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reasonable and consistent witirttieTights ^hich upon the assumption of 

rights at all they wou\d have found us to possess. I thank the Tribunal 
very much for the kindness with which-they have listened to me. t

The President. — And we have to thank you, and were very pleased 
to hear you again.

We will adjourn till the usual hour in the morning when we shall 
"expect toAear Mr Phelps. \ ' ,

[The Tribunal thereupon adjournet^till thursday, June 22nd at 
11. 30 a. m.]
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v FORTY-THIRD DAY. JUNE 22"", 1893*

*

Mr Phelps. — I congratulate the Tribunal, Mr President, on its ap
proach, at no very long distance I hope, to the end of this debate ; and 
I cannot express my regret that my duly compels me at this late day to 
continue it. It has had much to commend it to your attention ; it has pre
sented some important'and interesting questions; it has been dignified 
by the occasion and the circumstances that have attended it ; it has been 
adorned as well as elucidated by the distinguished Advocates who have 
preceded me; but it is impossible not to feel now that it has been pro
longed beyond all oui* anticipations, and that the whole subject has 
become a weariness. The inexhaustible patience, the more than kindly 
courtesy which you, Sir, and your eminent Associates have accorded to 
us, have been mentioned in appropriate terms by my learned friends on 
the other side. It is not for them, it is not for us, to thank you; the 
acknowledgment should come, and will come, no doubt, in due time, 
from the great Nations at whose invitation and for whose benefit you have 
undertaken this onerous task. To that patience and kindness I have 
still to appeal, most reluctantly perhaps at some length. It would be a 
poor compliment and a very undeserved compliment to the able argu
ments that we have listened to during these twenty-eight days from my 
learned friends on the other side to assume that they could all be brushed 
hastily aside. They must be followed.

The discussion, Sir, has taken a wide range. 1 do not complain of it; 
I have no right to complain of it. It is not for me to assume to set 
bounds to the limits of this subject, or to prescribe the considerations 
upon which it has to be determined. That is a matter entirely for the 
better and less partial judgment of this Tribunal. It is for me, however, 
and it will be my endeavour, to recall the discussion to the real ques
tions that we conceive to be involved and to the real considerations upon 
which, as we believe, its determination nyjst proceed.

Now, Sir, what are the questions that are proposed by the Treaty for 
decision? They arc two, the one the alternative of the other. The firSl 
question is (and in one view of Uie case the only question) whether the 
Canadian sealers and the renegade Americans that seek the protection of 
the British flag, in order to defy with impunity the laws of their country, 
have a right to which the United Slates must submit, to continue the des
truction in which they have been engaged? Several other questions are 
in form propounded by the Treaty.

They are but incidental and subsidiary to this. They cannot be made 
• l
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Otherwise than secondary, because in their very nature they are so. They 
are only important so far as they throw light (if they do throw light), if 
the answer tcNJiem throws light (if it does throw light) upon the main and 
principal and only question that has ever been pn dispute between these 
countries on that subject. Does the right in these individuals exist to 
continue what they have been engaged in? When you have decided that, 
you have decided all tliak is in dispute. Until you have decided that you 
have decided noljiing. It is useless to explore the “ deqd bones ” of the 
diplomacy of 75 years ago to try and extract a meaning from language 
which perhaps was employed to conceal meaning un^iss, by so doing, 
light can lie thrown upon it, assistance can be obtained, in deciding the 
principal question. **

Now wlmt is the destruction that they have been engaged in? What 
is it? It is so long since this Case was stated that, perhaps, I may be 
excused for briefly restating it. These Islands have been in possession 

* of lluSsia, down to the time when they were ceded ta the United States, ' 
ever since- their discovery. Tlfhy were discovered and lirst occupied by 
Russia, and the title of Russia has never been questioned, and it is not 
questioned now. Nearly one hundred years ago that country established 
upon these Islands an industry, a husbandry, in the protection and 
management of these sei^s which resorted there in almost countless 
numbers. Whatever else took place between Russia apd other, coun- 

V tries, that industry remained unimpaired, undisturbed. No living man, 
no existing nation, ever claimed re any instance which in the prepara
tion of these Cases on both sides has been disclosed of the right to go 
there, and.touch one of these animals, or interfere in any way whatever 
with the industry tliat Russia was carrying on. In 1867 the province 
of Alaska including those Islands was transferred to the United States 
for a large consideration, between seven and eight million dollars, and, 
as I shall have occasion to show later in the case, the existence of 
that industry, which was all at that lime that gave the province any 
present .or any immediately future value, was a large consideration. 

i After that, considerably later, nof to any serious or appreciable extent 
till 1881 perhaps, — I do not stop now to go into details — they began 
to invade from Canada these seals; and in what way? What is it they 
have been doing, and claim the right to continue to do? It is to exter
minate the race. If we haVe ,not proved that, we have not proved 
anything.

I shall not take leave of you, Sir, if that question can be said to be still 
in doubt, without demonstrating from the evidence the absolute correct
ness, the absence of all exaggeration in the statement I have made. If it 
were a matter of reasoning, 1 should readily distrust my own powers'to 
make it clear. It is a matter of evidence, printed and lying before you, 
out of which any intelligent man, w ho will give time enough and trouble 
enough, cap make it perfectly apparent that the process that is being car
ried on is the extermination of this race of seals. How? By destroying
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on their annual passage to thçse Islands the females pregnant with young, 
just about to be delivered, pregnant with living young, in large numbers, 
80 or 85 per cent of the whole catch being of that sort — the destruction, 
after their young have been born, of the mothers who are nursing theçi, 
and who go outlo sea for their sustenance, leaving their young, to starve 
on the islands if they are destroyed^

That is the method of the destruction. That is the result which" is 
claimed here as a right — as a part of the sea to which a great nation de- 
tenceless must submit, not at the hands or for ,the benefit of an other 
nation or even a province, hut for a little knot of adventurers of one sort 

'or another who tind their temporary and measureable profit in that sort 
of business — coming from both nations, it is due to say we cannot 
charge all of this upon Canada, except so far as the flag of Caribda and 
the flag of Great llritain enables Americans to join with them in this sort 
of business. It is the right to do that thing in that way with those con
sequences that is the right that is in question in this casewhich is asserted 
on thé part of Great Britain on this hearing — never before — which is 
denied on the part of the United States.

Now, Sir, how has that question been met by my learned friends? 
It has not been met. All the resources of the most accomplished advo- 

• cates in the world have been exhausted in escaping from it — in avoiding 
it — in circumventing it — in approaching it from every direction of the 
compass except thevgtraight forward one. That is the way it^as been 
met, if that may be called ipeeting it. They have perfectly felt any livihg 
man must feel, if he is capable of feeling, that the bare statement of this 
case is its naked and simple facts, exactly as they are established, involves 
a proposition that it is impossible to encounter : that there is no law, 
there is no learning, there is no justice that can possibly encounter such 
a proposition wit* success. It must therefore be approached indirectly. 
Your minds, as my learned friend, the Attorney General said, must be- 
“ prepared ” before you can examine it. I should think so. He devotes 
a couple of days to doing w hat he said was preparing your, minds. What 
preparation does a judicial tribunal need for meeting a case that is 

. brought before it. What is a tribunal expected to.do except to look the 
case square in the face, ascertain thofce facts, and apply to those facts the 
law. What preparation is it supposed that a tribunal must qwss through 
before it can encounter any case that is presented to it.

Well, what is my learned friend’s receipe for the preparation of a judi
cial Tribunal by which they may perhaps, in his estimation, be brought 
indirectly to a result that it would be impossible to propose to them 
directly? Why, you must geUrid of your ideas of right and wrong, 
because that is not law . You must hear in mind that you do not sit to 
do right; far from it; you sit to administer the law\,which is, or may be, 
a very different thing from the right. You must remember thaWhe 
extermination of the seuUns not a matter of any'very great consequence,'- 
it only involves the ladies going without their’sealskin cloaks ; and only



Hie rich Imve them anyway, and that is not of much consequence. You 
must bear in mind lliqt, as to cruelty, well there is cruelty always nccom- ^ 

' panying the taking the life of an animal. You cannot help that, and, if 
you give trim a fair sporting chance for his life, all the dictates of huma
nity are answered. And so on.

Then the discussion of the case is taken up starling at some remote 
point and coming (town sideways so as to endeavour to consider abstract 
propositions, not theXctual concrete case that is put before you. Sup
pose this, and supposé that. A day or two has been devoted to arguing 
the question ot the legality of the seizures of l he British vessels that w ere 
made by the United fjlates’Government in 1886 and 1887. What have 
you to with that? Is any such question proposed for decision by the 
Treaty?The only function that the Tribunal is entrusted with, or needed to 
be entrusted with, on that subject is to find such facts at the instance of 
either party as the party might think wore material, — would he mate
rial, I mean, in future negotiations, provided those facts are true. Well 
those facts are all agreed upon; they are putin writing, and submitted 
the Tribunal, and there is no question about them. There never was. 
They were notorious, well understood, and undeniable facts. A little 
question as to the precise form of their stdlement arose,1- which was ea
sily accommodated between Counsel ; and tXe Tribunal is relieved even 
from that duty of linding any facts in res[jcct of those seizures at all. 
^'ell, then,Vor what purpose and upon whatVrinciple are two days devo
ted to the argument of a question that may come up between these Govern
ments hereaftery,or may not? It is probable!that it never will, because 

' the whole amount in controversy between them on that subject is not 
worth a dispute or a prolonged debaje. Mr Blaine once offered to pay 
it, as you have seen in this correspondence, if he could settle the import
ant rights to the country for the future in respect of this business,saying 
that it was too small to stand in the way, especially as it was going to 
individuals who might have supposed and probably did suppose that 
they were authorized to do what they did.

It is because it was far more agreeable and ijpwas felt by the accom
plished advocate to be far more prudent to try to discuss some other 
question than the right of the Canadians to exterminate these seals in this 
barbarous and inhuman manner,— “ let us talk about the right of search 
in time of peace". That is a ground upon which they are formidable. We 
have had a large array of authorities to show that the right of search does 
not exist in the lime of peace. WelK who said that it did? I shall'' 
come to that s objet l in its indirect bearing with this. Who has said 
anything about the right of search? The right of seizure? Well, that 
is as little involved. *

Well, then, we are told that the question of Regulations, which is the 
.alternative question to the principal*ui£.That I have, stated, alternative in 
one event which I have not been able to persuade myself would ever he 
reached by this Tribunal, and 1 have not believed it and do not believe it,
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— they must be discussed in an entirely different argument from the 
question of the right. Why? We found no difficulty in taking up those 
two questions in their legitimate order. What is the trouble with my 
learned friends? It is the same trouble. The moment you begin to 
talk about Regulations, you have to approach the actual facts of this 
case. The moment you begin to talk about Regulations, this wretched 
business of the destruction of gravid females and nursing-mothers stares 
you in the face ; and it is not convenient to discuss the question of l ight 
in the light of such facts as that. It is much better as an abstraction 
than as a reality.' I might pursue, if it were necessary, through the argu
ments of my learned friends the straits to which they have been driven 
in order to discuss this question abstractedly from the facts on which it 
arises, as if there ever was a question of law in the world that was capable 
of being, separated from the facts that gave rise to it; as if it were pos- 
iblc, except in the discussion of some moot poinlT™=rT-_*vs- if it were 
possible in the actual administration of justice between man and man, or 
nation a.ndSialion, party and party, ever to separate or to sever the ques
tion of law, that is supposed to control, from the actual facts and cir
cumstances on which it depends. j

A great deal of tiling, has Idevoted to proving or attempting to 
prove that the United S fortes earlief in this discussion pul itself princi
pally upon the ground qf a derivative title from Russia to close up Retiring 
Sea, or, to do wlitit is substantially an equivalent to that, to extend the 
territorial jurisdiction over Behring Sea, and my learned friends sceip to 
bo quite unhappy that we have not persevered in that, because that they 
think they ran triumphantly overthrow. You have not- failed to observe 
that they have two stock propositions, the sheet-anchors, — if there are 
two sheet-anchors in nautical matters, which I really do not know ,.— of 
their case. The first is the proposition that you cannot shut up the open 
sea. On that they are powerful and triumphant. And the second is that 
a municipal Statute is bounded in its operation by the limits of the terri
tory in which it exists. To that they perpetually return and really seem 
to feel hurt that w e should pul the case upon any different grounds.

Now , I am not going over the ground that was so well covered by my 
Associate, Mr Carter, who took the pains, unnecessarily, hut who did 
take the pains, to point out how perfectly inaccurate that was. If the 
memory of the demonstration that he was able to make of that subject lias 
faded from the minds of the Tribunal (and it is long enough ago, perhaps), 
1 commend to the perusal of the Members, if they attach any importance 
to this, first, the printed Argument of the United Slates, pages 27 to 10, 
and, secondly, the reported Argument of Mr Carter which is in print before 
you. 1 content myself (for I shall try to read very little though I must 
read a little of this wearisome correspondence) with supplementing the 
references which lie made by two letters which, in the multiplicity of 
all those, he omitted to refer to.

I will call your attention to a l.etter in (he third British Appendix page
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350 dated Novemberthe 1st and addressed by Sir Julian Pauncefote to 
the Marquis of Salisbury — a letter that of course we had no access to and 
did not see, until it appeared in the British Case and I shall read hut a 
few words from it. It was an account of the first interview that he had 
with Mr Blairte on this subject when he first arrived in the United States 
as Minister of tîreifl Britain under instructions to renew the négociations 
with regard to the Behring Sea. He reports the interview.

I lost no tjnja after my arrival hero on llio 15th ulto,

This interview you will see took place 9 days after ho reached Was
hington. ^

In seeking an interview with Mr Blaine on the Behring's Sea question.

And then he proceeds to state what took place and I need not rend it all. 
but (in reply to what Mr Blaine said).

1 observed that this appeared like an assertion of the mare clausum which I could 
hardly believe would he revived at the present day hy his Government or any other; 
to which lie replied that his Government had not officially asserted such a claim 
and therefore it was unnecessary to discuss it. As a matter of fact there had been 
no interference with any Canadian vessels in Behring's Sea except such as were 
found engaged in the capture and destruction of fur-seals. But his Government 
claim the exclusive right of Seal fishery, which the United Stales and Russia before 
them, had practically enjoyed for generations without any attempt at interference 
from any other country. The fur-seal was a species most valuable to mankind. 
And the Behring's Sea was its last stronghold. I l»i United States had bought the 
Islands in that sea, to which these creatures periodically resoft to lay their young 
and now Canadian fishermen stop in and slaughter the seals on their passage to 
the islands, without taking heed of the warnings given by Canadian Officials them
selves, that the result must inevitably be the extermination of the species. This 
was an abuse, not-only reprehensible in itself and opposed to the interests of man
kind, hut an infraction of the l ights of the United States. It inflicted, moreover a 
serious injury on a neighbouring and friendly State, by depriving it of the fruits 
of an industry on which/ast sums of money had been expended and which had 
long been pursued excjtmvoly, and for the general benefit. The case was so strong 
as tor necessitate measures of self-defence for the vindication of the rights of the 
United Stales and the protection of this valuable fishery from destruction.

Now, Sir, if you care to consider the utterly immaterial question whe
ther the position of the United Stales as asserted hy its I'.ounsel in this 
trial diIters from that that was earlier taken by Mr Blaine, I ask you lo 
discriminate if you ran, except that the discrimination might be in favour 
of Mr. Blaine as reported by Sir Julian Vauncefote in respect to language —
I ask you lo discriminate between that position/ffien taken by Mr Blaine 
at the outset of these négociations and the proposition that I have endea
voured to state lo you to-day as being the proposition and the only one 
that this case presents, lie gives the remainder of the interview which 
1 need not read — it is before you — and I only, as corroborating what 
1 said a little while ago about Hie unimportance of these seizures, will read 
from the concluding paragraph of the letter :

As regards compensation, if an agreement should bo arrived at, he felt sure that

\
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' his Government would not wish that private individuals who had acted bom fide in

é> **-

t

the belief that they were exercising their lawful rights should he the victims of a 
grave dispute between two great countries, which had happily been adjusted. He 
was not without hope therefore, that the wishes I had expressed might be mot. and 
that all might be arranged in a manner which should involve no humiliation on ei
ther side. ‘

His tone was most friendly throughout and he maifested a strong desire to let 
all question* of legal right and international law disappear in an agreement for a 
close seaspn\which ho believes to be urgently called for in the common interest.

There is k report of the language of that dead statesman, coming to 
us at second hand through the eminent representative of Great llritain 
in the United States, Sir Julian I’auncefote, and published in their evi
dence. Surely, no one who has his reputation of heart need to blush for 
the record that is made of the position that jhe took in that case; and if 
the United States have been unfortunate in this matter, it is that they did 
not adhere as Russia did, firmly and resolutely, to ground that was unans
werable, and never have given way for a moment to any consideration of 
negotiations, or settlement, or arbitrament, short of the plain necessity

% and justice of the case. I shall refer to another letter, Sir, with your per-

again Sir Julian Pauncefote to the Marquis of Salisbury, and it is dated on 
the 12th of December, 1889, and to make it intelligible I should say that 
in a preceding letter of December 7th, 1889, from Lord Salisbury to Sir 
Julian Pauncefote — well, as that letter is a little interesting, I will refer
to it. It is on the same page :

, #
I have been informed that a telegram has been received by the Secretary of 

Stale for the Colonies from the Governor-General of Canada, reporting that his 
council have expressed the following views in regard to reopening negotiations 
with the United States' Government on the subject of the Behring's Sea seal fishery.

It is held by the Government of Canada, on evidence which they deem sufficient, 
that no real danger exists of the extermination of the seal fishery in Behring’s Sea. 
They therefore contend that, if the United States’ Government are not of that opi
nion, that Government should make the proposals which they consider necessary 
for the protection of the species. If, however, the renewal of negotiations is consi
dered expedient by Her Majesty's Government, Canada w ill agree to that course on 
the following conditions :— 1

If tins formed an important chapter in the history of Great Britain, 
the future historian might enquire which was the Empire and which was 
the Province. Canada graciously informs Her Majesty’s Government 
upon what terms they will agree to negotiations with the United States, 
one of which is, ( ^

that the United States’ Government shall first abandon any claim to regard the 
Behring’s Sea as a marl! clausum, and, that any existing legislation in the United 
States, which would seen to support that claim, shall be cither amended or

é> **-

t
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laining certain proposals of the Dominion Government in relatioh to the Behring’s 
Sea question and instructing me to report whether, in my opinion, those proposals 
furnished a basis of possible negotiation, I obtained an interview with Mr Blaine 
and I sounded him on the subject of Canada being directly represented in any 
diplomatic negotiations which might be renewed for the settlement of the contro
versy. Mr Blaine at once expressetThi^ absolute objection to such/a course. He 
said the question was one between Great Britain and the United States, and that 
his Government would certainly refuse to negotiate with the- Imperial and Domi
nion Governments jointly, or with Great Britain, with the condition that the con
clusions arrived at should be subject to the approval of Canada.

I did not touch on the other proposals for the following reasons.
As regards the abandonment of the mare clausum claim, no,such elajm having 

been officially asserted by the United States’ Government  ̂they would naturally 
object to withdraw it; and as regards the suggestedhim$i^ment of their legis
lation, such a proposal would gravely embitter tl^f^lO^versy, and is hardly 
necessary, as I conceive that there is nothing in Ac <$*ins of such legislation, if 
correctly interpreted, with due regard to international law, which supports the 
mare clausum claim.

3

• With those citations, Sir, 1 leave upon the argument of my learned 
friend, Mr Carter, the question utterly immaterial, 1 repeat, whether the 
ground we have placed this case upon was or .was not the original ground 
asserted by the United States. I need not remind you, this subject en
gaged the attention of the previous administration to that with which 
Mrlllaine was connected, that the United Slates began by seizing these 
vessels in two successive years, that Mr Bayard, the former Secretary of 
Stale absolutely declined to enter into the discussion of these Russian 
questions. They were introduced, in the first place, by the Earl of Iddes- 
leigh when Foreign Secretary to Great Britain, in a letter to Sir Lionel 
West, the then British Minister, which elicited no reply except a courteous 
acknowledgment of .its receipt/ And then it was brought forward again 
by Lord Salisbury in another letter which has been presented to you during 
Mr Bayard's administration. And my learned friend, the Attorney Ge
neral very much complaine^ that that met with no response. On two 
occasions, in two successive Administrations through two Secretaries of 
Foreign Affairs and two Secretaries of State on the other side, it was 
attempted on the part of Great Britain to carry this controversy into the 
field of old diplomatic difficulties or adjustment of difficulties between 
Russia and the United States and Russia and Great Britain, The United 
States declined to discuss it, audits lias been pointed oilt‘—1 shall not 
go over it again — always asserted mrougli Mr Bayard, as well as through 
Mr Blaine, the proposition that I have stated.

It is true that Mr Blaine was drawn by the great adroitness of Lord 
Salisbury — a diplomat of very great ability and sagacity and experience 
— few men living are perhaps his equal to-day — he felt quite as strongly 
as my learned friends feel that England could not put itself on record 
before the world in justifying this position it was going on then — that 
the question must be discussed abstractedly — and it was before he 
succeeded the effort was made to transfer the controversy from the 
actual facts that were going on in Behring Sea and the Noelh Pacific to

y
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the old story about the Ukase of 1821 that was sent forth by Russia and 
subsequently more or less magnified at the instance of these two coun
tries. Finally, Mr Blaine was drawn into a discussion of it, and I need 

, not say, discussed it with great ability. We shall not shrink from that 
discussion at its appropriate place as a support and a corroboration to a 
title which we prefer to place in its origin on stronger and clearer grounds. 
It has its importance. 1 shall not shrink from the discussion, and when 
it is said that Mr Blaine remarked that if the Behring Sea was included 
in the Pacific Ocean within the meaning of the Treaties of 1824 and 1825, 
the United States had no further claims, we will see whether such a 
remark was justified or not, and we will see whether he could not have 
safely stood there. It is not because we hesitate in attempting to support 
the views expressed by Mr Blaine in this correspondence that we put 
those questions in a secondary place. It is because they are secondary 
necessarily and unavoidably and could not be made otherwise, even if we 
had agreed to consider them as primary. *

Then, say my learned friends, still avoiding the plain issue of fact, 
this is a question of the freedom of the sea. You must l*ware how you 
step.. You are approaching dangerous ground. You are in danger of 
interfering with the freedom of the sea; and, in the Attorney General’s 
concluding observations the other day, he remarked in Very eloquenf 
language, and language in which his own emotion showed was not mere 
rhetoric, the question was one of the freedom of the sea, far beyond and 
above the preservation of the seal.

II is a question of the freedom of the sea. 1 accept that issue. I 
agree that it is a question of the freedom of the sea, that if there is any 
abstract question about this case, it is not whether the sea at this day 
is free in the general acceptation of that term. That question has hgtfn 
settled for more than a century and settled rightly, and the United 
States is the last Government in the world that could afford to have 
the determination of it changed. .Not all the seals in the world would 
compensate the United States for having the freedom of navigation or com
merce of passage of use of all the high seas, the open seas of the globe not 
maintained intact as the principles of international law place them. But 
the question is, what are the limits of the freedom of the sea? — how 
far does it go? — where does it slop? Is it mere absence of restraint, 
the absence of law — an unbridled and unlimited freedom to do any thing 
on the sea that the laws of all civilized countries would repress anywhere 
else? Is that what was conceded by the nations when 100 years ago or 
so they came by commun consent to change the old doctrine of mare 
clausum that had always prevailed till then whenever it was found desi
rable by a maritime nation to assert it, into the doctrine of mare liberum. 
How much did they give away? How much did they surrender? All 
limit? Why the moment you attempt to give that freedom, to give that 
liberty, such a definition upon the high sea as it obtains nowhere else on 
earth the moment you do that, you restore piracy* to it; you restore

\
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every outrage that is capable of being perpetrated on the high sea — it is 
manifest that that is not what the freedom of the sea means. It lias 
limits; there are things that you cannot do upon the sea; there are bounds 
thàtyou cannot overstep. Where does freedom begin to be regulated by 

' law? I shall come to that further on. I am alluding to the ground upon 
which it has been attempted to avoid this controversy rather than to meet 
it.

Now, in passing away from that form otufreedom of the sea, our ge
neral proposition, which I may state as well here as anywhere, is this: — 
that this slaughter of the seals, which I have attempted to describe, is, in 
the first place, barbarous and inhuman, and wrong in itself. In the next 
place, it is contrary to those rules of law which are established by the mu
nicipal government of every civilized country on earth for the protection 
of all wild animals that are of any value and, to a certain extent , of those 
harmless w ild animals that may be said to be of wo pecuniary value, hi 
the third place, that it is the destruction of an important and valuable in
dustry, long established and maintained by the United States on the Is
lands, to which these seals are appurtenant; to which they are atta
ched, where they belong; where alone they may be made the subject of 
any husbandry that is not extermination ; and, finally, that this extermi
nation of a race of animals, a race that have not only the right to live as 
long ns they can live harmlessly, but are a valuable race, to all mankind, 
to commerce, to trade, to the industry supporting many people, that 
is conduct, if I have correctly characterised it, that we claim the freedom 
of the sea does riot extend to, and that no individual, whether he can 
make a profit out of it or not, has k right to do upon any part of the high 
sea an act of that character enlail/ng such consequences.

Now it is important before entering upon the discussion of the exac 
question of lcgal^jffltt which I should propose to address myself to, to 
consider what has been up to the commencement of this trial the attitude 
of these nations with respect to the question, not for the purpose of sho- 

' wing, ns my learned friends have attempted, that either side has laid greater j 
stress later on than they did in the beginning on particular points — that", 
is of no consequence — the question is submitted by the Treaty to bo 
decided and the decision cannot be escaped from by considerations of that 
sort, hut for the purpose of showing what is important to be understood 
and taken into account it^ur judgment in the attitude of the nations in 
regard to this question.

Now l may briefly allude to the correspondence which has been read, 
which I need not go over it again to point out the history. The first thing 
was the seizure of these vessels in 1886. It was followed by letters of 
inquiry from Great Britain properly enough, later on by letters of re
monstrance not at all upon the ground of defending the vessels in regard 
to what they were doing, hut upon the question whether whatever that 
conduct was they could be seized in the manner that they were seized and 
condemned by the United States Government. Mr Bayards’first letter was a
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letter by which briefly, somewhat indirectly but,very distinctly the general 
right of the United Stales was affirmed but he presently took a different — 
well perhaps not a different vipw but a fleure desirable view. Experienced 
statesmen and diplomatists do not need to be told bow desirable it is for na
tions to avoid the discussion of abstract questions as long as they can be 
avoided. No good comes from it. It is not their business to enlarge the 
learning of the world. It is not in their power to change the law of the 
world except as between themselves, wise statesmen avoid abstract dis
cussion — they endeavour to meet the exigency of the particular case. 
They prefer the precept of scripture. “ Agree with thine adversary quic
kly while thou art in the way with him lest the adversary deliver you to 
the judge”. Mr Bayard, a large-minded far seeing man, a man of that 
sagacity which is the sagacity of wisdom and not the sagacity of cunning, 
saw at once that instead of entering into this endless debate about the 
extension of abstract ' s to this case it were far better for two 
nations of the same race and ldood. and having a common interest and 
a common law to agree to settle this dispute and to leave the abstraction 
to such future generations as should be unfortunate enough to be called 
upon to settle them. Therefore leaving it and putting it aside, not for a 
moment receding from it, his suggestion was ” Cannot w'e agree ? You are 
as much influenced by the dictates of humanity, and justice as we are 
— Your interest is the same ours. You desire to do right of course, 
as we dd, let is agree.

He made that proposal not only to Great Britain but to Hussiÿ and to 
Japan, who are interested in the matter of the seals, and to various other 
nations who are not. I need not read again the letter he addressed to 
M. Vignaud, the Secretary of the Legation in Paris, anil which in the 
same words, copies of which, or duplicate originals of which, were sent to 
the other Ministers, proposing that in this work of humanity and justice 
we should all concur, and waive the question of the United States to 
assert itself under these circumstances.

Now I want to read one letter that has not been before read, which 
was from Mr Lolhrop, a very able American lawyer who was then Minis
ter of the United States, at St Petersburg!], addressed to Hie Secretary 
of State in response to this communication asking for the concurrence of 
nations in these measures. It is to be found in the first volunae of the 
United States’ Appendix, page 192, and is dated December 8th 1887.

Sir, I have the honor to transmit herewith the translation "of a note from the 
Foreign Office, received al the legation yesterday, on the proposition of tire United 
States for an international agreement touching the capture of seals in Behring 
Sea. The earnestness fell here in the matter is plainly indicated by the language of 
the note, which speaks of unrestrained seal-hunting as a. thing which not only 
threatens the wellbeing hut even Iho^kistence of the people of the extreme north
east coast. *

This language represents a view which 1 have heard here in conversation, of 
course not officially, and which is substantially as follows : —

The seal fishery on our Behring coasts is the only resource our people there

3343



— 1859

have; it furnishes all tl^e necessaries of life ; without it they perish. Now, pterna- 
tional law concedes to every people exclusive jurisdiction over a zone along its coasts 
sufficient, for its protection ; and the doctrine of the equal rights of all nations on 
the high seas rests on the idea that it is consistent with the common welfare and 
not destructive of any essential rights of inhabitants of the neighboring coasts.

Senator Morgan. — Who isJhat writing?
Mr Phelps. — Mr Lothrop, the Minister at that lime at St Petersburg!).
The Presidént. — Those are Russian views.
Mr Phelpa — Yes. X
Senator Morgan. — 1 thought he was quoting Russian expressions.
Mr Phelps. — Yes, he is stating the Russian views, without quoting 

any particular language. The letter he refers to is enclosed in his note, 
and is written by the Russian Minister of Foreign Affairs.

Such common rights, under public law, rest on general consent, and it would 
be absurd to affirm that such consent had been given where its necessary result 
would be the absolute destruction of one or more of the parties. Hence the rule 
cannot be applied blindly to an unforeseen case, and these alleged common rights 
must rightfully be limited to cases where they may be exercised consistently with 
the welfare of all. Behring Sea partakes largely of the character of an inclosed sea ; 
twd great nations own and control all its inclosing shores. It possesses a peculiar 
fishery, which, with reference to its preservation, can only be legitimately pursued 
on land, and even there only under strict regulations. To allow its unrestrained 
pursuit in the open waters of the sea is not only to doom it to annihilation, but, by 
necessary consequence, to destroy all its coast inhabitants. If this result is conce
ded it follows that the doctrine of common rights can have no application to such a 
case.

1 have thought it might not be uninteresting to give this as a view which has 
found expiession here, and, if found necessary, 1 think it not improbable that Rus
sia would feel that she was driven to act on it.

Now the note of Mr de (^iers is enclosed by Mr Lothrop in this com
munication. I will rbad il. R is very brief.

Mr Minister.'>— Mr Wurts, under date of August 22 (September 2), was good 
enough to commuXiicatc to, mo the views of the Government of the United States 
of America upon ttk» subject of the desirableness of an understanding, among the 
governments concerned, for the regulation of the taking (la chasse) of the fur-seal 
(loutres) in the Behring Sea, in order that an end might be put to those inconsiderate 
practices of extermination which threaten to dry up, at their source an important 
branch oLinternational commerce.

We concur entirely in the views of the Government of the United States. Like 
it we also have been for a long time considering what means could be taken 
to remedy a state of things which is prejudicial, not only to commerce and to 
revenue, but which will soon work disastrous results, not only to the well-being 
but even to the existence of our people in the extreme Northeast. The esta
blishment of a reasonable rule, and of a lawful system in the use (iexploitation) 
of the resources, which furnish their only industry, is for those people of vital 
importance.

The pressing interest which the Imperial Government has been thus called to 
consider had already suggested to it the idea of an international agreement, by 
which this interest might find its most efficient protection. It is by this way that 
the different questions involve 1 can he best resolved, and among which there 
exists, in our opinion, a close connection.

23:»
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It was nfler the writing of that letter of Mr Bayard's to Mr Vignaud, 
certainly before it was received at the Foreign otffice of Great Britain, that 
the letter I have before alluded to from Lord Salisbury came in which for 
the first time, as far as he was concerned, though it had been mentioned 
before by Lord Iddesleigh he introduced this discussion of the old Bus- 
sian pretensions, — the letter lo which my learned friend complains that 
Mr Bayard did not reply. In the meantime, however, which is proba
by one reason why Mr Bayard did not think it necessary to enter into 
that dispute, he had transmitted to the United Stale’s Minister at London 
instructions to approach the Bristish Government, and to ask for a Con
vention by which the seals might he protected, not upon the ground that 
the Government had not a right lo protect itself but upon the ground I 
have stated upon which it was far better to reach that result, as he was 
sanguine in the belief, and justified in the belief as the events showed, 
that it would be immediately accorded by Great Britain. What was the 
result of that? Jhere was a little delay, explained in the correspon
dence, on the part of the Minister in London on account of the absence of 
Lord Salisbury, 'perhaps in the belief that such things would be better 
discussed personally than on paper; but when they met — when the Mi
nister and Lord j Salisbury met, the whole matter was settled in one 
interview : a second was not necessary. The proposition of the United 
States for a close time in the killing of the seals between the 1st of April 
and the 1st of. November subsequently modified, I may say, lo the lath 
of October, was agreed to; and thereon the map [Pointing], are the boun
daries to which it was extended. I am speaking of it originally: it was 
enlarged afterwards. Between the United Slate’s Minister and Lord Salis
bury, an Agreement covering the water comprised w ithin l/iose lines and 
excluding within that limit all the seals killed between the 1st of April 
and the lath of October was agreed to. 1 do not mean to say that a 
Treaty was made ; but it was agreed that one should he made.

Now, my learned friend, Mr Robinson, yerslerday alluded to what lie 
thought proper to call the misunderstanding between the minister anil 
Lord Salisbury, — the agreement that I have referred lo, which my lear
ned friend thinks was a misunderstanding. If it was, it would not play 
much of a part here; and, therefore, I may usefully enough pause to con
sider whether it was a misunderstanding, or a very explicit and direct 
understanding on both sides. My learned friend, with a sort of compas
sion for the weakness of Lord Salisbury, which, 1 presume, his Lordship 
does not feel the need of, intimates that nobody could be less informed 
of matters connected with seals than Lord Salisbury; and he was that 
kind of statesman that when the proposal was made lie would fall imme
diately upon the neck of the United States' Minister and say . — “ By all 
means; anything that you want in a Treaty between two great nations?' 
I shall be only too happy to agree to. Let us swear eternal friendship ", 
like the two strangers that met in a town. Well, those who know that 
statesman do not need to be told that his weakness does not lie in that
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direction, lie does not speak before he thinks; lie thinks before he 
speaks. I He does not make Conventions that bind his country, or Agree
ments of any kind to bind his country, until he is quite sure that he un
derstands what they mean, and what necessity or propriety exists for them.

And I am going to take the trouble to show you that Lord Salisbury 
did perfectly understand what he was about, and that in the course of the 
negotiation, that continued about the details of this up to the time when 
it disappeared never having been recalled by him or by Great IIritain, 
until the time when the United Stales made up their mind that it would 
not go any further; that in tjie meantime he had all the information from 
all quarters that existed, and that at no time did he intimate that he had 
been fast in making this agreement — that he had acted without 
knowledge or upon mis-information, and that after lietiw*) heard from 
Canada and received the official comment upon it and protest against it 
(which I shall allude to), he did not then put himself for a moment with 
the United States upon any other ground than this — that time was 
wanted, but that the convention would he carried into effect. I shall 
prove this by reading some few of these letters that bear directly upon 
that — not at great length — so that it will he seen exactly how Great 
Britain in a manner most honorable to herself, and to the statesman who 
had charge of her Foreign Affairs, met this proposal of the United Slates.

The letter of November 12th 1887 from the United States’ Minister at 
page 171 of the 1st Volume of the United Sfhtcs’ Appendix states the 
Minister's account to begin with, and is the first thing that appears in tln^ 
correspondence to show what look place. He sayk :

Referring to your instructions numbered 885, of August 19th 1887, t have now 
to say that owing to the absence from London of Lord Salisbury, Secretary of State 
for Foreign Affairs, it lias not been in my power to obtain his attention to the sub
ject until yesterday.

I had then an interview with him, in which 1 proposed on the part of the Go
vernment of the United States that by mutual agreement of the two Governments a 
code of regulations should be adopted for the preservation of the seals in Behring 
Sea from destruction at improper times and by improper means by the citizens of 
either country; such agreement to be entirely irrespective of any questions of con
flicting jurisdiction in those waters.

His Lordship promply acquiesced in this proposal on the part of Great Britain 
and suggested that 1 should obtain from my Government and submit to him a 
sketch ot a system of regulations which would be adequate for the purpose.

I have therefore to request that I may be furnished as early as possible with a 
draft of such a code as in your judgment should be adopted.

I would also suggest that copies of it be furnished at the same time to the 
Ministers of the United States in Germany, Sweden and Norway, Russia, France, 
and Japan, in order that it may be under consideration by the Governments of 
those countries. A mutual agreement between all the Governments interested 
may thus be reached at an early day.

Then on the next page, under date of February 7th, Mr Bayard had to 
lake time to answer the request of the British Government as to what these 
Regulations should be. The Regulations themselves that I have alluded 

t o, come a little later — it was only agreed at the first interview that a code
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should be adopted and the United States were invited to propose one. Here 
istheletter February 7th from Mr Bayard that covers three pages, and which 
would usefully repay perusal. I shall only be able to read some extracts 
from it, unless a fuller reading should be desired by my learned friends.

Sir Richard Webster. — I think it lias all been read, but 1 will notask 
you to read any more. The Tribunal have it before them.

Mr Phelps. — If it has been read 1 do not know that 1 care to read 
any part of it.

Sir Richard Webster. — It was read by Mr Carter.
Mr Phelps. — 1 do not wish to repeat anything. Well, the substance 

of the letter (which perhaps if it has been read I should not take up time 
to read again), is to state these leading facts as they appear before you 
— the migration of the seals : the period of the-year ; the great slaughter 
of the females and the death of the young ; the extermination to w hich it 
conducted, and various other considerations, and embracing — this is 
the important point — a proposal for these Regulations. That is the 
substance of it. I will read this passage :

The only way of obviating the lamentable result above predicted appears to be 
by the United States, Great Britain, and other interested powers taking concerted 
action to prevent their citizens or subjects from killing fur-seals with firearms, or 
destructive weapons, north of SO” of north latitude, and between 160° of longitude 
west, and 170” of longitude east from Greenwich, during the period intervening bet
ween April 15th and November 1st.

I think l said before from the 1st of April — it would seem to be by 
this, April the 15th; we shall encounter that again. The (letter conti
nues :

To prevent the killing within a marine belt of 10 or 50 miles from the islands 
during that period would be ineffectual as a preservative measure.

And so forth.
Then comes a letter from the minister to Mr Bayard, on page 175, in 

which he says :

1 have received your instruction n° 782, under date of February 7, relative to the 
Alaskan seal fisheries. 1 immediately addressed a note to Lord Salisbury, inclosing 
for his perusal one of the printed copies of the instruction, and requesting an ap
pointment, for an early interview on the subject.

1 also sent a note to the Russian Ambassador, and an interview with him is arran
ged for the 21st instant.

The whole matter will receive my immediate and thorough attention and Ihope 
for a favorable result. Meanwhile 1 would ask your consideration of the manner in 
which yi^u would propose to carry out the regulations of these fisheries that may 
be agreed upon by the countries interested. Would not legislation be necessary ; 
and, if so, is there any hope of obtaining’it on the part of Congress ?

Another letter from the same to the same on the same page of Febru
ary 25 th, 1888,says: —

Referring to your instructions, numbered 782 of February 7, 1888, in reference 
to the Alaska seal flsheriesTand to my reply thereto, numbered 690, of February
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18, 1 have the honor to inform you that I have since had interviews on the subject 
with Lord Salisbury and with Mr de Staal, the Russian Ambassador.

Lord Salisbury assents to your proposition to establish, by mutual arrangement 
between the Governments interested, a close time for fur-seals, between April 15 
and November t, and between 160° of longitude west, and 170° of longitude east, in 
the Behring Sea.

And in that letter — whether by omission, or how it happened — there 
is no southern boundary stated.

lie will also join the United States Government in any preventive measures it 
may he thought best to adopt, by orders issued to the naval vessels in that region 
of the respective Governnfents.

1 have this morning telegraphed you for additional printed copies of instructions 
782 for the use of Her Majesty’s Government.

The Russian Ambassador concurs, so far as his personal opinion is concerned, 
in the propriety of the proposed measures for the protection of the seals, and has 
promised to communicate at once with his Government in regard to il. 1 have fur
nished him with copies of instructions 782 for the use of his Government.

Then there is the reply of Mr Bayard on the 2nd of March continuing 
the subject. It need not be read ; buj I will read Mr White’s letter. Thé 
Minister having returned home temporarily, the subject was left in the 
hands of Mr White, who became charge, to carry out these details which 
had been substantially agreed on; and Mr White writes to Mr Bayard 
on April Till 1888. *

Referring to your instructions.
And so forth.

i have the honor to acquaint you that 1 received a private note from the Mar
quis of Salisbury this morning stating that at the request of the Russian Ambassa
dor he had appointed a meeting at the Forejfm Office next Wednesday, 11th instant 
“ to discuss the question of a close tinugfor the seal fishery in Behring Sea, " and 
expressing a hope that 1 would make Convenient to be present, and I have replied 
that I shall be happy to attend.

Then there is Mr White’s lellerj 
page 179 of the same book, lie 
of Salisbury and M. de Staal and til

Mr Bayard on April 20th 1888, on 
leaks first of having met the Marquis 
n says :

M. de Staal expressed a desire, on behai of his Government, to include in the area 
to be protected by the convention the sVi of Okhotsk, or at least that portion of it 
in which Rohben Island is situated, there lacing, he said, in that region large num
bers of seals, whose destruction is threaten^ in the same way as those in Behring 
Sea.

He also urged that measures be taken by tke insertion of a clause in the pro
posed convention or otherwise, for prohibitingIhe importation, by merchant ves
sels, into the seal protected area, for sale therein, of alcoholic drinks, firearms, 
gunpowder, and dynamite.

Lord Salisbury expressed no /opinion with regard to the latter proposal, but, 
with a view to meeting the Russian Government's wishes respecting the waters 
surrounding llobben Island, he suggested that, besides the whole of Behring Sea, 
the sea of Okhotsk and the Pacilic Ocean north of north latitude 47° should be 
included in the proposed arrangement.

Then you get (if Mr White is correct and we shall see whether he is 
or not sooq), the Southern line of this previously indicated area extended
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to the west, and, by the apparent construction of the language, I should
think extended to the east — certainly to the west. And there is another
letter which 1 will refer to about that.

The President. — You will come to the cast a little later.
Mr Phelps. — Yes.
The President. — You say there is another letter?
Mr Phelps. — Yes. Then he says :

I referred to the communications already made bv Mr Phelps on this subject to 
Lord Salisbury, and said that I should be obliged to refer to you the proposals 
which had just been made, before expressing an opinion with regard to them.

1 have accordingly the honor to ask for instructions in reference to the same.
Meanwhile the Marquis of Salisbury promised to have prepared a dralt conven

tion for submission to the Russian embassador and to myself. 1 shall lose no time 
in forwarding you a copy of this document when received.

I have omitted a paragraph in Mr White’s letter, that 1 should have 
read. At the bottom of page 179 lie says :

His lordship intimated furthermore that the period proposed by the United States 
for a close time, April 18 th to November 1st, might interfere with the trade longer 
than absolutely necessary for the protection of the seals, and he suggested Octo
ber 1st, instead of a month later, as the termination of the period of seal protection.

Then Mr Bayard repliés to Mr White. The letter is on page 180 of 
the same book, under date of May 1st 1888.

Your dispatch n" 725 of the 201 It ultimo stating the result of your interview 
with Lord Salisbury and the Russian embassador relative to the protection of seats 
in Behring Sea, and requesting further instructions as to their proposals, has been 
received.

As you have already been instructed, the Department does not object to the 
inclusion of the sea of Okhotsk, or so much of it as may he necessary, in the arran
gement for the protection of the seals. Nor is it thought absolutely necessary to 
insist on the extension of the close season till the 1st of November.

Only such a period is desired as may he required for the end in view. But in 
order that success may he assured in the efforts of the various Governments inte
rested in the protection of the seals, it seems advisable to take the 15th of Octo
ber instead of the 1 st as the date of the close season, although, as I am now advised 
the 1st of November would he safer.

The suggestion made by Lord Salisbury that it may be necessary to bring other 
Governments than the United States, Great Britain, and Russia into the arrange
ment has already been met by the action of the Departement, as I have hitherto in
formed you. At the same time the invitation was sent to the British Government 
to negotiate a convention for seal protection in Behring Sea, a like invitation was 
extended to various other powers, whicli have without exception returned a favora
ble response.

In order, therefore, that the plan may be carried out, the convention proposed 
between the United States, Great Britain, and Russia should contain a clause provi
ding for the subsequent adhesion of other powers.

Then there is a sentence about fire arms and liquor which is imma
terial to the present discussion.

Mr Whie then writes to Mr Bayard on the 20th of June 1888. It is 
on page 181 :

1 have the honor to inform you that I availed myself of an early opportunity to

« /
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acquaint the Marquis of Salisbury and the Russian ambassador of the receipt of 
your instructions numbered 801, of May 3rd.

That is the last letter 1 read :

And shortly afterwards (May 16) His excellency and t called together at the 
Foreign Office for the purpose of discussing with his lordship the terns of the 
proposed convention for the protection of seals in Behring Sea. Unfortunately 
Lord Salisbury had just, received a communication from the Canadian Government 
stating a memorandum on the subject would shortly be forwarded to London, and 
expressing a hype that pending the arrival of that document no further steps would 
be takenjiKlie matter by Her Majesty's Government.

And go forth. « ^ \
Stow I turn from this American evidence to some letters /linI are to 

he fotmd in the same third volume of the British Appendix from which I 
have been reading before. I have shown the Tribunal (because 1 attach 
so much importance to this that I think it ought to he clearly perceived 
whether this was a misunderstanding ora understanding), what view^as 
entertained in regard to it, and what was understood about it by the 
American representatives in London, and through them, by the United 
Stales Government at home! Now 1 refer to a letter from the Marquis of 
Salisbury to Sir It. Morier and also to Sir Lionel West the British Mi
nister at Washington. A duplicate of this letter seems to have been sent 
out, one to Sir Itobert Morier and the other to Sir Lionel West. It is to 
be found at page 196 of the 3rd volume of the British Appendix to the 
Case,

Sir.
The Russian Ambassador and the United States' Chargé d’Affaires called upon 

me this afternoon to discuss the question of the seal fisheries in Behring’s Sea, 
which bad been brought into prominence by the recent action of the United Stales.

The United States' Government bad expressed a desire that some agreement 
should be arrived at between the three Governments for the purpose of prohibiting 
the slaughter of the seals during the time of breeding; and, at my request, M. de 
Staal had obtained instructions from his Government on that question.

M. de Staal, you will recollect, Sir, was the Bussian Ambassador :

At this preliminary discussion it was decided provisionally, in order to furnish 
a basis for negotiation, and without definitively pledging our Governments, that 
the space to be covered by the proposed Convention should be the sea between 
America and Russia north of the 47th degree of latitude; —

that gives the entire southern line —

that the close time should extend from the 15th of April to the 1st November;

that was written before Mr Bayard’s suggested modification that he would 
take the 15f October —
that during that time the slaughter of all seals should be forbidden ; and vessels 
engaged in it should be liable to seizure by the cruisers of any of the three Powers, 
and should be taken to the port of their own nationality for condemnation ; thaljthe 
traffic in arms, alcohol, and pow der should be prohibited in all the islands of those 
seas; and that as soon as the three Powers had Concluded the Convention, they 
should join in submitting it for the assent of the other Maritime Powers of the 
northern seas.

4
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The United States’ Chargé d'Alfaires was (Jtceedingly earnest in pressing on us 
the importance of dispatch on account of /ie inconceivable slaughter that had 
been and was still going on in these seas V He stated that in addition to the vast 
quantity brought to market, it was a common practice for those engaged in the 
trade to shoot all seals they might meet \n the open sea, and that of these a great 
number sank, so that their skins could nolbe recovered.

On the 28th of July I here appears in l lie British Appendix the sains 
Volume, page 209 a letter from the United Stales Minister who had then 
returned to London to the Marquis of Salisbury ; I ask. you to notice thie 
date, July 28th, 1888.

Senator Morgan. — What is the date of Lord Salisbury’s letter which 
you just read ?

Mr Phelps. — April lGth, sir; imirfedlately after the interview of 
Mr While in w nl between hijn and I he Minister
had been put i: July 28th is as follows :

I your Lordsnjc's attention to 
■ Government oRUic United SI 
1 seal lisherics in llHu-ig Sea. 
nversalion I hud Ihe Honour t 
s mutually believed IlmiVi e: 
ur Lordship will concur «ill 
rties that a conclusion slioull 
instructs mo respectfully l| 

nder exist! ngtcircumstanccsli 
the Russian Government to li 
ion as Ihe other Goverumeil

ou have from Lord Salim 
ibroad, his statement yf ' 
hat of the AmericayMin 
^presenting this agj/emen 
e took |ilacc a Correspot 
n place in theyteanlimc 
lie Governmeyifs, contain!

Mv Loan,

lion between ihe Government oTthe United States, Great Britain and Russia for the

since the last conversation I had Ihe INoour to have with vour Lordship in regard 
to it, when it was mutually believed thalXn early agreement might lie arrived at.

1 am sure your Lordship will concur \th me in conceiving it to he/or the 
interest of all parties that a conclusion shouyl be reached as soon as possible. And 
my Government instructs me respectfully IS urge upon Her Majesty's Government 
the propriety, under existingfcircumslaneeslof immediate action.

I understand the Russian Government to lie prepared to concur in the proposed 
Convention as soon as Ihe other Goverumeil concerned are ready to assent to it,

Now, sir, you have from Lord SuliAiury in his letter to the British re
presentatives abroad, his statement^! " recisely concurs in yVcry par
ticular with that of the AmericayMmister, and Ihe American chargé 
d’affaires in representing this agjgemcnl to his Government.

Then there took place a Correspondence, or perhaps I should say 
there had taken place in the /leantinic a correspondence from April to 
July between the Governmeyés, containing a suggestion made in the form 
of a letter of the United States Minister, that has been read, as to the 
means by which this convention should be carried into effect, and whether 
legislation would not he necessary in both countries tp empower the 
Governments and the courts of the Government to enljgfTe the provisions 
of Ihe stipulations ; and il appears from that coriCspondancc that the 
suggestion made by the American Minister to Lord Satysbury as it was 
made to his own Government, was acceded to : that it wus proposed by 
his Lordship to have introduced into Parliament a hill lor the enforce
ment ol this proposed Convention ; llmt a copy of it was promised to the 
American Minister, at his request, for Ihe use of his Government; that 
subsequently Her Majesty's Government thought it would be better to 
enforce the convention in Great Britain through orders in Council, and 
that was understood by Mr White to mean that no act of Parliament was

I ■
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necessary, but that the Executive would enforce it tlimugh orders in 
Council. That mistake of bis was subseqi|uitly corrected by an explana
tion from tbe British Foreign Office that limy only meai/l that instead of 
passing a definite bill prescribing the manner in which a Convention 
should be carried out which was not yet formally executed, that an act 
should be passed empowering the Privy Council to issue such orders 
under such and such circumstances as might be necessary,

I allude to it only to say that the Convention that it is apparent 
was agreed to be executed on both sides, and the details of it, were all 
understood, and was likewise the subject of consideration and of 
conclusion as to the means by which it should be carried into effect; 
and whether an act was introduced into Congress on the other side for 
that purpose, 1 really do not know. Possibly Senator Morgan may re
member.

Senator Morgan. — No; I have no remembrance about that.
Mr Phelps. — I do not know whether it got so far. Now , sir, why are 

we here?
Sir Richard Webster. — There is a letter of the 3rd of September on 

page 220, from Lord Salisbury to Sir Lionel West, which I think 
should be read in connection with what you are saying.

Mr Phelps. — I will read it w ith much pleasure :
With reference to my despatch of the 16th April last, relative to the proposals 

received from.the Government of the United States for concerted action on the part 
of the Powers interested in the matter, with a view to the establishment of a close 
season for the preservation of the fur-seals resorting to Behrings Sea, I have to 
inform you that t have recently had a long conversation with Mr Phelps on the sub
ject.

lie stated that his Government w'ere very anxious that an agreement should be 
arrived at as soon as possible.

I pointed out the difficulties felt by the Canadian. Government, and said that 
while the scheme was favorable to the industries of the mother country, consider
able apprehension was felt in Canada with respect to its possible effect on colonial 
interests.

1 added that 1 was still sanguine of coming to an arrangement, but that time was 
indispensable. "

That letter is on my notes to have been rend a little later in another 
connection.

Sir Richard Webster. — I beg your pardon, Mr Phelps.
Mr Phelps. — ll does not disturb me at all. I am glad to read it at 

Ibis lime to oblige my learned friend; because 1 was about to pul the 
inquiry — I bad pul tbe inquiry — Mow come we here? After tbe agree
ment that you learn from both these Governments bad been made, its 
details adjusted, tbe methods of its being carried into effect considered 
and arranged after repeated applications by the United States Government, 
based upon the urgency of the case, (that is tbe destruction that was 
going forward) bad been met by saying that it was necessary to consult 
Canada ns was most proper. We have been spoken of as complaining of
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that. Certainly not; il was the duly of the British Government to consult 
the province on that subject, and we at once acquiesced, as will he seen 
from I he correspondence, in the propriety of waiting until an answer 
could he had. Then we find as late as September, after the communica
tion from Canada that I am about to read from.^ord Salisbury writes 
that he had had a conversation with tine American Minister, who was pre
sent for the fulfillment of this Convention, and bail told him that timfi 
was necessary, but that Jie was-still sanguine that it would he executed.

Now, what was the difficulty? The difficult y was the pYotesl of Canada 
against this Convention. It was communicated from the Foreign Office 
to the Colonial Government. Time was demanded, and an official reply 
was sent hack to Her Majesty’s Government, which is the reply that Lord 
Salisbury alludes to in the letter I have just read as the cause of the delay, 
On page 212 of the same book, the third volume of the British Appendix, 
under date of August 18th, is a letter from John Bramston, whom I 
believe my friend said was —

Sir Richard Webster. — Be was a Secretary of the Colonial Office.
Mr Phelps. — A Secretary of the Colonial Office; yes.

Sir :

With reference to the letter from this Department of the 10th instant, I am 
directed by Lord Knutsford to transmit to you, to be laid before the Marquis o 
Salisbury, a copy of a dispatch from the Governor-General of Canada forwarding a 
Minute of his Privy Council on the subject of the proposal of the United Slates’ 
Government for the establishment of a close time for seals in Behring’s Sea.

In view of the explanations of the Dominion Government, which state very 
clearly the strong objections to the proposed close season, it appears to Lord 
Knutsford that it will be necessary for the United States Government to make some 
modified proposal if the negotiations are to have any useful result.

The enclosure in that is “ The Report of a Committee of the Hono
rable Privy Council for Canada, approved by His Excellency, the Governor- 
General in Council, on the 14th July, 1888. I will read the whole of it, 
as it is brief : \ '

The Committee of tile Privy Council have had under consideration a despatch 
dated the 8lh March, 1888, from the Right Honorable the Secretary of State for the 
Colonies, transmitting a copy of a letter from the Foreign Office, with a note from 
the United States’ Minister in London, submitting a proposal from Mr Secretary 
Bayard for the establishment of a close season for Ihe seal fishing in and near 
Behring's Sea, lo extend from the loth April to the 1st November of each year, and 
to be operative in the waters lying north of latitude 50degrees north and between 
longitude 100 degrees west and 170 degrees east from Greenwich, in which despatch 
Lord Knutsford asks to be favored with any observations which the Canadian Go
vernment may have to oiler on the subject.

The Minister of Marine and Fisheries to whom the said despatch and inclosures 
were referred, submits a Report thereon, dated the 7th July, 1888, protesting 
against Mr Bayard's proposal as an unjust and unnecessary interference with, or 
rather prohibition of, rights so long enjoyed to a lawful and remunerative occupa
tion upon the high seas.

The Committee concur in the said Report, and advise that a copy thereof, and 
of this Minute, if approved, be transmitted by your Excellency to the Right Hono
rable Secretary of State for the Colonies.
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Then follows this Minute from the Department oftthe Marine and 
Fisheries, as the result of the Report of the Committee of the Privy Coun
cil, signed by George E. Foster, Acting Minister of Clarine and Fisheries, 
in whit' 's of the objection were stated. *

1 cannot take your time, Sir, to read the whole of this, nor is it neces
sary at all. It is in print before you. I only read enough to point out 
that their objection is that the increase of the seals is so great, the num
ber so large I hat the pelagic sealing complained of by the United States 
does not even stop the increase. Therefore, that it cannot be necessary 
for the preservation of the seal, and that the real object of the United 
Stales is not the preservation of the seal, which is in no sense endangered, 
but is an attempt to obtain a complete monopoly of (lie sealskins and to 
deprive Canada of that share in the product obtained upon the high seas 
which can be taken, as 1 have said, not merely without risk to the exis
tence of the herd, but without slopping its increase.

He refers to a report of the United States Agent from which it appears, 
as he says :

1. That none but young male sells are allowed to be killed on the Pribilof Is
lands, and of these only 100,000 annually.

2. That a careful measurement of the breding rookeries on St Paul and St 
George Islands showed 6,337,730 seals exclusive of young males.

3. That 00 per cent of the pups bred by these go into the water, leaving a morta
lity of |>ut to per cent at the place of breeding.

4. That fully one-half of the above 90 per cent, of pups returned the following 
year as yearlings to the rookeries, leaving thus a total mortality of 43 percent from 
various causes at sea.

It needs buta slight consideration of these figures to demonstrate that an addition 
of millions each year must be made to the surviving seal life in the North Pacific 
Ocean.

The Agent in his Report say# : “This vast number of animals, so valuable to the 
Government, are still on the increase. The condition of all the rookeries could not 
be better".

That report is stated to have been dated July 18th, 1887.
Sir Richard Webster. — It is a United Stales document.
Mr Phelps. — Yes ; it is quoted from a United States document.

Against the enormous yearly increase of seal life may be placed the average 
slaughter as given in the Memorandum attached to Mr Bayard’s letter, viz., 192, 457 
for the whole world, or for the seals near to Behring's Sea as follows :

Pribilof Islands................................................................. 94,967
Commander Islands et Bobbin Reef......................... i 41,893

V Japan Islands ......................... 4,000
North-west coast of America........................................ 25,000

Or a total of. . . . 165,860

With an annual clear increase of millions, and an annual slaughter of less than , 
200,000 in the North Pacific Ocean, it surely cannot be contended that there is any 
necessity for Jèèh stringent and exclusive measures as the one proposed in order 
to preserve the seal fishery from threatened destruction. Not only would it appear 
that the present rate of catch could be permitted, and a continual increase A>f the* 
total number of seals be assured, but it would seem that this annual take might be

*
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many limes multiplied without sciious fears of exhaustion so long as the present 
condition of breeding on the Pribilof Islands are preserved.

Z"

Ao.I lie goes on lo discuss (lie subject. The purport of it nil is, as I 
havevftid, that while this proposal of the United States is totally unne
cessary, altogether uncalled for, I lint the real motive of it is to establish

J ” i

an absolute and complete monopoly on the islands.
Senator Morgan. — Is that in July 1888?
Mr Phelps. — Yes, Sir.
Senator Morgan. — Mr Phelps, before we rise for the recess, I would 

like to know whether in the understanding that there is between the 
counsel in this Case, in regard lo the geographical definition of Behring 
Sea, the line is to he drawn inside the Aleutian range or outside?

Mr Phelps. — llo you mean, Senator, on the question of whether it is 
included in the Pacific Ocean?

Senator Morgan. — No; I mean in reference to the words in the 
treaty “ In or habitually resorting to Behring Sea. ”

Sir, Richard Webster. — 1 might perhaps save trouble on this matter 
by saying and 1 think Mr. Phelps will agree that till? matter is a little in
volved, but so far as Her Majesty’s Government is concerned we have 
not the slightest objection to the passes into Behring Sea being con
sidéras part of Behring Sea. 1 do not think it would lie accurate to con
sider the passes into the sea as being a part of it, hut for the purposes ol 
the Regulations I was discussing yesterday, we have not the slighest objec
tion to those passes being considered a part of the sen.

Mr Phelps. — Yes, Sir. In answer to Mr Senator Morgans’» question, 
if you will permit me a moment, Mr. President, this Minute that I have 
been reading from is dated the 7th day of July, 1888. It was approved 
by the Governor-General in Privy Council on the 1 till of July, 1888 and it 
was transmitted by Lord Stanley of Preston to Lord knutsford on the 3rd 
of August 1888, and would lie in Hie possession of the British Foreign 
Office in about the usual time after that.

The Tribunal here adjourned for a short time.

Mr Phelps. — My learned friend, Sir Richard Webster desires that 
I should refer to another letter upon the same subject which I had not 
mentioned this morning I do it with great pleasure, because it is by no 
means my intention lo deduce any conclusions from any part of this cor
respondence which are not sustained by the whole of it. It is a letter 
from Lord Salisbury to Sir Julian Pauncefote of the 22nd October 181)0, 
and it is in the 3rd British Appendix, page 18 of the second part. The 
Tribunal will remember before I read from this letter that the correspon
dence 1 have been reading look place at, and immediately follow ing, Hie 
time when the Agreement between the two Governments for a convention 
that I was speaking of took place.

Senator Morgan. — In 1888?

1
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Mr Phelps. —'Yes, the letters on both sides. Now on the 22nd Octo
ber 1890, Lord Salisbury writes to Sir Julian Pauncefote. a letter which 
is produced here, in which, being pressed upon this subject, he gives an 
explanation : —

1 understand his complaint —

that is to say, in Mr Blaine's correspondence —
to be that, in a conversation with Mr Pholps, reported by that gentleman in a 
despatch dated the 25th February, 1888, I had assented to the American proposition 
to establish, by mutual arrangement between the Governments interested, a close 
time for fur-seals between the 15th April and the 1st November in each year, and 
between Kill'1 west longitude and 170 east longitude in the Behring’s Sea; that I had 
undertaken to cause an Act to be introduced in Parliament to give effect to this 
arrangement as soon as it could bo prepared, and that 1 subsequently receded 
from those engagements.

The conversation in question took place on the 22nd February 1888, and my 
own record of it, written on the same day in a despatch to your predecessor, is 
as follows : —

Mr Phelps then made a proposal on the bases embodied in Mr Bayard’s despatch 
of the 7th February, a copy of which accompanies qiv previous despatch of this 
day’s date. Mr Bayard there expresses the opinion that the only way of preventing 
the destruction of the seals would be by concentrated action on the part of the 
United States, Great Britain, and other interested Powers, to prevent their citizens 
or subjects from killing fur-seals with firearms or other destructive weapons north 
of 50° north latitude, and between 160 west/longitude and 170° east longitude from 
Greenwich, during the period intervening’B^twecn the 15th April and the 1st No
vember. 1 expressed to Mr Phelps the entire readiness of Her Majesty’s Govern
ment to join in an Agreement with Russia and the United States to establish a clos 
time for seal lishing north of "some latitude to be tixed.

And be subsequently discusses tliat at a length I need not read, spea
king very kindly of the United States Minister and giving his views which 
are before you.

I aut very glad that this lelter as it is in the case, where it would na
turally encounter and probably has before encountered the eye of the 
Tribunal, should have been brought lo my attention by my learned friend 
on the other side. I appeal from that letter which is not after all very 
different from what appeared from the former correspondence — I appeal 
from Lord Salisbury's recollection in 1890 to w hat he said in the repeated 
letter I read this morning and need not read again, written immediately 
after that agreement was made. If the Tribunal take the trouble, which 
1 will not stop to do, to compare the letters which I have read this morning 
from the British Government ns well as from the representative of the 
American Government with the subsequent recollection of Lord Salisbury 
in 1890, I think they will find in which lie was correct, and in which he 
was undoubtedly mistaken. In that letter (you will remember Those let- *
ters) lie suggested the 47th parallel. He slates the agreement to have 
been botli the dates fixed, and Hie limits fixed, when now he seems to be 
of a recollection that all he agreed to was to agree to something or other to 
be fixed hereafter.

Now still on the (point whether there could have been any misunder
6
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/ standing or rather want of information on the part of Lord Salisbury, I
want to call your attention to a letter on the 24th page of this hook, the 

• third British Appendix, from Messrs Lampson the great fur house of Lon
don through whose hands ^as it has appeared and will appear in another 
connection all these seal skins passed. They are a very old well esta
blished House and the letter I refer to is a letter from these gentlemen to 
the Karl of Iddesleigh when he was Secretary for Foreign Affairs dated the 
4 2th November 1880 almost two years before making the Agreement bet
ween Lord Salisbury and the American Minister 1 have referred to.

^ My Lohd,

Wc understand a question of international law has arisen between the Govern
ment of the United States on the one hand, and the Governments of Great Britain 
and of the Dominion of Canada on the other hand, respecting'the seizure by the 
United States Revenue cutter ‘ Corwin ’ of certain Dominion fishing-vessels engaged 
in capturing fur-seals in the waters of Alaska.

As the future existence of the fur-seal skin traffic, in which we have for years 
past been engaged, largely depends upon the settlement of this question, we beg to 
submit for your consideration, the following facts : —

Situated in the waters of Alaska, latitude 57° north, longitude 170° west, is the 
Pribilof group of islands, belonging to the United States.

These islands, which are occupied every year from May to October by a large 
number of fur-seals for the purpose of breeding, have been leased to an American 
Company under stringent conditions, which restrict them from killing more than 
100000 young males/>er annum, and strictly prohibit them from killing any fe
male seals whatever.

The fur-seal being a polygamous animal, the annual increase is not affected hy 
the killing of this limited number of young males ; and it has been found that the 
wise nursing by these means of this very important fishery has not only resulted 
in the preservation of the sehls during the past sixteen years, but has also given an 
ample supply of skins for purposes of trade.
' During the last few seasons, however, fishing vessels have been fitted out from 
ports in British Columbia and the United Stales, and have been engaged in the 
wholesale slaughter of female seals, which, during the breeding season, swarm in 
the waters round the islands for a considerable distance out to sea.

hast summer several of the Dominion vessels were seized by the United States' 
cutter, and it is stated that a case is being prepared by the Dominion Government, 
for presentation to the United States’ Government, disputing the legality of the said 
captures.

Should Great Britain deny the right of the United States' Government to protect 
the fishery in an effectual manner, there can be no doubt that the Alaska fur-seals, 
which furnish by far the most important part of the world’s supply of seal-skins, 
will be extehninated in a very few years, just as in the South Atlantic the Shetland 
and Georgia fur-seals which used to furnish even finer pelts than the Alaskas, have 
already been.

It is evident, therefore, that the benefit derived by the Dominion fishing-vessels 
from the slaughter of these female seals will he short lived.

We would next point out that the 100,000 skins, the annual produce of'the 
islands (worth /. 350,000 at present prices) have been shipped to us for sale and ma
nufacture in London for sixteen years past, thus affording in this city employment 
for a large amount of capital and means of subsistence to some 10,000 people, 
many of whom are skilled workmen earning wages up to/. 3 per week.

We need, therefore, hardly suggest that it would be a short sighted and disas
trous policy to allow such an industry to be destroyed, especially at a time 
when so much distress is already prevalent amon/ the working classes.

>
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We therefore earnestly trust the British Government will, after verifying the 
'above facts, see its way to give its friendly support- to the United States in the 
exercise of their right to protect and preserve an article of commerce equally 
affecting the interests of both countries. We have telegraphed to New-York for 
the • Monograph of the Seal Islands ’ by Professor Elliott, which fully describes 
the seal life upon the islands. When we have received the book wo shall have 
the pleasure of handing it to your Lordship.

Senator Morgan. — What is the tittle of that?
Mr Phelps. — .November I2lh 1886, before any communication had 

passed between the United Stales and the British Government on that 
subject excepting a letter of inquiry from the Foreign Office to the 
United Slates Stale Department that il had heard of ttie arrest of these 
vessels and desiring to be informed of the particulars. This is a commu
nication from Ibis British house to their Foreign Office. 1 cite it for the 
purpose of showing that when this agreement during this long period 
between September 1887 and September 1888 was in process of being 
made and of having ils details settled and the legislation necessary pro
vided for it, the British Foreign Office not only had this paper of 
Mr Bayard’s, which I referred to this morning stating all these facts, they 
had this communication from Canada in July 1888 which I referred to, 
they had for. two years the remonstrance of this important house of 
their ow n subjects, in view of their own interests and what they conceived 
to be British interests quite irrespective of the United Slates, so that the 
subject was in no respect a new one, and if so Lord Salisbury would have 
been the reverse of the man that lie is, in capable at all of dealing with 
a subject he was not conscious he understood — he had complete infor
mation from various sources in respect of the fuels.

Now then if there was a misunderstanding at the time of it, when he 
gets this information from Canada, if lie felt he had been misled, that he 
had acted too hastily, that he had been misinformed by Mr,Bayard and 
that the facts ’staled in Mr Bayard’s communication did not stand the lest 
of examination, or were exaggerated, or were inaccurate, why he would 
hqve said so! As he stales himself writing to the Colonial Office and to 
his Itepresentalive at Washington, at the same time that the American 
Minister was staling it lo his own Government, that he was putting the 
matter off — expressing his regret — sanguine for more than 30 days 
after he had received these communications from Canada that the agree
ment would he carried out, as 1 read this morning and saying that only 
time was necessary to effect it— during all that time he never suggested 
cither to Ihe American Government or to its Representative to the Colo
nial Government of Canada, to the Colonial Office or to any of the minis
ters of the BrilishkQovernment anywhere “ we must recall it, we have 
been hasty, wediave acted without sufficient information " and whatever 
Lord Salisbury may remember as lately as 18110 about the indefiniteness 
of the Agreement, which he does not "deny that he made, that is comple
tely contradicted by his own letters in which he stated with the utmost
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particularity the very details which in 1890 he remembers were left for 
future adjustment.

Lord Salisbury was mistaken in his recollection, he had not before 
him, when he made that statement, these letters that might have been 
laid before him signed by himself. Now he was pressed, — a high-toned 
and honourable man, as incapable of receding from any Agreement that 
he had made as any man in the world, jealous of the honour of his 
Country, he was pressed with the position that the British (lovernment 
found itself in. You see it transparent through all this correspondence. 
If, as 1 have said, he had been drawn hastily into this Agreement, or had 
entered into some misunderstanding, or if Canada had presented a re
monstrance which justified him in acting upon it and receding, he would 
have done so. Instead of that, all through the summer lie vflis saying, 
“Time only is necessary ; we shall yet bring it about”. \

Then, when pressed at Washington by Mr Blaine with tliiskdelay, no 
excuse for which had been offered by Her Majesty’s Government, because 
they had heard from Cartada, they had got this formal Beport fronvHie 
Privy Councilof Canada signed by the Minister, that source was exhausted, 
still pressed, as he writes himself, by the American Minister calling upon 
him and urging dispatch, he writes a letter to which I must allude, and 
which will he found in the 1st Volume of the United Stales Appendix, 
page 238. It is from Sir Julian Pauncefote to Mr Blaine, and is dated 
June the 30th, 1890 : —

I have received a dispatch from the Marquis of Salisbury with reference to the 
passage in your note to me of the 4th instant, in which you remark that in 1888 
his Lordship abruptly closed the negotiations because ‘ the Canadian Government 
objected’, and that ho ‘assigned no other reason whatever'.

That is quoted from what Mr Blaine says :
In view of the observations contained in Lord Salisbury's dispatch of the 50th 

of June, of which a copy is inclosed in my last preceding note of this date, his 
Lordship deems it unnecessary to discuss at any greater length the circumstances 
which led to an interruption of the negotiations of 1888.

With regard, however, to the passage in your note of the 4th instant above 
eferred to, his Lordship wishes me to call your attention to the following state
ment made to him by Mr Phelps, the United States’ Minister in London, on the 3nd 
of April, 1888, and which was recorded in a despatch of the same date to Her 
Majesty’s Minister at Washington :

Under the peculiar political circumstances of America at this moment, ‘ said 
Mr Phelps’, with a general election impending, it would be of little use, and indeed 
hardly practicable, to conduct any negotiation to its issue before the election had 
taken place.

Now, let me say for myself, without making myself a witness, I am 
quite willing it should stand as Lord Salisbury remembers it for the pur
pose of this case ; but I did make a similar remark to his Lordship. It 
had reference, however, to a very different subject, a proposed Treaty 
between the United States and the British Government on the subject of 
the Fisheries on the Fast Atlantic the Ganadian Fisheries. I said it was 
no use to make a Treaty with the expectation that it would pass the Uni-
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ted States' Senate where a vote of two-thirds is required to confirm it
with a political majority in the Senate adverse to the (ioVlrnment —it
was no use to make a Treaty with the expectation that it would he rati
fied î and subsequent events showed the correctness of that, because an
excellent Treaty was made which failed of ratification owing to a strict
parly-vote. But lei it stand, because I do not propose to testify as 
regards this Seal Fishery matter.
\ In the third British Appendix, page 189, is Lord Salisbury’s letter to 

Sir Lionel West staling this observation of mine. This is April 3rd, 1888, 
the time that it was made, the time he refers to in his communication 

vjyith Sir Julian Pauncefote that 1 have just referred to, and he says,
The United States’ Minister called upon me to-day, previous to his return to 

America. He was anxious to speak to me especialy with reference to the condition 
of the seal fishery in Behring Sea. He expressed the hope instructions would soon 
arrive which would enable tlufltussian Ambassador to negotiate,

and so forth.
Sir Richard Webster. —Tq negotiate about the seals. That does not 

refer Id the Atlantic which you mentioned just now, if you read that 
passage and the next one after it.

Mr Phelps. — Did I say the Atlantic.
Sir Richard Webster. — Yes. -
Mr Phelps. — I was mistaken in that connection. I did not mean to 

— I will read the passage.
He expressed the hope that instructions would soon arrive which wohld enable 

the Russian Ambassador to negotiate on the subject of establishing a close lime 
during which the capture of seals in certain localities should not be permitted ; 
and he added that, whenever that Convention could be arranged, it would put an 
end to all the difficulties which had arisen with reispect to the seal-fishery in thai sea.

Mr Phelps was very anxious for dispatch, because the destruction of the sdecies 
was enormous, and was increasing in volume every year. But under the peculiar 
political circumstances of America at this moment, with a general election ynpen
ding, it would, he said, he of little use, and indeed, hardly practicable to «induct 
any' negotiation to its issue before the election had taken place lleTudd it, 
however, to he of great importance that no steps should he neglected th,a/could he 
taken for the purpose of rendering the negotiation easier to conclude, <jr for sup
plying the place of it until the conclusion was obtained, lie informecjAne, there
fore, unofficially, that he had received from Mr Bayard a private letter, from which 
he read to me a passage to the following effect : — “ advise that secret
instructions he given to American cruizcrs not to molest Bi i shifts in Behring’s 
Sea, at a distance from the shore, and this on the ground the negotiations for
the establishment of a close time arc going on. ” But, Mr Phelps added, there is
every reason that this step should not become public, as it might give encourage
ment to the destruction of seals that is taking place.

And then something more in regard to communicating that Lord 
Lansdowne and, so on.

lie also said ho presumed that any Convention for exercising police in Behring’s 
Sea must, in the case of America and Great Britain, ho supported by legislation ; 
and lie would be very glad if Her Majesty's Government would try to obtain the 
requisite powers during the present session.

I replied that the matter should have our immediate attention.
237
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You perceive, therefore, that when pressed for an excuse for not cur
rying this Convention into effect, Lord Salisbury falls back upon a remark 
that I have no doubt he supposed was " to this subject, and which 
may do so for the present, as an excuse for delay when the very letter in 
which lie communicates that remark to his own Minister shows that if it 
was made or as it was made, it was used by the Minister as a reason for 
greater despatch. So that the reason which lie set Mr Blaine to defend 
himself against , as coming rather from the American side than the 
British, was a reason that was given on the American side for greater 
despatch. It shows that a mind charged with many matters is liable 
sometimes to forget exactly what took place in particular conversations. 
It is unquestionable that Lord Salisbury, as 1 have said, felt the embar
rassment of the position in which they were placed.

Now, you will sec that this agreement was made on the understan
ding, continued and repealcil and attempted to he carried out, as fur as 
(Ireat Britain could get, without the concurrence of Canada, — that 
nothing but the objection of Canadia prevented its being carried into 
effect; and that the objection of Canadia was founded upon a statement 
of fact which now is not pretended to he so, — it was founded alone 
upon the supposition that the increase of seals, as I pointed out this 
morning, was so great that all the results of pelagic sealing would not 
even arrest the increase of the seals, and that, therefore, the attempt of 
the United States to interfere was simply saying while the abundance of 
these animals is greater than we can take, greater Ilian we want, we will 
still prohibit you from taking a small fraction out of the sea of those 
seals which we should not and could not use if you did not take them,

Now, Mr Blaine is inaccurate in saying that the British Government 
abruptly terminated these negotiations. They never did terminate them ; 
they died of inanition, and on the 12th of November is I lie letter that 
lias been so often referred to, and I shall not read from it again, which 
is the last time, 1 believe, till the subject was referred to in 18110 by 
Mr Blaine, in which this Convention figures, and which expresses the 
belief of the Minister, or his conclusion, though Lord Salisbury had not 
said so, that Great Britain would not carry that arrangement out without 
the consent of Canada, and that the consent of Canada could not he had 
and would not be had, and the United States’ Government might as well 
understand the whole thing was at an end. Tlnti-krllie purport of it.

Now, when you come (and I shall soon he through with these preli
minaries, I hope) to the renewal of these negotiations with Mr Blaine, 
the first communication in regard to which I read this norning, — bet
ween Sir Julian Paunccfote, the then Minister, and Lord Salisbury, — 
what, then, was the attitude of Great Britain ? It was, from first to last, 
all the wivy through, exactly this : — “ We deny the right of the United 
States’Government to protect itself against this destruction of the seals 
because it would be an infringement of our rights upon the high seas. 
We deny that you have acquired that from Russia ; we deny IJiat you have
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acquired it in any other way ; but, when you come to me business of pre
serving the seals, we are ready to join you in any and every Regulation 
necessary for the purpose, without regard lo any interest which it may 
affect That was their position, — a,position perfectly honourable to 
Great Brilain. Whether right in its law on the question of right or not, 
that is another question, — that is a question of law. It was perfectly 
honourable to Great Britain to say “ We arc with you in the preser
vation of this animal; we do not desire to countenance or to inflict upon 
you any serious injury ; we simply assert what we conceive to be the 
right of the sea; hut we will join you in everything that is necessary 
So that the issue with Great Britain came to be not whether pelagic seal
ing was right, not whether it could be justified, not whether it was sure 
to result in the extermination of the seals, as nobody up lo that time had 
ever denied it, — not that at all. It was, Who shall protect the seal 
herd by such measures as may be necessary? You propose to do it for 
yourselves ; to that we object, but we will join you in doing it.

In view of the attitude which this case has assumed, I must trouble 
you, not at length, with a few extracts from the correspondence to esta
blish that position, because I think it a very important one in the thres
hold and outset of this case. I say that Great Britain never undertook to 
defend this business of pelagic sealing; she never undertook to deny that 
it resulted in extermination ; she never undertook to say that the Cana
dians must be protected in it, — in one letter only in all this voluminous 
correspondence, and if 1 have overlooked anything 1 shall be glad to be 
corrected, I do not mean to misstate it and I do not think I do ; but I say 
in one letter only, in the most guarded manner, something is intimated 
by Lord Salisbury on this point.

It will be found in the first United States’ Appendix, page 2ff8, in a 
long letter in reply lo Mr Blaine.

With regard to the first of these arguments, namely, that the seizure of t lie Ca
nadian vessels in tiro Behring's Sea was justified by tire fact that they were engaged 
in a pursuit that is in itself contra bonos mores — a pursuit which of necessity 
involves a serious and permanent injury lo the rights of tire Government and people 
of the United Stales’, it is obvious that two questions are involved; first, whether 
the pursuit and killing of fur-seals in certain parts of the open sea is, from the 
point of view of international morality, an olfence contra bonos mores; and, secondly, 
whether, if sucli be the case, this fact justifies the seizure on the high seas and sub
sequent confiscation, in time of peace, of the private vessels ol a friendly nation.

Then he says,

It is an axiom of international maritime law that such action is only admissible 
in the case of piracy or in pursuance of special international agreement. This 
principle has been universally admitted by jurists, anil was very distinctly laid 
down by President Tyler in his special message to Congress, dated the 27th Fe
bruary, 1813, when, alter acknowledging the right to detain and search a vessel on 
suspicion of piracy, he goes on to say : With this single exception, no nation lias, 
in limé of peace, any authority to detain the ships ol another upon the high seas, 
on any pretext whatever, outside the territorial jurisdiction.

Now, the pursuit of seals in the open sea, under whatever circumstances, has



never hitherto been considered as piracy by any civilized state. Nor, even if the 
Ufiited States had gone so far as to make the killing of fur seals piracy by their 
municipal law, would this have justified them in punishing offences against such 
law, committed by any persons other than their ovfn citizens outside the territorial 
jurisdiction of the United States.

In the case of the slave trade, a practice which the civilized world has agreed to 
look upon with abhorrence, the l ight of arresting the vessels of another country is 
exercised only by special international agreement, and no one government has been 
allowed that general control of morals in this respect which Mr Blaine claims on 
behalf of the United States in regard to seal-hunting.

But Her Majesty's Government must question whether this pursuit can of itself 
be regarded as contra bono$ mores, unless and until, for special reasons, it has been 
agreed by international arrangement to forbid it. Fur-seals are indisputably anim
als ferae naturae, and these have universally been regarded by jurists as res nntlius 
until they are caught; no person, therefore, can have property in them until he has 
actually reduced them into possession by capture.

It requires something more than a mere declaration that the.Government or 
citizens of the United States, or even other countries interested in the seal trade, are 
losers by a certain course of proceeding to render that course an immoral one.

That is all Hie defence — a defence based upon a technical proposition 
of law — you cannot call this contra bonus mores, (as my friend the Attorney 
General argues here) until it is agreed by nations so to classifyit. My friend 
Mr Coudert was kind enough to attribute to me the high honor of having 
introduced into this discussion the Latin phrase contra bonus mores. I 
must disclaim that fact. Such ideas as 1 possess 1 am under the necessity 
of expressing, as well as I can, in the English language w ith w hich I am 
more familar than any other. That the slaughter of animals in this condi
tion, in such a manner as has been alluded to, may be a breach of manners, 
may be remitted to the forum of good manners to consider. I should not 
so classit. It is very interesting to seein the history of discussion, what is 
the first step that always has lo be taken, and always is taken, in defend
ing tlial which is indefensible — it is to lind a phrase by which ytiu can 
describe it without describing its character. In some parts of the pnited 
Stales I am sorry lo say that assassinatfon is called “ a difficulty bet
ween gentlemen". I have heard larceny (sometimes called stealing), 
called “ misappropriation’’. Some people acquire a considerable repu
tation in devising ingenious circumlocutions by which you can decribe a 
thing too objectionable to he described in straightforward language through 
the convenient cover of the Latin or the French. That is not one of my 
accomplishments and therefore I must modestly disclaim the honorwhich 
my friend has attributed lo me of inventing Ibis phrase.

Senator Morgan. — I suppose you do not describe the pelagic sealing 
of fur-seals, as “ fishing ”?

Mr Phelps. — No, I should not describe it as “ fishing ’’, certainly, 
until I supposed that the seals became fish.

Now in the latter part of this same letter there is one other sentence 
by Lord Salisbury. I am reading, Sir, from page 210 :—

The statement that it is 11 a fact now held beyond denial or doubt that the 
taking of seals in the open sea rapidly leads to their exlinction " would admit of
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reply, and abundant evidence could be adduced on the other side. But as it is pro
posed that this part of the question should be examined by a committee to he 
appointed by the two Governments, it is not necessary that I should deal with it 
here.

Now, Sir, if I am not mistaken in those two paragraphs in the same 
letter in one of which lie says, (as the learned Attorney General has said 
here), that this business, whatever it is, cannot be technically classed as 
contra boons mores until the nations have agreed to call it so — and the 
other in which he says that this statement by Mr Blaine that it certainly 
leads to the extermination would admit of reply and that there is or may 
be abundant evidence on the other side, that is every word that can be 
ascribed to Great Britain, (if I have overlooked nothing and I think I have 
not), from the beginning to the end of all this correspondence which 
approaches the point of defending either the character or the conse- . 
quences of this business that is called “ pelagic sealing ” — another 
invention (in the English language Ibis time, derived I belive from the 
Greek as far as the word “ pelagic " is concerned), by^which this business 
is characterized. It is an industry — pelagic sealing — of which the 
worst that can be said by those who have to over step the bounds df law 
to say that, is that it is contra boons mores.

I wish to call attention on this point to some extracts from some of 
the correspondence, having pointed out that the business never was 
defended that, — strenuous as Great Britain was in asserting what was 
regarded to he the rights of the sea — the business itself never was 
defended except in the faint manner I have indicated. On the oilier hand, 
in April 1890 Sir Julian I’auncefote writes to Mr Blaine — I am reading 
from the same United States’ Appendix page 20o.

II has been admitted, from the commencement, that the sole object of lhe négo
ciation is the preservation of the fur-seal species for the benefit of mankind, and 
that no considerations of advantage to any particular nation, or of benefit to any 
private interest, should enter into the question.

Again under date of May 22nd 1889, pages 207 to 209 of the same 
book, Lord Salisbury writing to Sir Julian says : »

Her Majesty's Government would deeply regret that the pursuit of fuf-seals on 
the high seas by British vessels should involve even Ihe slightest injury to the 
people of Ihe United Slates. If the case be proved, they will he ready lo consider 
what measures can be properly taken for Ihe remedy of such injury, but they would 
he unable on that ground to depart from a principle on which free commerce on 

^ the high seas depends.

Sir Julian, under date of June 3rd 1890, writes to Mr Blaine at page 217 
of the same book.

Her Majesty's Government are quite willing to adopt all measures which will be 
satisfactorily proved to be necessary for the preservation of the fur-seal species, and 
to enforce such measures on British subjects by proper legislation.

On June 9th 1690 at page 220 of the same volume Sir Julian writes 
again to Mr Blaine :

Her Majesty's Government have always been willing, without pledging them-
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selves lo details on the questions of area and dale, to carry on négociations, hoping « 
thereby to come to some arrangement for such a close season as is necessary in 
order to preserve the seal species from extinction.

Then on June 2011» 1890, Lord Salisbury writes to Sir Julian, at page 
286 of the same book :

Jter Majesty's Government always have been, and are still, anxious for the 
arrangement of a convention which shall provide whatever close time in whatever 
localities as is necessary for the preservation of the fur-seal species.

Then on the 21st July 1891, Lord Salisbury again expresses himself 
Ihuslo Sir Julian at page 290 of the same book :

Whatever importance they

the British Government •
attach to the preservation of the fur-seal species — and* they justly look on it 
as an object deserving the most serious solicitude — they do not cohceive that it 
confers upon any maritime power rights over the open sea which that power could 
not assert on other grounds.

Now on page 244 of Ihe some volume his Lordship says in the same 
letter.

Her Majesty’s Government have no objection to refer the general question of a 
close time to arbitration op to ascertain by that means how far the enactment of 
such a provision is necessary for the preservation of the seal species, but any such 
reference ought not to contain words appearing to attribute special and abnormal 
rights in the matter to United States.

Those are but selections. There are other passages, to the same pur
port, showing the position which Great Britain assumed in the second 
stage of this negotiation willi Mr Blaine viz. the result of the negotialion 
ought to be that all measures that were found to be necessary without 
regard lo the advantage of any nation or of any interest should he taken. 
Then it was proposed by Great Britain — this was all long after the views 
of Canada had been heard —- lo have these measures ascertained by a 
Joint Commission. That pro|K>sition of a Joint Commission which respi
ted in the provision of the modus vivendi of this Treaty came in the first 
place from Great Britain. It was in the first instance resisted by the 
United States. It was adhered to by Great Britain with so much perti
nacity that it was finally adopted. Having reached the point of agreeing 
that whatever was necessary for the preservation of the race would be 
adopted, the question then being w hat is necessary — a point at which the 
British Government never expressed itself—• they said, “ we refer that 
to a Commission

In Sir Julian's letter of April 30th 1890 in the same volume from which 
I have been reading at page 205 he says : —

The great divergence of views which exists as to whether any restrictions on 
pelagic sealing are necessary for the preservation of the fur species, and if so as to 
the character and extent of such restrictions, renders it impossible in my opinion 
to arrive at any solution which would satisfy public opinion either in Canada or 
Great Britain or in any country which may he invited to accede lo the proposed
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arrangement without a full inquiry b V 'a mixed commission of experts the result of 
whose labours and investigations in the region of seal lishery would probably dis
pose of all the points in dispute.

And in that letter is phtjfosed the draft of a legal convention constitu
ting such a commission.

In the note of May 23rd to Lord Salisbury, Sir Julian says in rela
tion lo an interview with Mr Blaine in which he had been urging upon 
the latter the propriety of adopting Lord Salisbury’s proposed conven
tion.

Moreover, it supplied the most complete machinery for arriving at a liusil deci
sion as to what régulai ions should he adopted for the preservation of the seal 
species.

Mr Blaine replies to Sir Julian's note in I lie letter of April 30,1890 
in the same book, page 201, but he fails lo comment onlhc position and 
he rejects the draft convention.

I need not read this correspondence, more or less of w hich has been 
referred to before. It shows throughout what I have stated, that this 
proposition for a joint commission came from Great Britain in I he lirst 
place, was received with disfavor by the United States Government, was 
pressed again and again, assumed different forms, and finally was assen
ted to by the United States Government and found its way into the 
Treaty.

Senator Morgan. — Do you mean it found its way into the modus vi
vendi or into the Treaty ?

Mr Phelps. — Into the Treaty.
Senator Morgan.— Into both.
Mr Phelps. — Yes. What, then, was the final result of all ol this 

up to the time of the commencement of this Arbitration? It was that 
the Convention first agreed lo, and delineated on the map, having fallen 
through for (lie reasons I have stated, the negotiation being renewed, the 
attitude of Great Britain was jlmt while the question of right must re
main to be decided, which they could not agree upon, the matter of re
gulations should be referred to a joint commission, which they were con
fident would settle the business. So was Mr. Blaine. So were all those 
who had anything to do with it. They did not have a moment's doubt 
that when a commission of experts were sent out upon that theory to 
visit those islands and diamine the subject and inform themselves and 
decide what was necessary for the preservation of the species that both 
nations would at once accede to it: but in the event that they failed to 
agree, it was provided that the subject should then be referred to arbi
tration — then and not till then — a contingency not foreseen, and it 
ought nol to have occurred. We shall see as we go on how it happened 
that it did occur. It was in that event only that this Tribunal, provided 
for by the treaty, should be charged with the business of doing what 
was first assigned to the mixed commission; and if that had been satis-
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faclorily performed both nations would have been quite willing to waive 
discussion of the abstract question of right.

What is the attitude of this case as it appears before you? The cfues- 
tion of right still remains as it remained before to be discussed and deci
ded upon whatever grounds you see (it. The learned Attorney General 
was desirous to persuade you that even that question expressed in I he 
broad and comprehensive terms of the sixth article only meant that you 
were to try again these old Hussian questions involved in the first four. 
I do not think that requires reply. It did not seem to me that the sugges
tion commended itself to the judgment of the Tribunal. The question of 
right, upon whatever ground U is asserted and upon whatever ground it is 
denied, remains. My learned friends were alarmed apparently a I a re
mark that fell from Senator Morgan, that he thought there was another 
question in this treaty. They seemed to fear there was some ground as 
yet unknown and undisclosed that was liable to spring out of the recesses 
of this document to embarrass the Tribunal, or to subject them to some 
claim that they had not heard of. I did not so understand the remark of 
the learned Arbitrator. Perhaps I misunderstood it. I understood him 
to mean that these questions were to be read in the light of the first ar
ticle of the Treaty, and that when read in connection with the context 
they submitted exactly the proposition that I have submitted this morning 
whether the right existed to carry on this business with its consequences.

It is for those who engage in such a business with such consequences 
to justify it. The attempt to assume that they are engaged in a lawful 
business and are surprised to find that upon some uncomprehensive 
grounds the pursuit of that business is objected to, will not succeed. 
The burden of justification is on the other side. To assume that they 
are simply engaged in a lawful industry which the United Slates claims 
upon some ground to interrupt, is to beg the whole question.

Senator Morgan. — If you will allow me just there. I would like to 
make a remark, you have referred to me.

Mr Phelps. — Certainly.
Senator Morgen. — I understand that the question propounded and 

submitted in the first article of the treaty included the question of the right 
of citizens and subjects of both countries to indulge in what we call pelagic 
hunting. The American citizen who indulges in pelagic hunting violates 
neccssarih the laws of the United States when he indulges in that practice 
in Behring Sen. Then the question arose in my mind whether it was a 

y of this Arbitration to repeal the laws of the United States 
so that the citizens of the^U oiled Stales might contrary to its laws indulge 
in pelagic hunting in Behring Sea.

Mr Phelps. — I think it will hardly be doubted,Sir, that no such power 
is reposed in the Tribunal, or that the Triliuhi^ would think of entering 
upon the exercise of it.

Senator Morgan. — If you will allow me again.
Mr Phelps. — Certainly.
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Senator Morgan. — I look the view of the treaty in making that sug
gestion that after this commission had acted and had resolved concur
rently or jointly, after the opening of the negotiation and before the final 
ratification of the treaty hy the two Governments and the proclamation 
of it, that seal life was being diminished in consequence of the depreda
tions oilmen ; that then the point had been answered satisfactorily to the 
llritisli mVernmenl; that there was a necessity for regulation, and that 
the cpieslion became one of this kind, whether that regulation could he 
exerted and fully complete in virtue of the right of either Government or 
of the United Stales to exercise exclusive sovereignty, or whether the 
regulation must he hy concurrent action of both Governments. That is 
the attitude in which the question presented itself to my mind, and that 
is what 1 tried to stale.

Mr Phelps. — That question in regard to the regulation, I shall en
counter iater on. I am now staling again the question of right, with a 
view to' saying, as I have said, that when a Government presents itself, 
as the proprietor of such territory, w ith such an industry established upon 
it for nearly half a century, and when it is proposed hy the individuals, 
whose description I shall have to deal with later, to destroy that industry 
to exterminate the race of animals upon which it is founded, and to do it 
in a manner that is prohibited by all law everywhere, and which is so 
barbarous and inhuman that it ought to lie prohibited, if it had no con
sequences al all of an economical character, the parties that proposed to 
do that under the pretence of the freedom of the sea must establish their 
justification. The burden is upon them,

Now, how do they propose to do it? They rest their case upon two 
propositions, discussing it, as I have said, in the abstract, and from a 
distance : first, that the seals are ferie ntiluræ, and are therefore open 
to he killed by anybody; secondly, that the high sea is free, so that con
duct such as I have described, if the Tribunal find as a matter of fart that 
it is described correctly, is a part of the freedom of the sea, and must be 
submitted to by any nation, whatever may he I lie consequences. Those 
are the propositions. That is the justification. Both those propositions 
we deny.

But before I discuss those propositions, I had intended to contrast the 
position of Great Britain on this trial with the position that I have shown 
that it occupied all through the correspondence. There, questioning the 
right, undoubtedly, of the United Slates Government to protect itself, 
generous and complete in its oiler to join the United Stales in doing every
thing that was necessary without regard to any interest. Mere, the whole 
case, aside from the discussion/of me question of strict right, has degene
rated into a defence of the business of pelagic sealing, from the report 
ot the British Commissioners, with which they set out, to the end of the 
argument of my learned friend, Mr Robinson, when lie appealed yesterday 
to the Tribunal to take care of these 1083 people who were engaged in the 
business of pelagic sealing, to take care of the towns that desired to
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enhance their prosperity and their growth by inducing people to come 
there to engage in such a business as that, to remember that this was a 
most important industry, and that no regulations must he adopted except 
such as were perfectly consistent with its preservation : a resistance from 
beginning to end to every proposaqof regulations that did not provide — 
not only admit, but provide — for the continuance of this business in all 
its substantial particulars.

Which government has changed front in the history of this business ? 
Is it that of the United Slates or that of Great Britain? On the diplomatic 
correspondence the record of Great Britain is perfectly clean and lair. It 
is not open to criticism except as to the correctness of their proposition 
that we may not defend ourselves against this wrong — a question that 
admits, of course, of discussion ; hut as to the rest of it, as to the inhu
manity, the extermination, the injury 1o the United States — all that is 
put aside. Here we encounter, from one end to the other, the most stre
nuous resistance to any sort of regulation of any kind that puts any real 
restriction upon the business of pelagic sealing. That I shall encounter 
when I come to speak of this subject of regulations.

lieturning, then, in the time that remains to me this afternoon, to 
the question of ~ , we reply to the propositions of Great
Britain that the seal are not fer.t naturae, in the legal sense of that term ; 
that they are, in the true sense of the word, the properly of the United 
States; and what I mean by the term “ property ”, I shall try to des
cribe. That, in the second place, whether or not theirs is such a business 
as we claim pelagic sealing is, it is not open to anybody, upon the open 
sea any more than it is any where else, and that any nation that is injured 
by it has a right to object.

My learned friend the Attorney-General informs us that this case is not 
to be decided upon what appears to he right, or what appears to be wrong. 
It is to he determined upon the principles of international law ; that the 
object of this Tribunal, the duly of this Tribunal, is to administer the 
principles of international law. We agree to that. We have not propo
sed any other standard. We have not asked to set lip any rule of conduct 
that is not justified by what is properly called international law. Then 
what is international law'/ lie tells us it is what the nations have agreed 
to; that the idea that international law depends upon what is right, upon 
what is just, upon what i^ indicated by morality and fair dealing, that is 
chimerical; that a person who asserts any such proposition goes away up 
into the clouds of metaphysics, and occupies himself with dissertations 
upon not what the law is, hut what it ought to he ; and that this Tribunal 
is not convened for that purpose.

Now, on those questions of international law in respect to which it 
may he admitted that nations have concurred, have so far concurred that 
the points have become settled and established and understood, there is 
no question that such conclusions prevail. Nobody on our side has pre
tended that you were to overrule established principles of international
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law that have become settled and laid up and recognized because you were 
brought to see or to think that you saw, that they are in some respects ton- 
trary to ethical considerations; so that if a vessel were brought before His 
Lordship, if he were silting again in the court over which he so long pre
sided and with such eminent success — captured in war, or for a breach 
of blockade, if you please, or for carrying contraband of war, or for any 
of those causes — captured by a privateer, legitimately commissioned by 
one of the belligerents and brought in for condemnation in his court, — 
that lie is to lie harangued upon the subject of whether the established law 
of the w those points is or is npt in conformity with ethical con
siderations, is or is not what he would 'declare the law to be if in place 
of a judge he were a law-giver, to propound law instead of administering 
il. Nobody pretends that. 11 would be absurd.

hi the first place, we contend that this case of ours, this rigid of pro
per! \ or protection, call il what you please, is as completely established 
by llie just principles of international law as it is by the considerations of 
ethics and morality.

Ilul waiving that point for the moment, which we will discuss by and 
by, suppose it is not. Suppose you have here presented to you for deci
sion a question of international law, which can be staled to be a new one. 
Such casq<are of very-rare occurrence. That place in this world and those 
transactions in this world that w hat has been well called the *• glad some 
light of jurisprudence ” has not reached and does not provide for are 
but very few. They arc very rare. Hut suppose you encounter one. It 
must be decided. If you are writing a book, it might be sufficient lo say 
in regard to any such question. “ It is undeterminable; we are not able 
to say in Ibis treatise wlial the law is. We can say w hat we ^iink it ought 
lo be, wlial we believe it will be, but as we are not authorized to establish 
law, we arc obliged to say that this is still an unsettled question. ” 
That is the way you might dispose of it if one were writing a treatise on 
international law ; but w hen the question confronts you as a Tribunal, and 
you have got to decide it, whether it is new or old, when it must lie deci
ded, and in looking over the field of w hat is called authority on, Unit sub
ject, you are unable to say that it has been provided for before, w lial then? 
Heckle it right, if what is right is plain and clear and obvious not only to 
the legal sense, but to the most common and way-faring sense in the 
world ? “ Oh no " says my learned friend ; “ you must not do that.
The nations have not consented. ” But you have got to decide it. If you 
cannot decide it right, you must decide it wrong. Have the nations con
sented to that? P/ariiilnt genli/ins, says my learned friend. Is that 
what the nations have said? Vou arc in a position where you must go 
one way or the other, where you cannot fall back and say, *• We do not 
know ; it is too soon to decide this question. The nations have not agreed. 
It is plain it ought to be decided, if we arc at liberty to do tliat, but we are 
admonished that no considerations of that sort constitute international 
law, that the sanction of the nations must first be had. ” Therefore, what
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is the alternative? Decide it wrong? If this is — what I altogether deny 
— such a ease as that ; if this is or were a new question ; if it were one 
upon which you cloy/your books, having searched them in vain for light, 
the alternative is to [decide it right or to decide it wrong.

If nations have nOCagrecd that you may decide it right, then you must 
assume that they have agreed that you should decide it wrong. Now that 
is I he conclusion and the irresistible logical conclusion. He does not 
help you out of that dilemma with Ills definition of International law.

Now what is another consequence of his proposition, It is that inter
national law can never advance another step. The last book is written; 
the last addition has been made. II is like the Mosaic law, written, laid 
up, historic for what it is worth, it cannot be extended another step in the 
administration of human affairs, in other words it is a dead law because 
any system of law perishes in a moment when it ceases to he able to keep 
up with all the vicissitudes emergencies, requirements and conditions ol 
human affairs; when its principles cease to be elastic enough to compre
hend and take in every human transaction that can possibly occur on the 
face of the earth, and to settle all tire rights that grow out of it, — when 
it ceases to possess that capacity it perishes, as systems of law have peris
hed off the earth.

How can it advance?
How has it advanced ?
What has been the growth of International law ? Where does it come 

from? There is no legislature to propound it, there are no Courts that are 
co to declare it. There are courts that may administer it when
it can become so far settled as to he determinate.

There can he no general convention of nations vailed to agree to it. 
If you put a provision into a Treaty that only makes the law of a contract, 
that is to say a law that bindfs the two parties to that law which all the rest 
of the world may disregard. That is not international law. How is 
international law advanced? It is advanced from its earliest rudiments 
by a nation asserting for itself in every new emergency, under every new 
condition, in every step forward that human affairs have taken, what it 
claims to be right.

I say “ what it claims to he right ”, hut that does not make it so. 
Then see what the world says. See w hat intelligent mankind say to that, 
and peradventure by the general acquiescence of men, by the approval of 
wise men, by the endorsement of Courts of Justice — in all these ways in 
which the sentiment of the world transpires and applies the claim may by 
and bye come to what you would call as we may say of many things 
“ settled beyond doubt ” — no longer to be discussed until the time comes 
when if that provision of law is obsolete, is insufficient or becoming 
mischievous then some nation, wheiv4be emergency requires it, repu
diates it and says; that is no longer law. Then again this process 
goes through. Then again the attention of the world is invited and 
the history of international law is simply the history of those assertions

«

r

8506



I8H7 —

that have been made by nations in their own behalf on the basis of what 
they thought was right and under the pressure of what they thought to 
be a necessity, or at least a propriety — the assertion 1 say of pro
positions and principles which have been gathered by the general 
concurrence of men into the purview of what may be called interna
tional law.

Suppose, Sir, that any one of those propositions that any man can 
think of, that if slated now would be said to be perfectly settled, was pre
sented to a Court for tlie first time. Suppose there never had been a 
blockade of a port in any manner in the history of the world. Suppose 
now for the first time and in a warfare between twogreat maritime Powers, 
one of them sends a squadron and blockades the port of another and stops 
all commerce, trade and intercourse, and gives notice they will capture 
ami confiscate any vessel that undertakes to violate that blockade and 
carry on any trade, however innocent. Suppose, I say, a nation takes 
that ground; a vessel of another nation — a neutral, says : “ We reco
gnize no such law as that. We are not parlies to this war. We are 
engaged in an innocent,i* lawful, a just trade with people. We desire 
to continue it. Weare irai to he pul down by either of these belligerents ; 
we shall go in ; ” — and such a vessel is captured and brought up for con
demnation. Wlintare you going to say to such a case as that? What shall 
the Court of the nation who has made that assertion say to such a case? 
Why, that nations have never agreed to this. That would be quite true. 
It is the first case that ever occured. It is the first vessel that ever was 
seized for attempting to violate the first blockade that ever was made. 
What are you going to do with it? Vou must decide that one way or 
another, You must confiscate that vessel or let it go. I might continue 
these illustrations by referring lo every proposition that might be thought 
of. It would he agreed by international lawyers lo be among the settled 
propositions. Suppose it was presented now for the first lime. Why, 
the question must be — and no other ground could he found for disposing 
of il — what is right under the circumstances of this case? What do 
necessities of the nations that have established this blockade— what is 
the just provision for its necessities — require? Wlint is il the just de
fence of its interests needs?

That must be the resort there is no other, and unless there had been 
that case, there would be no international law to this day. Piracy never 
would have become an offence against nations. How came it to he an 
offence against nations? How came it to he on the open sens a business 
that anybody could interfere with, except the vessel that was attacked 
might defend itself. How came It to pass that if an American pirate 
should appear upon a British vessel, a French cruiser might carry the 
pirate in for execution lo a French Court, if France chose to empower 
her Courts to deal with such cases? How came it to pass? It came to 
pass because under the pressure of the necessities, the right came to be 
asserted. The justice of the claim and the necessity of the case were so
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far recognized that the world approved of it; and it is by these successive 
steps, and by those steps alone, that every single proposition that may to
day he successfully affirmed to belong to the domain of international law 
had its origin, obtained its maturity and passed under the sanction which 
Courts of Justice and international obligations confer.

Now wlmt is our proposition? It is that, where questions have 
become settled in this way, they establish the law, and the law Is not 
open to be changed by purely ethical considerations, until those 
ethical considerations, become, at any rale, so strong that a nation 
is justified In asserting itself; and gradually the law becomes changed. 
On the other hand, when the first Napoleon undertook to carry this 
business of blockade, that I have been speaking of, a step further, 
and lo provide that a “ paper blockade ”, as it was called, might he 
established by proclamation, and that you might exclude the vessels 
of neutrals from ports, while no blockading force was present, hy virtue 
of a proclamation, what said the world lo that? They rejected it. That 
meant the contrary thing if it had been approved.

The President. — He did not quite give the first example of that.
Mr Phelps. — N'o, I am quite aware of that, Sir, that is was not the 

first example.
The President. — It was an example.
Mr Phelps. — Yes, I shall have occasion to refer to the first in ano

ther connection before I am through.
Now there is an illustration to the contrary of an asserlion that did 

not become international law. Then if you have before you a new ques
tion, or a new question in its application have you anything to resort lo 
when it must he decided except the plain principles of right and justice, 
and are able to see what they are?

Senator Morgan. — How else, Mr Phelps, could the cable line bet
ween the United Stales and Great Britain he protected out in the high 
seas, more Ilian three miles from tlie shore except on that idea.

Mr Phelps. — Yes, that is another illustration of the same thing.
Senator Morgan. — And I suppose, fifty years ago, nobody dreamed 

of a cable.
Mr Phelps. — Yes, II is a proposition that can he sustained by num

berless illustrations. The only question could he whether that question 
was new, or covered by the application of an old and established prin
ciple. That is tin' meaning of the authorities that were cited in the open
ing argument on the part of the United Slates to such a great extent.

That is what authors mean when they say that international law is 
founded on the principles of right and justice and conscience. They do 
not mean to say that established law may he defeated by application or 
resort to those considerations ; but they do mean to say, that is the foun
dation, that is the source from which it is all derived. Those are the 
principles on which we are to proceed — until the time arrives when it 
is found that the contrary has become so far established that it is neces-
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sary to respect it. I shall have to refer to some authorities on this point, 
but the reference will be only brief, I hope.

The President. — Does this contention of yours go further than what 
you would say for municipal law?

Mr Phelps. —No, Sir, the same principle is at the root of municipal 
law beyond question ; and I shall cite to-morrow a provision from the 
French Code that seems to me to bear upon that. But municipal law 
has, however, two resorts that are 1iot open in international law . There 
is the Legislature always of the Municipality, which can pass Statutes which 
become law, which are made law proprio vigor#. Whether right or 
wrong, they become the law. There are the Courts sitting constantly to 
extend and to apply and enlarge the general principles of law so as to 
cover the case.

The President. — So is Diplomacy, I might suggest. You have been 
a Diplomatist yourself.

Mr Phelps. — Yes; so is " " :y, but without the sanction attending
the decisions of the constituted Tribunals in municipal Government. 
Therefore, munici_ " " as its regulated steps of progress, either through
Statutes or through the Judgments of the Courts, because both those 
sources of authority are authority, — they make law. But when it comes 
to the point which your question, Sir, suggests, when addressing the 
Court and invoking the application of an established principle to a new 
case, there you fall back on, and every Court, consciously or incons- 
ciously, must be guided by, the plain consideration ol right or wrong, 
until it gets to the line which separates the domain of law from that of 
morality. Therefore, it may be that I might appeal to a Court of Justice 
for some remedy, for some redress, which morally and ethically I am en
titled to, and I might be met with the answer, “ Your claim is only a moral 
one. You are outside of the domain of municipal law. You have 
been ill-treated; you have sustained a wrong that we, as moralists and as 
jusl men, might he glad to see redressed ; but it is not within the domain 
of law to deal with your case. That domain must be enlarged by a 
Statute before we cun deal with it. ” Hut as long as the suitor is wilhin 
what may be called the province of municipal law, as long as he is 
dealing with a subject that the law deals with, so long all that he has 
to do is to make out a just case, unless be is encountered by a Statute 
that stands in his way or adverse decisions that have settled the law 
otherwise. That is the only distinction, in my judgment, Sir, if I have 
answered your question. J

The President. —Yes; I am much obliged. -S’

The Tribunal thereupon adjourned until Fridal the 23rd of June, 
at It. 30 o’clock.! ** ■
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Mr Phelps. — At the adjournment yesterday, Sir, I had been consi
dering the proposition in respect to international law which had been 
advanced by my learned friends on the other side, particularly by the 
Attorney-General, that nothing could be comprehended within that defi
nition that had not received the sanction of the established usage of 
Nations; that the requirements of justice, of ethics, of sound morality 
between Nations were not sufficient until the further sanction had been 
obtained of the custom of nations. I had endeavoured to point out that 
the proposition involved this necessary consequence, that international 
law became incapable of advance; that it terminated with the present; 
that, whenever any new question was presented, it necessarily fell without 
scope, outside of the domain altogether of international law. The further 
consequence follows my learned friends' proposition, il it were sound'; 
that if a new question within the province of international law, affecting 
those subjects with which international law must deal in the intercourse 
of nations, — if there were no established usage for deciding it aright, 
the consequence would he that it must he decided wrong. It will be for 
the Tribunal to remember a point of which I am sure they do not need to 
be reminded because it must have occurred to the attention and reflection 
of all the Members of the Court, that the constitution of international 
Arbitration is in itself a new feature in international law. Only on two or 
three occasions in the history of the world has any such thing been 

", and those have been occasions when the issues between the 
disputing nations were principally, if not entirely, simple issues of fact, 
of figures, which really involved no questions of international law, or no 
other novelty than always attacb*to the finding of facts upon evidence in 
disputed cases. It must he remembered, then, if such Tribunals, as I am 
now addressing, are to exist, are to be useful, they must be authorized 
to meet every casé of new impression which it becomes necessary to 
decide. They are not called together, they can never be called together, 
for the purpose of simply acknowledging tbeirJown incapacity, for the 
purpose of saying “ You have invited us to/delermine this important 
question which must be determined somelwiw or oilier between these 
Nations, which, if it cannot be determined ny arbitrament, the nation 
claiming the right must assert for itself. Von have invited us in the 
interests of peace and of Immunity to delerihine that question but we 
find that we are incapable of it. " Why? Because it has never arisen 
before. The fact that it has never arisen before is the very reason why
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an arbitration becomes necessary. Nations do not resort to Arbitration 
to determine those principles of law which are already determined and 
understood. There is no occasion for that. No intelligent nation as 
against another nation if it were so disposed would undertake to dis
pute such proposition. It is when they differ upon (lie point of what 
is law — when Ihe question is so far undetermined by usage and 
custom that it cannot he unanswerably asserted. On either side that 
answer should he one way or the other. It is then that the inter
vention of the Tribunal is to he determined upon. It would there
fore he no answer and I beg that il will not he inferred from what I say 
upon this point which 1 hope to dismiss pretty soon once foY all from my 
part of this discussion — I beg that it may not he understood that I am 
treating this case as a new one — as one that is not covered by the estab
lished principles of law. I shall contend to the contrary with very great 
confidence. But 1 am on the point whiclyit the threshold should he very 
clearly understood of what is to take place, if I am, in the judgment of the 
Tribunal, regarded ns wrong in my assumption — if instead of concurring 
in my view that the general principles of law international and municipal 
that are applicable lo this case and completely control and prescribe its 
decision, the Tribunal or some of its Members might he of opinion that 
perhaps a question more or less new was presen led. Therefore it becomes 
important and material to clearly understand ns far as possible in the 
first instance what is lo lake place in that event.

Now, Sir, suppose I were to turn about the proposition of my learned 
friend, and apply it to his own case, I fear that Ihe result would not he 
one that would satisfy him with Ihe theory from which it was derived. 
The fallacy of the whole argument on the part of Great Britain in this case 
is that it starts by assuming that this destruction of the seal herd, of 
which we complain, is the exercise by these- persons engaged in it of a 
plain and clear right which it is the object of the United, Stales in some 
way to defeat or to restrict. Thai begs the w hole question and brings the 
case lo an end before it is begun, for if these people are in the exercise 
of a plain and clear l'iglijç upon what ground can it he denied to them? 
Oil wlmt fooling can the United Slates complain of Hie consequences lo 
them of the exercise by these people of what is a plain and clear right in the 
sight of international law . The case is at an end w hen that is assumed. 
There is nothing more lo be said. There is no plainer proposition in law 
than that the consequences to one individual of the exercise hv another 
individual of a plain legal right, has no effect at all upon it. Those may 
lie moral considerations that a man may address to his neighbour, or to his 
friend, to induce him to forbear the exercise of his rights; hut they have 
no effect upon the right itself. The man to whom lliose considerations 
are addressed is perfectly at liberty to say, “ I cannot go into those : I 
stand upon my rights : I choose to exercise them.” And Ihe law justifies 
him in doing it, however unfriendly and unneighbourly, even, perhaps, 
morally wrong in one view of the case his conduct might he. The ques-
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whether they have such a right, upon the facts and 
circumstances of this case as are found to exist, taking the whole of the 
case upon the whole evidence, and determining, first of all, what are the 
exact facts and circumstances that are material to be considered. What 
is this conduct? What is its character? /What are its consequences? 
The question is whether those who arc seejying to work such consequences, 
to do such things, can make out its justification.

Well, now, says my learned frieni^vnlernational law is what the na
tions have agreed to regard as international law . Is there any usage in 
favor of conduct of this description in the whole history of mankind, in all 
the intercourse of nations since the dawn of civilization, and since law 
began to take the place of merejiolence?

Is there any sort of precedentjor such a business as this is, if it is what 
we claim it to he, and what I expect to demonstrate it is. If it is any 
longer a subject of doubt at this stajhsufthe debate, is there any precedent 
for it; is there any usage for it; did it ever lake place before? Is thepe a 
treaty, is there a judgment, is there the language of any writer, is there 
anything on the face of the earth in law, literature,.or history, that can be 
cited in behalf of such a proposition?

It is for them to establish this justification, and if my learned friend’s 
idea of international law is right, we might safely enough accept it for the 
purpose of this case, unsound as it is, as a general proposition ; we might 
safely enough accept it for the purpose of this case, because the effect is 
disastrous upon their attempted justification.

Another word on this point. I low has international law grown ? 
What are the only means by which it ever can advance I mean in the 
absence of any authoritative tribunal such as this becomes so far as the 
nations concerned in it are concerned — no further. Your judgment, 
however highly it may he respected as a declaration from the very highest 
quarter, upon careful examination of law , however widely it might he res
pected, does not hind anvhodv except the parties. Any other nation in 
the world is perfectly at libertv to sav, “We reject the conclusions of these 
gentlemen, and we decline to he bound by them. If we wish to/have law 
made for us hv an Arbitration, we will have a voice in establishing the 
Arbitration and in selecting its members. With great respect to these 
eminent gentlemen, we repudiate the result, bet those who agreed to 
it follow it. They are at liberty to do it." Well, then, in the absence 
of the possibility of any Tribunal or any convention or any other 
means by which an authoritative result can he deduced upon a new ques
tion, how can it advance?

How has it advanced? Just by the nation whose necessity calls for 
it, asserting what it is willing to stand upon in the face of the world as 
right ; just as in this case, if this Tribunal had not been constituted by 
the Treaty, the United Stales had said, as in my judgment they should 
have said, without the intervention of anybody, “ We shall not permit 
our important interests to he destroyed by such conduct as this, We

tion in this case
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will not permit this race of seals that belong to our territory, that are va
luable to us and to mankind to be exterminated in'a barbarous and inhu
man manner, forbidden by the law of every country in the world, I'ordJie 
sole prolit of Ibis little knot of people during the very fe>v years while yto 
subject of dispute exists. We shall not permit it and will stand before 
the world on that. ” There would have been the initiative; there would 
have been I he birth of this proposition. Now let the world answer ; let 
the opinion of mankind he expressed ; let jurists deal with it; let Courts 
of Justice deal with analogous cases. In similar cases let nations follow 
it if they please, aiffl let other nations acquiesce, or, on the other hand, 
let the sense of the world be expressed that the l luted States Govern
ment are wrong, that they have asserted what will mi be accepted and * 
followed and adopted in the usage of nations; and then let the proposi
tion fall. Has not that been the history, Sir, of every single proposition 
of international law that is to be found in print to-day, since piracy and 
robbery and plunder were all the international law that all this -weny 
knew.

Well, this Tribunal is substituted, by the agreement of parties, for 
the right that the United States would have had to assert that proposition, to 
place themselves upon it, to enforce it, if they could, in this individual 
case. They have waived that; they have discharged these vessels, or 
some of them that were condemned ; they have stopped the arrest upon 
the sea of any further cruisers " g those negotiations. They have 
asked you to say what they would have had a light to say for themselves 
if your intervention had not been invoked, fc the answer to that to be,
“ We do not know because it is new; because there has been no usage 
of Nations”? Why ? Because no such outrage was ever attempted be
fore; there is no precedent because there never has been an occasion for 
a precedent. There is no Usage, for nobody ever attempted any such 
thing before ; and, therefore, while what is right or what is plain, while 
the way-faring man, though a fool, when he looks at the circumstances 
of the case, can see what justice calls for, what is sound policy , and 
the interests of mankind so far as they have an interest in this subject, 
— while that is all plain enough, while we can see, as my learned friend 
says, what the law ought to he, we are powerless to declare it. Then, Sir, 
if you have decided that case, you have decided another thing; and that 
is, that no further international Arbitration w ill vex the general ear of 
mankind.

If that is to he the conclusion, if that is to be the contribution of such 
Tribunals to the science of international law, their mission will be very 
speedily terminated. You arc in the place, Sir, 1 most respectfully say it, 
which the Government of the United States might have occupied for itself. 
Instead of asserting their right and putting themselves on the general sense 
of mankind as every nation does in every such step, that Government has 
stepped aside and has said —1 ‘ Say you w hat we should have been justified 
in doing ; say you what you would have done if you had constituted the Cabi-
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net that controlled the affairs of the United States’ Government, say you 
what you would have done, Sir, if you had been the President of the United 
States, or Secretary of State, in this emergency ; tell us w hat you think you 
would have had a right to do and what it was neccessary to do, and what you 
believe that mankind would have justified you in doing. ”

The President. — We hear the same language, Mr Phelps, from both 
sides.

Mr Phelps. — It is inevitable, Sir; it is an inevitable conclusion ; but 
it leads to another inevitable conclusion, and that is that the Tribunal 
has to assert and decide upon so much international law as is necessary to 
the determination of this dispute. That is all.

Now, another word about the assent of mankind which is, of course, 
the ultimate authority, the last judgment on questions of international 
law. It comes to that sometimes. A word about how that is to be ascer
tained where it has not been so far expressed by general usage that it may 
be regarded as established. In the first place, it may be inferred in the 
proper case. In the next place, it may be presumed in the proper case.
It may be anticipated by inference; it may be anticipated by presumption, 
or by both. It may be inferred where the proposition in question has 
been made the municipal law, as in this case, of every civilised country. 
Are you to infer that, if all nations could be called together to decide upon * 
this question, they would reject the universal rule which they all adopt at 
home, — the protection of animals of this kind during the breeding time 
that are valuable to man? That is universal law now in civilisation; and 
as I said, it goes even further, for there are still left some other motives in 
our raïe besides those of dollars and cents, and pounds and shillings. It 
goes even further; it protects those harmless animals with which the 
Creato)' has furnished this world and which now live here without detra
cting in any way whatever from the use and enjoyment that mankind 
has to make of tire world. It protects even those and especially does it pro
tect those which are not merely harmless, not merely contributors to what 
might be regarded as perhaps a sentimental enjoyment hut to those which 
do minister, in their place and according to their measure, to the wants 
and comforts, or luxuries, of mankind. That is universal law.

Now when the question is whether that is to be " to this case,
what is the fair inference? In the next place it is to be presumed be
cause it is to be presumed that every nation will assent to what is plainly 
right and just. 1 am making these observations upon the assumption 
that what we contend for here is plainly right and just. We shall con
sider that more fully later on. I assume that for the purpose of what I 
am saying now. If there is a plain and obvious right, if there is a plain 
and obvious wrong in the statement of a question and you have to pre
sume which way mankind will go on that subject it is not merely the 
presumption of comity, the presumption of courtesy which obtains inexo
rably in all the intercourse of nations, whereby nations have at least the 
courtesy of assuming — (whatever they may think) — they are compelled
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to the external courtesy of assuming that the other-nation means to do 
what is right. Why, Sir, in any diplomatic correspondence that ever 
took place, or that can lake place, between nations, is there anything that 
would bring it to a more speedy and a more proper termination than for 
one party to permit itself to insinuate in its correspondence that the 
other side does not mean what is right? Can it be be carried any further? 
Will any nation submit to that? If ils adversary its opponent, its bro
ther nation, so far forgets the proprieties and amenities which arc obser
ved between nations, as to charge, even indirectly or remotely, that it is 
not the purpose of the nation with which it is dealing to do right — that it 
means to do wrong — there is the end the discussion. Unti that is 
withdrawn and apologised for it can be carried no further with any self- 
respecting nation.

No diplomatic representative would for a single moment. I mean no 
diplomatic representative in a question that was the subject of discussion 
or negotiation when there were two sides to it —would ever permit himself 
to send forth a document that lie had not carefully revised for that purpose 
alone to see if, in the warmth of debate in the earnestness of his con
viction, he had permitted himself to use one word that could possibly be 
construed as an intimation that it was not the intention of the nation- 
with which he was dealing to do what was right and what was just. 
Suppose every nation in the world, as well as the nations whose repre
sentatives are here and who send a representative to this conference — 
suppose it had been instead of an Arbitration, a Convention invited, in 
which every nation should send its most eminent men to testify and repre
sent and say what is the sense of mankind. Is it supposed there would be 
any question in the first place aboutwhether what is right and just should 
take place, and, next, what is just and right upon tne facts and circums
tances of this Case? /

Now I have pointed out what appear to me, with much deference to 
my learned friends, to be the necessary results of that definition of inter
national law. Let me now state our proposition. 1 have stated theirs.
I believe 1 have stated it fairly. 1 have tried to,and I have endeavored to 
trace it out to ilf results — to its results as a general proposition, to its 
results upon the determination of this case. What is our proposition in 
the place of it? It is that the law ot nations is in every case, and all 
cases, what can be seen to be just and right, what the human conscience, 
what the sense of right and wrong, what the general ideas of morality, 
ethics, and humanity, that prevail in the world, recognize as right. You 
may call it the law of nature if you please. It is often called so by distin
guished writers. My learned friend objects to that. Wei then, let him 
baptize it by some other name if he likes it better. I care not what you 
call it. That is the substance that constitutes the law of nations in every 
case that can possibly arise between nations, except where the usage of 
nations has settled a particular point or question otherwise.

As 1 said yesterday,.we db not lor a moment contend that we are to 
• T
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harangue a Court of Justice or any tribunal flmt has to deal with such 
things in opposition to established rules of international law on the ground 
that they contravene justice or morality. Where they do, a graduai 
change will gradually be brought about. The law will he kept abreast 
somehow of the general sentiments of mankind. But in addressing a par
ticular tribunal in a particular ease, we do not for a moment contend that 
they can abrogate an established rule of law, any of these ruler that we 
recognize and know as established rules oflaw by pointing out, if we were , 
able to point out, that the true and sound morality was the other way. 
Take, for instance, the subject of privateering, the lilting out by a belli
gerent of privateers to prey upon the commerce, of its adversary. Why, 
the usage of nations has established Unit practice under certain restric
tions. It is legitimate, if a maritime nation is engaged in war with ano
ther maritime nation, to issue letters of marque and reprisal to lit out 
privateers to seize private property belonging to the subjects of other 
belligerents on the high seas, to bring in the ship and have it condemned 
and have it conliscated under prize law. Well, now, the sentiment of 
the world is beginning to rebel against it.

What took place at the Convention of Paris is, of course, in the recol
lection of us all. They very nearly came to an agreement among mari
time nations to abandon it, and I suppose at some day, not very remote, 
that will come to pass. Nevertheless, if to day there was a war between 
the United Slates and some maritime power, unfortunately, and if priva
teers were fitted out on the American side, and made legitimate captures 
under the law that has been applied to that subject, and brought that cap- _ 
turc in for confiscation to a court of the United States, the claimant could 
not come there, and contend that the law should not be applied because 
privateering on the whole was wrong. There you have an established 
rule oflaw, established by usage and recognition, and established bevoud 
dispute. Therefore, I say there is nothing of international law, and there 
never can be anything in international law except these recognized prin
ciples of right ainUiustice between "nations, tliat obtain between nations 
as far as they are " cable, just as they obtain between individuals 
uuless you run counter — unless you arc met by a proposition of law 
that has become so far established by the usage of nations that a tribunal 
is not at liberty to disregard k. That is our proposition, and as applied - 
to this case abstract principles are of no value.

They are of no value in a case of this sort unless they apply to the con
crete case before us. It is much more important to enlighten mankind 
than to do justice to the case to he determined — as applied to this case", 
if we arc right in the facts that we as'sert, if from those facts the character 
of this conduct, which is attempted to be justified, is made plain and clear 
as a matter of justice, morality, and sound policy, then that is interna
tional law , unless it can be shown on the other side that a usage to the 
contrary lias become established. I shall trouble you, sir, as this pro
position has been disputed, an elementary one, ns it seems to me,
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■with the thoughts of a few writers whose authority is universally reco
gnized in the world. It is said by my learned friends, that my Associate,
Mr Carter, has gone off into the clouds, and into the regions of metaphysics, 
and he has explored the writings of those philosophers who consider what 
the law ought to he, and what the law will be when the millennium comes, 
perhaps and lie proposes to substitute that for fhe law. What we con
tend for in the present case we contend is the law. It may be alarming : 
it has alarmed my learned friends : it may he alarming to have it decided 
that it ought to be the law also ; but I do think that is fatal. I do pot 
think it is fatal to the proposition that my learned friend, Mr Carter, has 
dcnw^nslrated, that it ought to be the law, that it is necessary that it^hould 
be tbelthk. if any property of this kind is to remain on the face of the 
earth for «longer time than it lakes to destroy it. 1 do ndt think that 
militates against the proposition. But I do not concur with mj learned 
friends w hen they si y that we are patting forward w hat we say ought to 
be the law. We arc putting forward what we say is the law as completely 
established, more completely established, by the weight of what may be 
called authority, than any proposition in the domain of international law 
that any man can be ingenious enough to suppose', because this is the 
foundation that underlies everything. 1 shall not read 1 hope at any weary 
length, but 1 must trouble you with a few brief extracts that are directly to 
the point, not of what ought to be law — let that go for the present ; but 
what is the law. And 1 will refer in the first place to the judgment of Sir 
Robert f’hillimore in the case that has been referred to before, of the Queen 
v. Keyn, in the 2nd Exchequer. I read for convenience from the Ame
rican Argument page 173 because 1 do not know that there is anything 
in the full text of the judgment that is material upon this point hut of 
course the case has been cited and will be before you. Let me say first 
that in that case the question was so far a new one that the Judges of 
England all assembled were divided as nearly as possible equally in res
pect of its determination. It comprised as the English Courts, always do 
some very eminent men and all most capable, and the questionnas so 
far a new one in its application to the circumstances of the case, that the 
judges not only differed as to the conclusion, but the judges who agreed 
as to the conclusion differed widely a/*to the ground upon which they 
rested their judgment. It was in that case that Sir Robert Phillimore used 
this language :

Too rudimenlal an inquiry must be avoided, but it must be remembered that 
the case is one ol pnm.v imprrssionis, of the greatest importance both to England 
and to other states, and the character of it in some degree necessitates a reference 
to lirst principles.

First principles of what? Why the first principles of the question 
that was to govern the case. Then what are the first principles of the > 
Law?

In the memorable answer pronounced by Montesquieu to be réponse sum ,

y
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réplique, and framed by Lord Mansfield and Sir George Lee, of the British, to the 
Prussian Government : “ The law of nations is said to he founded upon justice, 
equity, convenience, and the reason of the thing, and confirmed by long usage. ”

Then Chancellor Kent says on the same subject, and I read again from 
page 15 of the American Argument for convenience. The quotation is 
from the first volume of Kent’s Commentaries pages *2 to 4.

The most useful and practical part of the law of nations is, no doubt, instituted 
or positive law, founded on usage, consent, and agreement. But it would he im
proper to separate this law entirely from natural jurisprudence and not to consider 
it as deriving much of its force and dignity from the same principles of right reason, 
the same views of the nature and constitution of man, and the same sanction of 
divine revelation, as those from which the science of morality is deduced. There 
*<lf natural and a positive law of nations. By the former every state, in its rela
tions with other states, is hound to conduct itself witli justice, good faith, and bene
volence; and this application of the law of nature has been callcçl by Vattel the 
necessary law of nations, because nations arc bound by the law of nature to observe 
it; and it is termed by others the internal law of nations, because it is obligatory 
upon them in point of conscience.

Then passing a part of the extract which 1 will not lake time to read 
though it is all very pertinent—

41 The law of nations ”.

he sayS at the top of page 15
is a complex system, composed of various ingredients. It consists of general 
principles of right and justice, equally suitable to the government of individuals in 
a state of natural equality and to the relations and conduct of nations; of a collec
tion of usages, customs, and opinions, the growth of civilization and commerce, 
and of a code of conventional or positive law.

Now this is the point of this Commentary which I particularly desired 
to reach :

In the absence of these latter regulations, the intercourse and conduct of nations 
are to he governed by s fairly to be deduced from Uie rights and duties of
nations and the nature of moral obligation ; and we have me authority of the law
yers of antiquity, and of some of the first masters in the modern school of public 
laxv, for placing the moral obligation of nations and of individuals on similar grounds, 
and for considering individual and national morality as parts of one and the same 
science.

The law of nations, so far as ills founded on the principles of natural law, is 
equally binding in every age and upon all mankind.

I refer also to the language of Sir Travers Twiss in his Treatise on 
International Law.

lie is an English Lawyer and an excellent treatise it is, it is univer
sally known, lie divides the Law of nations ns follows and I read from 
the note on page 173 of the United States argument.

The natural or necessary lawof nations, in which the principles of natural jus
tice are applied to the intercourse between states; secondly, customary law of 
nations which embodies those usages which the continued habit of nations has 
sanctioned for their mutual interest and convenience, and thirdly, the conventional 
or diplomatic law of nations... Under this last head many regulations will now he 
found which at (irst resulted from custom or a general sense of justice.

3369
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Then Mr Justice Story says; in the same note the quotation will be 
found :

In resting on the basis of general convenience and the enlarged sense of national 
duty, rules have from lime to time been promulgated by jurists and supported by 
courts of justice by a course of judicial reasoning which has commanded almost 
universal confidence, respect, and obedience, without the aid either of municipal 
statutes or of royal ordinances, or of international treaties.

And there is further cited in the same connection and on the same 
page a note from Mr Amos in his edition of Mannings International Law :

Though the customary usages of slates in their mutual intercourse must always 
be held to afford evidence of implied assent, and to continue to be a mean basis of 
a structure of the law of nations, yet there are several circumstances in modern 
society which seem to indicate that the region of the influence will become increa
singly restricted as compared with that of the influence of well-ascertained ethical 
principles and formal convention.

There Mr Amos with the acuteness that usually characterises his 
observations gives to the ethical considerations an increased inlluence in 
the determination of what is called International Law, even over the 
usage and customs which he admitted may control it.

Then Mr Wheaton, the American writer, refers to this; and I read 
from page 14 of the United Slates’ Argument. He has this passage di
rectly to the same point : —

International law, as understood among civilized nations, may be defined as 
consisting of those rules of conduct which reason deduces, as consonant to justice, 
from the nature of the society existing among independent nations; with such defi
nitions and modifications as may ye established by general consent.

If I may he excused for referring as rapidly as possible to further au
thority, not on the question of what ought to he the law , not on the vague 
subject of what is the foundation of law ; those may be regarded as philo
sophical considerations or as juristical considerations, as they are some
times called, — something that does not reach the determinate character of 
actual, positive law, — there may be a difference between the foundation 
and the structure perhaps if you go to that question of analysis.

Then says Ortolan, and I read from the translation in the same ar
gument ; at page 21 : —

It is apparent that nations not having any common legislator over them hare 
frequently no other recourse for determining their respective rights hut to that 
reasonable sentiment of right and wrong, hut to those moral truths already brought 
to light and to those which arc still to he demonstrated. This is what is meant 
when it is said that natural law' is the first basis of international law’. This is why 
it is important that Governments, diplomats, and publicists that act, negotiate, or 
write upon such matters should have deeply (rooted) in themselves this sentiment 
of right and of wrong which we have just defined, as well as the knowledge of the 
point of certainty (point de certitude) where the human mind has been able to 
attain this order of truths.

Then Vatlel is also cited on pages 22 and 23 of the same book, from 
the 56th page of his work : —

W® must, therefore, apply to nations the rules of nature, in order to discover
210
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what their obligations are, and what their rights : consequently, the law of nations 
is originally no other than the law of nature applied to nations.

Then Ferguson, at the top of page 24 of the same book, uses this 
language : —

Investigating thus this spirit of law, wo find the delinition of international law 
to consist in pertain rules of conduct which reason, prompted by conscience, deduces 
as consonant (b justice, with such limitations and modifications as may be established 
by general consent, to meet the exigencies of the present state of society as existing 
among nations and which modern civilized stales regard as binding them in their relations 
with one another, with a force comparable in nature and degree to that binding the con
scientious person to obey the lows of Ins country.

Then from Testa, the Portuguese writer, I will read from page 25 
just three lines; and I should perhaps apologise for reading at all upon 
this subject, but it has been brought in question in a manner that I did 
not expect and I shall be pardoned, therefore, for supporting what I have 
attempted to say in my own imperfect expression of these views by the 
language of these whose authority is universally admitted.

Although in the philosophical order natural law occupies the first place, yet in 
the practical order of external relations, when questions are to be decided or nego
tiations conducted, its rank is no longer the same; in these cases the obligations 
contracted in the name of conventional law, in virtue of existing treaties, are con
sidered in the first place. If such treaties are lacking, the law of custom esta? 
blishes the rule ; and w hen there are neither treaties to invoke nor customs to fol
low, it is usual to proceed in accordance with what reason establishes as just, and 
with simple principles of natural law.

There are oilier citations, and numerous citations to be found. I shall 
not, as they arc in print before you, take the trouble to pursue this fur
ther, because it will be seen that continental Jurists, English, American, 
and indeed all Jurists concur not merely in saying that the principles of 
justice, of mi , of right, arc the foundations of law from which it 
proceeds, but in international law, which can be no otherwise prescribed, 
they are the only resort .except vyhen, in the first place, you have a Traly 
between the parties winft settles the question for them and, in the se
cond place, you have an established usage or custom that settles it ge
nerally.

Then, Sir, there is a passage from Vattel which will ask Mr Carter 
kindly to read for me. y ^ _ V

Mr Carter. —, It has been partly read already. It is his preliminary 
chapter lo the English translation, page 56, Mr Chilly's edition, the North 
American edilion of 1844.

As men are subject lo Ihe laws of nature — and as (heir union in civil society 
cannot have m from the obligation lo observe those laws, since ly
that union they do not cease to bo men — the entire nation whose common 
will is hut the result of the united wills of the citizens, remains subject 
to the laws of nature and is bound to respect them in all her* pro
ceedings. And since right arises from obligations, and as we have just observed, 
the nation possesses also the same rights which nature has conferred upon 
men in order to enable them to perform their duties. We must therefore

1
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apply to nations the rules of the law of nature in order to discover what these obli
gations are and what their rights. Consequently, the law of nations is originally 
no other than the law of nature applied to nations. But as Ihe application of a 
rule cannot be just and reasonable unless it be made in a manner suitable to the 
subject, we are not to imagine the law of nations is precisely and in every case the 
same as the law of nature, with the difference only of the subjects to which it is 
applied, so as to allow of our substituling nations for individuals. A state or civil 
society is a subject very different from an individual of the human race, from which 
circumstances, pursuant to the law of nature itself, there resull in many cases very 
different obligations and rights, since the same general rule applied to two subjects 
cannot produce exactly the same decision when Ihe subjects are different; and a 
particular rule which is perfectly just with respect to one subject is not applicable 
to another subject of a quite different nature. There are many cases, therefore, in 
which the law of nature does not decide between state and state in the same manner 
as it could between man and man. We must, therefore know how to accommodate 
the application of it to different subjects; and it is the art of thus applying it with a 
precision founded on right reason that renders the law of nations a distinct science. 
We call that the Necessary Law of Nations which consists in the application, of the 
law of nature to nations. It is necessary, because nations are absolutely hound to 
observe it. This law contains the precepts prescribed by the law of nature to 
slates on whom that law is not less obligatory than on individuals. Since States are 
composed of men, their resolutions are taken by men as the law of nature. It is 
binding on all men under whatever relations they act. This is Ihe law which 
(irotius and those who follow him call the internal law of nations, on account of 
its being obligatory on nations in point of conscience.

Mr Phelps. — Without referring to any other authorities of which I 
have memoranda, and many too of which are be found in the printed 
argument already submitted, I leave it with this citation, which seems 
to me instructive. This citation is from the French Code, article t of 
the Civil code.

A judge who under the pretence that a law is silent, obscure or insufficient 
refuses to decide a case inav be prosecuted as being guilty of a denial of 
justice.

The President. — That is the Code civil.
Mr Phelps. — Yes, my learned friends have demonstrated that muni

cipal statutes do not extend beyond the jurisdiction of the state, and I do 
not claim that it is binding, but it affords food for reflection. It is a w ise 
provision. It answers. Sir, the question Hint you were good enough to 
pul to me yesterday, whether what l have asserted in respect of interna
tional law is not equally true of municipal law , that so long as you are 
within the domain of municipal law , w ithin Ihe province dealing, for ins
tance, with the question of property which must always he within the do
main of municipal law — so long as you are asking for that sort of relief 
that the law is accustomed to give, it is enough for you to show that jus
tice requires it until you are encountered by cither a statute or a principle 
or proposition ol law that has been settled to the contrary. In other 
words, to put the proposition in another form, the only way in a Court of 
Justice, even in municipal law, to answer the man that demands a right 
that is in the province ol law, and satislies the Court it is just and he ought 
Jo have it, is to show him the law has been decided against him otherwise,
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upon some ground of policy, or whatever it may be that ties the hand of 
the Court from doing what they otherwise would do.

Now 1 come back to this case, and 1 hope the lime has not been quite 
wasted in considering this, though, as will be apparent from what I have 
to say, it may not be necessary to invoke it on our side. We come to 
this particular question and the right of these people to prosecute this 
business of what is called pelagic sealing. Of course, if they have not the 
right to do it, the United States have a right to protect themselves. Then 
arises the question which my learned friends, with the great ingenuity 
that comes to able advocates with long experience, have sought to dis
perse, as I may say, by analysis. “ What dq#s the right of the United 
States stand on ? ” Well, as I have said before, we are entitled to answer 
that question, iind it is the legitimate approach to this subject. “ What ‘ 

does your right stand on? ” We are here on our own territory, dealing 
with a race of animals that is appurtenant to it; begotten there, born 
there, reared there, living there 7 months in the year, protected from the 
extermination that has overtaken their species in every other spot on the 
habitable globe, and which would speedily overtake them here if you were 
to relax the reins of Government for one moment. One year after the 
United States took possession, that is to say after they acquired title and 
before the necessary legislation could be had and arrangements made to 
police these Islands an enormous number of seals, some 26000 were des
troyed on the Island by whoever chose to go there. That fate would over
take them immediately.

Now, then, we are there and have built up a valuable industry; we 
have introduced upon those Islands a civilisation, an account of which you 
will find in the American Case, illustrated by some comparative photo
graphs showing the manner in which the natives used to live and the 
manner in which they live now, — the Schools, the Churches, the clean
liness the order, the Christunily that has superseded the old barbarism ; 
and some of them, as I am reminded have property and deposits in Hanks. 
That is what has been brought about for them, tile United States deriving 
a large revenue, the world getting the benefit ofUiis which must he taken 
from them, as Mr Carter has pointed out, if by any other means it is pos
sible to appropriate their property. That is our position; and it is the 
position not of individuals, as I shall have occasion to say more distinctly 
hereafter, but of the United State’s Government, whose land and industry 
and income this is, under whose law and under the supervision of whose 
officers this business is carried on.

Now, it is proposed in this manner, as I say and I assume that for 
the present, to exterminate the whole race. “ What is your justifica- 
jton? " Do not ask us to analyse in the least degree the particular 
nature and definition of the rights that arise to us out of such a state of 
things. It is a possession that the law w ill protect ; an industry, or 
interest, or right, that the law of the world protects unless it is assailed 
by somebody who has a better right.
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“ What in your justification? ” They go into a fine spun argument^ 
and I say it with much respect and, of course, in all that I say I trust I need 
not stop to choose the words that 1 have to use, — I may at once say, once 
for all, with the highest respect to my learned friends because 1 am happy 
to say that the words “ learned friends ” are not a mere figure of speech 
as far as I am concerned, — “ what is your property ? What is it in? 
Is it in the particular seal, that you may follow all over the world? Is it in 
the herd ? Can you have a property in the herd, if you have not a property 
in every one? What is it? What is the exact nature, — how do you 
define it?”

My friends that are so adverse to going down to the foundation of 
things in another part of the case, are very anxious to get to the extreme 
foundation in this case. What is the remote analysis? There is not a 
claim of property in the world but what to the mind that is shallow enough 
to be open to that sort of influence, can be reduced to the point of ridicule 
by that process of business. Human rights are not dealt with in that 
way, I respectfully submit, in Courts of Justice, or in the estimation of 
wise men. Our right is derived from the whole facts and circumstances 
of the case. They result in what properly defined — is property ”. 
What is the definition of the term “ property?” It is a word of the 
widest signification — of the most general application ; it applies to 
every interest in every thing that is capable of appropriation and is 
valuable, which is recognized bylaw. It may be corporeal ; it maybe 
incorporeal. It may be capable of manual possession ; it may be in
capable. It may be a right ; nothing but a right. It may be an interest, 
nothing but an interest. The man who undertakes to define the term 
“ property ”, has a long way to go, and many things to consider. I have 
property by the law of England, and by the law of one of the States of 
America — though the general law of America is different ,— I have a 
property in the light and in the air; I have a right, that the law will defend 
and protect, in the light and the air that comes in at my window, from 
having that shut out by the erection, by any neighbour, on his own land, 
under proper circumstances, of a wall Huit shuts them out. In the very 
light and air of Heaven 1 have a property — a property interest; and 
the man cannot on his own land, whefre he has a right to do everything 
that a man may do lawfully, build a wall that shuts them out. Is not 
that properly? I have a right of way across my neighbour's land ; per
haps limited to the right to walk over it; perhaps to use it at a particular 
season of the year only, for a particular purpose onjy — limited in a 
thousand ways, or generally for all purposes. What do you call that?
I cannot take possession of the land. I cannot set foot on it for any 
other purpose, but I may walk over it, or I may walk over it to a parti
cular wood or to a particular ice-pond? Is not that property? I have a 
claim upon a man for damages for money under a contract. Is it not 
property? Now then when you ask us to define with a remote analysis the 
precise nature in this last resort of the property interest that accrues to a
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nation in wild animals of this sort under just such circumstances as are 
disclosed in this ease from which a valuable and civilizing industry has 
arisen and is carried on for the benelit of the nation, and of the world at 
large as far as the production is valuable to human use — when my 
friends ask us to define for them what that property right or interest is,
I have a right to say, with great respect: “Define it yourselves; that is not 
my business : It is my business to assert it; to showthat by universal 
law it is recognized and protected, and that it must be recognized and 
protected unless you wish for sucli product to perish off the face of the 
earth :

That is what I have to do. Analyse it for yourselves; christen it 
yourselves if it is necessary. It is a properly in lerest — a property 
right — extending, as far as the beneficial character of it extends, 
receiving all the protection that it is necessary to receive. 1 might 
decline altogether — I shall not. I am going to pursue this question 
of analysis to some extent lest it be said : You are asserting a right here 
that you are afraid to attempt to analyse. Hut 1 premisè what I have 
to say upon that point by the respectful assertion that 1 am called 
upon to do no such thing — that by the principles of law that are 
established — that have been recognized by usage all over this world; (flat 
is just as universal as the existence of property in this dase under which 
every property of this sort in this world is held to day — a right that has 
never been challenged in any instance — that by the assent of all man
kind has been acknowledged and protected everywhere. Those are the 
facts upon which we stand, and let those who assail them show that there 
is something in the freedom of the sea — that it is a branch of the just 
freedom of the sea that they are to come and exterminate this property. 
When we have stated that, wo-liave staled the whole case in Its tcngl’li and 
In its bread tliit. We have stated it all. When we have proved before) 
the Tribunal, the facts which we assert to be true in that case, we have 
brought the case to an end in the judgment of any man I respectfully 
believe accustomed to apply the principles of law not to abstract discus- , 
sion, but to the concrete facts that arise in the successive emergencies! 
and interests of human affairs.

Now, Sir, let us go a little further. Suppose we consider what this 
claim of property does exactly stand upon ? There aresoXe preliminary 
remarks that should be made about that, as it seems to me. The first is, 
that the rules of property extend just as completely to wild animals under 
proper circumstances— perhaps 1 should say valuable wild animals not 
noxious — the rules of law extend to those animals just us completely, 
under proper circumstances, as they do to any other property in the 
world. Where it is said that this kind of properly is qualified, it 
is meant that it is qualified only because it is liable to cease without the 
act of the owner. No right of property except in wild animals that 1 
know of ceases without the act of the owner. Its forfeiture to the public 
law of the country is nocxceplion, because that depends on the owners act.
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He must first be found guilty of something before the public law takes the 
property away from him without compensation. The property does not 
cease. The property in wild animals of this sort may cease by the ani
mals regaining their wild state and forsaking their proprietor. That 
is what is meant, and all that is said, when it is said that it is 
“ qualified.”

Then a right of property, my learned friend the Attorney General says, 
must always have its root in Municipal law. That is true in respect to indi
vidual property. No man can possibly have any property right or interest of 
any description that is not given to him by the municipal law under which he 
lives, or at least under which the property that he cldims is controlled. If lie 
has got it rightly, it is derived under some municipal law — the law of tils 
domicile the law of the situs, the law of the place of contract. How is it with 
Government ?Thc Government creates the municipal law ; it is not the sub
ject of municipal law- except to the limited extent in which it might deal, as 
an individual might deal, w hen he buys a particular piece of properly ; but as 
a general proposition Government does not derive its title from municipal 
law — it derives its title from assertion and possession, unless that asser
tion and possession controverts the rights of somé other nation. Govern
ment takes possession ; itasserts that it has a title. That makes a title 
unless, in making that assertion, taking that possession, it infringes the 
light of another nation. It is upon that, that the whole theory of disco
very and occupation dc|%^ls. I may not go into some sea and find an 
undiscovered island in there, and lake possession of it as my property. 
My Government can, and all the land in the world is held by the Govern
ments thatjiossess it and control it luhler just exactly that title — by oc
cupation or discovery, or by succession to those who did occupy and dis
cover. It is assertion and possession, I repeat, that gives a title to a 
Government unless it transgresses toe rights of others who alone can com
plain. How came we with the I’ribilof islands? Russia discovered them, 
occupied them, kept them, and asserted the title to which they had no 
other claim in the world but prior discovery, and transferred it to the Uni
ted States. We stand upon their title. These seals are appurtenant to 
it, and that Government had taken possession and founded this industry 
and set all this machinery in motion — sent their cruizers there to protect 
it, and their agents there to carry it on and save and preserve animals that 
would have disappeared loqg before any of us were troubled with legal 
questions if it had not been for That interposition.

Now , there in another suggestion before I com4 to the precise consi
deration of this question of property. Over all wild animals — 1 mean 
all useful wild animals—every Government has the primary right of 
control—not the properly. It does not own that. It does in this case 
but not always. The Government does not own the partridge on my 
land; if it is killed it does not belong to the Government but the right of 
complete control, so that the Government has a right to say to me, and 
does say every wherelo its subjects; You shall not slay the partridge on
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your own land that is necessary for your food — you shall kill it only at a 
certain period of the year in a certain way under certain restrictions, 
perhaps by taking out a certain license. It may go further and say. 
You shall not kill it for a series of years if it is deemed necessary for the 
general preservation of these animals which with their capacity to go 
from one proprietor to another never can be made the absolute property 
that domestic animals are. The theory of protecting, for the benefit of 
mankind these animals, is carried so far that every Government assumes 
without dispute, the primary and prior right of control, oven over the 
owner on whose land the bird or animal is, while it is there. And that 
is a proposition that is no longer open to any dispute

Now, the claim of properly, I say again in this case which is assailed 
by the pelagic sealer, is a claim by the Government of the United Slates ; 
and it will be seen, 1 think, before I am through that that may make an 
important difference — that a Government has certain rights against con
duct on the higli seas which an individual would not have — that a 
Government may be entitled to protection in the ownership of such an 
industry as this when if it were mine, I might not be.

Then we come to this proposition : In the first place look at it in 
the light of municipal law — the narrow — the more technical — the 
rule of positive law, in which the Government does not stand any better 
than thjm an individual stands. What 1 have said refers to further 
claims that I shall come to. Where a wild animal, valuable to man is 
so far restrained — brought under the custody and the control of the 
proprietor of the land — that it has what has been called the animus rever
ie ndi, which brings it constantly back to that place wherever it goes, 
where it receives protection and care, that animal becomes the property 
of the proprietor until that animus revertendi is lost. That proposition 
is not disputed as a general proposition. The numerous illustrations 
found in the law books of it are not disputed ; they cannot he. All 
that has been gone over, and I need not repeat it — the right in the 
bees, in the swans, in the pigeons, in the deer, and so on — all 
those cases having arisen have had the general principle particularly 
applied to them. And then there arc animals valuable that are to be 
found on a proprietor’s land to wJmcIi tthose principles have been found not 
applicable and to which I shall ajuddniut the general principle and the 
application of it to all those anirtiaRthat have been the subject of precise 
legal decision is not disputed. The cases cited by myself and Mr Garter 
have not been disputed. The law of those cases is not denied. The gene
ral principle asserted by many writers to which he also referred, is not 
disputed. I need not go over that ground again. It need not have" been 
gone over at all ; it is very familiar ground of course to every, member of 
the Court. \ . ;

Then what is the dispute? Where are we at issue? “ Oh ”, say 
my learned friends — and you have had on that side from my learned friend 
Sir Itichard Webster w hat Courts always have from him on every question,
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(lie very best argument that can be,made. He has addressed himself in 
an exhaustive manner. He satf v^lfy plainly that is wheye this case turns 
in this aspect upon it ; that it was a comparatively narrow point. He saw 
with perfect acuteness what the point was ; and you have the satisfaction 
of knowing that you have heard every word that can be usefully said on 
that1 side of the case. There is nothing left. So that in dealing with the 
argument on that side, if we can deal with it successfully, we have the 
satisfaction of knowing that we are dealing with the whole. There .is 
nothing kept back. They admit the principle. They admit every illus
tration which has been established hy judiciat(decision ; but they say it 
does not apply to these seals. To all these other animals, swans, deer? 
Yes. To seals ?\No. Is there any law to the contrary ? Oh, no. The 
question never came up as to fur-seals in the world. That is new. 
The attempted application of that sulc to the fur-seal is new. There is 
no decision on that subject. Inen you have to resort to the principle 
on which those decisions depend; and my friend has undertaken —and 
he succeeded so far as anybody can succeed, I am sure — to point out 
what is the distinction which would include the other animals to which 
this rule has been applied, and exclude the seals.

This whole case turns upon that distinction, does it not?—upon that 
precise point, whether there are diffère It ces in the Condition of the fur- 
seal under the circumstances of this case, and thaiiconditioii.rtif those 
other animals in respect to which the right of property is not denied. 
Let us see in the first place exactly w hat are the facts on which we claim 
that the seals are completely within that general rule; and then let us see 
on what points of difference, if any, it is claimed or may be claimed that 
they arc not within the rule. Lei us deal with the subject fairly on belli 
sides. Fairly my learned friend has dealt with it, certainly, and fairly I 
shall try to deal with it.

These animals, as I have said, are begotten, born and reared on this 
land, and have been since the first knowledge, of mankind in respect to 
them. It is not merely a place to which they can go, as in the case of 
other animals that have the animus revertendi. It is probably—not cer
tainly, probably—the only place. Some land of Ibis description is abso
lutely indispensable. They^re amphibious. They cannot propagate or 
breed or rear their young but upon the land. The young could not he 
born elsewhere. They could not live |f they were born elsewhere than 
upon the land. * For seven months in the year — 1 do not mean every 
individual oflhe herd, but from the lime the herd begin to arrive until they 
get through going away is about seven months; sometimes longer, accor
ding to the testimony. They would not go away at all if the winter was 
mild enough. That seems to be generally agreed. It is the inclemency 
of the climate — the inclemency of any climate that in the summer 
affords qualities necessary to their existence and their propagation, that 
obliges tbern to move for the winter. There they are submitted so com
pletely to the control of man that there is Nothing in the world that can be 
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(tone to en uni mat that we could not do to every one of those, if it was of 
any use. We can shut them up; inclose them; put them in a hive, in a 
dove-cdte, if it was big enougli ; brand them ; mark them—we can do any
thing in the world with them. They arc completely within our control. 
There they derive the protection without which they would cease to 

: exist, only from the forbearance, the judicious, intelligent forbearance 
taught hy experience — the Itussians did not know it in the first place. 
They used lo kill these seals indiscriminately ; but *s early as 1847 — per
haps earlier than that, bj^. certainly as early as 1847 — they found out 
that indiscriminate killing meant extermination ; that they must save the 
females; and then they introduced this practice of selected kiliinghy which 
only the males of a certain age are taken, and only a certain restricted 

' number; and that has continued down to the present lime.
Those are the circumstances upon which we say that this animal is 

brought more fully within the reasons which are assigned by courts of 
.justice for the establishment of this general rule and the application of it 
lo other animals, than any other animal that has been the subject of ju
dicial consideration. There is not one. Here is an animal of a high de
gree of intelligence, an animal to whom this land, or some land which is 
like it, is absolutely essential. The animus rerertrndi is not only perfect, 
but it is constant and it is undistrubed.

Senator Morgan. — Mr Phelps, in speaking of some other land just 
like this lo which the seal may resort for their summer habitat, is there 
any evidence in this case lo show that any trace has |>een found else
where iu Behring Sen than on these islands that they have ever Imd such a 
home?

Mr Phelps. — I was about to remark upon that, sir. It is a sugges
tion that comes very naturally lo mind in considering this. In all the 
exhaustive evidence in this case, in all the discoveries of the British Com
missioners — and it is pretty safe to assume that anything that can be 
discovered they have found and a great many things that canndt he — 
there is nol the shadow of a suggestion that a fur-seal in the Behring Sea 
ever hauled out, us the phrase is, ever went ashore on any spot except 
the Pribilof Islands and the Commander Islands. I do not speak of the 
Japan Islands, of course. We are speaking of these waters. There is 
not a shadow of evidence that they ever did. Whether if the United 
States were lo plant batteries or Ihe 1‘ribilofs open lire upon this herd of 
seals when they came there in\he spring, drive them oil' — absolutely 
prevent their landing there — whether they would gather themselves to
gether and seek fresh fields and pastures new somewhere is a question 
that nobody in this world can answer. It is purely and only a matter ol 
conjecture. You may conjecture that they would. 1 certainly cannot 
demonstrate that they would not. You sec what the process would he if 
that was done.

Supposing the United Slates, desiring lo occupy these islands, wishing 
to get rid of the whole business of the seals; they were worthless; they
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were only noxious; so Ihey plant batteries and open lire when May and 
June come and repel them all and do not permit one to land. To begin 
with, there would he no young that year. The young would all perish. 
There would be no young the next year because no propagation could take 
place. Then w hat would become of these repelled animals not killed but 
driven away? No man knows. It is known that Ihey must have some 
land like this, possessing its qualities, its moisture, its cloud, its parti
culier formation—all that. That is known. It is not for me to say that 
there is not in the whole world any other such land, that there is none 
except the Commander and the Kurile Islands. They have brought, as 
I shall allude to in another connection, the evidence of some conjecture 
by persons more or less qualified to express conjecture—some of then 
pretty well qualified, others less so—to show that if we did not care for 
these animals; if we allowed then to be dislusbed ; if we interfered with 
them loo much ; if they were repelled they would go to the Commander 
Islands, or they would go somewhere. Perhaps they would. They must 
go somewhere or perish.

Now, then, what is the distinction on which it is said by my learned 
friends that the seals are different from all these other animals? As I

e said, law never has been adjudged to this particular animal, underha'
the sc particular circumstances. It is a new question, as far ns the appli- 
cal on is concerned. The principle is as old as llracton, and lllnckstone 
am the Homan law. The " on of it to this particular animal is, of 
course, new, simply because a case has not occurred before. What is the 
distinction? If the seals (lew through the air instead of swimming; if 
these islands were only a peninsula and they ran ns the deer do, would 
that make a difference? If the bees on the oilier hand, swam when they 
went abroad after honey, or the deer flew, would the law he changed ? 
If the wild swans travelled on foot and the wild geese, would the law cease* 
to he wlmt it is now? Would courts c* ’ e say. “ Wo protected the 
bees while they flew, now that they swim they have ceased to he protected. 
We protected the deer while it ran, now that it flies — that is the end of 
it. ” Why you cannot consider that seriously. It does not depend on 
those differences. Some of these animals lly; some of them run; some 
of them swim, some of them stay ; ana they are all under the protection 
of the principle of law .

“ Well, hut " says my learned friend, “ there is not any ease in 
which the animal has not been confined. You have bees; you put them 
in a hive. ^ ou have pigeons ; you put them in a dove-cote. You have 
swans; you put them in an enclosed pond. You have deer ; you put 
them in a park. ”, Why? Because that is wlmt the necessities of their 
life require. That is what is appropriate to them. Is there any difficulty 
in our enclosing these animals after they get there in June? Is there 
any difficulty in the United Stales running a fence around the whole, 
shutting them in? Not the slightest in the world. But you see wlmt 
would .become of the animals. We should have to leave the gate open
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for litem lo go out into the sett, or that is only another mode of 
destroying them. Is there any difficulty about (tutting every one into a 
dove-cote? It is a mere question of expense. You can build one big 
enough lo hold them all; or a hive; or, as I said, you can brand them. 
Now it is very evident that this sort of distinction will not do. You must 
tind something better than that. If my lcarueiUriends are right in saying 
that the seals are outside the rule and the other animals are within it, 
you must lind something belter. “ Oh, but ” says my learned friend, 
Sir Richard, “ did you ever lind a case of an application of it to the mig
ratory animals. ” There is a distinction — the migratory animals. " 
What is a migratory animal, pray? It is an animal that goes away and 
comes hack again, is it not? Is'there any other delinition to the word. 
Whether he goes once a week or once in three months, or once in six 
months; whether he slays twenty-four hours or stays three months or five 
months; does that touch the principle? If there is no case of a migratory 
animal, it is because it lias not arisen. Have you got a case where it 
would not apply to a migratory animal? Ho you find in the learned 
opinions of these judges w hom we have been reviewing, anything to show 
that theÿ would not have " them to the animal, if it had been mig
ratory; anything lo show that the reason of the rule, the principle, does 
not touch the migration animal? When you say migratory indistinction 
to an animal that you would say was not migratory, the difference between 
the seal anil the bee, you speak only of the absence being periodically 
anil longer continued. You do not touch either the certainty of return, 
the value of the industry, the husbandry on which it is founded, the care 
and protection that is given — you do not touch anything that affects the 
principle. These animals do not go as far as the carrier pigeon goes. 
Was it ever heard of — “ you may have property in this tame sort of 
pigeons that never go more than a mile or two from home; but the carrier 
pigeon that crosses the sea and goes to another continent and comes hack 
again, you cannot have any properly in him. Hid any judge over ven
ture upon any such absurdity as that. Then if the distance docs not 
make any difference, does the frequency of the journey make any diffe
rence, or does the period of time, so long as the animus reverlendi remains 
complete? The length of absence may be very important evidence indeed 
on the question whether there is an tmimiix rererlentli; hut when that is 
not questioned, when it cannot be questioned; when every single fact that 
gives rise to this rule of law and that enables it lo be applied lo those 
animals applies lo those except the distance to which they may go or 
may not — we do not know absolutely for it is conjecture — or the lime 
when they are gone, although their return is absolutely certain and 
periodic, (.an you predicate any difference of the principle. (Ian you 
say that the bees, for instance, if ij was the habit of the animals lo go 
away in November for 500 miles and come hack with an unerring certa
inty necessary to their life to the same control the next April — do you 
say the rule of law that used to apply to them is gone ? If I had a hive
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of bees, Sir, some newly discovered animal, different from former bees 
who made their honey in that way, who went to the southern States, 
where the roses bloom in the winter with the cold weather in the fall, and 
came back laden with the material for their honey in April to thé home 
that was necessary to their existence with an absolute and unerring cer
tainly, I want to know whether the property that 1 should have in the 
ordinary bees in irty other hives is lost in them?

The Tribunal here adjourned for a short time.

The President. — Mr Phelps we are ready to hear you.'
Mr Phelps. — 1 think, Sir, 1 may dismiss the distinction that is sought 

to be drawn between the seals and the other animals in respect of which 
property is predicated hv the Common Law , on the score of seals being 
migratory/ Now says my learned friend the animus reverlendi does not 
create property — it only continues it ; it must have another origin besides 
animus reverlendi. Well if I understand him correctly, I agree with 
him. I do not say with regard to wild ducks, for instance, that return 
by their instinct to the water adjoining m> property, that that i/tso 
facto, and if that were all, makes them my WopertYx I should not expect 
to set up such a claim as that. | S

If my friend means that there must he based upon [this animus rever
lendi or in connection with it such a possession or of contact with the ani
mal ns enables me to make him the foundation of a useful and valuable 
industry, then 1 agree with him. We are not at issue upon that point.
Hut what is possession? He says the animal must he confined. What is 
confinement? Is it anything but the possession, the control, the confine
ment, which the habits of the animal admit of consistently with his life and 
his preservation and usefulness? Is not that possession? apis
have been made, as all lawyers know, to define that term “ possession " as 
applied to property None was ever successful. If there is a term that it is 
difficult to define in words, it is the word “ possession " as applied to 
human property, because the nature of the possession, the character of it 
the means of it, are just as various as the kinds of property that are found 
in the world. Possession of real estate of land? — what is it? — One \ 
might suppose that there you would he able to state wlmt is possession 
of land. Why the moment you undertake 4o define it you find that it 
depends upon the nature of the land : what is your land ? Is it a house in 
a city like this, or is it a wild lot upon the lop of the green mountains? 
Roth are real estate. Ilotli are governed by precisely the same rule of law. 
When 1 say that I am “ in possession ”, what does that mean? Why, to 
occupy the lot of wild land in the wilderness as I might occupy a house in 
this city, is impossible. What then is the possession of the world's land ?
It is such possession as the property admits of. Slight acts of possession 
— payment of taxes —recording of a survey — going upon the land some
times — keeping a supervision. The question that is left to the jury if
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the title to that land in a suit depends upon possesion is : whether this 
claimant has, during the requisite period of time, exercised sucli acts of 
ownership as the property admitted of? — very slight perhaps hut still 
enough to indicate it. (’.an such a sort of possession as that be regarded as 
the possession of a house in this city? Why certainly not. When you 
come to personal property what is possession? Why the possession of a 
watch, of a diamond of a bank note, of a coin— that is one thing, the 
possession of articles which are moveable which cannot he carried about 
the person — the contents of a house; and so you go on from article to 
article. Possession is sometimes symbolical. The delivery of a key is the 
delivery of possession. The supervision of an agent may he possession. 
In short the only definition,that is to say the nearest approach to a defini
tion of the term “ possession ” that has ever been successfully given in 
any book that I ever saw, or in any Court whose judgment 1 ever heard or 
read, is that it is such occupation or control indicating ownership as the 
nature of the property admits of, and its usefulness requires.

I have spoken of possession of the air and light. What is my posses
sion of running water? No interest in property is better defined than that 
— I do not mean navigable water, but small streams — the mill streams 
that approach or run along past my property — the mill rights, the water 
privileges as they are called. It is the right to use that water for mecha
nical purposes ; for irrigation, if you please ; for the use of animals— any 
purpose for which water is valuable. Why, the water is not mine. I 
cannot do anything with it that destroys the value of it to my neighbour 
up-stream; I cannotdo anything with it that destroys the value/of it to my 
neighbour down-stream. Their rights are as good as mine. My right 

'Mo use must he consistent with their rights to use. I may use it, but 1 
must pass it along and pass it along unpolluted — pass it along so that the 
use of my neighbour below is just as good as mine. So with my neighbour 
opposite, lie has a mill privilege on one side; I have one on the other.
I may have two-thirds of it; 1 may have the paramount, he the subordi
nate use or otherwise. It may he divided in all forms, lie may or I may 
have the right to it, for a particular mill, for a particular purpose, and 
no other. All that is property. When am 1 in possession of it? When 
am I in possession of the stream that is running on to the ocean not a 
drop of which remains? I am in possession of it when I am employing it 
in any way that is consistent with its use, and of which the nature of it 
admits. I am in possession of it w hen it is turning a water-mill ; I am in 
possession of it when it is watering my animals. Now these illustrations 
make it perfectly apparent that when you talk about “ possession and con
trol ”, you are usinga control that is absolutely indefinite,and that must 
be applied to the nature ol'thc property. My learned friends cited, as an au
thority, from Pollock and Wright’s excellent treatise on Possession in 
the Common Law . I have the passage w hich they cited. They cite this 
passage in some c* authorities that they have submitted to the
Tribunal pending the discussion. I am reading now from page 231.
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On the same ground .trespass or then cannot at common law be committed of 
living animals fern- nature unless they are tame or confined. They may be in the 
park or pond of a person who has the exclusive right to lake them, bill they are not 
in this possession unless they are either so confined or so powerless by reason of 
immalnrily that they can betaken at pleasure willi certainty.

That is copied. In the hasle of the preparation of the case my friend 
omitted to rend a little further.

An animal once lamed or reclaimed may continue in a man's possession al
though it tty or run abroad at ils will, if it is in Ihc habit of reluming regularly to 
a place where it is under his complete control. Such habit is commonly colled 
animus reoerleniti.

That is wlmt^the author meant. It is not for that that I look up the 
book at this moment — it was on the subject of possession; and perhaps
I shall be excused for reading; a few words from Sir Frederick Pollock's 
(then Mr Pollock) admirable chapter on this subject, in which, through a 
number of pages, be illustrates, with care and accuracy of language, the 
difficulty of dclining this word “ possession ” and the vast"range of appli
cations in which it is dependent upon the nature of property. I may be 
excused for commenting that it will repay any person who desires to 
investigate this subject, to read this whole chapter, lie says, for ins
tance, at page 6 : —

To prevent perpetual equivocation, it is necessary carefully to distinguish bet
ween physical and legal possession. We here refer to the former. It does not 
suppose any law — 1 •

I find lam mistaken in saying this is Sir Frederick Pollock's language.
II isquoted by him from Sir E. Perry, who is translating Savigny on pos
session ; and the language I am reading is not Sir Frederick Pollock’s, bul 
is quoted and adopted by him, though lint I have said quite applies to 
what lie does say in his own words.

We here refer to the former : it does not suppose any law: it existed before 
there w ere laws ; it is the possession of the subject itself, whether a thing or the 
service of a rilan. Legal possession is altogether the work ol the law; it is the pos
session of the right over a thing or over the services of man. To have physical 
possession of a thing is to have a certain relation with that thing, of which, if it 
please the legislator the existence may hold the place of an investitive event, for 
the purpose of giving commencement to certain rights over that thing. To have 
legal possession of a thing is already to have certain rights over that thing, whether 
by reason of physical possession or otherwise.

It would seem as if this author anticipated what would be claimed 
some day by eminent counsel on this subject, and replied loit in advance 
— Ilia! possession meant physical confinement, even though it was a 
physical confinement that destroyed the object of possession.

I do not read the whole page, " " tss to another passage.
The idea of possession will lm different according to the nature of the subject, 

according as it respects things or the services of man, or fictitious entities, as
parentage, privilege, exemption from services, etc

0



1914

Tin* idea will ho different according as it refers to things moveable or immo
veable. How many questions arc necessary for determining what constitutes a 
building, a lodging. Must it be factitious, but a natural cavern may serve for a 
dwelling, — must it be immoveable? but a coach, in which one dwells in jour
neying, a ship, are not immoveables? But this land, this building — what is to be 
done that it may be possessed ? Is it actual occupation? Is it the hahit of posses
sing it? Is it facility of possessing without opposition, and in spite of opposition
itself.

Again, this is Sir Frederick Pollocks own language at page 10: —

It has constantly been asked : Is possession a matter of fact or of right? Ben
tham and others have made the want of a plain answer a reproach to the law. But 
in truth no simple answer can be given to such a question, for all its terms are 
complex and need to be analysed. Kvery legal relation is or may bo an affair both 
of facts and of right : there are not two separate and incommunicable spheres, the 
one of fact and the other of right. Facts have no importance for the lawyer unless 
and until they appear to be, directly or indirectly, the conditions of legal results, of 
rights which can be claimed and of duties which can be enforced. Rights cannot 
be established or enforced unless and until the existence of the requisite facts is 
recognized.

Then at page 12 he says : —

It appears, then, that even at the earliest stage we have many things to distin
guish. De facto possession, or detention as it is currently named in continental 
writings, may be paraphrased as effective occupation or control. Now it is evident 
that exclusive occupation or control in the sense of a real unqualified power to 
exclude others, is nowhere to be found. All physical security is finite and qua
lified.

Then on page 13 he says : —

To determine what acts will he sufficient in a particular case wo must attend to 
the circumstances,and especially to* the nature of the thing dealt with, and the 
manner in which things of the same kind are habitually used and enjoyed. We 
must distinguish between moveable and immoveable property, between portable 
objects, and those which exceed the limits of portable mass or bulk. Further, we 
must attend to the apparent intent with which the acts in question are done. An 
act which is not done or believed to be done in the exercise or assertion of domi
nion will not cause the person doing it to be regarded as the de facto exerciser of 
the powers of use and enjoyment.

Again, on page 14 he says u

And in order to ascertain whether acAs of alleged occupation, control, or use 
and enjoyment, are effective as regards a given thing we may have to consider.

a) Of what kinds of physical control and use the thing in question is practically 
capable ;

ft) With what intention the acts in question were done;
ci Whether the knowledge or intention of any other person was material to their 

effect, and if so, what that person did know and intend.

Then on page (> he says :

When the fact of control is coupled with a legal claim and right to exercise it 
in one's own name against the world at large, we have possession in law as well as 
in fact.

All that, Sir, is very obvious. It is felicitously staled, hut it is not
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new. Il is not new with any of that class of lawyers who have been 
accustomed to apply law to human affairs. There are two kinds of law 
in this world, I may he permitted to say : there is the law that is practi
cable and the law that is impracticable —that is visionary —that is theo
retical. The one sometimes comes out of the closet of the man who has 
never been anywhere else; the other always comes to a competent man 
from the habit of the constant application of the principles of law to the 
(administration of human justice, never separating law from facts, always 
remembering that law depends upon facts — changes, variations, con
ditions, and circumstances; and that no other rule can be stated, excçpt 
hat when a principle is established, it is in the light of that principle 
that all questions arising under it are considered.

Now what then, still having in mind my friends proposition ; which as 
I have said is sound enough if I understand it rightly — if he did not 
mean to carry it further than I think he did —- that is that there may be 
something besides theanimus revertendi — that there must be a posses
sion or control connected with it, sometimes giving rise to it, sometimes 
the result of it, — that as 1 think we shall see presently is not very mate
rial — there must be some possession, control, something practical, some
thing useful, something entitled to be protected — that annexes itself. 
Well, in other words, Ihemiiiiuts revertendi is in itself only an evidence of 
possession. It is nothing but evidence. It is an evidence or an element, 
as you please to call it, in this complex question of fact and law of w hat 
is possession, .lust as my grasp of that book is an act of possession, and 
an unequivocal act of possession if I take possession of it as mine with a 
view to appropriate it. That is one element; it is not conclusive. It is 
a strong piece of evidence when I take that and say “ That it is mine ”. 
So the animus revertendi, in the case of an animal, of this description, is 
one element — not enough of itself I admit — but a strong element, when 
it is connected with the recognized control and the recognized usefulness. 
Now what is that? It is, in the lirsl place, as I have said, a possession 
that the nature of the property — the nature of the animal (to come 
to this particular case;, admits of. It varies with every different animal. 
It is different with the lice, with the Pigeon, with the I leer, with the Swan, 
and with the Seal; because what is a useful possession with one is the 
destruction of the other. And it varies in the next place, with the requi
sites of the usefulness of the industry, the husbandry, that makes it 
valuable.

Now in the cases cited hv Mr Carter of Blades v. Higgs; Danes v. 
Powell ; and Morgan v. The Ear! of Abergavenny — those three cases in 
respect of deer that were cited in the opening by Mr Carter. They are 
quoted very largely, if not entirely, in the Appendix, and some parts of 
the I nited States' Argument.

Now, what took place there? Everybody, that knows anything of 
the laws of England, knows that the deer, fene nalnne, is not specifically 
it self property. You go and buy a deer forest in Scotland of
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20000 acres, say, the only value of which is the deer. The land is good 
for nothing except the deer. You buy it for the deer forest, and that is 
what it is called. Do you own any particular deer that is on it? Not a 
single one, — not one. lie is “ here today and gone tomorrow ”, You 
cannot say to your neighbour, “ These deer were here last summer ; they 
were probably horn on the land ; they come hack to me, and you must not 
touch them”. The law does not justify such a claim as that. When ho 

, goes on your neighbour’s property, your neighbour has the same right as 
you have. The deer arc fern naturn; they are not personal properly.
So far as they give value to the land, they go with I he realty; and, when 
you buy the soil, you get the advantage, for what it is worth, or the pri
vilege of the deer frequenting it and (he opportunity to take them for sport 
or profit, though the profit is not usually regarded.

When you come to these cases, you find that deer become property 
under the same law of Kngland which I have refeBred to, under which they 
were not property. Presently you find they are distrainable for rent; 
that is to say, they are specific personal property which may ho taken by 
the landlord for distress ojr a sort of execution on them for his rent. You 
find they are personal property ; that they go to the executor and do not 
go to the heir on the decease of the owner. How comes that to pass? 
What is the distinction upon which the same Court renders an entirely 
different judgment in respect of the same animal in one case from what 
it gives in another? Are these deer Confined? In one case the range 
they had was (>00 acres, and in the other 700 acres. They could not catch 
them except by hunting them, or shooting (hem with a rifle, if rifles were 
then in vogue, (I do not know if they were a\ early as that) ; hut at a long 
distance the proprietor of that land can no more put his hand upon them 
than anybody else. They flee from his approach, and it is only by 
running them down in an open forest that he could get hold of them.

Then what did make them property? The -animus revertendi alone, 
say my learned friends, would not do it. I agree to that. It would not 
have done it in the case of the deer forest in Scotland. Then, what did 
make tkdm property? Solely and only the fact that the proprietor had 
established a husbandry; that they were no longer objects of sport, which ' 
assumes that they are fern naturn to begin with, — the object of hunting 
and shooting, — no longer that, but they were made the basis of an 
actual industry and husbandry, by which their produce was taken by 
selective killing and sent to the market. Well, but what did he do? 
Says my learned friend, he did not shut them up; he did not confine 
them. He did what the nature of the animal rendered possible and what 
the necessity of the industry rendered desirable. That is what lie did ; 
aii<^forthwith, under that same intelligent and discriminating law, the 
animal that was yesterday fern is to-day the subject of property
and is personal property with all its incidents, going to the personal repre
sentative at death, distrainable for lent, and the subject of an action if 
anybody interfered with it.
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Now nothing can be plainer, as I respectfully submit, to a mind 
accustomed not only to deal with legal principles, but to apply them 
constantly to the vicissitudes and emergencies of human affairs than that 
the substantial distinction which renders those wild animals property 
which were not property before, and may cease to be property afterwards 
is lliat they are taken into possession in connection with the perpetuation 
of the animus rererlendi that brings them back to the spot taken into such 
possession as they admit of, and such possession as is necessary. There 
is the principle. There is no artificial distinction that depends on their 
means of locomotion or the character of their covering, — whether it is 
fur or feather any more than the rights of a human being depends upon 
whether he wears a black coat or a red one — no such distinction as that.

It is the operation of the principle under which they are subjected to 
the control which they admit of and are made the basis, of a valuable 
industry. And in connection with that, because that standing alone 
would not be enough, that is to say, would not apply when the animal was 
temporarily gone, that we have this constant and certain animus rerer- 
tendi. You put all lliesc things together neither of them would be enomrli 
standing alone. I cannot found an industry upon wild animals upon
property that would make them my properly if they go away according 
to their nature and do not come back again. My husbandry is not 
enough. My attempted industry is not enough, because when the animals 
are gone they are gone, notwithstanding the animus revertendi. Standing 
alone if that was all, if they merely came back by habit and I did nothing 
to them and made nothing out of them that would not do standing alone.

You must put the two together. You must combine possession and 
the animus rererlendi, and combine it for a useful purpose, and combine 
it with all the custody that is necessary and all the habits of the animal 
admit of, whatever they are.

Now, says my learned friend, you must create the animus rererlendi. 
With great respect, what does he mean by that? Create the animus rever- 
lent/i in an animal? — create an instinct which, so far as the word may 
be to an animal below the scale of humanity, is a mental quality ?
Create an tuiimus rererlendi ! Suppose you could, bow does that differ 
Irom the animus rererlendi which you perpetuate? (Ian that make a 
difference? It may exist before your industry begins, and your industry 
may be bused upon it, but I cannot conceive bow it can be created.

Now we have the speculations of a number of learned gentlemen 
gathered together by the British Commissioners on this question which 
I was discussing this morning — what would become of these seals if 
they were turned away from these islands in which they have bad their 
home ever since the Creator first looked upon his work? No man can 
answerthat question. Any man can speculate about it with more or less 
wisdom — assemble the speculations of several gentlemen, some of w hom 
admit they have spoken without much thinking and it was all conjecture,
that if you cease to care for them, which you do if you allow them to be

i

99



— 11118 —

disturbed or too much interfered with, they will go away and not come 
back — they will go to the Commander Islands or to the Kurile Islands, 
where the other seals go, or go somewhere else. As I said this morning,
I do not undertake to dispute that, because I can 119 more dispute it 
than they can assert it. It is pure conjecture, and il may be true for 
aught 1 know . Assume it to be true as these learned naturalists or some 
of them believe. Assume it to be so. We are and have been preserving 
that animus revertendi by the care that they receive there and the pro
tection. “ What do you do to them ”, says my learned friend the Attorney 
General. “ You only kill them ”. Only kill them ! llo not we preserve 
the whole race from extermination? The cruisers that surround the 
Islands, the agents and employés who are on the Islands, and the strict 
rules that are enforced there in so many particulars against their distur
bance against their injury — does not that protect them? If the seals, 
were capable of having a case staled for the opinion of my learned friend, 
in as much as they are killed there more or less every year, had they 
heller not leave the I’ribilof Islands, and find some other place, is there 
any doubt about the advice they would receive? That their lives are not 
safe anywhere, that they are surrounded by all sorts of enemies, human 
and otherwise; that lo preserve all their lives is impossible. Would not 
they be advised that there is no spot in the world that we could go into, 
where they would be as well preserved, where their reproduction would he 
kept safe, and where so many of them would be spared as there? That a 
part of their life goes lo the service of humanity is a proposition that is 
true of all created things. There is no place for any man to go and he safe. 
There is no life, that is good for anything, part of which does not go lo 
the public service. There is no animal on the face of the earth that has 
not to contribute, afler his measure and according to his place, to the 
requirements of mankind. Thai is the law of nature. It would not be 
for their benelit to attempt to preserve every one; but they are protected 
from extermination; they are protected from cruelty, from wrong, and 
the proof of that is found in the fact that they do come back year, after 
year, for these 100 years, since mankind took possession of that Island, 
and have, from year' to year, all that time taken the product tiWhis herd 
for their use and the use of mankind. What better evidence do you 
want than that? They tell us they could defeat it so easily. They bring 
these philosophers to inform us that if we failed in these duties away 
would go these animals. Who then creates the animus revertendi? I do 
not say that we created it in the first place, before the footsteps of man 
had reached those Islands; hut who has perpetuated it so that instead of 
forsaking these Islands, ns these gentlemen tell us they could be sp easily 
induced to do, they, have stayed there from that time lo this, every one 
of them?

Now, what have we done to these animals? We have saved them 
from extermination. Not one of us is old enough to have been born at 
the time when all these seals would have disappeared if no protection had
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been accorded to them. That is what we have done for them. We have 
perpetuated, if we have not created, this animus revertendi; and, on the 
strength of it, they have submitted themselves, as it is their nature to do 
and as Providence intended they should, to all the control that they need 
and a great deal more; and we could Ho in the way of confinement, if it 
was possible, if it were not preposterous and destructive, with these ani
mals every single thing that ever was done with any animal which man 
has made the subject of properly . “ But they are free-swimming ani
mals ”, says Sir Charles Bussell. Who invented that term, and on what 
authority does it stand ? What does it mean ? Those are'ipiestions that 
1 think it would puz.zle my learned friend to answer, lie uses that as though 
it constituted an impregnable position. “ Tree-swimming ! ’’ Is there 
any animal that swims that is not a free swimmer? And what is the dif
ference between a free swimming and a free Hying animal and a free run
ning animal, or a free staying animal? There are oysters, that are the 
subject of properly, wild. There are bees; there are deer; there are 
swans, and there are pigeons. All but the oysters have some mode of 
l&comotion in some element.

Their they say, you are making grouse and pheasants and partridges 
property. These animals, these seals, are like the pheasants and the 
grouse that are raised upon English estates, that is to say protected there, 
fed thpre and used. There is an analogy that it is important to observe.

let us see. There is a distinction. .Now, you have a class of ani
mals who have, to a cerlain extent, the animus revertendi, and they are 
not properly. No suggestion can better illustrate our proposition, which 
is that the property depends upon the condilions and the use.

My learned friend raises pheasants upon his land, as his neighbours 
do. They are hatched there; very likely they are sheltered to some 
extent; they are protected, and they go away, which is the nature of the 
animal. You cannot prevent them from doing that without you change 
their nature, or coop them in a coop. They go away on somebody elsc's 
land, and that somebody else may shoot them; and all my learned friend 
gels out of having them is the privilege of shooting them on his land at 
such times as the law allows them to be taken, and in such manner as the 
law regulates, supposing that it does regulate it, — by which I mean that 
it does not permit them to be netted or trapped, and so on. That is the 
way. Butwlmt is the reason; because there is no animus revertendi that 
is en ""a of apprehension, of proof, of being distinguished? All his 
neighbours have pheasants over the County in which he lives; they are 
alike; you cannot tell them apart. That some of them come back is hig
hly probable; that many do not come back is "" certain, and that 
many pheasants from other estates come to him is also equally certain.

Now applying this principle of law which I have been trying to state 
to these animals what is the difficulty that you encounter? The first 
thing is that there is no certainty and no proof of this animus revertendi.

The animus revertendi exists in his neighbour's pheasants to return
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to him, and his to return to him, and tliev scatter about. The rule of 
attempting to separate those pheasants anl say that my learned friend's 
were his, and Mr A's his, and Mr B’s his, all over an English County is 
absolutely impossible atid equally unjust and equally unnecessary. If 
his pheasants go-away others come to him. If his ncigthour kills some 
that were hatched on his premises, he kills others that were hatched on 
his neighbour’s premises.

Now let me state a different case. I have a friend not far from my 
residence who has undertaken to import into America, where the bird does 
not belong and is not indigenous, English pheasants, lie has sent qbroad 
and obtained"*the eggs of the pheasants from England and on his estate 
has caused them to be bred, lie protects them in the winter without 
which protection they would perish -in that climate, lie feeds them and 
looks after them anil nobody else has any English pheasants. None of 
the neighbours have any — the bird does not belong there. It has an 
animus rerertendi of course, because if it did not go hack it would perish. 
Now by the law of England I should like to know if those pheasants are 
his property when Off his land, every omyof them being recognizable and 
capable ol proof, brought there- by him as well as proleçlcd, if w hen they 
are on my land and with my eyes open to that fact I undertake to kill one 
I should like to know by the same law of England if the suit was brought 
in an English Court if 1 am not responsible for it?

No case can be plainer. Why? Why is the same pheasant under 
the same law properly on that man’s estate and not property on the estate 
of my learned friend. Simply because the conditions are changed, 
because in the one case he has a wild bird which, without possibility of 
identilication goes and comes ns the other birds go and come.

Lord Hannen. — As you speak of English law; I cannot admit that if 
you give a foreign bird its freedom in your country, you would bo entitled 
to say it is yours wherever it Hew, I cannot admit that that is English

limnlnya pheasant and the golden pheasant, they turned them out and 
■ave them their freedom, they are subject to the general law applicableVave them their freedom, they are subject to the general law applicable 

to w ild pheasants.
Mr Phelps. — If they are turned out.
Lord Hannen. — Yes; if they are confined, it is a different thing.
Mr Phelps. — Hut if the bird, in the exercise of its own habits, goes 

abroad and returns again, under the circumstances, it has seemed to me 
— and perhaps I am more familiar with the laws of Vermont than those 
of England, but we profess to follow the laws of England, and 1 should 
have very great confidence that the Court which administered there what 
we suppose to he the law of England — they would hold, in the case of 
this foreign bird that w ent abroad temporarily and w ith a constant animus 
rerertendi to its owner, that it was perfectly recognizable, and in that 
there was a right of property that could be protected against wanton des
truction. Take it that the estate is on the borders of Lake Champlain,
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which runs up to Canada, it is public water and which Canadians have a 
right, I suppose, certainly under the existing Treaties between the countries 
to occupy. Suppose they come down on Lake Champlain, which is 
public water for the purpose of shooting those birds in the breeding lime 
and exterminating thatrace of pheasants, is there any protection? I must 
defer to His Lordship's far better knowledge of the law of England, hut I 
may be permitted to say, under the law of Vermont they would he most 
certainly. It may he wrong, hut it would most certainly be so—«when 
a bird flies off temporarily over this public water, if there is a cordon of 
boats to destroy him up to the pilint of extermination. Hut the illus
tration, of course, depends on the view that is taken of that particu- 

» lar case. It is but an illustration, and J do not care at all to insist 
upon it. ' t

There is a difference. The law of England in respect to this game has 
become established. It would not be now investigated upon its merits as 
a fundamental question. It is assumed by courts of justice as being the 
established law of England and they would spend no tiqie in discussing 
what the law would be or ought to he if it was to be made over anew in a 
new case. But even in that case they [would probably copie to the 
same conclusion in respect to game being the subject of property that 
they have now because it would stand upon the same reasons as it does 
now and the same course of reasoning would conduct to the same result, 
hut that is immaterial. You have here animals that are qu#to suigeneris, 
animals that return because they must return — animals to whom this 
place is necessary, who derive no protection or sustenance or advantage 
from any body else in the world, who are made the subjectj of this natu
ral industry and husbandry of great value, and the question is not on the 
right of property, as 1 have said more than once, anyl I may he pardoned 
for recurring to that — not on the right of property; on the right of exter
mination — not as against the mere individual owner, hut as against the 
Government to which his belongs.

Now a word or two more and I shall he able to leave I fils subject. As 
a concluding remark on this branch of the ease dealing with this thus far 
upon purely municipal law, is not this the true and sound proposition that 
inasmuch as there is a principle of law which includes many animals of 
different varieties under the term property, as that principle of law undoub
tedly does exclude other animals such as we have been already speaking 
of as game, which might be property, and since here is a new aiyinal, that 
is to say, new in this inquiry , and the question is into which class does it 
fall — does it fall yitliin tipi class of those animals in which property is 
maintained —does it fall within those in which property is not maintained? 
The criterion is to ascertain what is the principle and wlmt are the cir
cumstances that mark the distinction between the two classes tif animals.
Is not that the just criterion? These seals cannot he put in both categories. 
They cannot he put into the category of the bees and the deer and swans 
and pigeons, and w hat not, and at the same time be in the category of Hie "
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pheasants and the partridges and the rabbits and English stags. They 
cannot be in both of those. - J

It is the same law that includes one set of aniifthrtm the one side and 
excludes the other. On which side of the line dolhey fall?

If it bad ever been determined by authority ypu could repose upon 
that. It has not. Is there any other way than to see whether the facts 
in regard to the seals assimilate them to the animals that are property or 
assimilate them to the other. It is not an extension of the law to include 
them. It is simply an " alien of the principlesof the law.

In the case of’the “ A tala n la ” in ti Robinson's Reports, which as 
the Court are aware are the reports of the decisions of that great English 
.lodge, Lord Slowed, silling in Admiralty, there are a few useful words, 
ns it seems to me, bearing upon this question of the operation of prin
ciples of law upon new eases.

On page 4f>8, Lord Slowed says :

Under the authority of that decision...

he is speaking of some Admiralty case ; the case itself is not material. 
It is his language I quote this for :

Under the authority of that decision, then, I am warranted to hold that it is an 
act which will affect the vehicle,

the question was whether a ship was forfeited by a certain business that 
it had been engaged in, and it had been argued that the ship was not 
forfeited, only the properly — »

I am warranted to hold that it is an act which will affect the vehicle without any 
fear of incurring the imputation w hich is sometimes strangely cast upon this Court 
that ills guilty of interpolation in the law of nations. If the Court look upon itself 
to assume principles in themselves novel, it might justly incur such an imputation ; 
but to apply established principles to new cases cannot surely he so considered. 
Alt law is resolvable into general principles. The cases which may arise under 
new combinations of circumstances, leading to an extended application of principles 
ancient and recognised by just corollary, may be induite; but so long as the conti
nuity of the original and established principle is preserved pure and unbroken, 
the practice is not new, nor is it justly chargeable with being an innovation on the 
ancient law, when in fact the Court does nothing more than apply old principles to 
new circumstances. If, therefore, the decision the Court lias to pronounce in this 
case stood upon principle alone, 1 should feel no scruples in resting it upon the 
just and fair application of the ancient law.

That is the language of that great Judge when he was sought to be 
alarmed by the idea that, in dealing with a novel question, hé was ex
tending the law. It is the business of Courts of Justice to inform them
selves ol the principles and to extend those to new cases where it is ne
cessary.

The case of the “ Adonis " is another case of the same Judge, who 
was then Sir William Scott, and possibly he was at the lime of the last 
citation. This is in Volume a of C. Robinson’s Reports; and perhaps this 
decision is more directly appropriate on the point I was discussing this
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morning, whore the law of nations is to be collected in a ease where it is 
not established.

“ This is a case", says lie, “ in which I have taken some short time to deliberate, 
being unwilling to press with any degree of unnecessary severity the effect of pre
sumption against this class of eases ; more especially hoeauso it is one in which the 
principles of law, though unquestionably built upon the just rights of war, must 
lie allowed to operate wilh some hardship on neutral commerce and because it 
is a class of cases on which the Court has little authority to resort to, bul has to 
collect the law of nations from some such sources as reason, supported in some 
slight degree by the practice of nations, may appear to point out. "

I read from page I .‘ill.
* There is a passage or two that I may read from the United Slates Ar 

gument, page 172, for convenience. One is quoted from INiillimore’s 
Treatise on International Law.

Analogy has great influence in the decision of international as well as municipal 
tribunals; that is to say, the application of the principle of a rule which has been 
adopted ill certain former cases, to govern others of a similar character as yet 
undetermined.

Thai is Phillimorc. ,
Then from llowyer's Headings, page 88, is cited this line.

Analogy is the instrument of the progress and development of the law.

Now in determining this question there is another consideration w hich 
seems to me to be altogether conclusive in addition to all that I have 
referred to as pointing out which class of animals the seal under the 
circumstances belongs to. There is a reason for all intelligent law. It 
is " upon the necessilies of human affairs especially in regard
lo property. Now, with regard to this English game is there any neces
sity at all? I have shown that it is impossible, that it is impracticable, that 
it is altogether unfair to undertake to make the specific game that arises 
on one esfhlc property against everybody else, because be gets as much 
from other estates as he does from the one that claims him, on which per
haps he is born, and there is no sort of necessity for the preservation of 
the animal or for making him useful. There is no extermination of the 
race of pheasants going to take place if such is not the law, and, therefore 
I hose w ise considerations of the common law ofKnglund in respect to game 
have been found, and have been found right. How is it with the seals? 
If we IfSve not this right of this animal perishes off the earth.
There is the end of him. II is no use to talk about treaties that we may 
make. That is a matter not of right, nor of law. If we have no pro
perly in this indutry, this herd, this business, this interest — call it 
what you w ill — that we are in possession of, then the animal is gone, ns 
every other instance of his species, substantially speaking, is gone. Some 
small remnant on one of those southern islands has been preserved at a 
latedate—by what? I shall come to that in another connection'. Bythe 
institution of this very claim and the maintenance of it ; but with that in-
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significant exception they are all gone from the face of the earth. As 
pointed out by Mr Carter in his opening the only means by which they 
can be preserved for the use of America, for the use of any country, for 
the use of anybody, the only means by w hich they can be preserved is by 
sustaining the right which we claim.

I lay aside all this idea of making regulations, the utter inefficacy of 
which has Ix&li (he most successful result of all my learned friends argu
ment, and which would be used by nobody except the other party to this 
treaty when they are made. I lay that all away. I am talking about the 
reasons on which this right of property stands. We and we only, admi
nistering this property which the Almighty has made appurtenant to our 
territory and attached there by links that cannot be broken except by 
the destruction of the animal — we only can preserve it from destruction 
and give the benefit of it to that not inconsiderable portion of mankind 
that are dependent upon it to-day for their living.

Why, my learned friend says, Mr Carter has dealt with the reasons. 
Well, as I said this morning about showing that a thing was right, is it 
any objection to a rule of law that it is shown to be necessary to the 
existence of the subject of it? If there is not sufficient in and of itself 
us a matter of positive law to give the principle etfect and efficacy has 
that any consideration in determining the question I have been discus
sing on which side of the line these animals flfll? Where does thatc6n- 
sideralion come in. When it is made apparent that not only their useful
ness to mankind but their existence on the earth depends upon the right 
of the nation in possession of them administering them to preserve 
them, as they have attempted to preserve them, and as they have 
preserved them — they and their predecessors—for 100 years. If 
there is any doubt upon it, even upon' the plain principles of muniripal 
law — I have not yet touched the larger field of international law as 
applicable to this property, hut I hope to deal with it hereafter — il 
there is any question at all — and I may be permitted to say there is 
not — when you come to weigh in the balance the considerations, the 
reasons on which the law is founded settles the question.

Sir, suppose that the Province of Alaska was a country by itself, poor 
and barren, and to a certain exlenl desolate, ns it is. Suppose instead 
of being a province of a great nation, which does .not need it, it was a 
province and a country by itself. It would be larger then than many of 
flip independent slates and nations in this world; and suppose, what 
is almost true, if it is not quite true - - it is not necessary to 'slretcli the 
supp6sltidn much — the seal industry is all that they have got, all the 
provision of the Almighty made for the existence of those inhabitants, 
all the food, all the raiment, all the commerce, all the business, all the 
means to prevent their starving to death or becoming the pauper wards of 
some charitable country that might lake care of them. Would the law 
he any different that “ " to this case then Ilian it is when applied 
to the rase of the Vniled States? Would the principle of law vary in that
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case? Could any intelligent man — not to say jurist — say, “ why, 
as they have nothing else, they own these ; hut if they had gold and 
silver and abundant revenue they would not own them ”, That brings 
us face to face with the question whether there is or is not any 
intelligent law, any civilized law, any Christian law, whether there is 
or is not a consideration of humanity and necessity to preserve the 
bounties of nature that does côinc in and is worthy of consideration, 
whether conclusive or not in determining the question, if it were open to 
doubt. There is where the force of this consideration comes in, in my 
humble judgment.

.Now, then, pressed by the difficulty which my friends who have pre
pared this case on the part of Great lirilain felt themselves embarrassed 
by, they have made an effort to break in, in some small degree and to a 
small extent, upon the facts on which we base this right of possession. 
They say that all the seals do not come back to the I'ribilof Islands. The 
great bulk of them do ; but there are some few that travel over to the 
Commander Islands.

Before proceeding to demonstrate, as 1 can out of this evidence, that 
there is not one word of truth in that suggestion, nor one word of evi
dence to support it that does not perish when you expose it to the light— 
before proceeding to that I should like to inquire what difference it would 
make if it was true? Suppose we were to concede that while the bulk ot 
this army comes back with an extraordinary certainty and pertinacity, yet 
a few individuals scatter away and wander across the sea and may bring 
up on the Commander Islands, the only other place besides Japan where 
any other seals have been known to exist. How far does that affect the 
case? How far does it change the application of the rule of law ? I have 
said that our interest did not depend upon the specific ownership of every 
seal, whether each one came back. It depends upon the general interest 
in the great herd and industry that is foundcjLupon it.

Now , ifit were conceded that some few of these seals did wander away, 
Heaven only knows why and what for, and find their way to the Com
mander Islands, is that a distinction which prevents the application of the 
general principles of law? Why the statement of that question carries 
the answer to it. It is a question that does not survive, a distinct state
ment. \\ hy then shall I lake the pains, with the permission of the Tri
bunal, to show that there is no foundation for it? Because we believe 
that it is better for the Government of the United States to be right than 
it is to succeed ; because I shall not consent that the dispute of any asser
tion that has been deliberately made by the United States in this case 
upon any of these questions shall turn out to be one in which the(Govern
ment was wrong. This case has not been only ably prepared by my 
friend who has had that subject in charge.— Gfneral Foster; it has in my 
judgment been conscientiously prepared. There is no assertion that has 
been made in this case, whether important or unimportant, that we do 
not claim completely to have sustained. There is no attempted contra-
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diction of any assertion of fact that we do not claim is completely over
thrown by the evidence; and therefore I propose to look into this evidence, 
from which bits and scraps have been referred to here and there, as len
ding to show some commingling of these seals under the idea that per
haps if that were made out the force of the case, arising from their attach
ment, their appurtenance to this land, woflld be to some small extent 
weakened. And perhaps I may have time for the few moments before the 
adjournment to illustrate on the map one or two things.

There, Sir, are the Pribilof Islands (indicating on map), as you have 
perceived ; and tN*ere are the Commander Islands (indicating), 800 miles 
away. Here is the copte of the Alaskan seals (indicating) going from the 
islands in the fall, down through the Aleutian passes (indicating), across 
here where the blue tine indicates (indicating), until they come opposite 
to San Francisco. I do not know that there is any evidence that they 
are much lower down. I do not think they are. They go down (indi
cating); then return gradually along in the spring, following the blue 
line (inditiating) around until in June or July/they come back again. 
That is 111* migration route, in respect to which I shall read something 
from some (of these naturalists; the regular migration route of these 
animals excepting only that the old bulls, as they are called, do not 
make this (circuit. They remain, 1 believe, up north as far as Sitka. 
The black line indicates the route of these old bulls (indicating on map). 
They arc seldom found, as the evidence is, south of Sitka. Hut there is 
the route of the others (indicating).

From the Çommander Islands, there is what is shown by tbe evi
dence, and I believe there is no dispute about it — the British Commis
sioners admit that; 1 am going to read what they say about it by and bye 
— there is the migration route of the seals from the Commander Islands 
(indicating on map); and they return, I suppose, in the same general 
course"(indicating). There is not much evidence about it. Hut you see 
from the geographical construction, that there is not an opportunity, 
probably; but at any rate, there is their migration route (indicating). 
We will not speculate about it.

Now, what is the suggestion — and it is nothing more than a sug
gestion, as we shall see when we come to analyze this evidence? It is 
that some of these seals get off out of their migratory route, at some time 
or other, and find their way across here (indicating on map), for the 
purpose of getting mixed up with another herd. What for, upon what 
motive, upon what inducement that is applicable to such animals, or to 
any animals, nobody even suggests.

Now, here is shown upon the map, indicated between those red lines 
there (indicating) what is called the North .Pacific drift current. That 
sets over from the Japan coast down here (indicating). It is described 
by some witnesses, whose testimony I shall refer to, as a winner cur
rent, full of food fish, which naturally attracts the seal, both from its tem
perature and especially from its food. And you see when they come



Wm
m

— I»Î7 —

down far enough to strike this current (indicating) — it is not very far 
below the Aleutian Islands that the current passes — when they come 
down there, they go with the current of food, and on around here (indi
cating) until the necessities of nature require them to go away off to the 
north. So that in addition to the regular migratory route, which, as we 
shall see from the naturalists, is one that the animals rarely — never — 
depart from, nor any animals of this class in addition to that they 
strike into the North Pacific drift current, which is the place for their food 
and the place which at that time of the year, the winter, gives them the 
mildness which they come away from here (indicating) to Obtain, on 
account of the cold and the ice that surrounds these islands in the winter.

The President. — Does that drift current run all-the year round, or 
only in certain seasons?

Senator Morgan. — It runs all the year.
Mr Phelps. — I think, Sir, it runs all the year round. I will look 

into that ; but I think it runs all the year round. dtk:
Senator Morgan. — It is like the Gulf Stream in the Atlantic Ocean.
Mr Carter. — It is as constant as the Gulf Stream in the Atlantic.
Mr Phelps. — Yes ; 1 suppose it is.
Now then, the suggestion is that under those circumstances, at some 

time, — and I believe their evidence, so far as you may dignify it with 
the name of evidence tends to show, that it is in the fall when they come 
away from here (indicating) — some of these seals find their away over 
here (indicating), where they would encounter the migration of the Com
mander seals south, ft is not contended that the Commander Island 
migration is any later in the year than the migration from the Prihilof 
Islands. One would suppose it is about the same time. Whether the 
evidence stales I do not remember. Hut under those circumstances, 
after this migration has begun in the fall, the suggestion is that they find 
their way over into this space here (indicating), so that they cun be seen 
to some extent to have been mingled with the seals on the Commander 
Islands.

The President. — Perhaps the commingling would come from the 
other side, from the Commander Islands seals coming into this current.

Mr Phelps. — Yes ; I was about to say that upon any evidence or 
pretence of evidence, it might as well come from the Commander seals as 
from these. That is left altogether in dispute. Now, that is the theory 
suggested.

Senator Morgan. — If you w ill allow me to inquire, does not the evi
dence in this case show that this great ocean current of warm water that 
you speak of divides out to the southwest of the Aleutian group, one 
branch of it going up into the llchring Sen, and keeping that sea open, 
and the other passing around upon the coast of Itritish Columbia and the 
Cnited Slates?

Mr Phelps. — That suggestion, Sir, is true, and the maps show it ; 
but the evidence in this case does nol^how it. Therefore I desire that

;



1948 —

it should not he put down upon this map, because it is not proved by 
the evidence. But it is laid down on the public maps, and I have no 
doubt that the division of the current that you suggest is true.

Senator Morgan. — Are not the public maps evidence?
Mr Phelps. — I do not know but they are.
Lord Hannen. — The whole course of the movements of the ocean 

have been laid down upon charts, and it would be very easy to find one 
which would show the whole course.

Mr Phelps. — There is an atlas that we will bring into court that 
does show it.

Senator Morgan. — If you will allow me to suggest in that connec
tion, 1 think it is stated in this evidence, perhaps without any dissent, 
that the latest arrivals at the Pribilof Islands are the pup seals.

Mr Phelps. — Yes.
Senator Morgan. — Is not that accounted for by the fact that having 

very imperfect or short coats of hair or fur, they naturally take a longer 
route to the south, in order to get to a warmer climate, and therefore 
they cannot arrive at the seal islands at the same time that the old males, 
the hoMuschickie, or the females would : that they have a longer detour 
necessarily because of the demands of their nature?

Mr Phelps. — It is a very natural and probable conjecture. I dm noj 
aware that there is any evidence in the case that establishes it. It would 
seem natural that that should he the case, and 1 do not know that there 
is any other reason given in the evidence w hy this portion of the herd are 
later in arriving. At the same time, I have no right to say that the evi
dence proves that,

And now, having indicated what the suggestion is that is to beencoun- 
tered before at all alluding to any of the evidence or theories that are said 
to support it, I will, with the permission of the Tribunal, defer entering 
upon that evidence at this late moment until next Tuesday .

(The Tribunal then adjourned until Tuesday, June 27, 1K93, at 11.30 
o’clock A, M.| i
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Mr Phelps. — On Friday last, Sir, as the Tribunal will remember, in 
entering upon this assertion in respect to the commingling of these two 
herds of seals, belonging respectively to the Pribilof and Commander 
Islands, I had begun to point out on the map the routes which they fol
lowed; and, in order that what I am about to say may he intelligible, 
perhaps you will permit me, for a moment, to refer again to the map. 
T/iù distance (pointing it out on the map), as the Tribunal will remember, 
is about 800 miles; this is the route of the seals from the Pribilof Islands, 
and there from the Commander Islands; and here intercepts the Current 
or Gulf Stream that sets across in this direction. That was referred to 
before.

_ Now, what is meant by this term “ intermingling ”? If it means 
Sgnly the casual intermingling of these seals in the open sea to some small 

extent, then it is manifestly of no sort of importance to the case. If the 
seals, on leaving the Pribilof Islands, make their circuit and return to 
the Pribilof Islands again, it is, of course, utterly immaterial whether a 
few of I hem do or do not in that interval pass far enough lothe westward, 
or a few of the Commander seals pass far enough to the eastward so that 
they are brought together, because they separate again.

Now, how preposterous it is, I may say in passing, because no motive 
(if the word is applicable to these animals), — no possible inducement 
can exist why they should turn about and go against the drift current 
forsaking their ordinary ihigratory route, go a long distance to Hie west 
or go a long distance to I he east for the mere pleasure [of encountering 
in the water some scattered seals from the other herd, and then have to 
make their way back again, — that is preposterous; hut it is not worth 
while to stop to refute it because it is of no consequence.

If on the other hand it is meant to be asserted that some part or any 
part of the Pribilof Island seals not only go out into the western sea where 
they encountered specimens from the other side, but go to the Comman
der Islands and join themselves to another herd, breed on the Comman
der Islands and forsake the Pribilof — although that is not very njaterial 
to our case — if it appeared that any portion of the Commanders forsake 
the herd which they belong to, and came across and joined themselves 
to the Pribilof Island seals, then it would be a fact the materiality of 
which would of course depend upon its frequency and its extent.

There is one consideration which is perfectly conclusive against that
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lo my minil, before you enter upon any evidence whatever, except the 
evidence afforded jiy the map. If it were true, — if it is true to-day, 
that these seals intermingle to any appreciable extent — the animals from 
the two herds — why then there is every reason to suppose that they have 
always done so.

There is no reason why that should occur now any more than always. 
If it had always occurred these two species would long ago have been 
entirely undistinguishable. The cross-breeding that would have taken 
place if the seals went indifferently to any extent at all to the Islands 
that belonged to other herds would long ago have effaced the difference 
which it is still conceded exists between these seals. They would he no 
longer distinguishable. It would not be true as I shall have occasion to 
show from the evidence of these Furriers — every single one of them on 
both sides of the case — that there is a marked and plain difference bet
ween these skins which enables an expert to distinguish them from each 
other. It could not be any longer true if for centuries — or numberless 
centuries — we do not know how long — interbreeding bad been taking 
place between these seals.

Now let us look for a moment at this question as it stood upon the 
testimony up to the time of the filing of the llristish Counter Case. The 
American Commissioners speak of this, and as 1. shall not read very much 
I may be excused for reading a few words from what they say at page 323 
of the United Stales' Case.

3. The fur-seals of the Pribilof Islands do not mix with those of the Comman
der and Kurile Islands al any time of the year. In summer the two herds remain 
entirely distinct, separated by a water interval*of several hundred miles; and in 
their winter migrations those from the l'rihilof Islands follow I he American coast 
in a southeasterly direction, while those from Ihe Commander and Kurile Islands 
follows Ihe Siberian and Japan coasts in a southwesterly direction, Ihe two herds 
being separated in winter by a water interval of several thousand miles. This 
regularity iu the movements of the different herds is in dbedience to Ihe well known 
law that miijratori/ animals follow definite mutes in inii/ratinn and return year after 
y ear Iu the same /dares to breed. Were it not for this law there would he no such 
thing as stability of species, for interbreeding and existence under diverse physio
graphic conditions would destroy all specific characters.

The pelage of the Pribilof fur-seals differs so markedly from that of the Com
mander Islands fur-seals (hat the two are readily distinguished by experts, and 
have very different values^ Ihe former commanding much higher prices than Ihe 
latter at Ihe regular London sales.

Now Ur Allen's report, in the lirst volume oi the Appendix to the Case 
at page 4011, is to the same effect. It is a very able and interesting arti
cle by llr Allen, lie says :

' The Commander Islands herd is evidently distinct and separate from the Pribi
lof Islands herd. Its home is the Commander group of islands on the western side 
of Behring sea, and its line of migration is westward and southward along the Asia
tic coast.

To suppose that the two herds mingle, and that the same animal may at one 
time be a member of one herd, and at another time of the other, is contrary to 
what is known of the habits of migrating animals in general. Besides while the

I
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two herds are classified by naturalists as belonging to one and the same species, 
namely, the Cnllarhinut ursiuu, they yet present slight physical differences, as in 
the shape of the body and in the character of the hair and fur, as regards both 
color and texture, sufficient not only to enable experts in the fur trade te recognize 
to which herd a given skin belongs, but sufficient te affect its commercial value.
As yet, expert naturalists have been unable to make a direct comparison of the 
two animals, but the differences alleged by furriers, as distinguishing the repre
sentatives of the two herds, point to their being separable as subspecies, in other 
words, as well marked geographic phases, and thus necessarily distinct in habitat 
and migration.

Then we go into considerable evidence which 1 shall not feel justified 
in detaining the Tribunal to read at this moment ; hut we have examined 
six British furriers in London, twelve American scientists aside from the 
gentleman from whom I readjust now, and one witness, Mr Morgan, who 
was a superintendent on the Islands for a long time, and a ship master 
in those regions for a very long time. The evidence will he found on 
pages 92 to 98 of the Appendix to the American Argument in which the 
testimony is collated. These witnesses state the difference between the 
furs — the animals and the skin ; and they state the differences in the 
price, and they all state that anybody acquainted with the trade can rea
dily and easily distinguish them.

Now one further citation, and we shall see ho\y the case stood up to 
I he time of the Counter Case, and that is to see wlgit the British Commis
sioners have said about it. I shall not be understood, I trust, let me 
say once for alias referring to the British Commissioners Iteport as evi
dence in respect to any question of fuel that is in dispute except so far as 
I will gather from it the admission on the other side. I refer to it as I w 
refer to the statements of a parly, and I shall have something to say about 
that by and by. It is enough to say now I refer to litis hook as (lie state
ment of the adverse party, and where it contains any admission that is 
favourable to us, 1 have a right to use it as such. Where it contains any 
other statement, 1 shall have an opportunity to show before I gel through, 
or rather all the way along whenever 1 deal with questions of fact just 
how'far it is reliable as evidence. On this (subject, and when I have read 
what they say, if the case had remained wftye it remained at the begin
ning of this Counter Case, nothing more would need to have been added, 
because the British Commissioners, as you will see, admit the w hole point 
for \ Inch 1 have been contending, to coincide generally w ith Ihe American 
qs with this great body of evidence.

Then say at section 197 page 82 that is Ihe first that deals with that 
subject :

Respecting Ihe migration-range of the fur-seals which resort to the Commander 
Islands, to Robben Island, and in small numbers to several places in the Kurile Is
lands, as more fully noted in subsequent pages, comparatively little has been recor
ded: but the result of inquiries made in various directions, when brought together, < 
are sufficient to enable its general character and the area which it covers to be 
outlined. The deficiency in information fertile Asiatic coasts depends on the fact 
that pelagic sealing, as understood on the coast of America, is There practically
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unknown, while the people inhabiting the coast and its adjacent islands do not, like 
the Indians and Aleuts of the opposite side of the North Pacific, naturally venture 
far to sea for hunting purposes.

Now 1 call particular attention to this :
The facts already ciled in connection with the migration of the seals on the cast 

side of the Pacific, show that these animals enter and leave Behring Sea almost en
tirely by the eastern passes through the Aleutian chain, and that only under excep
tional circumstances, and under stress of weather, are some young seals, while on 
their way south, driven as far to the west as Atka Island. No large bodies of mi
grating seals are known to pass near Attu Island, the westernmost of the Aleutians, 
and no young seals have ever within memory been seen there. These circumstances 
with others which it is not necessary to detail here, are sufficient to demonstrate 
that the main migration-routes of the seals frequenting the Commander Islands do, 
not touch the Aleutian chain, and there is every reason to believe that although the 
seals become more or less commingled in Behring Sea during the summer, the mi
gration-routes of the two sides of the North Pacific are essentially distinct.

I refer now to section 453 of this document on page 80 :

The inquiries and observations now made, however, enable it to be shown that 
the fur-seals of the two sides of the North Pacific belong in the main to practically 
distinct migration-tracts, both of which are elsewhere traced out and described! 
and it is believed that while to a certain extent transfers of individual seals or of 
small groups occur, probably every year, between the Pribilof and Commander 
tribes, that this is exceptional rather than normal. It is not believed that any volun
tary or systematic movement of fur-seals takes place from one ÿroup of breeding 
islands to the other, but it is probable that a continued harassing of the seals upon 
one group might result in a course of years in a corresponding gradual accession to 
the other group.

In what I have further to say on this subject, I hope, Sir, that you 
will hear this language in mind. I will ulsô read 454 :

There is no evidence whatever show that any considerable branch of the seat 
tribe which has its winter home off the coast of British Columbia resorts in summer 
to the Commander Islands, whether voluntarily or led thither in pursuit of food- 
flslics, and inquiries along the Aleutian chain show that no regular migration route 
follows its direction, whether to the north or south of the islands, It is certain 
that the young seals in going southward from the Pribilof Islands only rarely get 
drifted as far to the westward as the 172nd meridian of west longitude, while Attu 
Island, on the 173rd meridian east, is never visited by young seals, and therefore 
lies between the regular autism migration-routes of the seals going from the Pri- 
bylof and Commander Islandsrespectively. '

If any difference between that and the proposition that I have stated 
in regard to these seals, which is staled by the American Commissioners, 
liy IP Allen, and by a considerable number of witnesses that I shall allude 
to hereafter, can be perceived, it is a difference that is not perceptible to 
me. Nevertheless, ami this is not the first instance, nor the last, in 
which different statements on the same subject and on the same point 
will be found in this document, there is something in section 210 that 
seems to bear the other way, — that it is not' easy to reconcile, by any of 
the simple processes of reasoning that are open to me, with that which I 
have been reading.
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In section 210 it is said :

In order lo arrive at as complele a knowledge as possible of Hie actual distribu
tion of the fur-seal in Behring Sea, a circular was prepared, in which it was reques
ted that regular seal logs should be kept on the British cruisers, and, through the 
kindness of the Commander-in-chief on the Pacific Station, communicated to their 
Commanders. The work was taken up with enthusiasm by the various officers, 
and maintained throughout the season. Careful observations of the same kind were 
also made on our own steamer, the “ Danube ", and subsequently, through the 
courtesy of the United Slates ' Commissioners, copies of the track-charts, and ob
servations made of seals by the various llnited States ’ cruisers, were supplied. 
Information on the same subject was also sought in various other ways, such as by 
inquiry from the captains and hands of sealing-vessels met in Victoria and Vancou
ver, and from the inhabitants of various places touched at during the summer.

Then section 212 page 35 : —

The observations at command for 1891 practically cover pretty thoroughly the 
period of about two months during which seals are ordinarily taken hy pelagic hun
ters in Behring Sea, extending from the middle of July to the middle of September, 
and they are much more complete for the eastern than for the western part of the 
Behring Sea.

On consideration of the material to be dealt with, it was decided that it might 
be most advantageously divided into two periods of about a month each, the first 
including all dates from the 15th July to the 15th August, and the second those bet
ween the 15th August and the 15th September. All the lines cruized over in the 
first of these periods were plotted on one set'of maps, and those in the second period 
on another. The parts of these tracks run over during the night, and in which 
seals therefore could not well be observed, were indicated on the maps in a diffe
rent manner from the day tracks, as far as possible ; and with the assistance of the 
logs, the numbers of seals seen in certain intervals were then entered along the va
rious routes in a graphic manner. The places in which pelagic sealers had reported 
seals to be abundant or otherwise, as well as those in which scaling-vessels were 
found at work by the cruisers, and other facts obtained from various source, were 
also indicated on the maps.

Tltc result of all this is, if you w ill now have the kindness to turn to 
page 150 of the British Commissioner’s Report, that three maps are set 
forth hy these gentlemen. The first is immaterial lo my present purpose. . 
It only indicates their own cruise; the second and third maps you will find 
indicated, in red colour, what they call the resorts and migration roules 
of the fur-seals in the North Pacific. You will see from that red colour 
that the resort and habitat (to use a very awkward word) of these animals 
extend clear across from the American to the Russian side, a conside
rable distance to the north and south. It is all represented so that that 
map conveys the idea to anybody that looks at it that these seals are scat
tered all through that body of water in such a manner that, if it was 
true, it would be totally impossible to assume which seal went to which 
Island, or whether it made any difference to any seal which Island it went 
lo. The third map extends from July the 15th to August the 16th. The 
fourth map, which I omitted to refer to, gives the area frequented by 
fur-seals from August the 16th to September the 15th 1891. i

Looking at that map and lookipg at nothing else, it settles the question
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that there is no particular distinction that these seals are everywhere
intermingled generally all through. That is*, of course, what the map
was intended to convey, and what it does convey until it is refuted. You 
will remember^tlie particularity with which it is stated that these maps 
are munded upon the logs of the British cruisers and the American cruisers. 
They are not conjectural; they are not hypothetical, nor suggested ; they 
are put before you as the result of the cruises and the observations re
corded in the logs by the naval Officers of Great Britain and America, 
undertaken with great enthusiasm Jjy the British Officers, you will re
member, and undertaken at all events, whether with enthusiasm or not, 
by the American Officers.

Now, would it be credited till a reference is had to the map that we 
were fortunately able to furnish on this subject, that no one of those 
cruisers ever was in a position to arrive at any such result, or to furnish 
any information whatever on the subject? That these maps with their 
apparently conclusive results as to the locality of these seals, stated to 
be founded upon observations of the very best official character by a, 
gentleman whose qualifications are unquestionable and whose character > 
is above dispute, officially had no foundation whatever except the foun
dation which these gentlemen say in their Report aside from this where 
they say there is nothing known on the subject that is definite. I shall 
ask you attention to Maps N°‘ 1, 2 and 3, in the Portfolio of tlu^American 
Counter Case; and if you will be kind enough to look at those Maps,
N° 1 shows the cruises of the American vessels, six in number, from July 
the 15th to August the 15th. Yyu w ill see how far to file west they went.
You w ill see that they never entered theXalers that are concerned by this 
enquiry. They went to no such plade. They not only made no such 
observations and no such record as would afford a foundation for the 
British Commissioners, but they neve# went where tliçy could have made 
any observation^ or have knywn anything upon the subject.

If you Nyfijmw-ktriïîl y look at Map N* 2 of the same Portfolio, you will 
•find the logs of the British Vessels for the same period of time. These 
are the gentlemen who entered into the matter with great enthusiasm.

1 have no doubt they did, as far as they went into examining this 
subject ;ind you will see that not one of them was much w est of the 17111* 
degrte'oflongitude, between that and 175°, from the Yakutat Pass away up 
to St Lawrence Island, and, of course, they could not have made any such 
observations as to the locality of the seals beyonjj that.

Then, by referring to the third Chart, you will see that the logs and 
cruises of the two Navies or Naval Squadrons, the American and the Bri
tish, cover the second period and combine the two in one map. For the 
first period, they are given in separate maps ; for I he second period, they » 
are given in the same map, and it gives the courses of six United States t 
vessels and four British vessels. You will ’ see that in that Chart tl
run across once and back again, and round and about. It is delinea 
there between the Pribilof and Commander Islands, as the others did n
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and, on this map, are laid down the.seals they saw^without attempting 
to discriminate between hair seals which we shall see frequented that 
region. ‘Yod will see, from the log, there are almost none at all. The 
first Chart shows the ships never were in a place w here they could have 
obtained evidence in support of the other map. The second shows that 
they did once or tw ice run across there, and that, when they did, they did 
not see any seals. So that their evidence was exactly the other way.

Now this is exposed in the Counter Case of the United States ; and 
what have they to say about it?. Nothing whatever. In the British 
Counter Case, it is said in substance (1 will not stop to read it) that the 
information referred to seems not to support/the map, or some words to 
that effect. If the words are found for me, 1 will rend them exactly, but 
they neither claim, which of course, no man could claim who, looks at 
thesemaps, that their map derives auy support from these charts, nor do 
they offer any explanation of how it came to pass that they were so much 
deceived as to construct these elaborate maps upon observations, citing no 
oilier authority for them than the observation of ships that either never were 
there at all, or, when they were there, their observations were directly the 
other way. This is what is said in the British Argument on this subject, 
I will not allude to this without calling attention to what is said on the 
other side. When this was pointed out in the Counter Case, when it was 
shown that the foundation for these maps in the British Commissioners 
Report had utterly perished; that they were sustained up to that time by 
no evidence^ halever we have given us a body of what is called evidence 
taken in 1892 that 1 shall allude to in the proper order; I am speaking 
of this case still as it stood up to the time of the filing of the British Counter 
Case. After stating what is claimed by the United Slates, it states this.

It is then assumed that the only data were those derived from logs of cruizers, 
and those of the British cruizers are reproduced in the form of Charts appended to 
the United Slates’ Counter-Case, together with the tracks of United States' cruizers 
in 1892.

In reply to these contentions, it may he stated the distribution of seals in Behring 
Sea in 1891, as shown on the British Commissioners’ Maps, In) so far as it relates 
to the part of Behring Sea surrounding the Pribilof Islands, depended chiefly upon 
the several cruizers-----------  •

Bid any mortal ever dispute that the seals were numerous about the 
I’ribilof Islands? Did you need to send cruisers to ascertain that fact?

But an inspection of the tracks, as printed by the United States, will show that 
the cruizers in most cases confined their operations to the regions surrounding the 
Pribilof Islands.

Then :
For other parts of the sea, other sources of information had to be employed. 

The British Commissioners refer to those other sources (including their ow n voya
ges) in a general way.

I have read the way in which they referred to them, by saying that no
thing was known on the subject that was at all reliable, that there was 
nothing to change the inference that these migratory animals followed
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their ordinary route ; and one section that I did not read was that, if the 
sealers knew otherwise, they kept it to theipselves because they desired 
to keep secret the place wliere.Jhe best sealing was to be frill nil. The 
general way in which they referred to it was to admit that [there was no 
other authority whatever ; and because there was no other authority they 
desired to set on foot these explorations by the ships of the British 
Government, which the Americans had done for themselves; and, on 

. the strength of those observations, they base these Charts. Is there any 
explanation? Is there any excuse? Not one word. I have read it all.

The details and the names of informants were not specifically given, merely in 
order to curtail the length of their Report.

That is the way, Sir, that this question stood when the Counter 
Case was filed. What is the Counter Case? It is a document by 
which, under the interpretation of this Treaty adopted by Great Bri
tain. and which has been the subject of observation before in the pre
liminary argument that you listened to on the admissibility of evi
dence, the whole body df evidence contained on the part of Great Bri
tain in this case, — I mean on all questions of fact; I do not refer to the 
old Bussian question, — the whole body of evidence on all questions of 
fact, except what is found in the British Commissioners’ Report, was put 
in at a period loo late to he met or replied to by the United States.

So that this case presents the extraordinary spectacle, unknown as it 
seems to me in any Court of Justice before, of a trial upon important 

.issues of fact and very voluminous evidence of every de"s('ription>.inclu- 
ding jhanv new descriptions not known before, put in by one sideNthe 
whole body o[.which the oilier side has no opportunity vo reply to or oven 
to read-until it is too late to put in any evidence in explanation 
chinent, contradiction, or anything else.

Now, in that Report, they return to the charge, and bring (forward a 
considerable body of what they reganilkproof, and what'js prdqjf as far 
as it goes undoubtedly, — what they regardas satisfactory prorif, 
on this question of intermingling. If it had been left where it was Ipft bjj 
the parties and the two sets of Commissioners in the lirst place, it would 
not havï 1been open to any contradiction, exêcpt so far as those Maps of 
the British Commissioners introduce a contradiction, which 1 have show n 
is‘completely refuted. In the very extraordinary (lopument called the 
Supplementary Report of the British Commissioners which has been re
ceived here properly enough as an Argument; it is nothing else, — the 
Report was nothing but an Argument, and this is nothing hut a Supple 
mentary Argument,—-we are told, at page 23, that,

“In our previous Report it seems to be necessary, "

• —these Gentlemen begin to perceive that,it is desirable at any rate, if not
necessary, to meet this extraordinary state of facts [about these maps by 
something.

1
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Mr Justice Harlan. — Do you understand that report to have been 
presented to us as part of the argument of the British Counsel?

Mr Phelps. — Really, Sir, I do not. 1 believe there have been one or 
two feeble references to it, and by feeble, I mean of course, brief, because 
1 do not mean that apy thing which comes from my learned friends could 
be feeble ; — General Foster reminds me that what 1 am about to read was 
read by Sir Richard Webster. j ç

Mr Justice Harlan. — But I undersgïod the part read was objected to 

at the lime.
Mr Phelps. — It is not evidence. It is only a statement — it is an 

apology.
Mr Justice Hariân. — l only asked for the purpose of know ing whe

ther we are to look into that report.
Mr Phelps. — Not by any means with our consent, Sir. Our position 

has been stated, and we do not withdraw from it. l ohlyrefer to aword 
or two of apology on this point, which I was about to read, which is the 
only reference, perhaps, I shall make to it, and it has been already read 
by Sir Richard Webster.

Mr Justice Harlan. — 1 repeat the enquiry that we may kntixr Whether 
we are to look in to if. I do not understand that CounssS for Ute British 
Government have offered that report as a part of their argument, though 
entitled to do so.

Mr Phelps. — Perhaps, as this has been read before, 1 may pass it by. 
It is of no censequence. *

Sir Richard Webster. — 1 should like» the Tribunal to understand 
that we most certainly have offered that report as part of.our argument. 
There are matters in it which were not referred to — matters of subse
quent depositions, which turned out to be conrmon knowledge, but wç 
have not withdrawn. It was originally offered and tendered as part of 
our argument, and we do not withdraw that now. My learned friends 
themselves suggested they might refer to other parts, and any part they 
wish to refer to is open to them, but we have tendered it as part of our 
argument.

Mr Justice Harlan. — I have not so understood.
The Président. — It is understood that the United States do not take 

that supplementary Report as evidence. .
Mr Phelps. —Of course.
1 shall add one new contribution from that document. *

titour previous Report, as the existence of a certain Jmount of intermingling 
■has never been questionne»! — '

These ai» the gentlemen who write the paragraphs that 1 have read 
this morning.

as the existence of a certain amount of intermingling has never beèn questioned.
<

Sir Richard Webster. — It is “ had ” in the original. ,

<



r Mr Phelps. —‘My copy is probably a misprint then. It says “lias” ; but 
I will read it “ bad ’’

“ had'never been questioned

That is to say, bad never been questioned w hen they wroteiheir Report. 
That is no doubt what they mean, whether the word is “,1ms ” or “ had. ”

Sir Richard Webster. — The word is “ bad ",
Mr Phelps. — , ,

It was not considered necessary to note in detail tlie evidence and observations 
upon which the general statements were based.

Well, wlmt was the general statement — that there was an intermin
gling or not ? What are the observations and statements that it referred 
to, except the proceedings of Iheso cruisers and a very small suggestion 
tlial they bad enquired generally of sealers followed by the paragraph I 
alluded to just now , pointing out that sealers were very reticent in spea
king on the subject.

Now in 1891, when • hey were on the Commander lslaritis, they took 
the testimony of a native long employed, named Snigcrolf, and John 
Malowanski acted as interpreter Mr Thomas Morgan being present. This 
is copied from the United Slates Appendix, vol. 2, page 198 : —

* Snigerolf testified that he had lived on the Pribilof Islands for many years and 
knew the distinctive characteristics of both herds. Commander and Pribilof and 
their babils, and that he removed from thence to Retiring Island. He pointed out 
that the two herds have several different characteristics and stated that in his belief 
they do not intermingle.

That is one statement which these gentlemen liavwvm the Islands; 
and then Mr Morgan on page 201 of the same book testifioWhat—

Said Commissioners asked said Snigerolf (he further question, whether ho belie
ved ll/al the Pribilof herd and the Komandorski herd ever mingled, and lie replied 
that lie did not.

Now , my learned friends, or whoever had charge of the preparation of 
the Counter Case, perceiving that to get along with the proposition that 
these seals were such wild animals that they might he slain at pleasure on 
the high seas and lliat the United States had no right, it was necessary to 
infringe in some way upon the great leading facts which attach the ani
mals to the Islands, they select this, and for the first lime they go into a 
considerable amount of testimony from tw o sources ; one is from some 
London furriers, w holesale and retail, principally retail I should think, of 
whom they have examined a considerable number, the other is from a 
body of sealers, men engaged in the business of sealing. The one refers 
to the difference between the skins which we had originally proved ‘and 
which was not at all contradicted by the British Commissionecs’ Report 
— all the evidence that we had or they had on the subject then was they 
were completely distinguishable; the other is the men who claimed to 
have seen seals all over the sea from west to east and at all times inter
mingling — evidence, of course, to which we bad not a chance of reply.



— 1939 —

What do we get from the furriers? In the first place,-of the six leading 
London Furriers through whose hands pass all those skins they have exa
mined but three. Of course, they were all accessible to them in London, 
and not indisposed to tell the truth; certainly not, because they are men 
of unimpeachable character, and not indisposed to give to their own 
Government the benefit of their testimony. They have examined but 
three, and what.those three said I will allude to in a moment; but to the 
six London Furriers whom they have examined as witnesses they put no 
question on this subject. They do not ask-them to'state, as they asked 
the others, that these skins are not distinguishable.

Then the three are examined whom the United States have examined, 
and I read from page 250 of the second British Appendix to the Counter 
Case, Mr Henry Poland says :

1 am a member of the firm of P. It. Poland and Son, of No 110, Queen Victoria 
Street aforesaid which has been established since 1753 and 1 have been engaged 
in the fur trade for over twenty two years.

Sir Charles Russell. — He was one called by you in the first instance.
Mr Phelps. — Yes, this is one of the three witnesses called by us, I 

have remarked.
A have besides taken a deep interest in natural history, and have made a special 

study of fur-seal, and othc^fur-hearing animals, and have also published a book on 
fur-bearing animals’ treating on these subjects.

I consider that to a skilled expert the difference between Copper Island and 
Alaska fur-seal skins can readily bo distinguished, hut that in the subsequent pro
cesses of dressing, dyeing, etc., sucli distinctions disappear to a great extent.

Then he states what the great distinguishing differences are. '
The Coppers are more of a yellowish brown.

And so forth. Then paragraphs :
Further, I admit that amongst the Copper Island catch there is a certain percen

tage of tkins which are for the most part undistinguishable from the Alaska 
or Pribilot Islands) catch, although that percentage would he difficult to ascertain. 

At a I guess should say it was not more than 30 per cent, but of course the fur 
of some of these would be less dense!

I have also noticed in the Alaska catch that they are in some particular years 
jkins which are undistingiiisbable from Copper Island skins, and this fact is borne 
out by the opinion of the late Mr Charles Collins.

And so forth. Then :
The next difference between Copper and Alaska skins is the quality. By this 1 

mean density of fur. Density, of course-, signifies a greater number of atoms of fur 
on the animal. This is undoubtedly the chief commercial difference between the 
Copper and Alaska types. Alaska skins are denser in fur, or better in quality, and 
the valtfe is consequently greater.

Then Mr Stamp on page 2t5, another oftlie witnesses we examined was 
re-examined by them, and he says, after stating who he is, and how long 
he has been in the business :

As regards the difference between Alaskas and Coppers in my opinion they are 
the following :

2th ,
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(I) tie fur of (lie Alaskas is, on the average, closer and denser than the fur of 
the Congers.

(II) There is a difference of colour between the fur, but Ibis is only very slight, 
and varies in different years sometimes the Coppers being lighter, sometimes the 
Alaskas.

(III) The skin of the Alaskas, on the whole run larger than the skins of the Cop
pers, probably through being better handled and selected.

(IV) There is a larger quantity of undergrowth of the hair in Coppers which is 
probablv^due to the fact that the skins are rather more or less out of season, when 
they are beginning to approach the stagey condition.

(V) The above differences are the only differences which 1 can recall. They are 
the diflerences which affect the question of price, particularly the last mentioned 
feature as to the presence of the undergrowth of hair. This hair is troublesome to 
remove, and some particles of hair always remain, and causes the fur to feel harder.

In my opinion there is no absolute line of demarcation between the Copper
Island skins and Alaskas, and in inspecting the consignments made each year from
the Pribilof Islands, through Lampson and Co, 1 have found a certain percentage 
of skins which were fac-similes of Copper Island skins, and in the same way, 
in inspecting consignments of Copper Island skins, I have seen skins which had 1
seen tljem elsewhere, I should have classed them as Alaskas, and also a certain
number of the intermediate degrees of similarity. The qualities of the skins vary 
greatly in different years, some years the Coppers approach in quality very closely 
to the Alaskas.

You see how that runs through all this testimony in a moment I pause 
here to tall attention to this, that in all this multitude of evidence, among 
all these sealers and sealing captains and scientists and Commissioners no 
witness testifies that a Commander Island seal has ever been found on 
the Pribilof Islands or killed there ; no witness testifies that any Pribilof
seal was ever found on the Commander Islands or killed there — not one.

No fur dealer says'that he ever found an Alaskan skin in a-Coppér 
Island catch or that he ever saw a Copper Island skin in an Alaskan.

Lord Hannen. — Then what is the meaning, of this phrase “ fac
simile ”? -,

Mr Phelps. — That is for the Tribunal to consider.
Lord Hannen. — 1 should imagine il to be that they found seals which 

they could not distinguish one frorp another.
Mr Phelps.—A very small number stale that. I shall go through all 

this evidence in a moment. I have not done with it. I shall see what 
they mean, most of Ihem. Let me as well here as anywhere else call 
attention to the difference in the prices in the London market. Perhaps 
that should precede the examination of* these furriers. The average 
prices of Alaskans and Copper skins are given from 1870 to 1891 in the 
table annexed to our Case. I l|ive not I he reference for it, but it shall be 
found. From 1870 to 1879 the average price of Alaskans was i9j*/2 t/2'1., 
The price of Copper iB'AI t/2'1 ; from 1880 to 1889, the price of Alaskans was 
68/*8a; the price of coppers 48*/t0*1. In 1890 the price of Alaskans was 
140', and the price of Coppers 72M0'1; and from 1870 lo 1891, averaging 
the whole period the price was 6ÎWI0 t/2'1 for Alaskans and iiP/O'1 for 
Coppers.

General Foster. — And the reference is to Mr Fraser’s affidavit of the

/
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firm of Lampson and Co on page 561 of vol. 2 of the United States 
Appendix. ,

Mr Phelps. —It is in the light of those precis we are to answer the very 
pertinent question put by his Lordship as lo what these men mean by the 
various phrases that they use. Does any man swear that lie ever bought 
an Alaska skin at a Copper skin price, or that over bought a Copper skin 
and paid the Alaskan price ? Does he ever say that he ever sold one of 
tliqse skins for another or bought it for one and sold it for another? Does 
he say, in all his life lie ever heard in the City of London of a firm being 
told by anybody, “ You have sold me a Copper skin as an Alaskan ”?

Lord Hannen. — If their value depended on. the curing or dressing, 
and so on that would be accounted for. .

Mr Phelps. — It does not depend on the dressing. These are the raw 
ÿkins.

Lord Hannen.— The price in the market would depend on the dres
sing generally, and if a Commander or one exactly like it is found amongst 
the Alaskans, there is nothing to show that it does not sell for the same 
price on being treated in the same way.

Mr Phelps. — 1 respectfully insist that it does. When these experts 
are brought and when not one of them contradicts the American evidence 
as to the price of raw skins. '

Sir Charles Russell. — Hut they are dressed in the sense of being 
flayed cured before they come to the market, not dressed for sale ulti
mately, of course.

Mr Phelps. —They are taken 6IT the animal and salted and taken to 
London, if Iliât is wlmt you mean by dressing, but these are the prices of 
Hie raw skins.

The President. —Wefore the rough -hair is pulled off.
Mr Phelps. — Certainly.
Sir Charles Russell. —A es.
Mr Phelps. — And they all swear that it is this quality that makes 

the difference in the price, which, of course, goes without saying. Now I 
repeat, in respect of those raw skins, untouched except by salting, w hich 
is necessary to get them to London without spoiling them, is there a w il
lness to be found among these patriot fur dealers who will tell you that 
he ever bought or sold or heard ol an " ' ’ g or selling, or heard of
any dispute arising as to the selling of one of these skins that is worth 
half as much again or more than the other — just about as much as half 
as much again? Not at all. See the language they use. This gentle
man states he has found seals that he would say were fac-similes. When 
you get out of the English language, you gelintq a region of obscurity to 
those to w hom the English is nature. I have no doubt that .the Romans 
understood that term as correctly ns we understand any ; but it is the re
fuge of the obscurity of ideas or else an intentional uncertainty of expres
sion on the part of the man who has lo go outside his own language I 
have no doubt this fur dealer is a classical sholnr, hut he had better con-
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line himself, when swearing 16 facts before the English tribunals to the 
language that is uative to him..

Lord Hannen.—Bui then another one does use the English phrase 
and says it is (indistinguishable. *

Sir Charles Russell. — Yes, will you read Mr Apfel at page 246 ?
Mr Phelps.— 1 shall read that. Bo not he concerned : 1 shall not 

leave any of this testimony unreferred to. I have only got so far as the 
second witness of the three whom they re-examined whom the United 
States have examined, and I can no more answer Ilian anybody else as 
to what he means to say. Then there is NY. Bévington whom we have 
examined. His testimony w ill he found in our Case on page 249: of I he 
British Counter-Case. He says : —

1 am the same person as the H. S. Bevington who made a declaration at the re
quest of the United States Representative on the 26th day of April 1892, and appea
ring dt page 551 of the United States’Case Appendix, vol. II.

In my opinion at least 25 per cent of the skins found amongst Copper Island 
skins are undistinguishablc from Alaskas, and in the same way at least 25 per cent 
ot the skins found amongst Alaskas are undistinguishablc from Coppers. In both 
consignments I have noticed also a considerable quantity of skins which in a less 
marked manner resembled the other class but I consider the bulk can be distin
guished.

That is all on that point.
Now Mr Bevington’s previous evidence on the subject will he found at 

page 92 of the appendix — I mean the extract that I read from it. The 
whole deposition is to he found at page 551 of the 2nd volume of the Uni
ted States Appendix. I read, for convenience, from this extract on page 92 
of the collated testimony. This is what he says.

That the differences between the three several sorts of skins last mentioned are 
so marked as to enable any person skilled in the business, or accustomed to handle 
the same to readily distinguish the skins of one catch from those of another, espe
cially in hulk, and it is the fact that when they reach the market the skins of each 
class corne separately and are not found mingled with those belonging to the other 
classes. The skins of the Copper Island Catch are distinguished from the skins of 
the Alaska and Northwest Catch which two last mentioned classes of skins appear 
to he nearly allied to each other and are of the same general character by reason of 
the fact that in their raw state the Copper skins are lighter in colour than either of 
the olher two, and in the dyed state there is a marked difference in the appearence 
of the fur of the Copper and the other two classes of skins. This difference is. dif
ficult to describe to a person unaccustomed to handle skins but it is nevertheless 
clear and distinct to an expert and may be generally described by shying that the 
Copper skins are of a close, short and shiny fur particularly down by the flank to a 
greater extent than the Alaska North west skin. /

Now, if you will read the two depositions of this gentleman together 
you will have the opportunity of ascertaining ‘ (if it is important), 
what it is that he means to say.

Mr Justice Harlan. — ho not substantially all of the British Furriers 
say, that without reference to any particular conditioned' these skins^ 
that one acquainted with the business can distinguish between Copper and 
Alaskan skins?

41



Mr Phelps. — Tliey say that substantially. As to Mr Bevington who 
swears there were 30 percent undistinguishable in one affidavit, that any 
expert can readily determine, and swears on the other that skins of the one 
are not found in the other, 1 leave him.

Mr Justice Harlan ■ — Say ing that in n lot of Alaskan skins in the 
particular condition, that some of them are undistinguishable from Cop
per skins, that is very far from saying that those skins, and any of them, 
come from Copper Island. 1

Mr Phelps. — That is what I just remarked — that not a witness ever 
swears that Copper skins were ever found among Alaskan or that Alaskan 
skins were ever found among Copper, or that one was ever bought or sold 
for the other or that anybody ever charged such a tiling.

Lord Hannen. — It would show that the characteristics of the two 
herds are not always defined.

Mr Phelps. — They are very distinctly defined by all these witnesses,
Lord Hannen. — I mean if they are not distinguishable.
Mr Phelps. — If they are not distinguishable 

we are discussing.
Lord Hannen. — I only dealt with it on the assumption of the state

ment that they cannot distinguish a certain number of Alaskan skins 
from Copper Island skins. s

Mr Phelps. — We shall sec when we get through (if you will have 
patience to let me go through with this), how many of the witnesses say it.

Senator Morgan. — Probably the weight of the testimony has more 
to do with that question than the statement of any particular.witness.

Mr Phelps. — 1 shall bring out what the weight of this testimony 
is, in due time ; but I must take one witness at a time.

Lord Hannen. — So far as I am concerned it really only arose from 
your statement, as I understood you, that there was no evidence. 1 me
rely intended lo call attention to that.

Mr Phelps. — Your Lordship misunderstood me.
Lord Hannen. — 1 beg your pardon.
Mr Phelps. — What 1 say is this — 1 will state it again and I think 

1 can state it so that 1 shall not he misunderstood : No witness testi
fies that a Commander Island seal was ever seen or killed in the Prihilof 
Islands : no witness testifies that a Prihilof seal was ever seen or kil
led in the Commander Islands : no witness testifies that he ever saw a 
Commander skin in a Prihilof consignment; no witness testifies that lie 
ever saw a Prihilof skin in the Commander consignment. No witness. 
I repeat — I have said that before — testifies that he ever bought or sold 
one for the other : that lie ever knew that anybody did, or that he ever 
heard of any dispute or question arising between persons who deal with 
these skins by one charging (lie other that he had sold him a Cop
per for an Alaska or paid him the price of an Alaska,ffor a Cop
per. Now we shall see what they do say, and we see the first wit
ness they called (which is* one we called), swears that he could

that isjhe very point
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readily distinguish. Mr Bevington swears belli ways. He swears that 
30 per cent are undistinguishable and be swears in bis former'affidavit 
that any expert can readily distinguish them. Then Mr Stamp whose 
testimony I have read uses this word facsimile. ” "Now four witnesses 
more — Mr Weber, Mr Boulter, Mr Sydney Poland, and Mr J. It. Shaw 
make this statement : “ When dressed and dyed you cannot distin
guish them. ” That is extremely probable. There is no occasion to have 
any dispute in this case about that. That is what four of them say. 
Then nine of these witnesses, including Appel (whose testimony my friend 
asked me to read and therefore I will read it), Mr Ince, and 9 others — 10 
of them testify to this : that they have seen skins in these various consign
ments which if they had seen them elsewhere they would have classed as 
belonging to the olltjpr herd — that is what they say. They not only 
do not Stty that they never found a skin that they meant to swear to or 
that was bought orsold, neither do they say they could distinguish them.

. Ten of them (and 1 will read Appel as my friend asks me 1 aip required 
to), testify ; (if I have not included hintjn the wrong class, and I think 1 
have not).

He.says at page 2i0 of the same book, in the t^h paragraph.

In inspecting Copper consignments. ,

Sir Charles Russell. — Would you begin with paragraph 3.
Mr Phelps. — If you desire it. II is outside the point.
Sir Charles Russell. — That is the point I wished you to read.
Mr Phelps. — He says Ibis :

There are three chief classes of skins dealt with in the London market : (I) the 
Alaskas which come from the Pribilof Islands; (2) the Coppers, which come from 
the Commander Islands; and (3) what is known as the North West Caleb. As 
regards the difference between Alaskas and Coppers, in my judgment the only 
differences are that the Alaska fur is closer and denser than the Copper fur, and the 
skins are better handled on the Pribilof Islands than on the Commander Islands. 
There are no other differences that 1 am aware of, and these are the differences 
which make the commercial difference -iivjtfice.

It does not require the testimony of a great many, witnesses to find 
' out Hint when there is a standard difference of a half in the priée of an 

article, the difference must be in the quality. That is a pretty safe 
assumption. Then he says.

The question of price is also greatly influenced by the following circumstance, 
namely, that the name of the Alaskas is so much better known Ilian the name of 
the Coppers, not only to the ptiblic but to the trade. *

\\ by? The Coppers have been in the market as long as the Alaskas 
have. They are better known to the public because they are known lo 
be better skins.

Then he says :

The result of this is that foreign houses, who cannot send a personal represen
tative lo iittelStlhe sales, instruct agents, and as they cannot personally inspect I Ihj t
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skins they give orders to (heir agents to purchase Alaska» in preference to Coppers, 
linglish houses on the spot buy more usuallyxCoppers, because they know by 
selecting certain lots they get just as good value >nd at a cheaper rate, owing to 
the absence of foreign competition for them. \

In inspecting the Copper consignments made each year to Lampson and Co, I have, 
found in some years ai much as 33 per cent of the skinslwhich were quite as good 
in quality, and were quite undistinguishable from Alaaca seal skins, and which, 
had I seen them elsewhere, I should have classed as Alalkas, and in the same way, 
in inspecting Alaska consignments, I found,an equal parentage of skins which in 
the same way resembled Coppers.

Most of these men who testify to the same form of words — what they 
should have thought if they had seen them elsewhere — thus, I nee, for 
example, at page 235, says :

In inspecting parcels of skins from Pribilof Islands sold from time to time by 
Lampson and Co, I have noticed amongst them skins of seals which 1 should have 
thought, had they not been there, were from the Commander Island skins, and, in 
the same way, in inspecting skins of Conimander Island seals, 1 have noticed 
amongst them skins just like Alaska», and, of course, in each class I have noted 
skins of the other class, but of a less marked degree of similarity.

Now 10 of these witnesses state iLin that way. 1 need not read it 
over again. Then, as I said, four of them slate that they are undistin* 
guishahlc when dressed ana dyotf, which you will remember is just 
what Mr Henry Poland, examined on both sides, says, and which may 
have possibly been the salve to the conscience of men like Mr Beving- 
ton, who staled it both ways. Now of those who swear that the skins are 
undistinguishable — not that they are undistinguishable when dyed and 
dressed, not that they would not have known, if they had seen them 
elsewhere, that they were not Alaskas, — of these furHers who swear 
that they are uhdistinguishable thefre are only five, including Mr Beving- 
ton who swears both ways. All this in the Counter Case, so that we can 
offer no reply to it at all. We take it as the Tribunal takes it — evi
dence that ought to he utterly rejected on that account-alone, hut which 
will be regarded, of course, .always with the proper-qualification. Out of 
this mass of witnesses who are paraded to overcome the mass of tesli- 

. mony on the other side — from the very men who sell all these skins —" 
the very largest furriers in the world, both‘in England and America — 
you get five who SjiUe that they are undistinguishable ; you get fouNmore 
w ho say they are undistinguishable when they are dressed and dyed ; you 
get 10 who say, if they had seen them elsewhere thfcy might have put them 
in the wrong catch ; and you get one, who swears, as contrary to what he 
did before positively, that they are perfectly distinguishable. Then as I 
remarked, you have got seven witnesses whom they examined, who are fur 
dealers.. They did not examine them on this point, and it is very fair to 
infer that they did not examine them because they found that no valuable 
evidence on their side could be extracted.

Now this question, as has just been remarked by Sen'll tor Morgan, 
X like all other questions of fact, has to be decided- on the weight — the 

balance — of the evidence.
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Sir Charles Russell — There are two French furriers whom we also
examined — I do not know whether you intended to omit them. I do
not ask you to trouble about them.

Mr Phelps. —They have been read — the two French witnesses, — 
and they are included in the classes I have made of those witnesses.

Sir Charles Russell. — 1 do not ask you to read them. I merely 
mention it.

Mr Phelps. — 1 will not slop to read them for the reason that they 
have been read.

Now let me refer for a moment, (and 1 am nearly through with this 
reading!, to some of these men whom they did not undertake to cross- 
examine. Here is Mr Fuiil Teichmann whose account, froinjhis familia
rity with this business, shows that there are very few who know as much 
as he. His whole testimony is to be found dn,d«!ge 580 of the second 
Appendix to the American Case, but 1 am reading from page 97 ofHhe? 
collated testimony. He is a member of the linn of Lnmpson and Co^f , ■*

Sir Charles Russell. — Who are agents for the lessees.
Mr Phelps. — They are the men who receive and sell all these skins, 

and have, always, since they began. There are several partners, and 
several of them testify, Mr Teichmann says :

The skins of the Alaska and Copper catches are readily distinguished from each 
other, and command different prices in market, and I should have no difficulty, 
and would undertake, from my knowledge of the various skins, to separate tapper 
skins from Alaska skins, should they aver be found mingled together, as, however, ■ 
they are not. The Alaska and Copper skins are distinguishable from each other 
partly by means of the different color. The Copper Island skins generally have a 
darker top hair, and are more yellow on the cheeks than the Alaska skins. 
Perhaps a surer means of distinguishing the two is the dilference in shape. The 
Copper Island skins are much narrower at the head than the Alaska skins, and this 
difference is very marked. In our warehouses we have a different set of frames 
for the sizing out of the Copper skins from those we use for the Alaska skins ano
ther difference quite as important as the shape is that the fiir upon Copper Island 
skins isN-Ousiderably shorter on the flanks and towards the tail than is the fur of 
the Alaska skins. All of these differences are so marked, as I have before stated, 
as to enable any expert, or one familiar with the handling of skins, to readily dis
tinguish Copper from Alaska skins, or vice venu, but it is true in the case of very 
young animals the differences are much less marked than in the case of the adult 
animal. We receive practically no skins of very young animals from Alaska, hut 
we do receive at times a certain number of the skins of the young animals from 
Copper. All the skins of both the Copper and Alaska catches are the skins of the 
male' animals.

The skins of the North-west catch are in turn readily distinguishable ”.1
Then Mr Fraser of the same firm testifies. Page 558 of the 2nd United 

States’ Appendix is where hie deposition is; but I am rending now from 
page 93 of the collated evidence :

Deponent further says that the distinction between the skins of the several cat
ches is so marked that in this judgment he would, for instance, have had no diffi
culty, had there been included among 100,000 skins in the Alaska catch 1,000 skins 
of the Copper catch in distinguishing the 1,000 copper skins and separating them



from the 99,000 Alaska skins, or that any other person with equal or less exper
ience in the handling of skins wouM be equally able to distinguish them.

And while these witnesses, who speak of the differences between these 
seals, do not any of them give all the differences which arc given by 
Mr Teichmann, yet more orjpss of the witnesses testify to every item 
of difference that he testifies to. Every single one is supported by the 
testimony of the divers yutnesses as to the differences. Some state one 
difference, and some another. Mr Teichmann stales them all, and he is 
corroborated as to everyone of them by more or less of Ihe other wit
nesses. Of course, I need not say that no member of this firm was called 
by the other side on this subject.

Then Mr Liebes who is an American from San Francisco says, at 
page 93 of the Collated Testimony : —

In Ihe pursuit of my business 1 have had an opportunity to buy and examine 
fur seals taken from the Commandqf Islands, and can readily distinguish them 
from Ihe North-west coast catch, and those taken from the Pribilof Islands. They 
arc evidently a distinct and separate herd, as the foundation of the fur is much 
coarser, and at the same time does not cover the belly ns thickly as on the Alaska 
seal, and is of very much less value. The proof of this is that the Commander 
Island skins bring 30 per cent less in the market than the Alaska skins.

»
Then Mr Martin testilies. His firm dresses three-fourths of all the 

skins that come into the London Market. He was not called upon by 
lltese gentlemen although he testified In the case for us. He says :

The differences between these several classes of skins are so marked as to enable 
any person skilled in the business to readily distinguish one from the other.

The differences between the Copper Island «itch and the Alaska catch are marked 
and enable anyone experienced in handling #kins to distinguish the one from the 
other. The Copper Island skins show that the animal is narrower in the neck and 
at the tail than Ihe Alaskpseal: and the fur is shorter, particularly under the Flip
pers, and the hair has a yellower tinge Ilian have the hairs of the Alaska seals, so 
that before the skins are dressed the two may be readily distinguished from each 
other, and while deponent has made no such attempt he believes that it would be rea
sonable to say that if 1,000 Copper Island skins were mingled among 99,000 Alaska 
skins it would be possible for anyone skilled' in Ihe business to extract 950 of the 
1,000 Copper Island skins, and to separate them from the 99,050 of Ihe Alaska catch, 
and vice versa.

Then bespeaks about there being males ami females and so on.^ There 

are a good many more that I must not stop to read. There are some 21 
witnesses — experts — who swear to the same purport. Now it will be 
borne in mind t(iat there is I his evidence, and that of these'wanderers of the 
sea w ho have seen these seals in a great many places which they do not very 
well describe—itis ' evidence that they have overcome, not mere! y 
Ihe evidence of those specific points on the other side, hut the insurmount
able evidence there is from the babils of these animals — Ihe scientific 
statements_of the laws by which they ari^governed — the geopraphy — 
which shows that it is almost impossible, and the fact that no such claim 
appears ever to have been set up throughout up to the lime of this Counter
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Case, except vaguely in the British Case, and that nobody ever made a 
discovery of the actual seal and the actual skin on the island, or in the 
consignments.

Now they have brought together a considerable number of witnesses 
— all sealers swearing in defence of their craft, and you know how strong 
the animus is. You have found out by this time it has reached a much 
higher class of men than these poor seal hunters of various nationalities, 
of whom it is only due to the aboriginals to say, (if you were to judge 
from the weight of the testimony), that they are quite as honest as,the 
races that have succeeded them. Now these witnesses divide principally 
into two classes.- They are those who give localities and times where 
they claim to have seen seals. Those witnesses, almost without exception, 
show' that they saw the seals just where they should have seen them — 
where they naturally would be in their migration route. Their evidence 
does not at all, therefore, tend to establish the fact of intermingling.

Then there is another class who give ifo localities and no dates, swea
ring from general memory, and they have seen seals every where. Well, 
it is impossible to contradict them of course except by the general incre
dibility of their statements. It is to be remembered again before pro
ceeding to examine this a little more closely, that the hair seal is to be 
found all through the sea in considerable numbers. It is impossible to 
distinguish them in the water at any distance — of course easily enough to 
be distinguished when captured or perhaps when you are close by; so that 
when a man says he saw seals here or there or anywhere, why, if is tes
timony is true, if his recollection is good for anything as to how often lie 
saw them, exactly where he saw them, and when he saw them — (and 
there is nothing more loose than a man's recollection on such a subject as 
this) — it is true he must have seen these hair-seals. But let any man 
imagine the question addressed to himself: You have made a voyage 
across several thousands of utiles of sea : You remember generally that 
you have seen seals : You have seen them here: You have seen them there: 
You have made no record, and you did not attempt to chargg.,your mind": 
The question in no respect interested you because you sec not one ol these 
witnesses ever found seals Jo that he got out his boat and ever went 
after them — they never found seals in any such number as that — but 
they say : “ We have seen seals : We have seen them all the way over : 
We have seen them every day : We have seen them always when it was 
fine : We have seen them frequently " — all those expressions. Could 
any man imagine how his mind would encounter a question put to him 
about seeing such animals under such circumstances? His memory is 
most vague, indefinite and loose, and if lie was a conscientious man he 
would decline to express any definite opinion as to how many he had seen, 
exactly when or exactly where. ,

Senator Morgan. — Will you allow me a moment to ask : are there 
witnesses >vho speak of seeing hair seals in Behring Sea and in the Paci
fic Ocean south of the Aleutian range?
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Mr Phelps. — I do not know whether there is anybody who testifies 
that he saw hair seals, because I do not think anybody could distinguish 
unless he should kill one, or go more close to him than he would lie likely 
to get with a boat — I do not know. The evidence I alluded to is evi
dence that the hair seals frequent that sea. As 1 have not the minute of 
that, perhaps my friend will give it tome, and I will refer to it a little 
later.

Senator Morgan. — The Naturalists speak of it in their disquisitions, 
but I am not aware that any witness states the fact^,

Sir Charles Russell, —: I do not recollect any, but I do not affirm there 
is none. We do not recollect that there is any evidence.

Mr Phelps. — I will have the testimony referred to. 1 will ask you, 
Sir, to refer to the United Slates’ Case, First Appendix, page 382; the 
same book page 384 ; and to Dr Allen’s Monograph on North American 
Pinnipeds, page 408, .which is cited there ; and this is an extract from his 
statement — I thought I had not the' evidence. He says :

Ttie species [of the seal] having the widest distribulkm is the common Phucavi- 
tulina, which occurs not only in both the North Atlantic and North Pacific Oceans, 
as far southward as the limits just given, but reaches Greenland, Kinmark, and 
the northern coast of Europe generally, and is also found in Behring's Straits.

And again he says ;—

It thus appears that of the six species found on the Northern shores of Europe 
Greenland, and the Atlantic coast of North America, two only are confined to the 
North Atlantic, the other four being common also to the North Pacific. The Histrio- 
phuca fasciola, on the other hand, is limited to the North Pacific.

Then on page 387 Dr Allen says: •

On the Pacific coast it [the harbor seal] occurs from Southern California north
ward to Behring's Strait, where it seems to he an abundant species.

»
1 believe that the harbor seal is different from the other.
Lord Hannen. — That is the one you first spoke of, the Phoca vitu- 

lina.
Mr Phelps. — Yes, they are all hair seals.
Now recurring to this evidence of the sealers, there arc a great many 

of them whose evidence does not militate against IMhcontention of the 
United Slates. There will be found about tt of these witnesses. Captain 
Douglas at page 23 ol the second volume of the Appendix to the liritish 
Counter Case says :

1 have gone into BehringSSen through the liind pass, and seen seals there both 
inside and outside the pass. I believe these seals go to the Aleutian Islands.

£**: ' -1

Sir Charles Russel.— It should be.—

go to the Hussion Islands. •

Mr Phelps. — It is printed here, in this extract that I have, Aleutian 
Isalnds. I am reading from a copy. It may be an error.
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1 believe these seals go to the Russian Islands, and hadjevidence of this last 
year, for we saw seals away to the westward of the 17î mi pass.

[The positions referred to were indicated on the map by Mr Lansing.] 
Now that the Pribilof seals go through there [the position indicated 

on the ntapj is plain enough. What evidence is there that he has ever 
seen that they are heading for the Russian Islands? He does not say 
how far to the northward and westward ho saw them. He saw them 
through that place where Pribilof seals belong. It is his inference that 
they are heading (or the Russian Islands. It means Russian Islands,
I know.

Then Mr J. S. Fanning on the same page says :
Both last year [1891] and this year, whçn going to life Russian side, and while 

south of the Aleutian Islands, we killed seals when about ha]f way [over. Coming 
home this year we saw seals in the North, Paciüc.

The foregoing'stalertient is, doubtless, in accordance with the facts. 
Then Captain Magnesen at page 2f says he saw in September quite a 

number of seals a little tq^ the westward of the 172nd meridian, and from 
20 to 50 miles from the Islands. SJ suppose he means the Aleutians, 
That is just where they should be inf the regular migration route.

Then the testimony of Mr Emil Ramlose, on page’2i, is, in substance, 
that ion the way home he saw seals between Kanaga Island and Adkah Is
land, in about longitude 176 west. You see, those are only a few miles to 
the yest of Adkah Island, and you bemember the British Commissioners 
staid in their report that a ttew grey piups are sometimes'drifted by a strong 

[wind as far west as that. I .
Then Mr Williams, on the Sape page, says : —

This year on the way Imme [from Commander Islands].

Where bis home was I do not! know — that is along the Aleutian 
cliaih—
. 1 |aw seals in mid-ocean.

S Where is mid-ocean ?
Pribilof Islands seals.

then Captain Clmrlès Campbell pys he has crossed Behring Sen.
Sir Richard Webster. — That is [not all that Williams says.
Mr Phelps. —Oh, no.
Sir Richard Webster. — He says :[

] When going to the Copper Islands I saw seals all the way across, along the Aleu
tian Islands.

à ijhiit is the same senlence that yçu read part of.
J Mr Phelps. — That is referred tj> in another connection.

Mr Justice Harlan. — lloes'lic^slalc the time there ?
Sir Richard Webster. — uChinkjhe does.
Mr Justice HaOan. — l\ says generally in 1891 and 1892, both

That is right in the migration route of these



Now Captain Charles Campbell on page 28 says that he crossed 
liehring Sea last year and saw seals on the way across whenever the 
weather was fine.

There was no way of telling when we saw the last of the seals that frequent the 
Pribilof Islands and met the first of those that were going to the Commander 
Islands.

jt

Now on the condition of the weather as it is universally testified to 
be in that sea, wlmt does that sort of recollection amount to? “ We 
saw them when it was fine ” — that is the general recollection — and 
he did not know which island they belonged to.

^Jien George Wester says the same thing :

We saw seals all the way a cross on the fine days.

Another witness Charles Peters at page 25 says :

'On returning from the Copper Island side, I saw seals from there to 400 miles 
from Vancouver Islands Coast.

| Then Captain George Mr Donald says :

Une year, in the month of August on the “ Lily ” 1 got sells 500 miles south 
of Slmmagin Islands and l have found seals as far west as tide 172nd pass in the 
month of September. '

That is where they belong.
(The position was pointed out oh the map]. The seals in August were 

doubtless yearlings on their way to the Islands.
Then Captain Caller says that coming back front the Russian side he 

saw seals in the North Pacific three or four hundred miles from the 
Aleutian Islands — slill in the regular migration route.

There is guile a number of men who make these vague statements 
about seeing scattered seals all the way, and every day, and so forth. 
One of them, F. W. Strong, on page 2i says :

We saw scattered seals every day all the wav over mostly 2 and 3 year old 
hulls, hut some full grown males and females.

S „
How did he make that discovery? By lire same means that enabled 

those men to testify where they came from and where they were going 
to.

Thin George F. French who is called as a champion witness — the 
turns tip several limes in the course of Ibis case, swearing to facts that 
are not very easy to believe) — says :

While crossing Behring Sea to Copper Island he passed small bands 
of sealil travelling rapidly north easterly.

Yon do not find from him “ Crossing liehring Sen ”, in what 
part of the sea they were : but he seems to have discovered that if they 
were not in the right place they were going fast for the right place where
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their presence would prove something, 
page 26 : —

And the same witness says on 
-T

1 learned from a hunter on the « Teresa » last year that a large band of seals had 
been met with 180 miles north east of Copper Island travelling towards Copper Is
land. This was in the early part ol July.

From the Chart of seizures found in the portfolio of maps that accom
panies the case of the United States, it will he seen that the «Teresa » was 
warned out of Behring Sea on the 17th July at a time when she was sailing 
south of St George’s Islands and yet in that early part, as he says, of that 
month, he saw them 280 miles — that is more than a thousand miles from 
there.

[The position was indicated on the map.]
Uplo the north east of the Commander Islands for the purpose, not 

certainly of sealing because there is no sealing ever done up there — for 
the purpose of seeing the seals that were travelling to the north east I sup
pose.

These witnesses will he found (and perhaps that is all that is neces
sary to say on this subject) to arrange themselves in the classes that 1 
have indicated. Wherever a man states with any particularity or cer
tainly where he saw the seals and when he saw them, he saw them where 
they belonged. Wherever hesaw'seals in any place that would tend to in
dicate a mingling of the herds if they were fur-seals at all — which re
mains to be seen — he is able to give no time, no place — lie kept no re
cord — his mind was not chhrged with it; and he is called upon in this 
extra way, really, swearing in his own behall, to testify about it after
wards. ^

Now there is some pretty strong evidence the other way to he derived 
from the British side, as well as from the American evidence that I shall 
allude to afterwards ; but as we are so near the time of the adjournment 
before I go to that, if it would he equally agrcable to the Tribunal for me 
to stop now, it would answer my purpose.

The President. — Certainly.
[The Tribunal adjourned for a short time.]
Mr Phelps. — I am happy to say, Sir, that I have nearly finished 

wading throngh the details of this evidence; and 1 ask the Tribunal to 
remember that, if it is wearying to them, it is much more so to me.

I have only one further observation to make in taking leave of the 
testimony of these sealers w ho claim more or less to have seen seals out 

yin the BehringSeà aj. such distances as might indicate, if that statement 
were true, something approaching to a commingling of the two herds. 
The first is that w ith the single exception of one man win* Says he shot 
some seals, or a seal, and lowered a boat and did not get him, there is 
not one, although their business in that sea was catching seals and nothing 
else, that testifies to having attempted ever to have taken a seal or much 
less having ever taken a seal at any such distance from the Commander
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Islands or Pribilof Islands as would at all tend to show that the seal he 
took was out of its/ordinary migration route, or out of its ordinary place.

Then you will have undoubtedly noticed for yourselves in considering 
this subject, that in all the multitude of people who upon better errands 
than that have been crossing that Sea, — the passenger steamships, the 
naval vessels of the two Countries, the Itcvenue Marine of the United 
Stales, — there is nobody, except these sealers, that ever saw any such 
sight as they saw; nobody not in interest, nobody in respect of whom you 
can say that the man is to he relied upon both as to his intelligence and 
as to his character if he testifies, — no such man, not one. It is given 
only to these returned sealers swearing in the loose and vague and un
certain way, which we have no opportunity of replying to, to 'have seen 
any such thing.

On the other hand, let us revert now briefly to the very conclusive 
evidence, much of it coming from the British side in addition to what the 
British Commissioners have said, showing that that cannot be true. In 
the British Counter Case, the 2nd Appendix, page 213, it appears that 
the Captains of the Canadian Pacific Steamers, which were running reg
ularly across this route, were instructed to report fur-seals seen on their 
voyage. That voyage passes within 15 miles of the Aleutians and across 
there they were requested to report by the British Commissioners ; and 
what do you get from them? It is collected on pages 213 and 214 of 
this volume, and it begins :

Mr W. C. Van Horne, President of the Canadian Pacific Railway, kindly instruc
ted the Captains of the mail steamships of the “ Empress " line, running between 
Vancouver and Japan, to report any fur-seals observed during their voyages. The 
reports so far received are quoted below. ‘

Now :
Captain Marshall, of the “ Empress of India ", reports that, on his last voyage 

out (13th to 17th January)’ although only 15 miles off some of the islands (Aleutian) t 
no seals were seen, hut one was seen on the Japan coast.

And Captain Marshall reports again in an extract from a letter on the 
t Dili and 20th of May :

*v-. - s
We have again seen numerous seals between latitudes 38° and 46" north, and 

longitudes 146“ and 169» east ; at times they were present in goodly numbers, but 
generally only a few were seen at a time. They appeared to he travelling in a 
north-westerly direction, but that is. of course, very hard to determine, going at 
our speed ; these seals this passage have not been seeing playing about, but they 
did not look like sleeping ", and so on.! sleeping ", and so on.

Captain Marshall reports again on his outward voyage N° 6 :

He saw any number of seals,[all fur-seals, latitude 40" 41 * north, longitude 143" 
to 145" west.

Just where they should have been in April. It is April, May, and 
January he refers to; and here is one more from Captain Marshall, the
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October voyage, No. 8, dated the 27th of September; 10 a. m. Passedt 
some kelp. Observed a seal.

Now, in reply to the request to those gentlemen to look out, that is 
what you get from Captain Marshall. Then Captain Lee reports that on 
the 10th of May, in latitude 38"20" north, longitude 143"20’ east, be passed 
through a continuous shoal of seals. That is over on the coast of Japan. 
Captain Lee again reports that be observed two seals on the 5th of July 
in latitude 49°25" north, longitude 171"30" east, which is very near the 
migration route to the Commander Islands.

Then Mr Piers, the Agent of the Steamship Company who conducted 
this correspondence writes on October the 17th.

No seals of any kind having been reported since the 5lh of August, U' Dawson 
may lake it that none have been observed by our ships. ,

Senator Morgan. — Is the line of that Steamship route marked?
Mr Phelps. — Mr Lansing will indicate it to you from Victoria to 

Japan.
(Mr Lansing then did so.]
It is laid down in their Charts-
Senator Morgan. — They go close to the Aleutian Islands?
Mr Phelps. — Yes. One Witness says within 15 miles.
The President. — They go north of the current, which would be 

otherwise against them.
Mr Phelps. — Yes.
Now , if it were true, as some of these statements indicate, that the seals 

are to be found as these men found them, how came it to pass that in a 
whole season going backwards and forwards on these Steamships, instruc
ted and undertaking to Teport, you never lind hut one seal that was not 
in the place where you would expect to find them in the herds going to 
and from their respective islands. The negative testimony afforded by 
this is very, very powerful.

Senator Morgan. — I understand you to say as to that one seal, it is 
difficult to determine whether it was a fur-seal or a hair-seal?

Mr Phelps. — Of course, they do not say which it was, except that it 
was, a single seal.

Now, take the British Commissioners ; you have seen from the Chart 
(I will not take up time by referring to that again) what their route was. 
Do they say they saw any such seals? They went from the Pribilof Is
lands to the Commander Islands and hack, and show their navigation 
about and around. Do they furnish any evidence of that sort? Not a 

* word. Then Mr Macoun, w hose testimony is a mere echo of the lteport 
of the British Commissioners, and, if it was not written by the same hand 
that wrote the Deport of the British Commissioners, there is a greater 
similarity of style than is often to be observed between two eminent 
scholars, but, whoever wrote it, it is the echo and re-statement of the 
same proposition and the same evidence, — he travelled across I do



not remember how many times, once each way, I believe; and what did 
he discover? On both occasions, he encountered such storms as to 
prevent any observations being made for seals beyond the 172 parallel. 
But he says on the 9th of September, about 230 miles westward of St 
Paul a good many seals were seen, not-withstanding the rough weather. 
He adds nothing by his report.

A landing was effected on the 3rd of September at Nikolski village, Behring 
Island. No llcpresentative of the Russian Government was then on that island, but 
1 had a long interview with the agent of the Fur Company. He told me that about 
the usual number of skins had been taken, 32,000, 10,000 on each Island, and that 
he believed there was no decrease in the number of seals on Behring Island, though 
Mr Grebnitsky (the Government Superintendent of the Islands, then absent) had 
told him that on Copper Island a decrease had been noted.

The lirst sealing schoners had been seen about the islands almost as soon as 
the seals had appeared, and had continued taking seals the whole summer. I was 
informed by the agent that much better skins were taken on Behring Island than 
on Copper Island, those from the latter island averaging from 0 to 8 lbs. only in 
weight.

Other facts learned at this place will he referred to under their proper headings.
from Behring Island we went to Karaginski Island, in latitude 39”, longitude 

!6i”30' east. Great numbers of hair-seals and young “ sea-lions were seen in the 
vicinity of this island, but no fur-seals. We were unable, however, on account of 
continued stormy weather, to go within 5 miles of the island. On the return trip 
to St Paul Island we again encountered such bad weather that no look out could 
be kept for seals. While the ship was laid to, between noon and 5 p. m. on the 
9th of September, many fur-seals were, however, seen swimming about in all 
directions. The ship's position at noon that day was latitude 58”,58’, longitude, 
I77”8' west, about 201 miles from St Paul Island.

Now, the American Charts, Nos 4 and 6, I shall have to trouble you to 
refer again to. They are attached to the American Counter Case, and you 
will see at a glance all that 1 want to show from those Charts ; — what the 
cruises of those United States’ Vessels were n the year 1892, how thorou
ghly the work was performed, and the different coloured lines represent 
different vessels. There were seven vessels engaged in those cruises, 
they were instructed by the Government to notice all seals ; and you will 
see from this Chart where they went and what they said; and this is 
useful to show how thoroughly the sea was patrolled.

Senator Morgan. — This was Commander Evan's fleet?
Mr Phelps. — Yes.
Now if you take Chart 6 from the same portfolio you will see what 

seals they encountered and where. Nothing can be added; you have seen 
before where the ships went; the scientilic officers on hoard were sent for 
the purpose of making these observations, apd there is the result of these 
observations. If these sealers tell the truth with reference to the seals 
they were in the habit of seeing from day to day how comes it to pass 
these ofliccrs of the American Navy found no seals except where from their 
regular habits and migration routes they ought to be found.

Now I refer also to the testimony of Captain Hooper. It w ill be found 
in the Counter Case of the United Stales page 216. Captain Hooper was

217



J
— 1956 —

one of the Revenue Marine, lie had longer experience in that sea than 
any other officer who has testified. He was there a good many years, 
in a great many vessels, and his has been taken from page 216.

During the time the Corwin has been engaged upon the unfinished work of the 
Albatross carrying on investigations in regard to pelagic sealing, she has steamed 
4,623 miles, carrying out. as near as wind and weather would permit, the plan 
indicated in Department instructions, that of running radial lines from the seal 
islands corresponding to each point of the compass. These lines were extended to 
a distance of 200 miles or until no seals were seen. The track of the vessel while 
pursuing these investigations, with the position- in which seals were taken or seen 
and all data collected pertaining thereto will he found on the accompanying chart 
and tabulated statement. The line run in a west by north direction was extended 
as indicated on the chart in a westerly, south-westerly, southerly and south-eas
terly direction, crossing the latitude of the seal islands at a distance of about 
300 miles, and crossing a line connecting the Pribilof and Commander groups of 
islands at about the same distance from the former group, nearly midway.

During the run of 400 miles from lat. 98°22' N., long. 177"42' W., to lat. 55°38* 
N., long. 174n23’ W., no seals were observed, although a careful look out for them 
was kept at all times.

Numerous seals having been found in these latitudes at a distance of 300 miles,
1 infer that the western limit of the range of the Pribilof herd of seals is between 
two or three hundred miles from the islands and that the herds from the Pribilof 
and Commander groups of islands do not mingle but that between the limits of the 
farthest range of the two herds there is a zone which is unoccupied by seals except 
possibly a few stray individuals.

Now this chart only indicates the radial lines and the number of seals 
found. It refers to the voyage of two steamers only the Corwin and 
the Rush and shows the lines, like a spider’s web taken as just read 
from Captain Hooper’s testimony, and the number of seals that were seen 
becomes very few as you get towards the middle distance.

Now you will remember that Colonel Grebnilzki is the Russian Mili
tary Chief of the Commander Islands, and I read from page 362 of the 
Counter Case of the Cnitcd States. The testimony was taken on the 26th 
November — 8 December — 1892. He says :

1 have been residing on I he Commander Islands and have directed all sealing 
operations there for the last fifteen years and during this whole poriod have been 
absent from the island hut very little. /

I have carefully observed seal life, the condition of the rookeries and lhe method 
of taking seals at all seasons and under all conditions with the object of keeping 
the Russian Government thoroughly informed as to its sealing interests and the 
proper management of the same.

While I have never had the opportunity to examine the Pribilof Island seals, yet 
I do not hesitate to express the opinion that that herd and the Commander Island 
herd are distinct and do not mingle at all. * There are some natives on the islands 
who are familiar with both and who stale that there is a marked dilference in the 
animals. Besides, my studies as a naturalist enable mo to state that it would be 
contrary to all reason to suppose that they mingle with one another.

The Commander herd approaches very closely to the Itohben Island herd in 
winter, and yet it does not mingle with it. Of this I am sure for 1 have charge of 
Ilobben Island as well as of the Commander Islands and 1 know the skins of the two 
herds to he different. The skin of the Commander seal is thick»*, has coarser hair, 
is of a lighter color and weighs about 20 per cent more than jtltobben skin of the 
same size.
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It is wholly improbable that the seals of the Commander herd visit any land 
other than the Commander Islands. I believe they regard these as their home, 
these islands being peculiarly adapted to their needs at the period of bringing forth 
their young and of breeding. The fact that the ltobben Island herd still frequents 
Robben Island to the exclusion of any other land not withstanding it has been sub
jected there to the utmost persecution shows to my mind conclusively that the 
presence of man will not prevent a seal herd from returning to the same land year 
after year even if isolated cases liave occurred (I know none) in which, for various 
causes a few of the Commander Island seals reached other shores, such exceptions 
would not disprove the general rule above stated I can readily understand that a 
female which had been wounded in the water might be subject (sic) to seek the 
nearest land and there give birth to her pup.

Senator Morgan. — What is the distance between the Commander 
Islands and ltobben Island? -

Sir Richard Webster. — It is rather more than between the Comman
ders and Pribilofs.

Mr Phelps. — I should say it would be 800 or 900 miles from looking 
at the map. The migration route runs much nearer.

Senator Morgan. — It is 700 miles between the Commanders and 
Pribilofs. j

Mr Phelps. — Yes, l also think it has been stated at 800.
Senator Morgan. — About equidistant then from each other.
Mr Phelps. — Yes.
Now , in taking leave of this wearisome subj’ect to which I have been 

perhaps devoting much more time than it has been really worth, because 
• as I remarked at the outset last Friday, if the utmost were true that is now 
pretended about the few scattering seals that find their way 
Commander Islands or vice versa and back again from any of 
it does not touch this rase in a way to affect any legal pri 
trois it. II is too small; it is too scattering. If all the 
hie, in the opinion of some of these furriers in any 
seals of the other herd, were animals that had crossed in 
all the seals that these scattering sealers suppose that they 
furseals, and were seen in any such places as some of them 
never definitely, why it would not he a fact that would change 
rule on the strength of which you could say, if this fact were 
the law would he so, hut being as it is, the law Is otherwise.

Hut, as 1 said, l do not choose to have that conclusion if I can 
because I Hunk it ought to he helped, that we have been wrong in 
pcct of any of these assertions, and in taking leave of it 1 was about to 
say what is the substance of the w hole. I have, I believe teferred to every 
hit of evidence on both sides. I have not intended to omit anything. 
If I have done so, it lias been by oversight and inadvertence. What is 
the summing up of the whole? I cannot say that there is lio evidence 
tending to such intermingling; that would not be candid — it would not 
be true. There is just this evidence — the loose statement of some 
of these London furriers that, to a small extent skins are found in the 
different consignments which resemble each other,,so that they would
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not have known, if they had seen them anywhere else, or, as five wit
nesses say, are undistinguishablc, or as other witnesses say, also five 
more, are undistinguishable when they are dressed and dyed. There is 
lhe testimony of these sealers as to the seals that they have seen, where 
they give latitude and longitude in almost every instance, and they arc 
where they say and ought to be, and when they give no time or place, 
and their statement cannot be criticised, and they swear from a vague 
and general recollection that they allege that some seals were in places 
where scientific and intelligent observers sent for the purpose, men like 
the officers of the Canadian Pacific Steamship Company, and Ameri
can cruisers and British cruisers and other ships which have crossed 
there have never, so far as we can learn, seen one, from all examined we 
gather that they have known none at all, or next to none, and the absence 
of any testimony from men of that class shows that nothing of that sort 
is to be found that would do any good. That is the evidence one way, 
I think, not unfairly stated. In the first place, the evidence of Furriers 
on that point alone is overborne by the evidence the other way. If this 
case had to be determined on that question and on the evidence of Fur
riers alone, it is impossible to read this evidence without seeing where 
the balance is. Just as I have pointed out just now, the balance in testi
mony in respect of the presence of seals in the Ocean is largely in favour 
of their not being found in the locality where some of these witnesses 
have attempted to place them.

Then leaving that ground of somewhat disputed testimony and refer
ring to the regular migratory route which the British Commissioners 
themselves you will remember say that these seals follow, — referring 
to that Gulf Stream, which by its temperature and its food supply would 
certainly attract the seals, and when it had attracted them, it would carry 
them through their regular route instead of inducing them to turn round 
and head against the stream and go the other way, — when you find the 
testimony of all the observers who have testified in this case and tl*at no
body has ever delected the presence of one or. the other, or the presence 
of the actual skins in the catch, how is the subject left? If this whole 
case were to turn on the question whether the seals to any appreciable 
extent, or to any extent not purely accidental but casual, — some storm- 
driven or weak seal, or wanderer getting out of his course, how would 
this fact stand upon the evidence — upon the fair weight and balance of 
the evidence, candidly and fairly treated?

Now I shall refer briefly to another question which has been made 
by the British Commissioners hut which has not been observed upon by 
my learned friends on the other side, and therefore, I think 1 have the 
right to infer that they do not depend upon it and that they agree whith 
me in thinking there is nothing in it hut it, has not been specially with
drawn, and the evidence is there and it may he useful and may throw light 
on some other things brielly to consider it, and 1 shall do it, therefore, 
brielly. The British Commissioners suggest in their Beport another
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theory that is pretty now to the world, — one of the numerous disco
veries that they have been able to make in this case ; and that is that the 
seals have a kind of winter habitat, as they call it, over on the Colum
bian coast opposite to the British Possessions. Now, what is that sug
gestion, and what good does that do? ipit were true, what is the use of 
it? It is another proof of the pressure they felt themselves under of 
escaping the overwhelming facts thaj^attach those seals to the Pribilof 
Islands and the American temtoryT That is all that there is of this 
intermingling theory. Now, wlijit does that depend on? It is that the 
home of the seals on the Pribilof Islands may he to some extent obviated, 
or balanced, or offset, or whatever the word is, showing that they are 
there in winter. For that theory, which is nothing but a theory and 
a conjecture, there is not one word of foundation. When you begin with 
the beginning, with its genesis, in this lteporl and read what they have to 
say in support of it and then contrast it with the evidence in the case.it 
perishes so utterly that I am not surprised that my learned friends do not 
conceive there is anything in it, and, therefore', 1 ran deal with it very 
briefly. At section 26, they announce this as a fact, — not as a theory, 
not as a suggestion, but as a fact.

Tile fur-seal of the North Pacific Ocean is an animal inMts nature essentially 
pelagic, which, during the greater part of each year, has no occasion to seek the 
land, and very rarely does so.

That is their discovery ; a warm blooded animal, that can neither 
propagate in the sea; nor be born there ; nor even go into the water for 
several weeks or mouths. It remains there about 7 months in the year, 
on the undisputed facts, we have that before us, and yet they say :

The fur-seal of the Norlli Pacific Ocean is an animal in its nature essentially 
pelagic, which, during the greater part of each year, has no occasion to seek the 
land, and very rarely does so.

“ Essentially pelagic " under the circumstances that it would perish if 
it could not get access to the land !

For some portion of the year, however, it naturally resorts to certain littoral 
breeding places, where the young arc brought forth and suckled on land. It is gre
garious in habit, and, though seldom found in defined schools or compact bodies at 
sea, congregates in large numbers at the breeding places. Throughout the bree
ding season, the adults of both sexes — if not entirely, at least, for very conside
rable periods — abstain from food, hut during the remainder of the year the seals 
are notably influenced in their movements by those of the Ibod-fishes upon which 
they subsist.

That is to say, that more or less of them turn their backs on the cur
rent of food fishes, and go in the other direction to the point that we have 
been discussing.

Such movements are, however, subordinate to a more general one of migration, 
in conformity with which the fur-seals of the North Vacille travel northward to the 
breeding islands in the spring and return to the southward in the autumn, following 
two main lines, one of which approximates to the western 'coast of North America,

/
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while the other skirts the Asiatic coast. Those animals which pursue the first men
tioned migration-route, for the most part breed upon the t’ribilof Islands in sui imer.

Where else is there any evidei iuced
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And spend the winter in that part of theVcean adjacent to, or lying ow, the coast 
of British Columbia. \

Then :

The fur-seal of the North Pacific may thus be said, ii^qch case, to have two ha
bitats or homes between which it migrates, both equally niSsssary to its existence 
under present circumstances, the one frequented in summer,Xe other during the 
winter. \

This is not recorded as a suggestion. It is recordel as a fact by 
these gentlemen, who, according to my learned friends onllhe other side, 
have been so scrupulous, so conscientious, and careful nit to overstate 
anything unless it was something that made against them. I This recurs at 
other parts of this report. For instance in section 123 ieis said.

There are also rights dependent on local position, such as Jflose of the Govern
ments possessing the breeding islands, and thus controllimfthe territorial waters 
in or adjacent to which the seals spend the winter half of Ine year.

Then,

The rights in this connection, which flow franche possession of the breeding 
islands, are well known and generally acknowledged, but those of a similar nature, 
resulting from the situation of the winter home of the seal, along the coast of Bri
tish Columbia, have not till lately been fully appreciated.

Then at section 171.

Respecting the migrations and range of the fur-seal in the North Pacilic, while 
numerous scattered references are to be found, these are for the most part fragmen
tary and vague, and no connected account of Ihe migrations or migration routes^
based upon facts, have heretofore been given.

That is to say, this theory, as I said it was, is absolutely new.

I'he additional information gained in the course of special inquiries on this 
subject now, however, not only enables the migrations of the fur-seal to be clearly 
followed, but appears definitively to set at rest the question which has been consis
tently asked by sealers from the earliest times of the Russian occupation as to the 

1 winter habitat of the fur-seal.

Then,

Written inquiries on this and other points were addressed to the district Indian 
agents along the coast of British Columbia, and the traders, Aleuts, Indians, and 
others interested or engaged in seal-hunting, or resident on the West Coast, have 
been conversed with and questioned.

Then section 186 we have something more.

From the foregoing notes, embodying the result of careful inquiries personally
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made at the localities referred to along a stretch of î,000 miles of the west coast 1 
of the Continent, it is evident that in that part of the ocean adjacent to the entire / 
length of the coast of British Columbia, as well as within the main openings and/ 
inlets of that coast, the fur-seal is a permanent winter resident, arriving soon after 
it is known to have passed southward through the Aleutian chain, and remaining 
till a general movement to the north begins in the early spring, and, though the 
movement last referred to acquires greater force and regularity towards its close, 
no time occurs between the arrival of the seals from the north and the return migra
tion, at which they are not found off this coast.

II

\

There is more or less of this language as far as section 196 which is 
to the sttme effect. I need not read it all. They have undertaken to set 
up, not as a possibility, not as a theory, not as a conjecture, not as 
anything known before, that Ibis herd of seals has a winter home, so 
that the argument derived from their attachment to the Pribilof Islands 
may be in some way counter-balanced by their winter attachment 
to the oilier. Without reading another word, I might confidently 
enquire whether in view of everything that has been said and read 
and heard on this case, there appears to be any foundation for such a 
statement as that. Is it pertinent that seals ever went ashore in that 
neighbourhood? Is it questioned that the route of the seals takes them 
down opposite to San Francisco and thence up to a point supported by 
overwhelming testimony and not contradicted by any body.

What sort of consistence is there in these two theories — the one I 
have been discussing by which it is supposed the seal makes off to the 
west in order to make acquaintance with the Commander seals when they 
come down through the Aleutian passes in the winter and then go west, 
or do they go both ways? — which of these theories is true? Now what 
are the statenfents — they cannot be dignified by the name of evidence 
— they are not evidence; they are loose vague statements which are given 
piecemeal — a line from what somebody writes and a line from what so
mebody says — not even the context — and statements that are said to 
depend on the testimony of the inhabitants and what the Indians say; 
hearsay which does not come up to the dignity of hearsay. It would be 
hearsay evidence when a man states that he heard such aperson at such a 
time and at such a place say so-and-so and so-and-so — that would be 
hearsay evidence which is utterly inadmissible unless the person was a 
party about whom the evidence was given, but where he is not a party and 
where the whole of his statement is not given, it is loose vague talk given 
to the effect that seals are seen in the winter, and comes much to the 
same point as that ofthe sealers who say they saw them in the wide ocean. 
It is loose! statements saying they are there in the winter. They are 
there in the winter when they start to make the round that is shown by 
the blue colour. That is plain enough ; nobody denies that, but it is at
tempted to be draw out of that that, instead of going by that route they 
make across the sea and establish themselves for the winter on the British 
coast for no conceivable reason I suppose, that can be imagined except 
to get under the possession ofthe British flag.

<Ti
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Senator Morgan. —Do you think it is established in this case that 
the old male seals follow that circuit round? " Z

Mr Phelps. — 1 am about to mention that. It isiestablished to the 
contrary; they never do. Mr Lansing will show it yoiXon the map. It 
is the black line. They do not go far enough south to gal into their win
ter habitat, the consequence is that if there was a winter habitat it would j? 
be an extraordinary one into which the old male seals never go and are», 
never seen. About that tbere is no dispute.

The President. —Only the old males.
/Senator Morgan. —They would probably find water warm enough for 

me texture of their furs and covering in the northern edge of the ocean 
current which would prevent the necessity of making those great wand
erings to the south.

Mr Phelps. — I suppose so, that is my conclusion, but whatever the 
cause is, the fact is not the subject of any contradiction as to this winter 
habitat : what arc called the old bulls, from the breeding places, do not 
go there at all.

Now their principal witness is a man that figures from time to time 
in this report, and is alluded to quite a number of times and it may be as 
well to start an inquiry about him.

Senator Morgan. — I believe the pelts of those hulls you speak of are 
never carried to market.

Mr Phqlps. — 1 should think not.
Senator Morgan. — There is no evidence of it?
Mr Phelps. — There is no evidence of it: and there could not be 

unless they were killed at sea, but we have evidence that they are not kil
led on the Islands.

Now we have a gentleman of the name of Judge Swan; and any man 
who has lived much in America knows that w urn a man lias the title ot 
Judge it is principally because be is not a judge

Senator Morgan. — You are not speaking of the Justices, of course.
Mr Phelps. — No, but out ol several hundred thousands of Judges

which we have in the United States, we have very few sitting on the
Bench. They are what is called, in military parlance, brevet judges, or 
militia judges; and the British Commissioners are enough if they
meet a man, to give him a title. Consequently, we have Professor Elliott.
He was appointed a professor by the British Commissioners, and we have 
Judge Swan, and he was put on the Bench by the British Commissioners.

Sir Charles Russell. — You call him Judge Swan yourselves.
Mr Phelps. — Well, we are nearly all judges who are not generals, 

in our country, and I do not mean to say that you have the monopoly in 
the matter of courtesy titles. I am only adverting to the fact that Judge 
Swan's judicial duties did not take up so much of his time as to prevent 
him making discoveries about the fur-seal that nobody else ever did 
make.

Well. Judge Swan appears in the third British Appendix, page 191,

2
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and it may be an amusing interlude to this case lo tollow him up a little. 
There is a letter of James G. Swan, Assistant Collector, Port Townsend, 
Washington. Port Townsend is a city with a Chamber of Commerce and 
deputy collector. We have those everywhere. Collectors are extremely 
numerous, and their titles are generally genuine, but he furnishes the 
United States’ Government, through Senator Dodd, with a communication 
on the subject of fur-seals, which does not throw so much light on the 
fur-seal, because his facts are facts that have been pretty thoroughly dis
proved in this case, and nobody claims them to be true ; but they throw 
considerable light on his value as an observer, as well as upon his mo
tives. He seems to be the agent of the Scaling Association, which cons
titutes pretty much all the business that exists in Port Townsend, and to 
be violent in his objurgations of the tremendous monopoly enjoyed by the 
Company, which, as the lessee of the United States, occupies the Pribilof 
Islands — that is a subject on which he is very eloquent indeed.

Ever since the lease of the Pribilof Islands to the Alaska Commercial Company, 
that powerful monopoly has persistently deceived the Congres&of the United Slates 
and (he American people by arrogantly asserting that all the^fin seals of the North 
Pacific Ocean congregate on the Islands of St. Paul and St. George, and that the 
indiscriminate slaughter of tliqse seals would soon exterminate the race. The 
latter part of this assertion is true, hut the first, 1 assert, is a physical impossibility. 
The seals of the North Pacific, in countless myriads, could not, by any process of 
their own, find room on those two comparatively insignificant islands, and I am 
prepared to prove that the southern seals, J'roin the Gulf of Tehuantepec and Gulf 
of California, which come north every serson, differ from the seals of the Pribilof 
Islands, and never “ haul out” on that group. The indiscriminate slaughter of fin 
seals in early days on the Island of Massafuero, on the coast of Chile, and on 
the San B<yiito Islands Lower California, drove the seals away from those once fa
mous rookeries, and they seem to have acquired new habits. A paid writer of the 
Company, Henry W. Elliott, in an otherwise excellent monograph on the fin seal 
islands of Alaska, boldly asserts that the seals of the North Pacific all congregate on 
the Pribilof Islands, lie further asserts that those seals have their pups on land, 
and that if a pup is thrown into the water it cannot swim, but will sink like a stone, 
and takes me to task for asserting that the pups of the seals taken at Cape Flattery 
can swim as soon as born and even when taken alive from the mother's womb.

You see Professor Elliot and Judge Swan have not been fortunate enough 
to agree either as to the facts they have discovered, or in respect lo each 
other’s veracity and truthfulness. It is unfortunate for the world always 
w hen great minds come in collision ;

In 1883 I was insfhiqfted by Professor Baird to investigate the habits of the fin 
seals and to make a Report thereon, which Report may be found in the Bulletin of 
the United States' Fish Commission (vol. Ill, 1883, p. 201). In that Report I have 
shown by thirteen witnesses, some of them Governme it officials, that the fin seals 
of Cape Flattery do have their pups in the water, on the kelp and at other places 
not yet discovered, and that the pups swim as soon as born : this evidence as 
against Mr EllioP’s unsupported, dogmatic assertion that the pups will sink like a 
stone. I believe that Mr. Elliott is correct so far as the seals of the Pribilof Islands 
are concerned, and 1 know that 1 am correct so far as regards the seals of Cape 
Flattery, and, believing that both of us arc correct, it proves incontestably that the 
seals which come from the south to Cape Flattery differ in their habits from those 
of Behring's Sea.

248
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Ile has another herd that we hear of from no other witness, observer, 
guide philosopher or frien^That goes up there to Cape Flattery and has 
the peculiarity of having tnCTr young horn in the water and other pecu- 
laritiep, and he has proved that by many witnesses besides hifl'own obser
vation). To begin with if in this farrago of utter absurdity there is any 
grain of truth — we have got rid of his evidence on the subject of the 
want of habitat as soon us he begins because he is talking about a diffe
rent herd of seals — an imaginary herd of seals that have their home 
there because they have no occasion to go ashore anil probably never do 
go ashore and we are not much concerned with those because we*laim 
no title to that herd.

Then he goes on antf makes a few guarded remarks on the subject of 
this Company of which he says Mr Elliott was the Agent. That is true 
undoubtedly. He says with my learned friends this is an authority on 
their side which they have not cited, and I have given them the benefit of 
it : ,

These eastern lishermen, know ing the value of the rookeries, are desirous that * 
the law protecting the scats on the Prihilof Islands, as well as the provisions of 
the lease to the Alaska Commercial Company, should be rigidly enforced. But 
they do not believe that the term “ adjacent waters " named in that lease ever 
meant or was intended to mean all the waters of the Nortli Pacilic Ocean. They 
believe that they, as American citizens, have a rigid to lisli or hunt in the Ameri
can waters of Behring's Sea outside of 3 nautical miles from any island or the 
mainland of Alaska. They believe that William P. Seward did not purchaso 
Alaska for the Alaska Commercial Company, but for the whole nation. These 
lishermen from New England ask as a right that they he permitted to pursue their 
honourable business in the American waters of the North Pacilic, Behring Sea, and' 
the Arctic without being treated as criminals and hunted down and seized and 
imprisoned by the piratical Revenue cutters of the United States, at the dictation 
and for the sole benefit of the Alaska Commercial Company. These fishermen,—

And so forth.

It is time lhat the farce played by the Alaska Commercial Company was ended, 
and lhat the sorry sight of American revenue cutters hunting down their ow n citi
zens for the benefit of that litige monopoly should for ever cease.

And so forth, to the some effect. Well, Dr Dawson, one of the Bri
tish Commissionners, on page 451, quotes from Judge Swan and says his 
statements may be received with respect, and Judge Swan says this :

l lie fact that they (the fur-seals) do bear pups in the open ocean off Fuca Strait 
is well established by the evidence of everyone of the sealing captains and Indians 
and his own personal observation. I)r Power says the facts do not admit of dis
pute. It seems as preposterous to my mind to suppose that all the fur-seals go to 
the Prihilof Islands as to suppose lhat all the salmon get to the Columbia or to the 
Frazer River or to the Yukon.

Then in the same book, second part, page 71,— I shall not detain 
you with many extracts — there is something a little further from this 
gentleman. They quote first the paragraph I have already read with res
pect lo Professor Baird, asking him to make a report.



— f965 —

On the 16th November, 1880, I received at Neah Bay a letter from Professor 
Pi. Brown Goode, dated Washington, 39th October, 1880, in which he says : “ Your 
Report on fur-seal fishery is at hand, and is of great importance to us. 1 am very 
much surprised at the extent of the business in your district. ” This Report was 
attacked in a most virulent manner by Mr Henry W. Elliott, who, like myself, had 
been employed by the Smithsonian Institution to make investigations on the habits 
of the fur-seals. Mr Elliott, iu his Report on the seals of the Pribilof Islands, says 
the pups of the fur-seal cannot swim, but wi\i sink like a stone if thrown into the 
water. I showed that the pups of the fur-seal at Cape Flattery do swim as soon 
as born, and adduced proof to show that in this respect the seals of Cape Flattery 
differ from those of Behring's Sea. This statement of mine was in direct opposition 
to the statements of Mr Elliott, and constantly reiterated by the Alaska Commercial 
Company for the past twenty years, that all the seals of the North Pacific go to 
Behring's Sea, and congregate principally on the Pribilof Islands. The remarks 
of Mr Elliott, which can bo found in “ A Monograph of the Seal Islands of Alaska ", 
a special Bulletin No. 176 of the United States' Fish Commission, 1883, p. 166, were 
so personnally offensive to me that 1 remonstrated with Professor Baird for allowing 
the objectionable paragraph to bo published, and by his request I prepared another 
paper on the fur-seal, which was published in the Bulletin of the United States Fish 
Commission, 1883, vol. Ill, pp. 301 to 307, in which I proved by various witnesses, 
Government officers, masters of sealing-vessels, white traders and Indians that I 
was correct in my assertions contained in my Report of 1880 above referred to.

These Reports of mine, although published by the Government, seem for some 
reason to be systematically kept out of sight whenever information regarding seals 
and the fur-seal fishery is desired by Members of Congress.

The arguments and assertions of the Alaska Commercial Company that the fur- 
seals all go to the Pribilof Islands, and would be exterminated if that Company did 
not have the care and protection of them, would ^sily be disproved if both sides 
of the argument could he hoard and the real facfAuade known.

I wish to make no charge against the Alaska Commercial Company. They are 
a commercial organization, and they follow out their true instincts to make all they 
can out of their very profitable lease. They are only repeating the policy of the 
Hudson's Bay-Company, which for more than 100 years deceived the British Parlia
ment by the same arguments now used by the Alaska Commercial Company.

And so forth...

Although my Report on the fur-seals of Cape Flattery in 1880 was published by 
the Government in the Fisheries Exhibit of the Tenth Census, and sneeringly criti
cized by Elliott, as alluded to, I have been unable to procure a single copy, although 
I have made diligent search in all Hie volumes of the Tenth Census Report.

In like manner has Congress and the country been systematically kept in dark
ness regarding the fur-seal fisheries in Behring's Sea, for those who have had the 
information to impart have had an interest directly opposed to imparting it.

It is constantly asserted in Washington that the indiscriminate slaughter of seals 
will exterminate them, and cases are cited of the Islands of Massafuero, hobos, and 
others on the Pacific coast, where the slaughter by crows of vessels from New 
London, Connecticut, and other New England ports has entirely exterminated the 
fur-seals at those islands and at Cape Horn. I assume that fur-seals can no more 
bo exterminated than herring or codfish. They may be driven olf from a rookery, 
hut they are not exterminated; and, in proof of my assertion, 1 respectfully ask per
mission to file the sworn statements of Richard Dupuis relative to the fur-seals of 
Cape Horn, and of Edward Thomas Biggs relative to the fur-seals of the Falkland 
Islands, which 1 have respectively marked “ Exhibits Nos 3 and 3. "* The state
ments show that the fur-seals have not been exterminated at those places, but are 
taken in considerable numbers every season, and although at one time were almost 
driven entirely away, are now returning to their former haunts.
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Now it you will pardon me one other reference to the litdrature which 
this Judge Swan has committed to this case I will leave that subject. 
This gentleman is referred to constantly as an authority for statement 
which are found utterly disproved by the other evidence in the case and 
most of which is given up. These are extracts from letters of the British 
Commissioners; it begins on pages 171, 172, 173, and 174 towards the 
close, page 174, — 1 must not read the other, it would be interesting if 
we had nothing lo do but amusement, —t

I am amused with reading the remarks of correspondents of the eastern press 
about seals. They only know what they have seen and been told on the rookeries, 
hut dî the migratory habits of seals they know nothing and car less. I have always 
contended, and still hold my opinion, that the seals are notin one great band, but 
in countless herds, like flocks of wild geese or the bands of bull'alo. Geese do not 
all fly to the Artie, as was once supposed, nor did the bull'alo of Texas go north to 
the Saskatchewan in the summer, or the herds of Winnipeg visit Texas in the 
winter.

All the bands of fur-seals in the North Pacific do not go to the Pribilof Islands, 
and there are thousands which do not visit Behring Sea at all. But these writers, 
who assume to know all tbe facts, never discuss this question, Where do the seals 
go when they leave Behring Sea? ,

If the killing of fur-seals is prohibited on the Pribilof Islands during the bree
ding season there will be no fear of extermination. That butchery is dirving off 
the seals more than the so-called poaching.

I inclose an article from the “ Seattle Post Intelligencer" of the 5th on fur-seals, 
written by myself

and then follows an Article of the same kind from which I will only read 
an extract or two to show the character of this gentleman’s explorations. 
Speaking of the seals that go north he says :

The seals begin to make their appearance in the region about Cape Flattery in 
the latter pari of December or the first of January, varying with different seasons.

And yet Mils is the witness to prove in another place they have a winter 
habitat over there :

When easterly winds prevail w ith much snow they keep well off shore, and do 
not make their appearance in great numbers before the middle of February or the 
first of March. Last winter was very mild, with but little snow, but the prevailing 
winds, which were south and south-west were exceedingly violent, prevenling sea
ling-schooners from doing much hunting. The mildness of temperature, however, 
with the direction of the prevailing winds, drove the seals toward the coast in incre
dible numbers. They gradually work up the coast towards Queen Charlotte Island, 
when the larger portion of the herds move along the Alaskan coast toward Unimak 
Pass and other western openings into Behring Sea. A portion of the. seals, how
ever p|ss into Dixon’s Entrance, north of Queen Charlotte Island, aTid into Cross 
Sound and Cook's Inlet, and do not go to Behring Sea, but have their young on the 
innumerable islands, fiords, and bays in Southern Alaska and British Columbia. 
These seals are seen in these waters all summer, at the same lime as the breeding 
on the rookeries of the Pribilof Islands, and are killed by Indians and the skins 
sold to dealers.

Then there is a reference to a writer in the London “ Times ", and 
the style ol that writer shows that the writer of that letter in the London
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“ Times ” is most probably Judge James G. Swan, and he contributes 
another fact that will be new to us :— '

It is cruel and unsportsmanlike. The animals have no chance for their lives, 
but are slaughtered like sheep in the shambles. A pa^fbn of the herd is separated 
from the main body by a party of men armed with clubs.

— and it describes the driving.

These slaughters are carried on until the number of skins required are secured. 
Latterly the seals seem to have an instinct that there is something wrong, as the 
squads driven into the sand-hills never return, only the stench from the slaughter 
coming down to the beach when the land breeze blows.

These are the ones tile virility of which is destroyed with reference to 
their going back to the water after having been driven, but you see they 
do nol come back at all, they give up (lie ghost.

They are satisfied that there is something wrong, and thereupon they 
give up the attempt to live any longer.

Then there are some other facts :

Of the migratory habits of fur-seals but little has hitherto been made known, 
for those who have had the information to give have had an interest directly oppo
sed to imparting the truth. Hence the fallacious assertion has been made and 
stoutly maintained by the monopolists and their mendacious hirelings that all the 
fur-seals of the North Pacific Ocean congregated on the rookeries of the islands of 
the Pribilof group, and if they are allowed to be killed by the poachers and pirates, 
whom the general public know as honest, industrious, energetic fishermen and 
hunters — the fur-seal will become extinct, and Miss Flora Me Fliinsey will have 
nothing to wear, poor girl ! But the scientific investigations of the United States’ 
and lloyal Commissions, and particularly the latter, who have made the migrations 
of the seals a special study,will show that the habits of all migratory animals, both 
birds and beasts, are governed by natural laws.

And he goes on with a long argument in favour of pelagic sealing, 
and all killing on the Islands ought to be stopped, and this monopoly come 
to an end, and the business of killing seals in the sea, which cannot pos
sibly exterminate them, ought to be encouraged.

Now, one more reference, and I will leave that subject. General Fos
ter, stimulated by Ibis literature, I suppose, and finding out how much 
more this gentleman knew than anybody else on the subject of seal-life 
look his depositions; and we have that in the United State’s Counter 
Case at page 176. This is the last deliverance of Judge Swan, and, there
fore, I suppose it embodies most of his mature views.

We see, among oilier tilings where he gets his judicial title, lie says 
he is a notary public, and his occupation is that of a lawyer, and at 
page 390 he says in 1880 at the request of the late Professor Baird he 
made a study, and made a report, and now he says :

The observations upon which these reports are based were mostly confined to 
the immediate vicinity of Cape Faitery?

That is near the City of Port Totfhsend.
Senator Morgan. — It is at the èntrance to the Straits of Fura.



Mr Phelps. T- These observations about the extraordinary migratory 
character of fur-seal, as to where they come from and where they 
went to, were confined to Cape Fattery.

I had at that time no opportunity for extended enquiry as to the pelagic habits 
of the animals. The natural history of the seal herd of the Pribilof Islands, when 
upon or in the immediate vicinity of the land, had been minutely, and I have no 
doubt accurately, described by H. VV. Elliott in his monograph published in 1875. 
There had been up to that date no series of observations nor good evidence on 
which to base the hypothesis that the Pribilof herd and the large mass of seals an
nually seen on the latitude of Cape Fattery were identical. On the contrary there 
seemed to bo many evidences that some other rookeries that than those of the Pri
bilof Islands were located at some point on the Oregon Washington, or British Co
lumbia coast. Young seals were occasionally found by the Indians upoii or near 
the beaches, and pregnant females were often captured by them so Heavy with 
pup, and apparently so near their full term of pregnancy, as to warrant the belief 
that the young must be either born in the water, upon bunches of kelp, or upon the 
rocks and beaches on or near the coast A Young seals were often brought to the 
Indian villages.

and so forth.
Then :

In recent years it has beendemonstrated by the large catches obtained oITthe 
coast hy pelagic hunters, and by the testimony of a great number of people whose 
attention has been directed to the matter, that the herd of seals, of which wo saw 
only a very limited portion from the Neah Bay station, is a very large one; and it 
now seems beyond a doubt that the comparatively lew authentic cases in which 
pups were seen upon or in the vicinity of the coast were anomalous, for it is rea
sonable to suppose that in so large a mass of pregnant females an occasional one 
would be prematurely overtaken whith the pains of parturition, and that the 
offspring brought forth.

and so on.
Then I go to the bottom of the page. A good deal of this stuff I do not 

care to read.

In the light of investigation anil research had since the date of my observations 
the most of which were made more than ten years ago, I am satisfied that the mass 
of the herd from which the British Columbia or Victoria catch is obtained are born 
neither in the water nor upon the land in the vicinity where they are caught; and 
it appears most probable from the routes upon which they arc followed, and the 
location in which they are found by pelagic hunters between March and August, 
that they originate in, migrate from, and annually return to Behring Sea.

It has been stated in print that I said 1 had seen pups born on the kelp in the 
water. This is a gross misrepresentation.'*! merely said that it had been witness
ed, and quoted as my authority,

and he then speaks of the way in which pelagic sealing had been carried 
on hy the Indians formerly with canoes and spears.

Now, pelagic seal hunting is carried on in quite a different manner. Numerous 
expeditions are fitted out in well equipped vessels, some of them under both steam 

'and sail, manned by whites and Indians, and armed with guns and spears. I am 
informed and believe that the herd has greatly decreased within the last two or three 
years, and that if pelagic sealing is not soon checked the herd will be driven hither 
and thither and so decimated as to render it commercially valueless.
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and so on.

This would be a great wrong to the Indians, 

and so forth. And then the last paragraph of his deposition :

I believe that in order to preserve the rookeries upon the Islands, and build 
them up to their former productiveness, it is only necessary to restrict pelagic seal 
hunting to the coast south of Si” iO' and coniine it to the use of the primitive 
methods formerly employed bv the natives.

Now this time, that would seem to have been wasted, lias perhaps 
not been unprofitably spent in linding out how much this very principal 
witness of the l(ritish\Commissioners knew about this subject; how many 
beliefs he had in respect of Ihe seals that now we see are absolutely 
untrue, how entirely helhas got over it all and come round now to the 
ground that we have takjtn, — what the difference is between him and 

l Elliott, and above all how easy this business of taking up ex />arle tes- 
timonyamVmgsealersand Indians fartsin regard to the li^liit of the proving 
seal which he tmw himself admits do nolcxist at all. It is largely upon 
Ihe testimony of this gentleman, not entirely but largely, and others of 
the same sort that this theory of Ihe winter habitat depends. 1 will only 
say that while it is not supported \>y any evidence that can be called evi
dence, it would not be supported if everything aside from what Judge 
Swan once said and does not now say was absolutely true, — I cannot take 
lime to reall all this stuff; bull commend it to the consideration of the 
Tribunal. I will ask you to read what is Ihe information (it is not evi
dence) that Ihe Commissioners say they rely on in announcing as a fixed 
fact this theory of the winter habitat; and then 1 must ask you to contrast 
that with the great bulk of the evidence which shows to where the migra- 
tion of these animals runs, and that it goes as far south as San Fran
cisco and then moves up to Ihe north beyond that.

So that the theory of any winter habitat even in the water, it being 
conceded that they never go on shore is entirely exploded, and in another 
branch of the case in showing on Ibis subject of ltegulations when Ihe 
seals are taken in particular months, we shall be able lo show from actual 
observation, from sealing and other vessels, just where the seals are at 
any period of the year.

Now there is only one oilier topic on these questions of fact which I 
have lo allude to quite briefly. I have stated two particulars in which 
il was attempted by the Commissioners to some extent to impinge upon 
the great facts that we have claimed to be true, and I think I may say, 
proved to he true in respect of the resort of the seals to Ihe Pribilof 
Islands.

The first was the commingling; the second was the winter habitat, of 
which nothing has been said by my learned friends, because they pcrcei- 
veil it was opposed to all evidence in the case and could not be sustained, j

>
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There is an attempt upon which a good deal of testimony has been expen
ded, that is to say, a considerable number of witnesses have been exami
ned, but upon which nothing has been said by my learned friends, though 
they allude to it as a fact in the Case, and evidently rely upon this evi
dence, and that is, the impregnation of these seals has taken place to some 
small extent, or rather may have taken place to some small extent in the 
water.

Now to save time and avoid running through evidence of that sort,
I have put some observations upon it with reference to testimony, upon 
paper, which, with your permission, I will hand up and I have given copies 
to my learned friends. It embodies nothing at all except what I should 
say if it was a subject that 1 cared to discuss at length. There is 
nothing! in it except reference to evidence and the heads of suggestions 
that 1 should have intended to make.

Sir Charles Russell. — Looking at its subject matter and my learned 
friend having been good enough to show us a copy of this, we do not 
object to its being handed in.

Mr Phepls. — No, I told my learned friend w hat I would read with re
ference to it.

The President. — We quite appreciate the propriety of that mea
sure.

Mr Phelps. — Now I will indulge in one or two general observations 
and leave the rest to the contents of this printed table. In the first place 
that theory is completely disproved in my apprehension by the fact that 
it contravenes the grave dominating fact of these animals life, which dis
tinguishes it from all other animals that, so far as I know, ever was known ; 
the leading fact, as I have said, the dominating fact, in the life of the 
seal on the I’ribilof Islands has been so clearly explained that it is not the 
subject of any dispute.

Now, this theory is entirely opposed to that, and would render that 
an absurdity and an impossibility. In the next place, it is completely 
disproved by the period of the year in which the young of this animal are 
produced, and about which there is absolutely no conflict in the evidence. 
The period of gestation is staled by all on both sides to be about 12 
months, — undoubtedly lunar months, which I believe is usual with such 
animals. The lime when the young arc produced and born on the Is
lands is not the subject of dispute. Consequently this theory is comple
tely disproved by that, because it must be apparent that what is referred 
to occurs on the Islands. Then when you come to analyse the testimony 
in support ol it, it absolutely disappears into thin air: there is really noth
ing of it.

Now, Sir, that brings me to the end of one principal topic in this case 
that is to say. in analysing the right of the lUnited States, as you will 
remember, I have before oberved we are not called upon to do it — the 
question is what is their right to work this destruction and this injury? 
The burden of the justification is upon them. But as this has been gone



into, and we have no occasion to shrink from it, I have thus far endea
voured to consider the title that we,should have to these seals under the 
general principles of municipal law if instead of the United States Go
vernment we were merely a Corporation, if you please, who have become 
the proprietors of these islands and stood in the same situation that the 
States’Government now do — I shall proceed on the next hearing to take 
a larger view of that subject — thus far I have confined myself, as you 
will remember, to the principles of municipal law that would have operat
ed in our favour if we had been a private parly asserting a right of private 
property, and I have tried to point out that upon these great facts undis
puted except so far as the three minor particulars that I have discussed to 
day are concerned, and not disputed successfully I think I am warranted 
in saying in those particulars, upon those facts, we have a right of pro
perty in this herd of animals where they are situated, and as they arc 
situated ; in view of the husbandry and industry established in respect of 
them — in view of the control under which they were brought — the 
animus revertendi, which causes them constantly to return them volon- 
tarily to our control.

Let me refer to one point which, in passing over that part of the case, 
for one moment escaped me. My friends enquire : What have you 
done? Theysay : “ You have done nothingcxcept kill these animals —
you select them for killing We have, in the first place, by Act of 
Congress, appropriated this territory and reserved it, which, otherwise, 
the Government might occupy for other purposes or might make subject 
to entry and sale as you know the lands of the Government of the 
United Slates are; except when reserved for special purposes. By 
special Act of Congress these islands are consecrated to the use of 
these animals. They are under the Statutes of the United Stales, and, 
by the superintendents of the United States, appointed hv the Govern
ment, and paid by the Government, they are watched over and protected 
from the extermination that would certainly come to them. The 
cruisers of the United States, surround the islands; and there we have 
founded this valuable husbandry. If we have not confined them more 
closely it is not because wo could not do so if we desired — nothing 
easier — hut because it would have been not merely useless, hut preju
dicial to the animal.

Now I asked a question the other day and I have only a word or two 
to say about it now. Mere are two classes of animals — wild animals —• 
valuable animals — to one class of which the law annexes property so 
long as the animus continues which returns the animal to the possession. 
The animus revertendi is nothing in the world hut an element of posses
sion — it takes the place which, in domestic animals, entire confinement 
takes. It is a mere element. It helps — it takes the place of the fence 
or llte-wall that would restrain animals who, if so restrained, would perish 

nd lose,their usefulness. There are other animals, and the distinctions
pointed out the other day, under which the law of England — probably
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the law of other countries —applies a different rule because the conditions 
are entirely different.

Now to which do these belong? What is the distinguishing fact on 
which this legal principle attaches? That is the question. We have 
seen that the animals are as diverse as they can be. They belong 
to every species of animals. We have seen that the confinement is 
as different as the animals themselves. What is the principle? It will 
be found in these English cases that were cited by my associate Mr Carter 
in the opening, and in the principles in the cases of the deer. What is 
it? It is the establishment of the husbandry — the industry — which 
means, in the first place, care, pains, protection, expenditure of money, on 
the part of the proprietor which obtains the product for himself, and for 
the world, without which the animal would perish. That is what it is. 
There is the criterion. That the animus revertendi so largely enters into 
it is because it is so commonly the case thal without the animus revertendi 
it is not subject to any custody that would make it useful — that if you 
shut it up in the yard or in the building you have destroyed it. It is 
the husbandry— the industry; and when these cases [in respect of the 
deer which have been so often alluded to, where the question was w hether 
they went with the freehold, or whether they were personal property, 
the question was the same thiqg over again in another from — whether 
they were distrainahle for rent (which only personal property I believe 
is, in England), or whether in the other case, they passed to the heir, or 
went to the executor upon the title ?

That is the great leading fact that distinguishes those from the wild 
deer of Scotland or the wild deer of America? It was the husbandry that 
was founded and maintained by taking such possession as the nature of 
the animal admitted of; and I respectfully say that there is no case in the 
range of the law where those facts have not operated in municipal law , 
without going to the larger field 1 shall try to enter into tomorrow — there 
is no case where a right of property has not been deduced and protected 
by the law; and when you find on the other hand the cases of the wild 
game that arè put in the other class, you find animals which are the 
subject of sport where the animus revertendi cannot be identified where 
the animal, when he goes abroad and goes on to the neighbour's land, 
gets from that neighbour exactly what he gets at home, so I have no 
more right to say that the pheasant or partridge that goes from my estate 
to the estate of my friend owes anything more to me than he owes to him.

The conditions are entirely different. Now when you come to apply 
those considerations to the case of the fur-seal it w ill be found that in every 
respect and particular the case is much stronger than that of any wild 
animal to which a property was ever attached in the world in any sys
tem of law that I know of. You see their great intelligence. You 

‘see that this soil is not merely a casual place which they could exchange 
for another to-morrow, but is necessary for their existence. You see that 
this animus revertendi which constitutes a part, and but a part of our

s
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possession, is continued and virtually created by the care and protection 
that they receive; and you see the husbandry which the proprietors — it 
is the Government in this case — have built up and maintained without 
which there would be no such animal for them or for the world.

If it is convenient for you to stop here, Sir, 1 will continue my argu- 
mentto-morrow.

|The Tribunal there upon adjourned to till Wednesday, the 28th June, 
1893. at tt 30 a m.]
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FORTY SIXTH DAY. JUNE 28™, 1893.

Mr Phelps. — I have thus far, Sir, as the Tribunal will have perceived, 
dealt with the question of right in this case ns it would have arisen if these 
Islands had been the property not of a Government but of an individual or 
a corporation I have considered the question upon those grounds of mu
nicipal law, universal municipal law as far as I know, certainly the muni
cipal law of England and America that would have been applicable to a 
case of that kind if this were an individual or corporation asking for pro
tection against the destruction of the seal herd, I come now to take a 
dilièrent view, a larger view perhaps, of the question upon the principles 
of what may be properly called international law, principles that have 
become a part of international law, in the first place because they are 
right, in the next place because they are necessary, and finally because 
they have been adopted by the usage and custom and practice of nations 
in all parts of the world in respect to all the varieties of property of this 
class, until we arc entitled to say that, right or wrong, it has entered into 
and become recognized as a part of what is known as international law. 
And still at the risk of repetition, I mean at the risk of unnecessary repe
tition, let me recur again to the observations that I made in the outset 
and w hich I desire to keep constantly in view and subject to which I hope 
everything that I say upon this subject will be understood, that is that it 
is not for the United States to make out a property or a right; il is for 
those who propose to continue conduct that we complain of to establish 
the justification for it. and, in establishing that justification, the analysis 
is lor them, if any analysis is necessary, and notfor us.

Now on this branch of the case my proposition is this: That where 
anv marine or semi-marine animal, valuable, not inexhaustible, is atta
ched, and becomes appurtenant to, a marine territory, is there made the 
basis of a valuable industry by the nation to which that territory belongs, 
is protected by its laws and by its care from the extermination that would 
otherwise overtake it, so as to give to commerce, and to the world, its 
product as well as the profits of the industry to the pation or its subjects, 
it becomes the property of such nation within the definition of the term 
“ properly ” which I have once attempted to give, even though its habi
tat (as it is called) piny extend outside of what is usually known as the 
strict territorial three-mile or cannon shot limit, partially , entirely or tem
porarily from time to time, provided, always that if it is temporary — 
that if there is a passage of the animal in and out it is accompanied by 
such an (inimiis revertendi, which we have before spoken of, ns ensures its 
return and prevents its departure working a forfeiture of the title. We

441
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daim that this rule is established in the lirst place on authority so far as 
the words of writers of acknowledged authority can be regarded a such. 
We claim that it is established by principle upon sound reason that it is 
necessary to the continued existence in this wxxrldofany such property — 
that under the protection of that rule all tliy property of that sort that 
remains in the world has been saved and is held to day — that wliere- 
everit has been omitted to be asserted that product has perished and gone.

In the United Slates’ Argument, page 134, there are one or two cita
tions which as they are brief, and express my idea better than I can ex
press it myself, perhaps you will pardon me for reading. Pulfendorf, in 
his law of Nature and Nations, has this language :

As for llshing, though it hath much more abundant subject in the sea than in 
lakes or rivers, yet 'tis manifest Unit it may in part he exhausted, and that if all 
nations should desire such right and liberty near the coast of any particular coun
try, that country must be very much prejudiced in this respect; especially since 'tis 
very usual that some particular kind of Itsli, or perhaps some more precious com
modity, as pearls, coral, amber, or the like, are to be found only in one part of the 
sea, and that of no considerable extent. In this case there is no reason why the 
borderers should not rattier challenge to themselves this happiness of a wealthy 
shore or sea than those who are seated at a distance from it.

It is very apparent that that language refers to that portion of the sea 
which is outside of the strict territorial line, because inside of that line it 
has never been maintained, that I know of, in the world that the exclusive 
right of pursuing any kind, of property that is to be found in the waler, 
or in the sea, belongs to the sen. That has not been questioned : it is 
not questioned here by my learned friends. This language applies to 
those adjacent seas still washing the shores of i\»e nation in which a pro
duct of that kind is found, which would be destroyed if it were thrown 
open to the world without protection, and, as the author says, a title to 
which may well be asserted by the nation to which it properly belongs.

Another citation is from Vattel, and perhaps there is no other among 
the many great and admirable authors on the subject of international law 
that the world has the henelit of. that is more universally recognized as 
sound, durable authority. Mis work written at a comparatively early date, 
before most of those that are now extant, stiH retains its original authority, 
is still quoted, and this very passage is cited by my learned friends in 
the printed argument on their side.

The various uses of Ihe sea near the coasts muter it very susceptible of property. 
It furnishes fish, shells, pearls, amber, etc. : now i i all those respects its use is not 
inexhaustible. Wherefore, the nation to whom the coasts belong may appropriate 
to themselves, and convert to their own profit, an advantage which nalure has so 
placed within their reach as to enable them conveniently to lake possession of it/ 
in Ihe same maimer as they possess themselves of the dominion of the land they 
inhabit. Who can doubt that the pearl fisheries of Bahrein and Ceylon may law
fully beconte property? And though, where the catching of fish is the only object, 
Ihe fishery appears less liable to be exhausted, yet if a nation have on their coasts 
a particular fishery of a profitable nature, and of which they may become masters,
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shall they not be permitted to appropriate to themselves that bounteous gilt of 
nature as an appendage to the country they possess, and to reserve to themselves 
the great advantages which their commerce may thence derive, in case there be a 
sufficient abundance of fish to furnish the neighbouring nations?

Then citing from another section of the same author, not reading it 
continuously :

A nation may appropriate to herself those things of which the free and common 
use would be prejudicial or dangerous to her. This is a second reason —; 
he has before given the first.

— for which governments extend their dominion over the sea along their coasts, as 
far as they are able to protect their right.

That passage will he found more frequently quoted by writers on the 
subject of international law, by jurists, in diplomatic correspondence, 
than perhaps any other passage that can be found in any other writer, and 
quoted with approbation, never questioned that I know of; and what is 
the purport of it?

Here again the author is not speaking of this cannon shot limit, this 
three-mile limit — there is no question about that at all ; he is speaking 
of that sort of marine property extending even to fish, in which specifi
cally nobody ever claimed a property, in the specific animal that I know 
of — an animal that has no animus revertendi, who is not capable of being 
shut up until after it is caught, when it dies, which is absolutely free — 
even ns to fish, carrying the proposition much further than we have any 
occasion to carry it here.

The President. — llo not you think he means fishery rather than the 
fish.

Mr Phelps. —Quite so, Sir, I was about to mention that — the right 
of fishing, whether as to the individual salmon or markerel, or whatever 
it may he.

The President. — A distinct right of property.
Lord Hannen. — I must beg your pardon, Mr Phelps, hut I confess I 

have read and understood that ^passage to refer only to the three-mile 
limit, because lie says : —

A nation may appropriate to herself these things of which the free and common 
use would be prejudicial or dangerous to her. This is a second reason forwhich 
Governments extend their dominion over the sea along their coasts as far as they 
are able to protect Iheir right.

I understood that to be a reference to the theory that it is as far as a 
cannon shot would go.

Mr Phelps. — 1 do not so understand it.
Marquis Venosta. — I remember that Vattel, after expressing*lhe 

considerations you have cited, concludes by adopting the well-known 
maxim of liynkershock —feme dominium finitur tebifinitur armortnn fis, 
or, in other words, the rule of the cannon shot. Do you not think that
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the citation you have read is in connection with that conclusion? It is an 
elucidation I ask you for.

Mr Phelps. — Well, I do not remember that passage, Sir.
Marquis Venosta. — You do not think that these considerations have 

a direct reference to that conclusion. It is the same as the sentiment 
that Lord liannen has exta^scd.

Mr Phelps. — I do not, Sir, with great submission, and I think I can 
show immediately it is not so. The very illustration that Valid employs 
in this passage in respect of the pearl fisheries which extend 20 odd 
miles into the sea, show what he is thinking of, and the context of the 
book shows that he is not merely affirming there the truism — I have not 
the author — I read from this argument, hut I will refer to it again — lie 
is not there merely affirming what had become the truism of the line of 
sea over which a nation is authorized for many purposes to extend its 
territorial dominion : it requires very few words to affirm that and no 
reasoning to support it. lie is referring to the product, to the article of 
the industry, not to the precise limit of the sen in which it is contained, 
and I understand his proposition, though I may misunderstand it, of 
course, to he that where such a marine product which he relers to, not 
only to the pearl fishery, but to fisheries in general — where it is in the 
adjacent waters, where it appertains to the territory, where it is not inex
haustible— would perish if it were not protected, the property is in the 
industry, in the fishery, ns the suggested, not in the specific animal by 
which he does not mean that he could follow that animal ofl into a 
distant sen and assert the property over him that he would over a domestic 
animal — over his horse or his ox, hut the property in the industry.

Sir Charles Russell. —-May I interpose,if it is not inconvenient to my 
learned friend ?

Mr Phelps. — Certainly.
Sir Charles Russell. — I have the hook here, and it will he found, 

with reference to the book, lie^t dealing with the question of the circums
tances under which dominion may he extended.

Mr Phelps. — Yes. ^
Sir Charles Russell. — There is no question of properly; hut domi

nion may be extended, and lie justifies that with relation to the line of 
defence, lie goes on in the very next passage following to show how far 
this possession may extend; and then he proceeds to justify the extra
territorial limit of a certain margin of the sea.

Mr Justice Harlan. — Hut when he refers to the fisheries of Ceylon, 
do you think lie means to say that properly only within the territorial 
water, but no property in the fishery outside? )

Sir Charles Russell.— No; he then dealing withJa different matter 
altogether, that you may acquire by possession ; and Ahe case he puts is 
dominion in that spot, in that place, — it is clear lYpin the context. The 
passages arc not together, and they are not in the same connection.

Mr Phelps. — They are succeeding sections.

' /



— 1978 —

Sir Charles Russell. — He is showing how fur this possession may 
extend ; and then he proceeds to discuss the limits referring to the old 
ideas of extended jurisdiction. In that paragraph 289, he refers to the 
limitation of cannon shot.

Senator Morgan — Sir Charles, as to the properly outside the three- 
mile limit, 1 underland you to insist that the Author refers to the doctrine 
of acquisition by prescription?

Sir Charles Russell. — Partly that, I do not sax wholly that, hut pos
session.

Mr Phelps. — I am very much obliged to my learned friend for re
minding me of what had escaped me for the moment. There is another 
passage from this author to be cited in another part of my argument which 
shows that my construction of his language is right. It does not depend 
merely on the illustration he employs, which shows very plainly that he 
is not proceeding on the ground of a three-mile limit. Within the three- 
mile line, anything that can he taken out of the water belongs exclusively 
to the nation; nobody denies that.

Bir Charles Russell. — Well, we do not admit that in that sense at 
all. We say that there is the exclusive right to lake it, not that the pro
perty belongs to the nation.

Mr Phelps. — Did I say •' the property belongs to the nation”? I 
did not mean to say that in that sense of property belongs. The exclu
sive right, if my learned friend likes that expression belter, and it is, 
perhaps, the more correct expression, within the three mile limit of a 
nation to take out of the sea anything that is worth taking, no matter 
what it is, is just as complete as its exclusive right to take similar pro
perty on its soil. |. take it there is no question about that. What, then, 
is the necessity for this eminent author going further than that in the 
assertion that he makes about these rights? When he has said that 
within the territorial limit the right is exclusive, he has said everything, 
lie does not say that at all. lie says that nations may challenge to them
selves the right to appropriate properly of this kind which, as he says, 
appertains (if 1 give liis words correctly, that is the substance of ill, and 
that their right becomes as extensive as the necessities of the husbandry 
of this marine or semi-marine product extend ; and, as I shall show, that 
is the usage that has obtained everywhere, without it, this would he non
sense. /

If you write in to what Va I tel has said there ihe limitation “ provided 
always” — and that is what is suggested as the!explanation— to write 
at the bottom of this passage : provided always that this product or fishery, 
or whatever it may he, can be availed of within three miles of the coast — 
if that is not sufficient as in nine cases out often, and indeed 99 out of 
100 il is insufficient — then this right that he has set forth so fully comes 
to an end, and if it is sufficient he has only affirmed in all this language 
what nobody at all denies and which might be stated if he had occasion to 
stale it in a single line.
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Sir Charles Russell. — He is writing at the end of the last century, 
in 1797.

Mr Phelps. — If that is a question in dispute, we were aware of the 
date of Vattel’s writing, and I presume the Tribunal also were. If my 
learned friend means to assert that Vattel does not support my view that 
is one thing. If lie asserts that Vattel is not authority when he stated 
that, that is another thing.

Sir Charles Russell. — No, 1 referred to the dale, because I he limita
tion of the territorial jurisdiction was not then fixed as iti^now .

Mr Phelps. — It was lixed and there was some limitation.
Senator Morgan. — And it is not fixed now.
Mr Phelps. —No as 1 shall show presently by the English decisions, 

but we must take one thing at a time.
If it he said that Vattel wrote too early to be authority, that will dis

pose of this citation ; that is a point on which 1 have nothing to say. If it 
he that he, in using this language, meant only to assert that the exclu
sive right to take property out of the sea, within the limit assigned to 
the territorial jurisdiction, was enjoyed, then 1 say, with very great res
pect, his language is completely misunderstood. Another section, which 
will be found on page 148 of the United Slates’ Argument, shows that 
plainly enough. That is seeWSn 289 which is the section immediately 
following the two from which I have read. Those 1 have read are sec
tions 287, a part of 288, and this is 289, or an extract fro.m it. 1 do 
not assert that it is the wlrole, because I do not know without reference 
to the book.

It is not easy to determine to what distance the nation may extend its rights over 
the sea hy which it is surrounded. . . Each state may on this head make what
regulation it pleases so far as respects the transactions of the citizens with each 
other, or their concerns with the sovereign : but, between nation and nation, all that 
can reasonably be said is that in general the dominion of the state over the nei
ghbouring seas extends as far as her safely renders it necessary, and her power is 
able to assert it.

And in that connection I should like to read wlmt Chancellor Kent 
says.

Sir Charles Russell. — But then Vattel goes on to say in the same 
passage that he refers to the cannon-shot.

Mr Phelps. — If Jtsu^will give me the book I will read it.
Sir Charles Russell. — No, 1 heg your pardon for interrupting you.
Mr Phelps. — It is no embarrassment, and I will read anything that 

is desired.
Sir Charles Russell — No, I do not wish that.
Mr Phelps. — I regret that I read these citations from where they had 

been taken, without bringing in the volume, as 1 might have done, but 
if there is anything further I will recur to this subject again.

Then Chancellor Kent says in his First Commentaries, at page 29.

It is diflicult to draw any precise or determinate conclusion amidst the variety
sso



1980 —

of opinions as to the distance to which a state may lawfully extend its exclusive 
dominion over the sea adjoining its territories and beyond those portions of the sea 
which are embraced by harbours, gulfs, bays, and estuaries, and over w hich its juris
diction unquestionably extends. All that can reasonably be asserted is, that the 
dominion of the sovereign of the shore over the contiguous sea extends as far as is 
requisite for its safely and for some lawful end.

It is pretty clear that Chancellor Kent is not talking about the three- 
mile limit there, because the very suggestion with which he starts is. 
how far beyond the territorial dominion may a nation extend its powers; 
and he answers that question by saying, over the contiguous sea, the sea 
that washes its coast, as far as is requisite for its safety and for some 
lawful end.

And he says in another connexion that being from page 29 of his 
commentaries, and this is on page 31 : —

And states may exercise a more qualified jurisdiction over the seas near their 
coast for more than the three (or live) mile limit for fiscal and defensive purposes. 
Belli Great Britain and the United Stales have prohibited the transhipment within 
four leagues of their coast of foreign goods without payment of duties.

That is out of place. I shall come to that subject later on. I only 
refer to those in connexion with what Vattel has said, and 1 respectfully 
insist that both these authors, Puffendorf and Vattel intend to assert and 
do assert the right of the nation to extend its dominion over properly of 
that sort attached to its territory in some way in the contiguous sea, which 
is made the basis of an important industry just as far as is necessary to 
protect that, and whether that falls outside of the three-mile line ; whether 
indeed, as in the case of the pearl fishery, it all falls out of the three-mile 
line or whether it is properly that is " time within the three-mile 
line or part of the lime without it, it all comes in under the general prin
ciple, the necessary principle, without which 1 have said there would be 
no such property to quarrel over. As my friend suggests to me, both 
writers make a cardinal condition of the exlmustibilily of this product, 
distinguishing such a product as this from those general fisheries that are 
there, as far as we know, in the administration of human affairs inex
haustible or practically inexhaustible.

Then there is a passage from Valin, a French writer, which is cited at 
page 188, which may usefully enough he referred to in this connection, 
though it is suggested for another purpose. When we come to discuss 
the question of the Newfoundland Fisheries that have been spoken of be
fore in this argument, it will be seen that this passage from Vattel that 
I have quoted was quoted in that discussion as giving to Great Britain the 
exclusive control over those fisheries extending very, very far out into 
the ocean in all directions from I lie const. It is in that connection that 
this front Valin is quoted.

As to the right of fishing upon the bank of Newfoundland, as that island which 
is as it were the seat of this fishery then belonged to France, it was so held by the 
French that other nations could naturally fish there only by virtue of the treaties.

«I
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How far out that was we shall see when I corné to deal with the subject.
This has since changed by means of the cession of the island of Newfoundland 

made to the English by the treaty of Utrecht ; but Louis XIV, at the time of I Hat 
cession, made an express reservation of the right of fishing upon the bank of New
foundland, in favor of the French as before. '

It will be seen, as the context, 1 think, is read front this book, from 
the construction that has been pul upon this many times when it has been 
cited in similar controversies, that Vattel never has been understood ns 
merely assuming that the nation had a certain territorial jurisdiction 
outside of the land, which nobody denies, but he asserts that irrespec
tive of that it may exercise a control over this sort of product under those 
conditions and under those circumstances.

Now what would be the consequence if the rule was otherwise, if this 
description of properly everywhere was held to be open to the whole 
world as these seals are claimed to be open? What has been the result 
where that has taken place, and what must necessarily be the result? 
The necessary result is extermination. It is only the nation that has a 
husbandry established that has in the we the means of regulating
and protecting, and in the second place has rnftofeuse of the product to 
make it valuable — it is only that nation that has any interest in protecting 
it; it is only that nation that can protect it. If they cannot, nobody else 
can. If it is thrown open to the world , then" the history of the seals 
in every other part of the world would be the history of all marine or 
semi-marine products, and we come to the conclusion that the inter
national law on that subject is one that throws over to the world products 
of that kind in such a way that they must inevitably be destroyed.

Now is there any authority the other way? Have my learned friends 
in the exhaustive and very able argument of this case, both in w riting and 
orally, which the Tribunal have had the advantage of hearing, produced 
anything on the other side? Is there some writer on international law 
that has declared somewhere, in the same sense that this right does not 
exist? Is there any writer or any Court which can he found to assert that 
in property situate like this to which Valid refers there, the right of pro
tection terminates at three miles or at a cannon shot or at any other spe
cified distance? Why yes, there are jurists who have had the high honour 
of being cited by the most distinguished counsel of a great nation — there 
is a man ol the name of Robert Hayncr who writes for the newspapers in 
America, who is brought forward as one of these jurists, who has been a 
consistent champion to the extent of his capacity of the British side of 
the case from the beginning on every single point that has been discussed. 
He is an authority for my learned friends, not only on this important 
point of international law, but on every other question that has been pro
posed in the course of this dispute. What his motives are may be con
jectured. I do not know anything about them and 1 do not know any
thing about him. lie is not a lawyer, and who and what he is and 
w hether his name is a nom de plume or not, 1 do not know.

69



There was a very celebrated English Judge who, in one of liis judg
ments, declared that reading and writing came by nature; if he had lived 
a little later he would have added “ international law " to the category . 
That is a subject on which a great many people are able to enlighten the 
world without having had the advantage of any previous education. 
Problems that occasion grave difficulties to great law yers and judges, they 
are able to dispose of in a very short time. Then there is another young 
gentleman named who has written an argumen! and printed it to the same 
effect. I am told that he belongs to the New-York liar, and practises as 
a lawyer there. I have not the pleasure of knowing him ; hut he has 
written an argument. Well, they are about as much authority, I was 
going to say though they are really of course not so much authority as 
the arguments of my learned friends; the difference being that the argu
ments of my learned friends come from gentlemen eminently qualified lo 
make them instead of from those who do not enjoy such qualification.

Then it is said my friend, President Angel!, of the University of Michi
gan, who is the President of that University and a gentleman of very 
high standing, in a magazine article has said the same thing, — that we 
have no such right. residentAngellis nota lawyer, and has had
no opportunity to see the United States’ Case and on what ground wo put 
it, or what the facts are. I should be very willing, with those additional 
advantages, to submit this Case to his judgment. He would frankly say 
probably, if he were enquired of, that this was a casual, superficial ex
pression upon a subject he had not examined and with which he was not 
familiar and in which lie had assumed as true what had been so largely 
claimed on the part of Canada at least, if not of Great Britain. If we were 
going into pamphlet literature on this subject, I would rather commend an 
Article that has more recently appeared from Mr Tracey, a very eminent 
lawyer, in the “North American Kcvicw”, which 1 have seen since I 
came here; and an Article by Mr Slater in the “ Nineteenth Century ", 
one of the most eminent of British Naturalists, which came out pending 
my learned friends’ argument on the other side. If these are the sources 
to which we are lo go, I think the weight of the Magazine literature will 
be found to be as much against my learned friends ns autliorithies of a 
higher character. With that exception, if we have misread Yatlel and 
Puffcndorf. no other writer is produced to show it; no writer who has 
put a different construction on those passages; no writer who has affirmed 
the rule of law to be different from what we affirm it to be here. It is 
to such sources as that, of whom it is not too much disrespect to say 
that they are quite beneath the attention of such a Tribunal as this on 
such an occasion, that my learned friends have to go for what is called 
authority.

Now, it cannot be at this age of the world that in respect of properly 
of this kind which the world contains in many seas, on many shores, the 
question of the legal right of the nation to which it appertains to enjoy it 
and protect it can be new. It may be new as applied to the seals, or it
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may not. It cannot be new in the sense in which Vat tel and Puflendorf 
discussed it. It can he found one way or the other, and if we are wrong, 
certainly the learning and diligence of my learned friends must be able to 
show it. It may perhaps have been observed by the members of the Tri
bunal that upon this discussion, upon which we have cited so much and, 
in addition to that that I shall cited the opinion of a great'smaoy more 
writers of authority from various nations, English, American, French, 
Italian, Portuguese, German, — it cannot have escaped the notice of the 
members of the Tribunal that my learned friends, in their exhaustive pre
paration of this subject and better qualified than we are I am sure to ex- » 
plore that learning, have brought you nothing but the lucubrations of 
these young gentlemen in the United States, who, from some inducement 
that is not known to us, have written arguments on that side. If I have 
overlooked anything, 1 shall be happy to be reminded of it.

Now, as 1 remarked the other day, the title of a nation comes by 
possession and assertion, where that possession and assertion does not 
controvert any right of another nation or any principle of international 
law that is founded upon the rights of another nation. It is possession, 
and assertion, and in every case, as it will be seen when we refer again to 
that review of similar cases that was presented to you by my Associate in 
the opening, that is what the title of the nations stood on. They requi
red no conveyance from anybody. They made no Treaty with anybody. 
In every case they stretched out the hand of the national power and took 
possession of this adjacent product, and proceeded to husband it and im
prove it, and to give the world as well as themselves the benelit of this 
product. That is what they did. If any nation had a better right, that 
step on the part of the nation that appropriated it would have been open 
to question and would have been made the subject of controversy. If they 
had appropriated what belonged to some-body else, their appropriation 
would have been open to challenge, and would have been challenged. If, 
on the other hand, they had appropriated only that which was the com
mon property of all mankind, still more would their appropriation have 
been successfully resisted and challenged by those who had an interest in 
doing it, who desired to avail themselves of their right to participate in 
property that was common to mankind. When the United States, there
fore, in appropriating this territory to the protection of the seals and in 
founding this industry upon it, have so taken possession of it and asser
ted the title on which the existence of this herd depends, the moment it 
is gone the seals are gone; when they have done that, the question is, what 
right of mankind have they invaded, if they have invaded any? It is the 
rig'll of mankind to exterminate that race of animals, because they 
cannot participate in it on the sea without doing so. If it were possible 
for the rest of the world to come and avail themselves of what is called 
pelagic sealing of the product of this herd and not exterminate it olf the 
earth, then the argument of the other side would have the advantage of 
being placed not upon the right of extermination, but upon a right of



participation in what they say is open to all the world. But that is 
impossible, as I shall show more clearly when I come to deal with this 
evidence. I assume it, for the purpose of my present argument, if llie 
world outside have any right) in this business, to participate in it, it is a 
right to exterminate it in a very shortspace of time.

Now when the United Stales stretches out its arm and takes posses
sion of this properly or this herd or this interest — call it what you will 
— which appertains to their territory is produced there and would perish 
without it — lakes care ol it and protects it and founds this industry upon 
il, asserts ils title, then when these individuals who challenge lhatcome 
forward and say they arc assuming a title to what belongs to the world, 
they are shutting us out from a participation ol that sort of benelil 
which as a " freedom of the sea belongs to all mankind; “ I 
say ? What is it you propose to do? — what do you want to do? We 
want to take these seals as you have been taking them indiscriminately 
in the water. Gan you distinguish between sexes? No. Bo you at
tempt to distinguish ? No, because it would be of no use. What is the 
result of that? Well, life result of it woufd lie that before live years the 
seals would have perished off the earth. Now upon the proposition ol 
my learned friend, international law is on that side. International law 
provides by a principle founded upon wrong and not upon right, enun
ciated now here, by no writer, applied in no other instance that we hear 
of in the history of the world — international law, this suhlle essence 
that only exists for mischief and can he traced to no foundation of right, 
steps in now and says we cannot assert our right to this property on the 
part of the United Slates Government. It is the right of mankind to 
exterminate off the face of the earth, and therefore, if there is a little 
knot of adventurers anywhere that desires to embark in that business, 
the Government must retire and extermination must take place.

Now, I say that that stands upon no authority; it is justified by no 
writing in any hook that would receive a moments’ attention by lawyer 
or judge. It is not that. iL-is justified by no practice that ever 
prevailed; but is contradicted by all practice that ever prevailed; and 
it rests upon nothing, — no reason that can he slated. ' M\ learned 
friend criticised my Associate, Mr Carter, for saying that the right 
of the Government to avail itself of this industry depends upon the 
fact that they could so administer it as to preserve it for mankind, at the 
same time giving mankind and themselves the benefit of the product. 
Why, that surprised my learned friends. Their capacity for surprise is 
large. The motto of “ Nil udmirari ” is not on their coat-of-arms; and 
I have noticed sometimes that the surprise of my learned friends at pro
positions advanced was in the direct ratio of their inability to answer 
them. When a proposition is staled that cannot be answered, “ Oh ! ”, 
my learned friends say, “ Are we to regard that as serious? Do you 
mean to persist in it after you have been informed in the British Counter 
Case it is wrong. We pause fora reply Well, being apprised, with
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a sort,of audacity possibly that belongs to a younger country, that we 
should venture to persist in it till we heard the answer to it, that occa
sions reiterated and additional surprise. Now, if you do not like my 
brother Carters' reason, if Hint is not sufficient, what is there ? On what 
ground does their proposition stand ? Here are two propositions that are 
directly opposed to each other; one of them must stand to the exclusion 
of the other..—^

The proposition on our side is that I lie nation to which such a pro
perty appertains, where it belongs, and is produced and which can alone 
administer it, and which has at labour and expense and through a long 
period of time established that industry, has a right to it by the prin
ciples of international law. — Their proposition is that it belongs to such 
portions of mankind, — 1083 people, I believe my brother Robinson 
says constitute mankind in this case, — that it belongs to such portion 
of mankind as want to use this property in a way that is certain exter
mination.

Now, there is where we are at issue exactly? When we ask our 
learned friends. Has this unfortunately been established by authority, 
so that we are too late in establishing our proposition? We are referred 
to Robert ltayner, and one or two persons of that sort. When we ask 
for the practice and usage, which, in another part of this case, we are 
told by my learned friend constitute international law and is indis
pensable to it, you find the practice of the whole world is the other 
way. In every case, when you get down to fundamental principles 
and ask for the right on which it stands, what have they to say? It 
is, Sir, I respectfully say, as I said in the outset, the statement of this 
proposition either to a legal mind or to a mind that is possessed of any 
sense of justice, — that is its argilment, — there is nothing to add to 
it after its statement; the answer to it may be invited, the answer to it 
may be asked for, and until Hint answer is forthcoming surely there 
is nothing more to be said ?

I do not propose in the review that'll am about to make somewhat 
rapidly of the various instances, — all tlrg,irfstances/fn the history of the 
world that we know anything about of similar property similarity 
situated, — to spend a great deal of time because this has been presented 
by my Associate in the opening, and it certainly is not necessary for me 
to repeat what has been already said at the risk of not repeating it as 
well; but I want to review them in order to give point to what I have 
said in respect to the arguments on the other side.and in respect to the 
arguments on the other side and in respect to the practical application 
of these industries.

The first one is this one of the Ceylon Pearl Fisheries. They extend 
from 6 to 21 miles from the shore, outside entirely of any jurisdictional 
line. There is not an oyster, as far as I understand that is within 6 miles 
of the shore. By various Statutes, and most just and proper Statutes, 
throughout a very long period of time ( I will not undertake to sav how
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long, but it is said in the British Argument “ from time immemorial, ” 
and 1 presume that expression is correct, as it is ordinarily employed), 
these Fisheries have been regulated and protected, and exclusively 
enjoyed under the British Government or its Colonies. Not a pearl-
oyster was ever taken there, so far as we have any reason to believe, by 
any living man, except subje -those Begulations, — not an instance
has been produced of any shfo of any individual ever attempting to
interfere with that. *

Well now let me sjtppose that some sharp American should lit out a 
lishing fleet, and go down there in the pursuance of the rights of mankind 
and begin taking up those Oysters in defiance of the regulations by which 
alone they are protected from extermination — in defiance of laws whicfc 
prevent British subjects at least (and we will see about that in a moment), 
from interfering with the Oysters in a manner that is not perfectly consis
tent with their protection as shown by experience and intelligence. Let 
me imagine such a fleet going down there. Well the Commander of this 
expedition says : “ Aye, what are you proposing to do here ”? “We
are proposing to take up pearl Oxslers and we have come out to make 
profit Take them up — how? “ Why as we get them ”, “ An
particular time ”? “ No, at any time". “ Anvparticularway ”? “No, 
in the way we can get them ", “ Well, are you aware that that would
result in the speedy destruction of the whole production ”? “ Well I do
not care anything about that. Let the ladies go without their pearls. 
What consequence is it if they are exterminated. It is a small matter 
and any how I am here on the part of mankind : you have no control 
over the high sen that is free; we are free to exercise the right of fishing 
on the high sea free to all mankind

Now what does anybody suppose would take place? — That Great 
Britain would stand back and bow in deference to those rights of man
kind and permit that fishery to be exterminated? Will any man say that 
a Government ought to do so? Does anybody suppose that it would do 
so? Why the question answers itself?

Now what is the answer/in the British argument to this? Why, it is 
said in the printed argumenhby my friends : “ The right to these pearl
fisheries out in the sea hasten recognized from time immemorial by 
every body ”, That is precisely what we say. It belonged to you from 
time immemorial, and it has,been well recognized, and all the nations of 
the earth have agreed that you should recognize it so far as can he shown 
by their abstaining from interference. You have had — you have been 
permitted to have — by I he acquiescence of all nations this property : 
you bring yourself — (in fact this illustration is given by Vattel) — 
exactly within the principle — you bring yourselves within analogous 
usages, when you inform this fleet of </na.u pirates that come there and 
that come for the purpose of distroying thi# industry with its means of 
livelihood for those engaged with its profits to the Govern ment. — “ Why 
that you would be repelled is expected ; and all mankind and all the
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world agrees Hint you should Now suppose that the question in this 
Arbitration between Great Britain and the United Stales was, that the 
United States claimed that the British Government should pay for fishing 
vessels fitted ont by the United Slates to go there and to prey upon this 
pearl fishery at the risk of exterminating it — suppose Great Britain had 
done what she certainly would, or her colonies, and as she ought to have 
done when those people announced the purpose of their presence there — 
had taken she ship carried it in and confiscated in the presence of the 
laws made there and in force for that purpose, and the United States calls 
upon Great Britain (as they call upon us in this case), to pay for vessels 
seized in Sea fishing, and that is the question that is addressed to this 
Tribunal, and we become the advocates of the rights of mankind in the 
open sea and we ask an Award that vessels there for that avowed purpose 
and with that certain result and seized by the British Government in pur
suance of Statutes that have been long in force, that are well know to 
all the world — that they should pay for them — I should like to know 
what award is to be expected from this Tribunal in that case?

I should like to know what member of this Tribunal would entertain 
that proposition for one single moment; and yet that proposition stands 
upon everything that can be invoked in favour of the propositions of my 
I (Aimed friend in respect of the seal — that is to say it would stand upon 
a general dissertation on the freedom of the sea and the right of fishing 
nsi a part of the freedom of the sea, and upon this favourite proposition 
of tmy learned friends that they recur to with so much pleasure—(because 
it sterns more gratiful to them than discussing some propositions in the 
case) — that you cannot give an extra-territorial effect to municipal sta
tutes. Well, that is all very true as a general proposition -1- not true as 
applied to this class of case as I am going to contend. It. is as true 
in this case as it is in the other case of the Atlantic : it is true that 
the sea is free : it is true that fishing, as a general rule, is one of the 
rights of Vie freedom of the sea : it is true that as a general rule statutes 
do not Extend in their effect beyond Hie territorial jurisdiction of the 
nation that enacts it. We have the advantage, in our claim, for payment 
of those schooners that are destroying pearl fisheries — we have the 
benefit of those propositions and nobody denies them I suppose. Should 
we succeed ? and if we should not, upon what principle is one sule to be 
appealled to in that case, and another in this? |

Senator Morgan. — But Mr Phelps, is it your View that dredging for 
pearls is fishing within the meaning of International law ?

Mr Phelps. — I do^pot know whether it is, but I do not care — it is 
one kind of fishing. There are shell fish I suppose; and whether the 
term “ fishing " would he correctly 'to getting them up— I believe
they call them “ Oyster Fisheries ” sometimes, but it is not material and 
does not touch the point that I am upon — It is that marine product situa
ted out in the sea 20 miles from the lapd, but appertaining to it, as it does, 
because it stays there on that coast — husbanded as it is there — certain 
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lu |iiii'l«li II' II In ilimlniM'il mill thrown ii|ivii In nil Hu' «mill llml «milil 
lin lliii viini' llml wmilil Im (ihmi'iilt'il.

!Ni>«, Sir, If II I»' Him llml llm»i> I'iniii llyal«re Intil In gn nflmio a«v«ii 
iitmilli'i nl' llin \nul' In niili'i In i'iiiiIIiiiii' Ilu'lr a|i«iii>«, mill «mil imliuri' 
iijinil I In' llrlllili Inirtlori fur Hull |iiir|iiin«, «milil III" ill'll' In' mil wi'ii 
knr? Slimilil Him Im nlil" In mn intilnr Ilium' limtiimlitili i'* " «« «1111 
mii'i'«n«l\ill\ iimliilniii Iliin inmlllmt un In iiyalnr*, II limy liiul «hiynil In 
III" *"ii till III" Hill" lull II lli"\ «"ill mi liillil |ii'u|iii|(iil"il lll«l‘" «« 
•litiulil mil

Si'imlm Mm hum |lm>* III" Hiilluli linvi'llillli'iil «"I mn rmi'inm 
IVnm Hi"»" (lalmrlne?

Mi Vli«l|i* I iln nul kilim I «n|i|in«i' Ilin> tin, lull I iln nul liiuni 
' litk" il fnr grmtlnil Hull Ihm iln, ni III"! wmilil uni ingnhiln llii'in In 
|nihliv rinmlnmnl

Hn I’limli'* II «»»" 11 I iln mil «jii'iili «llli «"I Inliil >, Iml I li"ll">"
lint If nm lliink il liHtli'iiitl «« mu i'iii|iiir«,

Mi rii«l|M I iln iml *|n'iili «till i'1'i liiiiily mi Hi! «iilu I »H|i|iiiN"il 
lli"\ tliil, Iml I iln mil i'iniii ! kitntt

Si'imliH Morgan Hi" \lll«li"illl gni «mill" III, uf "Hill««, gnl n 
ii'M'iiii" flMIH III" |un^|»i.i)l III" hn «intl», mill III"! mv lilinl" III" Inalril 
iili'Hl uf |iivlil I In'll' In llml "xli'iil

Mi Vh«lyi# liuil i« ii xi"« nf III" mm' I mil ruining In |ii "ll> «iiiiii 
I li.nl »ii|i|in»"il llml III" ltvili«li I>11»"inill"nI ili't-ii"il n ii'ii'iiiiI', Iml I iln 
kim« I nun In- i|Hil" miwIitki'U Ml IVii'llil* «milil kiinli n givlil ilinil 
Imllnt Hum I slionM lull il i* mil yuili'iiiil In mi nrgimmnl

Il inn itimiitniii llin iiut|ii"*liiin«il iiiiii nf limit llritiiiii («iiiiii limy 
"iiHli'llil fnr in llinir iirgittui'lll in) i |iln|i«liV, I n»k H|imi « Iml gnniinl 
i nit mv "\|'"vl ,| In iliei'iiilliiiilln III" i n«" nf III" «uni» linill I It ill? Ii""mi*" 
«In'll mil "nui" In Innk iiitn III" iniiililimi nf III" iiiiiiiinl. III" "iivtllli*
I ill"""' ll is III"*" Hlliltlitl» wlm II I!" "nlil" mi «lull" In III", In |trn|ittglll«. 
I" inmlimi, In "\i«l, llml ,nn' Inn Iiiiii** ii* Hint'll nlliii'lii'il In III" "un«l« 
n* llm ii«li II I lii'ii' i* mn tli«i rimiiuilinii lii'lm'im I In* Inn iui»"« III" 
on»"J'l Hi" seal» 1» Ion linm* sirnngvv Hum llml nl llm ny*lor. Hum il i* 
Mill I1' whivhvxvr nl my 111"in!• i« rv*|inn»ihh' fnr llm |irinl«il iirgnumnl 
«ml I l>iii"i" il I* »nnl hi III" nral urgtinmnll. " XX liy, III" ny*lvi'» urn un 
III" I mil nm nl III" »"» ; III" uvale mv mi III" ln|n llml HHlk"« ii ililli'l'imi'n ”, 

XX "II. hi Hi" lir»l |i|«i", «Iml mil linn I x ilon* llml »laml mi XMiim im 
»"l H|i a iln-tuu linn Hml lui» im ivn»mi fur il, mill im *«it*« in il, «li\, if 
il "xi»l« it "xi*l» a* a Imit nival ml" llml is "slalilislmil li\ iiiillmrily, anil, 
llii'ivlmv, iiiiisl lv iv^auilisl Is llmiv mix milImrily fnr il ? Is Hht" ii 
lino fiym anyluuli wIm »rnl" Itefnm tins argunmiil, In "X|ilain In ns why 
it is lhatsijmiv i» a ililïnixmo" lii'l»ovn a |iroilnvl nf Huit snrl mi III" liullmii 
nl Hu- sng. a lui "n I In- 4np ' Sii|i|ins" seals |tm|iagal"il on III" Iml lout nf 
th" sva i usinait nf gniug asfinn-, «milil limy immi'ilo llml wn slimilil Im 
any Iml lor iiff? Sii|i|ms<\ in llm nalniv nf llmsv animals, wlmn limy vanm 
in Ihox «ont In iho Initlnni llmro «illiin llirno milns ami their young



whit* lutin, mu lint'll mill ni I «ml, wmilil llml miilu» 11 ram» in mu favour 
Mml Wh liltVI* Hill gill IIHW f Or «H|i|m«h nil lilt* ullmr liilllil, III I «nul 
|ti«l imw, Mini Oy«|hi« witil ihIiiiii' fur Mil« purpose Why, il i« very 
appui mil Mini II i« uni n ililli'ihiiih Mini i « in Id Iniirft llih prliirlplh? Mini 
|m mil n illlîi'lhljih Mini I lii'ii» h n H y hhisii in II is uni n dllfmmmh Mini 
wiim ever henni ni linfnri' n « Ini n « Wh limy liifhr from Min nlieMii#' of no y 
n til limil > lihliig i lli'il in fit vu r of il

In answering Hi'iinlni Morgan * ijili'«linn Mi Fnafer |iill« in In my linml« 
mu* ni Mm Aids willi regard In llm |,nnrl Hanks nf I,nylon II i« called 
llhgllliillnii Nu I, n| I Ml I

Lil i *1 iml Ira 11 n i In n Wlii'ih n ru you rending from !
Mr I’lihljm I'age Mil nf llm III*1 yolunm nf Mm IIniled Hlafe* 

Append!* Till» llhgiilnllnii I* in llm«h word*

Wlihh'H« Ilii'ih I" rnnwih In »ii*pwl llml depred«lloii4 mu innnnilfNl in llm 
I'ihiiI Hindi* ni Ili 1*4 Mninl hv lmn!« nml nllmi vii**i«l« lie/peinlihg Ilnnn p!.*nn« in flu* 
ml III ««11*1111, wllhmil nny inn n««iltv nr liiwfill mil«n fm lining in llml «llimilon

lrni lin* |iiiili»i linn uf lll« Miijhily'« properly nml revenue, Mis ft i crHenry llm 
liuvelitiir liHimiie II l« | tin mini liereliy In et in I «ml declare

•Till'll follows llm lli'giilnliiiii

'Hull II niiV Imnl nr nllmi ve*nel «Irnll hereafter, Intlwimn lin» IOIJi nfJanuary nml 
llm innl nl April,«m helween Ilia |sl of Ortnher and Ilia mu I nf ftovarnhar ir» ar»V year 
In' Iniiml wllliiti llm llmlls nt llm peart fmhk*, n* fl««nlliml In llm schedule here 
mil»» m him' « ml, inn liming nr linvm lug «ml nni pint-ceding In Inr proper dexiinafinn 
it* wlinl «ml wi'iillmr limy permll, II «hull Im lnwfiil fnr nny person nr pentons hnl 
•Hug ii i ninnihelmi m wiinuni limn III* eteelleiii y Hi#* Oovernor, fnr llm purpose nf 
Mils lli'gnliillmi In Mili'i nml *nl/,n «m il Imnl or nllmr vessel, nml i/iriy llm *nnm In 
•HUM» inn v mii li 'ii I pm I m ph un In Ihls l-*lnml fm protêt utinn Ami every «uni» I »oal 
m nllmi vessel i« Imii'liy ilnrliiri'if liiilili* In fm fiilum l»y si nM-nt e nf nny rnurf In» 
vlug i hvi'iiim Jnri«illi linn nf so lilt le n I mnniinf, nml «li«M Im i nml'-.mm <1 at • ntiling)y 
I wii llilnl* lliei enf In llm nan nf hi* Majesty nml nrm lhir/1 In llm pr>f«nn i/ing nr 
plneni'iihitg, null'** «in It Imnl m nllmi vn»«i l *lnill Iihvh In i n for#ml min fiv hIuh 
I Inn ii l'mi'«nlil I »y in rldonl m nllmi necostafv > hiiim, Hie prnnf whereof In he on llm 
pill I \ Il I II 'g 111 |A «Ill'll lli'li'IH n

Hmintor Morgan llml in n «nil nf prize jtimdirtion.
Mr I'helpa Vh« llml i* wlml woiilil Impphii In llm vessel nf another 

initloii -Jtial. wml in llmri* in llm pioliiliilml lion*, nml intended |«, malt* 
n Ihiiifinrirry prnlit mil nf llm pearl oynters, Mml woiiM destroy Mm nm 

mnl lU.'ll, nml Mm mi/mtn/ itself. Mini is wlml would happen In il
Art* Xtf In undersliiiiil Mml Mm nmniiing nf Mml stabile i* Mml if nny 

Mrili«li Niilijhi'l dor* Mml his vessel «hull Im forfeited, Iml ij is open In nil 
llm rest of llm world; mid llmrefore il a llriti«li -object will gn am I regis- 
Iit his vessel under llm law* nf sniim othhr nation, Mini will give hirn 
Ihnl privilege, hi* tuny mum Micro willi impiinilv just as these renegade 
Americans me going, imih i Mm protection nf llm Itritisli ling info Mm de«- 
Inmlinn nf these seals wliirli would tp- an iridictaldn offi-nrh if if w#rr#* not 
under llml prolhclion. Is Mml llu* meaning of Mint statute * Is Mml what 
my learned friends desire us Po infer from Ihis tee li ni cal argument as to
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the general applicability of statutes that the real reading of that statute is 
that if any person, under the British Hag, should depredate upon these 
oysters within the prohibited time, his vessel is liable to seiz.ure and con
fiscation; hut if lie came there under any other ling in the world that he 
could get use of, whether it is his own or not, then he may exterminate 
these at pleasure. Is that what it means? Is that the construction that 
it would receive? Is it the construction that it ought to receive?

Senator Morgan. — It could not he meant as a hovering pro
vision.

Mr Phelps.— One would think not. The language is broad enough.
I shall have occasion pretty soon, in another connection, to consider just 
exactly, legally, what is the meaning of such a statute. 1 am now upon 
the general subject. Have they shown us that in this case, or in any 
other of those that have been referred to, and that I shall refer to again 
— have they shown us that in uny case either that an individual has been 
permitted with impunity to violate any such statute made for the protec
tion of any such product, or that any nation in the world in diplomatic 
correspondence, or in any other way, has challenged the right, or asserted 
the right of its citizens to go and participate? It is the usage that we are 
talking about. It is the usage and custom of nations that my friend says 
makes international law ; and it undoubtedly docs when such usage and 
custom has been sufficiently expressed, and it can only bo expressed by 
acquiescence. Undoubtedly, ou a point where the usage and custom of 
nations can be regarded as established, be is quite right in saying that 
makes International law, and may make it to such an extent that you can
not countervail it, even upon pretty strong moral considerations. That 

-ujis what we are talking about. We are not engaged in the discussion of 
the general principles of the extent and applicability of particular statutes 
whether they are or are not sometimes defensive regulations, whether they 
may or piny not be extended beyond the three mile line. That is not the 
point. What is the usage and custom of naliiths in practice, in point of 
fact, in regal " ' s kind under similar conditions — weaker
always — but similar? Now I repeat the question :

Instead of this argument on the general propositions that nobody de
nies, and that is perfectly foreign to anything that we have before us 
instead of that, have they shown us the case in which any of these coun
tries who have asserted such rights and in which any individual be
longing to another country has been permitted to Irangress it,or any na
tion has challenged their right to forbid il? I go further : have they 
shown that in addition to all these instances, which, as I said, compre
hended every case of such property that we know of, now existing in this 
world liaVe they been able to say “ in another country that you have not 
mentioned, in respect of another class of similar property which you 
have not brought forward, a nation which has undertaken to protect it 
and build up an industry upon it. has found itself incapable of enforcing 
its rights, and has permitted foreigners to come there and invade it to

6^63^922
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I he extent of destruction, or to any extent at all, whether to the ex
tent of detraction. Have they got such an instance? Not one. Star
ting wjlhf my learned friend’s proposition, that it is the usage of na
tions, just or unjust, right or wrong — that it is what the nations have 
consented to that makes international law — that it is of no use for us 
to talk about the principles of justice, of right, of the fundamental ideds 
that underlie the law of necessity, the necessity of mankind, the policy, 
the comity of nations-do not talk about that-show us what the usage of 
nations has been. Well, we undertake to show (and there is no contra
diction in the evidence in this respect) what the usage of nations has 
been in every similar case that we know of. Do they produce any other 
case establishing a different precedent? Do they show that, in any of 
these, invasion has been permitted ? Do they shown any challenge or 
question so that they can say; the usage is not universal it is not abso
lute, somebody has disputed, it in some case? Not one. But they say : 
statutes do not operate beyond the jurisdiction of the country that 
enacts them ”, Does the power of the country (call it by what name you 
please), operate to the extent of protecting this industry whether it is 
inside of the three-mile line or not? That is the question. Not what 
is the technical effect of a statute. What is the actual effect of such 
statutes, whether it is 100 years or more that they have prevailed in all 
parts of the earth. My learned friend who just now was so clear that the 
passage from Vattel, that I began by reading this morning, applied only 
to the three-mile limit, forgot for the moment that they have cited that 
very passage in the printed argument in support of their right to protect 
those seal Fisheries 20 miles out at sea. My friend cites the same 
passage that I have read as showing that their right to the Pearl Fishe
ries is unquestionable. Vattel says so. But this morning he informs us 
that Vattel is very clearly applying it only to the tree-mile limit.

Sir Charles Russell. — I was not referring to that passage in the ob
servation I made.

Mr Phelps. —That passage was the oui y subject of discussion at the time.
' _ Sir Charles Russell. —They arc not in the same section at all — not 

in the same connection.
Mr Phelps. — I am referring to the passage that I read from the 

Inited States’Argument this morning, being one section and a part ol 
the next section, and the question arose — it was suggested by his Lord
s'' ' i that only was a very circumlocutory (that is my expres
sion ; not his Lordship’s) way in which Vattel meant to say that the right 
was exclusive within 3 miles. That was the point, and my friend says 
very clearly that is what it means, and the context shows it; and yet in 
the Bristish Argument, at page 51, you will find Ibis passage referred to 
in support of the claim that they there make that their right to these 
Pearl Fisheries which they have had from time immemorial, is unques
tioned ; and they give there the very meaning and the correct meaning to 
the passage from Vattel that I gave it this morning.

x
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Now my friends may have this one may or the other. It does not so 
much stand upon what Valtel says, eminent as he is; it is a good starting 
point to find the proposition so feliciliously stated by so great a writer. 
Cast that aside : what is the usage of mankind in regard to these various 
kinds of property? They say : there is no analogy between oysters and 
seals— that is in another passage. Well, what is the reason that there is 
not? — and, if there is a difference,which way does the difference make? 
Both arc marine products to a certain extent—the oysters exclusively so. 
They never come ashore — never touch the British territory : the 
seals do come ashore, and they have to. They are produced there and 
they remain there a consfffcrable part of the time. Now what is the 
reason that there is not an analogy? and, so far as the analogy fails, 
which way does it mark? In which is the case the strongest for the right 
of protection if there is a difference between the two cases ? There is the 
case of the Mexican Pearl Fisheries. I will not read those Statutes again. 
As I have said, they have been rend once, and they arc in point before 

tfu.i We know what their effect is, but 1 will just briefly refer to the 
fimap. tf you will have the kindness, Sir, to glance at the map it is at 
page 180 of the first volume of tjie United States’ Appendix. You will 
see tliere laid out — (and it has not been questioned in the British 
Coufitcr Case that it is laid out correctly) — the extent of the Fisheries 
that arc there protected. Those red and blue concessions —(that is 
the space in which these oysters arc found) — arc each 5 kilomètres in 
width. Now, the techincal operation of these Statutes I will consider by 
and bye altogether —w hat has taken place with regard to those Fisheries? 
Have they ever been permitted to be invaded by the Government of 
Mexico? /

Is lly>fe proof that somebody has gone there sailing under the Hag of 
mankind and claimed to lake a hand in those Fisheries in Ihe sea outside 
of the three mile limit, and that the Mexican Government have permitted 
him to do it; or that any nation lias asserted any such right? Those laws 
yjiply in terms to foreigners, but I lay no stress upon that. You cannot 

éxterul the jurisdiction of a statute, by the words of the statute itself lie* 
''goad the power which the nation has to pass such a statute. If a Statute 
doeb- not operate beyond the jurisdiction of the country that enacts it, it 
cannot be made to operate by passing another Statute in that country 
that it shall. The passing of Ihe second statute is no more operative 
than the first. J lay no more stress (except for a purpose I shall come 
to by and bye), #pon the fact that many of these statutes — both British 
and Foreign — are general in their terms, and manifestly apply, so far 
ns the language goes, to foreigners. That is as it is pul in another part 
of the argument — I care nothing about it here — I am upon the question 
of what has taken place under such statutes. International law is not 
made by any nation passing a statute -— it is the acquiescence of mankind 
in the assertion that makes International law. There is where it come* 
from.
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Now take the matter of the Coral Kcefs. The french law protecting 

that product will be found in Volume 1 of the United Slates Appendix 
page 469. You will find opposite page 469 on the map, the area of Ihe 
Coral fisheries on the const of Algeria which are protected by the French 
law. The second article from the Decree of the 10th May 1862 is quoted 
in French at page 469; and the translation is this :

Upon the request of Ihe expert lishermen of their representatives, or, for the 
want of them, of the syndicates (organizations) of sea-faring men, certain fisheries 
may be temporarily forbidden over an extent of sea situated beyond three miles 
from the shore, if such measure is required in Ihe interest of the preservation of 
the bed of the sea or of a fishery composed of migratory lishes.

You will sec on the map the extent to which that runs out, which is 
considerable. I do not know that the exact figures are given — 7 miles 
I am told that extends out. The Australian Pearl Fisheries will be seen 
indicated in a previous map opposite to page 468. You will see how 
very extensive they arc —much beyond any limit of territorial jurisdic
tion and that statute is by its terms, restricted to Itrilish subjects and 
boats in Ihe terms of its provision. It has been remarked upon by my 
friends on the other side. But there again what ever Ihe effect of the sta
tute may be the same question occurs : what has taken place? Is that a 
business that is open to mankind at large? Has it ever been attempted? 
The Italian Coral Beds have been referred to. The Coral beds of Sardi
nia and Sicily, the former is from 3 to IS miles from Ihe land ; the latter 
is I t to 32 miles from the land. The maps relative |o those w ill be found 
opposite pages 470 and 472 showing the extent of these “ fisheries ", if 
that is a correct term.

One map is of the coreal beds of Sardinia and the other of the coral 
beds of Sicily. You will see to w hat distance they extend. And those sta
tutes are general in their terms so that by the language of the statutes 
they would apply to foreigners. It was observed by the Marquis Yenosta 
when that was under discussion before — 1 believe when my associate 
was speaking — that lie did not understand those Statutes to apply to 
foreigners, but that foreigners did not go there. Well that is the point 
upon which I am now! lias Sicily, or has it not, from the beginning, 
up to now, successfully asserted its protection over this properly ? Has 
any writer challenged it? Has any nation challenged it? This has been 
extended to the oyster beds. Passing from the subject of coral — we 
have considered Ihe pearl oysters and the coral — I believe l have named 
all that there are — passing from oyster beds the British Fisheries Act 
of 1868 (which will be found on page 437 of the 1st volume of the Uni
ted Slates A “x), you will see, without my stopping to read it, is 
very explicit and is bounded by lines which are shown on Ihe map which 
take in a very great area of the sea. They arc 20 miles out in breadth 
for a long distance — some degrees of latitude, along tin; coast of Du
blin, Wicklow, and Wexford Counties; and it is provided there after giving 
these boundary lines from the eastern point of Lambay Island to Carnsorc
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point on the Coast of Ireland outside of the exclusive fishery limits of 
the British Islands within a distance -of 20 miles from there measured 
from a straight line drawn as shown o "le map, (hat all such Bye-laws 
should apply equally to all boats and p ms on whom they may be bin
ding. Then it proceeds in conclusion ayjhis :

It shall be lawful for Her Majesty by Order in Council to do all or any of the fol
lowing things namely.

(a) To direct that such Byelaws shall be observed.
(b) To impose penalties not exceeding twenty pounds for the breach of such Bye

laws.
(c) To apply to the breach of such Byelaws such if any of the enactments in 

force respecting the breach of Itegiilntions respecting Irish Oyster Fisheries within 
the exclusive fishery limits of the British Islands and with such modilicalions and 
alterations as may be found desirable.

(d) To revoke or alter any Order so made, provided that the length of close time 
prescribed by any such Order shall not be shorter than that prescribed for the time 
being by the Irish Fishery Commissioners in respect of beds or banks within the 
exclusive fishery limits of the British Islands. Every such Order shall be binding 
on all British Sea Fishing Boats and on any other Sea fishing boats in that behalf 
specilied in the Order, and on the crews of such boats.

Now there we have in explicit terms that the statute authorises the 
Orders in Council to extend to everything. Well, says my friend, they 
have not extended them. I do not know whether they have or not. If 
he says that, I take his statement.

Lord Hannen. — That requires a little explanation. It is only giving 
I he power to the Crown by the advice of the Privy Council to do certain
things in certain events.

Mr Phelps. — 1 am quite aware of that.
Lord Hannen. — It is a common mode. It is only to give the power 

of exercise; hut of course it has no effect. s
- - Mr Phelps. — I am quite aware of it. It is a statute that gives power

to issue Orders in Council that would comprehend others.
Now if Kngland has not that power, how can that statute confer it by 

Orders in Council?
Sir Charles Russell. — That is explained in the Argument at

page 50.
Lord Hannen. — It is to enable the crown to enter into Conventions, 

and othep things, without the trouble of going to Parliament.
Mr Phelps. — I should have said if the remark had not come from 

your Lordship but from I he argument on the other side— that that was 
a r "etched construction.

ird Hannen. — I am only telling you the fact; deal with it as you
think til,

Mr Phelps. — The statute contains no«such reference. The statute
is :

Every such Order shall be binding on all British Sea Fishing Boats and on any 
other Sea Fishing Boats in that behalf specified in the Order.
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Senator Morgan. — Uns the statute been repealed.
Mr Phelps. — No not that I know of. I believe it is not claimed to 

linve been repealed.
Senator Morgan. — Does a British Treaty repeal an Act of Parlia

ment?
Mr Phelps. — You are taking me beyond my depth when you put 

that question, Sir — I should suppose not. Hut his Lordship would he a 
better authority hv far on that subject, and so would my learned friends 
the Attorney General and the e.r Attorney General, than I am. 1 should 
think not. What its effect may he under the United Stales Gonstitution 
would he perhaps a different question.

Senator Morgan. — Under the United States Gonstitution an Act of 
Gongress would repeal a Treaty : A Treaty would never repeal an Act of 
Congress.

Mr Phelps. — It is said by my learned friends — this is suggested as 
a reason of that statute — with the extreme particularity with which 
English statutes are usually drawn 1 suppose it would have said so — it 
wqpld have said that it shall apply to any lishing boats in respect to which 
any convention or Treaty may he entered into; but we are still short ol the 
practical question; what has become of the fisheries? While we may he 
discussing the technical operation of a Statute that authorises Orders in 
Gouncil — while we may be considering whether in fact any such Order 
in Gouncil has ever been issued — and if my friends say it has not 
I of course take their statement because they know very well — while we 
are discussing that, what has become of the fish — the oysters? There 
again is it shown, in this exhaustive preparation, that not withstanding 
the language of this Statute the beds have been open to all the world 
up to the extent of the three mile limit. Has any instance of any 
infringement been shown, or does the same conclusion come as in every 
oilier one of these cases? The Government hike the business in hand ns 

— ns they are bound to do in justice to their subjects and 
themselves — they lake the business in hand by making a revenue and 
mating an industry, and they pass a statute that on the fare of it says to 
the World : “ Stanil off; you cannot come here within 20 miles and take 
these fish

My friend says that that statute does not do any good If the world 
came. Did they ever come?

Is tlisl challenged? Has Any body attempted it? Has any nation 
asserlednt, or has ij resulted in a complete protection of that industry? 
And what would liaVe happened if they had come?

The President — War. It has perhaps not been challenged, but it 
is a Challenge. /

Mr Phelps, i— Yes, if it can be dignified with the name of “ war ” ; 
but II is unquestionable that if any foreign vessel had undertaken to come 
there and destroy that Oyster bed, that vessel would have been taken and 
prevented from going on in the business. If that is war, then call il so.
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But wlmt nation would have backed up its citizens in any such attempt? 
What nation, I repeat, ever mode such an assertion? It is the practical 
result of those by the exclusive acquiescence of nations that I am dealing 
with. The Scotch Herring Fishery Act is a provision of a very similar 
kind. The map will he found opposite page 458 of the 1st volume of the 
United States Appendix, showing the extent of the sea. It is1 a very 
large one and covers a very large tract of sea extending some thirty miles 
from land. It applies in its terms to “ any person My friend says 
“ any person " means any person within the jurisdiction of Great Bri
tain and, for certain purposes. When that language is used in an Act 
they are undoubtedly right. But here again comes the same question as 
to the practical result that has taken place. I do not know, Sir, that, 
aside from these Herring Fisheries, Oyster-Beds, Pearl Oysters, and 
Coral, there is any other description of properly now known in the world 
that comes within the purview of this principle, except it be the seals.

Now what about the seals? What is the protection that has been ex
tended to them? And before entering upon that branch of the subject, as 
it is within two or three minutes of the time of adjournment, perhaps it 
would be convenient for you to hear me afterwards.

The President. — Quite so.

The Tribunal then adjourned for a short time.

Mr Phelps. — I hope, Sir, 1 shall not be found tedious in pursuing 
this line of illustration, or rather of historic precedent over which I shall 
pass as fast as 1 can and come to the particular point of the protection 
that has been afforded to the seal in the various countries, — all the 
countries 1 believe in which it is now to be found, and the consequence 
of the want of it in those countries in which it formely existed and from 
which it has now gone.

The first instances that I shall allude to arc under — the Imperial 
Government of Great Britain, hut in force in its Colonies. In the 1st 
United States’ ' "x, at pages 436 and 437 will be found the Act for
the protection of seals in New Zealand — an abstract running through 
several pages 438,43!) and 440 of the Acts and a Map. It is said by my 
learned friends in regard to the map and I think they are right in this 
criticism, that the map as drawn contains or carries an erroneous im
pression of the effect of the Act living the boundary of the Province of 
New Zealand that while I he map is correct in giving the limits of lati
tude and longitude which are described as constituting the Colony, that 
it was not the intention of the Act to assert such a jurisdiction over all 
the intermediate sea, hut only to make that a boundary so as to include 
•within it all the land and islands with the usual territorial limits, and that 
the map as drawn in view of the Act is calculated perhaps to produce a 
false impression. Certainly that was not the intention of the gentleman 
who prepared this map; but I think the observation of my friend is well
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founded upon that. Neither is it in the least material to our purpose, 
neither would it he material to our purpose to assert that, because as 
I believe I remarked this morning nothing can be clearer than that 
the jurisdiction upon the high seas of a country cannot be arbitrarily 
extended to geographical limits, aside from any special necessity that 
would justify it by a Statute of that country.

So that if it were true that the Legislature of New Zealand bad under
taken to assert that several thousand miles of sea, irrespective of any par
ticular purpose, should be regarded as the territory of New Zealand, that 
would no morc^make it so than it would have followed if they had passed 
no such act whatever. But the point is the close protection, the very 
special protection given by these acts, and as to which, on the face of the 
act, any vessel, boat or crew arc made liable that is'found within the wa
ters where the seals are. That is the point to which we have intended to 
invite attention by reference to these Statutes and the construction of the 
map.

Section 4 of the act of 1887 provides :

If any person shall be found in the possession of any seal, or the unmanufactu
red product of any seal, during the close season, such possession shall, for the pur
poses of the said act and this act, be deemed to be, in the absence of satisfactory 
evidence lo Ihe contrary, sufficient proof, and so on.

Then section 8 is :

Any vessel or boat the crew of which, or any part of the crew of which, shall 
be engaged in illegally taking seals, and any vessel or boat on hoard of which any 
seal so illegally taken, or the skin oil, blubber, or other product of a seal so ille
gally taken, shall In- found, shall, together with the boats, furniture, and appurte
nances of such vessel or boat be forfeited to Her Majesty, and shall be disposed of 
as the Commissioner may think lit.

There are oilier very stringent provisions. There is one in section 7 
that provides in effect that any officer of that Government shall.have 
power to enter upon and search any vessel within the jurisdiction M the * 
Government of the Colony of New Zealand for any seal or the product of 
any seal. I need mil go through with the details of Ibis protection; it is 
enough to say that they are such measures as are very properly and iu- 
telligentlv adopted by that Government for the protection of the seal, and 
whether they arc greater or less, or right or wrong, in thenselves, does 
not affect the principle.

Now here again the same observation which I have had occasion to 
make before is applicable. During all Ibis period and through all these 
Acts, if Unpractical operation of them during many years has been only to 
control British subjects and British ships, and if it be true that the seal 
lisheries of New Zealand have been open to the world during this time or 
any part of it, or if such an assertion lias ever been made, evidence of 
it would have been forthcoming, because my learned friends, of course, 
and those who instruct them arc quite in possession of all the records,
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and all the information and knowledge that is to be furnished by the 
Government eNNew Zealand, on this subject, and we are not.

Now look at it for a single moment. Is there a single spot in the 
world where the fur seal is known ever to have been that it has not been 
made the subject of pursuit from the very profitable results of such pur
suit? Is there a place? We have seen in the progress of this case that 
on almost every spot in the world except these Islands in Behring Sea, 
the seal has not been only pursued, but exterminated. In two or three 
localities, under the influence of such protection as has been adopted at a 

* comparatively late day, when attention was called to the value of it — in 
two or jhree localities like the Lobos Islands, and such places, there is a 
remnant of the seal. Now if the New Zealand seals had been open du
ring all this time to general pursuit as my learned friends contend, the 
Behring Sen seals should be and are, how happens it that that place alone 
has been free from the attacks of these' vessels that have gone to the 
utmost parts of the earth, as the evidence shows for the purpose of depo
pulating and exterminating I he seal Islands. This then appears that 
under these Statutes which on the face of them appeal to everybody — 
under the effect of those Statutes in the districts shown by the map, the 
seal has been protected, and the world — that is, such portion of the 
world as Could have any interest in trespassing upon it — has acquiesced 
in that.

Then the Falkland Islands is another place where at a later period — 
as late as 1881 — measures were adopted for this purpose. It was an 
Ordinance to provide for the establishment of a close time in the seal 
fishery of the Falkland Islands and their dependencies, and the seas adja
cent thereto; and the preamble is : — „

Whereas the seal fishery of these islands which was al one time a source of profit 
and advantage to the colonists ha#been exhausted by indiscriminate and wasteful 
fishing, and it is desirable In revive and protect this industry by the establishment 
of a close time, during which it shgjfcshe unlawful to kill or capture seals within 
the limits of this colony and its dependencies.

Be it therefore enacted, and so forth. That is the reason and the first 
reason is why no person shall kill or attempt to capture, and without 
stopping to read the various provisions which will be seen to apply in 
their terms to any person, any ship, any master or sailor, and that every 
description of seal including some varieties that are not strictly of the 
faimly of the fur seal.

Sir Charles Bussell. — Within the limits of the Colony,
Mr Phelps. — Within the limits of the colony and its dependencies, 

yes. It does not appear there, — I think the contrary does appear — 
that the sealing is not pelagic. I do not know whether it does or not that 
this scaling is principally, I believe, on the Island.

Mr Justice Harlan, — At any rate, that state went as far as the coun
try thought it could go for the protection of the seal.

Mr Phelps. — It went as far as it was necessary to go and only limits
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it by the limits of the Colony and we shall see presently that that is the 
ÿue question involved.

I may say in passing what 1 might better have said at the beginning of 
this afternoon, that this protection of the seal, shown to be universal 
now as far as there are any seals left, is a very important consideration, 
or will be a very important consideration when we come to discuss the 
extent of the freedom of the sea. It will be seen, as I pass over these 
instances, that in every spot where there are any seals now, even in pla
ces where they have been so nearly exterminated, that it is almost ques
tionable whether it is worth while to try to restore them ; like these very 
Falkland Islands and some other places. W.herever there are seals 
enough to afford any prospect ol usefulness in attempting to protect 
them, there they are protected. So that if the right exists to come here 
and exterminate this race upon the high seas, why then it follows that 
you may do on the high seas what the inhabitants of this country are 
prohibited by their ow n laws from doing within their jurisdiction,— what 
is prohibited by the laws of every country where the same animal is still 
to be found

Now,"it is said by my learned friend, Sir Richard Webster, that the 
case of the “ Harriet ”, which was a vessel belonging to' the United States 
that was captured on the Falkland Islands, — the correspondence in 
respect to it contains some language tending to showS^it the Govern
ment of the United States did not recognize any right to interfecojvitli 
them upon the high seas, but àsserted the contrary. My learned frjend-* 
is wrong in the inlerenee that he draws from that case, except to tlie very 
limited extent that I shall point out. The correspondance will bl found 
iu the CounteKCase of the United Stales at page 184. The American 
ves/itd, the “ Harriot ”, which was seized there was seized for taking 
seals on the Falkland Islands ; and, of course, there can be no question 
about the illegality of that, or the propriety of the seizure ; but the case 
fell for discuss i/on into the hands of some gentleman not named, who was 
a United States' Charge if Affaires to the Buenos Ayres’ Minister, that is 
to say, he was the Secretary of the Legation at Buenos Ayres, which is 
Mot a very great Legation, and had the good fortune to be able to deal 
with this subject in the absence of his principal, whoever it was. Those 
who have paid much attention to diplomacy have becotqe aware that 
the ablest Diplomatists are those who consume the least ink in des
patches that have to be printed ; like the wise General who saves the-' 
blood of his Army, wise Diplomatists know the less that is put on paper 
to be laid before Parliament or Congress the better ; and, therefore, one 
tolerably good means of ascertaining the merit of any Diplomatist is to 
see with how much or how little correspondence of that sort he has been 
able to conduct the affair. When you strike such a man as Mr Stratford 
Canning, one of the really great diplomatists of his time, it is astonishing 
how little literature you are able to gather from his pen. He accom
plished results, and the results are there ; the means by which they were
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accomplished arc not forlli coming; and it is one of the most striking 
tilings about Ibis Russian controversy, that 1 shall have something to do 
with by and bye, bow little there is from the pen of such a man as 
Mr Stratford Canning. But there is another class of diplomatist, if you 
can dignify them by such a name, a class of diplomatist of less distinc
tion, and of whose labours the results are generally wanting but who lose 
no opportunity to enlighten the world by the discussion of those abstract 
propositions that wise nations and wise statesmen avoid the discussion 
of just as far as they can. I do not know who this young gentleman 
was, bis name has not survived; but young or old, I should judge from 
his style he was not past the period of imagination.

Sir Charles Ruspell. — lie says he is stating the views of his Govern
ment.

Mr Pjhelptf. — Undoubtedly he is stating the views of bis Government, 
as expressed by himself, A Charr/i d'A ffaires always does express the 
views of his Government in what he says ; but whether he had received 
special instructions from any statesmen in his Government to discuss as 
question that was not raised is not shown ; and from my knowledge of 
the statesman who had control of the Government of the United States 
at the date of this correspondence t should think it very doubtful if he 
had. I think if lie had received any instructions from his Department, 
it would have been, if necessary to coniine bis d'seussion to the point 
that was in dispute, and not anticipate evil by discussing some question / 
that was not up. lie does discuss in this what fulminations would have 
been launched by the United States Government against anybody that had 
seized a vessel on the high sea, on the pretence that it was doing some
thing llial Imd not been done; and what he says on that subject may go 
for what it is worth as far as it is authority. Hut the case presents 
nothing except the right of the authorities*to capture that vessel for 
going on to the Falkland Islands themselves and killing the seal. That 
is all there is of it. What lie says on the, general subject is not one 
tenth part of the consequence of what either of my learned friends say 
on that subject, because they arc so much more competent to discuss it 
if they want to discuss it, Ilian he his.

Now, the deposition of Captain Budington is to be found in the 2nd 
volume of the United States Appendix at page593 and throws a little light 
upon this vexed question of how far these Statutes and Regulations and 
provisions are actually in force, lie was a master mariner, and a sealer 
down in the Antarctic, and who had made, as he says, several voyages 
to the Southern hemisphere for the purpose of seal hunting and was tho
roughly acquainted with the islands coasts and so on. lie speaks of 
various localises in which the Seals had been found when lie had visited 
and helped ^exterminate them. One is Patagonia. There, lie says.

firent quantities have been taken from the Eastern Coast, but at present there 

are no seals Inetc.

k X . ■
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Then.

Terra del Fuego and the islands in the vicinity. Those islands were at one lime 
very abundant in seals and were considered among Ihe best rookeries I visited them 
in 1879-1880 and look 5000 skins. On niy last voyage in 1891-1894 I took only 900 
and the majority of these came from another porlion of tile coast which had not 
been worked for twelve or fifteen years. Thousands of skins had formerly been 
taken from these islands hut the animals are practically extinct there today.

But wlmt I was coining at is this :
Falkland Islands. At one time these islands were very abundant In seal life, but 

excessive and indiscriminate killing has nearly annihilate^ them; Ibis fact was 
recognized by Ihe government of the Islands, which passed an ordinance in 1881 
establishing a close season from October to April. It will be recollected, being in 
the Antarctic, this is the opposite period of Ihe year, for Ihe islands and tfie seas 
adjacent thereto. My understanding of this ordinance was that the (Jffcrnment 
would seize any vessel laking seals close to or within 15 or 90 miles ojrfhe islands. 
It certainly, would not have been allowed to take seals between the Falkland» and 
tieauchene Island 98 miles distanl, which is considered part of Ihe group. 1 unders
tood this ordinance was passed on the ground that the seal resorting to these is
lands was the property of the Government, and therefore it had a right to protect 
them everywhere. The Government, however, gave licenses to certain parlies at 
from I. 80 to I. 100 a year lo take seals during Ihe close season. On account of 
these licenses 1 think Ihe effect of the ordinance is nullified, although the islands 
are well guarded, and seals have increased very Utile if at all, because of allowing 
hunting to take place under these licenses.

Now it is saiil by my learned friends, and said truly# this is the unders
tanding of that man. Who is he? A sealer whose business has been 
going through that part of the world and capturing the seals indiscrimi
nately, who had visited the Falkland Islands, who while there were seals 
enough there to make it an object to have pursued them refrains,because 
he understood as the fact undoubtedly was, if he meddled with them in 
deliance of the existing regulations, his vessel would have been seized. 
It is Ihe best evidence we can yet in such a case, unless indeed some one 
had been hardy enough to attack Ihe seals and been seized in point of 
fact. The next best evidence is Hint of persons who had been engaged in 
that destruction had such an understanding in respect of the manner in 
which these statutes were enforced, that they were induced lo refrain and 
did refrain, and it is most likely that their understanding was correct. 
In Newfoundland there is protection extended toil different variety of tfie 
seals, hut still seals. They arc lipir seals. The Act of 1879 and the 
Act of March ^883, and the Act of 1882 are three Acts that'are quoted in 
the 1st vo. ofjjlie United States Appendix at pages 112 and following, 
and were enacted and very properly enacted for the protection of those 
animals being found necessary to their protection if they were to be saved.

The terms of the Act show what the distance is. It provides that no 
steamer shall leave port for the seal fishery before 6 o’clock in the fore
noon on the lOtli day of March in any year, and no sailing vessel shall 
leave port for the seal fishery lVl'ore the hour of t> o'clock in the forenoon 
on the 1st day of March in anv year, and so forth. In terms they provide



that no steamer shall „inake a second trip in any one year, from any 
port of this colony or ils dependences; and again, no official of Her 
Majesty’s customs in this colony shall clear any steamer for a sealing 
voyage before the 9th day of March, or any sailing vessel for a sealing 
voyage before the last day of February. All that shows, without the aid 
of any map, that it is something of a voyage for which a vessel requires 
a clearance, and the time of sailing for w hich is material ; and only one 
voyage is permitted during the year. All that shows this is something 
outside the three mile limit, and the nature of the animal, as we have heard 
from the evidence in this case, is such that it must he sought principally 
in the open sea, beyond that time, some hundreds of miles — 1 am told 
by General Foster’ it was not in my mind how far — hut far enough to 
answer the purpose of this discussion, because quite outside, of any ter
ritorial jurisdiction.

There is a deposition on this subject as well.
Senator Morgan. — Is there any evidence to show those hair seals 

have nnytsummer home on land anywhere, at any particular place?
Mr Phelps. — I do not think there is. I Ihink that they do not 

breed or propagate on land as the fur-seals do. They propagate on the 
ice, I am informed. I am speaking rather at random on this point, but 
if wrong I am open to correction, because I have not referred. • I do not 
understand that they eomc to the land for any such purpose or such pe
riod of time as the fur-seal do.

Senator Morgan — The reason ol my Question was that I supposed 
that w as the occasion for the enactment of laws by'governments interest
ed in the hair-seal fishery on hunting that were several hundred miles 
distant. No particular country had jurisdiction over the land upon w hich 
that species of seal was propagated.

Mr Phelps. — I suppose that is true. I suppose that there is no 
analogous case, in respect to their attachment to the soil, to that of 
the fur-seal to he found in the hair-seal; but, nevertheless, under circu
mstances much weaker on behalf of protection Ilian Dial of the fur-seal, 
this protection is extended, and as I insist it is properly extended.

The President. — I believe they are less migratory in their habits.
Mr Phelps. — They are less migratory, so that in one respect they 

remain nearer, but in the other particulars I think they do not go on the 
shore. There is evidence to which I shall have to refer so as to answer 
that.

Senator Morgan. — As I understand, several European Governments 
have by convention arranged for the protection of these seals by a close 
season and otherwise, and I stale the proposition with a view of having 
information upon it, if it can he obtained. I suppose (hat this joint ar
rangement between I he nations is really predicated on the fact that no 
one of them hail a particular jurisdiction over the animal, because they 
landed or were in the habit of landing at a particular territory.

Mr Phelps. — Thai applies to some of I lie fisheries that I shall refer



to. This one is an Act by Canada, or Newfoundland I should sav, in 
which no other nation, as far as I am aware, participates, and in respect 
of which there is no convention.

Senator Morgan. — It protects the hair-seal within certain degrees of 
latitude and longitude in the open sen.

Sir Charles Russell. — It is Newfoundland.
Senator Morgan. — Yes.
Sir Charles Russell. — It has regulations about preventing sealing 

from a particular day in the year.
Senator Morgan. —To a certain place in the ocean-
Sir Charles Russell. — There is no question about any place in the 

ocean.
Senator Morgan.n— It seems to me it must be.
Mr Phelps. — 1 will refer again to the Act, which will be found on 

page 412 and 44i of the United States Case.
Sir Charles Russell. —This is the Jan Mayen Convention.
Mr Phelps. — It is the other side of the Atlantic, but in this one the 

legislation is confined to Newfoundland ; and I will read a few of these 
sections and then you will see how far it goes. It is the Act of 1886, 
section 6.

Everyone who hunts or kills whales, seals, or porpoises, by, means of rockets, 
explosive instruments, or shells, shall he liable to a penally not exceeding three 
hundred dollars, and, indclault of payment, to imprisonment for a term not excee
ding six months.

Senator Morgan. — That means everywhere.
Mr Phelps. — Yes, it is npl limited.
Sir Charles Russell. — Where did you read that from ?
Mr Phelps. — Page til.
Sir Richard Webstet. — That is with reference to Canada, and has 

nothing to do w ith Newfoundland at all.
Mr Phelps. — Yes, that is Canada, I see, which I will come to after

wards.
Then the Act of 1892, on page itt, I will refer to. I had begun to 

read the Act of Canada which is wrong.

No steamer shall leave any port of Newfoundland or its dependencies for the 
prosecution of the Seal f ishery before the hour of six o’clock in the fore noon of the 
twelfth day of March in any year under a penalty of live thousand dollars, to he 
recovered from the master, owners, or other person on w hose account such stea
mer shall have been sent to such fishery ; provided.

And sndbrlh.
Then

No seals shall be killed by any crew of any steamer, or by any member thereof 
before the fourteenth day of March or after the twentieth day of April in any year, 
nor shall seals so killed be brought into any port of this colony or its dependen
cies, us aforesaid, in any ycai* under penally of four thousand dollars.
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Senator Morgan. — Now if you will allow me to ask, all that relates, 
as I understand it to pelagic hunting of hair seals.

Mr Phelps. — Yes.
Senator Morgan. — The question I was asking was, whether t|ere 

was upon the coast of Newfoundland, or any other place where these seals 
assemble, a rookery or place of resort or habitat.

Mr Phelps. — I understand not. 1 understand that they breed in 
the open sea or upon the ire in the open sea, that they do not come 
ashore, that in that respect they are entirely different from the fur-seal.

Senator Morgan. — That is what I wanted to know .
Mr Phelps. — You will remember, although in the evidence in this 

case as to the Behring Sea, it is shown the hair seals frequent more or 
less and are seen in the water, there is no proof they come up at the 
Pribilof Islands or the Commander Islands or anywhere else.

Senator Morgan. — So that the Statute you have just read relates 
entirely to pelagic hunting.

Mr Phelps. — Entirely.
Sir Charles Russell. —There is a statement by Professor Allen on 

the subject which would see in to be rather contrary to my learned friend’s 
view.

Mr Phelps. — I may not be quite accurate in what I say about the 
natural place of these animals. I confess it has not attracted my atten
tion.

Sir Charles Russell. — There is a reference in it to Professor Allen, 
and there is this reference from Professor Flower, page 185 of the British 
Commissioners Beporl. He says :

In habits all the Olariida, whether hair-seals or fur-seals, appear to be much 
alike. As might he inferred from their power of walking on all fours, they are 
better capable of locomotion on shore, and range inland to greater distances than 
llie true seals at the breeding season, though even then they are always obliged to 
return to the water to seek their food, and the rest of the year is mainly spent in 
the open sea far away from land.

Mr Phelps. — I will be ready in the morning to answer the question 
definitely, but I am not at this moment. It is not in my mind and what 
I have said is upon my general understanding of the subject and may be 
somewhat inaccurate. My general understanding is that they are not 
much on shore, and certainly do not breed on shore, but that they may 
come on shore at certain times may be true, as my learned Triend says, 
and is true if Professor Allen says so, as he is an authority on the subject, 
but in all this mass of evidence I recall no statement by any witness 
about any bair seal being ashore in Behring Sea —certainly not on the 
Commander or Pribilof Islands with the fur seals, and I do not think 
there is a statement by anybody as to having seen one ashore anywhere 
else, though, of course, that would no\ be conclusive that they did not 
go ashore.

Now the propriety of those provisions is shown by the affidavits of a
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couple of masters of scaling vessels which will he found at page 591 of 
the 2nd United States Appendix. One of them says he has :

Been twenty four years prosecuting the seal fishery on the coast of Newfound
land, Labrador, and Gulf of St. Lawrence, nine years of which 1 have com
manded a steamer.

1 am opposed to second trips to the seal Iflshcry, as l consider they are calculated 
to destroy the species, as all the seals killed on such trips arc old and mature seals, 
and at least 7o percent of them arc female seals.

1 am now speaking of harpscals; they are principally shot on the ice, but when 
t l|^e ice packs they are killed with, bats. When shot on open or floating ice a large 
number of them escape into the w ater and die from bleeding.

1 should say that for every seal shot and captured three escape wounded to die 
in the water.

That is when they arc shot on the ice where, of course, it is easier to 
hit them than when shooting at the head of animal that is swimming in 
the water.

1 have seen ten seals on one pan shot and wounded and all escaped. To kill and 
capture the seal, the bullet must lodge in the head; if it strikes any part of the body, 
the seal will manage to get to the edge of the pan and escape into the water. 1 
know from my own knowledge that the number of seals brought in on second trfyuus 
yearly decreasing, and that the fishery is being depleted by the prosecution of thiS) 
trip. Apart from the number of old mature and female seals destroyed, the hunt
ing necessary for their capture prevent the male and female coming together.

and so forth. Then Hichard Pike testifies to the same effect.
1 cannot speak of the percentage of seals taken on a second trip, nor of the sex. 

Nearly all the seals taken are hedlnmors and old harps. The second trip generally 
covers the month of April. Nearly all seals taken on the second trip are shot on 
open and floating ice. Very few are shot in the water for if hit, there is very little 
chance of their capture as they sink immediately. They are seldom or never tired 
at in the water forunless they are very close there is very little chance of their being 
■recovered. Fully one third of the seals shot on the ice are lost, for when wounded 
they manage to craw l to the edge of the pan and into the water and w hen once in 
the water they sink or die from their wounds.

Seals shot in the water in the month of March can be recovered, as they are fat 
and in good condition, and float, but in the latter part of April when shot they sink 
immediately. I am strongly against second trips, as in my opinion they are cau
sing a rapid decline in the industry, likely to lead to the extermination oÇ the spe
cies by the killing of old and mature seals and the destruction caused by the use of 
lire arms.

and so forth. I refer to Hint to show what the point is of this statute 
enactment against going out to the fishery before a certain period of the 
year and against second trips.* They are simply measures necessary for 
the preservation of the seal.

Sir Charles Russell. — While my learned friend is looking for a refe
rence, I might refer Senator Morgan to this which Mr Tapper is good 
enough to call my attention to. In the 2nd vol. to the Appendix to the 
United States Case there is a deposition put in by them of one James 
Wilson at page 228.

I am at present agent for I ho Norlhern Packing Company at Fort Kcnai, and 
have no practical knowledge of fur-seal life. There is a hair-seal rookery in the
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northern part of Cook's Inlet, on Kalgin Island about latitude till” 30' worth. I have 
never known fur-seal, to come up into Cook’s Inlet.

Mr Phelps. — Well, I will return to this subject to-morrow.
Sir Charles Russell. — I do not tliink that tiny special attention was 

directed to this point, as far as I can judge.
Mr Phelps. — I am not prepared lo deal w ith it to day. As I said, I may 

he wrong in the assumption I was under in respect to that.
^^]Wr Carter. — Does it state that a seal rookery was found?
\Bir Richard Webster. — Ye*.

Mr Carter. — Whose affidavit was that?
Sir Richard Webster. — Wilson at page 228 of our Appendix.
The President. — I think we have no business with hair seals and you 

need not I rouble yourself about that.
Mr Phelps. — Then the Greenland Fisheries, lo which Senator Mor

gan referred, will he found stated in the United States Case at page 227.
I have a reference to the State Papers on that subject, hut the hook acci
dentally has been left out, and I may have to recur to that again to-mor
row. I will only point out now what the character of this Legislation is.

This region in (lie open sea is embraced in the area lying between the parallels 
of 87n and 75° north latitude and the meridians of a" east and 17* west longitude 
from Greenwich. These lisheries were made the subject of legislative regulation, 
applicable to their own subjects, by*the Governments of Great Britain, Sweden and 
Norway, Itussia, Germany, and Holland, by a series of statutes passed by these seve
ral countries* during the years 1875, I87ti, 1877, and 1878. The 3rd of April is 
established as the earliest date each year on which the seals could,be legally captu
red, and penalties are fixed for a violation of the prohibition. •

Now, that shows the protection that it has been found necessary by 
those Governments to be extended over a portion of the sea, so very large 
that no one Government could undertake to assume the protection be
cause the water washed equally the shores of others, and for Great Bri
tain to have said, “ We will protect the seals clear across the north, say 
up to the coast of Norway", would he asserting to itself a right that Norway 
at least might as well assert. The same with Holland; the same with 
Russia; the same with Belgium ; the saute with Germany. The conse
quence is that those Nations, wisely enough, entered into an Agreement 
by which they should all pass Statutes; hut when they have all passctl 
Statutes, how far have they reached an American, for instance?

Sir Charles Russell — I do not think Germany has any shore washed 
by those waters.

Mr Phelps. — At any rate, some of he countries have, ami how far 
do all these Statutes put together reach an American? America has 
adopted no such Statute ; France has adopted no such Statute as far as 
1 know.

Suppose an American or a French vessel sails up into these Sens and 
says “ We will capture these seals, in a close time even, although it 
amounts lo an extermination ; we care ">r your Statutes. Half a02



doy.cn nations am no more adopt a Statute that shall reach our citizens 
Ilian one nation can and that is quite true.

The Statutes derive no force, as against an r nation, by the parti 
ripation of various countries in passing them, expecting only that each 
country which adopts such a Statute excludes its citizens by agreement 
from participating in the Fisheries, lint suppose, I repeat, an American 
vessel is filled out and starts lor these Jan Mayen Fisheries in defiance of 
all this out on the high seas, is there any power, or must all these nations 
stand hack, if somebody from Nantucket in Massachussets thinks proper 
to lit out a poaching expedition to go and destroy those seals in the bree
ding time, -— is there any redress? Would that be permitted? What 
would he the usage and custom of nations in regard to this?

Senator Morgan. — If you will allow me to answer that, t would say 
“ arbitration ”,

Mr Phelps. — It is, if I may be permitted to say so, never wise to pre
dicate misfortune, and I should take a more optimistic view of life.

Senator Morgan. — I may say the point I was trying to settle in my 
ow n mind was, I did not know how it was ; w hether either of these nations 
that entered into this Convention had any piece of land or piece of terri
tory within the area of latitude and longitude which had been covered by 
the Convention upon which these seals were in the habit of resorting and 
have made a home, or was it simply the open sea?

Mr Phelps. — There is no such place to my knowledge. Ilis the open 
sea that they cover. Where these seals have their rookeries, that is to 
say'if they have rookeries, I may say I do not know, and I am not aware 
of any evidence in the case that discloses it.

Senator Morgan. — It is the Hunting ice, I understand.
Sir Charles Russell. — Yes; in the North Atlantic, if not exclusively, 

at all events chiefly, — apparently on the floating ice.
Mr Phelps. — I assumed so, because the area,comprised by this lati

tude anil-longitude is only Ocean, and us far as I am aware embraces no 
land at all.

Senator Morgan. — It was an exercice of jurisdiction by Convention 
over a part of the sen w here there was no land at all?

Mr Phelps. — Yes, and where each nation has no right to legislate 
except against its own subjects. And when various nations concur, they 
do not make the case any stronger against a non-concurring nation than 
it would he if only one nation legislated. What I am upon is, what is the 
usage and custom of mankind? We will consider in another connection 
here-afler the precise legal operation of such Statutes as lhati What is 
the custom and usage of mankind? And if you have, in the pursuance 
of the duly you have undertaken of deciding these questions, to ascertain 
whether tlie freedom of the sea extends to this and what is the general 
sense and sentiment and opinion of mankind, this is among till- instances 
from w hich you derive the general sense of mankind. There I lie action 
of these nations over a part of the high sea, expressing what? Their
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belief that protection of this sortis necessary in the free open sea, even of 
those animals which do not attach to any territory, have no home and no 
resort, and which no nation particularly is making a husbandry of and 
which no nation is making a husbandry of on'its own territory at all. 
It shows the sense of mankind on that subject.

Now Iwas about to remark as to a question put by me before the recess, 
as to what would lake place in these waters outside of the threemilc limit 
covered and protected, or where the Government had covered and pro
tected, ns far as they could, the animal life — the lisli or oysters, whate
ver it may be — what w ould lake place if a vessel of some other nations, 
notwithstanding that, sails into this area and says I am on the high sea — 
I will take these lisli and care nothing for your Statute or Regulations, and 
care nothing about what the consequence is. What would lake place?

“ War " says the learned President, and in answering that question 
in that way he touched the very point of this whole subject. What will 
take place? The force of that nation will repel that aggression — that 
nation will put a stop to that infringement of its rights and of those ins
tructions. Then if the nation to which this invading ship belongs chooses 
to take the matter up, why it may or may not result in war. There arc 
such things as just causes of war recognized in international law. If any 
nation should rise up and say if a predatory schooner of one of our sub
jects goes up on to your coast in deliance of your Laws and Regulations 
to exterminate there a fishery industry and you repel it by force we will 
go to war then it would stand in 'lie judgment of mankind how far it 
could maintain that proposition. It would he force in the place of war. 
I would use the word “ force

Well now when the United Stales pulling aside the rigid in my judg
ment that it ought to have exercised, and refers it to this Tribunal, what 
is the question that is referred? Is it not what would the,United Sbites 
have been justified in doing for itself. The question would have been for 
the world, were you right? The Award of this Tribunal should give to 
the United States all they would have if they exercised this right for 
themselves. That perhaps comes under a little later branch of my 
Argument which more strictly deals with the subject of self-defence than 
this does on the question of a properly interest with which I am new 
dealing.

The President. — It is a very interesting and ingenious exposition of 
your views, bill that is not quite an answer to another question on which 
I should like to hear you, and which you put a few minutes ago : 
what would happen in the case of the Jan Mayen Convention if an Ame
rican hoatwas lilted out and was to interfere ? You put the question, hut 
did not give us an answer. 1 would like to know your view, whether the 
American government, not being a party to this Convention, would stand 
exactly by the same obligations and have the same rights as those other 
Governments which have been parties to the Convention. You unders
tand my meaning?



Mr Phelps. — Certoihly, Sir, and while the answer will come in ap
propriately a little later 1 am very glad to have the question put now, I 
can answer it as well now as at any lime.

There the case arises where these Governments are entitled to protect 
themselves against an aggression which is destructive to their valuable 
industry, and which is without any warrant except the prolit that can he 
made out of it — except the profit to he made out of it by the invading 
individual. That is a subject I shall deal with by and by.

Lord Hannen. — And would have equal force if only two made such 
a convention.

Mr Phelps. — If only two or only one and I should qualify that, 
provided always that the one which makes it has a specific right growing 
out of its territorial interest, to make it.

I do not mean to say that one nation or half a dozen can control the 
open sea without any other cause than its interest in the open sea which 
every body else has alike. I do not mean to say that. I mean lo say 
when the interest is attached to the territory and is then in the territory 
— the source of a valuable husbandry, an interest by which a valuable 
animal is preserved coming within Ihe purview of the case that I 
have been discussing, there Ihe Government has a perfect right to repel 
by force, as it would, as it ought and as it always has, any invasion 
of it. \

Well then " ing that to this larger area where several nationsJhave 
to combine to protect this interest although perhaps it does nobntlacb it
self to the shore of either of them particularly there, 1 should jay that the 
nations united would have the same right of protection they would stand
ing alone if the husbandry was peculiar and the interest was particular 
to its own country, but it is not necessary for us in this case to go so far. 
The question involved the discussion of rights further out to sea and it is 
separated from the particular territory of the nations so far.

I am not prepared at this moment really lo say as a matter of fact how 
far the seal fishery is protected by this legislation under the convention 
of various countries. Here is an interest like the whale fishery, which 
is pursued exclusively iu the open sea, which attaches itself to no terri
tory, and it is the basis of no industry, of no protection. It is a right 
that all mankind share in common.

Now then, when you come to interfere with that in the open sea, by 
the concurrence of several nations it may well follow that only the subjects 
of nations so concurring are bound by that. Why? because no one of 
them has a greater right of protection than anybody else has; hut the mo
ment, instead of being a pursuit that is in the the open sea, it attaches 
itself to the territory and becomes appurtenant to it, and is there made the 
foundation of a husbandry, and there protected, and is there preserved 
from extermination, and there statutes of that sort are applied, then it 
comes within the doctrine of self-defence, that I shall allude to by and by, 
of the nation itself whether it is made the subject of concurrent régula-
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lions and statutes pf various nations, or whether they stand alone. As 
if, for instance, Russia had joined with the United Slates, as it would 
have joined if Great Britain had, when the settlement of this question w as 
lirst made in England in 1887, which we have referred to before — sup
pose Russia and Great Britain and the United States, the three countries 
principally interested, owning all the territory that approximated to these 
waters — all the shores that arc washed hy these waters — suppose they 
had joined together.

Now, technically, you may say the case is no stronger than it would 
have been on behalf of each nation protecting its own industry, as if each 
had separately legislated on the subject. But in another view of the case 
it might have been regarded as proper. —

Senator Morgan. — In asking the question I did, and which was for 
information, I did not have in my mind the running out of these principles 
into the serious results which have been discussed, and which are not 
within our purview or even within the purview of our contemplation,

I was looking at the question as to the value of these arrangements 
between these Great European Powers as a precedent on the subject of 
regidations that might he adopted by this Tribunal, affecting the rights 
of Great Britain and the United Stales on the Pacific Ocean.

Mr Phelps. — It undoubtedly has an important hearing on the liiSmch 
of the case which the Tribunal has discovered before this lime, is not, in 
my judgment, the chief or principal question in this case, and which I have / 
not been able to persuade myself will be the one that will be ultimately 1 
n ' ", perhaps I am quite wrong; but upon that question of regulations
there is no doubt at all that it has an important bearing, on the other 
question of the character the conduct which is sought to he justified . 
here, whether it comes within the legitimate freedom and the sea or not, 
it has an important bearing as shewing what the sense of mankind is 
upon that subject. It is principally in those two connections that we have 
cited it, not because it is in other respect* at all analogous to the case 
that we have in hand.

Now. the Uruguay protection provisions will he found on page 419 of 
the Book I have been reading from, the 1st United Slates Appendix, and 
includes the Lobos Islands, when there are still, ns we learn from the 
testimony of the furriers, seals enough to afford a small tfnnunl profit, 
not large commercially, but still appreciable. This comes from the cus
todian of the Archives at Montevideo ;

I have to inform you in compliance w ith the foregoing decree, that the taking 
ol seals on the islands called Lobos, Polonio, Castillos Grandes, and Coronilla, on the 
coasts (pf the Rio de la Plata, and in that part of the Ocean adjacent to the depart
ment of Maldonado and Rocha is done hy contractors who obtain their contract for 
periods of ten years cacti paying annually into the public treasury seven thousand 
dollars in gold, and also the departmental duty of twenty cents on each seal-skin 
and four cents on eacli arroba of oil.

A very similar arrangement to that which the Government of the Uni
ted States ask.
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This duty was established (and provision made for the object to which it was to 
ho applied) by the Act of July 1'lrd 1857, and that of June 28th 1858, (Caraira, vo
lume I, pages 4 to and 188, Digest of Laws). The State guarantees to the contractors 
that they shall carry on their industry w ithout molestation. It docs not permit 
vessels of any kind to anchor off any of the said islands, and docs not allow any 
works to be constructed that might Irighten the seals away. The catch begins 
June 1st and ends October 15th (Decree of May 17th 1878, page 1180 of Laws now 
in Force, by (joyena). This is all that the undersigned has to communicate. God 
guard you many years.

II is under that provision that the few seals that are left on the Lobos 
Islands, and some of the witnesses tell you what Ims become of the race 
Hint was there in great numbers formerly, are preserved. Anyone that 
supposes lhaPan individual can lit out a ship, if lie wants to, to go down 
there and destroy those seals out of the three mile line if lie has the oppor
tunity to the extent of extermination, would probably find out his mis
take. Nobody has attempted it. Lobos Island used to be free plunder 
for seals till the seal was almost exterminated, and since then the exter
mination has almost stopped ? Why is that? The sealers belong to 
oilier nations, not to Uruguay. The sealers come from America largely. 
What has put a stop to it? Why, the knowledge that it is forbidden 
and would not be tolerated ; and It would not be safe for anybody to take 
them.

The President. — There is nothing here against Pelagic Scaling.
Mr Phelps. — 1 am aware of it. I do not know how far the sealing 

was pelagic on the Lobos Islands; but it is such protection as the case 
requires ; in the anchoring of vessels oil' there the limit is not preserved, 
and itisverynpparent under theeffeclof that Statutewhich this Chief Clerk 
furnishes (he does not semi the full Act) — no act would he permitted to 
be done by foreigners which would tend to exterminate those seals, wha
tever it was, — it might be pelagic sealing, and it would be no answer to 
say if a vessel were to go and anchor outside the three mile line and,lake 
any measures that would tend to destroy the seal, — it would be no ans
wer to the Ciovernment to say they were outside the line ; nor is there a 
geographical limit to I lie Art in question.

The case of Chile and the Argentine Republic Statutes will be found 
on page 229 of our Case :

The Lobos Island rookeries have for over no years been prelected by Ihe Govern
ment of Uruguay.

And Ihe return comes, as the Furriers testify, into the London market.

The Governments of Chile and the Argentine Republic have also recently given 
protection to Ihe fur-seals resorting to their coasts in the hope of restoring their 
almost exterminated rookeries.

In the second United Slates Appendix is a deposition on that point 
from a sealer I believe at page 597.

Sir Charles Russell. —The Chilian law is expressly stated to be terri
torial.



Mr Phelps. — This is the deposition of George Cower. He is a resi
dent of East Slmddam Connecticut, and has been engaged in scaling in the 
southern hemisphere for a number of years and has visited all these 
places, and speaks of visiting Ihjse islands, lie says :

About 1850 this island was visited by an American who practically cleaned 
off the seals. The captain I shipped with Joseph Fuller visited the island in 1880 
and look 3,000 seals practically all there wore; and this was there increase for 
the 30 years from 1850. While I was at Cape Town I saw a gang start out for sealing 
on that coast ; the rookery I understood to he about 45 miles from Capo Town.

They are in I he possession or control of a Company, as I was then informed, which 
has I ho exclusive right lo take seals there. We did not dare to go to those rokeeries 
because sealing was prohibited and we would nol have been allowed lo take them 
in the waters adjacent thereto. Argentina also claimed possession of Staten Land at 
Cape Town and since about 1884 or 1883 we have not been allowed to lake seals at 
that point or in the waters near there, although the citizens of Argentina themselves 
have taken seals there every year as I understand and believe.

That is all on that subject. It is simply to show the extent of this 
protection. The enactments of Japan are in the first United States Ap
pendix, page 449, and it is a prohibition entirely for the present, is gene
ral in its terms, and simply shows the necessity for the protection iq the 
judgment of that government, and the protection that it received.

Now I come to the ground taken bv Russia in the possession and pro
tection of these Commander Island Fisheries, in respect of which a good 
deal has been said by my friends on the other side — I do not mean Hie 
ancient protection — I mean the present protection — the recent protec
tion of the Commander Islands.

Senator Morgan. — Do they differ — the ancient and the present?
Mr Phelps. — They do not differ, but I mean I will deal with llie cir

cumstance of the recent protection. I hope lo show that they do not dif
fer from what has always been enforced by the Russian Government. 
Now in reply to whM is said in the printed Argument of the United States 
in reply to what is called there “ the firm and resolute action of the Rus
sian Government in seizing several vessels ”, — Canadian vessels I be
lieve — perhaps one of them was an American — yes, one American as 
well, which were engaged in sealing, my friend Sir Charles Russell refers 
to a correspondence between Secretary Frelinghuysen in 1882, and Se
cretary Bayard in 4887. Well, that would not at first sight, be particu
larly apposite to the seizures that took place in 1892 especially as those 
seizures were principally of British vessels, and this correspondence ap
pears to have been w ith a former Secretary of Stale of the United States, 
No man is so fertile in all the resources of advocacy 1 may say, but I was 
about to say with regard to that special recourse of advocacy which tran
sfers the discussion of a question to a different subject, ns my learned 
friend Sir Charles Russell, lie answers what is said about 1892 by a 
reference to a controversy on an entirely different subject several years 
belore ; and it is nol difficult to make such an answer quite successful 
because you get rid of the exact conditions under which the question



arises in (lie case in hand ; and therefore if (lie case presents any diffi
culty it can sometimes be successfully met by discussing the abstract in 
Elation to another case that stands upon a different footing.

Now what was this correspondence in 1883 and 1887? It had nothing 
to do with the taking of seals. It was in reference to the whale and cod 
fishing and the trade in arms and liquors with the natives on the Rus
sian Coast. That is what it was about. 'Now 1 respectfully ask : What 
has that to do w ill the seizure of Sealing vessels in 181)2? The San Fran
cisco firm which made the complaint upon which Secretary Frclinghuy- 
sen's representation to the Russian Government was presented, state 
explicitly that they have nothing to do with the takttlaor purchase of furs 
in their complaint of the action of the Russian uoverirtncnt— they take 
care to clear themselves from the embarrassment of having it supposed 
that they are interfering with the sealing. Then all that was said on 
that subject had reference to an entirely different controversy. Lynde 
and Hough’s wote to Mr Folgfcr who was the Secretary of the Treasury a 
letter which is the foundation of that controversy which I shall pursue 
just far enough to show that it has nothing whatever to do with any 
question in this case. 1 read now from page 18 of Fart 3 of Volume II of 
the Appendix to the -llritish Case. This letter is dated Sun Francisco, 
February 13th 1882 :

Sis,

You will please pardon us lor lliis seeming intrusion, but tlie matter in which 
wo now seek your aid and kind assistance is of great importance to us.

We now are and have been extensively engaged in the Pacific Coast Cod fishe
ries, and, in fact, are among the very few who fifteen years ago started in a small 
way, believing with energy and fair dealing we could work up an enterprise that 
would he a benefit to the coast. Our ideas were correct. We have been yearly 
sending vessels to the coast of Kamtchatka (Sea of Okhotsk) for fish.

We never have been molested in Russian waters from catching cod-fish or pro 
curing bait, which are small salmon in the rivers, or tilling fresh water for the use 
of ship, bill it appears now there is a law which has never been enforced against 
foreigners, the same we have recently noted, and which we have been apprised of, 
and the substance is that foreign vessels must receive an order from the Governor of 
Siberia, besides must pay a duty of 10 dollars per ton on all fish caught in Russian 
waters. This decree, if sustained, is ruinous tourne of the best ami rising industries 
of the coast, and as we lit our vessels to sail about the 1st May, leaves us hut little 
chance to arrange matters this season save w ith your kind assistance in the matter. 
Our business is fishing entirely. We do no trade with natives, having nothing to 
do with the taking or purchasing of furs. At this time we are placed in a very had 
predicament. Trusting that you can relieve us from this embarrassment, and re
ceive an early reply on the subject, we are, etc.

^ (Sijiinl.) Lyntik and Hough.

/*. .S’. — Our vessels fish from 10 lo Mi miles from shore.

L. and H.

That is the foundation, The correspondence with Mr Hoffman from 
St Petersburg!! (who I believe was Chargé d'Affaires at that time), is based
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upon this leller. I need not read through this correspondence. It follows 
here in the British Case. There arc several letters and finally there is a
letter (on page 19 of the 3rd Part of Volume II of life Appendix to the 
British Case), from M^de (fiers to Mr Hoffman dated May 8 (20), 1882, in 
which he says : T ’ ,

This measure

that is the measure that was complained of hy the merchants or shippers 
that 1 read from just now —

this measure refers only to prohibited industries and to the trade in contraband ; , 
the restrictions which it establishes extend strictly to the territorial waters of Rus
sia only. It was required by the numerous abuses proved in late years and which 
fell with all their weight on the population of our sea-shore and of our islandk, 
whose only means of support is by lishing and hunting. These abuses inllicleiY 
also a marked injury on the interests of the Company, to which the Imperial Go
vernment had conceded the monopoly of lishing and hunting (‘exportation’) in 
islands called the ‘ Commodore ' and the ‘ Seals ’. . \

1 wanted a reference that is not here. 1 will pass it and take it up in 
the morning. I have not got hold of all that I wanted to find there.
Now passing that for the present (with the privilege of referring to it 
again tomorrow morning when 1 get a more particular reference that I 
have not at this moment), you will find the view of the Russian Govern
ment as»to pelagic sealing — (we are going hack to the case of 1892) — 
in the United States Appendix, Volume I, page 192 — in a letter enclosed 
by Mr Loihrop the Minister at St. Petersburg!) to M. Bayard, secretary of

k - State, on the 8th December 1887, which 1 read to the Tribunal on the
first day that I was addressing you ; but the letter of Mr do Giers the 
minister of Foreign Affairs in the Asiatic Department which was enclos
ed hy Mr Lothrop in that letter, was not read. The relier from M. de 
Giers is in these terms :

Mr MinDtcr; Mr Wur|s, under dale ul August ii [September - , was good 
enougli to communicate to me the views of the Government of the United States of 
America upon the subject of the desirableness of an understanding, among the Go
vernments concerned, for the regulation of the taking (Id chante) of the fur-seal 
(loutret) in the Rein ing Sea, in order that an end might be put to those inconside
rate pratices of extermination which threaten to dry up, at their source, an impor
tant branch of international commerce.

We concur entirely in the views of the Government of the United States. Like 
it we also have been for a long time considering what moans could he taken to re
medy a state of things which is prejudicial not only to commerce and to revenue, 
ut which will soon work disastrous results, not only to the well jieing but even to 
the existence of our people in the extreme north east.

The establishment of a reasonable rule, and of a lawful system in the use 
(I1exploitation) of the resources, which furnish their only industry, is for those peo
ple of vital importance., «

And more to the same effect. Now until 1892 the sealing industry on 
the Commander Islands, maintained hy the Government^ of Russia, was 
not attacked. Up to that time there had been no pelagic sealing, I infer,
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I liât was particularly mischievous to I lie Russian Government ; and the 
British Commissioners at page 167 of their Report remark, referring to 
I lie Russian seal herd in its migrations to the Russian seal islands.

It is a matter of some surprise that no attempt is made to take them in the open 
sea, as is done on such a large scale in the case of the seals resorting to the bree
ding grounds of the eastern portion of Behring Sea.

Sir Rjchard Webster. — That is not the British Commissioners ..Re
port.

The President. — Is that the right reference ?
Mr Phelps. — It is " "shed in their letter. It is a report —. I was 

wrong in saying it was the British Commissioners Report.
Sir Richard Webster. —t It is in answer to enquiries that were asked 

for. ' . ■ *
Mr Phelps. — It is a Report made by the British Secretary of Legation 

in Japan at the .request «of the British Commissioners dated Tôkiô, 
( November 19th 1891.

Lord Hannen. — Where is U to be found.
Mr Phelps. — At page lôT'bf the British Commissioners Report, or 

of the Appendix or Addendum to the British Commissioners Report, if 
my minute that I have been reading, from manuscript, is correct. It is 
Ihe Report, I repeat, of the British Secretary of Legation in Japan in reply 
lo Ihe British Commissioners and published by the Commissioners. It is 
not their own language but it answers sufficiently to show the fact.

Then when the modus vivendi in 1892 was in force lo a greater or less 
extent, a great number of vessels resorted for the first lime to the vici
nity of the Commander Islands, and then took place the seizures by Russia 
of those vessels — seizures which they had never had occasion to make 
before because they had never been attacked, and which were made then, 
and have been the subject of so much.observation — very properly — by 
my learned friends in their Argument. And as I have something to say 
upon that point that it would he quite impossible to conclude at this late 
hour, with the permission of the Tribunal I will defer it until'tomorrow 
morning, and not enter upon a subject that I should leave touched upon 
so broadly that what I should have to say would be lost.

The President. —• If you please ; It is a very interesting subject. We 
will hear the rest tomorrow .

[The Tribunal thereupon adjourned until Thursday the 2t)th of June 
1893 at 11.30 a. m.]

»
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FORTY-SEVENTH DAY. JUNE 29™, 1893

Sir Charles Russell. — I might mention, if any of the Tribunal desires 
it, we can give them references more numerous than we thought to do 
before in reference to the subject of the hair-seal and the fact of their hau
ling out. Neither parly seems to have attached any great importance to 
it ; and I merely, in deference to what Senator Morgan said, say that we 
ran give references if desired.

The President. — I hardly think it is material, and ns yet I do not 
think we require them ; hut if in the course of our deliberations amongst 
ourselves with reference to the Treaty we should think we want supple
mentary statements, then we might refer loyou and ask for those references.

Senator Morgan. — I mentioned that in this connection.
In distinguishing between the rights of different people of the world 
to conduct pelagic hunting, it might be necessary in the Regulations to 
make some provision in respect to the fact that the fur-seals and hair- 
seals in the water arc not distinguishable.

Sir Charles Russell. — That is "to he the fact, — that
they are not distinguishable.

Senator Morgan. — They arc distinguishable in the water ? ■ If that 
is so, it answers my difficulty.

Mr Phelps. — Now, in pursuance of Senator Morgan’s enquiry of 
yesterday, I was about to read a few words on the subject of the hair-seals 
from the 1st Volume of the United Stale’s ' "ix to the Case, page 3t>7. 
It is a part of Dr Allen’s Article on the natural history of these animals, 
which has been frequently alluded to.

The great tribe of Pinnipeds is divisible into three quite distinct minor groups 
termed families, namely, the walruses (family Odobemtlx), the eared-seals (family 
Oturiidx), and the common or earless seals (family I'hurida’). These groups differ 
notably from each other in many points of structure.

Then passing over to page 381 of the same hook : —

The seals proper, or the hair-seals-----------------——

This writer classes the hair-seals as the seal proper--------------

Have no external cal’s, are short-necked, rather thick-bodied, and have the hind 
limbs permanently directed backward and useless for terrestrial locomotion. They 
vary greatly in size, and so forth.

The seals (that is to say, this variety of seals, those that he calls “ seals proper "), 
unlike the walruses and eared-seals, are of almost worldwide distribution, being 
found on the coasts of nearly all countries, except within the tropics; they also as
cend many of the larger rivers for long distances, and occur in some of the inland 
seas, as the Caspian and others in Asia.

B3C
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Thon further down :

Seals, as a rule, are not polygamous, “ (referring, of course, to the I'hnridx, 
these hair-seals) ", and resort to the land or ice fields to firing forth their young, ac
cording to 11)^ species. They are also more or less migratory.

Then in respect to the llnrp-scnl (on page 382 of the same Article) 
which is a different species, classed as the Phnra groenlandira, by this 
writer.

Habitai : North Atlantic, from the Gulf of St Lawrence and the North Sea north
ward to the Arctic Sea; also Behring Sea.

The harp-seal, known also as the saddle-back, white-coat (when young), Green
land seal, etc., is by far the most im|K>rtanl commercially of all the triie seals, being 
the principal basis of tile Newfoundland and Jan Mayen seal fisheries.

1 ■ ,
Then it describes its appearance, medium size, and so forth.

It is preeminently gregarious, migratory, and pelagic. It is nowhere a perma
nent resident, and annually traverses a wide breadth of latitude. Although often 
met with far out at sea, it generally keeps near the edges of drifting ice. It appears 
never to resort to the land, and is seldom found on firm ice.

About the beginningof March, they assemble at their favourite breeding stations, 
selecting for this purpose immense ice fields far from land. Their best known 
breeding grounds are the ice packs off the eastern coast of Newfoundland and about 
the island of Jan Mayen. Off the Newfoundland coast the young are chiefly born 
between the 5th and 10th of March; at the Jan Mayen breeding grounds between 
the Î5rd of March and the 5th of April. -,

The females take up their stations on the ice very near each other, the young 
being thus sometimes born not more than 5 feet apart. The males accompany the 
females to the breeding stations and remain in the vicinity, congregating mostly in 
the open pools between the ice floes. The mothers leave their young on the ice to 
fish in the neighbourhood for jlheir own subsistence, but they frequently return to 
their young to suckle them. The young grow very rapidly, and when three weeks 
old are said to be nearly half as large as the old ones.

Then further along :

The young are said not to voluntarily enter the water until at least twelve days 
old, and that they require four or five days practice before they acquire sufficient 
strength and proficiency in swimming to enable them to care for themselves.

There is much more information in this Article if anyone cares to 
peruse it ; but I w ill not take time to read further at this moment.

Now yesterday in commenting upon what had been said by my lear
ned friends on the other side in regard to the attitude of Itussia, I found 
myself destitute at the moment of the reference that I desired to make as 
showing that the seizures of American vessels that was referrèd to by my 
learned friend Sir Charles Russell, the “ Eliza ” and “ Henrietta ”, were 
the subject of a correspondence between the Russian Government and 
I he United States Government and had nothing at all do with the business 
of seal fishing, or seal hunting rather, in any way. And I w ill just rend, 
as it is not long, Mr Lothrop’s letter, the Minister of the United States at 
St Petersburg, written in 1887 to the Secretary of State, in which he gives 
concisely the w hole facts in regard to those vessels and shows very clearly

(
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that it had nothing to do at all with the subject on which we arc enga
ged. This is page 22 of volume 2, part 2, of the Appendix to the British 
Case : f

I have the honor to transmit to you a translation of a communication received 
from the Imperial Foreign Oflice on the 1st February instant, relative to the seizure 
of the Schooner “ Eliza The Russian Government claims "that she was seized 
and condemned under the provisions of an Order or Regulation, which took effect 
at the beginning of 1882, and which absolutely prohibited every kind of trading 
hunting and fishing on the Russian Pacific coast without a special licence from 
the Governor-General.

His not claimed that the “ Eliza " was engaged in seal fishing, but that she was 
found engaged in trading with the contraband articles of arms and strong liquors.

She was condemned by a commission silting on the Imperial corvette “ Ras- 
botnik ” composed of the officers there of. In this respect the case is precisely 
like that of the “ Henrietta " mentioned in my last preceding despatch No 93 and 
of this date.

It will be noticed that Mr Spooner, the owner of the Eliza, in his statement of 
his claim, declares that the “ Eliza" was “ on a trading voyage, engaged in barte
ring with the natives, and catching walrus, and as sucli did not come under the 
Notice of the Russian Government, which was directed against the capture of seals 
on Copper Robben and Behring “ Islands ",

It will bo seen that Mr Spooner either refers to an Order of the lïussian Govern
ment different from the one mentioned by the Imperial Foreign Office, or he un
derstood the latter in a very different sense. w

1 may add thatthe Russian Code of Prize l.aw of 1864, Article 4 and now in force, 
limits the jurisdictional waters of Russia to 3 miles from the shore.

As stated in my previous despatch, I have asked fora Copy of the Order or Re
gulation under which the “ Henrietta " and “ Eliza " were seized and condemned. ’,

It is seen therefore by the statement of the American Minister in re
gard to the claim of his own country that the grounds on which these 
vessels were seized were, that they were violating the Order against tra
ding with the natives, especially in fire-arms spirituous liquors, and 
the seizure by the Bussian Government was submitted to therefore, by 
the United Stales Goverment and the claims for compensation if they had 
been made were not insisted upon.

Now I come, as I tun nearly through with what 1 may call the his
toric instances of the protection of properly of this description, to the re
cent transactions, so recent, that they have come before you bv papers 
submitted by my learned friends since tbe argument was I believe finished 
on their side, or nearly so ; at any rale at a late stage in the argument. 
They have submitted two Parliamentary papers, Russia No t, 18911, and 
Russia, No 3, 1893, on this subject printed after being laid before Parlia
ment; and my learned friends seem to be of opinion that what we bad 
said in the argument in respect of the firm and resolute action of Russia 
on this subject was refuted.to some extent by the correspondence that is 
shown to have taken place between the Governments in reference to that 
action. On the contrary, in my judgment the position taken in the ar
gument is exactly conlirmed by the torrespondence as I shall try to point 
out, reading from the Parliamentary paper, No t, in the first place, page It, 
the letter of Mr Chichkine. I read from the translation of it. The cor-
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respondence contains the letter in Frcneh and the translation ns well. 
It is addressed to the British Ambassador, and is dated the I2lh Fe
bruary, 1893. Of course, I shall not read all these letters but only such 

I extracts as hear on the points that I am concerned with.

While (hanking you-, Mr l'Ambassadeur, lor (his action, qf which (lie Impcrail 
Government takes note, I hasten to inform you dial die question of the measures 
to he adopted to prevent the destruction of the scat species lias been under consi
deration fur some lime past, and that I have been obliged to await the preliminary 
results of this investigation before replying to the note which you were so good as 
to address to me.

In approaching, on the present occasion, the question of the seal fisheries, I 
must first of all point out to your Excellency that the insufficiency of the strict 
application to this matter of the general rules of international law respecting terri
torial waters has been proved by the mere fact that negotiations were commenced 
in 1887 between the three Powers principally, with 'the object of agreeing upon 
special and exceptional measures.

That was, as you will readily perceive, with reference to the negotia
tion that was initiated by Mr Bayard.

The necessity for such measures lias been more lately confirmed by the Anglo- 
American agreement of 1891.

That is the modui viventli.

Her Majestys' Government, by taking part in these negotiations and in this 
Agreement, have themselves admitted the propriety of a possible departure from 
the general rules of international law.

* That is, as I understand it, the rule he has just referred to respecting 
territorial waters, the 3 mile limit.

A further point to which it would seem important to call the special attention of 
Her Majesty’s Government is the absolutely abnormal and exceptional position in 
which Russian interests are placed by the stipulations of the Anglo-American Agree
ment. The prohibition of sealing within the limits agreed upon in the modus vivendi 
of 1891 has, in fact, caused such an increase in the destruction of seals on the Rus
sian Coast, that the complete disappearance of these animals would lie only a ques
tion of a short lime unless efficacious measures for their protection were taken 
without delay.

Then.

The number of seals to be killed annually is fixed by the Administration in pro
portion to the total number of seals. In the years 1889 and 1890, before the esta
blishment of the Anglo-American modus vivendi, the catch amounted to 55915 and 
58 833, while for the years 1891 and 1893 (after the above-mentioned Agreement) 
the figures fell to 30889 and 31 315.

And in another and very different connection, the importance of this 
experience will come to be seen. I do not pause lo remark upon it now.

On the other hand, according lo the statistical information which the Imperial 
Government has been able to obtain, the quantity of seal-skins of Russian origin 
delivered by the sealers to the London marKtt, increased during those two years in 
an infinitely greater proportion.

135
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Thai is lo su y that under the operation of Hie «Wwi vivendi which pre
cluded the pelagic sealers from the American part of Itch ring Sea, while 
the supply of Itussian skins increased in London, it so decreased on the 
Islands they had to fall from 50 000 odd to 30 000 odd. I pass from that 
for the present.

According to the observations made by the local Administration, the number of 
vessels engaged inVsealing and seen in the neighbourhood of the Commander 
Islands and Tulénew (Robhen) Island lias also increased considerably. The bar
barous and illicit proceedings of these sealers are also proved h/tho fact, establis
hed by seizures, that more than 90 percent, of the seal-skins carried away by them 
are those of female seals, who are hardly, if ever, found far from the shore during 
the scaling season, and whose destruction entails that of all the young which they 
are suckling. The destructive character of the fishery is also show n by the number 
of seals wounded or abandoned on the shore or within territorial waters, and after
wards found by the local authorities.

It will be seen from this that the moment that a check to a greater or 
less extent under this modus vivendi was put on the pelagic sealers on the 
American side, Itussia was put precisely in the position in which we sug
gest lo day ; instantly the number of seals they were able to lake on their 
Islands fell off, though the Itussian skins increased, immediately il became 
apparent that part of this catch was females, and when taken away, their 
young perished, and of those shot /hi shore the greater part was proba
bly lost or abandoned. /

This is the passage we comcyto :—

Under these circumstances, \/e think ourselves justified, M. l'Ambassadeur, in 
expressing our entire confidence that Her Majesty's Government will admit the 
urgent necessity of restrictive measures pending the establishment of international 
sealing regulations between the Powers principally concerned.

The Imperial Government on their side do not hesitate to recognize the fact that 
protection cannot be carried out in a really satisfactory manner unless it is prece
ded by some such agreement. Accordingly, they are disposed to enter into nego
tiations at once with the Governments of Great Britain and of the United States of 
America; but they recognize at the same time the absolute necessity of immediate 
provisional measures, both on account of the near approach of the scaling season 
and in order to be in a position to reply in good time to the question contained in 
your Excellency's note of the 11th (i.'trd) January.

With this object, and after thorough investigation, the Imperial Government 
has thought it necessary to decide on the follow ing measures to be in force during 
the year 1893

They do not say : “ We ask the consent of Great Britain " or “ we pro
pose this measure, ” they say after pointing out the necessity :

* The Imperial Government has thought it necessary to decide on the following 
measures.

1. No ship unprovided with a special authorization shall be permitted to hunt 
lor seals within a distance of 10 miles along all the coast belonging to Russia.

-• This prohibited zone shall be 30 miles wide around the Commander Islands 
and I ulénew (Roblfen) Island according to the Russian official maps, which implies 
that the passage between the Commander Islands will be closed to vessels engaged 
in sealing.

With regard to the 10-mile zone along the coast, these measures will be justified

*



by the fart that vessels engaged in the seal fishery generally take lip positions at a 
distance of from 7 to 9 miles from the coast, while their boats and crews engage in 
sealing both on the coast itself and in territorial waters. As soon as a cruizer is 
sighted, the ships take to the open sea and try to recall their boats from territorial 
waters.

With regard to the 30-mile zone around the islands, this measure is taken with 
a view to protect the hanks, known by the sealers as “ sealing grounds, ” which 
extend round the islands, and are not shown with sufficient accuracy on maps. 
These banks are frequented during certain seasons by the female seals, the killing 
of which is particularly destructive to the seal species at the time of year when the 
females are suckling their young, or go to seek food on the hanks known ns 
“ scaling grounds. ”

While requesting you, M. l'Ambassadeur, to bring the foregoing considerations 
to the knowledge of Her Majesty’s Government, 1 think it important to insist on the 
essentially provisional character of the above measures adopted under pressure of 
exceptional circumstances which may he regarded as a case of force *fftjeurc} and 
analogous to cases of legitimate self-defence.

It does not, of course, enter at all into the intention of the Imperial Government 
to dispute the generally recognized rules with respect to territorial waters. In 
their opinion, far from attacking these general principles of international law, the 
measures which they think necessary to take must be regarded as confirming them, 
as the exception proves the rule.

Here you have staled over again on the part of Hussin the American 
ease :*

The force of the arguments set forth above will certainly not escape the enligh
tened appreciation of Her Majesty's Government, and 1 am firmly convinced that 
they will not refuse to take steps with regard to Uie English sealing-vessels, in 
accordance with the measures which the Imperial Government propose to take for 
the year 1893.

On their side, the Imperial Government will not fail to give to these measures, 
in good time, the publicity which they require.

Besides this, and in order to prevent as faraspossibleany misunderstandings and 
disputes in case of infraction of the above provisional measures, as well as of the 
general rules of international law, thp cruizers of the Imperial Government and also 
the local authorities will receive precise instructions, clearly laying down the cases 
in which the right «^pursuit, of search, and of seizure of offending vessels should 
he exercised.

As It is jfffirmed that the scaling-vessels, while themselves remaining outside 
territorial waters and sometimes more than Ifi miles from shore, dispatch a por
tion of their crews and their boats to Uie coast, and within, or very nearly within, 
territorial waters, the ahovc-mentionncd instructions will prescribe the pursuit and 
search of all vessels whose boats or crews shall have been observed or seized while 
sealing on^the coast, or within the zone prohibited by the provisional measures for 
1893.

As a strong presumption results from the mere tact of the presence of boats near 
the coast or within the prohibited zone, even when it has been impossible at first to 
decide whether these boats were engaged in sealing or not, it shall bo permissible to 
pursue and search the vessels to which such boats belong.

The seizure, on hoard vessels thus searched, of special implements employed in 
sealing on shore, as well as of seal-skins the greater part of which are those 
of females, will constitute sufficient grounds for the seizure of the vessel, in view of 
the fact that the female seals, during the season of suckling their young, rarely, if 
ever, depart further than 10 miles from the shore, excepting on the banks around 
the islands. ÿ

\N hen informing the captains of English sealing-vessels of the provisional mea- 
tires drawn up for the year 1893, Her Majesty’s Government will perhaps think it
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advisable to communicate to them likewise a summary of the instructions which 
w'ill be given to the Russian cruisers, and to add that the right of surveillance will 
also he given to vessels belonging to the coast on the mainmast of which the Gover
nor of the Commander Islands hoists the Russian Custom-house flag when lie is on 
ioard in life discharge of his duties.

«- \
When I wrote those lines which my learned friends ^criticised, in 

which I referred to the firm and resolute action of Russia, \these words 
had not been written. They completely confirm what I said, not upon 
the strength of w hat they had said, but upon the strength of w hat they had 
done, w hich was more emphatic. When Russia finds herself, for the first 
time in her history, in the position in which the United States are now 
in respect of this business of pelagic sealing, excepting that her interest is 
much smaller than those of the United States, what does she do? Invite 
Great Britain to enter into some modus virendi by which the depre
dations may be suspended? Far from it. Sire says “ We are ready and 
anxious to enter into the Triple convention between the three nations 
concerned proposed in 1887. We agree in the propriety of such a 
Convention, — we are most desirous ; but in the meantime w hat? In 
tjie meantime, directions will be issued to the cruisers of the Russian 
Government and to all vessels hoisting the Custom House Hag to seize 
every vessel that is found within 30 miles of the Islands or 10 miles of 
the shore, and to search and examine ai^y vessel, or the boats of any ves
sel, which hovering round there, gives reasonable grounds for susci- 
pion as to the business they are engaged in”. That is the position of 
Russia; and, if that had been the position.of the United States 1 repeat 
this Arbitration never would have taken place. There is the difference. 
We had invited the Convention and, as I pointed out to you, it had 
been conceded and agreed upon and then was arrested by the objections 
of Canada. They had participated in 1887, as the correspondence shows 
you, in the same négociations and manifested the same willingness; hut 
when that fell through on account of the objection of Canada, Russia said 
In the meantime this infamous business is not to go on. That was their 
position ; and what was the consequence. The consequence is that while 
we arc here at this late period begging of this Arbitration some measure 
of protection somehow or other that may save this herd of seals, tlicv ob
tained from the British Government instantly all that they claimed? I 
refer you to Lord Rosebery’s letter in reply. I say they obtained it as a 
temporary measure ; but now see what follow s? The Earl of Rosebery, 
with the diplomatic skill for which he is so justly distinguished, no man 
certainly of his age and experience is more competent to occupy the posi
tion than he does at the present moment of Minister of Foreign Affairs to 
the British Government, writes this sentence ; and, if literature of this kind 
were ever amusing, one might be excused for indulging in a smile on 
reading this.

The Earl of Rosebery to Sir It. Monier, that is the British Minister at 
St. Petersburg!! :
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Sir,

Her Majesty's Government have given their most careful consideration to the 
note of M. Chiehkine of the titli (ittb) ultimo inclosed in your Excellency's des- 
pctch of the following day and stating the measures which the Russian Government 
deem necessary for the protection of their sealing interests in the North Pacific 
during the approaching fishery season and w hich arc submitted to Her Majesty's 
Government w ith a view to their acceptance.

Then ho repeals the measures that I have just read.
Her Majesty’s Government take note of the statements made in M. Chichkine’s 

note, that the Russian Government have no intention of disputing the generally re
cognized rules of international law as to territorial waters, that these measures, of 
an exceptional and provisional nature, are designed to meet a pressing emergency, 
and that Russia is desirous of entering at once upon discussions with the Govern
ments of Great Britain and the United Slates with a view to an agreement between 
the Powers principally interested for the proper control of the sealing industry.

While Her Majesty's government have not committed themselves) to a decided 
opinion as to the absolute necessity of any particular class of regulation for the 
preservation of the seal species, they have more than once expressed their willin

gness to take part in the framing of a general scheme for the protection of the seals 
Which shall have due regard to the various interests concerned.

They quite recognize that the provisions of the modui rirem/i agreed upon be
tween Great Britain and the United Stales lends to drive the scaling-vessels of both 
those nations, which have been accustomed to resort to the eastern part of Beh
ring Sea, to the waters adjacent lo the Russian coasts.

And so on. I need not rend nil Hint unless it is particular) desired.
Sir Charles Russell.— The next sentence I should be glad if you would 

rend.
Mr Phelps. — I will read any thing that is desired certainly.

- Her Majesty's Government could not admit that Russia has therefore the right 
to extend her jurisdiction over British vessels outside Ihe usuaMcrritorial limits, 
but they are anxious to alford all resonnahlc and legitimate asthma nee to Russia in 
the existing circumstances. • They arc ready to enter at once inw an agreement 
with the Imperial Government for the enforcement of the protective zones proposed 
in M. Chichkine's note on conditions similar to those of their modus vivtndi w ith Ihe 
United States; which it will be observed are of a reciprocal character.

That reads a little like accepting an invitation that has not been issued. 
I find nothing in the note of Mr Chiehkine that invites from Créai Itrilain 
consent to these Regulations. I find a courteous and respectful notifica
tion that they w ill be propounded and insisted upon and carried into effect 
with the expression of a confidence that Her Majesty’s Government will 
see the necessity and Ihe propriety of them.

The correspondence then, for 1 must not take up too much lime with 
this unless my learned friend desires me to read something more of it, 
when 1 will read it with pleasure because it is no part of my purpose 
to present partially this correspondence, is that Ihe measures Russia 
propounded are agreed lo willi single addition that they will on (lie 
Islands refrain from taking more than 30,000 seals, I believe Ihe number 
is. It had already appeared for the last 2 years they had only been



— soit -

able to get a little more than 30,000, — that proposal of (ireat Britain 
they accept, and this immediately comes into'operation. Hut Mr Chichkine 
appeared to take the view that I do of this invitation; and he replies to 
Lord Rosebery mQst courteously to the effect that the acceptance of his 
invitation k extremely pleasant, though he must point out to him that it 
had not been made :

I cannot discuss tlm subject, Mr l'Ambassadeur, wilhout calling your allenlion 
in the first instance to this fact, viz., that the object of my note of the (lîtli) of 
February was to *arn the British Government of certain legitimate measures of 
defence necessitated for the moment by exceptional circumslances, and not to lay 
down the basis of a regular modus vivendi, that is to say, of a bi-lateral arrange
ment, which might be prolonged until the question was definitively settled.

The only idea was to provide a minimum of protective measures, intended to 
prevent the disappearance of the subject of the dispute# even before the negotia
tions with regard to it were commenced. In view of the near approach of the 
fishing season.....

If it had been intended lo lay down basis of a modus vivendi of this kind, the 
Imperial Government would not have failed lo claim (lint a restriction of territorial 
rights, that is to say, Ihe engagement lo limit the number of seals lo he killed on 
land, should in equity carry with it Ihe corollary of a complete [suspension of pela
gic sealing in Ihe open sea.

He informs Lord Rosebery that, if the purpose of his communication 
Imd been to enter into negotiations, he should have demanded very diffe
rent terms. The object of his communication was to inform the British 
Government of the minimum of protective measures which they would 
accept, and il was not their purpose to enter upon a negotiation.

They would have especially regarded it as indispensable lo make their reserva
tions as regards the definitive settlement of the,seal question, in order lo retain 
their entire freedom of view as to the measures to be agreed upon for Ihe preserva
tion of the seal species, whether by the prohibition or regulation ol scaling in Ihe 
open sen, or by the extension of special rights of protection of that species beyond 
Ihe various distances commonly designated as the limits of territorial w aters.

Yet, itfler making these observations, I am authorized, Mr l’Ambassadeur, to 
inform your Excellency lhal the Imperial Government, being anxious to meet half 
way any conciliatory oiler on the part of the British Government, are ready to accept 
the proposal made in Lord Rosebery’s despatch, with the exception of some modi
fications on the first point. >

That is the limit of killing on Ihe Islands, which they just name; and 
a British agent is to be allowed lo visit Ihe Islands to see that Hint is 
complied with.

The arrangement agreed upon would have no retrospective force, because the 
different cases of seizures ellectcd last year have been already examined by a special 
Commission on the basis of Ihe general principles of international law.

Finally, in regard to Ihe first point of the proposal contained in Lord Rosebery's 
despatch,

that is that any vessel seized should not be carried into a Russian Port, 
but should be handed over to a English cruiser I did not read that,

The Imperial Government are of opinion that it would be quite impossible lo
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apply it as it stands, at any rate under the circumstances existing for the present 
fishing season, especially as to the engagement to hand over to the English cruizers 
or to the nearest Ilritish anlhorilg the Knglish vessels caught trespassing outside 
territorial waters within the forbidden zones of 30 and 10 miles.

It may be that means may hereafter be found by common consent to remedy the 
practical difficulties in the way of such an undertaking; but for the moment, there 
is no doubt that it would completely paralyze the action of the cruizers of the Impe
rial navy, and render illusory the supervision which they should exercise along the 
coast and round the islands.

In practice, any Russian cruizer which had captured an English vessel would 
have to choose between the alternatives of searching for an English cruizer, which 
might take a long time, considering the extent of the coast, or else of undertaking 
a voyage of 3,000 miles to conduct the captured vessel to the nearest port, that of 
Victoria in Columbia.

The Russian cruizers would thus be exclusively occupied in looking for the 
English cruizers, or in making voyages to Port Victoria and back throughout the 
fishing season ; and the “ co-operation " of the cruizers of two nations could, there
fore, only be a nominal one.

Under these circumstances, and without insisting for the moment on another 
essential point — that of the absolute absence of reciprocity in the British proposal, 
as there arc not, nor can there be, any vessels under the Russian flag engaged in 
sealing — the Imperial Government consider that for the current year it would be 
more simple and pratical to submit the new prohibited zones, as is the case as 
regards territorial waters, to the exclusive supervision of the cruizers of the Impe
rial navy, who would continue to conduct to Pelropaulovsk all vessels caught tres
passing until the conclusion of an ulterior agreement.

The correspondence proceeds ; and that is the modus agreed upon 
for one year only, even at that, reserving all the rights to the Itussian 
Government, treating this purely as an intermediate provision, the least, 
as they say, or the minimum which they could accept for their protection.

The President. — The enactment is not for quite a full year; it is 
to the 31st of December.

Mr Phelps. — You are quite right. It is not quite a full year. I speak 
of it in general terms.

Then on pages 27 and 28 which is the last I have to read from this
document, is another letter from Mr Chichkine, and he said
forced to leave this subject on the basis of an exchange of notes, m>k^> 
draw " form of an agreement.

Because the too concise wording of the above-mentioned draft would leave room 
for certain misunderstandings, and perhaps even for complications, which it w ould 
be desirable to avoid ;

Because the Imperial Government could not agree to the draft in question without 
some reservations designed to safeguard their freedom of judgment in the future.

It is understood that the agreement to be arrived at between our two Govern
ments will leave intact all the rights of Russia in her territorial waters.

As to our reservations, they refer to the points mentioned below :
1. In consenting to hand over to the British authorities the English ships engaged 

in sealing within the prohibited zones, we do not wish to prejudice, generally, the 
question of the rights of a riverain Power to extend her territorial jurisdiction in 
certain special cases beyond waters properly called territorial.

2. The Imperial Government desire to preserve complete liberty of action as to 
choosing in the future between the two systems of protecting seals, either by the
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motliod of a prohibited zone, or by the method of entirely prohibiting pelagic scal
ing, or regulating it in the open sea.

3. The present arrangement cannot in any manner be considered as a precedent, 
and will be looked upon by us as of an essentially provisional nature, intended to 
meet present circumstances.

With these reservations, we accept the British proposal in the following terms :

They then are repeated, which I need not take up your time hv reading 
again except the second and third (as they have been the subject of some 
discussion) as they finally found expression :

English vessels engaged in hunting williin the aforesaid zones.

Thai is ten miles from that shore and thirty miles from the island : —
Beyond Russian territorial waters may be seized by Russian cruizers, to be 

handed over to English cruizers or to the nearest British authorities. In case of 
impediment or diflieully. the Commander of the Russian ertiizer may coniine him
self to seizing the papers of thpiafore-mentioned vessels, in order to deliver them to 
a British cruizer, or to transmit them to the nearest English authorities, on llie first 
opportunity.

3. tier Majesty's Government engage to bring to trial before the ordinary Tri
bunals, offering all necessary guarantees, the English vessels which may be seized 
as having been engaged in sealing within the prohibited zones beyond Russian terri
torial waters.

And that is agreed to.
8ir Charles Russell. — There is the final passage in Lord Rosebery's 

note : — “ With regard to the reservation ”, on the same page.
Mr Phelps. — This is from Lord Rosebery to Mr Howard who, I 

suppose, was the Charge.
Sir Charles Russell. — Yes.
Mr Phelps.

With regard to the reservations made in Mr Chichkine's Note, you will stale 
that Her Majesty's Government has taken note of them, but does not at présent pro
pose to discuss them.

There is nothing to discuss. No discussion had been invited. They 
had been stated by the Russian tlovernmcnl as the measures to which 
they proposed to resort.

That on the other hand they must adhere to the reservation previously made by 
them and contained in your Note of the Pith of this month, and that it is understood 
that the rights and position of either t?ower are in no way affected by the conclusion 
of this provisional arrangement;

which is just what Russia had said very emphatically.
Now 1 repeat, Sir, with g teat respect, was I right or not in forecasting 

this correspondence which, as I have said, did not then exist, based upon 
the action of Russia, in characterizing her action as firm and resolute, and 
in saying that in consequence of that firm anil resolute action, pelagic 
scaling had come to an end in the vicinity of these Islands to an extent 
that was regarded as detrimental? Was I right in calling attention to 
the different positions which these two great nations occupy today on that 
subject? The United States deprived of the benefit of a convention that 
had once been really agreed for and left to prosecute this claim before an
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Arbitration— Russia instantly accorded nolwliattliey asked, but wlmt they 
noli lied tlicy should insist upon, giving the reasons and grounds and bases 
of the argument. If my learned friend says the Russian^Government, as 
be did say in the course of bis observations lias the advantage of the 
advice of a gentleman of large reputation in international law, I agree 
with him there could be no "better evidence of it Ilian the correspon
dence and its result than that the llussian Government knew in Jliis 
matter precisely what they were about, what they had a right to claim, 
and what it was necessary for them to assert if they meant to defend or » 
protect their interests.

Now we come to this No 3. 1 shall not apologize for the lime I am
taking upon this point, because it is important it should be understood.

The President. — Might we, Mr IMiclps, infer from your last words 
that the agreement entered upon between England and Itussia would in 
your eyes be considered sufficient for the protection of fur seals.

Mr Phelps. — No, that is a very different question to which, in a later 
stage of the argument, I will address myself. They got what they de
manded the 311 mile zone and the Iff mile zone. They got what they 
thought was sufficient. I mean for the temporary period. Whether it 
was sufficient or not, that is to say, whether they were mistaken or not in 
the geographical limits in which they bounded thciiyight is another ques
tion, that is another connexion I shall have occasiofWo discuss and illus
trate.

1 come now to Ibis last correspondence the purport of which is — 
and I need hardly read anything from it — that on the Report of Ibis 
Commission Russia made compensation to Great Rritaiu or agreed to 
make it, and I, of course, suppose will make compensation for two out ol 
six or eight vessels.

Sir Richard Webster. —- Five.
Mr Phelps. — Well, out of live vessels that were seized, she has 

agreed to make compensation for two, and it lias been, if not directly 
urged, left to he inferred that that amounted to a concession on the part ' 
of Russia that she bail no right to defend herself against these aggressions 
outside the territorial limit which, as yon observe from one passage in 
one of these letters I have been reading is lixed us three miles. It pro
fesses nothing of the sort. Strong as my views are on this question I 
am free to say that iff 1 bad been upon the Commission to determine 
ns between Russia aniNjreal Rrilnin whether those two vessels or rather 
the owners of them musNhe compensated I should have decided as the 
majority of the Committee to which it was referred by Russia decided.
R is stated that the majority of the Committee thought they should be 
paid. I should have been with the majority, and why? Pelagic sealing 
never bad been practised, as you sec, prior to 1892. On these Islands a 
no statute existed on the subject which would be noticed to the world.
No regulations bad been promulgated. No notice bad been given. 
These vessels came across in the pursuit of the business of pelagic sealing -
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which they had been accustomed to conduct with impunity on the other 
side, without any notice or any warning or any statute, and without cross
ing the territorial limits; these two vessels that are paid for did not by 
themselves or their boats cross the territorial line of three miles They 
engaged in pfclagic sealing. Well, that was not all. When they were cap
tured by the Russian vessels, it does not appear that they were engaged 
in pelagic sealing — they had been, but it nowhere appears that they 
were caught flagrante delicto. But on examination it "was found by the con
tents of,the vessels that they had been engaged in pelagic sealing. I 
make no account of the earlier correspondence given in the United Stales 
Counter Case — the earlier claims on the - • scaijng captains that 
were captured of ill treatment by the Russian officials, personal ill treat
ment and the confiscation of their personal properly and the jndignily 
that had been put upon them. It reads in the Victoria News, reading 
from page 201 of the Counter Case Appendix the head lines being :

Russian Piracy. — Sealers taken in tbe open sea. — Three Victoria craet seijeo 
and their crews threatened with Sireria. — A Frisco victim also.

Startling story of outrage, insult and pillage. — The captured crews turned 
heartlessly adrift.

That proves nothing. 1 take no account of that because this corres
pondence and the Report of this Committee, as far as it appears, does not 
justify theitltr^llow much that entered into Uie case or how little 1 do not 

We do not kmrâ. The report of the Cogimiltee is not here; 
the evutBlHgis not hpfe; nothing is here except the result. The grounds 
of the Report itwe stated, that is the results of the Report are statèd in the 
letter of Mr Chichkine to which I will allude in a moment in No3. General 
Foster reminds me they had the affidavit in the Counter Case Appendix asf 
to the locality where these vessels were seized far out at sea, 30 or 
40 miles. New, even divesting it of all these charges, the special industry 
and unauthorized conduct of this, we do not know whether they entered 
into the account or not. I am not justified in saying that they did, and I 
do nÔt say that they did hut I saygpon the grounds that do appear, and 
this will become more clear, I am sure, so far as any views that I can 
express are concerned on what I shall have occasion to say hereaftcrln 
regard to I lie necessary character of extra-territorial regulations of this 
sort for the protection of any national interest. 

k They must first be necessary. Without Unit postulate, you do not 
"advance a, step towards justification. They must be necessary. No 

nation, nobody pretended that any nation can stretch out its hand on the 
high sea, at its own caprice, for its own convenience, and lay hands upoii^ 
the vessel of another nation sailing under this flag. No such proposition 
could he sustained for a moment either upon authority or upon the prac
tice of the world. Before that can he done, the measure must be shown 
to be necessary ; just as self-defence by an individual,w hich may go to the
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extent perhaps of taking the life ol the assailant in the public highway 

where the assailant has a right to be as much as the assailed, must be 
shown to be necessary, and the man who assumes to assert it takes the 
risk of being able to shot* in his own justification that it is necessary.- In 
the next plaee, when/it is necessary, the means by which it is enforced 

*Tnust be reasonable. A nation cannot do everything even in its necessary 
protection, unless the tiling that it does is necessary. It must be reaso
nable. Well now, these vessels, as 1 havgÿsaid, are seized without warn
ing, either actual or constructive, engaged in a business which their 
Government asserts thcyhave a right to engage in; engaged in a business 
which they have practised with impunity elsewhere, and the loss falls upon 
tifem, not upon the Government to which they belong. It is the man who 

"owns the schooner, and perhaps nothing else, which is captured under 
the circumstances. Why, what is the rule in the case of blockade? The 
perfectly well established rule in respect to blockade is, any vessel may 
be confiscated and captured that undertakes to tsun a blockade; but it 
iftust have notice, it must have actual notice or such-Constructive notice 
as amounts to presumptive notice, and the innocent vessel not aware that 
a Hock ad c has been established, accustomed to enter that port, going in 
there on a business that it has a right to suppose is lawful cannot be cap
tured and cannot be held, — it can be turned off. It must he declared in 
such a way that the world is bound to take notice of it. And 1 said, there 
must be actual -or presumptive notice, and presumptive notice is derived 
from sttcli notoriety as amounts to probable nôtice.

Now*, lender the circumstances, is it not perfectly plain that on the 
question for compensation to the owners of these Canadian schooners 
there is something else to be considered besides the right of self-defence 
of Russia? Mr Blaine did the same thing; that is to say, he substantially 
agrped to do the same thing, as 1 have pointed out to the Tribunal in the 
discussion of the preliminary question, with which so much time was occu
pied, when Sir Julian I’auncefote (irst approached the American Govern
ment with tlje proposal to renew this negotiation that had beeij com
menced by Mi- Bayard in 1887. One prominent feature put forwdrd by 
Sir Julian, very properly, was the demand of the British Government foj 
satisfaction for the vessels that had been seized in 1886 and 1887.) What 
wqs the reply of Mr Blaine to that? I will not detain you lffretfmng the 
correspondence; it has been read and, is before you. Why, said 
Mr Blaine, strong and resolute as he was, and I need not sabbat in this 
correspondence fie goes clear up [p the lino of diplomatic reserve and 
courtesy in his very strong assertion of the rights oPlhe United States lo 
protect itself, but even he, at the very threshold, meets it with language 
winch is substantially Ibis :

Why, that is n\ small matter, the whole amount is not large. It falls, 
upon men w ho perhaps thought they were doing what they bad a right lb 
do. W'e will pay that if we can arrange this for the future. That will not 
stand between the tiovernments. It is nbt worthy of a moment’s dispute
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between two great nations, — that paltry sum. Whether the sealing 
owners shall be indemnified or not, is not the question between the Go
vernments. Wo are concerned with the'future; lqt us make an arran
gement for the future preservation of these seals. We shall not debate 
with you over tlnyvalue of one of those one, two, or three, or four schoo
ners under the circumstances. •

And it is perfectly plain that if they had been fortunate enough to have 
disposed of the main subject of dispute at that time, this question about 
compensation for these seizures, which is now in"a very indirect way 
before you, would have disappeared and very wisely. It would have been 
the proper acknowledgment, the proper confirmation of a friçndly agree
ment on an important subject, to make such a payment as that, and to 
forego any dispute on the subject. So that the payment of these vessels, 
under the circumstances, proves, in my judgment, nothing at all.

General Foster puts into my hands a summary of the repbrl of these 
Commissioners. There were nine vessels seized. v

Two have been released soon after Uicy examined tiro facts ; two the 
Commissioners recommended should receive compensation for seizure, 
and in five the condemnation was confirmed ; and it is only right to say of 
course that in respect of those five, while the condemnation was confirmed 
it was asserted by the committee not.that they had hedn within the line, 
but that they found that their boats had crossed the three-mile line. I 
leave that subject and I claim that out of this correspondence wliiA has 
taken place, some of it since we have been silting hereand all of/n while w e 

•were on our way — at least on our side — the groumhthakws have taken 
on this in respect to Russia is completely confirmed, and the ggmipd that 
we lake here in our own] behalf is completely sustained and coWti'metf by) 
the conduct of Russia and the claims of Russia so far as they consmute-airy 
authority or precedent or instance which i||£ be worthy of consideration.

Now a word upon one more of these instances of protection of marine 
property which is the last in the somewhat long list with whiclKt wearied 
you yesterday and which is the protection afforded to whales by Norway 
in the fiords of that country — those broad arms of the sea that run up 
into the country. Now a whale, in the classification of Natural History, 
if not strictly a fish, is to all intents and purposes a fish. Ilis home is in 
the open sea. It breeds there — it is attached to no' shore; nevertheless, 
in Norway, it appears that these animals find their way up to the fiords 
where they become the basis of an important husbandry,industry, means 
of subsistance.

Now surély it would be impossible to state in the way of illustration, 
any animal that would be further away from the lines upon which these 
rules of law procepd, than the whale. It may be well said the whale is 
with the mackerel, the salmon and.lhe cod ; he belongs in the sea always ; f 
lie is appurtenant to no territory ; he has no animus renertendi; he is \ 
brought under no confinement or restriction ; there is no time that you ) 
can put your hand1 upon him except as you can put your hand upon anv f »
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fish in the sea; and yet in the'statement that Mr Gram was kind enough 
to furnish us, gnd the Tribunal with, the ground taken by Norway, (and 
most properly), is pointed out. Even that animal, under those circums
tances, is brought into the category of those to which we claim the seals 
to belong; and perhaps as it is staled so mucli more clearly than 1 can 
state it, as well as being a so "mucli better authority^fian any view of mine 
can be, 1 may be excused for reading a few words of this, and that is all 
I have to say upon this point. /.

The peculiarity of the Norwegian law quoted by Counsel for the United Slates, 
consists in its providing for a close season for the whaling. As to its stipulations 
about inner and territorial waters, such stipulations are simply applications to a 
special case of the general principles laid down in the Norwegian legislation con
cerning the gulfs and the waters washing the coasts. A glance on the map will he 
snflicienl to show Ik great number of gulfs or fiords, and their importance for the 
inhabitants of Norway. Sofne of these fiords have a cinsideçgWëTfêvtBàmment, 
stretching themselves far into the country and being at/lheir month very wt 
Nevertheless they have been from lime immemorial considered as inner waters^ 
this principle has always been maintained, even as against foreign subjects.

More than twenty years ago, a foreign Government once complained that a ves
sel of their nationality had been prevented from fishing in one of the largest fiords 
of Norway, in the northern part of the country. The fishing carried on in that 
neighbourhood during the first four months of every year, is of extraordinary im
portance to the country, some 30 000 people gathering there from South and North, J 
in order to eai'n their living. A Government inspection controls the fishing going j 
on in the waters of the fiord, sheltered by a range of islands against the violence of / 

Jhc sea. The appearance in these waters of a foreign vessel pretending to take its 
hare of the fishing, —

nol to destroy the fishing for ever — ,
wal an unheard of occurence, and in the ensuing diplomatic correspondence 
thejexclusive right «('Norwegian subjects to this industry was energetically insisted 
uporhas founded in immemorial practice. »,

Besides Norway ahd Sweden have never recognized the three miles limit as the 
confines of their territorial waters. They have neither concluded nor acceded to 
any treaty consecrating that rule. By their municipal laws the limit jias generally 
been fixed at one geographical mile, or one-fifteenth part of a degree of latitude, or 
four marine miles; no narrower limithaving ever been adopted. In fact, in regard 
to this question of the fishing rights, so important to both of the United kingdoms, 
the said limits have in many instances been found to be even too narrow. As to 
this question and others therewith connected, I beg to refer to the communications 
presented by the Norwegian and Swedish members in the sittings in the Institut ile 
Droit International in 1891 anil 1892. I wish also to refer, concerning the subject 
which 1 have now very briefly treated, to the proceedings of the Conference of Ha
gue, in 1877 (Martens. Nouveau recueil gémirai, II" série volume IX), containing 11# 
reasons \yhy Sweden and Norway have not adhered to the Treaty of Hague.

-**Not a word could be added to that usefully. . Put in the place of the 
whale, which. ms I have said, in no way Attaches itself to or becomes ap
purtenant to any particular property — put in the place of the whale, the 
seals if they found in the fiords of Norway precisely the home,that they 
find in the Pribilof Islands and there became the basis of the same impor
tant induslhy ns the whales are as it is, I should like to kndw what would 
be the course of the Government of Norway? What ought it to be — w hat/ 
it would be it beyond question?
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Would not tlmtcasg be a great deal stronger than the one we are con-

J

corned with? »
Mr Gram. —1 beg only to observe that that fishery which 1 have been 

stating there, which gave use to Diplomatic Correspondence is Cod fish — 
not whales. '

Mr Phelps. — I beg your pardon, Sir, 1 did nof understand i,t cor
rectly.

Sir Charles Russell. — It applies to all fishing I understand.'
Mr Gram. — It applies $b all fishing; but that instance which I quot

ed, which was mentioned in the Diplomatic Correspondence, was Cod 
fishing.

Mr Phelps. — That is a- fact which I did not understand. I had not 
read that, perhaps, as attentively as I should; and indeed, being so igno
rant of the surroundings, I might readily fall into an error of that kind." 
That fact strengthens what 1 was saying — it carries the principle further 
than if it had been limited, as I supposed, from reading the memorandum 
of Mr Gram, it was limited, namely, to the case of whales.

fiords are territorial waters. ■
Sir Charles Russell. — Guile. That is the real point — just as the 

large hays in America are claimed.
Senator Morgan. — There are no territorial waters four miles out,

are there?
Mr Phelps. — What is the authority for that?
Sir Charles Russell. — The statement.
The President.—That may be a case for discus " 11 ien nations.

II is the assertion of the Norwegian Government. \
Mr Phelps. — That is exactly what it is.
Lord Hannen. — 1 only meant to point out they did not base it upon 

an industry, hut they say that it is within their territorial waters.
Mr Phelps. — With great submission, My Lord, I respectfully insist 

that it is exactly the industry upon which they base it. That is all 
there is of it. What Mr Gram says is, they have never adopted the three 
mile limit, lie says some of these fiords, as the map shows, are very 
wide. 1 do not find anything in this memorandum, or in the statute, or 
anywhe're else, and I have been commended to nothing by my friend’s ar
gument, to indicate that they should maintain that, or would undertake to 
maintain it upon the mere territorial limit which the world generally has 
adopted of three miles w ide. It is because those fisheries are made the 
subjeçt, as is said here, of a great and valuable industry, that they decline 
to discuss the question whether they arc exactly within, or exactly 
without, a limit which is not for Norway alone to fix. -It is not in the 
power of any one country to fix, in the face of the world, what the terri-' 
torial limit must he .— that must come by the consent of nations. If 
Norway was to undertake to assert, or any other country, that the limit 
should he 50 miles, that would not make it so. No other seafaring na-

J
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lion would be bound by that, if that were all. Nor have they undertaken 
so far as to put forth any assertion without discussing how wide the fiord 
is without discussing how wide the territorial line may be, which is adop
ted by the consent of nations, and which, as Mr Gram says, Norway has 
never estopped itself — precluded itself — by agreeing to. What ever 
that may be they will not permit foreign vessels to come there and des
troy that industry on which their people depend.

The President. — But, Mr Vhelps, whether the assertion is founded 
on the principle of extension of territorial waters — whether it is founded 
on the defence of a national industry — do not you think that concur
rence with the views from other nations is equally necessary?

Mr Phelps. — I do, and that is the very strength of the position that 
1 have been attempting to maintain. Your question, Sir, anticipates the 
remark with which 1 was going to lake leave of this branch of the case, 
upon which 1 hope it will not be thought I have taken more time than is 
necessary, although 1 fear I have. What do we claim from it all — from 
everyone of these cases where in so many nations, in so many waters, so 
many kinds of marine, or semi-marine, or submarine property (the foun
dation of an industry and husbandry), has been successfully protected, 
and is protected to this day— what is it that we claim from that ? We 
claim that it shows that in every such case it has been necessary for the 
nation to assert, and the nation has asserted, a property interest, well 
described by Mr John Quincy Adams (in some language that I shall refer 
Ivin another connection) as an interest that may, perhaps, be an incor
poreal interest, as 1 suggested the other day in the opei^ng of my re

marks. The term “ property ” is large. It is indefinite : it is broad. 
Nations have been compelled to assert, and in every case they have asser
ted, such a property interest in an industry founded upon these animals as 
entitles them to protect it from destruction ; and in every case the whole 
world has so fur acquiesced and assented to that assertion, whether it has 
had the necessity to make similar assertions for itself or not The whole 
world has so completely assented to, acquiesced in those assertions, that 
the exhaustive diligence with which this case has been prepared has not 
shown you one instance, except the solitary instance (if it comes up to 
that), that Mr Gram referred to, when, to the surprise of his people and 
his Government, a foreign vessel made its appearance there, and proposed 
to take part in^iese fisheries, in violation of the regulations which are 
now established. 'Inhere is not another instance in the whole length a'nd 
breadth of this case.

There is not another instance, either, where a nation having this pro
perty has failed to assert it, or where any other nation, [or individual of 
any other nation, has openly ventured, dared, or proposed to infringe it — 
not one. Of those few instances, principally of the seals in the southern 
hemisphere, where a nation was regardless of its interest, perhaps at a 
day when the interest was not so valuable — has omitted in respect to the 
seals to make that assertion w hich would have been respected as it alw ays



is/fl'it lmd been made —. what is the consequence? The animal has 
perished off the territory where it belongs. It has gone. Therefore these 
three postulates may he drawn, without any contradiction, from this long 
series of cases : first that the property interest is always asserted where it 
exists; secondly, that it is always respected where it is asserted thirdly, that 
in a few instances where it has been omitted, not from fear of the right of 
asserting it, hut from neglect, whether from the comparative unimpor
tance of the industry — the consequence has been that it has gone too; 
and if It had not been for the statutes that 1 have referred to, there would 
not at this day have been a pearl oyster nor anroyster bed, nor a coral bed, 
nor a seal, on the face of this earth. And then the Herring Fisheries — 
even those pure fisheries of the open sea that 1 do not pretend come within 
the purview, except in a very wide view of it which it is unnecessary for 
us to take here — even those it is questionable whether the places that 
know them now (where they form so important a part of the existence and 
the industry of the people), would know them at all. 1 do not mean to say 
that those fish would have been exterminated from the earth because they 
have the whole world — all seas are their home. They can go elsewhere. 
They need no particular shoal — no place. 1 do not say the herring and 
the co(J would have disappeared from the earth — they would have disap
peared from those^j/iores where they constitute the commercial interest, 
the industry, the means of subsistence. And Isay, therefore as the con- In 
elusion, of this that when it'is adjudged, if it is ever adjudged — and (
I shall not believe it till the judgment is pronounced — when it^. 
is adjudged that the fur-seal — (more valuable than any one of thçse^ 
products, more closely attaclned to the soil where it propagates 
and belongs, ten times over than any of these products) — is to be 
excluded, and that the right of extermination is iriany individual man who 
chooses to go there and perpetrate it, you have then placed this animal, 
which should he the very first to come within the purview of these princi
ples, upon a footing upon which no similar animal, no similar product 
stands or ever has stood, and you doom him to immediate destruction.
You may talk about Regulations — I shall have something to say about 
that by and bye : not much — you may talk about regulations, which as a 
substitute for a dispute, as a means by .which nations could bury the dis
pute, and come together and agree upon a demonstration »f what would 
have been the right of either of them to have enforced as against the 
other, if they thought proper — you may talk about that and it has its 
merits when it comes about gn that way ; butas the substitute for that 
right which alone has ever been sufficient to protect any such property, ft 
is a mere rope of sand ; and nothing that I could say would demonstrate 
that so completely as the nrgijments of my friends on the other side who 
day after day, have been haranguing you — 1 say so respecfully ; I do not 
use the word npprobriously—have been addressing you, perhaps. 1 should 
say — urging under the guise of Regulations that you should adopt a 
series of measures that would defeat the very end which, theoretically, they
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‘oreïntended lo subserve, which would promote the very business which 
•we are endeavoring to restrict — pointing out in every step of their 
argument, the embarrassments, the difficulties, the vexations and uncer
tainties that would attend any effort to enforce any sort of a Code that 
the learning and skill of the ablest men in the world would be able to 
prescribe.

Now a few words on the question of law — on a question of law that 
like so many questions of law in this ease, is, in my humble judgment, 
quite likely to be mistaken, outside the necessities of this ca*e. — Upon 
what theory do statutes of this sort, that we have been perusing ever since 
yBtcrday morning, lake effect? Says my friend : A Statute has.no ope
ration outside of the jurisdiction of the country that enacts it. .

That is very true. That is a mere axiom in the law. How then do 
the statutes protect these seals? They are subject to that general rule. 
They protect them upon either OtAwo thcdTtes, either of which is satis
factory — both of which are abundantly supported by authority. They 
are sometimes upon one ground ; they are sometimes upon another. It is 
immaterial upon which ground they stand, as long as they do stand. A 
statute — a municipal statute — which has effect of course only wjthin 
the jurisdiction of the territory. And upon nationals outside the jurisdic
tion — how does that operate? Well,in the first place, what is the jurisdic
tion? We agree that it cannot exceed the jurisdiction; what is the juris
diction? Well, to begin with, the jurisdiction of a nation is to the water 
line — that is plain enough nobody disputes that. Then it has come to be 
understood and considered tha’lit extends a certain distance into the open 
sea — the “ high sea ”, as it is sometimes called. It extends a certain 
distance into the high sea for ^certain purposes only. The general juris
diction of a nation through its statutory enactments docs not extend an 
inch beyond the water line — low water mark. It cannot forbid, for 
instance, any vessel to sail up as near the shore as it can, assuming that 
it does no harm — I am speaking as a general rule. It cannot exclude 
vessels — from coming within three miles — that is perfectly certain and 
agreed upon everywhere. To exclude them you must connect their 
presence with some miæhief, some harm some danger; but the juris
diction for the 3 miles, * the cannon shot, or whatever indefinite dis
tance it may he, is not a general jurisdiction, it is a jurisdiction for all 
necessary purposes leaving to the nation a very liberal discretion in 
determining what “ necessary purposes” are — nothing else. Suppose 
it was exacted, for instance, by some country that no vessel should come 
within throe miles, that would not stand. Suppose it was exacted that 
every vessel that came within 3 miles of the -shore should haul down its 
llag and hoist the (lag of that nation for no purpose — not to answer any 
act of quarantine or revenue, or anything else, hut merely as a matter 
of caprice — that whenever a vessel gets within three miles of France 
she must haul down the American flag or the British flag and hoist the 
French flag. “ What for?" Because we want her to ! Is it to answer any
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pood purpose ? No! Would that stand? Would the nations of the 
world be expected to submit to that? Well, then, the jurisdiction of a 
nation outside of the water line it will be perceived is a special jurisdic
tion. Inside of its territory it may*pass any law that it pleases and bus 
only to settle with its own people — no other nation can say any thing 
about it. If one half of a nation chooses to enslave the other half, no 
other nation has anything to do with that — that is a matter that it must 
settle with its own people. lieyond the water line it has a jurisdiction 
up to a certain extent for certain purposes, proper purposes — revenue, 
quarantine, pilotage, everything that a reason can be given for — all the 
enumerable things; and an exclusive right, unquestionably, of fishing 
and hunting and all that sort of thing, the products of the sea.

Well, then, (loos it terminate on the three mile line? I shall have 
occasion pretty soon — (1 will not stop now) — to point out, upon the 
very highest and most recent authority, how utterly vague and uncertain 
this idea of a three mile line is. But call it three miles for the purpose 
of my present discussion, and assume that the w hole world have agreed 
to call it just three miles — no more ; no less, — does it stop there ? 
How comes it there beyond the shore line? — Because it is necessary, by 
universal agrément, that nations, for their own protection, should have 
that much ; and therefore it has become settled by the usages of nations 
that they shall have it — in other words that they shallradd three miles of 
the high sea to their territory for certain purposes only. Now does it 
stop there ? Does it stop at this limit of three miles ? It does not stop 
there if there is a just necessity in particular cases for extending it fur
ther ; and 1 shall cite authorities to show that while beyond the three 
mile line the jurisdiction becomes still more special than it was inside, it 
is still more restrictive nevertheless, when it comes to pass that the three 
mile limit is not enough to answer the purposes for which it is accorded ; 
hut that for special occasions, perhaps revenue, perhaps quarantine, 
perhaps lighthouses, perhaps anything that is really necessary, the 
jurisdiction of that nation — I mean the special jurisdiction — the juris
diction over waters, on the sea, goes fartho^ still in the adjacent waters
— goes as far as may he necessary, which iu this connection, naturally, 
would not be very much farther. It has been extended to twelve miles 
and to various distances ; and I make this assertion not myself — 1 pro
pose to show that that is exactly theexception, the addition, the extention, 
or whatever yob' choose to call it, of the doctrine of tins three mile limit
— that the three mile line, in the first place, is accorded to a nation to 
w hom it does not belong — that it is just as much a part of the high seas 
as the middle of ocean tliatdt is accorded to the nation by universal con
sent to which it does not belong, as a limit within which that nation may 
extend a special jurisdiction — what I may call a liberal special juris
diction — because what the Nations chose tv do w ithin that is presumably 
necessary. They have a large discretion, still it is bounded; and that 
when, on the other hand, while their jurisdiction is not complete witjiin



I lie three mile line because ft only extends to proper subjects and proper 
eases,, then when the case itself — the real necessity of the case — not 
the caprice of the nation extends further, yet the jurisdiction of the 
nation goes with the necessity ; brother words that the limit of the aid of 
the jurisdiction of a maritime nation upon the high sea is the limit of 
the actual necessity of the protection of its interests.
• That is the proposition. It is n»t a .geographical limit — it never 
was; it never can be — it is a limit of propriety — a limit of reasonable 
necessity. Of course ns 1 said before on this subject of self defence the 
nation that undertakes to assert that, must be prepared'to justify it. 1 do 
not at all say that because a nation chooses to assert that a six mile 
limit or a ten mile limit, for certain purposes, arc essential to its protec
tion, that it is there upon entitled to possess itself of that limit. It asserts 
it and the judgment of the world — the world — is the Tribunal. Nobody 
can bring a suit; nobody can ask an injunction as they would in municipal 
law. No Legislature can be applied to to pass a statute that should res
trict that assertion. When a nation in the exercise If'ts Governmental 
power makes such an assertion as that, it brings its case before the Tri
bunal of the world, and these it will be decided one way or the other. II 
will be determined by the repudiation of nations, — the refusal of na
tions, the dissent of nations from such a proposition as that and the 
refusal to respect it, and then it perishes. It is a mere assertion that is 
found in the judgment of mankind to be an unwarranted assertion, and it 
falls to the ground. On the other hand, when it is seen by the civilized 
world that this extension in a particular case is proper, it is right, it is 
necessary, it works no harm or injustice to anybody, it docs give the 
nation its just and necessary protection — then it is affirmed, and, by the 
acquiescence of mankind it comes to be established as law — it comes to 
he established just as precisely ns what is called the “ three mile limit ” 
has come to he established with the single exception that it derives, un
doubtedly, additional force from the number of cases in which it is embo
died in Treaties, which, while they do not make law of course for anybody 
hut the parlies to the Treaties, nevertheless shew the recognition of the 
proprieties, the justice, ol certain prqjprtlions by the nations of the 
world.

If it is convenient to you, Sir, to adjourn now, it would be agreahle .. 
to me.

The President. — Certainly.

[The Tribunal them adjourned for a short time.]

Mr Phelps. — I had stated, Sir, before the adjournment this morning 
one of the theories which it appears to me, both upon principle and autho
rity, the efficacy of municipal statutes or regulations adopte'd for the pre
servation and protection of marine or semi-marine products appartenant 
*o the shore beyond the ordinary territorial line may depend. That is-to



say, that the question involves the enquiry, what is the territorial line for 
such purpose. 1 postpone referring.!# various authorities in support of 
that view until 1 have Stated another theory equally applicable and equally 
supported by authority, because the authorities 1 propose to refer to be- 
longito it so generally in respect to both these propositions that they can 
he more advantageously taken up after both have been stated.

Now a statute, as it appeal's to us — a municipal Statute which lakes 
effect within any line of territorial jurisdiction, say, for instance, a three- 
mile line or a cannon-shot line, whatever line may be prescribed — a sta
tute which takes effect within that line, as a statute is enforced by judi
cial process, is law — whether it is necessary and proper and just or not, 
does not depend upon the executive authority of the country at all — and 
that is to say, inn representative Government, where there is a legislative 
power within the territory, it is the absolute and positive law. It is the 
business of the executive to enforce it, if his interposition is necessary. 
It is the duty of the Courts of Justice to give effect to it whenever the case 
arises. Outside of the jurisdictiom.it has the same effect as far as those 
subject to the national jurisdiction are concerned. The ships of that 
power on the high sea are still subject to that municipal law. Then when 
it takes effect, as we have seen these always do take eJTect somehow by the 
consent of the world outside of the ordinary territorial line, and upon 
those who are not nationals under that jurisdiction they may be said not 
to take effect as statutes, but as what may be called “ defensive regu
lations ”, The term is not material. It expresses the idea that I am 
trying to convey. There is no magic in the term ; there is no authority 
in the term. It becomes a regulation which the executye of the country 
may or may not enforce in its discretion. It is no longer a statute which 
must be enforced.. It is a provision which may be enforced or may not 
be enforced. In order to justify to other nations its enforcement the 
conditions unnecessary to its efficacy within the jurisdiction must occur 
— first, that it is necessary, then that it is reasonable. So that this pro
vision, or regulation, whatever you choose to call it which takes effect by 
a statute and by judicial enforcement within the jurisdiction becomes 
without, only the guide, the measure of the executive authority which the 
executive might adopt if there were no statute at all, subject to a quali
fication which I shall stale in a moment, a part of the defence of the coun- 
ti\ which is in the hands of its Government, which may be legislated upon 
undoubtedly, bill which whether legislated upon or not, must always he 
enforced by the executive department of the Government which lias con
trol of the arm of the national- force because as the writ does not run on 
to the high sea except as against nationals, and the sheriff of the county 
or the marshal of the district cannot go there with his process when such 
a regulation is enforced at all, or whatever you call it, it must be enforced 
by the executive power of the Government, because the right of self-defence 
is declared to be the paramount right. It is not merely the right of an 
independent nation ; it is the paramount right to which all others give-**y.
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It is the first duty of the executive, in the necessary case and by the 
proper means, to exert the arm of powèk to protect the interest of the 
Government; and that duty would be not thXless if the legislative Depart
ment of the Government had failed to interpose. It would still remain. 
On the other hand, it is not lost if the legislative Department does inter
pose. As it is not necessary that they should confer it, so it is impossible 
that they should take it away. But the propriety of a statute in such a 
case, the necessity oj/'which does not exist, is in order to make the act 
which is necessary likewise reasonable. It is not the statute that makes 
it necessary ; the necessity comes from without. It i$ not the statute 
that authorises the executive or requires the executive to enforce the na
tional defence. The statute neither gives it nor takes it away ; but when 
as against another nation the act of defence is exerted, it must not only be 
necessary, itmust be reasonable. What is reasonable ? Heasonable in the 
manner of its exercise; reasonable in the thing that is done. Where the 
necessity of a case will be answered by capturing a ship, for instance, and 
bringing it in, a nation is not to sink that ship into the océan with all on 
board, to burn it, to execute or even to imprison, as has been well enough 
said by my learned friend^ in reference to a judgment in this case that I 
shall have occasion to allude to. The manner of the self-defence, even 
when the necessity is conceded, must be reasonable, and reasonable in 
view of the usage of nations\as far as there is a usage that applies, — 
reasonable in its adaptation tojthe necessity, not transgressing the neces
sity ; just as in the case of individual self-defence even where (he necessity 
for it arises, it must stop when the exigency is met. A man may com- ' 
mit a crime by carrying a measure of self-defence, that was well justified 
to begin with, beyond the necessity of the case. An excess of violence 
or force would render him amenable, criminally or civilly, although the 
necessity of the defence to a proper extent would be well justified.

Now, one of the incidents that must always attend, and the least reflec
tion will show that it is an indispensable requisite, is that before measu
res of force are resorted to in defence of a nation, reasonable and proper 
notice, proclamation or information shall be made to the world of the ob
jection that exists to what is being done and of the regulation or the 
defence that iRs proposed to exert. Why, it was a part of myTgarned 
friends argument, in dealing with these seizures in the Behring Sea which. 
I should not otherwise discuss because, as I have said, they have no 
weight before the Court, — it was a part of his argument, “ You have 
seized these vessels without giving notice to Great Britain that you were 
going to ”. Well, if that had been true, 1 mean by that if the facts that had 
taken place did not amount to sufficient knowledge, there would be great 
force in my learned friend’s suggestion. This was the very point that, as 
I have remarked this morning, was the infirmity of the seizures that were 
made by Bussia of the Canadian vessels for sealing. A vessel came there 
w ith no notice whatever that Sealing in the high sea was going to be prohi
bited there, and it had not been elsewhere ; and the first warning that the
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vessel had was this seizure. Russia may well say that it was necessary 
to do it. “ We cannot preserve this industry in any other way ", “ Yes, 
hut is it necessary that you should resort to the extreme measure of cap
ture and confiscation of a vessel before you had given them notice not to 
do here as they could do elsewhere, and give them a fair opportunity to with- 
draw", as it is presumed that they would withdraw when they found that the 
nation affected objected to it; and then when they declined to withdraw 
and persevered in face of the objection and the notice, then it is lime to 
go a step further and enforce your Regulations by actual seizure.

That is what a statute does, and that would be the weakness of the 
position of the President of the United States if without any act of Con
gress which by its publicity gives .notice to the world without any procla
mation or declaration he sends a vessel of the navy which is under his 
command as execution and says seize that vessel and bring it into Court 
— there is the weakness. It may be necessary that measures may he 
resorted to to stop the depredation of that vessel, but it is not reasonable 
that it should be resorted to until the notice has been given to that nation 
or to the vessels of that nation, and therefore you see transpiring in this 
very correspondence that whenever a statute of that kind is passed, or a 
proclamation of that kind is made, the Government whose vessels are 
abroad and likely to be affected by it, immediately give notice. There is a 
lejtej fjtom my friend, MrTuppcr, which I remember in the course of this 
casef’jfhing notice to the Canadian cruisers of some regulation, no matter 
wlml*— I do not remember at this time — ol something that would affect 
them. It becomes then the duty of the nation who finds that these acts 
are forbidden to give notice to its subjects and to inform them if you go in 
here, you go in at your own risk, unless the nation prefers to take the 
ground ol insisting that such a statute as that is inoperative and that it 
will not submit to it and that it will justify and back up its vessels in 
disregarding it.

If the nation chooses to take that ground, why of course that is one 
thing; hut if it is not proper to lake that ground, if it is even uncertain 
whether it will justify itself, or whether as a matter of policy, even aside 
from the question of rigid, it will go that fur, then it gives notice to these 
ships, “ you must beware That is the object of the statute. Another 
object that makes it reasonable is this — is it reasonable to ask nations 
to refrain on the high seas on the grounds that the acts they do there are 
destructive to a national interest, when the subjects of the nation that de
mands it are not required to refrain though their action would be just as 
mischievous. Why, no nation could justify that. Then, of course, there 
is a distinction; when the assertion of the nation is to kill these animals, 
at such times, and in Such places, and in such manner, ns is destructive, 
and, then, we insist, as a matter of national defence, that the subjects of 
other nations shall not do it, we cannot justify that proposition for a mo
ment, if we permit our own citizens to go out and wreak the very destruc
tion which they object to other people wreaking. Therefore, as the first



step in the reasonableness of such a proposition or.rcgulation as that, you 
must show that we have prohibited it to our own citizens to begin with. 
We have made it a crime wherever our writ runs; wherever the jurisdic
tion of our Court reaches, there this thing is a crime. That is the first 
thing.

The next tiling is that we give notice to the world, by these public sta
tutes, that we propose to require other nations to desist from doing that 
which is a destruction of our interests, and which we have made criminal 
against our own citizens. There the foundation is laid for saying that 
such an act is, in the first place, necessary, which, of course, remains to 
be seen, and which the nation lakes the risk of. It is not necessary, 
because the nation says so. In the first place it is necessary, and in the 
next place it is made reasonable when we have required our own citi
zens to abstain, at whatever cost or detriment and when we have notified 
to the world what we propose to do. Then that can only be done by 
a statute; I mean, the first of those requisites can only be done by a sta
tute, that is, restraining their own citizens and their ow n ships, and their 
own nationals; and the statute, though not the only means of giving no
tice to the world, is, perhaps, the best means. Well, then, suppose that 
Congress or Parliament, whatever the legislative body is, perceiving the 
necessity of such restriction, passes such statutes, it still remains for the 
executive of the country to enforce them, because they can be enforced 
in no other way, as 1 have remarked — it still remains for the execu
tive to enforce them. If he declines to send the ship, or the cruiser, or 
the armed force, whatever it may be* why, then it is not enforced; 
hut if he sends it, then it is enforce»; and then the question arises be
tween that nation and the other that Is affected, « Is this a necessary thing 
to do in protection ofyour interest? Is it a reasonable thing to do? » If it 
is it will he supported. The regulation then becomes, in the first place, 
through the statute, obligatory upon the citizens. It becomes in tlie/Se- 
cond place notice to the world. It becomes, in the third place, the guide 
and the measure for the action of the executive, not necessarily to control 
it, because he must act upon his own discretion; but the-guide and 
the measure that is suggested to him, which is analogous to what 
is enforced against his own people, for enforcing the defend of the 
nation.

I have said the exislencé of such statutes does not prevent it being a 
defensive act. It does not make it necessary, so it does not prevent it. 
Suppose the Parliament of Great Britain should pass an Act that no per
son should go on board of a British ship without the permission of the 
Commander. Well what is the result of that? Why the result is within 
the jurisdiction of Great Britain wherever the process of its Courts run, 
the man who violates that statute Is subject to prosecution and the Court 
has no discretion about it except to administer the law as it finds it in 
aproper case. What is theelfect outside? Why as a statute strictly no
thing at all. The process of the Court does not run outside. But sup-
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pose the executive of Great Britain, or of Her Majesty’s Government issues 
an Order directing that it should be enforced that no man should be 
permitted to set a fool on a British vessel in port or out without first ob
taining the permission of the Commander of that ship are you enforcing a 
statute? Certainly not, because the statute does not reach there — you 
are enforcing a defensive regulation, one that the Parliament and the exe
cutive concur in thinking is desirable if not necessary.

Well, is that diminished? The Governement would have had a rig|it 
to give that order in the absence of any such statute and without any sfch 
Statute. Her Majesty's Government may give orders to the Commanders 
of ships if that were necessary, “ Permit nobody to set’ Ijpot on your 
Vessels without permission first obtained. ’’ In one sense ÿou say you 
are enforcing that statute; you are enforcing the effect of the statute. 
Inside Of the realm, you are enforcing the statute itself; outside of the 
realm, you are accomplishing the effect of the statute by executive force. 
Insiije of the realm, you prosecuteAhe man who violates it; outside, the 
officer of that ship takes the man by force, sendsjlim off it, and uses all 
the force that is necessary to keep him off, no matter what it may be; 
if he insists on coming on board in violation of the order w hich the Officer 
has received from his Government. Then there is no limit atr which lie 
is required to slop to carry out his orders and preserve the sanctiy of his 
vessel. He is not open to be told that you are enforcing a British statute 
in France, because it is nothing of,the kind. He is enforcing in a port 
of France on a British ship by the strong arm of force that which be was 
required to do, and'all that he is doing is securing the same observation 
of a statute that would be enforced by the provision in the statute in the 
country itself.

Now, I have dwelt longer than I intended to upon a distinction that is 
without a substantial difference, a distinction that is technical, that is 
theoretical, of the precise legal ground, if you are required to analyse it, 
upon which this exercise of the right of defence stands,. It,,may be sup
ported and it is supported by the most respectable "authority upon cither 
of these two theories, — either in the proper case, in the necessary case, 
that the jurisdiction of the Government itself goes far enough, or that, if 
you terminate the jurisdiction at an arbitrary line, then the power of the 
Government in the exercise of self-defence, as suggested and guided and 
directed by the provisions of the statute, .is made reasonable, is notified ^ 
to tbe world, and is enforced in that way.

Now, still a little further on this subject of national self-defence in 
respect to its theory, if I may be pardoned for talking about elementary 
principles to those who understand them better than 1 do. What is the 
right and the limit of national self-defence? As I have said before, it is 
the first of all national rights; it is the most important of all, — it may 
be the most necessary of all. It goes, or it may go, to the existence of 
the nation ; it may stop much short of that.

Perhaps you will pardon me for reading some extracts, and 1 will
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read from the Notes in the United States’ Argument, page 143, to save 
the trouble of turning over the volumes. 1 read first from Vdttel : —

Since, then, a nation is obliged to preserve itself, it has a right to everything 
necessary for its preservation, for the law of nature gives us a right to everything 
without which we can not fulfill our obligations.

A nation or stole has a right to everything that can help to ward olT imminent 
danger and to keep at a distance whatever is capable or causing its ruin, and that 
from the very same reasons that establish its right to things necessary to its pre
servation.

,, Says Mr Twiss, part I, section 12, of his book on International 
Law : — *

The right of self-defence is, accordingly, a primary right of nations, and it may 
be exercised, either by way of resistance in an immediate assault or by way of 
precaution against threatened aggression. The indefeasible right of every nation
to provide for its own defence is classed by Valtel among its perfect rights.

And I'hillimorc, International Law, er 10, sections 111 and 112
says :

The right self-preservation is the first law of nations, as it is of individuals. For 
international law considers the right of self-preservation as prior and paramount to 
that of territorial inviolability.

And says Mr Hall in his Trealisc on International Law : —•

In the last resort almost the whole of the duties of stales are subordinated to 
tile right of self-protection. Wlipre law affords indequate protection to the indi
vidual, he must be permitted, if his existence is in question, to protect himself by 
whatever means may be nccsssary. There are, however, circumstances falling 
short of occasions upon which existence is immediately in question, in which, 
through a sort of extension of the idea of self-preservation to include self-protection 
against serious hurts, states arc allowed to disrooted certain of the ordinary rules 
of law, in the same manner as if their existence w ere involved.

If a nation is obliged to preserve itself, it is no less obligedlarefull v to preserve 
all its members. The nation owes this to itself, since the loss even of one of its 
members weakens it and is injurious to its preservation. It owes this also to the 
members in particular, in consequence of the very act of association ; for those who 
compose a nation are united for their defence and common advantage, and none 
can justly be deprived of this union and of the advantages he expects to derive 
from it, while he, on his side, fulfils the conditions. The body of a nation cannot, 
then, abandon a province, a town, or even a single individual who is a part of it, 
unless compelled to it by necessity, or indispensably obliged to it by the strongest 
reasons founded on the public safety.

It will be seen, tfierel'ore, that the rigl^t of self-dclence is not confined 
to the mere defence of the existence of the nation, as from an enemy that 
threatens its conquests or its destruction. It extends therefore to every 
interest of the nation that is worth protecting, to every individual of the 
nation, to every part of the nation, and it Is a paramount right. Now 
where? What is the limit and where is the limit of Hie place? Must the 
nation remain on its soil and stand on the defensive until it is attacked 
upon its soil? Why nothing is more fundamental, than that the right of
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self-defence may be exerted wherever it is necessary to exert it on the high 
sea, even on the territory of a friendly nation. You may even invade the 
territory of a nation with which you are at peace to do an act which the 
just defence^of the country really renders necessary — so far from there 
being any objection to enforcing this right upon the high sea, it may be 
enforced upon foreign territory. Says Vattel on this subject, page 128, 
section 289 — and I read from page t i8 ol the argument :

It is not easy to determine to wind distance the nation may extend its rights over 
tlic sea by which it is surrounded.

I believe I read that yesterday.1 AndChancellor Kent made the same 
observation in different language. We have cited a number of cases on 
this point, and among them the case of Church v. lhihharl, the decision 
of the Supreme Court of the United Slates when Chief Justice Marshall 
presided over it, and which my learned friend in his observations on the 
cas6, thinks was not only right, but was so plainly right, that he could 
hardly think it necessary'for the Chief Justice to have delivered an opinion 
in support of this conclusion. Well, I agree with him. Now what'was 
that case exactly? It was a case where a cc " " undertaken by one
of its municipal regulations to prohibit trade with its colony, and the 
right of a nation to do that has become sufficiently recognized to beenliuc- 
ly established. t m

A ship set out to infringe that llegulation by trading with a port of 
that country. It was captured on the high sea by the nation whose Regu
lation was about lo be infringed. It had not been in point of fact, but the 
evidence was sufficient lo show that Ihe presence of the vessel near the 
coast did have for its object and intent, a trailing voyage lo the prohibited 
port. It had infringed the Regulation by coming within the line which 
the Regulation prescribed, but which was a line upon the high sea twelve 
miles out — it had not infringed the territory I meant to say of the nation 
— it had infringed the Regulation which look effect, if it look effect at all 
12 miles out at sea, and the question was whether the capture was justi
fied by the law of nations, and the question arose in such a manner that it 
could not be justified at all, except upon the established principles of law, 
because the question arose in artf“action upon a policy — an action upon 
a contract in which the right»of the parties, whatever the rights of the 
nation may have been IhoughMo be, must be determined by the existing 
and established law.

The Chief Justice makes it asVdear, as he always made every thing 
clear in regard to which he spoke or wrote — he made it so plain that by 
the established principles of international law that right of self defence 
could he exerted on the high sea — the vessel could be captured and 
brought in and condemned, that it never has been questioned from that 
time to this by any authority that is produced for our consideration except 
a dictum of Mr Dana, or possibly one or two of these American Jurists I
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alluded to yesterday; who have been introduced into public notie^jn my 
learned friends.

If any person doubts that proposition I commend him to a reading of 
the luminous judgment of Chief Justice Marshall and his eminent asso
ciates, because it was not his judgment alone — the entire Coijrt concur
red in it.

Now that self-defence, it will be observed, was not of the existence of 
that nation. Nobody pretended that was in any danger. It was not 
a right in lime of war. It was a period of profound peace. It was simply 
a protection of themselves against the comparatively insignificant conse
quences of one ship trading at one colonial port; and involved no ques- 
tiou-uf existence, and no question of serious danger. Therefore, tlier 
cannot he supposed a case that is more completely and entirely in poii 
than this case, if it is right. Well, as we have pointed out, Lord Chief 
Justice Coekburn in his judgment, in the leading case of the (Jueen v. Keyn, 
speaks of this as declaring the law, and recogni/.cs the ground upon w hich 
Chief Justice Marshall puts the case, lie says : .

«
Hitherto legislation, so far as relates to foreigners in foreign snips in this part of 

the sea, lias been confined to the maintenance of neutral rights and obligations, llio 
prevention of breaches of the revenue and fishery laws, and, under particular cir
cumstances, to cases of collision. In the two first, the legislation is altogether irres
pective of the three mile distance, being founded on a totally different principle, viz 
the right of the slate to take all necessary measures for the protection of its terri
tory and rights, and the prevention of any breach of its revenue laws. This prin
ciple was well explained by Marshall,C. J., in the case of Church v. Hubbart.

Now there iJ the difference, very clearly pointed oui by the Lord Chief 

Justice, between the defensive regulation in its operation, and the statute 
itself. The opinion of Chief Justice Marshall is also cited as slating the 
law, by Chancellor Kent, by Mr Wharton, and by Mr Wheaton. Then 
it was followed by the case of Hudson y. Gueslier, in which the question 
was as lo the jurisdiction of the French Court, in the mailer of a seizure 
at sea — whether it could be made beyond the limits of the territorial ju
risdiction, for breach of a municipal regulation. That case went up twice, 
and it went upon a different slate of faeflf^that is, a supposed different 
state of facts It went up the first time, and it appeared that tlie seizure 
was within the territorial limits, if I recoiled right. Then, on a new trial, 
other proof showed that it was oulside. Then it came up to the Supreme 
Court of the United States a second time, and there it was held, as was 
held before in the former Case, that the seizure on the high seas, for bre
ach of a municipal regulation, was valid; that it was an exertion of the 
right of self-defence. Then a previous case lo that, which was an inter
mediate case, I believe, after the decision of Church v. Hubbart, and » 
before the decision of Hudson v. Gueslier, was Rose v. Ilimely, in which 
under a similar law a seizure had been made on the high seas, but never 
consummated by carrying the vessel intoymrl. The question was whether 
that was a justifiable act of self-defence. TfhrCffurl divided on that ques-
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lion, and the majority of the judges held thaîSf was'n^pistified in the 

absence of a judgment of the proper Court, in carrying the/fessel in; in 
other words that the vessel should not be seized without carrying out and 
continuing that seizure up to the point that would give the parties a chance 
to he heard on the question of whether the vessel was violating the regu
lations in question. One of the judges, Judge Johnson, held that, not
withstanding that, the capture was legal, and he has given an opinion 
which we have taken the pains to quote, and which will be found in 
lhe Appendix to the Argument, in which he reasons out the conclusion 
that this act of self-defence did not depend, for its justification, upon 
bringing in the vessel, but that the seizure was valid. The remainder of 
the Court thought otherwise. They did not base it upon the question of 
ttte validity of the seizure, but they held that the seizure was never con
summated in the way that international law required ; that the captors had 
stepped short of the point which was necessary to their justification.

The President. — That is a rule of prize jurisdiction of which you 
speak.

Mr Phelps. — Yes, but, subsequently, in this case of Hudson v. Gues
tier to which I have just alluded.

Mr Justice Harlan. — That is in the 6th Cranch.
Mr Phelps. — Yes, the case of Church v. Hubbart is In the 2nd Grandi. 

Hose v. Himely is in the 4th Cranch, and the" final Case of Hudson v. 
Guestier is in the 6th Cranch.

Now it is said the case of Hudson v. Qucstier over-rules the 
of Ruse v. Himely and there is a line there in the report of the judgment 
of Chief Justice Marshall that says so. It say§ in terms that the case of 
Roses. Hhnelyh over-ruled. Well if so then thedoctrine of Judge John
son (which goes further than it is necessary for us to go here) becomes 
the law. 1 confess from the report of the case I cannot see in what par
ticular Hudson v. Guestier over-rules Rose v. Himely, but that is quite 
foreign to my purpose.

Perhaps it over-rules the dicta. If it is so why that is carrying the law- 
even further than it is necessary for us to carry it. If it is not so, the 
authority of the case of Rose v. Himely will show that the judges who 
thought that that seizure was not lawful put it exclusively upon the ground 
that it was not consummated by carrying the vessel into the Court of the 
country, and Judge Johnson alone thought it valid without.

Hudson v. Guestier only holds that a seizure which is carried into 
Court, as it happened to be in that case, is valid. But it is quite imma
terial to our present inquiry whether the one case over-rules the other, or 
not, because both cases concede our point.

From that time to this, in no authority that is brought forward, and 
none that I have ever seen or hqard of,have the doctrines established there 
been questioned. But again and again, by writers and iudges of the grea
test eminence,they havebeen recognized and declared tuée right. MrDana 
alone who edited an edition of Wheaton’s International Law over-rules the

decision v
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author whom he edits on this point who had stated this decision as stat
ing the 14w, and thinks that the Supreme .Court of the United States was 
mistaken. It is not necessary to observe upon that that the conclusion is 
the other way. Now in Wheaton, the author whom Mr Dana has edited, 
chapter 1st, part 4, page 290 of this edition, which is the 8th — and this 
is Mr Dana’s edition, by the way, — it is said :

The independent societies of men called Slates, acknowledge no common arbi
ter or judge except such as are constituted by special compact. The law by which 
they are governed, or profess to be governed, js deficient in those positive sanc
tions which are annexed to the municipal code of each distinct society. Every 
state has, therefore, a right to resort to force as the only means for redress for 
injuries inflicted upon it by others, in the same manner as individuals would be 
entitled to that remedy, were they not subject to the laws of civil society. Each 
State is also entitled to judge for itself what are the nature and extent of the 
injuries which will justify such a means of redress. Among the various modes 
of terminating the differences between nations by forcible means short of war are 
the following,

giving several methods of embargo and taking possession of things and 
retaliation and reprisal.

The second of these is : *

By taking forcible possession of the thing in controversy by securing to yourself 
by force, and refusing to the other nation the enjoyment of the right drawn in 
question.

Another is embargo; another is retaliation, and the fourth is reprisal.
Mr Justice Harlan. — Are those extracts embodied in your brief 

anywhere?
Mr Phelps. — No. I think that lhi4 was not noticed in the written 

Argument.
Mr Justice Harlan.— Then will you give me the page?
Mr Phelps. — It is part IV, chapter 1, section 290, page 290 likewise, 

of the 8th edition of “Dana’s Wheaton”.
Sir Richard Webster. — In the chapter about belligerent rights?
Mr Phelps. — It is “ International rights of States in their hostile 

relations Section 292, on page 292 also, says :

Any of these acts of reprisal or resort to forcible means of redress between 
nations may assume the character of war in case adequate satisfaction is refused 
by the offending Slate. Reprisals, says Vattel, are used between nation and 
nation in order to do themselves justice when they cannot otherwise obtain 
it. If a nation has taken possession of what belongs lo another, if it refuses to 7ÎV V.
pay a debt, or repair an injury, or give adequate satisfaction for it, the latter may „
seize something belonging to the former, and apply it to ils own advantage till 
it obtains payment of what is due together with interest and damages, or keep 
it as a pledge till the offending nation and so forth.

Thai refers more particularly to a past injury than the prevention of 
a present.

Now, the case of the Marianna Flora, in the 11th Wheaton’s Deports

Z
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of the Supreme Court of the United States, in which the opinion was 
delivered by Mr Justice Story, is to the same effect as the decisions that 
1 have previously quoted, though considerably later in the history of the 
Court, on the point of the right of self-defence; and the case will be found 
an instructive one ns to the extent to which the ship of a nation may go 
on the high seas, and the right of self-defence against the vessel, an 
armed vessel of another nation with which it is at peace. I cannot read 
that long opinion; but I venture to commend it to the perusal of anyone . 
to whom it is not already familiar. The facts are that a vessel of the 
United Stales’ Government was approached by the vessel of another 
nation, a Portuguese ship, an armed ship, and approached so near that 
finally a shot was fired, I believe from the Portuguese vessel. The result 
of the misunderstanding was, however it was, or whatever it was, or 
whatever it may he called ; it was really an offensive act by the Portuguese 
ship, that perhaps was not intended sis offensive but ralttëj ill-advised, 
the result of it was that Captain Stogden, who confounded the American 
vessel, captured this vessel and brought her inlifeport. The question 
came up in a double aspect; first, whether that ship could he held or 
confiscated ; secondly, if not, whether Captain Stogden was liable in 
damages for having made the seizure. It was claimed, on the one side, 
that the vessel was open to condemnation, that it had made an assault, 
upon an armed vessel of the United States, and could be condemned as 
a prize. It was claimed, on the other hand, that that was not so, and 
that really the seizure was so unjustifiable by Captain Stogden, that he 
was liable in that respect in damages. It was not a naval vessel of the 
Portuguese (iovernnTenl; if 1 said so, I did not mean so. It was an 
armed vessel.

Now, the supreme Court of the United Slates dismissed both those 
applications. They held, in Hie first place, that Captain Stogden was 
within the exercise of his right of sellNefence of the honour of his Govern
ment. He was not placed in any danger. His vessel was the superior 
force. He did not require to defend himself or his ship, and, if he did, 
it was not necessary to capture the other ship. Hut the Court put it upon 
the ground that an officer of the Navy of the United States had a right to 
protect even the honour of his (lag against being assaulted and fired upon, 
and thought, therefore, under the circumstances, he was right in 
capturing the vessel ; and he was not responsible in damages. They 
held, on the other hand, that in view of what the mischief really 
was on the part of the foreign vessel, upon an examination _of the 
facts, not as they appeared to Captain Stogden, hut as they actually 
look place, the vessel could not he condemned and the vessel was dis
charged. It is a most instructive case, because the opinion ol Mr Justice 
Story, like all his opinions, was very able, and had the concurrence of 
the whole Court. It is a very instructive case as illustrating what may 
he done in the way of self-defence of a nation on the high seas against the 
vessel of another nation.
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There was no interest there involved in any pecuniary sense; there was 
no danger, and certainly no war at the time; it was a time of peace. If 
there had been a war it would have been a very simple case.

The case of the schooner Betsey in Mason’s Reports, page 331 is a de
cision by Mr Justice Story sitting by himself in the circuit and District 
Court over which lie presided, and which did not go further. I will have 
the reference found presently, and will pass on to the next. On pngiTNS 
of the American Argument in the notes and, in the first place in the text 
is a citation from the first of Kent’s Commentaries ; page 31 :

And states may exercise a more qualified jurisdiction over the seas near their 
coast for more than the three (or five) mile limit for fiscal and defensive purposes. 
Both Great Britain and the United States have prohibited the trans-shipmentwithin 
four leagues of their coast of foreign goods without payment of duties.

That illustrates what I was saying this morning as the right of a slate to 
extend its jurisdiction beyond this three mile limit. That I propose to 
refer to presently for special purposes. And then in the notes you find se
veral citations on that point. Mr Twisssays in his volume of International 
Law s :

Further, if the free and common use of a thing which is incapable of being ap
propriated were likely to be prejudicial or dangerous to a nation, the care of its own 
safety would authorize it to reduce that tiling under its exclusive empire if possible, 
in order to restrict the use of il on the part of others by such precautions as pru
dence might dictate.

Now that English author has applied this rule to the very case that \ve 
have in hand, where the free and common use of a thing which is inca- 

“ of being appropriated — if you carry that idea so far — was likely 
to he prejudicial or disastrous to a nation, it would have a right to retain 
it under its exclusive empire.

Wildmap, on the same point says :

The sea within gunshot of the shore is occupied by the occupation of the coast. 
Beyond, this limit maritime slates have" claimed a right of visitation and inquiry 
within those parts of the ocean adjoining to their shores, which the common cour
tesy of nations had for their common convenience allowed to be considered as parts 
of their dominions for various domestic purposes, and particularly for fiscal and 
defensive regulations more immediately affecting their safety and welfare.

And Creasy, on International Law, remarks

States may exercise a qualified jurisdiction over the seas near their coasts for 
more than the three (or five) miles limit, for fiscal and defensive purposes, that is, 
for the purpose of enforcement of their revenue laws; and in order to prevent foreign 
armed vessels from hovering on their coasts in a menacing and annoying manner.

And Halleck says, in his hook on International Law,

The three-mile bell is the subject of territorial jurisdiction. “ Even beyond this 
limit states may exercise a qualified jurisdiction for fiscal and defensive purposes.

5



Then referring again to the language of Lord Chief Justice Cockburn, 
who quotes from Chief Justice Marshall’s opinion in Church v. Hubbart.

To this class of enactments belong the acts imposing penalties for the violation 
of neutrality and the so-called ‘ hovering acts ’ and acts relating to the customs. 
Thus, the foreign enlistment act (33 and 54 Vic. C. 90) which imposes penalties for 
various acts done in violation of neutral obligations, some of which are applicable 
to foreigners as well as to British subjects, is extended in S. 2 to all the dominions 
of Her Majesty, ‘ including the adjacent territorial waters '.

In the Appendix to this argument, on page 183, we have taken the 
pains to bring together a number of citations from Continental Courts. 
What we have cited before has been from English or American authori
ties, cither judicial or writers of distinction. Says Azuni : —

Every nation may appropriate things, the use of which, if left free and common, 
would be greatly to its prejudice. This is another reason why maritime powers 
may extend their domain along the sea coast, as far as it is possible, to defend 
their rights... It is essential to their security and the welfare of their domi
nions

Then Plocque, after discussing the limits of the territorial sea, and 
pointing out the great divergence of opinion that has existed on the point.
says:

Moreover, in custom-house matters, a nation can fix at will the point where its 
territorial sea ceases; the neighbouring nations are supposed to be acquainted with 
these regulations, and arc consequently, obliged to conform thereto. As an 
example, we will content ourselves with quoting the law of Germinal 4th, year II, 
Art. 7, Tit. 2 : ‘ Captains and oflicers and other functionairies directing the custom
house, or the commercial or naval service, may search all vessels of less than 100 
tons burden when lying at anchor or tacking within four leagues from the coast of 
France, cases of vis major excepted. If such vessels have on board any goods whose 
importation or exportation is prohibited in France, the vessels shall be contiscated 
as well as their cargoes, and the captains of the vessels shall be required to pay a 
lino of 300 livres '.

There is an example of a statute operating territorially outside the 
ordinary three miles, about three times as far.

Says Pradier-Fodéré (Traité de Droit international, Vol. II, sect. 633) :

Independently of treaties, the law of each Slate can determine of its own accord a cer
tain distance on the sea, within which the state can claim jurisdiction, and which consti
tutes the territorial sea, for it and for those who admit the limitation. This is especially 
for the surveillance and control of revenues.'

And in a note to this passage he says :

It effect, in the matter of revenue, a nation can fix its own limits, notwithstanding the 
termination of the territorial sea. Neighboring nations are held to recognize these rules, 
and in consequence are considered to conform to them. On this point the French law of 
the 4th Germinal, year II, can be cited.

This law lixes two rnyriameters, or about twelvej^lish miles as the limit 
within which vessels are subject to inspection to prevent fraud on the revenue.

La Tour (De la mer territoriale, page 230), speaking of the exterritorial effect of 
the French revenue laws at four leagues from the coast, thus justifies them.
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Is not this an excessive limit to which to extend the territorial sea? No, we assert. At 
the present day this question will hardly bear discussion, on account of the long range of 
cannon; and though we should retui* to the time when that range was less, we should 
still undertake to justify this extension of the custom-house radius ; and for this it is suf
ficient to invoke the reasons given in matters of sanitary police. It does not involve 
simply a reciprocal concession of states, or a tacit agftement between them, but it is the 
exercise of their respective rights... *•

The American and English pratice allows the seizure, even outside of the ordinary 
limit of the territorial waters, of vessels violating the custom laws.

J3ays M. Calvo (Le droit international, sec. 344) :

In order to decide the question in a manner at once rational and practical, it should not 
be lost sight £f at the outset that the state has not over territorial sea a right of properly 
but aright of inspection and of jurisdiction in the interest of its own safety, or of the pro
tection of its revenue interests.

The nature of things demonstrates then that the right extends up to that point where 
its existence justifies itself, and that it ceases when the apprehension of serious danger, 
practical utility, and the possibility of effectively carrying on definite action cease.

Maritime states have an incontestable right however, for the defence of Uieir respective 
territories against sudden attack, and for the protection of their interests of commerce and 
of revenues, to establish an active inspection on their coast and its vicinity, and to adopt 
all necessary measures for shutting off access to their territory to those whom they may 
refuse to receive, where they do not conform to established regulations. It is a natural 
consequence of the general principle, that whatever anyone shali have done in behalf of 
his self-defence he will be taken to have done rightly.

Every nation is thus free to establish an inspection and a police over its coasts as it 
pleases, at least where it has not bound itself by treaties. It can, according to the parti
cular conditions of the coasts and waters, fix the distance correspondingly. A common 
usage has established a cannon shot as the distance which it is not permitted to overleap, 
except in the exceptional case, a line which has not alone received the approval of Gro
tius, Bynkershok, Galiana, and kluber, but has been confirmed likewisyWTthe laws and 
treaties of many of the nations. /

Nevertheless we can maintain further with Vattel that the dominion of the state over 
the neighboring sea extends as far as it is necessary lo insure iUTsafety, and as far as it 
can make its power respected. And we can further regard witlyHayntwal the distance of 
the horizon which can be fixed upon the coasts as the extremê limjwtf the measure of 
surveillance. The line of the cannon shot, which is generally regMtfécUhs of common right, 
presents no invariable base, and the line can be fixed by the laws of Juch state at least in 
a provisional way. (Heffter, lut. Law,.Secs. 74-75.)

Rluntcchli says (Int. Law, Book iv, sec. 322) :
The jurisdiction of the neighboring sea does not extend further tmn the limit judged 

necessary by the police and the military authorities. \

And section 342 : \

Whenever the crew of a ship has committed a crime upon land or with in Vu ter inclu
ded in the territory of another state and is pursued by judicial authorities ofNsuch state, 
the pursuit of the vessel may be continued beyond the waters which are a part ÿ the terri
tory, and even into the open sea.

And in a note he says :

This extension is necessary to insure the efficiency of penal justice. It ends with the 
pursuit.

Curnazzit-Amari, after citing from M. Calvo the passage quoted above says :
Nevertheless slates have aright to exact that their security should not be jeopardized by 

an easy access of foreign vessels menacing their territory ; they may see to the 
collection of duties indispensable to their existence, which are levied upon the national 
and foreign produce, and which maritime contraband would doubtless lessen if it should 
not be suppressed. Front all these points of view it is necessary to grant to each nation 
the right of inspection over the sea which washes its coasts, within the limits required for 
its security, its tranquillity, and the protection of its wealth. . . . States are obliged, in the 
interest of their defence and their existence, to subject to their authority the sea bordering

239
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the coast as far as they are able, or as far as there is need to maintain their dominion 'by 
force of arms. . .

It is necessary to concede to every nation a right of surveillance over the bordering sea 
within the limits which its security, its tranquillity, and its wealth demand. . . . Balde and 
other authorities place the line at 60 miles from the shore. (Iryphiander and Pacuinez, at 
d00. Locennius, at a point from which a ship cun sail in two days. Bynkersheck main
tains that the territorial sea extends as far as the power of artillery. This limit is regarded 
as the comet one, not because it is founded on force, but because it is the limit necessary 
for the safety of the state.

One other case I will cite upon this point, and that is the Case of 
Manchester v. Massachussetts ; in the 13th United States Supreme (jourt 
Report, and the law on this subject (is so strongly stated by Mr Choate 
in that case, in his argument that we have cited his language as welf as 
the opinion of the Court which sustained his contention. It is page 151 
of the argument and the report is at page 240 of the 130th Supreme Court 
Reports.

Without these limits were the “ high seas ", the common property of all na
tions. Over these England, as one of the common sovereigns of the ocean, had cer
tain rights of jurisdiction and dominion derived from and sanctioned by the agree
ment of nations expressed or implied.

Such jurisdiction and dominion sh had for all purposes of self-defence, and for 
the regulation of coast fisheries.

The exercise of such rights over adjacent waters would not necessarily be limi
ted to a 3-mile belt, but would undoubtedly be sanctioned as far as reasonably 
necessary to secure the practical benefits of their possession. If self-defence or 
regulation of fisheries should reasonably require assumption of control to a greater 
distance than 3 miles, it would undoubtedly be acquiesced in by other nations.

The marine league distance has acquired prominence merely because of its 
adoption as a boundary in certain agreements and treaties, and from its frequent 
mention in textbooks, but has never been established in law as a fixed boundary.

These rights belonged to England as a member of the family of nations, and did 
not constitute her the possessor of a proprietary title in any part of the high seas 
nor add any portion of these waters to her realm. In their nature they were rights 
of dominion and sovereignty rather than of property.

And I can hardly conceive that the true doctrine on this subject could 
he better expressed than in the language I have read :

Mr Justice Blatch forain delivering the opinion of the court, says: “ We think 
it must be regarded as established that, as between nations, the minimum limit of 
the territorial jurisdiction of a nation over tide-waters is a marine league from its 
coast; that bays wholly within its territory, not exceeding two marine leagues in 
width at the mouth, are within this limit; and that included in this territorial 
jurisdiction is the right of control over fisheries, whether the fish be migratory, 
free-swimming fish, or free-moving fish, or fish attached to or embedded in the 
soil. The open sea within this limit is, of course, subject to the common right of 
navigation, and all goverments, for the purpose of self protection in time of war or 
for the prevention of frauds on its revenue, exercise an authority beyond these 
limits.

Now, Sir, by these various authorities, at the risk of being tedious 
upon a point that, if it had not been controverted, on the other side, I 
should have thought was elementary, I have endeavored to sustain the
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proposition that I have advanced this morning and this afternoon in res
pect to the two different theories, perhaps, applicable to different cases, 
arising under the same rule, iiKwhich the statutes or regulations, or 
actions, without statutes or regulations, of a nation in its own defence do 
lake effect, and are recognizejJ<d5y the estabished principles of interna
tional law as effectuaHratSufe of any arbitrary line of three mile distance 
or cannon shot. N. .

They show that, in the ntoft place, for all purposes of self-defence — 
defence of revenue, defence of fishery, of industries and everything that 
is worth defence, the effect of these statutes goes out beyond any arbitrary 
line, goes out as far as is necessary in the case where it is necessary. 
We have shown likewise — and I have not attempted to separate them 
because they are not easily separable — without any special statute, 
wherever the protection of an interest, if it is only an interest, of com
merce or industry, or what not, requires it, the strong arm of the nation, 
without any statute at all, may be extended upon, as in the cases in ques
tion ip these decisions in the Supreme Court, out upon the high seas ; 
that a vessel may be pursued and arrested or may be arrested when caught 
in the actual occupation of infringing one of these regulations.

Now a word or two about this three mile line that is so often spoken 
of. It is often recognized in Treaties; it is sometimes referred to in Sta
tutes : it has coinc to pass that it is quite generally recognized, and there
fore with that class of superficial minds that have occasion, (or think they 
have), toXtalk about this subject, they regard it as a arbitrary and fixed 
distance wiicli limits the authority of a Government — that it is an an
nexation of rtgee miles to the territory within which a nation can do any
thing, without wîîteh it can do nothing. The moment that case is exa
mined and it is examined with the very highest ability and fairness in this 
case of The Queen v. Keyn, 2 Exchequer, (which has been referred to), 
not only by the Lord Chief Justice Cockburn hut by all the judges of 
England — I think everyone of them delivered an opinion in that case 
and there is no one of these opinions that may not he usefully perused — 
it is shewn that the w hole idea of three mile jurisdiction, instead of being 
the limit of a nation’s power of self defence is, itself, only an incident of 
the general power of self defence.

Mr Justice Harlan. — Justice Hlatchford used the word “minimum”.
Mr Phelps. — Yes. The suggestion is as pertinent as the language — 

which is very pertinent. That is given as the distance which is ordinarily 
necessary. Up to that point, no question will be asked but>what necessity 
of self defence will extend to; and yet as I remarked this morning it is hut 
a qualified jurisdiction on the three miles — it is not an absolute jurisdic-. 
lion because as the judges in (hat case point out — it is no new discovery 
because it is admitted everywhere — as they point out in that case you 
cannot exclude innocent navigation of vessels within three miles even if 

\ you should desire to do so — your jurisdiction does not go to that — it is 
J for the purpose of self defence ; and this whole theory of the three mile

i
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line is just an incident of the rigXtof self defence which is given 4> far as 
it goes, but which does not limit tNe right itself. It is the off-siring of 
the necessity, and does not limit theT?riqciple from which it sprjhgs.

Senator Morgan. — In this Treaty, M^helps, in the only instance 
in which it is mentioned, it is called the “ orthmtry” three mdfc limit.

Mr Phelps. —Yes. That language is often%sed and i/is correct. 
The language is correct in using the word “ ordinarV’ becatfec it is ordi
nary ; but the word “ ordinary” is a very different wordVom “Exclusive".

Now, Sir, you will perhaps pardon me — (because llcan really make 
this clearer by using the language of great judges than in any poor words 
of my own) — reading a little from Lord Chief Justice Colkburn’s opinion 
from the case of the Queen v. Keyn. 1 read from a not! to page 145 of 
our argument, and by reading this passage 1 hy no means desire to imply 
that that is all that is worth reading in those opinions^ The Lord Chief 
Justice, after reviewing with great fulness and learning the whole subject
of this three mile limit from end to end, and refcrjgng 
respectable authority which at that time existed 
opinion and a very voluminous one, sums it

probably to every 
subject, in a long 

this way.
the

From the review of these authorities we arrival the following results : There 
can be no doubt that the suggestion of Bynkershock that the sea surrounding the 
coast to the extent of cannon range should be treated as belonging to the slate 
owning the coast,^has, with but very few exceptions, been accepted and adopted 
by the publicists *h6 have followed him ^luring the last two centuries. But it is 
equally clear in the practical application of 'the rule in the respect of the particular 
of distance, as also in the still more essential particular of the character of sove
reignly amf dominion to be exercised, great differences of opinion have prevailed 
and still continue to exist. As regards distance, while the majority of authors l^vc 
adhered to the three-mile zone, others, like Mr Ortolan and M. Halleck, applfng 
with greater consistency the principle on which the whole doctrine rests, insisOwJ ^ 
extending the distance to the modern range of cannon — in other words, doubling 
it. This difference of opinion may be of little practical importance in the present 
circumstances, inasmuch as the place at which the offence occured was within the 
lesser distance : but it is nevertheless not immaterial as showing how unsettled this 
doctrine still is. The question of sovereignty, on the other hand, is all important 
and here we have every shade of opinion...

Then omitting a passage and reading, it lower down he says : —

Looking at this we may properly ask those who contend for the application of-lho 
existing law to the littoral sea, independently of legislation, to tell us the extent to 
Which we are to go in applying it. Are we to limit it to three miles, or to extend 
it, to six? Are we to treat the whole body of the criminal law as applicable to it, 
of only so much as relates to police and safety ? Or are we to limit it, as one of 
these authors proposes, to the protection of fisheries and customs, the exacting of 
harbour and like dues, and the protection of our coasts in time of war ? Which of 
these writers are we to follow?

The Lord Chief Justice, in that opinion, points oui Ihc great difference 
between the authors, some of whom have assumed this distance to he 
to the horizon line — some as far as one can see — some "200 miles — 
one 100 miles — another 60 miles and so on ; but he says that the rnajo-

.X
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rity of publicists have rather settled down on the ordinary line of three 
miles': but later in the opinion, on the question of what a nation may flo 
within vie three mile limit, on the point of whether they can exclude 
foreign ships ffonTtnnocent passage, lie says it is a “ doctrine loo mons
trous to be admitted And again he says : —

No nation lias arrogated to itself the right of excluding foreign vessels from the 
use of the external littoral waters for the purpose of navigation.

And Sir Robert Phillimorc, in his opinion in that case (which is quoted 
in the note to page 116 of our Argument), uses this language : — r

The sound conclusions which result from the investigation of the authorities 
w hich have been referred to appear to me to be these : ;The consensus (of civilized 
independent states has recognized a maritime extension of frontier to the distance 
of three miles from low water mark, because such a frontier or belt of water is 
necessary for the defence and security of the adjacent stale.

That1 is what it stands on.

It is for the attainment of these particular objects that a dominion has been gran
ted over these portions of the high seas.

This proposition is materially different from the proposition contented for, viz : 
that it is competent to a state to exercise within these waters the same rights of 
jurisdiction and property which appertain to it in respect to its lands and its ports. 
There is one obvious test by which the two sovereignties may be distinguished.

According to modern international law it is certainly a right incident to each 
state to refuse a passage to foreigners over its territory by land, whether in time of 
peace or war. But it does not appear to have.lhe same right with respect to preven
ting the passage of foreign ships over this portion of the high seas.

In the former case there is no jus transity/i; in the latter case there is.
The reason of the thing is that the defence and security of the slate does not re

quire or warrant the exclusion of peaceable foreign vessels from passing over these 
w aters, and the custom and usage of nations has not sanctioned it. 

t
Now is there any author that 1 know of, that has ever claimed any 

such right of a nation of jurisdiction over Ihe three mile limit itself.
The President. — Would not it be perhaps that it would he more 

against the right of the comity of nations than against the right of the 
sovereign nation, as a matter of theory?

Mr Phelps. — With much deference you will find it to be put in all 
these cases by the English, American and Continental publicists, upon 
the ground of rig/il. That is used over and over again — it is a part of 
the right of the nation. The three mile line is a measure of defence. 
So long ns defence can he adequately and sufficiently conducted within 
it, there is no apology for a nation going outside it. The necessity fails. 
When necessity passes the limit the right of defence is extensive with it, 
and goes as far as it does.

Now, applying this principle for Ihe moment, I propose, on the next 
occasion —1 should not have time to enter upon it to-day intelligently — 
to show Ihe extent to which this right of defence may he exercised upon 
the sea — all the authorities that I have cited thus far refer to the sea — 
what may be done outside of the three mile, or “ cannon-shot ” (as it



— Ï0S6 —

is indifferently slated', line. 1 shall purpose to shewNthat the same right 
extends and is exercised and is justified and has been^ustained by emi
nent statesmen and diplomatists — not only asserted on tbe one side but 
conceded on the other, even to go into the opposite territory if it is neces
sary as I submit it can only rarely be : It must be an extreme case, 1 am 
sure that justifies a nation — that is to say, that makes it necessary f<y a 
nation, in time of peace, to trespass on to the territory of another 
nation in order for the nation to exert its right of self-defence — a case 
of rare occurrence — and yet a case that does occur, and when it occurs 
it has been universally recognized ; and I do not think that anybody has 
ever questioned it — that the right to go on to that territory still exists. 
It has been exerted by various nations, it has been exerted by Great 
Britain, by the United States, [both in various instances — it has 
been exerted by the one against the oilier, and by both against other 
nations ; and the only question that could be raised in any of these cases 
would be upon the facts of the particular case, but it has nothing to do 
with the right. S' *^s.

The right is always cohceded. The dispute arises in respect of the 
particular necessity, and that, of course, is always a grave quebtioiL—-tiht 
when you have established the necessity— when it is necessary for Great 
Britain to enter the territory of the United States to exert its just and pro
per right of self defence in time of peace, then it has not been denied by 
cither nation, and it cannot be denied, that the right exists; and I shall 
propose when 1 have the honour to address you further, to point out in
stances of a larger and wider nature so as to shew that there is absolutely 
no limit to the thing which may be defended — the property right — the 
industry —the possession ; and there is no limit to the place where it 
may be exerted, and there is no limit to the manner in which it may be 
exerted, subject all the time to the primary question that what is under
taken to be done is necessary to be done, and, the way in which' it is 
undertaken to be done is necessary, reasonable, and just.

The President. — The Tribunal will adjourn to Monday next at half 
past 11 instead of to-morrow.

[The Tribunal adjourned accordi 
at It. 30 a. in.|

nglyjto .'Monday the 3rd July 1803,
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Mr Phelps. — In order, Si/, to recall the line of argument that I was 
pursuing before it was interrupted by the recess of the Tribunal, I may 
perhaps in a very few words recapitulate without repeating the proposi
tions I had endeavoured to support, setting out with the proposition 
that it was for those who claimed the right to inflict upon the United 
States, not to say the world, the injury which we claim results from this 
business of pelagic sealing, that it was for them to establish its justifica
tion; that .in support of the attempted justification they had rested their 
argument on two principal propositions; first, tKat these animals are 
ferae naturæ in the legal sense of that term and, thereforé, open to pur

suit in any place where the pursuer has a right to be; and, in the next 
place, that the sea is free, and that a pursuit of this sort is incident to 
the freedom of the sea and is, therefore, a part of the common rights of 
mankind. i

In respect to the first proposition, I had contended at some length that 
these animals are not ferai naturae in the legal acceptation of that term, 
but that they were in the place, under the circumstances, in connection 
with the industry that has been established there upon the United States' 
territdry, the property within the legal meaning of that term of the United 
States, and I had nearly concluded all that I desired to say upon that par
ticular branch of the case. In the effort, however, to explain the legal 
operation, as it seems to us, of the numerous Statutes which were cited 
last week which afford protection to similar property in many countries 
and under many circumstances, 1 was drawn, somewhat out of the logi
cal line of my argument, to consider the subject of the right of self- 
defence, to which I shall have to recur again in its more appropriate con
nection, without, of course, the necessity of repeating what 1 have already 
said. Only two topics connected with the subject of property, I had 
desired to observe upon before taking leave of it ; and one of those, on 
account of a mishfke as to some references I desire to consult, I must 
pass this morning in its regular order, and that is a subject that has been 
discussed on both sides as to the Newfoundland Fisheries as the rights 
wereclaimed by Great Britain and the United States to exist at the time of the 
Treaty of 1783, following the American Revolution, and the Treaty of 
1818 which followed the war of 1812 between those Countries, — that 
belongs properly as far asit hears upon the question in the order that I have 
been pursuing, but I have to pass it this morning; and only one other 
topic in that connection do I desire to refer to, and that is what has been 
referred to as the right of the Indians to pursue the taking of the seals in
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the water. And you will bear in mind that in the llegulations, a draft 
of which was submitted on our side, there was an exception made in 
favour of the Induis to a certain extent.

Then it is sauPtiy my learned friends on the other side that if we 
concede the right to the Indian to lake the Seals, we concede therwhole 
case — that the right of the Indian is no greater than the right of the 
white man — that the right to take at all, involves the right to take to 
any extent which is profitable and desirable to the pursuer and that there 
is an inconsistency therefore — an irremediable inconsistency — in the 
judgment of my learned friends, between the position of the United Slates 
— that this rigl^ of fishery does not exist and the concession to the 
Indian. It does not seem to me that that suggestion has given or will 
be likely to give the Tribunal much trouble. What is conceded to the 
Indian is, not a right — it is a toleration — it is a charity —V it is a pro
vision which the nations are bound to make for these wards. That is 
all. If we come to the qhestion of strict right an Indian has no more- 
right to pursue this business than a white man. He has as much; he 
has no more. That is not the ground.

They are a people who stand by themselves and will not stand by 
themselves very long. They are a relic of a race that belongs to that 
Continent. Its original denizens — its original proprietors who have 
almost entirely passed away and will soon be gone. They must be pro
vided for by the nation who, under the necessities Of civilization have 
taken from thcmv their homes, their means of subsistence — all that the 
Almighty originally gave them. They must be provided for and they 
must be allowed to be provided for in their own way, because civilization 
is to them a curse — a lame Indian is like a lame deer — one of the most 
pitiable objects in creation. If they are to live at all they must be per
mitted to live as far as possible, in the changed condition of human affairs, 
in their own way, and to get their subsistence from the table of the 
Almighty not from any of the conventional arrangements of civilization. 
They are like the gleaners that follow the harvest not upon a legal right 
but upon a toleration that all the world approves of.

They are like the recipients of your charity who, if they undertake to 
demand it, become highwaymen and are dealt with accordingly.

Putting their case upon its merits it is met; it is acceded to. Again 
nothing that these Indians have ever done in their aboriginal condition 
as Indians, before they become the instruments, the paid employés of 
others who are entered upon a very different business — nothing they 
ever did for their own subsistence — their food their clothing — perhaps 
the simple barter to provide them with other necessities, ever worked 
the least appreciable harm to this herd.

The great fact on which the case of the United Stoles depends, that the 
right w hich is asserted against them is, as I have said, the right of exter
mination, does not apply as against these Indians. No possible scrutiny 
would ever discover in the diminution of this herd the consequence of
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any inroad upon them which they have ever made, and the ground that 
we have put into these regulations this exception in favor of the Indian, 
is in order to enable them to continue harmlessly that simple pursuit 
which is necessary to their subsistence, which, if it were withdrawn, 
must he supplied by the Government with some new means — some new 
and, to them, unnatural.means— of provision. That, Sir, concludes 
with the exception that I have slated, to which I shall have to ask your 
indulgence to refer, perhaps to-morrow, a little out of its order, what I 
desired to say upon the principal question of how far these animals are 
to be regarded as feræ naturæ. Here comes in, Sir, in my apprehension, 
with propriety, as unusually corroborating and sustaining the proposition 
that we have advanced on this subject of property, the questions that are 
submitted in this Treaty regarding the former Russian occupation of the 
islands, and ^he extent to which we, the United States, derive any claim 
from those.

I said in the opening that those questions were necessarily, subor
dinate, not because they were made so by one side or the other, but 
because they must be so, because they are of no sort of consequence 
except so far as they may " ' 3 throw light upon the claims of the one
side or the other, because as you will readily see, Sir, if you are to answer 
those questions, all of them, in fa^or of the contention of the United 
States, and yet outside that we had no right to protect ourselves against 
this business, what have we gained by that decision? On the other 
hand, if you should decide them all in favor of the contention of Great 
llrilain, historic questions as they are purely, and yet outside that we 
possess the right that we contend for, why, what has Her Majesty’s 
Government gained by such a decision as that? It will be seen upon a 
moment's reflection. But, as I said, they arc not without their impor
tance. In the first place, they are propounded in the Treaty, and a 
specific answer is requested, a request that it will he, of course, the desire 
of the Tribunal to comply with, if they find themselves able to determine 
the questions.

Lord Hannen. — It is more than a question. II is required.
Mr Phelps. — I think that is correct, my Lord. I used the word in 

( the sense that I supposed all that was desired of this Tribunal — the 
sense in which it must be considered — although the request conies 
from a nation it is but a request, at any rate, to those members of the 
Tribunal who owe no allegiance or no service to either of the contending 
nations — ordinary diplomatic courtesy would require that the invitation 
to decide these questions addressed to eminent gentlemen not belonging 
to either of the two contending countries would he put in the form of a 
request.

Lord Hannen. — I was only referring to the words of the Treaty — 
“ shall ", It is difference between “ may ” and “ must ”. If you 
discharge your duties you must answer these questions.

Mr Phelps. — I am quite aware of that my Lord, and in using the
200
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word “ request ” I used it in the sense your Lordship gives, what under 
other circumstances might have been called “ requires. ” They must 
be answered, and not only that, but whether they are to he answered or 
not specifically even if the Tribunal can construe this Treaty to admit of 
their passing over in silence these questions, nevertheless they need to 
be considered, because in our estimation, and as we shall contend, the 
answer to that, or the facts upon which the answer depends, strongly 
corroborate and continu the American title.

As I have said before, our learned friends were extremely dissatisfied 
that we did not rest our whole claim on the right to shut up Behring Sea, 
and then rest our right to shut up the Behring Sea upon the former usage 
of Russia or former claim of Russia. We have declined both those pro
positions. We do not claim, as you have long since perceived, to shut 
up Behring Sea. We do not claim that Bassin ever claimed the right to 
shut up Behring Sea; nevertheless, Sir, in respect to what Russia did 
claim, I shall, briefly I hope, invite your attention this morning, because 
I am able to avail myself of what has been read and what lias been said 
on both sides before, and, therefore, will be able to relieve you of much 
reading and references which would he necessary if I were now intro
ducing these topics for the first time to your notice.

There is no human right of properly tliai I know of, I respectfully 
suggest, direct or indirect, — there is no right of properly which is not 
influenced, controlled and ultimately determined by what is called pres
cription, occupation and the flight of time. How " ' ' tween
nations 1 shall consider presently. I state now the general principles of 
municipal law, and a principle which finds its analogy, as far as it is pos
sible to find it in international law. There is no title that is not ulti
mately determined ; there is no title that is not influenced and affected 
by the (light of lime coupled with occupation and possession — not 
one. It has been beautifully said by a countryman of my learned 
friend the Attorney General, whose countrymen have said so many 
beautiful things, that in a policy of the law Hie hour-glass which Time 
is represented as holding in his left hand takes the place of the memo
rials and the evidence that the scythe which he carries in his right 
sweeps away. It is a figurative, still it is an exact statement in my ap
prehension of the foundation and the result of this policy of the law ; and, 
therefore, although we do not in this instance — we have expressly dis
claimed reposing the title of the United Stales and its foundation on the 
former occupation and claims of Russia — although we have preferred to 
rest them upon the stronger, the more equitable, the clearer grounds 
that, as it seems to us, they do depend upon in their own rigid, amf'not 
in any derivative right, it is nevertheless true that the position that they 
take derives the strongest corroboration, confirmation and support from 
the previous histqry of this subject and the occupation of this property 
and lliis industry by our predecessor whose title we have derived. That 
is the place that, in our estimation, these questions take; that is life pur-
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pose for which a decision of them was desired — required, if you please 
— from this Tribunal, and the only purpose.

Now I need not say that, in completing the statement of this general 
principle, what all lawyers understand, that while the effect of prescrip
tion, of possession, of occupation is in due time to confirm titles, — 
I mean to create titles — ripen into titles, so that the greater part of the 
property of this world to-day undoubtedly reposes in its last resort upon 
that principle — while I say its ultimate effect is to create titles and 
ripen into titles, yet the possession short of that, if it has been of any 
considerable duration, if it has been under the proper circumstances and 
the proper claim, is regarded in all Courts of Justice as strengthening — 
as confirming titles. We have the familiar principle of Courts of Equity 
in respect to the operation of time short of any Statute of Limitations, 
short of any absolute prescription which makes a title — the passage of 
lime, I lie acquiescence, the omission to assert claims — all that sort of 
thing is a very familiar doctrine and constantly in the discretion of the 
Court, or perhaps I should more correctly say as turning the scale upon 
doubtful questions of fact — it is decisive. Many a ease which, upon 
the elements of its precise right as between the parlies as it stands, might 
be questionable and doubtful, is set at rest by the consideration of the 
passage of time to have been long enough not to form an absolute legal 
bar, hut to characterize, to influence, the claim to such an extent as to 
turn the scale. Now as to these questions there are lour in the Treaty 
which I shall refer to briefly. The first is : —

Wliat exclusive jurisdiction in the sea now known as the liehring’s Sea, and 
what exclusive rights in the scat fisheries therein, did Itussia assert and exercise 
prior and up to the time of the cession of Alaska to the United States?

Now 1 need not say, in the first place that the only sense and purport 
of that question in its place on this subject is in reference to the seal 
fishery. It appears the question is not made a question here of the 
right of exclusive jurisdiction over the sea, hut the main purport of the 
question is, what exclusive rights in the seal fishery did Itussia assert 
and exercise, and that will he made plain enough by supposing for the 
moment it was held that Itussia did not assume for herelf an exclusive 
right over the seal fishery, hut did assert certain exclusive rights in the 
sea, not comprehending the fishery, it would be manifest that that 
would have no avail at all upon the determination of this case, and on 
the other hand, pul the supposition the'other way — suppose it is found 
by the Tribunal, as it seems to me it must be found, that exclusive 
rights to this seal fishery were asserted and maintained from the 
original occupation of the Islands dow n to the cession to the United Sta
les in 181)7, then of what consequence does it become to the decision 
of this case, what rights Itussia did or did not assert as to the whale 
fishery, or to any other interest or right in the Behring Sea? It is plain, 
therefore, that this question is to be read under the contention of
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lhis c— in as much as there is no contention of the right of mare 
clausum, what exclusive right in the seal fishery did Russia assert 
and exercise down to this time, and it is only in that connexion that 
I consider it.

The President. — I believe what you have just staled is quite con
firmed by the leading phrase of Article VI :

“ In deciding the matters submitted to the Arbitrators ", we are not 
to construe the five following questions in any other purport than that 
which is a matter submitted to us.

Mr Phelps. — That is a very pertinent suggestion, Sir, and it makes 
clear what 1 was contending for, that these questions are submitted to the 
Arbitrators only for the purpose of determining the questions in this case. 
Now q uestion 2 is in other words this question.

How far were the claims of Russia affected by the Treaties of 1821 and 182»?

That is the second question, because Great Krilain and the United 
Slates recognized the claims of Russia just as far as they were included in 
that Treaty, and no further. Just so far as the original claims of Russia 
were taken hack diminished, modified, altered by the Treaties of 1821 
and 1825, so far those countries declined to recognize what Russia hud 
previously asserted. Just so far, on the other hand as by the provisions 
of those Treaties the original pretensions of Russia were left undisturbed, 
just so far both those countries recognized and acceded to it. Nothing 
can be plainer than that. So that the actual reading of Question N° 2 is 
what 1 have stated. — how far were the original claims of Russia in res
pect to these seal fisheries withdrawn or modified by the Treaties of 1821 
and 1825? Just so far as, I repeal, the countries refused to recognize 
them beyond that they specifically acquiesced in them, in making the ba
sis of the Treaty. ■

Then the third question — and I go through with these in order to 
point clearly what 1 desire to say that all these four questions resolve 
themselves into a very simple enquiry, as taras I lie purpose of this case 
is concerned, which is, whether the body of water now known us Behring 
Sea was included in the phrase “ Pacific Ocean ” as used in the Treaty of 
1825. That is the same question that I just stated over again exactly 
in a different form and having reference 'to some of the actual contentions 
in the negotiation, Question 3 states over again Question 2.

How far were the pretensions of Russia withdrawn, modified, and how 
fur were they acceded to ? One important enquiry on that, and perhaps 
the controlling enquiry on that, putting it in other words, and coming to 
the actual terms of the negotiation — was'Behring Sea included or was it 
not ? If it was included, then it is not to be argued that Russia's origi
nal pretensions were more or less considerably modified. If it was not 
included, then it is plain that any original assertion of Russia on the sub
ject of this seal fishery never was affected at all by anything that fook

»
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place between tlte-cmv^lrics, ami 1 respectfully submit that that conclusion. 
will be found to be incvilable.

The fourth question as to whether the rights of Kussia as to jurisdic
tion and so forth passed to the United Slates is no question, because both 
parlies concur that, whatever rights Russia had, passed to us by the Ces
sion. That woidd be very plain without admission; but it has been ad
mitted by Lord Salisbury, and has been admitted by my learned friends. 
We arc not at issue about the fourth question, but the question is “ What 
rights did Russia possess? ” and that depends on the claims that she had 
asserted originally and maintained by her possession, secondly, upon 
the question how far, if at all, were those claims affected by the remon
strances by Créât Britain and the United States and the modification, if 
there is a modification, that is contained in the Treaties of 1824 and 1825.

Then you see, if I am correct in what appears to me very plain, when 
we come to analyse those questions and to deal with them in the light of 
-ttnreootroversy in this case and the great question ^liat has to he decided, 
you musOtaJce these questions again iq another form, and still they remain 
the same, Did or did not Russia throw open to Great Britain and to the 
United Slates, by the operation of these Treaties, the exclusive right, or 
the right 1 will not now say exclusive, that will remain to be considered,— 
the right to this seal industry and pursuit which she had formerly pos
sessed, because it is not open to question that these Islands were disco
vered by Russia, a discovery, as you will remember, upon a voyage that 
was undertaken, or rather the last of a succession of voyages that were 
undertaken fop-UrtTpurpose of discovering the home of these seals. It 
was observed by navigators and by those who perhaps had given some 
attention to it that there must he somewhere in that region of the world 
a breeding ground whence these seals came; and you will remember from 
the correspondence that has been read that it is in consequence of that 
that the voyage was undertaken, which resulted in the discovery of these 
Prihilof Islands. Then it will he borne in mind that from that lime, or 
soon after, rather before or about the beginning of the present century 
the business of taking the seals was pursued by Russia through the Rus
sian American Company, w hich was first chartered in 1799 with very large 
powers in its terms (l shall have to allude to it in a moment more parti- 
ticulealy) exclusively, excluding foreigners, excluding all Russian subjects 
except those grantees orlessees, whatever you choose to call them, of the 
Russian Government,

It was pursued not intelligently, because the subject then was unstu
died; hut still it was pursued and we shall see in another connection with 
what results from the time of the original discovery down to about the 
year 1847, when the present method by designation and killing only the 
young males was entered upon. r

Now , without departing from the point of these treaties, at the time 
of the Ukase of 1821, which was the very first occasion on which any 
question arose with anybody in the world, either by any attempt by pri-
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vate individuals to go there and participate in this business or by any as
sertion on the part of any nation of any right in Behring Sea, down to 
the Ukase of 1821 the possession of Russia had been absolutely unbroken ; 
a possession under a claim of exclusive right, a possession enforced by 
its laws, its Government, its authority; a possession in which nobody in 
the world undertook to interfere.

Now, the case is very plain till you come down to the Ukase of 1821, 
because there is no conflicting evidence. Then the Ukase of 1821 was 
put forth, which was ill-advised in its phraseology beyond question. The 
Emperor was made to assert what he did not mean to assert, and it is be
yond question that the document in its legal and actual effect, when it 
was applied to the region to which it had reference, did have an effect 
which was much beyond what it was either the necessity of Russia or its 
intention to assert. That brought up a remonstrance from both countries, 
and that remonstrance resulted in a negotiation in which the subject gra
dually grew less and less clear,'as is very apt to be the case in diploma
tic correspondence. What seems to us, in the light in which we look 
back upon this, as a pretty simple proposition, gradually became more 
and more obscure as these formal letters passed between the parties; 
but, at last, we have an exit out of all this, because the parties ultimately 
came together; and, as it seems to me, if two intelligent men had sal 
down on two sides of a table without any formal letters and dealt with 
this subject, they would have come to a conclusion very readily in the 
outset, and have come to a conclusion that was satisfactory to the three 
parties, and has remained undisturbed ever since without any question 
that we hear of between either of these three nations and the other down 
to the time when this pelagic scaling is begun by the Canadians. The 
settlement of the matter that is found in those Treaties was, therefore, 
not only satisfactory then, hut it has remained satisfactory ever since till 
it is brought into consideration in this present connection.

I need not detain you by referring to those passages, which have 
already been read, illustrating what I have said about the claims of Rus
sia. You will remember the terms of the Ukase of 1799, under which 
this Russian American Company was chartered. Perhaps a lew words 
will illustrate better than what I can say and perhaps recall to your minds 
what I mean. The lirst, second, third, fourth and tenth Articles in the 
Charter of 1799, which will be found in the first volume of the American 
Appendix, pages 14 and 15, arc those to which I refer; and it will be 
seen by rending them that the right asserted by Russia then, in the origin 
of this business, to this industry and to all industries there, was an exclu
sive right, and that in the strongest terms the right was conveyed to this 
Russian American Company to the exchision of all others, and very large 
and stringent powers were conferred upon them for the purpose of ena
bling them to maintain this right. The language of this Ukase has like
wise become familiar to the Tribunal. In 1821 the exclusive claim is 
there re-asserted, and it is in terms said that the Russian American
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Company have these industries, or opportunities and facilities of hunting 
and fishing, and what not, to the exclusion of all others. So-that there 
cannot he a question that down to and including the Ukase of 1821 in the 
first place the right asserted was an exclusive right; in the second place, 
that right was neither challenged nor intercfered with hy anybody in the 
world, either nation or individual.

Senator Morgan. —As 1 remember the language of the Ukase of 1799 
it speaks of those rights existing in the north-east seas.

Lord Hannen. — No, it says nothing of “ seas ”.
Sir Charles Russell. — “ North east coast”, the language is.
Mr Justice Harlan. — W hat Senator Morgan refers to is the pre

amble — the first part of that Ukase. It says “ North east Sea” Just read 
it and see if it does not say so.

Mr Phelps. — It does. /*•
.Senator Morgan. — Of course it does.
Mr Phelps. — And I was going to refer to that a little later and in 

another connection when we come to consider what is the north-west 
const.

Lord Hannen. — I have marked the operative words and I can find 
nothing about the sea at all.

Sir Charles Russell. — The word seas is mentioned in the preamble, 
hut not in the operative words of the grant.

Mr Phelps. —
To the Russian American Company under our highest protection. The benefits 

and advantages resulting to our Empire from the hunting and trading carried on by 
our loyal subjects in the north-eastern seas.

Lord Hannen — And along the coasts of “ America and then it 
proposes to make certain enactments, which do not say anything about 
the seas.

Mr Phelps. —
Have attracted our imperial attention and consideration ; therefore, having taken 

under our immediate protection a Company organised for the above-named pur
pose, —

Senator Morgan. — What purpose?
Mr Phelps. —

Of carrying on hunting and trading, we allow it to assume the appellation of 
Russian American Company under our highest protection.

Senator Morgan. — Carrying on hunting and trading in the north-eas
tern seas and along the coasts?

Mr Phelps. — That results from the language employed.
And for the purpose of aiding the Company in its enterprises, we allow the 

Commanders of our land and sea forces,

and so lortli.

Then my learned friend says, with his usual facility of speech and his 
usual habit of speaking a little too soon, “ There is nothing in the grant,
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— there is something in the preamble, but nothing in the grant. ” As if 
there ever was a grant in the world that was not controlled by the lan
guage of the preamble! The grant proceeds to say :

1. By the right of discovery in past times by Itussian navigators of the north 
eastern part of America, beginning from the 55th degree of north latitude and of 
the chain of islands extending from Kamschatka to the north to America and south
ward to Japan, and by right of possession of the same by Russia, we most graciously 
permit the Company to have the use of all hunting grounds and establishments 
now existing on the north eastern [»«•} coast of America, from the above-mentioned 
55th degree to Behring Strait, and on the same also on the Aleutian, Kurile, and 
other islands situated in the north-eastern ocean.

2. To make new discoveries.

and so forth ; 1 miss that. Then 3 is :
f»

To use and profit by everything which has been or shall be discovered in those 
localities, on the surface and in the bosom of the earth, without any competition 
by others.

4. We most graciously permit this Company to establish Settlements in future 
times, wherever they are wanted, according to their best knowledge and belief, 
and fortify them to insure the safety of the inhabitants, and to send ships to those 
shores w ith goods and hunters, without any obstacles on the part of the Govern
ment.

Hut I will refer now, as I have began to read (which I did not intend 
to do) to section 10

The exclusive right most graciously granted to the Company for a period of 
twenty years, to use and enjoy, in the above-described extent of country and 
islands, all profits and advantages derived from hunting, trade, industries, and 
discovery of new lands, prohibiting the enjoyment of those profits and advantages 
not only to those who would wish to sail to those countries on their own account, 
hut to all former hunters and trappers who have been engaged in this trade, amU 
have their vessels and furs at those places ; and other Companies which may have 
been formed will not be allowed to continue their business unless they unite w ith 
the present Company with their free consent ;

And so forth ; then :
and after that nobody will have any privileges but this one Company, which 

will be protected in the enjoyment of all the advantages mentioned.

Now, letus make an end of this while we are upon it. Section 11 is :
Under our highest protection, the Russian-American Company will have full 

control over all above-mentioned localities, and exercise judicial powers in minor 
cases. The Company will also be permitted to use alLlocal facilities for fortifica
tions in the defence of the country under their contre! against foreign attacks.

Now, there is no question at all (I could read every word of that in 
additional elucidation) of what Russia asserted about this fur-seal busi/ 
ness, which is all Ilia*we have to do with in this case; and there is no 
question that, as 1 have said, that assertion was neither challenged nor 
interfered with down to 1821. There is no question that in the Ukase of 
1821 Russia asserted the same thing, and, unluckily, went a good deal 
further in the language which was employed.

Now, pansing there, in illustration of w hat 1 have said about the lan
guage of the Ukase of 1821,1 was going to refer, and Ido not see the re-



ferencc at this moment, to a letter from Mr Middleton, I believe it was, or 
it might have been from the British Minister at St. Petersburg (I will 
have the reference looked lip in which he speaks of this Ukase of 1821, 
and says the same thing), — I do not quote his very words, but he says 
this was probably surreptitiously (1 know he uses that word) obtained from 
the Emperor; and that the language carried an assertion which it was 
not the intention of the Government really to make : that it was drawn up 
(that is what he intimates by the word “ surreptitiously ”) and the si
gnature obtained to it, without it being perceived by the Emperor or his 
immediate advisers to go much further than the language went, than, in 
the next place, it had any occasion to go, or, in the next place, than he 
could maintain himself against the other nations of the world in going.

Now, let us suppose that the Ukase of 1821 had been simply a claim 
to the exclusive use of these seals in Behring Sea. Suppose instead of 
saying that no ship will be permitted to come within 100 Italian miles of 
the coast, which if literally construed, of course, shuts up the Sea altoge
ther because no ship could get in or being in could get out again, — ins
tead of using language which when it came to be applied to the geographi
cally very imperfectly known country at that time really amounted to a 
shutting of it up at the north and at the south, —.the Ukase had simply 
asserted the right of Russia to the exclusive property in the seals on the 
Pribilolf Islands, had, in other words, asserted just what we assert today 
for the United States ; would that have been challenged by Great Britain 
or by the United States? Go back to the correspondence which has been 
before you and to w hich I shall allude again, and see w hat were the objects 
of the United States, and see what were the objects of Great Britain ; and 
to see w hat were the interests, the claims, the supposed rights of those 
countries; and in the light of all that was said on this subject as well as in 
the still more striking and conclusive light of the Treaties themselves, cn 
quire whether if Russia in the Ukase of 1821 had simply put forth in re
gard to the seals in Behring Sea what we claim to day, the property right 
which entitles us to protect them against extermination by foreigners, 
whether it would have been challenged on either side.

And there is nothing in this whole case that is more plain than that; 
and the more carefully the diplomatic correspondence of the three nations 
is scrutinized, the more clearly it comes out that, if that had been all, 
nobody would have objected. In the first place, they had no wish and 
no interest to objecti-'ftnd, in the second place, it would not have occur
red to them, if we may judge from anything they said, that they had a 
right to dispute a claim of that character.

Now when Russia — and it will be borne in mind without having 
ocçnsion to read any more — pul forth this, she claimed down to the 
Stst degree of north latitude, almost the entire part of what is now 1tri- 
tisli America, and then on the other side down to MS' 50’ on the Asiatic 
side, still lower; but that is immaterial, because it did nol a ITeel the Uni
ted States'or Great Britain. But this was not only a claim virtually to
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shut up Behring Sou, Hint is in ilsrosults, though tho Kussians lliemsolvos 
sniil they did not daim any such tiling as Hint, hut it was a claim which 
included down to a point which the llritish Government could not eon 
code then without giving away their territory, and which the United Stales 
GixrnmTt'ltfasit then claimed the line, could not giveaway, because you 
will remember that until tho line was ' ", long afterwards in IKtti,
I believe, between Hie United Stales and Great Britain where it is now — 
until in 1840 the lino between Great Britain and the United States was 

where it is now, the American claim was considerably further to 
(lie north than it was ultimately settled, and it was settled where it is by 
a wise and judicious and friendly compromise between Ihe Iwo nations, 
tit" 40' is rather historical. II is a phrase that will ho remembered, 
because it was npopulur cry I'ora time in flip United Stales — “ tit" 40’ 
or fighl! ” But fortunately that boundary was better accommodated aiql 
more wisely accommodated.

General Foster. — 54° 40' is the present boundary between British 
(Columbia and the Alaskan territory oftlio United States. 40" is the boun
dary agreed upon to the south.

Mr Justice Harlan. — The end of the land of the lisière.
Mr Phelps. — The only importance now is as bearing on this quarrel 

of 1821. When Itussia made Ibis assertion it not only took what the Bri
tish claimed ns their territory, bid would have conter "whatthe Uni
ted Stales then claimed as their territory. II would not have taken in the 
territory as it is now adjusted by the boundary line, bill it w ould have taken 
in something which was then claimed to he our territory w hich was relin
quished in a compromise with .Great Britain. Therefore you see — and 
that is the only importance of it, on both these grounds a challenge by 
these two nations lo the language of the Ukase of 1821 and lo Ihe boun
dary which it extended was inevitable, and it immediately took place ; and 
the only consequence now is whether it went far enough lo cover this fur- 
seal industry which we arc concerned with. If it did, then it has this 
material hearing; if it did not, it left undisturbed the rights which, as I 
pointed out Itussia had held without dispute down lo that time.

Then the question comes lo this — does il not? — whether or not by 
those Treaties was surrendered to these Governments or either of them 
by Itussia any part ofherclaim lo the fur-seal business, the fur-seal fishery 
as it was called. If she did, then she modified this claim of exclusive 
possession that down lo that time she had maintained. If she did not, 
then that claim remained undisturbed down to the time of the cession in 
1867, because there is no other way. Now in the first place, what is that 
which is now proposed to be inferred Itussia surrendered what is it that is 
now claimed that she virtually without being asked — because you will 
see from Ihe correspondence that no such claim was set up either on the 
part of Great Britain or the United Slates — what is it that she gave away 
under this Treaty which she had had, I repeat, without dispute down to 
that time? What did she gratuitously give away to these contending
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nations who |irossi;ii with Unit, seeing at the threshold Hint Hint is a grave 
proposal, that she gave away all this industry. My learned friends have 
remarked that it was not regarded as of 
much value — that down to the lime of 
siness was not Ihoiighl much of.

Well, that it was not thought anything of hy tirent Britain and the 
United States will he plain enough when you refer to the correspondence. 
Hut what was it to llussia? Up till the date of the negotiation of those 
Treaties, over 3,000,000 skins o( the fur-seal had been taken hy llussia 
out of the Behring Sea from the herd that frequent the I’rihilof Islands— 
more than has been taken ever since hy the United States. In the speech 
of Mr Su inner in 1807, which has been introduced into the British Case 
with high commendations of its authority, vol. I, page 79, you will find 
it stated that from 1787, the year after the Islands were discovered till 
1817, which was seven years before the first Treaty and eight before the 
second, 2,500,000 seal skins had been taken, besides 700,000 thrown into 
the sen because they were badly cured and did not pay to send to market. 
Therefore the statement of 3,000,000 is under rather than above, because 
adding the 700,000 to the 2,300,000 taken down to 1817, there 
were over 3,000,000 down to 1817 and then there were seven years after
wards. In the United Stales tiase, vol. I page 201, these facts are confir
med hy Mr Byrne and by Veniaminoff, and by Lutjens.and by other autho
rities, and that is at pages 120 and 104.

Now the profits of the Hussinn-Amcryran Company up to 1821 when 
the Ukase was issued had been 30 per cent on its i ", and in the second 
period of its lease following 1821, it was 55 per cent. You will find 
those figures in the United States Case, vol. 1, page 200, and at the lime 
of the negotiation of those Treaties, the sea otter had almost entirely dis
appeared and the fur -seal product was the chief source of its industry.

Now it is that business that we are asked to infer was conceded — 
thrown open — to the world or to these countries, w hich very much consti
tuted the world so far as that subject was then concerned — it is that 
business and that property that we are invited to believe was given away 
by llussia, when, as you perceive by the correspondence, no such de
mand was made on the subject of the fur-seal, and does not appear in 
the entire limits of the correspondence so far as I have been able to see.

Senator Morgan. — Are those facts “ " about the number of
seals taken by llussia in that period?

Mr Phelps. — I do not understand them to be disputed because we 
have given in our case — in the '* — the reference I have just
made. But they are the evidence, partly, considerably, on the side of 
Great Britain, and I am aware of no evidence to the contrary. That is 
the condition of things in which wc approach the question of the construc
tion of the Treaties that followed the Ukase of 1821. Now referring to 
this correspondence — (I shall not have lo weary you by reading much 
from this correspondence, only to remind you of some principal points

only value or substantial — not 
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I

6

72

84



that are directly involved) — the first question is — aqd some confusion 
in my humble judgment has been thrown upon this branch of the case hy 
trying to consider the négociation between Great Britain and Itussia and 
the négociation between America and Itussia at the same time —they, 
were entirely separate as you will remember.

The American négociation was first ; it resulted in the Treaty of 1824. • 
The British négociation was subsequent — not subsequent to 1824, but 
subsequent to the American négociation — and related to the Treaty of 
1825. To understand what the parties did we must lake it in the order of 
time and consider these négociations separately. Let us find out in the 
first place what Itussia and America did, and then we shall he a long way 
towards determining, (not conclusively of course), what Great Britain and 
Itussia did. I confine myself, therefore in the first place to the négocia
tion between the United States and Itussia, and leave Great Britain quite 
out of enquiry for the present moment. What did Mr Adams object to 
in the first place in the very first letter to Mr de l'oletica the Russian 
Minister when the language of the Ukase of 1821 was brought to his 
attention. On page 132 of the 1st. United States Appendix you will see 
this first letter which is dated February 25th 1822 :

1 am directed by the President of the United States to inform you that ho has 
seen with surprise in this edict.

which he had mentioned in the previous section of his letter.

The assertion of a territorial claim on the part of Itussia, extending to the fifty 
first degree of north latitude on this continent, and a regulation interdicting to all 
commercial vessels other than Russian, upon the penalty of seizures and confisca
tion the approach upon the high seas within 100 Italian miles of the shores to which 
that claim is made to apply. The relations of the United States with his Imperial 
Majesty have alway been of the most friendly character; and it is the earnest desire 
of this Government to preserve them in that stale.

It was expected, before any act which should define the boundary between the 
territories of the United States and Russia on this continent, that the same would 
have been arranged by treaty between the parties. To exclude the vessels of our 
citizens from the shore, beyond the ordinary distance to w hich the territorial juris
diction extends, has excited still greater surprise.

• This ordinance affects so deeply the rights of the United States and of their citi
zens that I am instructed to inquire whether you are authorized to give explana
tions of the grounds of right upon principles generally recognized by the laws and 
usages of nations which can warrant the claims and regulations contained in it.

Now, Sir, there is stated, in the first place, in the very clear language 
of Mr Adams, the Minister of the United States, exactly what it was that 
the United States complained of in the Ukase of 1821 ; and pardon me 
for pointing this out on the map with a little particularity, because it is 
this statement of the controversy which you do not find modified — you 
find it talked about — discussed and rediscussed, and as 1 said made 
perhaps more obscure in the course of the diplomatic correspondence. 
He says Russia by the Ukase has claimed dow n to the ot*1 degree of 
north latitude thus fixing arbitrarily a boundary between Russia and the 
United States which had never been agreed upon by treaty in this new
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and comparatively undiscovered country that was principally unoccupied. 
He says :

Y'ou have asscrted-jvilhout any agreement, as a boundary, that which 
we cannot agree to; 
and then what?

Why you have excluded the Government of the United States and 
its citizens from resorting to the shores affected within 100 miles and 
therefore you have interfered with our rights.

Now is it not elcarin this case that at that lime no United States vessel 
had overgone into the Behring Sea or gone up there [Indicating on the 
plnn]?Thcy had no settlements; they had no trade, hut they had a trade 
that hud begun to be important as you will remember from the evidence 
along this shore (Indicating on the mapj. Now what did Mr Adams mean 
when he said that the rights of the United States were affected by exclu
sion from the shores, in the language I have just read? Did he mean 
that they were excluding the United States from taking fur-seals in the 
Pribilof Islands, or in Behring Sea? There is no suggestion of such a 
thing.

Now what is the reply of Mr do Poletica to that. It will he found in 
the following passage : —

1 shall be more succinct, Sir, in the exposition of the motives which determined 
the Imperial Government to prohibit foreign vessels from approaching the north
west coast of America belonging to Russia within the distance of at least 100 Italian 
miles. This measure, however severe it may at first appear, is, after all, but a 
measure of prevention. It is exclusively directed against the culpable enterprises 
of foreign adventurers, who, not content witli exercising upon the coast above 
mentioned an illicit trade very prejudicial to the rights reserved entirely to the 
Russian-American Company, take upon them besides to furnish arms and ammu
nition to the natives in the Russian possessions in America, exciting them likewise 
in every manner to resist and revolt against the authorities there established.

The American Government doubtless recollects the irregular conduct of these 
adventurers, the majority of whom was composed of American citizens.

Y'ou sec there that shows what they were talking about :

Has been the object of the most pressing remonstrances on the part of Russia 
to the Federal Government from the time that Diplomatic Missions were organized 
between the countries.

Is it pretended there was ever a remonstrance from Russia to the 
interference of the United Stales vessels in Behring Sea?

Then the letter continues :
These remonstrances, repealed at different times, remain constantly without 

effect.

and so forth.
Then it says :
The Imperial Government saw itself under the necessity of having recourse to 

the means of coercion, and of measuring rlcor according to the inveterate 
character of the evil to which it wished to put a slop.

lu other words, this is what the Russian Minister says, if you inter-
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prêt it by the language that is put into its mouth now : “ The object of
this provision in the Ukase of 1821 is to put a stop to depredations in 
Behring Sea which have become injurious, mischievous, although 
nobody has ever attempted to enter the sea at aj^l. ” lie would contradict 
himself, in the language that he utters if you attribute that language to 
the interior of Behring Sea, rather than to the real North-west coast. 
He says he must request him to consider that the ordinary conditions of 
a shut sen attend the case, and that the Russian Government might well 
have claimed it, but he says :

But it preferred only asserting its essential rights without taking any advantage 
of localities.

Now what is Mr Adam’s reply to that? It will be found on page I3i. 
Of course, I do not read it all.

This pretension.

having recited what 1 have just quoted from M. Poletica.
Is to be considered not only with reference to the question of territorial right, 

but also to that prohibition to the vessels of other nations, including those of the 
United States, to approach within 100 Italian miles of the coasts. From the period 
of the existence of the United Stales, as an independent nation, their vessels have 
treely navigated those seas, and the right to navigate them is a part of that inde
pendence.

Then further down ho says :
The right of the citizens of the United Stales to hold commerce with the abori

ginal Natives of the north west coast of America w ithout the territorial jurisdiction 
of other nations even in arms and munitions of war, is as clear and indisputable 
as that of navigating the seas. That right has never been exercised in a spirit 
unfriendly to Russia; and although general complaints have occasionally been made 
on the subject of this commerce by your predecessors no specific ground of charge 
has everfbeon alleged by them of any transact^! in it which the United States were, 
by the ordinary laws and usages of nations, bound either to restrain or to punish.

Now is it possible to doubt what those gentlemen were talking about 
in such language as that? What locality did they refer to. Did they 
refer to a locality which the United Slates vessels had never invaded, 
where they had no trade, and no business— where no remonstrance 
ever could have been made, or did they refer to the shore to which alone 
such language had any sensible application?

Then comes M. de Poletica’s reply, and this is the last letter in this 
connection that I have occasion to read, lie says :

As to the right claimed for the citizens of the United Stales of trading with the 
natives of the country of the north-west coast of America, without the limits of the 
jurisdiction belonging to Russia, the Imperial Government will not certainly think 
of limiting it, aiul still less of attacking it there. But I cannot dissemble, Sir, that 
this same trade beyond the 51st degree will meet with difficulties and inconve
niences, for which the American owners w ill only have to accuse their own impru
dence after the publicity which has been given to the measures taken
and so forth.

Now what I derive Iront this, Sir, isrfi^it in the origin of this contro
versy between America and Great Britain when the language of the Ukase
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'of 1821 was lirst challenged, the claim of the United States by language 
which cannot he mistaken because it was only one subject that it had 
application to was, first : “You have extended your boundary without 
authority to a limit that we do not agree to. ” Secondly :

“ You have undertaken to pul a stop to the business which the United 
States vessels have long been carrying on in trading with natives on their 
coast and to exclude us from coming within 100 miles of that coast, and 
that assertion we altogether deny”. I

Now I repeat, Sir, what I said/a little while ago\ suppose all there had 
been in the Ukase of 1821 wfas : “ we assert the exclusive right to fur- 
seals in Behring Sea ”, is there any reason to suppose that what Mr Adams 
said or what he ever said or what any American has ever said who cor
responded on this subject — either that the Government had any desire 
to controvert that or any personal interest in controverting it, or that 
that assertion of right would have been for a moment challenged? You 
will observe, Sir — you have not failed to observe I am sure in what has 
been derived from this correspondence — that the inclusion of the Behring 
Sea inly the result of this correspondence is altogether by inference; 
and that with the exception — I am speaking now of the American négo
ciation — I am not referring to the British négociation — I know what 
is said about Behring Sep there — with respect to the American négo
ciation the controversy is entirely in regard to what is called “ the 
north-w estern coast ” in this controversy , as it would seem to be, in con
tradistinction to what I have called the “ north-eastern coast ” as we 
were saying a little while ago — the controversy was altogether in regard 
to the actual rights and occupation of the United Staleson the north wes
tern coast, and the boundary line ; and you only bring Behring Sea into 
that controversy by assuming that the general language w hich is employed 
speaking of the northwest coast would include it —not that it did include 
it in the estimation of the parties because the use they were making of 
the language shewed that it was not included at all.

This runs through the correspondence. 1 could cite much more, if I 
cared.to read over again, wlmt has been read ; hut my eye now falls upon 
the passage I alluded to a little while ago. It is in Mr Middleton’s letter 
at page 130 of the lirst volume of the United States’ Appendix, where 
Mr Middleton's writes to Mr Adams how this strong language of the Ukase 
of 1821 came to he employed. He says :

For some time past t began to perceive that the provisions of the Ukase would 
not bo persisted in. It appears to have been signed by the Emperor without suffi
cient examination, and may be fairly considered as having been surreptitiously 
obtained. There can be no doubt therefore that with a little im patience and ma
nagement it will be moulded into a less objectionable shape.

You see then, Sir, in approaching this subject, lirst how little pro
bable it was that Russia would have readily given away this valuable 
industry ; secondly, that it was not going to give it away; that the 
United States never had sought to interfere with it in any way — con-
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fined its remonstrance to other points ; so Hint when you come to read 
the article of the Treaty which was very readily agreed on, the longer 
this correspondence proceeded the plainer it became Hint it was a con
troversy over words and not over rights — that Itussin never intended 
the full meaning of the words of the Ukase of 1821 — it disclaimed it 
from the outset; it was only bringing the parlies together, and if it had 
been done, as I have said, directly, instead of through the convolutions 
of a long correspondence, with the embarrassments that always attend 
such correspondence that must be made public, it would have been done 
even still more readily than it was; but when you come to the actual con
currence between Russia and the United States there really was no diffi
culty at all, and all the discussion that had taken place was as to the claims 
which were made in terms, and not intended to be made or to be insisted 
upon in reality

Then comes this Treaty, and it will undoubtedly have attracted the 
attention of the Arbitrators. You, Sir, I am sure (whose diplomatic 
experience has suggested to you the extreme difficulty that attends even 
the reducing to the form of a Treaty what has substantially been agreed 
upon), will have been surprised to see how easily this negotiation between 
Russia and the United States resulted in the Treaty of 1824 — how nei
ther parly gave away anything that it had insisted upon in reality — 
how Mr Adams, having stated his objection, was met at once by the expla
nation from Russia — “ Well, but we never meant that : we did not 
mean to insist upon that; what we meant was so and so. ’’ “ Well, so 
and so rejoins Mr Adams, “ we have no quarrel about : we have made 
no point about. This is what we claim — the adjustment of the boun
dary, and that our legitimate trade on the coast shall not be interfered 
with. ’’ “ That, we never intended to interfere with ", says Russia, and
the Treaty of 1824 results without the least compromise Russia gives 
away nothing, except, as Mr Middleton points out, the unfortunate phra
seology which went a great deal too far. Mr Adams obtained all he 
claimed. I should modify that observation by saying that the only thing 
in this Treaty which was anything else than an explanation was the pro
vision that for 10 years the ships of neither party should be interfereil 
with in certain trading rights which are not material to this point.

*Now the Treaty of 1824 proceeds thus :
It is agreed that in any part of the Great Ocean, commonly called tile Pacific 

Ocean, or South Sea, the respective citizens or subjects of the High Contracting 
Powers shall tie neither disturbed nor restrained, either in navigation or in fishing, 
or in the power of resorting to the coasts, upon points which may not already have 
been occupied, for the purpose of trading witli the natives, saving always the res
trictions and conditions determined by th^following Articles ",

Senator Morgan. — That is the 4th Article?
«Mr Phelps. — No, that is the 1st Article. The 4th Article is this :
It is nevertheless understood that during a term of 10 years, counting from the 

signature of the present convention, the ships of both Powers, or which belong to 
their citizens or subjects respectively, may reciprocally frequent, without any bin-
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(Iranee whatever, the interior seas, gulfs, harbors, and creeks, upon the coast 
mentioned in the preceding article, for the purpose of lishing, and trading with the 
natives 0/ the country.

Senator Morgan — Why did they limit the right of fishing and trad
ing witli tlie natives for a period of 10 years, and make it reciprocal, if 
those rights were surrendered by .Russia into the hands of the other two 
Governments?

Mr Phelps. — Because the provisions of Article 10 refer to a liberty 
that the respective nations should have, to gp to the shores of each other 
and Article I undertakes to define wlmt tlydse shores are.

Senator Morgan. — And it seems to relate also to the right of fishing 
as well as resorting to the shore.

Mr Phelps. — Certainly it does. Article I provides that both shall 
have the right — that is to say that neither shall be disturbed, or restrain 
the other — neither in ten years nor in any other time. That is only a 
difference of phraseology from saying both sides shall have the right “ in 
that part of the Great Ocean. ’’

Whether that includes Behring Sea s the question I am coming to. 
Then it says that for 10 years neither . restrained from visi
ting the interior seas. That is^ article 4. Of course, I should refer to 
article 3 which gives the boundary line, and that makes the two intelli
gible. I read the 1st article first, and then article 4, without reading 
article 3. Article 3 says this :

It is moreover agreed that, hereafter, there shall not be formed by the citizens 
of the United States, or under the authority of the said slates, any establishment 
upon the north west coast of America, nor in any of the islands adjacent, to the 
north of Ofty-four degress and forty minutes of north latitude; and that, in the 
same manner, there shall he none formed by Russian subjects, or under autho
rity of Russia, south of the same parallel.

Senator Morgan. —The difficulty in my mind is this. If the rights 
in article I and Article IV are identical, why should these two Govern
ments first agree that they should be surrendered absolutely and for 
ever, and then afterwards agree that a limit often years should be put on 
them.

Sir Charles Russell. — Article IV applies to territorial waters — 
“ interior seas, gtdfs, harbors, creeks, and so on. ”

Mr Phelps. — 1 suppose this is the reading of the Treaty in plain w ords, 
as I construe it — of course it will be for the better consideration of this 
Tribunal. Like many Treaties it is not very plainly expressed, among 
which might be included the one that has constituted this Tribunal. The 
parties arc so afraid of giving something away that it results in obscurity; 
but I understand this to be the meaning of the Treaty, bearing in mind 
that it was largely an unoccupied and partly undiscovered country at that 
time : Russia shall have the exclusive right to make settlements down to 
54" 40' — in other words, that shall be considered the territory of Russia, 
and you shall not roine above that : Relow that, ns far as Russia and the 
United States are concerned at any rale, (because the rights of Great
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Itritain do not come in here) it shall be considered the territory of the 
United States and Itussia will not go below 54" 40'. Now you have a 
boundary line. This having been determined, for 10 years the ships of 
the two countries may enter each olliers' territorial waters and the 
islands in the interior seas and gulfs for the purposes of certain trade and 
subject to certain restrictions. That is the meaning of the Treaty.

Senator Morgan. —And after that, they may enter Hussion waters 
permanently for the same purpose?

)Mr Phelps. — Oh no. Articles I and III draw the territorial line.
JTien Articles IV provides that that territorial line may he...................
sides by mutual consent for certain purposes. That is the way I read 
the Treaty; and all that we have to do with that here for the purpose of 
elucidating the question we are charged with, is to find out whether Itch- 
ring Sea was or was not included within the terms of this Treaty; and 
the difference that makes is this. If liehring Sea was included within 
the meaning of the term in the 1st Article of this Treaty, then it is open 
to be argued by implication, and not directly, that Russia did throw open 
to the United States — (for I am only dealing with that négociation now) 
— a right of fishing and so forth, in the Behring Sea which might be ar
gued to affect the exclusive right — lo this fur seal fishery, though it does 
not say so. On the other hand, if Behring Sea is not included within the 
terminology of this Article of I he Treaty then the Treaty has nothing to 
do with the case whatever.

Lord Hannen. — Nothing to do with Behriny Sea. II would have to 
do with the question of fishing in whatever is the proper meaning of the 
words “ Pacific Ocean ”,

Mr Phelps. — Yes ; not with Behring Sen.
Lord Hannen. — Yes, that is what I say.
Mr Phelps. — Yes that is what I mean it has nothing to do with this 

case so far as Behring Sea is concerned. That is what I meant to say.
1 w ill repeat that in order that we may start in what I am imperfectly trying 
lo say with a perfectly clear conception of what I am contending for : That 
Russia had had exclusive occupation and exclusive claim to the fur-seal 
fishery a! leaxl. probably to more than that dow n to 1821, is not disputed. 
It cannot he disputed because there is no evidence to dispute it'upon. 
Now if Russia ever gave away her claim on that subject she gave it away 
when tslie signed this Treaty with the United States and afterward with 
Great Brilajn. If she gave it away then directly, or by implication to any 
extent then the Treaty touches the question of Behring Sea in this case. 
If she did not, that possession continued unbroken down to 18(17 when 
she conveyed it to the United States. It all turns then — all these ques
tions that are submitted to you except so far as the facts are undisputed 
because the possession is undisputed — it all turns upon the question 
whether in the treaties of 1824 and 1825 Russia did throw open to these 
countries the only right that she had previously asserted to he exclusively 
in herself? If she did, that is one thing. If she did not, then those
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Treaties so far as the Retiring Sea is concerned disappear out of this 
case.

Senator Morgan. — I understand your contention to be, that in order 
to throw open, as you say those rights, there would have to be a distincj 
and affirmative expression in the Treaty? /

Mr Phelps. — Yes, Sir, or else a toleration of an invasion of it. At 
may be expressed or implied. It is expressed when the nation put/it 
into a Treaty or a convention : it is " when she permits the world 
to come there and interfere with, and participate in, the fisheries. 
As I pointed out, there is no evidence of actual interruption carrionffowu 
to 1867, and therefore if Russia has done anything lo weaken her claim 
she did il by the provision of a Treaty, which, as we shall sec, never was 
acted upon in that sense hy either of the parlies to it. These two ques
tions then : What is meant by the “ North West Coast ", and whether 
Rchring Sea is included in the term “ Pacific Ocean ’’ and “ Great South 
Sea ” are the same question. You are again stating the same thing in 
different words. If Behring Sea is included, then you may say the North 
West Coast runs up and attacks the Western Coast of Behring Sea — what 
is now Alaska. If Behring Sea was not included, then the North West 
Coast was limited to what we say it was limited. The two inquiries arc 
the same.

The President. — You arc of opinion, at any rate, that the Treaty of 
182i has nothing to do with the eastern coast, with the Siberian Coast.

Mr Phelps. — I think it has nothing to do with the Siberian Coast.
The President. — Then Article I would not apply to the Coast of Kam- 

schatka?
Mr Phelps. — Certainly nobody claims I suppose that it would have 

that effect. That was one consideration that I was intending to advert to 
on the question of the construction of this — that if you gave the cons
truction that my friends contend for, you go from this whole Siberian 
Coast [indicating on the map) that nobody ever laid any claim to or had 
any business w ith, and w hich Russia would certainly not have volunteered 
to surrender. That is one consideration I hat bears on the meaning of 
this.

Now we come to the meaning of the words in this first Article in the 
Treaty.

Any part of the Great Ocean, commonly called l'acilic Ocean, or South Sea.

Now what is the question?
It is whether « Behring Sea » in the common speech and understan

ding of men at that time was designated as the “ Pacific Ocean", dr 
whether it was not? I

Commonly called — not sometimes called — that is a very different, 
expression is that part of the ocean, of the sea, of the water? Is that 
Behring Sea? Was it then commonly called and designated as part of the 
Pacific Ocean? If it was, then this Treaty includes it : if it was not the
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Treaty does not include it. If that question is too doubtful to be deter
mined, then we should have to resort lo other principles of construction 
to find out what the Treaty meant. If Behring SeS is included in the 
phrase “ Pacific Ocean ", it must be upon one of two grounds — either 
that the language of the Treaty includes it, that is to say, the description 
“ commonly called Pacific Ocean includes it. If it does, that is an end 
of it. If it does not, and the language is found to be ambiguous, then it 
must be incorporated into the Treaty by the understanding which it is 
proved the parties had of the definition of an ambiguous term. 1 sup
pose it is quite fundamental in the construction of all contracts, Treaties 
and every thing else — the first resort is to the language of the Treaty — 
of the Contract. Both parties are bound by that. They are not to be 
heard against their own words in the absence of considerations that 
cannot apply to a Treaty between nations— namely fraud. The parties 
arc not to be heard against their ow n words. If therefore these words-., 
do include Behring Sea the “ Pacific Ocean ”, then the United States 
are bound by it and Bussia is bound by it.

If on the oilier hand the term “commonly called", excludes that, then 
they are not bound by it. It is excluded then in the third contingency :
If the Tribunal finds itself in the situation of being obliged to say : “These 
words are so far ambiguous that we cannot say that they do necessarily 
include Behring Sea in “the Pacific Ocean", and we cannot say that they 
necessarily exclude it, then you have got to find out what the parties 
meant by the use of language which is susceptible of two very different 
meanings. Which way did they understand it ? Now both sides set 
forth very large lists of maps. The moment you go lo the meaning of 
the phrase “commonly called the Pacific Ocean", you have recourse lo 
the maps. as set forth a list of maps — there is a very large
list. There are 105 in Mr Blaine's list; there are more than that in the 
British Case or Counter Case, wherever that appears. My friend Sir 
Biclmrd Webster was mistaken in saying that most of those in Mr Blaine's 
lisl were included in theirs — there are only about ten.’ lie will find, 
when he compares these lists that there are only about II) of Mr Blaine’s 
maps that arc to be found in the British Collection.

Sir Charles Russell. — Before my friend goes to the maps might I 
ask him to read M. de Poleticn’s description of what he understood by 
the “Pacific Ocean”. It is in the despatch my friend has passed over.

Mr Phelps. —1 have passed over them all.
Sir Charles Russell. — The date of it is the 28th February 1822.
Mr Phelps. — If you will kindly give it me, 1 will refer lo it.
Sir Charles Russell. — It is only Ibis passage :

1 ought, in the last place, to request you to consider, Sir, that the Russian pos
sessions in the Pacilic Urban extend, on the north-west coast of America, from 
Retiring Strait lo the 5!st degree of norlli latitude, and on the opposite side of/Asia 
and the islands adjacent, from the same strait lo the 15th degree. ( ■

Mr Justice Harlan. —Mr Adam's reply to that shews that he unders-

064



3079 —

tood that the part of the Pacific Ocean there referred to, was south of the 
Aleutian Islands, because he speaks of the distance being 4,000 miles.

Sir Charles Russell. — With great deference not so. Mr Adams in 
reply points out that the description would cover an extent of ocean which, 
atone part, south of the Aleutians, would measure 4000 miles.

Mr Phelps. — Well, that has been read before, and "bh^docs not 
toudrthp point of my argument in the least degree. If you arc going to 
examine the witnesses, and find out whether, every time that a man when 
talking about another point uses the phrase “ Pacific Ocean ” as includ
ing this sea or uses it as excluding it, you never would come to an end. 
Nothing is more indeterminate on such an inquiry, than the language 
which is used when the particular point of where the boundary line is, 
is not in mind and is not in controversy. If I were to ransack History, 
Literature, and Travels for the purpose of accumulating instances in 
which the “ Pacific Ocean” is spoken of as not including Behring Sea, 
why what a mass of material I should bring together. And what does it 
prove? Nothing at all. Because when the parties were using that gene
ral expression their minds were not on this boundary and this particular 
point we are now discussing.

So, on the other hand if you cull this correspondence you will find 
plenty of instances in which casual expressions are used which would 
look one way or the other — (I attribute no importance to them on either 
side) — you go to the maps which you find of geographers from whom 
we get all our ideas of geography, with aliases, charts, maps and so forth 
conveying and embodying all the knowledge there is — when you come 
to find out where they drew the line then you are approaching the answer 
to the question : what is commonly called the Pacific Ocean?

Then in the consideration of maps there is a further discrimination to 
be made and that will reconcile, in a striking degree, what is, on the 
threshold, to a superficial observer, the conflict between these sets of 
maps. A person who has not taken the trouble to analyse them will sup
pose that there is a great conflict in this evidence — that there is really an 
enormous conflict : a great many maps saj/one thing — a great many 
say another. When you come to analyse, you look at the maps and con
sider what the map is dealing with, what it is undertaking to show—discri
minate those that are authoralive— that are made upon authority, that 
are made deliberately from little maps that are attached to books of Travel 
or to elucidate something which does not require this distinction to be 
made.

Now my friend’s tactics (if it is not disrespectful to apply a military term 
to the conduct of a controversy all through this case, is what may be knowncx 
as the « battalion system » of witnesses. As I shall have occasion to 
point out in a great many instances, he has a battalion. They are all 
formed. The effect of them is tremendous. We have 100 or lot) wit
nesses swearing to the fact. Are you going to doubt that fact ? Well it is 
not until you call the roll of this battalion and let each man stand out by
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himself that you find a large share of them swear directly the oilier way, 
— another large share do not swear at all — that those who really sup
port the point as to which they are called, become so insignificant that 
your battalion shrinks into a Corporal’s guard.

, It is exactly so with these maps. I was appalled (supposing that I had1 
some idea of what the merits of this question was), when it came oj/t 
and I found there wcce-sOme 136 maps that apparently on the Cgte of 
this case defined this/boundary differently from w hat I had supposée!. It 
is not until'fou^analyse the 136 that you find what the result is. Now. to 
begin with a/d to find out'whal these men meant in 1824 by commonly 
called, we may dismiss subsequent maps. They were talking about the 
geography of the world as il was understood then. Geography and geo
graphical terms change as everything else does. We should, few of us, 
recogonize maps by which we began the study of Geography. As- 
applying to this world at the present time though the worldSs^very 
much the same as it was then, you discard the subsequent maps, rightly 
or wrongly; and I address myself to the consideration of the maps 
that were considered authorative — that you may assume in the absence 
of evidence guided the views of intelligent people as to these geographical 
distinctions. So let us consider the maps between 1800 and'1823, the 
American Treaty being in 1824. Let us look at those maps, and in 

’ looking at those maps let us look at those that were authoritative — that 
were respectable — that may fairly be supposed, as 1 have said, to guide 
the ideas of intelligent and educated men. Lei us look at those. Then 
let us remember that these two countries naturally — not to the exclu
sion of other maps — look at their own — the first resort of a country 
intelligent enough to have scientific maps and publications — the first 
and natural resort of men in obtaining what you may call that common 
understanding is to their ow n maps. Take the Hussian maps for instance 
and I shall dispose of what there is to say about that before the recess 
There are eleven Hussian maps cited.

Mr Justice Harlan. — On both sides.
Mr Phelps. — On both sides. Pour in Mr Blaine's list, and seven in 

the British list. All but one of them give a separate name to Behring Sea.
It was called at this early date as you know, the Sea of Kamschatka or 
“ Bassin du Nord " — to some extent the “ Beaver Sea All those eleven 
maps give a separate designation to this sea, and the question is what a 
Hussian, in making an agreement of that sort, commonly understood? 
The map that fails to give it is a map by Lisianky, which illustrates his 
hook of Travenr>Jt is not a Geographical map or chart — it is a map 
annexed to a book illustrating his travels for lie did not go into the Behring 
Sea, and the consequence is in his map no special designation is perhaps 
to be given to Behring Sea. It is left without a name, but in all the others 
every one of them —and some,of them quite authoritative you find a se
parate name given.

Mr Justice Harlan. — Mr Phelps, I would like to ask you there, do
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you know what some of those Russian words on the map of 1802 mean?. 
Perhaps Sir Charles Russell may be able to say? I see on that map ol 
1802, there are certain words marked on w hat wo call Behring Sea in Rus
sian ; and below that, certain other words. Do you know what those Rus
sian words mean?

Sir Charles Russell. — “ Reaver Sea ”, 1 believe it is called.
Mr Justice Harlan. — What is the English of the Russian words below 

the Aleutian islands in large letters?
Mr Phelps. —- “ Southern Sea, or stil^Sea ”, 1 think, Sir.
Sir Charles Russell. — There is apparently an alternative rending. 

The reading of the words to the right is “ Pacific Sea or Pacific 
Ocean The words to the left I do not exactly know the meaning 
of. You will find the explanation Judge, of this particular map, on 
page 95 of the 1st volume of the Appendix to the British Counter Case. 
It is the map of 1802, and apparently the words below are “ Southern 
Océan or Still Sea ”•

Mr Phelps. — Yes, that is what they mean.
Sir Charles Russell. — That is No 2t on that page. You will find the 

explanation of all of them. There is also the name “ Kamschatkha Sea ” 
running parallel to kamschatka. It is marked on the same plan.

Mr Phelps. — Now as to these maps — if you will indulge me Sir with 
another w ord before luncheon I shall be able to dismiss them. I have said 
that ten of these maps gave a separate designation. This map has the 
importance of being in the first place the Official map of the Russian Go
vernment, published by its Quarter Master General’s Dcpartmenl. Tlup 
others are the work of private Geographers. This is the Official map./fn 
the next place the case shows that this map was actually used in this négo
ciation because a copy of it with manuscript notes of his own is sent by 
Sir Charles Ragot in his Despatch to his Government on the 17th No 
vember 1821 ; so that it is not only official hut it was actually used at 
St. Petersburg between the British Minister and the British Government 
and transmitted by the representative of the British Government to his 
own country.

Now I ask if you have to give a meaning on the part of Russia to this 
term “ commonly called the Pacific Ocean ’’are you going to give the 
meaning that is op|>oscd to ten maps, out of eleven, opposed to the offi
cial map of the Government opjkised to the map that was used in the 
negotiation? \

1 shall now, Sir, with your permission coilsider some other maps in 
the case. \

(The Tribunal bye adjourned l'or\ short time.]

Sir Charles Russell. — I have asked my learned friends’ permission 
before he resumes to point out in reference to the map before Mr Justice 
Harlan that there are some other words that bad better be explained.

The President. — If yoiuplease, Sir Charles.

»
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Sir Charles Russell. — You will observe just north of Behring Strait 
a number of words stretching away to the right and going down in the 
direction of theSOth degree,—< . . *iove the SOIh degree. The
translation of those words beginning from Behring Strait anil going down 
between SB" and BO" is “ Part of the northwest Coast of America ", I do 
not, of course, argue upon il; I merely wish to translate it. The fact is 
referred to at page 02 of the British Case.

Mr Phelps. — Now, Sir, the question wo are upon is, whether or not 
by this designation of what is commonly called the Pacific Ocean nr 
South Sen, Behring Sea is included? I say that is a question that can 
only be decided at this day by the authoritative maps than in existence, 
and which these parties may he presumed to have been informed of, or 
w hich we know they had before them. This ofliria! and important map of 
18112 lays that down in such a way that it is perfectly inconceivable, I res
pectfully submit, that any negotiators drawing a Treaty intending to 
include Behring Sea should have left it with any such words ns these, 
with the map before them showing as it does that it is not included, bill is 
designated by a different name,— that if they desired to include it they 
would not have used language that would have included it. Before we 
have done with this discussion, I shall show that it was proposed to intro
duce jusl such language, and Itussin refused.

I am now i^onlhe maps. I have not got through with this discus
sion, and my learned friends will see, before it gels done I think, that 
strong as the argument is if it were draw n from these maps, it is nothing 
to the argument that is dru*n from the correspondence itself. Before 
leaving the Russian maps, however, let me call attention to a map of 1817, 
which is named in Ihc British list and which is likewise so far an oflicial 
map, called the Russian War Topographical Depot Map; likewise an ofli
cial and public map published by the Russian Govern men I much Inter, 
being the then latest Russian map at the lime of these negotiations ; 
that is to say, being 5 or fi years old. In that, Behring Sea is named in 
the <aine way as Okholsh Sea is, and Bun fir Orean is named. So that if 
tic Russian Government had reference to or was informed hv its own 
laies , it stales still more strongly and clearly than the map,
if possible, of 18112. So much for the Russian maps, and, hear in mind, 
I am still dealing with the negotiations between the United Slates and 
Russia, anil excluding for Ihc present the shore that Great Britain had 
in the subsequent negotiations.

Let me refer to the American maps. If Ihc Russian maps, which 
they must be presumed to have been instructed by and which they did 
have before them, designate this water as a separate sea, let us see what 
the Americans, if they referred to their own maps, had in the way of 

formation before them. Of Ihc 10 maps published in America and 
iled, all but two give a separate name to Behring Sea. You have there 

exactly what you lind on the other side of the Atlantic, in Russia ; all hut 
two give to Retiring Sea a different name. What about those two ? One
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of litem is it map which is in an alias published hy Kidding Lucas, in 1812, 
and Ihe map in that alias immediately preceding il and the map imme
diately following il give Ihe separate name of the Sen of Kamsrhntku to 
this Hehring Sea. The particular map which my learned friends set out 
from Lucas' Atlas, this one, does not give a separate name to Hehring 
Sea, hut when you turn over Ihe page and look at the one that precedes 
il and when yipi turn over the page the other way, and look at the one 
Unit silt;coeds it, you will find Ihe publisher of that map did understand 
this to boa separate water, and omitted that in this particular map because 
it was a map of the World ; the one preceding it is the map of the western 
hemisphere, and the one following il I do not know the name of ; hut in Ihe 
nnipoflhc World, which, of course, would render this very much smaller, 
the words are omitted which lie gives in the previous map. The other 
map in which it is not given a separate name, is one published by Carey 
and Son, I’hiladelphia 1823, and the map is map 3 in the atlas, and Ihe 
subject is not given, though Ihe eastern part of Hehring Sen is shown and 
it has not a separate name.

Now, why is only one of those maps cited? We have not the other 
maps, nod they arc not in the case, and I cannot answer Ihe question. I 
infer I liai if map No 2 and map No i had been produced, you would have 
found just what you did in Lucas’ Allas; llinl in the other maps the sepa
rate words, “ The Hehring Sea ", are given. With that exception, those 
are all the American maps. Then, what is it Hint you are asked by my 
learned friends to find? II is that, in giving a definition to the words 
“ commonly called the Pacific Ocean ", you are to accept a definition which 
is opposed by 10 out of 11 maps in Itussia and by 8 out of 10 maps in the 
United Stales with Ihe explanation that I have given, which show that the 
omissions in those II maps, one in Itussia and 2 in America, are totally 
inconsequent.

Now, hear in mind, to include this, you must find that it is commonly 
embraced, — Unit is the conclusion from the maps. Let us go a little 
ftirllwr. I need not say that France al that day was largely the head
quarters of I lie best geographical science, and Ihe best scientific knowledge 
in the world; and il was so prominent in diplomacy, that the French 
language became Ihe language of diplomacy, and it remains so to the 
present day, nolw the vast increase in the region over
which the English language is spoken. France contained geogra
phers so celebrated that their names are known to everybody — Ihe 
names of Hru6, Lapie and Mallc-llrun even men of such little geogra
phical attainments as I have are familiar with, and it is not to he siqi- 
posed that educated persons, Hiplomatists and Governments were ignorant 
of Ihe great contributions that had been made by France to Ihe Science of 
the Geography of the World. There are 15 French maps made between 
1818 and 1823, and all give the separate names of “ Mer de Hehring " 
anW“ Kassin du Nord " to this Sea. Then, to bring it within their defi
nition that the Pacific Ocean docs include Hehring Sea, you wipe out al

$63

9411



onto I lie results of the work of these men, who were then the greatest 
geographers in the world heyond doubt. Whether they are so now,maybe 
another question ; hut those name? were superior to that of any others, and 
France was taking the lead among nations on the subject of diplomacy.

Now, let us$o to the English Maps, not because England was engaged 
in these negotiations that I am now dealing with ; but because we in Ame
rica, deriving our literature and language from the mother-country, are, 
of course, supposed to be, and it is fairly to be inferred that we were, 
acquainted at that day with the English mapsand with other English lite
rature and science ; and, of course, while perhaps in the estimation of 
the world they were not as high at that time as France, still they were 
of a very respectable character, — more so, of course, even in the esti
mation of the world than those of America, which, were not as widely 
known. Let us see what the English maps were.

When I speak of the maps that are referred to on both sides the Tri
bunal will, of course, understand that I mean maps published between 
1818 and 1823. I shall refer briefly at last to those maps that would not 
come within that definition ; and when I say so many are cited on one side 
and so many are cited on the other, I mean so many published between 
those dates are cited on one side and the other. When you go to the 
British maps there is more diversity. A great many are cited and some 
that are of authority, and some that are less so. There are live charts, 
single sheet charts general maps ; and by the term “ general ’’ I mean a 
map that assumes to give both the land and water divisions, not a map 
that gives the land nor a map that gives the water exclusively but a map 
that is a large enough and intended to give the whole. There are five of 
them and everyone of them called Behring Sea “ the Sea of Kamschalka ” 
everyone.

Then there is another division that you may call maps in atlases, of 
course, containing quite a number of maps in the same publication, and 
20 of those are what I call general maps, and IS of those are land divi
sions. Of those 20, Hi give a separate designation to Behring Sea. It 
iscalled the sea of Kamschalka 16 out of 20 English maps ; and the other 
t which do not give it a separate namt are a map of the world in Oslell's 
atlas, in 1810, a map of the world in Goldsmith’s Allas in 1813, a Merca
tor’s map of the world in Goldsmith’s Atlas and a map of the globe in 
Bradley's Atlas in 1813. None of those arcof special authority. These 
are, 1 should infer school-book atlases. They arc not official. They are 
not from any author celebrated as a geographer, and they are all, you see 
maps of the world. When you are restricted to the size of a quarto 
sheet, which atlases usually are, and undertake to give a map of the 
whole world, you have not the room for separate designations on land or 
water such as are always given when you give a map of a part of the 
world having room to explain the divisions. Take the United States for 
instance in a map of the world you find the United Slates laid out on it, 
but you do not find any division of states.
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Is Hint authority to show that New York and Texas are the same State 

in the United Slates? Why, not at all. The size of the map does not 
admit of giving the sub-divisions and therefore it does not give them, and 
four atlas maps of Great Britain published before that time are, you 
see, all maps of the world. I suppose, if you were to explore those maps, 
you would find a great many other perfectly recognized definitions of sub
divisions of the world by land and water not laid down. You even might 
find the Mediterranean Sea not specially designated. I do not know that 
it is or is not — I have not looked at the map ; but, at all events, it would 
be natural enough that you should find many well-known and perfectly 
understood divisions of the world by land and by sea not laid down. 
Thi>1t, out of the land maps that are not generally cited from the atlases 
which do not purport to give the sea, five of those give the name of the 
Sea of Kamschatka, and ten of them do not give a separate name. There
fore for the first time in classifying these, you find a majority of the 
maps which do not give a separate name to Behring Sea, but these ten 
rtiaps appear in six aliases, so that they really come down to six. Three 
of the atlases in which these appear have maps which do give a distinct 
name to Behring Sea and the other three which do not are the Ostell, the 
Goldsmith and the Bradley atlases which 1 alluded to just now. If you 
suppose tiled that in these negotiations, Itussia was possessed of the Bri
tish maps, and if you suppose, which is much more probable, that in 
America they had the leading principal British maps, you come to the 
shme conclusion.

Now, Sir, there are some German maps cited that may be worth a 
moment’s consideration, Germany was not a country concerned in the 
negotiations ora country then, as far as I am particularly aware celebra
ted for its geographical knowledge. At the same time, as they arc cited 
they should be attended to. There are tli. Germany may be cited in 
Ibis case on one side and the other — Mr Blaine’s list and the British — 
three of them are translations of maps that I have dealt with before. 
Another is a reproduction of one of Lapie's. Of course that adds nothing 
— we have dealt with that before — but there are 12 that are original in 
Germany by different cartographers — among them several geographers 
of respectability and reputation. In all these except two, the Sea of 
Kamschatka has a separate name, to that out of 12, 10 German maps give 
a different designation, the two exceptions are in an atlas — both in the 
same — published iu Weimar in 1810, which is probably acompilation, 
because in the same atlas another map gives this sea the name of Beh
ring Sea.

I should have spoken in connection with the English maps before lea
ving that subject of the Agrowsmith maps which are the leading and best 
British maps of that period and of which you have several and they are 
worthy of a brief separate reference. Of these Arrowsmith maps the 
first one is dated in 1790, ten years earlier than the period to w hich I have 
thus far limited myself. It is called
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Chart of the world exhibiting all Ihc now discoveries to the present time with the 
tracts of the most distinguished navigators from the year 1700 chiefly collected 
from the best charts maps voyages etc., extant, by A Arrowsmith, Geoprapher, as 
the ‘ Act directs. London 1790

In that Chart ileliring Sen is termed the sea of Kamtchaska.
Sir Charles Russell. — What is the reference to tlial?
Mr Phelps. — This is Mr Blaine’s list in the Appendix to the United 

Stales Case, Volume 1, page 288,
Senator Morgan.— What is meant by “ ns the Act directs ”?
Mr Phelps. — I suppose it refers to some Act of Parliament.
Lord Hannen. — I think you will find that refers to its being registe

red at Stationers Hall, or something of that sort.
Mr Phelps. — Hjmay be — I really do not know, and Lord Hannen 

of course would know better. The second map of Arrowsmith is dated 
1794 and is probably a second edition of the same map and it contains 
the same designation of Behring Sea.

Senator Morgan, — Is there the same reference to the Act?
Mr Phelps. — I do not know. 1 have no memorandum of that.
Lord Hannen. — All I meant to say is that it relates to the mode of 

publication. It has nothing to do with the map itself. It is the pu
blication of it.

Mr Phelps. — Then ytm come to the map of 1802 which is given in the 
list of the British Counter Case. It is called

Chart of the Strait between Asia and America with the coast of Kamschatka.

And it appears in an account of a geographical and astronomical 
expedition to the northern part of Russia and in that Behring Sea has no 
distinctive name. There is an Arrowsmith map in which it is not given 
separately hut Billing’s Explorations — while it carried him across was 
not directed to those waters. This is really little heller than a route 
map and the Pacific Ocean shown as fur south as 47° is not named at all. 
Showing that this is intended ns an illustration of that route anil as^a 
Chart..

The fourth map of (1804) Ihc eastern part of Behring Sea is included 
ns far west as Behring Island without a separate name and the Ocean, is 
railed the North Pacific Ocean. This is a land map of the Continents of 
North and South America. It is not a general map as including water 
divisions.

Sir Charles Russell. — There is a map of America of the same year 
1804.

•Mr Phelps. — Yes I am about to mention that. That is a fifth map 
railed “ a map of America”. The same remarks apply. In that map 
there is no specific name for Behring Sea. These are probably included 
in Arrowsmith’s General Atlas of 1804 mentioned in Mr Blaine's list and 
very likely it may have appeared there.

Nowlin 1810 there is an Arrowsmith map in 9 sheets, with corrections 
to 1818; includes Behring Sea, hut shows it us as a large, blank, unna-



med space, and there is not a separate name. A large part of Behring 
Sea is not included. It cuts off about latitude 62°. He does not include 
in the Pacific Ocean the Sea of Kamschatka, otherwise he would have 
given the whole sea, and not limited his chart lo latitude 62*. He includ
ed the portion he did, because lie found it necessary to lake in that part 
of the Pacific Ocean now known as the tiulf of Alaska.

Now the Slhmap, 1811, in the British Counter Case, a hydrographical 
chart of the world by Arrowsmith, has Behring Sea named the Sea of 
Kamschatka, and the North Pacific Ocean is given as a separate body of 
water. This marks all the waters of theglobe, and is not confined to one sea.

The 9th map in Mr Blaine’s list is an Arrowsmith map of 1811, and 
Behring Sea is there named the Sea of Kamschatka.

The 10th map is 1818, of Arrowsmith, and Behring Sea is there 
named the Sea of Kamschatka, and the North Pacific Ocean, is separately 
specified.

There is another map of 1818, a map of Asia by Arrowsmith of the 
same year, and Behring Sea is not named, though a considerable part of 
the western side of it is included. The difference with the same geogra
pher is that one is a map of Asia, and the other a hydrographical map, or 
the countries round the north pole.

The 12th map by Arrow smith includes the greater part of Behring Sea. 
That is the map of 1822 and it is stated in the British list as 1822, but it 
shows additions to 1823, and it cannot have been published till 1823. 
There is something very curious about that map. If it can be supposed 
to have been before the parlies in that negotiation, and there is no evi
dence that it was — my learned friend, Sir Richard Webster, infers it was 
not, and I infer it was not.

Mr Justice Harlan. — You have references about that ; for in Sir Char
les Bagot’s letter to Mr Canning ol October the 17lh, 1823, lie speaks of a 
certain locality as laid down in Arrowsmith’s last mop.

Sir Charles Bussell. — We are not sure of the exact date of that. 
We have no means of ascertaining the particular edition ; but the Rus
sian map, the Quartermaster-General’s map, and Arrowsmith’s map were 
in the hands of the negotiators.

Mr Phelps. — I was going to call attention to those letters. It cannot 
have been both those. It could hardly have been those in the American 
negotiation, I agree with Sir Richard Webster, because that negotiation 
look place in 1823 and this map was so recent it is hardly to be presumed 
that, with no communication and no particular reason for it, it had 
found its way there,

It is not produced by my learned friends. If it is because they concur 
with us that it probably was not used, then its omission lo be presented 
is of no consequence; but if they are at all of the idea that this map was 
one that was referred to or was before them, — that by it is meant 
Arrowsmith’s last map, then it should have been produced.

Lord Hannen.—1 thought there had been an explanation, or attempted
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explanation, thaï an enquiry was made in London, and it could not be found.
Sir Charles Russell. — Yes; I could refer to the page about that.
Mr Phelps. — We have made every enquiry; and, of course, we 

should not have the access to Hie Itrilish publications and documents that 
my learned friends have on thoother side. Wo have made every effort 
as outsiders that we could to Imd that map, hut without success. It has 
disappeared, and we cannot (indict even in the British Museum, or in the 
Libraries, or any where else, l-'rom that 1 should infer it was not very 
celebrated.

Senator Morgan. — I think you have spoken of the Arrow-smith maps 
as hydrographic maps?

Mr Phelps. — One of those that I passed over is a hydrographic map.
Senator Morgan. — Is that intended to indicate they are made under 

the authority of the Hydrographic Office?
Mr Phelps. — I do not understand it. They are only intended as 

hydrographic maps by the Author.
Sir Charles Russell. — But he was, in fact, the llydrographer.
Lord Hannen. — That is now a separate Government Department.
Sir Charles Russell. — And I think he was then called “llydrogra

pher to His Majesty”.
Senator Morgan. —Did he have a Commission?
Sir Charles Russell. — Well, whether it was by Patent or not, I do 

not know.
Senator Morgan. — He must have had some authority to be called, 

“llydrographer to His Majesty".
Mr Phelps. — Whether he had or not, I am utterly unable to say; 

and I do not feel authorized to say that he had an official authority. I do 
not know what he had.

Sir Charles Russell. — In one of the maps of 1822, he describes him
self as “A. Arrowsmith, llydrographer to His Majesty”.

Mr Phelps. — Whether that means anything more than it does when 
a Milliner announces herself as “Milliner to Her Royal Highness, the 
Princess of Wales”, I really do not know, and do not claim any thing jfrom 
it. If he had an official authority, it adds to the authority a" " ; if
he had not, then it is the best conclusion of Mr Arrowsmith who, at that 
time, was the principal Geographer and Designer of Maps.

Senator Morgan. — It all seems to have been done in purawmeo of 
some Act of Parliament.

Mr Phelps. — Lord Hannen explains that Act as being an Act having 
reference to the publication jind not to the authority. That is a question 
also upon which 1 have no knowledge.

Mr Justice Harlan. — Sir Charles, in the memorandum there in the 
British Case of that map of 1818, it is there slated with additions to 1823.

Mr Phelps. — I think not. I think the map in which that is contain
ed is 1822 “ with additions to 1823, ” — there may have been subse
quent additions to that.

72
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Mr Justice Harlan.— ‘ ‘ 1822, with additions to 1833 ’ When that
Himemorandum was prepared, by whoever made it, he must have had the

map of 1822 before him. “ Is that map in the ease ; or can it he got 
Mr Phelps. — No, that is the map that cannot be found ; it is not in 

the ease. Those words are taken from the tit lc, and the lit lc is obtained
from 1 do not know where.

The President. — No copy is to be found?
Mr Phelps. — We have not been able to lind any, and my learned 

friends say the same thing.
The President. — Neither Sir Charles Bagot’s copy, — no copy in

the world?
Mr Phelps. — No. How they got the tit le, 1 do not know. 1 infer,

from finding the map referred to in some book of geography, or some- 
filing of that sort.

Mr Justice Harlan. — The value of it must depend on whether it was 
taken from something else.

Lord Hannen. — It would come with the fresh edition witli additions.
Sir Charles Russell. — I understand by referring to N° 98 in the 

Appendix to the Counter Case, volume 1, that explains it; and what I un
derstand is, this was in fact at the British Museum, and it purports on the 
face of it to be a map published originally in 1822, but also on the face of 
it appear to be fresh additions to 1823, that is the only map, and it did 
not involve seeing separately the map of 1822 at all. It was the map of 
1822 with further additions to 1823 upon it.

Mr Justice Harlan. — It was, then, a map of 1823?
Sir Charles Russell. — It was a map of 1823.
Mr Justice Harlan. — That is not in the case?
Sir Charles Russell. — That is referred to in N" 98.
Mr Justice Harlan. — But the map is not here?
Sir Charles Russell. — No, it is in the British Museum.
Mr Phelps. — The objection to that is, we are assured by the British 

Museum people that it is not there.
Sir Charles Russell. — Not the map of 1823?
Mr Phelps. — No. With regard to this map of 1822 or 1823, it was 

said, in response to the enquiry of our agent whom we sent there, by the 
custodian of that branch of the British Museum that there was no such 
map there.

It is really of no importance. We give this subject more than it 
deserves. I agree with my learned friend, Sir Bichard Webster., this 
map could not have been before these negotiations. The reference to 
Arrowsmith’s last map is the last map that was probably then in hand, 
frhal might be either one of those — the hydrographic map I have referred 
to or the map of 1818 of the countries round the North Pole — possibly 
that of 1811, two of which appear in the,rase. That it is still with refer
ence to the British negotiations that werj a year later — and I now speak 
of the American negotiations, and we will see when we come to that im-
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portant question whether or not any new element was introduced into 
this description or sought to be in the negotiations between Great liritnin 
anil America — it is plain that when the Treaty of 1824 was negotiated 
between Great Britain and the United Stales, this map could not have 
been before them, and there is no evidence in the world to show that It 
was. I will consider later on whether it came too late and figured in the 
negotiations of the Treaty of 1825, which is a very different question — it 
is enough for my purpose. There is no pretence that it was before 
Mr Adams or M. do I’oletica or the Hessian Foreign Office — no pretence 
on the evidence that there was a reference to it, and from its date it could 
not have been, especially as communications at that time of the wprld 
were much slower, of course, in getting scattered to foreign countries 
than they are now and especially about this there was no possible object 
or inducement in either country to refer to it.

There are some other earlier English maps — Cook’s Voyages, in 
which there is a difference, and one of them particularly that my learned 
friend seems to have overlooked — Lieut. Roberts’, chart of 1808 pub
lished in London, in which Hehring Sea appears as the Sea of Kamschatka 
— the various maps of Cook's discoveries earlier than that, before the 
century commenced, all of them vary, and of course are merely maps to 
accompany his particular discoveries, they are not geographical maps or 
charts.

Now let me put this question with some degree of confidence. Sup
pose it were necessary upon the evidence in this case, that is to say upon 
the maps, for there is no other — the authors of this negotiation have 
long passed away and have left behind them no evidence of what was in 
their minds of what was said in these negotiations except these letters — 
suppose it were now necessary to decide this question of whether Beh
ring Sea was or was not included in the term Pacific Ocean in that 
Treaty by the maps, that is all the evidence that there is.

Lord Hannen. — You say that is all the evidence. You have not 
referred — probably you are going to — to the treatises.

Mr Phelps. — I was not intending to refer to a body of gaze leers, and 
what not. They are principally of a later date. There are a few cited' 
of a previous date, hut they are very inferior to the map for the purpose 
of laying down the divisions and subdivisions.

It is not, as I tried to explain this morning the observation of a w riter 
or a speaker when his mind is not upon the point which is in dispute. 
We all of us may use language generally one way or even the other when 
a particular question is not in our mind. If I were to say that 1 stepped 
off the wharf at Baltimore into the Atlantic Ocean, that would look as if 
I considered Chesapeake Bay as a part of the Alantic Ocean, when I might 
not he thinking of that question at all. I merely state a fact. Suppose 
I had said, on the other hand, I stepped off the wharf at Baltimore, into 
Chesapeake Bay, is that an assertion that Chesapeake Buy is not a part 
of the Atlantic Ocean? Neither of those observations, if I were the grea-



lest geographer of the world, would be of the slightest importance, or 
even if I said the one thing yesterday and the other to-day. It is true 
that I contradict myself, and my authority is produced on both sides of 
the question. But what is the answer to it? Simply that 1 was not on 
the point whether Chesapeake Bay constitutes part of the Atlantic or not, 
and the person I was addressing did not want to know that.

But when I, being a geographer of acknowledged authority, under
take, to lay down a map for publication, possibly oflicially, certainly with 
all the prestige that I have, and open to the criticism of the world as to its 
accuracy, then it shows what I thought. It may he worth only little, or 
worth much ; still it shows what I understood; and so, in respect to these 
maps, men may write books, because in the making of books there is, 
unhappily, no end ; but they may use general phraseology and this, that, 
or the other, which amounts to nothing either way. I could not rely for 
a moment on casual expressions that might he accumulated on oui’ side 
of the contention, and 1 pay no regard to the few that have been brought 
together on the other side of the contention. We have not attempted to 
do that. If when the map is made and published to the world and in- 
tented to be accurate — it is then you have to look, if you value it, to 
ascertain cither the authoritative speech of men, or the common under
standing of men. Because I need not repeat that we all, who are not the 
sources of geographical knowledge, get our ideas on that subject from 
the maps with which we are familiar and when you put to any of us a 
question on geography, and we require to answer it either for our own 
purposes or any body clsc's, where do we go? Why, immediately to the 
maps.

There is where you get your authority; and it is only a man of ori
ginal research in that direction that has any idea of what he derives from 
the map. Wlmt idea, I beg to know , has either member of this Tribunal, 
highly educated on all general subjects, but not perhaps so far as I hap
pen to know having given a special attention to geographical science — 
what knowledge has either gentleman whom I am addressing of the pro
per subdivisions of the geography of this world, except wHat he has got 
from maps, beginning with the earliest maps which conveyed to him the 
first idea of the configuration of the world, coming down through the more 
authoritative maps — those official, and principal, and more interesting 
maps -- with which your investigation or studies have brought you, into 
connection.

Now I repeat, was or was not that commonly called part of the Paci»- 
lic Ocean, and the answer to that is that almost unanimously, I believe 
1 have stated the number correctly — 1 have intended to — all the autho
rities of the maps are that way.

The President. — Do you think it would be easy to solve the question 
if it was put fur to-day and not in IK2t or IH2.‘i, whether two diplomatists 
usmg the word Pacific Ocean, and making an analogous Treaty to that you 
are speaking of, intended to include Behring Sea in the term Pacific Ocean?
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Mr Phelps. — 1 l>y no means mean to assert that it would.
The President. — 1 do not know whether to-day we consider Behring 

Sea ns being part or not part of the Pacific Ocean, and I believe most of 
my Mellow diplomatists would say the same.

Senator Morgan. — If you say “a right vested in the ocean commonly 
called the Pacific Ocean ”, it would take a very astute mind to figure out 
the proposition that you did mean Behring Sea.

The President. — Or that you did not mean it.
Mr Phelps. — I concur I have not particularly examined the later au

thorities. I have confined myself to the period of time when this lan
guage was used, and have not pursued it, but I readily conceive, if the 
question were to be taken now it might be open to the same uncertainly. 
But, Sir, what is the result of that if, when accomplished and experienced 
diplomatists, in bringing a long negotiation to an end, were attaching 
importance to the inclusion of Behring Sea as a part of the Pacific Ocean 
is it conceivcaldc that they would <iot have said so? Is it conceivable?

It is because, as I shall he able, to point out? upon something belter 
than my suggestion, it was totally inconsequential lo those countries, 
that Behring Sea, should be included, that they omitted to use the lan
guage which was necessary to include it; and it is for my learned friends, 
now, alter the dust of 70 years has risen on the transaction, to get up 
and say, “ Though we did not say so, though we understood Behring Sea 
to be included, and thought it was important that it should be included, 
now we argue that it can be strained inside of the words'1 Commonly 
called the Pacific Ocean".

It is for the parly that seeks to include within a grant a particular ter
ritory to make it out. lie has the affirmative of the proposition. When I 
have bought whiteacre by description and claim that it includes black- 
acre which the grantor denies, it is for me to make out thaldn saying one 
thing I meant another — that in saying whiteacre I intended to give the 
description “ including blackacre ” or “ hlackacre also under the cir
cumstances it was in some way included. Now to take the initial diffi
culty starting with the first point. What docs the language of the Treaty 
say if it says anything? What does the description in its fair construc
tion dealing fairly with language mean? What was the common defini
tion of the Pacific Ocean and whether it included Behring Sea. I say 
that on that threshold of the subject it is utterly impossible lo bring the 
description within the language. You may say if you please that it is 
ambiguous — that I admit, but you cannot say that that language included 
Behring Sea, I respectfully submit, because the vast majority of the evi
dence is the other way and the only escape from the conclusion that 
Behring Sea was not excluded from what is commonly called Pacific 
Ocean is to say there were maps and there were statements the other 
way, and therefore perhaps it is not quite conclusive that it was excluded. 
But if you have got to decide this question if you have to give a meaning 
lo the words and stop there, “ commonly called ", the only question is
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whether you shall go with the evidence or against it the only question is 
whether you should assume that that commonly called the Pacific Ocean 
in nine-tenths of the maps including all the authoritative ones is the com
mon acceptation, or whether you shall say the common acceptation is 
that which is rejected by those maps and by all the evidence which bears 
upon the subject.

Now, we shall find out presently, as we pass along into this'subject, 
that that language was not used. It is no imputation on those very emi
nent men that were engaged in these negotiations all round; they were 
not children in the business of diplomacy, or the management of Affairs 
of Stale. There were probably no better men on the face of the cart’ll at 
that dale to conduct an affair of that kind than Mr John Quincy Adams, 
Mr Stratford Canning and Mr George Canning.

Senator Morgan. — Or since that day.
Mr Phelps. — 1 accept it, Sir. The day of diplomatists has gone; 

the telegraph has put an end to that science. The names of the great 
Diplomatists arc written, and written on the tombstone for the most part. 
There will be no.successors.
j They were not children, or fresh men struggling with a subject they 

were not capable of dealing with; and you find not only in the American 
negotiations, with which 1 am now dealing, but in 'subsequent British ne
gotiations three words would have settled this question for ever on what 
is now said lo be the important part of it, wlfl^ were omitted to be used.

Now then let us suppose for the sake of the argument that I am wrong 
in my conclusion as to the balance of this evidence on the point of w hat 
may be said to be commonly called Pacific Ocean ; why tho<^ what follows? 
It is perfectly plain that the evidence does not establish the converse, 
thatiliehring Sea was in the Pacific Ocean. If it does not as we insist, hut 
that ^it was not, then what happens? Why, the parties have employed 
extraordinary, as it would seem to us now, language which is so ambi- 
guousyfliat upon the face of the instrument you cannot assign a meaning 
to it At all. They have employed language from which you cannot find 
out, looking at the language alone, whether this body of water was includ
ed or was not. Well, then, what is the result upon fundamental prin
ciples in the construction of a contract. When the ambiguity is on the 
face of the instrument, or when it is raised by extrinsic evidence and lan
guage becomes ambiguous that appeared to be plain, — and let me say in 
passing none of these astute gentlemen could have possibly supposed they 
had used plain language w hen they said “ commonly called Uie Pacific 
Ocean ”, if they meant to extend it beyond anything except that undoubted 
body of water that everybody always called the Pacific Ocean, — if they 
meant lo carry it any further it is not conceivable that they could have 
supposed they were using plain language, — but suppose it results in an 
ambiguity, then you have to ascertain the intention of the parties in the 
language they used. If it is found that ^hc language they used is consis
tent with either meaning, that it may include Behring Sea in the Pacific or
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il may not, then you have to get at the conclusion how did the parties 
understand it? Well, the familiar rules of construction applicable to 
such a question need not be repeated. You look at the subject matter of 
the contract, to the object in view in making the contract, to the situation 
of the parties, and, where time enough has elapsed, to the subsequent 
practical construction which the parties themselves have given to their 
own language. Those are the sources from which, as all lawyers un
derstand, you are to derive the meaning and intention of the parties as 
to the meaning of ambiguous phraseology in a contra t.

Now let us apply that for a moment to this case still confining our
selves for a little while to the American negotiations as I have said and 
I only allude to it again now not to repeat it — it was not this fur-sea| 
business that they were quarrelling, or 1 should not say quarrelling, but 
disputing' over, that was not Mittjpoint. It was, as I have pointed out, lirst 
bmyijifary, and secondly the attempt to interfere with that occupation of 
lue North West coast which the United States people were beginning pro
fitably to have, and Mr Adams complains as I have pointed out on those 
two points — the fur-seal is not named and Behring Sen is not named 
between Itussia and the United States.

Then when the Treaty is drawn up and while it is before the Senate 
for ratification the Russian American Company taking fright at the lan
guage thus employed which they perceive as any man must see whose 
attention is directed to it might be vague, and was vague and ipiglit receive
a different construction, — the Russian American Company whose inte
rests were involved, took fright and made a representation to the Russian 
Government; you are giving away and throwing open to the United States 
of America our fur and other industries in Behring Sea. That awakened 
the attention of Russia to the fact that the language employed in this Treaty 
might at some time be claimed to be broader than was meant — a second 
case of using language unadvisedly. Baron de Tuyll, the Russian mi
nister, was instructed by the Russian Government to do what? To go and 
recall that Treaty? It was not too late. It was before the Senate. It 
was not ratified. If the Senate passed it, it was still for Russia to 
decline the ratification, if it found it was going to receive a construction 
it did not expect. Did they recall it? No. They go to Mr'Atiams^nd 
poinl onl the ambiguity that might be supposed to attach to thisSammage.

They did so and is there any doubt that he and his government were act
ing in perfect good faith in doing that? Was he not going* there on a 
perfectly sincere and natural and proper errand to say to Mr Adams, of 
course you do not claim a construction that neither of us expected?

How is he met? How was he bound to be met if the United States 
claimed any such thing? Did Mr Adams says to him, “ Sir, 1 am sur- 

ed to hear that having entered into a Treaty, the language of which is 
i, you are here now to inform us that the Russian Government does

ot-mean what it says, and that, on signing a Treaty with us that says 
ae thing, you notify us you are going to claim that it means another
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tiling "? Did Mr Adams meet him by saying, “ Sir, you propose 
take back one of the very important points on wich we are insisting in 
this discussion. Now that we have the Treaty you propose to rob us of 
one of the principal fruits of the Treaty That Mr Adams would have 
said that is plain enough, but he was bound to say it unless he and his 
Government were in the position of dishonest jockeys, attempting by 
fraud and chicanery to entangle a nation with whom they were in friendly 
relations, and just about to sign a Treaty, in an agreement which they 
did not understand they were making. That is not to be attributed to 
any Government. It is not to be attributed to any statesman. Neither 
party is openoto such a charge as that; only upon conclusive evidence 
would any person permit himself to make such a charge as that against 
any sovereign power, or against any representative of a sovereign power.

Mr Adam meets that by saying. y
it. WcificvorThere is no necessity for saying a word about it. Wi^fTcvcr had any idea ol 

going up there. Why do you suggest to our people a thought that comes for the 
first lime from you.

Now, that is the language of a gentleman who, we are told by my 
learned friend, had been carefully negotiating to get the very access to 
these industries to which Baron de Tuyll objects and which he repudiates, 
and he says to Baron de Tuyll :

If you raise these questions you will affect tile ratification of this Treaty. You 
will put ideas into the heads of one or another. You know a Treaty has to he 
ratiOed by two-thirds of the Senate of the United States.

Baron de Tuyll sees the sense of that. He accepts it and permits the 
Treaty to be ratified by Hussia and then he tiles this document which 
shows the understanding of the language which Russia had, and it is 
accepted by the United States’ Government without reply.

Now can there be anything Unit is more completely conclusive on 
that point? Why imagine two individuals making a contract. I am 
making a contract with my friend oil some important mailer. Unluckily 
there has crept into the contract some language that may be ambiguous. 
My friend comes to me and says, “ Of course, you know our understand
ing. You do not mean to attribute such and suclr language to this term 
in the contract ", What am I bound to say to that? If l do insist upon 
iUI am bound to say so. 1 am bound to say, ' * Sir, t do not agree with 
yviu. I do not understand it as you did. I do not agree to your inter
pretation of these ambiguous words. I w ill tell you what I understand. " 
B|it suppose I say, “ Why my dear friend, there is no occasion to men
tion that, I never claimed any such thing as that. Do not interrupt the 
execution of this contract by any such foolishness. If you want to send 
me, after the contract is executed, a paper showing exactly what you 
understand by it, do so. " — “ Very well, ’’ be says, and so in perfect 
good faith he signs tue contract and immediately sends me such a paper 
saying, in fact, “ You understand, Sir, of course, in the language em-
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braced in this contract, which means so and so and I accept it and file 
it away. I should like to know if alter that I were capable of going into a 
Court of justice and claim ing against him in opposition to that paper 
and in opposition to this interview, if I were capable of going and setting 
up such a claim ns that against hirajjow I should be believed by any Court 
of Justice that ever sat.

I should be received by being informed that 1 was engaged in the per
petration of a fraud, and that Courts ol justice did not lend themselves 
to such an end as that. 1 should be received by being reminded if there 
was an ambiguity in this language, even one that might have admitted ol 
my construction, if that was all that there was in the case, that when my 
learned friend came to me and/confronted me with the question, 1 put 
him off and gave him to understand 1 should not make any such claim, 
and did not so understand the contract and understand it as he did, and 
advised him if he thought there was any doubt about it that might be raised 
after he and l were passed away and were not here to explain it, that he 
should send me a paper which 1 would attach to the contracl, and he did 
so, and I received it without reply. I should like to know how I, or ten 
times more, those who might succeed me 75 years afterwards and after 
there had been unbroken possession in pursuance of the contract as he 
understood it, — after 75 years’ possession, I should like to know how my 
Itepresentatives would fare in undertaking to set up a construction that 1 had 
thus formally abandoned and repudiated and on the strength of which re
pudiation they had executed the contract and gone on with it all this 
time. The games rules, of course, apply to the execution of a Treaty. 
You must then impute the most ordinary propriety, the most ordinary 
courtesy to these Governments, and this statement leads you inevitably 
to the conclusion that in the negotiations between the United States and 
ltussia, it was not intended, it was not desired, it was not understood, 
that Russia was throwing open to the United States this valuable andim- 
portant industry which the United States had not even claimed or asked 
for; but that the United Stales was content with obtaining from Russia 
what it did obtain, everything that they contended for, subject only to the 
one thing I remarked this morning, the one provision by which the par
ties seem to have celebrated and marked the friendly conclusion to which 
they had brought the whole thing after they had settled their mutual rights 
by saying, on each side, For 10 years we open these disputed territories 
to each other.

We celebrate the fortunate determination of this misunderstanding, 
for it was nothing else, — we celebrate the fortunate, amicable and 
friendly conclusion of this misunderstanding by agreeing, now that we 
have drawn the line of territory, to throw open for 10 years to each other 
intercourse under certain conditions with the portions of the territory 
that have been in question between us.

Now, I comd to the British Treaty.
The President. — Before we leave this Treaty, Mr Phelps; will you



allow me to ask you it being your construction that Article I and Article 
II are not applicable to Behring Sea? what do you say to Article V? See 
the Treaty of 1884, page 30, of your first 'Appendix. Do you think this 
is not applicable to Behring Sea?

Mr Phelps. — I see no language in article V that extends the appli
cation of the Treaty. ,

The President. — Might not the Treaty be construed in such a 
way that Article 111 and Article IV arc the only Articles that refer to the 
American North-west Coast, and the other Articles of the Treaty applied to 
Behring Sea as well, and I might say even to the coast of Siberia?

Mr Phelps. — If you refer to Article V I do not know that therojs 
anything in that language or the language of that Article to extend it, irci- 
tlier would it be material as it seems to me to the present controversy 
whether it was extended or not. The first Article which is the dominant 
one as to territory raises this very question whether the Behring Sea is 
included in the Pacific Ocean. If it is, the Treaty refers to it ; if it is not, 
the Treaty does not refer to it.

The Président. — I would not say Article I refers to territory, Arti
cle 111 refers to .territory.

Mr Phelps. — I do not think Article I refers to territory.
The President. — May 1 beg your attention to the very general purport 

of the introduction of this Treaty.
The President of the United Stales of America and His ulajcsty the Emperor of 

all the Russia» wishing to cement the bonds of amity which unite them and to 
secure between them the invariable maintenance of a perfect concord.

These w ords as you are w ell aw are are generally employed for Treaties 
of a very general application, for Treaties which relate to all the possible 
connections and relations between two different nations or two different 
Stales.

If this Treaty, and of course, I do not express my view, I put the 
point as it might be argued against you, applies only to a question of 
boundary and navigation and fishing, and so forth along the coast, or in 
front of the coast, then do you think they would use such a general expres
sion as this, “ Wishing to cement the bonds of amity which unite them, 
and to secure between them the invariable maintenance of a perfect con
cord ”? That is a very general expression for merely a boundary Treaty.

Mr Phelps. — It is. The expression shows that the Treaty is one of 
a general- character.

The President. — 1 should think so.
Mr Phelps. — But I should respectfully submit that those words do 

not enlarge the specific provisions of the Treaty. Now it will be obser
ved that the condition of things then was very different from what it is 
now. This was Russia [pointing on the map] as well as this. Alaska was 
then Russia. All this territory and coast, and a good deal more was claim
ed or had been claimed by Russia up to that time, but in the very set
tlement that they made this was Russia down on the one side until we get
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to ne^r Japan, and this also was Russia, so that international relation 
did not begin between these two countries till you get down to this 54" 40', 
or whatever may be the disputed line,

Now the Treaty was a good deal more than to settle lhatÿine. That 
was one object of it; and I quite agree that such words might or might not 
be used. It depends a good deal on the fertility of those who were wri
ting. If it had been a mere boundary line, but it was more than that; the 
whole country was new, and the right of other countries to make settle- 
men ts, and discovery and occupalion was still open to dispute — Russia’s 
claims to come down as far as il did, were, as Mr Adams pointed out, - 
only supported by some settlements — some very few, sparse settlements 
— I believe there was one at Archangel, which was the same as Sitka,
Mr Adams'points out, you have no longer the exclusive right of occu
palion and discovery which might have been open at that time to consi
derable , anil all on the strength of one little settlement at Archan
gel. And you will perceive in this Mr Adams takes occasion to deny, 
whether they meant to insist on it or not, but as a part of his argument, 
and to show Russia their claims were not so well established — he points 
out, “ If you choose to get into a debate on the subject of how far Russia 
has the exclusive dominion over all this territory up there, by right of 
possession and occupation, there arc two sides to that question, and we 
may have something to say upon that ”, now, it is all that that is set
tled here. There is, as I said, a grant on each side to the other of 
10 years, a right to visit and trade with the settlements of the other, 
and it must bç plain that these general words of friendship cannot control 
those terms which fix the boundary.

Senator Morgan. — This was the first Treaty between the United 
States and Russia of any kind?

Mr Phelps. — Yes.
Senator Morgan. — It was natural that there should have been an 

expression to each other of a cordial stale of feeling.
The President. — Yes. I quite admit that.
Mr Phelps. — This general language docs not help you In determining 

the meaning of Article 1 whether Behring Sea was or was not included in 
the term Pacific Ocean. You get no light from the, preamble, because it 
is equally applicable and proper in^cilbcr case. It does not help us to 
exclude Behring Sea ; it does not help us to include it, and when you come 
to Article V you will notice that it is a limitation on Article IV, which 
grants this 10 years mutual right. It says all spirituous liquors, fire
arms, other arms, powder, munitions of war of every kind are always 
excepted from this same commerce permitted by the preceding Article, 
that is Article IV.

It is only saying as an appendix to Article IV, you have this trade, but 
it is subject to the restriction ns to the sale of spirituous liquors, firearms 
powder and other articles that might be used against the Government in 
case of an insurrection or trouble with the natives and the two powers
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engaged. You will find, I think, on reading that through it only regulates 
the extent of the commerce that is to take place, in Article IV. It does 
not extend the terms of the Treaty, and you are still referred back to the 
question whether the provisions of this Treaty, I mean the provisions that 
give the territorial limits, do or do not include Behring Sea.

Now, Sir, ns I have reached the point ol considering the British nego
tiations, perhaps you will think it better to adjourn before that is taken 
up.

i The President. —Yes.
[The Tribunal there adjourned until Tuesday, the 4th July, at 11.30.]
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FORTY-NINTH DAY. JULY V-, 1803.

Mr Phelps. — I need hardly say, Sir, that I find it quite as difficult to 
speak in weather which is so oppressive as the Tribunal must to listen; 
and if you perceive, Sir, as I do that I am taking twice the ordinary 
time to make my proposions half as clear as they ought to lie made, I beg 
you will remember that it is iit some measure my misfortune and not 
altogether my fault.

The President. — We never perceive that you do not make your pro
positions quite clear, Mr Phelps.

Mr Phelps. — Yesterday, Sir, I was engaged in discussing this much 
discussed question of the assertion and occupation of Russia from the 
time of the discovery of the Islands down to the time of the cession of 
them to the United States in 18117, and specially relating to the period of 
time embraced between the promulgation by Russia of the Ukase of 1821 
and the conclusion between the three Governments respectively of the ^ 
Treaties of 1824 and 1825; and I had endeavored to point out that, so 
far as this case is concerned, so far as the questions that are material 
here go, the whole enquiry embraced in two or three questions in the 
Treaty results after all in determining whether in the language of those 
Treaties, and the language it will be remembered is the same in both 
Treaties, that Behrfng Sea was or was not included under the term 
“ Pacific Ocean because as I tried to point out there is no interruption 
whatever to the exclusive assertion and occupation of Russia so far as 
the fur-seal business is concerned from the time of the first discovery 
down to the time of the cession, unless such nil interruption is found 
in language, though as it will lie seen not in results — unless it is found 
in the language of the Treaties of 1821 and 1825 by which it coufd lie 
made out that the access to Behring Sea for general purposes was 
thrown open to these two Governments. I had said that, of course, 
in determining that question which really determines all there is, the first 
resort is to the language of the Treaty, what is meant by the term, “ com
monly called Pacific Ocean ”; and, in reviewing the maps, which are the 
only sensible access of resort for the purpose of giving a definition to 
those words, 1 had gone through with the consideration of the maps in 
discussing the American Treaty which preceded by a year, as you will 
remeihber, the conclusion of the British Treaty; and I have one single 
observation to make in parting with that topic and in approaching the 
consideration of the British Treaty. Suppose, Sir, that all the distinguished 
geographers w ho were then living had been called at that time as witnesses



in a Court of Justice on the question of whether the Itehring Sen was 
comprised within what is commonly called the Pacific Ocean, —in other 
word (Impose this controversy had taken place immediately, — that this 
question had arisen immediately after the conclusion of those Treaties 
and this Tribunal, or some Tribunal, had been charged with determining 
the very question that is submitted here to-day, and suppose all those 
eminent geographers, all men then living, whose opinions would have 
been regarded as entitled to any general, and above all to any interna
tional respect, had been called as witnesses before tbe Tribunal and the 
question had been put to them as experts in the science of geography, 
“ What do you understand by the words that are here used ”?what would 
have been the answer? You will find the answer in the maps that those 
men had published and did publish where it became necessary to put 
down the answer to that question on the face of the map. Is there any 
doubt that every one of these witnesses would have given to this language 
the construction that we contend for?

Now taking leave of the American Treaty and having seen, I think 
very clearly, that whatever the term “ Commonly called Pacific Ocean ’’ 
means it was understood by Russia and understood by America as excluding 
Behring Sea and these industries or trades or whatever there was there.

How stands tbe case of the British Treaty? It is of course conceiv
able that Russia and tbe United States had understood this one way and 
Great Britain bad understood it in another way, and ' ' "i, as I shall
contend, that could not make any material difference in the discussion of 
this question, still it is a point worth attending to as we pass along, to see 
if there was a different understanding by one nation in respect of the same 
language from that which was entertained by both the others.

Now in the first place this American authority was adopted by the Bri
tish Government not merely by the employing of identical language; it 
was adopted upon an agreement that Great Britain would acceptjust what 
had been conceded to America — not merely the language but the provi
sions that had been conceded to America. 1 must ask your attention on 
that point to tbe 2nd volume of tbe Appendix to tbe British case page 7t. 
It is a letter from Mr George Canning ol [instructions to Mr Stratford Can
ning :

Perhaps the simplest course altérait will be to substitute, for all that part of the 
projet and counter projet which relates to maritime rights and to navigation, the 
first two Articles of the Convention already concluded by the Court of St. Peters
burg with the United States of America, in the order in which they stand in that 
Convention.

Russia cannot mean to give to the United States of America what she withholds 
from us ; nor to withhold from us anything that she has consented to give to the 
United States.

The uniformity of stipulations in pari materia gives clearness and force to both 
arrangements, and will establish that footing of equality between the several con
tracting parties which it is most desirable should exist betweef three Powers whose 
interest come so nearly in contact with each other in a part of the globe in which 
no other power is concerned.
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This therefore is what 1 am to instruct you to propose at once to the Russian 
Ministeras cutting short an otherwise inconvenient discussion.

Subsequent correspondence shows of course that Mr Stratford Can
ning in pursuance of the instructions did exactly what lie was instructed 
to do, that is to say he proposed to the ltussian Government to cut short a 
discussion that I shall refer to in a moment, by adopting between Russia 
and Great Britain what had been adopted by the United States, and Great 
Britain.

Now if that is the case, in adopting these provisions they adopted them 
ns they were understood and intended by the parties. In adopting the 
language they adopt the construction, and if it is found — I observe that 
Lord Hannen appears to dissent from that proposition —

Lord Hannen. — Well, to put it very clearly, I will not assume that 
it is so, hut suppose it were clear that the Russian Government had led 
the English Government to think that they put the same construction on 
the language of the first clause of the Treaty as the English nbw contend 
for, you would not then he able to say they were bound by the construc
tion that was understood by the United Stales.

Mr Phelps. — No, Sir, that would state an entirely different case, hut 
I think 1 shall he able to point out presently from the correspondence 
that, so far from Russia setting up to Great Britain a different construc
tion of this language from what had obtained between Russia and the 
United Slates, it was exactly the other way, and that Great Britain did 
understand distinctly that the construction of that language did not include 
Behring Sea. When I stated the proposition that in adopting by agree
ment not merely the language that had been employe^! by the two other 
countries they adopted the construction, that is to say they adopted what 
the agreement meant between the parties, of course, in the absence of 
specific proof to rebut that by showing the contrary. Any presumption 
of that sort or any inference of that, sort is open to be rebutted, hut 
in the absence of rebutting facts 1 understand that it w ould not be possible 
to contend that where a contract has been made between two parlies and 
a third party agrees with one of those contracting parties, “ 1 will take 
exactly the contract that you have given to the other man; ” then, in 
adopting the provisions he does not adopt it upon the construction which 
the law would give it us between those two parlies, and if that con
struction turned out to depend not so much on the language as on the 
understanding, why then lie has adopted the understanding. But there 
is a correspondence on this subject that seems to me to make this per
fectly clear. In the progress of Ibis negotiation between Great B citai tf 
and Russia, MrGanning the Foreign Minister, sent to Sir Charles Bagol 
who was then the Ambassador at St. Petersburg a proposed draft of this 
Treaty, and it'will he found on page 03 of the second Volume oil the 
Appendix to the British Case; and l invite your attention purlicularV to 
this language. X
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Mr Justice Harlan. — Sent by whom?
Mr Phelps. — By Mr George Canning, Secretary of State for Foreign 

Affairs to His Majesty’s Minister at St. Petersburg, Sir Charles llagol. 
He enclosed this as Great Britain's proposal, and the first Article reads in 
this way.

It is agiecd between the high contracting Parties that their respective subjects 
shall enjoy the right of free navigation along the whole extent of the Pacilic Ocean, 
comprehending the sea within Behring's Straits.

There are the words which put this ambiguity out of the question. 
There are the words that, as I remarked yesterday, it is inconceivable 
should not have been inserted if it was intended by the parties to include 
Behring Sea, and not leave the whole Treaty upon language so ambiguous 
and doubtful, to say the least, as they employed. That shows that the 
attention of the Foreign Minister and of the negotiators on the part of 
Great Britain was drawn to this point, that it occurred to them more words 
were necessary. Then “commonly called the Pacific Ocean” was pro
posed to Itussia as if it was intended to make this clear.

Now from Russia we get what you will find in page 68, a counter- 
draft. They cannot accept Great Britain’s proposal entirely, ancf they sent 
on their own side a proposal, and you will see that Article 1st in the 
British proposal becomes Article V in the Russian proposal, and it will 
be found at the bottom of page 60 in the original French. It is not trans
lated in this copy : —

The High Contracting Parties stipulate on behalf of their respective subjects 
that free navigation over all.

That is understood. — ’
Lord Hannen. — “ Throughout the whole extent ”.
Mr Phelps. — “ Throughout the whole extent, ns well north as south”, 

and so on, and the words “ comprehending Behring Sea” or any similar 
words are omitted.

Sir Charles Russell. — “ And that they w ill enjoy the right of fishing 
in the high sea".

Mr Phelps. — “ And that they w ill enjoy the right of fishing in the 
high sen ”, and so forth. But I speak of the omission in that statement 
of the words contained in the British proposal. That would have set this 
question at rest. In other words, Article V is substantially the same as 
Article 1st of the British contention.

Sir Charles Russell.— Would you read Article VI — of the right to 
navigate Behring Straits.

"’'■\Mr Phelps. — I will read that.
i \he President. — How do you construe these words, Mr Phelps — 
V aslwell in the north as in the south ”? Where do you put the north 
nmkiouth as of interest between Russia and England?



Mr Phelps. — That is only introducing another ambiguity. They 
introduce words there that are more ambiguous than the terms em
ployed before, they relieve an ambiguity by a worse ambiguity; but they 
decline to put in the plain and simple words that would have settled this 
point.

The President. — Perhaps the itussian policy had particular views 
about that at the time.

Mr Phelps. — Exactly, Sir; that in the very reason.
Sir Charles Russell. — My learned friend will surely be glad to bo 

assisted on this. The words in the Projet are not “ Behring Sea ” but 
’’ comprehending the sea within “ Behring Straits ". And that is treated 
by Count Lieven in the memorandum on page 65 as being a claim to 
navigate the seas in the Arctic Ocean, which he says is a new proposition. 
It is not a question of Behring Sea.

Mr Phelps. — 1 quite understand all that and will come to that in a 
moment. I am now on a proposition that I decline to be diverted from. 
As I have had occasiqp to remark before my learned friend’s greatest 
strength is in diverting a question away from the point that is to be an
swered, — answering a point by going into another neighbourhood and 
talking about something else. I have not overloked any word in this cor
respondence, and I shall not fail to allude to it. What I am upon now 
is — and I think I shall be able to make myself understood that on this 
single and only question with which we are concerned, whether or not 
Behring Sea was intended by these parties and understood to be compris
ed within the Term “ Pacific Ocean ” — that is the point, and, ns far as 
we are concerned, it is the only point.

Now then, the British negotiators, I repeat, pul into their draft words 
which would have settled that question and determined it. The Itussians 
declined to accept it, and left them out. That is the point.

Lord Hannen. — But Sir Charles, suggestion, Mr Phelps, is that the 
words are equivalent. You will have to deal with that.

Mr Phelps. — We will consider that presently. Why, if Russia 
meant to include Behring Sea, (Ha she strike them out? Wlmt reason 
can be given for striking out from the draft of the Treaty those plain 
words which, upon the theory of my learned friend, both parties under
stood to be there ?

Why employ equivalent words unless you can employ better ones? 
Why supply the place of those plain words with the ambiguous words 
to which the President just now alluded — “ north and south Think 
— if the Pacific Ocean goes on north, you arc just as far away as you 
were before. If must be as you suggested — because the Russians did 
not see, as we see, from the Baron deTuyll’s communication to Mr Adams 
that they were throwing open the fur seal pursuits of Behring Sea to 
countries that did not ask for lliem. We see plainly that Russia did 
not so understand it, and that we see how it was they strike out these 
plain words and substitute words which are not equivalent to them,
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because they do not add anything to what was there before. To add (o 
the term “ commonl y called Pacific Ocean ” “ as well north as south ” 
adds nothing as far as touches this point.

Senator Morgan. — Is it shown anywhere, Mr Phelps, which was first 
submitted?

Mr Phelps. — Certainly, Sir; the British was first submitted, and the 
Russian you will remember was the contre-projet.

Now, the attention of the British was called to this; and you will per
ceive that il was criticised subsequently in one of these letters which will 
be found on page 72 of December the 8th from George Canning to Strat
ford Canning. He criticises tins contre-projet, and he complains that 
Article I in his projet is made Article IV in the Russian contre-projet; 
and he says in regard to that :

You will observe in the first place that il is proposed by the Russian Plenipo
tentiaries entirely to change that order, and to transfer to the latter part of the 
Instrument the Article w hich has hitherto stood first in the projet.

To that transposition wc cannot agree, for the very reason which Count Nessel
rode alleges in favour of it, namely, that the economic or arrangement of the 
Treaty ought to have reference to the history of negotiation.

The whole negotiation grows out of the Ukase of 1831.
So entirely and absolutely true is this proposition that the settlement of the 

limits of the respective possessions of Great Britain and Russia on the north-west 
coast of America was proposed by us only as a mode of facilitating the adjustment 
of the difference arising from the Ukase bv enabling the Court of Russia, under 
cover of the more comprehensive arrangement, to withdraw with less appearance 
of concession, the offensive pretensions of that edict ;

and he continues to the same effect.
Sir Charles Russell. — 1 should ho glad if you will read the next 

passage.
Mr Phelps. — I will certainly.

It is comparatively indifferent to us whether wc hasten or postpone all questions 
respecting the limits of territorial possession on the Continent of America, hut the 
pretension# of the Russian Ukase of 1831 to exclusive dominion over the Pacific 
could not continue longer unrepeaiod without compelling us to take some measure 
of public and effectual remonstrance against it.

You will therefore lake care, in the first instance, to repress any attempt to 
give this change to the character of the negotiation, and will declare without reserve 
that the point to which alone the solicitude of the British Government and the jea
lousy of the British nation attach any great importance is the doing away (in a 
manner as little disagreeable to Russia as possible) of the effect of the Ukase of 
1831.

That this Ukase is not acted upon, and that instructions have been long ago sent 
by the Russian Government to their cruisers in the Pacific to suspend the execution 
of its provisions, is true ; but a private disavowal of a published claim is no security 
against the revival of that claim. The suspension of the execution of a principle 
may he perfectly compatible with the continued maintenance of the principle itself, 
and when we have seen in the course of this negotiation that the Russian claim to 
the possession of the coast of America down to latitude 59 rests In fact on no other 
ground than the presumed acquiescence of the nations of Europe in the provisions 
of an Ukase published by the Emperor Paul in the year 1800, against which it is



affirmed (liai no public remonstrance was made, it becomes us to be exceedingly 
careful that we do not, by a similar neglect on the present occasion, allow a similar 
presumption to be raised as to an acquiescence in the llkase of 18ÎI.

The right of the subjects of His Majesty to navigate freely in the Pacific cannot 
be held as matter of indulgence from any Power. Having once been publicly ques
tion^, it must be publicly acknowledged.

The President. — How would you construe in the meaning of 
Mr George Canning these words; —“The right of the subjects of His 
Majesty to navigate freely in the Pacific?" How do you believe Mr Can
ning understood the word “ Pacific ’’?

Mr Phelps. — I understand the word “ Pacific ” there means just 
what it means in the Treaty.

The President. — Not Behring Sea?
Mr Phelps. — Behring Sea for a certain purpose, which I shall point 

out directly, was made of importance in subsequent negotiations, — the 
right to navigate through Behring Sea unquestionably, because that is 
specially spoken of in the correspondence that if vessels cannot pass 
through Behring Straits no further discoveries in the North could be 
made. The gate is shut to the wlioled world, and the right to pass 
through Behring Straits is spoken of; and it is immediately met by an 
assurance on the part of Hussin that they had no intention whatever of 
closing up Behring Straits.

Lord Hannen. — That had been already the subject of negotiation, 
because you see the allusion in the passage is this : —

For reasons of the same nature we cannot consent ttiat tbe liberty of navigation 
through Behring’s Straits should be stated in tbe Treaty as a boon from Russia.

Mr Phelps. — Yes, I see.

It cannot be doubted that the Americans consider themselves as secured in the 
right of navigating Behring's Straits and the sea beyond them.

I am obliged to your Lordship for calling attention to it. That was 
unquestionably understood.

Lord Hannen. — But under wlmt words was it stipulated or agreed 
in any way that the Americans should have the right of navigating 
Behring Straits and the sea beyond?

Mr Phelps. — You will see it in Mr Stratford Canning’s letter, on 
page 80.

Lord Hannen. — But I mean what words of the Treaty carry it?
Mr Phelps. — It will come in under this Article we have been dis

cussing in the American Treaty, Article I.
Lord Hannen. — That is, under the term “ Pacific Ocean
Mr Phelps. — Under the term “ Pacific Ocean ”.
Bir Charles Russell. — Fishing and navigation.
Mr Phelps. — But as controlled by the other language. It is one 

thing to concede the right of navigating and, if you please, fishing through 
the Behring Sea and through the Behring Straits which was never in
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dispute between the parties ; it is another thing to throw open to them,
according to the language of this lirst Article of the Treaty, the right to 
pursue these various industries.

In this letter that I was about to refer to, you will see that lb it was 
never disputed. Mr Stratford Canning writes, on page 50, in his letter 
of the 17th of February, 1825 : —

With respect to Behring's Straits, I am happy to have it in my power to assure 
you, on Hie joint authority of the Itussian Plenipotentiaries, that the Emperor of 
llussia has no intention whatever of maintaining any exclusive claim to the navi
gation of those straits, or of the seas to the nortli of them.

It cannot be necessary, under these circumstances, to trouble you with a more 
particular account of the several conferences which 1 have held with the Russian
Plenipotentiaries; and it is but justice to stale that I have found them disposed.
throughout this latter stage of the negotiation, to treat the matters under discussion 
with fairness and lilierillity.

There is another letter somewhere in which this is referred to ; and 
in reply to a letter which you will remember was written by one of the 
British Negotiators, Itussin rçplies that they had no idea whatever, just as 
Mr Canning says was repealed to him, of interrupting the navigation 
through Behring Straits.

Lord Hannen. — They had at one time an idea of doing so, and said it 
was a new 'proposal, they did at one time think of disputing it.

Mr Phelps. — Well, they subsequently withdrew from that, because 
they said they never had any intention of disputing it.

Now, the dilferenee between the right under the terms of this lirst 
Article, in reply to the question that you put just now , the difference 
between conceding what was never denied, the right of free navigation 
through Behring Sea and which could not be denied uitiess they intended 
to make it a closed sea, the difference between conceding that and con
ceding all that is given under the first Article is very plain, because it 
means the difference with regard to the effect of that particular Article 
with reference to the industry or business with which we are now 
charged.

Lord Hannen. — The passage I was referring to will be found at page 
66, where it is said : —

“ As to the clause of the same projet-" (that is a letter from Count Liovjgrf 
“ having for its object to ensure to English vessels the free entry into the ley Sea 
by the Straits of Behring, it seems, in the lirst place, that that condition, which is 
entirely new, is by its nature foreign to the special object of the negotiation ".

They did not in the lirst place yield that, but yielded it in conse
quence of further negotiations; and then the question is, on what terms 
did they yield it, and what was the effect of the terms on which they 
yielded it?

Mr Phelps. — Still, the force of the observation that I have made does 
not appear to me, I respectfully submit, to be at all diminished. It is 
plain that the right to navigate through and go through the Behring Straits

V
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was nolin dispute. If it was in the first place, as stiggesled by his Lord- 
ship, that was speedily abandoned by Russia, who took the gtmild Hint 
they never had intended to deny it, and they did not deny it; and 
Mr Stratford Canning writes he is happy to be assured by all of them 
that there is no question on that point.

Well,Then on the question whether the fishing in Behring Sea was 
included, the British, 1 repeat, proposed words that would have set that at 
rest. If Russia meant to assent to that, why strike out the words. She 
ggve no other reason whatever. None can be conjectured. There cannot 
be an objection to using those words that Mr Canning had put in this first 
projet, unless it is that live y did not mean to concede so much as that.

Then you see that the British Government, after those words are strict 
en out, and the ambiguous language of the present Treaty employed, 
were laying stress upon the very position in the Treaty \yliich this as
sumes, and culling attention to the fact that its importance and [iroini- 
ncnce is diminished by being at the end of the Treaty instead of. at the 
beginning which is a very proper suggestion, and while Russia Accedes 
to that suggestion, and restores the article to its position in the Treaty 
which Great Britain desired it to occupy, and conceded its importance, 

nevertheless they declined to insert the words that would have put this 
beyond dispute and Great Britain acquiesced in a draft of the Treaty that 
did not contain them.

How came they to do so, because the point that they were labouring 
upon, the right of free navagation as the primary question and the 
boundary line as the secondary question, were equally conceded by the 
language of Russia and is explained by what is said by Mr Canning. 
Then in Mr Addington’s letter which will be found on page 66 of’ttie same 
book as late as August 2nd 1824.

“ A convention concluded between this Govermenl ” — that is writing 
from Washington and the words “ this Government means the United 
States —

3

A convention concluded between this G<#ernment and that of Russia for the 
settlement of the respective claims of the two nations to the intercourse with 
the north-western coast of America reached the Department of State a few days 
since.

The main points determined by this instrument are, as far as I can collect from 
the American Secretary of Stale, (I) the enjoyment of a free and unrestricted inter
course by each nation with all the settlements of the other on the north-west 
coast of America and (3) a stipulation that no new settlements shall be formed by 
Russia, south, or by the United States; north, of latitude 81° 10'.

That is the summary of/fitis treaty as derived by Mr Addington 
from Mr Adams. /

The question of the mare clausum, the sovereignty over \vhi<& was asserted by 
the Emperor of Russia in his celebrated Ukase of 1831, buT virtually, if not 
expressly, renounced by a subsequent declaration of that Sovereign, has, Mr Adams 
assures me, not been touched upon in the above-gientioned Treaty.
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Not been touched upon you see. Now that is precisely what 1 sayi 
This assertion which they read and perhaps the language — indeed, 

undoubtedly Hie language, authorized them to read it as an attempt to 
exercise an exclusive sovereignly over Behring Sea and to shut it up and 
preclude navigation, and therefore the attempt to shut up the Behring 
Straits, of course, was completely abandoned, was so withdrawn, was so 
explained away as something not intended to be asserted, and certainly not 
intended to be enforced, and never had been attempted to^bc enforced at 

J all — those parties were content to let the matter drop, and, as in the let. 
tors that 1 read you yesterday, Mr Canning instructs the Minister at St. 
Petersburg. *

We do not want to insist upon anything that humiliates Russia by calling upon 
her in a Treaty to formally renounce what she has asserted. All that we want is 
to get rid of any such claim as that. That answers our purpose, and therefore 
when that is assured, the main object that We have in this negotiation is disposed 
of. The territorial line is altogether a secondary consideration.

That is the reason why language is adopted in this Treaty that does 
not in term^cefer to this right of navigating there — does not refer to 
Behring Sen at all, hut only refers to the right of navigating the Paci
fic, it being understood between the parties that the right of navigation 
w ent through. But we are here concerned with the question whether any
thing more than that was needed in order to meet the requirements of 

• this case. My learned friends have to contend that Behring Sea includ
ing rtie seal fisheries — if you call them fisheries — that centred at Pri- 
bilof Islands, and I believe also on the Commander Islands was thrown 
open to the world, not only the rigid to navigat through. 1 will rpad t^ie 
last clause which 1 am reminded I have omitted to do.

«

w

Mr Adams seemed lo consider any formal stipulation regarding that renuncia
tion as unnecessary and supererogatory.

*
The President. — Might I ask you what you think Mr Adams and 

Mr Addington alluded to when lie quoted this subsequent declaration of 
renouncement by Russia? What is this declaration :—

The question of the mare clausum, the sovereignty over w hich was asserted by 
the Emperor of Russia in his celebrated Ukase of 1821, but virtually, it not express
ly renounced by a subsequent declaration of that sovereign.—

What is the declaration?
Mr Phelps. — It is the declaration which was made by M. de Pole- 

lica, and the declaration which was made to the British Plenipotentiaries. 
1 have read the declaration by the Representatives that they never intend
ed lo submit such a claim or to maintain it. That is the declaration he 
refers to, not the provisions in the Treaty^ because lie says it is omitted.

The President. — You mean the despatch in which M. de Polotica said 
that Russia might assert Retiring Sea,was a mare clausum, but did not 
intend asserting it just then.

Mr Phelps. — That is one, and throughout that correspondence it
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will l)o found that Itussia continued to occupy more distinctly that alti
tude, and you will lind, as I reac just now, the assurance given to the 
llrilisli negotiators on the part of Itussia, which Mr Stratford Canning 
communicates to his Government that there was no intention that they 
were asserted — perhaps I Imd heller refer again to that. One of these 
passages is the one I have read at page 80.

The President. — That was later.
Mr Phelps :

I am happy to have il in in y power In assure you, on I he joint authority of the 
llussian Plenipotentiaries, Hint the F.mperor of Itussia has no intention whatever of 
maintaining any exclusive claim to the navigation of those straits, or of the seas to 
the north of then). -------

Mr Justice Harlan. — That is not the declaration referred to in 
Mr Addington’s letter.

Mr Phelps. — No; I was saying this transpires all the way through. 
I have not the reference at the moment to the particular one; it can he 
looked up, hut you will not have failed to have observed from perusing 
this correspondence from the very beginning, Itussia disclaimed litis, that 
we have given such allowance to the 1 ailed States and Great llrilain to 
shop up this Sen and make it a mare clausum, — that was disclaimed from 
the very beginning and-all the way through on all occasions, and never 
asserted ; and, therefore, you lind both on the American side and the Dri
ll^ side in those negotiations they were content to rest on the construc
tion that had thus formally and explicitly been given to the Ukase of 1821 
by the Plenipotentiaries; and then they make the Treaty.

The President. — 1 would not like to throw any disrepute upon Diplo
macy, that would not behove me at all, speaking to you, Mr Phelps, in 
particular, but as you made an obituary of diplomacy yesterday, perhaps
we may speak of ancient..............s, if not of those of to-day. Do not
you think it sometimes happened that two nations living on very friendly 
terms as Itussia and Great Britain undoubtedly did at that time, if you 
remember the historic slate of the features of Europe between 1820 and 
1830, — there was great friendship you will remember in 1822, 18211 and 
182i between Itussia and England, — dd not you believe it may be that 
when a difficulty arises, or a point which is difficult to interpret, or give 
an interpretation to, between diplomatists, that they are often satisfied, 
each maintaining his own point of view, to adopt an ambiguous phraseology 
leaving to the future to solve the difficulty ; and, indeed, very often the 
lulure solves many difficulties which diplomatists at the then present time 
cannot solve ? Might not this be one of those cases where Itussia and 
England each had their view and did not wish to concede a point of prin
ciple consistent with their policy, and yet did not care to put their respec
tive principles in opposition to one another?

Mr Phelps. — I shall he quite willing to adopt that, Sir.
The President. — I should not call it had faith ; but it is perhaps pro

crastination.

V
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Mr Phelps. •— Il is u suggestion, Sir, llial 1 am quite willing to adopt ; 
and it is one that I was going to mpke presently when we had reached the 
point which I had hoped we should have < reached; hut I was not
going to omit to discuss it, because it is not for me to anticipate what the 
conclusion of the Tribunal will he, — when we have reached the point 
hero that language is employed which can be understood one way by one 
party and the other way hv the other party, then we have reached a con
tusion which is inevitable; that it is for neither parly to assert that his 
construction was the one adopted.

Lord Hannen. — And then there would he no contract.
Mr Phelps. — And then there would bo no contract.
Lord Hannen. — Then wy should have toconsideril on general principles. '
The President. —• Yes. We might say, ns Mr Adams did to llaron do 

Tuyll, the Treaty would stand for itself.
Mr Phelps. — Yes; it stands for itself, hut subject to the legal rules of 

construction. A parly cannot fortify himself on the one side any more 
than on the other by adopting language that is confessedly ambiguous.
It leaves the Treaty just where it would have been lelt if they had said in 
terms in it, “ We refrain from settling this point, ” or “ We leave this 
point open. " That is where it would have been.

Senator Morgan. — Might I ask you a question, Mr Phelps? I un
derstand that the fringe of'koa round the border of a country to the extent 
of the 3-mile limit is mare clatuiim at the option of that country, but has 
it ever been held that within that limit the right of innocent or free navi
gation would be or could be under international law denied to any ship 
or vessel of any foreign country unless the country to whom that bonier 
of sea belonged should prohibit it,

Mr Phelps. — No, Sir; neither do I understand that the country to 
which that territory or littoral sea belongs can prohibit merely innocent 
navigation. *

The President. — No, you said so yesterday.
Senator Morgan. — And the right of free navigation stands above 

every other right in international law ; and that is the view that these 
nations had of free navigation whenlhey were making these Treaties.

Mr Phelps. — That is true. There is no power in any nation that I 
know of to prevent harmless and innocent navigation in a littoral sea, or 
within the three miles or cannon-shot distance. The only restrictions 
arc those necessary to the accomplishment of some interest or some 
good purpose, of which the nation is largely its own judge; hut Lord Chief 
Justice Cockburn, as you will remember, uses very strong language about . '*
that, and he says the proposition to exclude innocent navigation even in 
the three-mile limit is not to he heard of, — there is some such expression 
ns that, and I think all authorities concur on that point.

Now, the questions of the President and of Lord Hannen, have drawn 
me somewhat into hy pothetical instances. I do not, for a moment, con
cede that Great Itrilain stood in a position where it could have any rescr-

I
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vation on the construction of this Treaty, because the understanding that 
took place between Russia and America as to the effect of the American i 
Treaty was communicated to.the British Government more than a year, or 

F almost a year, some months at any rate, and that is found in the Adding
ton letter that I have referred to before, and I go back to it to call atten
tion to its date, August the 2nd 482^. It is on page 66 of the same book 
that 1 have been reading from at the bottom of the page. • That Treaty was 
signed the 28th of February the next year and Ibis was six months be
fore. In that document the British Representative communicates to his 
Government from the highest authority, that is the American Secretary 
of State, what the understanding of the construction of that Treaty was, 
so that six months after they adopted it with the knowledge that the 
construction put upon it by those parlies was such as in here expressed. 
How can any party to a contract whether it is a nation or an individual 
reserve the right in accepting a contract with the knowledge of the under
standing that the other party has of it reserve a right to re "" e that 
understanding where the language is ambiguous.

Lord Hannen. —I do not see where you get from Mr Addington’s letter 
a knowledge of the construction put upon the words*by the United Slates?

Mr Phelps. — Only generally, when he says in the language I have read.
The question of the mtirr clannum, the sovereignty over which was asserted by 

the Enwror of Russia in his celebrated Vkase of ISjI, but virtually, if not express
ly, renounced by a subsequent declaration of that Sovereign, lias, Mr Adams 
assures me, not keen touched upon in the above-mentioned Treaty.

And that is in reply to the enquiry of the learned President to me; 
how, under what language, and in what way did Great Britain obtain the 
right to navigate here through Behring Straits ? She obtained it because 
she had never lost it. She refused to accept it as a boon from Russia ; 
she refused in terms to say, “ We will accept as a grant, a gift from Rus
sia, a right to navigate this Sea; we insist upon having the pretensions 
to interfere with that right withdrawn. We do not care that they should 
he withdrawn formally if that should be humililating to our friend and 
ally! hut we want to be satisfied that that is out of the way. The Repre
sentatives were satisfied that it was out of the way, and they were apprised 
that the Treaty of 1824 between Great Britain and Russia did .not touch 
that question at all. As my Associate suggests to me, the United States 
had accepted these renunciations, they went forward with the negotiation ; 
they had accepted these renunciations of any such construction of the 
Ukase of 1821 as they had taken fright at or alarm at. They made the 
Treaty ; and w hen Great Britain adopts the language of that Treaty, she 
is apprised distinctly that the United States had accepted those renuncia
tions, aqd that the Treaty that they had then executed was not understood 
as containing the reference to this subject which is nowhere insisted upon.

The President. — Mr Phelps, 1 am sorry to interrupt you so often.
Mr Phelps. — I assure you, Sir, it is not the least an interruption. 

I am only loo happy to he asked a question.
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The President. — I suppose this subsequent declaration of virtual, if 
not expressed renouncement woufil be in tbe allusion to the circular of 
Count Nesselrode of October 21, which is printed at page 3, and which 
has been sent to all the Governments and being a circular, it had the 
authority of the general declaration of the Russian Government. I sup
pose that in your opinion, the Governments both of the United States and 
Great Britain may have construed this circular as admitting of their right 
of navigating freely through Behring Straits and consequently through 
Behring Sea.

Mr Phelps. — Yes.
The President. — And consequently would not imply tbe right of 

fishing on the way.
Mr Phelps. — Yes, fishing is one thing.
The President. — Well, sealing on the way.
Mr Phelps. — Quite so.
The President. — Or whaling on the way.
Mr Phelps. — Yes, whaling may be regarded as fishing, I do not go 

into that. It is not in dispute.
The President. — No, it is an analogy.
Mr Phelps. —It is an analogy, but we have never insisted upon our 

having got the right to shut up fishing generally at a distance from land. 
We saw what the law was regarded to be, and I am coming to that later 
on in respect to the Newfoundland fisheries, hut that was the law at that 
time. Whether it would be the law at this time is a different question, 
and depending on different considerations. That was referred to before 
as an illustration of the law as it was then understood and as evidently 
it is to-day, although that is not a question which is altogether free from 
doubt. If it was important to go into the question whether the rightof na
vigation may carry with it the right of what is called fishing, that is to say, 
capturing those fish which are the denizens of the open sea, that areatlachcd 
to no territory that arc in no sense the subject of property out in the 
middle that may be well enough conceded ; we have not controverted that 
here, and if there is no distinction between tbe case of the seals and the 
case of the fish in the open sea, there is very little on the claim to a pro
perly or a right ol protection in the open sen.

The President. — What 1 wish to ascertain is this : that your con
struction is that both Governments, the United Stales and the Great Bri
tain, fully understood and admitted that the concession by Russia of their 
right of navigating, perhaps including fishing and whaling, perhaps not, 
at any rate did not included sealing?

Mr Phelps. — Yes.
The President. — And that they fully understood that at the time ?
Mr Phelps. — Yes; that is our position.
Senator Morgan. —That is shown by the Ukase of 17119. It takes a 

plain distinction between hunting and fishing.
Mr Phelps. — And you will observe, Sir, that they require no recall
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of this provision in llio Ukase of 100 miles of demarcation from the shore 
— nothing. This subject is not touched u|>on — it is not alluded to. 
The only figure that Behring Sea cuts in this whole matter, is on the 
question of free navigation so as to pass through the straits, with the ad
dition, perhaps, to the word “ navigation of the words ", navigation and 
deep sea fishing, which go together unquestionably one carries the 
other V- the right of fishing us well as the right of navigation, or else you 
could not follow it. The right of navigation carries the right of fishing, 
because fishing extends to navigation in the open sea.

Mr Justice Harlan. — The treaty mentions clearly both navigation 
and fishing.

Mr Phelps. — Yes they arc mentioned together. Wlml Russia with
drew from the Ukase of 1821, as you will see, was nothing but a con
struction which lliul language justified, and'to which these two Powers 
had taken alarm and its explanation vjas : “ We meant this only as a 
protective measure — we did not mean to shut the sea — we did not 
mean to exclude you from navigation ; We shall assert no such right — we 
are willing to say so in the most formal manner — we intended it as a 
protection regulation. " Protective of what?

The President. — l)o you mean to say that the 100 miles exclusion 
was maintained after tluylreaty?

Mr Phelps. — It wayiefl untouched in this treaty, and it was not only 
maintained but IhcseOndustries were never interfered with in the whole 
of the sea cither within 100 miles or without it, until after 1807.

Senator Morgan. — Rut it was negatived as I understand by the right 
of free navigation to that extent?

Mr Phelps. — Not negatived. Sir, if you will permit me — only an 
explanation tiîal that was never ihlended.

Lord Hannen. — Is it your theory that the 100 mile limit did not 
come into existence in Behring Sea?

Mr Phelps. — So far as a protective measure, my Lord, and, of course, 
consistently with the right of navigation. When you look on the map 
of course and lay out 100 miles, it passes through the Aleutian chain, 
and passes through Behring Straits. If you maintain the 100 mile limit 
you do shut up the sea, and therefore I do not mean to say that it was 
literally maintained, but that by the protective character — by the pro
tective force of the Ukase of 1821, was retained ; and as I said yesterday 
this whole discussion turned out to be, ns very frequently is the case, 
nothing but a misunderstanding. Says (treat Britain and America : 
“ You arc closing the sea to navigation which is the right of mankind: ” 
Says Russia : “ Certainly not: we arc protecting our industry. ” Says 
Great Britain and America : “ We have no wish to interfere with your 
industries. As I said before if the Ukase had been confined to that in 
terms, there never would have been any discussion. Then when with 
that construction — with that explanation — with that renunciation, if 
you choose to call it so, of the right to interfere with the navigation and

*
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to pass through lleliring Straits, is conceded the protective force of this 
ukase of 1821 to protect these industries was allowed to be maintained. 
The best evidence of that is that as before they had never been inter
fered with, so afterwards they never were interfered with — not a British 
ship nor an American ship ever entered that sea, that we have any 
knowledge of, for any such purposes as this — to interfere w ith the trade, 
with the sellement, or with the fur-seal industry, or the fur hearing 
industry, which then extended beyond the fur-seal.

As is suggested to me, in the Treaty of (I real Britain with Spain in 17110 
(which will be found at page 33 of the first American A ’ x) there isa 
similar provision hy Great Britain.

Lord Hannen. — That is the origin (as pointed out in your case) of 
this Treaty.

Mr Phelps. — Article 4 of the Treaty between Great Britain and Spain 
says this.

His Britannic Majesty engages to take the most effectual measures to prevent 
the navigation and fishery of his subjects in the Pacific Ocean on in the South seas, 
from being made a pretext for illicit trade with Hie Spanish settlements; and, with 
this view, it is moreover expressly stipulated that British subjects shall not navi
gate, or carry on their fishery in the said seas, w ithin the space of ten sea leagues 
from any part of the coasts already occupied by Spain.

That is an illustration of what I am trying to say in regard to the effect 
of this Ukase of 1821.

Lord Hannen. — That was a Treaty —
Mr Phelps. — That was a Treaty — yes; and we say that this Ukase, 

as left by the Treaty, had a similar effect — not llial it was specifically 
provided that they should not approach within a certain number of miles, 
but they obtained the right of free navigation without obtaining the right 
to disturb the industries, settlements, and trade, of Itussin. That was at 
the time w hen restrictions of trade were.

The President. — Mr Phelps, in the letter of Mr Canning which you 
have just read, upon page 73, it is difficult to put those together so as to 
make what you have just read concordant with the words of Mr Canning. 
He says :

Bui the pretensions of the Russian Ukase of 1841 to exclusive dominion over the 
Pacific could not continue longer unrepealed without compelling us to lake some 
measure of public and effectual remonstrance against it.

You w ill therefore take care in the first instance to repress any attempt to give 
this change to the character of the negotiation, and will declare without reserve 
that the points to which alone the solicitude of the British Government, and the 
jealousy of the British nation attach any great importance is the doing away (in a 
manner as little disagreeable lo Russia as possible) of the of effect of the Ukase of 
1811.

Mr Phelps. —Yes, Sir, it has an effect upon navigation, hut you will 
find that there is not asserted,f rom beginning to end, any pretence on the 
pari of either of these countries to interfere with those rights.

The President. — You mean to say that England understood that

3
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sealing was excluded, and did not care for it she only cared to maintain 
the right of navigation ?

Mr Phelps. — Yes — the sealing and all their industries — not seal- 
lipg specifically more than anything else —the fur industry, their settle
ments, their trade — whatever there was : that the result of this llkase, 
as modified by the Treaty, was to leave the right of navigation free, but 
not to open to the world these valuable industries.

The President. — Are there any documents, besides the Ukase of 
1821, from which you might infer that this question of sealing was spe
cifically raised?

Mr Phelps. — No Sir, not specifically raised.
The Président. — I do not see that the English documents make any 

allusion to the right of sealing, either to except or include it.
Mr Phelps. — They do not. That supports my contention — that 

when this Ukase of 1821 came out, that it, to the extent the Russians 
explained it — to the extent that they relied upon it — no question 
was ever raised. Nobody, on the part of the United States or Ureal llri- 
tnin rose up and said : « You are excluding us from taking the fur bear
ing animals ». They never had taken a fur bearing animal.

Lord Hannen. — They did not say so as to the whole.
Mr Phelps. — No.
Lord Hannen. — You do not deny that they had the right to go up 

there and fish for whales ?
Mr Phelps. — They said only » fishing » — there is. nothing about 

whales and nothing about seals.
The President. — Do you not think the British diplomatists, in their 

eagerness to come to an agreement with Russia, would naturally, express 
something agreeable to Russia — an acknowledgement of the exclusive 
right of Russia to take the seals in the Behring Sea. I think any diplo
matist would be very eager to state that as a concession.

Mr Phelps. — That undoubtedly, if the special point had been raised; 
but the question under discussion was how far the Ukase of 1821 
should be modified. The Ukase of 1821 covered that and a great deal 
more. It was what it purported to cover beyond that that was in dispute; 
and when that was renounced and'the right of navigation re-affirmed so 
to speak, that was the end of the controversy and the confusion, if you 
will allow me to say so, sir, that attends this subject. »

The President. — Then both Uovcrnments, the United ‘ d

ml Intel
England accepted the maintenance of the Ukase of 1821. ' Z' A.

Mr Phelps. — Yes, subject to the explanation that they didiiot intend
it to intercept navigation.

The President. — At any rate your meaning is very clear.
Mr Phelps. — Yes. I was about to say, Sir, that the confusion arises, 

at this late pçriod, in trying to bring this subject to bear upon a discus
sion here with which it has really nothing to do mingling together the 
consideration of two very different topics. Now let me go back to I lie



application of this to our present discussion. VVliat we claim and all that 
w'e claim is this : That from the discovery of these islands down to the 
cession of them to the United States by Itussia, this fur-sealing industry 
ns maintained and carried on and created by Itussia and preserved, never 
was interfered with. No nation — no individual —claimed a right to do 
what the Canadians claim the right to do in this case; and we claim that 
as a powerful confirmation — corroboration — of the title that we assert 
now , and which Itussia might have asserted, of course, if il had been chal
lenged at the beginning of this century in 1800. We claim it as a power
ful corroboration that during almost a century, if not quite, the right 
that we stand upon was enjoyed by Itussia, and never was interfered with 
or challenged or questioned.

Now to meet that — to break the force ol that conlention — that is all 
we care for — they soy : “ Why there was a Ukase of 1821 which asserted 
this and a great deal more, and that was withdrawn and modified, and 
the modification of that is to be taken, not as a direct concession (because 
the subject is not menlioncd), but as an inferential concession by Itussia 
that she had not this right over the fur-breeding animals. " Well, the mo
ment you perceive that that question was not involved — that neither 
Great Britain nor America in that négociation or correspondence any 
where claimed such a right — that no citizen of that Country ever claimed 
such a right — and that the whole discussion was upon the subject 
of the right of navigation in the sea and through the sea into Behring 
Straits, why you perceive, if that view of it is correct, that it docs not 
militate against our proposition that the possession and occupation of 
Itussia has been absolutely unbroken; and to make it bear you must 
endeavour to pul a construction upon ambiguous language which 
will make it read as the parlies did not understand or intend that it 
should read (because they were not disputing upon that point), in such 
a way as to say : “ Why you may come in here and take the fur-seal in 
Behring Sea ", If it does not say that, it says nothing that is périment to 
this case — it does not touch this case. If the Treaties of 1824 and 1825 
do not say in their legal cfiect : “ It shall be law for the citizens of the
United States and Great Britain to come into Behring Sea and to destroy 
lire fur-bearing animal ” — if it docs not say that, it does not touch 
this case at all and it is no matter then what it does say for our purpose.

It is. therefore the question : Can you pul into the language of that 
Treaty those words, — that is to say by finding general terms in the 
Treaty that mean that — that expresses that : Can you find an acknow
ledgment in that Treaty that the pursuit of these fur-bearing animals was 
open to the citizens of these two countries or open to any ond without 
llussian permission?

If you can then you find that our uninterrupted possession of a cen
tury, in our grantors, is broken to that extent. If you cannot, then the 
Ukase of 1821 and the Treaties of 1824 and 1823 disappear out of this 
case, and have no relation whatever to this controversy. Well, now, if



that construction can be drawn into the cession of a right which had not 
been demanded — which had been enjoyed by Itussia from the begin
ning, which had not been questioned or challenged, and was not in dis
pute — if you can import into Ljiis Treaty language that has the legal 
effect of conceding that right, it is only, at the utmost, hy finding that 
Behring Sea for all general purposes that are covered by the first Article 
of this Treaty, is included within the “ Pacific Ocean ”,

Now when you come to look at the language of the Treaty you find 
that the language does not justify it if the parties choose to use language 
and lake their risk as to what that meant, that risk is determined when 
you find out what it did mean. If you go further than that and say : 
“ The language is ambiguous and therefore we must find out from other 
evidence, proper to be considered, what the parties meant by it ”, then 
you find out in the first place what America and Itussia agreed that they 
meant hy it. You find that that construction was conveyed to the British 
Government six months before their Treaty, so that in adopting, in terms, 
as they did, the provisions of the American Treaty, they adopted the 
construction which the parties had put upon it; and the suggestion of his 
Lordship to me that the rule would not apply if Great Britain and Itussia 
had a different 'Construction, or if Itussia made Great Britain understand 
that the construction was different, does not arise, because it is exactly 
the other way — instead of Great Britain being made to understand, or 
left to understand, that Itussia put a different construction from that 
which it had with America, the contrary is conveyed ; and they adopt the 
American Treaty with a knowledge of the construction that it contained.

I respectfully, submit that this long talk and wading through this in
terminable correspondence, boils down to that, and it is all that it has to 
do with this case. With other purposes, and for other purposes it had 
its place — its importance — which has long passed away, and is now 
only historical. The question is whether it touches this case which wo 
have now before us? It does touch this case somewhat — not very fa
tally — if you can say that it interrupts the uniform possession of Itussia 
of this seal industry from the discovery down to the cession.

In order to do that you must therefore find either that the words of 
the Treaty necessitate such a construction which plainly they do not — 
(The most that can he said, is, they might admit of it) — or else that the 
parties so understood it ; and you find that America and Itussia understood 
it in one way, and Great Britain accepts that with the knowledge of the 
construction that is pul upon it, and the reason why she did accept it, 
and ought to have accepted it, was because that touched a point that she 
was not contending for.

If she had been contending for the right lo go in and take fur-seals, 
as she is now, she never would have signed that Treaty in the world 
without explicit language and she would have insisted on words which she 
proposed in the projet she submitted ; because if she did not get that,she 
did not get the material thing, or one of the material things in dispute.
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She abandoned that readily ; and if she had insisted upon it she would not 
have got it, because that Russia would have thrown open to the world 
this valuable industry is not to be supposed — it would have broken of 
the Treaty altogether.

The President. — Could you say that neither the United Stales nor 
England had any actual inleresl in the scaling — they did not care 
about it?

Mr Phelps. — Exactly, and that is the reason they did not insist 
upon it.

The President. — Is there any evidence in the case as to the date 
when the fur industry began — that there was a connection between 
the sealing in the Behring Sea and the fur industry in London, — 
when the consignments from Behring Sea to London began — when 
England began to take any sort of interest in it?

Mr Phelps. — 1 have not the dale in my mind. The seal skins first 
went to China, and the exact dale when they began to come to England 
we will ascertain.

The President. —Very likely later than all these.
Mr Phelps. — I have not it in my mind at the moment.
The President. — It is not to be supposed that even London furriers 

were interested then in the Behring Sea fur industry.
Mr Phelps. — Mr Foster suggests to me that it was a little before the 

concession to the United States that the market was transferred to,Lon
don for these furs. I have not it in my mind at the, moment, but I pre
sume it is correct.

General Foster. — The correspondence of the Company shows that 
between 1850 and 1800 they began to send.

Mr Phelps. — Long after this.
The President. — It seems very likely that it had no sort of effectual 

interest for the Americans or English to raise the question. That would 
account for it not having been raised at all.

Lord Hannen. — What they were claiming was the general right of 
navigation in the high sea, with all that it carried with it. \

Mr Phelps. — Exactly.
The President. — That refers us back to the question of general prin

ciple.
Mr Phelps. — Exactly. They never denied and they never interfered 

practically — their vessels did not go there, either from the United Slates 
or Créât Britain. They did not at all interrupt the position on which we 
stand.

Now, Sir, let me for a single moment— (I have been drawn into 
saying more about this than 1 intended this morning) — consider the 
aspect of the ease from the point of view of the question that the Presi
dent suggested a little while ago, and suppose there was a misunderstand
ing. Suppose the case — not uncommon in the history of contracts — 
where a contract is signed with language that is ambiguous, that is to
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say Hint might admit of either of two constructions. One parly honestly 
understands it one way, the other understands it the other way. What 
is llie result ? That provision of the contract nt any rale fails. Whether 
that would carry with it, in the estimation of a Court of Justice, the set
ting aside of the whole contract, depends altogether on the place and 
importance of that feature in it. It might or might not; but to that 
extent there is not a contract.

Now let me suppose that 1 am selling to my friend the estate of West
minster — “ the estate commonly known as the estate of Westminster ”
— and when the contract is completed and the money is paid, it turns 
■out that there is an outlying piece of land that you can call “ Whileacre”, 
which lie supposed was included in his purchase, lie made his pur
chase with the understanding that that was in his purchase; I did not.
I understood that the estate of Westminster did not cover it. Then forth - 
with the quesliod arises between us. lie says ; “ You gold me what is 
commonly called Westminster".— “ Yes ’’ —» “ That includes Whi- 
teacre? ’’ — “ Oh no ’. To show it he says : “ I have evidence — maps
— I have various evidence to show that it was commonly included ". — 
“ Yes" I reply, “ hut I have a great deal more evidence to show that it 
was not. What is our position? — we are both of us quite holiest and 
sincere — why the contract fails asto that extent, which would, of course, 
probably invalidate the whole; hut he does not get Whileacre, because he 
thought it — that is not enough; unless either the language necessarily 
covers it, I did not so understand it, and, of course, I practice no decep
tion upon him. The fact Unit lie so understood it does not give that 
construction to the grant. Now arrive at that conclusion on this question 
of whether llehring Sea was included in the Pacific Ocean or not, and you 
arrive at a conclusion which I say is rebutted by all the evidence — that 
one parly understood it one way and the other party understood it the 
other way — then that provision of the Treaty is without any effect at all
— it is neither included nor excluded.

Lord Hannen. — Upon that hypothesis, our answer to the question 
ought to he, “ , We do not understand. "

Mr Phelps. — By no means, my Lord. The answer must be iu the 
negative, because if the language docs not include it, it docs not include it.

The President. —; The question is, whether the language includes it 
or excludes it.

Mr Phelps. — I quite agree. Now on another branch of the case, 1 
quite agree, as 1 have endeavoured to point out, that the language includes 
Behring Sea. I further insist that, w hether the language does or not, the 
parlies to it understood or intended the language. But" I am now on the 
extreme hypothesis that, whether the terms of the Treaty, nor any under
standing or intention of Hie parties that was concurrent, make it opera
tive, why then, we are lelk where you "would he left in a private con
tract. Now let inc suppose one other feature. Suppose that my friend, 
before lie signs this deed or pays his purchase money, has his attention

/



drawn to the fact that “ commonly called Westminster” is rather ambi
guous, and he asks me to insert in the deed “ Whitencre ”, and 1 decline, 
and nevertheless he seeks his purchase and signs the conveyance, I 
should like to know where he is then ?

Lord Hannen. — I cannot forbear from saying that you have not 
referred to subsequent passages in the Counter-projet in which in ■èfleet 
it distinctly says that Itehring Straits and the Pacific Ocean extends up 
to the Behring Straits.

Mr Phelps. — I have not read those passages. ■'*
Lord Hannen. — I have called your attention to it before, or Mr Car

ter’s. It appears tome — I may be taking a mistaken view of it—that 
it is conclusive. It distinctly draws a distinction between -the I’acilic 
Ocean and the Frozen Ocean — 1 mean asco-terminous.

Mr Phelps. — But still you do not avoid the difficulty that the half a 
dozen plain English words that would have settled that question were 
proposed on the one side and refused on the other.

Lord Hannen. — That is begging the question. If there were words 
that carried that meaning that is a point you have missed out. If there 
were words that carried that meaning it was not necessary to insist on it, 
if the Bussions by what they said plainly intimated that they understood 
that the Pacific Ocean extended up to Behring Straits.

Mr Phelps. — Yes, hut we still do not get over the point that notwith
standing this subsequent provision which was in the original projet as 
well — notwithstanding that they thought it material (as it seems to me 
that anybody who carpil about that feature must think it material) to put 
in the very words that determine this question. And it was thought 
material on the other side to refuse that. Now it would neither have 
been demanded or refused if the Treaty, in its other terms, had contained 
language to the same effect. If it had been declined it would have Iteen 
said : “ We have already said so ; we need no say it again You find 
the one liovernnient insisting on that language ; you find the other Govern
ment declining to adopt it; and you find my friends now insisting that 
the Treaty should read as if those words were put in, which were pul in, 
which were refused in it.

Senator Morgan. — But which is the Frozen Ocean?
Mr Phelps. — It is the Arctic Ocean — Behring Straits.
Senator Morgan. — Have they said so. Who is giving that defini

tion to it? •
Mr Phelps. — I suppose it is a general definition.
Senator Morgan. — You have taken it for granted that the “ Frozen 

Ocean ” means the Arctic Ocean, and forgotten that Behring Sea is frozen 
for more Ilian half the year?

Mr Phelps — 1 have assumed that to he « definition ; I do not vouch 
for its accuracy of course. 1

The President. — It has not been contended as yet that Behring Sea 
was part of the Frozen Ocean — I have never seen that.
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Sir Charles Russell. — No.
Senator Morgan. — I do not know any thing about contentions. I was 

trying to get some information about it. The term is used there ; 1 do not 
knew who has a right to define it.

Mr Phelps. — 1 had rather assumed that meaning but without any au
thority of course to ascribe it from the consideration of that point.

Tho President. — You would not include Behring Sea in the Frozen 
Ocean?

Mr Phelps. — That had not been my construction of it, hut of course 
it was not a point to whiehtl had given special consideration.

Senator Morgan. — There are only two oceans there — one is the 
Frozen Ocean, and the other is the Pacific Oce^n, and the line of demar
cation between those two Oceans might just as naturally run through 
Behring Sea as it would soutli of the Aleutian range. « '

Mr Phelps. — It might be so undoubtedly; hut you are asked to read 
this Treaty as if the words hfid been in that were proposed to he put in, 
and were left out, and there is not any escape from that, and there is 
an ingenious reading of the other provisions of the Treaty that escape it. 
Yôikmay add ambiguity and you may argue with ever so much ingenuity 
tliaWie ambiguity is to have a particular construction, but you cannot 
escape the conclusive fact that the few words that would have settled the 
question were proposed on one side,and rejected on the other. May I ask, 
Lord Hannen, to what provisions in the subsequent draft or treaty he 
refers to as determining this.

Lord Hannen. — In the Sixth Article of the Russian Counter projet (at 
page 70 of the 2nd British Appendix) the Emperor of Russia consents that 
the liberty of navigation mentioned in the preceding Article — that is 
the navigation throughout the whole extent of the Pacific Ocean which you 
refer to.

Mr Phelps. — Yes.
Lord Hannen. — He consents that the liberty of navigation extends 

under the same conditions to Behring Straits and Io the seas situated to 
the north of that strait.

Mr Phelps — Acsf "
Lord Hannen. — And then it goes on — “ all Itussian^and British 

vessels navigating the Pacific Ocean and the sea above mentioned V, 
which is the Sea beyond Behring Strait — if they are forced by tempest' 
shall have the right of refuge. *

Mr Phelps. — Yes.
Lord Hannen. — Now if the Pacific Ocean does not include Behring 

Sea, then the provision is that they shall have tho right of refuge dowfi 
below the Aleutians, and in what I have called the Frozen Ocean; hut 
that there is no provision for their having any right of refuge in Behring 
Sen.'

Mr Phelps. — Well, Sir. .
Mr Justice Harlan. — Before you answer Lord Hannen, let me ask

6
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you a question in that connection so as not to interrupt you. I have 
not the English translation of this Treaty here and that is the reason I 

i ask you. 1 notice in Article VI, there is the word “ navigation ”.
Mr Phelps. — Yes.
Mr Justice Harlan. — Can you tell me whether, in the previous Arti

cles of this Russian projet there is any allusion (in addition to navigation) 
to fishing and trading? *

Lord Hannen.— Yes, there is a good deal about trading.
Mr Justice Harlan. — What 1 want to get at is : Do you lay any stress, 

and how much, on the fact that whereas some previous Articles refer to 
fishing and trading, besides navigation, Article VI that Lord Hannen just 
read seems to refer to navigation only?

Mr Phelps. — The first Article, Sir, of this Counter draft, as you.will 
observe (at the last line Of page 68) says : — On the north-west- coast of 
America, as well as different points relative to commerce, navigation, and 
to the fisheries of their subjects in the Pacific Ocean?

Sir Charles Russell. —Commerce, navigation, and fisheries.
Mr Phelps. — That is the preamble of this counter draft which gives 

character to these various provisions. Perhaps the same occurs in other 
Articles ; but it is to be observed in respect of Article VI, as I was about 
to say, that if the previous' article —

Sir Charles Russell. — Article 111 refers to it.
Mr Phelps. — I was about to observe that in my apprehension, with 

mutch respect, Article VI is conclusive in this draft to show that the lan
guage in Article V was not understood as embracing Behring Sea, because 
if it was, Article VI becomes superfluous.

Sir Charles Russell. — No.
The President. — Article VI applies to the Straits merely and to the 

sea beyond the straits — to the Northern Sea — to the Arctic Ocean.
Mr Phelps. —Well, there was no dispute between these parties as to 

the right to navigate the Frozen Ocean or the Arctic Sea ; and Behring Sea 
of course comprehended the right to go out of Behring Straits. Now if 
under the provisions of Article. V the right was confirmed to go through 
that sea and through Behring straits, what do you want with Article VI • 
in which it is said that the right of navigation shall extend through the 
Slraits. ‘

The President, —That is why England objected to this Article she 
did not want to take that as a boon.

Mr Phelps. — Exactly ; but we are now upon tbe construction of the 
meaning of the Article if you had accepted Article VI as an addition 
which the language of Article V requires.

The President. — Well, it might he said, Mr Phelps, fairly, that “ the 
Pacific Ocean ”, in Article V, means anything else but the Slraits and the 
Northern Sea.

Mr Phelps. — Of course it does not mean the Northern Sea — but 
that bad never been in question at all.

268



The President. — If “ the Pacific Ocean ” means all the sea south 
wards of the Straits and all IheJNorthcrn Sea, the w'ords ‘ ‘ Pacilic Ocean ” 
in Article V may be construed virtually, in such a way as io mean the 
sea south of the Straits.

Mr Phelps. — Yes.
The President. — The Straits come in Article VI. It is all the sea 

that is not provided for in Article VI. In Article VI it provides merely 
for the Frozen Ocean ; consequently Article V provides for all the remain
der — liehring Sea, and the Pacific Ocean.

Mr Phelps. — It js impossible. Either the language of Article V does 
include Behring Sea, or it does not.

Sir Charles Bussell. —- It.does. , ,
The President. — That is what it seems to do. 

i Mr Phelps. — If it does, you do not need Article VI. 
i Sir Charles Russell.—Yes. ,

Mr Phelps. — Because there never was any dispute about the right of 
navigating the Frozen Ocean.

The President..— Russia pretended to concede that — that is why 
England did not want to have it conceded as a grant hut as a right. That 
was the despatch of Mr Canning.

Mr Phelps. — It is a different question from the question of the con
struction of the language. Lord Hannen’s suggestion was that Article VI 
established the meaning of the language in Article V. The question whe
ther England was willing to acceptAlial navigation as a boon from any
body is another question, and stafimk quite by itself.

Lord Hannen. — What I meant was, here we have almost contempo
raneous documents — one leading to the Treaty ; and what 1 was saying 
was, it strikes me — (and I confess you have not rcmoved-tkg^tfïpression 
from my mind yet) — that it can be ascertained from that? with certainty, 
that Russia when she spoke of the Pacific Ocean intended to include the 
Behring Sea.

Mr Phelps. — And the concluding clause of this very Article V w hich 
limits the right to the distance of two marine leagues from the possessions 
of both sides, shows that the protective quality of the Ukase so far as 
might be necessary, was not intended to* be withdrawn.

Lord Hannen. — It shrunk from tOO miles, to two leagues.
Mr Phelps. — Yes, it shrunk from 100 miles to two leagues.
Senator Morgan. — But still it did not shrink within the three mile 

limit?
Mr Phelps. — But still it did not shrink within the three mile limit — 

it was two leagues.
Senator Morgan. — Now, Mr Phelps, if you will allow me to suggest 

this far — 1 do not wish to disturb the line of your argument. <
Mr Phelps. — It docs not in the least interrupt me, Sir.
Senator Morgan, — The proposition of Great Britain, as I understand 

it, was to concede to Russia the right to prohibit all ships within two leagues
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of the coast - that was a modification of the lfltk mile limit. The 

100 mile limit, and the proposition of Great Britain were both for the 
same purpose — for the protection of the industry, their commerce, and 
fur-seal hunting within Behring Sta as ^understand it. Now the 100 mile 
limit was adopted by Russia in I he Ukase of 1831 in consequence of facts 
set forth in the British Case. What are they? At page 22 of the British 

•Case, they say :—
Bancroft sums up I lie sj^etion about 17!U and 1792 in the fulp

Affairs were assuming a serious aspect. Not only were the Shelikof men excluded from 
the greater part of the inlet [Cook Inlet], but they were opposed in their advance round 
Prince William Sound, which was also claimed by the Lebedef faction, though the Orekhof 
and othpr Companies were hunting there...

Thus the history of Cook Inlet during the last decade of the eighteerftjjN^ntury is replete 
*§ with romantic incidents — midnight raids, ambuscades, and open warfare\r resembling 

the doings of mediecval raubritters, rather than the exploits of peaceable trade A..
Robbery and brutal outrages continued to ne the order of the day, though Vow com

mitted chiefly for the purpose of obtaining solejcontrol of the'inlet, to the neglect of legi
timate pursuits.

Again, in another place, the same author writes, with regard especially' to the 
position of Baranoff, Governor of Sitka, when he took charge of the Shelikof Colony 
of Kadiak : —

Tims, on every side, rival establishments and traders were draining the country of the 
valuable ^staple upon which rested the very existence of the scheme of colonization. To the 
east and north there were Russians, but to the south-east the ships of Englishmen, Ame
ricans, and Frenchmen were already traversing the tortuous channels of the Alexander 
Archipelago, reaping rich harvests of sea-otter skins, in the very region where Baranoff 
had decided to extend Russian dominion iq connection with Company sway.

Then on page 29 of the same Volume it says :
i

In 1801, there were at least thirteen United States’ vessels on the north-west 
coast. These vessels exchanged with the natives of the coast for fill's, parts of thpir 
cargoes, and, proceeding to China, returned to their respective countries with 
cargoes*of teas, etc. Upwards of I8,00(^sca-otter skins, besides either furs, were 
in 1801 collected by United States’ traders alone for the China market.

In 1802, the Russian Establishment at Sitka was destroyed, and nearly alllhe 
Russians there were massacred by the natives. According to Lisiansky, the natives 
were assisted by three deserters from a United States' vessel, the “ Jenny ", which 
had called at Sitka not long before. Shortly afterwards, an English vessel, the 
“ Unjcorn, " Captain Barber, arrived at Sitka, and two other vessels, reported by 
the Russian survivors as English, hut oho of those Rancrolt believes to have been 
the United States’ vessel “ Alert."’ . 1

Hunting therefore, which was conducted with fire-arms necessarily, 
Was something that I suppose Russia for the-peace of herself and the 
safety of the' lives of her subjects desired to repress, hence their interpo
sition of the• 100 mile limit which Grlat Britain recognizing as being too 
large, was willing to reduce’ to two marine leagues.

Mr Phelps. — Yes.
• Senator Morgan. — That is my view of the progress of the matter, 

and that is my vievvof the reason why in the Treaties of 1824 and 1825 
no mention was made of the 100 mile limit in the general settlement of 
il, lint it was left to stand for the protection of the lives Russian selliers 
against the raids of these Traders. • v

i
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. Tlje President. — Do you paean to say, Mr Senator, it meant to stand 

along tl)e north-west coast? All you have been reading relates to the, 
north-west coast. You do not mean to say that the 100 mile limit was 
a e to the north-west coast, or to the Treaty?

Senator Morgan. — Applicable to the, 100 mile limit — applicable 
to the north-west coast, — by which I suppose The learned president 
means that portion of thg Country .that is occupied now chiefly by the 
British American possesskms?

Sir Charles Russell.^— Oh no, no.'
Senator Btorgan. — Whether it applies to that alorw, or whether it 

1 applies to that and Behring Sea, the purpose is the same.
The President. — Yes.
Senator Morgan. — That was, to keep ships — to keep these Traders 

— from going there supplying tire-arms, ammunition and whiskey to 
the settlers whereby they would probably keep down these massacres 
and raids.

Marquis Venosta. — So many questions have been put to-you, 
Mr Phelps, that I hardly like to ask you another.

Mr Phelps. —*1 am most happy to hear them, Sir.
Marquis Venosta. — I should like to ask you this : you have said that 

the British Government accepted the American interpretation of the 
treaty of 182A.

Mr Phelps. — Y'es.
Marquis Venosta. — 1 rememberlthére being some question between 

the United States and Russia concerning the sea of Okohtsk and the Beh
ring Sea many years aftdr the treaty and after the treaty of cession, 
namely, a question concerningMm proclamation of the Russian consul in 
Japan, and the question concernra^Jjie seizure of a vessel called the 
/“ Eliza".

Mr Phelps. —Yes—the “ Loriot ”,
Marquis Venosta. — Do you not think that those questions had some 

bearing on your contention — that the inference is that there was an 
interpretation of the American Government accepting the interpretation 
proposed by Baron de Tuyll, and binding in some way the British Govern
ment?

Mr Phelps. — I was intending to allude to the case of the “ Loriot ", 
and aller luncheon I shall be happy to endeavor to answer the question 
of the Marquis.

Marquis Venosta. — If you please.
The President. — Then if you please, Mi' Phelps, you will be good 

enough to "answer the question of the Marquis'after luncheon.

| I he Tribunal here adjourned for a short- time.]

Mr Phelps. — In reply to the question put by the Marquis Venosta 
before Ihe adjournment, I read from the United Slates’ Counter Case,
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page 22 and following. If will be remembered that the Treaty of 1824, 
that we have been discussing, conferred upon the subjects of both Govern
ments mutual rights for 10 years of trading and so forth with the settle
ments of the other. After that 10 years limitation expired, that is after 
1834, the United States' Government made an effort with Russia to get an 
extension of it, and that effort failed; and very soon after the expiration 
of the-time, this American ship, the “ Loriot ”, was arrested by the Rus
sian Government, and 1 will ask Mr Foster to he good enough to point 
out on the map where it was taken. ,

General Foster [Pointing it out\. — It was about 34" 55’.
Mr Phelps. — It was on Russian territory, and it was seized by the 

Russian Government ; and the United States protested and asked for 
compensation; and Mr Dallas claimed, in the correspondence which is re
ferred to on a subsequent page of the Counter Case, that the right to do 
what the vessel engaged in was a general right, and did not depend upon 
the consent of Russia. In other words, Mr Dalle’s claim was substan
tially that the United States had the same rights there without the con
cession of the Treaty of 1824 that it had with them. Well, it is not sur
prising that.that claim of the United States failed entirely. It was reject
ed by the Russian Government, which, in the correspondence that ensued, 
pointed out what the objection was; and it was abandoned and dropped 
by the United States. No compensation was made to the vessel. The 
vessel was not given up. The right of the United Stales to go there and 
trade was not conceded, and an extension of the terms of the Treaty of 
1824 was not made. Why? The nations were, hs they always have been, 
perfectly friendly, and the same reasons existes for extending the treaty 
provisions 10 years longer that could have existed for making them in 
the first place. The reason was the mischief to the industries of Russia, 
which, as they claimed, inevitably followed the exercise of it. So they 
not only refused to extend them, but they seized and confiscated the ves
sel. It would not be useful for me to take up the time to read it, but a 
review of the correspondence (because it exactly expresses the views on 
one side and the oilier) will be found at pages 18(1 to 184 of the Counter 
Case of the United States, a summary, not the whole; of it, and extracts 
from the correspondence.

Marquis Venosta. — 1 asked you for an elucidation of I lie question 
concerning not the “ Loriot ” case but the “ Eliza " case. You will find 
|)int,at pages 20, 21 and 22 of the Appendix to the British Case, volume2.

Mr Phelps. — Yes; I did not quite understand your question, Sir. I 
thought it was restricted to the “ Loriot ” case.

The case of the “ Eliza ” was a vessel that was seized by the Russian1 
Government in 1887 ; and it was seized for the breach of an order or re
gulation which took effect at the beginning of 1882. I will read from 
Mr Lothrop’s letter to Mr Bayard, the Secretary of Stale. MrLothropwas 
our Minister.

The Russian Government claims that she was seized and condemned under the
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provisions of an Order, or Regulation, which took effect at the beginning of 1882, 
and ' iolutely prohibited every kind of trading, hunting and fishing on the
Russ c coast without a special licence from the Governor-General.

It is nOt claimed that the “ Eliza " was engaged in seal fishing.

Marquis Venosta. — II is on that word that I asked for some expla
nation ; because General Vlangaly wrote lo the United States, Minister 
that the ship was conliscated not on the ground of seal-fishing in the open 
sea, hut on the ground of a violation of a territorjal regulation in territo
rial waters.

Mr Phelps. — I perceive, Sir; I see the point, and 1 will read a little 
furthfer to see wlial the facts were, and then I will consider that.

But that she was found actually engaged in trading w ith the natives with the
conlr - band articles of arms and strong liquors.

She was condemned by a Commission sitting on the Imperial corvette “ Ras 
boïnik” , composed of the officers thereof. In this respect the case in precisely 
like that of the “ Henrietta” , mentioned in my last preceding despatch N” 95, and 
of this date.

It will be noticed that Mr Spooner, the owner of the “ Eliza" , in his statement 
of his claim, declares that the “ Eliza ” was “ on a trading voyage, engaged in 
bartering with the natives, and catching walrus, and as such did not come under 
the Notice of the Russian Government, which w as directed against the capture of 
seals on Copper, Bobbins, and Behring Islands.

It will be seen that Mr Spooner either refers to an Order of the Russian Govern
ment different from the one mentioned by the Imperial Foreign Office, or he 
understood the latter in a very different sense.

Sir Charles Russell. — Will you kindly read the next sentence of
that letter which begins “ I may add" , and so on. ^

Mr Phelps — Yes ; but I have read il before :

1 may add that the Russian Code of Prize Law of 1889, Article 21, and now in 
force, limits the jurisdictional waters, of Russia to 11 miles from I he shore.

And the next letter following, enclosed by Mr Lothrop in that letter 
is’one from the Government of Russia, — General Vlangaly to Mr Lothrop, 
and he says, reading front the second paragraph of the letter : —

This information is in substance to the effect that the “ Eliza " was confiscated 
not for the fact of seal-hunting, but by virtue of an Administrative Regulation pro
hibiting, from the beginning of the year 1882, every kind of commercial act, of 
hunting, and of llshing on our coasts of the Pacific, without a special authorization 
from the Governor-General, and carrying with it, against those disregarding it, the 
penalty of the seizure of the ship as we|J as of the cargo.

The Order referred to is the one issued by the Russian Consul at 
Yokohama, |tnd is to be found on page 17 of the same book : —

Al the request of the local authorities of Behring and other islands, the under
signed hereby notifies that the Russian Imperial Government publishes, for general 
knowledge the following.
' (1 Without a special permit or license from the Governor-General of Eastern 

Siberia, foreign vessels are4i'ot allowed to carry on trading, hunting, fishing, etc., 
on the Russian coast or islands in the Okhotsk and Behring Sea, or on the north
eastern coast of Asia, or within their sea-boundary ling.

V
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(2) For such permits or licenses, foreign vessels should apply to Vladivostok, 
exclusively.

(3) In the port of Pctropaulovsk, through being the only port of entry in Kains- 
chatka, such permits or licences shall not be issued. »

(t) No permits or licenses whatever shall be issued tor hunting, fishing, or 
trading at or on the Commodore and ilobben Islands. ,

(5) Foreign vessels found trading, fishing, hunting, etc., in llussian waters, 
without a license or permit from the Governor-General, and also those possessing 
a license or permit who may infringe the existing bye-laws on hunting, shall be 
confiscated, both vessels and cargoes, for the benefit of the Government. This 
enactment shall lie enforced henceforth, commencing with A D. 1882.

li) The enforcement of the above will he intrusted to Russian men-of-war, and 
also to Russian merchant-vessels, which, for that purpose, will carry military 
detachments and be provided with proper instructions.

Now , under the force of that Regulation, three American vessels were 
successively seized and confiscated, and that confiscation was u ' by 
the Russian Government, and no satisfaction ever was made for it. For 
the first two, a lcAkr of enquiry was addressed by the United States' 
Government, and on The facts being stated as given in Mr Lothrop’sletter, 
just now read, that claim of the United States was dropped or abandoned.

It does appear, however, that Mr Dallas, as 1 have said before, made a 
claim in respect of tile" Loriot’, and that claim, though made the subject 
of correspondence, was subsequently abandoned.

Marquis Venosta. — The case of the “ Loriot " has not very much to 
do with this.

Mr Phelps. — No, it has not. It is only in the same lime.
Now what does all this prove. It proves what was the last thing that 

1 desire to say abbot this much vexed subject, and what is the only impor
tant thing, in my judgment, to this present enquiry that the practical con
struction placed^ upon the Treaties of 1821 and 182b by the parties to 
them,’from the day of their date down to the lime of the cession, and 
down to the present tune, is exactly in accordance with what we say the 
true reading of the Treaty is, and the true understanding of the parties 
was. How it can it be that if the Treaty of 1821 was understood as con
veying to the United Stales these rights of trading, and of fishing, and 
what not, that in 1882-Russia should pul forth such an order as I have 
just read, and how can it he that the United States would submit to it and 
permit their vessels to be " because if the Treaty of 1821 gives
the rights which are claimed to the United States, then the issue of the 
order of 1882 was a gross infringement of the Treaty, and of the rights of 
the United States under the Treaty. It is not to be presumed that Russia 
would have attempted it, and still less is it to be presumed llial the United 
States would have submitted to it; and .that bears upon Ibis great leading 
fact that from the time of the discovery of these islands down to I8G7, 
when they were ceded to the United States, the possession and occupation 
by Russia of this seal and fur industry business was not only asserted, but 
it was actually maintained ; and not a seal, as far as we learn in the 
exhaustive examination of this case, was ever killed in those waters except

Ns.
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by llie permission and under the regulations of the Russian Government. 
So that the question which Mr Blain'e puts in this correspondence, in 
letters that have been read, is one that has not received an answer from 
mv learned friends, and, 1 respectfully insist, cannot be answered. How 
cornés it to pass (lift the Canadian vessels at this late period have acquired 
a right as against the interest of the I nited Stales, in that seal herd, 
which never was asserted or claimed by anybody so long as the Russian 
Government remained. You will remember, Sir, without wearying you 
w ith more reading on this tiresome branch of the case, that about I8t0 
a question arose. The Russian American Company addressed its Govern
ment on the subject of whaling vessels that came in there, and asked the 
Government to interfere; and something is cited from Rancroft, by the 
filler side, to the eflecl that the spirit ol the Treaty of 1825, between 
Great Britain and America, might be against il. It docs not touch the fur 
animals, but when you pursue the author they cite, Bancroft, you w ill find :

The Government at length referred the matter to a committee composed of 
officials of the navy department, who reported that the cost of fitting ont a 
cruiser for flic protection of Retiring Sea against foreign whalers would be 300,000 
roubles in silver and the cost of maintaining such a craft 85,000 roubles a year. 
To this a recommendation was added that, if the company were willing to assume 
the expenditure, a cruiser should at once be placed at their disposal.

In viewer that slat

So that the failure, according to liancrofl, to .protect Behring Sea, 
even against whalers, which is totally different from the question we are 
upon, was put upon the ground that t te interest of the Company in it did 
not justify the experience that would 1 c pul upon them of tilting out the 
cruiser for the purpose.

Sir Charles Russell. — In view if that statement, Sir, I must ask 
leave to intervene.

Mr Phelps. — Certainly.
Sir Charles Russell. — There is a distinct statement by the Russian 

Foreign Ollicc that they have no rigid lo exclude foreign ships from that 
part of the great ocean which separates the eastern shore and Siberia from 
the western shore of America, or to make Ihc payment of a sum of money 
a condition of allowing them lo take whales.

Mr Phelps. — That is cited from Bancroft, 4-presume.
Sir Charles Russell. — No, from Hie official papers.
Mr Phelps. — I understand that Bayroft the historian gives the addi

tional faits as you will find in the Coupler Case, pag II is part of
Ihc sami declaration as that which.üïy learned friend has alluded to. I 
should Uiink myself that it was a very grave question, al^ast, whether Ihc 
right off the whaler in navigating Behring Sea might not have been within 
what was conceded. I do not care to discuss that, because we have no
thing lot do with it. It may be so, or may not be so, I only meant by this 
allusion to point out on that extreyne point —and it certainly would be 
extreme— that the Russian Government had connu unications with the 
Russian American Company to which I have alluded.
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Marquis Venosta.x— Do you consider I lie book Tcckmaniclf'a reliable 
document?

Mr Phelps. — Tliat is a question that 1 am perhaps not able lq answer. 
From the use that is made ofit, I should think not, and from its exceeding 
facility for mistranslation, I should think not; hut I really am 
and not sufficiently acquainted with (lie author or any other Russian littér
ature to express an opinion on (he subject. I notice that Professor Elliott 
refers frequently to him and that the passages on which he dope lids gener
ally turn out to hate been mistymlated, and that is usually the circum
stances under w hich this author makes his appearance in this case. If I 
have sufficiently answered the question the marquis addressed to me, I will 
go on.

Marquis Venosta. — The book of Tcckmauicff is an historical book, 
a printed book, but is not an official document and for that reason I have 
asked you your opinion.

Mr Phelps. — Yes. Well, that is an opinion I am not competent to 
express. The particular historian 1 was last alluding to is one cited on 
the other side — Bancroft, an Ann^ kan writer. There are two of those 
Russian writers — Tcckmanielf, and Veniaminoff and possibly I have 
confounded them in the observations 1 have made. If so, it arises from 
my own ignorance on that subject.

Mr Justice Harlan. — Teckmanicff is tf?c man who wrote about the 
Russian American Company.

Mr Phelps. — Then this is what we claim and all,we claim, and I have 
been perhaps drawn into saying more than I should,have said on this 
subject in view of its relative importance to this case. We have attempted 
to establish—whether successfully or not — that the property interest which 
the United Stales Government has in this herd, which entities it to protect 
it, derives a confirmation or p corroboration and a strength from a pos
session and an assertion on the part of Russia that was absolutely 
unbroken, so far us this seal industry was concerned front the earliest 
discovery down to the present time.

Therefore, if you w ill permit me to read again what we have express
ed in the United States’ Argumentant page 10, ns "the answers which 
wo should respectfully submit should be made to the questions in^hq 
Treaty on this sufcect, 1 shall trouble you no further in respect to it, 
except merely to voltuqend to your recollection what is said on this 
subject of possession that I have just alluded to in the United States 
Counter Case, from page 2i where I was reading, and for several pages 
further :

- The first four questions submitted to the Tribunal by the Treaty should, in the 
opinion of the undersigned, be answered as follows.

First. Russia never at any lime prior to the cession of Alaska to the United 
States claimed any exclusive jurisdiction in tlip sea,now known as Behring Sea, 
beyond what arc commonly termed territorial'w alors. She did, at all times since 
the year 1851.
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nncl il might have been said a period earlier than that

Assert and enforce an exclusive right in the “ seal fisheries " in said sea, and 
also asserted and enforced the right to protect her industries in said “ fisheries ’’ 
and her exclusive inlwesls in other industries established and maintained by her 
upon*the islands and shores of said sea, as well as her exclusive enjoyment of her 
trade with her colonial establishments upon said islands and shores, by establis
hing prohibitive regulations interdicting all foreign vessels, except in ccrlain spe
cified instances, from approaching said islands and shores nearer than 100 miles.

Second. The claims of Russia above mentioned as to the “ seal-fisheries " in 
Behring Sea were at all times, from the first assertion thereof by Russia down to 
the time of the cession to the United Stales, recognized and acquiesced in by Great 
Britain. y

Third. “ The body of water now known as Behring Sea was not included in the 
phrase 1 Pacific Ocean ’, as used in the treaty of 18‘2ii, between Great Britain and 
Russia"; and afler that treaty Russia continued to hold and to exercise exclusively 
a property right in the fur-seals resorting to Ihc Pribilof Islands, and to the fur
sealing and other industries established by her on the shores and islands above 
mentioned, and to all trade with her colonial establishments on said shores and 
islands, with the further right of protecting, by the exercise of necessary and 
reasonable force over Behring Sea, the said seals, industries, and colonial trade 
from any invasion by citizens of other nations tending to the destruction or injury 
thereof.

-a '
' fs

That is what we claim as the fair result of the w hole evidence in this 
case in respect to the only pdVt of the old historic claim of Russia. That 
has nothing whatever to do with this conference, and unless you or some 
member of the Tribunal have any further suggestion to make about any 
of these topics that 1 have discussed to-day, I shall leave that here and 
finally I shall be most happy, I need not say, to attempt to reply to any 
suggestions that may be made. \,

The President. — I think wo shall he pleased if you will go on.
Mr Phelps. — .Now, Sir, having Considered the title, and the confirma

tion of the title, so far ns it is to he derived from previous occupation,
I come to the second principal proposition that is set forth on the part of 
Ureal ltrilain. The lirst that I have tried to discuss was that these animals 
are feræ natural, Ihc second being, llial the killing of the'seals is an 
incident of the freedom of the sea, and it has, as I have had occasion to 
observe, been very emphatically pul forth, and put forth by all my learned 
friends, and repeatedly, that this subject involved aquestionofthe freedom 
of the sea,and that ill conceding any right of property, or any right of pro
lection against this destruction you are in danger of invading the freedom 
of the sea. My learned friends have been good enough to caution mem
bers of the Tribunal agautst taking any step that could possibly he regar
ded as having an effect upon a right which they seem to think or regard 
as better than other rights, and fhal is the freedom of the seds

Now nobody at this day contests that general proposition, least of all 
a maritime nation of the interests and extent of the United States Govern
ment; but the question is, what is the freedom of the sea? Does the con
duct that we seek to protect ourselves against come within it, or is it 
excluded from it? Of course it must he said as must be said of all free-
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dom and of all liberty in this world, it has limits. As Mr Blaine has said, 
freedom of the sea is hot lawlessness; it is not everything that can be 
done there : it stops somewhere, as all freedom stops. The liberty that 
is under (lie law is all tfie liberty that has ever proved beneficial to the 
human race, — whether alKlhe liberty that is under the law has proved a 

•blessing or not may he another question. What then is the history? 
Whence comes this idea of the freedom of the sea? When and where 
did it begin, and bow far did it ever extend, and where does it stop? 
Those are the questions that are involved in this discussion very directly 
and immediately. I need not remind any person conversant with the 
history of maritime law that the time is not very distant, historically speak
ing, when this idea of the freedom of the sea, first promulgated perhaps 
by Grotius, found its way into the law of I lie world. Before that the doc
trine was that of mare clausum. that is to say, just as far as the interests of 
any maritime nation appeared to require that it should assume dominion 
and sovereignty over the sea, it did assume it and all the world acquiesced.

I need not particularize it; it is so familiar — the various seas — all 
seas — and if it were 100 years back, the claim of Itussia that was so 
modestly suggested by M. de Poietica in 1822, that all the conditions thtft 
attend a closed sea existed on the part of Behring Sea, so that Itussia 
might, aV he said, have advanced that claim, although she did not intend 
to do it — if we bad been 100 years back it would not have been too late, 
as international law then stood, for Itussia to have asserted that claim. 
In 1824, a distinguished author, MrGhitly, died a book on (liât sub
ject in which lie then mentioned the doctrine of mare clausum.

Senator Morgan. — That is the doctrine now ns to the Dardanelles 
and the Bosphorus.

Mr Phelps. — Yes; it may have its exceptions.
Sir--Charles Russell. — What hook of Mr Chilly’s is that?
Mr Phelps. — I will give you the reference. It is Chilly’s Commercial 

Law , and it was published in 1824.
Sir Charles Russell. — It was the Quatuor Manu, I think.
Mr Phelps. — I do not refer to it, because I do not propose to main

tain that in 1824 this was the settled law of the world at all. Grotius was 
earlier than that; and the doctrine mare liberum had made considera- 

sç'ble advances; but it was not too late in 1824 fdwgi very respectable writer 
to pul forth his book in which lie mentioned this doctrine of marc 
clausum, that wherever the interests of the nation, and, as lie argued, the 
interests of the world required, that sovereignty should be extended over 
it. I refer to that as an illustration.

Lord Hannen. — Can you give the page of Chilly?
Mr Phelps. — No, I cannot here, because the whole book is devoted, 

or at least a largo share of the book, to the maintenance of that doctrine 
in contradistinction to the views put forth by Grotius. I refer to it only 

► as an illustration, not with the view "of taking up the contention of 
Mr one way or the other.

5
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Senator Morgan. — Is not that the doctrine to-day, as announced 
here with reference to the Fjords of Norway, and the Chesapeake Itay, and 
the mouth of the Delaware.

Mr Phelps. — I am coming t° those illustrations when I consider what 
are the remnants left in the world. That is one of them. I want to see 
how far that old doctrine of mare clausum prevailed without dispute -in 
(lie world till Groluis attacked it.

The President. — I think the word “ dispute " is going rather far.
Mr Phelps. — Well, perhaps, the word “ dispute" is a little too strong. . 

II might have boon questioned, hut I think till tirolius' Treatise was pnl ^ 
forward it certainly could not have been said to have been overthrown. 
Sir Henry Maine in his lecture on International Law at pages 7ÎI and 77, 
cited in the Failed Slates’ Argument, pages til, considers this subject 
historically, and el may he excused for reading a very lew
words. •=—=5,

The first branch of our enquiry,

lie says,

llrings us to what, at I lie birth of international law, was one of the 
most bitterly disputed of all questions, the question of mare clamum and more /lie
ra m — sea under the dominion of a particular power, or sea open to all — names 
identified with the great reputations of tirolius and Selden. In all probability the ^ 
question would not have arisen lint for the dictum of the institutional Homan wril- 
'crs that the sea was by nature common property. And the moot point was whe
ther there was anything in nature, whatever that word might have meant, which 
either pointed to the community of sea or of rivers land also what did history show 
to have been the actual practice of mankind, and whether it pointed in any definite 
way ton general sense of mankind on the subject. Wo do not know exactly what 
was in the mind of aJtnmnn law yer when he spoke of nature. Nor is it easy for 
us to form even a swulative opinion as to what can have been the actual condi
tion of the sea in thowsspriswlive ages, somehow associated w ith the conception of 
nature. The slender evidence before us seems to suggest that the sea at first was 
common only in the sense of being universally open to depredation.

Whatever jurisdiction may have been asserted, probably did not spring from 
anything which may he called nature, hut was perhaps a security against piracy.
At all events, this is certain, that the earliest development of maritime law seems 
to have consisted in a movement from mare liberum, w hatever that may have meant, 
to more clausum — from navigation in waters over which nobody claimed autho
rity, to waters under the control of a separate sovereign. The closing of seas 
meant delivery from violent depredation at the cost or by the exertion of some 
power or powers stronger than the rest. No doubt sovereignty over w ater began as 
a benefit to all navigators, and it ended in taking the form of protection.

Anil lie cites, ns you will liml in n note on the same page, from 
Mr Hall in his Treatise on International Law, which was an English trea
tise lo a similar effect.

Now , Sir Henry points out there that marc clausum was not the begin
ning of what may he called the law of the sea, if you dignify it with I hat 
name. II was preceded by marc liberum; il was preceded, before inter
national law eniiîd be said lo have bad its birth, by a freedom of the sea, 
which is just what is contended for in this ease, — a freedom for univer-
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siil depredation; a freedom that had no limit; a freedom from which pro
perly was not safe and life was not safe. That was the early idea of the 
freedom of the sea"; and the doctrine of mare claiiium, us these authors 
point out, very clearly Aimes from the necessity of ; and the
world acquiesced in the adjacent maritime nalion stretching its hand out 
over the waters of the sea anil assuming a sovereignty over Hint sea as it 
did over the slmrt^hccause it was necessary to human prolcrtion. That 
is where'the original doctrine of mure rlmmim comes from. It comes 
from necessity id' protection against a form of freedom of the sea which 
was lawlessness.

Well, now, when civilisation and commerce and law and the rudiments 
of international law had so far advanced that the assumption of such a 
sovereignty liy a maritime nalion was no ‘ r necessary; could no lon
ger lie justified; when it was no longer necessary for tirent llritain to 
assert a sovereignty over the flhannol for the protection either of itself or 
of the world; or for Italy to extend a sovereignty over the Adriatic, or 
Denmark over the llullic, then, as law advanced, the new theory comes 
in; that is, the doctrine set forth liy firolius of a free sea, and that gra
dually came to he accomplished; and what is material, as I have said, is 
to find how far the nations then surrendered their sovereignly over the 
sea? They did surrender it ton large extent,unquqplionahly; they did give 
way to the advancing idea of the freedom of the sea. How far did they 
go? Did they throw the sea open to consequences that were dctrioicnlal 
to themselves; or did they retain, anil have they always retained, am| is 
the w hole law of the sea based upon the principle of retaining in the mari
time nation, all that is necessary to the protection of its rights?

Senator Morgan. — Noir, Mr Phelps^if you will allow me, I wish to 
ask your opinion about tins; whether, in throwing open a sea (as you 
have just described), it was thrown open to individuals operating upon 
their privwte account and without the authority of the Mag, or the license 
of any nation; or was it thrown open to the sovereign nations of the 
world?

Mr Phelps. — That is a point I shall try to address myself to, Sir. 
What are the limits?

Now, let me state the proposition that I venture to respectfully assert 

with some confidence, as being the result of the whoje law of the sea as 
it exists to day, and ol'all the applications to human affairs that it ever has 
had : —That the nations that formerly controlled the sea never surren
dered the right of self-protection which extended to all their interests 
that were valuable enough to lie protected whether in peace or in war, 
whether industry, or commerce, or trade,, or anything else, and that the 
time never has been when an individual (which may perhaps meet Hie 
point of your question which you have just put) — the time has never 
been and the illustration isAiot to be found in any separate rules of law, 
when an individual could enggge in any pursuit, for the purpose of gain 
on the high seas, that worked a serious injury to the interests of a mari-
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time nation (that is my proposition), even though the pursuit in itself and 
of itself, if it had not had such consequences, might have been unobjec
tionable; even if it is the pursuit of something on the sea from which again 
is to be realised and which in and of itself does no harm.

If the consequence of that is the serious injury oraffection ofa national 
interest, that nation never has surrendered, nor any other nation, the 
right to protect itsell against that consequence, and for that business the 
sea is not frei^

Then I go further; I have spoken of innocent occupation. U the thing 
that is sought to lie done upon the sea is in itself wrong; inhuman-, bar
barous, immoral; if it violates those general principles of law that are 
enforced in all civilization ; if its tendency is not merely to injure the inte
rests of the nation, but to injure the interests of mankind by, as in this 
case, extermination from the earth of a valuable1 animal; then that of 
itself renders such conduct unjustifiable, and any nation w ho is alfeclcd 
by it may resist it. No nation can constitute itself the ccnsorol the morals 
of the world. No nation can go out upon the high seas upon the errand 
of enforcing the general laws of humanity, because it is not invested with 
that paramount authori over other nations; but the moment that con
duct touches the interest of the nation — the moment it becomes, so to
speak, the business of that nation to resist it ; at such moment it can resist 
it. I shall try to make myself clear on this initial point, and I shall not 
have to refer to it again, that the proposition I venture to suggest in res
pect to the limit of the freedom of the sen rests upon two branches, each
of which, standing alone would be sufficient, and both of which in tills
case concur. I soy in the first place that a pursuit that is innocent of 
itself, but does have destructive or gravely injurious effects upon the 
interests of a maritime nation, may be prevented. I say, in the next 
place that instead of being innocent and unobjectionable, and something 
that nobody but the nation affected could object to — if it goes beyond
that, and is indefensible in its moral character in its humanity and is dc 
tractive of the interests of the world, as well as of the interests of the 
nation, and violates those principles which all nations, as far as their

licipal jurisdiction extends, have adopted, it may be protested againstmun i n
and be defended.

Now, having given some reflection to this subject, and having tried to 
instruct myself by a reference to everything that I could find of an autho
ritative character on the subject of international law, I venture to say that 
there is not a maritime right, there is not a single feature in what we may 
call the law of the sen, that does not come back and refer itself, and be 
seen to be founded upon this proposition, and that this loose talk that has 
prevailed — and, of course, I am not alluding to my learned friends in 
this observation — the loose talk lli*it you find pervading the deli
verances of a vefv indifferent class and much less instructed class of men, 
the class of men who begin to enlighten the world before they have found 
out the necessity of enlightening themselves— this loose talk about the
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freedom of the sea that lias generated in newspapers, and in such sources 
of knowledge, the idea that there is no limit, that the moment that you 
gel upon the sea you are exempt from all human law, except in some 
few special particulars that have become the subjects of such treatment 
that they have been specially recognized and led up to, unless you run 
against some such arbitrary rule which may have good grounds to stand 
on, or may not, but has become established, why, the freedom of the sea 
is a universal and unlimited thing.

I say, on the other band, tlie freedom of the sea — to state the converse 
of my proposition is to say the same thing over again in different words 
— is the right to do upon it every thing that is inoffensive and right in 
itself, and which works no injury to any maritime nation; no injury to 
anybody Wsc; that it slops there and that all these cases which my learned 
friends were struggling with, all the supposed cases to which wo invited 
their consideration, of whether this may be done, or whether that may 
be done,'or whether the other may ho done, and which they were strug
gling to find some particular answer to each case, or to find some escape 
from the necessity of answering the question by saying, “ Well, that 
question is not likely to Arise ”, or “ that might be settled by agree
ment ”, all of them arc immediately answered when you bring them to 
that plain test : Is the conduct inoffensive, or is it injurious. May I he 
pardoned for alluding quite briefly, I hope, because 1 shall only read l 
two or three lines in order to stale the point, to the judgment of judges, 
amt writings of men whose authority is not questioned. Mr Justice 
Story says in the case of the Marianna. Flora, in the ltlli Wheaton, 
Supreme Court déports; and I read the quotation, for convenience’ sake, 
from the American Argument page lt2. We have these books here, and 
they will he at the service of any member of the Tribunal who cares to 
examine the judgment. &

Every ship sails there *
that is, in the# open sea : the context shows what he meant

with the unquestionable right of pursuing her own lawful business w ithout inter
ruption, but whatever may be that business, she is bound to pursue it in such a 
manner as not to violate the rights of others. The general maxim in such eases is 
tic utere tun ut a/ienuin iiuii hr das. %

Then Chancellor Kent says on page 27 of the 1st. Volume of his Com
mentaries.

Every vessel in time of peace has a right to consult its own safety and conve
nience, and pursue its own course and business without being disturbed, when 
it durs not violate the rii/hts of others.

Mr Justice Amphlett says in the case of the Queen v. Keyn in the 2nd 
Exchequer which has been so often referred to in the course of this dis
cussion :

The freedom of the high seas for the inoffensive navigation of all nations is firmly 
Established.



Heading from the note on page 142 there is a passage cited from Gro
tius, the great authority on this freedom of the sea.

It is certain that he who would take possession of the sea by occupation could 
riot prevent a peaceful and innocent navigation, since such a transit cannot bo inter
dicted even on land, though ordinarily it would he less necessary and more dange
rous.

Then the note at the bottom ol page 142 ; Mr Twiss in section 172 and 
185 of his International Law says :

But this is not the case with the open sea upon which all persons may navigate 
without the least prejudice to any nation whatever, and without exposing any nation 
thereby to danger. 11 would thus seem that there is no natural warrant for any 
nation to seek to take possession of the open sea, or even to restrict the innocent 
use of it by other nations. ‘ * * The right of fishing in the open sea or main 
ocean is common to all nations on the same principle which sanctions a common 
right of navigation, viz, that lie who fishes in the open sea docs no injury to any one, 
and the products of the sea an, in this respect, inexhaustible and sufficient forait.

Now the right of self defence and the right of jurisdiction have been 
referred to — they have no connection with each other — almost no 
rclalion'with each other.

Jurisdiction is sovereignty and is confined to territory — Self-defence 
is not confined except by the necessity and propriety of the case and has 
nothing at all to do with jurisdiction.

Now whence comes this idea, and I shall approach the precise point 
suggested by Senator Morgan in a moment, of a three-mile limit which was 
pointed out by Lord Chief Justice Coqkburn m‘the Queen v. Kci/n which 
1 have cited before, and I only allude to it now in order lo recall the point 
which grew up in a mailer that was so indeterminate that it was a long 
time before it settled down — perhaps it may be thought to he settled 
down at the present day somewhat — hut what was that? As was re
marked this morning in reply to the Senator’s question a nation cannot 
interdict navigation upon it as long as it is innocent and inoffensive, which 
shows that its jurisdiction does not extend over it — that is to say the 
sovereignly, its jurisdiction, does for many special purposes — they 
must be special purposes and they must be reasonable while large liberty 
is given to the nation lo judge for itself what is reasonable for its protect 
lion; after all they can only do whithin fair limits such as they judge lo 
be fairly necessary for the protection of some of their rights or interests. 
That of itself is nothing. Hut lake the exception to this surrender of 
the freedom of the sea. If it is sufficient there is no warrant for going 
outside it; if it is not sufficient the same necessity that created it extends 
the jurisdiclioiKfDrlher.

Then to meet the e*act'*poinl that Senator Morgan-has just suggested. 
/ besides the flirce-milc limit there is another extent of jurisdiction such 

as he referredWlu the Fjords ol Norway, the large bays where the head
lands were more Ilian 10 miles apart and embrace more water than the 
three mile limit or cannon-shot limit from the shore would cover, there
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the same principle has extended further and Chancellor Kent expresses it 
so well that 1 will read a few words from page 147 of the Argument which 
are quoted from pages 30 and 31 of his first Commentaries.

Considering, “ he says, ’’ the great extent of the line of the American Coasts we 
have a right to claim for fiscal and defensive regulations a liberal extension of ma
ritime jurisdiction ; and it would not be unreasonable, as I apprehend, to assume, 
for domestic purposes connected with our safety and Welfare, the control of the 
waters on our coasts though included within lines stretching from quite distant 
headlands as for instance from Cape Ann to Cape Cod, and from Nantucket to Mon
ta uk Point and from that point to the capes of the Delaware and from the south 
cape of Florida to the Mississipi.

That is the point. That is an extent of jurisdiction beyond the can
non-shotline, beyond the three- mile line, and it results from exactly the 
same necessity. Chancellor Kent says that the necessity of exercising a 
control over waters to that extent is a general necessi so that, instead 
of going out when the occasion requires to do the thin hat the occasion
requires, you extend the general jurisdiction.

Senator Morgan. — 1 understood Sir Kobert Phillimore to lay down 
the doctrine that in those cases when a nation, in good faith, finds it is 
necessary to resort to the doctrine of self-defence, that it has the right to 
determine whether.the exigency exists, nqt giving offence, of course, to 
other nations; but as between that nation and the persons who are con
cerned, the navigators, it may determine for itself, and without question 
from other countries, its right of jurisdiction to prevent invasion to call 
out the doctrine of self-defence?

Mr Phelps. — Do I understand you now, Senator, to refer to the 
littoral seas?

Senator Morgan. —No; any part of the Seas beyond the three-mile 
limit.

Mr Phelps. — I should suppose, if the question were put to me, that 
that would he qualified to this extent, just as Chief Justice Marshall 
expressed it in the case of Church v. Huhbart that has been cited ; a 
nation must judge for itself w hether anybody, —a nation or individual — 
who assumes to exercise the right of self-defence, must judge for himself; 
there is nobody to judge for hi1®1; he does it at his risk, — he does it at 
his peril.

Senator Morgan. — Of course, that is implied,
Mr Phelps. — Yes; and, therefore, if a nation, either from bad faith 

or a bad sort of recklessness in regard to what the necessity of the case 
calls for, should push out on the high seas and do something injurious 
to the ships of another Power and say “ This is self-defence and this is 
necessary ", it still remains"K^be settled if the other nation remonstrates 
and raises the question whether the nation has overstepped the limits 
and propriety of self-defence or not; and if it has, it must make amends.

Senator Morgan. — That would be a false decision.
270
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Mr Phelps. — Yes; but when tj>e assertion Is made in good faith, as is 
usual among nations in analogous cases, and does turn out to be neces
sary in the general judgment of mankind, then the nation is justified; 
and the discussion will always turn, as in many*"cases that I ath going to 
allude to it did, not upon the right that will be found to be universally 
admitted, but upon the necessity for its exercise in that particular case; 
and it will be found that, in all diplomatic discussions on such questions, 
nobody ever questioned the right of the nation to do w hat is necessary for 
the protection of its interests.

But the somewhat delicate question sometimes arises upon the facts — 
was there necessity, or if there was necessity, did you not transgress it 
or go further than the necessity which justified you requires. It is ana
logous to the right of the individual which he exercises avilis own risk and 
which he must not exercise if it is not necessary, and if it is necessary, 
he must not carry it too far.

The President. — Does the Government of the United States claim to 
extend the jurisdiction us propounded by Chancellor Kent?

Mr Phelps. — Yes.
Lord Hannen. — In what way has it been claimed except otherwise 

than on the very high authority of Chancellor Kent? * .
Mr Phelps. — Practically.
Senator Morgan. — It has never been disputed by any nation that 

1 know of.
Mr Phelps. —I do not know of any question havingarisen. The hay 

ofFundy, 1 think, stands on the same ground. ,
Lord Hannen. — But there it was not allowed. That question came 

before a tribunal before which I actechns advocate as you are doing now; 
and there it was decided against us by the umpire.

Mr Phelps. — f quite defer to your Lordship's better information, 
hut I had the impression arising out^of what had transpired in these 
Fishery disputes that the right of GreafBritain to extend jurisdiction over 
the Bay of Fundy as coming within its headlands had been asserted. I 
may be wrong.

Lord Hannen. — It was asserted by Great Britain but overruled.
Senator Morgan. —1 understood it was overruled upon the ground 

that there was an American island in that Bay.
Mr Phelps. — I presume, if your Lordship had been umpire instead 

of Counsel, it would not have been overruled.
Lord Hannen. — That is a left handed compliment.
Mr Phelps. — It is by no means so intended, my Lord. I mean 

only to say, if the Tribunal had had the advantage of your Lordship’s 
judgment on that point they would have come to a different conclusion. 
This is aside : it is a mere illustration of what I was saying.

Sir Henry Maine speaks of the English rule, and perhaps he states it 
more perspicuously than I do in the note at page 147 will be found a 
quotation from Sir Henry Maine. He is speaking of the survival. The

J
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whole chapter on this subject or lecture as he calls it — it is the last book 
our lamented friend ever wrote — he says in this page 80 :

Another survival of larger pretensions

that is to say, another survival of the old marc clausum idea which he i^ 
discussing,

is the English claim to exclusive authority over what were called the King's 
Chambers. These are portions of the sea cut off by lines drawn from one pro
montory of our coast to another as from Lands End to Milford Haven. The claim 
has been followed in America, and a jurisdiction of the like kind is asserted by the 
United States over Delaware Bay and„ other estuaries which enter into portions of 
their territory.

/
V
z

If all this was wrong and~it did not survive, that does not affect my 
argument. 1 only use it as an illustration. Now to pursue this obser
vation that I made, this idea will be found to enter into, the whole of the 
matter w herever you touch it. It is the bottom of every general restric
tion that is settled, laid up among the maxims of international law, be
cause it has arisen in such a way as to demand to be followed. Take, for 
instance, the subject of piracy. My learned friend, Sir Richard Webster, 
fell inlo the error, and unintentionally did me the injustice of supposing 
that my allusion to that subject was with a view of drawing a parallel be
tween killing the seals and piracy. The parallel that exists between them 
every man many draw for himself; that was not my purpose. I allude to 
that principle in the lavy of nations which fiiyjs expression in giving juris
diction to any nation to try a pirate and execute him. 
v Now a man accused of a crime, even of piracy, has his well known 
rigtiTs. He is not guilty till he is found to be guilty. He is presumed 
innocent. And every man accused of a crime, when the common law 
prevails at least, and 1 do not speak with confidence of other countries 
where it does not, has certain rights as well. He has a right to be tried 
in the district where the crime was ^committed, or if committed on a ship 
on thé high seas to be tried in the country to which that ships belongs; 
so that if a man commits a nujrder on the high seas, or at all events is 
charged with committing a' murder on the high send, which is all that 
can be said of him until he is convicted of committing murder on the high 
seas, he has a right to be tried in the jurisdiction of the country to which 
that ship appertains and forms a part, just as if it was committed on the 
shore he has the common law right to he tried in the district where the 
crime was committed, and nowhere else.

Why is that taken away in the case of piracy? In the case of mur
der, of robbery at sea, which is what piracy really is, — it may be rob
bery alone, or murder and robbery, — why may a man be taken into any 
porl if the country chooses to exercise the jurisdiction, and be tried and 
condemned and executed? Simply because the protection of nations 
requires it; simply because in the days when piracy was more frequent 
than it ever can be again owing to the improvements in navigation, when

e
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llie ocean was navigated by sailing vessels, — simply because it was 
necessary to the protection of the world and of maritime nations, whose 
ships were afloat upon the sea, that they should notHhe required to wait 
for the slow and possibly the reluctant process of the nation from whom 
the pirate came to proceed and enforce it? The same idea about carry
ing a flag. What is the reason, pray, why I may not put to sea in a 
vessel of my own upon some honest and innocent pursuit without carrying 
the Hag of my country or any other?

Senator Morgan. — May you not?
Mr Phelps. — No ; 1 may not. I understand it to be settled law that 

a vessel may be overhauled by the armed vessel of another' nation unless 
it carries some known Hag.

Senator Morgan. — Overhauled by the armed vessel of any nation ?
Mr Phelps. — Yes, unless it carries some known Hag and hails from 

some known port.
Mr Justice Harlan. — Will you state the .proposition again?
Mr Phelps. — That a- vessel is required, or may he required, on the 

high sea, to sail under |hc flag of some nation which she is authorized to 
carry. r I

The Président. — If there is a /toper flag. It musrt>e under the flag 
of its nation. J

Mr Phelps. — Yes — in that “ hails ”, so to say, as the seamen say, 
from somewhere.

Lord Hannen. — I think the Senator’s doubt was one that passed 
across my mind — whether it was obligatory literally to carry a flag, 
which means a flag of some nation.

Mr Phelps. — I used the word ‘ ‘ flag ” figuratively, I mean lo say it 
must be registered — legally set forth. When I say 1 ‘ carry ” a flag, of 
course I do not mean that she would never be found at sea without a flag 
flying.

Senator Morgan. — It must have a license.
Mr Phelps. — It must have a license — it must have a home — it 

must have papers."
The President. — Covered by the flag of the nation.
Mr Phelps. —Yes, having a nationality.
Senator Morgan. — That is very different from the right of a man to 

go on the King's highway even in a foreign country.
Mr Phelps. — Then there is the other idea that we have encountered 

before which I only allude to now : A vessel may be pursued on the high- 
sea for breaking a municipal regulation. That has become settled, and 
that has become settled by many judicial decisions. It must be undoub
tedly fresh pursuit, hut a vessel that goes into the jurisdiction — into 
the region of a municipal regulation, and infringes it and takes to flight, 
may be pursued — it has been many times decided — and arrested on 
the high sea. Those are specimens of what I may call the i/encral res
trictions of this 3 mile limit, the jurisdiction exercised over estuaries,
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hays, fjords and waters of that sort — the requirements of leister
ing and nationality — the laws that apply to pirates. — Every one of 
the general restrictions that, irrespective of the requirements of a par
ticular nation or a particular case, vessels are subject to on the high 
seas, are tracable to that. They come back to that — to the high sea. 
That is one of the limits, or those are some of the limits, 1 should more 
correctly say, to the freedom of the sea which have never been surren
dered.

Then when we come to special laws those that have been indicated 
before — tbe Hovering laws of Great Britain and of the United Stales, 
by which vessels may be arrested away outside of the three-mile line 
under certain circumstances — the French laws to the same effect — 
these quarantine laws — all that class of cases in which you find a statute 
stretching out beyond even the three-mile line and reaching a vessel on 
the open sea, where the sovereignty of the nation cannot reach, where 
even the qualified sovereignty that attends on the littoral sea cannot 
reach, comes back to the same thing— the necessity of the special pro
vision — anticipatory provision — in the particular case. Without now 
coming at all to the question of the special individual case — (I have 
spoken of some general restrictions that all nations enforce all over the 
sea) — 1 am speaking now of special restrictions which some nations 
enforce over some part of the high sea for certain purposes. As all this 
class of enactments are perfectly irréconciliable the moment you attri
bute them to the proper source; and the apparent puzzle that is sometimes 
set forth is answered : why how can you extend a statute to a distance of 
12 miles from the French Coast or from the British Coast or from the 
United States Coast — how can you do that? Why you can do it because 
the reasonable necessity of a certain class of cases — quarantine, revenue 
or whatever it may be — requires it ; and tbe moment that that takes place 
tbe assertion is made — it is accepted and acquiesced in everywhere. 
We find no contradiction of it.

Now take the time of war. When you talk about belligerent rights, 
belligerent rights mean nothing except tbe rights that a nation has in 
time of war. It has not greater right of self-defence against those with 
whom it is not at war in time of war, than it has in time of peace. With 
its enemy all law is suspended ; but with neutral nations not engaged in 
the war it acquires no additional rights of self-defence. It may acquire 
additional necessities — does of necessity acquire certain necessities that 
do not exist in time of peace : but now what has grown up? What set of 
Regulations has grown up, and come to be settled so that they are no 
longer open to dispute, on the subject of tbe rights of a nation, which 
happens to be at war against neutrals?

Take this familiar illustration about which there is no question. Take 
breach of blockades ; what is that? Why a nation blockades the port 
of its enemy. The citizens of another country are engaged in a perfectly 
legitimate trade with that port, innocent, harmless and profitable. To
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break up that trade may ruin the parties that are engaged in it, — par
ties whose all may be embarked in a trade antecedent to the war and 
which is perfectly unobjectionable.

Now comes a nation and says :
You shall not enter that port?

What does that stand on? What is the propriety of ruining that 
neutral in an innocent business that the war finds him engaged in? It 
is exactly this idea, and it has been so stated by the writers on the sub
ject — it has been placed on that very ground — that the right of the 
individual, although the thing that lie is doing is proper enough in itself, 
must give way when it comes into collision with the interest of the nation 
who is carrying on war of which the blockade is one of the means. Per
haps before we adjourn, Sir, 1 may refer on that, and the analogous Re
gulations, to the reason that are given by the writers, of authority, for 
such law ns that. Mr Manning (on page 102 of the American Argument 
and 252 of his book), states this principle :

The greatest liberty which law should allow in civil government, is the power 
of doing everything that does not injure any other person, and the greatest liberty 
which justice among nations demands, is that every state may do anything that 
does not injure another state with which it is at amity. The freedom of commerce 
and the rights of war, both undoubted as long as no injustice results from them, 
become questionable as soon as their exercise is grievously injurious to any inde
pendent state, but the great difference of the interest concerned makes the trivial 
nature of the restriction that can justly be placed upon neutrals appear inconside
rable, when balanced against the magnitude of the national enterprises which unres
tricted neutral trade might compromise. That some interference is justifiable 
will be obvious on the consideration that if a neutral had the power of unrestrict,cd 
commerce, he might carry to a port blockaded and on the point of surrendering, 
provisions which should enable it to hold out and so change the whole issue of a 
war; and thus the vital interests of a nation might be sacrificed to augment the 
riches of a single individual.

» Then Grotius, referring to the same right to trading in articles not
usually contraband, says :

For, if 1 cannot defend myself without seizing articles of this nature which are 
being sent to my enemy, necessity gives me tlie right to seize them, as .we have 
already explained elsewhere, under the obligation of restoring them unless there 
be some other reason supervening to prevent me.

That is while engaged in a trade which is proper enough in ilsell 
except that it supplies an enemy.

The next paragraph 1 read is this.

Mr Wheaton, commenting upon this opinion of Grotius, points out that it is 
placed by that author entirely upon the ground of the right of self-defense, under 
the necessities of a particular case ; lhat Grotius does not claim that the transporta
tion of such property is illegal in itself, or exposes the vessel carrying it to capture ; 
hut that necessity nevertheless justifies in the case in which it actually arises, the 
seizure of the vessel as a measure of self-defense. And he shows by further refe
rence that it was the opinion of Grotius that a necessity of that sort exempts a case 
from all general rules.



Then Mr Manning, the author I cided before, at page 263 of his book 
thus defines the rights of belligerents as against neutral commerce.

It consists merely in preventing vessels from interfering with the rights of bel. 
ligorents, and seeking their own emolument at the direct expense of one party in 
the contest.

And Azuni (l am reading from the same page, p. 163 of the Ame- s 
rican Argument, where the reference to the page is given), says :

The truth of this theory (right of neutral trade) does not, however, deprive 
belligerents of the right of stopping the commerce of neutrals with the enemy 
when they deem it necessary for their own defense.

All those cases — the right to prescribe a vessel entering a port — 
the right to prohibit a vessel carrying what is called contraband of war — 
although that may be the subject of a pre-existing, regular, established,
and very proper trade — the right to prohibit vessels from carrying pas
sengers if they are connected with the forces of belligerent, or carrying 
despatches — all that interference on the sea, in cases of war rights > 
with the plain and obvious rights of individuals, is reposed upon that idea 
— that the right of the individual, must give way although what he is 
doing is not otherwise objectionable when the consequence of it is to 
work an injury to the important interest of a maritime nation, that is a 
nation enabled to protect itself upon the sea. Wight stands upon nothing 
else and as I have said, while these illustrations apply to the time of war 
(and I shall cite others that apply to the time of peace) it is only the 
difference in the necessity which the war creates because the neutrals not 
parties to the war, are in no way concerned with its relations.

Perhaps, Sir, you will permit c other illustrations to
morrow morning.

The President. — If you please.

[The tribunal adjourned accor sdnesday the 5th July,
nt 11. 30.] ‘



V

FIFTIETH DAY. JULY 5™, 1893.

Mr Phelps. — I was discussing yesterday, Sir, as you will remember, 
the general question of the extent of the freedom of the sea. I was endea
vouring to point out that, in the progress of this subject from the days 
when mare clausum was the law of nations to this time when the opposite 
doctrine prevails, restrictions had been made and preserved and univer
sally recognized on that freedom which constitutes its present limits; 
that it has limits, that it must have limits, will he universally conceded; 
the question is what are they and whence are they derived? I had stated 
this proposition not as npcessary to this case because, as I shall proceed 
to show in the application of the law to the facts of this case, it is not ne
cessary to go to any such length. I had stated it, because it appears to 
me to be the foundation of the true rule on the subject; not, 1 repeat 
(because I desire not to be misunderstood on that point) because it is ne
cessary to go to the extent of the rule in this case upon its particular facts, 
hut because, in my apprehension, that is the extent of the rule when it is 
stated theoretically and when it is necessary to go so far. That is, that the 
exact converse of the rule that obtains in municipal law is applicable in 
international concerns to questions between the individuals and nations, 
— not between the individuals of one nation and the individuals of ano
ther, hut between individuals and nations.

Now, it is a familiar rule that if a man is in the exercise of a legal 
right, no matter what he is doing, if it is something that he has a legal 
right to do the consequence of his conduct to any other persons consti
tutes no objection, no legal objection I mean, to the exercise of his right. 
The consequence may be destructive to others, but those others have no 
legal right to complain, whatever moral grounds they may have for remon
trance. The law offers no redress. I claim the law to be the other way 
exactly when the question arises betwen the individual pursuing on the 
high seas some object of gain of his own, when the consequence becomes 
gravely injurious, not to say destructive, to some important national inter
est of a nation bordering upon the sen. That is the proposition. 1 have 
endeavoured to illustrate it as lying at the bottom ol all these well-ascer
tained rules that apply in peace and in war, — one set that apply-to the 
rights of belligerents, which do not, of course, arise in time of peace; 
another set which apply to cases that occur in times of peace, and to point 
out many forms these seem to take in the reservalion of territorial seas, 
in the operation of general Statutes that apply all along the coast, in the 
operation of special Statutes that apply to special cases, and coming down 
to those occasions of the exercise of actual force which becomes necessary
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even on the spur of the moment amt are not preceded by any previous 
exigency.

I have alluded to most that I care to refer to of these belligerent rights ; 
but there is one which has been made the subject of so much observation 
on the other side that while it has nothing to do with this case, except as 
an illustration of the argument, I want to refer to it very briefly, a<Tl that 
is, the right ofjeareh.

Now in this case we have nothing whatever to do with the right to 
search as I slmlPfioint out by and hv. If it was exercised in the case of 
these cwwsgfs it was exercised years ago and that is a subject that may 
rentjun to be discussed between the two nations, Iml it is not referred here, 
and I iTîhnot go into it at all. Hut that is one of these belligerent rights 
and it is said, anil said upon excellent authority, frequently the right of 
search is confined to a time of war. You will find that stated. It is 
remarked by Mr Justice Storey in one of the cases that have been referred y 
to — it is remarked by other writers and judges which have been 'cited ill' 
the course of this discussion — the right of search is a war right.

The President. — Except where it is conceded by special convention.
Mr Phelps. —Yes, but it is exercised as a right independent of Treaty. 

Why i - It a war right? Is the right of self-defence to neutrals any greater 
in time of war than in lime of peace? Nobody could claim that, It is a 
war right because the necessity for it principally arises in time of war, 
because the cases are very rare indeed when in lime of peace it can be 
regarded as necessary or reasonable to overhaul the vessels of a friendly 
nation and subject it to a search.

Bulsupposeit was necessary? —Suppose it became necessary,is there 
any principle upon which It can be denied in lime of peace if you establish 
the necessity? In point of fact it has been affirmed and has been con
ceded by very high authority in lime of peace hut under another name. 
In a remarkable instance that is referred to in the United Slates’ Argu
ment where the discussion arose between Lord Aberdeen, who was then 
Minister of foreign Affairs, and Mr Webster, who was the Secretary of 
State of the United Slates — there a certain right of visitation was asserted 
by Great Britain in time of peace, enough to answer the ncccss 
case, and it was objected to by the tinited States. “ Why ”, says Lord 
Aberdeen, “ this is not I lie right of search. We are not claiming the 
right of search. We are claiming the right of visitation." Well, jfjie 
was defining the term according lo its technical meaning, as recognized 
by Courts of Justice in maritime cases, lie was right. The right of search 
goes further, lie pointed out that it was only the right which was made 
necessary in lime of peace, and did not amount to the right of search. 
Well, Mr Webster, on the other hand was obliged to concede — he was 
the last man in the world that could successfully argue the wrong side 
of a question, and one of the last men that had any disposition lo do it — 
lie was compelled to concede to Lord Aberdeen that to that extent the 
right existed, hut he says it is alter all the right of search ; and in that he
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was right. You are only modifying, reducing, thà extentlpf the exercise 
of this right, because the extent of it is so much less ini time of peace 
than in time of war. I read from page 102 of ourtArguraent where the 
extracts arc; the whole of it is here. This is take! from Mr Webster's 
works. My friends, 1 believe, have referred to the lamerorrespondcnce 
from the British official sources, lie says : / /

That it—

(that is the British Government) / \

still maintains, and would exercise when necessary jfs own right to ascertain the 
genuineness of any flag which a suspected vessel nJglil bear :

Mr Justice Harlan. — That is what Lord Aberdeen /ays
Mr Phelps : x.

that if in the exercise of this right, either from involuntary error or in spite of every 
precaution, loss or injury should be sustained, a prompt reparation would be afford
ed, but that it should 'entertain for a single instant I ho notion of abandoning (the 
rigid itself would be quite impossible.

That is the position of Great Britain in regard to the right of visitation 
in time of peace — enough, at least, to as certain the true nationality of the 
vessel.

Now Mr Webster denies.that right in that case upon the ground that 
it is not necessary, but what does he say about the general rule?

Tlujt there is no right to visit in lime of peace except in the execution of revenue 
law s pi* other municipal regulations, in which cases the right is usually exercised 
near the coast or within the marine league, or where the vessel is justly suspected 
of violating the law of nations by piratical aggression ; but wherever exercised, it is 
a light of search.

And that is where that question was left. That isMIie kernel of that 
whole discussion extracted from despatches that are voluminous and will 
be interesting to be read by anybody w ho desires to pursue this subject 
further than it is at all necessary for me to pursue it. Lord Aberdeen 
says : We do not claim the right of search in lime of peace, hut we do 
claim the right of visitation and going on hoard and searching for which 
the right is claimed. In other words, we only claim in lime of peace the 
right of going as far as is necessary. Mr Webster replies : While you 
have not that right in this case, admit in time of peace, you may visit 
when il is necessary when there is a revenue law or any aggression, or 
that sort of thing, but that il is generally exercised near the shore, but it 
is a right of search wherever it is exercised.

lie was far too clear in his legal principles not to see that the moment 
you set upon the vessel of the other nation in the exercise of a claim of 
right that was a right of search, and that the definition of that term was 
not to he limited by the enquiry whether you search the deck, or whether 
you search the cabin, or whether you search the hold; that to hoard il
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ill all for llie purpose|of ascertaining facts was a right of search — a limited 
right, of course, but limited by the necessity of tbe easel

• Now the case of the Trent has been alluded to in this connexion, and 
1 pass rapidly over these illustrations. There was a discussion between 
Great Britain and the I ni led States arising out of Hie taking by a naval 
vessel of the United States of the ambassadors of the Confederate States 
who were on their way to a European' country. That vessel was over
hauled, and they were taken out. Great Britain desired that they should 
he restored, returned or released ; and a discussion looly place. How did 
that come out? I have no time to wade through the discussion ; it is not 
useful. The precedent arises from what was conceded, not from what 
was claimed on one side or the other. Mr Seward gave up those men 
upon the ground that if the United Stales had a right to intercept them at 
all, it must, according to the established usage of nations, have capturée

i the vessel. That if the vessel was engaged in such conveyance of contra
band of war as the United States had a right to object to, the rule on that 
subject had become settled and established in international law, and the 
only way was to capture the vessel. Of eohrse, if the occasion was not 
one that the United Stales had a right to object to, then, of course, she 
could not interfere at all, and on that ground you will find, if you pursue 
that somewhat interesting correspondence, the men were given up. But 
a point that was made and discussed then remains unsettled. It was 
asserted on the one side and denied on the other, and there was no con
cession, and there was no settlement, and that was whether ambassadors 
come within the rule that excludes a neutral vessel from conveying the 
military and naval officers of one belligerent. It is quite well settled that 
a vessel exposes itself to capture il it is made the means of transporting 
military or naval officers for any State. That is quite well settled. Now 

x il was said on llie part ol the United Stales, this is equally within the 
spirit of Hie rule. Those ambassadors, though not officers, neither mili
tary or naval were on their way across the sea to negotiate an alliance or 
a recognition of this war. Their business is directly in aid of the rebel
lion, and, if it succeeds, may turn the scale and make the rebellion suc
ceed. That was Mr Seward’s argument. It was said on the oilier hand, 
that rule has never been extended to civilians ; it slops at military and 
naval officers, and if you go away from that, you get into such secondary 
consequences and indirect consequences that there is no possible limit 
to a great many cases that can be cited where a vessel is carrying passen
gers that arc really in aid of the war, when you cipher it down to its ul
timate conclusion. That point remains unsettled. That was denied by 
Great Britain ; hut the controversy came to an end when Mr Seward con
ceded that if lie was right in classing ambassadors with military and naval 
officers and bringing them within the operation of established rules, then 
he should have seized the vessel. Therefore, in no event, could he board 
the vessel and lake certain persons out of it : he should seize the vessel 
and bring it in.
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The President. — II must be judged and go lo a Prize Court.
Mr Phelps. — Yes : if lie seizes the vessel and brings it in then lire 

a right to lie heard and they are lo he heard upon the truth 
of the assertion. They may show if they please these men were not 
Ambassadors, or ordinary passengers, or whatever the fact was, but if you 
board (he vessel and lake the men out there is never a jmliciul proceed- - 
ing. That is not warranted, and that ,is the [point on which the Supreme 
Court of the United Slates split in the case of /ton» v. Hunch/, where a 
capture was made by a Vrcncli cruiser of a vessel. — she'was entitled to 
capture but it was not carried into port. The majority of the Court 
thought it could not he sustained, but Justice Johnson thought otherwise ; 
and perhaps the linal conclusion of the Court in the next case which says 
that Hone v. Himely may he said to he overruled may have that effect.
I cannot see it so; I cannot see that the effect of the judgment of the 
majority of the Court in /lose v. Himely has ever been diminished ; and 
Ido not think the argument in favour of the claimatits of the vessel has 
ever been answered. But that isvjuile immaterial to the present case.
The case of the United States as presented by Mr Seward comes still 
further within the principles of the objection to the capture in the case of 
Rose v. Himely. That is all there was in this “ Trent ” case.

Now we have stated many instances in the argument : 1 need not go «
over them : I am sure that the Tribunal have read what we have under
taken to say on that subject; and if they have they do not require it lo he 
repeated. Take that case of St. Helena, where Great Britain prohibited 
vessels from coming within 12 miles or 12 leagues, or whatever it 
was; it was a long distance, quite outside the territorial waters — from 
coming there at all. Now suppose a neutral vessel engaged on the high 
seas, not a French or a British vessel, hut an American vessel, if you 
like, engaged in the transportation of passengers on the high seas, no 
war then existing at all, because the war was over with the final surren
der of Napoleon. It was a time of peace, and there were no belligerent 
rights at all, either as against neutrals or anybody else. What is 
to hinder a vessel on the high seas, away out from the territorial waters, 
in carrying a passenger for hire. It is a perfectly legitimate, lawful, 
honest, and honorable business. Why was it prohibited? Now into 
Ibc necessity of I bat prohibition, or Ibc propriety of it upon the facts, I 
do not enter. That is a question that it is unnecessary to revive at this 
dale, whether the Kmperor should have been imprisoned, or whether he 
should have been retained there, or whether any of these measures were 
necessary and proper on the facts of the case, is a question of fact; but 
supposing that we concede the promises which the British Government 
asserted — suppose it was true that the necessity of their self-defence re
quired this measure, then what do you say of it as matter of law ? Gan 
anybody challenge it? I could go on referring to cases of that sort, and 
referring lo supposed cases; an eminent writer has well remarked, in 
a passage cited here somewhere, that where cases may be supposed, there
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cases may exist; that that which may he fairly and reasonably supposed 
maycoinc to pass, (loon with all the illuslralions that the most fertile ima
gination can suggest; and 1 respectfully invite any lawyer, any " " cist, 
who desires to c ' N mind with the consideration of this question for 
any purpose — 1 respectfully invite him to set his imagination at work, 
and see if he can slate any case or suppose any case, in which the pursuit, 
for profit or gain by an individual, of some purpose or business, or what
ever you call it, upon the high sea, comes in contact to a gravely inju
rious extent with an national interest, whether that nation has
a right, or there is any case in which that nation has not the right to pro
tect itself, whether there is any case in which, citing the language that I 
read yesterday, the right of the individual, that is to say what would 
otherwise be a right, what would otherwise he inolTensivc and unobjec
tionable, must not giv&»»y 1 whether it js in lime of peace or in lime of 
war ; whether it applies to one national infhrest or another; whether it is 
an industry ; whether it is a commerce or a'trade; whether it is any inte- 
reslthat can he dignified with the name of a national interest important to 
he maintained, important to-be defended, and which is injuriously as
sailed N „

Why, what was tin; history of all that warfare between England and the 
continental countries— that war which was made the subject of the judg
ment of Lord Stowell that I refer to in the American Argument where ves
sels were seized under tlie Orders in Council, that war which figures so 
prominently ill the history of the world, — in the diplomatic and general 
history of the world of those days, the early years of this Century. Why, 
as was remarked the oilier day when this was incidentally alluded to,— Hie 
President remarked that it did not begin on the side of France or Napo
leon ; it began with Prussia. It was Prussia, in the first place, in the 
year I8(M), that put forth a decree closing ports of that country on the 
North Sea and the rivers to English shipping, a nation with which they 
were at" peace. Well, I do not discuss the necessity or the propriety of 
that at all ; if I were to, I should be inclined to conclude at this day of I lie 
world that there was no justification for it. Ily way of retaliation, the Bri
tish Government gave notice that they established a sort of paper block
ade from the Elbe lo liresl, where they had no force, with certain restric
tions that I need not go into. That was their response. Then Napoleon 
came out with his Ilcrlin Decree, and declared the British Islands lo be 
under blockade anil commerce with them as well.

Mr Justice Harlan. — Where do you refer to for that?
Mr Phelps. — I was referring to Woolsey s International Law for the 

convenience of the dates, at page 352. There there is a very clear state
ment of the history if one cares lo look at it. Then in 1807 came the 
Orders in Council from Great Britain declaring that no vessel should he 
permitted to sail from one port to another (I am now quoting from the « 
Order) both of which ports should belong to, or be in the possession of 
France or her Allies or be so far under their control that British vessels
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miglil not trade. A second Order in Council declared all the places of 
France, her Allies and Colonies, and also Slates at peace with Great Bri
tain, and yet excluding her (lag, should be under the same restriction as 
to peace and commerce ns if blockaded by British forces. “ What was 
the kernel of all that? It was an assertion by those nations ofllie right to 
extend tlie principle bf blockade far beyond any limit that it had ever 
reached before. Instead of confining it, as established fuies confine it, to 
I hose porls w hich are blockaded actually by the presence of an effectual 
force, Ihev assumed the right to declare a blockade on paper as against 
neutrals. What was done against their adversaries, of course, has no
thing to do with these questions; they are simply acts of war. As against 
neutrals, they excluded from the ports honest, legitimate commerce. 
Here; again, 1 shall not occupy myself at all with the discussion of the ne
cessity of those things on the part of any of those countries, — on the 
part-of Russia, in the first place, on the part of England in the second 
place, on the part of France in the third place, and, finally, the United 
Slates were drawn into it by the embargo they established, and the 
bitterness that came from that was only quenched in the \tar of 1812. 
The principle was, and that great lawyer, Lord Stowell, affirms it in the 
clearest manner, that all those things, strong as they were, extreme ns 
they were, were within the right of the nation if the necessity of the case 
require it. We have cited some of these cases. Il is always agreeable 
lo refer to the language of so great a law yer and so good a wrilcr as Lord 
Stowell on any subject, and, granting him his premises of fact, the law 
that lie laid down is not to be doubted and never has been doubled. 
There is not a case to be found that 1 know of, there is not a writer to he 
found, with whose writings lam familiar, who ever undertook to say that 
Lord Stowell was wrong. Plenty have been found to say that the facts 
did not give rise to the necessity that was claimed; plenty have been 
found to criticise, — historians and historical critics — the action of these 
nations, but upon what ground? That they were wrong in their law? 
No, that they were wrong In their facts, and this was on the condem
nation of a vessel; il Was not an abstract or obiter opinion of his; it 
was when a vessel of a neutral Power was c "on the high seas by 
British cruisers ' g to carry on a legitimate and proper com
merce with porls, when there was no blockading force, in violation 
of this paper blockade that the question came up for Lord Slowell’s 
decision, lie says in the case of the “ Success ” in the 1st Dod
sons’ Report at page 133', and I read from page 135 of the United States’ 
Argument : —

The blockade thus imposed is certainly of a new and extended kind, but lias 
arisen necessarily out of the extraordinary decrees issued by the ruler of France 
against the commerce of tills country, and subsists, therefore, in the apprehension 
of the court at least, in perfect justice.

lie did not say it was an act of war; it could not be an act of war; it
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was the seizing of a vessel of a nation with w hom they were not at war — 
a neutral vessel.

In the case of the “ l'ox ”, in the 1st Edwards’ Deports, page 314, 
cited on the same page of our Argument he says

When the state, in consequence of gross outrages upon the laws of nations 
committed by its adversary, was compelled by a necessity which it laments, to 
resort to measures which it otherwise condemns, it pledged itself to the revocation 
of those measures as soon as the necessity ceases?

stating in the clearest manner the principle upon which they rest.
In the case of “ The Snipe ”, which is also in Edward’s Deports, he 

says : ,

In that character they have been justly, in my apprehension, deemed recon
cilable with those rales of natural justice by w hich the international communica
tion of independent states in usually governed.

That Judge had not made the discovery, for which we are indebted to 
my learned friend, that justice did not make international law in new cases 
between nations, hut that you must find the previous sanction of the es
tablished usage of the world before you can execute the justice that lies 
plainly in your way. lie proceeds upon the ground that in that absolute
ly new case, when the idea of blockade rights as against neutrals was 
carried out of sight beyond any assertion that ever had been made be
fore, if the necessity was such that the rules of natural justice made it 
right and made it applicable, why, then, it was within the principles of 
that international law , on which alone there would be a judgment of con
demnation against neutral vessels or otherwise innocent vessels not en
gaged in carrying contraband of war, but simply engaged in legitimate 
commerce with ports that were not blockaded.

Let us try this for af few moments, and I shall get on with all these 
points as fast as I canl It is my misfortune and not my fault that I 
cannot gel on faster. It lakes a greater ability to be brief titan it does to 
be long, as we all know pretty well.

Now, suppose a set of cases to which the attention of my learned 
friend has been invited, and the failure of the attempt of lawyers of the 
first rank from whom everything is to he expected that their side of the 
question admits of,— the utter failure of the attempt of my learned friends 
to give an intelligent answer to these enquiries — is a stronger argument 
in favour of the propositions that we advanced than we can make. If 
they could be answered, surely no men in the world are better qualified 
to do it than my three learned friends who have addressed the Court at 
considerable length. When they fail, we have a right to say that every
body will fail.

Now , I am sure the Tribunal could not have failed to observe, as we 
passed along through some of these historic instances, the various sup
posed cases that were made. We will go back to Mr Blaine’s illustra
tion that he put out in the correspondence w hich is as good as any other.
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Here are these Newfoundland Fisheries belonging to Great Britain or its 
province, the source of a valuable industry, a great means of subsistence 
to its people, carried oqnor a very long lime, and protected by the laws 
of that Province. That they have any properly in the fish which does 
not attach to the shore outside of the 3 mile line, they do not claim. 
None of the conditions upon which we have claimed the properly in the 
seals attached to them. ■ I shall have something to say about what was 
claimed, which I omitted in that part of my argument, at the proper time; 
but 1 am talking about the present slate of things.

Now suppose vessels go up there, keeping outside the terri to rial waters, 
and proceed to destroy those fish by dynamite or other explosive processes 
by which I hey can he brought to the surface and availed of wholesale, 
and out of which a profit can he made, the necessary result of which is 
the destruction of a fishery, and extermination of the fish. Now, we put 
that question : Is Great Britain remedyless ? Have they to submit to that 
destruction at the instance of a few fishermen from Cape Cod that can 
make a profit for a year or two, or possibly^a single season before the last 
fish disappears? Now, what does my learned friend say to that? Well, 
he says that would be malicious. He apparently feels that he touches 
bottom there. There is an element of malice. Well, let us see; slop a 
minute ; 1 do not suppose I he case where an expedition is fitted out to go 
up there for the mere purpose of destroying the fishery. That is not 
the ease. 1 suppose the ease where the Nantucket fishermen can make 
a satisfactory profit out of the business for a year or two, and that 
is what they go there for. If, then, to define malice to be the express 
desire to work an injury to a person for the sake of working an injury, 
why it does not apply to that case. These men are there to make money. 
They are there to make money regardless of the destruction that they are 
working.

Now, 1 agree w ith my learned friend that it would he malicious in the 
true definition of that term ; not malicious because it is pure malice, but 
malicious because wanton, reckless destruction is always malicious, and 
it is not to he redeemed by the fact that a man can make a profit out of 
doing it. If 1 fire my gun out of the w indow into the street without taking 
any particular aim and destroy somebody's life, 1 am not to be heard to 
say, “ I did not mean to kill that man. I did not know that he lived 
there; I Imd no quarrel with him. ” “ Why did you fire that gun out of 
the window?" “ Because somebody told me he would give me £ fi if I 
would. That is what 1 did it for. I had no wish to injure anybody on 
earth. I could make a profit out of it. ” Does that exonerate me? Does 
that exonerate me from that malice which to a certain extent must always 
exist to make a man criminally liable? It may or may not be murder, I 
do not discuss that. It may he modified to the degree of manslaughter, 
death occasioned by gross recklessness or gross carelessness; but with
out the malicious intent to destroy the individual who was afterwards 
killed ; that 1 do not debate, but that I should be criminally responsible

/
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for tlic^u-l in some degree of the law of homicide is plein enough ; but it is 

not in the least modified by the gain.
Now in that case, my learned friends do not undertake to say that 

Great Britain has no right, that all she could do was to go and invite the 
United States to enter into a Treaty by which she could keep everybody \ 
at home. These people may not be subject to the jurisdiction of the 
United States. They may he wanderers of the sea, subject to no parti
cular jurisdiction, like some of these bands of renegades that were broken 
up by President Monroe and another President in the cases that we have 
cited. That is not piracy. As my learned friends well argue, that does 
not come within the definition of piracy, to come there and destroy the 
fish by dynamite. Is there any right of defence or protection, or must 
the Government sit down and permit that to be destroyed? Apply that to 
this business of quarantine. Quarantine laws are in force within the 
territorial limits, and territorial limits are usually sufficient for the pur
pose. There is no necessity to go out on lb the high sea to intercept 
a vessel usually to enforce quarantine regulations, lint suppose it be
came necessary supposing a vessel coming from some plague-stricken 
port, laden with contagion- which would ravage a whole continent, can
not be met effectually within the three-mile limit, and you have to go 
outside, is there any right. Great Britain has asserted that right by sta
tutes that are on her Statute Book yet, and which arc mentioned with ap
probation by writers and Judges. Suppose Ibis case of the cable to 
which my learned friend's attention was invited. Supposing two nations 
established a cable and there is a party who, by oyster-dredging or by 
some industry at the bottom of the sea, (bat is well enough in itself, if it 
did not interrupt the operations of the cable, is interrupting its opera
tions and is threatening its destruction, and the man says, “ I am on the 
high seas ; I am fishing. Fishing is a right on the high seas. If it 
interrupts your cable, I cannot help that. You must lake care of 
yourself ”, Is there any remedy ? My learned friend says, “ Yes, you 
have a Treaty. We have a Treaty to prevent that very thing, showing 
that my illustration is mil very far fetched. We anticipate that by 
a Treaty ". Willi whom? All the nations of the earth ? No, that 
is practically impossible; if one nation is left out of the Treaty, 
that may go and engage in the very operations that endanger Ibis 
cable. Suppose some nation says “ I decline to enter into il, as 1 have 
a right to do there is no obligation on the part of any nation to enter 
into any Treaty unless she pleases. That is a matter of agreement. 
Suppose any country is, invited by the United States to join in a conven
tion for the protection of a cable between Newfoundland and Ireland, 
which is a Government work, if you please, the nation says, just as some 
of the countries replied to Mr Bayard's invitation to join in a convention 
for the preservation of the seals, “ There is no objection lo it, hut it does 
not interest us. We do not care lo go into it ”. The only nations that 
responded to Mr Bayard in that way were Bussia, Japan, and Great BriJ
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lain, in Ihe first instance. All the rest stated it did not matter, bul\put 
it aside, saying it was not a thing that they had any interest in. Now 
suppose that nation refuses to enter into a convention, or suppose wha 
is inevitable, that it is found impossible to extend it to every sea-going 
nation on the face oftbe earth, or suppose in this case, as 1 have supposed 
in the case of the dynamite, the parties engaged in this fishing are not 
under the special control of any nation, or are a parcel of renegades from 
various nations. The question is, the right of the Government to protect 
that valuable and important industry, or whether at the instance of this 
gang of adventurers, or this parcel of individuals, we must submit to 
have it destroyed.

My learned friends have no answer to that, except to say, there is a 
treaty. \ x

It does not meet the point. The treaty does not show there 
would be no rights if there were no treaty. Suppose we have a light hou 
away out in the sea, more than three miles, and somebody engages in' 
an industry out in the sea, or a pursuit that entirely obscures or perhaps 
endangers Ihe lighthouse, or perhaps does not at all, but entirely or large
ly obscures the light, so that the vessels of the country that established 
it are deprived of the benefit of the light, — what is my learned friend’s 
answer to that?

He says the lighthouse is a part of the territory of the country. That 
is one thing, but on what principle is a lighthouse part of the territory of 
the country 10 miles out at sea? Upon what principle has anation a 
right, if they are correct in these theories, to put a lighthouse out there 
and say, “ It is part of our territory?” Why none whatever. And even 
granting it is a part of the territory, suppose you say, “ This structure we 
have erected at our ow n instance in a part of the sen which is the highway 
of nations and common to all the world is part of our territory’’ — “Very 
well; we do not interfere with your territory; we carry on a legitimate in
dustry” — “ But you are obscuring the light and rendering the light
house in a great measure valueless.” They reply; “Well, we cannot 
help that ; we are in the exercise of our right.” And there is not one of 
these cases that my learned friend can answer, because each case, as it 
stares you in the face, shows the impossibility of establishingany principle 
of law that justifies a class of outrages of that description; much less
can you cite any case in the history of the world in which anything of 
that nature ever was submitted to.

Now 1 have discussed, as 1 said in opening my observations this 
morning, this proposition of law on the basis of Ihe theory that the objec
tionable business or industry was innocent in itself, — was fishing, was 
doing anything which in and of itself, if you could look at it aside from its 
consequences, could notbe objected to upon moral, legal, or any grounds; 
and 1 have tried to show, and Ihe more this proposition is reflected upon, V 
the clearer it becomes to any mind I think that is capable of clear thought, 
that even there where the question is between the individual and the nation



he must forego llie small gain (tint he would make by the destruction of 
an important national interest. , o

But what is this case ? It is a case where the pursuit, which is claimed 
as of right, exterminates this race of animals, as well/ns destroys the 
industry. So far as it destroys the industry, so far as that consequence 
alone is concerned, it would come within the supposition that I have 
been dealing with. It might destroy the industry, but still be in 
other respects an innocent pursuit in itself. That might be. Then 
would come the question, whether the principal rule, or rule that I have 
cited, is the true rule? It is nothing of the sort. It is the extermination 
off the world of a valuable race of animals, the last of their species ; and 
it is doing that in a manner, in the first place, that violates all the law 
that is administered everywhere for the protection of such animals. In 
the second place, it is so inhuman and barbarous that it would be indict
able in any country under (he head of cruelty to animals if it brought no 
extermination. There are things that the owners of animals may not do. 
You may slaughter your domestic animal if you please; that is an incident 
to the right of property, and is'one of the uses to which they are put : 
You may put them-to death because they are no longer serviceable or for 
the purpose of making use of their flesh or their skins ; but there arc 
methods of putting them to death that the law of no civilised nation will 
allow. There are ways of disposing of your ox and your ass that would 
subject you to indictment although it is your own and on your own pro
perty under the law of any country that I know anything about or desire 
to know anything about, — barbarism and inhumanity to this humbler 
creation of the Almighty is as much prohibited by the law 09 tjie infringe
ment of the property rights. f*

There is a class of people who seem to think, if you may judge by 
w hat they say, that gain is the only foundation of right or wrong in regard 
to anything which can be called properly ; that the dollars and cents are 
all there are of it ; that the principal function of men on this earth is tor- 
trade'and to vote, and w hen those arc answered, the function of law is at 
an end. I do not so regard it. I say that this business, and l am going 
to prove it — 1 assume now for the purpose of my argument what I expect 
to demonstrate Iroin this evidence, if it is not already demonstrated — I 
say that the conduct which is claimed here to be a part of the freedom of 
the sea, instead of being something which, if it had no particular conse
quence here, would he innocent and lawful and inoffensive as well as 
profitable — I say that it has a double curse upon it : first, that it is 
exterminating from the world this race of animals, in which we alone are 
not concerned ; in which all civilization is concerned ; in which Great Bri
tain is concerned, in respect of its particular industries, as much as we 
are; in which France is concerned and other nations are concerned, and in 
which all civilization, 1 repeat, is concerned to a greater or less extent; — 
that is what they are doing, and that, I say puts this out of the category 
of the freedom of the sea. Then 1 say, in the second place, if it wafe not



exterminating the race, this conduct so offends the moral sense in its 
manner, is so barbarous, so inhuman, so shocking — too shocking to be 
talked about here or to have the evidence read in its revolting details — 
that is what it is; and then you superadd to that that by such conduct in 
such a manner, you are destroying — or rather these people are, and 
I shall enquire who they are —they are destroying this industry of the 
United States Government, not its only resource by a great many, but in 
respect of which, as I reminded you so long ago that it may well have 
been forgotten, that the law would have been the same if this poor pro
vince of Alaska had been an independent Slate, and this fur-scaling indus
try was every resource that it had for the subsistence of these people or 
for the deriving of its national expenses — the law would be the same ; 
there is not one law for the large State and another for the small one, 
unless it is the law of the strong hand.

Now that is the question with which this Tribunal is concerned, and 
that is the question which would have induced me, if I had pursued my 
own individual judgment, to have argued this case, so far as 1 had any
thing to say about it, in two hours ; because I deny— I respectfully deny 
— that alter this concrete case which is to be determined by the Tribunal, 
stripped of all its adjuncts, its superfluities, its connections, and its un
necessary analysis, — when it is brought down to its elements it presents 
that proposition and that is enough to determine it. Many others that, 
we have tried to discuss, more or less with success, may legitimately be 
presented, or not. The title of the United Stales Government to this ter
ritory is not questioned.

The industry which they built up there is not controverted. Its value 
and importance is not doubled. That it is the means of such civilization 
as is being successfully introduced there in the place of the savage con
dition that prevailed is not questioned. That the operations of these 
euphemistically termed pelagic sealers are of the character that I have 
described and have the consequence that I have described, will not be 
doubled, (if it is doubted now), before we have done with this case ; 
and the question is : Is a Government obliged to sit down and suffer 
conduct at the expense, and for the benefit of this, my learned friend 
Mr Robinson’s particular clients (I should suppose from what he said in 
respect of them), or have they the right of protection in themselves, 
and for the world, against it? It is unnecessary to carry this case in my 
humble judgment a single step beyond that enquiry. The^-stSnd upon 
the freedom of the sea. Very well. You have the right to stand upon 
the freedom of the sea so far as it goes till you get to the limit of it. 
Is this within the freedom of the sea? If it is, why then there are no 
limits. Then the sea becomes not merely the highway of nations — not 
merely the element upon which all nations arc equal — it becomes the 
only element on the face of the earth in which conduct which is uni
versally repressed Gy criminal law can he perpetrated with impunity as
against the nalion that is gravely injured by the consequences of it. Of 
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1
course (as I believe I remarked yesterday and it is constantly to be borne 
in mind in dealing with this proposition), in order for a, nation to assert 
itself against such conduct, it must be brought into the relation of it that 
arises from sustaining a serious injury. In* that respect, it differs from 
the law of piracy. The law has gotten far enough on that subject and 
exposes the pirate to prosecution by any nation, whether the nation has 
been harmed by him or not. The title of the United Stales to interfere 
arises out of the right of self-defence, and the necessity of self defence.

Now', Sir, a few words and hut a few words. 1 remarked that I accept
ed my friend’s suggestion that the destruction of the Newfoundland fish 
by dynamite would be malicious. Exterminating cruelty, barbarity, con
stitutes all the malice that is necessary. If that ingredient is wanting that 
constitutes malice — that constitutes malice within the range of its defini
tion. There is express malice, and there is implied malice. There is direct 
and there is indirect. Like many other terms it has a broad acceptation, and 
the legal acceptation is not necessarily always the popular acceptation. I 
care not to add this element of malice — it is not my argument — it is not 
the ground that 1 have put this upon —1 only say that my friend is strug
gling to find some answer to these points why such a thing would be mali
cious. I say, if it is malicious, this is; and in the same sense that that is 
undoubtedly this is. Now take the suggestion made in the course of this 
argument (by which I was struck) by Senator Morgan. Suppose instead of 
cruising about the sea generally, giving these aniiyals what they please 
to call a “ sporting chance” — (and we shall see exactly what that comes 
to when we come to the evidence; we shall see what the Itrilish idea, so 
far as my friends speak for Great Britain, is of a sporting chance, and I 
should like to commend it to the consideration of the numerous gentlemen 
in England, who know something about sportsmanship) — suppose that 
these Canadians should think proper — I say “ Canadians’’ subject to cor
rection — I shall see how far they are Canadian before I have done — sup
pose these sealers were to establish a cordon of vessels just outside of the 
3 mile line, and lake every seal that came out in the very first season, and 
bring the whole business to an end : Suppose [that. Is that malicious? 
[(this pursuit is not malicious, is that! Why, if in that case, not in this!

They say : “ We have no malice towards the United States’ people.
We are after the skins of the seals, and we are making this profitable ”; 
and they would be making it profitable. There is, no doubt at all that 
any fleet that would go and surround these islands so closely, if the fleet 
was all owned by one party — I mean by one sealers’.association, what
ever you call it — if you go and establish a cordon of vessels outside the 
territorial line in the water, and get all the seals the very first year, old 
and young, male and female, and not leave until you have captured every
one, why, it woidd he profitable — it would be laryely profitable — im
mensely profitable, for that year. Well, now, what do you say to that? 
Js that malicious? It is no more malicious than the killing of the seals, as 
it is. It is no more extermination than it is if you kill them in the way



that they are doing now. Extermination is extermination, whether you 
go there and open lire, and exterminate them all at once, or whether 
you exterminale them in a period that runs over three or four years. 
We shall see, I shall point out, from the history of all their resorts that 
these seals ever had, how long the process of extermination takes. Now, 
I enquire is it any loss extermination, because it is spread over three or 
four years than if it was spread over three or four months? Is it any more 
malicious when it is done for gain in three or four months than when it is 
done for gain in three or four years? Until my learned friends can ad
vance some theory of international law, a science of which they are so 
fond — and after the propositions advanced in this case, if it was fair or 
courteous to assume that that was the extent of their researches into inter
national law — all they could say if they desired — one would think their 
fondness for international law had something of the nature of a lirst love 
about it that might cool upon Iwng acquaintance —- can they suggest, have 
they suggested, any theory of international law which answers the justice 
of this case, the necessities of the case, the necessities of that class of 
similar cases that may be supposed, or that have existed?

When you come to look at the cases that have existed before — (that 
is a subject that I have gone over) — we find they are every one met by 
the prompt exercise, by the Government effected, of this right of self de
fence; and we know perfectly well that there is not a country in this world, 
That has any of this marine or semi-marine property which is the foun
dation of an industry upon its shores — there is not a country in the 
w;orld unless it is the United States, that would permit foreigners to go 
there and exterminate — I am not now talking about even a participation 
— allow them to participate in it except at the least, at the very most, 
under the Regulations which are established for it. Rut is there a country 
that would permit this extermination, even though Hie extermination of 
some of those animals would not be accompanied by circumstances of 
particular inhumanity or barbarity to the animal itself?

Now’ we have cited, Sir, quite a number of cases in the argument, 
w hich at this late stage 1 shall lake no time to remark upon — I merely 
advert to them in support ol a corollary of this general proposition, as 
1 have confined what I have said on the right of self defence to the high 
seas.

We have assembled instances enough, and cases enough, to show' 
that it extends likewise to the territory of friendly nations if it is a neces
sity. Take the case of the “ Caroline ’’ in which Great Rritain came to 
the Niagara River, entered a port of the United States (a nation with whom 
they were at peace, where the law was in full effect), took a vessel out, 
burnt it, ran it over the Falls. There again the question of the necessity, 
for that is the debatable question. It is not easy for me to see that it was 
necessary— any more necessary than it is always necessary for a nation 
that is at war, or has a rebellion, to pursue its enemy into foreign ports. 
Rut the debate that ensued between Mr Webster and the English Govern-



/ — 3161 —

ment on that subject is set forth, and there again the law that the British 
Government invoked was conceded if it was necessary to their defence 
— 1 could hardly call it war, it was hardly that — it was a little insigni
ficant rebellion and came to nothing—that had nothing behind it — that 
might almost have been put down by the police. But whatever you call 
it, if it was necessary to do this act, why their right to invade even a 
friendly territory of lliellnited States was conceded. The same in regard 
to these Mexican cases — the Amelia Island case — several of those 
cases — where the Government of the United States asserted a right to go 
over into foreign territory and break up nests of criminals—there was no 
war — nests of marauders — which the country had failed to do either 
because it was not strong enough, or probably because it. was not active 
enough. Why in the diplomatic correspondence the right to do that was 
not only asserted, hut was conceded, and no satisfaction ever was made 
or ever demanded in any case of that kind. But 1 might say on that 
subject of the “ Caroline ” case before leaving it, that the only outcome 
was the indictment of the British vessel. Captain Me LeaiK(l think the 
name was), who commanded that expedition then, went into the American 
port and cut out that vessel, and in doing so a person was killed on Ame
rican soil. Captain Me Lean was arrested and brought to trial in the 
United States Circuit Court, and he was acquitted. He was tried before a 
very able Judge, and 1 have never heard that the propriety of that acquittal 
was doubted. Of course he had commanded an expedition that had 
killed a man, and of course there was no war between him and his 
country and that to which this person belonged or where the offence was 
committed ; hut he was acting under the orders- of his Government, and 
the Government was acting under the justification of what they claimed 
to he a necessity ; and if that necessity did not exist why that was a matter 
that must be discussed between the nations, and lor which this Officer 
could not be made responsible ; and therefore his acquittal not only look 
place, but, so far as I know, it has always been agreed it was a proper 
acquittal ; and it is altogether likely, 1 am pretty nearly warranted in 
saying, that if the jury had been so far carried away by any popular 
excitement as to have convicted that man under the circumstances, and 
if the learned Court before whom he was arraigned had approved the con
viction and affirmed it, the United States Government would have inter
posed and pardoned the man uponjho grounds 1 have staled.

Now 1 do not refer specially, pt^lic^larly, to what my learned friends 
have said about these various cases, because they do not touch the only 
point upon which they stand in the exercise of self-defence. And we 
come back on this branch of the case, and here I leave it except to lake 
up these facts, and show that what I have asserted in regard to this con
duct and these consequences is true, and is established overwhelmingly 
and completely by the evidence. I take leave of the general proposition 
in support of which this evidence is advanced, as well as for its uses 
upon other branches and topics of the ease, by repeating that it presents



In my niinil I ho crucial, the liunl, I ho determinative enquiry on this suli- 
jocl of Hie freedom of llio non : whether or not conduct of Hint character, 
nml with those consequences, is conduct to .which n nation must submit 
at the instance of individuals, or against which il has a right of reason
able protection? The means by which that protection is to he en
forced is a question not addressed lo this Tribunal at all. You are not 
asked lo say by what means any right which the United Siales Iio\em
inent have here, shall he enforced. If regulations, which stand upon no 
right which are the result of the concurrent agreement of the nations 
— if those lire adopted, why then, of course, means must he adopled as a 
part of llio regulations by which they can he carried into ell’eel ; because il 
the regulations are not a millier of rigid, then the enforcement of them 
would not be a mailer of right, except so far as the agreement on which 
they were founded gave the right. In other words, the right to enforce 
llicui would stand upon the agreement, as the agreement would stand 
upon the award ; lull if the judgment of the Tribunal should he (as 
I anticipate it will be), that Ibis right of protection of ils properly, 
of its interest, of all Hull it has there, resides in the United Stales, 
why, my friend has well said, there is no question about the enforcement 
of that right. \\ hat for? , In the lirsl place, because the question is not
submitted lo the Tribunal. In tin1 second place, because tirent llrilain 
has agreed in this Treaty lo abide by and enforce the award ; and it is not 
to he assumed for a moment, cither in theory or it: fact, that that country 
would fail lo observe its agreement in that respect — not for a moment. 
It would observe it. ITirthcrmorc, suppose il did not — if I am at liberty 

« to stale a supposition, the very statement of which might otherwise he 
regarded as injurious, why the right being declared it is supposed and 
presumed either that, if it is not acceded to, the nation which possesses the 
right has the right, and knows how (in accordance with the usage ot 
nations:, to enforce it; and if, in attempting to enforce it should over
step the limit of necessity and propriety , why the country that is injured," 
on the other hand, by that excess would know how lo obtain redress. 
Thai whole subject about which my learned friends have had so many 
alarming prognostications, about the right of search, the right of this, 
and the right of that, that is a question which I respectfully sav, as far as 
regards the claim of right, the Tribunal has nothing at all lo do with.

W hat the means are by which such rights are enforced where il is 
necessary to enforce them, it is not very diflieull to lind out from the 
established practice of nations in all such cases. It would he a very diffi
cult thing,to lind out just how far nations have been accustomed lo go, 
and how % it is necessary to go, but Huit' is not a question that need 
trouble us here. We have enough to consider without going abroad after 
questions that are not in the case.

Now to come, Sir. as last as I can to the particular facts that 
belong to the application of this obvious and universal rule to this case. 
I have assumed what I have said to be true. I have asserted those condi-



lions in trying to ascertain what llio rnln of Inw was — I have asserted 
I ho I'ondilinns I lint arc necessary In miiko I ho rule applicable. It is one
I hinge In establish » rule hh iiii abstract non upon n hypothetical enso; it in 
quite n not Imm- tiling In upply Hull rule to llio particular on no by proving 
Hull llio condition!* on which llio rule rosis arc germain and belong to llio 
case under consideration.

Now.in llio first place loi me clear away two or three points that are 
brief. In llio lirai place Ibis is a national interest — an interest that be
longs to llio (iovernmenl of llio United States as a i/nvmtmenl, and not 
lo its people, except so far as some of ils citizens may enter into a con
tract with llio Governments In engage in il. The islands were purchased 
from llussia. Ity an Act of C.ongress (llial I alluded lo (lie other day), 
they arc set apart for the home of this herd of seals. They are neither 
sold as the Government lands are generally sold, nor are they made open 
lo entry of settlers, as lands have been largely opened i|i the United 
Stales, under certain conditions. They are reserved, Aids of Congress 
have been passed which my friend look the trouble to go through and lo 
poinl out to the Tribunal — a series of Aids of Congress for the prolec- 
teclion of the industry^ for allowing Superintendents and officers ap
pointed by the Government and paid by Hie Government lo reside there ; 
making Die killing of female seals criminal, or the killing of any seals by 
fire-arms; restricting the number which (ho lessees of the Government 
might take; empowering Ihe Secretary of llio Treasury from lime lo time 
lo reduce llial number as far as Ihe interests of Ihe preservation of the 
herd might require : Hie living a Devenue for the Government derived 
mil of Ihe proceeds of Ihe industry, directly or indirectly, which is quite 
large. The Devenue derived by Ibis Government under Ihe normal con- 
dilion of tilings under Ihe present leases and present arrangements, is a 
million and a quarter dollars, which all goes lo Ihe Government. Wlinl 
Ihe lessees make out of it is made by prosecuting the industry as other 
employés do; and what the poor Indians make out of il. is a better sub
sistence Ilian they have had before.

And now U is said, in Ihe vast variety of things not material that have 
been said, that this does not amount to much. Well, it amounts to all 
that there is of this case. II Ihe ease does not amount lo much, why then 
Ihe Tribunal is engaged upon a case llial is of no very great importance.
II is the case which Ihe Treaty submits, whether it is great or small. It 
has an importance that I have stated. It is quite of as much.importance 
to Ihe United States, to which it is a prominent industry, as it can he to 
these sealers’ industry, lo whom it is a very temporary and speculative 
industry as I shall point out, and it is said : “ Why, the United States did 
not regard this particularly in the purchase of the islands : They had 
their eye upon something else, and the seal industry was unimportant ", 
What else did they have their eyes on? They have owned it now for 
17 years.

Mr Justice Harlan. — 26 years.
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Mr Phelps. — I beg your pardon, 26 years. My law is at least better 
Ilian my figures, if nothing else can be said for it. They have owned it 
for 26 years. The capacity of the American people to find out, what" 
profit there is in any part of their possessions, and to pursue it, is not a 
quality that is open to much doubt — they generally find, and they gene
rally do in everything that is worth doing. What have they made out 
ol Alaska yet? Why, if I had time lo entertain the Tribunal I should 
refer to a reporl of a Governor who was sent out there to govern Alaska, 
and who came out with a report (which I have no doubt he was quite at 
leisure to write, for he did not have much else to do), in which he under
took lo demonstrate tlie great resources of Alaska. And if one goes 
through it, il might he imagined to have been written as a burlesque — 
he so completely fails to make out that, within siglil of anybody that is 
now horn, there is anything there in particular except this fur-seal in
dustry — that nothing could add to the clearness of it. It is all there is, 
except a quarrel w ith Great Britain — I hope it may never he a quarrel — 
hut a dispute with Grfeat Britain about the boundary line— we got that 
by buying Ibis from Russia — it turns out there is no boundary lino that 
is practical between this lisière — between British Columbia — which I 
trust will he accommodated as everything always has been, between these 
countries. It is a disagreeable sort of dispute — hut that and the fur- 
seal are all we have got.

I want to refer to a little evidence (and I shall not he long upon the 
point), to shew that at the time of ils puiVhase, while some rose-colored 
views were entertained by Mr Sumner which have never been realized 
about ils other resources — the things that may he discovered there — 
it is very plain from Mr Sumner’s speech, as well as from other references, 
not only that the fur-seal business was all that was then tangible, but that 
the purchase of Alaska Itself was originally set on foot and brought about 
and came lo pass for the purpose of realizing the profits of this business. 
II is not merely that it was considered and estimated in the purchase — it 
was absolutely the foundation of the purchase.

Now, Mr Summer, in his speech from which my friends quote, and 
which is quite long, cites statistics on page 79 ol the 1st volume of the 
Appendix lo the British Case. They are those lluil I referred to yester
day. lie then says on page HI :

The seal, amphibious polygamous, and intelligent as the heaver, has always 
supplied the largest'multitude of lurs to the Russian Company —

who, as we see, had the monopoly of it under Russia. II is staled 
in the Case what the revenue of that Company was.

I read it from Mr Blaine’s letter for convenience sake in page 266 of 
the first American Appendix show ing what I livable of this had been to 
the Bussian American Company. Mr Blaine says :

Its affairs were kept secret for a long time, hut are now accurately known. The
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ted to 1238746 roubles.

The gross sales of furs and skins by the Company at Kodiak and Canton from 
that date up to 1820 amounted to 20 044 698 roubles. The net profit was 7685 000 
roubles for the 21 years — over 620 per cent for the whole period, or nearly 30 per 
cent per annum.

Reviewing these facts, Bancroft, in his History of Alaska, a standard work of 
exhaustive research, says : We find this powertytf monopoly (irmly established in 
the favour of the Imperial (iovernment, many nobles of high rank and several 
members of the Royal Family being among the stock holders.

lie cites those figures for « different purpose — a purpose lor which I 
referred to some of them yesterday — as shewing the extreme impro
bability that llussia would have thrown open to the world that monopoly 
w ithout being invited. That is dow n to 1820. ltut i7 years more elapsed 
before (be country was purchased by the Government of the United 
Stales? From 1821 fo 1841 the gross revenue was 61 millions of roubles, 
of which Hie net profits were 8500 000 roubles. From 1842 to 18112, live 
years before the cession, the gross revenue was 75770000 roubles, and 
the net prolils were 10 210 000 roubles. It appears from that that the 
profits were not only enormous, the dividends enormous, but that it appre
ciated all the way through down to a time within five years of the purchase; 
under the first lease the stockholders made 30 per cent per annum profit, 
under the second lease 55 per cent per annum ; under the third lease 
45 per cent per annum. I was incorrect in saying it quite appreciated 
all the time.

The President. — Was that gross profit, or net?
Mr Phelps. — Net profit.
The President. — After having paid the Government dues?
Mr Phelps. — Yes. That is the business that we purchased ; and as 

1 said when you contrast it with everything else we have ever done there 
since, with all the resources and ingenuity and enterprise of American 
people there is nothing at all.

Now, I have said (and this is all I desire to call attention to; I cannot 
dwell too long upon this), the way that it came to pass that the American 
Government bought this, was by an enterprise set on foot by certain Ame
ricans to have the Government acquire it for the sake of getting an inte
rest in this importai/ business/ Perhaps, Sir, as the last words before 
the adjournment, and as I shall nfli read much, I may read this from the 
1st volume of the' Appendix to |ke British case, page 411.

Shortly afterwards

speaking of a memorial to the President which was referred to the Se
cretary of Stale, by wliom it was communicated to M. de Stccckl, with 
remarks on the subject :

Shortly afterwards another influence was felt. Mr Cole, who had been recently 
elected to the Senate from California, acting in behalf of certain persons in that 
State, sought to obtain from the Russian Government a license or franchise to 
gather furs in a portion of ils American possessions.

Z



Mr Cole evidently was not aware that lie had taken all these furs 
without any license. ‘ ,

The Charter of the Russian-American Company was afoul to expire. This Com
pany had «already underlet to Iho Hudson Hay Company all its franchise on the 
mainland between 54° 40' and Mount-St-Elias ; and now it was proposed that an 
American Company, holding direct from Jthc Russian Government, should be substi
tuted for the latter. The mighty Hudson Bay Company, with its head-quarters in 
London, was to give way to an American Company, with its head quarters in Cali
fornia. Among the letters on this subject addressed to Mr Cole, and now before 
mo, is one dated at San-Francisco, the 10th April, I860, in which this scheme is de
veloped as follows.

There is at the present time a good chance to organize a Fur Trading Company 
to trade between the United States and the Russian possessions in America, and as 
the Charter formerly granted to the Hudson Hay Company has expired this would 
be the opportune moment to start in.

I should think that by a little management this charter could bo obtained from 
the Russian Government for ourselves, as 1 do not think they are very willing to 
renew the Charter of the Hudson Bay Company, anil I think they would give the 
preference to an American Company, especially if the Company should pay to the 
Russian Government 5 per cent, on the gross proceeds of their transactions, and 
also aid in civilizing and ameliorating the condition of the Indians by employing 
missionaries, if required by the Russian Government. For the faithful performance 
of the above we ask a Charter for the term of twenty-live years.

Senator Morgan. — What is the date of that?
Mr Phelps. — That is dated in 18GG.
The President. — It is from Mr Sumner’s speech I understand.
Mr Phelps. — It is taken from Mr Sumner’s speech; hut the letter 

tlml I referred to was the IOth April, 1866, and is cited by Mr Sumner.
Then a little farther down there is this :

Another correspondent of Mr Cole, under date of San Francisco, the 17th Sep
tember, 1866, wrote as follows :

1 have talked with a man who has been on the coast and in the trade for ten 
years past, and he says it is much more valuable than I have supposed, and 1 think 
it very important to obtain it if possible.

The Russian Minister at Washington, whom Mr Cole saw repeatedly upon this 
subject, was not authorized to act. and the latter, after conference with the Depart
ment of State, was induced to address Mr Clay. Minister of the United Shales at 
St-Petersburgh, who laid the application before the* Russian Government. This 
was an important step. A letter from Mr Clay, dated at St-Petersburgh as kite 
as the 1st February, 1867, makes the following revelation :

“The Russian Government lias already ceded away its rights in Russian America 
for a term of years, and the Russo-Ameriean Company has also ceded the same to 
the Hudson Hay Company. This lease expires in June next, and the President of 
the Russo-Ameriean Company tells me that they have been in correspondence with 
the Hudson Hay Company about a renewal of the lease for another term of twenty- 
live or thirty years. Until lie receives a dclinite answer he cannot enter into nego
tiations with you or your California Company. My opinion is that if he can get olf 
with the Hudson Hay Companylw will do so, when we can make some arrange
ments with the Russo-Ainerican Company. "

Some time had elapsed since the original attempt of Mr Gwin, also a Senator 
from California, and it is probable that the, Russian Government bad obtained in
formation which enabled it to see its wav more clearly.
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lie then proceeds lo give, following on the same page, p. 50, the his
tory of that. It is not very long and 1 will read it :

It will be remembered Ih.'fct Prince Gortscliakow had promised an inquiry, and 
it is known that in 1861 Captain-Lieutenant Golowin, of the Russian Navy, made a 
detailed Report on these possessions. Mr Cole had the advantage of his predeces
sor. There is reason to believe, also, that the administration of the Fur Company 
had not been entirely satisfactory, so that there were well-founded hesitations 
with regard to the renewal of its franchise. Meanwhile, in October 1866, M. de 
Stceckl, who had long been the Russian Minister at Washington, and enjoyed in a 
high degree the conlidence of our Government, returned home on a leave of absence, 
promising his best exertions to promote good relations between the two countries.

As is suggested to me, lie is the one to whom Mr Cole first applied.

While ho was at Sl-Petersburgh the applications from the United States were 
under consideration ; but the Russian Government was disinclined to any minor 
arrangement of the character proposed.

That is to execute a lease to the American parties who wattled it.

Obviously something like a crisis was at hand with regard to these possessions. 
The existing government was not adequate. The franchises granted there were 
about to terminate. Something must be done. As Mr. de Stoeckl was leaving in 
February to return lo his post, the Archduke Constantine, the brother and chief 
adviser of thc/Empcror, handed him a map with the lines in our Treaty marked 
upon it, and told him he might treat for this cession. The Minister arrived in 
Washington early in March. A négociation was opened at once with our Govern
ment. Final instructions were received by the Atlantic cable from St-Petersburgh 
on the 29th March, and at 4 o'clock on the morning of the 30th March this impor
tant Treaty was signed by Mr Seward on the part of the United States', and by 
M. de Stoeckl on the part of Russia.

And in the Treaty, us you will remember, the United Stales gave 

7,200,000 dollars; and the returns which they have received since that 
from their purchase, are very much beyond of course, you will see from 
the statement l made a little while ago, the original purchase price ; and 
this means that the whole idea, and the whole negotiation which subse
quently resulted in the transfer of these islands to (he United States, was 
started in California by the party of Americans who first set out to get a 
contract or charter or lease or something o^tliat kind from the Russian 
Company to enable them to lake the profits of this industry ; and pressing 
that home upon the Russian Company, it finally matured — ripened — 
into a proposition lo cede the whole country to the United States which 
was carried into effect. Therefore the fur-seal industry was not onlv 
all that gave that province any value then, or has given it any value since 
— it was the main inducement and the real origin of the entire purchase.

[The Tribunal here adjourned for a short time.]

Mr Phelps. — I cannot help saying, sir, although it does no good lo 
say it that 1 know of, that 1 feel very sensibly how wearisome and fati
guing the prolongation of this discussion must be to gentlemen w ho have



been so long absorbed with it, who have listened to so much, anil who may 
well be supposed to be as tired of this business as I am, and it is impos
sible that they could be more so. Still, there are facts in this case that I 
am not at liberty to pass over ; I should lie glad to consult the feelings of 
the Tribunal, and I should be glad to consult my own: but I must deal 
with them to some extent because they have been the subject of several 
weeks animadversion on the other side, and we do not feel that we are 
justified in leaving them without observation and reply.

My learned friend desires me to say, sir, or suggested to me that I 
should say that, in the figures which I addressed to you Ibis morning just 
before the adjournment showing the value of this business to the Itussian 
American Company, the fur business there included all the fur-bearing 
animals as well as fur-seals. And that is quile true and I cheerfully 
make the qualification, but it should be added there was certainly of late 
years very little of the furbearing industry except the fur-seal, and al a 
very early period there were a good many other animals.

Now, I want very briefly, having pointed out what this industry is anil 
who it belongs lo, on the pari of the United Stales Government t« notice 
who arc the parlies w ith w hom we arc contending? Who are the pela
gic sealers? Like so many other questions in this case, it is easy lo say 
that it is of no consequence, and perhaps it is a minor point, but it has 
been of sufficient importance lo be presented with considerable force and 
effect by my learned friend, Mr Robinson. We call this an Internatio
nal Arbitration; and it is an International Arbitration so far as the parties 
to it are concerned. What is it in its object and its effect ? Are we con
tending with Great Britain? Why, not at all. We should have settled 
this long ago in the very outset with Great Britain ; and the business in
terest of Great Britain, or of England, are largely concerned and interest
ed in the preservation of this seal herd. There are 10,000 people there 
that are engaged in the manufacture of these furs. It is the head quar
ters for the sale of the furs all over the world; the commerce of the coun
try is largely engaged in il. You have heard the remonstrances against 
the destruction of the seal addressed by leading men engaged in Ibis busi
ness before this controversy arose, — before the United Stales approa
ched it. Well, then what is our dispute w ith Great Britain? Then, when 
you come to Canada, what quarrel have we with Canada, that great and 
growing and abounding Province, — perhaps the largest territory in the 
world under one Government, if you lake its dimensions ? What have 
we in dispute really with our neighbour,— the Province of Canada, with 
whom it is not only our intceesl to be at peace, but the interest of mankind 
that we should be at peace? The world does not always look in the right 
quarter in its prognostications of those misfortunes in the shape of hos
tilities that I hope not so much are lo be anticipated as some people seem 
lo think. Why, it is one place; one little town, Victoria, that is concerned 
in this business. I do not sec that the rest of Canada lias any inter
est in it. Here is a little knot (speaking now of the Canadians and I
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shall refer in a moment to the Americans) of people in Victoria who have 
gone into this business anil who are, what 1 do not mean personally,
I have no attack to make upon them pcrsonnally, for I know nothing about 
them,— I merely want to point out il is a casual, a speculative, a tempo
rary business, in which Hie investment is small, the business is small, 
the protits are precarious, sometimes large but still precarious, as all 
such pursuits must lie, and which is inevitably, if we arc right about this 
being destructive, temporary. . 1

Now in the America^) case, page 28t, there are a few words that I 
wish to read because the authority for them is given there :

Consul Myers, in a report to 11 io State Department, gives the occupation of 
seventy-one owners of sealing vessels hailing from the port of Victoria. Of 
these only fourteen may be said to lie dependent on sealing, and twelve others 
who are employed in maritime enterprises. The remainder are composed of 
individuals engaged in various pursuits. Among the list may be found several 
public officials, seven grocers, a druggist, an auctioneer, a farmer, three saloon 
keepers, a plasterer, an insurance agent, two iron founders, three real estate agents 
a carriage manufacturer, a tanner, two women, a machinist, and others of different 
pursuits.

That is the statement, and I refer the Tribunal to peruse, what I can
not lake the lime to peruse, the authority itself for this statement.

Lord Hannen. — I suppose those are the shareholders of th.e ships. 
That is just the same tiling which would happen in England.

Mr Phelps. —■ I was not aware that it was incorporated.
Lord Hannen. — No, not at all, hut they are the shareholders in the 

ships.
Mr Phelps. — Well, call them shareholders or w hat you please. They 

are the owners of this investment. They are the owners of this invest
ment ; they are the persons who either under the name of shareholders or 
something else are prosecuting what my learned friends call this indus
try. 1 say it is perfectly speculative. It is not a legitimate industry — 
it is speculative, in which various persons take a hand as you would buy 
stock in a railroad company or a steamboat company, or buy a lottery 
ticket, if one is disposed for that s "an on the chance of gain. In 
the light of what I said this morning, of the principles that cover this 
subject, I ask attention to the persons that are engaged in it.

Then the amount of the investment is gone into there. That is show n 
in the same hook. It is said in the Case — and nothing is said for which 
authority is not cited :

It is very questionable, however, whether there is any real investment in Canada 
in pelagic sealing. The vessels are all common vessels, the guns common guns” , 
and the boats common boats, which can all he used in some other industry, excep
ting, perhaps, the old and unseaworthy vessels.

But admitting the validity of the investment, it can be questioned whether those 
embarking therein as a rule pay the expenses incurred out of the sum realized on 
the catch. An examination of the table of sealing vessels and their respective 
catches, as given by the Canadian Fishery Reports, shows that the number of seals 
taken by a vessel varies to a great extent. Thus in 1669 several vessels look less

381^
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than three hundred seals each ; one schooner, with a crew of twenty-nine men, took 
hut one hundred and sixty-four seals, while another, with a crew of twenty-two 
men, took over three thousand. In 1890 the same variation may he seen. In 
1889 the average selling price of skins in Victoria was #7.63. On the catch of one 
hundred and sixty-four seals, therefore, the total received would he #1,334.60, of 
which at least #400 would have to be paid to the hunters.

And so on. This is pursued through several pages further and I do 
not toIte up your time to read it. I just ask attention to it.

It shows that the investment is small, (lie business speculative, and 
the profits altogether precarious.

Now , another thing appears and I cannot pass it without referring to 
it ; and that is the extent, which would have come before you on the claim 
of damages Hint was originally submitted in the British Case if it was not 
withdrawn, to which these vessels are owned in whole and in part, by 
the persons 1 have stated, — the extent to which they are owned by Ameri
cans, who could not pursue this business lawfully, so far as Behring Sea 
is concerned, at any rate in their own country, without being criminally 
liable and having, therefore, to get vessels registered in the names of Bri
tish subjects so that they can engage in this business.

This evidence was brought together in the United Slates Counter Case 
in answer to the claim for damages. That is the purpose for which it 
was gone into, in order to show that of the vessels for which the British 
Government demanded compensation, a considerable share were owned 
by Americans and the facts that are brought out in that I will briefly 
refer to.

Sir Charles Russell. — I would point out to my learned friend that 
this is not a point that we have gone into nor is it relevant, 1 should sug
gest to the Tribunal, that my learned friend should go into it now.

Mr Phelps. — We went into it in the Argument and in the Counter 
Case.

Sir Charles Russell. — I would only say that I shall claim the right 
to be heard on this if 1 consider it important that my learned friend 
should he answered upon it. I think it right to give that warning bid 
I should ask him to consider if it is relevant after the statement he has 
just made.

Mr Phelps. — That is a consideration to be discussed when it comes 
up. If I were introducing new points I should not feel myself at liberty 
to do so, but if 1 did it would raise a question as to right to be heard in 
reply. The facts and evidence alluded to are in the Case ; they are in the 
Counter Case, and the very line of suggestion that 1 am now upon is in 
the printed Argument of the United States, it is in our case, evidence, 
Counter Case, and printed argument.

If my learned friends, in the month or two that they have spent in 
the argument of this case, did not think proper to go into it, that is their 
affair and not mine. 1 am not precluded from adverting to w hat is in the 
Case and in the Arguments before. Whether it was noticed by Mr Cou-
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dert or not, I do not remember. My learned friend, Mr Carter, did not 
undertake to deal with the evidence ; but I am reminded that myTeohied 
friend, Mr ltobinson, did discuss it, and called upon the Tribunal to pro
tect the interests of these people, some 1000 odd, that were engaged in 
this business — that it was very important to Canada, and that it was a 
right upon the sea that must not be interfered with. If that is deemed 
pertinent by my learned friends, am I not at liberty to rydy to it?

Senator Morgan —And has the Tribunal, Mr Phelps, to decide all 
these facts outside the case, or completely to submit to the views of Coun
sel about any facts submitted to us by the Treaty ?

Mr Phelps. —1 suppose that the damages are out of the case, Sir, and 
1 do not allude to that. 1 only allude to evidence that was brought into 
the case and which was used in the argument on the point 1 am now sug
gesting.

Lord Hannen. — 1 would ask you to consider if it is of sufficient 
importance to dwell upon it? Consider how long we have been here. If 
there only remained but one man, not an American, the principle would 
be the same. We should not be able to refuse to consider the principle 
of law simply because there were lew people.

Mr Phelps. — I am very willing, pressed by the consideration I have 
adverted to a little while ago, to omit anything and everything if it would 
be the choice of the Tribunal. I have felt —sitting here after two months 
have been exhausted by the arguments on the other side in which these 
considerations and every other have been dealt with — I did not com " " ; 
it was the right of my learned friend, and it was not for me to complain 
— but 1 felt that when at last I should be called upon to reply over 
all this ground that I should labour under the embarrassment which I 
feel now of addressing a Tribunal that is utterly wearied of the whole 
subject.

Senator Morgan. — I beg leave- to protest against the entire Tribunal 
being wearied by the consideration of this question.

Lord Hannen. — And I did not intend, of course, to express any opi
nion of that sort. It was merely for your consideration.

Mr Phelps. — I am sure of it, my Lord ; and 1 did not wish to dwcl* 
on an unnecessary point.

The President. — Certainly, it is not a weariness. It is a matter to 
be taken into consideration, and we arc not weary of hearing you, 
Mr Phelps. The question is; what is for the decision of the Tribunal? 
The question raised by Sir Charles Itussell is what is in the chsc, and w hat 
you may bring your argument to bear upon. I must say U/at, until now, 
I have not noticed there was anything irrelevant in yourmrgument as you 
pul it; and I believe the best thing to do is for you to to on and argue 
your case as you think proper, and then if Sir Charles ifcwuu_al the end 
there is something to be stated in reply, wo will consider it. I do not 
suppose you intend to enter into such considerations as you are urging at 
any length which will need a reply?

47*
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Mr Phelps. — 1 shall not enter into it. In the Printed Case and 
Argument —

The President. — I believe in the oral argument it has been treated 
before?

Mr Phelps. — Yes, my learned friend, Mr Hobinson. went into it at 
considerable length, and it was not then suggested by my learned friends 
or anybody else that it was irrelevant.

Senator Morgan. — It would be a matter of importance for the consi
deration of tills Tribunal whether or not the law of licence in practice in 
Canada operates to excuse or justify American citizens in the violation 
of the laws of the United States?

Mr Phelps. — I bad supposed it not an immaterial consideration, 
perhaps because il is not immaterial in my own mind in one aspect of this 
business that is sought to be justified as freedom of the sea; namely, 
affording the protection of the British Hag to a largo number of Americans 
and owners of vessels who violate the criminal law of their own country; 
and I supposed that nothing could be more germane to the enquiry whe- 

a liter that wasji part of the-conduct that is justifiable under the freedom 
of the sea than such a consideration as that.

The President. — You will have to consider what is the behaviour of 
the American citizens; and the behaviour of the American Government 
with reference to American citizens also has been alluded to; and I believe 
that is within the limits of your ease?

Mr Phelps. — Yes. It has been discussed by my learned friends 
during these weeks that have worn away. It is only 1 that am left to the 
unfortunate brunt of the weariness that has come upon this case.

The President. — l believe, Mr Phelps, that it is better not to tarry 
to examine beforehand what the ease is, but simply to deal with it.

Sir John Thompson. — Perhaps you would allow me to ask if there 
is any attempt to establish any peculiar privilege under the laws of Canada 
in this regard? because that observation struck me entirely new and out
side the case. As regards the Americans, I presume they are under the 
control of their own Government.

Senator Morgan. — 1 woqld like1 to say,' in reply to Sir John, that 1 
understand the evidence in this case to show that these same persons 
get their licenses from Canada.

Sir John Thompson. — No; there is no license whatever.
Senator Morgan. — Well, their registry.
Sir John Thompson. —They are llritish vessels, and there is no pe

culiar law of Canada upon the subject.
Mr Phelps. — That is all 1 claim ; that they get their .registry there.
Senator Morgan. — And the Hag.
Sir Charles Russell. — Of course, the Hag follows the registry.
Sir John Thompson. — They are not at liberty to carry any other.
The President. — It is not disputed there are American sealers who 

seal under the American Hag out of Behring Sea?

"'I
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Mr Phelps. — Yes, outside it.
The President. —And in Behring Sea?
Mr Phelps. — All those are considerations I was coming to. The 

question is, whether 1 shall discuss them.
Sir Charles Russell. — I am sorry I interposed, hut my learned friend 

prefaced his observation by saying that all he was about to call attention 
to would have been material if the question of damages had been gone 
into ; but as I hat was withdrawn, he did not think it necessary to dwell 
upon it. I pointed out that we for that reason, because the question was 
withdrawn, had not gone into the topic. We do not, of course, admit the 
suggestion of the Itritish ling being used to protect American citizens; but 
I am really sorry that I interposed, as it has taken all this lime to explain.

The President. — No; but it seems to me that we are wasting lime 
about we do not exactly know what.

Mr Phelps. — There is nothing I shall say here, sir, the pertinence 
of which to this case will not be perfectly apparent to anybody who does 
me the honor to hear me. There is enough to he said inside the case 
without going out of it. It is not my custom, I am entitled to say, to go 
outside of any case that I am concerned in discussing. I have been loo 
long engaged in advocacy at the liar not to have learned that that is nei
ther proper nor prolitable. I have said nothing yet that is not directly 
pertinent, as far as I am capable of understanding it, to the issue in this 
case. That 1 do not propose to do, but I must lake one of two alterna
tives. I must either sit down, which I should be most happy to do, for 
I am struggling under great personal disadvantages in trying to carry on a 
discussion for which I am not physically fit, or, if I am to pursue it, I 
must pursue it in my own way, and consider any and every topic that 
seems to me material that the Tribunal, who are going to decide this case, 
should take into consideration. That is the ground on which I shall 
stand. I shall not only lake the liberty to reply to anything that is impor
tant enough to he said on the other side, if it has any bearing but will 
take the liberty to discuss any point or question that has been made on 
this case, so that it has hepn open to the consideration of my learned 
friends on the other side, What I was about to say, and what I should 
have finished long ago, if I had not been interrupted, was in relation to 
what I have pointed out as to the character of the Canadian sealers,' that 
a large number of those vessels arc of American ow nership, registered in 
Canada, so as to he entitled to the protection of the Itritish (lag, and un
der that Hag they are engaged in carrying on a business which the law of 
their country forbids. I say that that is a material consideration when 
you arc determining the point that I have been trying to discuss, how far 
the freedom of the sea justifies the conduct which is actually in question 
in this case. The vessels that I refer to are the “Tlornton”, the “Grace”, 
the “Anna Beck", and the “ Dolphin ”, which arc steam schooners; the 
“ Sayward ", the “ Caroline”, the “ Path Finder ”, the “Alfred Adams ”, 
the “ Black Diamond”, and the “ Lily”. Those were in whole or in part —



— *174 —

you will find this referred to nl page 130 of flic Counter Case of the United 
Slates — the property of citizens of the United States.

The steam schooners Thornton, Grace, Anna Beck, and Dolphin and 0116-half 
of the schooner Hayward were owned by one Joseph Boscowitz, a citizen of the 
United States; that James Douglas Warren, in whose name the claim is made as 
to the steam schooner Thornton, had no real interest tlii lj in, lint that the same 
was mortgaged to her full value to Joseph Boscowitz, who was in fact the real 
owner: and that Thomas II. Cooper, in whose name tU*'clainis growing out of the 

res of the schooner II'.-/'. Smpaardami of the sfcain schooners Grace, Dolphin, 
ami Anna Berk are made, had in fact no interest therein and has in no respect been 
demnifled or sustained loss by the seizures thereof, either as owner of these schoon 
ers and steam schooners, their outfits, or their catches,'!he same being mortgaged 
to then' full value to Joseph Boscowitz, above referred to, and having been con
veyed to Thomas II, Cooper, without consideration, for the sole purpose of giving 
them a registry as British vessels.

It is also insisted by the United States thS| the schooners Caroline ami Pathfin
der were in fact at the time of the time of their seizure owned by one A.-J. Bechtel, 
then a citizen of the United States, and that William Munsie and Frederick Carne 
in whose names the claims for damages growing mitof the seizures of these schoon
ers arc made, had in fact no interest in the schooners or their outfits and catches; 
that the schooners Alfred Adams, Black Diamond, and Idly, (or the seizure of which 
claims are made in the schedule, were in fact, at the time they were seized, owned 
by one A. Frank, who was then a citizen of the United States; that Gutman, in 
whose name the schooner “ Alfred Adams” was registered, was not the actual owner 
of the schooner, her outfit— /

and so on.
The President. — You argue that only as a moral consideration. II 

does not change the legal point of view.
Mr Phelps. — 11 does not change the legal point of view as to the gen

eral propositions that have been advanced, hut it does, 1 respectfully 
submit, enter into the general character of this acl, when it is weighed, as 
a part of the freedom of the sea. >

Senator Morgan. —Suppose the Government of Great Britain expressly 
authorized these tilings to be done by American citizens under their 
law, would that be a moral consideration or legal consideration.

The President. — Here is no question of a special authorization. II 
is the natural operation of laws.

Senator Morgan. — It.might well be a case of special consideration, oi/ 
special authorization, as to be justified under the general law or general 
relations between the two Governments.

Mr Phelps. — These only relate to the seized vessels. We have had 
no opportunity or occasion to enter into the details of those not seized. 
The evidence in support of what I have read, which I do not take time to 
refer to, is cited at the pages I have read, and is all contained in the 
Appendix, and it completely supports what is said about those vessels.

The President. — Well, Mr Phelps, will you tell us your mind about it.
Mr Phelps. — It has been asked by my learned friend why the Uniled 

Slates have not prohibited the taking of these female seals or sealing at 
the improper lime of the year in the North Pacific as well as in Behring 
Sea. The-reason is because it is impossible to go into a parliamentary,
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or Congressional Assembly and propose tire passage of a law that should 
exclude American citizens from the prolits of pelagic sealing so long as it 
was thrown open to the rest of the world. That is the reason. No Go
vernment could propose such a measure as that with the expectation that 
it would he carried. Who would vote for that? If by volingfor it you can 
preserve the seal from extermination it is worth while, but to say that 
the seal shall be exterminated and nobody shall participate in the profit 
except a foreigner would he futile.

The President. — Is this a criticism in Parliamentary Government?
Mr Phelps. — Well it is better than some criticisms ; it is true. It 

would he idle to propost it and it would be equally unjust. Hut Congress, 
as soon as there was a prospect of the preservation *t the seal herd,
passed a statute in 1802, an Act intilled an Act to exte to (lie North
Pacitic Ocean the provisions of the statute for the protection of the fur 
seals and other fur-hearing animals.

Senator Morgan. — I hope you will put it on record. I have nota V"-
copy of that.

Mr Phelps. — It is only a proof and very recent — just as we were 
coming here it was passed through Congress. And now in order to seal 
in the North Pacific as well ns in the Itchring Sea it will he necessary for 
that class of American citizens who. want to go into that business to 
get their vessels registered in Canada, or sail under another Hag.

Senator Morgan. — I suppose it would be as well to say that Congress 
was not aware until a recSnt period that Citizens of the Untied Slates were 
obstructing the policy of their own Country by putting their money un
der the British llag in order to seal on this herd.

Mr Phelps. — The investigations that have been made in this case, 
Sir, have thrown more light upon every branch and portion of this sub
ject than ever had been tliought«of or known before.

Now what is the consequence of all .this ? 1 have done with the par
ties lo it. We say it is extermination. What do they say on the other 
side? What is the ground that they take in respect lo this great under
lying fact that what they call pelagic scaling is necessarily and at no 
distant date a complete extermination.

That is our assertion.
What is theirs? No Member of this Tribunal can undertake to slate 

il is denied, it is not conceded. It is talked about. They say we will 
judge of it. They say there arc other reasons why the herd is being 
exterminated — tflkt it is the fault of the management of the Islands, aH 
of which I shall cornet to in due time if I go on with the discussion of this 
case. Aside from an4conducl good or had, anything that may he expected 
from an intelligent nation that the struggle to preserve this industry that 
belongs to it — aside frotoi all that what do they say is the consequence of 
pelagic sealing in and of itself?

1 repeat, no Member of this Tribunal can undertake to formulate the 
proposition of the other side. They admit killing in the water to he indis-
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criminate, and it must be—for nobody killing seals in tbc sea ran undertake 
to discriminate about sex or age. Unless they are very young animals 
and very small Ihore can bo no discrimination. Well then, what follows? 
Why, if this trade were in its normal condition,-half of the seals lo be 
found in the sea would be females— more them half probably, because, 
while everybody concedes that of those born into the world half are male 
and half are female, it is not the normal condition of any herd of polyga
mous animals that as many males survive ns females. If they did, tbc 
constant war would prevent the increase of the herd at all, and therefore, 
if il were possible to take the census of Ibis herd as it was when llussia 
discovered the Pribilof Islands wherefrom I be lime of I he Creation there bad 
been no human interference with sex, it would not have been found there 
wore as many males as females. Suppose there were in the sea as many 
females as males, so that, indiscriminately shooting, you would naturally 
gel 'SO percent of all that was killed females, I should like to know, in the 
name ofcommon sense and common experience and the knowledge that is 
derived from the propagation of all animals of this class, what the result ol 
that would be. It is a mere question of speed. In the business of exter
mination, the fewer females you kill, the longer you retard the result, but 
i^itjl comes is just as certain from a slaughter of half of the females, as 
it would if you killed a greater number. Hut wo do not stop there. We do 
not concede that to be the case. Wo say that the evidence in Ibis case 
completely demonstrates that the proportion of all the seals that are 
taken in pelagic sealing from one year to another and all through is at 
least 80 percent. It is taken at 78 per cent as a minimum, and it is 
staled at 98 percent and even higher than that in the specific evidence I 
will call attention lo, because this is a fact so important that it needs not 
to be approached or generally understood, but it needs to he exactly 
understood. The evidence that converges from various different points, 
independent points, briefly conclusive, that arc independent of each other, 
completely establish that of all Ibis pelagic sealing, at least 88 per cent 
are females.

Now , in the first place, it may be useful to understand briefly what 
was the general consensus among naturalists, among experts, scientists, 
or practically those who have been charged with the management and 
control of this business before testimony began lo be taken in this case, 
before either side undertook lo examine witnesses or gather fads for the 
purpose of this dispute: It was all one way. This case teems with 
statements, reports, letters, opinions of all sorts from that class of people 
who were either scientific or were brought by their engagements to know 
something about this; and that was the general consensus of opinion. If 
it was wrong, why the wrong was universal,

I read the other day the letter of Messrs Sampson and Company lo 
the Earl of Iddcsleigh, which was written in 1880, six years before this 
Treaty. The lleport of the llritish Columbian Inspector of fisheries, the 
Canadian Oflicial, which is very brief, I will read the substance of from
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llio Case of the United States at page 201. It is quoted out of the Cana
dian Fisheries’ Iteporl of 188(> : — .

There were killed this year so far from forty to llfly thousand fur-seals, which 
have been taken by schooners from San-Francisco and Victoria. The greatest 
number were killed in Behring Sea, and were nearly all cows or female seals.

Then, lower down, Rear-Admiral llotham, of the Itoyal Navy, —
Mr Justice Harlan. — You have omitted to read the Iteporl for 1888?
Mr Phelps. —Yes.

And again in the said report for Isas appears the statement that the fact cannot 
he denied that over sixty per cent, of the entire catch of Behring Sea is made up 
ol female seals, and so forth.

Then Rear-Admiral llotham of the Itoyal Navy, in a despatch to the 
llritish , speaks of seeing the Captains ol four schooners that
were engaged in this business ; and ho says, and this is quoted from his 
Iteporl :

They also mentioned (among other things) that two-thirds of their catch con
sisted of female seals, but that alter the 1st July very few indeed were captured 
" in pup".

For the very plain reason that by that time all the young were horn.
Messrs Lampson and Company referred again to this subject in 1889, 

and Unit will be found in the 3rd llritish Appendix, page 338, which I will 
refer to.

We addressed Lord Iddesleigh on the Hth of November, test), —

That is the letter I read in a former part of his argument.

On the subject of the Behring Sea seal-fishery.
Since that lime tin- number of sealing-vessels, mostly owned in British Colum

bia, has steadily increased, and this year, owing to the high prices obtainable for 
the skins, as many as !i0 schooners, some of them fitted with steam, and amply 
provided with firearms, have been engaged in the capture ol female seals.

It is estimated that their catch this season will amount to no less than 10,000 
skins. This number does not include the many animals killed or mutilated, hut 
not retrieved.

Now, if this indiscriminate slaughter of female seals cannot be stopped, or at 
all events restricted, by some International Agreement (as to a close lime, for in
stance), the animal will, before many years arc over, become extinct, and a large 
industry, in which Great Britain is deeply interested, will bo lost.

Then be says some thing further that is not material to be read.
Now, Mr Bayard’s letter to the American Minister of 1888, which was 

in reply to Lord Salisbury’s request to be furnished, aller the agreement 
had been made that there should be a Convention, with some sketch by 
Ihe United Slates of the Hegulations necessary, — Mr Bayard, in reply to 
that letter, wrote with great fulness under the dale of February the 7lh, 
1888, telling Ibis whole story as it has been told to you. That letter, as 
you will remember, was not only laid before Lord Salisbury, but, at the 
request of the British Government, the Minister sent back for further print-
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ed copies for their use. Now 1 read only that part of it that refers to this 
particular point from page 173 of the British Case, Appendix 3. The 
whole letter is most useful. He quotes this passage from the Inspector of 
Fisheries of Canada that I have already read; and he says, after giving 
the description of the migration and of the general propagation :

Moreover it is impossible to distinguisli the male from the female seals in Ihe 
water, or pregnant females from those that are not so. When the animals are 
killed in the water with firearms many sink at once and are never recovered, and 
some authorities state that not more Ilian one out of three of those so slaughtered 
is ever secured.

Then he writes the passage that I have read from Mr Mowat, the Ins
pector of Fisheries, he says :

That the extermination of the fur-seals must soon lake place unless they are 
protected from destruction in Behrhig Sea is shown by the fate of Ihe animal in 
oilier parts of the world, in the absence of concerted action among Ihe nations inter
ested for its preservation.

And he cites those industries. He points out the interest of England 
in this matter, and he encloses in that a document, a Iteviow of the Fur- 
seal Fisheries of the World, hy Mr Clark, In which all these facts arc 
enlarged upon.

Now, as I have pointed out in the beginning of this argument, 
this was never controverted by the British Government. In one loiter 
only, from which I read, it is very mildly suggested by Lord Salisbury 
that this statement that extermination would result may be open to ques
tion, and that there may be evidence on the other side; but all the way 
through the British Government put themselves on (he ground that, 
anything that is necessary for the preservation of the fur-seal they will 
concur in. The ltussian Minister submitted a memorandum to the Mar
quis of Salisbury at the same time in July, 1888; it is found in the 3rd 
Appendix to the British Case, from which I have been reading, at 
page207, in which he ' "< out the same thing. 1 will only refer to the 
letter without stopping to read it ; that for this reason, from the destruction 
of females and Ihe great waste, extermination is going to result.

Then there is a report oftlie Committee of Fisheries, to Congress, and 
at page 5 will lie found this, which is frequently referred to in the Case of 
the United Slates and Great Britain, in which the Committee having taken 
testimony, and spent a great deal of time over this, make a very elaborate 
report as to the result of the testimony. The testimony, they say, dis
closes that a large number of British and American vessels, manned hy 
expert Indian seal hunters, have frequented Behring Sea, and destroyed 
hundreds of thousands of fur-seals by shooting them in the water, and 
securing as many of the carcases, for their skins, as they were able to 
take on hoard, and also, as to the number killed, that not more than one 
in seven, on an average, is secured. In their report they state that the
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fact of shooting the female seal with young destroys both, and extermi
nation is likely to occur by this process, unless it is arrested,

Senator Morgan. — Was that the Committee presided over by 
Mr Dexter Dunn?

Mr Phelps. — Yes, it was Mr Dunn that made this report. Then 
there is a report of the Secretary of the Treasury in the year 1889, in the ; 
British Case Appendix, Volume 3, which is to the same general effect. 
Al page 382 it says :

11 is estimated that upwards of 300,000 seals were killed by unauthorized seal
ing vessels during the breeding seasons of 1888 and 1889, and as the great n/ajority 
of these were cows, there was an almost equal loss of pup seals. It is obvious that 
the herd must soon disappear under such a decimation of its productive numbers, 
even if the habitual use of lire arms did not tend to drive the seals away irutli their 
haunts in advance of their extermination.

This bears date and is the report for the year 1889.
There is a letter of one of the British Commissioners, Sir George 

Baden-Powell, to the London Times, of November 30th, 1889. It is at 
page 200 of the United States Case, and appears in Executive Document,

, No. 85, of the 52nd Congress. This is what Sir George Baden-Powell 
says. I will only read one paragraph from the report :

MrSlaveloy Hill’s graphic description of the fisheries on Ihe Pribilof 
Islands would lead one to suppose that Canadian sealers captured the 
young males “ dry cows ”, and others of the seal community who cannot 
find room on the rookeries. As a matter of fact, the Canadian sealers 
take very few if any seals close to these islands. Their main catch is 
made far out at sea, and is almost enlirely composed of females. Again 
Mr Slaveley Hill advocates a close time excepting for the monlhs of July, 
August and September. That the Canadian scalers commence sealing in 
December, and seal continuously from then till August. Nor docs a 
close lime get over the difficulty of jurisdiction over the high seas. ‘

That is his statement of this fact as he understands it.
Then there is a letter from Professor Flower, whom Englishmen do 

not need to be told, is one of their most distinguished naturalists. He 
presides over the Natural History Museum in London. II is a letter to the 
London Times of December the 3rd, 1889, which will be found in Hie 
United States Case, page 37, or (he same Executive Document I was read
ing from just now. II is nol very long and the authority is high, lie 
refers to this letter of Sir George Baden-Powell which I have just read 
from, and he says :

Sir George Baden-Powell, in his valuable comments on Mr Slaveley 
Hill's letter upon the Behring Sea question, says truly that Ihe one condi
tion of success in all future regulations is that they should he drawn up in 
the light of a full and complete knowledge of the natural history of the 
case. Scarcely a century ago, fur-seals existed in numbers which appear 
now almost incredible on many coasts and islands of the southern ocean, 
Juan Fernandez, Chili, the Falkland Islands, South Georgia, South Shcl-
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land, Prince Edward Island, the Crozettcs, some parts of Australia, Anti
podes Island, and many more mostly within our dominions, or within 
British influence, all possessed rookeries or breeding places of seals, 
which if protected, might have been still as s and valuable as
those on Pribilof Islands in the Behring Sen. Every one of these, how
ever, has, owing to the ruthless and indiscriminate slaughter carried on 
by ignorant and lawless sealers, regardless of everything but immediate 
prolit, been totally annihilated, or so reduced in numbers that it is no 
longer worth while to visit them. The only spot in the world where fur- 
seals'arc now found in their original or even increased numbers is the 
Pribilof group, a circumstance entirely owing to the rigid enforcement of 
the -vtTse regulations of the Alaskan Commercial Company, which arc 
based on a thorough knowledge of the habits of the animals. But for this 
the fur-seal might before now have been added to the long list of animals 
exterminated from the earth by the band of man — And more to the same 
effect. >

Now this is useful and perhaps^tray justify the time that I have taken 
-hi showing what was the general undemanding and consensus all round, 
iirCanada, in Great Britain, and in the United Stales among naturalists 
witll^refemiçt; to seals about this business before anybody began to take 
evidence in this Case. It is all one way, nothing is produced to the con
trary l— no communication is produced from anybody who undertakes 
to vindicate this business, and to say that it is consistent with the pre
servation of the seal. Then the lirst step that is taken in this Case after 
the 'fceaty was negotiated was the operation of the Commissioners on the 
one sifie and on the other. I want to call attention to what the American 
Conmiissimtgre say. I have only one word to say about that report and 
any one who IÙW read it through will not require that word to be said, be
cause it will liavl* occurred to him. It is the work of a couple of men 
whose authority and reputation as naturalists is not questioned. We 
have no persons in America more competent to speak on this subject if 
they speak honestly than they. A perusal of that report will show w hether 
it is or is not a partisan document of one side of the case, made for a 
purpose, or whether it is or is not a perfectly fair, candid, truthful, and 
scientific treatment of the subject. It would not make it so if it were not so, 
for me to assert that it was. It does not deprive it of that quality to as
sert that it is not. I respectfully commend that report, every word of it, to 
the perusal of the Tribunal, if it has not already engaged their careful 
perusal in view of the question whether it is to be taken as a fair and just 
and candid treatment of the subject, and I leave it without any eulogy or 
observations of my ow n to that candid scrutiny. They give a table w hich 
contains the approximate result of pelagic sealing and the note states 
where they get their information from, which is the best they could get’ 
and it would appear to have fallen short of the full amount. Then they 
say :

It cannot be denied that in pelagic scaling there can he no selective killing, as

4939



far as individual seals are concerned, and only in a limited degree by restricting it 
as to place and time. It necessarily follows that female seals must bo killed and 
seals whose skins owing to age and condition are much less desirable. As a matter 
of fact, there is sufficient evidence to convince us that by far the greater part of the 
seals taken at sea are females; indeed, we have yet to meet with any evidence to 
the contrary. The statements of those who have had occasion to examine the catch 
of pelagic sealers might be quoted to almost any extent to the effect that at least 
eighty percent of the seals thus taken are females. On one occasion we examined a 
pile of skins picked out at random, and which we have every reason to believe wa/ 
a part of a pelagic catch, and found them nearly all females. When the sealers them
selves are not influenced by the feeling that they^tro testifying against their own 
interests they give similar testimony. The master of the sealing schooner “ J. (i. 
Swan ” declared that in the catch of 1800, when he secured several hundred seals, 
the proportion of females to males was about four to one, ami on one occasion in a 
lot of sixty seals, as a matter of curiosity lie counted the number of females with 
young, finding forty-seven.

They pursue Hint subject, and I do not read by any means all that 
they say. Iloxv far that is undertaken to be contradicted on that specific 
point of what the proportion of the female seals killed is by the British 
Commissiooers, I refer you to their lteport to ascertain in order to see 
what they say on that subject, and which of these Heporls is sustained 
and confirmed by the evidence in the Case.

Now the first body of evidence that I call attention to is the evidence 
of the British and American dealers in and manufacturers of seal skins. 
They arc men, all of them, I believe, of that position that their testimony 
is not open to any criticism, or the suggestion of its being unfair or exag
gerated — men representing business houses long established, doing 
large businesses, and through the hands of whom or some of whom, 
every seal skin has passed for many years that comes from this part of the 
country — every one. They divide them into Commander Islands or 
llussian, Alaskan, which means seals taken on the Islands, and the “north
west", which means seals taken in the sea. Now this evidence, I am trying 
to present at least a bird’s-eye view of all that evidence on both sides — 
I shall not overlook any evidence that is adduced on the part of Great Bri
tain on this subject, because it is no use to look at a question of fact on 
the evidence on one side only; it is not only not fair, but not useful, and 
I propose to review it briefly by classifying it.

If 1 were to read it all, it would take me a very long time, and it is 
quite unnecessary. It embraces the testimony of 30 witnesses — eight 
British that reside in London, 2 French in Paris, 19 American resident 
in New York, in Albany and in San Francisco — the leading houses in 
London, in Paris, and in America dealing in these skins. There could be 
no concert between these people, the British at least have no interest in 
Hie Americans, if they were at all capable of allowing any feeling of that 
sort to control their evidence, which I do not for a moment believe — it 
would lie very injust to those men to suggest it — and you will find the 
material parts of these depositions in the collated testimony in the 
Appendix to the Argument of the United Slates at pages 110 and 419.
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What is published there, ns will be seen, are extracts, that is pertinent 
extracts from these depositions, but in all cases the page where the depo
sition in full will he found in the 2nd volume of the United States Ap
pendix is indicated in the margin, so that in reading, for convenience sake, 
the gist or perlWnt part of the depositions, a comparison with the con
text can always byroadily made owing to the ligure in the margin. Now 
these men, of course, understand the subject; it is the business of their 
lives and in regard to many of them, their fathers before them. They are 
above, as I said, any suggestion of stating wlmt they do not believe to he 
the fact, and have no personal interest in the Americans — no other per
sonal interest than in being Americans, and the British even not that. 
The number of those witnesses has been examined and on the authority of 
the British Government, particularly the Britisli witnesses. It is fair to 
assume that the others would have been examined, if there was anything 
to be made out of it, because they are in London, quite within their reach, 
and, of course, arc willing to testify for their Government, if they are 
called. It will be seen that those who arc re-examined do not modify 
their statement on this point in any particular that I am concerned 
with.

Now they say that the male and female skins, except in the case of 
very young animals, are readily distinguishable, and no lur dealer or 
manufacturer contradicts that. We came the other day to some differ
ences in the evidence about there being skins that were not easily dis
tinguishable as between the Copper Islands and the Pribilofs, but on this 
point nobody contradicts it. They arc asked, to be sure “ Was it your 
business to separate male from female skins? ’’ “ Why no ", they say,
“ that is not a separation that is made in the trade " ; and then they do 
not ask them anything further, whether they are likely to be mistaken or 
whether there is any difficulty about it. You are examining men who arc 
testifying about the common experience of all their lives in dealing with 
these seals.

Now wlmt is the upshot of this subject. Tÿtc the British fur 
dealers.

Mr Bevington states “ at least 80 per cent
Mr Fraser, who belonged to Lampson and Go, I believe “ 85 per 

cent -
Sir George Lampson, the head of the same house says *• largely

fc'malcs
Mr W. E. Martin says “ 75 to 80 per cent 
Mr Henry Poland says “ a very large proportion 
Mr George Bice “ 85 to 90 per cent 
Mr W. C. B. Stamp “ 75 to 90 per cent ”,
Emil Tcichmann “ Almost exclusively females ”,
Morris Moss, who is a Victorian, says “ Mostly females ”. lie is 

Vice-President of the Sealers Association.
Then of the French witnesses : —
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Emil Hertz says “ Throe qualers.
Leon Itevillon “ Mostly females
Now, as I have said, three or four of those arc re-examined. Others 

are not re-examined. Those that are re-examined do not lake back or 
modify that statement at all.

Of the American witnesses, still fur-dealers : — 
llantlc says, “ nearly all females ",
George Liebes “ over 90 per cent ”,
Herman Liebes says “ 90 per cent ”,
Sidney Liebes, “ over 90 per cent”.
J. N. Lois tad, “ 85 to 90 per rent ".
Phelan says that they are mostly females.
G. E. Me Cleaned, “ They were mostly females”.
C. W. Price, “ fully HO percent”.
II. II. Slemfcls, “ 75 per cent ”,
G. 11. Treadwell, “ 90 percent 
Samuel Ullmann “ many females. "
Alfred Harris corroborates Ullmann.
And Gunther says “ females in much greater proportionate num

bers. "
Wicpert says, “ a very large proportion arc females. ”
C. A. Williams says, “ almost all females. "
J. 1). Williams says, “ are all females. ”
And Morris Windmiller, “ 90 per cent. ”
Now, this evidence, in the lirsl place, cannot he mistaken, and it can

not he untrue ; and the concurrence in the testimony from so many wit
nesses from different countries from different sources is, to say the least, 
very remarkable indeed. How many casual sealers guessing at this busi
ness would it take to overthrow the testimony of such a body of men as 
that against whom only this single enquiry is suggested, '• was it your 
business to separate them ? ” Why, no, not specially, of course, hut it 
was their business to handle them and sell them and dispose of them, and 
manufacture them all their lives long, and the difference is so plain, of 
course it could not escape their observation.

Now we will go to another source of evidence entirely, and examine 
the evidence that the case contains of the contents of all the vessels that 
we can get hold of so as to lind out what the contents of the vessels were. 
It will he seen that this is of course another branch entirely. The case 
contains evidence of the examination of these vessels. There is a schoon
er that is not named which Mr Morgan examined and testifies about in 
his deposition at page 65, I am talking about all vessels whether they 
are seized or examined or in any other way which the evidence enables 
us to tell what the contents were.

Mr Justice Harlan. — What do you refer to?
Mr Phelps.— Morgan’s testimony and which is to be found in page 65 

of 2nd Appendix. These references are from volume 2 of the United
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States Appendix, and Mr Morgan is a man who has long been engaged in 
this business, but irrespective of that he examined one schooner that I 
believe was seized, and he found about 80 per cent females in the skins 
on board.

These figures are gathered from many parts of the case, and 1 have 
more of the some sort.

The next one I have on my notes is the schooner “ Mountain Chief ”, 
Of seven seals on deck, six were females. That is the lestimonyof Com
mander Nelson of the United Stales Navy, United States Counter Case 
page and Appendix 410.

Then as to the schooner “ San Diego ”, testified tiriy Mr Douglas on 
page 420 of this ' of 20 skins all but one, and of 500 or 600 all
but five, were females.

Then as to the schooner “ Challenge ”, out of 172 seals all hut three 
were females.

Governor Grehnitzky of the Commander Islands testifies in respect of 
these examinations that he had made, that out of about 3 500 skins, 90 
per cent were females. Charles J. Ilehlow was sent to examine quite a 
number of these schooners. He was an expert. Without giving the 
names of the schooners his returns are : In one of the vessels 355 skins, 
of which 310 were females, and 27 pups of doubtful sex. Of 268 skins 
212 were females and 45 were pups that were doubtful. Of 124 skins 
93 were females, and 10 that were doubtful. Of 1 342 skins, I 112 were 
females and 98 were young pups. Of 15 skins 11 were females and 
2 were doubtful pups; and of 2170 skins, 1 745 were females, and 
105 pups that were doubtful. The recapitulation of all that I have exa
mined makes 4352 skins examined of which 3 808 were females without 
counting the pups that were too young to he designated. Out of these 
skins, over 88 per cent are found that are known to be females. Before 
leaving Mr Ilehlow, I should allude (and I shall allude only in a word) 
to some testimony that is taken e.r parti• of course and put into the British 
Counter case (so that we could not reply to it), to show that Mr Ilehlow 
was not engaged long enough in making this examination of one of these 
vessels — that he was not there long enough to have made the count. 
1 only wish we could supply Mr Behlow’s reply to that — his Deposition 
— of course we cannot do it. The testimony is of the loosest and vaguest 
kind — no evidence to contradict the result or to throw any doubt about 
it, and the result is exactly in accord with all the rest of the evidence in 
the case.

Now Mr John J. Phelan (one of these fur dealars), on page 422 of the 
Collated Testimony, says :

I was sent to New York from Albany a few days ago by Mr lieorge H. Treadwell, 
with instructions to go through a certain lot of seal skins which t understood lie had 
recently bought in Victoria, and to find out how many of these skins were taken 
from female animals I have spent four days in doing this,working about seven hours 
a day.
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There are several men who unpacked (ho skins and laid them before me so that 
all of my lime was spent in examining the individual skins. The lot contained 
3550 skins.

And lie proceeds to describe them in n manner not material to my 
present purpose.

Then lie says :

I divided the skins according to the three following classes : males, females and 
pups. In the class of pups I placed only the skins of animals less than 2 years of 
age, hut without reference to sex.

I found in the lot 395 males, 2,167 females, and 9S8 pups. Leaving out of 
account the pups, the percentage of females was therefore about 82.

That is 82 per cent. If you call the pups one half females, it would 
raise that, therefore, the same proportion would raise il much more. 

Then he says :

The great majority of whatt classed as male skins were taken from animals less 
than 3 years of age. There was not a single wig in the lot. On the hand, nearly 
all of the female skins were those of full-grown animals. On every skin which 1 
classed among the females I found teals, with hare spots about them on the fur 
side. Such bare spots make it absolutely certain that these teats were those ol 
female skins.

With regard to the pup skins, I will say that I did not undertake to determine 
whether they were males or females because they had a thick coat of blubber, 
which, in the case of animal less than two years old, makes it very hard to toll the 
sex.

All of the skins that 1 examined were either shot or speared. 1 did not keep a 
close count, but 1 am of opinion that about 75 per cent of them were shot.

The result of the examination is about w hat 1 had expected it would he. The 
ligures only confirm what I have alway noticed in a general way, that nearly nine- 
tenths of the skins in any shipment of North-West coast skins are those of female 
animals.

The President. — Mr Phelps, all this testimony seems lo he quite 
concordant, but might il not he inferred from all this testimony that if 
such a great proportion of females were found in the sea, there may not 
be males enough left. I /

Mr Phelps. — That, Sir, of course hq/ to be* considered hereafter. 
1 am now engaged in making out what proportion of females arc killed in 
this business of pelagic sealing, and wo shall make out very clearly I think 
whether there is any deficiency of males, and where the males were.

I shall pursue this a little further, and as this is a good place to slop, 
i you will think it desirable, Sir, to break off now . '

Senator Morgan. — I suppose the case ol capturing them is one of 
the reasons why there were so many killed?

Mr Phelps. — Well, that is one consideration.

[The Tribunal thereupon adjourned till Thursday the 6l.li July 1893 at 
11.30 a. m.]
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Mr Phelps. — Near the close of the argument yesterday, Mr Presi
dent, you put to me a question in respect to the point I was discussing in 
bringing forward the evidence to show the very great percentage of females 
that were embraced in the pelagic catch, — whether or not that might 
he attributed to the fact that there were so few, comparatively, of young 
males; in other words, whether this great preponderance was a preponde
rance of the females or a scarcity ol the males.

1 propose to answer that question this morning very briefly, and I 
think very effectively by referring to certain testimony in the case, which 
shows that this great preponderance of females in the pelagic catch was 
just as noticeable years ago when pelagic sealing first began as it is at the 
present day after the effects of it, and the effects of anything else in the 
management of the Islands, have transpired. In the year of 1868, as 
early as that, when pelagic sealing first began, Mr Fraser, of the firm of 
Lampson and Company in London, in his deposition which is in the 2nd 
Volume of the United States’ Appendix,' page 557, from which this is an 
extract, says :

This fact, that the north west skins are so largely the skins of females, is further 
evidenced by the fact that in many of the early sales of such skins they arc clas
sified in Deponent’s books as the skins of females.

r

It was so noticeable in 1868 and aftefAvards, according to his deposi
tion, that the whole catch waspuldown in the book as females. Mr McIn
tyre, the special Agent of the United Stales, whose evidence is promi
nently in the case on many points in his Official Report to the Government 
in 1869 and which will he found in the United Slates’ Counter Case, 
page 84, uses this language in support of this supposition —

That nearly all the 5,000 scats annually caught on the British Columhi3|i coast 
arc pregnant females taken in the waters about the 1st of June, while apparently 
proceeding northward to the Pribilof Group.

Then Captain Bryant, a witness on whose testimony they rely 
on the other side on several points, as we rely upon it, Is also quoted in 
the United States’ Counter Case at page 84, when writing of the year 
1870 says :

Formerly in Mardi and April the natives of Puget Sound look large numbers of 
pregnant females.

In August 1886, Rear-Admiral Culme Seymour of the British Navy,



addressing the Admiralty — this will be found in the Appendix to Great 
llritain’s Case, vol. 3, United States, N” 2, 1890, page 1 — says :

The British Columbian seal schooners seized [by] United States Revenue crui- 
zer Corwin, Behring Straits, seaward 70 miles from off the land [? in the execution 
of] killing female seals, and using fire-arms to do it, which they have done for 
three years without interference, although in company with Corwin.

The same year Mr Mowal, the Inspector of the Fisheries of Canada, 
British Colombia — and this is taken from the 3rd volume of the Appen
dix to the British Case, page 173, — reports :

Here were killed this year so far from 40,000 to 50,000 fur-seals which have been 
taken by schooners from San Francisco and Victoria, The greater number were 
killed in Behring Sea, arid were nearly all cows or female seals.

In 1892, Captain Shepard of the United States Bevenue Marine —■ 
and this is taken from the 2nd volume of the United Stales Appendix, 
page 189 — says in his depositions :

I examined skins from the sealing vessels seized in WPtmd 1889, over 12,000 
skins, and of these at least two thirds or three-fourths were the skins of females.

This is selected evidence out.of much more to the same effect. It 
comes from men of the highest standing and position, in the majority of 
cases British, and in the majority of cases official ; and if this is true, it be
comes apparent that the prrtpeçtion of females taken in the pelagic catch 
in these years before any of the causes that are suggested by my learned 
friends for the diminution in the number^f males had at all takeh cffecl. 
1 will just say further in passing, these Observations are in reply to your 
very pertinent and proper question which I was very glad to have put. 
These form my reply, and when 1 comix to deal with that part of the case, 
we shall utterly and completely refute upon the evidence in the Case the 
suggestion that any such consequence came from any mismanagement 
of the Islands. We shall show on what it depends, to begin with ; that is 
to say, it depends on nothing that is reliable, and shall show, in the next 
place it is over-whelmingly contradicted by the evidence.

Now 1 return to the point 1 was discussing at the time of the adjourn
ment. I was endeavouring, if you will remember, to bring before the Tri
bunal the result of all the evidence on the proportion of females irrespec
tive of Hie question of pregnandy or nursing — the proportion of females 
in the North-West catch, and I had commenced to do what 1 shall conti
nue, namely, not to read very much evidence Because there is really no 
end of that, and to read selected evidence is of small value, hut to lay 
before the Tribunal the result, the final out-come of all the evidence on 
both sides taken into account that is produced on the part of Her Majesty’s 
Government as well as that on which we rely, so that the Tribunal can see 
at a glance where the balance of the evidence is and how much it amounts to.

In pursuance of that l had gone so far yesterday as to get through the 
evidence of the fur sealers on that subject — evidence so conclusive that
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we might leave the whole case upon it. 1 had likewise called; attention 
to the unanimous concurrence of opinion among all practical and scientific 
experts who knew anything or had anything to do about this business 
before evidence began to be taken at all — statements not made for the 
purpose of this case which then had not arisen, that is to say, had not taken 
the form of a reference to an arbitration.

1 then proceed to show the evidence and all the evidence (and if I 
overlook anything it is a mistakcfl shall be most happy to have corrected) 
derived from the examination' of the contents of all the vessels seized, or 
otherwise in a situation to have their cargoes examined, as to the pro
portion 1 mean — vessels that had been engaged in what is called pelagic 
sealing, what proportion of their catch was females, and I showed as far 
as I went that it was an average of over 80 per cent.

Now 1 add lalhâUhjs morning, very briefly, a few other vessels that, 
accidentally passing over a sheet of my notes yesterday. I did not name, in 
addition to thoseldidname. There is the schooner “Angel Dollie” in 1887, 
and this still bears on the answer to your question, sir. It is additional 
to show direction as well. That was examined by Mr Loud, assistant 
Treasury agent, and the testimony is in the United States’Appendix, 
page 37.

Sir Charles Russell. — I think that was a United Slates’ ship, but it is 
not very material.

Mr Phelps. — That may be. 1 have not discriminated here as to 
whose vessel it was : 80 percent is testified, of the skins found on that ship, 
to be females.

Then the schooner the J. 11. Lewis was examined by Malowansky in 
1891, and by Thomas Y’. Morgan, and these witnesses will be recol
lected. They testify in the second United States’ Appendix, pages 197 
and at 05, and from 90 to 95 per cent of the contents of that vessel were 
female skins these skins were shown to the British Commissioners, and 
Mr Malowanskf testifies, and on that point lie is not contradicted.

Then the schooners “Onward" “Caroline" and “Thornton" seized 
in 1887 and this goes back according to the date I was just referring 
to, were examined, as Mr Morgan testifies, and there were found 80 per 
cent females. \

Now one further reference, and I leave tils tiIn the Parliamen
tary papers recently laid before the TribmMrby my learned friend in 
respect of Russia, the Report of the Russian Commission in respect of 
vessels seized by Russia — Canadian vessels most of them, and I believe 
one American, contains a statement of the contents of the live ships sei
zed for sealing at the Commander Islands. On the Minnie 022 seal skins 
werefound of which 585 were females. That is alpage 12 of their Report. 
In the “Rosie Olilsen" schooner in the boats were found 379 seal skins, of 
which 96 per cent had been taken from females. On the “Vancouver 
Relie ", of 594 skins seized, 88 per centof those were females with young. 
That is at page 11. On the “ Willie Mac-Cowan", 70 skins \^pre found,

/
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of which 69 were those of females; on the “ Ariel" 139 skins were found ; 
90 per cent of them were those of suckling females. This is the Report 
of the Commission established hy the Russian Government to examine 
this subject carefully,anff made the results of the basis of the conclusion 
it arrived at.

Mr Justice Harlan. — That relates to this year.
Mr Phelps. — Yes.
Sir Charles Russell. — No, 1892.
Mr Justice Harlan. — Yes, I meant 1892.
Mr Phelps. — Now] still keeping on the point of the President’s sug

gestion or enquiry of yesterday, this pelagic' scaling near lliCxRussian Is
lands is a new business and never has been harrussed by pelagic sealing 
before. How new it is will be apparent at a future stage of this case, 
when we come to consider how muchlhe Russians have made out of the 
zone they have exacted from Grcatllmain where the seals arc taken now. 
Rut that is immaterial. 1 only pay this w as sealing where no pretence 
had ever arisen that we hear of as to scarcity of males, or as to any cause 
which could produce a scarcity of males, and yet, on these vessels, the 
average of females taken in the pelagic catch by these schooners comes 
fully up to this.

The President. — Is there not an explanation to be made as to sea
sons and places of the catches in connexion w ith the sexes ?

Mr Phelps. — No, 1 shall show you, when we come to Regulations, 
where the seals are taken.

The President. — Rut we are told that the females went in a herd 
together separate from the bulls and even from the young ones, and pas
sed through certain places at certain seasons, and consequently were not 
at other places in the same seasons or not at those places at other seasons.

Mr Phelps. — For this reason, if we confined our evidence to parti
cular limes or particular ships, it would be open to the inference that pos
sibly those sljips were to some extent exceptional. Our evidence goes 
to the entire "pelagic sealing — all that takes place at any period of time 
when the weather allows, and that goes to show that this percentage of 
female seals principally pregnant, as I shall show presently, while the 
herd arc on their way to the Islpnd, has the same percentage of nursing 
females after they gel to Behring Sea. The evidence covers the w hole 
business every month in the year in which, that takes place ; it covers all 
vessels engaged in R, as far as wo can reach it, and all places in which 
seals arc taken in the sea in the whole year.

Now, to come to another large class of evidence which, of course, I 
can only deal with in this general way, and perhaps it is the best way; 
that is, the evidence of hunters and seamen, men actually engaged, men 
whose interest, as far as they are engaged in this business, would he to 
sustain the business rather than to condemn it. You will find the testi
mony of a very large number of this class of people, captains of vessels, 
practical hunters and seaman engaged in the business, collated in the
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Appendix to the United States’ Argument between pages 429 and 447, and
between pages 453 and 460. You will find the full testimony of those
witnesses in the 2nd Volume of the Appendix to the United States Case 
between pages 237 and 507.

Now, first, as to this American evidence, and then I will refer to the 
Hritish. Of these witnesses, there are masters and mates of vessels en
gaged in the sealing business, five British witnesses/— I mean, British 
subje ' l54Àmerican, making 29 masters and unates. Tliye arc
office/s of the United States’ Navy or fievenue Marine, 4, who have been 
on duty in those waters. There are merchants and owners of sealing 
vessek, 5; and there are journalists 3, 2 British journalists and i Ame
rican.

Those whom I have classed as inlelligerit Sdamen and hunters are only 
because they write their own names, and though I made that divison per
haps it is useless ; but some of these make their mark and some write their 
names, and there is no harm in classing them in that way without mea
ning to insist that that adds greatly to their credibility. There are of 
that class, 9 British and 39 American. There are seamen and hunters 
who do not write their names, white men, 9 Americans and 5 British ; and 
then there are Indian hunters putting those in aclass by themselves of 31 ; 
and of officers resident on the Island in an official capacity, 2. That makes 
136 witnesses, divided into those classes, called on the American side.

Now the result of the testimony of those witnesses is, that they all 
state the proportion of females killed in pelagic sealing generally at figures 
from 75 to 95 per cent. The lowest mark of any witness is 75 ; the high
est, I think, is 95. They range between the two and I will give the 
general average of the testimony directly. Some few, however, as all these 
witnesses do not give the percentages in figures, those who do not use 
words of this sort, — either these words or some like them — “ Nearly 
all females mostly ’’; “ a large proportion ” ; “ the great majority”; 
“ principally ", and other terms of exactly that import; and they use, 
many of them, those very words.

Now the summary, if you care to go into the percentage, of all the 
British Furriers 1 cited yesterday, — the average of all their testimony 
is 82 per cent. The average of the American Furriers is 55 per cent. 
The sealers’ average is 53. 1 am not quite sure whether that average
lakes in all these witnesses I have stated. The average of the exami
nation of witnesses who testify to the contents of vessels is 55. That 
is the American evidence ; and if 1 were to read it all through, I could 
not add a single word to that.

Now Great Britain has called a considerable number of witnesses on 
the subject, of men of this same class. There you observe the illus
tration of what I ventured to call the “ battalion system ” the other day, of 
producing apparently a great body of witnesses, so that on the face of the 
Case there is a great mass of testimony. I have analysed that testimony 
to see how it results
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Now of those witnesses there are 13 to begin with whose names I have 
here, and they will be at the service of my learned friends. It is no use 
for me to rehearse their names to you. The names and pages of the Bri
tish Case where their testimony is to he found is here, and there are 13 of 
those witnesses selected from the whole body whose testimony as to the 
proportion of females and their catch is this : “ four-fifths, two-thirds”, 
“chiefly female", “ three-fifths ", “ sixty-five per cent ", “ three fifths ", 
“ threefifths " “ three-fifths " “ eighty per cent ” “ three-fifths ", That 
number of witnesses entirely support the contention of the United States. 
\ Andthor witness, Captain Lavender, uses this expression so that 

/have to put him by himself : “ Over one third females nearest, the Islands 
mostly females

Then here is another page of witnesses numbering 22 British wit
nesses,including live captains of vessels who state the percentage of fe
males in the pelagic catch as more than half without stating how much 
more than half. They are not asked to go further. Tli^i are not pressed 
to be more specific when examined by the agents of Great Britain, an 
examination w hich was ex parte, properly enough anil especially proper as 
regards us because it does not come to our side until it is too late to 
reply to it even if we wanted to.

Senator Morgan. — It is in the counter Case, I suppose.
Mr Phelps. — Yes, certainly all this testimony is. In fact we did not 

see this any sooner than the Tribunal did.
There are 22 of these witnesses that support the United States Case, 

because they say the catch is more than half females, though they do not 
say how much more, though called to contradict our witnesses, because 
they were id possession of our evidence stating the percentages I have 
shown.

Then there arc Indians called by the British Government saying the 
females arc more than half, without stating how much more. There are 
three of those.

Then there is another class of witnesses, 45 scalers and hunters who 
say, “ half", “ about half", “ a little more than half ", or some words 
which, upon a fair consideration of their testimony, should he taken ns 
confining ,the witnesses to half, in distinction from the class who say 
more.

And then there is a class of British witnesses who state that a largo 
proportion of the catch are mules. They testify against us in this body 
of evidence, 38 witnesses in all, including Indians, that may be fairly said 
to be as staling that the large proportion or the larger proportion — they 
express themselves, of course, in different language, aud in different 
ways.

Mr Justice Harlan. — What year do you refer to?
Mr Phelps. — I should saymany of them refer specifically to 1891 and 

1892 —a good many of them. I have no minutes at hand without re
ferring to the depositions.
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The President. — 1891 and 1892 were years when there was no kill
ing on the islands.

Mr Phelps. — Then they refer to the const catch, but I cannot answer 
the question very intelligently.

Mr Justice Harlan.. — 1 asked because I remembered a number of 
witnesses whose depositions said, in 1891 and 1892 they found fewer fe
males than in previous years.

Mr Phelps. — My eye falls on a number of witnesses of 1891 and 1892.
Mr Carter. — And nearly all, if not all of that character.
Mr Phelps. — I will have that looked up. I perceive the pertinence 

of the question, Sir, and I will have that question anowered.
The President. — I suppose fewer females means more males.
Mr Phelps. — Yes, but these men do testify there is a larger propor

tion of males.
Now, I cannot slop to criticise this evidence particularly, or to go through 

the evidence of each of these witnesses to show the explanation that might 
be found of the testimony consistent with truth. They are scalers, of 
course, swearing on behalf of their own craft. Their testimony in neces
sarily ex parte, as all the evidence is. It is taken in such a way that we 
cannot reply to it, or explain it in any way. But let that stand without 
any criticism at all as the testimony of 38 hunters and sealers who come 
here and tell you the greater proportion of pelagic sealing is males, if 
that is the purport of their evidence, — it will be seen in many cases they 
arc referring to particular voyages and particular ships, and so forth, —_ 
I put the strongest construction upon it and treat the witnesses who come 
and speak in the same way as our witnesses do*: it is the whole lield, — 
those 38 men constitute all the evidence there is in this case, giving the 
utmost effect as against the mass of evidence from all these sources that 
we have brought to liear as against these numerous British witnesses 
who swear the other way, — the British subjects examined by us who 
swear the other way and this array of officers, officials, hunters and 
seamen, four times as many, in addition to the evidence of the furriers, 
and the evidence afforded by the vessels that were searched.

Now here is a question of fact that must be decided upon the evidence. 
There is no other way to decide it. Members of the Tribunal know 
nothing about this except what they derive from the evidence. I have 
fairly laid before you, for I have had my own calculations carefully revised, 
and I speak with confidence about their accuracy, the result of the 
evidence on this point. To find against the contention of the United 
States, you must take this scattered array of witnesses I have alluded to, 
and which is open to all sorts of criticism, if I had time to make it, as 
showing to what period and occasion their evidence alludes, and balance 
that against the whole mass of this testimony.

Now one remark mone. The least re (lection will show this must be 
true. They arc killing seals at sea, where they cannot discriminate and 
do not attempt to. In the normal condition of the herd there would be at



— 2193—

least as many females as males, as I remarked yesterday, probably more. 
Ever since 1847, when the system of discriminating killing was introduced 
by Russia on these islands, they have been making this considerable 
draft — we shall, see what it is in another connection — of young males 
on the islands, and killing young females. What must then be the 
greater proportion of seals in the sea in these later years after all that 
period. We have some tables that, in another connection, where they 
more properly belong, I shall lay before you, and 1 will not anticipate it 
now, in which we have made the general observation that I have just made 
the basis of an actual calculation. I only say now, without àny ligures or 
calculations what must be the preponderance of the females in this pela
gic herd, if, ever since 1847 the males alone have been killed on the 
islands. I dismiss that subject for the present.

Now to come to another point which 1 propose to treat in the same way 
and to get over as rapidly as possible. I have spoken of the proportion of 
females —what proportion of these females in the Spring catch, in the 
Pacific Ocean catch — not now referring to Behring Sea — what propor
tion of them are actually pregnant females when rhgv are taken.

Now this is not a very important question for IhuNwason. The des
truction of a female affects the herd not so much by fyc young she is 
about to produce that year —- that con only be one — it the future pro
duction of.the animal going on in a geometrical progression. It is of no 
consequence to say that the female that was killed this year was not preg
nant. What if she was not? Is she not going to be pregnant in all the 
successive years of her available life hereafter.

Mr Justice Harlan. — And that is increased if the pup that is killed 
is a female also.

Mr Phelps. — Yes, I have made that the subject of calculation. I 
have said it is a geometrical progression if a female is killed who would 
have had 8 or 10 or whatever the number may be, according to her age, 
of pups, half of those would be females, and of that half that are females 
the same ratio of progression would go on if they survived to become pro
ductive themselves. As I suggest, it is a great deal worse for the herd, 
not speaking of humanity, to kill a young female that is not pregnant than 
it is to kill an old female that is actually pregnant.

You destroy more young ones in one case than you do in the other. 
It is only the inhumanity that distinguishes it. You may kill a pregnant 
female that never would have another pup or more than one or two, or 
you may kill a young female with her whole life before her that would 
have 10,12, or 14 in the course of her life. But still as this point is made, 
and I do not mean to pass over any issue of fact that has been made, 
because one thing I claim to be perfectly clear in the evidence, whatever 
the decision of the Tribunal may be in respect of this case in any of its 
points or in any of its results, there is not an allegation of fact which the 
Government of the United States have put forward in their case — 
not one — that is not perfectly demonstrated to be true by the evidence.
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What the consequence of those facts may be in the judgment of the Tri
bunal is quite a diflercnt question. But every single fact that is set forth 
in this case I undertake to say is sustained by the testimony, and it is 
somewhat important that that should appear.

NowTou the subject of pregnant females, it is conceded that the period 
ol gestation is 11 to 12 months, undoubtedly 12 lunar months; because 
that is (he analogy with reference to such animals. The witnesses talk 
about it being II to 12 months; and I suppose that is it, and also that 
the young arc all born in June. The testimony agrees about that with a 
very few exceptions, — some in the very early July; they are born in 
June and the early July. There is no proof of any young coming into the 
world on these Islands, and certainly not anywhere else because they 
would perish, later than that. I am reminded that is the British Com
missioners’ ligure, — from I he 15th of June to l he 15 th of July, but, 
really, there is no divergence of testimony on that subject,

Now, then, all the pregnant females that are in the herd are necessarily 
on their way; and we shall show by and by in the proper connection just 
where on the way it is. It is enough for my purpose to show they are on 
lheir way, every one; and they are exposed, how much exposed we shall 
point out. Of course, without any evidence you would see that there must 
be a large number. Of course also, the proper proportion of these 
females who are 2 years of age only, or yearlings, are not pregnant, as 
they do not pfoduce young until the third year, — in the loose statements 
that some witnesses have made about barren females, they are included ; 
but the evidence on this subject is this; — aside from general conside
rations we show, before you look at the evidence, what the evidence must 
be'^f it is true. The United States have examined llevenue Oflieers, sea 
captains and fur-dealers, and 1 mean by that fur-dealers who are over 
there and know it personally. This does not come from the examination 
of the London fur-dealers, but fur-dealers on the Pacific Coast who know 
their business. Aside from that, we have examined 7 Captains, Captain 
Cantwell, Captain Shephard, Captain Scam mon. Captain Douglass. Cap- 
lain Hays, Liebs, the fur-dealer, and a Missionary of the name of Duncan. 
These witnesses say “ 75 per cent; ” “95 per cenl; ” “ a majority of 
all ; nearly all of catch ; ” “ 95 per cent of all; " “ nearly all of catch ; ” 
“ nearly all of catch; ” and these are not merely females, hut pregnant 
females. We have examined of Sealing Captains, Mates and Owners, 
following the same qualification, and putting those by themselves as 
somewhat superior to the common men, 25; t of these are British sub
jects and 21 American. The testimony of these 25 men is this; “ Ihe 
greater number; ” “ 90 per cent; ” “ 99 per cent; ” “ 75 per cent of 
all; ” “ (lie majority; ” “ most; ’’ “ all; ” “ 85 per cent; ” “ nearly all 
of catch ; ” “ 75 to 80 of all ; ” “ all of catch; ” “ four-fillhs of the cows; " 
“nearly all ; ’’ “mostly all,"—a repetition of those words or of exactly the 
same significance, stating it from the lowest “ 75 ” up to several witnesses 
who say “all, " which is probably rather a strong, or perhaps natural
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statement of witnesses who do not attempt to be particularly critical. 
lV Then we have examined hunters and seamen, not officers of ves
sels, 62 : 21 of them are British subjects, and 41 American subjects, and 
the language of those w itnesses is just the same. II would be a repetition 
for me to read down these two or three columns. The lowest that is sta
ted, I believe— I think some few of these witnesses sav —is 60 per 
cent. They arc very few. Most of them use these expressions that I 
have read : “ Most “ a large majority ” ; “ mostly all “ two- 
thirds ” ; “ nearly all “ almost exclusively ” ; “ most of I he females 
“ the majority ” ; and so forth, to the same effect. I think there is not a 
witness there, except two or three that speak of 75 per cent, who falls 
short of that. That, you see, shows what Mr Lampson — or how it came 
to pass that Mr Lampson in keeping his books classified these female 
skins, that the exceptions were loo small to take account of. Then we 
have examined Indian hunters and Indians, but pot Jhe less truthful on 
that account. They have not acquired yet all the virtues of civilization, 
and their testimony is to the same effect. There are of these witnesses 
74, and I have given here the names and pnges on which their testimony 
is found, and the point or substance of their testimony. It is an exact 
repetition of what I have already said. There are a few of these wit
nesses that say “ about a half”, and they do not go as far as the others. 
“ About a half “fully a half”; “ one half". There are a great num
ber that use that, and the great majority use the stronger language that 
I have given. I lind a more specific recapitulation than that. 28 of 
these witnesses say “ one half”; “ about a half”; “ nearly a half”; “ a 
little over a half ”, Two say “ less than half ” ; and one of them says 
“ a third ” ; and one says “ three out often ”; which, of course, would 
be less than a third.

All the others say what they do in the language that I have relcrred 
to. Now what is the British evidence on this point? They have exami
ned apparently a large bod^ of men — I should say really a large body 
of men. There are 25 of their witnesses who sustain the United States 
Case, who pse the same language that our witnesses do; — “ the great
er number ”, “ most of the females ”, “ about two-thirds ”, most of the 
females ”, “ three out of five ”, “ about two-thirds ” “ females for the 
most part cows for the most part”. Then one says : “ 75 per cent”, 
“ four out of six ”, two out of three ”. One says lie did not get any this 
year that had no pups. “ I do not remember having got an old cow 
that had no milk : one hunter says, I never saw an old cow along const 
without pups ”, and so on. 1 do not read it all.

There are 25 British witnesses that cannot be distinguished in their 
testimony from ours. Then here again is another class of 14 of their 
witnesses who are called to contradict our evidence which they had at 
that time, and they do not contradict it. They do not specifically sustain 
it, but they do not contradict it. They say, the proportion of pregnant 
females is “ about half”, “ fully half,” “or not more than half”. There
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are 14 of those. There are throe more who use these expressions — 
“ many of the cows ", “ a good many ", “ quite a number ", — they use 
Hint expression—“ half of the cows were pregnant". That is what I 
have been citing this language for. Then here are six witnesses in all 
this array of evidence on the British side who testify affirmatively, that 
the number and proportion of pregnant rows in this catch was small — 
six; and they say “ about 25 per cent ", “ about a quarter ", “ in a 
total catch of lit) only DO ", *• in a catch of 202 only Ii5 ", They refer 
to particular catches. “ Half I got this year females, mostly young 
cows, only four or live ", Then another witness says, “ out of 300 not 
more than 100 That was in one catch. Then one witness — 
an Indian, I judge, says “ lots of them are old cows without pups ". 
Then there are two others who decline to express an opinion. One 
of them, a witness named Shout, says, lie cannot say what proportion, 
and 1 find added at the bottom to those 25 I gave before on the British 
side who support the American Case. There you see where this evi
dence comes out. There is another class of witnesses; however, it is 
only rigid to say, in attempting to deal with the whole of this evidence, 
in which this is pul in another way, not how many, not what proportion 
of the rows are pregnant, hut what proportion of barren females arc 
found in the catch. As I have explained, that means all who are not in 
a condition of pregnancy, who are not gravid.

Of these British witnesses, 8 testily to finding very few barren fe
males; they say, “ 2 outofftO”; “ not noticeable " ; “ not any "; '• not 
seen any "; “ have only seen few "; “ they are generally two years old, 
and travel with young seals and one witness gives the explanation 
that he has seen a few older females that were barren, —“got a few 
barren females this year " ; “2 ouloftIO seals " ; “ a few barren females " ; 
and another witness says, “ We cannot tell in the sen whether the cow 
is barren or not" ; and another “ we always find a few barren females ”, 
That is a list of British witnesses.

Then there are 10 who testify to finding a great many barren females. 
Ten of these sealers testify strongly the other way. In 6* seals “ 20 or 
25 ". Another says, “ quite a number ", “ By barren females, l mean
one that has no young ". Then by another witness, “ a good many bar
ren females this year "; 11 a great many"; “ almost half barren; the 
other half cows and pups Then, “ Less than half, about a quarter ”. 
That is the evidence of on this subject.

Now, the question occurs, what does the evidence show as to these 
females being actually pregnant? I pass on. This is, of course, before 
June and July when the young are produced; the catch after that, of 
course, cannot be pregnant females; I mean “ pregnant ” in the sense 

-of being gravid. What their condition is is shown by the evidence that 
points with unerring certainty to the time when these young are begotten. 
That is established conclusively by the time at which they are born, as 
well as by the whole economy of the animal.



— 11117 —

Now, what proportion of these females, no matter where they are 
caught, are taken by pelagic sealers? Whether near the Islands or far 
oil' I do not enquire here ; that is another question on a latter stage of the 
evidence ; but we have examined on this point 4 officers and Govern
ment Officials, and one witness says, “ 80 percent, of the catch ”, (that 
is, I think, a Journalist) “ are nursing-females ", And lie refers to 
48 out of 90 taken on a particular voyage. Another says, “ Three-quar
ters of the catch ”.

Then we have examined, pursuing the same classification, 8 Captains, 
owners and mates on this subject. Three of them, according to my 
notes, only testify to the distance at which they were killed, and do not 
express an opinion ; but those who do, say “ Most all of the catch ” ;
“ all the catch mostly ” ; “ two-thirds of the cows ”, and “ a large 
proportion ”,

Then we have examined Indian seal-hunters 9; and they say “ a 
large proportion of the catch ", Ofcourso, I do not repeat it ; hut I mean 
that a large proportion of the catch were nursing females. .

These arc Indian seal hunters engaged in the business of [addgic 
sealing.

The President. —On.the const.
Mr Phelps. — No ; in vessels engaged in sealing in llehring Sea. This 

is confined to llehring Sea and they are Indians who are engaged in seal
ing schooners. They say : “ A large proportion ”, “ most all ",
“ Nearly all ”, and a large majority

Then we have examined on that subject hunters and seamen, who 
have the advantage of being white men — 3ti w itnesses — and with the 
exception of two who do not appear to have expressed an opinion hut 
only testify as to the distance from the Islands that will come up in ano
ther connection, —they all use exactly the same language : “ A great 
many ”, “ mostly all ” “ nearly all ” “ 80 percent ” ; “ most of catch ”,
“ nearly all of catch ", “ the largest part ”, “ 75 per cent

That is the lowest of anyone I think. That is the American evidence 
on that subject.

Now, wlmt is the llrilish evidence from the same class of men? The 
British Commissioners say “ none in the early part of the summer ”, 
And the llrilish Commissioners’ It* port says in another section, “ a few 
late in summer ", I shall ask attention in due lime, to the consideration 
of this assertion which 1 undertake to make, that in every material fact 
which is in dispute between the parties in this case, the statement of the 
llrilish Commissioners, set down in their report, is overwhelmingly dis
proved by all the evidence in the case. That sounds, I am quite aware, 
like a pretty strong statement. I mean it to he a strong statement. 1 make 
it deliberately. I invite your attention to any disputed question of fact 
in this case : select which you please. Test it by all the evidence, fairly 
and candidly considered, and see where it lands you; see what an effect 
partiz.au feeling, and entering upon an enquiry for the purpose of accoui-



plishing a particular result, has upon the human mind! I make no 
attack upon these gentlemen : I have too much respect for them ; the 
kindest feeling for them. I regret to make the observation; but I am 
here for something more than the exchange of courtesies, pleasant as that 
is. I have a duty to perform that is more important than that, and l 
shall have to allude to this again ; and this is a statement on which I in
vite the deliberate criticism of the Tribunal. The British (lovernment 
have.examined, of the captains of vessels, 12, two of whom do not appear 
to have spoken upon this subject, but they refer to the distance.

Now w hat these men say is this. One says “ a few another “ none 
in the lirsl part of Ihe season another “ a majority of the females 
another “ a number ’’ ; Mr Warren, “ a few up to July 31st, never within 
50 miles of the islands another “ none another “ one third of the 
females in July another, “ most of the cows, probably two-thirds 
another “ none from July to August a former witness says, “ none in 
the early part this one says “ none in the later part another says, 
“ we get them up to August 1st another says “ a few 'and another 
“ about two-thirds ol the cows Three, I think, therefore, say, or two 
at all events, “ two-thirds"; another “ a majority"; another says “ we 
gel them ", w ithout touching the point of how many. One says “ a num
ber ", That disposes of 5 of these 12 witnesses.

The others say either “ a few ” or “ none " or “none in the early part 
of the summer", or “ none in the later part of the summer ”. They have 
examined there hunters and sealers some 22 or 23 of these witnesses 
and they have examined 10 Indians; that is to say, there arc some 32 or 
33®allogether of these hunters and sealers, whether Indians or white men. 
What is the upshot of their testimony? Three of them say that most of 
the females are nursing; four of them say that all of the cows are nursing; 
and one says half. Some of them say “ a good many ", “ most of the 
cows ”, “ more than half", “ most all the cows “ the majority of the 
cows ", “ most of the cows “ all the cows ”, “ the greatest part of the 
cows ", “ a grea^many ", “ 75 per cent "; and one says “ a few ", ano
ther “ a very few ", another “ a very few, probably a quarter ", One says 
“ some ”, and one says “ only one ", 1 suppose he refers to a particu
lar catch, another “ a few ", and so on.

Now the recapitulation of all this British evidence — captains of ves
sels and 15 hunters and seamen, support the contention of the United Stales, 
that is, that the large or greater proportion of these are nursing. One 
captain and 10 seamen do not contradict, and are not pressed to name 
any majority. Three do not make any statement at all on the subject, 
although they are experienced sealers and hunters. On the other hand, 
one man says “ none ”, and one says “ none in the first part of Ihe sea
son ", another “ none from .Inly 20 lo July 21 ". There are eight 
witnesses who say “ a few ",

Then 11 witnesses sustain the British contention, 10 the contrary, and 
11 do not contradict the United States.
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Then there is the variation I have mentioned as to those who say there 

are none or are but few, as to the time when they are to bo found. There 
is the result of the evidence on the question of what proportion of 
females in Behring Sea are nursing females. The evidence that it is not 
a large majority is so slight that it really perishes in the light of the 
rest.

Now I pass along to another subject, the effect on the young on the 
Islands of the death of these nursing mothers. We have had the extraor
dinary suggestion made that that does not make any difference — that 
the young may he left without nourishment, and that they are going to 
live somehow or other and that the destruction of the mothers does not 
make any difference. — Perhaps some other mother will nurse them — 
that is one theory. Another is, they do not need any nursing — that they 
come down to the shore and forage on the sea-wrack,and so forth. But 
wlmt is the evidence? It is said in the first place, the evidence on that
subject of a great number of dead pups that are found on the rookeries is '
notdenied and cannot be denied. I need not refer you again to the evi
dence on that subject, because that is not in dispute, but other reasons are 
given or attempted to be given for this mortality.

It is said by my learned friends that there were no dead pups seen on 
the rookery in any great numbers up to 1891, and they say if you are 
destroying the nursing females in the previous years, how comes it to 
pass the other young were not found dead on the rookery till 1891? *
Then they say the mortality in 1891 was confined to St Paul’s Island, 
one of the Pribiloffs, and did not extend to the other; and to two 
rookeries on that Island. Then they say that the mortality appeared 
again in 1892 upon the same rookeries, although, under the modus 
I'ivendi, there was no sealing in Behring Sea to destroy the nursing- 
mothers; and they say that no unusual number of dead pups was seen 
on the Commander Islands in 1892, notw ithstanding that pelagic sealing 
had begun there.

Now, all these propositions would constitute a complete and conclusive 
answer to the charge that the pups starved to death by the destruction of 
their mothers during the suckling period. In what extraordinary 
manner Providence has provided for their surviving would still be left a 
mutter of astonishment; but it w " " ioso of the fact that death was 
owing to the destruction of mothers.

The difficulty with those propositions is that there is not one of 
them that is true. They are assumptions not supported by evidence, and 
are disproved.

Now to come on those points to questions of fact. In the first place, 
on this proposition that there were no dead pups prior to 1891 seen on the 
rookery in any great numbers. That is their proposition — that there 

qs no evidence to show—and of course it wyuhf lie fairlo infer from that, 
if that were so, — if in support of our cusejve could not produce any tes
timony — it is fair to assume that the fact is the other way.
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Now I will rail attention to this testimony on this subject as rapidly 
as I can ; not all of it — there is a great deal more. It will be found 
between pages ttitl and 481 of the Appendix to the American Argument — 
the Collated Testimony. The full depositions are in all cases referred to 
in the margin, so that by turning to the 2nd United States Appendix — 
■'another book — you see the whole of the statement. There is a great 
deal more testimony as I say belwen those pages I have mentioned.

Now Mr Clark, who was four years on St. lieorgc, from 1884 to 1889, 
says :

head “ pup " seals, which seem to have starved to death, grow very numerous 
on the rookeries these latter years; and I noticed when driving the bachelor seals 
for killing, as we started them up from the beach, that many small “ pups ", half 
starved, apparently motherless, had wandered awayfrom the breeding grounds and 
became mixed with the killable seals. The natives called my attention to these 
waifs, saying that it did not use to bo so, and that the mothers were dead, other
wise they would be upon the breeding grounds.

Then the next, Mr Hnnsson, a sealer, was live years on St Paul 
island — from 188ti to 1891 : I do not slop to give the page of these parti
cular ones, — it is all between the pages I have given, and I must save all 
the time I can. Mr llansson says : —

There were a good many dead pups on the rookeries every year I was on the 
island, and they seemed to grow morejnumerous from year toyear. There may not 
in fact, have been more of them because rookeries were all the time growing small
er, and the dead pups in the latter years were more numerous in proportion to 
the live ones.

Then Mr Me Intyre, whose name has become quite familar to you, was 
on the Islands from 187(1 to 1882, and from I88(i to 1889. lie says : —

The seals were apparently subject to no diseases ; the pups were always fat and 
healthy, and dead ones very rarely seen on or about the rookeries prior to 1SS1. 
Upon my return to the islands, in I88ti, 1 was told by my assistants and the natives 
that a very large number of pups had perished the preceding season,

(That would be 1885,)

a part of them dying upon the islands, and others being washed ashore all seem
ing to have starved to death ; the same thing occured in 18811, and in each of the 
following years, to am( including 1888. Even before I left the islands in AugustlR86, 
1887 and 1888, I saw hundreds of half starved, bleating emaciated pups, wander
ing aimlessly about in search of their dams, and presenting a most pitiable appear
ance.

Then Mr Morgan, who wits 15 years on St. George as the Agent of the 
lessees from 1871 to 1887, says : —

But facts came under my observation that soon led me to what ! believe to he 
the true cause of destruction.

For instance, during the period of my residence on SI. George Island down to 
the period of 1881, there were always a number of dead pups, the number of which 
I cannot give exactly, as it varied from year to year, and was dependent upon acci-
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(lents of the destructiveness of storms. Young seals do not know how to swim 
from birth, nor do they learn how for six weeks or two months after birth! and 
therefore are at the mercy of the waves during stormy weather. But from the 
year 1884 down to the period when I left St. George Island (1887) there was a 
marked increase in the number of dead pup seals, amounting perhaps to a trebling 
of the number observed in former years, so that 1 would estimate the number of 
dead pups in the year 1887 at about five or seven thousand as a maximum. I also 
noticed during my last two or three years among the number of dead pups an >
increase of at least 70 per cent, of those which wore emaciated ànd poor, and in my 
judgment they died from want of nourishment, their mothers having been killed 
while away from the island feeding, because it is a fact that pups drowned or killed 
by accidents were almost invariably fat.

Now Sir, 1 do nol know that I need go on with this. Mr Loud, Go
vernment Agent from 1885 to 1889, states the same thing, lie says :

I am înable to make a statement as to the number of dead pups on the rookeries 
in that year,

That is 1885 :

but in 1888 1 saw a large number of dead pups lying about. These pups were 
very much emaciated and evidently had been starved to death... In 1887 the 
number of dead pups was much larger than in 1888. In 1888 there was a less 
number than in 1887 or in 1889, owing, as I believe, to a decrease of seals killed 
in Behring Sea that year, but in 1889 the increase again showed itself. I believe 
the number of dead pups increased in about I ho same ratio as the number of seals 
taken in Behring Sea by pelagic sealers.

I
Then Mr Goff, who was Treasury Agent from 1889 to 1898, testifies in 

this manner :

Another fact I have gained from reliable sources is that the great majority of 
the seals taken in the open sea are pregnant females or females in milk. It is an 
unquestionable fact that the killing of these females destroys the pups they are car
rying or nursing. The result is that this destruction of pups takes about equally 
from the male and female increase of the herd, and when so many male pups are 
killed in this manner,besides the 100 000 taken on the islands, it necessarily affects 
the number of killable seals. In 1889 this drain upon male life showed itself on 
the islands, and this in my opinion, accounts for the necessity of the lessees taking 
so many young seals that year to till out their quota.

Now Mr Palmer is a witness introduced by the British Government.
He went with Mr Loud. He is an ornithologist — a man employed in the 
Smithsonian Institute to stuff birds. He says : —

The greater number of the seals captured in the waters of Behring Sea are 
females which are on their way to or have left their young on the rookeries while 
they are socking food. As it is a well-known fact that a mother seal will only suckle 
its own young, and that the young seal is unable until it is several months old to 
procure its own food, it necessarily obtains that the death of the pup follows that 
of its mother in a short time. The numbers of dead pups about the shores of 
St. Paul s began to attract my attention about the middle of July last year.

Thai was 1890 :

On Aug. 2 I stood on Zoltoi Beach and counted 17 dead pups within ten feet of 
me, and a line of them stretched the whole length of the beach. Many of them starve

X
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to death on the rookeries, but by far the greater number sink in (he deep water 
along the margin of the rookeries.>

Now in 1888 — (I have nearly done \$li this but I want to tqgdone 

with it effectually)—au examination, as you have learned was made to a 
Congressional Committee at Washington, and the Report has been put 
into this case; and from the testimony there so given before that Com
mittee — (not for the purposes of this ease) — we extract two or three 
witnesses.

IV Me Intyre, whose testimony I have read before taken in this case, 
said :

And ^ would say further that if cows are killed late in the season, say in August 
alter the pups are born, the latter are left upon the islands deprived of (he mother's 
care, and of course perish. The effect is the same, whether the cows are killed 
before or after the pups are dropped. Thejroung perish in either case.

Mr Me lntyro’s great familiarity with the subject, and llie most candid 
manner in which he has testified his large experience,,is already known 
to you. 1

Then at page 255 of that Report, Mr Moulton, the United States 
Treasury Agent at the islands from 1877 to 1885 testifies as follows. 
Hq is asked :

t). When a female is nursing her young and goes out for food and is killed or 
wounded, lhal results also in I he death of her young? A. Yes, sir. As her young 
does not go into the water, it does not do anything for some time, and cannot swim 
and has to be taught.

Now MrTupper, my friend on the other side, knew that as early as 
1888 Ihe United States claimed that (lie pups"died when the mother was 
killed; because on page 413 of volume 111 of the Appendix lo the British 
case, referring to the testimony just quoted, he says :

The opinions of the gentlemen given before the Congressional Committee in 
1S88 for the most part, though sometimes contradictory, are in favour of the under
mentioned theories.

I. That the female seals while mining-their young go great distances in search 
of food ;

i. When out a great distance, female seals are shot, and the pups on shore aro 
lost for want of their mothers’ care.

1 shall read no more. The subject can be pursued upon the reference 
lhal I have given lo the Collated Testimony, and the full leslimony, of 
which there is a great deal more. Now is there any leslimony to the 
contrary? Is there any witness brought here to say : “ I knew those 
islands prior to 1891 ; in all those years there were no dead pups there”? 
Not a witness !

What brought my friends into the error of saying, as they have said 
in the course of the argument, that this first appearance of starved pups 
was in the year 1891 ? Then they say, the mortality in 1891 was confin
ed to St. Raul Island, and to two of the rookeries on that island, namely
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Tolstoi and Polavina. That is the year that has been spoken of — that' 
when you come to 1891 instead of its being diffused all over those islands, 
as the mothers from both were equally killed, of course it is confined te 
two rookeries on one island. That again would be extremely important, 
if it were true. The difficulty of that proposition is that it is not sup
ported by evidence and is overthrown.

Now I will allude, as briefly as 1 possibly can, to a few witnesses on 
that point. Mr Stanley Rrown testifies in the United States’ Appendix, 
Volume II, page 19 :

From a careful examination of every rookery upon the two inlands made by me 
in August and September (1831) 1 place the minimum estimate of the dead pups to 

> be 15,000, and that some number between that àiyh 30,000 would represent more 
nearly a true statement of the facts. y\

Then Lieutenant Cantwell, of the United States’ Revenue Marine, at 
, page 408 of the same book, says :

During the month oTSeptember of that year (1891) in company with Mr. J. Stan
ley Brown, 1 visited the Starry Arteel and Eastern rookeries on St,/n'urge Island

— that is the island where the say the mortality did not reach —
and saw more than the average number of dcap pups, and a great many dying pups, 
evidently in very poor condition.

Then Captain Coulson of the Revenue Marine, on duty there, at page 
415 of the same book, says : ,

No mention was ever made of any unusual dead pups upon the rookeries having 
' been noticed at any time prior to my visit in 1870, but when I again visited the is

lands in 1890,1 found it a subject of much solicitude by those interested in the per
petuation (of the seals), and in 1891 it had assumed such proportions as to cause 
serious alarm. The natives making the drives first discovered- this trouble, then 
special agents took note, and later on I think almost every one who was allowed to 
visit the rookeries could not close their eyes or nostrils to the great number of dead 
pups to be seen on all sides.

Now this is the particular point :
In company with special Agent Murray, Captain Hooper, and euginee4Brerton of 

the Corwin, 1 visited the Iteef and Garbotch rookeries,SI Paul Islands, in August 1891;

Lord Hannon. —On St Paul Islands?
Mr Phelps. — Yes. .
Lord Hannon. — I thought the object of your observation was to 

shown that .pups were also dead on St George’s Island.
Mr Phelps. — Yes, but it was said on that Island it was contint to 

two rookeries, and this witness testifies to visiting other rookeries on 
that island — to visiting the Reefiatid the Garbotch rookeries which arc 
different.

Mr Carter. — Tolstoi and Polavina are said to be the ones.
Mr Phelps. — Their proposition is that this is confined to Tolstoi and 

Polavina. This witness whilst on the same island visited 2 other rook
eries. lie continues thus :
and saw one of the most pitiable sights that 1 have ever witnessed. Thousands
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/



— Ï404 —

of dead and dying pups were Mattered over the rookeries while the shores were 
linc^ with hungry, emaciated little fel lows with their eyes turned towards the sea
uttti<flj| plaintive cries for their mothers which were destined never to return.

Ur Akerly was a resident physician on St Paul in 1891, and at page 
95 will be found his teslimony. It is so long bearing on this point,
although itisinjiresfeiug and very much to the point, that I will only read 
a line or two here and there. But it is just touching this particular
point, without going over his evidence in support of the general principle 
that is not denied, lip says :

During my stay on the island I made frequent visits to the different seal rookeries.

That is on St Paul. Then lie says:

One thing which attracted my attention was the immense number of dead young 
seals; another was the presence of quite a number of young seals on all the rook• 
mes in an emaciated and apparently very weak condition. 1 was requested by the 
Government Agent to examine some of the carcasses for the purpose of determining 
the cause or causes of their death. / visited and walked oucr all the rookeries. On 
all dead seals were to be found in immense numbers. Their number was more 
apparent on those rookeries, the water sides of which were on smooth gound, and 
the eye could glance over patches of ground, hundreds of feet in extent, which were 
thickly strewn with carcasses. Where the water side of the rookeries, as at North
east Point and the Keef (south of the village) were on rocky ground, the immense 
number of dead were not so apparent, but a closer examination showed that the 
dead were there in equally great numbers, scattered among the rocks. In some 
localities, the ground was so thickly strewn with the dead that one had to pick his 
way carefully in order to ayoid stepping on the carcasses. The great mass of dead w 
in all cases was within a short distance of the water's edge. The patches of dead 
would commence at the water’s edge, and stretch in a wide swarlh up into the 
rookery. Amongst the immense masses of dead were seldom to be frtund the

horn that year. I can give no idea of the exact number of dead, but 1 believe that 
they could only he numbered bar the thousands oti each rookei'y. Along the water's 
edge, and scattered amongst th jdead, were quite a number of live pups which were 
in an emaciated condition.

X and so forth. Ills whole testimony should be road if time permitted.
Now, the last Witness I shall refer to from page 152, is Mr J.-C. Bed- 

path who, says:

Excepting» few pups killed by the surf occasionally, it has been demonstrated 
that all the pups found dead are poor and starved, and when examined, their 
stomachs arc found to he without a sign of food any sort. In 1891, the rookeries 
on St. Paul Island were covered, in places, with dead pups, all of w hich had every 
symptom of having died of hunger, and on opening several of them, the stomachs 
were found to be empty.

Now, the British Commissioners themselves have not denied that there 
were pups on other rookeries than Tolstoi and Polavina, because in 
section 355 of their Bcport they say:

The mortality was at first entirely local, and though later a certain number of 
dead pups were fouhd on various rookeries examined, nothing of a character com
parable with (hat on Tolstoi rookery was discovered.

.
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They were there for t2 days, and D' Akerly has explained the dif
ference. * •

Now, Sir, that is my answer to this proposition. What is the warrant 
for the claim that the mortality of these pups was confined to special 
rookeries on one Island?

Then it is said by my learned friend that the mortality appeared 
again in 1892 on the same rookeries when pelagic sealing was repressed 
by the modus vivendi in Behring Sea? How far it -was repressed is a 
matter of conjecture ; but that it was intended to he repressed is 
undoubted. Of course, of sealing that evaded the modus, we have no 
account here. /

The President. — Have you any reason to suppose that Behring Sea 
was not quite closed to sealing?

Mr Phelps. — I have no reason to suppose it, founded upon any 
evidence or information ; I am not to he understood as saying so. The 
modus vivendi closed that sea. That it was attempted to be enforced by 
both Governments in good faith is unquestionable — there is no doubt 
about that.

Mr Justice Harlan. — It was staled in the argument that some got 
into Behring Sea, before they got notice of the modus vivendi.

Mr Phelps,. — Yes there is some evidence of that kind.
The President. —In 1891?
Mr Justice Harlan. — 1891.
Sir Charles Russell. —The figures (that I did not know were disputed) 

show that the entire number taken the year 1892 was 500.
Mr Phelps. — I am making no statement of that subject because 

I shall make no statement that is not founded upon evidence ; and 
therefore I do not say that any sealer got in, or that any seal was killed in 
Behring Sea one way or the other — I only say that is like the raids on 
the Island, and to what extent in that foggy, tempestuous region the modus 
vivendi was evaded or not, I do not know and I do not undertake to say. 
My friend may be quite right in the figures of the number of skins he 
gives for aught 1 know. In that year 1892 the number of dead pups 
declined rn ’ and then there were none seen except on these two rook-,, 
erics of Tolstoï and Polavina. Mr Macoun in the British Counter Case, 
and Mr Stanley Brown in the United States Counter Case, and Mr Lavender 
and Mr Murray, all show that the mortality of 1892 was confined to those 
rookeries, and that evidence undoubtedly may have mislead my friends, 
and they have carried the conclusion that was applicable to that time to 
an anterior period. Now what does that show ? It shows that the mor
tality of 1891 and of the previous year everywhere else except on -those 
rookeries, must have been due to pelagic sealing unless you ascribe it to 
some cause that no ingenuity has been able to suggest, much less to prove.

Now the evidence is not agreed as to whether the mortality in those 
two rookeries was or was not as great as that which was noticed in the 
same rookeries in 1891 ; but the evidence that we rely upon — the evi-
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dence of Mr Murray, the assistant Treasury-'Agent, and the evidence of 
Mr Brown in the United States Case — are both very explicit to the point 
— that the mortality on those rookeries in 1892 was much less than on 
the same rookeries in 1891. Colonel Murray says :

I went over the rookeries carefully, looking for dead pups. The largest num
ber on any rookerw^coirrcd on Tolstoi, but here, as on the rookeries generally, but 
few of them were to btrseen as compared with last year.

In his deposition in the case he testifies to having seen about 3 000 
dead pups in 1891. Then he goes on to say :

This wps the first time in my four seasons residence on the islands, that the 
number of dead pups was not greater than could be accounted for by natural cadses.

Then Mr Stanley Brown says at page 388 of the United States Coun
ter Case :

Dead pups were as conspicuous by their infrequency in 1892 as by their nume
rousness in 1891. In no instance was thereto be noted an unusual number of dead 
pups, except on the breeding grounds of Tolstoi, the position, character and size of 
which gave prominence to the carcasses. Here the mortality, while in no way 
approaching that of the previous season, was still beyond the normal, as indicated 
by the deaths upon the other breeding grounds. w

4 '
Now the evidence on the other side is solely, as far as I know, that of 

the observation of Mr Macoun, as slated in his Iteport, and an affidavit hy 
Mr Maynard which is referred to by Mr Macoun. Now Mr Macoun, speak
ing of Polavina rookery, does not himself state there were as many dead 
pups ou Polavina in 1892 as in 1891, because it does not appear that be 
was on Polavina in 1891 at all, and he could not make any camparison ; 
but he lakes a native with him to the rookery, and he quotes the native 
if he properly understood him (or, rather, if the native properly under
stood him), to the effect that there never had been before so many dead 
pups in the rookeries. Now as to Tolstoi rookery Mr Macoun is the only 
witness who saw a greater number of dead on Tolstoi in 1892 than there 
were in 1891.

lie was on Tolstoi in the previous year, and he took a native along 
with him to corroborate his opinion of 1892 and he quotes from the latter’s 
statement. The photographer was asked to verify a statement of I he 
native, and the language, whatever was meant, is r “ When asked ” — 
that is when the native was asked — “ When asked whether there were 
as many seals (not dead pups) in 1892 as in 1891, he replied “ more ; 
more than ever I saw before ”, Even Mr Macoun undoubtedly understood 
that, .because he gives it as supporting the claim that there were more 
dead pups in 1892 than in 1891 ; but the language that is given would 
seem to indicate that the native did not so understand the statement that 
he was making. II would be very plain — (the native says no such thing) 
if it were not that Mr Macoun cites him, evidently understanding that

\
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that was what he meant to say. Mr Maynard says in the course of his 
affidavit : —

We walked to that part of Tolstoi rookery on which dead pups were lying in 
great numbers, and while we were standing within a few yards of the limit of the 
ground on which these dead pups were, Mr Macoun asked Anton Melovedolf —

that is the native — ^
whether he thought there were as many of them as there were last year, to 
which ho replied, “ More; more than I ever saw before

Well, I make that observation upon the evidence for what it is worth. 
It is not conclusive by any means. It is an observation that is fair to 
make upon the language of the witness.

Now it is only fair, as I am dealing with the whole of this evidence to 
read something from Mr Macoun's report.

It is only fair to read this — it is not important to me, but I do not 
want to give any unfair impression of Mr Macoun’s testimony ; and 
indeed I make all these observations quite remembering that all this tes
timony is in print before the Tribunal, and that it is not at all necessary 
for me to refer to the whole of the evidence or the whole of the context 
in order to he fair.

Mr Macoun, at page Itfi of his Report, which is in the 1st volume of 
the Appendix to the British Counter Case says :

Dead pups were first noticed by me on Tolstoi rookery the 19th of August, 
though photographs taken by Mr Maynard on the 8th of August while I was on 
St George Island, show that at that date there were nearly, if not quite as many of 
them on this rookery as there were ten days later. At the time 1 tlrst noticed 
the dead pups 1 counted over four thousand (4,000)... The pops, when 1 first saw 
them, appeared to have been dead not more than two weeks, and nearly all seem 
to have died about the same time... This rookery was revisited on the 21st of 
August. At this time an estimate was again made of the number of dead pups. A 
large hand of holluschickie on their way from the water to the hauling ground at 
the hack of Tolstoi rookery, had stopped to rest on the ground on w hich the pups 
were lying, and hid a part of them; so that ori this occasion a few less than 3,800 
were counted... My last visit to Tolstoi rookery was made on the ttth of Sep
tember. No living seals were to be seen on that part of the rookery ground on 
which the dead pups were, and it was now apparent that they extended further to 
the left than is shown in the photographs taken of them .

Sir Charles Russell. — You are not reading Mr Macoun’s Report con
tinuously ?

Mr Phelps. — No; I skip a passage, — 1 am reading an extract given 
me. He goes on :

That is to say, a part of the ground on which seals arc taken in these photo
graphs had dead pups on it, which at that lime could not be seen ; this would add 
several hundred to my former estimate of their number. No pups that had died 
recently were to be seen anywhere. It seems reasonably certain that all the dead 
pups seen on this part of Tolstoi rookery died at about the same time...

Of course, 1 do not read the whole of Mr Macoun’s observations, — I 
do not propose to. That shows, however, that when Mr Stanley Brown 
left the Island, the mortality on the Tolstoi rookery was over, so that his



testimony, which I have before read, on this subject, was made with full 
knowledge and observation of all the facts there were.

Now, just one other observation on this subject of dead pups. Of 
course, this is not to be/denied that in 1892 while the modus virendi pre
vailed, and while the number of nursing-mothers that were killed must 
in all probability have been small, there was-a mortality on two rook
eries of the Islands greater or less — Mr Macoun states it a good deal 
higher than Mr Murray anil Mr Stanley Brown state it. They are all wit
nesses entitled to attention. Their testimony differs only to that extent; 
but the decisive point has already been alluded to, that it was only on 
those rookeries that any mortality of dead pups that was noticeable was 
to he seen in 1892. Our witnesses testify that that, as compared with 
former years, was very small.

Mr Macoiln’s testimony is different. Now then, the decisive point is, 
what was thejcause of the death? The evidence completely makes out, I 
think I am authorized in saying, that in all the previous years the death 
of these pups was due to starvation, because I do not understand that 
there is any contradiction — (I am not aware ol any) — of the numerous 
statcmentsytliat have been made before, that they were in an emaciated 
condition/and that in numerous instances w hen they were dissected, and 
their stomachs opened, they were found to be without any nourishment. 
In 1X92 the dead pups were generally in good condition, and not indi
cating death by starvation, and the testimony of Mr Macoun himself 
establishes that. He says this in his report at page 147 of the same 
Appendix : «

That their deaths were not caused by starvation was very evident, as they 
were, with few exceptions, large and well developed, not small and emaciated, as 
is almost invariably the case w ith those that are known to have wandered away 
from the breeding grounds and died of starvation.

Now, Sir, by the testimony of Mr Mncoun himself, who very fairly 
gives his observation on that point it is plain that the seals that dic^ on 
these rookeries in. 1892, did not die of starvation. It is not attributable 
to pelagic sealing. It is equally plain upon the evidence of many wit
nesses, which is not contradicted, that in previous years on all the islands 
and all the rookeries they did die of starvation. Now what these pups 
died of on these two rookeries in 1892, it is quite out of my power to tell 
— the evidence does not inform me. The evidence does inform me that 
they did not die of starvation. What they did die of in previous years 
the evidence does establish.

Now I leave that subject and I leave it with the observation that with 
the exception of the difference which I have tried to state fairly between 
Mr Stanley Brown and Mr Murray, on the one hand, and Mr Macoun on 
the other, as to the relative proportion of the dead pups in these two 
rookeries there is no contradiction there. There is evidence that must 
speak for itself and which I cannot assist the Tribunal to reconcile. 
What is the consequence of all this? And as I am now coming to a new
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topic, although it is a few minutes before the adjournment, perhaps you 
will allow me, Sir, to stop here for the moment.

|Thc Tribunal then adjourned for a short time.]

Mr Phelps. — I thought I had done, Sir, with the subject of dead 
pups; but there is one other suggestion from the other side that 1 want 
to answer briefly, if you will permit me to recur to the subject. The 
suggestion is that on the Commander Islands no dead pups were seen in 
1892, which is the year when the pelagic scaling went over to the vicinity 
of those Islands in consequence of the modus vivendi. That, again, is 
inaccurate. Mr Macoun says, in his statement in the llritish Counter 
Case at page 148,

Special inquiry was made by me at the Commander Island during the first week 
in September as to whether young seals had been found dead in 1892 in larger 
numbers than usual, and several of the eldest natives were questioned by mo on 
Ibis point. 1 was told by them lhal none had been seen there but a few that had 
been killed by the surf or had wandered away from the rookery ground.

This is not Mr Macoun's observation, but what he learned from some 
of the natives, and is in direct opposition to the testimony of a very much 
higher character than the natives would be. Either the natives misun
derstood him, or he misunderstood them, or he enquired of men who did 
not understand what they were talking about.

Now, Mr Crebnit/ki, whom, you will remember, was the Governor 
for 15 years, in the United Slates Counter Case al page 3f>6, says : —

There are always a few dead pups lo he found on the rookeries whoso death is 
nol due to that of their mothers, bill during the last year or two a greater number 
of dead pups have been actually noticed than heretofore, and have attracted the at
tention of all persons on the islands who are at all familiar with seal life. It cannot 
bo successfully contended that they all died of natural causes. There is no disease 
among the Commander Island seals ; and while a certain number of young pups are 
always exposed to the danger of being crushed lo death... or of being drowned by 
tho surf, yet these causes of death will not account for the greater mortality of 
pups which took place during the past summer. Besides the bodies of the dead 
pups 1 refer to are those of starved animals, being greatly emaciated.

Then Mr Malowansky says under oath, in regard to this subject in the 
United States Counter Case, page 374, — be is the Superintendent of the 
ltussian Government on those islands, you will remember :

After the pups have learned to swim a number of dead pups have been reported 
killed along the shore hy the surf, but the number was always inconsiderable. 
These pups w ore always grey pups, their bodies were always near the water’s edge, 
and never back on the rookeries. Within the last two years, the natives noticed, 
however, another class of dead pups oil the islands. These were always black 
pups which were too small to have learned to sw im, and were found on the breed
ing grounds two hundred yards from the water. Such dead pups have been 
observed since the sealing vessels began to take seals about the island. This year 
(1892), the numbers became so great that tlie latter was commonly talked ahuuUln 
tile islands, and the natives made complaint to Uie Governor. It was my opinion 
and the universal opinion of all on the islandMlhat these deaths were caused by
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starvation, which resulted from the mothers paving been killed by the sealing 
skooncrs while out feeding. This was also the opinion of the natives and others on 
the islands during all of last season (1891). The matter was discussed with the 
ltritish Behring Sea Commissioners, who were alBehring Island for about a day and 
a half in September of that year. Snigeroff told them about It, and 1 acted as the 
interpreter at the time. The grey pups heretofore mentioned as having been killed 
were alw ays plump and in good condition, while these black pups were in all cases 
very thin and emaciated, showing evident signs of starvation.

And you will remember, to conclude, the passage Hint I read a day or 
two ago from the letter of Mit Chichkine, the Russian Foreign Minister, in 
the correspondence with lilt! ltritish Government, about their seizing 
vessels, where, in stating hisVase, and the reasons for his seizure, he 
slated these facts, including llie fact that the pups died on the islands on 
account of the loss of their mothers.

Now I come to another question. What is the consequence of all 
this ? Wlmt is the consequence? We say the consequence is the inevi
table extermination of the animal. We say that the reduction in the 
numbers of the seal herd, which these Commissioners, acting jointly, 
agreed had taken place — it was the only point upon which they did agnie 
— and that it was attributable to the act of man, we say that that dinn- 
nulion is owing to this indiscrimate killing, and we say the necessary and 
inevitable consequence of it will bo the extermination of the seal herd. 
Now on that point perhaps you will bear with me while I at first, consider 
very briefly, if General Foster will be so kind as to assist me by pointing 
out, what has taken place elsewhere. The islands marked in red, 
on the map now before the Tribunal, were islands which the leslimony 
says were once populous; where the seals were as numerous as they 
are on the Pribilof Islands, and were obtained in great numbers. 
What has become of them? Kxcept I believe on the Lobos Islands 
where some measures have been taken to prevent indiscriminate killing 
some years ago. where there are a few left, though hardly enough to 
be commercially important, they are gone from every one of them ; so 
that with the small exception of what there is on the Lobos Islands, 
there are no seals in the world — fur-seals, I mean; not the hair- 
seals, of course. Except on the Pribilof Islands, and the Commander 
Islands, in Behring Sea, they are all gone. When the sealers first 
visited the Island of Mas-a-Fuero, off the coast of Chili, in 1797, there 
were estimated to be 2,0011,0011 or 3,000,000 on the islands. More 
than 3,000,000 were killed, and the skins carried to Canton in seven 
years thereafter. In 1807 they were almost exterminated, and in 1891 
Captain Gaffney visiled the islands and saw 300 or tOO, killing a few. 
All this is from the evidence in the Case, and I will give my learned 
friends the references, if they desire, where the testimony that 1 read is 
to be found.

Then Juan Fernandez is a few miles eastward of Mas-a-Fuero. Dam- 
pier, who visited this island in 1083, says that seals swarm as thick about 
this island of John Fernando, as if they had no other place in the world to
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live in. There is not a bay or rock that one can get ashore on but is full 
of them. Then, the unrestrained taking of the seals on the land began 
in 1797, and in the year 1800 there were no seals to be found on any part 
of it. In 1891, the island was visited, and a few fur seals were seen, but 
very few.

The coast of Chili has the same history. I need not read the story 
over again. The same about Cape Horn and the Falkland Islands. There 
they are not quite gone, because the British since 1881 have put an Ordi
nance in force which was presented to the Tribunal in another connexion, 
and they are gradually increasing, but as yet assume no commercial 
importance. On the South Georgia Islands and Sandwich Land 300 miles 
east of Cape Horn, when first discovered, fur-seals existed in very great 
numbers. In 1800 a single vessel took 37,000 skins. 16 vessels visited 
South Georgia that year, and in a few years not less than 1,300,000 were 
taken from the Islands. In 1822, they were reported as almost extinct. 
In 1874, alter many years’rest, the Islands were visited,and 1,450 skins 
were taken. In 1875, live vessels secured 600, and in 1876, four vessels 
could only obtain 110.

In 1892 Captain Budington found the seals in that region practically 
extinct, only a few straggling ones being seen.

Then the South Shetland Islands is another place. The first sealing 
vessels in 1819 r< obtained cargoes of very fine skins. The news 
of the discovery was quickly spread and by the end of the next year a fleet 
of 30 vessels reached the region to gather in the valuable pelts. Captain 
Weddell gives this account :

The quantity of seals taken olT these Islands by vessels from different paris 
during the years 1821 and 1822 may be computed at 320000 and the quantity ol 
sea-elephant oil at 9110 tons. This valuable animal, the fur-seal, might, by a law 
similar to that which restrains fishermen in the size of the mesh of their nets, have 
been spared to render annually 100000 fur-seals for many years to come. This 
would have followed from not killing the mothers until the young were able to lake 
the water and even then only those which appeared to be old together with a pro
portion of the males thereby diminishing their total nilmber but in slow progres
sion. This system in practised at the Hiver la Plata. The Island of Lobos at the 
mouth of that river contains a quantity ol seals.

And he refers to that where there is à similar ordinance or provision. 
He says :

The system of extermination was practised, however, at the South Shetlands; 
for whenever a seal reached the beach, of whatever denomination, he was imme
diately killed and his skin taken, and by this means at the end of the second year 
the animals became nearly extinct. The young, having lost their mothers when 
only three or four days old, of course died, which at the lowest calculation exeqeded 
100000.

Then Mr Williams, in a Report to a Committee of the Congress of the 
i United States, speaking of the Shetland Islands says :

In 1872, fifty years alter the slaughter at the Shetland Islands, the localities 
before mentioned were all revisited by another generation of hunters, and in the
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sixteen years that have elapsed they have searched every beach and gleaned every 
rock known to their predecessors and found a few secluded and inhospitable places 
before unknown; and the nett result of all their toil and daring for these years 
scarcely amounted to 45000 skins: and now not even a remnanl remains save on 
the rocks off the pitch of Cape Horn. The last vessel at South Shetland this year 
of 1888, after hunting all the group, found only 35 skins, and Ihe last, at Kerguelan 
Land, only 61, including pnps.

Then the Island of Tristan d’Acunha and Gough Islands, midway bet
ween Capes Horn and Good Hope, were formerly abundantly occupied, 
and in 1887 Captain Comer, on a sealing voyage, left six men on Gouglt 
Island, where they remained nine months, taking only about 50 skins.

Then on the west coast of South Africa, the same history is true. 
The immense number of seals in this locality, on the islands and along 
the coast, were vigorously hunted, beginning about 1790, and large quan
tities were taken by sealing vessels at intervals up to 1830, when, owing 
to the diminished number, sealing became unprofitable.

Then the Islands south-east of the Cape of Good Hope, another place 
once covered with a multitude of seals; so that Captain Cox, who visited 
there in 1789, says :

On first landing, we found the shore covered with such multitude of seals, that 
we were obliged to disperse them before we got out of the boat.

Hut, on all these Islands, only a few straggling seals are found, in 
numbers so small as to make their pursuit unprofitable.

In Australia and New Zealand at the beginning of tbe present century, 
fur-seals in considerable numbers were found along the south-west coast 
of Australia and in the vicinity ofTasmania. Stimulated by these reports, 
the adventurous sealers discovered an apparently inexhaustible supply of 
these animals on the numerous small islands south of New Zealand. In 
1803 a single vessel took away from the island of antipodes 60,000 prime 
fur-seal skins. Macquarie Island was discovered in 1811 by a sealer, 
who procured a cargo of 80,000 skins. Sealing on these islands was 
at its height from 1810 to 1820. In two years 300,000 skins were 
obtained, one vessel carrying away 100,000. Now Morrell, who visited 
those regions in 1830, reported that the sealers had made such com
plete destruction “ as scarcely to leave a breed, not one fur-seal ’’ being 
found by him. A few, howdver, survived the general slaughter, and, 
in recent years, under the protection of the Government of New Zealand, 
a small annual catch of from one to two thousand fur-seals are now 
taken.

Now there is the history of the whole of the world, as far as these 
animals are known tp exist in it. My learned friend says thes»animals 
were not killed in the sea; they were killed on the Islands. That is true 
undoubtedly. They were killed on land and water. It is not the killing 
of a seal in the water that exterminates the race. The same seal may be 
killed in the water as well as on land without affecting the duration of 
the race. The only difference would be that in killing in the water, you
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do not save so many of those you kill. That is not the point. It is the 
indiscriminate killing by which the females are destroyed and breeding 
stopped and the young and the pregnant.

That is what destroys the race. If we were engaged on the part of the 
United States in killing the female seals on the Islands, and the pelagic 
sealers were engaged in killing the male seals at sea, this case would be 
exactly reversed. I mean killing, the same seals. If they were doing on 
the sea what we are doing on the Islands, or if we were doing on the 
Islands what they were doing at sea, then the preservation of the fur-seal 
race would, of course, require the cessation on the Islands and not at sea.
It is the indiscriminate killing by which the stock is destroyed.

Now I want to refer — I hope not tediously — to Vol. 1 of the United 
States Appendix, at page ill. We have collected there letters from many 
of the most distinguished and leading naturalists in the world, from many 
countries on this subject. I cannot afford the time, in what I have to do, 
to read to you aloud, what I should be so glad to read, all these letters, 
hut I may just advert to some passages in some of them, and I will res- 
pcctfull ask, if these letters have not already engaged the attention of the 
Members of the Tribunal, —and, of course, in this vast mass of material, 1 
cannot tell what has been read and what not — I would respectfully ask 
the perusal of these pages after page 411 The first statement is by Pro
fessor Huxley, and this is not in response to any enquiry — some of the 
other letters arc. He says, at the bottom of page ill. —

In the case of the fur-seal fisheries, the destructive agency of man is prepotent 
on the Pribilof Islands. II is obvious that the si'àls might be destroyed and driven w 
away completely in two or three seasons. Moreover, as the number of bachelors, 
in any given season is easily ascertained, it is possible to keep down the take to 
such a percentage as shall do no harm to the stock. The condition for efficient 
regulations are here i|uitc ideal. But in Behring Sea and on the north-west coast 
the case is totally altered. In order to get" rid of all complications, let it be supposed 
that western North America, from Behring Straits to California is in the possession 
of one Power, and that wfkjiave only to consider the question of regulations which 
that Power should make and enforce in order to preserve the fur-seal Dsheries. Sup
pose, further, that the authority ol that Power extended over Behring Sea, and over 
all the north-west Pacific, east of a line drawn fibm the Shumagin Islands to Cali
fornia. \

Under such conditions I should say (looking at nothing but the preservation of 
the seals) that the best course would be to prohibit the taking of the fur-seals, any
where except on the Pribilof Islands, and to limit the take to such percentage as 
experience proved to be consistent with the preservation of a good average stock.
The furs would be in the best order, the waste of life would be least, and if the 
system were honestly worked, there could be no danger of over-fishing.

Sir Charles Russell. — Would you read the next passage.
Mr Phelps. — I really have not the time or I should be glad to oblige 

my learned friend. He proceeds to point out what he conceives to be the 
legal difficlilties in the way.

Sir Charles Russell. — He says what he calls the ideal arrangement 
is impracticable.

Mr Phelps. — He say it is impracticable because he assumes there

/



— îîli —
are legal objections — not that it is impracticable then : finally, he 
says, and I will read his conclusion. (As 1 have said in reading any pas
sage of these letters, I do it in the hope that the whole context will be 

, read.)

Finally, 1 venture to remark that there are only two alternative courses worth 
pursuing.

One is to let the fur-seals be extirpated. Mankind will not suffer much if the 
ladies are obliged to do without seal skin jackets.

That is one.

The other course is to tread down all merely personal and trade interest in 
pursuit of an arrangement that will work and be fair all round ; and to sink all the 
stupidities of national vanity and political self-seeking along with them.

Sir Charles Russell. — That refers to a scheme for making the Pribi- 
lof Islands an international concern.

3 Mr Phelps. — No.
Sir Charles Russell. — I assure you, yes.
Mr Phelps. — Now I cannot read all these letters, but in every one of 

them that I shall notice 1 hope the context will be read, and it will be of 
no avail for me to select passages.

Dr Sclater, Secretary of the Zoological Society of London has given an 
affidavit in which he says :

1. Unless proper measures arc taken to restrict the indiscriminate capture of the
fur-seal in the North Pacittc he is of opinion that the examination of this species 
will take place in a few years as it has already done in the case of other species of 
the fame group in other parts of the world. ,

2. It seems to him that the proper,way of proceeding would be to stop the kill
ing of fcmalos and young of the fur-seal altogether, or as far as possible, and to 
restrict the killing of the males to a certain number in each year.

3. The only way he can imagine by which these rules could be carried out is by 
killing the seals only in the islands at the breeding time (at which time it appears 
that the young males keep apart from the females and old males), and by preven
ting altogether as far as possible, the destruction of the fur-seals at all other times 
and in other places.

I commend to the attention of the Tribunal an article which this gen
tleman, of his own motion, published in “ The Nineteenth Century ” ma
gazine, of London, since this argument commenced. It is in the June 
number, entitled “ A Naturalist's View of the Fur-Seal Question ”, in 
which he says he has read this evidence, and he comes out with his views. 
It is not in the Case, and I have not time to read it, but 1 quite commend 
that to the attention of the Tribunal, as 1 did venture, on a question of law, 
to commend an article by Mr Tracey, in “ The North American Review ”, 
who is a very eminent lawyer in the United Stales. Now Mr Mercian 
addressed a circular letter of enquiry to various distinguished naturalists 
in different parts of the world, in which ho gave them, as a foundation, 
certain statements in regard to the nature ' ’ bits of the fur-seal, and
the conditions of pelagic sealing.

I '
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Those occupy several pages, and in order fairly to understand the an
swer of these naturalists it would be but fair to be first acquainted with the 
facts that were presented in the letter of enquiry, because if those facts 
have misled these gentlemen, then their opinion would be good for nothing. 
I must not stop to read that, but I submit, with great confidence, it will be 
found to be a correct statement of facts. Now on page 419, there is a 
letter in French, and a translation of Mr Milne Edwards, of Paris, He 

e is the director of the museum of natural history. This is but an extract 
and he refers to the extermination that has taken place everywhere, and
he goes on and says,

It will soon be thus with the callorhinut ursinus in the North Pacific Ocean, and 
it is time to ensure to those animals a security which may allow them regular re
production. I have followed with much attention the investigations which have 
been made by the Government of the United Stales on this subject. The reports 
of the Commissioners sent to the Pribilof Islands have made known to naturalists 
a very large number of facts of great scientific interest, and have demonstrated that 
a regulated system of killing may be safely applied in the case of these herds of 
seals when there is a superfluity of males. What might be called a tax on celibacy 
was applied in this way in the most satisfactory manner, and the indclinitb preser
vation of the species would have been assured if the emigrants on their way back 
to their breeding places had not been attacked and pursued in every way.

in the Royal AgiThen Dr I hering of Iterlin, Professor of Zoology
cultural College, writes a letter which will be found at the bottom of page 
420 ; and reading only an extract here, he says : —

I am, like yourself, of the opinion that the remarkable decrease of fur-seals on 
the rookeries of the Pribilof Islands, which has of late years become more and 
more evident, is to be attributed mainly or perhaps exclusively to the unrea
sonable destruction caused by the sealers who ply their avocation in the open sea. 
The only rational method of taking the fur-seal and the only one that is not likely 
to result in the extermination of this valuable animal is the one which has hitherto 
been employed on the Pribilof Islands under the supervision of the Government. 
Any other method of taking the northern fur-seal should, in my opinion, be prohi
bited by international agreement. 1 should, at furthest, approve a local pursuit of 
the fur-seal where it as destructive of the fisheries in its southern winter quarters.
1 regard pelagic fur-sealing as very unwise ; it must soon lead to a decrease, border
ing on extermination of the fur-seal.

Then Professor Collelt, of the University of Christiania, in Norway, 
says :

It would be a very easy reply to your highly interesting treatise of the fur-seal, 
which you have been kind enough to send us, when 1 only answered you that 1 
agree with you entirely in all points. No doubt it would bo the greatest value for 
the rookeries on the Pribilof Islands, as well as for the preservation of the existence 
of the seal, if it would be possible to stop the sealing at sea at all. But that will 
no doubt be very difficult, when so many nations partake in the sealing and how 
that is to go about I cannot know. My own countrymen are killing every year 
many thousands of seals and ci/slophorœ on the ice barrier between Spitsbergen and 
Greenland, but never females with young; either the old ones caught, or, and1 
that is the greatest number, the young seals. But there is a close time, accepted 
by the different nations, just to prohibit the killing1 of the females with young. 
Perhaps a similar close-lime could be accepted in the Behring Sea.

X •
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Then Dr Hartlaub writes a 'letter, and you will notice that the original 
as well as the translation, from which 1 read, is printed. He says :

I am far from attributing to myself a competent judgment regarding this matter, 
but considering all facts which you have so clearly and convincingly combined 
and expressed, it seems to me that the measures you propose in order to prohibit 
the threatening decay of the northern fur-seal arc the only correct ones promising ant 
effective result.

* * | »

Then Professor Salvador!, from Turin, gives k letter.
Dr Leopold von Schrcnck, of the Imperial Academy of Science, St 

Petersburg, gives^inother letter.
Then I take Dr Giglioli, the Director of the Zoological Museum, Royal 

Superior Institute in Florence. That is a long and full letter. I wish 1 
could read it all, but 1 will read from the bottontxpf page 4^4.

Having conclusively shown that the lamented decrease in the herd of fur-seals 
resorting to the Pribilof Islands can in no way he accounted for by the selective 
killing of non-breeding males for commercial «purposes, which takes place on 
thoSnylands under special rules and active surveillance, we must look elsewhere 
for rfccause ; and 1 can see it nowhere but in the indiscriminate slaughter, princi
pally practised on breeding or pregnant females, as most clearly shown in your 
condensed Report, by pelagic sealers. „

In any case, all who arc competent in the matter will admit that no method of 
capture could be more uselessly destructive in the case of Pinnipedia than that call
ed “ pelagic sealing ", not only any kind of selection of the victims is impossible, 
but it is admitting much to assert that out of three destroyed one is secured and util
ized, and this for obvious and well-known reasons. In tl}e case of the North Pacific 
Fur Seal, this mode of capture and destruction is doubly to be-condemned, because 
the destruction falls nearly exclusively on those, the nursing or pregnant females, 
which ought on no account to be killed. It is greatly to be deplored that any civi
lized nation possessing fishery laws and regulations should allow such indiscrimi
nate waste and destruction. The statistical data you give are painfully eloquent, 
and when we come to the conclusion that the 62,500 skins secured by pelagic seal
ing in '1891 represent at a minimum one-sixth of the Fur seals destroyed, namely 
375,000, — that is, calculating one in three secured and each of the three suckling 
a pup or big with young, — we most undoubtedly need not look elsewhere to 
account for the rapid decrease in the rookeries on-the PribilofT Islands ; and I quite 
agree with you in retaining that unless the malpractice of pelagic scaling be pre
vented or greatly checked, both in the North Pacific and in the Behring-Sea, the 
economic extermination of Callorhinus ursinus is merely the matter of a few years*

The rest of the letter is equally interesting, but I nftist hurry on.
The next letter is from Dr Raphaël Blanchard of Paris, Professor of the 

Faculty of Medicine and General Secretary of the Zoological Society of 
France. It is to the same effect, aiyl 1 only call attention to it.

Then the letter from Dr William Lilljeborg, of Upsala, Sweden, and 
Professor Nordenskiold, of the Academy of Sciences, Stockholm, is a joint 
letter; and I will read an extract from that : —

We do not, therefore, hesitate to declare that the facts about the life and habits 
of the Fur Seal, stated by you in your said letter under 1-20, should serve as abase 
for the regulations necessary to preserve this gregarious animal from its threatened 
extinction in a comparatively,short time.

These regulations may be divided into two categories, namely, firstly, Regu-

/
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lations for the killing, etc., of the Fur Seals on the rookeries in order to prevent the 
gradual diminution of the stock ; Secondly, Regulations for the Pelagic Sealing or 
for the hunting of the Seals swimming in the ocean in large herds to and from the 
rookeries, or around the rookeries during the time when the females are suckling 
-the pups on land.

' Then the last paragraph, — I skip one : —
As to the Pelagic Sealing, it is evident that a ’systematic hunting of the Seals in 

tlie open sea on the way to and from or around the rookeries, will very soon cause 
the complete extinction of this vocable, and from a scientific point of view, so extreme
ly interesting and important animal, especially as a great number of the animals 
killed in this manner arc? pregnant “ cows ", or" cows ” temporarily separated from 
their pups while seeking food in the vicinity of the rookery. Every one having 
some experience in Seal-hunting can also attest that only a relatively small part of 
the Seals killed or seriously wounded in the open sea can in this manner be caught. 
We are, therefore, persuaded that a prohibition of Pelagic Sealing is a necessary 
condition for the prevention of the total extermination of the Fur-Seal.

There are other letters, with which I must not detain you, from gen
tlemen of eminence in various countries of scientific position and high 
repute.

Now this is scientific testimony these are not seal-huntersor superin
tendents. This is the scientific branch of the case; on the other hand we 
have a great mass of testimony that I cannot stop to review. There is 
a vast amount of evidence in the case from practical men. In the Colla
ted Testimony appended to the American Argument from pages 306 to 
312 you will find the testimony of 174 practical sealers; 23 of them are 
gnasters of vessels, 30 are seamen, 86 are Indian hunters, 8 others are 
"intelligent observers of those resident on the Islands. Now l shall not 
read a word of their testimony. 1 refer you to it. It is all concurrent.

It is, nothing but a repetition of the statement that in their judgment 
the decrease that has takenJplace is owing to this destruction of females 
and young, and I hat the extermination of the seal will be the consequence. 
They come to the exact conclusion from their practical point of view that 
the scientific men do from theirs. These witnesses are no more scientific 
men than those scientific men are practical sealers and the concurrence 
of their judgment in extraordinary.

Now what is there on the other side? Among all the scientific men of 
evidence in this world even including those in England like Professor 
Sclater, Professor Huxley and Professor Flower, whose letter was read the 
other day — not in this connection but in another — where is the man 
who comes to contradict the testimony of these gentlemen and to express 
any different-view? Where is the practical evidence to the contrary ?- 
What is it that my learned friends say about this? Do they say that you 
can go on killing females in these increasing proportions, for'you have 
not failed to observe that the absence of pelagic sealing has.grown in 
respect to the number of vessels with great rapidity — do they assert 
that? No. They attempt to parry this only by saying. ‘ ‘ Well, you exag
gerate. it ”. You might as well say we*Bxaggerate mathematics. That we 
exaggerate a demonstration of geometry. It is a result that comes ma-



thematically — Certainly by natural laws from certain premises. No
body can exaggerate it.,* It does not need ' any exaggeration. They 
undertake,..-however, to say this is not the only factor in extermina
tion.
| This is not all there is. You are responsible' for some of it ; there is a 
decrease that is alarming and portentous, but it is not all our fault. It is 
partially yours.

Now, 1 propose to examine that question; not because it is really ma
terial, but because, so far as time allows, Ido not propose to leaveany 
suggestion that pi y learned friends think important enough to make, 
and to rely upon, to be disregarded. We will meet them on their own 
ground on all these points. •

Let me lirst, however, call your attention to the conclusive mathema
tics that result from this evidence.^ said a little while ago, in opening 
the question of proportion of females, that reflection would show, without 
any figures, that this business of killing the males ever since 1847 and 
sparing the females, till pelagic sealing prevented them, must result in a 
preponderance. Now, my learned friends have prepared for my use a 
statement, which, if I had the mathematical genius to prepare it, would 
require confirmation, at least; but it has been prepared by those who are 
better at figures than l am, "and I can only understand it.

It is in reply to the calculation that my learned friend Sir Charles 
lltissell presented based on the Table of^e American Commissioners, 
— I should not say that; but on the diagrams of the Aioérican Com
missioners which are presented in connection with their Report ; and he 
arrives at a conclusion which certainly leads me to think That he is not 
so much my superior in mathematics as he is in everything else.. He ar
rives at the conclusion that the diminution caused by pelagic Stealing on 
the statistics in this case is inconsiderable; or figuring it out it is not 
large enough ever to exterminate the herd. Why does he arrive at that 
conclusion? Simply by leaving out the most important factor in his sum. 
He treats these females as individuals, and lakes no account of their pro
ductive faculty. He does not take into account the geometrical pro
gression from year to year. If the same mathematics were applied to 
the increase of the human race, we should not be here. We should 
long ago have perished off the Earth. It is the reproductive power of 
the female sex in humanity which has kept the human race in its rapid 
progression in number,'even though the ratio of progress in humanity 
is, of course, from many and obvious reasons, very much slower than 
the progression of many animals of a lower grade.

In reply to this suggestion my learned friends have prepared some 
tables which are nothing new. They are simply figures which we make 
upon the evidence in reply to his figures ; but I cannot make them un
derstood without you have the kindness to glance at the Iteport. They 
introduce, as I say, nothing new. They are only figures based on the 
évidence in the icase, and I shall be able to point out whit there is of
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them, very briefly. They can be compared in thei^resulls with the re
sult that my learned friend has arrived at with his figures.

Now the assumption of these tables shoitf be first stated, in order 
that they may bo understood.. We assume that the seals born in any 
year decrease annually at the several rates indicated in the diagrams of 
the United States’ Commissioners.

See the United State/ Case, page 353. That is from natural causes, 
of course; that they increase aside from anything that men do'; from 
natural causes they decrease; and it struck me that the ratio allotted by 
the Commissioners of decrease from natural causes was too large; b|it 
my opinion on that question 1s worthless ; and there is no evidence, can 
be done. They evidently undertook to make a very liberaTMtowance for 
the death of the young by natural causes ; and they work out, I believe, that 
half of all that are born perish the lirsUVear ; and then in a propmionate 
ratio they continue to perish from merely natural causes, evenXf they 
were left alone. Then we assume that each breeding female has a nreed- 
ing life of 18 years. That is the result of the best evidence there is in 
this case : that each breeding female gives birth annually, from and 
including her third year, to one pup, and that half of these pups are 
females. That, 1 believe, is conceded. Of course, these arc assumptions, 
but they arc the best assumptions that the evidence warrants as to the 
breeding age of these seals, the number of pups that they produce. Then 
a calculation is made in this way; and we will take Table A. You lake 
1,000 females, lly way of hypothesis you divide them into 4 classes : 
3 years old, 4 years old, 5 years old, 6 years old, which are all breeding 
ages. Then if you refer to the first colùmn of Table A, the left-hand 
column, the figures af the top gyp the numbers of the years from one 
to 18. * In column one, the 4 lower figures of 250 each represent tliyse 
1,000 fur-seals of 3, 4, 5 anil (i years of age. Now those seals will pro
duce that year, they arc all breeders, 500 females pups, upon the assump
tion that, if they produce 1,000 young, 500 will be females. You add, 
therefore, to that 1,000, the first year, 500; and you have now 1,500 fe
males of whom the 500 arc just bom.

Now go to the second year, and the 500 females, that were born the 
year before, shrink, by natural causes, to 250 who attained llreir second 
jear.yind that 250 is the second figure in the column. Then the 1,000 
breeding seals, with which you begin, shrink, Uie one class to 208, the 
next to 225, the next to 230, and the last to 220. Those are the figures 
resulting from the ratio of decrease given by the Commissioners. That 
number of seals, thus shrunk from the former year, produces that year 
444 females, which you will find is the figure at the head of the column, 
and the number of female seals has increased that year, the net increase, 
to 1583. Now if you follow that table down, .noticing that the corres
ponding ligure in each column is one step lower down, you find what 
becomes of that original 1,000 that you started with. In the sixteenth 
year they are all gond; that is to say, if not dead they ar</pust the breedr
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, îhglime, and that 1,000 with ‘w hich you started has gradually disappeared 
from the herd, and is gone.

You will see what the successive birth in each' successive year is after 
they gel to be old enough for the seals that are born in each successive 
year to breed, and you will see at the head of the column under each 
successive year the females that wilt be born during that yefir. They 
are carried forward with üieir increase after they got to be three years 
old, and 1 think with this explanation,! can add nothing that renders the 
tables any clearer. They are quite "clear as they stand and you see the 
result in the 18 years at the end of that year 1,000 females have become 
2,117, as a net result after deducting all that have died from natural 
causes either by being killed in earlier years or from outliving their 
usefulness and so disappearing.

Now unless some question should be suggested about these tables I 
will turn to Table B though 1 should be happy to try' to answer any ques
tion that may be put.

Now Table H shows the number of femhles that would have been alive 
in 1882 except for pelagic sealing and which would have appeared on the 
breeding grounds in 1881, calculating from Table B.

This table begins with the year 1872 and ends with the year 1882. 
That covers 11 years therefore. It assumes the theoretical calculation 
of the last table. It gives the catch lor each year as derived from actual 
figures in the evidencethc tables givpp ,by the American Commissioners 
of the pelagic catch, and it figures out upon that basis the net loss to the 
herd by the destruction of a £ umber of females which the table shows were 

.actually taken.
Now that requires a word of explanatmfo.jy;fore leaving it. We have 

J assumed there for the purpose of this table, all the seals shown to have 
| been taken by pelagic sealing arc females. Of course, that might at the 
threshold be challenged, and it might be said :

Yuu have aol proved or even protended that all the seals taken by the pelagic 
sealers are females. Then,why do you assagie that? You claim lo have proved 
85 per cent were taken. Why lake more than 85 per cent as the basis of your 
laide? . \ - . v

We do it for this reason : In the first place 85 per cent are proved to 
he females. Then ids shown by a g refit body of evidence what common 
sense indicates sufficiently without any evidence, that a great many more 
seals are necessarily destroyed by shooting in the water them can possi
bly be saved, and that of the proportion of seals that are lost, the same 
proportion are females as among those that arc saved, so that if 85 per 
cent of the seals saved are females, 85 of those lost are females, and 
when you add a very small percentage on to what the evidence shows is 
the actual loss, it is a very moderate assumption that the number of sdtls 
destroyed, wasted and lost is equal to the entire number of seals 
saved, male and female. Therefore we have felt it right — and the



figures sustain us — in'treating the pelagic product that is saved as all of 
them being females.

Now what is the result — and the figures verify these calculations? 
The result is that the number of females killed in those ten years, because 
allbough 11 years 4re covered in one year, namely, that of 1873, the 
catch is not given — the number of females lost to the herd aside frOm 
those perishing from natural consequences is 137,624. That is the ac
tual result; that is at the end of 1882. Now if you will kindly turn over 
the leaf to table C, this is carried forward, so as to show the number of 
females which would have been alive in 1889 except for pelagic sealing, 
and which would have appeared on the breeding grounds in 1891, three 
years later. It is a carrying forward of the same figures with the addi
tion of the catch in the years subsequent to 1882 — from 1882 to 1889; 
and on the same basis of calculation you find ns the result of these figures, 
that the list of female seals on the breeding grounds in the year 1891, in 
consequence of the ascertained pelagic catch, would be 483,420, in round 
numbers, 500,000 of fefoale breeding seals destroyed by the pelagic 
catch, and 'by nothing else : 1 respectfully invite attention to those 
figures.

Lord Hannen. — You have invited a question upon this table, I believe.
Mr Phelps. —• Certainly, my l,ord.
Lord Hannen. — Does that take account of any female born to replace 

those supposed to be used?
Mr Phelps. — Yes. I"
Lord Hannen. — It does take that into account.
Mr Phelps. — Yes, il take^ an account of the perpetual birth-rate as 

well as the decrease. In the fitet table that is made very plain hy adding 
every year the increment and deducting the loss from natural causes. 
Those are figures that are " to the pelagic catch, and the conse
quence of the figure is, that the loss from the pelagic catch to the herd 
is in round numbers 500,000 breeding females — not quite that. Mr Car
ter has suggested a correction, that naturally enough escaped me, that 
this 483,420 is subject to one deduction that is not made in the table. 
It is a little too large. It is subject to the deduction of those who would 
have died between 1889 and 1891, from natural causes.

Mr Carter. — It is not too large for 1889.
Mr Phelps. —No, The table is right ns it is headed. It shows the 

loss in 1889, but when you come to carry that forward, 3 years longer, 
to 1891, you must take into account the deaths from natural causes of 
these young seals maturing during that period. That figure has not been 
made, but it would not change the result.

On the other hand the killings of 1890 and 1891 are not included 
which would more than balance, because if they are not included then the 
number of females would be increased rather than diminished.

Now tj|is is Table D, the last one which shows the loss in the number 
of female seals which would be effected by 10 years of pelagic sealing
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based on- the supposition that ^0,000 breeding females were killed 
annually during that period.

This is g hypothetical table not founded on actual catching, showing 
what would be lost if 20,000 breeding females are killed by pelagic 
sealing each year : you will see readily from the table how that is figured 
out, and the total loss in 10 yearsof female seals would he 361,840. The 
difference between this table and the last is that the, last is attempted to be 
foundbd on the actual destruction ns reported. This is based on a hypo
thetical destruction of 20,000 females seals in each year. I am talk
ing exclusively of female seals in llicse tables. They take no account 
of anything else. It is the loss of breeding females. 1 should have 
remarked Hint there is a total loss of females and a loss of breeding 
females the difference being of course that females are not breeding 
females till they are three years old, and the loss of breeding females 
is 220,820, and the total loss of females at the end of the period is 
361,840.

Now the American Commissioners do not assume to number the 
herd, but they give a hypothetical herd in which there is supposed to be 
1,500,000 females, of which 800,000 arc capable of breeding. That is a 
total herd of 3,000,000. It is seen, therefore, assuming the Pribiloff 
herd to correspond in numbers to the Commissioners' hypothesis, that 
in 10 years of pelagic sealing which destroyed 20,000 breeihng females a 
year, the number of females in the herd would be reduced Iw 361,840, or 
over 24 percent of the whole number of females, whichbreeding 
females would he reduced by 220,820. If you take it >83,000,000 as 
its normal condition, and assume half of those are females, and that of 
the 1,500,000 females, 800,000 are capable of breeding, and the figures 
tell the consequences, you see where this lands us, that 27 per cent of the 
breeding cows are gone in 10 years. Now, of course, it may he said 
these are upon the hypothesis of the Commissioners, because an exact 
census cannot be taken, but it is the best hypothesis that the case admits 
of. I do not think that examining this table, in connection with the 
evidence in the case, it will occur to members of the Tribunal that the 
premises are in any respect erroneous, that the hypotheses arc not the 
most just and reasonable that the materials of the Case enable us to 
make; and from this source as well as from all the others we arrive at a 
conclusion that 1 confess, to my mind, would be just as apparent before 
I heard a word on the subject from scientific, from practical men, from 
tables, from c|pcricnce else where, as it is now. Anyone who will give 
a moment’s attention to the geometrical progression of anilnal life— ani
mals of this class 1 mean, or animals that are analogous to those with which 
we are concerned, — must see, if he is no more of a mathematician than 
1 am, what result takes place.

Cast your eyes back for one moment to the growth of the population 
of this world. The conditions of incrcaseWe nothing like those we as
sume here. The human raceisnot polygamous. The number of children
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that are produced under ordinary circumstances is far less. The time 
that elapses before the productive period arises is much greater. Now 
lot a person reflect for a moment how long it is since the continent of 
America was discovere'd. The Indians that then inhabited it are sub-’ 
slanlially gone. A remnant alone remains in the Far West that are fast 
disappearing. Now look at the 110,000,000 or 70,000,000 ol people on that 
Continent, leaving Indians out. Where do they come from ? Emigra
tion considerably, of course. All such emigration in the first place — all 
the descendants of emigrants. But what country has lost population in 
that period from whence they came? One or two — perhaps one, 
might be named; under unhappy circumstances in a more recent period its 
population has diminished, but not during that entire period. Every 
country in the world that 400 years ago began to contribute to the po
pulation of the Western Ij^lnisphere its own population has largely 
increased.

Now suppose a heroof animals of this kind is not touched by man at 
all. Why the increase would not be indefinite : it would reach a point 
which would be called by naturalists its maximum. The laws of nature 
provide for those things. No race of animals could ever over-populate 
the earth or reach a point wjiere the laws by which the increase of popu- 
lalion regulates itself.

The President. — Malthusianism.
Mr Phelps. — Yes, the natural Malthusianism. The natural opera

tion of that theory undoubtedly ; but in order for that, causes have to 
intervene, provided by Providence, by which these animals are kept at 
their maximum. It was suggested by the President, when we were all of 
us younger — I mçan in the early stages of this discussion, how it came 
to pass, if the males were riot reduced by artificial killing there would still 
be in this herd, in this "class of animals — 1 mean not specially seals; 
wild animals, polygamous in their nature, how it could cofne to pass, if 
there was no interference w ith male life the females would‘become most 
numerous.

Now that is a question that it is for naturalists to answer, or for ob
servers ; but 1 suppose the answer to be in the theory of the survival of 
the fittest. 1 suppose when the number of males becomes too large in 
such a herd of wild animals, when they are not artificially restrained as
we have to restrain the propagation of domestic animals, there is «'mutual 
destruction by fighting, of which these islands are the conspicuous tliea-UvMl IKbllUlt if j 11 -, I HI lip y \J I iv 111 vll lllLSu IbMUlMo Cl l ly 111V V.VildjJIvllU IIS l#l IL»tl*

tre, with regard lo this race of animals, and it results not in the survival 
of all the males, but only a part of them: However, that is theoretical, 
and I do not care to pursue it.

Now, Sir, this is the point to which all my Observations have tended 
to day, and, part of them, yesterday : are we, or are we not as a matter 
of fact, established by the evidence in this case draw n from many converg
ing and independent sources, — are we entitled to say that the continu- ^ 
ance of this pelagic sealing just as it has taken place, especially in

t
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connection with the increase of it, which* we have shewn also to lihve 
steady, and which will only find its check when the destruction of the 
animals ceases lo render it profilahle, are we or are we not entitled to say 
that this business results necessarily at no very distant period in the 
extermination of this race of animals as it has everywhere else.

Now returning to what has been said by my friends on the other side — 
that is to say, the management on the islands has not been good 
and therefore the pelagic sealer is not responsible for all the decrease 
that has taken place in this herd; part of it is your fault.

Now before I look into the facts upon which I shall claim that that is 
a proposition that is absolutely unwarranted — that will no more bear 
examination in the light of the review of the whole evidence in the case 
than any of these other propositions that 1 have been able to demonstrate 
from the evidence are inaccurate and unfounded — suppose it to be true? 
Suppose that in the prosecution of this industry by a great nation not 
wanting in intelligence, anxious to preserve this herd, because they arc 
strongly interested and largely interested in preserving it — suppose it 
were true that in this industry as in every other pursuit that man ever set 
his hand lo since the creation, experience has shewn, as it advanced and 
grew that earlier methods were in some respects deficient — that the 
first ideas were not always the best — that experience has developed not 
only the necessity, but means of improvement.

Is there an industry on the face of the earth to which that does not 
apply? Can there be? Can any man undertake to say, — is be san
guine enough to say that the time will ever come that the oldest handi
craft (the mere cultivation of the earth, or any other) has reached a point 
at which improvement is impossible? I fancy that no man who has a 
common acquaintance with the history of his race will venture to assert 
such a conclusion as that. Suppose it is true that in that number that it 
was estimated might be taken from this seal-herd without harming them, 
— suppose it was true that in the manner of taking them the best possi
ble manner practically is shown by experience not lo have been observ
ed and that improvements were needed, why, is there any doubt that 
those will be adopted? May not the interest and life' intelligence of the 
nation which, with such sedulous care, has managed this industry during 
the short period historically, since f869 when they began because the first 
year after the cession there was chaos on lp6 Islands ; the machinery had 
not been put in force to make law operative, — the law itself perhaps had 
not been fashioned and promulgated, — is there any doubt trot the im
provements will take place? Are these difficulties that are suggested diffi
culties that cannot be overcome?

Is it like the killing of the female seal in the water, — something that 
cannot be helped if you are to kill seals ttycre at all? Why, very far from 
it. Therefore, I might well dismiss this suggestion of thfe accountability 
of management on the Islands for a part of this decrease with the single 
remark : — Granted experience has taught us better intelligence and law

. /
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will correct it, (bj your own showing it is easy of correction), wliat has 
that to do with a certain and inevitable means of extermination with which 
we are dealing in Ibis case? Why, it almost needs an apology for carry
ing this enquiry any .furthef ; and it is only because 1 am not willing to 
leave anything that I conceive to be wrong that I allude to it. If I thought 
it otherwise, we should try to admit is candidly without an attempt to 
answer it.. *

Now, what are the points of criticism of tlie management on the Island* 
which arc claimed by my learned friends to have been mischievous in the 
past? They are two. They say, you have killed too many male seals. 
Your draft that you set out with of 100,000 is too great. Well, you will 
remember that the Statute authorises the Secretary of the Treasury at any 
lime to restrict if it is found that they arc taking too many. You will 
remember that under the Orders of the Secretary in 1890, the number was 
restricted down to 22,000; and, therefore, it is perfectly plain that, if any 
such restriction or any restriction is necessary for the preservation of 
this race, it will be made. The United Sloths here is not struggling for 
the privilege of prior extermination, because that would be quite in their 
power without any license at all.

When we gel the right to exterminate these seals that arc our own 
immediate properly, why there is nobody that could interfere if we want 
them exterminated. That is an easy task for us, and we could exclude 
everybody from sharing in the extermination, pretty nearly. That is 
not why we are struggling for the preservation.

The second objection is that in the manner of driving these seals, at 
limes that I will allude to presently, they have been injured; those that 
are not killed have been so injured as to alfect the reproductive power of 
the race and so diminish the birth rate by affecting the opposite sexjkom 
tliat which is exposed to pelagic sealing.

Now if that is true it does not touch the question of extermination at 
all. It simply shows that we have somewhat hastened it by ill-advised 
conduct which it is to lie presumed will certainly be checked and be cor
rected if the race can be preserved at all. here is no just foundation for 
I hat. It stands principally upon Ihe statements a gentleman about whom 
more has been said than would have been said if lie were here present 
to be examined orally, who has been promoted in this case by my friends 
to the office of Professor Elliott — a gentleman who has given conside
rable attention to this subject, who has written much and said more, and 
who undoubtedly knows a good deal about the subject and has been 
regarded as an authority.

Hut before I come to consider the only point on which we have any 
criticism to make upon Mr Elliott’s deliverances upon Ibis subject, which 
are all in favor of our contention, except on this one,point, we can well 
afford to accept this gentleman at the estimate put upon him by ply learn
ed friends on everj point but this —we do not need his corroboration, 
but we have it very emphatically, for all that it is worth, oil"every point

<
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almost, connected with seal life which we are contending for, except this.
Now, as to the number, my friends have endeavored to show that the ' 
American average on the Pribilof Islands, of 100,000, was a great deal 
larger tlfan the Russian authorities had deemed safe.

Well, to begin with, what was it? What constitutes the Russians a 
particular authority? The reference to the average which Russia, in the 
early period, before they began to discriminate when they were killing 
in an exterminating way — that it to say killing without any référencé to 
whether they were males or females — does not prove anything. It was ^ 
not until 1847, as the British Commissioners admit, that the present sys
tem of discrimination was begun. It has been followed ever since.

Now after that, between 1850 and 1807 it will be found from the evi
dence that the number of skins which they took, depended on the mar
kets of the world. Of course they could not overstock the market 
without depreciating the returns, instead of increasing them. Bancroft, 
let me say first, the historian that is referred to in the British Case so 
frequently, — I read from the footnote to the United States Counter Case 
page 73 — says : -*■ r>

In 1851, 30,000 could be killed annually at St. Paul Island alone, and in 1861 as 
many as 70,000, without fear of exhausting the supply.

The figures from I860 to 1867, given in the British Case, arc Shewn 
in the United States Counter Case at pages 71 to 73, to be incorrect.
Now what are they? They say for 1861, 1862,1863, 1864, 1865, 1866, 
1867, — so many; the last five being estimates —round numbers, and as 
to 4 of them an interrogation mark is put against ftiem by the Commis
sioners, which indicates that they SVe open to question — they are rather 
suggested. Then in Sections 777 to 779 of the British Commissioners 
"Report, you see how these figures arc reacted. To get^these figures of 
1861, they took Elliott’s totals for the years 1842 to 1862 and subslracted 
Bancroft’s totals from 1842 to 1861, and the difference they call the 
figures of 1861. ' Well, now, what does Klliott himself say about those 
totals of his? At page 165 of the Census Report he says :

I now append a brief but significant extract from Tcchmncniov — significant sim
ply because it demonstrates that all Russian testimony, oilier than Veniaminov's, 
is uitrrh/ self contradictor!/ in regard) to the number of seals taken from the Pri- 
bylof Islands’ Tcchmncniov first gives a series of tables which he declares area 
l rue transcript and exhibit of the skins sold out of Alaska by the Russian-American^ 
Company. The latest table presented, and up to the date of his writing, 1862, 
shows that 372, 891 fur-seal skins were taken from the Pribilof Islands, via Sitka, 
to the Russian markets of the world, in Hie years 1812-1862, inclusive; At giving 
an average catch of 18,611 per annum (p. 221). Then further on as ho writes (nearly 
one hundred pages), lie stultifies his record above r/uoted by using the language and 
figures as follows : “In earlier times more wore taken than in the later ; at present 
(1862) there arc taken from the island of St. Paul 70,000 annually without dimi
nishing the number for future killing". Further comment is unnecessary upon this 
author, who thus WTites a history of the doings of the Russian-American Company.

The bottom, therefore, of the British Commissionersjcynputation de-
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rived from Mr Elliott, falls Out upon the testimony of Mr Elliott, who says 
that it is not in the least reliables. The United States show that the num
ber of seals killed in that year, Ytitit, was 47,940, and in proof of, this 
they have published a letter from tlib Chief Manager of the Russian Ame
rican Colonies to the Russian American Company, written at Sitka, 
October 14, 1861, containing a Remet upon the operations of the Com
pany for thal.year. The. reference/or that is the United States Counter 
Case, page 195. One would suppose that that was tolerable evidence of 
the number killed by that Company. He says — this is an extract of 
course :

In llie course of this year — 

that is 1861 ; the date of the letter is October 14th

In the course of this year 17,940 seal skins have been taken from the islands 
of St Paul and St George, of which number 24,94.1 salted, 3,000 bachelors, dried, • 
and 2,500 greys have to be sent to New York ; and 12,000 dried skins will now be 
sent by the ship Czaritsa to Cronstadt

. »

The Hritish .Commissioners, in this extraordinary method of computa
tion, make the ligures for that year 29,699. The Manager of the Com
pany informs us that it is 4774440.

Sir Charles Russell. — One is shipped from the island, and the other /» 
may be killed on the island. The two figures are not inconsistent.

Mr Phelps. —• Why not? He describes what had become of all these 
— where they are all sent. They are all" sent to market.

Sir Charles Russell. — You have been speaking yourself of not glutting 
the market.

Mr Phelps. — They are all sent to market. They arc not only killed, 
hut sent to market; and they only shew the fallacy of figures that are 
arrived at by taking one unreliable and unproved sum, and subtracting it 
from another unreliable and unproved sum and taking the difference ns 
the basis. z

Now at Section 779 of the Rritish Commissioners Report is the author
ity for the years 1862 to 1867. That is their figures. Most of them 
lheyKhave marked with au interrogation point, as I siutk before. They 
by no means undertake to vouch them — I am not to be inferred as 
saying that they misrepresent this, because they say themselves that 
.these figures both inclusive, have been filled hypothetically by Elliott : —

The figures for the years are therefore far from satisfactory.

Now those figures of course disappear, because in the first place the 
Commissioners say themselves that they are unsatisfactory : they 
appear, jn the next place, to Re based upon a hypothesis, and the man , 
who invents the hypothesis, Elliott, says they are unreliable. They dis
appear into the air.

Now we have put translations and facsimiles of the official Correspoti-
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donee of the American Company consisting of Iteporta from the witnesses, 
and orders tk the managers, in the Counter Case at pages 195 to 199, and 
af page 429.

Now 1 will read llie Report for 1862 — we have seen what 1861 was. 
This is an extract. It is the Report of the Chief Manager at Sitka. He 
says :

In spite of the great slaughter of seals on St. Haul and SI. George they are every 
year occupying more space with their rookeries ; and 1 therefore permitted the man
ager to take 75 000 skins on the former island, instead of 50 000; and on the latter 
5 000, an increase of 3000. Seeing now, however, that the demand for sealskins 
for New York does not go beyond 30 000,1 will alter this arrangement, and instruct 
him to prepare 35 000 salted sealskins and 30 000 dried on SI. Haul and not to take 
more than 5,000 on St. George, as heretofore. The sealskins remaining over cannot 
spoil, as they are thoroughly salted.

Now wlmt becomes, I should like to know, of the suggestion that in 
these years the Russ.ians found so many seals proper to he taken aboye 
those that the United States took. This is 1861 and 1862. Then what 
are the records for the following years? In 1863 it was 70000. I refer 
to the United States Counter Case pages 195, 196, 197 and 199. They 
are taken from the original letters of the managers of these Companiet 
which are there given. I read in this abbreviated way to save time, 
and to present results instead of wading through language. You will 
find the letters there.

1863 : 70,000 (U. S. Counter Case, p. 195)
1864 : 70,000 ( — ” — P- 196)
1865 ; 53,000 ( — — — P- 197)
1866 : 53,000 ( -- — — P' 197) »
1867 : 75,000 ( — - P. 199)

Now the Rritish Commissioners suggest that the Russians were honest 
enough, as they were about to cede this to the United Slates, to take a 
large number of seals the last year notwithstanding that it might be a 
detriment to the islands. That is not a very respectful suggestion to a 
Government like Russia, and certainly is not warranted by any evidence; 
but in the United States Counter Case page 199, N° 15, that that is not the 
cause of the increase, is shewn. Then the Russian average in the late 
years of their control, (after they began to discriminate so that the herd 
was in a normal condition), reached 70 000 skins that were taken ; and it 
appears that more could have been, and would have been taken, except that 
they were kept down by the exigencies of the market, want of demand.

Now in 1868, in this chaos that took place in this absence of law, 
there were 240,000 seals killed. That is shewn by Mr Morgan's testimony 
in the-Unitcd States Case, Appendix Volume II, page 63. And in 1869, 
the follow ing year, after the government haeLgotten hold of their property 
and began to control it, thé amount was to)000. The number of seals 
killed on the I'ribilof Islands from 1870 to 1889 for all purposes, (includ
ing those pups killgd for natives’ food and the few seals that died during
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the drives) is given Jn the United States Counter Case, pages 425 to 428; 
and the total number is 1,977,337, being an annual average of 98,857. 
That is what we took from the island before the take was restricted by 
orders of the Secretary of Stale or under the operation of the successive 
arrangement of the modus vivendi. Now there is what the evidence shews 
about this.

Then it is said that there were warnings to the United States Govern
ment that the killing of 100,000 seals annually was too great — that our 
officials, some of them, riiade known to the Government that too many 
male seals were being killed; and they quote llaniel Webster, an excel
lent witness properly relied on by both sides, who says formerly there 
would be an average of 38 cows to 1 bull — now they w ill not average 15.

Well, let us see from Mr Webster's affidavit — his observation was 
very large — what be does say about it. You may lake a casual expres
sion or a line without its context and gel a very erroneous impression. 
The reference to this in page 179 of the 2nd United States Appendix. 
What I am reading is a quotation. He says : —

There was never while I have been upon the islands any scarcity of vigorous 
bulls, there always being a sufficient number to fertilize all the cows coming to the 
islands. It was always borne in mind by those on the islands that a sufficient 
number of males must be preserved for breeding purposes... The seasen of 1891 
showed that male seals had certainly been in sufficient number the year before, 
because the pups on the rookeries were as many as should be for the number of 
cows landing... Then, too, there was a surplus of vigorous bulls in 1891 who could 
obtain no cows. .

Now that is Mr Webster’s evidence.
Then they cite Captain Bryant. The British Commissioners quote 

Captaip Bryant fts saying this: It is very remarkable how full the Bri
tish Commissioners Iteport is, of references to what is said, often, by 
unknown men ; to letters, often, the writer of which is not given ; to let
ters or to persons as in this case where the author is given ; the substance 
as understood by the Commissioners without any context — the Bcport 
is full of that sortof evidence, which every one wlio has ever had any deal
ing with evidence knows is the most likely, of everything in the world, 
to be mistaken. Why, it is hearsay, excludes, 4ts evidence, under the 
Common Law. Why? Simply because human experience shews that 
you cannot get hearsay — that is the difficulty. Y'ou can get what is said 
to be hearsay, but the moment you undertake to resort to hearsay evi
dence, you arc utterly at sea. Mr Foster suggests that I am wrong in 
this quotation, and I am very happy to make the correction. In this in
stance this is quoted from Captain Bryant’s statement, — I was wrong as 
far as this is concerned. .The context, however, shews that when you get 
at the context that that is iiot what Captain Bryant means — that is not 
what he says, lie recommends in October 1875 that for two years only.

Sir Charles Russell. — Would you kindly give the reference?
Mr Phelps. — It is our House Executive Document, No 83, 44th Con

gress, page 178.
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Sir Charles Russell. — Where is it cited ?
Mr Phelps. — At page 69 of the Counter Case you will find it. This 

is not referred to by the British Conhnissioners. Captain Bryant recom
mends, in October 1875, that'for twoV years only the killing be reduced 
to 85,000. This is omitted from the, British Commissioners lteport. 
Then in his sworn testimony before a Congressional Committee in the year 
1876, his'views on this subject are brought out, and this is cited in the 
United States Counter Case page 71. This is what he says :

In the season of 1868, before the prohibitory law was passed and enforced, 
numerous parties sealed on the Islands at will and took about two hundred and 
fifty thousand seals. They killed mostly all the product of 186G-'67. In making 
our calculations for breeding seals we did not take that loss into consideration, so 
that in 1873- 73, when the crop of 1866-’67 would have matured, we were a little 
short. These seals had been killed./ For that reason, to render the matter doubly 
sure, 1 recommended to the Secretary a "diminution of 15,000 seals for the two 
years ensuing. 1 do not, however, wish to be understood as saying that the seals 
arc all decreasing — that the proportionate number of male seals of the proper age 
to take is decreasing.

Q. The females are increasing?
A. Yes, Sir; and consequently the number of pups produced annually.
0- It looks, then, as if the males ought also to increase?
A. 1 think that number of 100,080 was a little more than ought to have been 

begun with. 1 think if we had begun at 83,000 there would have been no neces
sity for diminishing. On the other hand, 1 think that within two years from now 
it could be increased.

Now it appears that all that Mr Bryant meant (and this is his expla
nation to the Committee, not his evidence in this case), was this —he 
meant to say that the year 1868 when 240,000 had been killed had so 
reduced the herd that he thinks it would have been safer to have begun 
at 85,000 instead of to begin at 100,000; hut that in two years then it 
could have go,ne to the larger figure. And in section 818 of the British 
Commissioners Report, quoting, they say :

Bryanl states that this year (1877) there was evident increase in the number of 
breeding males. He estimates that there were about 1,800,000 breeding seals on 
the islands, <ys against 1,300,000 in 1860,

Now Mr Elliott, who was on the islands from 1872 to 1876 makes no 
reference to the gap in certain classes of males, which Captain Bryant 
alone appears to have noticed. The British Commissioners in paragraph 
822 of their Report say that Elliott in the same Report—'that is the Cen
sus Report of 1881) — says that the breeding rookeries have been gra
dually increasing since 1857 -<

Sir Charles Russell. — What year is that in?
Mr Phelps. — Elliott’s Census Report of 1881.
Sir Charles Russell. — You are passing 1872, 1873 and 1874 ?
Mr Phelps. — Yes.
Sir Charles Russell. — Very well. ..
General Foster. And 1876. \

Mr Phelps. — I have to pursue this subject a little further, Sir, before
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I have done ............ s. I shall not be long upon it, but I am so much
fatigued, and the hour ol adjournment has arrived, that 1 shall ask to be 
allowed to defer my further observations till to-morrow, 1 may say 1 am 
very confident that I shall finish all the observations 1 have to trouble you 

' with, to-morrow.

[The Tribunal there upon adjourned till Friday, the 7th of July 1893, 
at 1130 a.m.]

y
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FIFTY-SECOND DAY. JULY 7™, 1893.

Sir Charles Russell. — Before my learned friend resumes his argu
ment, Sir, 1 want to make a correction in point of fact. You will recol
lect a discussion that occurred some days ago (1 thinl/it was also referred 

to during the argument of my learned friend) about the map No 98 in the 
schedule of maps and described as the “ Map of 1822 with additions to 
1823 ”, — that was stated by someone on our side originally, and 1 be- 

* lieve I repealed the statement, that it came from the British Museum. 
Well, that turns out to beinaccurrate. It is a map in the .possession of 
the Foreign Office in London and is here now, and 1 produce it to my 
learnèd friends. It is a matter of no importance ; but we wish to be cor
rect in our statements.

The President. — It is the Arrow-smith map?
Sir Charles Russell. —Yes; it is described here as, “ by Arrowsmith, 

Hydrographer to llis Majesty, 1822 ”, and in print underneath, “ Addi
tions to 1823 ”, There the matter ends.

The President. — They are printed or engraved additions?
Sir Charles Russell. — Yes; printed or engraved additions. There

fore, showing that though published originally in 1822, there was a second 
edition in 1823. f

The President. — We shall '6h pleased to see the map.
Sir Charles Russell. —Certainly. This is one side of it, but it is the 

important side. Y'ou will see “ Behring Sea ” is not marked.
Now, you will recollect that yesterday my learned friend produced 

and dwelt for some time upon a certain Table of figures, working out or 
professing to work out certain mathematical results. You will recollect 
that Table of figures which was handed in. 1 ought to tell the Tribunal 
that my learned friends did not furnish us with copies of that document 
beforehand; and mywwson for mentioning that fact is that, if they had, 
we should have baen prepared by this time to offer certain criticises to 
which we think if is open. It has been examined by persons who are 
more competent tnWj profess to be, because I do not, any more than 
Wiy learned friend, profess to be a mathematician ; we conceive it iahased 
on false assumptions; but, even on those assumptions, it is not worked 
out correctly. And, therefore, we claim the right respectfully to put in 
black and white, as my learned friends have done, a criticism on this 
Table. The Tribunal will then judge what weight is to.be attached to 
the "original document, as well as to the criticisms upon it.

' The President. — You mean the calculation. This was no new docu
ment, but only a calculation.

\
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Sir Charles Russell. — And n calculation, as we say, which is inac

curate.
The President. — That is simply a matter of arithmetic.
Senator Morgan. —And it only refers to matters that are in the Case 

and Counter Case. _*
Sir Charles Russell. — We deal with the document that they have 

handed in and point out, Sir," the errors that we conceive are to be found 
in it. v

The President. — There can be no objection to atfy error being rec- " 
tilled, I should think.
X Sir Charles Russell, —Of course, we should propose to hand to my 

learned friends a copy of whatever figures or criticisms we put down be
fore handing it in to you.

Now, only one other thing ; my learned friend said yesterday that 1 
had, in my criticism which 1 addressed upon the figures, losftsight of the 
geometrical progression that would apply to the consideration of this 
question. 1 am not much concerned to defend myself; Rut I want to point 
out that I was dealing with the question of whether pelagic sealing could 
have occasioned the great decrease said to have been manifested in 1884; 
and, for that purpose, it was not necessary to consider the question ol 
geometrical increase, because these animals do not begin bearing until 
they are three years of age. That is all 1 meant, and before the 3 years, 
before 1884, the amount of pelagic sealing was almost nil.

The President. — There is no question of the propriety of bringing 
in the geometrical progression as Mr Phelps did.

Sir Charles Russell. — There are two sides of that account, Sir — 
that is a criticism — only one of which has been looked at by my learned 
friend — there is a debit and a credit side.

The President. — As to the paper you propose to hand in after you 
have been in communication with your friends on the other side we 
will take it and see what it is and reserve to ourselves the right of deter
mining what use is to be made of it.

Sir Charles Russell. — Certainly.
The Predident. — Now, Mr 'Ptielps, will you please to resume your 

argument and continue after yqur own plan, and we shall be pleased to 
hear you.

Mr Phelps. — Now, Sir, in respect of the map which my learned friend 
has properly produced, since it has come into their possession I have only 
to repeal the observation 1 made before and which was substantially made 
by Sir Richard Webster, that this map, from its date, could not have 
been in the possession of the negotiators of the American Treaty and 
that it 'is extremely improbable thaNit should have been in the posses
sion of the British negotiators.

With regard to the table of figures submitted yesterday to which my 
learned friend refers, I have nothing further to say. The document will 
vindicate itself upon examination. If it does not vindicate itself upon
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examination, it would be quite impossible to<fet it up, and I have no fear 
of any criticism that it will be in the power of any one upon the facts of 
this case to make.

As to the other point that my learned friend refers to.
I do not not know (hat I quite comprehend what he means (o say.

If he only means to say that if the females that were killed in the water 
were unproductive females who never could have any young I quite 
concur with him that the ravages of pelagic sealing would then become 
slow and that it would be a question which this case lias not presented. 
We bave not attempt^! filial — it would be ultimately dangerous. But 
the objection to it on economical grounds, aside from any question of 
humanity is that every one, that every female that is killed is not only 
the probable immediate mother of young, but the future mother of young 
to an extent only bounded by the age of the animal.

Now I return, Sir, to the subjects I was considering yesterday at the 
lime of the adjournment, and to which I am afraid I am giving more time 
than it justifies, because I think it is all sufficiently answered by the sug
gestion that I have already made, that even if it were found to be true 
that to some extent on the islands there had been a miscalculation, over
driving, or anything else which experience shows was not advisable, it is 
to be presumed, and it is perfectly certain that that would be corrected, 
as it is quite in the power of the Government to correct, and that do<* 
not at all enter one way or the other into the question of the consequences 
of pelagic sealing which are quite independent. It simply suggests if it 
is true, though we have taken the pains to show it is not true, that the 

t conduct of the American authorities lias helped towards thd decrease 
that now exists, and is conceded to exist. I had considered yesterday* 
the first proposition that is made that too many seals have been killed, 
and I was passing over the evidence as fast as 1 could on the subject of 
this decrease, and of the warning%that are said to have been given to the 
American Government by its own agents on this subject. Resuming 
that I refer to Captain Bryant, the first witness' called on the other 
side, and Dr Me Intyre is another witness relied upon, and when 
you examined his testimony you find out as in respect to this, that it 
shows no such tiling. Dr Me Intyre is cited by the British Commis
sioners

He was the superintendent, upon the Islands, and he says the 
number of seals have decreased since 1882. Well, all the evidence in 
the Case is to the contrary of that. It was very much later. It was as 
late as 1889. In 1884 and 1885 there was a slight decrease but a signi
ficant decrease I am talking of, that would attract any attention, was 
much later than that.

Now, in support of that, passages are cited from his Congressional 
Report in 1889, entitled “ Fur-seal fisheries ” and the moment the lan
guage is read it will be seen that Dr Me Intyre does not mean any such 
thing as is ascribed to him. He is referred to section 830 of the British

J
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Commissioners’ Report, and he says at page 116 of the Congressional Re
port of 188!).

Prom 1870 to 1882 there was a constantly increasing number before the begin- ( 
ning of the annual marauding, and the increase was apparent each year, Sjrliej 
boundaries of the rookeries were being constantly extended. The lanes through 
the rookeries were in many cases completely closed before 1882. There wasMtu 
question at that time as to the increase, but since 1882 the lanes through the rook
eries have again opened and grown wider from year to year. During the last two 'l 
years bachelor seals pass through these lanes as they did not formerly.

He was absent from the Island, as is shown in the United States Case 
Appendix, in 1883, 1881 and 1885. He knew nothing about it and could 
have known nolhing about it and does not profess to have known any
thing about it. When lie says since 1882 he does not mean to say 
beginning with 1882. He is writing in 1889. Then he quotes another 
quotation from Dr Me lntyre’s testimony found in the Appendix to the 
United Stales Argument page 293, what we call the Collation.

I was, therefore, always alert to see that a due proportion of breeding males 
of serviceable age was allowed to return to the rookeries. This was a cdlnpara- 
tively easy task prior to 1882 but it became from year to year more difliculty as the 
seals decreased. No very explicit orders wore given on this point till 1888.

There is the same observation.
Now in the affidavit of Dr Me Intyre in the 2nd volume of the United 

Slates Appendix, page 45, lie uses this language, and this in really his 
judgment on the subject :

That from the year 1880 there was an expansion of the areas of the breeding 
grounds and that in the year 1882 they were as large as at any time during my 
acquaintance with them ; that during the llhco years following 1882, namely, 1883, 
1884, 1885, 1 was not upon the Islands ; that upon my return to the Islands in 1886,
1 noticed a shrinkage in the breeding arcils hut am unable toindicatetheyearof the 
period of my absence in which the decrease of breeding seals, began.-. v .#X

Now these tire the only witnesses on the Island before 1889 who are 
relied upon by lin» British Government lo sustain this.

The President. — Is that the same witness, Dr Me Intyre, you were 
reading from in Hie British Commissioners Reports.

Mr Phelps. — Yes, a witness of unquestionable authority. All l 
desire to find out is, what he means to say. In 1890, the Treasury Agents 
on these Islands were Mr Golf, Mr Nelllelon, Mr Lavender and Mr Mur
ray. They were new men, none of them having been there before 1889, 
and it was at that time that Mr Elliott appears on the scene. Now passing 
Mr Elliott for the moment, see what the others say. Mr Murray, in his 
Official Report cited in the British Appendix, Vol. 3, page 19, expresses 
the opinion that the seals were diminishing. That is in 1890, because 
of the killing off of male seals whereby none were left for useon the breed
ing grounds. In the same Report, he expresses the further opinion that 
the seals had hecn steadily decreasing since 1880. Of course, this could
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not be based on any personal knowledge at all; but in 181)2, with larger 
experience, Mr Murray testifies under oath in these words :

During my observations in 1890 I was led to believe that the decrease was part
ly due to the lack ol' bulls on the breeding rookeries, and I so reported to Agent
(ioir.

We shall see pretty soon how he was led to believe and by whom :

Rut after thoroughly investigating the subject the next year by daily vjsilsto the 
breeding grounds of the several rookeries, where 1 saw nearly every cow with a 
pup by her side and hundreds of vigorous bulls without any cows, I came to the 
conclusion that there was no truth in the theory, that it was the cow that was scarce 
and steadily decreasing.

That was Mr Elliott, who came there with the prestige of being an au
thority on that subject; who was sent there by the Government; who had 
formerly visited the Islands jtnd written on] the subject, that put it into 
the head temporarily of Mr (Murray a fill one or two others that this theory 
he set up, and we shall setf why pretty soi^n, and it shows, 1 may remark 
in passing, that there is abundant proof of the inaccuracy of Mr Elliott's 
observations because Mr Murray found on the breeding-grounds the oil- 
spring of the various animals that Mr Elliott laments w ith much rhetoric 
were wanting. MrNettlclon visited the Islands for the first time, one of 
these Officials, in 1889, and his lleport for 1890 appears in the British 
Case; and he confirms the remark I made just now . “ I do not feel called
upon to go into details with regard to this ", lie says “ in view of the forth
coming lleport of Professor II. W. Elliott ", hut in July, 1892, after he 
had been there long enough to have an opinion of his own and after he 
had probally coinc to he better acquainted with Mr Elliott, — this is wlmt 
he says. II is in the United Stales' Ease and Appendix, Volume II, 
page 75 :

During mv stay on the islands I have never seen a lime during the breeding 
season when Ihere lias not been a number of large, vigorous bulls, young bulls 
hanging about I he borders of Ibe rookeries watchingfor an opportunity lo gel apo- 
silion of their own.

Then Mr Lavender is referai lo, another of these recent Agents; and 
he undoubtedly was under the influence of Mr Elliotts’activity, lie says :

The writer was surprised when be llrkt visited Ibe rookeries lo Hud no young 
bull seals upon them; — this looked strange to him, and he began to look up the 
cause, and it occurred to him that the constant driving of young males and the kill
ing of all the 2, 3, 4 and 5 years old.

— what in the world he means by that you can judge as well as I can ; 
that is lo say, you cannot judge at all. Mr Goff we shall sec afterwards.

Now, I have not yet mentioned Mr Elliott; and except so far us Mr El
liott’s lleport is to he relied upon there is absolutely no evidence (and we 
shall cite a great ileal of evidence to the contrary) that there was no dimi
nution ol the sort he undertakes lo describe on those Islands which could 
have had to do with the decrease of the birth-rate.



Now, let me come to this matter of driving ; and I have still to postpone *» 
the consideration of the only witness that really supports, Mr Elliott ’s 
theory absolutely invented by himself, — nobody ever heard of that be
fore. lie cites no authority for it, except a passage from one of these 
Russian writers, which, as I shall show, is mistranslated and reads exact
ly the other way. There are two passages in Mr Elliott’s Report translat
ed from the Russian, and in both of them it appears not merely that they 
are erroneously translated but that the sense of the passage translated is 
exactly the opposite of that which is given as his translation. The haul
ing grounds are situated, as appears, at a distance of 1 1/2 to 2 1/2 miles; 
the average distance is about 1 1/2 miles; the Rookery Charts In the 
United Stales’ map show this. Before the pelagic scaling obtained any 
dimensions, the killahlc seals were on the hauling grounds that is to say 
males from 2 to 5 years of age, — those males that MrLavcnder appears, 
by his statement, to have thought should not have been killed. He does 
not tell us what you could kill if you do not kill those, if you killed any,
— those seals were abandoned; and the evidence shows that less than a 
average of 20 percent of these driven up were turned bach. Mr Elliott’s 
theory is that the numbers were injured by (this re-driving and being 
allowed to go hack. That is the point I now come to.

Up to 1890 there was no re-driving and there is not a won! of evi
dence to show there is. I say none hut a small percentage in the drives 
when an abundance of seals would go up, and some might come back 
again, hut not in sufficient number to be appreciable in a drive of this 
kind. It is said they were turned back and taking the largest construc
tion of this evidence, as I desire to do, and notminimise it, you may argue 
or infer that perhaps if some few went back from the drives then they 
might be driven over again, but whether they were not all 
killed is of course quite a different question.

This is the point that till 1800. the seals were sufficiently abundant 
not.to require this second driving, and the driving which Mr Elliott com
plains of never took place till 1890, and that the evidence is conclusive to 
show. Well now suppose that the driving in 1890 — and that is another 
con jecture that is utterly w ithout foundation — suppose that some of these 
re-driven seals were injured by that process in 1890, when would that 
make its appearance in the herd?

They could not begin to be productive till they were 5 or 6 years 
old — none could get on toThe rookery and it is not pretended they could.
If then these driven seals could begin to be productive when 5 or 0 years 
old, it would be, of course, still another year after that, if not 2 or 3, 
before the results of any failure in re-productive capacity would make it 
self appreciable. ^

It is perfectly evident, therefore, that this decrease, which everybody 
agrees was to be seen there in 18911 and 1891, could not have come from 
any abuse in the driving in the year 1890. It is only now this is the very 
earliest lime and season, that if any such facts were true, they could
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manifest themselves on the Island. In 1890 the catch was stopped on 
the 20th July by Mr Golf, the United States Treasury Agent, because he 
perceived they could not get the requisite number which their contract 
allowed, and less than 22000 skins were taken that year. It is undoubt
edly true that, in order to get that 22000 skins in that year 1890 there 
was more or less excessive driving, re-driving — a method of driving that 
probably could not be carried on as a permanent thing from year to year 
without mischievous results, but it had never taken place before, and the 
reason was, because there was no occasion for it. It was the result of 
the scarcity that had been brought about by this pelagic sealing and for 
which no reason is suggested.

Mr Justice Harlan. — What year is that ?
Mr Phelps. — 1890. 1 say no reason is suggested. I should per

haps say that no reason is proved. There is a general talk by my learned 
friends about the consequences of driving; but when you look into the 
evidence to see when it took place, 1890 was the first lime, and then it 
stopped.

The President. — What was the allowance made by the Government 
for that year 1890?

Mr Phelps. — I believe it was 100000 — I believe that was the first 
year it was changed. There was always a provision, you will remember 
in these leases, that the number allowed on the face of the contract could 
be diminished by the Treasury Agent, and it was reduced General Poster 
reminds me to 60000 by order of the Secretary to the Treasury, and they 
were only able to get less than 22000, so that less than 22000 was 
actually taken, though the Secret ry’s order would have permitted them 
to lake 60000 if they could have got them.

Now, the witnesses that are relied upon^en this subject of redriving, 
every one of them, refer only to this year 1890, when the fact is not in 
dispute, but when, as 1 have said, it could have produced no possible 
effect. This is what Mr Goff said who stopped this, and I read from 
Volume III of the British Appendix, part 111, page 16 : —

We opened the season by a drive from the Reed Rookery, and turned away 
8.11/2 per cent, when we should have turned away 15 per cent of the seals driven, 
and we closed the season by turning away 86 per cent, a fact w liich proves to every 
impartial mind that we were redriving the yearlings... and that we were merely 
torturing the young seals, injuring the future life and vitality of the breeding rook
eries, lo the detriment of the lessees, natives and the Government.

Now, in 1890 that is true; tlml is what Mr Goff reported to his Go
vernment. As already slated, that is conceded. .

Now, in his affidavit, Mr Goff says, in the United Slates’ Case, Vo] 
time II, page 113 : —

A few seals are injured by redriving idEen confounded with overdriving and 
sometimes so called), hut the number so injured is inconsiderable and could have 
no appreciable effect upon seal life through destroying the vitality of the male.
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The decrease, caused by pelagic sealing, compelled whatever injurious redriving 
has taken place on the islands, as it was often necessary to drive every two or three 
days from the same hauling grounds, which caused many seals let go in a former 
“ drive ” to be driven over again before thoroughly rested. If a “ drive " was made 
once a week from a certain hauling ground, as had been the case before pelagic 
sealing grew to such enormous proportions, and depleted the rookeries, there 
would be no damage at all resulting from redriving.

Then Mr Nettleton, another Treasury Agent, concurs in those views, 
because in his deposition, United Slates' Case, Volume II, page 76 he 
says : —

The result of my observations of the methods of driving the seals from the haul
ing grounds to the killing grounds is that a very small fraction of one percent of 
the seals die from being overdriven or from being overheated in driving.

Something is said about Mr Palmer, who had no knowledge of this 
subject. He was there with Mr Elliott, and partakes of those views of 
Mr Elliott that I shall examine later.

Now on the Russian Islands, as the British Commissioners themselves 
said, the driving was a great deal harder for the seals than on the Ame
rican.

On Copper Island.

say the British Commissioners in section 706 —

on the contrary, the drives generally extend across the island, and are from three 
to four miles long, very rough, and crossing one or mmrfTmtervening steep ridges. 
These drives must be much more trying to the sealsrfhan any now made upon the 
Pribilolf Islands. y/

We never heard from there or any qimrter/n this case that any dimi
nution has ever been noticed till the year TS9e, when the pelagic sealing 
is commenced.

Now the statement of Mr J. K. Moulton m the United States’ Case, 
page 72, volume II. V

1 am positive the reproductive organs of every oneV the hundreds of thou
sands of seals 1 have seen driven were uninjured by theirJnovements on land, and 
1 am further convinced this must be so from the fact that X seal when moving on 
land raises himself slightly on the hind flippers, so that he reproductive organs 
are clear of the ground. I

Now in 1891 and 1892 the number ot-seals killed on the ground was 
13,000 and 7,500 respectively. In neither of those years were yearlings 
killed. All yearlings driven up were allowed to return to the water. 
Then Mr Macoun’s evidence or statement in the report is gone into, lie 
witnessed part of one drive, which is all that he claims to have known 
anything about. And if you lake the trouble to read it, I do not care to 
spend so much lime upon being critical upon this, you will sec the conse
quences.

Now let me refer to some few of the witnesses as rapidly as I can with



regard to the many witnesses on this subject of fltjving to be found in the 
United States’ Case.

We have examined 44 witnesses on this point, who art; men on the 
Islands and employed there in one capacity or another, and knowing 
about the manner in which this takes place, a business you will recollect, 
the methodortheoryofwhieh.isdescribed Commissioners themselves
ns an ideal method. The only objection that is attempted to be stated to 
it is the manner in which it was carried into effect Mr Bryant says — 
and this is in the Appendix to the Argument, page 235 :—

The driving and killing of the bachelor seals was always carried on in the most 
careful manner and during my stay upon the islands, there was practically no injury 
caused to seal life by overdriving, and after 1873, when horses and mules were 
introduced by the lessees to transport the skins, the seals were not driven as far, 
killing grounds being established near the hauling grounds, and the loss by over
driving was reduced to the fraction of I per cent.

Mr Falconer, who was on the Islands from 1870 to 1875, says in his 
testimony. — I cannot read it all :—

The greatest care was always taken not to overheat the seals in driving them, and 
when a seal was by accident smothered, the skin was removed and counted in the 
number allowed to be taken by the lessees There were not, to the best of my recol
lection, twenty-live seals killed during any one season on St. George by overdriving.

Whenever, the sun came out while a “ drive " was in progress the driving at 
once ceased, so great was the rare taken not to overheat the seals.,.

1 never saw or heard of a case where a male seal was seriously injured by driv
ing or redriving.

Certainly the reproductive powers were never in the slightest degree impaired 
by these means. When we consider that the bulls, while battling on the rookeries 
to maintain their positions, cut great gashes in the flesh of their necks and bodies, 
arijcovcred with gaping wounds, lose great quantities of blood, fast on the islands 
for three or four months, and then leave the islands lean and covered with scars, to 
return the following season fat, healthy, and full of vigor, to go through again the 
same mutilation.and repeating thisyear alter year, the idea that driving or redriv
ing, which can not possibly be as severe as their exertions during a combat, can 

1 affect such unequal vigor and virility, is utterly preposterous and ridiculous.
Senator Morgan. — lias any witfcRs ever staled that, from his obser

vation, there was any loss of virilily 7at male seals? 7
Mr Phelps. — No, I am coming to that. I want to get in the testi

mony of some of these witnesses, and then 1 will observe upon that in 
connexion with Mr Elliott :

To shov/thc wonderful vitality of the male seal, I will give one instance; 

and 1 do not care to follow that up.
Then Mr (Hidden who was on the Island from 1882 to 1885 — you 

will see these Agents give different periods — in the Appendix to the 
Argument at page 237, says:

The driving from the hauling grounds to the killing grounds was always con
ducted with the greatest care ; was done at night or very early in the morning slow
ly and with frequent rests, so that the seals might not become overheated. 
During the killing the merchantable seals were always carefully selected. No females 
were killed, except, perhaps, one or two a season by accident, and the remainder 
of the herd were allowed to return to the water or hauling grounds. Very few

1
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seals were killed in a “ drive ", and the skins of these were, in nearly every case,
• retained and counted in llje quota allcoved to be taken by the lessees. The num

ber of seals killed in lM*jvay could not possibly have affected seal life on the island. 
I never saw' or heard of a case where a male seal was seriously injured by driving 
or redriving ; and I do not hplieve that the virility of males driven was destroyed 
by climbing over the rocks w affected in any way by driving. Certainly the repro
ductive powers of male life cm the islands were never decreased or impaired by 
these methods. -—

Then Dr (jereford the resident physician was there from 188Q to 1891, 
covering the wlRrte time in which this overdriving or re-driving must 
have taken place, if it was to produce any effect that is yet noticeable, and
he says

The methods employed in handling the drives are the same identically as of 
twenty years ago. The same methods were observed when 1 first went to the Islands, 
and were in vogue during the period that I referred to as an aclpal increase in seal 
life, and have been continued up to the present times. There is nothing different, 
except the enorgious increase of vessels and hunters engaged in pdlagic sealing in 
Behring Sea.

Mr Kimmcl was the Government Agent on St. George Island in 1882 
• and 1883; and he describes the manner in which these seals were driven 

and slates (without me pausing to read it) substantially what those wit
nesses whose testimony I have referred to say.

Krukolf, an Aleut resident on SI. Paul Island ever since 1869, one of 
the employés, says: —

Tim driving is all done by our ow n people under direction of the chiefs and we 
never drive faster than about half a mile in one hour. We very seldom drivo twice 
from one rookery in one week...

1 never siiw a seal killed by overdriving or by overheating ; odd ones do die on 
the drives by smothering, but their skins are taken by the company and are counted 
in with the others.

Mr Loud was the Agent from 1881 to 1889. and lie says : —

While 1 was on Ihe islands I attended nearly every “ drive " of the bachelor 
seals from the hauling grounds to the Killing grounds, —

— as it was his duly to <16, —

And these “ drives " were conducted by the natives with great care, and no 
seals were killed by overdriving, plenty of time being always given them to rest and 
cool off. A few were smothered by the seals climbing over each other when wet, 
but the number was very inconsiderable,

and so on.
Then l)r Me In tyre was on the Islands from 1870 lo 1882, and from 

1885 to 1889; and he lestilies further about this \o the same purport 
wiîi his testimony thaï I read before, and I will skip reading it now.

I)r Noyes was a resident physician on the Islands from 188(1 lo 1893; 
and his testimony is to the same effect.

Mr lied path was the Agent from 187 3 to 1893.
Mr Wardman from 1881 to 1885, and Mr Webster from 1870 (o



1893, and still there. It would only be a wearisome repetition to/read 
over again the testimony of these witnesses, stating it in slightly liffer- 
ent language, but conveying exactly the same ideas and stating the same 
facts. I Z

Now what does this whole business of driving come If, aside from 
Mr Elliott on all the evidence in this case on both sides? it is,Non the 
one hand, that there is not a word of testimony, but there is on the 
other hand a vast body of testimony to the contrary. We have ex
amined every agent and employé on the Island, and every oljicinl who 
was there in a position to know, and there was no evideiye that there 
was anything objectionable in the manner of driving downUo 1890, but 
it is all to the contrary. Then how came it to pass that in 1X6 À, an ex
ception arose as to the method of re-driving and frequent drivings that 
had never obtained before? Simply because from the ravages of this 
pelagic sealing, the animals were not to be obtained in any other way. 
So that what is set up in answer to our complaint of the devastation that 
this business has wrought is, that it is the true consequence of the de
vastation itself.

There is no evidence except of that year and, as I have remarked, 
anything Hint look place that year could not have shown itself by 1892 or 
by 1893. It was immediately stopped : it did not go through 1890. 
Mr Goff sent down the order, as I have said, of 60000, and they were 
unable to execute even that.

Now take Mr Elliott's theory a few words on that, still conscious that 
I have dignilied this branch of the case by the time I have spent about 
it; but still a few words may be usefully said about Mr Elliott who has 
cut a figure in this case from the beginning that is altogether dispropor
tionate to any Consequence that lie is entitled to.

I have nothing to Sayabout him or against him. You will remember, 
when we began this hearing long ago, there was an application for Mr El
liott's ltcporl. Had there been any attempt to suppress Mr Elliott's lie- 
port? We had given it to the British Commissioners when at Washing
ton, and they had had it as long as they wanted it. It was not printed 
then. That shows there was no disposition to conceal it. ,-Why was not 
it printed? Not one in live of these constant Reports — bay , not pue in 
teu — are printed. If we could pul in the letter that arco'm(innied this 
from the Secretary to the Treasury, you would find oijt why it was not 
printed. I cannot tell you and I cannot stale the reason without putting 
myself in a position that I should quite decline to occupy in attempting 
to make a statement that is not warranted by any evidence in the case, 
because there is no evidence. If the Report had come in and become 
evidence in the case,,so Unit we eoiild reply to it, all this would be 
shown.

Now Mr Elliott, whose knowledge on this subject I do not depreciate, 
while lie is far less of a man than my learned friends seem to have suppos
ed, they attach great importance to his having been appointed by the
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Government, but all these agents who have testified here, Everyone was 
appointed under an Act of Congress. He was not specially appointed 
any more than anybody else. One of the advantages 'of a republican 
form of Government, is that men of moderne qualities are not excluded 
from public offices. On the contrary ; that is one of the advantages we 
enjoy. Some Governments are deprived of the valuable services of that 
class of man. We are not.

Now take the other eminent jurist, Judge Swan, who throws some 
light upon the subject, and he and Professor Elliott came in violent colli
sion well, what is the trouble? Judge Swan proceeds to refute all 
science, depreciate his ability, and to denounce his motives ; and if you 
take up Swan’s judicial estimate of this man, he would disappear fromA 
the case at once. But as undoubtedly Mr Elliott would have something to V 

t say in reply with regard to Judge Swan, l do not consider the Judge’s opi
nion as conclusive in the case? What is the trouble? Mr Elliott had 
been connected, ns Judge Swan said — and I think he told the truth pro
bably — and it would not be respectful to assume it of any man w ith the 
title of Judge that he would say anything else — that Mr Elliott had been 
connected with the old Company. There was a violent competition at 
Washington about the renewal of the lease, and the new Company 
got it from the old, and Mr'Elliott’s side was defeated, and then imme
diately after — that is to say, within two or three months, he made bis 
appearance on the Islands.

Tjien what took place? For the first lime in the world, he makes the 
discovery that the virility of this herd was being destroyed by this busi- . 
ness of overdriving. He does not say it took place before 189(1 ; he had 
not been there for many years, and his Report shows, when he was there 
last, he could not speak in loo high terms of the manner in which the 
driving was carried on ; but he seizes on this condition of thing in 1890, 
and makes it the basis of a violent attack.

Senator Morgan. — Does his name appear in the Act of Appropriation 
that authorized him to go out there?

Mr Phelps. — I do not know , Sir, General Foster says that it was an 
Act authorizing the appointment of an Agent, lie was not particularly 
named. You would know Belter as to what the usual usage with regard 
to a thing of that sort as than I should.

Mr Justice Harlan. — Ho was appointed by the Secretary of the Trea
sury.

/Sir Charles Russell. — Yes; he was not named.
I Mr Phelps. — Well, this discovery of Mr Elliott was an attack on the 

administration of this new Company that had got in.
Plow see what it is; a violent rhetorical attack upon the business that 

this Coht carrying on. Well, it is due to Mr Elliott to say, in
treating 1 that the method of driving that he saw there in 1890
was objee s I have already admitted, and to that extent that the
Treasury I to put a stop to it. But if that is all lie had said, ho ""
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would have said only what we say now ; but Jie starts the theory of its 
effect upon the virility of the herd. Now I answer Senator Morgan’s 
question, if he will excuse me for having postponed it until I could make 
it intelligibly. There is not a living witness thaï I know of, and 1 say 
that subject to correction, that ever pretended to ht^e made any such 
discovery. In order to give apparent currency to it, Mr Elliott cites this 
passage from the Itussian writer Veniaminof, at page 203 of his Report; 
and this is the way his translation reads.

Nearly all the old men think and assert that the seals which are spared every 
year, i. e., those which have not been killed for several years, are truly of little use 
for breeding, lying about as if they were outcasts or disfranchised.

What was the true translation? We have an official translation here, 
if anyone desires to see it, by the French Foreign Office.

' Sir Charles Russell. — Is the original here? »
Mr Phelps. — Yes, certified by the French Foreign Oflice. This is 

the correct translation.

Nearly all the old travellers think and assert that sparing the seals for some 
years, i. e. not killing them for some years, does not contribute in the least to 
their increase and only amounts to losing them forever.

And Veniaminof makes no reference whatever to driving, and does 
not say one word about any supposed effects of driving upon the repro
ductive powers of the seal.

Sir Charles Russell. — Have you the original, — the text of Venia
minof?

Mr Justice Harlan. — It is in Russian or French?
Mr Phelps. — Russian, I believe.
General Foster. — We have toot that here.

,t the effect of driving is such that it is no 
that the effect of it?

Lord Hannen. — Is not it tin
use sparing their lives, — is no

Mr Phelps. — No, 1 will read it again.
Lord Hannen. — If you please.
Mr Phelps :

Nearly all the old travellers think and assert that sparing the seals for some 
years, i. e. not killing them for some years, does not contribute in the least to 
their increase and only amounts to losing them forever.

What does he mean by that? What I was saying yesterday; by the- 
natural conditions of this herd you cannot keep up the number of males, 
— nature does not keep up the equal number of males and females, 
though beyond doubt an equal number arc born into the world. That 
was a question that was early suggested by the President, and which 1 
endeavoured to answer yesterday.

If in polygamous animals there are as many females as males in the 
world, how "comes it to pass, in a state of nature when nobody interferes 
with them there are not as many females as males. That is the question
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we are discussing. He was discussing the question of what sort of policy 
would it be to stop killing and let them all grow, — let all these males 
alone for a period of years. Let them all come to the period of puberty.

The President. — He does not speak of the driven seals ?
Mr Phelps. — No, not the least. He says, what observation shows as 

to all, that you will not get any more males by that. It will be the fittest 
that survive, and you will have the same condition of things that you had 
before ; in other words, you have lost those seals that you might have 
taken without detriment to your herd. That is all General Foster reminds 
me this is to be found in the Counter Case, the full translation.

Now, if I had nothing to do to-day but review Mr Elliott’s Report 1 
think I could make it a little entertaining and amusing If you read his 
field-notes (1 w ill give you a specimen at pagès 236 and 237) his field notes 
contain an ounce of observation to a pound of rhetoric. A scientific 
observer would make field-notes out of doors and put them down as a 
basis for subsequent collation and analysis, •— as statistics : but his sta
tistics are all rhetoric. For instance, and Ibis is only a sample, on June 
the 10th, 1800, these are his field-notes, at page 236.

This unnatural action of the cows, or rather unwonted movement, has caused 
the already to form small pods everywhere, even where the cows are most 
abundant, which shadows to me the truth of the fact that in live days or a week 
from date, the scattering completely of the rookery organization will be thoroughly 
done.

Sir Charles Russell. — He goes on to say that il did not take place 
until the 20th to the 25th of July, 1872.

Mr Phelps. —.1 do not read all this : —

It is impossible not to consider the question which this scene every moment 
prompts — “ what proportion of these old males which we see here now, over
done and scant in number — what ratio of their number will live to return next 
year ? ami if they do all live to return, what manner of good will they he? — in 
many cases will they he potent at all ? " And again, not a single young hull to be 
seen on the breeding grounds or at the breeding margins! Where are they coming 
from ? They, so conspicuous by their numbers and aggressiveness in 1870-74! 
Where is the new blood which must take the place of the old and enfeebled sires 
before us ? already failing to meet the demands of the hour on every side and 
ahead of us T Where is it ?

The only answer which my study of this season gives me is there is no new blood. y 
nature enough left. *

Then lower dow n : —
The poacher at sea has lent his aid since 1885 to this destruction. —

Sir Charles Russell. — 1 think you ought to read the next ; he does 
refer to driving,

Mr Phelps. — Yes, I uni w illing : it was only to save time, and I hope 
Ihc Arbitrators will treat themselves to the very little interesting enter- ' 

lainment there is in this case of the humourous kind by perusing some 
of the field-notes of this scientific observer. What my learned friends 
wants me to read is : —

i
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The club and effects of driving has destroyed it, slowly at lirai, but surely 
throughout the last eight years ! »

He had not "been (here I »■ f
Sir Charles Russell. — “ Ana rapidly during the last throe of this 

period. ’’
Mr Phelps. — Yes.

And rapidly during the last three of this period — especially rapid last year and 
at the present hour.

llo had not boon there, and not a living man told him so.
livery man who was there swears to the contrary, this is a Held note
I could spend half a day reading this if it were material to show the 

character of the man. llo started on his theory, and like some orators 
gains in strength as he goes on, as he warms up th the subject he hocomes 
not only more eloquent but more tremendonsin the reach and force of his 
statement. *

Sir Charles Russell. — I beg my learned friend’s pardon, hut he made 
wlittt I consider a very grave insinuation about Mr Elliott, namely, that 
he was attacking the new company because of his interestin the old Com
pany.

The reason why I want that last passage read is this the lease to the 
new Company was in 1890 and in a passage I have read he docs not con
iine his complaint of mismanagement to the period of the new Company 
at all because he says :

The club and effects of driving lias destroyer it slowly at first, but surely through
out the last 8 years.

Therefore going back to 7 years of the old Company.

And gradual)' during the last three of this period — especially rapid last year 
and at the present hour.

I am [rather surprised at that insinuation because my learned friend 
Sir Richard Webster distinctly stated in page 11)23 of the report that 
Mr Phelps had undertaken that no comment was to be made on MrEUiott’s 
conduct attributing to him motives, or any comment except what the 
report furnished.

Mr Phelps. — I am not now saying anything hut what Judge Swan 
said who was the other witness, and I leave it to my learned friends to 
settle between Judge Swan and Mr Elliott, if it is of any importance at all. 
There is not time. It is altogether probable on the face of this report that 
Elliott was willing at last that the Government should cut down the profits 
of this Company by abridging the number of seals they might take. 1 do 
not care about it. We have not the least necessity to discredit Mr Elliott, 
because in every disputed point in the case but this, he sustains the United 
States’ contention as completely as all our other witnesses do, so that 
in nine-tenths of this case Mr Elliott becomes our witness. W'c do not 
need him and do not call him, but we accept his statements when il is put
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in by llm other side. And, therefore,' 4t"1s only on this point in whicli 
Mr Elliott is completely answered when we point out that the redriving 
that he objects to never look place before 1890, and while he seems to 
assume in some of those rhetorical passages that it lias, he does not say 
so, and could not say so without saying that which is untrue. Neither 
docs he cite any authority.

If my learned friend does not like Judge Swan I will refer him to 
what Mr Tuppcr says about him.

Sir Charles Russell. — I did not say that I disliked Mr Justice Swan.
Mr Phelps. — I do not menivto say that you did, hut Mr Tuppcr in a 

letter in the llritish Case page 3, has the following criticism made upon 
Mr Elliott by Mr W. L. Morris. It is nc r, but he cites it. He
says Mr Morris says:

This man seems to be llio naluVal foe of Alaska, prosecuting ami persecuting 
her witli the brush anil the pen of un-expert, whenever arid wherever he can gut 
an audience, and I attribute the present forlorn condition of the territory more to 
his ignorance and misrepresentation than to.all other causes combined...

That is rather rhetorical; and Mr Tuppcr then goes on to say.
His evidence in I8S8 is open advocacy of the United States contention. His 

writings and reports prior to the dispute will bo referod to amt it will bo submitted 
that his statements and experiences before 1888 hardly support his later theories.

That is what we say, and 1)' Dawson, one of the llritish Commissioners, 
estimates Professor Elliott like this, lie is told by Judge Swan — see the 
United States Counter Cash, page 414, who _ s I)' Dawson as follows.

amusing. I have no hesitation in saying that then,1 
takes up in his book that ho does not contradict 

vers... His work is suporlicial in the extreme.

Elliott’s work on seals is 
is no important point that h 
somewhere else in the same

This is really trilling, land it is of no importance at all. On this lie 
constructs a theory, and it is hul a theory. How in the world could any
body come to a conclusion about the effect upon a animal of this kind 
which he seeks 16 attribute to it. There is only one way in the world, and 
that is to wait the result of experience. Then you can find out, of course. 
Time will tell. Nothing else will tell unless indeed it were something 
that is not intended to exist in this case, some such special exterior 
injury as would show for itself what its consequences must he.

I pass over much nforo that I could say on this point, pointing out the 
errors of his reasoning and his mistakes in point-of fact upon this; hut I 
do not think that the case requires it.

Now, we are upon Mr Elliott I want to verify w hat I said just now in 
reference to his support of the contention of the United States; and I will 
just name the points on w hich you will find lie docs support the contention 
of the United Stales. I read from page (19 of his Report. These are 
detached passages, but von have the Report and the context is all before 
you : —

The polygamous habit of this animal is such that, by its own volition, 1 do not

1
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think that more than one male annually out of fifteen born is needed on the breed
ing-grounds in the future :

Then, on page 118.
In this admirably perfect method of nature are those seals which can be properly 

killed without injury to the rookeries, selected and held aside by their own voli
tion, so that the natives can visit and take them without disturbing, in the least 
degree, the entire quiet of the breeding-grounds, where the stock is perpetuated.

Then, on page 139.

When the hoUuschickk are up on land : —

Sir Charles Russell. — You really must read the next line : — -
Such was the number and method of the young male seals in 1872-1874.

Mr Phelps. — Well, really, I have not time to read much of this.
Sir Charles Russell. — Yes, I will not iijterpose.
Mr Phelps. — If 1 make a reference, it is by no means my purpose to 

give any unfair deduction from Mr Elliott. You will see by reference to 
pages 71 and 74, he regards the methods adopted on the I'rihilof Islands 
as excellent ; and lie describes the drives in the parts quoted from his 
Iteport of 1874 on pages 122 and 128.

Now on page 269 of his present report he says :

1 should remark that the driving of the seals has been very carefully done, no 
extra rushing and smothering of the herd, as it was frequently done in 1872. 
Mr Gofl' began with a sharp admonition and it has been scrupulously observed, 
thus far, by the natives.

Then on page 283, he says :
Yesterday afternoon 1 went back to Tolstoi over the seal road on which the drive 

above tallied was made in the night and morning of the 7th inst. ; the number of 
road “ faints ” or skins was not large, which shows I hat the natives had taken great 
caer in driving those seals ; this they have uniformly done thus far.

Mr Justice Harlan. — Wlmt year was he speaking of there — 1890.
Mr Phelps. — 1890 — when he was on the Island. He had not been 

there since 1876. You will find what he says about killing females on 
page 74.

We do not touch or disturb these females as they grow up and live ; and we 
never will if the law and present management is continued.

Then on page 213 lie says :

In 1885 for the first time in the history of this industry on these islands was the 
vital principle of not killing female seals, recognized.

lie says again that according to his observations of 1872 to 1874 and 
1876, the herd could safely support a dyaft far larger than 100,000, pro
bably as large as 180,000 annually. Thai will be found on page 69.

lie was there in the three years 187^2 to 1874 ; he was there again in 
1876 and he does not intimate in the report of 1890 that the condition of

k



1876 was not as good as that of the previous years 1872, 1873 and 1874.
Now what does he say about pelagic sealing. This is on page IX.

I could figure out from the known number of skins which those hunters had 
placed on the market, a statement of the loss and damage to the rookeries — to 
the females and young born and unborn, for that is the class from which the poacher 
secures at least 85 p. c. of his catch.

And on page 13 he says :
The young male seals have been directly between the drive, club and poacher 

since 1883, while the females have had but one direct attack outside of natural 
causes, they have been, however, the chief quarry of the pelagic sealer during the 
last five years.

Then if you will turn to page 214 you will see what he says on another 
point that 1 have not observed upon — perhaps shall not — that is the 
loss through wounding and sinking of seals. It stays:

Four thousand female seals heavy with their unborn young are killed in order
to secure every one thousand skins taken. (See also page 85 foot note).

Then if you will turn to page 214 1 will read another quotation. He 
recommends there :

That all jselagic sealing in the waters of Behring Sea be prohibited and suppressed
throughout the breeding season, no matter how, so that if it is done, and done guirklg.

This step is equally imperative ; the immorality of that demand made by the 
open water sealer to ruin within a few short years and destroy forever these fur 
bearing interests on the Pribilof Islands, the immorality of this demand cannot be 
glossed over by any sophistry;' the idea of permitting such a chase to continue 
where live thousand female seals heavy with their unborn young are killed in order 
to secure every one thousand skins taken is repugnant to the sense of decency and 
the simplest instincts of true manhood.

1 cannot refrain from expressing my firm belief that if the truth is known, made 
plain to responsible heads of the civilized powers of the world, that not one of these 
governments will hesitate to unite with ours in closing Behring Sea and its passes 
of the Aleutian chain, to any and all pelagic fur sealing, during the breeding season 
of that animal.

You will lind on page 297 what he says on another point which has 
been mooted here — whether a female seal suckles any young but her own.

It has been said by some people, in order to break the effect of this 
murder of nursing mothers, that, after all, the other nursing mothers, 
that are not killed may stickle other pups. Well the absurdity of the state
ment that a fraction of the mothers could supply all the pups with sus
tenance, is all the contradiction that that should require. Well if it be 
not the case — and I do not think it worth while to go over a good deal 
of evidence to show that it is not true, — Mr Elliott says at page 296, 
speaking of the killing of these nursing mothers :

That means death or permanent disability, oven if the cows arc driven but once 
— death to both cow and her pup left behind, since that pup will not be permitted 
to suckle any other.

Now with respect to the pups learning to swim upon which there has 
been some criticism, Mr Elliott says at page 255 :



In the beginning of August a large majority of them are wholly unused to[ water.

And he says that a number of them do not get into the water before 
September the 1st. \

He speaks also of the gentle disposition of those seals. On paged 23 
he says. ‘ ‘ Docility of fur-seals when driven ’’ — is his title —

I was also impressed by the singular docility and amiability of these animals 
when driven along the read ; they never show light any more than a flock of shear 
would do.

Then on page 98 on the “ Gentleness of the seals " he says —

“ Descend with me from this sand dune elevation of Tolstoi, and walk into .the 
drove of holluschickie " below us ; we can do it ; you do not notice much confusmiv 
or dismay as we go in among them; they simply open out before us and close iny 
behind our tracks, stirring, crowding to the right and left as we go, twenty feet 
away from us on each side. Look at this small flock of yearlings, some one, others 
two, and even three years old, which are coughing and spitting around us now, 
staring up at our faces in amazement as we walk ahead, they struggle a tew rods out 
of our reach, and then come together again behind us, showing no further sign of 
notice of ourselves. You could not walk into a drove of hogs at Chicago without 
exciting as much confusion and arousing and infinitely more disagreable tumult; 
and as for sheep on the plains they would stampede far quicker. Wild animals 
indeed ; you can now readily understand how easy it is for two or three men, early 
in the morning, to come where we are, turn aside from this vast herd in front ofus 
and around us two or three thousand of the best examples, and drive them back, 
up and over to the village.

This may be usefully considered in connection with the point that 
we discussed some time ago as to the condition of the seals as a matter of 
property. He says further on page 18, in respect to the young females 
going hack to the islands, which has been made a subject of discussion : —

It must be borne in mind, that perhaps to per cent of the entire number of 
females were yearlfngs last season, and came up on to these breeding-grounds as 
virgins for the (li st time during this season — as two year old cows, they of course 
bear nopyoung.

And on the same page he says this : —

This surplus trea of the males is also more than balanced and equalized by the 
15,000 or j0,0p0 virgin females which come on to this rookery for the first lime to 
meet the males. They come, rest a few days or a week, and retire, leaving no 
young to show their presence on the ground.

And on page 139 he^says : —

Next year these yearling females, which are now ttooping out with the youthful 
males on the hauling-grounds, will repair to the rookeries, while their male com
panions will be obliged to come again to this same spot.

Now I may allüde briolly tb the condemnation by Mr Elliott of various 
points that have been suggested rather than proved on the other side. 
On page 83 you will find — I do not quote his language — that coition 
does not take place in the sea.

On pages 57 and 58 he contradicts the assertion that the effect of
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raids on the Islands had not been considerable as lending towards this 
decrease; and 1 may say here at once for all, for I cannot dwell any long
er upon it — it would lake two or three days more if I were to go through 
the evidence on all these minor points — let me say here now in respect 
of this business of raids on the Islands, that 1 am entirely indifferent 
which way the fact is found. If there are any raids on the Islands (and 
they have taken place undoubtedly in some instances) they come from 
these pelagic sealers. It is the very presence in the water of these 
schooners that produces all the raids that have place on the Islands, 
whether they are many or few; and in the condition of the weather there 
it is perhaps true that they cannot always be prevented. That is one of 
the very mischiefs that we are trying to protect ourselves against notWre- 
ly that they arc slaughlering thtf seals in the water, but whenever fog 
or night or any accident enables them to do it, lliey go upon the Islands 
and trespass there. He says on page 53 and on two or three other pages, 
that, they have, great power of locomotion on the land.

\ \ Now there is anothei1 theory thalhasbecn thrown out here — that there 
is\a congregation of young seals that do not come back to the Islands. 1 
shad have a few words to say about that independently of Mr Elliott; but 
on page 103 you-will find he says this : —

By the 14th-20th Juine, they (the holluschickie) the appear in their finest form 
amt number for the season, being joined now by the great bulk of the '2-year olds' 
and quite a number of yearling males. By the iUtli of July their numbers are begin
ning to largely increase, owing to the inllux now at this time of lliat great body of 
the last year's pups or yearlings; by the -'0th July, the yearlings have put in their 
appearance for the season in full force. Very few yearling females make their 
appearance until the 15th of July, but by the 20th they literally swarmed out, in 
1S72-74, and mixed up completely with the young and older males and females as 
the rookeries relax their discipline and “ pod " or scatter out.

On page 253, be speaks againlof the yearlings there. He says :
A great many yearling females are hailing down at landings in and among tjie »- 

scattered harems, aimlessly paddling about.

On page 298 be says :
1 observed a very large proportion of yearling cows scattered all over the 

breeding ground from end to end near tin1 sea margin, while the yearlings of both 
sexes are completely mixed upon the outskirts of the rookery, here and everywhere 
else commingled with the adult cow s and their young pups.

Now there is a >oint that has been suggested here by my learned
friends, that these seals consume the food-fishes, or that they may some 
time or another. What in the world that has to do with this case I do 
not know. The question as to the right of the United Stales does not 
depend upon it. The question of regulation does not depend upon it, 
because the Governments — the nation — have propounded that to the 
Arbitration in the Treaty. Hut Mr Elliott shows that the true enemy of 
the fishery is the dog-fish, and that the seal is the devourcr of the dog-fish 
You will see on page 307 — this is worth reading: —

ist
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Suppose for argument that we could and did kill all the seals, we would at once 
give the deadly dog-fish (Squnlno-ancarthias) which fairly swarms in these waters, 
an immense impetus to its present extensive work of destruction of untold millions 
of young food lishes such as herring, cod, and salmon.

A dog fish can and does destroy every day of its existence hundreds and thou
sands of young cod, salmon, and other food fishes — destroys at least double and 
quadruple as much as a seal; what is the most potent factor to the destruction of 
the dog-fish first, he will he doing positive injury to the very cause he pretends to 
champion, if he is permitted to disturb this equilibrium of nature and destroy the 
seal.

Now 1 have said more than I ought to have and taken up time to talk 
about Mr Elliott ; and what is the conclusion of the whole? Itwill he seen 
that we have neither desired to suppress this Report, nor had we the least 
inclination to do so. If you strike it out of this case, you strike out nine 
parts of the evidence that are in our favour, in order to get the one — the 
only one that is against us, so far as it goes, and that is destroyed, and 
the mistaken theory of Mr Elliott on that subject is exposed when we find 
his conclusion is one that is not warranted by any evidence — that the. 
kind of driving that he objects to had never taken place until 1890 when 
he is talking about it, and that only in several years afterwards could 
it be ascertained w hether this preposterous idea, as we think it is, of an 
injury to the vitality of these seals is made by causes to slight.

Let me say one word on the subject, however of this waste and des
truction by killing and by the sinking of seals that are killed — the fatal 
wounding of seals that escape. Now there is as great deal of evidence on 
that point. It is evidence on both sides, and it would take a long time to 
go through and estimate it. The evidence on the part of Great Britain is 
these sealers, not only swearing in their own behalf, but swearing to 
their own marksmanship and success iri killing seals. That it has been 
universally understood, until that testimony was brought forward in this 
case, that the result was a vast waste, we have seen from everybody's 
statement who has made any statement earlier than this.

It never was doubted before that it must be; though that will be 
transparent to any person who will reflect on the circumstances. It w ill 
bo more transparent to anyone who has ever in his life had anything to do 
with the business of shooting at all, and above all of shooting game or ani
mals in the water. No man who has had any such experience as that w ill 
be persuaded otherwise than that a very large number of animals under 
the best circumstances must be lost — always are lost. No man who has 
shot a deer in the water, or who has shot at ducks in the water and not 
upon the wing — at animals that frequent the water — does not under
stand how large a percentage necessarily must be lost. And if you bgar 
in mind that this Sealirtg Association agreement among each 'other 
requires that only a certain number of “ old hands " in the business shall 
be employed on each vessel, whatever the reason of that is; and even 
many of the w itnesses that attempt to make out that a very large propor
tion of seals are saved out of those that are killed, make this qualilica-



lion — “ the f/reen hand lose ” Well, they need not say that. We know 
that green hands lose the seals. It is a very expert marksman indeed 
that would not lose a great many — the green hands lose on their own 
showing. Hut I pass over this lightly for this reason that this, like so 
many points that have been discussed, really does not bear on the issue. 
If they are to destroy the animals they are not any more destroyed because 
they sink to the bottom of the sea, and their skins are lost. They are 
lost to us just as much. Their effect upon the herd is the same. It is 
only the question whether those that kill them get the profit of the skins ; 
and yet at the same time it is most natural to observe that you find agreed 
all through this case, by those who have commented upon it, that (.he 
waste and destruction alone of this method of sealing condemns it, if 
you are to look at all at the interests of mankind in the preservation of 
this herd or the interests of commerce in having the yearly product. 
If those cohsiderations enter at all into the question, why then it is 
a material consideration, that, as we say, a very large proportion 
variously stated by the witnesses (I will not undertake to say what, for I 
have made no estimate of the result of the testimony) are lost.

Then you have unquestionably noticed another thing — that of all the 
skins that go into the London market from what is called the “ North 
West Catch ” — that is the pelagic catch — the uniform price is consider
ably less than the skins of the same animals taken on the island, and 
the reason is that they are full of shot holes — that is the only difference 
— except that they arc largely the skins of females. That may have some
thing to do with it, but generally the reason given by the witnesses is that 
they are full of shot holes, so, that, of the skins that are saved, commerce 
is deprived of the real value of many of them. But 1 pass over so many 
of these, rather than weary you with what, perhaps, is not very material. 
But I want to say a word further on this subject in respect of which I read 
from Mr Elliott—the return of these seals to the islands. There is a 
theory — it is nothing hut a theory — that there may be a lot of young 
seals that do not go hack till the instinct of nature takes them back for the 
purposes of reproduction. Well, what evidence does that rest upon? 
Who knows, who can know, who pretends to know, that these seals do 
not return? The evidence is just to the same effect as what 1 have read 
from Mr Elliott. Numbers of witnesses testify that young seals are back 
there. Why this very business of driving that we have been discussing 
shows that. What is the trouble with the driving in 1890 — what is the 
objection to it? Why ; you drive up seals and let them go : what do you 
get them go for? You cannot get the number of skins ; you cannot get 
hut little more than one-fifth : you have not that which your right or 
your contract entitles you to take : what do you let them turn back for? 
Because they are too young. All this theory of Elliott’s is based on the 
presence of those young males on the islands.

Then as to the females, the evidence on that subject is voluminous.
Then there is another thing. The necessities of the change — the
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shedding of the fur brings these animals hack — which takes place every 
year. I read from Mr Grebnitzky’s evidence, the Governor of the islands 
whose experience is so long and who has no interest in this case. It is to 
be found in the United States Counter Case page 363. He says :

I believe that at sometime during the year every seal comes ashore. There is 
no reason to believe that a certain number of any class remain swimming about 
in the neighbourhood of the islands all the summer without landing, although 
there is considerable différence in the time at which different classes arrive.

Now writing about Mr Grebnitzky, the British Commissioners say, at 
section 202 that he, Grebnitsky.

Believes the main reason of the landing, at later dates, of the seals not actually 
engaged in breeding, is that during the “ shedding ” or “ stagey " season, their 
pelage becomes too thin to afford a suitable protection from the water.

Captain Bryant’s testimony cited on both sides is quoted by the Bri
tish Commissioners, at Sections 718 and 719. They say in Section 718.

Referring particularly to his experience in 18ti!>, Captain Bryant writes : “ At 
the close of this period the great body of yearling seals arrive. These, mixing with 
the younger class of males, spread over the uplands and greatly increase the pro
portion of prime skins, but also greatly increase the difficulty of killing properly. 
Up to this time, there having been no females with the seals driven up for killing, 
it was only accessary to distinguish ages; this the difference in size enables them 
to do very easily. Now, however, nearly one-half are females, and the slight dif
ference between these and the younger males renders it necessary for the head man 
to see every seal killed, and only a strong interest in the preservation of the stock 
can insure the proper care, t

The meaning of these remarks and their bearing on the possibility of restricting 
the killing on the islands to males, becomes clear when it is remembered that the 
external genital organs of the male do not become distinctly obvious till about the 
third year of its age, ij and particularly so when it is remembered that even as long 
ago as 1872-74 the “ major portion of the catch ” consisted of two-and throe-year- 
old seals, || while at other times even yearlings have been killed.

This last language is the language of the Commissioners. The first, 
was their quotation from Captain Bryant.

Now Mr Goff says (this is quoted in the British Counter Case p. 265).

Now, in opening the season, it is customary to secure all the 2-year-olds and 
upwards possible before the yearlings begin to till up the hauling-grounds and mix 
with the killable seals.

And, again, he says, as they quote him.

/nd we closed the season by turning away 86 per cent, a fact that proves to 
every impartial mind that we were redriving the yearlings.

Now I will refer to another piece of evidence because this can be made 
perfectly clear. An examination of a Table, (one published at pages 255 
and 256 of Volume II of the Appendix to British Counter case), shows that 
during the whole term of the lease of the Alaska Commercial Company, 
more Ilian half the catches consisted of “ Middling pups”, and under. 
A “ middling pup” is two years old. There is also the evidence of Mr Me 
Intyre and Mr Morgan and others.
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Now here as in other places — in the first place there is no evidence 
— there can be no evidence — no living man — because you cannot 
tell in the sea, w hat a seal is unless you can see that it is a small one ; 
and further you cannot tell where it has come from and where it is going 
except its being in the migration route; how long he has been at sea 
and whether he is going hack again ; and the evidence of all these per
sons whose particular knowledge of seals whose character for truth is 
far beyond question, shows that the yearlings and the two-year-olds, 
male and female, do come back every year in very large numbers. If 
they do what possible warrant is there for the suggestion? There is 
some unknown fragment of them that remain out at sea ; and especially 
in view of the requirements of getting on shore for the annual shedding 
of their hair.

1 am reminded, while 1 remarked that Mr Elliott had given m* two 
erroneous translations, that 1 have only produced one; and, while it is 
not of great consequence, yet having referred to it, 1 should like to say 
this.

The British Commissioners Report, Section 429, quotes from Elliott's 
United States Census Report at page HI, and no [doubt they quote him 
correctly. They say ; —

429. On this point, speaking of an early date in the history of the islands, Venia- 
niinof writes ; “ This opinion is founded on the fact that never (except in one year, 
1832) have an excessive number of females been seen without young; that cows 
not pregnant scarcely over come to the Pribilof Islands; that Such females cannot 
be seen every year

Mr Justice Harlan. — That is not Elliott's.
Mr Phelps. —Yes, it from Elliott’s Census Report.
Mr Justice Harlan. — No.
Mr Phelps. — It is Eliott’s quotation from Veniaminof.
Mr Justice Harlan. — Yes.
Mr Phelps. — That is what I mean. It is a quotation from Veniami

nof which he has translated in the United States Census Report at 
page HI, cited by the British Commissioners in Section 429. Now this 
is the correct Irnnstlation, as certified, of that passage.

This opinion is founded on the fact that (except in one year, 1832) no very 
great number of seals has ever been seen without pups —

So far it is right ; (--*

But it cannot be said that unpregnant cows never visit the Pribilof Islands, 
because such are seen every year.

What the author says is exactly opposite.
Now there is the evidence, if you call that the evidence, upon which 

this extraordinary theory is based that is in the face of the evidence in the 
case. 1 could read evidence from now to the end of the day, to show that 
the yearlings go back there all the time.

Now what is the upshot of this whole business? If the time that I

/
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have taken lias no! caused the Tribunal to lose sight of (lie thread of the 
argument thaï I have been endeavoring to pursue for the last two days 
and a little more, the point with which I set out was this ; to prove from 
the evidence what I say is not merely proved — it is deinunxlruleil — that 
this business of pelagic sealing leads necessarily to the extermination of 
the seal. In proof of llial we have shown that S‘> per cent of il is females 
that a very large proportion, 75 to 85 per cent of the females in the 
North Pacific Ocean, are pregnant and about to he delivered; that in the 
Behring Sea an equally large proportion, are those who have survived the 
onslaught made upon them in the North Pacific Ocean, have been deliver
ed of their young, and they are out at sea in pursuit of food, and they 
are there destroyed ; that the consequence of that is the a'eatli of a great 
number of pups on the Islands; that the suggestion that the pups are des
troyed by any other cause is not only unsustained by evidence — it is not 
even sustained by a reasonable suggestion of what the cause might be; 
and it is demonstrated and shown to be untrue, because except as to the 
two Itookeries in one year 1892, the death of the pups always coincided 
and concurred with pelagic scaling.

Well, then I have endeavoured to show in this hasty and cursory 
way. — it is more cursory, I beg you will remember, than if I felt at li
berty to take more of your lime, — that the suggestion of the present 
decrease, which only is a circumstance in respect of the ultimate result of 
pelagic sealing, is due to any other cause than this, is totally without 
foundation : that what is said about the taking of too many males never 
transpired until it was brought about by the result of pelagic sealing 
itself. That all authorities agree that the herd would stand as it always 
used to stand, when it was needed a draft of 100,000 a year — but that 
without paying attention as they could not pay attention — they could 
not know the diminution of the death-rate that was being gradually but 
certainly brought on by pelagic sealing the time came when, in 1800, it 
was quite true that you could not lake that number of seals. Then the 
other suggestion, that aside from the iiumoer the riri/ili/ of the herd has 
been injured by the manner of driving, turns out, on investigation, to 
be absolutely unsupported except by this theory of Mr Elliott’s, and to 
be contradicted overwhelmingly by all the other evidence in the Case. 
Now what is the result of this exploration into the fads of the case?

Now I need not refer to thesp other theories that there are seals abroad 
that do not come home. That is unproved and contradicted by all these 
other witnesses. What is the result of It all? Why it comes down to a 
demonstration in point of fact, as I respectfully claim, of the proposition 
that I set out with, and which is the great underlying proposition in my 
argument in this case : that the right which is contended for on the part 
of these individual anil speculative Canadians and renegade Americans 
to an equal number — the reproach is not altogether to be cost on Can
ada by any means, and 1 do not desire to be so understood — that the 
right which these individual and speculative adventurers claim as their
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justification under the idea of the freedom of the sea for the destruction 
of the properly, of the industry, that the United States arc maintaining 
here at great expense, and at a considerable profit, as a means of the 
civilization on the Island and as the only means of giving to the world the 
product of this animal — is the right extermination.

There is no other view to take of it. It is not the rigid to come here 
and share with us,^— that right would he open to discussion if the United 
Slates have not got any properly at all. But that is not the case. We 
need not discuss it, — it is the right of extermination of the interests ol the 
United Stales and of this herd of animals gs a feature of the Ircedom of 
the sea. My learned friends say that the right of the United Stales cannot 
he maintained without infringing the freedom of the sea; anil they talk 
about the rigid of search, which has nothing to do with this case, — no
body claims it; the right of seizure, which is not before this Tribunal; 
hut which if it is to be resorted to in self-defence is exactly the right and 
the only right that lias been administered ever since there was a law of 
the sea in protection of every right that a nation has to protect. There is 
nothing else that can be done except the resort to measures which are 
more stringent and more severe, and which the usage of nations does 
warrant. That is the question in this case. 1 have assumed it to be so in 
what I have said on the law1 points, I have proved it to he so, 1 respectfully 
suggest, in this case.

Now, there is one other consideration, and then 1 leave this subject 
and shall go to the question of Regulations. We have dealt with this 
herd merely as a piece of property and merely as means of a'pecuniàry 
result to he obtained out of its product, first by the nation to which it ap
pertains, and, through the instrumentality of that nation, by the world 
who share in its products, by the large number of persons, especially in 
Great Britain, who share in the industry that arises out of its products. 
Well, is that all that there is in the case? Who made these animals? 
Who put them there, — on the solitude of Islands adaptable to no other 
human purpose, that if this race is exterminated from them, must remain 
for ever a solitude and desolation ? They present no other resources 
to the use, the enjoyment, the habitation of men. These animals are 
harmless ; they arc not noxious; they do not stand in the way of civiliza
tion — not like the Buffalo whose pasturage-ground being needed for the 
support of man must give way, as so many denizens ol the field, forest, 
and stream, which the beneficence of the Creator has placed there for 
the earlier advantage and support of man, must give way when the great 
and rapid increase of the volume of human life rolls over the spot, 
and requires the ground from which its human inhabitants were first 
expelled — the Indians, now that its denizens of a lower order likewise 
should he expelled because it is wanted, that cannot he helped, — it may 
be regretted. *

It is to my mind as painful a solitude — I do not know how others may 
think — it is as painful a solitude to go into the forest, to go along the
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streams, to go out into the fields and find them destitute of the denizens 
that give them life, beauty and charm, as it would be to walk through the . 
streets of Herculaneum and Pompeii and find there a city (all adapted to 
the habitation of men, to the enjoyment, luxury and delight of men) as 
silent as the grave — nothing there but the dead walls and the empty 
streets. I say these animals have a right to live ; the Almighty put them 
there, — assigned this territory to them by making it useless for any other 
purpose — setting it so far away that it does not intercept the smallest 
use or enjoyment of mankind. Why was it? From their usefulness if 
there was not a dollar to be made out of the seal business, and all culti
vated nations recognize this.

While we have been discussing this ease, a bill has passed through 
the English Parliament to protect,— what? Why, the wild birds that are 
of no use, only that they are rare, and they are harmless, that were being 
destroyed by the mere wanton and thoughtless killing of man. Without 
objection, and with a large public approval, a bill has passed through the 
Houses of Parliament to protect animals that are not worth anything to 
mankind, — they are of no use at all, — simply upon the idea that I 
have suggested. The Almighty put them there and they belong to the 
earth. They have a right from that alone ; and il it is true that the law 
that we administer any! live under is founded upon the dictates of Chris
tianity, it is well to remember that the Great Master Ihoughtjt not useless 
to pul on record the saying that. j

Of the two sparrows that are sold in the market place for a farthing, not one 
falls to I he ground without the knowledge of its Creator.

I say if there was nothing else to make this pursuit infamous — I 
cannot call it anything else; 1 do not desire to call it anything else, — 
Ibis cruel, inhuman, barbarism which is working such consequences to 
the Government of the United States — if there was nothing else to 
condemn it, that alone would prevent it in the estimation of rational minds 
— of those who accustomed to refer each law to its foundations — that 
alone would show that it never cun be a proper part of the freedom of the 
sea. It is only necessary that a nation should be so injuriously and so 
deeply affected, in the trust which belongs to them to, to entitle them to 
resist this thing to protect themselves without assuming the censorship 
of the morals of mankind.

[The Tribunal then adjourned for a short time].

Mr Phelps. — I come now, Sir, to the only remaining topic upon 
which I shall address the Tribunal, that is the subject of Regulation^ in 
case the decision should he such as to requirtfrilhe consideration of that 
subject by the Tribunal. I alluded in the beginning of my argument, to 
Hie extraordinary position, as it seems to me, that Great Britain occupies 

' ' subject. 1 pointed out to the Tribunal, by reading from letters 
in the correspondence that preceded the creation of this Tribunal and the
103^
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making of this Treaty, the position that Great Britain took. I showed, 
in the first place, that at the very outset of the negotiations on the lirst 
interview that ever took place between Lord Salisbury, the British minis
ter of Foreign Affairs, and the United States’ representalive a convention 
was agreed upon substantially and the limité of it you will remember were 
then agreed upon.

I do not know that I can give now the latitude and longitude, but you 
will remember that they were designated on the map — how large they 
were to the South into the sea and how large they were east and west and 
that fell through upon the remonstrance of Canada. It was never with
drawn by the British Government. It was never recalled, but ii drifted 
along through correspondence (that I shall not allude to again) until the 
United States became satisfied and the event showed they were right, that 
it would not be carried into effect. It was suggested that that Convention 
agreed to by Lord Salisbury — the close time being from the 15th April to 
the 1st November subsequently modified to,the tfitli October — it is sug
gested that Lord Salisbury did not understand that subject. That is quite 
apart from the consideration that he would not have acted and never did 
act, and never does act — upon a subject he does not understand. After 
he had heard from Canada officially, and more than once as the corres
pondence shows, and after the light that was thrown upon it, not only by 
the American Government, but the subsequent communications from 
British cruisers, Lord Salisbury never took the ground that he would have 
taken as a frank and honourable man, if it had been true that he had 
been drawn into an agreement in ignorance of material facts. He never 
assumed that. He never put himself on that ground. All the way 
through the last communication from Lord Salisbury on that subject to 
tiie American Government and to the American Minister, both orally and 
in writing, was this : — “ We hope to carry the convention into effect. 
It will take time, but we hope to do it. " Then I pointed out further, and 
you will excuse me alluding to this, as a foundation of w hat I am going to 
say without reading it again in support of it, that from that time forward 
in all the negotiations under Prcsidbut Harrisons' Administration, when 
Mr Blaine was Secretary of Stole, Hie language of the British Government 
was uniform over and over tfgairi. — “ We are ready to do anything that 
is necessary for the preservation of the fur-seal. We deny your right to 
protect yourself. We think that infringes on our rights, that we do not 
consent to; but when you come to talk about a Convention for the pre
servation of the seal, we will do anything that is necessary. ”

I pointed out further, with the exception of a very guarded passage 
in one letter in which Lord Salisbury suggested, in regard to the state
ment of these points by Mr Blaine, there might be two sides to that, 
— there was evidence on the other side, and it was not agreed to by 
Canada, — some very guarded statement that did not commit him or his 
Government, — with that exception he never challenged anything that 
Mr Bayard said in that communication sent to the British Government

285
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outlining the Convention that was necessary, and which was, as 1 have 
before informed you, reprinted and spread abroad in which all these asser
tions that we make now as to the character and consequence of pelagic 
sealing were all set forth, lie never undertook to defend it, or to deny 
its consequences or results, except only in one guarded passage that I 
formerly read. So that the record of the British Government is perfectly 
clear up to the lime of this hearing, and the record is perfectly clear noW, 
because what has been said here is no part of the diplomatic record of the 
country or the Foreign Office, — up to the time of the commencement 
of this hearing, Great Britain, in every word that was said, has been at 
one with us on the subject of the preservation of this race and is the author 
of this Commission by which the measures necessary for the preservation 
of the fur-seal were to be ascertained ; and in one passage as you will 
remember, the language used substantially was, " without reference to 
the interests of anybody ’’ I should say further that when they sent out 
these Commissioners, my learned friends have relied as an evidence of the 
good faith — perhaps I should not say good faith, but in reference to 
the object in view of the Commissioners, upon these instructions.

The main object of your inquiry will be to ascertain, “ What international arran
gements, if any, are necessary between Great Britain and the United States, and 
Russia or any other Power, for the purpose of preserving the fur-seal race in Behring 
Sea from extermination 1 ”

As to the appointment of that Commission, however let me refer, as I 
have hut very little to read on this branch of the case, 1 hope, from corres
pondence, to Mr Blaines’ letter of February the 16th, 1892.

It is in the lirst American Appendix, page 348, to Sir Julian Paunce- 
fotc, after the Commissioners had been appointed on both sides.

Sir, 1 am in receipt of your note of this date, in which you give me the official 
notification of the appointment of Sir George Baden-Powell and Professor Dawson, 
as Commissioners on the part of the British Government on the joint Commission 
created in view of the proposed fur-seal Arbitration.

In acknowledging your note 1 deem it important to direct your attention to the 
fact that the government of the United Slates, in nominating the Commissioners on 
its part, selected gentlemen w ho w ere especially fitted by their scientific attainments, 
and w ho were in nowise disqualiliedfor an impartial investigation and determination 
of the questions to be submitted to them by a public declaration of opinion previous 
or subsequent to their selection. It is to be regretted that a similar course does not 
seem to have been adopted by the British Government. Itappears from a document 
which you transmitted to me. under date of March 9, 1890 (inclosure 4), that one 
of the gentlemen selected by your government to act as Commissioners on its part 
has fully committed himself in advance on all the questions which are to be sub
mitted to him for investigation and deeysion.

1 am further informed that the other gentleman named in your note had previous 
to this selection made public his views on the subject, and that very recently he 
has announced in an address to his Parliamentary constituents that the result of 
the investigation of this Commission and the proposed Arbitration would be in favor 
of his Government.

I trust, however, that these circumstances will not impair the candid and impar. 
liai investigation and determination which was the object had in view in the créa-
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lion of the Commission, and that the result of its labors may greatly promote an 
equitable and mutually satisfactory adjustment of the questions at issue.

t
And so forth.

# Now there is the first point in which Great Britain swerved away from 
•dint before had been its uniform and honourable and most proper and 
appropriate language in respect of the régulations of this matter, if it was 
to be regulated by convention, putting aside as was proposed by Mr Bayard 
and Mr Blaine the discussion of any right entirely to an agreement upon 
a convention — the first thing they did was to select gentlemen — gentle
men of high respectability, competent, no doubt, in every respect to be 
selected, but men — one.of whom, at least, and the other to a conside
rable extent were completely committed beforehand. I want to refer 
— because we cannot consider this question of Begulalions intelligently, 
unless we ignore altogether the work of the Commissioners that were 
appointed under the Treaty for the very purpose of helping the Tribunal 
on this subject — w<5 cannot discuss this question withoutconsidering the 
position in which these gentlemen stood. • This is a note by Mr George 
Dawson, Assistant Director of the geological survey of Canada, and it is to 
be found in the 3rd volume ot the British Appendix on page 450.

Now I cannot read all that because there are three full pages' of this 
large volume and it is dated 1 should say March 5th 1890 — before the 
appointment. It is from beginning to end a strong and ingenious and 
very earnest argument in favour of pelagic scaling and against any kind 
of Begulalions that should not provide for and protect il. .Some of the pas
sages are very strong. Take this instance and the Tribunal willvmder- 
stand 1 am only reading detached passages. '

If, indeed, the whole sweep of the Pacific Ocean north of the Equator was domi
nated and effectively controlled by the United States, something might he said in 
favour of some such mode ol protection from a commercial point of view, but in the 
actual circumstances the results would he so entirely in favour ofthe United States, 
and so completely opposed to the interests and natural rights of citizens of all other 
countries, that it is preposterous to suppose that such a mode of protection of these 
animals can be maintained.

lie argues the property question at considerable length and has strong 
opinions upon that subject. Then at page 452 he goes on to say :

The protection of the fur-seals from extermination has from time to lime been 
speciously advanced as a sufficient reason for extraordinary departures from the 
respect usually paid to private property at d to international rights ; but any pro
tection based on the lease of the breeding-ground of these animals as places of 
slaughter, and an attempt to preserve the seals when at large and spread over the 
ocean, as they are during the greater part of each year, is unfair in its operation, 
unsound in principle, and impracticable in enforcement.

Then he discusses lower down the impracticability of killing seals in 
the open sea and goes on td propose that the killing should be largely limit
ed on the Islands and that indeed if it could be done the proper way would 
be to slop all the killing on the Islands, lie says :

X

it
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The circumstance that the females fur-seal becomes pregnant within a few days 
after the birth of its young, and that the period of gestation is nearly twelve months, 
with the fact that the skins are at all times (It for market (though for a few weeks, 
extending from the middle of August to the end of September, during the progress 
of the shedding and renewal of the longer hair, they are of less value) show that 
there is no natural basis for a close season generally applicable. Thus, should any 
close season he advocated, its length and the time of year during which it shall 
occur can only be determined as a matter of convenience and be of the nature of a 
compromise between the various interests involved.

and so forth.
1 only read that to show the position of this gentleman.
1 do not blame him for his opinions — he is entitled to his opinions 

and is entitled to advocate them. 1 should as soon think of taking issue 
with my learned friends because they have delivered able arguments in 
support of their side of the case — that was right and proper. But if the 
proposal was to create a Tribunal now in the place of the gentlemen I am 
addressing to determine Ibis case, 1 should very seriously object to having 
my three learned friends who, under other circumstances, would be most 
competent and appropriate to fill such a place as Membersof the Tribunal ; 
and 1 need not say ' _ "ir a single mpment accept such a posi
tion, if it was tendered to them.

Now the difficulty is that this Commission, as you will see all the way 
through, is quasi judicial. It is to some extent the same as your own, 
and lhere is the same objection to putting the man who has formed strong 
and inveterate opinions and views, and expressed them and become the 
champion of that side quite as much as either of my learned friends who 
are here in the capacity of Counsel during their argument — the objection 
is to putting such men on a Commission designed to be a Joint Com
mission to prescribe these Itegulations jointly, and to ascertain, not what 
is necessary for the interest of the sealers, not what is necessary for the 
interest of pelagic sealing, but what is necessary to preserve the seals ; 
— the objection to putting such men on this Commission is very great, 
and the result is naturally anticipated. 1 never doubted for one single 
moment that if gentlemen who were as impressed as 1 believe the 
United Stales Commissioners to have been, who have never expressed 
opinions that I know of, and who had no interest and no feeling, had, on 
the other side been met by two gentlemen who had sat down as the Mem
bers of this Tribunal sat down, to enquire, if you come to this branch ol 
the case as naturalists in view of all the evidence you can get with refe
rence to what is to be done, 1 liawc no doubt a scheme would have been 
propounded which, whether it was satisfactory to both sides or not, would 
have been adopted by the Governments. I also never doubted another thing, 
though you w ill only take this as my suggestion — that that was what Lord 
Salisbury desired, finding himself «between these two fires — in the first 
place confronted by these two facts pressed upon him by the United 
States, which he could not controvert and pressed by the industry — and 
a very important one, of Great Britain — he took this ground — a per-
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fectly fair ground on the face of it and perfectly sincere — that he would 
agree to anything necessary, and that what was necessary should be re
ported by the Commissioners.

Now what have we here on this. Why, this whole case, from begin
ning to end, now happily so near, has been a struggle on the part of my 
learned friends for the protection of the business of pelagic sealing, and 
if their recommendations w^re adopted, if their views were adopted, after 
the Tribunal should have (traded that the United States have no right to 
protect itself, they would proceed to establish regulations that would not 
afford the slightest protection.

Now, what are the claims of my learned friends on the other side. 
They say : “ Limit this regulation to Behring Sea”. Do you claim that 
would preserve the seal? No, we agree it would not. It is plain it would 
not. That cannot be denied. How, then, limit them to Behring Sea? 
Why, upon some technical construction of the plain language of this 
Treaty derived from the antecedent correpondcnce, something that 
Mr Wharton said, when dealing with the modus vivendi which could not 
extend beyond Behring Sea, because there was no statute of the United 
States then, enforcing regulations on their citizens in the North Pacific. 
Now limit it to Behring Sea. But if you close Behring Sea from January 
to December, what would be the result on the preservation of the seal? 
My learned friends admit it. Sir Bichard Webster said you must — 1 
agree — prevent the killing of the gravid females on their way to the 
grounds where they are delivered ; and yet they would limit it there; and 
they would limit it to a time. What time is proposed by these British 
regulations? You shut itp Behring Sea from the 15th September round 
to the first July, and I shall show you from the evidence in this case that 
no British sealer ever went into the Behring Sea earlier than the 1st July, 
except in some rare exceptions in the last days of June, and they are all 
out before the 15th September. The proposed close time, therefore, for 
the protection of the seal would leave all the sealing that has ever taken 
place in Behring Sea open, and would make a close time as to those 
parts of the year when they would not be there even if there was no close 
time.

Is that all? They say they want these Regulations temporary. That 
is, for some terms of years. What is the result of that? You will 
remember that you have decided, before you arrive at these flegula- 
lions, that we have no rights. We have submitted that question, and 
have agreed to abide by the result, and we must abide by it and we 
shall abide by it, of course, whatever it may be. You have decided 
before you reach this part of the case, therefore, that we have no rights. 
Then you say “ We will give Regulations for 5 or 10 years ”, or what
ever it might be. At the end of that time, where are you? You can
not defend yourself at all; you have agreed that you are to be bound 
by the award of a Tribunal, and you cannot make Regulations without 
their agreement, and you cannot get any Regulations except what they
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agree to. No Regulations would be agreed upon, and where should 
" we be ? We should absolutely defenceless, and the seals would have to 

perish. It is a hundred times better to establish no Regulations at all 
than that. Then what else? They want them made non-enforcible; 
that is to say Regulations on paper, so that if there is transgression by 
the sealers, we alone having to suffer, we should have to enter into a 
diplomatic correspondance with Great Britain on the subject. We have 
tried that remedy before, and the result is that we are here. Where 
should we be if we cannot enforce the Regulations? We can open a 
diplomatic correspondence with a country across the sea which stands 
between us (and which is the only country that we can deal with diploma
tically) and this Province, with regard to whom we are at arms length.

Sir Charles Russell. — This language of my learned friend betrays so 
very grave a misapprehension of our position that 1 am bound to inter
pose, Sir. We never said that the Regulations were not to be cnforcible; 
on the contrary, we pointed out that legislation in each country would 
be necessary to give effect to the Regulations to bind the nationals of 
each country; and speaking for the Government of Great Britain, I said 
that that country would be bound to pass the necessary enactment to en
force it; and that, of course, it would.

The President. — 1 think we understood the language of Mr Phelps 
to have the meaning that you have expressed.

Mr Phelps. — If 1 am mistaken in the position of my learned friends, 
1 cheerfully take back anything that I have said. I

The President. — What you mean is, that it is not to be enforced by 
one party?

Mr Phelps. — Yes. I mean, they propose, with regard to these ships, 
if they transgress the Regulations and are destroying the seals, that we 
shall have no right to capture a vessel or to do anything except to appeal 
to Great Rritain and remonstrate with them.

Sir Charles Russell. — That is not so.
Mr Phelps.— To remonstrate with them for not enforcing the Legisla

tion which, if they undertake to enact a measure, they would enact. If I 
misunderstand my learned friend, I cheerfully take back all I have said; 
hut what I understood their position to be is this; that there should he no 
such provrlton as that put into the draft of our Regulations whereby the 
United Stales Cruisers could capture a vessel that was transgressing your 
Regulations ; that is to say, suppose we hail a zone and a vessel is found 
sealing inside then we must not capture it ; but we must go to Washington 
and open a negotiation there with the Government that the schooner 
“ Sally Jones ” has transgressed the Regulation. Then, what is the 
Government to do? Of course, to send to Canada for information ; where 
they will probably ascertain that the Captain of the Schooner “ Sally Jones " 
denies everything and says he was not there. To anybody who knows 
anything about diplomatic coT»«p0ndence with a country acting for a 
Province, it is apparent that it has no information except what it derives



from the Province — what would come from that ; and this is only mate
rial to show the ground on which they put themselves.

The President. — That is your own appreciation, of course, Mr Phelp^W 
and we have our own appreciation of it. *

Sir Charles Russell. — I am sorry there should be this difference of 
opinion because my learned friend Sir Richard Webster re-echoing what 
1 think I had previously said made use of this expression.

1 only contend for that which the United Slates itself universally contended for 
up to this point and which Itussia, Great Britain, France, and as far as I know, every 
other civilized Country has always contended for successfully I hat if a ship is found 
infringing the Treaty — that if a ship is found infringing the convention by the 
nationals of another country it shall be handed over for justice to the courts of its 
own Hag.

That is according to the terms of the Russian Convention.
The President. — We remember that perfectly.
Mr Phelps. —That is another thing and if my learned friends did 

not go so far as I understood them to go, then 1 misnderstood them and 
I do not care to press the question any further. •

Is it not apparent, the first thing the Tribunal has to do if they ap
proach this question of Regulations is to determine which of two theories 
will be adopted — whether the theory which is laid down in the language 
of the treaty which is transparent in every step of the correspondence 
which appears in the instructions written by the British Government to 
their Commissioners which is repealed over and over again all the way 
through, to do whatever is necessary — that is for the preservation of the 
fur-seal — hot necessarily what the United States says is necessary but 
what is found to be necessary, or on the other hand whether you are going 
to adopt Regulations that do not go so far ns is necessary to preserve the 
seal, but go in that direction as far as you can consistently with at the 
same time the preservation of this pelagic sealing which as I have proved 
to you I think 1 may say is itself necessarily extermination.

In other words you will go so far in adopting Regulations for the pre
servation of the fur seal ns you can go consistently with the preservation 
of their extermination. That is contradictory in terms if we are right 
about this. If the one theory is to be adopted why that is one thing. 
Then we are to inquire really what is fairly reasonably necessary to 
preserve this race. That is the inquiry. If the other theory is neces
sary what can you do to retard ils extermination consistentlyIwith 
preserving the right of extermination ? In the one case you ureserve 
the fur-seal; in the other case you are postponing by a few wears its 
destruction.

In what I have said, perhaps at the risk of being thought to have said 
too much about this antecedent point, I have desired to bring out clearly 
what the Governments proposed to each other, and what they did, and, 
linally, without going back — there is no ambiguity— when you go back 
to the correspondence, as we tried to in the case of these puzzling Russian



Treaties, to ascertain what the Treaty meant, it was because the language 
was ambiguous — you must resort to surrounding language to ascertain 
what the words mean. There is no ambiguity here. If there is any 
ambiguity in the previous correspondence it is cleared up when you come 
to the Treaty itself. Let me remind you of this often read language.

If the determination of the foregoing questions as to the exclusive jurisdiction 
of the United States shall leave the subject in such a position that the concurrence 
of Great Britain is necessary to the establishment of regulations for the proper pro
tection and preservation of the fur-seal in or habitually resorting to Behring Sea, 
the Arbitrators shall then determine what concurrent regulations outside the juris
dictional limits of the respective Governments arc necessary.

Necessary for what? The previous language shows :

The proper protection and preservation of the fur-seal in or habitually resorting 
to the Behring Sea.

There is no ambiguity, but if you went back — if I were to stop here 
and feview all this correspondence it would turn out, as I have said, to be 
on Hie face of the proceedings — all through we are willing to do all that 
is necessary. We do not desire to injure the United States ; we should 
regret to be instrumental in inflicting any injury; we are willing to join 
and will send a Commission to find out and aid you in determining, to 
avoid the discussion of this proposal of Mr Bayard in which he laid down 
his outline, and to avoid the discussion of the propriety of the very con
vention we entered into, and which, on the face of it, as the thing then 
stood, and the knowledge of the subject then existed met the require
ments completely, of the necessary preservation of the fur-seal, and if it 
is found now, broad as those limits were, they are not quite broad enough, 
it is because the investigations since have enlarged the knowledge of the 
subject, and have made it apparent that the parlies were not doing what 
they thought they were doing even in that Convention — it runs so far 
beyond what is proposed on the other side.

Now assume, and I shall decline to discuss this case on any other theory 
— if I were advised by the Tribunal they had reached the point that my 
learned friend, Mr Robinson, particularly insisted upon, that you cannot 
go as far as is necessary to preserve the seal — that you may regulate the 
provision with regard to destroying him, but you must not prohibit it — 
that was his answer to a question of one of the arbitrators, and a very 
pertinent question it was — while he was discussing it Mr justice Harlan 
said, “ Do you mean, Mr Robinson, that if it is necessary to prohibit 
pelagic sealing, in order to preserve the seals, that we are not to do it, 
that we have not the power to do it? ” That was the question “ certainly ”, 
said my learned friend, you may regulate but not prohibit. Regulate 
what? Regulate what you have found to be the destruction because if it is 
not the destruction, you do not want to prohibit it. There is no pro
priety in prohibiting it unless it is destruction, hut when you get thus far 
in your destruction, and arc able to say, Why the prohibition of this seal-
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ling is necessary, — because it is necessary destruction — now t says 
Mr Robinson that you may regulate the destruction but you cannot stop 
it in the terms of this Treaty. Why it stultifies the Tribunal. It sets the 
Tribunal under a commission that nominally, at least, invests them with 
valuable powers, and ' ‘ es them under the necessity of saying, “ We
are asked to protect the (ur-seal; the nations have agreed that it should 
be protected ; we have found out what is necessary to protect it, but cannot 

/’"’cTo the very thing and the only thing for which this Tribunal was consti
tuted, in the event it should come to the conclusion any regulations were 
necessary in the case, because the country could not protect itself. ”

Then they talk — and I do not know how far they mean to press this 
point — about conditions as to Regulations — and 1 am now talking ge
nerally —I will come to the two classes specifically as shortly as I can — 
they talk about them being conditional, about our stopping killing on the 
Islands. Is the Tribunal invested with any power to enter on the United 
States territory and prescribe what they shall do on their own soil?
Certainly not. Is there any necessity for it? Certainly not. They are 
engaged as earnestly as they can be in preserving the seal. If they have 
made any mistakes, they will correct them of course, when it transpires i
that they need correction ; but they say, though you cannot make Regu
lations to bind the Uniled Stales in the administration of their own pro
perty in their own jurisdiction, when there is no question of their right, 
when the concurrence of Great Britain is necessary, it is only when the 
concurrence of Great Britain is necessary, that the Tribunal is to provide 
Regulations. It is not in respect of the administration by the Govern
ment on their own territory of its own business for which the concur
rence of Great Britaifi is necessary: You may make it a condition thus 
doing indirectly what you cannot do directly. What a proposition that is 
to a Tribunal of the distinction an<Tcharacter of this Tribunal ! What a 
proposition it is to any Tribunal, however humble and inferior it might 
be, if charged with dealing with this subject at all, to invite it to go and 
do by indirection what it conceives it ptuinot do directly.

Then a few words, and but a few words on the question of whether the 
authority of the Tribunal extends to "gating Regulations that shall 
take effect outside the Behring Sea. I do not think that that is seriously 
claimed by the other side. I understand my learned friend, Sir Richard 
Webster to have-not only agreed, but to have proposed a Regulation 
which he thought would be adequate to protect in the North Pacific Ocean 
pregnant females on their way there. I do not think I am justified in say
ing that he really and seriously contended that the authority of tiny Tri
bunal is limited to the Behring Sea itself, but a reference, again to the 
language of the Treaty sets that right very clearly, because the language 
is : “ The Arbitrators shall then determine what concurrent Regulations 
outside the jurisdictional limits of the respective Governments arc ne
cessary and over what waters such Regulations should extend. If there 
could he any doubt, why a reference to some of the many declarations on
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this subject in the previous correspondence would set it quite til rest.
When this sixth section was first projected or when the Treaty begun 

to take form as early as December, 1890, the sixth Question was propo
sed in this way, ,

Mr Justice Harlan. — It is at page 280 of Volume I of the United 
States'Case. •

Mr Phalps. —- Yes. f

.f If the d/termination of the foregoing questions shall leave the Subject in such a 
posittfin that the concurrence of Great Britain is necessary in prescribing llegula- 
tiinis for the killing of the fur-seal in any part of the waters of Behring Sea, then 
it shall he further determined : (1) How far, if at all, outside the ordinary territo
rial limits it is necessary that the United States should exercise an exclusive juris
diction in order to protect the seal for the time living upfythe islands of the Unit
ed States and feeding therefrom .’ i‘2) Whether a closed season (during which 
the ki'ling of seals in the waters of Behring's Sea outside the ordinary territorial 
limits shall be prohibited) is necessary to save the seal lishingjndustry, so valua
ble and important to mankind, from deterioration Or destruction ?~A»id, if so. (3) 
What months or parts of months should he included in such season, and over 
what waters it should extend ?

On June the 22rd, 1891, which was after the ntidus vivendi of that 
year bad been signed and when the instructions ro Sir George Baden* 
Powoll and Mr Dawson had been given, the instructions were for the pur
pose of enquiring into the conditions of seal-life and the precautions 
necessary for preventing the destruction of the fur-seal species in Itchring 
Sea and oilier parts of the North Pacific Ocean ; and the President of the 
United States, in appointing the Commissioners on our side, instructed 
llieni lo proceed to the Pribilof Islands and make investigation of the 
facts relative to seal life, willt a view lo ascertaining whtu*pef manent mea
sures are necessary for the preservation of the fur-seal in Behring Sea and 
the North Pacific Ocean. There are the instructions issued on both sides 
lo (heir respective Commissioners, and that appears again through this' 
correspondence to an extent which would be only wearisome to reiterate.

At page 315 of llte 1st United States' Appendix, Sir Julian Paunce- 
fotc writes a letter lo Mr Wharton of.Junfe the 11 lit 1891, and he says :

Nevertheless, in view of the urgency of the case, his ’Lordship is disposed lo 
authorize me to sign the Agreement in Ihe precise terms formulated in your note ol 
the ttth June, provided the question of a Joint Commission he nut left in doubt, and 
that your Government will give an assurance in some form that they will concur in 
a reference to a Joint Commission to ascertain what permanent measures are neces- 

preservation of the fur-seil species in the Northern Pacific Ocean.

tarlon, in reply lo that letter, recognises Ihe fact, and he says :

sary forlhe

1 am directed by the President to say that the Government of the United States, 
recognizing the fact that full and adequate measures for the protection of seal life 
should embrace the whole of Behring's Sea and portions ofthe North Pacilic Ocean, 
will have no hesitancy in agreeing, in connection with Her Majesty's Government.

Senator Morgan. — That was the form in which the agreement found 
its way into Article VII of the Treaty.
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Mr Phelps. — Y'es. 
Senator Morgan. — There was a change of language, as it seems to

Mr Phelps — Yes, as in all diplomatic correspondence, when parlies 
approach the point of agreement there is gradually, on both sides, a 
modification of the language. The language is more cautiously 
In the earlier part it is vague and inconclusive, but as you approach the 
termination so it becomes narrowed down.

Senator Morgan. — But the change was, as it seems to me, from 
the best method of killing the seals, to the best method of prescuing■urn

%them.
Mr Phelps. — Yes, it came down to that, so that you have the specific 

agreement that these measures were to embrace both parts of the North 
Pacific Ocean, and instructions were given to the Commissioners on both 
sides how far into the North Pacific Ocean it was necessary to go, and in 
the next place you have the definite language of the Treaty free from ambi
guity which gives the jurisdiction to the Tribunal to go into it to that 
extent; and in the fourth place you have it conceded by my learned 
friends if you do not go into the North Pacific Ocean you do not answer 
the purpose that the Governments had in view, and then cannot fulfil 
the only duly with w hich the Tribunal is charged.

Now what have we to say about this generally, about these regulations, 
before coming to compare the two drafts. It is that they cannot be tem
porary. The theory of the Treaty, and the necessity of the ease, is that 
they should he permanent, that they cannot he confined to Behring Sea, 
hut they must extend as far as is necessary that they cannot be made con-" 
ditional upon the management upon the island, for the reason that that 
authority is not entrusted to the Tribunal.

Now we come to the proposition made on" the British side a? a par
tial result of the British Commission, though they undertake logo nearly 
as far, and w hat is it that do they propose ? finally, what is the final 
outcome. We have reached the point where the Tribunal is engaged 
in finding out what is necessary for the preservation of the seal. They 
propose some little, paltry regulations which do not need the judgment 
of this Tribunal, because the British Government is at liberty to adopt 
them if it please, within their own jurisdiction, and this Tribunal could 
riot prevent it. They say let us have the vessels licensed. That is an affair 
of their own. We do not care whcthcr^iey are licensed or not. Then 
they say, let it carry a particular flag. We do not care about that. That 
does not concern us at all. They could carry any Hag they liked, sub
ject to tfie laws of their own country. Then they say, let them keep a 
log. What is that worth. Only this, that when we charge a vessel with 
having transgressed any regulations the log would show they had not. 
You would not find a sealer coming into Court with a log showing he had 
broken the regulations.

They are paltry, I "say, in their Regulations, and if they attach any

.-r
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importunée to them, they are quite at liberty to adopt them, because they 
are Regulations we never objected to or asked for ; nor can they do us any 
harm, nor can they do us any good; therefore they may be dismissed.

Hut what are the Regulations as put forth theoretically to save the 
seals. They are two : — a zone of 20 miles round the Pribilof Islands 
and a close season extending from thd loth September, after every seal is 
out of the sea round to the 1st July, which is the earliest date at which 
they come back again. Those arc the two provisions that are really set 
forth by my learned friends as an answer to the enquiry suggested to the 
Tribunal by these two nations, what is necessary to be done for the pro
tection of the seal.

Now let us see exactly where those two will come out; 1 examine theirs 
first, because in showing the utter futility of them, that they are not worth 
the paper on which they were written, that we do not ask for any such 
tfiing as that, if we cunnol gel any htlore, they Would be but a mockery — 
keeping the word of promise to the ear and breaking it to the heart.

Now they say in language and in one of these Regulations — at least, 
Sir Richard Webster says in his argument, you must keep the vessels at 
home and not permit them to set out till the 1st May. Why? Because he 
arçfees and supposes — 1 am bound to presume so, especially if he has 
not looked into the sort of evidence I am going to call your attention to 
— If you keep the vessels at their ports till the 1st May, they will not 
catch the migration of the seals in time to destroy the pregnant females, 
except perhaps in the case of steam vessels which could more rapidly 
overtake the migration of the herd. They would be safe from its pursuit 
if they do not set out till May, and setting out in May, they will have the 
pleasure of chasing across the sea a (light of animals that is so far ahead 
of them they cannot possibly overtake them. Then what are they going 
to do with themselves if they cannot enter the Behring Sea till the 1st July 
which is as early as is any use. Now are they going to spend the months 
of May and June, being at sea in pursuit of a body of seals that they 
cannot catch, and excluded from Behring Sea till the 1st July. It is no 
use, if they get in there unless you could intercept the pregnant females 
between the Aleutian Chain and the Islands. What is the sense of the 
sealers doing that we do not learn from m\ learned friend.

Now 1 will ask General Poster to be kin/1 enough to point out this on 
the map.

Let us sec what time they arrive qj-tfie Pribilof Islands.
The testimony does not diffpr and the Commissioners do not dill'cr. 

The United Stales CoujinjsidtTners say that the old breeding males begin 
to arrive on the Islands the last week in April and by June the 20th they 

The British Commissioners say the same thing.
United States Commissioners say the bachelor seals begin to arrive early 
in May and large numbers arc on the hauling ground by the end of May 
or lirsl week in June. The British Commissioners say with the main body 
of the full grown hulls, a large proportion of the bachelors or younger

J.



— «71 —

males also appear. In further proof upon this point an examination of 
the table of killings from 4890 to 1889 shows that the killing season opened 
every year in May, and for the greater number of years on or before May 
the 20th and by June the 15th large numbers of bachelors had already 
been taken.

Now the United States Commissioners say the cows begin to arrive 
early in June, but in immense numbers between the middle and end of 
the month and the harems are complete early in July.

The British Commissioners say a few gravid females usually land as 
early as the 1st June but it is under normal circumstances between the &
middle of June and the middle of July that the great body of the females 
come ashore.

All the difference is that the American Commissioners say the harems 
are completed early in July, and the British Commissioners sayjtietween 
the middle ol July ; the difference is very slight.

There is a good deal of testimony also about the seals swimming more 
rapidly than any fish and that they usually travel 200 miles in one day.
This is confirmed by the Canadian Fisheries Reports.

The British Commissioners state that in the latter part of June or about 
July 1st, the female seals in pup which have entered Behring Sea are found 
only making their way rapidly and directly to the breeding Islands. Now 
before alluding to a good deal of testimony on these points 1 want to 
point out on the map what is very striking.

In the British Counter Case we have the logs ol 19 Canadian vessels 
engaged in pelagic sealing in 1892, duly authenticated by tbc affidavits 
of the master or other officers of the vessels. These logs show the period 
of time occupied by each vessel in sealing, the locality of the vessel on 
each day when seals were taken, and the number of each days’ catch.
That is found in the 2nd Volume of the British Counter Case from pages 
187 to 212. Now, we have plotted on the map_______

Mr Justice Hâtlan. — Is that a map made from these logs ?
Mr Phelps. — Yes. 1 will describe it.
We have put ou to the map the location and where each of these ves

sels was on the 1st day of May; their exact course round through 
the months of May and June, the points at which their catches were 
made, and, in the case of, most of them, not all, the number of the 
catch. Now, to those 19 vessels, of which we have an exact record,
1 will ask the attention of the Tribunal wkile General Foster points them 
out. I

The Umbr'mn, No 1, was off Sitka on IA till day of May.
Sir Charles Russell. — The latitude and longitude were given in the 

log. lias that been verified?
Mr Phelps. — Yes ; this has been verified exactly. We have followed 

the latitude and longitude and the course to know where they started from 
and where they went. This Vminimi started on the till February ; on the 
t|li of May, she was off Sitka; on the 30th of May, she was southwest of
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Middleton Island ; and, on tile 16th of June, she was east, off the centre of 
Kadiak Island. There is the course of that vessel from February to 
April.

General Foster. — She went out in February, and sealed throughout
the season.

Mr Phelps. — That is the way she came. From February to April, 
she took 296 seals.

General Foster. — As the log shows.
Mr Phelps. — In May and June, 555 seals. So that out of a catch 

of 851, 555 were laken between the localities which have been pointed 
out, Sitka and Kadiak.

Mr Justice Harlan. — Where is the second point?
General Foster. — Then". [Pointing it out.) The place where the ex

change is made in 1892 was Port Etches, which is there. |Indicating it.|
Mr Phelps. — Now I take No 2, .the W. P. Hall. On the 1st June she 

was south off Sitka Bay. On the 13th June she was offYakutat Bay. 1 do 
not find the amount of her catch here.

General Foster. — We only put down the catch of those engaged dur
ing the whole season, beginning in January or February.

Mr Phelps. — Now take the Maud S. On the 1st May she was off 
Sitka; on the 31st May she was south-west of Yakutat Bay, on the 13 th June, 
she was south-east of Marmot Island.

Now from Febuary to April, as shown by her log she took 319 seals. 
In May and June she took 610.

Sir Charles Russell. — Where do you get the figures from?
Mr Phelps. — From the log of the vessel.
General Foster. — The ligure is taken of each days’ capture of seals.
Mr Phelps. — Now take No 1 the Agnes Mc Donald, on the 1 si May off 

Queen Charlotte Sound, on the 30th May off Yakutat Bay, on the 15th June 
off Cape Clear. There is w here that vessel spent May and half of June. 
The catch is not given. ^

General Foster. — She was not engaged in the early part of the
season.

Mr Phelps. —The entire catch is given, but we cannot tell which was 
taken before May and after June.

The President. — There was a good deal in July and August; is that 
in Behring Sea?

General Foster. — Yes.
Sir Charles Russell. — This was the year of modus vivendi.
General Foster. — It was ou the Commander Islands.
Mr Phelps. — We w ill show that on another map.
Now No. 5 the Arieti.s on the 17th of May was off Icy Bay; on the 

30th May off Cape Clear ; on June 13th off Shumagin Island — that was 
her course.

Now No 6, the Beatrice, on the 1st May she was off south part of 
Queen Charlotte Island; on the 30th May off Cape St. Elias. On the

9
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15th June she was oil" Cape Clear. Now that vessel took from January to 
April inclusive 249 seals. In the months of May and June she took 484. 

Now N° 7 is (he Sapphire. May 1 off Prince of Wales Island.
May 30, olTS. VV. Cape St. Elias.
June H, off Middleton Island. ,

Now N" 8 is the E. H. Marvin. May I, S. VV. Sitka.
May, 30, S. W. Yakutat Hay.
June 9, S. W. Middleton Island.

Now that vessel from January to April took 641 seals. In the months 
of May and June she took 1012.

Now N° 9 is the Viva. May 1, off S. VV. Yakutat Bay. z 
May 30, off" Cape St. Elias.
June 20, off Middleton Island.

That vessel from February to April inclusive took 881 seals. In May 
and June she took 985. Of course on the const that she was at.

Now N° 10 is the A. E. Paint. May 1, off S. Queen Charlotte Island.
May 30, off Yakutat Hay.
June 17, off Cape Clear S. VV.

» That vessel look from February to April inclusive 239 seals and the 
months of May and June 325 seals.

Now N° 11 is the A. C. Moore. May 1, off Cape Muzen, P. Wales
Island.

May 29, off Middleton Island.
June 8, off Portlock Hank, S. VV. 

Cape Clear.
Now N° 12 is the Faun. May I, off Forester Islands (Pr. Wales) 

Cape Muzon.
May 30, off Yakutat liny.
June 28, off S. E. Portlock Hank. ‘ 

Ntiw N" 13 is the Anioka. May 6, off centre Queen Charlotte Island. 
May 30. oil" Icy Hay.
June 17, off E. of Cape Elizabeth.

That vessel took from February to April inclusive, 57 seals; and in the 
months of May and June 613 seals.

Now I lie 14th is the Mermaid. May I, off Dixon Entrance.
May 26, off Cape St. Elias.

And that is all the course that is given of her.
Now the 15th is the Triumph. May 27, off Middleton Island.

May 31, off E. of Portlock Bank.
, June 16, off N. of Portlock Bank.

Now the 16th is the Thittle. May 1, off S. Clayquot Sound.
There she was on the 1st of May. She started, very nearlv, from 

Victoria.
May 30, off S. VV. of Yakutat Hay. 
June 27, 200 miles S. Middleton Is

land.



Now tlmt vessel took from February to April inclusive 148 seals; ami 
iu the months of May and June 293, making 441 seals.

Now the 17th is the C. II. Tapper. May I, off Sitka.
May 34, off Middleton Island.

> ■ June Id, off Cape Elizabeth.
She look, from February lo April 484 seals; and in the months of May 

and June 789 seals.
Now the I8lh is the C. It. Hand. May ti, off Milhank Sound, S. of

Q. Ch. Isd.
May 30, off Vakulat Bay, W.

^ June 15, off I’ortlock Bank, E.
She took from February lo April 42 seals ; and in the months of May 

and June 538 seals.
Now the 49th, and the last is the Vancouver Helle. May.l, off Chris

tian Sound.
May 30, S. I’ort

lock Bank.
e ... June 3, offS. E.

X. -#* Cape Elisabeth.
Tl\at vessel took from February lo April66 seals; and in the months 

of MayVaid June 279. That is all.
Mr «Justice Harlan. — Do those figures, Mr Phelps, embrace any catch 

in they spring or in June of the year by vessels that were not British 
vessel^?

Mr Phelps. — Those are all Canadian Vessels,
MrvJustice Harlan. — I know. Were there any catches by other 

vessels? \
Mr Phelps. ^X1 am coming to that; these are only 19 vessels. The 

reason why they are<giveii is because we happen to have the^ogs. But I 
want lo point out one more thing on that. You will see the net-work 
made by the courses of those vessels. I will ask (lencral Foster to kindly 
point out that red mark.

General Foster. — [pointing on the map|. The black line indicates 
the course of the vessel iu May. The red line (ns far as it can be distin
guished from the black) indicates the course of each vessels in June. The 
coloring is not very clearly brought out. ' «

Mr Phelps. — Now I will ask General Foster to point out that red 
band circle there.

(General Foster did so.]
Mr Phelps. — That indicatesa radiusof 20 miles —10 miles each way. 

It is said in the evidence they are accustomed to send their little boats 
out that far.

Now, if at every point that General Foster has indicated where seals 
were taken you supposed a radius of 30 miles, you w ill see, if we laid that 
down on the map, we should point that all over with red so that it wqttjd 
not lie distinguishable, — having regard to every change of course, if
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you indicated the area covered by the little boats in this way, — 10 miles 
in every direction — you will point that sea all over red. Now, you have 
to bear in mind that these are but a small part of the scaling licet. The 
entire number of the vessels is given as 117. This represents 19 vessels.

Mr Carter. — We have the logs only of these 19 vessels.
Mr Phelps. — Yes ; that is all that we have the logs of. Now, suppose, f 

Sir, that we had the logs and were to take the pains of adding the courses 
and localities of the balance of these llli vessels, that is to say 97 more; 
w e have given 19, — suppose we marked that map off with the courses of 
the 97 more, it is plain and perfectly apparent that the whole sea would 
be covered with such a network that it would be indistinguishable.

You would require a magniliying glass even upon such a large map as 
that to follow the line of vessels ; and when you add to that the area co
vered by the small boats of the vessel, why the entire sea is covered ; and 
I should like to know what chance the female seals would have of escap
ing? That they have escaped in past years to some extent is because 
there were fewer vessels. With the whole 116, and as many more as 
may be engaged in this hereafter, you would have the map, showing the 
courses so blotted and,covered as to be undistinguishable. You see what 
the destruction in the months of May and June is in the North Pacific 
Ocean ; and you see so far from my friend Sir llichard Webster being cor
rect in what he undoubtedly supposed or he would not have said so—what 
he undoubtedly supposed was a sufficient protection of the gravid females 
— that these vessels would be all the time behind the herd and only en
gaged in picking of such holluschickies as were behind the female seals. 
When you come to look at the evidence on both sides as to the arrival of 
the holluschickies you will find they are very little behind the others. 
When you come to look, as we did yesterday, at the amount of the catch 
you lind they are 85 percent females there at least. So that these vessels 
could have no object in being out there in the month ol June to pursue 
that little remnant of the holluschickies which would give them just about 
15 percent of what they hitherto made, and those, small and young seals 
and less valuable skins.

You see from the necessary result, if we did not go any further, — if 
this was all the evidence in the case, you see that from the necessities of 
the case you cannot protect these gravid females by any such provision as 
my learned friend Sir Richard Webster suggests — that is, to keep your 
vessels back till the 1st May. They arc not inside the Aleutian Islands 
until late in June or in the course of June. At it is, there they are from 
very nearly the end of June or the 1st July and they pass very rapidly, 
and up to that time they are, of course exposed to the depredations of the 
scalers and to the same capture that has always taken place.

The President. — Do these log books for the year 1892 show that the 
scalers carried along in front of the north-west coast any time later than 
the end,of June?

Mr Phelps. — They do not.
287
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General Foster. — 13 of them dosed their sealing season on or before 
the Itith June; 3 one the 17th June; 2 on the 17th June and 3 between 
the 2lllli and 40th.'

The President. Their sealing season along the north-west eoast 
you moan ? \.

Mr Phelps. — Yei>__
The President. — They went on further. You admit they went on to 

the Commander Islands?
Mr Phelps. — I was about to state that they went up to the Port ol 

Etches, that you see up at the top, to unload and perhaps to gel sup
plies. A vessel that went np to meet them in the latter part of Juno was 
seized by the United States and that virtually broke up the voyages of 
these sealers, because they could not unload or obtain the supplies they 
wanted, so they had to dose their sealing season.

The President. — Those go further — to July, August, and Sep
tember.

Mr Phelps. — Yes.
The President. — Where were they?
Mr Phelps. — lii another map it is shown where they were. They 

went to the Asiatic side of Behring Sea. The modus vivendi kept them 
out of the American side.

The President. — Of Behring Sea.
Mr Phelps. — They went over there, and made a later sealing.
The President. — It was after June that they went over there?
Mr Phelps. — Yes.
The President — Was it in the latter part of June?
Mr Phelps. — Yes.
General Foster. — They unloaded after they made the exchange of 

the skins and got supplies. They went over after that.
Senator Morgan. — Would you point out on that map where you first 

get the entrance to the Pribilof Island of these herds that are going over 
there. f

General Foster. — Unimak Pass is one of the favorite passes, accor
ding to Ihc testimony — the principal one. The testimony is that they 
go out as far as latitude 172. .

Senator Morgan. — I want you to point out the lirSfone.
General Foster. — That is the principal one, [indicating on Ihc 

map]. ?-t
Mr Justice Harlan. — Arc there some passes easy to make the pas

sage through?
General Foster. — There is one called False Pass at high tide. It is 

not used by the seals, I understand.
Senator Morgan. — These seals that Mr Phelps has been speaking of 

had accomplished about two-thirds of the distance between Vancouver 
and that pass to the Pribilof Islands at Hit; time you mention?

Mr Phelps. — You see from the map where they were when taken.
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General Foster. — We will show later on w hat the character of that 
catch is.

The President. — Do not they go after the seals along Unalaska — 
along the promontory?

Mr Phelps, — They are travelling there. I do not know how close 
they pursue it.

The President. — But you have no evidence about that.
Mr Phelps. — I do not know. I am not proceeding on that point for 

the moment.
The President. — From Unalaska — from Kadiak?
Mr Phelps. — Of course, all we know about the presence of the seals 

in this connexion is what the logs of the vessels show. We show where 
I lie vessels were and we show in most eases how ruwiy they caught — not 
in all — and the course of the vessels, and we have taken what vessels 
got them there and where they went,

Lord Hannen. — As far as these vessels are concerned, you seem to 
suggest there is some reason why they could not be traced further. You 
say they went up into the corner of Unalaska to unload and get supplies.

General Foster. — That is one reason. The other reason is they take 
a straight course over to the [Asiatic side. As you see, this map is on a 
very large scale and we could not reproduce it all. We have another map 
showing whore some of them were.

Mr Phelps. — We have another map toshow where some of them were 
over — at the Commander Islands. We cannot trace them all of course.

Now to consider the question from another point of view. Now from 
the British Commissioners Déport I take out some extracts to show this. 
In Section 177 they say.

Abreast of, or somewhat further north than, the IJucen Charlotte Islands (Cat. 
53°), a considerable body of seals is often met with at sea by Ihe pelagic sealers in 
May or Juno. These seals are then moving north ward.....

About the first of April Ihe Tshimsians resort to Zayas Island (Lat. SA") fur the 
same purpose (hunting of seals from shore). The hunting, as at present practised, 
extends over April and the greater part of May; off Manilla Island it is continued 
through the greater part of June, but this difference is due rather lo the option of 
the Indians than lu any diversity in dates in the arrival and departure of the seals 
in the two places. Seals of both sexes and all ages are killed during the hunting 
season, and a few full grown bulls are seen, but are seldom taken. There is, in this 
region, no interval between the arrival of seals from the north in the early winter 
and their departure for Ihe north, which occurs in the main about Ihe end of May.

Sec. 178. Outside Cape Calvert (Lat. S3”) seals are most abundant in March, but 
a few remain until the taller part of June. The seals coming first arc chiefly fe
males, but after the 1st of Juno they are nearly all young males. Fully matured 
large males are found in small numbers.

Sec. 183. About Barclay Sound (49“) the seal are first reported in December... 
The greater number n^ave before the end of April, when they begin lo travel north, 
but a few are killed, further out at sea, sometimes as late as the 15th June.

Sec. 181. Captain Jutm Devereux, who has been for twenty-seven years on Ihe 
coast of British Columbia... informs us, in reply to questions addressed to him, 
.that from the latter part of November, or eariy in Dccembeiylo the beginning of 
June, Ihe fur-seal is found off the coast of the entire length of Vaccouver Island
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(48*30’ to 51e), but that in the early winter the weather is altogether too rough for 
hunting.

Sec. 187. In the vicinity of Sitka (.78°) some seals appear near the coast as early 
as the middle of April, but they become abundant during May, and some are still 
seen in the early part of June.

On the Fairweather ground, in the Gulf of Alaska, (58°30’) seals are most nume
rous from the 1st to tiith of June. About the 25th June, in 1891, they were found 
in abundance by the sealing-schooners on the Portlock banks, to the cast of Kadiak 
Island.

About Kadiak (57° to 58") they arc generally found from the 25th of May to the 
end of June, being most abundant in the average of years about the 10th June. 
They are seldom seen in July, and very rarely even stragglers are noticed after the 
middle of that month. '

That is the British Commissioners statement about where the seals
are.

Now we have the testimony of a good many witnesses on this point. 
There is the testimony of a great number of Indians. Captain Lighthouse, 
for instance — 1 cannot read them all in the time 1 have this week — 
says.

The first seal appear in the Straits(San Juan de Fuca) and on the coast about the 
last of December, and feed along the coast, and seem to be working slowly to the 
north until about the middle of June, at which time the cows arc pretty much all 
gone, but the smaller seals remain until about the middle of July... Of all the seals 
captured by me about one-half of them, 1 think, were cows with pup in them, and 
it is very seldom that 1 have ever caught a full grown cow that was barren ordid not 
have a pup in her. (U. S. Case, Vol. 11, pp. 389, 390.)

There 14 other witnesses at Neah Bay to substantiate that. Now the 
Indians near Queen Charlotte and Prince of Wales Islands depose as 
follows.

George Skullka says :

We commence hunting when the geese begin to fly, and bunt for a month and 
a half. The geese commence to fly about the last of April... I think about three 
females with pup out of every ten killed. 1 kill lots of yearling seals but never 
examine them as to sex. (U. S. Case, Vol. II, p. 290).

Then Dan Nathlan ; 25 years old says :

Have hunted seals since I was a boy. This is the first year 1 ever hunted on a 
schooner. I am now on the schooner Adventure. When I was a boy 1 hunted 
seals in Dixon's Entrance and oil Queen Charlotte Island. Always hunted during 
April and May. In June the seals all leave going north... About one-half of the 
seal I have taken were females with pup. Have taken a very few yearlings. (U. S. 
Case, Vol. II, p. 28t>.)

Then Ntkla-ah another Indian says :

1 was born at llowkan ; 1 am very old, about 00 years old. 1 have been a hunter 
all my life. Have hunted fur-seals every season since 1 was old enough in a canoe. 
The seals always come before the birds begin to sing very much, and they are all 
gone when the salmon berries get ripe, which l think is between the months of 
March and July. I think about half Hie seals taken by me are females with pup. 
(U. S. Case, Vol. II, p. 288).
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Then another witness Smith Natch (United States Case, Volume II, 
page 298), says :

Always hunted fur-seals between March and June. They make their appearance 
in March in Dixon’s Entrance, but at that time of the year the weather is so. bad 
we cannot hunt them. May is the best time to hunt them because the weather is 
always good. They all disappear in June and go north up the coast, 1 think to 
have their pups...

Then Thomas Skowl, Chief of the Kas-aan Indians (United States 
Case, Volume II, page 300), says :

I always hunt seal in Dixon's Entrance and off Prince of Wales Island, and 
hunted them each year from March to June. The seals all leave about June 1st to 
go north and have their pups, I think... Most of the seals taken by me are females 
with pup. Never killed but one old bull in my life.

Now there is the testimony of a large number of these witnesses — 
(I do not like to read what is but repetition) — which will be found in the 
United States Case, Volume II, pp. 276 to 303.

Now there is a body of evidence that speaks from Sitka to Yakutak, 
Latitude 57" to 59' 30'. Adam Ayonkec (at page 255 of the United Sta
tes Case, Volume II), says :

Seals are first seen and taken by me each year off Silka Sound, about the middle 
of April. Have followed them as for north as Cape Edward, where they disappear 
about June 30th. They are constantly on the advance up the coast... Most all seal 
that I have killed have been pregnant cows.

Then Thomas Gondowen, from Hie same locality, says :

Have hunted seals between Sitka and Cross Sound. They first appear about the 
middle of Ibis month (April), and disappear about the last of June... Most of the 
seals killed are cows with pup. A few males are killed averaging from one to four 
years old. (U. S. Case, Vol. II, p. 259).

Then Percy kahik 1 Day, who has hunted seals since a small boy, 
says :

The seals first make their appearanap-about the middle of April off Sitka sound and 
disappear about July 1st. They are oh tbeir way up/the coast... Most of the seal 1 
have taken have been pregnant cows. When the females are with pup they sleep 
more, arc less active in the water, and more easily approached than the male seals. 
But very few young male seals are taken by me along the coast. (U. S. Case, Vol. II,
p. 2111).

Then Peter Church, who has been sealing four years (at page 256 of 
the United States Case, Volume II) says :

Have first taken seal off Silka the middle of April. Followed the seal up the 
coast as far as Yakutak, where they disappeared the last of June... Most of the seals 
taken by me have been females with young.

Then there are witnesses from Prince William Sound, latitude 60°. — 
Nicola Gregreoff and thirteen other Indians. Nicola Gregreoif says :

In the latter part of March a few fur-seals usually first make their appearance 
in Prince William's Sound and are more plentiful in the latter part of April. They

ti
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are mostly large males, very few females being taken, and those only towards the 
close of the season in the latter part of May. Very few females taken in this region 
but are pregnant. (U. S. Case, Vol. 11, p. 234).

^ Then Olaf Kvnn says :

The first seals appear in Prince William's Sound about the first of May and were 
formerly very plentiful, while now they are becoming constantly scarcer. 1 do 
not know the cause of this decrease. All the seals which 1 have seen killed were 
females, and the majority of these were pregnant cows. (U. S. Case, Vol. II, p. 236).

Then Nicolas Andersen says :

Seals are first seen at Prince William Sound about May 1st. (U. S. Case, Vol. 11, 
p. 223).

Then the last locality that I will refer to is Cook’s Inlet. Metry Monin 
and 12 other Indians testify that :

The fur-seals usually appear about Cook's Inlet early in the month of May. 
They were formerly found in this region in great numbers, but of late years they 
have been constantly diminishing owing to the number of sealing vessels engaged 
in killing them. They do not enter Cooks Inlet. (U. S. Case, Vol. II, p. 326).

Then another witness Alexander Shyha says :

The fur-seals usually appear off this part of the coast about the month of May, 
b^ they do not enter Cook's Inlet. (U. S. Case, Vol. II, p. 226).

1 will not trouble you any further there, Sir.
Then there is another class of evidence as to where pelagic scaling is 

carried on along the coast, and the character of that catch before the seal 
herd enters through the passes. The Marquis Venosta, when this was 
going on, put a question in the course of the argument on this point. Ho 
enquired whether by the month of June the female sçals are practically 
in Behring Sea^and whether at that time a considerable number of gra
vid females ware not found along the Alaskan Peninsula. Now Sir Richard 
Webster said that by the 1st of May they would be so far advanced that 
vessels sailing from Victoria on the tst of May would not be able lo over 
take them. Now I propose to refer to a little of the vast amount of testi
mony on the subject of the duration of Pelagic sealing on the const.

The United States Commissioners, at page 365 of the United States 
Case, say :

Pelagic Sealing is now carried on in the North Pacific Ocean from January until 
late in June.

The British Commissioners at Section 649 of their Report say :

Behring Sea is now usually entered by the pelagic sealers between the 20th June 
and the 1st July.

Now the Rritish Commissioners at Sections 132,212 and 282, say :
In pelagic sealing, the weather is usually such as to induce a few vessels lo go 

out in January, but the catchesmade in this month areas a rule small. In February, 
March, and April the condilions arc usually belter, and larger catches are made.
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In May and June the seals are found further to the north, and these are good scal
ing months; while in July, August and part of September sealing is conducted in 
Behring Sea.

Mr Justice Harlan. — What Section is that?
Mr Phelps. — I refer to sections 132, 212, and 582. The one I have 

read, is, I believe Section 132.
Now Captain Claussen testifies as follows :

Q. When does sealing commence in the Pacific, and when does it end? A. 
Sealing commences in the Pacific about the 1st of January and ends about the 1st 
of July... Q. What percentage of the skins you have taken were cows? A. 
About 80 per cent. Q. What percentage of the cows you have taken were with 
pup ? A.About 70 per cent. (U. §. Case, Vol. 11, pp. 411-12.)

We have proved already, if we have proved anything, (and I have gone 
over the testimony of these witnesses) that the entire North Pacific catch is 
80 and 85 per cent females.

Sir Richard Webster says they can go ahead ! They cannot go ahead 
any more than 1 can take another w eek to read over the evidence of which 
I have given the result. I have shown that all the seals — all the seals— 
all the seals — all the seals — (f hope 1 shall not have to repeat that 
again) — that are taken in the Nortlj Pacific Ocean by pelagic sealers are 
85 per cent females ; and of that 85 per cent, the greater proportion are 
pregnant. &

Now the only point that remains is/trot to read that evidence all over 
again for there are a hundred or two of these witnesses, — it is to show the 
duration of the time only of this pelagic sealing in/tiie North Pacific ; that 
is to say that it goes on from the period of the year when it begins— when 

^ the weather allows it to begin — in January and February, clear away 
? doyn to the 1st of July. \

/ Senator Morgan. — Now in January and February, if I understand, 
yfliey commence, 200 or 300 miles down the coast — below at Cape Flat
tery?

Mr Phelps. — There is a good deal of evidence of that sort — that 
they go into Behring Sea about the 1st of July. In very rare instances, 
as I have stated before, the Tables show that a vessel got in the last days 
of June; but the season continues, in the North Pacific, down to the 1st of 
July.

On that point I was referring to a number of these witnesses out of a 
great many that 1 could read. v «

Captain Kieman (at page 450 of the United States Case, Volume II),
says :

1 usually commence the voyage near the coast of California in the early part of 
January and continue along up the coast, following the herd to its breeding ground 
until the latter part of June, hunting all the way and entering Behring Sea about 
the 1st of July,..

Then Captain Luljens alpage 4Î>8 of the United Stales Case, Volume II, 
says :
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Q. When does sealing commence in Ihe Pacific and when does it end? A. It 
commences about the tst of January and ends about the last of June.

He speaks of four-fifth being females, as they all do.
Then Captain Carthcut, master mariner, at page 409 of the United 

States Case, Volume II, says :

I usually left San Francisco-in February or March of each year, and sailed along 
the coast, following the herd north on their wav to the breeding grounds on the 
Pribilof Islands in the Behring Sea. 1 usually entered the sea.

that is Behring Sea.

About the first of July and came out in September.

y Then Captain Me Lean, vouched for by the Canadian Inspector of Fish
eries as an expert sealer, at pages 436-7 of the United States Case, Vo
lume 11, says :

To my knowledge they (the seals)go into Bering Sea after the 20th of June. You 
may take it all the way from April, May and June; front April all the female seals 
that you kill are with pup, up to about July 1st.

And other witnesses, — good many of them examined by the British 
Government, say the something.

Then Captain Warren of Victoria, who owns a large number of these 
vessels (at page 99 of the British Counter Case Appendix, Volume II), 
says :

The sealing season is divided into two parts, the coast season and the Behring 
Sea season. The coast season terminates about the end of June, but vessels inten
ding logo to Behring Sea generally leave the coast fishing during the month of May 
scaling as they go northward, and reaching Behring Sea the end of June or begin
ning of July.

Then Captain HermanMt. Smith, a British Wilness (at page 61 of the 
same 2nd Appendix to the British Counter Case), says :

On the Vancouver coastiin Ihe early part of the season, about one-half of the 
seals got are females, about one-half of which are witli pup. As the season grows, 
fewer females are got, and of those got a Small proportion are in^pup. By the 
second week in June, all females in pup have left the cuasfT^s far my th as Queen 
Charlotte Island. J Jr

Then Frank Moreau, examined by the United States (at page 468 of 
the 2nd Appendix to the United Stales Counter CaseJ'says :

Scaling commences about the 1st of January and ends about the last of June.

Now there is no contradiction to this. There are a great many more 
witnesses that state the same thing, and there is no contradiction to it; 
and we make out our point therefore from all these various directions, 
that the coast sealing — the coast catch — does last clear up to the 1st of 
July. By that time, the seals are through the pass, and as they travel with 
great rapidity it does not probably take them more than a day to go through
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the pass to the islands. They are through the pass and the vessels follow 
in just about the 1 st July — very rarely before.

Mr Justice Harlan. — 1 would like to ask you this. Your tables in the 
case describe the different catches — speaking of the “ Spring catch ”, 
the “ Coast catch, ”, and the “ Behring Sea Catch ”. What is the divid
ing line, if there be one, between the “ Spring catch ” and the “ coast 
catch ", or is there a dividing line?

Mr Phelps. — Well, Sir, I do not know that 1 can give a specific 
answer to that question. I think that the “ Spring catch ” is perhaps 
lower down — opposite the parts of the sea from which they start ; and 
the “ Coast Catch ” is along following thin coast round further north. 
General Foster will show it you on the map.

General Foster. — It sa^s they were accustomed to go into Victoria or 
generally about Clayo quel Sound in the Spmjg — April possibly — the 
latter port of March or April. The Spring^Catch and the coast catch is 
taken up here |indicating on the map], which is generally exchanged by a 
vessel being sent up to take the skins and furnish them with supplies. 
That is called the “ coast catch ”, the whole altogether being the “ north
west coast catch

Mr Justice Harlan. — The reason for my asking the question is that 
1 have a table before my eye. On page 211 of the British Commissioners'- 
fieporl there is a table showing the catch of the British Columbian vessels 
for 1889. I take the vessel “ Annie C. Moore ”, Spring catch 313, coast 
catch 489, Behring Sea catch 1318./ Total 2420.

Mr Phelps. — I see that distinction, and I will try to answer it to 
morrow.

Mr Justice Harlan. — I suppose the “ spring ” and “ roast ” catches 
together constitute what is railed the “ North West Coast catch ”,

Mr Phelps. — I will enquire about it, Sir.
Sir Charles Russell. — As I understand the contention we understand 

the spring catch extends from the earlier mqnths from January to April 
Then at the end of that time they are supposed to go in for supplies.

Mr Phelps. — Now there is a large mass of testimony as to the cha
racter of the catch taken, that I have gone through ; hut I want to call 

^attention now to a laide.that we have prepared, giving the logs of these 
19 vessels.

Sir Charles Russell. — This is something new.
Mr Phelps. — There is a good deal of evidence, let me say I went over 

it by classes yesterday, that has been before referred to, about the cha- 
racier of the catch that is that it is composed of females that are pregnant, 

6 to a large extint. It comes from the Captains, Masters and Seamen of 
rome of these very vessels that we have been talking about; hut we have 
got a Table of these 19 vessels (in addition to the diagram on the map), 
taken from the logs in all cases, showing their total catch.

Sir Charles Russell. — Can I see this, as 1 have not yet seen it.
Mr Phelp*. — Certainly. You shall have a copy of this.

V 288
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Sir Charles Rusetik— I wish I Imd seen it in time to examine it.
Mr Phelps/^-Thfe “ llmbrina ”, for instance setting out in January, 

took 115 seals in February, 106 in March, 73 in ApVil, 517 in May, 38 in 
June, and Bien 622 on the Asiatic Coast ; making a total of 1.473.

The “ W. P. Hall ” took 50 seals in June, and 366 on the Asiatic 
Coast; makingSi total of 416. /

The “ Mum/ took 82 seals in February, 103 in March, 134 in 
April, 627 in May, 13 in June, and 748 on the Asiatic Const; making a 
total of 1,707.

This shows without reading this Table all through — (we can furnish 
copies of it) — that of these vessels, the greatest hulk of their scaling in 
the I'acilie (aside from the Asiatic Sealing), was in the month of May. The 
whole catches of these vessels figure up like this : 28 seals in January, 
835 in February, 004 in March, 1,038 in April, H,3lÿJf(iyi May; 1,438 in 
June. Then there is the Asiatic catch which is not material for my pur
pose. \,

The following is the Table referred to.

N VMH OK VK8RKI.. «S.S.Y ........ “** r* ICS.. ASIATIC. T.„„.

llmbrina................... » IIS 106 »*5 517 JH 622 1 473
W. P. Ilall .... ■ 8 » 'V- 8 50 366 416
Maud S....................... » 82 103 134 • 627 13 748 1 707
Agnes Mc Donald». » » « 83 440 63 374 964
Arieli*...................... » » - » 327 147 67.1 1 140
Deal rice................... 22 35 83 130 4Ï0 44 543 1 246
Sapphire............... » 8 « J 121 1 824 38 8 083
E. It. Marvin. . . . 6 INI 144 280 038 54 8 1 623
Viva........................... • » 75 141 665 713 *st ■ 1 848
Annie K. Paint. . . « *y 103 87 267 38 ' ' 421 985
Annie C. Moore. . H » 161 » 342 ..14 » 327
Ktiwn....................... » » » 33 310 137 8 480
Ainoko................... « 24 8 33 583 no 8 730
Mermaid................... » » » » 187 » » 187
Triumph................... • 8 8 • 157 105 8 262
Thistle................... - 41 38 60 209 84 8 441
C. II. Tapper. . . . « 210 M 175 713 76 8 1 273
C. D. Hand . . . . 8 21 14 414 124 8 380
Vancouver Belle. . * 16 22 28 262 17 206 641

nyoTSL. . 28 835 001 1 038 8 260 1 438 4 045 17 533

Now it will be seen from this Table that the total const catch iiAl802 
1 L I mean in this connection all round until they enter Behring Sen — of

these 10 vessels, from January to April inclusive was 3,702 ; and in the 
months of May and June, 0,608, making a total of 13,400; in other words, 
28 per cent of the coast catch was taken, before the 1st May, and 72 per 
cent during the months of May and June. Now if you apply those figures

*
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to ttio total catch of the Canadian licet for 1892 which was 30,553 — if 
you apply the same ratio to the other vessels that their logs shows to lie 
applicable to this, we have, from January to April inclusive, 8,555 seals ; 
and in the months of May'and June, 21,998. If you were to apply that to 
the four years, why, you get just about the same ligures.

Now what is the upshot of all this?
Now this, Sir, I am afraid is as far as I can get to-day. I am extremely 

sorry that I have not been able to failli my promise to gel through to-day ; 
but I am not through, and I may have, to ask Ihe indulgence of the Tribu
nal for a little while to-morrow if it would suit the convenience of the 
Arbitrators ; I hope not to be very long, and I should rather finish it this 
week, and I presume you would but I am, of course, in the hands of the 
Arbitrators in every respect.

I was about to remark that the upshot of all these ligures and diagrams 
and Ibis multitude of evidence is to show, lirsl, that the months of May 
and June are the principal, the largest, months fofttJie catch on the coast 
to the extent of almost 75 per cent — 72 per cent at any rale ; and that 
the vessels do not enter the Behring Sea until the 1st of July, the very 
time when the close time that is proposed by my learned friends on the 
other side would allow them to enter ; so that the close time docs not keep 
them oui at all. Of course, it does Hot interfere with the catch on the 
coast and it does not interfere with the catch in Behring Sea.

I want to consider the subject u little further (and especially the ques
tion of zone), to-morrow, and some few other considerations in respect to 
Ihe sealing in Behring Sea. I have very little, if anything, more to say 
on the subject of the catch in the Pacific Ocean ; and then I think it will 
become very apparent when we gel through what area must be covered by 
Begulalions if you arc going to save the seal, — w lml arm must he cover
ed in order to efleet the object and, what liinr must be covered to answer 
the same purpose.

The President. — Mr I’helps, we do not want to preclude you from 
finishing this week, as you have just told us it is your wish ; so we intend 
silting to-morrow, but we would sit only to-morrow afternoon.

Mr Phelps. — That will be quite enough for my purpose.
The President. — If it agrees with your arrangements, Mr Phelps, we 

would meet to-morrow at 2 o’clock.
Mr Phelps. — Yes. The Tribunal, ol course, will understand 1 am 

quite in their hands in respect of t|ie time. All times would he agreahle 
to me, that are convenient to the Tribunal ; and if 2 o'clock to-morrow 
afternoon would be convenient, it would suit me.

The President. — We are somewhat in your hands also.
Mr Phelps. — I beg you will not consider it so, Sir ; I only regret that 

I have been so long.
The President. — I mean to say, it would he useless to meet to-mor

row and to have this extra and shorter meeting, if you did not think you 
could conveniently say all you wanted to say tomorrow.
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xs % Mr Phelps. — I shall finish lomorrow, Sir.
The President. — Then, if you please, we will adjourn till to-morrow 

afternoon at 2 o'clock ; we cannot sit before that time.

|The Tribunal thereupon adjourned until Saturday afternoon, the 8th 
of July at 2 o'clock.)
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FIFTY-THIRD DAY. JULY 8™. 18(13

Mr Phelps. — I had nearly finished yesterday, Sir, what I desired to 
say in regard to scaling in the North Pacific in support of our proposition 
that the principle sealing — the largest months, the result of which is 
far beyond that of any of the others, takes place in May and June, and 
occurs in the localities that are indicated by the logs of the 19 vessels 
whose logs we happen to have ; and I entertain no doubt, because it isopen 
to no doubt, in fact all the general evidence in the case proves it, that all 
the vessels that are engaged in that season of the year follow just about 
that course; so that if we .had all the logs, they would be very nearly coin
cident or substantially coincident with these. V

1 wish, however, before quite leaving that pornkto emphasize the fact 
that the very large proportion of seals taken in those months and in 
those localities not merely by these but by all sealers ate, females in this 
condition. It has also appeared, because I went over the whole evi
dence very fully, and the result of the whole as soon as it is clearly staled 
speaks for itself and requires no further support, — it has been already 
pointed out that of all the seals taken in the North Pacific from January or 
February to June, or whatever the season is, — it lasts till the end of 
June that 8o per cent at least are females, and that of those a very large 
proportion are in this condition. You will bear in mind also as 1 pointed 
out yesterday by a good deal of evidence which is cited by the British 
Commissioners, a good many statements, or I should say passages in 
their Report which I referred to, show during that time that is where the 
seals arc ; and I referred also to a good deal‘of testimony of the Indians 
along the coasts following them from one neighbourhood or locality to 
another all the way round showing by this testimony, the time the seals 
appear and the times during which they remain, so that, from all tins 
evidence converging together from independent sources, it is apparent the 
sealers are, during Uiat period indicated by these logs, in that locality 
sealing there and the great proportion are pregnant females.

I will only add one reference, in a very few words, to what I gave 
yesterday on this by reading one section from the British Commissioners 
Report. It is section 132 at page 21 and alter a distinct admission of the 
fact we need not support it by any further marshalling of testimony, 

v
With further reference to the effect of proposed time limits or close seasons on 

the shore and sea-scaling respectively, and in order to prove that such an apparently 
simple method of regulation is not equally applicable to both industries, it may be 
shown that generally this effect would he not only inequitable, but often diametri
cally opposite in the two cases.
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Now this part of the section is what I cite this for :

In pelagic sealing, the weather is usually such as to induce a few vessels to go 
out in January, hut the catches made in this month are as a rule small. In February, 
March, and April l(ie conditions are usually belter, and larger catches are made. 
In May and June the seals are found further to the north, and these are good seal
ing months; while in July, August, and part of September sealing is conducted in 
Behring Sea, and good catches are often made till such lime as the weather becomes 
so uncertain and rough as to practically close the season.

There can ho no question therefore that, accepting my learned friends 
suggestion that to do anything towards preserving these animals you 
must put a stop to the slaughter of gravid females, he is entirely mistaken 
in his idea that you would effect that by keeping your vessels back till the , 
1st May on the theory that before they overtook the migration of the herd 
the female seals would have reached the Pribilof Islands, because all the 
evidence completely demonstrates they do not pass through the Aleutian 
Islands till June, perhaps well on into June, and all the evidence concurs 
as to the time at which they arrive on the islands, bearing in mind, Sir, a 
suggestion that I believe fell from you, or at all events from one of the 
Arbitrators, it is true the different ages and sexes of these seals do not 
travel together. There is a great deal of testimony to that effect, and a 
great deal of testimony otherwise, which I do not care to go into; but 
while the bulls precede the cows the difference in time and in space is 
not sufficient to enable a discrimination to be made. It is impossible to 
say that there is any time for a vessel to go out, and to say that its catch 
would be confined to the old bulls, even if the destruction at that time 
would not be particularly injurious; but assuming their place would be 
filled from the holluschickie if they were destroyed, it would be simply 
reducing the number of holluschickie. The time and locality is not 
enough to discriminate say between the females and holluschickie. The 
evidence is they travel along substantially together. There is some evi
dence that the females precede them. Perhaps they do, and perhaps they 
do not. I do not stop a single moment to weigh the evidence on this 
subject, because this is plain, as I said before, that there is not any discri
mination you can lay hold of. It is not possible to say that à vessel can 
go on this day, or into this locality with the expectation of taking or fail
ing to take female seals.

The President. — Practically there does not seem to be evidence that 
in pelagic sealing many of those old hulls are killed — I do not believe 
there is any evidence on that.

Mr Phelps. — 1 agree with you, Sir; the testimony is that very few of 
them arc later. I suppose they are a little in advance of the vessels or 
are more successful in keeping out of the way Ilian I he poor females are.

The President. — They might he better marks as they are bigger.
Mr Phelps. — Yes, and also they winter in the north, and do not fol

low llie migration of the herd, and do not come dow n south as far as Ca
lifornia, and have not so far to go ; but whatever the reason was which



we need not stop to speculate on, the fact is conceded on all hands,
Now 1 want to call attention to one other mass of testimony as to the 

time that these pelagic sealers go into Behring Sea in point of fact, and 
this indicates something that is worthy of notice. We have examined 
79 witnesses that is to say, of the many witnesses we have examined 79 
fix a date as to the time they enter llehring Sea, and their testimony 
is — 1 should say that 68 ol them testify — they enter the Sea after June 
the 20th and 68 of them between July 1st to July 15th. Of course, those 
two classes of evidence comprise a good many of the same witnesses, 
because there are but 79 all told, but out of the 79, I repeat, 6 say they 
entered the Sea after the 20 June and after the 1st July.

Now, of the 316 Depositions taken by Great Britain and printed of 
these pelagic sealers of all classes, Captains, Mates, hunters, Indians and 
everybody, the question is only put to 5 of them as to the time at which 
they go into the Behring Sea; and; those five testify .precisely as these 
American Witnesses I have cited do. One says the latter part of June ; 
two say early in June, and the other two July the 20th. Why was not 
that question put in this great mass of eviderice? I think I can give the 

(reason that will occur to everybody. It is proposed by these Commission
ers to make the close time as to Behring Sea terminate on the 1st of 
July, that is to say, terminatejust when the pelagic sealing begins when 
it would not have any sort of effect at all and not cut off a single vessel 
except a very few of the laggards, so to speak, that have gone in on the last 
day of June. It would have retarded them, I suppose, perhaps a week ; one 
vessel in ten or twenty, as the case may be, would have been retarded.

Now, let me ask you, what would have been the effect if this close 
lime that is now proposed for Behring Sea had been enforced during 
the last ten years and had been religiously observed.

In the light of this evidence — in the light of their utter failure to con
tradict it and careful avoidanpe of a question which could be answered in 
but one way — in the light of the admission I have read from the British 
Commissioners that the coast catch terminates on the last of June and the 
Behring Sea begins on the first of July, what if this Begulation which has 
been submitted to you to be adopted for the preservation of the fur seal 
had been enforced for the last 10 years. It w ould not have saved the life 
of one single seal — not one — it would simply have imposed upon these 
lew that are earlier than the first ol July the necessity to wait a few days 
before they entered upon the harvest.

Now what more can be said about this close time? Not a single word 
usefully. 1 leave it to the consideration of the Tribunal. The other end of 
it you will remember it is proposed to be the 15th September. All the 
evidence is that every seal is out of the sen before the 15th September. 
It is no use at the other end, it is no use at the beginning, and no use at 
the close. Now I come to the question of zone.

The President. — Is it the case that there is no sealing after Septem
ber at all either in or out of Behring Sea?



— ÎÎÜO -

W|-

Mr Phelps. — Inside of Behring Sen to which this alone applies. There 
is substantially none after the 15— 1 would not undertake to say. Af
ter a very exceptional season some vessels might linger longer ; but 
nothing to any extent.

Sir Charles Russell.— There can be no sealing after the 15th Sep
tember practically — the weather prevents it.

The President. — The sealing ships do not follow the herds of seals 
ont of Behring Sea?

Sir Charles Russell. —The weather prevents sealing.
The President. — Even in the North Pacific?
Sir Charles Russell. — So 1 understand.
Mr Phelps. — Seals begin to leave along in September, and their 

migration is determined undoubtedly by the weather. Some limes in a 
very mild season some seals. The great bulk of them migrate and the 
exact period of migration, as with all migratory animals that I know 
anything about, is affected to a greater or lesser extent by the weather 
and the season. Certainly so w ith migratory birds.

Now about this /.one this 20 mile zone—around the islands in Behring 
Sea. We have seen that the close time is of no avail at all. Now, how- 
much lor the 20milc zone? Well 1 will show you in a few minutes a ludi
crous picture of what llussia has made out for itself by insisting upon Ibis 
30-mile zone which is 10 miles larger than they proposed for us. We 
shall follow some of these vessels that we had in hand before, through 
their very successful voyages round the Commander Islands, and I shall 
show by their logs that we have — all that we could get — how much 
this 30-mile zone amounts to — that is to say it amounts to almost 
nothing.

In I he first place, w ho is going to measure such a zone and who is 
going to patrol it in seas that arc affected by fogs and by rain and 
by rough weather more than all parts of the world. In fact, as you will 
remember, it has been pointed out, it is those qualities that ninessential 
to the life of the seals ; that is why they make their home there, that is the 
difficulty of finding any other home, and those very constituents arc 
necessary. You will remember that the testimony is that in a drive, if 
the sun comes out clear, it is necessary to suspend the driving and wait, 
because il the seals are pushed along in the sun, it is very injurious. 
Who is to patrol this? and w hat sort of an everlasting dispute is likely to 
arise on the question whether you arc within or without 20 miles in such 
a Sea as that —a solitude except for the sealers — not like the harbours 
of cities where there are light-houses and landmarks and land-surveys 
and water-surveys, and all manner of craft — who is to fix the line, and 
how are you to prove it? It is, of course, vague and indefinite ; but that 
objection is a small one, though not small by itself, — it is small in 
comparison. Now, I should like to compare that proposal of the British 
Government now with Lord Salisbury's Agreement that has been so olten 
referred to as to this close time and its dimensions.
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Sir Charles Russell. — Lord Salisbury has denied there was any 
agreement whatever.

Mr Phelps. — I beg your pardon ; he has most distinctly admitted. 
that he made it, and we have proved that he made it hy the letters of the 
British Government over and over again.

Mr Justice Harlan. — Ilis language was that they had decided “ pro
visionally. ”

Lord Hannen. — “ Provisionally. ”•
Mr Phelps. — Yes. 1 know his words. I will come to that letter.
The President. — At any rate, it has had no conclusion except as a 

draft.
Mr Phelps. — That is all. It was reported as agreed to by the Ameri

can Minister, — by the American Chargé and it is admitted by Lord 
Salisbury to have been made just as far as we ever asserted it to be made 
— not that it was reduced to a Convention, but Hint it was agreed upon 
us he says, “ provisionally ”, whatever that" means ; ihat is to say, it 
was understood to he carried out, and we have shown that it would hayfj^ 
been carried out except for the remonstrance of Canada.

Lord Salisbury’s language is : “ At this preliminary discussion it was 
decided provisionally in order to furnish a basis for negotiation ; and 
without definitely pledging our Governments that the space to be covered 
by the proposed convention should be the sea between America and Rus
sia, north of the 47th degree of latitude ; that the close time should 
extend from the 15th of April to the 1st of November, ” and so forth. 
And that is the best that Lord Salisbury can say.

Sir Charles Russell. — In the same letter he says :—

My recollection remains unchanged, that I never intended to assent and never 
did assent to the detailed proposals which were put forward on behalf of the United 
States, reserving my opinion on them for fuller consideration; hut that 1 expressed 
the fullest concurrence on the part of Iter Majesty’s (iovernmenl in the general 
principle on which those proposals proceeded, namely, the establishment of such 
close time as should he necessary to preserve the species of fur-seals from extermi
nation.

Mr Phelps. — I shall not exhaust the small time that remains to me 
in going over that subject again. I have rend to this Tribunal (and if the 
references are forgotten I can furnish them again), all the letters that 
were written on this subject, from the first letter from the American 
Minister stating this agreement— the successive letters of the American 
chargé stating it — the successive letters of Lord Salisbury and Officials 
slating it again. There is the best, and the most, when he is pressed by 
Mr Blaine with the recession of England from what was as plain and com
plete an agreement as ever was made between nations, short of reduction 
to an absolute Treaty. It is the best he ran say, and all that he can say 
and I have it on that — not because it is the strongest evidence on our' 
side of what that agreement was — it is the strongest evidence on his.
I pass on now, I need not occupy your time or my own — from the 15th
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April to the 1st Novr from the American coast on the east to the Itussian 
Coast on the west and all north of 47 parallel of latitude.

Now did Lord Salisbury ever take that back? Did he ever say to the 
American Government : “ I went too far; I am now advised, having heard 
from Canada that it is unnecessary — that a similar area or a shorter 
time would do? ” Yes, he did to this extent — he says to Mr White in 
one of the later interviews (when Mr White was c/iort/S temporarily) :— 
“ The 1st of November is later than is necessary, and 1 should think 
the 1st October is late enough. ’’ That was the amendment after the 

- time when the communications have been received from Canada — after 
the subject had been before not only the Foreign Office, but the Colonial 
Office.

That was the amendment he proposed to Mr Bayard — “ You have 
made it on the whole a month too late; ” to which Mr Bayard responded 
in substance, “ Ido not think so, but let us call it the 15th October. " 
Call it then the 1st October, if you please, which is Lord Salisbury’s own 
suggestion, and then it is late enough as far as Behring Sea is concerned, 
indeed as far as all seas are concerned — the difference is not worth 
talking about. I have said it was ineffectual. I mean ineffectual to 
patrol and to mark it out; but suppose it could be marked out in such 
a manner as to be completely observed that no seal ever could be 
killed within 20 miles of the island.

What then? What effect does it have on the sealing in Behring Sea? 
What proportion of these nursing-females that are out from the shore 
would be protected? A small portion certainly, — I do not mean to say 
that there are no seals within 20 miles, — a proportion so small that it 
would be no good towards the general need in view of preserving the seal. 
If you do not limit the slaughter of these mothers and their young more 
than that, do not be at the trouble, and expose these Governments to the 
expense and difficulty, of limiting it at all. “ The game would cease to 
be worth the candle. ” It is agreed on all hands, and I do not stop to 
read the evidence about it, that the cows arrive between the early June to 
the middle of July, and they remain on the Islands, of course. The young 
are born, and propagation takes place; and they go out in search of food 
at times that are stated generally as, “ a few weeks; " “ sometimes a few 
days. " It cannot be made perfectly definite, but the general concur
rence of the testimony is that it is a few days to a few weeks after they 
land. Their young are born immediately upon landing; and dif
ferent witnesses stale different limes. But it is, of course, like all such 
facts, a general one that it is impossible to bring to an exact point.

Now where are these seals then found when they do go out? That 
enormous numbers of them is taken is shown. That ofthose the greatest 
proportion arc nursing mothers is shown, if the evidence is to be believed. 
We know by that quite enough. That is shown. Now where are they 
taken in the Behring Sea? That has not been quite shown in the argu
ment. I have not particularly addressed myself to that question. I have
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dei.lt only with the fact that they were taken in the Sea, and when they 
we 'e taken, and what their condition was and what proportion of them 
wei 'e in that condition, and pointed out how the British evidence concurs 
with that of the American in its great weight.

!Now in the Appendix to the United States Case, Volume 2, we have 
from a number of sealers (I will give the pages in a moment) a statement 
of the distances.

On page 400 Adair speaks of the distance — the distance I mean within 
which they took the seals — as being from 30 to 150 miles.

Then Bendt on page 404 gives the distance as from 10 to 150 miles.

E
e President. — Is this from the islands.
Phelps. — From the islands. On page 405 Benson gives the dis- 

ts 65 miles.
tin page 315 Bonde says 10 to 100 miles off St George Island.
On page 413 Collins says a distance of 100 miles or more.
On page 328 Jacobson says, a distance of 200 miles.
On page 448 Kean says a distance over 150 miles.
On page 435 Laysing a witness who is also examined on the British 

side [says from 50 to 150 miles.
<)n page 464 Maroney says, a distance of 40 to 200 miles.
!^ow these are all the witnesses I believe — it is intended to be all the 

witnejsscs — who give these distances ; I mean the precise distances.
Nbw Captain Shepard of the United States Bevenue Marine made 18 sei

zures of sealing vessels and stales that the skins were two-thirds to three- 
fourths those of females. He says that of the females taken at Behring 
Sea nearly all are in milk; and he has seen the milk and so forth, on the 
decks of sealing vessels that were not more than 100 miles from the Pri- 
bilof Islands. And jliese seizures were not confined to any particular 
summer. They range along from July 30th to August 15.

Now if you will have the kindness to turn to map No 5 in the portfolio 
of maps annexed to the United States case, you will see how it is marked. 

The President. — The seizures map.
Mr Phelps. —Yes it is map No 5 called “ seizures ”, On that map 

are laid down the places where these vessels there named engaged in sealing 
were seized, by Captain Shepard of the Bevenue Marine, whose testimony 
is given, and upon whose log and upon whose testimony Ibis Chart is 
compiled.

Mr Justice Harlan — What do those dates on the right below the 
line mean? Is that the date of seizure?

Mr nhelps. — The date of seizure ; and it will be found that those dates 
cover from June 30th to August 18th — they are all within that period. 
Now that map speaks for itself The great majority as, the scale of the 
map will show, of these seizureswere 60 miles or more than 60 miles, and 
a considerable number of them a great deal more than 60 miles clear 
down to tjie passes through the Aleutian chain. Not a word can be added 
to that mjip as showing where sealers are found.

V,
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Now of these vessels so seized, we have plotted the logs of four of them 
— all that we have — showing where they had been. This map shows 
where they had been seized. Where had they been sealing? If you will 
take the first volume of the United States Appendix, and open it at page 
525 in the first' place, (and in three subsequent pages 531, 5i3, and 574), 
you will find plotted the courses taken of four of these vessels that where 
then seized. The first one is the “ Ellen ”, page 525. She entered 
Hehring Sen on the 10th July. The log ends on the ; and
perceiving we have the Pribvlof Islands are — on the left hand lower cor
ner of that map. The map shows, at at glance, whereabouts this vessel 
had been sealing. Now turning over to page 531 (as 1 do not desire to 
spend time «necessarily for those maps a single glance answers the pur
pose) , therè you find the log of the “ Annie ”, which entered the sea on 
June 23 a week earlier, or some what earlier — and the log ends 
August the 15th. You see where the vessel was — at least 60 miles 
to the nearest point to the island that it reached ; and almost all its 
cruise was a distance round these Islands, 160-170 miles off. I am 
reminded hv General Foster, that the island of Unalaska there, is 190 
miles ; and you see from the map that the exception of one excursion that 
this vessel made up and back again sealing was all anywhere 100 to 170 
150 to miles.

Now the “ Alfred Adams ” map will be found opposite to page 543, 
shews where this vessel were taken. That vessel approached somewhat 
nearer the islands, but the great body of these seals were taken over 100 
miles. That log begins with entering the sea on the 9th of July, and ends 
on the 6th of August ; and you see from the map where that was.

Then the log of the “ Ada ”, — the only other vessel that we have — 
is found opposite to page 574 ; and the nearest approach to the island was 
40 miles distant. In the area that is marked within the dotted line along 
on the 56 parallel or just below — between 56th and the 55th parallel 
of latitude — there are 556 seals taken in 18 days down there, an average 
of 30 a day. Then down near Unimak and Unalaska, you will see a large 
number of seals and a good deal of sealing is done at that long distance.

The President. — Is it confirmed that those are seals on their way to 
the islands, or on their way from the islands?

Mr Phelps. — They must he from the islands by the routes I have 
given, because while one vessel chooses to enter the sea as early as June 
20th, all the rest are well in it in July ; and it is in July and early in 
August so that the herd on the way to the islands with their young must 
of course have reached the islands because they are all on the islands by 
that time.

The President. — As regards females, these were not seals with young?
Mr Phelps. — No, they are nursing females — females who have left 

their young on the shore.
Sir Charles Russell. — We say some never were on the islands at all.
Mr Phelps. — One .other observation on the cruise of the “ Ada”.

49



— ÎÎ95 —

In the area that is indicated there which was nearest to the islands, the 
average sealing was 30 seals a day. Down here at a distance of 175 miles 
or so the average of seals taken was 57. t

Marquis Venosta. — During the month of July or the month of 
August?

Mr Phelps. — During the period between July the 14th and August 
the 24th. This vessel entered the sea on the 1 till July, and the log that 
we have published here in our case and from which this is plotted, ends 
on the 24th of August.

General Foster. — The map shows seals taken each day. It is mark
ed there, for instance on August (9th 123, seals and so forth.

Mr Phelps. — In the British Commissioners Deport we have followed 
every trace that the evidence on either side enables us to furnish our
selves with,‘where any sealing vessel was at any given time, as well as to 
find out these proportions of catches. With their Deport they submit a 
number of Depositions which give distances from the islands at which the 
deponents seal. I will just refer to that referring to the page.

On page 232 of the British Commissioners Deport or Appendix to it, 
there is Andrew Laing who testifies that he has never been closer than 
30 miles — usually 30 to 90 miles from the islands?

'On page 236 Captain William Cox says that he has sailed usually.from 
100 to 140 miles, and the nearest he has been is 80 miles.

Captain Petit on page 220 says he has usually sailed from 60 to 
100 miles.

On page 224 Captain Baker says lie has usually sailed from 30 to 
90 miles.
- On page 238 Captain Hacked says he has usually sailed from 50 to 
150 miles, and never nearer than 50.

Now in the British Counter Case, in the 2nd Volume of the Appendix, 
you will find some more Depositions there in which these distances are 
mentioned.

On page 47 Captain Sieward-speaks of 120 miles.
On page 47 Captain Dillon says 90 miles.
On page 99 Captain Warren says a distance never nearer than 50 miles

— generally 75 miles.
On page 100. Captain Pinckney says a distance of 80 to 150 miles, 

west of St George’s island.
On page 100, Mr Hughes says a distance of 100 miles west of 81 George's 

island.
On page 108 A. W. Boland says a distance of 50 to 125 miles.
On page 139 Frederick Crocker says a distance as far as 200 miles.
Mr Garter. — All these speak of having taken nursing females.
Mr Phelps. — Yes, every one; and ill fact as I have already shown 

there is nothing else to be taken except a very small proportion of young 
seals or of young females or others. The testimony I have gone over 
covers all these — it shows that the vast proportion were of this character

X
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— by an enormous preponderance of evidence and it is only to locate the 
places. 1 do not go back to the other. _

Now will you kindly look at the same chart No 5 of the United States 
Case.

The President. — The purport of my question was this ■— that there 
is a great difference between these catches after July in Behring Sea and 
the catches along the north-west coast before the seals have gone to Beh
ring Sea. Are they all mothers or gravid females ?

Mr Phelps. — Yes. Here they are gravid females.
The President. — They are nurMng mothers ?
Mr Phelps. — The north-west coas^you mean ?
The President. — Yes.
Mr Phelps. — In the Behring Sea, these animals have all had their 

young — those that are going to have any — and many that are pregnant.,
The President. — The first sealing was much more detrimental to the 

species than the second sort.
Mr Phelps. — This a matter of estimate. j
The President. — Immediately 1 mean.
I do not want to interrupt your argument— I mean according to your 

inference. It is yoqr meaning I wanted to fix.
Mr Phelps. — That depends on whether the young left on shore perish. 

Young may perish after death of the mother as well as before. But it 
depends on another consideration which all the evidence shows, that 
before these females leave the islands at all they arc again impregnated.

The President. — All these facts arc before us.
Mr Phelps. — Yes, I need not stop about that. On that chart you 

will also see localities where scalers were warned and seized in 1891 under 
the modus vivendi.

One other remark. Of the 63 vessels that were seized or warned, 
t8 were more than 20 miles from the Pribilof Islands. Of that number 
more than half were more than 50 miles from the island ; no vessel was 
warned before the 5th July, and there were until the middle of August, 
warnings every day. Now suppose that all this time there had been a 20 
mile zone, and suppose it had been possible to patrol it, and it had been 
patrolled so that it was not invaded — I should like to know, in the light 
of these facts, what diminution would have taken place? Some of course.
I do not deny that seals are taken within 20 miles, and may be taken 
within 20 miles, but a proportion so small that as I remarked a little while 
ago it is no use at all — you may as well let it go as to repress it to such 
a time as that.

I will not deal with the attempt that is made to show that these cows 
become immediately dry. The thing is preposterous. With no animal 
of the mammaled class is any such statement true — can be true. And 
more than that, the nursing period of the young seals (in which they ars 
helpless), confirms that; and, more than that, this vast body of testimony 
that the day before yesterday 1 presented to you to show the actual con-
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dition of the great proportion of these seals which were taken, it does 
not betlr a moments investigation. It was started by this man Captain t
Warren wild is proprietor, or part proprietor, of a good many of these 
vessels, and he set up the suggestion that you may immediately begin to 
kill seals as soon as they go to sea, because while they are nursing their 
young they dry up immediately in a manner unknown to any such animal 
— in a manner that would leave the young to starve that is the attempt w

1 to break the force of this tremendous body of evidence to prove that the 
fact is not so. '

I need hardly detain you because that is a comparative question ; hut 
I w ill briclly touch upon it to show that the catch in Behring Sea is much 
larger than*thal on the coast in point of numbers. ' It stands'by itself, and 
I am now considering the Itchring Sea, and perhaps it is not very mate
rial which is the worst or which is the most. Still, as the fact is very » 
clearly shown by the evidence, it-may as well be taken into account a^e 
pass along. Now as to the Tables. The only years in which we bayg/ 
any evidence on that point are three,— 188V, 1890 and 1891 ; and 18VI is 
only part of a year, because the modus rivendi, as you will remember, came 
inloofkh'ation during that year ; and, therefore, that is but partial, hut taking 
from the British Commissioners’ Table that catch, at pages 205, 211 aud 
212, we have summarised what it shows. In 1889 there are shown 21 
vessels with a catch on the coast, that is in the North Pacific, of 12,371 *
seals. In 1890, 30 vessels, you sec they had increased one-half, with a 
catch on coast of 21,390, pretty well approaching to double thecatchof the 
year before. '

Mr Justice Harlan. — You say “coast”; you mean “ spring and 
coast " added together.

Mr Phelps. — I mean the North Pacific.
Sir Charles Russell. — South of the Aleutians.
Mr Phelps. — South of the Aleutians, before yoy enter the Behring 

Sea. In 1891 these vessels had increased to 45, anil the coast catch that ' 
year was 20,727.

Mr Justice Harlan.— What is the last reference, the one of 1891 ?
Mr Phelps. —It is page 212.
The President. — No. It is 2115,1 think.
Mr Phelps. — That is an average of 567 skins to all the vessels during 

the whole three years. /
Now take the same years, and see what was done in Behring Sea.

In 1889 there were the vessels that we have ait account of, and the catch 
was 15,497 in Behring Sea, considerably larger tlian 21 vessels took on 
the coast. In 1890, 24 vessels in Behring Sea took 18,165. in 1891, 46 
vessels took 28,888.

Mr Justice Harlan. — You say 46 vessels. I see the table says 50 
vessels. ‘ x

Mr Phelps. — Some of them did not go into the sea. These calcula
tions have been carefully made, and I am sure they arc accurate. So that,

a»'
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in 3 years, 86 vessels took inside the sea 62,550 seals. The time of the 
Behring Sea operations is shorter. It is all comprised within July and 
August. The coast catch begins as soon as the vessels can go out and it 
certainly is slipwn here to have occupied, more or less, February, March, 
April, May anoMune,May and June being much the largest months. This 
is an average of 727 skins a vessel in Behring Sea. •

Mr Qram. —? Is that only in the eastern coast of Behring Sea.
Mr Phelps. — Yes. ■
Mr Qram. —Or in the Asiatic?
Mr Phelps. — No the eastern side.
Mr Qram. — I think the western side is included in that; do not you 

think so?
Mr Phelps. — It may be.
Mr Qram. — You will find it in the Commissioners’Beport, barograph

68. '

The President. — That was the lirst year of the modus vivendi.
Mr Phelps. — Yes that accounts for the sue of the catch. It must be 

so — the modus vivendi was in operation.
Sir Charles Russell. — Mr Oram is quite right.
Mr Phelps. »— General Foster says there is an estimate there of about 

Solid on the Asiatic side. If there is any uncertainly about those figures, 
we will refer you to the other two ligures that arc sufficient for my purpose 
I think your suggestion is correct. It contains a certain amount for the 
western catch. It does not affect the average. The average, you will 
sec, of the vessels on the coast catch was 567 and the average in the Sea 

: s 727.
Mr Justice Harlan. — Before you leave that, I \royf lo ask as to this 

table. On 205 there is a column there “ Bate of Timing ” does that 
mean those vessels had got into Behring Sea without i^jlice of the modus 
vivendi of 1891 and were warned out?

Mr Phelps. — Yes they got into the sea presumably without notice.
The modus did not come into effect till June the 15th so that it is quite 

probable the vessel got in without notice, but whether with or without 
notice, they were there, and warped on those dales.

Sir Charles Russell. —You will see in the ultimate column qq, the 
right some never got iii. The oilier represents those that got in. The 
others were not in.

Mr Phelps. — That is so, but those vessels I have been dealing with 
are those that got into Behring Sea.

The President. — Have you made out a total proportion of catches in 
Behring Sea and catches on the coast?

Mr Phelps. — Yes, in this way, — that the average for the vessels in 
the North Pacific on the Coast is 567 skins. The average for vessels in 
the Behring Sea is 727 and for half the time — the season in Behring Sea 
being so much shorter.

Now 1 will ask your attention to a little more plotting we have done

/
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for the benefit of the Russian Government, as well as this Tribunal, to in
form them of the fruits of their diplomacy. We had yesterday 19 vessels 
on the Chart. Now this Chart shows the course of 8 of those Canadian 
sealers which we plotted yesterday or pointed out on the Chart yesterday, 
the only 8 that went went over to the Hussian Islands. There is no selec
tion because we plotted every one that we could.

Mr Justice Harlan. — Where are the logs of these vessels?
Mr Phelps. — They arc in the British Counter Case, Volume II, Ap

pendix, page 187. The logs are there.
Now, you see where those 8 vessels started in the vicinity of Attu and 

Agattu, belonging to the chain. You see the two Russian Islands, and 
around them the red line indicates a 30-mile zone; the black lines show 
the course of each vessel, so that it can be traced all the way round where 
it went. You will see, in the first place, how few of those vessels invaded 
the 30 mile zone at all, — how few lines there are within the red circle 
that indicates the 30-mile zone.

The President. — You do not show where the Russians made the 
seizures ?

Mr Phelps. — No; we show the logs. „
Sir Charles Russell, -i- That is a fact in dispute between the two 

Governments atipresent; but their allegation is they were seized within the 
3-milc limit or in hot pursuit outside the 3-mile limit. As to some, it is 
admitted they were seized outside the three mile limit.

Mr Phelps. — We have plotted the logs of the vessels, and my learned 
friend has correctly staled the contention. The contention is that the 
boats had been within and then found without; I do not go into that. All 
we have is the statement that speaks for itself. ,

The President. — That shows the log was not quite accurate.
Mr Phelps. — That is true. It is open to this criticism. We have 

taken the logs of these vessels, not of the vessels seized.
The President. — None of these.
Mr Phelps. — One 1 am told was, and the other seven were not. We 

have taken the logs of these 8 vessels, and traced them on the maps. If 
the logs are false or fictitious then, of course this amounts to nothing,* 
hut assuming the logs were correct because 7 of them were not seized or 
complained of, you see where the sealing was done. Then if you cast 
your eyes upon the black points indicated at the points of the angles and 
courses outside, you will see where seals were taken according to this 
log and the number where the catch is more than 50 in a day inside the 
30 mile zone is given whatever it is, whether more than 50 or not, the 
actual number of seals shown to have been taken by the log, within 30- 
miles, is shown on the map outside of the 30-mile zone. Only those 
daily catches were taken, that are 50 or 50 and upwards.

Mr Justice Harlan. — On therightofthe map you see 219 seals taken 
in the 30-mile zone.

Mr Phelps. — Yes, I am about to allude to that. The result is that

itl
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within the 30-mile zone, as shown by these logs there were 219 seals ta
ken; outside 3, 817. Now if the 30-mile zone had been still in force, 
and had been observed and not violated, what proportion of the seals 
taken by these eight vessels would have been saved? 219, or not enough 
to warrant interference^ ,

Mr Jus/ice Harlan. —T)o you mean it appears from the logs that of 
4,026 seats 3,817 were taken outside the 30-mile zone.

Mr/Phelps. — Yes, and 219 inside.
The President. — The purport is, you do not mean to encourage the , 

Russian Government to renew their arrangements with England.
Mr Phelps. — 1 am unfortunately not charged with the conduct of 

their diplomacy.
Sir Charles Russell. — And my learned friend has already condemn-, 

ed or written the epitaph of diplomacy.
Mr Phelps. — If the British Government had the information on 

which these charges are founded and the Russians "had not, it is evident 
that the Russians have yet something to learn on the subject of pelagic 
sealing, and in making those arrangements they will possibly verify an 
old proverb, which does not belong to diplomacy, which is the more haste 
the less speed. What we have to do with it is to show,Jhe value of this 
30-mile zone. Now reduce your 30-mile zone to 20 and see of these 219 
seals how many will be left.

Now in leaving this — and I must not dwell on this, because a demons
tration in mathematics cannot be added to by being talked about —; a 
paper has been laid before you which I have shown my learned friends 
on the other side, containing certain extracts from evidence — nothing 
more 1 believe, as a fad which has been spoken of in this case by 
some witnesses as tending to show the former seals did not go out to ob
tain food — the condition of things on the rookeries — I will ask atten
tion to the evidence there copied. I shall not say anything about it; it 
is evidence in contradiction of that suggestion.

Now, is it possible that Regulations of this character, a 20-mile zone 
round the Pribilof Islands, when nine-tenths of the seals are taken out
side it and time limited between the tfith of September and the first of 
thejollowing July when no sealing at all would be done in Rebring Sea if 
there *ere tro time limit, is that the result of the high-sounding and cons
tantly repeated statement on the part of Great Britain all through this 
diplomatic correspondence that they were ready to join and to do every
thing that is necessary for the protection of the seals? Is that the result 
of the language of this Treaty in the1 Article that has been so often read?
Is it a compliance with the language? Is it offered as a compliance with 
it? Is it at all in conformity with the instructions which that Govern
ment as well as ours gave to the Commissioners who ought to have set
tled this question and would have settled this question if both sides had 
addressed themselves toit, it it had not turned out one side was addressing 
itself to the question of whaf is necessary and the other side was address-



ing itself to the business of preserving at all hazards, and in every 
possible way, and not only preserving but increasing, the business 
of pelagic sealing? Nothing can be added to that in the way of state
ment.

Now, a few words, and hut a few.in respect to the Regulations that have 
been submitted by the United States’^. If the prohibition of pelagic sealing 
is not necessary to the .preservation of the seal, then there would be no 
warrant for adopting such a Regulation. We do not, for one moment, 
claim and have never claimed that anything should be done here to im
prove or benefit the business of the United Stales in this industry, to 
give them a monopoly, or anything else. That is not necessary for the 
preservation of the race.

There is where the authority ot this Tribunal stops. There is where 
the reason of it stops, and we should not for a moment be consciously 
guilty of asking for a regulation here that is not necessary for that pur
pose, even though it might be indirectly, somehowjir other beneficial to 
the profits of this industry, with which we have no more to do, in my 
judgment, than we have in preserving the profits of pelagic sealing. Why, 
then, do we prohibit it? Because on this evidence it is demonstrated that 
it cannot exist, to a degree that would induce anybody to engage in it, 
without exterminating I he race. I do not say that you may take no 
females out of the herd without exterminating the race. That would be 
an extreme statement. ^

You cannot take enough to make this business worth following upon 
the evidence in this case which 1 have shown before to be so conclusive 
and so overwhelming without destroying this race. 1 respectfully submit 
this question to the Tribunal to the consideration in view of the evidence 
of every Member of it — how far can you stop short ol that and preserve 
the seals? Take the month of January and consider that, or take the 
month of February, because January is too small to be noticed, if there 
is anything at all. Take the month of February and then go on to March. 
Go on in this increasing ratio to April, May and June, and then go into 
Behring Sea till the 18th September when they are all gone.

Draw the line if you can where it is enough short of a prohibition, to 
accomplish the object for which you are assembled here, in the event as 
it turns out that the United States have not that property interest or right 
to protection which enables it to defend itself. It we have gone too far
— if in this Regulation of absolute prohibition you have found we have 
gone further than is necessary, to that extent you will curtail it of course
— It would be your duty to curtail the Regulations we propose bearing in 
mind we cannot limit the number. You cannot limit number. It is im
possible to limit sex or even age. Draw the line for yourself I respect
fully submitUnd see how far short of a substantial prohibition you can 
stop and conscientiously say you have preserved this race of seals from 
extermination. With the answer to that question that the Tribunal shall 
reach we are bound to be satisfied and we shall be satisfied.



Then to the extent we have named in our regulations, East of 180, and 
North of 35.

The President. — Does that comprise the whole of your limit with 
Russia?

Mr Phelps. — It comprises the migration current, and to go further 
than that, and take in the migration current through the Commander Is
lands would be for the benefit of Russia; which is what Lord Salisbury 
agreed to do at the instance of Russia. That is not for our benefit, and 
it is not for us to ask it here, nor is it within the power of the Tribunal, 
as it is the preservation of the Pribilof Island seals you are charged with 
here, because Russia is not a party here.

The President. — You are satisfied with 180.
Mr Phelps. — Yes, that takes in the migration course. Ousideof that 

there are duly a very few seals, which we do not take into account.
The President. — 35 degrees goes below San Francisco.
Mr Phelps. — It goes below San Francisco, and that is 12 degrees 

lower down than the line agreed upon with Lord Salisbury, which was 
47. Here again that limit of latitude, you will hear in mind, at that time 
was criticised, but there never was any objection stated to that, and if 
you are to repress sealing in the Pacific Ocean at all, 10 degrees more 
or less do not amount to much; but we invite attention to that. If it is 
too far, why, of course, you will limit it, bearing in mind that we do not 
claim anything more than is necessary.

There are the two propositions on the one side and on the other. 
There is the Treaty that defines the dispute between these parties, the 
object and purpose of this Arbitration. If this part of the case is reached, 
there is a duty to discharge which the Tribunal has been kind enough 
to accept at the request, and upon the instance of their Governments. 
There is the evidence that points out the limits to which the discharge of 
that duty must inevitably carry it; and when I say inevitably I do not 
mean to say, while we have adopted that 35" is the best one, the judi
cious one, the true one, that the difference between 40 and 35 is inevit
able. We simply suggest that as a proper boundary, as a just one, as a 
fair one, not meaning, of course, to say with the confidence with which I 
have said some things here, that it is absolutely necessary to go to that 
extent.

Now a few words, and but a few on another topic, and that is ano
ther subject connected with Regulations — namely, for the enforcement.* 

* l misunderstood, owing to not having had the advantage of reading my 
learned friend's remarks yesterday as it turned out from his correction, 
what he had proposed, and for that, of course, I should apologize and con
sider the case upon what I understand now that he does propose, and that 
is, that a vessel seized for violation of any Regulations that the Tribunal 
should impose and the country should adopt, should be handed to the Bri
tish authorities to be dealt witli — the error I made perhaps of carelessly 
listening and perhaps from an extraordinary faculty of forgetting 1 am
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favoured with — was ^hat, instead of handing over the vessels, we were 
to make application and complaint in respect of them. But our Regula
tion, on the other hand provides for the seizing of such infringing vessel 
and taking her into the ports of the United Slates to be proceeded with in 
Courts invested with such jurisdiction by our Statutes on the principle of 
what is known as prize law, and you need not be told, as all lawyers un
derstand, that the principles of prize law do not exclude the f&tion to 
whose citizens the seized vessel belongs. It condemns the vessel1, but it 
does not exclude the nation from asserting a claim based upon the 
charge that the vessel was improperly condemned, so that if we seize a 
vessel and take her into the United States where the jurisdiction is in the 
Federal Courts — this shows jurisdiction and that distinction, the value 
of it the lawyers understand, because in the newer States in the mere 
provincial Courts there is not perhaps the entire’freedom from local pre
judice as there will be when the country is older and as there is now in 
the older American States, and therefore th^vesting of this jurisdiction, 
as our Constitution does carefully, and everything which may take an in
ternational relation with another Country, in the Federal Courts is a very 
wise one for the purpose of securing other nations against being affected 
by the action of Judges or of Jurors or the pressure of local prejudice or 
sectional feeling or anything of that kind. X

It is proposed on the other hand, and this is all that we are at issue 
about, that if we seize a vessel instead of taking her to our own port, we 
shall take her to a British Fort; that is the difference.

That the Courts of other nations would proceed in good faith in the 
judgment they would render is a matter of course. We do not assume 
the justice to be done by the Federal Courts would not be done by the 
Courts of British Columbia or whatever the province was but the same 
point arises that arose between Great Britain and Russia and was set forth 
by Mr Chichkine in which this w^isdebated. You seize a vessel in Behring 
Sea. You can do nothing but make a long voyage to British Columbia. 
There is no port nearer than that. You havé to dispatch a vessel that 
ought to be on guard there, doing duty, to carry lhat vessel through the 
sea a voyage of I do not know how many thousand miles. There is a prac
tical difficulty in the way of that.

Sir Charles Russell. —1 am bound to point out to my learned friend 
that that difficulty has been met, by the legislation of the two countries 
concerned. It can only be effected by the legislation of the two countries.

The modus vivendi betwen Russia and Great Britain has been given 
effect to by legislation, which was only passed a few days ago, indeed it 
was when 1 was in London the other day, and a substitute is provided 
under the act and if it is not convenient to hand over a British vessel 
seized by Russian authority to a British authority, then the papers or 
vessel may be transmitted and action taken on them by British authority.

Mr Phelps. — In its practical result it cities to what I exactly misun
derstood my learned friend as having proposed in the lir instance. You

y
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do not seize the vessel, but you send an application, accompanied by 
paj^rs which are good as lar as they go, to the other side to proceed, and 
lhaus the point. If^they do not proceed you have a diplomatic corres
pondence.

Lord Hannen,— To whom are the papers to be transmitted?
Sir Charles Russell. — In the case of an English vessel seized by 

Russian authority — taken or copy taken by the Russian authority and 
transmitted to the English authority.

Lord Hannen. —That is to say within the English judicial authority.
Sir Charles Russell. — Yes.
Lord Hannen. — And you proceed on the papers as if the vessel were 

there.
Sir Charles Russell. —Yes each Government undertakes to prosecute.
Mr Phelps. — What becomes of the vessel? Here is a vessel that, 

on the theory of the case, is violating the laws of both countries.
Sir Charles Russell. — It is charged with violating.
Lord Hannen. — The vessel is detained till the result of the trial.
Mr Phelps. — But it cannot be detained.
Sir Charles Russell. — And I do not understand that from the Act as 

it has been passed.
Lord Hannen. — Perhaps you can geta copy of the Act?
Sir Charles Russell. — Yes.
Mr Phelps. — A copy was sent to me from the American Embassy, 

hut I have not had time to read it; l only know that there is such an 
Act.

Now, stop a moment and reflect; here you are in the Behring Sea. 
There is no American Port nearer thaikthe United States, and no British 
port nearer than British Columbia. The United States' cruiser seizes a 
vessel caught red-handed in the act and capable of doing it, — a criminal 
vessel, so to speak, if that is a correct expression, and takes her papers 
and sends them home. There is no mail from there. You have lo keep 
them till the United States" cruiser readies some American port, when, 
by some American official, these papers can he forwarded to Canada. 
Where is the vessel in the meantime? You are dealing, I say, with a 
vessel that is out for the purpose of violating the law and Regulations; 
you are not dealing with a responsible ship. You arc dealing with a 
trump of the ocean ; and where is the vessel in the meantime ? Is it going 
hack lo surrender itself at British Columbia for the sake of being con
demned? What interest is there in a country, where all the sympathy 
is all the other way, in prosecuting this vessel?

The President. — They are registered vessels and covered by a flag.
Mr Phelps. — Yes.
The President. — If they do harm in one year, they will not continue 

to do it indefinitely.
Mr Phelps — If they are not condemned, they will not go home, — 

no ship of Hint character. I do not deal now with a vessel on an upright
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errand winch, having a false charge brought against it would go home 
and meet it at once.

The Président. — But a ship cannot become a vagrant on the high 
seas unless it is a pirate.

Mr Phelps. — No, but it can go to some other port and shelter itself un
der another flag. 1 pointed out the other day what we meant about these 
vessels having a different ownership from the place of registry. You see 
the practical difficulty of dealing with a class of vessels, (if there is one, 
if not this question is of no importance) that are caught in this business. 
The best that can be done on my learned friends’ suggestion is to take 
the papers and, when the United States’ vessel gets home from its long 
cruise, then transmit them and depend upon the Provincial Government 
to institute such an action and press it in such way and with such evidence 
as will enable the Court to do justice. 1 do not assume for a moment, 
— I do not permit myself to assume that the Court will not do justice ; but 
I never knew a Court that could do justice in this world except at the 
instance of a plaintiff or prosecutor. It is the first requisite; and evi
dence is the next ; and until a prosecutor takes up a case and presses it to 
prosecution, and furnishes the Court with requisite evidence, no Court in 
the world can execute any justice in any case, civil or criminal.

Lord Hannen. — It seems to me there ought not to be any difficulty 
about this. VVliat you say is true, hut you must remember the American 
Government would have Agents in the place where the trial would take 
place, and probably would conduct the prosecution.

Sir John Thompson. — And the same question arose under the modus 
vivendi. The prosecutions there were in the British Columbian Courts. 
They were taken by Her Majeslys’ Officers.

Mr Tupper. — And condemnation followed.
Ir Phelps. — Yes. 
he President. — (The President. — One of my Colleagues has justly pointed out to me 

in all such international cases, in the case of the Convention for Submarine 
Cables and the North Sea Fisheries, the mode of prosecution is provided 
for in such a way as that the course of justice is sure to have its way.

Sir Charles Russell. — And in each case it is handed over to the 
powers of the nationals it represents, as is provided in the modus 
vivendi.

Mr Phelps. — There is a very great difference, allow me to observe, 
between vessels seized in that part of the world where to carry them into 
an immediate port is easy, and where escape is impossible. I deal not 
with a theoretical difficulty, but with a practical one; and, as Sir John 
Thompson will understand, I do not for a moment assume that the courts 
of the Province of British Columbia would not do justice in "any case 
brought before them. The difficulty is not there. It is in getting the 

i vessel into the jurisdiction, getting the case before the courts. It is a 
practical difficulty.

Mr Justice Harlan. — According to your view then, the only difference
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in the vessel which in seized in Behring Sea, is whether you shall take 
that vessel to the nearest American port, or the nearest British port.

Mr Phelps. — Yes, or nearest British or American vessel.
Mr Justice Harlan. — I did not mean to say that that could be done 

without, perhaps, some further legislation. That may or may not be.
Mr Phelps. — No, I do not take up loo much time in dealing with a 

subject that does not depend upon evidence, and which, therefore, the 
eminent jurists and lawyers 1 am addressing are entirely masters of, and 
do not need instruction from me or from us upon. I have an observa
tion or two further to make about Ihis. As I have said, a vessel con
demned in the United States, by the operation of prize law, is not con
clusive; but if the vessel is taken into British Columbia and is not 
condemned and is discharged it is conclusive, as far as I can see, prac
tically; I do not see how the American Government practically could deal 
with such a question.

Now another question. We get these proceedings for the protection 
of maritime rights arising in one way or another, so long as they are rights 
of the usages of nations — we derive them by analogy.

Now in what case, I respectfully invite the Tribunal to consider, when 
a vessel exposes itself to seizure by violation of any maritime right, no 
matter what it is — in what case is it known that the vessel is not con
demned in the country of the captor? If you choose, of course, in 
making a Treaty, to make a different provision, then that binds the par
ties as every other thing does; but 1 would respectfully submit to His 
Lordship, with his very large experience in this particular branch of the 
law, more probably than has fallen to the lot of either of the other mem
bers of the Tribunal, even of Mr Justice Harlan of the United States 
Supreme Court, — in what case, unless a Treaty provides for it, is a 
vessel that is seized for a violation of a maritime right of a nation carried 
any where else?

Lord Hannen. — Will you allow me to make an observation? 1 have 
already indicated what I am about to say, that I do not recognize there is 
any such thing as prize law, except in the case of war; and you are asking 
us by our regulations to give you the same right in peace as there would be 
in war. It is nothing to the purpose. ’ There are certain courts that have 
prize jurisdiction. Prize law properly speaking only arises in case of war.

The President. — As admitted by other nations.
Mr Phelps. — 1 quite concur in his Lordship’s remark that prize law 

is applicable to a belligerent state.
Senator Morgan. — That is a somewhat recent idea. Prize law ori

ginated not in a state of war, but originated in the right of reclamation 
and in reprisal.

Marquis Venosta. — 1 Ihink that by the convention for the protection 
of the submarine cable, a public official has the right to ask for the 
papers that make a record and to denounce the offender. That right is 
admitted by the provisions of the Treaty.
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Sir Charles Russell. — It is so, and I do not think my learned friend 
lias realized what is the effect of taking the ship’s papers or indorsing the 
ship's papers. The moment I hat is done, when the ship makes for any 
port, she cannot get out of that port without clearing and without the 
assent ojf the authorities, and if she has no ipapers, she is in the juris
diction of the Local Court, whatever it is, there, and may he seized 
for the ouence indorsed upon the papers.

Mr Phelps. — I whs only going in conclusion to advert to the lan
guage of the proposed Regulations in reply to Lord Hannen's suggestion 
pial in ckse of any such capture the vessel may he taken into any port of 
the nation to which the capturing vessel belongs and condemned hy 
proceedings in any Court of competent jurisdiction, which proceedings 
shall he 'onducted, as far irs may be, in accordance with the course and 
practice l f Courts of Admiralty when sitting as prize Courts. It is propo- 
sed that L ic jurisdiction should he given that is analogous as taras may be

Of coirsc, I do not suppose that in the strict technical language of 
the law, i vessel of this sort would he regarded as prize — that is quite 
unnecessary to discuss. It is taken under the provisions of the Treaty; 
hut, Sir, I do not care to pursue this subject.

Mr Justice Harlan. — licforo you leave that, I want to ask Sir Charles 
Russell whether he doubts the power of the Tribunal to put into our 
Regulations, if we get to Regulations, some such clause as is in the 
modus viremli of 1892. I do not understand you, Sir Charles, to dispute 
our power to do that, hut to insist that that would lie ineffective till 
supplemented by legislation.

Sir Chkrles Russell. — You have understated our submission, Sir, as 
explained by both myself and my learned fried, Sir Richard Webster. 
Our position is this, that when the Regulations are laid down by this 
Tribunal each Power is bound to respect those Regulations and hound to 
give effect to them by legislation of their own ; hut that is not in the power 
of this Tribunal, what legislation the " Power is to carry out; or
the machinery, in other words. That is to he left to the respective 
Powers, and that is what is done under the An Mayen Convention. 
Mr Gram i s conversant with that subject, and I rcXurcd — and I think 
my learned friend Sir Richard Webster according to the Jan Mayen 
Convention as affording the example which we suggest can he followed by 
this Tribunal. That is the view of the Treaty which I and my learned friends 
respect full ( contend for and submit for the Tribunal’s consideration.

Mr Justjice Harlan. — Wo could not then, In your view, provide that 
the vessel seized should be turned over to either Government.

Sir Chailes Russell. — Our submission is that that must be left to the 
• respective lowers, to give effect to it, as it cannot be doubled each Power, 

will.
The President. — Whatever provision we make will not have legis

lative force till it is turned into legislation in each country ; but wc have 
the right to propose the substance of the legislation that is to intervene.

201
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Sir Charles Russell. — 1 have never said anything with deference, to 
admit the right of this Tribunal to say that a vessel seized belonging to 
Great Britain should be taken by the Americans into an American port 
and there adjudged or vice versa. I have never said anything intention
ally to that effect, and if I have inadvertently done so, I should deeply 
regret it. 1 have the passages before we where we discussed it.

The President. — Your opinion is that such Regulations ought not to 
be made.

Sir Charles Russell. — And more than that, that this Tribunal may 
lay down Regulations, but we submit to the court that the enforcement of 
these Regulations must be left to the different countries.

Mr Justice Harlan. — You deny that we can make a Regulation to 
the effect that the ships of either Government may seize a vessel of the 
opposite Government offending and take it even into the Courts of the 
country toowhich the vessel belonged?

Sir Charles Russell. — To put it shortly we submit the Tribunal has 
no power to suggest sanctions. They may make Regulations but have 
no power to suggest sanctions lor the enforcement of those Regulations.

The President.—The limit may be difficult to draw between enfor
cement and Regulations and what is sanctions and what is merely rules to 
be followed. Take “ warnings ” will you admit you have the right to say 
that a ship of one nation may warn a sealing ship of another nation.

Sir Charles Russell. — That may be.
The President. — That would be sanctions.
Sir Charles Russell. — I should think hardly so. ,
The President. — The limit is very difficult to conceive. I do not un

derstand how you could preclude this Tribunal from all the rights ol 
making such a compromise between the Iwo nations as they might make 
if left to their own diplomacy .

Sir Charles Russell. — When once this Tribunal have said what they 
judge is fair and equitable, it leaves the moral obligation on each power 
adequately by legislation lo give effect to Ihe observance of those Regu
lations.

Senator Morgan. — And only that.
Sir Charles Russell. — I do not know that any difficulty has arisen up 

to this time in any of the Fishery Conventions.
The President. — If we leave the case in such a situation that'the two 

nations are left lo do things which we know that they will not do, which 
is opposed to their views, we shall have done nothing.

Sir Charles Russell. — We cannot realise that, Sir, as a residt at all.
The President. — Suppose we make a Regulation, and do not speak 

of the manner in which it is to be enforced.
Sjr Charles Russell. — We have the modus vivendi as a good illustra

tion. ,
The President. — The modus vivemli has a Regulation.
Sir Charles Russell. — And it is enforced by British Regulations, and

»
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I do not doubt similar British Legislation would follow on your Regulations.
Mr Justice Harlan. — Suppose that parts of the modus vivendi were, 

in substance, put in the Regulations, would you doubt the validity of that 
without saying it would enforce itself.

Sir Charles Russell. — I have already said there is grave doubt whe
ther this Tribunal has power to express sanctions.

The President. —Such ns are embodied in the modus vivendi !
^3ir Charles Russell. — Yes.
Mr Gram. — We have an instance in the Congo Convention. It could 

not be enforced without Legislation in each country.
Marquis Venosta. — There arc many Treaties including Ute itinde of 

proceeding and mode of enforcing the Treaty, and there Legislation is re
quired. There is the Convention for the protection of the submarine 
cable. There is a mode of proceeding for that ; a Convention for the Fis
heries in the North Sea, and there is a mode of proceeding for that. There 
are Articles in the Treaty, and those Treaties, of course, require Legisla
tion, bill the mode of proceeding for the purpose of enforcing the provi
sions of the Treaty —

Sir Charles Russell. — Was left to Legislation ?
Marquis Venosta. — Yes, hut is established by an Article of theTredty.
Sir Charles Russell. — Yes; in that case. In this present rase, the 

terms of Article VI, which, of course, would bo in the minds of the Tribu
nal, are that the Arbitrators shall then determine what concurrent Regu
lations are necessary, nothing is said about what the sanction for those 
Artiblcs ought to be. I do not consider the question of any practical 
importance.

The President. — The Tribunal must reserve to itself to examine that 
question, and we will see what we think about it.

Mr Phelps. — I'erlftps it turns out I was not so much mistaken yes
terday w|h regard to the practical outcome of my learned friend’s pro
posal ns lip led me to think I was, which correction I have adopted. It 
depends on which method shall be resorted to not to do the thing that is 
expected to he done, by which circuitous result you shall reach the result 
of finding out how not to do il. I do not propose to discuss that.

I am more likely to be mistaken than almost anybody else, because 
I have not been able to pursuadc myself what is going to be the result of 
this case, and this very discussion, tln^iseussion which springs up the 
moment you attempt this business of depriving a nation of a right upon 
some abstract theory that it is not a right although it is so necessary to be 
done that you will compel another nation to help them to do it — the 
moment you enter upon an inquiry of that kind we perceive the embar
rassment. Then why any Regulations at all. If we have not the pro
perty right here — the right of protecting ourselves that we claim, why 
go any further and have any Regulations? what claim have we upon Great 
Britain to help us carry on our business? Solely because upon the very 
face and threshold of this whole matter the thing that weclaim is so com-
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pletely ours and it is so necessary to the interests of the world as well as 
of our own that it should he ours that when, you by some ingenious ar
gument deprive us of Ihe right, then at once you set about to compel the 
oilier nations to join and enforce the thing that we have no right to do 
amh against their will. , If they had the common interest which should 
induce them to come forward voluntarily as they did in their original theory 
and say we share in this necessity and therefore we are willing to contri
bute to it — here they are struggling to the last if this comes to Regula
tions in every-conceivable way to make the Regulations worthless — to 
limit them in time, in space, in manner of enforcement, in every way In 
the world ; no ingenuity can propose a suggestion that would emasculate 
those Regulations of all'force, that you hâve not been entertained with. 
Can anything more clearly Illustrate the utterly preposterous theory — 1 
sav it very respectfully — preposterous in its rgsuit, on which this 
whole debate proceeds? Either these seals are necessary and prifper to 
be prctfcryéd on the territory under the jurisdiction where they belong, 
undei^pe circumstances where they are found, for the purpose for which 
you preserve them, that is, to enable the United States to administer this 
industry—that is all. It is either so, or nobso. If so,‘the right of the 
United Slates results inevitably from that state of things. If not so, upon 
what theory are you going to force another nation against its w ill to adopt 
regulations for our benefit.

The President. — I am afraid you put the case a little far, because we 
cannot admit the English Government is not wishing to preserve and pro
tect properly the fur-seal, in or habitually resorting to itehring Sea, after 
the Rritish Government has signed a Treaty to that effect ip virtue of which 
we here sit. > . *

Mr Phelps. — That depends, Sir, with much respect, upon whether 
you read the Treaty or listen to my learned friends. I have endeayoured 
to point out the wide discrepancy between the profession and the practice; 
between .the promise and Ihe performance. The Treaty does go upon 

' the Stipulation ; but what is the argument here? Why, my learned friend, 
Mr Itobihson, perhaps not noticing the force of his observation, says.Jf 
you do so and so we should be worse off than if wo accorded the right-do 

■you. We should lose everything, and still be Anrged with helping to 
ntounl guard over the interests we have been deprived of» We should 
beVworse off if the interests for which we have been contending, which he 
has been frank enough to say is this nusiness of pelagic sealing — if 
you take the Treaty correspondence and instructions you find two nations 
here met in a common purpose and no man can give a reason why 
they require any assistance in accomplishing that common purpose, if they 
are at one w ith regard to it — hut when you come to take the proceedings 
before this Tribunal you find nothing Is more ingeniously and earnestly 
urged, from every possible point of view, than the adoption of any regu
lation that would really affect, the very purpose for which in theory, and 
under the provisions of this Treaty, the Tribunal is assembled.

*
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The President. — It means they do not agree us to means.
Mr Phelps. — It is more than that, It turns out from their discus

sion we are so tar disagreed with reference to the means that we are disa
greed with reference to the object. I submit that to your consideration 

, without further observation, which would not elucidate it.
. I had designed, but at this late hour I shall not go back to mention 
one topic out of its order that I had omitted, because at its appropriate 
time the reference did not happen to he in Court, and later than that the 
convenient time «fid not come in. 1 allude to it only forasingle remark, 
and it is the subject of the Newfoundland Fisheries, as they were spoken 
of in the United States Argument, and to which my learned friends made 
quite an elaborate reply, citing from Lyman’s Diplomatic Correspondence, 
and some debates in the British Parliament. I designed to review that. 
1 will Inake only one single remark, and 1 only wish it shall not be un
derstood that we hâve asserted anything in this argument that we find if 
necessary to withdraw from. The statement which will be founded and 
supported by the quotations in the Appendix is strictly accurate in that 
respect. The Fisheries were granted to the Americans in the Treaty of 
1783 after "the Revolutionary War, not because they were open to the 
world, but because they were open to the American and British subjects, 
and it was conceded on botli sides in that correspondence, except for a 
single observation of Lord Bathurst in passing, who had nothing to do 
with the negotiations, which is evidently a mistake on his part — 
there is nothing in the world to contradict that. It was conceded these 
Fisheries, far out into the sea at that lime belonged to Great Britain, and 

•only as British subjects could the United States take part in them. It was 
held so for a long lime, and I think the rights of France are under a simi
lar arrangement. Whether they have since been thrown open to the 
world is another question 1 do not care to discuss. 1 only allude to, tl Tor 
the purpose of asserting respectfully the strict accuracy of the position 
taken on that subject in the United States’ Argument, whether it has 
much or little lo do with the question we bavé discussed.

This is the case of the United States’ Government; how imperfectly 
presented, as far as l am concerned, no one knows as well here or feels 
as sensibly as 1 do. It isacase.Sm, I respëctfully suggest, that no American 
need blush for. Its propositions of law, , its absolute truthfulness of 
fact, its honest and straightforward procedure, seeking no advantage and 
taking none, theyyije all before the Tribunal and before the wOrld. We 
stand upon the justice of this case. We have not found it necessary to 
admonish you to beware of justice, of morality, of right, to refrain from 
doing the plain thing that on the face of this whole business ought to be 
done lest some unknown and impossible abstraction of theoretical law 
might be violated. That is not our position. We have invoked justice. 
We have asserted that it is the only principle on which international affairs 
can proceed or ought to proceed ; and it will be a sad day for the world i1 
it Over reaches a contrary conclusion.
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The great controversy that is involved here, like all human controver
sies, is transitory. It will soon jiass avyay. If this herd of animals is to 
be exterminated, the world will'learn to-do without it, as it will do without 
anything when it is gone; hut that question, the real question, the question 
to which the attention of the world will be directed,.what is the ride of 
conduct that international law prescribes in all cases of new impression 
between nations ; what is the freedom of the sea; what are its limits; what 
does it justify ; what does it excuse, —those are questions that w ill remain. 
On the issuè'of this controversy, the decision of the Tribunal will be final. 
These great nations have agreed to make it so; and wnalthey have agreed 
to do, they will do. fin the larger question that 1 have referred to, the 
decision of this Tribunal is not final. From that there is ah ificvitable 
appeal to the general sense of mankind. None will be more gratified than 
the member? of this Court that it is so; that the opinion of Jurists, ol 
Lawyers, of Publicists will follow with interest, nnd.approve or disapprove, 
and I cannot doubt that they will approve the conclusion that you arrive 
at. It will be a source of satisfaction to you that the still better appeal to 
the ultimate judgment of (civilised men also will follow and approve the 
conclusion of .this Court. That is not to be doubted. It is, Sir, with a 
confidence that is predicted upon that justice of the American case that 
I have alluded to, tliat is inspired by-the high character of the Tribunal 
that these nations have been fortunate enough to bring together and streng
thened by the anxious sollicitude that everymember of it has shown 
through this long and wearisome discussion breach a right conclusion, 
— it is with that confidence that the United States’ Government submits 
this case to your consideration.

The President. — Mr Phelps, the difficult part has been thrown Jipon 
youdo speak the concluding words in this very eloquent debate aft eg your 
friends on either side had striven to make the task more arduous for you. 
It has been discharged in such a manner as. fully to deserve our admira
tion, blending the deep science of the lawyer with literary refinement and 
diplomatic dignity. We appreciated the delicate, even when pressing 
touch with which you have gone over matters put before us in manifold 
form. I beg I may be allowed to consider the laurel you have won at 
this cosmopolitan bar as a fair addition to the wreath of honors which 
you conquered on different fields both in the New and in the Ancient 
World.

Sir Charles Russell. — Mr President; we have now so far as discus
sion is concerned arrived at an end of this anxious and protracted'proccëd- 
ing. There is one word that I should like t# be permitted to say, a word" 
that I am quite certain will receive full endorsement from my learned 
friends. The word that I desire to say, Mr President, is for my collea
gues and piyself to express our deep gratitude lor the unvarying patience 
and courtesy with which we have been treated by every Member of this 
Tribunal. I should like to he allowed to add also how fully we recognize 
the rtiatiner in which your proceedings and our labours have h^en?assist-

Z
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ed and rendered easy by the cooperation, active and courteous, of theion, a
diiH'.iiSecretaries and Assistant Secretaries of yuHiommission itself. We ought 

also to recognise the courtesy which wo have received from the Secreta
ries of the individual members of the Tribunal with whom we have ne
cessarily been brought more or less in contact.

Mr President, we shall all of us have for many years to come a 
most grateful recollection of the courtesy and kindness we have re
ceived. y

The President. —^tliank you, Sir Charles, in our names for all of us, 
and the other gentlemen, for your courteous words; and certainly, as you 
say, the remembrance you will keep will be in the memories of ajl of us, 
as lqng as we^are alive.

Mr Phelps. — 1 may he allowed 1 hope, Sir, for my "Associates and 
myself, as well as for my Government, to express my,cordial concurrence 
in what has been so well said by my learned friend, the Attorni\ General 
of England every word of it.

1 think the members of the Tribunal, other than yourself, Sir,'may be 
gratified if I venture to add one further word to what my learned friend 
has said, and to express the sense that we' all entertain, I am sure, on 
that side of the table as well as ours, of the great ability, the faultless cour
tesy, <md the acute perception which has kept this discussion within its 
proper boundaries, which has characterized yonr administration, Sjr, of 
the difficult office of President of this Tribunal. That position was ae- 
corded to you, Sir, by your distinguished colleagues, not merely on 
account of your personal fitness, a fitness with which they might well 
have shared, each of them, to a, certain extent, undoubtedly, hut in ac
knowledgment of the more than generous hospitality that we have had from 
your Country during the whole qflhese proceedings ; and if I may intrude 

Àir enough to add a word for myself personally, I feel that, perhaps more 
than any other of the Coifnsel who have been charged with the conduct 
of this case on either side, I have been personally indebted to your own 
courtesy, and that of all the members of the Tribunal for your great consi
deration and kindness. ,

I have no language to express my appreciation of it, Sir. It will re
main with me one of those happy memories that form the best inheritance 
of declining years.

The President. — We thank you again, Mr Phelps, and for myself 1 
haVc tried pi y best to be impartial. That is the only thing.

As for my Country, France has been honoured by the choice of your 
two Governments in regard to Paris, hgr chief town, as the place where 
this Tribunal was to meet, and what you are pleased to say of the French 
hospitality is w hat we consider has been but your due.

Sir Charles Russell. —,1 have mentioned this matter to my friend, Sir, 
and if that meets with the approval of the Tribunal, l would suggest, if 
any requisition should be found necessary for the Tribunal for further 
elucidation on any point, we might agree that the requisition should be

\
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instiling, and that the answer do it on each side should also he in wri
ting. I d6 not know that we need suppose the possibility or probability 
of such a question^ If the question should arise, we should suggest that 
such course should be taken.

The President.— The Tribunal will take heed of what you mention. 
We cannot bind ourselves or preclude from ourselves'the right and proper 
duty conferred upon us by thj Treaty to remain at liberty to ask for any 
supplementary, either oral or written or printed, statement. In case we 
do we will give notice, and at any rate, 1,1s much as possible, we will abide1 
by the requisition you havc/put upon lis.

Mr Phelps. — We quite concur on our side in the suggestion of my 
learned friend, subject always to the approval of the Tribunal.

The President. — The Tribunal will no» take the case into its deli
beration ; and in case any new meeting is nécessary, which we do not an
ticipate as yet, we will give notice to the Agents of both Governments, 
who will instruct Counsel in consequence.

Mr Tupper. — I may say, Mr President, ,und I think I can say it for 
Geperal Foster, if he will allow mq/both lie and 1 will be in attendance 
upon the Arbitration, al all times rbadv to meet any calls that may be 
made upon us. 'V*™

The President. — We thank you, aqdnre happy to know that we can 
rely upon it. <-
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APPENDIX

i

COITION IN T1IE WATER

1V>
Aquatic coition is suggested by the British Commissioners.
See Secs. 246, 295-297 of their report.
Hut they do not claim ever to have seen it.
Theyyefer :
(a) To“ four or five gentlemen”.
Who and where are they? What have they said? What do they 

know? They do not appear in the evidence taken in the British Counter 
Case. What has become oMhem?

(A) To “ several intelligent-and observant hunters’ ’.- 
Who are they? Where are they? What have they said? Such 

matter is not evidence : it "is not even hearsay.
(c) To Captain Bryant. k
Rea«t what he says in “ Monograph of North American Pinnipeds ”, 

pp. 385 and 405. r->
In Jjjs deposition (Ü. S. Case, App., Vol. II, p. 6) he says f

tn watching the seals while sw imming about Ihd islands, 1 have*seen cases where 
they appeared to be copulating in the water, but I am certain, even if this was the # 
case, that the propagation of the species is not as a rule effected in this way, the 
natural and usual manner of coition being upon land.

If Captain Bryant’s statement in the Monograph be correct, most am- 
pie proof of it should be forthcoming. But the evidence of those most 
able to observe is directly to the contrary (see infra).

(d) Professor Dali.
_ The following evidence of this gentleman, published at page 359 of 
the United States Counter Case, fully explains his former statement ;

1 learn that I have been quoted in the report of the British Behring Sea Commis
sioners for the purpose o( proving that coition at sea is practiced by the sealq. In 
connection therewith I have to sây that my statements as to copulation in the w ater 
rest largely upon assumption. Young bachelor seals are seen to chase females 
leaving the rookeries and to play with them in thfe water ; pairs of seals are seen 
engaged in a sort of struggle together and to remain caressing each other or appa
rently quiescent, sometimes for as much as an hour. From such facts, which I 
myself w ith others observed and reported, it was considered not unlikely that these

V



seals wore of opposite sexes, and that tlity were engaged in copulation, and, in the 
absence of definite information to the contrary ,ut that lime, 1 so staled... Hut it 
would be dangerous to rely Upon these observations thus casually made, at a time 
when seal life was not so well understood as now, to prove that coition in the water 
is practiced. 1 never had an opportunity to assure myself that the pairs of seals 
seen playing were of opposite sexes, or, if they were, that Iheir play was of a sexual 
•nature, or if it was, that the act was complete and effective. There does not seem 
to be any way in which any one of these matters can be definitely proved. Even 
if they were shown to be possible and to occur at times, the general belief in it by 
casual observers at one time, myself among the number, was always, as far as 1 
know, coupled with the opinion that it was an exceptional and abnormal occur
rence. •

Bryant therefore, remains, the only witness cited "by the British Com
missioners in support.of aquatic coition.

On the oilier hand Iwo great facts disprove the possibility of coition 
in the water :

a) The harem system, which dominates the whole life and economy 
of the animal.

b) The time of birth of the young.
Cows give birth on arrival (Report British Comrnrs., Sec. 30; Report 

American Comrnrs, U. S. Case, p. 326).
The period of gestation is about twelve months (British Commers.,' 

Sec. 434; American Comrnrs., U. S. Case, p. 326).
Cows cannot be impregnated until after delivery. .
Arrivals and delivery occur late in June and early in Jity with grpat 

regularity. Imprégnation must, therefore, lake place wilhinjtweek ortwo 
after delivery of the pup, when the cows are on shore and gparded in the 
harems. (U. S. Counter Case, pp. 63-64), and especiallyso if the British 
Commissioners arc right in saying that the females do not leave the roo
keries fo r several weeks after the bjrth of their young (Sec; 30).

That arrivals are not later now than formerly, see U. S.Case, p. 386, 
table; U. S. Counter Case, j>. 397, evidence of \\\ II. Williams; IK S. 
Case, App. Vol. II, p. 13, evidence of J. Stanley-Brown.

If females not pregnant were impregnated before arrival, births would 
be earlier, which is not pretended to be the case. "

The following evidence shows that aquatic coition is impossible :
J. Stanley-Brown (IJ. S. Case, App., Y'ol. II, p. 44) says :

Pelagic coition 1 believe to be impossible. *The process upon land by reason ol 
the formation of the genital organs is that of a mammal, isviolent in character, and 
consumes from five to eight minutes. The relative sizes of the male and female 
are so disproportionate that coition in the water would inevitably submerge the fe
male and rcquujg that she should remain under the water longer than would be 
possible to such an amphibian.

Samuel Falke/ter (ibid., 165) says :

I am positive from my observation that copulation in the water cannot be effec
tual, and would be a most unnatural occurence.
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H. H. Mc Intyne (ibid., p. 42), after seventeen years,on the islands, 
says : >

It has been said that copulation also takes place in the water.between thes<T
young females and the so called breeding males, but with the closest scrutiny of 
the animals when both sexes were swimming and playing together under condi
tions the most favorable in which they are ever found for observation, I have been 
unable to verify the truth of this assertion.

J. H. Morton (ibid., p. 67), says :

A lirm foundation, for the support of the animals, which the ground supplies, 
and the water (toes not, is indispensable to oppose the pushing motion and forceful 
action of the Jfosterior parts of the male which he exerts during coition.

«
S. It. Nettleton (ibid., p.'75), says :

Referring to the question as to whether pelagic coition is possible, I have to say 
that I have never seen it attempted, but from my observations I have come to the 
conclusion that pelagic coition is an impossibility.

See also article by Dr. Allen, U. S. Case, App., Vol. I, p. 407 and
of N. A. Grcbnitzki, U. S. Counter Case, p. 362.

The appearence of the act, not the reality, may perhaps have been 
seen : fc

J. Armstrong (U. S. Case, App., Vol. 11, p. 2), says :
I have seen seals in a position when it seemed,to be attempted, but doubt whe

ther it is effectually accomplished. If it were, I think wo should see pups born late- 
and out of season, but such is not the case.

J. Stanley-Brown (/bid., p. 14) says :
1 have sat upon the cliffs for hours and watched seals beneath me at play in the 

clear water. It is true that many of their antics might be mistaken for copulation 
by a careless observer, and this may have given rise to the theory ol pelagic coition- 
1 have nevei»seen a case of the many observed upon which the facts could he so pro
perly construed.

Captain Bryant’s views upon this matter have already been cited.
Such sport is very natural, and is to be seen among many animals.

Mr Macottn in bis report (British Counter Case, App., Vol. I, page 139) 
cites the same authorities given by the Bristish Commissioners. Mr Ma- 
coun's views are mere inference and arsay and he was, equally with the 
British Commissioners, unable to wi iss a single instance of pelagic coi
tion either in 1891 or 1892.

The evidence submitted by the British Government «(Brit. Counter 
Case, App., Vol. 11, pp. 43-121) consists of the affidavits of,forly-six 
sealers. These affidavits appeared for the first time in the British Counter 
Case, so that the United States have had no opportunity to reply.

The following seventeen of these sealers swear that they have never

\
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seen the ad throughout from two to nineteen years of experience ; Mc G rath, 
two years experience ; Ryan, ten years; Fanning, four years ; Mr Kean, seven 
years ; Shields, seven years ; Lorenz, three years; Baker, five years ; Chris
tian two years ; A. C. Folger, nineteen years ; C. Peters, five years ; 
A. J. Bertram, six years ; A. Me Garva, live years; G. E. Miner, six years ; 
H. J. Lund, two ycar|; P. Carlson, four years ; D. A. Lewis, three years.

Seventy-five practical white hunters and sealers examined by the Bri
tish Government on other points are not Asked to give their views as to 
pelagic coition. The same is true as to thirty-one Indian hunters in 
Behring Sea.

Of those who swear that they have seen the act performed in the 
water, the following speak of having only seen it once : A. S. Campbell, 
three jears experience; F. Campbell, five years; G. Roberts, four years ;

4V. O’Leary, six years ; W. De Witt, four years ; F. W. Strong, four 
years; G. Me Donald, six years ; E. Cantillion, four years.

Three of the afore mentioned witnesses have seen it twice : T. Gar
ner, three years experience; W. G. Goudie, five years; A. Billard, two 
years.

The following swear they have seen it, without saying how often : 
W. Pel ill; G. F. French ; C. F. Dillon ; C. J. Harris; R. S. Findley; 
H. B. Jones ; W. Heay; F. R. Warrington ; T. Magneson ; A. Reppen; 
T. H. Brown ; G. Scott ; G. Wester.

Two of these witnesses, however, swear to a manner of coition which 
is on its face impossible to the animal : A. S. Campbell (Br. Counter Case, 
Vol. II, p. 48) and W. Petit (ibid., p. 43).

Two others swear that this occurred in May, which is impossible :
”*G. F. French (ibid., p. 45) and L. McGrath (ibid., p. 46).

The true explanation of what the above-named witnesses saw is given 
by those witnesses who state that they have seen movements of the cha
racter here in question in the water, but could not tell and would not 
swear that they amounted to coition. See H. E. Folger (Br. Counter 
Case, Vol. II, p. 91); G. E. Miner.(p. 97); E. Ramlose (p. 72); 
W. Shields (p. 70); J. S. Fanning (p. 95). See also Dr Dali, whose 
statement is quoted supra.

Only three witnesses swear to having seen the act performed often or 
more than twice : A. Douglass (Bi*it. Counter Case, Vol. II, p. 52); 
0. Scarf (p. 67); C. Le Blanc (p. 51).

"When could these men have seen the-act? Not when Bryant saw it, 
for they were not there. Not before arrival of the cows, orvjie birth 
would be early. Not after, or the birth would be late.

The suggestion of pelagic coition is completely opposed to all the 
dominating and well understood habits of yie animal, and seems to have 
been virtually abandoned by the counsel for Great Britain.« Very wisely.

/
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Why was it pver brought forward? Only in the vain hope of impinging 
in some small degree upon the powerful argument drawip from the 
attachment of the seals to the American territory, by suggesting that in 
some, casual instances seals may have been at least begotten outside of, 
that territory. ",

Even if true, it would not affect the question in the smallest degree.

j
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TABLE SHOWING THE EFFECT OF THE KILLING OF BREEDING 

FEMALE SEALS IN DIMINISHING THE NUMBER OF THE BREEDING' 
FEMAL*ES IN THE HERD. HANDED IN BY MR PHELPS ON 
THE 6” JULY 1893.

These tables are made upon the following assumptions :
1. That the seals horn in any year decrease annually at the several 

rates'indicated in the diagrams of the U. S. Commissioners (U. S. Case, 
p. 353).

2. That each breeding female has a breeding life of eighteen years.
3. That each breeding female gives birth annually from and inclu

ding her third year to one pup and that half of the pups are females.
4. For a basis upon which the effect of all the pelagic sealing 

from 1872 to 1889, inclusive, may be determined, a calculation is made 
in Table “ A ” of tbe number of female seals which 1000 female seals, 
divided into 250 three years old, 250 four years old, 250 five years old 
and 250 six years old, would produce and which would remain in the 
herd at the end of each year for lhS"period of eighteen years, after allo-

T&BLE “ A ",

wing for all destruction proceeding frdm causes other than pelagic sea
ling. This computation for 1000 is applied in Table “ B ” to the total

J •
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pelagic catch at the end of 1882, and in Table “ C ” to the whole pelagic 
catch at the end of 1889. •

The percentage of breeding female seals remaining in each year after 
suffering all losses fromSmtural causes, as taken from the United States 
Commissioners tables, is aWollows, beginning with 100 seals : —

1st year, 100; 2nd year, 90; 3rd year, 33 1/3; 4th year, 24; 5th year, 
20; 6th year, 18; 7th year, 1|7; 8th year, 15; 9th year 14; 10th year, 
13 1/2; 11th year, 13; 12th ylar, 12 1/2; 13th year, 12 1/4; 15th year, 

11 1/2; 16th year, JO 1/2; 17/h year, 9; 18th year, 7 1/2; 19th year, 5; 
and 20th year, 0.

Note. The diagrams of the United Stales Commissioners are necessa
rily framed upon conjectural assumptions, which it is impossible to verify. 
It is believed, however, that no change in these assumptions, which the 
truth in respect to the loss of seals by th.eintfnalural enemies other than 
pelagic sealers, were it known, would require, Vapid call for any material 
modification of the conclusions to which these tables lead.

TABLE “ B "

Showing the number of females, which would have been alive in 1882 except 
for pelagic sealing, and which would have appeared on the breeding grounds 
in 1884 (calculating from Table A).

YEARS.
^ NUMBER

OK YBARS CATCH'.
LOSS

0K /*

1872..................................... 11 1 029 2 319

1873..................................... 10

1874..................................... 9 4 949 . 10 388

1873..................................... 8 1 646 3 289

1876..................................... 7 2042 3 890

1877..................................... 6 3 700 10311

1878..................................... 3 9 393 16 396

1879..................................... 4 12 300 ' 20 830

1880..................................... ' 3 13600 21 896

-4881.....................................
N
1882..................................... 4 1

13 341

17 700

21 533

. â 850

•
137 624

1. Catch taken from American Commissioners' Report (U. S. Cask, p. 368).

The American Commissioners give a hypothetical herd in which there 
are supposed to be 1500000 females, of which 80000(1 are capable of 
breeding. It is seen, therefore, assuming the Pribilof herd to correspond 
in numbers to the Commissioners’ hypothesis, that in ten years, of pela-
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gir sealing, which destroyed 20000 breeding females a year, the number 
of females in the herd would be reduced by 861840, or over 24 per cent 
of the whole number of females, while the breeding females would be 
reduced, by 220820, or 27 3/8 per rept of the 800000 breeding cows assu
med by the Commissioners.

TABLE “0"

Showing the number of flrmales, which would have been alive In 1889 except 
for pelagic sealing, and which would have appeared on the breeding grounds 
in 1891 (calculated from Table A).

Y KARS.
NIMHHR
or VRAM "catch*.

1.088

to lira. o.km...

187*...........................................
’ *

18 10*9 1178

1873.. . ... f. .. .. 17 9
1874........................................... 16 4 *4» 10*59

1875........................................... -> » 1646 3488

1876........................................... 14 *04* 4 693

1877........................................... 13 5 700 13070

1878........................................... 1* 9593 MOIS

187»........................................... n" 1*500 *8175

1880........................................... 10 13600 59770

1881........................................... 9 13541 *8 4*3

188*................. ................ 8 17 700 3538*

1883........................................... 7 9195 17316 i
1884........................................... 6 11000 553*6

1885....................................... 5 13 000 45 400 w-

1886........................................... 4 38907 64807

1887....................................... 3 33800 ' 34418

1888........................................... * 37 789 398*0

1889........................................... 1 MM 61 497

483 4*0

1- Catch taken Iront American CoimulMionrra' Report (U. 8. L’as*, p. Ml).

r

The normal numbers assumed by the United Stales Commissioners 
are, of course, hypothetical ; but the hypothesis is consistent with the 
evidence. Any change in the hypothesis which the evidence may be sup
posed to admit of would not materially change the result.



TABLE “ D

Showing loan in the number of female eeale, which would be ogee ted by tan 
yearn of ^telagle aeallng, baaed on tbe euppoeition that 80,000 breeding 

* tomalea were killed annually during that period : allowance from natural 
cauaen being mrfde on the baaia of Table A.

NVMHKH

OF FUMAI «ft

1-oea
Or RNMtltNO

* r At the ontl 
of the period.

let WAS
or TiHWtl MIMAI**

(under t yeeie)

of the period.

TOTAL Loan
or rr mai ke

of the |tenet).

|,l y»,r *1)000 56 660 17 150 *3 780

3tl —......................... 50 000 ' 53K80 16 400 tl WO

;id —......................... 50 000 54 .160 t IS 650 19 980

4Ua —......................... 50 000
53 540 7

14 860 18 100

:*u» —............. 50 000 SS 0M UflO 36 180

*Ui —......................... 50 000 51 040 13 160 34 6(8)

;th —......................... 50 000 50 500 15 860 31 :m

HUi —......................... 50 000 19 650 11580 35 5(8)

9th ......................... 10 000 17 700 13 880 11 660

10th -......................... 50 000 50000 10 (88) 10 (88)

TOTAL LOW Of KKMALKS. 500 000 550 8 50 141 050 361 840
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OBSERVATIONS OF TI1E BRITISH COUNSEL UPON THE TABLES 
HANDED IN BY MR. PHELPS ON JULY 6" 1893

Note. In the following observations only those facts or figures asserted orgiven 
by the United States have been dealt with. No new controversial matter has been.
introduced. 'The British government does not of course admit the Jruth of these
figures or assumptions, but seeks only to shew that if they are admitted andjgrantod, 
they establish conclusions the very opposite of those sought to be deduced from 
them by United Slates. X

I. The object with which Mr Phelps’ Tables are put forward is to shew 
that the annual killing of a ni her of female breeding seals will have 
a large effect in permanently re cing the “herd. ”

It is not of course denied that the killing of breeding females or males 
to a very large extent might in time produce a diminution in the“herds", 
but it is contended that the effects sought to he established by Mr Phelps’ 
Tables are incorrect and exaggerated.

The estimate arrived at on page 5 of Mr Phelps' Tables,^ that the 
annual killing by man of 20,000 breeding females for 10 years, would 
reduce a “ herd ’’ of 1,500,000 female seals (of which 800,000 are breeding 
females) by 301,810 or 24 per cent (see Table1' 1) ").

But those who prepared this estimate, while they have taken into ac
count the loss due to killing by man, have failed to give credit for the nat
ural increase, which according to table “ A ’’ would he going on during 
the same period among those breeding females not so destroyed.

-It would involve a tedious calculation to fix exactly what this increase 
would be, hut even supposing that the whole number (200,000) killed 
during the 10 years, were killed in the first year, yel still this would leave 
over 000,000breeding females to produce llye increase ; and assuming that 
this 000,000 increased during the 10 -years,in the same ratio as’that 
shown on M* Phelps’ Table “ A ’’ (viz from 1,000 to 2,189) the 000,000 
would become 1,312,200. That is to say, the female “ herd" w 
ural increase have been augmcnlcd by 712,390 females, an increase which 
might fairly have been set pff against the 301,840 killed, but of which, 
the compilers of the table' have taken no notice, and for which they 
have given no credit.

In fact, the natural increase of the “ herd ’’ wrould more than fill the 
void created by the killing of the females by mao, provided such killing 
was not pushed too far.

Thus Mr Phplps’ Table “A " shews that the seal does not differ 
from other polygamous animals, such as deer, of which a reasonable

\
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proportion of females are annually killed in all carefully managed herds 
without injury.

The above natural increase has been taken at Mr Phelps, valuation. 
Without endorsing the exact accuracy of that valuation, it is clear that a 
large natural increase must exist which needs to be credited in anycorrect 
computation.

The argument that the killing of every breeding female decreases the 
herd pro tanlo, in a geometrical .ratio, is obviously untenable, otherwise 
those “ indiscriminate" pelagic sealers'the killer-whales and the native 
Indians would have long since destroyed the whole number of seals.

Inasmuch as Ihe tables of Mr Phelps are based on the Diagrams of 
the United States, Commissioners, it becomes desirable to examine 
these Diagrams somewhat more closely.

II. The two Diagrams (A) and (C) are given by the United Slates’Com- United states' Case,

missioners to show the effects of “properly regulated" killing upon land. p'3 "
They relate lo the male portion of a hypothetical “herd," which in its
natural condition would amount to 40,000 males and 40,000 females, but United-states' case,

p. 352, line 12.

The same conclusions would hold true wh/tever the whole number of 
seals was, it ^beiug, only necessary to incrclse the figures in du& pro
portion. \

Diagram (C), p„ 355, 
and United States’ 
Case, p. 357, line 1.

^Jaiiitj y
These two Diagrams relate to male seals.

Explanation of tiie^Biagrams.

1. Along the lowest horizontal-lines are arranged a number of figures 
representing successively 111# ages of Ihe male seals. Opposite each of 
these figures is a vertical line representing by its length the number of 
male seals which there are in the “herd," of the age represented by the" 
figure. "

Diagram (A) represents the male “herd" of 40,000 seals in its united state»' case, 
natural state, according to th^ opinion of the United Stales’ Commis- p' 352' 
sioners, and before any killing by man has taken place.

From the Diagram it is apparent that in this “ herd" there would at 
any given time be 10,000 male pups under 1 year old; there would be 
5,000 yearlings or males under 2 years, but over 1 year old ; 3,200 2-year- 
olds, or males over 2 years of age but under 3 years old; 2,400 3-year- 
olds; and so on. And it is quite evident that the total number of male 
seals jn the “herd "gnay be obtained by adding together all the columns.
InTable (a) annexed, theligures have been extracted from theUnited Stattff’
Commissioner’s Diagram (A), and added up. The total comes to 40,025, 
and agrees with Ihe total marked on the United States’ Diagram (A).
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Compare British Coun
ter Case, pp. 311-316. 
United States' Case, 

p. 353,3rd line from 
bottom of the page.

United States’* Case, 
p. 353, lino 10.

United States' Case/ 
p. 352, 3rd line from 
bottom.

United Stales'. 
Diagram (C), United 

States' Case, p. 253. 

United States' Case, 
P--355, line 22.

United States’ Case, 
p. 350, line 20.

United States' Case, 
p. 351, line 1.

If this “ herd ’’ in its natural condition be in a state'bt-t! practical 
stability ", as the United States’ Commissioners for their purpose assume 
(that is to say, if the “ herd " as a whole be neither decreasing nor increa
sing), then, on the average, the yearly number ofbirthswillbe equal to the 
yearly number of deaths. The “ herd ’’ will be increased each yearU>\lli« 
birth of 10,000 pups, and decreased each year by 10,000 deaths from-l 
whales and other natural causes, and thus the balance will be maintained.

By comparing the various figures with one another, the yearly mortal
ity from natural causes of the seals of any particular age can also be seen. 
Thus, for instance, when the “ herd ” leaves the Pribilof Islands, it con- 
sits of 10,000 male pups, 5,000 male yearlings, 3,200 male 2-year-olds, 
and so on. But owing to natural deaths in the ocean, when it comes 
back, the 10,000 male pups, which will now be entering on their second 
year of life, that is, becoming 1-year-olds, will have been reduced to 
5,000. The 5,000 male yearlings which left the island in the previous 
season will now have been reduced to 3,200; and so, in like manner, 
every class of seal will come back older in age by a year, but reduced in 
numbers, and on the whole, as has been said, the male “ herd ’’ will be 
reduced by 10,000. Hut as so on as the “ herd ’’ thus reduced arrives at 
the islands, it is again increased by the birth of 10,000 male pups, and so 
the equilibrium is maintained. (All this can be seen from an inspection 
of Table (a.).

Diagram (C) in the United Stales Case shows the state of things pro
duced by what the United Slates' Commissioners designate as “ pro/>erly 
regulated killing ” of males, or as they also express it “ the male jjortion 
of the same herd, when judiciously worked by man ".

This “ herd ” would, as the United States’ Commissioners explain, 
“ be greatly diminished, and the census of the whole herd correspondingly 
lessened, but when once reached the new condition would be constant and 
self-sustaining ; ” and they estimate this reduction as being “ to nearly 
one-half of what it would be in the undisturbed condition ”. On their 
Diagram (C) they mark the new size of the “herd ” as 23,568 male seals.

A Table (c) has been prepared from the United States’ Diagram (C) 
show ing the various numbers of seals in the reduced “ herd ’’ of various 
ages. When added up, the total comes to 23,680 |a figure not very 
different from that given by the United Stated’ Commissioners. For all 
practical purposes the difference in quite immaterial).
, The yearly killing of males between 2 and 5 years on the islands, which 
has caused this reduction, is estimated by the United States’ Commission
ers at 2,100,* and has bdSn marked by them on Diagram (C).

At a first glance,jft may appear surprising that so small a killing as 
2,100 males per anninn can reduce the “ herd ” so largely as is shown on 
Diagram (C). But it rgyftt be remembered that the killing all takes place 
among male seals from 2 to 5 years of age. Thus, for instance, the male

* See Note at end.

<
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3-year-olds, which under natural conditions would be 2,400 in number, 
are by land killing reduced to 1,900. That number 1,900 is next year 
by natural deaths reduced to about 1,587, and then by killing on land is 
farther reduced to 1,000, and next year the 1,000 by death from natural 
causes and land killing is reduced to 300 male seals,. Hence, while in live 
years natural deaths would reduce 10,000 male pups to 1,840, natural 
causes and land killing togethêr would, in the same period, reduce 10,000 
male pups to 300. If the killing of male seals took place pro rahl among 
seals of all ages, it would reduce the “ herd" to a very much less extent, 
for it is obvious (without entering upon abstruse calculations of the value 
of male life at various ages to the breeding power of the herd) that the 
seals which will be most valuable for breeding purposes are those which 
are just entering on adult life, having escaped Hie heavy mortality atten
dant upon extreme youth, and having a long prospective period of breed
ing before them. The United States’ Commissioners’ Diagrams makeit 
very apparent that the system of land killing hitherto adopted takes ex
clusively the young mature life of the herd, and when this is considered, 
the reduction in virile male life shown in the Diagrams becomes expli
cable.

The numbers of the various ages of female seals'sha.wn in Diagram (B) UnUci suite»' c»»», 
are identical with those of the male seals at corresponding periods of life, 
and may thus be seen from Table (a). On adding them up, we find that 
the following are the assumed numbers of female seals out ofa “ herd ” ot 
40,925, shown by Diagram (B) : —

p. 353,last line.

Young females, under 3 years
Breeding females
Decrepit

18, *00 
*0,980 

833

40,0*5

If the figures in the various Tables be raised proportionately from a 
natural “ herd ” of 80,050, which by the killing of 2,100 annually is per
manently reduced lo 03,680, to a natural “ herd " of 3,001,875, which by 
the killing of 78,750 per annum is permanently reduced to 2,388,937, we 
shall have in the “ herd ’’ : —

c
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0 NATURAL CONDITION. RKDUCKD CONDITION.

Male pups .. ... 375,000 375,000
Male yearlings .. .. . 187,300 ^ 187,500 —
Males, from 2 to 5 years 283,000 228,750
Young hulls, from !» to 7 years 431,250 21,000
Breeding bulls 510,750 74,250
Decrepit 14,437 1,500

Total males 1,500,937 888,000

Female pups 375,000 375,000
Females, from 1 to 3 years.. 307,500 307,500
Breeding females 786,000 786,000
Decrepit ” 32,437 32,437

Total females .. 1,500,937 1,500,937

The above figures agree nearly with those given on pp. 357-358 of 
the United States’ Case, the latter of which are obviously round numbers.

Observations.

On looking at Table (a) we find that according to the estimate of the 
United States’ Commissioners the “ herd ” in its natural condition ought 
to contain 3,500 young males or young bulls over 5 years of age and 
under 7 years of age (shown on the United States' Diagram (A) by the , 
smaller green area). And we also sec that in the natural condition the 
number of adult males or bulls over 7 years of age, called by the Com
missioners “ breeding bulls, ” ought to be 13,620 (shown in the same 
Diagram by the yellow area).
t In order to compare this state of things in the normal healthy condi
tion with the condition of things alter “ regulated killing ” is in con
tinuous operation, we turn to Diagram (C) and Table (r), when we find that 
the young bulls are now reduced from 3,500 to 560,.and that the breed
ing bulls are reduced from 13,620 to 1,080. In otlrér'words, the number 
of virile males available for the rookeries is less than one-sixth of what it 
was before. (This is irrespective of the question whether some even of 
those which remain have been injured by driving, or are for any other 
reason unfit for service.)

On looking at the Diagrams and comparing them, it is clear that this 
enormous diminution of the breeding bulls (so out of proportion to the 
yearly number of males killed, viz., 2,100) is really due to the excessive 
killing of .young male life. This is especially shown by the rapid drop of 
the curve on Diagram (C).

It is asserted by the United States’ Commissioners that the 1,980 bulls 
left, can fertilize the female cows as effectively as 13,620. It seems hard 
to believe that, if this be so, Nature should have created so many bulls



to serve no purpose, or that natural male life can be interfered with to so 
large an extent without injuring the reproductive powers of the “ herd. ”

2. It is also seen that if, out of a natural “ herd ” of 40,000 males, man 
kills on land each yeoi^l.lOO (that is, ab»ut one-twentieth of their number), 
the male “ herd ” gradually declines, until, when equilibrium has again 
been reached, the male “ herd ” is only about one-half its original size. 
The land killing of a certain number of seals every year produces, there
fore, far more than a pro tanin reduction in the size of the “ InfiW

3. It is slated on the part of the United States that every tenth of a 
female encroaches pro tanto upon the normal numbers of the “ herd, ” 
and if prosecuted to any considerable extent will lead to extermination. 
This is not correct. By the^ro tanto diminution of the “ herd " is meant 
its reduction in a geometrical proportion, thus leading to extinction. 
The error of this theory may be seen as already slated, by noting that if it 
wore true, the killing of even one female a year above the natural propor
tion (as by the permanent increase of the killer-whales by one extra whale), 
would thus lead to extinction. But such a result is manifestly absurd. 
If in a natural condition each female bore on an average only one female 
pup, the death of such a pup before it had in its turn borne a female pup to 
replace it, would ol course produce such an effect. But each cow, accor
ding to the United States’ Commissioners, produces fifteen pups, so that 
there is a large reserve to meet possible causes of death without diminis
hing the “ herd, ” even if some are killed before they reach the breeding 
age at all.

4 The Diagrams also show that when the seals are in a natural condi
tion, there is a yearly death from natural causes of 20,000 seals (10,000 
male and 10,000 female). This destruction arises from disease and kill
ing by killer-whales and other natural enemies. It is mostly effected at 
sea, and is entirely indiscriminate as to sex. If, then, pelagic killing, with
out distinction of sex, be so destructive as is argued by the United Stales, 
it is difficult to see' how, oh the pro tanto theory, the natural pelagic kill
ing at sea, without distinction of sex, of 20,000 seals annually out of a 
“ herd” of 80,000 hfboth sexes, should not long ago have extirpated the 
“herd;"or, on th<$6er hand, why, if so large a destruction has not 
extinguished the ‘ ‘lieM, " a comparatively small addition to that killing 
should be alleged to have Suddenly produced so destructive an effect.

5. In the Above "Tables and the Argument of the United States’ Com
missioners it is assumed that every breeding seal, male or female, lands 
at the islands every year.

6. The above-mentioned large reduction in the numbers of breeding 
bulls, which is, according to the United States’ Commissioners, produced 
by regulated killing, would lead to an expectation that when land killing 
had been practised for some time the size of the harems would be incre
ased, and the competition of the bulls for females diminished. Of course 
the killing of females at sea would tend to produce a contrary effect.

7. II' the killing of 2,100 males out of a “ herd" of 80,000 seals, or,

/

United States’ 

Argument p. 198.

See Diagram (B), 
United Stales’ Case, 
p. 353.

United States’ Case, 
p. 358.
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what is the same thing, the killing of 78,750 males, or in round numbers 
80,000 males, out of a “herd" of 2,380,000 seals of both sexes, is the 
most that can be effected without depleting the “ herd, ’^t is evidenl, on 
the United States’ Commissioners’ showing, that the 100,1)00 males yearly 
killed on the islands has been too large a number, unless the “ herd" has, 

United States' Case, during the period in which it was done, exceeded 3,000,000. The United 
„ t>. mi, lino 9. States’Commissioners assert that this has not been the case. On the

contrary, they say that the “ herd” has largely decreased within six or 
Page337, line is. seven years before 1891. They seem to estimate this decreaseas having 

reduced the “ herd’’ to one-half its former quantity, but the estimates 
are conflicting. The natives and Daniel Webster consider that the 
decline began in 1877-78. fin any case, it is quite clear that the killing 
of 100,000 seals has been far to large according too the estimates shown 
by the United States’ Commissioners’ Diagrams, and would fully account 
for the diminution of the “herd" without reckoning the pelagic sealing. » 

It is difficult to discover how the United States’ Commissioners arrived 
at this figure, 2,100. It seems more correct to place it at 1,707*. In 
which case the yearly killing of males out of a “herd" of 2,380,000 ought 
not to exceed 64,012 açcording to their Diagrams.

*Note. — This figure (1,707) is arrived at by examining the successive diminutions ot 
particular classes of seals due to natural causes and. to land killing. An examination of 
Tables (a) and (e), shows that naturaljCauses reduce the 3-year-olds from 2,400 to 2,000 in 
a year, or 161/2 per cent., and that the similar decrease of the 4-year-olds is 2,000 to 1,840, 
or 8 per cent. Nhw, from the Tables it is seen that in one year 3,200 male 2-year-olds are 
reduced by naturàlcauses to 2,40^ff^ these2,400 males are again reduced by land killing 
to ,1,900, that is to stty, 500 are land-killed. These 1,900 are next year reduced from natu
ral causes by 16 1/2 per cent., that is, to 1,587, and thus, in order to bring them down to 
the i ,000 shown in the Table, 587 must be killed on land. The 1,000 are again reduced by 
natural causes by 8 per cent., viz., to 920, of which if 620 are killed on land, we get the 
300 5-year-olds shown in the Table. The total annual killing on land would thus be —

500 ......................... 3-year-olds.
587 ......................... 4
«20......................... 5 ”

Total . . 1,707

*

4
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Table («) showing the numbers of mille seals of various ages represented 
in Diagram (A), of the U. S. Commissioners as making up the “ herd ’’ 
of 40,025 male seals.

Hups to.ooo
t-year-olds. . . 1. . . 5,000
2 ..... ................ 3,300 t
3 ..... ................ 3, tOO 7,600
4 — ................ 3,000 j
5 — ................ 1,840 3,500 young
It — ................ 1,060 (green).
7 — ................ 1,500
8 — ................ 1,410
9 — ................ 1,300

to — ........... 1,330
11 — ................... 1,300
15 — ................ 1,340 13,620 breeding
13 — ................ 1,150 (yellow).
H — ................ 1,130
IS — ........... 1,050
tfi ................ 930
17 — ................ 740
ts — ................ 500
111 — ................ 305
30 — ................ 0

Total . . .. 40,035

Table (c), showing the numbers of male seals of various ogps repre
scnled in Diagram (C) as mak g up the herd of 23,080 male'seals.

Hups......................... . . 10,000
1-year-olds. . . . 5,000
2 — . . . 3,200
3 <. 1,900 6,100
4 — . . . . 1,000 ,
5 — . . . . 300 560 young bulls
6 — . . . 260 (green).
7 — . . . . 205
8 — . . . . 202
9 — . . . . 201

10 — . . . 199
11 — . . . . 198
It - ... . 195 1,980 breedingÿ. - . iso (yellow).
14 — . . . . 160
15 — . . . . 150 i
16 — . . . 120
17 — . . . 100
18 — . 70
19 — . . . . 40
20 — . . . 0

Total .. 23,680 1

m
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IV

OBSERVATIONS OF THE UNITED STATES COUNSEL UPON THE 
PAPER SUBMITTED BY THE COUNSEL FOR GREAT BRITAIN TO 
THE ARBITRATOR SINCE THE CLOSE OF THE HEARING.

t ■

The Agent of the United States has received notice from the Agent of 
Great Britain of the submission of a new paper to the Arbil ration. .

The paper is entitled “ Observations upon the Tables put in by 
Mr Phelps on July 6, 1893 The paper therefore purports to be con
fined to observations upon certain tables which the counsel for Great Bri
tain had not had previous opportunilyvpf examining. This is apparently 
designed as a defence, or apology, for Jhe action, certainly irregular, of 
submitting an argumentative paper after the hearing, and without leave. 
If the paper were confined to what purports to be the contents of it, na
mely, observations upon the tables referred to, there might be some 
excuse for it ; but these observations occupy less than a page and a half 
of the document. The remaining six pages consist of a wholly new argu
ment, designed to show that the annual taking of 100,000 males when 
the herd is a normal condition lends to destroy the virile life of the herd.

The Counsel for the United Slates cannot help observing that the 
submission of such a document is wholly irregular : but a.failure to take 
notice of it although quite justifiable, might be misinterpreted.

\ careful examination by the Arbitrators of the contents of this pa
per^ should they choose to give it any examination, would suggest the 
answer to it; but a few observations upon it, necessarily hasty, may hr of

I. It is said on pa'ge I of these observations : “ It is not of course 
denied that lhe killing of breeding females or males to a very large extent 
might in time produce a diminution in the herds, but it is contended that 
the effect sought to be established by Mr Phelps’ tables are incorrect and 
exaggerated.”

But if the killing of females “ to a very large extent ” tends to pro
duce a diminution in the herds, as every one can see that it must, and if, 
'indeed, as every one can see, the killing of females to a small extent even 
must have such tendency, the material point is to ascertain to what an 
extent such killing of females can be carried without causing substantial 
diminution in the numbers;-but this problem, the only material one, the 
counsel for Great Britain neither in this paper nor in the course of their 
argument make any effort to solve, unless by the suggestion in these ob
servations, that it appears from the tables that the annual killing of 
20,000 females would create no loss which would not be counter-acted 
and supplied by the increase of the surviving females.
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The suggestion is that according to the rate of increase of each fe
male upon which the tables submitted by Mr Phelps is based, if 
200,000 females out of a herd of 800,000 breeding females were killed in 
one year, the loss would be more than made up by the progeny of tile 
remaining 600,000 at the end of ten years.

The error of this suggestion consists in this, that the diagrams of 
the United States Commissioners upon which the table submitted by 
Mr Phelps was prepared assume the herd to be in its normal condition of 
stability, where the deaths are equal to the births; that is to say, a con
dition in which the herd will not increase in numbers; whereas the cal
culation in the paper referred to of the British counsel makes the herd in
crease, thus contradicting the assumption .

It may, indeed, he true that a hypothetical herd of females assumed 
by the American Commissioners, and the ratio of diminution assumed by 
their tables, may be too small or too large, one or both, for there is no 
evidence upon which the correctness of such assumptions can be determi
ned. This is expressly stated by the Commissioners, and their diagrams 
are framed only for the purpose of illustrating, on the one hand, the 
effect upon the numbers of the herd produced by natural causes which 
are not under the control of man, and, on the other hand, the effect pro
duced by those same causes in conjunction with another cause, which is 
under the control of man, namely, the killing by the hand of man.

It is stated in this paper that the 600,000 breeding females left in the 
herd after the killing of 200,000 would become in the course of ten years 
1,312,200. This may be true, but, at the same time, the 200,000 kil
led would, on the same hypothesis, become at the end of ten years 
437,800, that is to say, would augment the herd by 237,800. Thus it is 
seen that this killing of females would vastly diminish the increase of the 
herd. If we assume, as the United StuteyCmnrnissioners assumed in fra
ming their diagrams, and as we have a<ery reason to believe the fact was 
when the hand of man was first i 
normal stationary condition, thjfe dii 
by the killing of lemales imme 
normal numbers of the herd.

If it were possible to ascertain wknl the exact numbers of the herd 
were in its normal condition, and alVrvhal the ratio of decrease from 
natural causes was, the diminution crXtcd by the slaughter of females 
might be accurately represented in numbeX; but, in the absence of know
ledge upon this point, we are compelled uXresort to conjectural assum
ptions, which, while they fail to afford us th* means of staling the dimi
nution in accordance with the fact, neverlhiless enable us to illustrate 
such diminution.

sed, that the herd had reached its 
nulion in the increase occasioned 
becomes a diminution below the

2. It is further said, on page. 1 of this paper : “ Thus Mr Phelps’ 
Table A shows that the seal does not differ from other polygamous 
animals, such as deer, of whiej/a reasonable proportion of females nre

{



annually killed, in carefully managed preserves, without injury
This may be true in respect to a “ carefully managed preserve ", but 

the implication is, and surely the fact must he,- lltot such a course cannot 
be taken anywhere else except in a 11 carefully managed preserve A 
preserve can only support and accommodate a certain number, and if the 
natural increase tends to exceed that number, it is proper, and may indeed 
be necessary, to reduce the herd by the killing of females. If the lear
ned counsel for Great Britain had indicated by wlial rules, regulations, 
limitations and restrictions this herd of seals, when on the seas, could 
be treated as a“ carefully managed preserve ”, their observations njight 
be more instructive.

' f. '
3. It is further observed, on page 2 of the paper : “ The argument 

that the killing of every breeding female decreases tbe herd pro lanln in a 
geometrical ratio, is obviously untenable, otherwise those ** indiscrimi
nate pelagic sealers " the killer whales and the.native Indians, would 
have long since destroyed the herd. ’’

These observations indicate great misapprehension. There is an enor
mous tendency to increase in all animal life; this tendency is moderated 
and diminished by the various enemies to which such life is subjected, and, 
in the case of seals, by such enemies as killer w hales, deficiency of food 
and the killing by native Iridians pursued long anterior to the discovery ol 
the islands, and which is treated by the United States Commissioners, as 
it properly should have been, as one among the natural causes of dimi
nution. Killing by the hand of man in the sea and upon the land are ad
ditional causes brought to operate upon the herd after it had reached its 
normal condition of stability under the operation of all other causes ol 
diminution.

4. The residue of the paper seems designed to show lhatthc annual 
• taking of 100,000 young males in the manner practiced by the United

Stales was too great a draft upon the herd, even in its condition before 
pelagic seajing was practiced. If there is any force in this view, it must 

" be Ihe^fesertion, or suggestion, that tbe reduction in a hypothetical 
herd (numbering of all sexes and ages, 80,000), from 13,620 breeding 
bulls to 1080, brought about by’a killing of young males in the manner 
and to the extent practiced on the islands,Is fatally excessive, as impai
ring the virile power of the herd. It is enough to say, in answer to this, 
that the reduced number of 1980 gives one breeding bull to ten females, 
there being in this hypothetical herd 20,060 females. The known capa
city of each breeding bull ranges, as the evidence shows, from 20 to 50 fe
males.

5. It is observed in this paper (p. 5) ; “His asserted by the United 
States Commissioners that the 1980 hulls left can fertilize the cows ns 
effectively as 13,620: It seems bard to believe that, if this be so, Nature
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should have created so many bulls to serve no purpose, or that natural 
life can’be interfered with to so large an extent without injuring the re
productive powers of the herd. ” ,

Nature undoubtedly has many inscrutable mysteries, but this do 
not seem to be^wng the number of them. Does not nature do the j 
thing in the ciSrof horses and cows and bovine cattle, and many i 
animals? In alOThese instances the same number of males and females 
arc boriwind yet one male suffices for a much larger number of females 
than evel^i the rase of the seals. The purpose seems to he plain enough. 
At all events, we know Vrhat the consequence is, and it is fair^to presume 
that such was the intended purpose of nature. It easily enables a 
husbandry to bcTcSricd on by taking the superfluous male life which 
would otherwise be expended in internecine conflicts, and devoting it to 
the purpose of man. Whenever in the case of these domestic animals the 
numbers are increased, as they easily may be, to such an extent as to 
become unprofitable, economic laws furnish a remedy, and the owners 
proceed by the killing of females to diminish the herds which nave become 
loo abundant for profit. These are the conditions and the only conditions 
urnler which it is ever permissible to slaughter the females of u&ful 
animals. Such conditions can never arise in the case of the seals. Tihc 
annual demand for them far exceeds the supply, and even if this demand 
should cease, the feeding of the herd is no burden upon the resources of

(i. The rather fanciful suggestion has been madè that drafts upon 
male life, caused by these internecine conflicts, involve the survival ol 
the “ fittest ” ,and that byjnaking large drafts from the males these con
flicts are prevented. We have better means of knowing whether the 
contests are still carried on among the males than a priori reasoning 
affords. The fart is open to observation. It is overwhe" " proved, 
and without any dissent, except llirft of Klliott, that such contests are still 
earnestly waged, lint aside from this, is it reasonable to suppose that 
males engaged in frequent contests, lasting for hour&snnd sometimes all 
day, and frequently resulting in death, are better liltedNbr the office of 
reproduction than other males in a herd in which their proportion to that 
of females, and cons ' the occasion for such contests, was much 
less?

7. Finally, the question whether Hie annual draft of 100,00(1 which 
has been practiced upon the island is excessive or not, is also susceptible 
of a conclusine answer, not affected by the incertainties of a priori reaso
ning. The experience of this herd for half a century leaves no room for 
doubt upon this point. We know that the Russians, whose drafts were 
governed, not by the capacities of the herd, but by the demand in the 
market, took during the later period of their occupation from fifty to 
seventy thousand young male annually? and that, under this draft, the

/
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herd not only maintained its numbers, but very largely increased, and 
was, at the time of the transfer to the United States, in a condition of 
abounding prosperity. We know that the United States, thereafter, 
in the face of an excessive and somewhat indiscrimnnat^ slaughter 
of 210,000 in the year 1868,'regularly made the drift of 100,000 up I 
the year 1881, without effecting any diminution inNjie,normal 
hers of the herd. It is indeed probable that the effects of pelagic staling 
had then begun to make themselves manifest in a slight degree, and it is 
certain that from that time they began to have a decisive influence. The 
United States has never prelended that it could safely continue to make 
the draft of 100,000 after the birth-rate became diminished by the effects 
of pelagic sealing. Had the Government known, prior to 1890, the extent 
of the diminution thus effected, it would undoubtedly have diminished 
its drafts and pressed more earnestly for the suppression ot this destruc
tive pursuit.

Hut what is to be said of the consistency of those who, in the case ol 
a polygamous animal like the seal, insist that the annual taking of 
100,000 young males is too large, and tends to a diminution of the herd, 
and yet insist upon the continuance of a practice which, even when res
tricted and regulated as proposed by them, would necessarily involve the 
annual slaughter of 10,000 females, and probably many more?

' Î
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