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XOVEMBEIt 22NI), 1909.

CA NA 1) IAN PACIFI' I. \V. CO0. v. ('TTY 0 F TOIION1TO.

GRANI) TRIUN'K IL W. CO0. v. ('i'lY 0F TOJION''TO.

Appeai -irivy oulw .1pU Iion A i/ou -'ecurity--Jurisdic-
tion-Mtr in (ontroversy-R. S._0. 1897 ch. i.

motion 1)*% leplaiîitiffs for the a] owance of the securitv upon
a. proposed. appea] to the I>rivy Couiwil frorn tlie judgxnent of the
Court of Appeal, 10 0. W. R. 4833.

'ie motion was huard by Moss, ('.J.0., OSLER, GARROW, MAC-
Sand MEREDITH, J .1.A.

E. Arînour, :K.C., lfor the plaintiffs the Canadian Pacifie
Riailwty Company.

R,. C. TT. ('assels, for the plaintiffs the Grand TIrtink Rai1waY

.C.Chishoiu, K.C., for the defendants.

The)( judgment of the niajority of the Court was given bŽ
OszJ.A., who said that an appeal did not lic as of riglit under

R. S. O. 1897 ch. 48. TI'le controvers 'v was not as to a pecuniary
wmount or of a pecuniary nature. It was sîinply as to the validitv
of ail order of thc Uailway ComiÎttue. If it were a matter in-
,olving directly the value of propertY affeeted by the adjudication
in the action, that value rnight bu shcwn by affidavit, as pointudl
(>nt in the Falkners Gold Mining C'o. v. MNciniiervý. F19011 A. C.
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psF Thijwa an naton of a w7r diffrnt natiur. and thp dcci-

,ionI f Ilit Sluee (court idf tanada Mn TouCcînant aCoula', of

N I 1-t,;B S. . . , 1houghP t i ndîni(ig upoîî thu our f

Apwlon aiL ppltIs îe the PreWdut îr »Ce d uponai tu

iulg iluitt Ipiial o t1ie Ontarj:'o Ait abo e itd. Il,-rcer

ilU-o to C]li eit '. Luînnbyen [Isly5 A, C 601

Tho apjplicilntý imut ble left to apply for leave i, appval, and

thtir aplicatin fur the allwance cf swilrity rf-d

sue leu City of Toronto v, Tornt Ele i iLmt(, il 0.

MEitmTIJ A.,~~itd saiyiflg thiat he found it imposile

to îîgree thlat tile iaitr iii controversy did not cxceed $4,000.

'1114 applicauIts 11ad beeni ordctreid t, re a brîidge. hc ol

ctest thiIl tensý if ilot hundlprofd of, tho1II-alds of dolIlrs. The legis

latre eant ic suIbstan1tial1 lintteri il[ iltrli~,ad the Subl-

stneofUi teoîtecs w;lic rhge lie, rufurrud to Uitv of

T11ronto v. Toronto P. W\. Co-, Il O). L. P. 310.Lvi v, Loveli,
lm Oj 1, lu suc lring v. crinîsy Park Vo , 18 0. 1. R. 114;,

(4té v. Jaues I:Wlîadm-n t o., 38 S. (Cl 11 : l ; inson 0lie &

t'o. v. cot & Son)1, ili. 4h0ý Cillott %. LlurnsdITli. j195 j .\. c. coi

Sinîiens v. Mitchell. 1; App. ('as 156 Molii-lu-n 1ladjiatr '

P'itcy, t18931 A. (1. 193.

RE 'rOWNSIIII> (0F IIUI''LES' Ai tro\vtsiiiI w0
NIAR l"tý1

Muiéie 'orcatea Driilage Ase- m for OuUeir

rnaeArra- lin fl Rport if Egn Er i,(Ii E rc -A

peal.

Apea b 0lic Copoa i f thc TownhIdp oif Puoilev a1gaillSt

[111- jl1dgll1ent of al Draiinge Reforo, confirîning (with al variation)

III. reiport aind as~rcto! anminr imade lundr theo provi-

ýPol4of'e. 3' cf tllc Munlicipal I)rainlage Act.

'1leproeeedrinlgs wec egun b1 al petitioll t, the voinlcil of

filc t>niiic NialiI prayýing thatt, 71 order to drain a ilfclcrihd

arca il, thait tnsi lil, C'arp river, whielh commnences ini tilt

towliOlîil of ieen l(-%% north0erly throulghltit flic tenIlîips of

Goulbrihurn r, lluntlclY, and Flynn. aild finally enticetiý into

Mhe Ottawa rivr, ilit Icv dccperned and iînprovedl.
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The pet itÎou iva, referred to a civ il engineer, whio prepared a
reotpAns.spciictin and an ase~uetof the lands in the

1,1>nlip. oi Npean, Ucuilboirnie, March, and I[unîtley, and iii the
~iIagP~ o Spî~ ui' a(1 'nrp, w hieli. in his opinion. would Ille

'flc erp~aton~of htt wslipsof Corulbourîîe and( Iluntley
bot111 appile iii tu I ,ri lZufurti. \%ho disii-d Iuntley 's

ap al, difi M part alh>w,( 11thwthr

Iluntlv 110 appe l t te ('ourt of Appeal.

'I~~~~lîe ~b apelw- er Moss, ('.J .0.., Osî.uni, UxuiMC

li1.,rîor K. . and W. .1. lKîitd for the at]ppellants.

l'L . 1'rovtor and A. Il. Armst~îrong. for th espnet

l'iii judgnîeiîî of the 4. ouirt was delivi-'ý ercd liv R1inovv, J .A.
~h.alr ctîgont thtfe1 si ''î urasi .,wt its
1lgh fati no loger ieflit ien t>.> carry v ;, and11( iipose> of the

waes l,ý bv naturei, ami airtificiîall lv (iiicn f drains, oimie
te ii ho aking- iii and( ovriwi lg, ai,'! ev ai~n in-

10 ti>.' 1;1 d lui 1)U struail i11 Il' Niitle and The .'fi

row a d of il l cOnqnt e u li e e l e l aîîd \o< nw fr-

'h riagf îli l, s fetori ie, i ird ettio vtîîn

aiong t and s unal b toiiss o jil 11 litîj,îîdn d1«ýitcl:_tv '~

Att iug upon hie iprsiiitha thtýll ainage. ilieil in

tlîroougli the idilui o le'es reîii is nurarried tio îî qîfiient'

or] saiiaco uit tIlie elgne s sd t lle lanîds iii 11)1 l;ied
111iitione ara sing'- tliesu stroeaios for their imniiedfiate oultt

forI 4ofut %%biiy.wiile- otiir 10w lands in the townshiîp were also
asesdfor beefýit.

Thli. rluai dfffltu lt.y in hIle growg ont clf tli, if' ttii îîmunle;
o! tlue ltond(Ssussse fo'r oilet, the conteioniý b ing ia as

iiyare.' ciprîvlliigh lanlds, tliey. 11;1\( alre'advi a sfiieîeiit
oîte.alid do( noit nvvd and wili net use the' p)riloseiýi ]w oltîtiet.
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i-1e îi-ra fV 1, 1e ore cf Tf Ut tl Ili(,!Iuce l sideýiIur-

Il uiw - 'tl. livws t li , _ Sutt , oll i lu rd- t> s A .efrn

i ? tfu-iiîuf-1 rfrt - Tow ulIip -îfI iwrl A. I11. 2

1< 1o tî IL ti Ilua ;Ii T,'ow I>ti i 1)tf Walan '? a( . o. 1. ist.

I n t1 i -tn fta îd. i - 1)e i tî Inv ti nu i - vt ah 1ht - F U ( ega r i t

ttî, îî--t'- 1--v i->tut11,ltV 'e lare tlit ar it 1t1- \0 l low

'iCî tît- oi irftt lar- l k-1i t 1f f v ,\ a t 11 t> 1 L

~~ni~-vfl ~ îî, fmu hu L t lit' ii r- litivv i te tgt(5r fe il a

-\i t - ni we 'li pv ti- g i lttt hu îq a nti-1 uvv-renv' t1((Iý1ILtt-ruiL el

i ol 111- ' t le.( 1 1  iff'7 i 1 f, ifi til dt ;L-i~ l iil, 1 t ti ttf

Il ~ ~ ~ ~ ~ ~ ~ ~ lut vtîv IIIv usitt- iai->1 ttt stUt ailtnt1e-ti iiib' a af îîwil-

Udt. ~ ~ ~ ~ Il pnn''tjîul.Iiiruu lti ogh t v tittrt, il îls

4 uss t i vti h t-i il d Il t oilu> t ar it rr an ds ii fat- or

tlî i'p tîv l -,util. l I v fo n asv al favb t lîat tiqt.-il

fi tit-ti a- 1t i l k la l, 11 1> s t riti qn uirv1 tt tU a teL q1 st r ils

vont ofut a su1tti iîî Ifîr i> t te ; - î ur vonl il ri, tîPtat0

tht-p tf erhi ut, th-tftît ii iS p t i v ii i oi nti(11 a e juf u -

1fort 1-, as ivltI l i nîgîl. s el thyme, for the proposed Il itît
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TAIT v. SNETZINGER.

Estppt l.~ nduil Te~p~sljiP v £u< lýii-Judgiienl in
Ikr*r.ction as Io Part of Land iin iu'o)i-deenUty of

Cupri ~ h tLimo'îmt ftn thLe jtltigliiellt Of FALCONBUIIaiE,
(XJ..B.,w hotried( tlu actlion without a jury, ini favour of Jie

Shek'sind, to(> ihbti tî litii n lfnaj clainîied

iivet k' the lîîiî for. and F'r'ar1 i ti tîilrnlr
1uk 1"ciL relea1ýod l1i' iiiir', lo iSu iL SLit'.L [id i , -iahnd

i 1t'- tnuilowerix Il ro tP i La'i '-a-;t ito 'PT liu lanu( il] qlwýtioîri ]av
otlh'. \%.e-t of j' d ~v~appal entLyý 1vitier( [ne to forfln part

yf er hra!H y, sp IM Y Yi oîîîbr s owu. Tho Phautif! elimetl
thea'- tj1I(o t hu wt's of Ili ; l itieý was de(rix edl tLrotugh a >;ale. b\
the sirerîf 11to ou lesie of the inferest ti' t he heir at awý -' Slieik
andi a d11-d If con fir1mit on to t ii ' v h ilte InttiiaIs. Fledoftl'til.
ant eliîîe tiL under nu Iets o wuoîi, 1w lt'td Shiik
iii lins I îftitie ý-oIi1 lot 7, widIl lot'. Lw asserteii, inellli tC. landt
In dliaputel. shwt'es and tLiost cliii îiingiude h t wert' foi' niany

years uipssin of lot 7 exiclusiv i4 te LIni ini dispute; the
plainig aserte tM tHie latnd in dispue nexr was a part of that
lSt.

Itlavn bud-n dtIiit'd by jle 'own1 frcssr o aqie15
acris of Ille wtr 'nad of Hmie slad, forniig part of tut froid
in li dspu, for fLu purpoe of enlarging a cariai, prcelnsw(re
in 18ý9l1Ijtl14-itt' by tuei Crown k'v iniformîationr ii t ie xw iqut

Coulrt of ('nd antW iliiî A. Niee;01ite atLniiel Tait
Ille, lainltif!>, Adata IMO )iinWgrp ememeto "y (orge S.

Dixoru., Johil G.Sntine (1 tu'df1o au> at u Sinpernl i
ent of Indiun AMfYVrs as defeîîtlits. Thi orîiîii -t ont th..
takirig of tht', hill(I '(1r tie 11>e of lier Mjtvthiia 1lue (lefoild-
alnts eliii l to Lîaýtc an nsae ii f'e i iipe i ti)e hlndiý (il silîI
ait es as u 1w t(u11e îlfiiliisco auiiru 1), assigîuiîit'îit nJ lease
froin t1 iiai ii Iler MfaJestI is readv tînt williig to) pav
Io tur deeiiat r tir et iflti,(lt suet to ally clain of
lien ijaegood hy tue( (tirttedît(iyea f Iltiî Vrtairs,
in FuIl MSAtiMfcton and disiarge of aIl sclm b tu defesslnts
gr odlers by reason of the expropriation. To tIiiý informiatioîn
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~.epaaie dfuîu ' Ji ilud by tl), defetliants otlicr thanWanr

!t-1r tliv tdit Sheets w..\hose dutmceli h.le adoted lle

1 t lrrt ;tf th 1 lua df~iuv was toIýi rais e I tlin, tIy th1eý isse be-

ttit tie d1fuda [Il Tait I 'w th l Iitt1), lofn th1 e tuelk h and,

and tt , i ( ia11t S ýI q -ts anLd S Il t1ziîi gt r1 1(ow t i eL detfe-ndan lIt),

1oU ttc 1tiur. L I l ( IL b i Ll 1-1 o! th % non the o p r(e o1( wh 1iul the i 15

aL t ft , nitil ai paît. That isu ý>w %as trIiedi by t lt- Juldgu o! the

il liquvv Cou a ud fu ]I Ii favor , i !1 t lie n L( ow pla intiii fad

l.'poïýilthe ria l if hi-JI atio (in' hic ttc esopl wa

pleidttlbx ue pain iii th proeediigs ý 11101 tthfr e actil, îere

Tle appe-Al Uatý Luard l',v Ntoss C.J .0., OSEGmRow, MAC-

t Iîx nd Mî:Tt JA

F:. 1>. A rtir, N. .andi P. Smiith, 'K.('., for 0itc lfendaîît,

U.1.Witso, 1.C. tllo plaintlif!.

UÀuo,.1>.\.: It ký true that in t0w forwor action the aubil-

juit mîîlltfr %vas t1e Vi iltreý, lind nlot the whole parcel. But thel

qryilitotue 0w itle Ili thev 15ace ncss to detiermne to

Mbon lic 11 e~rpiiiOflnic 4hlid bie paid nesaiyinvolvedl

:0n Iin1iIrv ittt and anI adu a ioti upox tlle fllcts upI-on whluè

tlie ltlg to tIa li, t pari el dpdd.And, as ,ald by.\ Lord

Elleîltt C tiuglî C li (i lut lrni.l tteo 3 East 344;, t 35

h tn terisrbtti iite lec bY the arty andi

'Fli et1ppl' ,t Ilxidu- parties 1111 priviles front con)lt4endillg to the

onrr Mf 0int pouîît or Iaiter oif fact. %viwlîili aving- heon otwe

ti .tîî t jîîtit isuebythmor byv those t> whltill theyv are

fo1u 1 tit îîmi thiym. 1

MEtîIitti i, *1A. oncurrîuI, foir reasonns gÎven in writirîg.

Mos, (.J... SL ansd M ~ckEJJ.A., alixo concurred



1 II.'ILLE r. !)ONELI.

11H ilr C~OUIRT OF JUSTICE.

MEui.iiDITII, C.JT.U.1. NO)VFMBER ISTI-1, 1909

MATICILLE v. I)ONNELLy.

aadod<id 7'enatlI)ttly of Landiord Io Repair ('orenant in,
L-s 1iability of Landiord Io SI-ranger Injured on J>rem i,ýs

by Rcsnof Aoit-repaîr--Notice to Landlord-A1iuwlJ> '-
sion of Teniant-Construclive Possinof Landlord.

heplaintiff sued lu recover damnages for injuries sustained
by hlvmiii at a hotel in the town of Thorold, owing to bis havîng
fallen throughý-f an openîng in the flour of the miortit verandali of
the hutle), the condition of whieh was such as, to be dangerous
to thuse, usngi.

Thev 1îotý.l was owned by lthe defendaint, and was at the lime
tif tht.- at (idenit ouuý(tipîedl by Hlenry E. iVikerinundr a lease
frumi thie dufen<lant to Alred S. ilimdatcd tlle 50lh May,o95 f whieh Wilkérsoîî was the iissignee(, and thie aigneto
Wilkevrsun waS mîadi, with the written approval of te u nat

Tl'l e was mîade in pursuamîce of the Act respouting Shiort
Formas of Lseamd cmitained a covenant oit th t of the
ieýsaefe ',t lurpair exee tnside repair-s." and thiat iw lsse i
repair aeorin notice.

Tiie action was tried before MEREDITH, C.J.C.P., and a jury.
The jury found that lthe condition of the forth verandah waslý
sto umuake it dagristo persons using it ; thmt thie defend-

anit illd nlotice of its condition before the plaintiff was inijiired;
that the plaintif! was injur-ed owing to the condition of the verani-
dlah; ani thiat bu was at the tinte of the injury iawfuiiY uisinig
it as a gucast of the hotel; and they also found that the plaintif!
wus fot chargeable with contributory negligenee; and assessed
his damlages lit $i

WV. M. Gerrmxi K.C., for the plaintif!.
M. J. Mc('irron, for the defendant.

MRÉEDIT11, C.J. :-The plaintiff's case is based upon the theory
thati, as- botween lime deuendanti and bis tenanit, the defendant
w-as inder an obligation bo make such repaire of the premisei
aS rllight be niecuÉssiry* , and that, having falled, alter notice of the
want of repair lu the verandali, to repair il, he il; hable for time
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danagt ý utaiîed by the planiîl oWing to its kagroscndi

tlion dlu to> theý wait of repair.

1I ar unbl to sceu that tIie- baseý cuntains anly cuVenlant on tho0

pant uf tu dfedanit tu do the uuitsido repairs. 'Ille e2xceptioni

11'î u lo'naîtt's Icueflnt hais tRot tite Ifee(u a cuvlan o

part Ici 1110 defendPant le mlake' outa1ide rearbut ulUrelýy ex-

oupts sueh epair f rom ths w1lit-h tilt ttenant is lu mnake.

Bu,1t, ue un if il wert oit i l \rwise, ilnd tilt, I l ao laid totialied

au express tcuvenatliit unl tilt part utf thek defendillant 1 ik th',

out~îe repira, nti i iii t dufauttli tn aking hratrnic

utf bic wan kit rI-ual r , .'Iure tlu paýintit il%%as injured, th plain.

ta l!T ï iitt, Inl ILL' ILL '1ut, enîl d il! b( recU)oer.

Uaý ai îr k. I'pe [VP3 'I -. '. 7, [ Illiti A. .4

fubwdii(IfLirui'.bn, 1$ A..i7,i ousv

agtmt iciaiîifsrgltbrcr AeeurdIiig udueae,

tiur an IIe 1--îu I reuvryb re.asui, ut1 tuee'l eatbcus i

jhi3l tir 1, taîa tu, il, (.ur un ite lîLr thatby raso of

lite eui ejiailit t 1t.1 f undai>t suntr ieyiipoaso u

iit 1,rnî usi, attd 1 qýI h rfure, i -(- n1 )littrol utk tîexi Xe a b it Sxat

cil(1ef u w the jcuvenaîtt hia tIIIt thlut eflleet.

It is u i oýýýsi Lry tu1 refer l it e icarlr c - aiS, 11nos t, i f flot al,

(if %vlc iî a lre rfo-r red 1 W in Caival ier v , op1 e , fi ritheor tha 11i t1o 1 iiln-

tioni that tho Statveet lof the law b y Fr, r X. 1 InIlg b Ilois

,Jone, 15 C. H N\. >. 22 1, tiliat -a ilanir wholu aIse tin

dangvr4ous- rte( is; nut Iiable t tue tenantlt's (Iînr r guts>

for açe'idenîýiS llappvtîillg duri1n1g lite tern; for, frauti aparl, there

ws nu4 law algamatý letting a tutb1iow ouse, and tlle tenlaIt's

r1,1tIdy îi upunt hiis utacif anly," whlich i said b)y Loird Mau

uaghItIen is bifflqeIon: . 3;ad lu refer. to the state-

tuen-lt ()c Lord ,Xktsît n p. -P,3, that ilite liabiiity of al landbol(rdl

\011, ennt to repair is 0rwtol lte Il sainas Lin Robbins v.

JoIues aint 1,111o v.. Cou\. 18) iSC Q. b. 11.

Ilus noit bou unirluilhat ilyillthg 1IllN bave ii id as anly

applica111 u11 hIc ibility ut a lantilurd for ani injury donc by hli,

Itosnfiiing upofti Ilis ne1iglinrs owing lu wajnt of repair, orfo

an iîrydnluapsrbywIlgl siuli wvant (if re.pair. lu1

_uî h ie, i rdlortu po)intsý out iii Caîneon v. Ymung.

C118 . :ilu p. I1811, - t1ie person injured andi eliunng dlaInagets

Ilai>u hi> wn riHlS and hio relaitiol th ufnditing or negli

gett rupwlt'is [lot eoltoUe y anly voluIntary cuntract."

Th aLPc -t in Inna therPe'fuo)re Le d ismili j set(1 i, t , undero1 e il 1t hec

circunslane Illte dIýsmisSal wiil be withint cnsts.
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IIISLOP V. LESTFER.

J hd 'nt o Furth er Dîrectiotis-Scope of-A ci on for Possessiont
of Lon / 1Declarai ion that I)<f< ndant Entilled /( Specî/lc I>er-
MA"%nl7ty of Agrcetnt Io (onve 1 Land in (,uI~iont-Costç,

Appea tvhe p]aintiffs froin the jut],imnet of iheý (hanoelior
daîed 23r Septentiw.br, 1909, on furtiter direetions and a-; lu eosts

reeve )v ite jiudgntent at the tr-ial, dated lthe )th Mav. 1909.
~IFe aci "n Ma- brnght to recover Imesin of two lots ini the

rily of strtourd.
Til hiý tlneto eer the ilefeudan we up an agrreernent

Wwwet iepaitiT' î i esso iffle and on1e Jantesý F. Siniti
dajïted th'. Crh AprýiL, 9 for the saeof the listtIo Srifh.i of

Mhieit algreetlnt ie aiieged hoe was the aigeand elaimed the
rigilt lu posseriSionl unfde thatý agruenent, and specific. purfonn

ance,( 01f il. ae ing tat ail1 intluet f pu1rchaoe imnoney M'hi, I
hlid falienr due. h1ad heen paid.

jiy their. repîxi lim plainjtifis eti, thal hotui Sieiilh and ie
(1idenda had fiibd 10 nmoke IH paYIttCtl am! Wu "nir 'mi the

termns anld coriditioxis as provided ai! uontai in lWt agrenien
with Siland miat tine cas (f te mo~sno, of the agrnent,
and dunied the riglit of the defendaniltl ('l.sio o lu peur

By ilhe judgmen(ýtt at the tral it was; rofriedi to a spec-ial referee
tol take aaccu or ilit anon pavable une ho agenet a

tit oxmeeenn of lthe act1ion, as weii as up1 1l) and ineiuding lthe
daite of the rotand i was ordered and adjudgod fla lthe de-
fendant 410111d, forthWith afr tMe nmaking Of lit repor, psy l0
the plinliiffs the arnomus fond due, antd lit Wit dufendant uintil
defartt in pnyinent of fle antounit fourni due should hiae posses-

sýioni of the ]and: and further dirýections and tue question of uosîs
wem~ eservd unil amtîe lthe reprt.

The r9ep-1t of t1e seiai reere ît datced l1 ite2d l.19
and the ftnding of tl-Fite ,1 reere as at ai the mnneîeto

lite, actioni itere was due andi payable under li4 agrenmt bCw muni
of W90 smd tol ie antottat due atxd papptbi al hie date of lie
rvpoirl wvas $131).

Befre tlt' flearinig oin furîher directions, lthe defenldant pald
the $130, snd toat il had been a)so puins riled in lthe judg.
luent on further dieton. l aragrapi 2 oé lthe judgmnent
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àV was dlarcd thl' 1 at ,pon the defendant "c duily iiakiug ail futuire,

paymcnIts "( puireha", IaoIney, i1t11est taesan sssset udr

the( ;ILreeiet,i ) aý an d wheni il d il thle fi li nerl t. rei an11d therb

pr ifod d and 11111d 1 n tl flit' Mh l t11 reqf 1w filly, paId, auJ

ial]ie," h defenldalt sheouldi he and WýAs P111b1101i lc to have

the agrveeit spetuyporfor'ued. 10a\0 bcnlr'rvdt thle

pIlaintifsý to apply f'or furthcir dietosin vase default ýýhouIl lie,

mIade in maiikîng li s futurlle paymnents; and asý to theit, dt,

rdrwa, that thv lie taxed and two-thirs of therm nale to the,

1lainils ami one-third to th! dfendant.

'I'lw app a z er wMEIDTI 'J(l. ÀNIO

ami TIELTZEL, JJ.

T. Ililop, f,,r the plaintiffs, contended that tCe declarati

hchthi. iiidgrniet tahOmd as tu fthc right of the lofbîant tc

speifi pefornaz tv as not warrantud by the jiidgîîïent at the.

triail ohythe- practic of theý Court, aiin also objected tog the, dis-

Poýiiiou Illadi If UIl costs.

R. . Iohrisnfor the dofendant.

M EtEiTiivi, ('. : -- Wn sec te) reasou for differing front the dis-

posionru (, the (osta and as to'the othler ground it isz t, 1te

regetedtht there wihoul hve ic i appuil as te a uatter of

ne mprtacete the pglainti1fs, the dec-laration of righit which is

onprie f heinig ne nliore than al statcniE'nt ofl wha1;t 1- thet unl-

queist ionlialo righlt of thlit d01feîdant, ViZ., te havet a iI 1 ecîli 0 of

the land ulpon pefoma teo tite conditions o! the gemn on

hihit was te) lihved te hiuî.

I haveu uxaiuediw the sefmgewhat numerous cases citeld liv the

learîe couinsul for thie plainiifs, lut none of theur shew that the

Uhano0klr erred ini umUng %h deeclaration of righit comiplaineil of.

1T111r,1 isi no suegh lnquIalii il rle as counlsel -onltoendcd'I exis for..

bidingi ilt miiking al declaration o! rights at tile hearig on fur-

'l'lie e!ll o practice applicable, is thuts stated ini Panicll's Can

ol ery>actîie, ',th cd., p). !,9: '-The Court will not take any miat-

fers ju onsiderationi at the fuirthcrýi hearing whielh wcre ini isslie

att thc firlmt hearirig but were riet then decided. put into a train of

invstiatilo esre. And as te declaution o! 0i4;t of

parlltie-S it is saaid, p, 948: "Inu general, if the caise is suicli asý Nwill

admit ,f it, thef Cour wil on the, firat hearing on fuirthefr con-

>idera,4tioni miake a final order, antd, when pi'elifinahry inquirie's have
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bee dieetd.it Will, wlhcn the case colnes before it u1paî the
Mate'scrtiticate, dclarc the rights of the parties in the matters

fIn the casez at bar Ît Cannot be salid that the judgnîent at the
trial did nat, put îiito a train of invesýtiga,ýtion the matters in issueat 11;u first1 hearingý asý ta) the riglit a h eedn apseso
and)( ta, Thvfc]'fùnac.'e rightL of thc( ieodatt bothi

wasl dcîc. 1a' -. a algd time %wat of the Ilie f h agýree_
ruetaîd le >~.Xîîcît' 10( rotbcîîixiadýe at til,îplae ti ntes,

aîîd ilt cannot- h, -;ii i liatl 1 lic ilhîuirîe wlîv icli lri, ed niay
iit aebenîtcdîl t,, unbl hie h( Curt, ait tue u onarîi~ fur-
thevr iriian, t a4 deterinine wht1w u defendaxîit w;is eîîtitled ta

the righ,,wiit4%eîh lie claïinîed.
lit ny opinion, the appeal fails and slîould be d1i'inîissedî with

MÀUMîîo. :1: entrly agree. 'lie jiidgîiiit pr-,ioaunced
it iw tial iînd in(irrvd on thc( reor y Mr. JusticeRidJel was

1110.hi j1dînîîtif1f were ('onitcndî ng for, aîid the jdgrnent pro-
no he y i (hncfo n further directions, was sîmiplY an

amlfiai o ailte jiudgîncnýrt oin the record.

MOiUON (O. IÂMITIEI) v. ONTARIIO ACCIOEVIT INSFI?
ANCV Co).

)~mpIu :' I.iabiliy I.'ira <e*Jnlqa aiR<' O<el'd i il OfU

Ti iR'iofl wa' first tried hyv M wMA1o~ J.. andi, illdgnîeint
givenr for. the plîîiîîîils (Il O. VW 'S. 28). ITpon pealil a )iVi-
~îona11 Court ircctedu( a new trîil (P.) 0 W. l?, ;39). Plie aictionl
wa Fihrouh taii , reuco\ver tuIn a iliunl t aid b' t he plaint1( iIf, ta anc(,

Joncsin repect i a adgmen re-ere tgains tue ; pliît 111- b1v
Jocsii a uation ol aaeissandb Ik ne w iii th('

pla'întilTf1w enpa1let i dfna t lîaîgir d tue' plainitiffs
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againq. 1os bv liblity for such injurie,-. 'Se ,-ones v. Morton
W'o Linud,1 . i L 1 I 402. The second triai took plaice bfr
Lu t HYoMIw Y. it)liout a jury.

IL. Il. Powart, K.3X, and D. tJrquhairt, for plaintlifs.

1. F. Ihelmmth, MA', and B, H. Urcur for defendants

Llo na Y. y-h fluAmr givig èiw bo the action are fullv%

set fr-ti ini iy brtw aMhnsjnd(gnwnit, nd in Jolus %.

Moý,rionT ( 'o. 'i In i tud 14 Ol B. R. t evie i (1L 'i ilN l wi ch , soi farC

as l11 l1 appîvb1l' was: h) coinsent nliad e part of, the caseý before mie. Il
wail ýI i lnppIleîilnte by t1e oral evienc of tho wvitneuss IýSard, h

\was(ilU al ilu stb ii nt onily thlat the- accidenit to Ilhe bo1~ones

\\i aS t:11-c'd liv t hoolign of the Morto'n C'o., but Ilhat the bov
Vi inljorcd L- wh li oforining, as hoe was. oblliged-i 10 confornm, to the

ordersý of I lI would fo1o a a result1 of the vne on the

lttler-n j lr hîaî threw s al bral by the MortonrGi (ifo the pro-
%iîopr 1f th'. Workmleli' ('onî1pensatýiion for Injuries Act. Ohbjec(-

rý)I uion Iw alma t, thoadisio of thiis uvidenlcu, onI h;)o gr-ound

tIat;1 thek 1laitiftl[ solnght tlwrobyh to base their rig-ht o Ilie indemn
liedI i % tlw defeundants; lpon al nicw liaih lity. The evidencite onl lIis

jpint iunt1, I lthik, beoct 'fIn owey %hIli t Ille tif
nom, s4tk lu ov was paid limier al jud(grnenýlt in w'lîichl holv
worp 11111ld able. only baueof their bre-acli of the(, Factories Adt

%W*lr-e its oplen 10 lue to find. as upon Sei ev(idence I shldli find, tha1t
tlo plaintifs, worde also hiable ecus of their. breat-h o! the( Work-

îm.'sut>îîs~naronfor lI.njuritý .\(t, ithe fauet wouldl romaili that il
w\l toin t liu'i Ilu 11w'alergolifil that 11w 1fli iifs ver huldl 1iable
1,r l1 nowýth' now Iý1lk Iu, u t bi 0 relimbur)Il>i. I ti ino. in mlv opill.
ion, o4uto mei b onsdreiec upou wvhich tliey iiigh-it h1ave

Iweni l'lt we l ot hil]( o!her-wis, lable. IrlI-Sar evieneho-
ever 1 egad asadmssil t1e extenit tuat it ellable ilue to

tinid, ls I dol ildf, thati there wngligigen underl the Onitario

Vatre Acd octcalionîing tlle inJuryý fi thw boy 11111s sud etitlillg

imi toi rccole bue daages froun bbcv Mortoni Co. detecrilni biv
Iliour oif Apoa.Sncb ilegligence onsit in causing theq

ox ta ute an leto wfich tlhc cornlpanyv then deferndinig knew
t la hoont o! repaîir. Thli cmlploymilent o!f Il bioy under foulrteen

siors ol! alge, asý Jonces wvas, is evidence ofrelgne Fahey v.

.Ie-pitioti, '! 0. L~. P. lP9: andi the Morton ('o. were in fat neghignt

iiexin g flic bo' conirflry il thc prohibition o! hIe Statlute. 1

1,1114 t1aIý ilt M<'rtoI) ( 'o. luid, prior to îlev accwident, lio knwledige

flait 11w- i lm oncr was uinder the 'geif fouirbeen. Th'Ie Condition

in hie pldicy i.taîe bv the defýcoodan Y thbe pintis Upon whdi
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the defenldants relied hoth ini this and iii the former trial (il 0.
P mil 1, p.;" alri-is 4 no grotind of defetice.

It is4 fot necessýarY for me to eonsider the question of estoppel.
bat, if it wer(-, 1 ý1houId find that the defendantsý were by their

veidu ili 1jsînhî ttc 1îee blIrden of thedne iii Jones v
Mor-ton (~.Liiuiited estopped- froni disp)ut'ig their liability as

Iiiitie by thet Courf Appeal, or as 110w determiîned.
Ther w1l be judignîent for the plaintiffs for $l,983.87, with

intre~ frînthe 1lîh I>cuember, 1907, as found by my brother
MNa( NI;ioii (Il 0. W. IL. at p. 832). 1 consider that the plaintïiffs
are nttclto tîteir costs of lîuth tbis and the former trial.

Il»u:iî. .P.i (i.'1AINIDS. NoV IMPER 23M), P)0i9.

]IY(IlMAN x. 1?ANDOI'11.

Leari e,~ A1pel -Ordler) of Judge in 'ainb -Con. Rule 12378
( -,',',) -( 'cli'n I)ecisions to ID ln esnbIoubt

Apliabonyx icw phînltiff un1der] Con. Ruili 12ý78 (î77) fri
leae t apealfrornw ille order of ('tTJ., anteo 171, di rmissiniz

an appcal ficm thie ordler of t11o 4n~e i (Lîu11>r, ao 11,0)
fietiing asid]e tle eric of thes writ. of suin omo)s (.1 the lfde nt
E. &- c, Raopif' New Yo.rk,. by serving Jfohn .1. 1)ixon at
Tort-ente.

C. S. MacIinnesK.' for tlie plaintiff.
W.E. idlt K. C., for- the defendants Randolph.

StrclitiJohstoî,for Dixon.

RuI>t>Ii i.Li, J. : I liavo in.- Robinson Y. Mills, 19 0. L~. R. lt;2.
<-nsdeedthev condiýtionis under whieh such leave shoffld b-

grarl.
Il i- aidwitted thiat thiere are no conflieting decisions by JndfgO-

of -fIii IhigLl or fior Offtarîo; but it îs sýaid that fliero are -on-ý
flin c 'i h\ tlOjiîge of the Iligb-1 Court ini Englaild. I

do inet 01;h1i.1: 1inît t ïa isufflicult it is: quite l p lai th (hoigIl
('oui- refc e, i, thn Ilî,ig (Court cf Justice, foi- Ontfil-io.

Conse1ucnty th p1rov-111o f (3) (a) cf the Rlule le, not

if leae is to, bc graritcd it must be undler 3 (6), i.e.: (1) tbero
nînisl a1ppeýar ta nie t( be oil reasen te doubht the eorrectness or
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i1e judgrieîiti and (2) the appeal muist involvé mtatters (of such '
iniorlneet![it, iîî ily opinion, leav e to appeal should hegien

It u 1 i--ii .ee the fiist preic(jui-ili i-~ lot flic sAne- tIat

apipearing- Ii the OnitarîoJidatrAce. 12)rfredt

l;-oid III tlis etin But 1 amn flot abe o even l fai
lit-( t-iittcd h\ thc lB'ue-i cannot saY that the-re is good. reaelon t

ncue~sry hatIslîoud, go into) anuelaborateý disc ussioni of the fi, t
or] thie cases.

Thoi mîotionl will be dismi-sed wiýth costs to tlie dfna

]adlhi1 an-\ event; of ileacio as. in Robinson v. Milis 19

0. 1.. l". 1

BENvw I>Al: izI

I il 11 Pe ii*ioti Druuef Fairm - Hf e Ei u

J>~il yI)ei/ c(hog Litd f e(if Peviu .

Motion for. order dee(Ilaritlg the congtructioni of thle wil! .f J"111

Thie t4Iftato deý-ve ail hius real and pers;ona esztaite t, ili.e,
ecutorsc iitstdietgthr.a ui t im asf lý thle intIllst o!

1u et a to wouýld ermit to -olîe vt1ho rea"l es'taýte t o Ilis sons the rcinf

mi l d, .ubilut 1w fue 'oud it ion lnd ('Higt ions t lerein Il r~e1

li't len d i4u is to h is .on iI( i l . es ( i îa I. l ; 1e r t 1dc.wIbc1d 1a i ndqý,

siî1e t m viow -r. tiihi foliowIIlý i cond(1it lin and obligal 1-114.

t hit 1- t o suiv%, t1e said 'lson .1 a Iîe ( 'ile sh1ah pay to hlis moIthler

quii ;14 I -r, at sncb tinielorl ile 4i 111 mx ýlid exuitors shalh appoiîTC

li'siiof $l) uighe ieii hthnysaid son .a

('îreu hahl noýt and iS hereby restricted îrowilit mnv timeq duir-

ig lus luftinuei. .nnuhrn . . flic said1 above erbd

rea esitte, Illit Ili- imv farîn or reiît tlie said farni prop-rtyv
Invied iii hi ic flily sa;id son Jiis(lae yn ihu

lafîl sshieoidsrbe farTn sliailecm tleprpet
-(,Ilso Aloxnder, . but. in tue event o!f Ili soliaue

('hari' lavngissue, the( ahove fan hhpa. to hIis ullidren

uneoiilc hi' condi iof 1 itle. . . o ni w-i fe 1 gi,Iý1 und

bcu1iieatliW Alu oîio 20ii lieu of d1ower to be paid, to lier vvalv
duigl lfeliiie lhY myII sons as heýrelbefore dlirected. togethevr

witl on-haf otti. jbousehîold fuirxiiture," etc.
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Jailes Chiariee havîng dieà ]eavinig issue, il. was held on a pre-
v~os aplcaton 10. WM-. 114*2) that lie took an csbaie for 11fe

iiiy in uilnds ini question.
T!he quiestion for the opinion of the Court mas wbether th(, sum
pf $10 paabIe tu tute testator's widow, le Padget, w ho s-îîr-
~ ied ws stîh a ehiarge on the lands de sdto Jasmes Chiarles

and Ijow the property of his infant chîidren.

C. Il. Mfaclareîî, fo)r flie widow.
T. Nixoin, f'or ilht'-( Lvxturs.

TaesLewis, K.C., foir the infants.

J.- . J. . 1 amî of opinion thaï; tiae onlv interest
hagdwitIi the iînniii wiîq tbait which the son Jaines C'harles

reee,1,iv. TI1is hii is raîs.ed by iniplication that lio oug-ht niot
toý take- t1w bnifit wiiîtdisc lr1ItigiL flî obligationr. This '.h

~ensto mie., tluo al tvid Io that which lie did not reiethat
i-u, the revsii iii tlîc hland whiclh passesu fo bis chiidron "n)

eoddb.v toîîIdition of title."
I rtieeoe of opinion tuai, f1lcsurit of $10pybeto

Ellitade ueea-a to be a chariige upon1 thie landsl il, questýýion
upon the deaili of Jamtes (Charles.

DIVSINA C(OURT. NOvN tBîW 23aw1 1909

STEWART v. COBALT CURLINCI ANI) ATN
ASSOCIATION.

? (gIgec- Brozking of Ri ingy of GSp'ttrs(iih ryi lor
Jtink Injîiry IoSet orL<hl4 of 011 mrs Iv/ii

.1trnth of Iai<ng Eupnr! i ('- if"e, .lh t
Warrunfy of fety

Appall> thit' eednsf>îtejîdtîe of H î:.~ .
141 6. W. I?. 1'41. findling tht, dflondiints liahi'e in daiig~for

pe ilm l ijurie-s sustaIinedI by plainiiTi, owing to tia eak of
a ai Igi froîît o-f tue ga]ryJ tlle d1foidantsý' In1k, wlerubly

the p1 ainitill, %%Iio hll paid for admrission io se a oky nth
waa thromn dowîî îîpoîî thl'. ice,

The appeal was heard by BoYD, C., MfAGI V And LTîvi



THE ONTAIRIO IVEEALY NOTES,~

Il. E, oe .. for the defendants.
W. M. )ga. KC., for the plaintiff

11Wu 40,iinro the court Was de-eivAred byv n, C., whxe,
-iI t bit t-ue \%;a, plenty of eiîdence le, uphold thé.uw1~,o

,if faet that tll( fronit ra11 i i te galr fl ilt rink1 \vasý nul co

bruu~lit uon it. . le. P.~ 1a Cion ben. Ib1é-îl llf

ljlf CIu euq tu 2 Srn, . 1-ckrl. L. .5Q 3.14 0

C. 11, 1; MiC:1lluin1 U.Nrben . W. Coi., 4.5 su, IL B',

1!iII, li. I pliU if Mlt) acio or.l k

A pel 14 h defundant frontl thu judîen u1llf lUteON ' .,li

Bv~lue, li e, fowre ohie plaitiif ah R>igiin, saskatchei-
wa.Thué appb, \%u daîagc bv ru transwit.

'1'be apial lif-hard byv Boy». C., M ýoEE andiLTUFI»
ILI1

11. Cs~ukK.C , for, the fuans

McUrgor uun. K.,. mI W S.Morde», for the plitiiii,

Tue ~ ~ ( (1wnen ufiucourt wasý llee vy Bioyl, C., who
sa1[i<l tat the, ainII f1uestionj téo bo dcgterîn11 ied was wheigtherý 01v

pri y v i thle, aipples- was- il]u lie, bu1 o r the se1ller, or, hlad t he



sulr, hephint'rili std îiîi'.lfof al] prîîprietary right ini

A qUftt fapi'..ud roifrnî lfgiia bv he dle-
fîat w ur placudl unl ia- ;Il 1)y ttei Jejiile1ainîli in pur-

(nan l 4of, u Ill tcrhî uf[h unr i.e., "f. u.b.>îar. iy

1-el ucridl he> îîiW.î and, ~îcr ing aiiuther
î~rn f hucullral, u ~ iid urcahon meivr ait Rgna.*'

'11w ~ ap goiswcu ctxilemmnyiîbraois b Al Wfidiîi
ni ade uult tu1 clî, i 1' iiosacn~ 1 Bîînk JMiî to

be e¼1ag iitii avi aI Jf tig udw rfs hsgi were
als fuwaried làt the bui0 0' iadin ta b u eld and pid

by he ufedansand upunîaynwIet 11( t lie co 1:iingi fer t
lie andd o erthe d, ifudani,. Tlîlum in" dli noa sav that
the guud~ wure 4 i pp a, i iiiîi iin , f or it ;I li- r -k Jf t1e ur,

wheua îliu bui uIf iaiiiîg i sil-iew tiiat the goods were sippud(,i as
Ille prprl f flie seller or uf lus aguts, I li Bcunk of Mont ra.

Th u lipn t "f. a. bV nt Biil i as iwt a uuiî4ructive
dei~to ie carrie for the purchaýols il wiis a "ei r f pusý-

esunto Ille ralwa veunpaniv plnslntl to HIe 1biI oflaig.nu
for ie selrm u gnttebtk Ilegn and no llvr

cf po~e~siuntu Hi ptî iciî~ve wa~ uîitunpiuîîill iilic cepe

and paid for tiuapeah egn. l'liîinîieOî anîd
propep weru ulikeý %wiîhîidi lv Uicllr anid ili tliL view Hi

prpryw;q If) he dixe-ýtud fromi hiiîî and nîdc i theprcaei

first ani -111y wiwnpiynen w-s iuade.

[Bfrec to Gilimotr v. Su1pple,ý il Moo. P>. C. at P. .5r8,
per ('riswmell, .1.; Anesi TiMrje . B. 10 (7. P>. 609.]

Whi ie helr seleeitd tuCic l~eali fuir bv the order "fid
pied thern iii barrelý uii 11e cars " f. o. b, Ontario," li- haid to1

buat uetst appropnite 1%e uîppis lu thu partieiiiar corfntit, blt
he. Ii;d noft dune su( iinuo<iîdt ionallv liv eao of Iho termaý of thei

,li cf laling. liv thres lim Iad retainvd for li n iA the banX-
theý power, of diqposai or, control. tili payanenti at ign.....

[1:(.fore-nuc i' Nira ,;bita, v. Ottoman Ba tilk, 3.' \,s 1). 1.7 Brown
1. larn% 3 M1 & N. 4M., 19, 4 IL & N. i ggý v. 1lutr _.B

Io C. 1 . 159 i,) (1, lu>. 1). ; Siieppa rd v. Tlariison, 1, lB. -, Ti.
v3l.; Calîn v, l'îîekett's Brisol (hani1el Stuain P'arket C'o., 19I
iQ. Bý. G43, 663.1q

Apîs-al ibwpd with costs and actin démwiîi lu ith cess.

GRA Il ý Il r. LAIRD.
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I)rinîg cfter J e irsdi 1l'e -Cira i ?nf l",n 'lier Io Palyli ent
for Sarwe i F hinariiy tu DraÎig,, (intrdo Work-

]Iluine 0 . ,/_ . !0; Proh 1ibti Gos tJs.

App~ iation bly theu dcfeilldants for aui lordr roitngthe
plahi1I anîd I.rg .Iedro, )axa. fr f roi pr..

ceudinlg furthcr. l iii a ertaini actionl peildilg thoc 1 efre
lnuic (ho Muniicipal Draina;ge Act, 11. S. .187 chl. 2

TA. Bainfor. 0w defendanti.

1.A. LadKUfor the plaintiff.

LAT'îuFo il .: :-[il June, 1907, al nuinhber of the ratpacr
oýf the to osi f Mardi pe4titioncd-( the 111iîivipal counlcil of thei

tunhpfor. tht. drailling of certain landh, ;[nd dlic counciil alpý
111(i'dth pluiilif, al riI il - Inier o ca iuc thu arca po

i bl, dr-a ic, lu, prupario lllil id hIe work, ~iiain
anl ~tuînt~,and otc ts o teomhie d[utivý ret 1uirod te hl.

iloueii I, an cuginuer aUt prescihedwi by the D>rainagu Al,. 1 NIr.
Mollrt diii theu work hi, wlas aplpoilntcdl to (Io, cl1aillid 31893

forbissevicsreceivd $1,950 in plronuiissoryý nî>toe, and nu the
3rdNoxuibr,1908s. belgani pro cedinigs ag ius he def'endainti,

tiiidi.r gi-cc f :ec. !C; of thi. Ait ilotifying thw e fn ai'
thati lie ç lainîctt thi. balnc of8,393 ithi interest. To this
notice tlhe devfendants filed ani appearance a4 in ain action in the,
Iligli lourt. A utatcinunt of dlailu andli satcîîîct ofdfnc

wcrc<lîIîxrî'I.TheI dufeuidanlts did nfl dlciy e'nlployiig 'Mr.
Morbut >ct iii Mha they hm! pid ail 1%a %w due him Aor

ils uîex c. A îuthiiil or two ate the plaintiff servedl the dev
fc %iiit- i uhu l iceit of muotion rtrahbe-floreu lefere

o71 Olicwi1 Mardi, 1909l, te lix al date for[ tlu< tia;l of the action.
11th 1 UIcrturfi o! Ille motion al question arosu as k( wliether thiere

Iiuîd iecu an audit. Thie Pufverce fixeid the 1'21[h Marich, titt aip-
juttyforI tuev tr-il of thcu action. but niercl b etrmn

xihchrtlltere hail or hall tot hwecn i)Audit iii îý(lnforunity with
iu-c.Sof sýc, 'la Ui he rMinage AdI, 3 Edw. VC IL 22, sec

t, : uuîu 6 ý E , \'I. ch,1 37, s4ecý. 2. Courisel for hoth parties ap-
jarcd he1 r tiIl teec on te 1l2th Madi.eL1 His conc( lus ions,

areporc Ai 13 0, I. Il 1.A is t i nie. andit inde11ed illt il

tfIo 1se l8t Ocobvr, the, jilrisd ict ion of the Ileferce, ho try the action

wasu nl ueioIcdý th e defendanlts. Tuea dIecisi(on of hue Court

4,f Apl ii1il BatIkl o! <)t twa v . T iownship) of Roxborougl, 18 SO,

LB1, jLS L pd Ltigixetu on flue Mb May It reversed the judlg-
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mMen of a làir-silal Court (24th April, 1908>, whichl had hceld
tiat au actéi 1en yh w rit of sumiîlons ini the Iligh Court to

enfoce aynentol the dlaim of a colitraetür to be paid for work
leu uidcr tlw M)rinage Act wa projwrl dîiiiissd suîiiîarihy,

on thlt grouiid tliat the I>ainage lh4,pae atone had jurisdiction.
'l'le defendaidlnth say thec decision of lte Court of Appcal hias re-

moved the irnpediîîîeîi whieh deterred ilmin ountil! recently froin
objecting to the j"îidiuîioni of tho lýtfirc. rhei prescrnt ils a
miutli strongeýr case tigaÎiist the exclusive juirisdiuî ion of the Ref-

eýr,, thaii the. Noxborough caise Tiier Avi Siîlii arose out of a
dispiiu bctuuecîî a contrauo, w~ho asignd lhi iai u theli plid-
titfs, aiid the ununîcipality for wliich lit, cuiistruujted uuriaîi drain-
aige Iok.li flue prescîit case thec consýtruJd oîî of the drainl lias
flvu t pi e bea gun. Su> far as materil en. Di, a, îîîîindu by
1 \-w11I. e. 34, mu. 4, eiiats as folowm: -Mi prceedng>
to dten itei ulîini' aud disputesý arisiiiîg Itwccî-(il . .. iii-
dividulals and a .îtnlplt . . inl ile cotruci-ttionl, mii-

pruenen. r nantnant of, aniv dra-linage viork ilnder ille pro-
visionis of titis Act or cosqetthereon . . . >hall fvreaftcr

lw iiade to and shahl be huard or tritcd h b'the 1--erce 1,110 Hi
work donc) bey 'Mr. Moo0re ;vas -andoubtely a necry prehiînnary
tu filc consf joti, if not to thic iîîproveînent aîid mîaintenance
y tuc dCaio: ;ut thcre lias' beexi no " conîstruction of aîiy drain-

Secioîîl 9J3 volluieS a îicw jursdiction and upoî settld Prlu-
ciples is to be. str-ictlv conlst rîied: iBest, ('.J., iin Kitte aîîdI Lane's

1ase , . ý c'. ui, at p. 107. Tlhîe elain,î or tAv plattii lia-
flo arse il the onsreto imtprovenient, or îîinteunce of

the drinage uork, buit ili niatters wholly prchiîninary to such con-
trtni

lu, as une held by tue Court of Appeal ini flic Ioxboroughi
case, thp seoop in queson ducs not refer ti tue claims of con-
tractors orwrkîîî1 be paid for work perforîned by lbthin in
the actual ýonstruction cd the drainage works, still less do it

monr te sueh a Saill als thati st pi bIy flie plainatiff.
I thiik tile defeîid(aiîts arcu eititicd tol proibition, anld witlî
cot.On ilitc qusio f vosts; lhe renarks of lerps LU4J, iln

TheQucn . 'omnty ofil Lonidoii, 11895] 1 Q. B. at p. 158. are per-
tiruent: ',It yi diVeult to 1uîîderistand on whlat priniciple a litigait
who sucsflyimpoac-hos tue jurirdictin o! fa ur into whicli

bi alcsay ia iniproperly d1raggýef Ili-n ist li- beeprived'i of
the costs of a p)roceeinig wic ieu conduct o! lits adversary lias

-reiidered jiînperitively ueesr.
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K\[II-ER \. WL$MA%.,IElZ IIAMIiER-NOV.( \.

1)s over Prd1)i o Dcuments.] 1-[ f11 ii ,po otn by- the
dvvnan ~ nlr u~t pait il 1! b1, <oftitcani lt. u dant

V~ ~ ~ ~ ~ ~~~~i li. eudn yuutr!iwsorerd t( fle a fuil h-r afli.
pr. mt o l[ produt11, andi tiIl quîre, to depoui'sîýt the doiumenl wis ini

Cort. 'lîe Maste1 r hld( that thle vxlexitece,(,((,1i I 11(u1ets otýiher, t han
tho( >c n t iloncd ini t ie former aLffidavîits ciofldi be shewn i b% ri.fierelnce

fio the' prceIIgs 11 a nothler actfionI, Si ngl thurit 1 . WilS, 1 itimIll
atcly %coer(cted wvith I s . ( O8its Ii the cse In ie 1r, fo r the

applicanjt. Z. ( ;i 'lagh e (,r, fo )r t 1ic il ofend i,1an i W1 lls.

GE( 1i 1 V. 'S I -li)\ iAS FER lI 1 tiA M BFIt' - ov i

lIuigut liq L i ),io h.> u'"' aid t uinh h
Illdan lucii L l , -ut asîde l a 1udgîn Iline gis hin b

thef plailiff! for defal of efn ws reurdli thec tril Judg
asi the a t ionL was goi igl doiwn l t ria 1l i once ag-ait 1 i ollu ler

dufl ndats, and liq, dufunte 1- rev te .an, 1. H. Spi ene foL)r th ie
a pplira lt. 4 ;. Il . K ihue Pr, K.C . for I t e plitif!.

'v l'l ilit 111% V. M (o 1, 1 -BýT TO1Xý, J IX ( C1A EII ER

Nov. D9.

Line i> fpc1~.eurtyfr (osts ]-Leave t- aippeal fromri
tu deîioxf %oî,C, n2,L was refusedl thc Pl ainlt i!. lit 1r
1'iON , Ij wa foiio la ict ecitiu Ila l (o mn conflt with

any1 caectd. I. Makn Ie fo the, plint if!. W. Il. MEd
dun, .U.,for hIe dfnat

MNAiIK., V , IIA '-ieîîu 1 F'linrE i'o. . M EliEDI lIl,(.C,

JiX IABIi;o 9

j,Judqrnn b 1k/nufoit Motiro te ie a.ide.] An ppil by
tAie piniiti! from anri order of thie Masjter ini Chanmbers settingZ asidje

a~~~~~) jugmliiine ,y h plajintif! againsýt tlledeedat for die-
fault fil apeane and Ilettinig thev defendant'ts il) 1,o dlefend, on

temws f di>,i s ,4ed i, (lc e fendi laniitas11 hv 1Ilg p rodu11cedl ( v ery s tro ng
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eiý ideneev i ii ( Iic mnain d.uentm-arv to suppiort diur cowo eitn
iha: he id îltowe the plairitiff ally purt of H el am for Miîit
the utiînut ýw i retoered, and the Master haiS On O 1xer ".u a

,~ri %on i wilh "Une t o bu 4 si re (Mes hi t b uawl-.
W. E. Paiev, h.(%. Wu thbe plainit if! FranL 'M e(artiîv. for tu

deena th dfndn

Porter fitîu Hiejutinien Mi Muîocrç, (.E \.I hi favour of
theplanti! aainr îh illn ant uu ppual Iu tY dm ini

froini 14- -uîn, jugnn ini.kgtt ti gaîis tuedeuni

con anv d tlîl 110 eWla Thi- Ipliaiiff' ageuie for
(.1,1 [Ii i was w%ý fii the -Idefendt koiir a hauole l t

compan. Thuuttnînissitm wî jlu ul at h xi f taýh anld par-tl1

duiglte sumni of $7dA31 1() ariei o ut plaint if! mninoe
8OO.Thi. frs~apa gias dismnïi--Lti \ýc costs tof tht aprtai

or~ ~~i 014&tpvl oeTir partx . I. I Dwarf, K T , ftor t b
appelan. c. Millar, for tue p'o4initif!.

AM\'V, Eot-A&NnnE,(....Nv 0

inijunervii to Dsp.in of Pro pcrly -- zttî.m of Cld~for]1- After theu order (if MEtÙTÎ(JC >.arie i '. in p'art
aLfflrrming., the report or a Ma.îtr fiNîi obumtag againe tht &e
rendant. tile p0liliilif 11novedf fttr1 an injunection rutrinngte (I-
fcintiant hmn parimtg ýithi ori ineumbiilering iýp; prv pentIlittgý
th#- tig-fendi l propeivf j wappa f ri« the o vrier f MEUEm l'l' 1( '.1, Thev defexmdinî sol il tor rwoi fiîa i t w;is tui,e dflendam1i lt s
intention if, cairry thue u to tîmi' Slnplrim Courtý a)f Caniada, anti1

that, ,oiinçse l adxised that the plainîifrýt weore flot viiitiedl fo ar1v
dAmageaga ins u' eedat AÎuNïmr C.J.. sa;id lmaI flime

plaintiffs bald no POtgineantmd no righIt if, exet'uitioî, :mil wvre,
netenttiedl t an iiijUîiutîon: Buirdutt v, Fa(lrr, 6 ? , 1. 532
0 . 14. R,7:Knp v. ('ariey. 2 0. W. R. 11811. 3 Q. W. Rl 17
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MNotion refjupéd; co8ts in the cause toi defeondant 1. E

Immse K.'. nnd J. G1. Wallace, K.C.. for the la;iititrs. Giraysoxi.

Siiiith, for the defendant.

WU1LUIMS v. Knilut MAS'I'R IN ('11i' UMBR-O.

Sýummatýry Judy m1iýeit JIrgic- IilnPrscu o.-

Uponi a moinfr uîor jdîintoîdrIll 13 inl an1 ac,

( iw , 1 fcnc ý lt- ,g1 - 11 te lx su Up 1,I' tat th [;iltgag was g ivel

to siflit a 1 ).1 -l- u lor, Th1vi M asýter refuscd-(1 t the otion , , ing

thilt tl h iatu si',uld be invcsýýtigatved at a trial iii tio uýual wayl

l 13 18 anld Vlorgan MIEu 18Vr. 1 o .. 1.Rif o

ih plitf! 1 Ir lly1N. for th dfun'idan lt.

BuS-eNOV. 22.

Sumar Jdyu T.j fi 'ifuticdsns anl 1ppe1l

frl'oi i an nrd o iiig l- i 'rii ('tainur rc i tu paitf'

mot'1ionl fojudîwt nu.(o.Hu'(.3 .gvn fic de

Buuv. Buuu MMru n ('UA,\Nt No. 3

Iutrri Alimoy (iid lh'breuns Nlh ater he1( ldtat

the. iîiillt ofC iterij liimlon soc ntl dcpetîd uponi 111e hu8i-

iiit" inuîiw t it-t wifr iý etit1Ced to ani tnconue suiii ital, li er

poýît ion ntil tht1sut isý hur S\kcs v. Sys 1 8 Il. P.1l306;

Kotthcl v. Kcth'el, 18 1>'. 138S. lutIis caseq tlic hu11ý

humrd' annuai uiuOlI was aboutI $5,000, and( thle ilitcrîm allillnenyl

wj[as fi\lcd at $20 a wck dsuscî'nsa agroud oni 1y ilue aoci-

torsn tl $t>( oHl tht', us111l utdrak .(ideoni Gralit, fo>r the
plantf!.J.A. >acrsnK.(', fur the defendant,
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WAn: Uzow I;O KI & CO. V. l>L'ILISON L.AKE S112.ER ('OBALT i
i\U 'o.-Fu~o\BiiIu;', J..B{, IN-'î~ia~Nv 3

piniff for, ;i ilnandanînlm to the defvîndants to rec4ord ini tlieir
1 R~OkS le trau4 r 3 ,0ii0 shia rée of thir t.apital stock to the

pinl-. Tiu ( l Justice held thîat. in %iuic f t Uic parnl
bona fid ctn thaîlit die shares iniqe~iî wer, floi rfuly

[11id i, ieîng Ulic'uhe of ai) action whi(lî uiglit lic \erv soun
dîp~du, uit ,! ih fu-il it t, ie plaintifi, liad abuîidant

IIotice, of '11(11 ~ ie 1w iiLgiLt flot at present to interfere,
ctherwi 1,I grat îiig a iîaidîî-ii tbis action or hi' preroglitive

~ rt o îiandniu. Motion reftis'-d eost; in th ic ause to the île-
fundtîii4. F. ArnoIdi. K. t ', 4our the p1aintiffs. Rl. 8. ltoiîertson,

hu..~ . Ot ~I)TUNcK Rl. W, (2O. l>IVI.XýONAL COU1RT-
Nov. 23.

di~niioîngt li ilfenîînt' iîîp'alfront i lie jiîliineîît urt' (tirV

A. 3t) . u:,w~ ie bv1 ni Diîoilonal C'ourt (Mînrî
(. . , NI ~c mxioŽ aîd Tîcr.' z/EL ui.1 , un tuei >,2,iil seI iiîr

'~ilîcu't, i\Iýi at~2i.Orioî Smiitli, for the plîintif!. P. L.
Mcarlî, .(.,for. tue( doef-1ndanui.

11.1:EI v. ('ý\mui \ B \\[ oi Ct om mruci,-M 1Eit

Ci1 ~3itEtNiNov. 2 i.

p);latif! -lt-il thie feeî utsfr nione \s deposited witlî tlei bv,
ber ftiie, noideea.eî, or1iginally to tue cedi of hlitifI a nd

wifeint. but. 1,1 xi te IIIath of thew mfe, innfî'e the
joint veredit or hljînuef ilnd thie plaîitiff. hlis aghe.she

clinWd10 ais 'Prvvr. rluî înonex'î (1r locainied by .S,
it plaintiff'uý brother, aueecto of tulfthr' will, on tc

grolund tuaI. tiif1<w e~ one parit 'If the u-hate of tlie fatiier.
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J/)", fnu o ilt îîîg oil 1 ".a~dfed t.îuI~ h pli i pr
fve amhi fi w e S hi!db hinil. the plan it

ieur ti Il r Tho~. tn l Cef reiîe h i- 1 l am;iý h. : hi lit W I ýAn s. ý

there l 1îe. 11î nea il casl 1 ,1S 18 ) J 1) . 1 t-sa. FeLL - fi - I i I lu e

jI J. Marixu o r C. 11 N1i 1S. '. P ;i;- : , l

, 11i.i ; t 'i 1 ii c k- l ziIOt - v. o 2 111 1 1 I

Iflls lP onC 1 L 1 s i t 11 .f bon <'07 ) - i loi. 1 it p au Ili

fiîrin ~ ~ K ' f ,u tria 1ug lmel ti,Fi asituepaîtf tvrsw


