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In the following article we propose to state the effect of the
English and Canadian cases in which the defence of reasonabic
and probable cause has been discussed. As the decisions by tiie
courts of the Dominion on this important subject have never
before been brought together, we hope that the present collecti,.n
of authorities will be especially useful to our readers,

I. GENERAL PRINCIPLES.

{. Standard to which reasonable and probable cause is referred -
The method pursued by the courts in determining whether one
person had reasonable and probable cause for putting the law in
motion against another is to some extent analogous to the method
by which the existence or non-existence of actionable negligence
is ascertained. In both instances the situations upon which the
liability of the defendant hinges are, as indicated by the ter-
minology employed in describing them, incapable of bclag defined
by any fixed legal standard, ancd the test applied is conformity or
non-conformity to a certain hypothetical course of conduct which
a typical citizen would, as may be supposed, have pursued under
the circumstances, )

In order to justify a defendant there must be reasonable cause, such
as would operate on the mind of a discreet man; there must also be
probable cause, such as would operate on the mind of a reasonable man,
at all events such as would operate on the mind of the party making the
charge ; otherwise there is no reasonable cause as to him.” (a)

The essential distinction, however, between the ultimate objecis
of the inquiries in the two classes of cases involves the consequence
that a different degree of importance is attached in cach investica-

{2} Tindal, C.J.. in Brond v, Ham (1835) 5 Bing. N.C. 722 quoted, wirh
ap ;{rm’all tl)'\ Lord Chelmsford and Lord Colonsay in Lister v, Perryman (187
L.R. 4 :LL, 521,
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tion to certain characteristics of this normal citizen. In suits for
negligence, he is conceived of solely as a person whose assumed
constant discharge of the obligation of using due care furnishes a
standard by which to gauge the quality of the specific acts which

constitute the subject-matter of the litigation. In suits for the

wrongful use” of legal process, on the other hand, although the
question whether this obligation has been fulfiiled often become.,
an important element in the investigation (sec. 7, ¢, post), he is on the
. whole viewed rather in his capacity as a person who possesses the
faculty of estimating with reasonable accuracy the evidential value
of the circumstances presented for his consideration. Or, to put
the matter in a slightly different form, the essential question in the
one case is, what the typical citizen would do, as a prudent man,
in the ordinary affairs of everyday life, while in the other the ques-
tion is, what inferences he would draw in a quasi-judicial capacity
from certain facts. The parallelism thus indicated possesses more
than a merely speculative importance, since it indicates the reasons
why both_the law of negligence and the Jaw of probable cause
constitute two of the most unsystematic chapters of our juris-
prudence. In the latter instance, it should be noted the perplexi.
ties of the subject have been indefinitely augmented by the
peculiar procedure which reserves to the judge what is essentially a
question of fact (see IIl. post). From a juristic standpoint, there-
fore, the decisions as to the existence or non-existence of probable
cause in particular cases really stand upon no higher planc than
the verdicts of juries.

2. Proof of want of probable cau~. <n essential pre-requisite to the
maintenanee of the actlon—That the one essential and indispensable
pre-requisite to the establishment of the plaintiff's right to recover
damages for the wrongful use of legal process is that he shall
prove it to have been used without reasonable or probable cause is
well settled. (¢) The importance thus ascribed to this element of

(&) In Lister v, Permpman (1870) L.R. 4 H, L. 321, Lord Colonsay declared
that, upon a careful consideration of the decisions, it seemed o him impossible
to deduce nny fixed and definite principle to guide and assist the judge in any
case that might come before him, and that Chief Justice Tindal's rule (see above)
seemed to be the only one that could be resorted to,

{a) ** The essential ground of the action is that a legal prosecution was
cartied on without a probable cause "1 Johustone vo Sutten (1786) 1 TR, 4g3, per
Lords Mansfield and Loughborough (p. 34301 8.2 Junes vo Grodn (1712) Githert's
KB, 185 (pe 201), .
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probable cause depends upon considerations which are thus set
forth by one of the most eminent of modern judges:

#In its very nature the presentation or the prosecution of an indict-
ment involves damage, which cannot be afterwards repaired by the failure
of the proceedings to the fair fame of the person assailed, and for that
reason, as it seems to me, the law considers that to present and prosecute
*an indictiiént falsely,” and without reasonable or probable cause, ix a
foundation for a subsequent action for malicious prosecution.” ()

A corollaty from this principle is that, although a plaintiff must
fail unless he shows that the use of process was both malicious
and without reasonable and probable cause, (¢) or, in other words,
that it should have been without reasonable ground and from a
bad motive, (¢) the demonstration of each of these facts is by 1o
means of equal importance to him. Want of probable cause |
competent, (¢) though not conclusive (/) evidence of the malice .

(8) Bowen, L.}, in Quarts IHill, &, Co. v, Eyre (1883) 11 Q. B.D. 674 (p. 691},

{¢) Chambers v, Tuplor (1598) Croke Eliz. goo: .inon (1702) 6 Mod. 731 . lnon
(1702) 6 Mod. 25: Jones v. Givin (1712) Gilbert's K. B. 85 {p. 189t Golding v. Cronwiv
(1751} 1 Sayer's Rep. 1: Farmer v, Darling (1776) 4 Bureo woqu e Johnstone .
Sutton (1786) 1 T R, 493 (p. 543):+ Mitchell v. j?m&ius (1834; 5 B. & Ad. 3%
Rroad v. Ham (1839) § Bing. N.C. 7221 Brown v, Hawhs (CIA. 1891) 2 Q. B, 1%,
and cases cited throughout this article, passin.

(@) Joknson v. Emerson (1871) L.R, 6 Exch. 329, per Cleasby B, (p. 342).

{¢) ** Every other allegation may be implied from this The., the want of
srobable causel; but this must be substantively and expressly proved. and cannot
e implied.”  Johnstone v. Suitton (1786) 1 T.R. 4g3, per Lords Mansfield and
Loughborough {p. 54;;). See also p. 545 of the same judgment. To the same
effect see Purcell v, MceNamara 11808; g East 363: P}n‘llips v. Naylor (1850) 4
H, & N, 565: Musst v, Gibbons (1861) 2o L.J. Exch, 75: Quaris Hill, &, (o,
Kyre (188£) 11 Q.B.D, (C.A.) 674, per Brett, M. R, (p. 687) 1 Wilson v. Winnipey
(1887} 4 Man, L.R. 193: Vincent v, Wesé (1868) 1 Hannay (N.B.) 200 ¢ Seary v.
Saxton (1896) 28 Nov, Sc. 298t Lareeque v Wiitett (1874) 23 L.C. Jur, (Q.B.)
184, In a recent case in the Court of Appeal, Bowen, L.J., romarked that the
doctrine by which the non-existence of reasonable and probable cause is some
evidence from which the jury may infer malice iy based on the idea that, if there
is an absenue of reasonable and probable cause, the jury may think that the
defendant knew there was no such cause: Brown v, Hawks [C.A, 1891] 2 Q.B.
718(p. 727). See also the remarks of Hawkins, J., at p. 723, A single sentencein
a charge: ** If you find an absence of reasonable and probable cause, you can
jufer malice,” is not u sufficient explanation of the ductrine that malice in fut
may be inferred from all the circumstances which led to the institution of the
prosecution : ' Hawhkins v. Snow (18g3) 27 Nov, Sc. gof.

(f) Mitchell v, fenkins (1833) 5 B. & Ad, §88: Huntley v, Simson (1857) 2 H.
& N, 600, per Channell, B, (p. 602): ZTulley v, Currie (1867) 10 Cox C.C. 584,
Want of reasonable cause does not justify an inference of malice on the
defendant's part where a prosecution was instituted by his agent, witliout his
authority and while he was living at a distance, and he only becane cognizant
of the facts when he attended the first hearing before the magistrate: Weslon
v. Beeman (1857) 27 L.}, Exch. 57. Where a man prosecutes unsuccessfully
without believing in the guilt of the aceused, and simply for the reason that there
are circumsiances of suspicion so great that he may have felt it his duty to
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the defendant. But malice, how:ver clearly proved, is not evidence
of the want of probable cause. (g)

The practical significance of this distinction, however, is greatly =
limited by the fact that-the existence or nbseticé 6f a bona fide belief on

the defendant's part that the plaintiff had rendered himself amenable to
the suit for the institution of which the action is brought is the most
essential element in the determination not merely of the question whether
the defendant acted without reasonable and probable cause (see sec. 6
post), but also of the question whether he acted maliciously, (4) and that
this latter question is exclusively for the jury. (/) It is obvious that if the
jury are permitted to consider the want of probable cause as evidence
tending to establish malice, and are told that such want is conclusively
established by evidence of the defendant's disbelief in the plaintiff’s guilt
or knowledge of Lis innocence, they will naturally be led to treat this
common ingredient of bona or mala fides as a connecting link Letween the
two issues upon which the case depends, the resuit being that malice will
in effect be treated as evidence of want of probable cause. Indeed, there
is a manifest logical incongistency in a doctrine which declares, on the one

have a crimine  investigation in order to clear up other circumstances, no action
would lie, because malice would necessarily be negatived : Shrosbory v, Osmaston
1C.P.Dy 1878) 37 LLT.N.S. 792, In Winfield v. Kean (1882) 1 Ont. R, 193 a
new trial was granted on avcount of charge that, “if this information was laid
without there being proper cause, the result would be that it would be laid
maliciously.,” The court said that, though there wus other evidence on which
the jury might have found malice, it was not so cogent as tu make it apparent
that the jury were not influenced by the misdicection, In Hicks v. Foulbner
uis) 8 Q.B. D, 167, Hawkins, J., in commenting upon the argument of plaintiff's
counsel that if the trial judge ought to have told the jury there was waut of
probable cause that of itself was evidence of malice, said { “I da not agree in
this, It is true, as a general proposition, that want of probable cause is evidence
ot malice ; but this general proposition is apt to be misunderstood, In an action
of this description, the question of malice is an independent one—of fact purely—
and altogether for the consideration of the jury, and not at all for the judge,
+ .+ o 1F amony the circumstances it appeary to the jury that there was no
reasoriable ground for a prosecution, thev may, though by no means bound to
do so, well think that it must have been dictated by some sinister motive on the
pact of the person who instituted it.” A finding that the defendant honestly
belioved the plaintiff to be guilly amounts to an acquittal with regard to the
inference of malice, which it was open to the jury to have drawn from the
absence of probable cause; and where there is no other evidence of sinister or
imbireet motive, the judgment must be for the defendant, in spite of another
finding that there was mulice : Brmwwn v. Hawbs G A, 8g: 2 QLR 518,

(&) Johnstone v. Sutton (1786) 1 TR, 403 (p. 543} ¢ Wright v. Greenwond { 1852}
1 WoR. 303t Whalley v. Pepper (1836) 7 C. & P. 506 fwhere Tenterden. 7 N
rejected evidence of expressions of general malice uttered by defendant:
Hamilton v, Consinean (1892} 19 Ont, App. 203, per Burton, Jo A (p. 231) ¢ Crase
Jimd vo Melaren (1859} g U.C.C.P. 215,

{h) Gibbons v, Alison (1846) 3. CoB. 181 (p. 185) 1 Skewart . Boaunoni (1866)
4 V& Foro34 s Storkley vo Hornddge (1837) 8 C & Py 11t Adivdl v, Brewn L 1864)
2 V.C.Q. B, go.

(7} Michelt v, Williams (18431 11 M, & W, 203, and cases cited in sees. 6{gl,
wicl post,
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hand, that proof of the existence of a certain we: .al condition justifies the
inference of malice, and usserts, on the other ha. d, thet proof of malice
is entirely inadmissible to establish a conclusion whicn is conceded 1o
follow at once when that very mental condition is shown to have existed,

- Under these circumstances, the-mere-fact-that the absence-of-belief is not-—-—-

the sole evidence by which malice may be shown is hardly a sufficient
ground for wholly denying its competence for that purpose. The difticui-
ties involved in the accepted doctrine and the extremely fine distinctions
which it necessarily entails are indicated by a case in which the cour,
after laying it down that malice is not evidence of want of probable cause,
conceded that, where an accusation is made upon informativ. received
from a dismissed servant of the plaintiff, and the facts stated by the
informant are highly improbable, when the social position and antecedents
of the plaintiff are taken into account, the jury are entitled to consiger
whether the defendant acted on the information owing to the state of fecling
between him and the plaintiff, and not from any belief. (/)

8. The existence or abseice of probable cause is a material
question in every aetion, the object of which is to recover damagcs
for any use of legal process which either imputes moral turpitu-ic
to the person against whom it is used or which has the special
effect of impairing’ his financial standing in the community. a;
As regards the former class of actions, it is enough to say that
the large majority of them relate to formal accusations of some
positive breach of the criminal law, though, as the general
principle requires, a remedy is also accorded where the act com-
plained of is the procuring of the merely preliminary writ known
as a search warrant, (4) which is tantamount to an expression of
belief, or at all events strong suspicion, that the person against
whom it {s procured is implicated in the crime under investigation.
The imputation of guilt being the essence of the injury which is
supposed to result from the proceedings, it is quite immaterial,
so far as the right to maintain the action is concerned. that

(/) Wr(fgh! v, Greenwood (1852) 1 W.R., 393, See also the argument of
Cockburn, C.J., in Fitgiohn v, Mackinder (Exch, Ch, 1861} g C,B.N.8, 505, for an
interesting example of the manner in which the fact that belief is an element both
in probable cause and in malice,

{a) According to Holt, C.J., in Sawil v. Roberts, 1 Ld. Rayon 374, there wre
three heads of damage which will support an action for malicious procedui:
{1} damage to 2 man's person, as when he is taken into custody, whether that be
on mesne or on final process, or on a criminal charge ; (2) damage caused by
putting a man to expense ; {3) damage caused by injuring a man’s fair fame and
credit,

() Lilsee v, Swmith (182a) 2 Chitty go4: Young v, Nicho! (1885} g Ont. &
347 1 HeNellis vo Gartshore (1833) 2 U.C.C.P. 464
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eomplamant was_not placed in actual jeopardy by ‘he specific
accusation complamed of, as, for example, where he could not have
been convicted because the indictment was bad. (¢) - T
" The rule by which the defendant in an action for whxch thpre

was a probable cause cannot subsequently maintain a suit against
the moving party is no less applicable to civil than to criminal
proceedings. (¢ But in its converse aspect this rule has a much
more limited scope in civil than in criminal cases, As respects

. the former, the doctrine as'recentiy laid down by Bowen, I.]., is

that, “ according to our present law, the bringing of an ordinary
action, however maliciously, and however great the want of
reasonable and probable cause, will not support a subsequent
action for malicious prosecution.” ¢, The amiable fiction upon
which the common law bases this rule is, it is hardly necessary to
runind our readers, that the costs in which a plaintiff who fails in
his suit is amerced are an adequate indemnity for the successful
defendant,

In countries where the Civil Law, or any system based upon it,
is administered, a different doctrine apparently prevails, Thus, by
the law ~f the Province of Quebec an action can be maintained by
4 defendant who has succeeded in a civil action against one who
maliciously and without re .sonable and probable cause, or, in other
words, has in bad faith and with the malicious intentiun of
harassing his adversary unsuccessfully prosecuted the action. (/)

But for at least two hundred years (g) this doctrine, both in
England and in- the countries which hav' adopted the English

(€) Jones v, Givin (1712) Githert's K.B. 185 ip, 201) : Chawmbers v, Robinson
(1823) 2 Strange Hot,

(d) Buugh v. Killingwortk (1691) 4 Mod, White v. Dingley (1808} 4 \Inss.
433 Mellory J.. in Parion v, Hill (1864) 12 \\ R. 353 David v. Thomas (1857)
t L Can. Jur, (Q.B.) 69,

{#) ,mer(‘.. Hill, &, Co. v, liwe (1883} 11 Q.B.D. 674 {p. 6go). S ; also

Johnson”v. Zmerson (1871) L.R. 6 Exch, 329, per Mactin, B, {p. 372) ¢ Montreal,

&, B O, v, Ritckie (tS&;) 16 Can, 8.C, 622, per Strong, J. (p. 630). Originally
the right to sue seems to have depended upon whether the plaindff, in the first

suit, actually knew that it was groundless: Waferer v. Freeman (1623) Hobart
266,

{(f) Stroug, ]., in Montreal; &, &, Co. v, Rifchie (1889) 10 Can. 8.C. 622
(p. 630},  See also Labdelle v. Martin (1885) 30 L. C. Jur. {Cour de Rev.) 292,

{&) See remarks of Lord Camden in Gostin v, icock (1;08) 2 Wils, 302, and.
cases cited in sec 8ig), post,
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system of jurisprudence, has been subject to an exception in cases
where, to use the language of Strong, J, there has been, © by’
means of civil process some unwarrantable interference with the
person or property of the defendant in the original action.”(4)

The most frequent.illustrations of -this-principle are: furnished = -

by the cases in which the law permits the suit to be commenced
by capias and followed by arrest. {f)  An action can then be
maintained, provided the plaintiff can show special damage. (;)
(Specific decisions falling under this cate;; vy will be noticed
in sec, 7, post.)

Other civil suits for the institution of which the law grants a
remedy where reasonable and probable cause is wanting are those
which imply an inability to discharge pecuniary obligations, such
as the presentation of bankruptcy petitions, (&) or petitions for
winding up a company. (/)

4. How far the defendant is proteeted by the official intervention
of the judge or other publie funetionary who authorized the pro-
ceedings—The doctrine established by the decisions seems to be

that, as a general rule, the intervention of the public functionary.
whether judge, magistrate or executive official, by whem, or
whose instance, the proceedings complained of were actually
instituted and carried on, will or will not scrve as a protection to
the defendant in the subsequent action, according as such func-
tionary is bound to set the law in motion, simply upon the
applicants submitting facts which show that he has x prima facic
right to the assistance of the State, or is under the obligation of
examining into the truth of those facts and satisfying himself that
the circumstances are as represented before the request of the
applicant is granted.

(k) Montreal, &c., R. Co. v. Ritchiv (188g) 16 Can. 8 C. 622 (p, 630).
{¢) Johnson v, Emerson (1871) L.R. 6 Exch, 329 (p. 372}, per Martin, B,

7} Jennings v, Florence (1853 2 C.B.N.S 467 1 Churchill v. Siggers (1854)
3 EL & Bl gaq. In the latter case Lord Campbelt said: * The Court or Judge
to whom a summary application is made for the debtor's liberation can give no
redress beyond putting an end to the process of execution on payment of the
sum due, though, by the excess, the debtor may have suffered long imprisonment
and have been utterly ruined in his circumstances,”

(%) Sohnson v, Emerson (1871) L.R. 6 Exch. 329.
(1) Puarts Bill, &, Co, v, Epre (1883) 11 Q.B.D, (C.A) o33,
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_ Thus, on the one hand, where it is proved that the information
contained the substance of the statement which the defendant
made to the magistrate, the arrest is regarded as the direct
conscquence of the charge laid by the defendant. .. He is not

" protected merely for the reason that the information was laid by

the advice of the magistrate, and that the defendant himself did
not interfere in the issue of the warrant. (@) The operation of
this principie is not affected by the fact that the party laying the
information was bound over to prosecute. A man cannot excuse
the prosecution of another person on a charge which he knows to
be false, merely because, if he refuses to do so, he will suffer
pecuniary loss by the forfeiture of his recognizance. The rule is
the same, whether the defendant has, by preferring the charge
before a magistrate, intentionally procured himself to be bound
over,(#) or a judge has, of his own motion, bound him over to
prosccute in consequence of his having given certain testimony
regarding the plaintiff in the course of a previous trial to which
they were parties, (¢)

On the other hand, where a man only gives true information
to 4 magistrate or other state official, who thereupon directs a
prosecution, the man who merely gives the information is not
responsible. (d)

Under the English Act of 1 & 2 Vict., ch. 110, abolishing arrest for
debt on mesne process, but providing that, if a plaintiff shall, by the
affidavit of himself or of some other person, shew to the satisfaction of a
judge that he has a cause of action against the defendant to the amount
of £ 20 or upwards, and that there is probable cause for believing that he

(a) Colbert v. Hicky (1880) § Ont. App. §71. A representation by the moving
party that he has reason to suspect that a ¢rime has been committed is enough
lo justify the magistrate in issuing # search warrant: Elsee v, Smith (1822)
i Dow & R. o7, or a warrant of arrest: Davis v, Noake (1817) 6 M, & 8. 2y,

() Didwis v Aeats (1840) 11 Ad, & E 320

() Fitgjohn v, HaeK'inder (Exch, Ch, 1861} g C.R.N.8, 503, diss, Blackburn
and Wightman, J§. The disagreement of the judges was upon the question
whether the recognizance placed the defendant under compulsion to prosecute in
such a sense that he was not responsible for the repetition of the false testimony
which influenced the judge to direct the prosecution.

{d) Joknson v. Emerson (1871) L.R. 6 Excl 329, per Cleasby, B. (344)s Lowe
vo Collum (18771 2 LR, dro15. A justive has jurisdiction to issue a search
warrant upon in information which merely allegres that a suspicion that a larceny
!msfbetenbcommlued. K:XN :;m necessary that it should allexe that a larceny has
m fact been committed : Jones v, German (18g5) 1 Q.B. (C.A) 374, affirmin
[1896] 2 Q. B, 418, ' ¥
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is about to leave England; the judge may direct that the defendant shall
be held to bail, and the plaintiff may for that purpose sue out & writ of
capias, the foundation of an action for malicious arrest is that the party
obtaining the capias has imposed on the judge by some false statement,
and has thereby satisfied him not only of the existence of the debt, Lut

~ also that there was reasonable ground. for-supposing that the debtor was ™

about to quit the country. No action, therefore, will lie where a plaintiff,
without any fraud or falsehood and upon an affidavit fairly stating the facts,
succeeds in satisfying the judge that the defendant is about to quit the
country, even though he may not himself believe that the defendant is
about to do sn. (¢)

Under sec. 10 of the Criminal Law Amendment Act of 1883, empower-
ing a justice to issue a search warrant, upon information made before him
on oath by any parent of any woman or girl, or any other person "o, in
the opinion of the justice, is bona fide acting in her interest, that there is
reasonable cause to suspect that she is being detained for immao:l
purposes, the justice has a judicial and not a merely ministerial duty io
perform, and where the applicant is acting bona fide, and has stated the
matter fully, and the judge concludes that there is reasonable ground ior
suspicion, his conclusion is an answer to an action for maliciously procuring
the issue of the warrant. (/)

Of course the applicant * is not responsible for the act of the
judge which is, upon the face of the proceedings, an illegal one, if
he has only stated the truth;” (¢) as where a justice of the peace
orders an arrest on a charge of felony, that being his own con-
struction of the facts laid before him, and it turns out that the
facts do not amount to a felony. (4)

Where the statement of facts by which the agent of the State
was induced to set the law in motion against the plaintiff was
false to the defendant's knowledge or not believed by him, he is

e} Daniels v, Fiekding (1836) 16 M. & W, aco. Under thai statute, the
plaintiff in an action for malicious arrest should allege the facts, showing false-
hood or fraud in obtaining the original order.  But after verdict a decluration
containing an allegation that the defendant * falsely procured” the judge to
make the vrder for the capias will be held good, the words being taken to mein
by false evidence : Ibid.

(.f) Hope vo Evered (18%6) 17 Q.B.D. 338,
(&) Sohnrson v, Lmerson (1871) LR, 6 Exch, 329, per Cleasby, B, (p. 3440

iR} Ledgh v, Wedd (1800) 3 Esp. 165 1 Codlen v, Morgan (1822) 6 Dow & R, 8,
A vomplaint to a magistrate which is merely to the effect that the plaintiff had
“elandestinely removed and secreted ' certain articles belonging to the defendant
does not justify the magistrate in issuing a warrant to arrest the plaintift and
search his premises: MeVellis v. Gartshore (18353) 2 Upp, Can, .. 364,
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liable for the consequenées, even if he would otherwise have been
protected by the intervention of such ageni. ()

5. Avrest for felony without warrant, justifiability of— The rule
is that where-an arrest for felony is inade without'a warrant by a
constable, he is protected if he can shew that he had reasonable
cause to suspect that the felony had been committed, though, as
a matter of fact, none had been committed. (a) But to justify a
private individual in making such an arrest, he must not only
make out a reasonable ground of suspicion, but also prove that a
felony has been committed. (/)

(/) Steer v, Sveble (1623) Cro. Jac. 667, Arrest o bail by creditor who knew
that the principal had surrendered himself 11 LZowe v, Collnm (1877) 2 L.R, 1r. 15
| wiltul misrepresentation that threatening letter wai La the plaintiff' s handwriting}
Lompare cases, supra, as to position of detesdant, who iy bound over 1o
prosecute,  An allegation that the defendant falsely and maliciously, anmd
without reasonable or probable cause, * caused and procured " the plaintiff 1o
be adjudicated a bankrupt, is established by proof that the defendan, titioned
for the adjudication, and by depositions, false in fact and maliciousy made,
induced the commissioner to adjudicate the bankruptcy, although it appears
that, even if the depositions had been true, the adjudication could not have been
supported in law: Farley v. Danks (1855 4 ElL & Bl 493. Replying to the
contention of counsel that ** the adjudication ought to be a consequence neces-
sarily and legally following from the facts, if true,” Lord Campbell said i Al
that is necessary is that the defendant should falsely and malicionsly cause the
acty and he does that when be swears falsely, and the act would not be done
without his so swearing, . . . Where a man makes a true statement of
fact, upon which the Court acts wrongly, the grievance, it is true, arises. mot
tfrom the statement, but from the judgment; but it would be monstrous to hold
that this is so where the statement is maliciously false.” 8o, per Crompton,
J.t ** There is none the less wrong in causing the act to be done, because the act
would be illegal at any rate.  In 2 popular sense, 2 person who puts the law in
motion causes the thing to be done,”™  8ee, however, Daniels v, Fivlding supra,

() Beckwith v, Philby (1827)0 B. & C. 35: Samuel v. Payne, (1780) Dougl. 150
4 Camp, g2t Lawrence v, Hedger, (1810) 3 Taunt, 13, Reasonable and probable
cause exists for an arrest by a constable of 4 man suspected of a design to coms
mit some act of violence when he and his brothers and some others have been
previously convicted of similar offences, and a general terrorism prevai.: in the
locality of so serious a nature that the military have been called out to restore
aorder t Donnelly v. Bawden (1877) 40 U.C.Q.B. 611,

(6) Reckwith v, Phithy (1829) 2 B, & C, 33 faden vo MeGee (1RBR) 10 Ont,
R, vog: 1 Hale INC, 388: 1L Russell on Crimes, po 54 Where plaintiff,
while passing along the street, pushes a drunken man from him, meroly to avoid
coming into contact with him, and the latter rolls against and breaks a shop
window, the shopkeeper has probable cause for procuring plaintiff's immediite
arrest,; without a warrant, on a charge of disorderly conducts Sarrofle v, Lurner
(1880) 9 L.C, Leg. News (8.0} 314, In an action against a private party
for false imprisonment, on a charge of felony not actually commitied, evidence
that the plaintiff was found under suspivious circumstances, and confirmed the
suspicion by refusing to give an account of himeelf, goes in mitigation of
damages: Cowles vo Dundar (18371 2 C, & P, 3651 (hinn <, Jorris 18201 2 C0 X
P31, Compare also Covde vo Richardson (1879) 2 L,C. Log. News (8,0 tu,
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If a constable, instead of being simply requested by a com.
plainant to take a designated person into custody, is given an
opportunity of forming his own judgment upon the circumstances,
he is responsible for making an arrest, if those circumstances were
such that-he should- have seen that the charge was unfounded. (¢)

I WHEN REASONABLE AND PLOBABLE CAUSE EXISTS FOR
SETTING THE LAW IN MOTIO!.,

6. Existence or absence of probable eause, tested by ex'stence ar
absence of justifiable balief on defendant’s part that the plaintiff was
amenable to the proeedure complained of—The standpoint from
which the common law regards the question whether there was
rcasonable and probable cause for the institution of the procecd.
ings complained of is principally determined by two considera-
tions : (1) That "it is of importance that presecutions for offences
should not be discouraged, and at the same time that the hiberty
of the subject should be protected ;” (a) (2) That “if any man
honestly believes that a crime has been committed by any person,
it is not only his vight but his duty to prosecute that man.” (s
As Mr. Justice Cave observed in a recent case:

“In this country we rely on private initiative in most cases for the
punishment of crime; and while, on the one hand, it is most important
firtly to restrain any attempt to make the criminal law serve the purposes
of personal spite or any other wrongful motive, on the other hand it is
equally important, in the interest of the public, that where a prosecution
honestly beheves in the guilt of the person he accuses, he should not he
ni-tleted in damages for acting in that helief, except on clear proof, or at
ail events reasonable suspicion of the existence of some other motive than
a desire to bring 1o justice a person whom he honestly believes to I
guilty.” (¢)

ley Hogge v Ward (1858) 3 Ho & No 417, Aninspector of police is justified in
arresting a woman on a charge of keeping a house of ill-dame, where a woman
alleging herself’ to be a formuer inmate has signed an oxplicit statement recount.
ing acts of her own which, if they were actually committed, justify the charge:
JArehibald v Weharen (18921 21 Can 8.0, 588,

ey Lord Kenyon in Swith vo MacPDonald 11799) 3 Exp. 5. Bome older cases
want so fur as to lay it Jown that actions for malicious prosecution were not to
be favoured : Sevide v. Rueberts G1708) 1 Satk. 131 Raym. 374 Carth, $16:
Al paoddy vo Aennedy i Exchy Chy 1338) 1 Wils, 233,

14y Mathew, J., in Tugg v. Hemp (18587) 4 Times LR, 32,

(e} Brown v. Hawks (18g1) 2 Q.B. 718 (p, 723 Compare the remarks of
Siamwell, B., in Derling v, Covper (186090 1) Uox U, Uass 333, and of Lord
Colonsay in Aister vo Perrpman 18701 LR, 3 H. L. 520,
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- From these principles, it fullows that the existence or absence of
reasonable and probable-cause must be determined by inquiring,
in the first place, whether or not the moving party actually
believed the other party to be amenable to the proceedings com-
plained of, () and, in the second-place;, supp.sing-that-issue to be
settled in favour of the moving party, by inquiring whether his
belief was justifiable under -he circumstances. (¢)

When approached from one side, these inquiries present nn
difficulties. It is easy to define what the moving party is not
obliged to establish. Thus, so far as regards criminal proceedings
are ~oncerned, it is evident that, under any possible theory of the
adequacy of a justification, we must assume that, as has been
explicitly laid down in one case, the existence of probable cause
is shewn where evidence sufficient to make out a prima facie case
is in the possession of the prosccutor, even though it may not be
sufficient to warrant a conviction. {f)  And the same principle,
mutatis mutandis, must evicently prevail in respect to civil suits,

The investigation under its other aspect is much less simple
I‘or the solution of the question when that prima facie appearance
of liability, civil or criminal, shall be deemed to exist, to the
extent of warranting a person in undertaking to invoke the aid of
the state, the law has devised no better expedient than the one
already referred to in sec, 1, ante. Taking the conduct of the
typical discrect citizen as the standard, the courts have evolved a
working rule which has been thus formulated in a recent case :

Reasonable and probable cause is an honest belief in the guilt of the
accused based upon a full conviction, founded upon reasonable grounds,
of the existence of a state of circumstances which, assuming them to be
true, would reasonabiy lead any ordinarily prudent and cautious man,

& e —— i

iV Broad v. Ham (1830} 3 Bing, N.C. 7220 per Coltman, i S0 2 Zuruer v,
Ambler (1847) to Q B, 232t Hiseman v. McCuliock (1883) 1 Montr, LR, (S0,
A8, per Loranger, I., following Hilliard on Turts, p. 420, See also cases cited
e the following seetion,

) ** Mere suspicion cannol in any case amount 1o reasonable and probable
ciuse, There must be a reasonable ground of suspicior pup’goﬂed by cireum.
~tances sutliciently strong in themselves to warrant the belief that the party ix
guiity of the wrime of which he is accused :  Harrison, C. L, in Mawrwe v, Abbuis
sl 39 UWCWQB, 18, citing Dungdns v Cosdett, 6 B, & B, 3111 Dossnn v+,
Pansandan, 11 W.R, 316, and American cases,  See also Aiaded! v. Bwwn (1804)
24 Ui Bl got Barrette vo Tuener 11886) 6 L.C. Leg, Newy (8,00 314,

1/} Dawson v, ansandme (18631 11 W.R, 516,




Canade Law fournal,

placed in the position of the accuser, to the conclusion that the person
charged was probably guilty of the crime imputed. ()

7. Subsidiary issues sugpested by this doeteine—~(a) Dsfenduns
linble in damages unless he shews that lis belief was the operative
uducement to the institution of ‘the procecdings==A" partywho does
not believe in the guilt of the accused cannot be said to have
reasonable and prob . e cause for making the charge. (¢) Reason-
able and probable cause, theretore, must appear not only to bu
deducible in point of law from the facts, but to have existed i
the defendant’s mind. at the time of his proceeding ;(4) and ho
must fail, under a plea of not guilty, if he does not prove thac
the facts of the case, or, at all events, so much of the facts ax
would have been sufficient to induce a belief of the plaintiff's
guilt on the mind of any reasonable man, had been communi-
cated to him previous to the laying of the charge. (-) Knowledge
acquired after the arrest of the plaintiff cannot be proved to sup-
port an allegation of reasonable cause. (d)

(g Hicks v. Fantkner (1881) 8 Q.B.D. 169, See also Jehnson v. Kmersur
(1876) LR, & Exch. 325, per Martin, B, (p. 373) : #unroe v, Adbbolt (1896) 3
U.CQ.B. 78, per Harrison, C.J. ¢ Hedder v, Meleod (1888) 16 Ont. R.
boy, per Ferguson, J. Formerly a distinction seems to have been taken betwoen
“reasonable ' and “probable” : Junes v. Givin (1712) Gilbert's K, B, 183 {p. i87).

() Bread v. Ham (1839) 5 Bing., N.C. 722 MeNellis v, Gartshore 1853}
2 UKD 364 (Sullivan, J., arg.): Millver v, Sanfurd (1893} 25 Nov. Se. 227,

1 Turner v Ambler (1847) 10Q B, 252, ** Reasonable and probable cauvse
in the mind of the judge is not alone sufficient ; there must Le also reasonable
and probable vause moving and inducing the defendant " Shrosbery v. Osmasion
P 1878) 37 LLTUNLS, y92, per Denman, J.

vl Docwre v Hilton, cited by Tindai, C.J.. in Delega/ v. Highley (1830
s Bing., N.U. 930,

1) Shaw v, McAvnzie (18811 6 Can, 8.C, 181, But probable cause may b
established by evidence confirmatory of that of an accomplice, which, though i
win not disclosed until after the plaintiff was given into custody, was dis.
vovered betore the criminal charge was preferred against him with a view
to prosecution 1 Dawson v, Vansandus 1Q.B, 1863 11 W.R. 516 Henee,
tor the purpose of ascertaining whether the defendant believed in the truth
ot & vharge on which he caused the plaintilf to be arrested, it is proper
to ook at the time of the arrest, and not at the time of the trial: Wiseman v.
MoCullorh (1884) 1 Montreal LR, (8.0 338, The principle that the law is
voncerned only with the meatal condition of the defendant at the time when he
wmoved in the case sometimes enures to his benefit.  Thus, where the facts are
otherwise sufficient to justify the defendunt o believing that the property found
in the plaintift’s iﬂss&'ssk}h was that which had been taken away trom him, the
absence of probable cause for arresting bl s not established by the mere fac
thut one of the plaintif's witnesses contradicted at the trial the statements ot
the witness on whose testimony the defendant had placed his main reliance, for,
graating that such contradiction is true, it can have no bearing upon the signiti.
vanice of the defendant’s conduet, unless it is shewn that, before instituting the
peosecution, he had an oppoctunity of knowing what such witness would say:
Joiee v, Thompson (18691 26 U.C, QLB 510,

=
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If the jury find that the defendant did not believe the informa-
tion upon which he based the charge, the judge is right in ruling-
that he had no reasonable or probable cause for laying the indict-
ment ; (¢) and a verdict for the plaintiff based on such a finding
will not-be disturbed. (f)- On the other hand, it is-of course still
open to the judge to rule either way, where the defendant is found
by the jury to have believed in the sutficiency of the grounds upon
which he proceeded. (g)

As there can be no more conclusive proof of the defendant’s
want of belief than the demonstrated fact that he was actually
aware of the plaintiff’s innocence, the principle that an action lies
for instituting or continuing a prosecution after the defendant has
obtained knowledge of the plaintiff’s innocence is not disputed. (4)

(6) Evidence of ecxtrancons metive of defendant, bearing of—
Itvidence that the defendant was actuated by some motive other
than the desire to vindicate the law has been held in several cases
to be competent to disprove the existence of probable cause. ()

But the argument that the attachment of a debt was procured for the
purpose of extorting money from the plaintiff is of no force, unless the
payment was made to release him from debt that was falsely alleged to be
due. (3)

() Haddrick v. Hesoop (1848) 12 Q.B. 267 1 Douglas v. Corbett (1856) 6 EL &
BL 611, Foran instance in which this rule wus applied by a trial judge, see
Whlliams v. Banks (1850) 1 Fo & F, 337, The non-appearance of the detendant
either at the hearings before two magistrates before whom successively he caused
the plaintiff to be biowght: Shufledottom v, Atiday (1857) 5 W.R. 315, orat the rial
Taplor v, Williares (1831) 2 B. & Ad. 845, is evidence from which want of probable
cause way be inferred,  On the otber hand, evidence which merely shews that
the defeadant, after the plaintiff had been discharged by one magistrate, had
him arrested on the same charge and brought before another magistrate, is not
competent on the issue of probable cause. It s, however, admissible in
aggeavation of damages, as shewing the motive with which the defendant had
acted ¢ 1iton v Eimore (1830) 4 C. & P, 436, per Tindal, C.].

(f) Ravenga v, Wackintosh (1824) 2 R & C. 693,
{g) Shrosbery v, Osmaston (C.P.1.18578) 37 L.T.NGS, 792, per Denman, J.

1hy Seo Fregpolonv, MeKinder (1861 g CURNLS, 305 Hovrison v, Nalimal, &,
Hank (WQB.D. 18831 30 LP. 3901 dbrath v, Novth-Lasters &, Co, (1883) 11 Q.B.D.
440, per Bowen, L.J. (p, 4621 Cox v, Wirpall (1607) Croke Jace. 193

(a) Broad v. Ham (1839) 3 Bing. N.C. 722 [charge acovupanied by a demand
for a sum of money]: Ravenga v, Mackintosh (1823 2 B, & €. 09331 G & P, 204
[evidence was that plaintiff was arrested as o means of enforcing a contract]:
Haddrivk v, Heslop (1848) 12 Q B, 267. affirmed in Exch. Ch. sub nom. Heslop v,
Chapman (1833) 23 L.JLQ.B. g9 fevidence was that paintiff was prosecuted for
perjury to get rid of his evidence on a new trial of the case in which the perjury
was alleged to have been committed : Lefndun vo Boldue (1878) 1+ L.C. Leg.
News {8 C.) 200 same polnt},

{(8) Parton v 2 (1854) 12 W.R, 553, por Mellor. }.
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(¢) Existence of bona fide belief in truth of charge, a conclustve
Justification—That the existence of a bona fide belief on the
defendant’s part that the plaintiff was amenable to the proceed-
ings complained of negatives conclusively the absence of probable
cause as not disputed, and in fact is necessarily implied in the
general principle stated in sec. 4, supra (a) If the trial judge
leaves the question of the defendant’s liability as. a whole to the
jury, it is proper for him to direct them to find a verdict for the
defendant, if they think he believed the matters sworn to in his
information ;(4) while, if he asks for a special finding as to the
existence of a bona fide belief on the defendant’s part, he should
enter judgment for the defendant if the jury finds that there was
such a belief. (¢)

(d)—provided such belief is based on reasonable grounds—The
rule stated in the last sub-section is subject to the qualification
necessarily implied in the fact that the standard which the law
constantly keeps in view is the course of conduct which, under the
circumstances, would presumably have been pursued by a “dis-
creet man.” (2) In other words, the defendant’s suspicion that the .
offence charged had been committed by the plaintiff is not enough
to justify the laying of the charge ; there must be reasonable
grounds for his suspicion. (6)

(a) In an action for malicious prosecution of the plaintiff on a charge of
perjury, a charge is not open to exception which declares that, although the
jury may believe that a certain event, (here the delivery of a key to the
defendant,] had really occurred in the manner stated by the plaintiff, yet, if they
also believed that the defendant, in instituting the prosecution, bad acted under
the honest impression that the event had not so happened, and that the plaintiff
had sworn falsely and corruptly, no jury would be justified in saying that there
was a want of reasonable and probable cause : Hicks v. Faulkner (1881) 8 Q.B.D.
167, affirmed by Ct. of App. without any lengthy arguments (1882) 46 L.T.N.S.
127. See also Rice v. Saunders (1876) 26 U.C.C.P. 27, per Galt, J.: Reid
v. Maybee (1880) 31 U.C. C.P. 384.

(b) Winfield v. Kean (1882) 1 Ont. R. 193.

(c) Loog v. Nakmaschinen, &'c., Gesellschafft (1884) 4 Times L.R. 268, per
Stephen, J., at nisi prius.

(a) See secs. 1, 4, ante. The supposed ‘¢ discreet” man, in these cases, is
assumed to be one without legal training : Kelly v. Midland, &., R. Co. (1873)
Ir. Rep. 7 C.L. 8.

(8) Broughton v. Jackson (1852) 18 Q.B. 378 : Douglas v. Corbett (1856) 6 El
& Bl §i1: Young v. Nichol (1885) 9 Ont. R. 347, per Cameron, C.].: Patterson
v Scott (1876) 38 U.C.Q.B. 642 : Webber v. McLeod (1888) 16 Ont. R. 609:
Gunn v. McDonald (1850) 6 U.C.Q.B, 596 : Laidlaw v. Burns (1866) 16 LC.R.
(Q.Q.B) 318: Lajeunesse v. O'Brien (1874) § Revue Legale (S.C.) 242. The
knowledge of the defendant that the plaintiff had dedied his guilt on oath
is evidence from which a jury may infer the defendant’s want of belief: Millner
v. Sanford (1893) 25 Nov. Sc. 227. .
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A finding that there was reasonable and probable cause for prosecuting
a physician on a charge of conspiring to defraud a railway company by
misrepresenting the nature of the injuries received by a passenger who had
sied for danidges is amply sustained wheve the directors had before them
statements of certain persons which, if they were true, clearly shewed a
conspiracy, and also the evidence of doctors of the highest skilifthat the

case_of the passenger was a sham, and thatithe wounds upon. him were. .

produced by improper means. (¢)

On the one hand, therefore, a judge is not bound to say that
there was reasonable cause, merely for the reason that the defendant
believed there was reasonable cause. () On the other hand, it is
error for him to rule that there was probable cause where the jury
have found that the defendant had no reasonable ground for his
helief, ()

ey Duty of the moving pariy to obtain accurate fnformation
before hee takes action—In determining whether there was probable
cause, it is always a material question whether the defendant took
proper pains to ascertain the true state of the case.:w: An
omisgion to verify information is alwavs competent, though not
conclusive, evidence of a want of probabie causc. (4

The question whether the defendant discharged his obligation
to make due inquiries is resolved in one of its aspects by an

(¢} dbrath v. North-Eastern R, Co. (C.A. 1883) 11 Q.R.D. 440: 11 AC EXTH
ln Gowan v, Holland (1896) 11 Que, OR, R, (8.C.) 75 it was laid down that, (o
establish the existence of probable cauve, the evidence relied upon must be wuda
that, if it had been true, it would bave supported the criminal charge,  But the
above cases shew that this enunciates a doetrine much more favourable 1o the
plaintiff than is warrnntable, In one Irish case, it was laid down that, if the
defendant honestly believes that his charge was well founded, the mero fact that
his belief was not reasonable will not render him liable on the ground of a want
of probable camse @ Lowe vo Colium (1877) @ LR Ir. 15 But this ruling,
which at first sight seems to be in conflict with the general current of authority,
foses st of ity significance when we find that it was made in an nction for
malicious prosecution on a vharge of sending r threatening letter, and 7 ¢ the
speeific point determined was that it was error ta divect a verdict for the praintift
where one of the findings v as that the belief of the defendant that the letter
wis in the plaintiff’s handwriting was not honest and reasonable,

ey Shroshery vo Osmaston (QB.D. 1878) 37 L.T.N.S. 752, per Denman, I
Co npare the remark of Lindley, J., in the same case, that' it the defendant s
found to have believed in the existence of probable canse, the question remains
Pid he believe it rashly and hastily, or were there reasonable grounds,

te} MeGill v. Walton (1888%) 15 Ont. R, 380

ta) dbrath v North-Bastern R Co. (A 1883 1 Q.B,D. 449 4P 450):
Ouarts Hill, &, Coove Byre (1884) 11 QuBD, 6941 Harrison v, Nuitonal, e,
Huend (QVB.D. 1884) 49 L.P. 390t Shaw v, MeRensiv G881 6 Can, 8.0, 181,

() Lister v. Perrvmon (870) LR 4 HoL. 3210 Wetlill v Walten «1858) 18
Ont, R, 389
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appropriate application of the geieral principle that “it iz not
necessary that the utmost investigation that can be masle should
be made, but merely that a reasonable amount of credible informa-

tion should have been received” () Supposing the evidence
upon this point to be in favour of the defendant, it remains to be
settled whether his belief in the correctness of the information
received was warrantable or not.(¢) This depends partly upon
the inherent probability or improbability of the facts communi-
cated, whether such probability or improbability be considercd
with reference to some absolute standard or to the character and
social position of the person proceeded against. (¢) But most of
the cases turn upon the question whether the defendant wa.
justified, under the circumstances, in entertaining a favourablc
‘opinion of the trustworthiness of his informant.

1 apprehend that you are to have regard to every shade of differenc.
between the amount of credit to be given to one person and to another.
according to the character of the informant. Information given by onv
person of whom the party knows nothing, would be regarded very
differently from information given by one whom he knows to be a sensible
and trustworthy person. And the question whether a reasonnble wan
would act upon the information must depend, in a great degree, upon the
opinion to be formed of the position and circumstances of the informant.
and of the amount of credit which may be due under those circumstances
to the person who thus conveyed the information.” ( f)

The scape of the general principle that reasonable and probable
cause is established where tite defendant acted in good faith upon
statements made to him by persons apparently respectable anid
believed by him to be credible (¢) was examined by the Housc
of Lords in the important case of Lister v. Perryman. (/1

(e} Lister v, Perevman (1870) LR, 4 H.L. 531,

(d) Tegy v, Aemp (1887) 4 Times L R, 32 {pcobable cause always a prope
inference from evidence thal defendant was reasonably carcful in making
inquiries].

{¢} An employer has been held liable in damages where, acting on the
uncorroborated accusations contained in an anonyvinous letter, caused his fore-
man, a man who had always borne a goud character for honesty, to be arrested
for theft : Purker v, Langridge {1862) Queb, Off. R 1t Q.B. 45 The *“un-
blemished character ” of the plaintiff was one of the facts relied on in Colbrri s,
Hicks (1880} 3 Ont. App. 571 [arrest for debt]

{/) Lord Hatherley in Lister v. Porrpman (1870) LR, 3 H.L. 325 {p 310

(g} Chaificld v, Comerford (1865) 4 F. & F. 1008, per Cockburn, C.]. Ser
alse Bubrr v, Junes (186g) 19 U.C.U.P, 365,

(4 “1870) LR, 4 H.L, 321, rev'g LR, 3 Exch. gy,
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There it was held that A, although he is not jusﬁﬁed in making an
arrest on & charge of stealing a gun, where he has merely been informed
by B., a trusted » cvant, that B. has heard from C. that D., the party

“arrested, had the ‘Bun’ in “his “'pn\ssessiun,’ -but - hus - reasonable cause for- - - oo

making such arrest without further inquiry, where B. declared that he
went with C. and D. to the place where C. asserted he had seen the gun,
and that C. there repeated and adhered to his accusation in the pres.nce
of D., and declared that the gun which was then shown was not the one
which he had seen on the previous occasion. 'The House of Lo ds
expressed its disapproval of a direction of the trial judge, which reguired
the jury to render a verdict for the plaintiff if they believed frem the
evidence that A. had arrested D. without seeing and questioning (. as to
the truth of the statements made by B., and adopted the view of Bramwell,
B., in the Court of Exchequer, that, while such a course would have been
a reagonable and proper one, it did not follow that the omission to make
the investigation sugygested was not reasonable. Lord Hatherley laid it
down that such an omission was an element proper for consideration, but
Yot an element of such importance that it should deprive the defendant
of the justification of saying that, after the inquiries he had made into the
case, and the unusual opportunities he had had of satisfying himself of the
trustworthiness of his original informant, he was, in the eye of the law, a
person having reasonable and probable cause to order the arrest.” Lord
Chelmsford said : * The question was not whether the defendant might not
have obtained more satis.actory and surer grounds of belief by applying to
", for further infovmation, but whether the facts brought to his knowledge
furnished reasonable and probable cause for his believing that the plaintiff
had dishonestly possessed himself of his rifle, and justified him in acting
on that belief without further inquiry” . . . . . . . “The
question really comes to this: Whether in an action for malicious
prosecution, where a person is proved to have acted upon the
information of a trustworthy informant, he can be said 1o have
proceeded without reasonable and probable cause because he has
not made inquiry of someone else who could have repeated and
confirmed what was told him. It was an incorrect mode of putting the
case by the Chief Baron to say that the defendant charged the plaintiff
with felony ‘on the mere hearsay statement of his coachman If the
defendant had acted immediately upon the communication of what Hinton
h 4 beard from Robertson without any inquiry, | should have agreed with
him that it was not the course which a reasonable and discreet man would
have adopted, and that he would have deprived himself of all ground of
defence to the action. But 1 cannot think, with the Chief Baron, that
what passed between Hinton and Robinson * arried the case no further,
and that it was still a matter of nearsay, and a repection of what Robinson
was supposed to have said, as to the identity of the gun.’ ‘The introduction
of the plaintiff’ makes all the difference in the case.  The communication




;
4
i

Canada Law joumal

which Hinton was able to make, and which he did maké, to ihe -det‘endan't
was no longer what he had been told by Robmsau, but whit had pussed

b\’ the plaintiff in his own, presence.”
7 This decision involved the reversal of the ]udgment in the B xchequar”

Chamber, which had upheld the view of the majority of the judges of the

lower court, who had adopted the theory that * you can never proceed on

hearsay evidence, when you have a good opportunity of testm& the
accuracy of the hearsay evidence by exammmg the person who is repre
sented to have said such and said things.”

Some of the authorities are, however, much more favourable
to the defendant than the rationale of this case would seem o
indicate.

‘T'hus there is an old ruling to the effect that where a father preferrcd
an indictiment of rape against the plaintiff on the complaint of his daughter.
a girl of eight years of age, it was held that the action could not be main
tained, although the court was of opinion that the father was too credulov,
in causing an indictment to be preferred on the complaint of so vouny
girl. (/) So evidence of an accomplice or tainted witness, even if uncar
roborated, und therefore not sufficient to sustain a conviction, is held o
warrant the preferring of a criminal charge. (/) So a defendant shows
probable cause for instituting a prosecution for arson where he acted bor
fide upon statements made by convicts during the tern of their imprison
ment, even though they were not sworn, and were not legally competon,
without a pardon, to be received as witnesses. (#)

The duty to verify information is very properly regarded
imperative where the information is received through an anony.
mous letter, {/)

In an action for presenting a petition to wind up a company, the
yuestion whether the defendant who had signed a transfer of shares, anl
handed it to his brokers, and had not received back the power in ten
or eleven days, is entitled, in the ordinary course of business, to
acsume without further inguiry that the transfer had not been effectual,
even thouWh the brokers had told him that liey could not dispose of the
shares, is a question raising an issue of fact for the jury, and unless he s
found not to be so entitled, the judge ought to hold that there was no
reasonable cause for the defendant to suppose that he was still a shar:

1y Cax v Wirradl, Cro, Jac. g3
17+ Dawson v. Pangandon (1863 11 W.R, 510,
) Gswald v, Mewburn (1833) 6 UC.QUBL (OW8) 470,

1) Ruttun v, Prmguf (850 1 ULC.COP agq s Parker v, Langridge (18527 1 Que.
O R, (Q B g5+ Cople v, Kichardeon (18751 2 1. O Leg. News {:@L } bo.
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holder at the expiration of the period. () 'I'he same case decides two
other points: (1) The mere fact that a company was defrauded by pro-
moters into paying an excessive price for its property, and was about to

" take procéedings to récover back part of that price; does not turnish any -
reasonable and probable cause to a shareholder for filing a petitirn to
wind up the company. (2) The fact that articles have been published in
the newspapers casting odinm on a company does not furnish reasonable
or probable cause for presenting a petition to wind up a company. The
opposite doctrine, it was said, would involve the proposition that a person,
without taking the trouble to inquire whether the allegations might not e
subject to the errors frequently oceurring in newspaper reports, is at liberty
1o take a step which may destroy the credit of the company.

Where the circumstances upon which action is to be taken are
susceptible of two co: tructions, one of which will render an
arvest unjustifiable, it is the duty of the moving party to make
further inquiry so as to ascertain the real significance of those
circumstances, (#)

So far as regards the right of a prosecutor to rely upon his own
recollection of material circumstan-es without substantiating it by
further inquiries, the unly rule whicn it seemns possible to enunciate
is the very indefinite one that such reliance is not necessarily
unjustifiable.

* 1t does not follow,” said Hawkins, |., in a recent case, (o) *‘that,
hecause the supposed fact had no real existence, the belief of the accuser
that it had such existence was unreasonable. . . . If a man has
never seen reason to doubt, but, on the contrary, has even had reason to
trust, the , @neral accuracy of his memory, and that memory presents to
him a vivid apparent recollection that a particular occurrence took place in
his presence within a recent period of time, is it not reasonable to believe
in the existence of it? the more especially iff his diary and other sur-
rounding circumstances appear to confitm his memory.  What more

tmy Brett, M. Ro,in Querte Hill, Fe Couve Byee (1883 00 QUB DL\ 67y
ip. 6861 Bowen, L.}, moerely sadd that his view as to reasonable and probabiv
cause might be influener by the jury's opinion, i the Court of Queen’s Bench,
after the new trial ordered by the Cowrt of Appeal, the judges beld that the
defendant was not justified, as a matter of law, in proveeding without ascer.
taining whether the power so granted had been exercisad (50 LOTVNGS, aygs,

tn) A creditor hax no vight to subinit an affidavit that 4 debtor bas made a
vonveyance of bis proporty to prevent its being taken in execution simply
beciuse he was apparently in possession of considerable property, and the sheriff
had returned * nulia bena ' Non constat, that the returs may oot have boen
false, ot the property  not rveally his: Swéth v, Ot 08320 6 U008
HS SN A TR

o) Hivks v, Faulbue 8810 8 QB 107, Bee also P v N dod (1RBs)
aint R uyr.
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reasonable ground can be suggested for a belief that any particular act
was done than the conviction of the person believing that he remembers it
as having been done in hig presence before his own eyes.” . . ... .. , -
-+« A person who acts upon the information of another trusts the veracity,
the memory and the accuracy of that other, in each of which he may be
completely deceived. His informant’s veracity may be questionable, his
memory fallacious and his accuracy unreliable. Yet it does not follow
that it was unreasonable to believe in his information if he never had
cause to doubt him. In like manner a man may be deceived by his own
memary, yet it does not follow that it was unreasonable to trust it, if he
never knew it to be defective ” ( 2).

(f) Defendant's knowledge of exciilpatory circumstances—The
weight of authority supports the view that, even if a party has a
prima facie case, he cannot be said, as to have reasonable and
probable cause for instituting proceedings, where he knows of
facts which constitute a perfect defence.

Thus, where the plaintiff had been inducted (under 7 & 8 Geo. 4,
¢. 30), for unlawfully obstructing the air-way of a mine, it was held to be
error to direct a verdict for the defendant, where evidence was given upon
the trial that, before the obstruction was put in place, the defendant had
been informed by the plaintiff that the latter, in setting up the obstruction,
had done so by order of his employer in the assertion of a bona fide claim
of right. (a) So, in an action for maliciously procuring the plaintiff to be
indicted for an assault, reasonable and probable cause is not established
in such a sense as to justify a nonsuit, where the plaintiff’s testimony is to
the effect that the purpose of the assault was to remove the defendant
from his premises, after he had refused to leave them. (3)

On the other hand, it has been laid down, though not in very pusitive
terms, that the undisputed commission of an act of disobedience by a
naval officer furnishes his superior with reasonable and probable cause for

('p) In Wilkinson v. Foote (1856) 5 W. R. 22, the fact that the prosecutor him-
self had actually given to the plaintiff the article which the latter was charged

with stealing was assumed not to be incompatible with the existence of probable
cause. i

(a) James v. Phelps (1840) 11 Ad. & D. 483; 3 Perry & D. 231. To the same
effect, see Fellowes v. Hutchison (1855) 12 Upp. Can. Q.B. 633 [accusation of
felony where defendant took possession of property under a claim of right].

(6) Hinton v. Heather (1843) 14 M. & W. 131. This case and Fellowes v. Hutch-
inson, supra, were followed in Routhier v. McLaurin (188g) 18 Ont. R. 112, where,
in a similar action, it was held to be error 10 tell the jury that, if they found an
assault to have been committed, that would end the case, as there was reason-
able and probable cause for the prosecution. The plaintiff was entitled to have
the circumstances relied upon as justification for the assault submitted to the
jury; and also to have their finding as to the defendant's consciousness when he
laid the information that he had been in the wrong.

AN
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bringing him to court-martial, although such superior was cognizant of
circumstances which justified such disobedience. (¢)
Obviously, however, it is wholly impossible to reconcile this latter theory

_with the doctrine that the reasonable belief of the moving party in the

criminal or civil Tiability of the party proceeded against is'the touchstone ™

by which the existence of probable cause must be tested. If the former
knows, or is affected with constructive notice, of the fact that the latter
has a perfect defence which will prevent the enforcement of lability to
which he might otherwise be subject, it is impossible to assert with any
show of reason that it is justifiable to drag him into court, so as to go through
the idle formality of exculpating himself. The separation of the facts
which prima facie constitute an offence or furnish a good cause of action
from the facts which render it impossible to convict or recover damages is
a mere scholastic subtlety which is quite out of place in this connection.

() Rule where the issue presented is whether the acls charged
as done amount in law to the crime charged—There is a clear dis-
tinction between the defendant’s belief that the acts upon which
he based his charge were done by the plaintiff and his belief that
those acts really constituted the specific crime for which he seeks
to have the plaintiff tried. In the former case his belief may or
may not be warrantable, as we have already seen. In the latter
case his liability i3 determined by the principle, Ignorantia juris
neminem excusat. The rule is well settled, therefore, that a want
of probable cause is conclusively established by proof that the
vlaintiff, hov ver culpable in other respects he may have been, had
done nothing which would render him legally amenable to the
process employed against him by the defendant {a;

10} Johnstone v, Sutton 11780 1 T R, 493, I doubt,” said Eyee, B. (p. 307L
in de\ivering the opinion of the Court of Exchequer, * whether, it 4 man were to
indiet one for murder, who had committed homicide under circumstances within
the knowledge of the prosecutor which made it justifiable, it could be said that
there was no probable cause for preferving that indictment. In the Court of
Exchequer Chamber, Lords Mansfield and Loughborough agreed with the 'ower
court on this particular point, though the judgment was overruled as a whole.
That the moving party is not bound to investigate the truth of any excuse which
the guilty party may offer was wiso laid down in Wiseman v, MeCullock (1B84)
! Montr, L.R, (8.C.7 338, but there the excuse actually offered was a falsehood.

(@) Farmer v, Darling (1376 ~ovr, wpt s Headh v Heap 1836) s W.R, 23+
Michell v, Williams (183310 01 Mo S W 2050 Jdbeld vo Lyghe (1868) ¢ Hannay, N. B,
2305 Huntley v. Simson (1857) ¢ Ho & N, 6ov: Buder v Holder (. B, 1880)
51 LI 23375 Seary v, Saxfon (%90} 28 Nov, Se, 238 In an action for false
ariost on A charge of * unlawful malicious injury to_the defeadant’s property v
{RR.U, ohy 168, xees 3ol by sawing oft the ends of some old and rotten logs
ased in the construction of a building which the plamtift’ was allowed to oecupy,
ihe fact that logs were actuatly cut does not constitute a valid defence, if it is
shewn that they were of no appreciable valwe, .\ finding of the jury that the

im0
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Bi the application of the maxim is subject to some reason-
able excuptions, as where the justifiability of the proceedings
depends upon the construction of an obscure statute.

- In a-matter of some difficulty connected with a new Act of Parlia-
ment, and on which opinions might differ, a mistake might be made
without any blame aitaching, and a person under the influence of such a
mistake might still have reasonable and probable cause for taking «
proceeding which it turned out afterwards was not justified.” (4)

For analogous reasons, where an attorney in the petition upon
which a debtor of his client is adjudicated a bankrupt truly states
all the facts upon which the proceedings are taken, absence of
reasonable and probable cause cannot be inferred from the circum.
stance that he was mistaken in point of law as regards the
statements made, {¢

In the nature of the case, a want of probable cause cannot be
predicated where the facts alleged are such that, if they are true,
the plaintifi’s amenability to the proceedings is legally bevand
dispute.;d -

In one instance, an attempt was made upon a special ground to
restrict the effect of this propesition. The doctrine which the plainut
sought to establish in Lews v. Telford(e) was that the fact of the
defendant’s possessing certain rights for civil purposes did 1ot necessarily
avail him as a defence to an action to recover damages for a prosecution

defendant had ot reasonable ground for believing  that  the plaintff had
unlawfully and maliciously injored hix property includes, by implication, a tnding
that there was a want of such value, and, consequently, an absetce of such
circumstances as are necessary 1o constitute reasonable aud probable cavse fin
the prosecution s Hedber v, Miodeod 11888) 10 Ont. R, 6os.  If the act of ihe
plaintff wax one for which an officer had oo right to make anarrest at all, the
mere et that he may have, hona fide, believed that he bad a vight to nnke the
areest, amd that such’ was his official duty is no qualificaion © A%ily v, furton
118y51 20 Ont, Rep. 608, aft'd 22 Onl. dpp. 322 16 may also be noted thast, it 1he
defendant, at the time he made the sfidavit apon which the plaintitf wax areested,
had reason to helieve that the demamd was not one ou which a capias could
lawiully fesue, he i, as mattor ol Jaw, guilty of madice o Gdbfous v aon $ilige
FOUB18, per Tindal, U)o and Mavke L ip. 1830

0y Fohnson v, Emerson 1850 LR, & Exch a0, per Uleasby, Boap. 35080
Phittipe v, Navior nkgg) 4 Ho & No gbg, per Erle, 1. 1p. s,

i Sohuson v, Emerson (vh71) LR, 6 Exche 32y, per Bramwell, B ip, 3bs

21 Ay where the neneliabitity of defesdamt must gt once e conveded on
proaf that the plaintiff was  indebted to bim s Drwavmand © Pion (1835
7 Seott 2% tontlawey b nonspayatent of debt admitted to be dued: Facid v,
Thomeas 18373 1 LU Jur, (0B by Quse of swdsde gagerse 1o calorce pay-
ment of et dispatably due Probable cavee Tor prosecuting  the plasndt
ot 5 chaege of assauit % shewn where b asdinits that be druck the defendant §
Favmond . Rider 118921 44 Nosw. Sceot. i,

wes s bR ol LR 1 AW g
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of the plaintiff which would admittedly have been unjustifiable if the
defendant did \not really possess those rights. But the House of Lords
declined to accept this theory, and laid it down that, as a mortgagee has
by the legal title to, and is able to take possession of, the mortgaged
premises at any time, persons taking possession by his authority are
regarded as being rightfully in possession. Hence, even though they have
taken possession in a rough and discourteous manner, and by taking
advantage of the mortgagor’s absence, another person who enters and
forcibly ejects them by the authority of the mortgagor is guilty of the
offence of forcible entry, and, if indicted on such a charge, cannot
maintain an action against the prosecution on the theory that he acted
without reasonable and probable cause. Lord Selborne thus disposed of,
the special point made by counsel: “ The question whether there was any
reasonable ground for that charge or not must necessarily depend upon
the state of the legal possession of the Jocus in guo at the time when the
acts alleged to constitute the forcible entry were done ; and if for civil
purposes the legal possession was in the appellant, the foundation for such
an action, so far as the state of possession is concerned, is sufficiently and
propgrly established. :

8. Illustrative decisions as to the' justifiability of various proceed-
ings — The justifiability of instituting particular proceedings under
special circumstances will be further illustrated by the subjoined
rulings :

(@) Clandestine removal of goods—Evidence that the plaintiff had
actually removed the goods to his own house, locked them up, and refused
to surrender them on demand, shows probable cause for laying a complaint
on this ground. (@)

(8) Conspiracy to defraud—The fact that the dishonest character of
the plaintiff’s'son was concealed from the defendant, with whom he was
about to engage in business-transactions which involved the son’s having the
custody of valuable property belonging to the defendant, does not justify Fhe
latter, afier the son has absconded largely indebted to him, in prosecuting
the father for a conspiracy to defraud. () .

Reasonable and probable cause for A.’s laying an information against
B. for becoming a party to a conspiracy by which C. was seeking to
defraud a company, of which he was manager and to which he was 131’8‘?‘)’
indebted, is established where the evidence is that C. transferred his entire
estate to B., the foreman of the company, earning $z.50 a day, for a
consideration which was stated as $7,000 cash, but of which no part was
satisfactorily shown to have passed ; that on the next day B. transfgrred
the same property to the wife of C. in consideration partly of a promise to

(@) McNellis v. Gartshore (1853) 2 U.C.C.P. 464.

(8} Rowlands v. Samuel (1847) 17 L.J.Q.B. 65.
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board B. as long ds shie rerited a house, and partly of a sum of money, of the
disposition of which no account could be given; that the deeds of transier
were subsecuently registered by B. on hearing that €. had been dismissed

from his position ; and that B, bhad foe years boardad with (. and his wife
free of cost, and was on terms of close intimacy with them. ()

{¢) Bwmbesslement—There is probable cause for a charge of embezlc
ment where the employee refuses to account for a missing sum of money
which has been in his hands, (@) and where he has written the person o
whom the money was to be handed, denying that he has received it, is sust
clent to shew probable cause for a prosecution on a charge of misappropria
tion ; (¢} but not where the servant, a commercial traveller, has merely use:
for his own purposes a portion of the money received from the customer-
where he believes that be is entitled to do se and it is not certain whic::
party is really indebted to the other, { /) nor where, at the time of the
arrgrt, ahout two-thirds of the money entrusted to the employes to make
purchases had been aceounted for and the terms of the agreement ar
uncertain. {g}

() Fargery Probable cause for a prosecution on this charge exist-
where the cashier of the bank where a forged check was cashed has ident
tied the plaintiff as the person who cashed it: (2} but not where the onl
wvidence to throw suspicion on the plaintifl 1s similarity of handwriting. ¢ -
Nor is any probable cause established for prosecuting a young man »f tweniy
vears of age on a charge of having forged his father’s name to a note
where the proceedings were based merely upon evidence given by the
at the trial of a suit on the note, to the effect that he never intended to sizn
any such imstrament, and that, if he actuglly did sign it he did soom e
belief that it was only a receipt for goods delivered by express, and upon
the answer recenved by the prosecutor to an emuiry made from the agemt
of the express company, who informied him that there was & receipt, bt
that the signing was denied by the son, and the signature could nat 's
SWOr W14

e Aslee n, Heers 080 Ques UL R 0SS, 3120 af7d iy QB
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g1 oarmegae v, WERSE itz 23 LW fue 083 Bor o8y Fur s ovase o
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sserraes fow Ay Beeeal o g vhary of having conerted o the phintiff + ows sw
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(2) License Jaws, infractions of—Probable cause for laying an infor-
mation for a violation of a Liquor License Act exists where the defendant
acted on reports of detectives employed to gather evidence for an organiza-

~tionformed -to—enforcethe law. (&) Su there 1s probable cause fer a
constable’s arrest of the plaintiff on a charge of infringing a by-law requir'ng
the payment of a license by transient traders, where, at the time of the
arrest, he was writing down in his book orders from a tradesman an the
house which he represented. {/) In an action for maliciously procuring
the indictment of the plaintiff for ** using the faculty of a badger of corn”
without .« license, the existence of probable cause is not shewn by the mere
fact that the plaintiff acknowledged in his declaration that he did use the
faculty. ()

(/) Obtaining moncy under false pretences—here is probable cause
for prosecuting a person for obta’ .ing money under false pretences where
he obtains a loan by false representations that the money was reyuired to
meet a note of the firm of which he was one, and that his partner was out
of town, {#) or by a declaration that there is only one encumbrance on his
property, there being really another, though the omission to mention the
second mortgage was due to a mistake merely. (¢)

(&) Hoisonming - Probable cause for this change is established where
plaintiff was a woman working as defendant’s cook, and be and his family,
after eating a piece of meat cooked by her, exhibited symptoms of
poisoning. { 2}

(A) Theft  \ person canaot justify accusing another of theft merely
hecause the laver has possession of property which the latter believes to be
his. (¢} 'To warrant such a step, there must be other circumstapces caloue
lated to excite a reasonable suspivion that the avcused is guilty of the
crime,  Iiustrations of various additional facts which justify a prose ot on
are given below, (r)  See also sec, 11, subysec, o -, note s £+ ancd sub see.
e note S

td Llederson v, Hedf (1%g 25 Nov, Se. 1o,

iy Paedee v Picke 0BRG 11 Que, LLROIQUBD 240,

t} Junes v, Uivin (1302) Gilbert's KB, 183 (pe 1981

(e} Choran vo WeCroep (8871 3 Mont, LRIS.C) gog.

tor Grnile v Nawndors (18801 3 Monte, LR (. B.} 208,

(A Tudivy v, Corrde (18B7) 10 Vox 0, 883 1per Cockourn, U0
gy Codberi v Hicks (18801 5 Onta \pp. 351,

ir} Chambers A, Fupir (1598) Ureo Elizo yoo Jecfinal to scesunt fv e
pussession @ Keloguin vo Worbman (18700 1 LU, Leg. News (5,00 a8
{alsely avcounting for possession of guads and offering to sell them at a fos]
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There is no reasonable and probable cause for prosecuting on a charge
of theft a person who had purchased a horse at an open sale from a servant
with whom the prosecutor had, upon his removal to another place, left the
horse with a view to his selling it. (s) Nor where the plaintiff, a carter,
had received the property in question, a small piece of tarpaulin, from an
agent of the defendant, a whole year previously, and had since then
repeatedly used it as a cover for his cart, without any concealment, while
carrying goods to and from the defendant’s station. (#) Nor are the facts
that plaintiff showed a knowledge of the projected movement of an
absconding thief, and that he was seen, early in the morning after the
robbery, coming from a public entry leading to the back door of the
plaintiff’s house, sufficient to warrant an arrest. (2)

(£) Publication of false accounts by officer of company (24 & 25 Vict.,
ch. 96, sec. 847)—The mere fact that a report and balance sheet prepared
and published by the secretary of a public company contains errors and
misstatements, does not afford « reasonable and probable cause” for
prosecuting him under this statute. ()

(7)) Arrest on mesne process in actions of debt (under the old law)—
Atrest for a larger sum than was due was held to show ipso facto want of
probable cause. (w)

of stealing| :* Broad v. Ham (1839) 5 Bing. N.C. 722 [plaintiff was an apprentice
who had absconded]: Wilkinson v. Foote (1856) 5. W.R. 22 [plaintiff was an
employee who had no opportunity in the normal course of his employment to
acquire a knowledge of ‘the condition of certain goods in a warehouse, and
pointed out that some of them have been stolen}: Joint v. Thompson (1867) 26
U.C.Q.B. 519 [new-made path found leading from place where missing
timber had been piled to where it was found on plaintiff's premises]: Rice v.
Saunders (1876) 26 U.C.C.P. 27 [re-arrest after discharge upon discovery of
reasons pointing to the conclusion that the testimony which induced the magis-
trate to discharge the plaintiff had been given to screen him]: Lucy v. Smith
(1852) 8 U.C.Q.B. 518 [issue of search-warrant justifiable, where a canary
believed by the defendant to be his was seen on plaintiff’s premises, and the
latter, while admitting it not to be his property. refused to give it up]: Pinson-
nault v. Sebastien (1887) 31 L.C. Jur: (Q.B.) 167 [information repeatedly
received that plaintiff had been stealing various articles from him]: Lefebvre v.
Beauharnois, &c, Co. (1879) 2 L.C. Leg. News (S.C.) 269. [Plaintiff went
about bragging that he knows the thiet, that he has got rich, and that he is in
search of the thief, the last statement being wholly false.’

(s) Stewart v. Beaumont (1866) 4 F. & F. 1034.

(t) Stevens v. Midland. &c., R. Co. (1854) 10 Exch. 332.

(2) Busst v. Gibbons (1861) 30 L.]. Exch. 75.

(v) Apres v. Elborough (1870) 22 L.T.N.S. 106, per Blackburn, J.

(w) Gilding v. Eyre (1861) 10 C.B.N.S. 592: Sawvil v. Roberts (1800) 1 Ld.
Raymond 3745 1 Salk. 13: Wetherden v. Embden (1808) 1 Camp. 295 : Goslin v.
Wilcock (1766) 2 Wilson 3oz. )

The estimate of a surveyor was taken as prima facie evidence of the value
of work and materials in Silversides v. Bowley (1817) 1 Moore g2. There is a
want of reasonable and probable cause for arresting a debtor for an amount
greater than that which he owes, if a set-off is deducted: Mitchell v. Jenkins
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(k) Arrest of debtor on ground that he s about to leave the country—
To establish probable cause something further is required than mere proof
of the existence of the debt and the impending departure of the debtor. (x)

(1833) 5 B. & Ad. 588. The duty of an arbitrator being to render judgment
secundum @quum et bonum, without being tied down by the st rict .rule.s of law,
his award in favour of a defendant in an action of debt after gxammauon of the
accounts between him and the plaintiff, who had procured his arrest, does not
necessarily shpw that there was nothing legally due, and, therefore, no probable
cause for his arrest : Habershon v. Troby (1799) Peake 1353 3 Esp. 33- An arrest
in an action against the acceptor of a bill was held not to be without p_robable
cause where Iis name and address were identical with those on the bill, even
though it turned out that the acceptance was not his in fact, a_nd tha} he dis-
claimed the bill when it was presented to him by one of the deien.danl s clerk§ :
Spencer v. Jacob (1828) Moo. & M. 180 [where there was no proof that the dis-
claimer had been actually communicated to the defendant]. As to the construc-
tion of the Act of 43 Geo. 111., ch. 46, sec. 3; providing that defendant, who had
been arrested in an action of debt, should be allowed his costs, if the plaintiff
s« pecoveted” le«s than the amount for which the arrest was made, and the arrest
was ¢ without reasonable and probable cause,” see Keene v. Deeble (1824) g‘l}
& C. 491, and cases cited {money awarded by arbitration not ¢« recovered ']
Thompson v. Atkinson (1827) 6 B. & C. 193 [statute does nol cover Cases where
all matters in difference between the parties and the costs are 10 abide the event
of the award]: Sifversides v. Bowley (1817) 1 Moore 92 [defendant not entilled
to costs, unless arrest was malicious and vexatious] .

. (x) Shaw v. McKenzie (1881) 6 Can. S,C. 181 : Henderson v. Duggan (1879)
5 Que. L.R. (S.C.) 364: Berry v. Dixon (1854) 4 L.C.R. 218. Under the Nova
Scotia Act for abolishing arrest for debt on mesne process (Rev. St_at.'Nov. Scot.,
ch. gq), the fact that the holder of a note had good cause for believing, and did
believe, that the maker was about to leave the province, and that they would lose
their remedy against him if he was not forthwith arrested, constitutes r?asonable
and probablie cause for the arrest, notwithstanding they might have believed that
they could recover the amount of the debt from the indorsers : Bank of British
N.A. v. Strong (1876) L.R. 1 A.C. 307. The following cases may be con-
sulted as to the facts which prove or disprove probable cause. No probable
cause: Torrance v. Jarvis (1856) 13 U.C.Q.B. 120 {fair assignment of pro-
perty and an acceptance of salaried position as clerk in the winding up of the
estate]: Renaud v. Vandusen (1872) 21 L.C. ]Jur. (Q.B.) 44 (trader domiciled
in country to which he was going and constantly travelling to the one where th_c
writ was applied for] It is not justifiable to arrest a person .\\‘ho returns to his .
own country afier a residence of several years abroad, where his departure in the
first instance had followed an assignment for the benefit of his creditors, the bona
fides ‘of which was not impeached by the arresting party himself or any other
creditor. His departure being free from fraud, he acquires a leg{il domicile in
the foreign country, so far as his creditors are concerned, and is entitled to return
home without becoming liable to a charge of fraud: Dra{)eau V. Deslaur'zer.(1888£
32 L.C. Jur. (Cour de Rev.) 191. In the same case the fact 'that the plaintiff hac
given proofs of his intention to remain in the country by buymg_]and and making
a contract for the erection of a house thereon, was also mentioned among the
grounds upon which it was held unjustifiable to arrest him f?r fraud. Probabl?
cause: Wanless v. Matheson (1837) 15 U.C.Q.B. 278 [plamt:ﬂ', mferwh‘e:,m;(
with debts, had assigned all his personal property, had broken faith wit d‘ e
defendants, had been detected in several misstatements, and was reported to
have absconded]: Harfubise v. Bourret (1879) 23 L.C. Jur. (Q-B.) 130 [refusaldlo
pay debts by debtor able to do so—no leviable property—presence in coumryR ve
to family affairs calling for a few hours’ stay]: Lajeunesse V. O’ Brien (1874) 5 Rev.
Leg. (S.C.) 242 [plaintiff abandoned premises leased from defendant when rent
C‘}me due, having sold seme of his stock, and left behind some trifling persona
effects). :
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Auny statement made by the debtor himself from which it may be inferred
that his reaoval from the country will be permanent, warrants his
arrest. { v)

(/) Fraudulent insolvency —Proof that an embarrassed debtor secreted
his furniture and effects, and made fraudulent and fictitious transfers to his
relatives just prior to an assignment for the benefit of his creditors, shows
the existence of probable cause for his arrest. ()

() Procuring injunction restrainfng pavment of dividend dy compan)

Sufficient probable causc exists for a shareholder’s procuring an injunction

against the payment of a dividend, when the annual report contains mis-
statements. («)

{1l PROVINCES OF COURT AND JURY RESPECTIVELY IN DETER.
MINING THE EXISTENCE OF PROBABLE CAUSE,

8, Reasonable and probable cause, existence of, & mixe? question
of law and fact--The doctrine established by the authoritie: is that
the existence of probable cause is a question exclusively for the
court only when there is ne controversy either as to the facts upon
which the solution of the various subordinate issues which it
involves is dependent.

‘'The question of probable cause is a mixed question of law and fact.
Whether the circumstances alleged to show it probable or not prebable
are true and existed is a matter of fact ; but whether, supposing them true,
they amount to probable cause, is a question of law.” (@) ‘It is for the
jury to say whether the facts pleaded were proved, and for the judge to
determine whether or not they amounted to reasonable and probable
cause.” (4) “*'The prevailing law of reasonable and probable cause is that
the jury are to ascertain certain fi . & and the judge is to decide whether
those facts amount to such cause. ()

ty) B(‘?UHI)NH v. Hilsun (1850) 1 L.C.R, (K.C)) 3§| + Debien v. Marsaut (18631
13 LUVRL (S8.C)) 891 Berep v, Diven t1884) 4 L.C.R, (8.C.) 2181 Wilson v, Reld
11934 4 L.C.R (8.0 1357,

12) Porlin v, Ansell (1874) 5 Revue Legale 8.C, 251,

ta) Montreal, &, R Co. v. Ritchie (18B8y) 16 Can. 8.C. 622 (decided with
reference to the law of Quebec).

{a} Johnsione v. Sutton {1486) « T.R. 493, per Lords Mansfield and Lough-
torough {(p. 543).

(4) Maule, )., in West v. Bavendafe (1850) 9 C B, 141,

ey Turner v, Auibler (1847) 1o Q. B, 252, per Lord Denman., Similar language
is used in Broad v. Hum (1839) § Bing. N.C. 722 ¢+ Davis v, A’m.wll {1829) 5 Bin
354 Huddrick v, Hesivp, 12 Q. B. 267, aff'd {in Exch. Ch.) J.B. 028 23 L 7
QO B. 39 Wealon v. Beeman 11857 27 L.J. Exch, 87 ¢ {m{z's v. arks (1861)7 H.
& N, 561 Busst v, GGibbons (1861) 30 L.J. Excln 73 {‘;m»e v, Fibomuér (nm pr.
1%70) 22 LTUNLS, 106, per Blackbuen, Ju Iu'{ly v, Midiand, &e,, K (1%7)
Iro Repo 7 C.L, 8: LZucy v Smith (1852) 8 U.C, Q.B, 518 Jfofus v, 7lmmpmn
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The full scope and significance of this doctrine was definitely
settled by the Exchequer Chambers in the leading case of Pamren
v. Williams, (d) which, although it was not accepted without
some expressions of dissatisfaction on the part of individual
judges(e) is now regarded as the fountain of law upon this
subject. ( f) The principle there formulated was this : Whether
the question of reasonable or probable cause depends upon a few
simple facts, or upon facts which are numerous and complicated,
and upon inferences to be drawn therefrom, it is the duty of the
judge to inform the jury that, if they find the facts proved and
the inferences to be warranted by such facts, the same do or do
not amount to reasonable and probable cause, the result being
that the question of fact is left to the jury, ard the abstract
question of law to the judge. Commenting on ‘he cases, which
might be thought to have somewhat relaxed the apjdication of
the ruie, by seeming to leave more than the mere question of the
facts proved to the jury, Chief Justice Tindal said:

“ Tt will be found on further examination that, aithough there has

{1867} 26 UV.C. Q.B. 35191 Hazokins v, Snow (1895) 27 Nov, Se, qo8 : Lundell v,
London (1783), ched in Jolinstone v, Sutton, + TR, 493 (p. 5201 Huntley v, Simson
(1857) 2 H. & N, 600: Donnelly v, Bowden (1837) 40 FENAN O.B. 611t Archibald v.
Mciaren (1892) 21 Can. 8.C. §88. In some cases we find it laid down that the
question of probable cause mmust be left to the jury where the decision depends
on disputed guestions of fact: Wiksen v. Winniper (1887) 4 Man, L.R, 193
Compare Vincent v, West (1868) 1 Hannay (N.B.) ago. From the cases cited in
sec, 12, however, it is plain that this is correct only in the sense that the judge
must take the opinion of the jury on such facts sy a step in the process of
determining the defendant's liability, The final decision must always rest with
him whether it is arived at by means of special findings or by means of
instructions couched in & hypothetical form. In Martin v. Lincoln (16068), cited in
Bul er N.P. 13, it was held to be in the discretion of the court to direct the jury,
if there were manifest proot that there was no cause of action, In the earliest
reported cases the question was treated as a matter of pleading.  Thus in an action
for conypivacy and procuring the plaintiff to be maliciously indicted for robbery,
A plea setting forth the fact of the robbery and circumstances of suspicion was
held good on demurrer, ay it confessed procuring the indictment and avoided by
matter of law : Pain v. Rochester, Croke Eliz. 8713 Chambers v. ZTavior, Croke
Eliz. goo. In Rochester v, Whitfield {1595) Croke Eliz. 871, the court held, on
demurrer, that a plea setting out the circumstances whereby the defendants
vame to indict the plaintiff was good * for their causes of suspicion are sufficient,
.+ » and the imprisonment need not be answered when the indictment is
grounded upon good cause.”

{d) (1841) 2 Q. B, 104

(#) See especially the remarks of Denwman, C.J., in Rowiands v. Samuel
(1847) 11 Q.B, 3o {note): 17 L.J. Q.B. 65 Both reports, however, leave the
precise grounds of his disapproval rather obscure,

(f1 ** There can be no doubt, since the case of Panton vo Williams, 2 Q.B,
169, that reasonable and probable cause in an action for malicious prosecu-
tion or for false imprisonment is to be determined by the judge.” Lord Chelmy-
ford in Lister v, Perryman (1879) LR, 4 H.L 520 {p. 5250
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be a an apparent, there has been no real, departure from the rule, "I'hus,
in some cases the reasonableness and probability of the ground fur
prosecution has depended, not merely upon the proof of certain facts, by
upon the question whether other facts which furnished an answer to the
prosecution were known to the defendant at the time it was instituted. ()
Again, in other cases, the questiun has turned upon the inquiry, whether
the facts stated to the defendant at the time, and which formed th-
ground of the prosecution, were believed by him or not; (4) in other
cases the inquiry bas been, whether from the conduct of the defendan
himself the jury will infer that he was conscious he had no reasonable o
probable cause But in these and many other cases which might 1.
suggested, it is obvious that the knowiedge, the belief and the conduct o
the defendant are really 2o many additional facts for the consideration of
the jury ; so that, in effect, nothing is left to the jury but the truth of the
facts proved, and the justice of the inferences to be drawn from such facts,
both which investigations fall within the legitimate province of the jury,
whilst, at the same time, they have received the law from the judge, thas,
according as they find the facts proved or not proved, and the inferences
warranted or not, there was reasonable and probable cause for the
prosecution, or the reverse.” . . . . . . . *“Such being the rule
of law, where the facts are few and the case simple, we cannot hold
it otherwise where the facts are more numerous and complicated. It
is undoubtedly attended with greater difficulty in e latter case, to
bring before the jury all the combinations of which numerous facts are
susceptible, and to place in a distinct point of view the application
of the rule of law, according as all or some only of the facts and
inferences from facts are made out to their satisfaction. But it is
cqually certain that the task is not impracticable; and it rarely
happens but that there are some leading facts in each case which present
a broad distinction to .their view, without having recourse to the less
important circumstances that have been brought before them.”

() In Jeames v, I’leﬁs (1840) 11 Ad. & E, 483, Lord Denman had said, in the
course of his opinion, t he question whether there be or not reasonable or
probable cause may be for the jury or not, according to the particular circum-
stunces of the case.” But this was a case where the cvidence suggested that
the defendant knew that an essential ingredient of the offence charged was
lncking.  Yee also vec. 10(d) infra,

(1 In Wedge v. Berkeley (1837) 6 Ad, & E, 663, the court held that both the
bona ides of the defendant, a magistrate, and also the guestion whether there
wits reasonable cause for n magistrate’s detaining goods on a suspicion that
they were stolen was for the jury. But this ruling is deprived of much of its
significance by the fact that it was made on the course of a judgment which
upneld the action of a judge in leaving the case to the jury upon instructions
that they were to find whether there were *“reasonable grounds of suspicion.”
It may be reconciled with the general current of the authorities by ussuming that
the real question which the teial judge intended to leave to the jury was merely
whether the defendant believed in the guilt of the plaintiff (see sec. 10 (8) and
{r} post).
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It should be noted that the judge’s inference as to the
existence or non-existence of probable cause is really an infer-
ence of fact, and not of law (¢}, In Lister v. Pervyman (; ) Lord
Chelmsford, after remarking that this question was one for the
court, said :

' In what other sense it is properly called a question of law, I am at a
loss to understand, No definite rule can be laid down for the exercise of
the judge's judgment. Each case must depend upon its own circum-
stances, and the result is a conclusion drawn by each judge for himself,
whether the facts found by the jury, in his opinion, constitute a defence.”

In Scotland the existence of probable cause is a question for
the jury. (#)
In Quebec, the question appears to be still an open one. (/)

In his treatise on Malicious Prosecution (ch. vii.), Mr. Stephen has
undertaken to prove that “ by successive judicial decisions the practical
burden of deciding whether or not the plaintiff has shewn a want of
reasonable cause has been in effect transferred to the jury.” ‘The gist of
his argument is that the logical consequence of the decisions of the Court
of Appesl and the House of Lords in dérath v. North-Eastern
R, Co. (m) is that any judge is ‘* entitled ” to put to the jury the questions,
whether the defendant took reasonable care to inform himself of the true
state of the case, and whether he honestly believed the case which he laid
hefore the magistrate, and that, as these questions cover the whole ground
of reasonable cause, the judge is virtualiy bound to render judgment for
or against the plaintiff, according as a negative or affirmative answer is
returied. 'The vice in the learned author’s reasoning lies in the assumption
that this case can be construed in such a sense as to warrant & judge in
taking this course under all circumstances. Clearly he can be justified in
doing this only when the evidence presented is such as to make the correct
answer to these questions a disputable point. That this must frequently,
or, possibly, in most instances, be the situation created by the submission
of the testimony, may be readily conceded, but to assert that these issues

(¢) Hicks v, Fatdbner (1881) 8 Q. B\ 167, per Hawkins,

(/) (1870) L.R. 4 H.L, 521 (p. §35), In the same case Lord Colonsay sug-
gosted (p. §39) that the rule which males the existence of probable cause a
question for the court is accounted for by the '‘anxiety Lo protect parties from
being oppressed or harassed in consequence of having caused arrests or prosecu-
tions in the fair pursuit of their legitimate interests, or as a matter of duty, in a
country where parties injured have not the aid of a public proseculor to do
these things for them.”

(k) Lister v. Perrpman (1870) 4 L.R.H. L. 521, per Lord Colonsay {p. 339).
() See Drolet v. Garnean (1884) 1o Que, L.R. (OB ) 130,
{m) (1883) 11 Q.B.D gq0¢ 11 AL 247,
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are then properly lefs to the jury is simply equivalent to laying down for a
special case the rule explicitly formulated in many of the older decisions
that the assistance of the jury must be cafled in when any of the facts
upon which the existence of probable cause depends are in dispute (sce
ante). ‘There ls, in fact, nothing in the AJérath Cuse to shew that there was
any intention to modify the established docirine that the final determination
of the main issue, whether there was probable cause, rests with the court
whether the jury is or is not asked to settle any of the subordinate issues.
Indeed, it is inconceivable that if the Court of Appeal and the House of
Lords had had such an intention, they should: not have made some
reference to the explicit re-affirmations of the old rulea few years previously
in Lister v, Peryyman (see above). [t is wholly impossible, moreover, to
reconcile Mr, Stephen’s theory with the rulings and dicfa in Brown v,
Hawks (see sec. 11, sub-sec. e, post), a case more recent than that oy
which his main reliance is placed.

10. When the trial judge should take the opinion of the jury
The application of the rule established by the cases cited in the

last section involves no difficulty up to a certain point. If the
facts on which the existence of probable cause depends are not in
dispute, there is nothing for him to ask the jury, and he should
decide the matter for himself. (a) '

A new trial should be ordered where the judge left it to the
jury to say whether there was reasonable and probable cause for
arresting the plaintiff, (§) or, as it has been expressed in another
case, where it was left to the jury to say whether the facts which
wure proved and which were known to the defendant at the time
he caused the plaintiff to be apprehended, were sufficient to cause
~a reasonable and cautious man acting bona fide, and without
prejudice, to suspect the plaintiff of the offence charged. (¢)

(a) Brown v, Hawks (1891} 2 Q.B. 718, per Lord Esher : Broad v, Ham (1839)
5 Bing. N.C. 722, per Bosanquet, J. Where the plaintiff gives no proof of facts
indicating a want of probable cause, the judge's decision may be vendered on
motion for a nonsuit: Torrance v, Jarvis (1856) 13 U.C.Q.B. 120, The fact
that the defendant fails to prove certain of the cirenmstances which he alleged
in his plea as showing the existence of probable cause does not preclude the
operation of the usval rule that it is for the court to determine whether the
matters proved constitute probable cause, nor prevent him for amending the
plea so a3 to correspond with the proof by striking out some allegations and
qualifying another : Hailes v. Marks (1802 { H. & N. 36, Bramwell, B, said :
It is not the question upon what he acted, but whether he had reasonable and
probable cause for acting ; and, if he had, he is justified, though he had, or said
he had, some further cause,”

(g) Hill v, Yates (1818} 8 Taunt. 182: Panton v, Williams (Exch, Ch, 1841}
: Q.B. 169, :

(¢} West v. Baxendale (1850) 9 C.B. 141. When evidence has been given
which, as matter of law, constitutes want of probable cause, and the judge first




Reasonable and Probable Cause. 579

JERUIE—Y

A fortiori must it be the proper cause for a judge to decide as
to the existence of probable cause where the only question to be
determined is, in the strict sense of the term, one of law, eg,
whether a letter writien by the plaintiff should be construed in
such a sense as to bring the writer within the purview of the
statute 7 & 8 Geo. IV, c 29, sec. 8, as to extorting money by
threatening a criminal prosecution. ()

But the task of further delimitation between the provinces of
court and jury is beset with the difficultics which are inseparable
from a system which puts in the hands of a judge the decision of
a question which, according to all analogy, should be lcft to the
jury. (¢) As long as we arc restricted to general language, the
boundary of the power of the court to determine, unaided, whether
there was probable cause seems to admit of no tore precise
description than that contained in the following passage of the
opinion of Baron Alderson in Mitchell v. Williams. (f)

“The judge has a right to act upon all the uncontradicted facts of the
case, and it is not necessary specifically to leave every fact to the jury—to
ask them, for instance, ' Do you believe this? Do you believe that? Do
you think that was so-and-so?’ It is only where some doubt is attempted
to be thrown upon the credulity of the witnesses, or where some contra-

expresses the opinion that the plaintitf has failed to make out a want or probable
cause, but subsequently, at the request of counsel, puts the case to the jury,
telling them that, to entitle the plaintiif to a verdict, they must be satisfied that
there was a total absence of reasonable and probable cause. and that the
defendant acted with malice, a verdict for the defendant should be set aside
on the ground of misdirection, as it is possible that the jury may have come
to & conclusion on the question of malice ditferent from that at which they would
have arrived hi 1 the question been properly presented to them: Gibdons v.
Alison (1846) 3 C.B. 181, Where no special grounds are suggested why the
defendant should have disbelieved bhis informant, it is error to leave it to the jury
to decide whether he did believe what he was told s Smith v. MceKay (18533 10
ULC.Q.B. 4123 second app., . 613, So also, if’ the trial judge is of opinion
that want of probable cause has not been established by the evidence, it is error
necessitating a new trial, if he does not nonsuit the plaintiff, or does not direct
a verdict for the defendant, if the plaintiff insists on going to the jury : Fyler v,
Rabingiun (1848) ¢ U.C, (Q.B.) 202, And if he has ruled that there was
probable cause, verdict for the plaintiff will be set aside by a court of review :
troldwin v, Crowle (1751) Sayer's Rep. 1.

(d) Blachford v. Dod (1831) 2 B, & Ad. 179,

(¢} The difficulty of drawing the line between the questions which are
appropriately submitted to the jury and those which are appropriately settled by
the judge without the intervention of the jury has not infrequently been com-
mented upont See, for example, Davis v, Russell (1829) 5 Bing. 154 in Rie v,
Saunders (1876) 26 U.C.C.P. 27.

{ {', {1843) 11 M. & W, 203 (p. 217), quoted with appm\:al in Réddel! v. Rroan
(1864) 24 Upp, Can. Q.B. go.
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diction occurs, or some inference is attempted to be drawn from some
fcrmer fact not distinctly sworn to, that the judge is called upon to submit
any question to the jury.” )

The converse situation which demands the interposition of a
jury has been thus described by uvne of the most eminent of
modern English judges:

# If there be facts in dispute upon which it is necessary he should be
informed in order to arrive at a conclusion on this point, those facts must
be left specifically to the jury; and when they have been determined in
that way, the judge must decide a3 to the absence of reasonable and
probable cause. (g) .

It is obvious that the rule by which, so long as the facts arc
not in dispute, a judge has a right to decide, without the inter-
vention of a jury, whether there was probable cause, involves, as a
legitimate corollary, the doctrine that this question must remain
one for the judge, although the undisputed facts adduced by each
party separately point to different conclusions. In other words,
although the judge is not entitled to pronounce upon the effect
of evidence which is conflicting in the sense that more than onc
inference may be drawn from it, he is warranted in determining
the effect of evidence which is conflicting in the sense that the
materials furnished for the decision consist of distinct groups of
specific facts, of which one establishes and the other negatives the
existence of probable cause,

Hence, where a witness who has given testimony which justifies the
inference that the defendant had probable cause for preferring a charge is
unimpeached in his general character, and uncontradicted by testimony
on the other side, and there is no want of probability in the facts which he
related, a judge is not bound to leave his credit to the jury, but to con-
sider the facts he states as proved, and to act upon them accordingly, even
though, up to the time when the witness had so testified, the evidence put
in showed prima facie a want of probable cause. (4)

(g) Brown v, Hawks (1891) 2 Q.B, 718, per Lord Esher (p. 726), Compare
the statements that the opinion of the jury must be tuken if the facts are contra-
dicted, or not of that distinct character that there can be no question as to the
cotrect inference ‘o be drawn from them : Erickson v. Brand (1888) 14 Ont, Ap{».
614, per Osler, J. A. (p. 654); and that it is not the judge's province to decide
contradictory facts and form conclusions as to the weight of evidence and the
credibility of witnesses : Hamidlton v. Cousinean (1892) 19 Ont. App. 203, {in
this case the dissent of Burton, J. A,, was merely on the ground that the facts
were really undisputed, and not upon general principles. |

(k) Davis v. Hardy (1827) 6 B. & C. 225, The effect of this decision has been
said in a Canadian case to be that, although the evidence offered by the plaintifl
shr:ws, in the opinion of the presiding judge, a want of reasonable and probable
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1. Hlustrative cases — The scope of the general principles
enunciated above will become plainer if we set forth, under con-
venient headings, the effect of some specific rulings of the courts
upon tlie propriety of submitting to or withholding from the jury
certain questions, )

(#8) The trustworthiness of the maéerials, i.e., ** not the legal inference
to be drawn from them, but the worth of them,”—from which the defen-
dant formed his opinion as to the guilt of the plaintiff, is a question of fact
not of law. (@)

(8) Whether the defendant eniertained a bona fide belief in the guiit of
the plaintiff is u question properly submitted to the jury, where the
evidence suggests that the existence of such a belief on his part is doubt-
ful, (#) or, as another case puts it, where the facts and inferences are
doubtful, the bona fides of the defendant must be determined by a jury. (¢)

cause, yet, if the defendant subsequently adduces facts which satisfy him that
there was reasonable and probable cause, a nonsuit muy properly be granted :
Riddell v. Brown (1863) 24 U.C.Q.B. go. where it was held that, as unim-
peached witnesses had established facts sufficient to justify the inference that
the plaintitf was about to leave the country, his arrest was warrantable, though
he oftered testimony shewing, prima facie, that he had no such intention,

{a) Adbrath v. North Eastern R. Co. (C.A, 1883) 11 Q.B,D. 440, per Bowen,
L.]J. {p. 460).

(8) Darling v. Covper (1869) 11 Cox Cr, Cas, 533: Wedge v. Berkeley (1837)
6 Ad. & E. 663

(¢} Broad v. Ham (1839) 5 Bing. N.C. 722: Where the defendant ix shewn to
have niade a charge of perjury upon information given to him, it is properly left to
the jury to say whether he believed that information : Haddrick v. Hestup (1848) 12
Q.B. 267, A judge is warranted in leaving to the jurythe question of the existence
of probable cause upon the following state of facts: Plaintiff, a servant, being
discharged on a Friday, took away with her from her master's house a trunk and
bag, the property of her master. The master wrote to her the next day demand-
ing his property, and threatening to proceed criminally on the Monday following,
if it were not restored. The plaintiff being absent from home when the letter
arrived, no answer was retucned, whereupon the master, the same day (Saturday),
had her taken in custody, but, wheu she was brought before the magistrates on
Monday, declined to make any charge : M'Donald v, Rocke (1835) 2 Bing. N.C,
217, Whether the utterance of words susceptible of the construction that the
speaker intended to threaten anothier person’s life constitutes a reasonable and
probable cause for laying a charge against him depends on the guestion in what
sense the words wers used, to whom they were addressed, and whether they
were believed by the party against whom they were directed. Hence, if there
are facts which raise a doubt whether the accuser believed the reality of the
threat, it is the duty of the judge to take the opinion of the jury upon the issue,
whether the accuser believed the charge, or whether it was almgather volourable
Venafra v, Joknson (1833) 10 Bing. go1 (nonsuit set aside}, Whether the defen.
dant acted booa tide on the opinion obtained from counsel is a proper question to
submit to the jury: Fellowes v. Hulchinson (1858) 12 U.C.;‘).B. 633. Where
the evidence pointx to the conclugion that the detention of the defendant’s pro-
perty on which he based a charge of theft against :he plaintif was made under
a bona fide claim o) right, he cannot complain of the action of the judge inleaving
the questicn of kis belief in the guilt of the plaintiff to the jury: 1imurd v. Sharp
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(¢) T'a: reasonableness of defendant’s belief in the justifiability of the
proceedings is also 4 question for the jury, ¢ The belief of the accuser in
the guilt of the accused ; his belief in the existeace of the facts on which b«
acted, and the reasonableness of such last-mentioned belief, are question«
of fact for the jury, whose findings upon them become so many facts from
which the judge is to draw the inference; and determine whether they do
or do not amount to reasonable and probable cause.” () The rule is the
same whether a questior made as to the reasonableness or otherwise of thy

1868) 1 Hun, (N,B.) 2207 : Abedi v. Light (1868) 1 Han, (N.B,) 240. In an action
for maliciously causing the plaintiff to be adjudicated a bankrupt, it is proper to
take the opinion of the jury upon the question whether the plaintiff really believed
the proceedings taken were well-founded: Jodnson v, Ewmerson (1871) L.R, 6
Exch. 329 {p. 351) [a case where the proceedings had been stopped pending
appointment by the registrar for the examination of sureties]. In an action for
maliciously procuring an order for the arrest of a debtor, on the ground that he
is about to quit the country with intent to defraud the complainant, the judge
should not undertake to rule on the question of probable cause withow taking the
opinion of the jury, whether the defendant honestly believed that the plaintiff was
going away with intent to defrand; and, secoudly, whether he had reasonable
grounds for so believing ¢ Erickson v. Brand (1888) 14 Ont, App. 614.

(d) Hicks v, Faulbner (1881) 8 Q.B.D, 167, In Davis v. Russell (1829) 3
Bing. 354, the plaintiff, an elderly woman, had been lodging with one, H., at the
time the trunk of the latter had been broken open and certain articles taken
therefrom. After her removal from the house a letter arrived for her. and the
defendant, R., a constable, was induced to break it open by her declaration that
she believed, frota her examination of the ends of the letter  (this was before the
days when letters were commonly enclosed ir: envelopes)—that it contained some
allusion to the robbery. The letter purported to be !}:om an accomplice demand-
ing money from the plaiutiff as a joint perputrator, and, upon reading it, R,
arrested the plaintiff. Held, that, upon these facts, 8 nonsuit wor'. nave been
improper, and that it was necessary to leave it to the jury to say whether,
admitting the facts, the defendant acted honestly, or, in other words, whether,
under the same circumstances, they would hi.ve done as he did, An instruction,
putting these questions to the jury, was held to be, in effect, an intimation that,
if they were of opinion that an affirmative answer should be returned, the
detendant stood excused. In an action for wrongful arrest on the ground that
the plaintiff was about to leave the country with intent to defraud, &e., where it is
shewn that the defendant suppressed certain facts known to him which might, it
stated, have satisfied the judge that the plaintiff was not about to leave the
country, the question of probable cause cannot be decided until the jury deter-
mines (1) whether or not the defendant. in spite of his knowledge of the facts,
honestly believed the plaintiff was going away with intent to defraud his
sreditors, and (2) whether he had reasonable ground for so believing : Erickson v.
Brand (1888) 14 Ont, App. 614, A burglary had been committed in the defen-
dant's store, and on the floor was found a bill of an account due from the plaintift
to the defendant. The paper was soiled and crumpled, and looked as if it bad
been carried for some time in some person's pocket, The defendant thereupon
procured a warrant for the search of the plaintiff s premises, On the trial of the
action for damages evidence was given both that the document had, and that it
had not, been sent to the plaintiff.  Held, that the judge, instead of dismissing
the action on the ground that there was no evidence of a want of probable cause,
shiould have taken the opinion of the jury on these four ¢nestions: (1) whether the
account had, in fact, been sent to the plaintiff: {2) whether it had been found, ax
alleged, after the burglary, in the shop s (3) if it had not been sent, dic the defen-
dant believe that it had been sent {4) if he did so believe, were the circumstances
on which his belief was based auch as to warrant a reasonable man of ordinary
prudence in forming such a beliel't Yowny v. Nicho/ (1883) 9 Ont. R, 347,
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defendant’s belief relates to the reliability of his own recollection or to the
accuracy of information received from others, (¢)

A reasonable belief that goods were stolen does not furnish probable
cause for a charge of felony against a person in possession of the goods ;
but the other facts may be such that this is the sole circumstance wanting
to complete the reasonable and probuble cause, and, when such a case
arises, the trial judge acts correctly in taking the opinion of the jury on the
point whether there was reasonable ground for the defendant's belief as to
the identity of the property. (/)

Where the defendant took the opinion of counsel, the uestions
whether the facts were fully and honestly laid before him, and also whether
he acted bona fide on the opinion given, are for the jury. {(g)

() Defendant's knorwledge of material facts—-"The question whether
the defendant possessed an actual knowledge of certain facts presents an
appropriate issue for the jury in two cases : (1) where the point in dispute
is his knowledge of the existence of the circumstances which tend to shew
reasonable and probable cause, for unless he knew them he cannot be said
to have acted on them;(/4) (2) where the evidence raises the question
whether the defendant was aware of exculpatory circumstances when he
instituted the proceedings complained of. (¢)

(e) Whether defendant exercised reasonable care in verifying his infor-
mation, how far a question for the jury—As we have already seen (sec. 7,
¢, ante), it is material, under certain circumstances, to determine whether
the defendant was justified in proceeding without verifying the information
on which he acted. Sometimes that question may be appropriately put to

(e) Hicks v. Fanlkner (18811 8 Q.B.D. 167,

(/) Douglas v. Corbeit (1856) 6 El. & Bl 611, per Coleridge and Crompton, }J.
Erle, |., dissented, on the ground that the judge had made the guestion of the
existence of probable causy depend upon the one fact whether the defendant had
reasonnble ground for believing the property to be his. He could not think this
sufficient, as, if it were, he did not see what would hinder many questions of civil
right being tried in criminal prosecutions. The particular facts of the case were
these: Certain sheep, offered for sale at a market, were claimed by the defen-
dant as hiy own, stolen from him some months previously, The plaintiff asserted
that they were part of a lot belonging to him, which he had had for several
moruths, and invited the defendant to come to his {arm and see the rest of the lot.
The defendant did o and claimed one of those he saw, and proceeded to leud it
away. The plaintiff appealed 10 a neighbour, who, after ezamining the sheep,
said it did not belong to the lot which he said he knew the plaintiff had purchased.
The defendant then took away the sheep, and, upon being sued for conversion,
laid an information against the plaintitf tor theft,  The opinion of the majority of
the court iy supported by Darliing v. Cooper (1809} 11 Cox Cr. Cus. 533 Guodge v.
Sims (1884) + Times LR, 3s.

(&) Martin v. Hutehinsan (1Bgr) 0 Omt, R, 88: Fellowes v. Hulchinson
{1855) 12 U.C.Q.B. 633.

{h) Turner v, dmbler (1847) 10 Q. B, 252,
{£) Jumes v, Phelps (18401 3 Perey & 1, 231 110 Ad & E, 483,

b Bl Shut b
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the jury. (/) But where the facts proved by the defendant before the
magistrates were all undisputed, the judge ought not to leave to the jury
the yuestiou whether the defen-lant took reasonable care to inform hiraself
of the true facts of the case. “If,” said Cave, ], in a recent case,
* wherever the judge is of opinion that there is a prima facie case of reason.
able and probable cause, he 3 still bound to ask the jury whether the
defendant took reasonable care to inform himself of the whole of the facty,
the result will be that the jury will always Le able to overrule the view of
the judge by finding that the defendant did not take such reasonable
care.” (#) In the Court of Appeal, Lord Esher expressed (p. 726) his
complete concurrence with these views, and an additional reason for
adopting the rule thus laid down was pointed out by Kay, 1.]., viz., that
the result of holding otherwise would be that a finding of a jury that the
defendant did not take proper care to inquire into the facts would, without
more, determine the action in favour of the plaintiff, and render a further
investigation intu the question of malice superfluous.

(f) Motive of defendant—Among the facts to be determined by the
jury are the motives of the prosecutor. ‘Thus, where the defendant, though
he was in court when the plaintiff was on trial on a charge of perjury, did
not testify in support of the charge, a judge acts properly in leaving the casc
to the jury under an instruction that, if they thought that this non-appear-
ance as a witness arose from a consciousness that he had no evidence to
give which cculd support the indictment, there was want of probable
cause for instituting the prosecution, (/)

(/) See Lloog v, Nakmaschinen, &&c,, Gesellschaft (1884) 4 Times LR, 28,
where Stephen, J., submitted to the jury the questions whether the defendants
had taken proper care to inform themselves as to the facts; and Goedge v, Sims
{1884} 1 Times L.R, 33, where Hawkins, ], took the same course, In Grant v,
Bootk (1893) 25 Nov. Se, 266, vne of the grounds which Townshend, J., held, that
the verdict for the plaintiff shouid be set aside was, that as the facts were not in
dispute, the judge waw wrong in putting to the jury the question: * Did the
defendant take reasonable pains to ascertain the true facts of the case?”
McDonald, C.J., on the other hand, thought that the action of the trial judge was
quite proper, as ** a man who sends his botties broadeast over a ity to everyone
who buys his beverages has no right to charge anyone who has those bottles in
his possession with theft without at least taking some little pains to learn whethoer
wrong was intended.”  Where the defendant trusted to his memory in regard to
the existence of u fact which influenced him materially in instituting the proceesd-
ings, the jury may be asked whether it was prudent of him to rely on his memory :
Young v. Nichol (1885) 9 Ont, R, 347,

(#) Brown v. Hawks (1891} 2 Q.B. 718 Where there is nothing in ine
evidence to suggest any doubt in the mind of the trial judge us to the bova fides
of the defendant or his buelief in the truth of the statement on which he acted, he
is not bound to take the opinion of the jury on these points: cdrehibald v. Melaren
{1892) 21 Can. 8.C, §88, see especially per Gwynne, J. (p. 566) To the same
effect see the remarks of Street, [., and Burton, J.A,, in Hamilion v, Consinean
(1892) 19 Ont, App. 203.

(&) Tapior v. Willans (1831) 2 B, & Ad. 835; 6 Bing, 183 Compare the
ruling that, whether the reasonable and probable cause was not only deducibl? in
point of law from the ficts, but existed in the defendant’s mind at the time of his
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12, Alternative methods of taking the opinion of a jury—~The fol-
lowing lucid statement of principles is extracted from the opinion
of Lord Justice Bowen in the leading case of .dérath v. North-
Eastern R. Co. {a)

(1) A judge may leave to the jury to find a general verdict explaining
to the jury what the disputed facts are, and telling them that, if they find
the disputed facts in favour of one side or the other, his opinion as to
reascnable and . probable cause will differ accordingly, telling them what,
in each alternative, his view will be, and enabling thewa to apply that
statement with reference to the issue as to nalice ; that is a way which in a
very simple kind of case may be adopted. /4) . . . . . . . . .
(2) A course which judges have heen in the habit of adopting where there
are circumstances of complication is this: The judge may teil the jury
what the issues or questions are, and at the same time inform thein what
will be the effect upon the verdict which they will ultimately be asked to
find of the answers they give to the specific questions, leaving the jury
both to answer the questions and then to find a verdict after he hus
explained to them what result the answers to the questions will involve. (¢)
(3) - . . . . A third way in which a judge may conduct the trial is
by asking the jury specific questions, and not leaving it to them to find the
verdict, but entering the jodgment upon their findings himself. (<)

Lord Tenterden considered the correct rule to be this: If
there be any fact in dispute between the partics, the judge should

proceeding, is probably rather an independent question for the jury, to be decided
on their view of all the particulars of the defendant’'s conduct than for the judge,
1o whom the legal effect of the facts only is more properly referved: 7uruer o
Ambler (1847) 10 Q. B, 252,

(a) (1883) 1t QB 440 (p. 458)

(6) Cases supporting this statement ave Heston v, Beeman (1857) 27 L.
Exch, §7: Darting v, Cooper (1869) 11 Cox C.C. 533: Heslop v Chapman {Exch,
Ch. 1853) 23 L.J. Q.B. 49: Roewdand v, Samnel 1837) 11 Q.B. 30 (nte): Cov v
Gunr (1876} 2 R,°& C. (Nov, Sc.b 5281 Fellosocs . Hutchinsan (1835) 12 UG
Q. B. 633,

(¢} In Martin v. Hudehinson (1871) 21 Onl. Rep. 388, it seems to he implied
that this is the only proper course where the facts are numerous and complicated,
But this theory is inconsistent with the fundamental principles laid down in
Panton v. Willfams, sec. 7 ante, and not justified by the language in the text,

{7V * Some judges,” snid jarvis, C.J., in Hestop v, Chapuan (1833 11 Jur
348, trask the jury several questions, and sayv : * It you answer these questions,
I will then detérmine whether there is reasonable and probable cause.” " Cases
where this course was taken are Dowglas v, Corbetd 18505 0 EL & Bl 611 {special
finding taken as to reasonableness of defendant's beliet in guilt of Plaintiff],
Long v, Nahmaschinen, &, Gesellschaf? (1883) 3 Times LR 208, isec, 7, v, ante)
|special finding taken as to reasonableness of belief |t Young v, Nicho! (1885)
9 Ont. Rep, 347 [Special finding asked, whether deferdant was prudent in relying
on his memory|.




586 | Canada Low fournal.

‘e the question of vrobable cause to the jury, telling them, if

:y should find in one way as to that fact, then, in his opinian,
thure was no probable cause, and their verdict should be for the
plaintift ; if they should find in the other way, then there was, and
their verdict should be for the defendant. {¢)

In various judgments we find passages like these:

“'{he jury must first find the facts which are supposed to constitutc
the probable cause.” (f) “If the facts are doubtful, the jury must come
to the conrlusion of fact before the judge determines the effect of it in
faw.” (g) “If the existence of the facts relied ¢n by the plaintiff be a
question, then the jury must decide upon it, and, upon that finding, the
judge declares the law.” (#)

That these remarks, however, are not to be construed as laying
down any general rule as to a definite succession of time, and
merely mean that disputed facts must be settled by the jury at
some stage of the proceedings before the judge can draw hix
inferences as to the existence or absence of probable cause, is
apparent frown the cases above cited. That is to say, a judge s
not obliged to give a ruling that there was no reasonable and
probable cause before he asks the jury whether there was malice
He may ask the jury to find and answer differer.t questions, and
get such and such answers, and on those answers he can say
whether there is o1 is not such cause, (7)

A practical application of these general principles is that a
judge may, where the existence or non-existence of a belief on

(¢} Blachford v. Dod 11831) 2 B, & Ad. v, approved in Kiddell v, Brown
trsag) 24 ULC.Q.B. 90, In another early case Park, J., after remarking that
t is the province of the judges to determine, as a point of law, whether
there was probable cause, proceeded thus @ * But as that must be compounded of
the facts, and as th “urv must decide on them, my practice has been to say:
' You are to tell me wiother you believe the facts stated on the part of the
defendant, and, if you do, | am of opinion that they amount to a reasonable and
probable cause for the step he has taken,” | do not direct a nonsuit, because the
Ficts are so closely connected with the law "1 Davis v, Russell (1829) 5 Bing. 354.
A more succinet statement is that ** the judge is to give his opinion on the law,
and to leave the jury to determine the facw 't Tavlor v, Willans (1831) 2 B, &
Ad, 8455 6 Bing, 183, holding that a summing up properly separates the law from
the fect where the judge tells the jury that, if they think the prosecution had a
certain motive for his conduct, then there was probable cause ; but, if he had not
thiet thotive, then there was no probable cause.”

t £y Davis v, Russell (1829} 5 Bing. 354.

(&) Broad v, Ham (1839) 5 Bing. N.C. 722, per Bosanguet, J.

(A Torrance v, Jarvis (1856) 13 U.C.Q.B, 120,

(7Y Stroshery vo Osmaston (C,P,D. 1876 37 L.T.N.8, 792, per Lindley, .
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the def-ndant’s part that the plaintiff was guilty is the turning
point of the case, direct the jury to find for or against the
defendant, according as they are of opinion that he did or did not
entertain such belie{ (/) A similar course may be pursued where
the essential question is whether the belief was justifiable.

‘T'hus, in an action for maliciously indicting the plaintiff on a charge
of assauit, where the evidence is that the assault was committed in
removing the defendunt from the plaintiff’s premises, after he had refused
to leave them, the case is properly submitted to the jury, where the judge
states that, if they thought the indictment was preferred by the defendant
with a consciousness that he was wrong, it is without reasonable or
probable cause ; but that, if more violence was used than was necessary,
there was reasonable and probable cause for the prosecution.  Alderson, B,
said: “'I'his is tantamount to calling on the jury to inquire whether or not
the facts are such that no reasc - able man could have supposed the assau't
to be excessive. If that be the result of the faces, there was clearly no
reasonable and probable cause for laying the indictment.” (4}

A referee’s finding of want of reasonable or probable cause is
not a finding of law, but is equivalent to a verdict for the plaintiff,
rendered by a jury, under instruction by a judge as to what would
be evidence of reasonable and probable cause. {/

13. The anomalies of the accepted doctrine have not infrequently
becen the subject of judiciai comment. The muost obvious objection
to it, of course, is that it assigns to the court the function of
drawing inferences from the specific testimony presented, and thus
does violence to the most characteristic of all the principles by
which the common law svstem of procedure is regulated,

(/) Winfield v, Kean (1882) 1+ Onte R, w93 MWiliner v, Sanford (1893) 23
Nov, 8¢, 227, Where the evidence raises the question whether the defendant
believed and had reasonable ground for believing that the plaintit was guilty ot
theft, as where both partivs claim the lund from which the articles (fence poles)
were taken, it is not error to leave the case to the jury, telling them what would
or would not be probable cause, according to the inferences they might draw
from the facts as to the defendant's motives and boliet': Hward v. Sharp (1868)
1 Hannay (N.B.) 286.

(BY Hinton v, Heather (1843) 14 M. & W31 Rolfe, B, pointed out that,
although a finding that there had been no excess would not necessarily show
that there was not probable cause, a finding for the plaintiff on this direction
implied that there wis no exvess, and that the defendant knew there was no
excess,  Tn Shmsbery v Osmaston (CDD0 378 57 LTUNGS, 7920 Denman, J.,
thought that the question whether the belief of the defendant was warrantable
should be put to the jury in this form: Were the ciecumstances such that a
reasonably fair person, acting with a fair and unprejudiced mind, wouold have
acted on them and considered thom as sufficient caure for acting,

N Fasweeett o Winters 1833112 PURL 1004 232,
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“ 1t is impossible to enumerate as a distinct proposition what is or is
not probable cause; which has made me doubt, or at least regret, prolu.-
ble cause being matter of law.”(¢) * The existence of ‘ reasonable and
probable cause’ is an inference of fact, It must be drawn from all the
circumstances of the case. I regret, therefore, to find the law to be that
it is an inference to be drawn by the judge and not by the jury.” (8)

One of the inconveniences arising from this departure from
ordinary practice was pointed out by Lord Colonsay in the casc
last cited, viz, that the rule according to which the existence of
probable cause was established by shewing a state of circumstances
upon which a reasonablc and discreet person would have acted
involved the anomaly that the judge had to determine, not what
impression the circumstances would have made on his own mind,
he being a lawyer, but what impression they ought to have made
on the mind of another person, probably not a lawyer. A more
serious defect in the doctrine is that the result of allowing it to
operate in connection with the rule, already referred to (sec. 2 antc),
that the jury are entitled to consider the absence of probable
cause among the circumstances bearing upon the question waether
the defendant was actuated by malice is that, as was pointed out
in a recent case, there may be two different and opposite findings
in the same cause upon the same question of probable cause, one
by the jury and the other'by the judge. («)

() Broughton v, Jackson (1852) 18 Q. B, 378, per Lord Campbeil.

{¢r Lister v, Perryman (1870) L.R. 4 H.L. 521, per Lord Westbury, Com-
pare the remarks of Lord Chelmsford (p. 535}, who said he was at a loss to
understand in what ot - sense the existence ol probable cause could be termed
a ~uvestion of law than t .it it was determined by the judge, and pointed out that
the effect of the rule was that a verdict in cases of this description was only
nominally the verdict of a jury. Lord Hatherley also regretied that the question
of probable cause should no! be left to the jury who, as they heard the evidenge
and saw the demeanour of the witnesses, would be in & good position to judge
what degree of trust it was reasonable and proper that the person to whom the
information was given should repose in his informant,

(d) Hicks v, Fanlkner (1881) 8 Q.B. 1. 167, ** Absence of reasonable cause,”
said Hawkins, J., *to be evidence of malive. must be absence of such cause in
the opinion of the jury themselves, and | do not think they could é?ropetiy be
told to consider the opinion of the judge upon that point if it differed from their
owi—as it possibly might, and in some cases probably would—as evidence for
their consideration in dotermining whether there was malice or not,  In no case,
however, will their finding relieve the judge of the duty of determining for
himself the question of reasonable cause uy an essentinl element in the case,
Want of reasonable cause is for the judge alone to determine upon the facts
found, for the jury even if they should think there was want of probable
ciause, might nevertheless think that the defendant acted honestly and without
il-will, or any other motive or desire than to do what he bona fide believed to be
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1V. BURDEN OF PROOF.
{See ulso Swubdivision V1)

f4. As to probable cause, generally—It is well settled that the
onus of shewing that there was a want of reasonable and probable
cause rests, in the first instance, upon the plaintiff, though the
result of this rule is that he is required to prove a negative. (@)
In other words, if the plaintiff merely proves his innocence, and
gives no evidence of the circumstances under which the prosecu-
tion was instituted, he must fail, (4)

In Hicks v. Faulkner (c) Hawkins remarked, obiter, that there is this
recognized distinction between actions for false imprisonment and malicirus
prosecution that, in the former action, the onus lies on the defendant to
plead and prove the existence of reasonable cause as his justification,
while, in the latter action, the plaintiff must allege and prove affirmatively
its non-existence. No authorities are cited by the learned judge, and the
present writer has not been able to find any trace of this doctrine in other
rases. It is certainly not easy to see upon what rational ground a distinc-
tion 2can be drawn in this regard between cases in which the accused is
actually incarcerated and those in which he is subjected to the expense
and scandal of criminal proceedings. (')

The general rule evidently involves the corollary that the jury
should be told that if they are left in doubt, after hearing the
evidence, the verdict should be for the defendant. (¢)

Agreeably to the usual principle which prevails where a party
has the burden of proving a negative, the plaintiff can only be called

right in the interests of justice.” In Quarte Hill, &c., Co. v, Eyre (1883) 11 Q.B.D.
674 (p. 687) Brett, M.R,, was inclined to agree with the doctrine of Huddleston, B.
in the case juet cited, (see pp. 174, 175 of the report), that the jury are not
bound by the holding of the judge as to the absence of reasonable cause.

(@) Lister v. Perryman (1870) 34 L.R.H. L. 321 (pp. 537, 542)

(8) Abrath v. North-Eastern R. Co. (1883) 11 %}.B.D. 440. ‘4 1f the indictment
be found by the grand juy, the defendant shail not be obliged to shew a
probable cause, but it shall lie on the plaintift's side to prove an express rancour
and malice” : Savi/ v, [Roberts (1Boo) 1 Salk. 131 1 Lord Raymond 374: S. A
Henderson v, Midland B. Co. (1871) 30 W.R, 23 Hicks v, Faulkneri1881) 8 Q B.D,
167 1 Raymond v, Biden (1892) 24 Nov, 8¢, 3631 Lefedure v. Compagnie dv Nav.
(1879) g L.C. Leg, News (8.C.) 5473 and the cases cited passim in this and the
next sub-division.

{(c) (1881) 8 Q.B.D. 167,
(¢} In Canada it has been held that actions for malicious arrest and for
malicious prosecution stand on the same footing as regards he onus of proof of

probable cause and malice: Sherwood v, O'Reill ('846) 3 U.C.Q.B. 4. See
also Lefebvre v. Compagnie de Navigation (1819) 9 L.C, Leg, News (8.C.) 547.

{e) Hicks vo Fanlkner (1881) 8 Q.R. D, 167.
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upon to give some “slight evidence” of the want of probable
cause.(f) Especially is this principle applicable where the nature
of the affirmation is such as to admit of proof by witnesses, and
cannot depend upon matters lying exclusively within the party’s
own knowledge, as in somne cases of criminal prosecution. (g)

The principle of the maxim, Ownia preesumuntur rite esse
acta, is sometimes available in fav.ur of the defendant, (4)

15, As to minor propositions involved in the proof of probable cause
The accepted doctrine is, that if, in order to shew the absencc

of reasonable and probable cause, there are minor questions which
it is necessary to determine, the burden of proving the propositions
involved in these minor questions lies upon the plaintiff, just as
the burden of proving the absence of reasonable and probable
cause lies upon him. {a;

(f) Zaplor v. Wilians 11831} 2 B. & Ad. 835, per Lord Tenterden (p. 857):
S.P. Barbour v. Geliings (1803) 26 U,C.Q.B, 544

{g) Cotton v, James {1830) 1 B. & Ad. 128, per Denman, C.J., where it was
held that, in an action for maliciously suing out a commission of bankruptey,
where the act upon which the adjudication of the commissioners was founded
was the removal of certain effects of the plaintiff, without the defendant's
knowledge, and the circumstances under which the removal took place shewed
that the act was clearly not one of bankruptey, there is sufficient prima facic
evidence of the want of probable cause to justify the court in leaving it to the
jury to say whether or not the defendant had grounds for believing, when he
wued out the commission that such an act had taken place.

(#) In an action for false arrest by a constable of the defendant railway
company and a malicious prosecution, the plaintiff put in evidence the depositions
of the defendant's witnesses, the contents of which were such as, if known to the
defendant s agents before the arrest, would have given it reasonable cause for
instituting the proceedings, but no evidence was given by either side that the
defendant's agents were cognizant of the matter of these depositions. Jeld,
that the presumption would be indulged that, according 1o ordinary course and
practice, the legal adviser had inquired into the evidence the withesses were
about to give before he had them examined in court, and that he was really
ucting upon information which justified him in considering that there was
reasonable and probable cause for the prosecutions Walker v. South-Eastern A,
Co. (1870) L.R. § C.P. 640.

(@) Abrath v, Novth Eastern K. Co. (1883) 11 Q.B.D. 79, aff'd by Court of
App. 11 QB.D. 440, and by the House of Lords 11 A.C." 247, approving the
direction of Cave:&_‘l., to the effect that the onus was upon the plaintiff of proof
that the defendants did not take reasonable and proper care to inform themselves
of the true state of the case, and that they did not honestly believe the case
which they laid before the magistrates. In this case (p. 451) Brett, M. R,
thought that the want of reasonable care on the part of the defendant in
recetving the information on which he acted might be described ax a * funda-
mental” fact, in order to distinguish it from a fact which is merely evidence of
something else, and therefore 4 fact which it was necessary to allege and prove,
and not merelyra fact which was evidence of something which is to be alleged
and proved. The rule that the plaintiff has the burden of proving a want of
honest belief on the defendant's part has also been applied in a case where the
logal effect of acts indisputably committed was the question on which the right:
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In two cases o doctrine more favourable to the plaintifi has heen
propounded. In one it was held that, if the plaintiff shews that he was
innocent of the charge and states all he knows, the defendant then has the
burden of proving that he acted bona ‘fide in commencing criminal
proceedings, (4) In the other it was remarked by Rolfe and Parke, BB,,
during the argument of counsel, and also intimated by the latter judge in
his opinion that, when the plaintiff has proved facts shewing that there was
no probable cause, 1t lies on the defendant to shew that he believed in the
plaintifi's guilt, or that he was misled or acted in ignorance, (¢) The
authority relied upon was the following passage in the judgment of Lords
Mansfield and Loughborough in /foknstone v. Sutton: ¥ From the want of
probable cause, malice may be, and most commonly is implied.” (¢)

Whether the doctrine thus indicated may not be a more
reasonable one than that which has been adopted in Aébrath v.
North Bastern R. Co, seems to be fairly open to argument. It
should not be forgotten that at least a portion of the circumstances
by which the accuser in any particular instance was led to believe
in the guilt of the accused are, in the nature of the case, likely to
remain within the exclusive knowledge of the former, even after
the latter has obtained all the information supplied in the course of
the proceedings complained of. It would seem therefore that the
analogies of a familiar principle of the law of evidence are strongly
in favour of a rule which would ascribe due weight to the fact that
this partial superiority of knowledge on the defendant’s part exists
under normal conditions, and require him to follow the plaintifi's
proof of his innocence by stating at once the whole of the grounds
upon which he tuok action. A doctrine which compels the
plaintiff to meet a defence not yet formulated and founded on
circumstances which will often be, to a large extent, a matter of
mere conjecture on his part scems to be decidedly unjust,

of the parties hinged : Zurner v, Ambler (1847) 10 Q.B, 252, ** The unfair use of
the charge,” said Denman, C.J., *may prove malice, bat does not raise anv
inference of a belief that there was no reasonable or probable cause, for the
contrary belief is perfectly consistent with malice.” Compare Cotton v, James
{(1830) t B. & Ad. 128, [sec. 14, note ()

(#) Henderson v. Midland R. Co. éla?l) 20 W.R, 23 [non-guit held wrong :
Rramwell, B., dissenting on the ground that the plaintiff had not produced alt the
evidence which was available.,

(¢} Mitchell v, Williams (1843) 11 MJV.AV,, zo3 (pp. 211, 213, 213).

{¢) L'T.R, 493 (p. 545}
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V. PROBARLE CAUSE CONSIDERED WITH REFERENCE TO THE
PENDENCY OR TERMINATION OF THE PROCEEDINGS
COMPLAINED OF,

16. Pendency of the previous proceedings usually & bar to the
action—The general principle is, that the question whether therc
was reasonable and probable cause for instituting the previous
proceedings cannot be raised as long as these proceedings are still
in progress. ‘

“The averment of want of reasonable and probable cause is of no
use, unless it is averred that no cause of action really existed, and the
general rule is that this can only be shown by alleging a judicial termina-
tion, or other final event, of the suit in the regular course of it, . . . .

“If the action is well grounded, you cannot have an action against
the person bringing it, because it is spiteful ; and the question whether it is
well grounded ot no cannot be tried until the first action is terminated.” (@)

It is a rule of law that no one shall be allowed to allege of a still
depending suit, that it is unjust, ‘This can only be decided by a judicial
determination, or other final event in the regular course of it. That is the
reason given in the cases which established the doctrine that, in actions
for a malicious arrest or prosecution, or the like, it is requisite to state in
the declaration the determination of the former suit in favour of the plain-
tifi, because the want of probable cause cannot otherwise be properly
alleged.” (4)

** An action for malicious prosecution cannot be maintained until the

result of the prosecution has shown that there was no ground for it.” . .
“ It is manifestly a matter of high public policy that it should be so: other-
wise the most solemn proceedings of all our Courts of Justice, civil and
criminal, when they have come to u final determination settling the rights
and liabilities of the parties, might be made themselves the subject of an
independent controversy, and their propriety challenged by an action of
this kind.” (¢}

(a) Blackburn, J.. during argument of counsel, in Parfon v, Hill (1864) 12
W.R. 753

(4) Willes, J., in Gilding v. Eyre (1861) 10 C.B.N.8. 592, citing Walerer v,
Freeman, Hob, 2663 Parker v, Lengley, 10 Mod. 2093 Whitwoerth v, Hall, 2 B. &
Ad. 695, p. 608,

(¢} Metropolitan Bank v, Pooé?' (H.L. 18835} L,R. 10 A,C. 210, per Lord Selborne.
To the same effect see Jomes v. Givin (1712); Gilbert's K. B, 185 (201): Lord Tenter-
den in Webb v, Hill (1828) 1 Moo. & M. a53: Muncev. Black (1858} 7 Ir. C. L. 475 (p
479). ** There is no distinction iu this respect between an action for malicious pro-
secution by indictment, or for malicious arrest, and one for maliciously suing out a
commission, if bankrupt’ : Littledale, J., in Whitworth v. Hall (thx{ 2 B, & Ad.
695 [the court declining to accept the contention that the fact of its being in the
discretion of the bankruptey judge to determine the suit or not at his pleasure by
superseders was not a sufficient reason for introducing an exception to tug
geveral rule,  In Munee v. Black, supr., Pigot, C.B., distinguished the case (one
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' Ordinarily, therefore, the declaration must shew the original
suit, wherever instituted, to be at an end, not merely because, if a
different doctrine prevailed, he might recover in the action, and
vet be afterwards convicted on the prosecution. (&), but also
because “no man can say of an action still depending that it is
false or malicious.” (¢) But the want of an averment that the
ofiginal proceedings were determined will be cured by verdict (/)
because it will be presumed that it has been proved at the trial. (£)

17, Qualifications of the general rule—The cases in which the
entire determination of the previous suit out of which the action
for malicious procedure has arisen need not be established as a
prerequisite to the right to maintain, may be conveniently con-
sidered under several categories.

(a) Where the canse of action is not dependent on the result of
the former suit—The first of these categories is defined by the
exception implied in the remark of Blackburn, J., that “the termi-
nation demanded by the rule need not be a final determination of
the cause of action, as in the case of a non-suit; but it must be
final in so far as the suit or proceeding itself is concerned.” (e
Hence if the declaration shew that the cause of action i{s depen-
dent on the result of the former suit, it must shew the successful
termination of such suit in favour of the plaintiff, as a condition
precedent to the bringing of the action; but if the complaint
disclosed be in no way dependent on the result of the former suit,
and it is a well-grounded complaint, however the event may be,

of an injunction still in force} from those in which the issuing of the process is
the act of the moving party, but there seem to be no other authorities for this
view,

td) Fisher ¥, Bristow (1779) Dougl. 215 ** If nothing was done upon the
indictment, the plaintiff will clear himself too soon, i.e., before the fact tried,
which will be inconvenient ™ drundell v. Tregino (1608) Yelv. 116, To the same
offect see Lewds v, Farrel (1719) 1 Str, 114,

{e) Parker v. Langiey (1712) 10 Mod, 209. As regards the rule that it should
appear on the face of the record that the prosecution was at an end, there is no
difference between a malicious prosecution and a malicious commitiment 1 Horgan
v, Hughes (1788) 2 T.R, 225. The tracing of a writ of extent to its close is
sufficiently accomplished by shewing its discharge by the court, though upon
an arrangement and by consent 1 Crady vo Hasell (1833) 4 Q. B, ¢81.

(f) Skinner v, Gunion, 1 Wms, Saund, 228,

(g) Per Denison, J., in Panfon v. Marshall, Q.B. Michaclmas, 28 Geo, I,,
vited in Selwyn's Nisi Prius (8th Ed.}, p. 1070,

{a) Parton v. Hill (1864) 12 W.R, 753, per Blackburn, J.
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the plaintiff may maintain his action without stating the determi.
nation of the first suit: (4)
Upon this principle it is obvious that in an action for
" maliciously and falsely holding to bail on the pretext that the
party was-Jeaving the country, the plaintiff may recover en proef of
his discharge from arrest,though the debt really existed. (¢). The
Ontario Court of Appeal has held that in an action for maliciously
holding to bail, the gravamen of the suit is the defendant’s bad
faith in procuring the judge's order, and upon this theory decided
that the plaintiff is entitled to shew that the order was so procured!
without proving either that the order was rescinded, or that he
was discharged from arrest ().

(6). Where the question is whether the procedure complitned of
was for the purpose of effecting something not within the scope of the
suit—A distinction is taken between the cases in which the act
complained of was a process, “incident and auxillary to” the
previous suit, and those in which it was not (e).

On the one hand an averment that the suit has been terminated
is not necessary where the defendant is charged with having
attempted to use the process of the court in order to effect some-
thing not properly within the scope of the suit,as where the action

(8) Fahey v. Kennedy (186g) 28 U.C.Q.B. 301, holding that it is not neces-
sary to aver that the attachment of the debtor's person has been set aside,
where the action is brougbt against one of the creditor’s deponents for making a
false affidavit that he believed that the plaintiff had departed from the country
{v‘it(lji (i:ntpent to defraud such creditor. See also Eakins v. Christopher (1868) 18

C.C.P. 332

() Wightman, J., in Craig v, Haesell (1843) 3 Q.B. 481 {p. 488},

(d) Erickson v. Brand (1888} 14 Ont, App. 614 (diss. Burton, J.A., on the
ground that the proceedings were not ex parte, but that the judge in making
the order acted judicially : see infra, sub.sec. (¢}, ** The falsity of the creditor’s
affidavit,” said Osler, J.A. (pp. 650, 651} *' is not proved by the subsequent dis-
charge of the debtor any more than its truth is affirmed by the discharge being
refused or not applied for.” . . . The granting or refusal of the charge does not
decide the question involved in the action, viz,, whether the defendant’s affidavit
fairl>- stated the facts on which he procured the judge to make the order, or sup-
pressed material facts which should have been brought to his notice. ‘¢ If the
complaint,” sald Patterson, J.A, (p. 645), ¢ concerns the debt swern to, the tule
applies, . . . Where, however, she complaint is respecting the facts usserted
to lead to the inference that the defendant is about to quit the country with
intent to defraud his creditors, the principle ceases to apply.” [See also Gilding
v, Eyre, cited in (§) infra.] Where the improper issue of a writ of extent is the
grievance complained of, the inquisition and the finding therein are not a part of
the proceedings in such a sense that the subsequent suit cannot be maintained
while the finding remains in force : Crasg v, Hasell (1843) 4 Q.B. 481,

(#) Parton v. Hill (1864) 12 W.R, 754,
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is brought to recover for wrongfully putting the machinery of the
law in motion for the ulterior purpose of extorting from the
plaintiff property to which the defendant had no colour of title,
the plaintiff being arrested for a debt not yet due, and held to
bail; it is not necessary to piove either that the former suit is
terminated or that it was instituted without reagsonable or probable

cause (f).

In an action for maliciously and without reasonable or probable cause
suing out a ca. sa. upon a partially satisfied judgment, securing the deten-
tion of the plaintiff by indorsing it for a larger sum than was really due, the
fact that the plaintiff fails to show on the face of his declaration that he
had been discharged from custody by order »f the Court or » judge does
not render it bad, on the ground that such omission is inconsistent with a
want of reasonable and probable cause, and shews that the former pro-
ceedings had not terminated in his favour. Willes, J., pointed out that the
general rule as to the necessity of establishing such a termination could
have no application to a case in which the complaint was uot that any
undetermined proceeding was unjustly instituted, but that the defendant
had maliciously employed the process of the court in a terminated suit, in
having, by means of a regular writ of exenution, extorted money which he
knew had been already paid, and was no longer due on the judgment.
The whole force of the defendant’s argument rested upon the assumption
that the order of a court or judge for the plaintiff’s discharge was the only
means of legally determining the former proceedings, by ascertaining the
illegality of the arrest complained of ; whereas the true view of the matter
was that this illegality altogether depended on the amount for which the
arrest was made being greater than the sum due—a fact which couid only
be decided conclusively between the parties by the verdict of a jury. The
question whether or not there was probable cause could not be affected by
an order for the discharge of the plaintiff, for a court, although, on an
application for a discharge from custody, it would look at affidavits of the
facts for the purpose of informing its conscience in the exercise of its
equitaole jurisdiction, did not, by granting or refusing the order for a
discharge, necessarily decide, or affect to decide, any disputed.question of
fact, so as to preclude the parties from having that fact subsequently
ascertained by the verdict of a jury. (¢) Compare Erickson v. Brand,
cited in sub-sec. (a) supra.

On the other hand, the termination of the suit must be averred,
where the proceeding is one taken regularly in the course of a suit
for the purpose of effecting its very object, or where the defendant,

(f) Grainger v. Hill (1838) 3 Bing. N.C. 212,
{g) Gilding v. Eyre (1861) 10 C.B.N.S. 592.
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upon an affidavit of claim, procured the issue of a writ attaching a
debt due to the plaintiff. (4)

(¢). Materiality of the fact that the proceedings weve or were not
ex parte—Both in the case of the exhibiting of articles of the peace
and in the case of an application for sureties of the peace or
recognizances for good behaviour, the charge is not susceptible of
being controverted, and the accused has, therefore, no opportunity
'of getting a determination in his favour. The magistrates arc
bound to act upon the statement made to them, and do not
exercise any judicial functions at all. Under such circumstances
the ordinary rule is not applicable, that the plaintiff must allege
and prove that the procedure which he alleges to have been
maliciously taken terminated in his favour. (¢)

The ex parte character of the proceedings, however, is not
regarded as a decisive differentiating factor in all cases. * Under
the old law,” [i.e, as it prevailed in England prior to the abolition
of arrest for debt on mesne process], “you could not,” remarked
Cockburn, C.J., in Parton v. Hill (j) during the argument of
counsel, *“have brought an action for maliciously holding to bail
without alleging the termination of the action favourable to the
plaintiff ; yet that was an ex parte proceeding, and the affidavits
could not be contradicted.”

18. Action not maintainable, unless the previoussuit was terminated
in the plaintiff’s favour—A pendant to the general rule that a

party cannot sue for a malicious arrest or prosecution without
shewing in his declaration that the proceeding complained of was
terminated, is that the action does not lie unless the termination

(hy Parton v, £l (1864) 12 W.R, 753 (see especially the opinion of Black-
burn, J.)

(¢) Steward v. Grommeit (1859) 7 C.B.N.8. 191. Compare remarks of
Blackburn, J., in Parion v. Hill (1864) 12 W.R. 753. So, also, one of the grounds
upon which the majority of the court in Eprickson v. Brand, sub-sec. (a), supra,
decided in favour of the right of action, and the only ground upon which, as
noted, Barton, J, dissented, was that the arrest was, ex parte, not directly con-
trovertible as a part of the same proceeding. In order lo enable the plaintiff
to maintain an action for maliciously and without probable cause suing out a writ
of extent after he had been found by an ex ﬁarle inquisition to be indebted 1
the Crown, all that the law requires is that the writ of extent should be waced
to its close, as by a supersedeas. The fact that the declaration shews that the
verdict of the jury and the inquisition remain still unreversed and in full force
does not necessarily negative the want of s easonable and probable cause, or forbid
the court to infer the existence of malice: Craiy v. Hassell (1843) 4 Q.B. 481.

(/} (1864} 12 W.R, 733.
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is such as to furnish prima facie evidence that the proceeding was
without foundation. (@) Since, therefore, both upon principle and
authority, an essential ground of the action on the plaintiff’s side
is his innocence, () an unreversed conviction is conclusive evidence
of the éxisterice of prohable cause. (¢) ' '
There is high authority for the doctrine that even a judgment of a
tribunal which fixes the guilt of the accused until & higher tribunal has
deciared him to be innocent, is a bar to an action, for the Court of
Exchequer Chamber has held that a declaration which charged that the
defendant maliciously exhibited an information against the plaintiff before
the sub-commissioners of excise for a violation of the excise laws, that the
sub-commissioner condemned the property described in the information,
and that the commissioners ordered the property to be restored to the
plaintiff, was ¢ felo de se,” as the sub-commissioner’s condemnation showed
of itself a foundation for the prosecution, and this rasult was not altered by
the judgment of reversal. (#) But this decision would seem, in view of the
more modern authorities, more especially those relating to the effect of a
commitment by a magistrate—~sec. 20 (@) post—to ascribe an undue weight
to the action of a merely quasi-judicial body, having, as may be assumed,
no special qualifications which would justify placing them in the same
category as the expert lawyers who preside over the superior courts.

The fact that the plaintiff was absolved merely by a pardon
implies, it is evident, that he had previously been convicted after a
regular trial.  Proof of that fact, therefore, like proof of conviction
merely, conclusively establishes the existence of probable cause. (¢)

19. Specific results of previous proceedings, inferences from -
(a) Acquittal in previous tria/ — The general principle that “it is not
enough for the plaintiff to shew, in order to support the claim which he has
made, that he was innocent of the charge upon which he was tried, and
that he has to shew that the prosecution was instituted against him by the
defendant without any reasonable or probable cause, and not with the mere

() Wilkinson v, dowell (1830) Moo, & Malk. 495, per Lord Tenterden,
(8) Jones v. Giwin {1712) Gilbert's K. B, 183,

(¢) Mellor v. Baddeley (1833) 2 Cr. & M, 695: Avnahan v. Geriben (1878)
1 L.C. Leg. News (5.C.J 267. In Parton v, Hill (1863) 12 W.R, 953, it was
contended that a termination of the original suit in the plaintiff’s favour was
sufliciently shown by the removal of the attachment upon the plaintiff's paying
the money, but Blackburn, J,, remarked that such payment rather showed i
determination in favuur of the defendant than of the plaintiff,

{d) Roynolds v, Kennedy (Exch, Ch. 1748) 1 Wils, 232 [discussed, however, with
more especial reference to the existence of malice, which, it was said, was not
vonclusively shown by the reversal],

() Jones vo Givin (1712) Gilb. K.B. 185 (p. 218).
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intention of carrying the law into effect, but with an intention which wag
wrongful in point of fact,” (a) clearly involves the corollary that the fact of
the plaintiff ’s having been acquitted in the previous trial is not conclusive
as to the absence of probable cause. (§) It has been pwuinted out that this
must be the correct principle, for this, if for no other reason,~—that the
presence of probable cause wouid not be enough to justify a conviction. (¢}

(&) lgnoring of bill by grand jury-—Analogous to the principle laid
down in the last sub-section is that by which the ignoring of the bill by the
grand jury is regarded as inconclusive evidence of the want of probable
cause. (¢) Hence, where the plaintiff merely shews that the grand jury
threw out the bill, he should be nonsuited. (¢)

(¢) Terwination in plaintiff's favour on purely technical grounds--
The fact that the pre-ious proceedings terminated in the plaintiff’s favour
is no evidence whatever of the want of probable cause, where such termina-
tion was not on the merits, but on purely legal and technical grounds ; as,
for instance, on account of a defect in the indictment, (/) or where the
crime charged is one which can only be committed where the prosecutor
and the accused occupy certiin legal relations to each other, and those
relations were not proved to have existed. (g)

As a supersedeas may proceed upon strictly legal grounds, it is not con-
clusive proof of want ol probable cause for serving out a commission of
bankruptcy. (4)

{a) Abrath v, North Eastern R, Co. (1883) 11 Q.B.1). 440, per Brett, M.R.:
Sherwood v. O'Reily (1846) 3 U.C.Q.B. 4: Joint v. Thompson (1867) a6 UL.C.Q.B.
315 . .
(8) Lows v. ZTelfosd (H.L.E. 1870) + A.C. 414, In an early case the court
acted on the theory that probable cause for a prosecution is established where it
appears *Fat the jury before acquitting the plaintiff, deliberated for a short time,
even though he was not obliged to call any witnesses in his own hehalf: Swith v,
Macdonald (1799) 3 Esp. 7.

(¢} Plusonnanil v, Lebastion (1885) 3t L. Can, Jur, (Cour de Rev.} 167,
(d) Cartier v. Rolland (1887) g2 L.C. Jur. (Q.B.) 31.

(e} Byrne v, Moore (1813) 5. Taunt, 187: See, however, contra, JeCreary v,
Bettis (1864) 14 U,C.C. P, g5, and the remarks made, arguendo, by Holroyd, J., in
Nicholson v, Cogrhill (1825) 4 B. & C, 21 that such action is sufficient to warrant an
inference of want of probable cause. But it is difficult to see how such state-
ments can be brought inte harmony with the undisputed doctrine as to the
inconclusive effect of an acquittal,  An endorsement upon the bill in these words
“ The Grand Jury recommended no bill,” amounts to an ignoring of the bill, and
it it is so treated, and no further proceedings are taken, the prosecution is
terminated : Jllward v. Sharp (1868) 1 Hannay (N.B.) 286,

() Wicks v. Feathon (v391) & T.R. 247 [In an indictment for permitting
escape of prisoner, the headborough was misdescribed as constable],

(&) In Edwards v, Annett (1883) 3 Times L.R. 671, the plaintiff had been
tried on a charge of embezzlement, and acyquitted on the technical ground that
he was not a servant of the defendant.  Grove, J., told the jury that the plaintiff
had the burden of proving that the defendant instituted the proceedings without
reasonable and probable cause, and the jury returned a verdict for the defendant,

(A) Hay v, Weakly (1832} 5 €. & P, 361, per Tindall, C.J.. - wpari g the
cuses of an acquittal and a nonsuit,
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(?) Nonsuit—1f the first actions go off by nonsuit, it is evident that, in.
another action brought for the same cause, there may be a verdict rendered
inconsistent with that given in the action for malicious prosecution. But
it has long been settled that the possibility of such a verdict in a future and
not existing action shall not hinder a man from bringing the second
sction. (¥)

{¢) Abandonment of previous vroceedings—1It has been laid down that
the fact of the prosecution being abandoned before the trial does not relieve
the plaintiff in the second action from the burden of proving want of
probable cause; (/) that an action for malicious prosecution cannot be
supported merely by evidence of the abandonment of an action of debt
after the arrest of the plaintiff ; (4) and that the existence of probable cause
is not absolutely negatived by evidence showing that the defendant dis-
continued an action of debt after the arrest of the plaintiff. (/) But in later
cases a different doctiine seems to be enunciated. Thus, evidence that an
action for debt was discontinued by the dewcndant about three weeks after
the commencement of the proceedings and the arrest of the plaintif, has
been held sufficient to cast upon the defendant the onus of proving a
probable cause for the arrest. The position taken was that, as the ground
of the discontinuance is peculiarly within the knowledge of the defendant,
it is for him to offer an explanation, if he has one. () So also, Tord
Tenterden laid it down a few years later, that, in deciding the questions of
malice and want of probable cause, it makes a-material difference whether
the plaintiff or prosecutor terminated the previous proceedings by merely
letting them drop and allowing a nolle prosequi or a nonsuit to be entered,
or whether he discontinued 'them, the latter being a termination by his own
act. (#) So also it has been said that a stet processus, by consent ¢f the
parties, so far from being evidence that the suit in which an arrest was
made was without probable cause, is prima facie evidence the other
way, (o)

(7} Parker, C.J., in Parter v. Langley (1712} 10 Mod. 200

(/) Purcel v. MeNamara (1808) 1 Campb, 199 (and cases cited on reporters’
notes).  There the plaintiff rested his case ifter proving the dropping of the
prosecation, and was nonsuited, Lord Ellenborough remarking that *the
abzadoning of & prosecution may arise from the most honourable motives, and
the nicest sense of justice, instead of necessarily proving that the prosecution
was wantonly and maliciously instituted, and the facts which justified the prose-
cutor's conduct may be known only to himself. A rule for a new trial in this
case was refused by the King’s Bench j see g East 361,

(&) Ninclair v. Ehdred (1811) 4 Taunt, 7.

(7} Bristow v, Heywood (1815) 1 Stark g8,
tm) Nicholson v, Coghill (1825) 4 B, & C. 21,
(n) Webb v, Hill (1828) Moo, & M. 253,

(0} Norrish v, Richards (1833) 3 Ad, & E. 73 per Pat.oson, ], ip. 7a7) citing
Wilkinson v, Howell (1830) Moo. & M. 493,
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(f) Discharge by magistrate [compare sec. 20 (a) post antel—A dis-
missal of a chaige by a magistrate is not of itself proof of want of
reasonable and probable cause for bringing that charge. (2) Still less will
the fact that the complaint was dismissed by the magistrate merely on
account of a defect of jurisdiction, enable the plaintiff to maintain the
action, where the absence of authority was not absolute, but arnse merely
from an error as to the local extent of the jurisdiction. (¢)

Vi, EVIDENCE ADMISSIBLE TO ESTABLISH OR NEGATIVE
EXISTENCE OF PROBABLE CAUSE.

| In thissubdivision we shall state the effect of those rulings only which
are of universal application, irrespective of the nature of the p-oceedings
complained of. The admissibility of evidence for the purpose of establish-
ing or negativing probable cause in particular cases has been already
reviewed, as a part of the foregoing discussion, under the appropriate
headings).

20. Opinions formed by others as to the justifiability of the
previous proceedings, materiality of—(a) Opinion of judge or magis-
trate, hiow far a protection—Upon the question whether the decision
of a superior judge ot of a court, or of both, that an indictment will
lie,as a matter of law, or that a man may be adjudicated a bankrupt,
there was a conflictof opinionin foknson v. Emerson,(a). Kelly, CB,,
and Cleasby, B, considered (p. 393) that such a decision is not neces-
sarily conclusive evidence that one who had before preferred the
indictment, or petitioned for the adjudication, had reasonable and
probable cause for the act he did, and that it is evidence only so
far as it may tend to satisfy a jury that what the judge and the
court held to be law, the prosecutor or petitioner bona fide
believed to be the law, There still, it was said, remained the
alternative that, assuming it to be not the law, the prosecutor or
petitioner knew or believed it was not the law. The moment this
was shewn, there was, it was said, no probable cause. Martin and

(p) Henderson v. Midland R. Co. (1871) 20 W.R. 231 Barbour v, Gettings
(1867} 26 U.CQ.B. 544. An allegation in a complaint against a magistrate
for maliciously committing the plaintiff to prison is demurrable where it
me:ely states that the plaintiff was ** discharged,” unless the discharge was in
consequence of the grand jury's not finding the bill : Mergan v, Hughes (1788) 2
T.R, 225: So held also, where the charge was one of assault, in spite of the fact
that the ground of dismissal wis that the complainant, according to the weight
of the evidence, had commenced the disturbance and by his conduct provoked
the assault 1 Raymond v. Biden 11892) 24 Nov, 8¢, 363

(g) Copelund v. leclere (1886) 2 Montr, L. R, (.B.) 365.
(12} (1871) L. R, 6 Exch. 329

N il B e S
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Bramwell, BB,, took the opposite view ; (§) and this, it would seem,

must be the correct one, wherever, at least, the judge is placed in
possession of all the facts upon which his opinion is to be formed.
A theory of evidence which is based upon the very improbable,
though not wholly impossible, contingency that the simplicatas
laicorum may arrive at a sounder conclusion as to the purely legal
significance of evidence than the trained intellect of a pl’OfCSSiOUa1
jurist savours somewhat too strongly of over-refinement to find a
place in a practical science like the law. '

In estimating the value of the opinion of a
evidence of probable cause, it must be theoretically proper to con-
sider whether the opinion represents a conclusion as to a matter of
law, or a mere inference that certain acts were done by the person
brought before him, and also whether he was a trained lawyer or a
layman. But the courts have not attempted to make these alter-
natives the basis of any very precise differentiation. We find it
laid down, however, that, where the just'iﬁabilty of the proceedings
depends upon whether the accused did something which, if estab-
lished by adequate proof, indisputably constitutes the offence
charged, the fact that a judge or magistrate had spontaneously
bound over the defendant to prosecute would go very far to show
that the prosecution was a proper one (). So also the fact that
a magistrate, supposed to be sufficiently learned in the law to
decide officially as to the nature of a complaint made before
him, issued a warrant upon a true statement of facts really
inadequate to justify arrest, is very strong evidence in favour
of the plaintiff, who may well be supposed to have acted on
the advice of thc magistrate; though it would probably be still
a question for the jury whether the defendant, influenced by the
decision of the magistrate, had innocently pursued his opponent

magistrate as

(&) See also the opinion of Cockburn, C.]J., stated in the next note.

G Fitzjohn v. MWackinder (Exch. Ch, 861)9 C.B.N.S. 505, per Cockburn, C.J.:
Pinsonnanull v. Sebastien (1887) 31 L. C. Jur. (Cour. de Rev.) 167 In Massachu-
setts the advice of a magistrate who is not a member of the legal profession
is not available as a defence any more than the advice of laymen, the'prxpcxple
laid down being that ‘‘the law requires that a person who has |ll§t|tutecl
a groundless suit against another should show that he acted on the advice of a
person who by his professional training and experience, and as an officer of the
court, may be reasonably supposed to be competent to give safe and prudent
counsel on which a party may act honestly and in good faith, although to the
injury of another': Olmstead v. Partridge (1860) 82 Mass. 381. To the same
effect see Probst v. Ruff (1882) 100 Pa. St. g1.

~
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by criminal process, ot was himself aware that the complaint did
not warrant such process. ()

In 1842 the observations of the judge on the trial of the
indictment, tending to cast censure on the mode in which the
prosecution had been conducted, were admitted by Littledale, J.,
in favour of the plaintiff. (¢) This ruling was followed six years
afterwards, as regards the abservations of the magistrate in dis-
missing the charge. () But in 1841, it was declared that the
observations of the judge on the former trial are not admissible
against the defendant in the action for malicious prosecution, (g)
and a similar view was enunciated on the most recent English
case in which, so far as we have ascertained, the point has arisen,
Mellor, J., being of opinion that the remarks made by the magis-
trate on the plaintiff’s discharge are not competent evidence in the
plaintiff’s behalf, since, if they are unfavorable to him he has no
means of replying to them. (/%)

The conflict of opinion thus disclosed is embarrassing, but the doctrine
which declares such evidence to be admissible is, it is submitted, the
correct one. The essential question in actiot s of this kind is assumed in
all the decisions to be this: What inferences would a man of ordinary
intelligence have drawn as to the plaintiff’s guilt from the information
which he had, or ought to have had, in his possession when he instituted
the proceedings, and it seems to be inconsistent with principle to exclude
entirely evidence going to shew the judgment formed by one who has such
exceptional opportunities for arriving at a just conclusion as a trial judge or
a magistrate. The rights of the parties in the second action would, we
think, be quite sufficiently safeguarded if the jury werc expressly cautioned
against ascribing undue weight to such evidence. In Canada the drift of
judicial opinion seems to be decidedly in the direction of sustaining its
admissibility. (¢)

(Y MeNellis v, Garishore (1833) 2 U.C.C. P, 464

(¢} Warne v Torey (1836), cited in Roscoe Nisi Pry Ev, p. 8806,

(/) Edden vo Thorniloe (1842) 6 Jur. 264,

{(¢) Barker v, dugeil (1841) 2 Moo, & Rob. 371, per Lord Denman.

(h) Welslar v. Zackarioh (1867) 16 L.T.N.8. 332, per Mellor, J.

{{} Thos it has been held that a statement of the justice who issued the
warrant that the defendant told him all the circumstances, and appearad to be
acting in good faith, is evidence going more to rebut malice than to establish the
existence of probable cause, but that it is not to be overlooked when the only
fact to show the want of probable cause was that the charge was, upon investi-
gation, dismissed by the magistrates: Berbour v, Gellings (1867) a6 uv.C
Q.B. 544, In Rive v. Sounders (1876) 27 U.C.C.P. 27 also, the court were
to some extent jnfluenced by the fact that after the acquittal of the plaintiff, the
trial judge had recorded upon the indictment his opinion that there was probable
cause tor the prosecution.
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() Opinion of jury on previous trinl—As the inquiry in an
actic:1 for malicious prosecution and the investigation on the trial
of the criminal charge are not ad idem, an expression of opinion -
by the jury which acquitted the plaintiff that the evidence before
them was insufficient, or the charge malicious, is not admissible in
behalf of the plaintifi in his suit for damages. Non constat, but that
the defendant may then be in a position to adduce evidence of
reasonable and probable cause, which was not laid before the other
jury. (/) So a verdict for the party who was defendant in the
. original action, and between the time when the plaintiff in the
second action was arrested on a charge of being about to leave the
country and the time when the latter action was tried, is not
admissible in the second action for the purpose of shewing want of
probable cause. (£)

(b) Opinton of members of the legal profession, how fur a
protection—The materiality of the fact that the defendant consulted
or omitted to consult a professional adviser should, properly
speaking, be decided with reference to the consideration that the
use ~f legal process wears a completely different aspect according
as the disputable point upon which the existence of probable
cause depends is one of law or of fact,—one which only a person
who has a legal education is competent to determine, or one upon
which any person of reasonable intelligence is capable of forming
a sound judgment.

In the former case, upon a principle analogous to that noticed in
the sub-section (a), supra, seems to justify the conclusion that if the
justifiability of a suit turns upon a question of law, the opinion of
a barrister would, except, perhaps, under the extraordinary circum-
stances there referred to, furnish a complete defence to the action.
Thus, where the questions upon which the justifiability of an arrest
depends are whether a foreign government is bound by the con-
tracts of its agent, and whether such agent is personally liable, a
bona fide belief, founded upon the opinion of counsel, that a party
has a good cause of action when, in fact, he has none, is sufficient
to shew that he had a probable canse of action. {)

(F) Hibberd v, Charies [1860) 2 ¥, & F, 1206, per Keating, ],
(&Y Daly v, Leamy (1856) 5 U.C.C.P, 374.

(/) Ravengu v, Mackintosh (1823) 2 B. & C. 693, per Bayley, J.,~ Holroyd, Jo
duclining to pronounce an opinion on this point.  Compare Martin v. Hutchinson
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Conversely, it is settled that the omission to obtain such an
opinion tends strongly to shew that the moving party in the
former suit knew that he was acting unjustifiably in instituting it.
Thus, the fact that an attorney did not take advice as to the mean-
ing of doubtful provisions in the Bankruptcy Act, and insisted on
A written admission by the debtor of the legality of the proceed-
ings as a condition for sparing his property, are material upon the
question, whether he acted in good faith in causing the debtor to
be afterwards adjudicated a bankrupt. ()

In the latter case the fundamental doctrine that the existence
of probable cause is to be tested by considering whether the
circumstances within the knowledge of the defendant were such
that a person of average intelligence would have drawn the same
inferences as he did, seems to involve the corollary that, where the
purely legal elements of the case are in nowise doubtful, and the
liability of the party against whom the proceedings are taken
depends upon questions of fact merely, the opinion of a profes-
sional man cannot, upon any sound principles, be regarded as an
absoiate justification for such proceedings any more than the
opinion of a layman.

** Parties cannot create probable cause by referring to others, whether
they be the most practised attorneys or the most experienced counsel ; and
there are strong reasons why this should not exempt them from responsi-
bility.” (a)

This rule, however, is subject to a reasonable qualification
where a lawyer undertakes, as the agent of the moving party, to

{1891) 21 Ont. R, 388. [Question submitted was whether goods clandestinely
removed belonged (o the tenant or to the landlord, the prosecutor], Cranford v,
JieLaren (1835) 9 U,C.C.P. 215, [Advice of counsel taken as to effect of instru-
ment}. In Nova Scotia the advice of a solicitor is merely evidence tending to
disprove malice : Senry v. Saxfon (1896) 28 Nov. Se. 278 per Graham, J.. (p.
289} distinguishing English cases where a barrister was consulted.

(m) Johnson v, Emerson (1871) LR, 6 Kxch. 329 (p. 354) per Cleasby B.

(#) Clements v, Ohrly (1847) 2 C. & K, 686, [Where counsel had given his
opinion that similavity of handwriting was sufficient to constitute probable
cause for an arrest for forgery]. That the fact of having obtained opinion of
vounsel does not negative malice, was settled so long ago as 1813 Hewlett v,
Cruchley (1813) § Taunt, 111, In Nowrse v, Culenft (1856} 6 U.C.CP. 14, 8 ver-
dict for the plaintift was set aside because the defendant was proved to have
acted on the opinion of a lawyer that a clandestine removal of goods was made
with a fraudulent intention, But this decision seems to ascribe too much impor-
tance to the opinion of & non-official lawyer. A case where an agent of the
State, like a District Attorney, is consulted and declares his belief that a former
discharge of the plaintiff had been secured by false testimony, stands on a
different footing : Rire v. Saunders (1876) 26 U.C.C.P. 27,
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examine into the whole case, in its evidential as well as in its legal
aspects.. The protective value of his opinion, then, seems to
depend not so much upon his professional character as upcn the
fact that the investigation was carefully and thoroughly carried
out by a person to whom - his client was warranted in delegating
his own duty in that regard. Thus, it was laid down by
Brett, M.R,, in a leading case, that, where the question is whether
the defendant was reasonably careful in the investigation which
preceded the prosecution, the facts that a solicitor was employed,
witnesses examined, and the opinion of counsel taken, are conclu-
sive in defendant’s favour. (o)

A distinction is also taken between a case where the defen.
dant took the proceedings in person and a case where they were
instituted at a distance by somecone in his behalf, Thus, it has
been held that there is not an absence of reasonable cause for a
principal’s allowing a prosecution to proceed so far as the hearing
of the summons, and attending the hearing himself, where the
summons was issued without his knowledge, and they knew
nothing of the circumstances except that the charge had been
instituted by his agent, with the advice of attorneys. (p)

(¢) Professional advice not a protection, unless based upon full

statement of facts—To secure such protection as the opinion of
counsel affords, it is of course necessary for the defendant to shew
that the statement of the case with reference to which the advice
was given, was a correct and honest presentment of all the facts,
so far as they were known to him. (g)

(0} dbrath v. North Fastern R. Co., (1883) 11 Q.B.D. 440; see per Brett, M,
R. p. 485 So also it has been held that a judge should nousuit the plaintiff
where be was prosecuted on a charge of embezzling money received by him for
the defendant, after the defendant’s solicitor, upon a careful examination into the
truth of the statement of a passenger by whom he had been accused of having
received double the amount for which he had given a receipt, had come to the
conclusion that the charge was well-founded : Aelly v, Midland &e,, R, Co. (1872)
Ir, Rep. 7 CL. 8.

() Weston v, Beeman (1857) 27 L.J. Exch. 57,
() Hewlett v, Cruchley (1813} § Taunt, 277 Larecgue v, Witleit (1874) 23 L.
C. Jur, (Q.B.) 184, per Taschereay, J. (p. 188): Fellowes v, Hutchinson (1855)

12 U.C.Q.B. 683: ‘tlson v, Winnipeg (1887} 4 Man. L.R, 193: McGill v. Wal-
ton (1888) 13 Ont. R, 389 [advice of magisteatel In Millner v. Sanford (1893}

25 Nov, Sc. 227, Wetherbé, |., considered that a charge to the effect that the
prosecution was not justified if the defendant **had not fully stated everything to
his counsel, when he advised a prosecution” tended to mislead the jury, where
there was no suggestion that he had concealed anything, Whether the omission
to disclose something could be fatal to the defendant's case depended, he said, on
its materiality and upon the question of his motives,
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.

21. Opinions of non-professional persons, how far a protestion—
It is obvious that the opiniou of a non-expert upon the justifiability
of instituting a legal proceeding is precisely of the same weight,
neither more nor less, than the opinion of the plaintiff himself,
supposing him to be a layman. Hence evidence going merely to
prove that one or more persons, not members of the legal profes-
sion, told the defendant that they thought she would be justified
in arresting a debtor suspected of an intention of absconding, will
not enable a judge to rule absolutely in the defendant’s favour on
the question of probable cause. ()

29, Pravious occurrences, how far suspicions of defendant are justi-
fiad by — Although one felony cannot be proved by another, yet if it appears
at the time that the party who is charged has been a thief with respect to
other articles, that affords some evidence of reasonable and probable cause
for suspecting that he has been a thief with respect to the article to which
the charge refers. () Thus there is probable cause for laying a charge of
theft against an employé who had charge of his master’s effects and had
access to the desk from which the property was taken, and property had
been stolen twice before from the same desk. (@az) So, where suspicion
of one piece of property has, upon certain evidence, been already
excited against a servaat, the fact that, upon having a search made,
his master finds in the servant’s box another piece of property which
he supposes to be stolen, though it afterwards turns out to have been
presented to the servant Ly the master himself, may be taken into
consideration in deciding whether there was reasonable and probable
cause for giving the plaintiff into custody on a charge of stealing the
first-named property. (#) So, also, there is reasonable cause for causing
the plaintiff to be arrested, where the defendant had his barn burnt
under circumstances which produced a general impression in the neighbor-
hood that it was the work of an incendiary, and which led many to believe
that the plaintiff was the guilty party, especially where there is the
additional circumstance that he had removed just before the fire a quantity
of straw which had been lying near his barn. (¢) But in an action for the
false imprisonment of the plaintiff on a charge of receiving oysters stolen
from the defendant’s bed, the record of the previous conviction of a third
person on a charge of stealing oysters from the same bed is not admissible
as evidence to shew that the defendant acted bona fide and under a

(r) Thorne v, Mason (1851) 8 U.C.Q,B. 236.

ta) Wilkinson v, Foate (1856) 5§ W.R, 22, per Martin, B,
(na} Browghion v, Jackson (1852) 18 Q.B. 378.

(8) Witkinson v. Foote (1856) 5 W.R, 22,

{¢) Wilson v. Lee (1853) 11 U.C.Q.B. 91,
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reasonable belief that plaintiff had stolen oysters in his possession. (¢) So,
also, it is- unjustifiable to arrest, without inquiry, two young boys on a
charge of arson, merely because they had been seen in the building burnt
(a vacant one) about seven hours before the fire was discovered. (¢)

. .28. Bad character of party prosecuted, how far admissable as
evidence of probable ¢.use—The weight of authority seems to be
against the right o. the defendant to introduce evidence tending to
prove the bad character of the plaintiff. (a)

24. Miscellaneous - In an action for arresting without a reasonable and
probable cause, whatever facts were admissible in evidence to defeat the
original action are also admissible in the second action as bearing upon the
right to make arrest. («) _

\Where the various facts alleged in the defendant’s plea of justification
are all proved except that a certain conversation stated to be had with A.
was shewn to bhave been really had with B., it is error to tell the jury that
they must exclude from their consideration the fuct of the alleged conver-
sation. This evidence is at all events admissible to shew that the Jefendant
acted bona fide. (4)

A defendant cannot give evidence of collateral matters to siew what
was passing in his mind, in order to prove that he had reasonable and pro-
bable cause for giving a man into custody. The evidence must be confined
to matters contained in the issue. ()

In an action for false imprisonment on a charge of attempting w0
defraud the defendant by the forgery of D).’s acceptance of a bill, then i
possession of the plaintiff, where one of the plaintiff’s witnesses has testified

() Thomas v, Russel! (18541 ¢ Exch, 764.
(¢) Gowan v, Holland (1896} 11 Que. Off, R, (8.C.) 75.

{a) In the earliest case on the subject it was held that a witness may be
asked whether the plaintiff was not 4 man of notoriously bad character : Rodri-
gunez v, Tadmire (1799) 2 Esp. 721, In Newsam v, Carr {|817) 2 Stark 69 (action
for procuring arrest on a charge of larceny) Wood, B., refused to admit evidence
as to the bad character of the plaintiff, remarking that in actions for slander
such evidence was admissible for the purpose of mitigating damages, and not
to bar the action, and that, in an action of malicious prosecution such evidence
would afford no proof ~f probable cause to justify the defendant. In Downingy
v. Bulcher (1841) 2 Moo, & R, 374, it was held by Gurney, B,, after a consultation
with the other judges of the Court of Exchequer, that, in action for trespass
for false imprisonment the defendant cannot cross-examine as to the bad charac-
ter of the plaintiff, or as to the previous charges against him.

(a) Haddan v, Mills (1831) 4 C, & P. 486 [ Tindal, C.J., admitted evidence that
the bill which had been accepted for the accommodation of the drawer by the
party arrested had come into the creditor’s hands when it was overdue, and thay
the arrest had been made after the creditor had received two bills in place of
the original one, us a consideration for giving time to the debtor},

(8) West v. Bavendale (1850) g C.B. 141 |verdict for plaintiff set aside}.
(¢) Wetslar v. Zachariah (186) 16 L,'T.N.8 432, per Mellor, J.
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that the plaintiff and defendant had gone with him to D. on the day
following that on which the latter had dishonoured the bill, and that D., on
being reminded by the defendant that, when the bill was presented for
payment,-he had stated that the plaintiff had forged his acceptance, had
nexthe; admitted nor denied making that statement, it is competent for the
defendant to introduce testimony that D, did-make that statement in order
to overcome the effect of the plaintif’s evidence, which was being caleu-
latéd to lead the jury to believe that the defendant had referred to g
merely fictitious conversation. (4)

The admission of testimony going dxrectly to disprove the p)amtlft $
guilt is not a fatal error, where the judge in his charge cautions the jury
against trying his guilt or innocence on the charge made. (¢)

In an action against a magistrate for malicious conviction the question
is not whether there was any actual ground for imputing the crime to the
plaintiff, but whether, upon the hearing, there appeared to be none.  The
plaintiff, therefore, must be nonsuited unless he produces evidence of what
mssed before the magistrate at the time of making the conviction. (/).

(@) Perkins v. Vaughan (1832) 4 M. & G, 988, intimating also that such
evidence would have been admissible, even if evidence of the second of the two
conversations had not been given by the plaintiff,

{e) Millner v. Sanford (1893) 25 Nov, Sc. 227,
-(f) Bariey v. Bethune (1814) 5 Taunt, 580,

In an early number of the JOURNAL will be published a short
supplement to the foregoing article, summarizing the effect of
some additional rulings, which deal with certain technicalities of
trial practice, so far as they concern the subject under discussion.

C. B. LABATT.
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p—

COURT OF APPEAL.

From Drainage Referee. ] [Sept. 13,
In RE TownsHIPS oF ROCHESTER AND MERSEA.
Drainage — Branch drains — Separate assessment — Amendment of
engineey’s veport.

Where it is essential for the purpose of draining the area in question a-
drainage work may ‘nclude such branch drains as may be necessary, and
the main drain an¢ branches may be repaired and enlarged in case of
necessity under one joint scheme and joint assessment, a separate scheme
and separate assessment for the main drain and for each branch not being
necessary. Under s.-s. 3 of s, 89 of The Municipal Drainage Act, R.8.0,,
c. 226, the Drainage Referee has jurisdiction, with the consent of the
engineer and upon evidence given to amend the engineer's report by
charging against the townships in question for ** injuring liability ¥ assess-
ment erroneously charged against them by the engineer for “outlet
liability,” Judgment of the Drainage Referce reversed

Mathew Wiison, Q.C., and /. G. Kerr, for appellants. A, H. Clarke,
and M. K. Cowan, for respondents.

From Meredith, J.] [Sept. 20.
In Re PoweRrs AND TowNsHIP OF CHATHAM.
Municipal law — By-law -— Public Schools Act.

An appeal by the Township of Chatham fromt the judgwmnent of
MereDITH, [., 34 C.L.J. 632, 29 O.R. 571, was argued before Burron,
C.].0., OsLER, MacLENNAN, Moss, and LISTER, J].A., on the 19th and 20th
of September, 1899, and on the conclusion of the argument was dismissed
with costs, the Court agreeing with the judgment in the Court below,

S-S Fraser, for appellants.  Aylesworth, Q.C., and 4., B, Carscallen,
for respondent.

HIGH COURT OF JUSTICE.

——

Street, J.] . GOODERHAM . MOORE. | July 14.

Sale of land-—Purchase subfect to morigage—Right of indemnity——Claim
on administralor—Sérvice of notice—R. S, O. ¢. 139, 5. 35.

A sale of land for $275 on which there was a mortgage for $1100, the
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conveyance being by the ordinary short form deed, the only reference to
the mortgage being in the covenant for quiet enjoyment, was, under the
circumstances, held to have been a sale subject to the mortgage, against -
which the vendor was entitled by the purchaser to be indemnified ; and
the plaintiff having acquired an assignment of such right of indemnity he
was entitled to enforce it against the purchasers. Before the commence-
ment of an action against the purchasers, one of them died and on the
plaintiff notifying the administrator of his claim, he was served with a
notice, under section 35 of R.S.0,, ch. 139, disputing it. An action was
afterwards brought against such administrator, but, on it appearing that he
was then dead, and that an administeator de bonis non had been appointed
to such administrator, an order was obtained amending the writ by substi-
tuting as defendant such administrator de bonis non, upon whom the writ
was served, such service being some six months after the service of the
notice.

Held, that the proceedings against the defendant must be deemed to
have commenced only on the service of the writ on him, and this Deing
more than six months after the service of the notice, the plaintiff’s action
was barred.

Wallace Nesbitt, for plaintiff.  Bell, for defendant, John Moorc.
Pepler, Q.C., and J. McCarthy, for defendant, Tingate.

Robertson, J.] SN1DER #. McKELVIE. [July 14.

Medical practitioner— dgreement not to practice—Breach of—Right to
damages and injunciion.

By an agreement under seal, the defendant, a physician and surg:
sold his medical practice in a village, with the good will thereof, to .. ..
plaintiff for $2100, and bound himself in the sum of $400 to be paid to the
plaintiff in case he should set up or locate himself within the space of five
years within a radius of five miles of the village.

Held, the plaintiff was entitled to damages for breach of the agree-
ment and an injunction restraining him from further breaches.

W. M. Sinclatr, for phaintiff.  Gerrow, Q.C., for defendant.

Divisional Court] Warson «. HARRIS [July 14.

Patent of invention -Subsequent patent—Improvemen! on firs! patent—
Assignee of first patent—Rights of.

The defendant and another who had acquired a half interest in a
patent for making fuel from garbage, etc., assigned to the plaintiff one third
interest therein and all improvements and amendments thereto, it being
also contemplated that the invention could and would be utilized for
making gas. The defendant subsequently procured a patent for making
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gas from such garbage, etc., the ingredients used in the production under
the second patent being the same, or the equivalent of tliose used 'under the
first patent, an alleged change therein being designed merely to enable the
defendant to appear to employ different materials, while in substance and
effect the same ; his dealings also with the plaintiff, after he had procired
the second patent, were on the footing that plaintiff was to have the s'ame
interest therein as in the first patent.

A claim by the plaintiff that he was entitled to the benefit of the
second patent as an improvement within the meaning of the first patent,
under the terms of the assignment, was upheld. :

Welton, for appellants. Swmoke, for the respondents, '

MacMahon, J.]  Bank or HaMinton . InperIaL Bank {July 15.
Banks asd Banking— Alteration of cheque— Liability.

B. having $r0.25 to his credit at the Bank of Hamilton drew a cheque
for $5.00, which he presented at that bank and had it marked good. The
cheque had no figures before the dollar mark, and on the line for the
written amount the word **five” was written, there being a long space
between it and the word ** dollar.” B. then altered the cheque by writing
“ 500 ” after the dollar mark and the word ¢ hundred ” after the word five,
and, taking the cheque so altered, deposited it at the Imperial Bank, and
opened an account there, and got three cheques marked on that bank,
namely, for $300, $150 and $s0, drawing out the amount of the $150 cheque
and negotiating the other two. The altered cheque of $500 was sent by
the I. Bank to the Clearing Housg, and, under the system in vogue, it was
charged against the Bank of H. On the following morning, on the Bank
of H. discovering that no cheque for $500 had been debited to B.’s
account, and that a forgery had been committed, immediately notified the
1. Bank and demanded repayment of $495, being the difference between
the $500.00 and the $5.00, which had been debited to B. Under the
system in force, the forgery would not be discovered until the following
morning, but, it was said, that under a different system it might have been
discovered sooner.

Held, that the plaintiff was entitled to recover,

Osier, Q.C., for plaintifis. Zas#, Q.C., and Kappele, for defendants

Meredith, C.J.] Praxton 2. Barrie Loan Co, [July 15.

Distress— Abandonment— Mortgage—Arrears of intevest—Seisure of goods
—Incompleteness of inventory—Proviso for redemplion— Extension
of time for payment—Swearing appraisers afier appraisement.

After a distress for arrears of interest under the clause therefor in a
mortgage, the bailiff remaining in possession and having the key of the
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premises, the fact of the mortgagor being allowed as a matter of grace to
goin and out of the premises for the purpose of carrying on some work,
does not constitute an abandonment of the distress.

Where the evidence in other respects is clear that there was a seizure
under the distress warrant of all of the goods, the fact of an incompleteness
in the inventory merely, due to the mortgagor’s action in the matter, cannot
of itself displace the true facts of the seizure.

Where the time for payment of mortgage money is extended by an
agreement, the proviso for redemption is to be read as a new and then
existing proviso, so as to justify a distress for non-payment thereunder.

Where by the terms of assignment of mortgage authority is given to
distrain for arrears of interest. the assignee may properly distrain for such
arrears.

The fact of swearing the appraisers after the making the appraisement
is an irregularity, and is a ground for damages only, and does not render
the distress and subsequent proceedings invalid. No such ground was sct
up in the pleadings here, and, even if it had been, it was held that only
nominal damages would have been allowed.

The sale under a distress warrant, after notice of exercising the power
of sale in the mortgage, and before the expiry ot the period provided
thereby, but, after an order had been obtained from a judge permitting
the sale to take place under the distress warrant, is a valid one, and is not
affected by R.8.0., ¢. 121, 5. 31

A claim for damages, by way of counter-claim, for excluding the
mortgagor from the premises, was held to he not sustainable by reason of
the mortgagee being entitled to possession on default while. in any event,
the possession here was with the mortgagor's consent.

Rowell and Plaxton for plaintiff.  Pepler, () C., and McCarthy for
defendants.

Meredith, C.).} RAE 7. RaF. [July 16.
Alimony—-Desertion -Offer to reccive wife back— Bona fides.

In an action for alimony, on the ground of desertion, in order to give
effect to the husband’s offer and willingness to receive back his wife, the
judge must be satisfied that it is made bona fide, and not merely set up
to prevent the pronouncement of judgment against him.  (rothers v.
Crothers, 1 P. & . 568 referred to.

Avleswcorth, (Q).C. for plaintifl. € /. Holman, for defendants.
Street, |.| THompson 7. Crry ov ‘TorONTO. [July 17.
Municipal corporations--Local improvements--Strect— Repair of—-R.S. O.

. 223,02 Vict. (2) ¢. 26, g1 (O)— Applicants therefor—Status of.

To obtain an order under R.8.0. c. 223, as amended by s. 41 of 62
Vict. (2) ¢. 26 (O), for the repair of a pavement on a street which had been
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laid down as a local improvement, the applicant must be a ratepayer of
property abutting on the street and who has bevn assessed for the work in
question.

Woods, for applicants. Fullerton, Q.C., for City of Toronto.

Meredith, C.J.]1 THOMPKINS v. BrocKVILLE RNk Co. {July 17.

Municipal corporations—By-laws prohibiting erection of wooden buiiding—
Right to maintain action for breach of.

Where a statute provides for the performance of a particular duty, and
one of a class of persons for whose benefit and protection the duty is
imposed is injured by the failure of the person required so to perform
it, an action, prima facie, and if there is nothing to the contrary, is main-
tainable by such person; but not where the non-performance is, in the
general interest, punishable by penalty. Where therefore, under authority
conferred by s. 496 s.-s. 10 of the Municipal Act, a by-law was passed by
council of a city, setling apart cerlain areas as fire limits where no wooden
luildings couid be erected, and that buildings erected in contravention
therefore, might be pulled down and removed by the corporation at the cost
of the owner, and a penalty of $50 imposed, the erection of & wooden
building within such limits, does not give a right of action to the owner of
contiguous property whose pruperty is injuriously affected thereby, and an
action, therefore, brought by such owner for the recovery of damages, and
claiming the removal of such building and for an injunction, was dismissed
with costs,

Aylesworth, Q.C. and Brown, for plaintifl.  Shepley, Q.C. and Buell,
for defendants.

Boyd, C.] IN RE ALEXANDER. | Sept. 1.
Jurisdiction - Divisional court—Appeal— Order—Surrogate judge—— Com-
pensation to executors,

Hedd, that an appeal lies to a Divisional Court under R.8.0. ¢. 39, s
36, from an order of a Surrogate Court judge allowing compensation to an
executor under the Trustee Act, R.8.0. c. 129, 5 43.

The sections have become separated in the course of statutory consoli-
dation and revision, but both are of one original {Surrogate Court Act 1858,
secs. 20 and 47), and are still in pari materia, and are to be read together
as forming one subject—matter. The Trustee Act does not make the
Surrogate judge a persona designata from whom there is no appeal.

O Connur, Q.C.,and Skepley, Q.C., for the appeal. C /. Holman,
contra.

Meredith, C.J., Rose, J.] Brown & GRaDY. {Sept. s.
Infant— Mortgage— Covenant for payment—Approval of master— Mistake
— Repudiation— Delay.

In taking a trustee’s accounts before the Master it was found that there
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was dueto the t 1stee for compen-ation and costs a sum which was declared
to form a lien on the trust estate. It was declared to be disastrous to sei]
the lands at that time, and the Master directed the trustee to mortgage them
to pay off the lien. The defendant in this action was one of several cestuis
que trust, and it was recited in the mortgage deed, which they executed,
that they had agreed to join therein in order to vest all their interests in the
mortgagee, but subject to the terms of the mortgage. The defendant was
then an infant under nineteen years of age, but that fact did not appear on
the face of the instrument, to which she was made to covenant for payment
of the mortgage money. The instrument was marked “‘ upproved ” by the
Master, but not by the official guardian. It was stated, however, at
the bar that the latter did approve, and that some pencil marks on the
instrument signified his approval. No order was shown requiring execution
by the infant. Nearly two years after the defendant came of age she was
served with the writ of summons in an action by the mortgagee upon the
covenant for payment, and, as she did not appear, judgment was signed
against her. Two years later she moved to have the judgment set aside.

Held, by Boyp, C., and affirmed by the court, that the circumstances
justified the mortgage, but not the personal covenant of the infant ; 1t was
contrary to all proper practice to have such a covenant on the part of an
infant; and its presence was only t¢ be explained by supposing that the
Master’s attention had not been called to the fact of infancy.

The covenant was void, as the infant had received no benefit from it
and had been induced to enter into it per iticuriam ; and the delay was not
material-—the applicant being ignorant of her rights and not called on to
disaffirm what was from the outset to her prejudice.

F. B, Hodgins, for the plaintif. /. R, Roaf, for the defendant.
Meredith, C.]., Rose, }.] { Sept. o,
INn Rr RosEpALE PrEsskD BRiK aND 'PErra Corra Co.
FosTER’S CASE.

Company — Coniributory — Subscription before incorporation — subsequent
alloiment-— Continuing offer.

Appeal by the liquidator of the company from the Master in Ordinary
dismissing an application by the liquidator to settle the name of Edward H.
Foster upon the list of contributories of the company in respect of ten
shares. The alleged contributory signed the stock-book before the incor-
poration of the company, and the shares were allotted to him after the
incorporation. There was, however, no proof of formal notice of allot-
ment, though there was a correspondence between the alleged contrilutory
and the secretary of the ~ompany, in which the latter insisted that the
former was a shareholder,

The Master held, following Zilsonburg Mfe. Co. v. Goodrich, 8 O.R.
565, that subscription before incorporation was of no avail unless there wasa
subsequent ratification and there was none such here, and the alleged con-
tributory was not a shareholder by estoppei,
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Aylesworth, Q.C., for the appellant, contended that the subscription was
a continuing offer to take shares, and when it was accepted after incorpora-
tion it became a contract. /an Cassels, for the alleged contributory,
contra. :

The court was unable to distinguish this case from the Z¥lsondury Case,
and therefore dismissed the appeal with costs.

Meredith, C.J., Rose, [.] HoFFMAN #. CRERAR. [Sept. 7.

Judgment — Defaunlt— Writ of summons—Special indorsement— Nullity—
Abandonment of action— Joint contractors-- Release of some after judy-
ment—Effect of — Costs.

Upon an appeal by the plaintiff from the order of Armour, C.J., 18
P.R. 473, reversing an order of the local iudge at Stratford, and staying
proceedings upon judgments recovered and executions issued against certain
of the defendants, counsel for the latter offered to pay the plaintiff such
amount as, with the sums already paid, would make $116, for which judg-
ment was recovered.  The Court, in view of this offer, affirmed the order
of ArRMOUR, C.]., upon the ground that the plaintiff could not recover more
than $116, but directed that the order should he so framed as to make it
plain that the plaintiff was entitled to proceed for costs.

D. L. McCarthy, for the plaintiff. /. H. Moss, for the defendants.

Armour, C.j., Falconbridge, [., Street, ].] [Sept. 11
In RE CoNrFEDERAIION LIFE AssOCIATION AND CORDINGLY.

Interpleader—-Summary application—Rile rror («) Insuvance nwneys
~ddverse claims—Foretgn clutmants- Notice of motion—Service
vut of Jurisdiction — Rule 162 (b).

Certain moneys were payable by an insurance company under several
life policies in favour of the assured, his executors, administrators or assigns,
‘T'he moneys were claimed by the executors, who reside in Manitoba, where
the assured died, and who were threatening suit there, and also by the
widow, who resided in (Quebec, and had brought an action against the
comnany there. The company’s head oftice was in Ontario, and they
launched an application in the High Court for a summary interpleader order,

Held, reversing the decision of MErEDITH, (\. ., ante, that they were not
cntitled to avail themselves of the provisions of Rule 1103 (a), as persons
under lability for a debt in respect of which they were, or expected to be,
sued by two or more persons, because no action was brought or threatened
within Ontario, and the claimants would not be bound by any order that
might be made ; and therefore service out of Oniario of the company’.
notice of motion for the interpleader order should not have been allowed
under Rule 162 (b) or otherwise.

Maclaren, Q.C., for Sarah E. Langridge. Swow, for the Association,

e P SRR e
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Armour, C. J., Street, J.] [Sept. 26
In rRE Younc aNp ToOWwNSHIP OF BINBROOK.

Municipal corporations—By-inws— Voters' lists—Omission of classes of

volers—Irregularity—Saving clause.

A Dby-law prohibiting the sale of intoxicating liquor in the township,
under the provisions of s. 141 of R.S.O. c¢. 245, was submitted to the vote
required by that section, and a majority of 98 votes appeared in its favour.
Upon motion to quash the by-law it was objected that the names of somec
80 persons entitled to vote were omitted from the lists furnished to the

deputy returning ofticers, and that these persons had no opportunity of

voting. The clerk who prepared the lists was under the impression that
only those persons were entitled to vote who would be entitled to vote upon
money by-laws, and he thercfore left out all farmers’ sons and incomec
voters. 'The number of persons entitled to vote at municipa! elections was
. of whom 78 were farmers’ sons and 2 income voters, the remainder
being owners and tenants.  Only 409 names appeared on the lists given to
the deputies ; 272 persons actually voted, 185 for the by law and 87 against it.
Held, following fn re Croft and Township of Pelerborough, 17 AR
21, and /n re Bounder and Village of Winchester, 19 AR, 684, that
the names of the farmers’ sons and income voters were improperly omitted
from the lists.

Held, however, that the omission was not so serious an irregularity as
to require that the court should quash the by-law.

Under s. 204 of the Municipal Act the by-law must stand if it should
appear to the court ** that the election was conducted in accordance with the
privr inles laid down in the Act,” and that the irregularity did not affect the
result.

An election should be held to have been conducted in accordance
with the principles laid down in the Act, when the directions of the Act
have not been intentionally violated, and when there is no ground for
believing that the unintentional violation has affected the result; and that
was the state of things presented in this case.

The court wi: bound to assume that all the persons left off the list
would have voted against the bhy-law; but it was not bound to assume that
the error had any effect upon the minds of the persons upon the lists who
voted or abstained from voting, in the absence of any evidence to shew that
such was the case; and, adding the 8o votes to the 8%, there was still a
majority in favour of the by-law. Woodward v. Sarsons, L.R. 10 C.P.
733, followed.

Haverson, for Robert Young., [, /. Maclaren, Q.C.,and £. F. Tazier,
for township corporation.

s ey




