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An Act to establish a Code of Criminal Procedure.

HEREAS it is expedient to establish a Code of Criminal
Procedure for the Povince of Canada: Be it therefore

enacted, &c.

I. That this act shall be known as TE CoDE or Cum<mAL Pno-
CEDURE OF THE PROVINCE OF CANADA.

Il. This Code is divided into six parts.

The first relates to the Courts having original jurisdiction of
criminal actions:

The second relates to the prevention of public offences:

The third relates to the proceedings in criminal actions prose-
cuted by indictment:

The fourth relates to proceedings in the Police Courts:

The fiflh relates to special proceedings of a criminal nature:

The sixth relates to costs in criminal actions, and in pro-
ceedings of a criminal nature:

I. A crime or public oflence is an act or omission forbidden
by law, and to which, upon conviction, punishment is attached.

IV. Punishments are

1. Death:
2. Imprisonment:
3. Fine:
4. Removal from office:
5. Disqualification to hold and enjoy any office of honor,

trust or profit under the Government of this Province.
6. Whipping.

V. Public offences are divided into,

1. Felonies: and

2. Misdemeanors.

VI. A public offence, punishable with death or by imprison-
ment in the Provincial Penitentiary, is a felony.

VII. Every other public offence is a misdemeanor.

VII. No person can be punished for a public offence, except
upon legal conviction in a court having jurisdiction thereof.

IX. Every public offence must be prosecuted by indictinent,
or presentment, except in



Proceedings bad for the removal of a civil officer of the
Province, on an impeachment for wilful or corrupt misconduct
in o.lice :

2. Proceedings had for the removal of Justices of the Peace,
and others holding office at the pleasure of the Crown:

3. Offences arising in the mil itia:

4. Offences cognizable by Police Courts, Police Justices or
Superintendents, or Justices of the Peace:

5. Contempts.

X. The proceeding for the trial and punishment of a publie
offence, is known as a criminal action.

XI. A criminal action is prosecuted by the title and in the
name of the Sovereign for the time being, as a party against
the party charged with the offence.

XII. The party prosecuted in a criminal action, is designated
in this Code, as the defendant.

XIII. In a criminal action, the defendant is entitled,

1. To a speedy and public trial:

2. To make full answer and defence thereto by himself in
person or by counsel learned in the law.

3. To produce witnesses or proof in his behalf, and tobe con-
fronted with and cross examine the witnesses against him in the
presence of the court; except that where the charge bas been
preliminarily examined before a magistrate, and the testimony
reduced by him to the form of a deposition in the presence of
the defendant, who bas, either in person or by counsel, cross.
examined or had an opportunity to cross-examine the vitness;
the deposition of the witness in such case nay be read as evi.
dence, upon its being satisfactorily shown to the Court that he is
dead or insane, or cannot, with due diligence, be found in the
Province.

XIV. No person shall be subjected to a second criminal action
for a public offence, for which he has once been duly convicted
or acquitted on the merits.

XV. No person can be compelled, in a criminal action, to be
a witness against hinself; nor can a person charged with a
public offence, be subjected before conviction, to any more re-
straint than is necessary for his detention to answer the charge.

XVl. No person can be convicted of a public offence, for
which he is entitled to a trial by jury, unless by the verdict of a
jury accepted and recorded by the Court, or upon a plea or
confession of guilty.



PART I.

THE COURTS HAVING ORIGINAL JURIS-
DICTION IN CRIMINAL ACTIONS.

XVII. The following are the Courts of Justice in this Province,
having original jurisdiction of criminal actions:

1. The several courts of Queen's Bench:

2. The Court of Common Pleas.

3. The Courts of Assize:

4. The Courts of Oyer and Terminer:

These are all Courts of Record, and have original jurisdiction
in all matters of criminal offences, and exercise all such powers
as are delegated to them by statute or according to the laws
now in force in either section of the Province therefor, toge-
ther with such other powers, jurisdiction and authority as shall
be and are specially delegated to them or either or any of them
by this Act, or by the Criminal Code.

5. The Courts of General Sessions of the Peace.

These are also Courts of Record and exercise original juris-
diction in criminal matters, except in the following:

Treason and Misprision of Treason;
Offences against the Queen's person, authority or government,

inferior to Treason, and other offences contained in the 2nd
chapter of the Criminal Code;

Homicide, and other offences contained in the 15th chapter of
the said Code;

Perjury and subornation thereof;
Duel and Challenge;-
Forgery, and other offences connected therewith, in the 18th

chapter;
Bigamy and Incest;
Bribery.

6. The Police and Magistrate's Courts.

XVIII. These last Courts have summary jurisdiction over the
following public offences committed in their respective jurisdic-
tions, and over all such other offences as are specially subjected
to their jurisdiction by this Act or the Criminal Code, or by any
statute not repealed by this Act or the said Code.

1. Assault and battery, not charged to have been committed
riotously, or upon a public officer in the execution of his duties,
or with a felonious intent:



2. Poisoning, ki'ling, maiming, wounding, torturing, ill-treat.
ing or cruelly beating an animal:

3. Racing animals, within one mile of the place where a court
is held:

4. Committing a wilful trespass, or severing any produce or
article from the freehold, not amounting to larceny:

5. Larceny, when the amount stolen is not alleged to exceed
one pound:

6. Embezzlement, when the amount embezzled is not alleged
to exceed five pounds:

7. Receiving stolen goods, when the value of the goods alleged
to have been so received does not exceed five pounds:

8. Malicious injuries and mischiefs, not endangering life or
personal safety, or grievous bodily harm to the sufferer or when
the value of the property taken or carried away, or amount of in-
jury or mischief occasioned thereby is not alleged to exceed five
pounds:

9. Selling poisonous substances, not labelled as required by
statute:

10. Maliciously removing, altering, defacing or cutting down
monuments or marked trees:

11. Maliciously breaking, destroying or removing mile-stones,
mile-boards or guide-boards, or altering an inscription thereon:

12. Wilful trespasses, when the value of the property taken or
carried away, or injury occasioned thereby is not alleged to ex-
ceed five pounds.

13. Profanity.

14. Blasphemy.

15. Drunkenness.

16. Vagrancy, and the offences mentioned in the 25th chapter.

Provided that the defendant in all cases shall have a trial by
a jury on his appeal therefor as in other cases.

XIX. Any Court or Magistrate having jurisdiction of any
crime, has also jurisdiction over accessories thereto either before
or after the fact.



PART II.

OF THE PREVENTION OF PUBLIC
OFFENCES.

Title 1. OF LAwruL REsISTANCE.
2. 0F THE INTERVENTION< OF OFFrCFRs OF JUSTICE.

TITLE I.

OF LAWFUL RESISTANCE, BY WHOM, IN
WHAT CASES AND TOWHAT PURPOSE.

20. By the party about to be irured.
21. By other parties.

XX. Lawful resistance to the commission of a publie offence
may be made by the party about to be injiired,

1. To prevent an offence against his person:
2. To prevent an illegal attempt, by force, to take or injure

property in his lawful possession.

XXI By other parties,
In aid or defence of the person about to be injured, sufficient

to prevent the offence.

TITLE II.

OF THE INTERVENTION OF THE OFFICERS
OF JUSTICE.

22. In what cases.
23. Persons acting in their aid, justified.

XXII. To prevent public oflences:

1. By requiring security to keep the peace:

2. By requiring the attendance of police in exposed places:

3. By suppressing riots.

4. By criminal proceedings against offenders.

XXIII. When the officers of justice are authorized to act in
the prevention of public offences, other persons, who by their
command, act in their aid, are justified in so doing.



CHAPTER I.

SECURITY TO KEEP THE PEACE.

24. Information of threatened off'ence.
25. Examimation of complainant and witnesses.
26. Warrant of arrest.
27. Proceedings, on complaint being controverted.
28. Pcrsons complained of, when to be discharged.
29. Security to keep the peace, when required.
30. Effect of giving or refusing to give security.
31. Persons committed for not giving security, how discharged.
32. Undertaking, to be transmitted to Sessions.
33. Security, when required, for assault, &c., in presence of a Court of Ma.

gistrates.
34. Appearance of party bound, upon his undertaking.
35. Person bound, may be discharged, if complainant do not appear.
36. Proccedings in Sessions, on appearance of both parties.
37. Undertaking, when broken.
38. Evidence of breach.
39. Sceurity for the peace not required, except according to this chapter.

XXIV. An information may be laid before any magistrate
that a person bas threatened to commit an ofence against the
person or property of another.

XXV. When the information is laid before the magistrate,
he must examine on oath the complainant and any witnesses
produced by him and must take their depositions in writing,
and cause them to be subscribed by the parties making them.

1 Ch. C. L. p. 32.

XXVI. If it appear from the depositions, that there is suffi-
gient ground for proceeding, the magistrate must issue a sum-
mons or warrant, as he may judge expedient to ensure justice,
directed generally to any peace officer of the district or county,
city or town, reciting the substance of the information, and
commanding the officer forthwith to arrest the person com-
plained of, and bring him before himself or some other magis-
trate having jurisdiction.

Hawk. P. C: b. 2. ch. 13., sa. 11, 15,16, 18.

XXVII. When the person complained of is brought before
the magistrate, if the charge be controverted, the magistrate
must take testimony in relation thereto, which must be reduced
to writing, and subscribed by the witnesses in the presence of
the accused.

XXVIIL If it appear that there is no sufficient ground for
proceeding, the magistrate shall dismiss the charge, whether-it

e direct or on suspicion only, and discharge the accused.

XXIX. If there be sufficient ground for proceeding,.the magis.
trate shall require the person complained of to enter into recog-
nizance in such sum as the magistrate may direct, with one
or more sufficient sureties, to abide the order of the next Court
of General Sessions of the Peace for the district or county, and
in the mean time to keep the peace towards the people of this
Province, and particularly towards the complainant.



XXX. If such recognizance be given, the party complained of
must be discharged, but if it be not given, the magistrate must
commit him to prison, specifying in the warrant, the charge, the
requirement to give security, the amount thereof, and the omission
to give the same.

XXXI. If the person complained of be committed for not giving
security, he may be discharged by any magistrate upon giving
the same.

XXXII. Such recognizance must be forthwith transmitted by
the magistrate to the Clerk of the Peace for the district or county
in vhich it bas been received.

XXXIII. A person, who, in he presence of a court or magis-
trate, assaults or threatens to assault another,'or to commit au
offence against his person or property, or who contends with
another with angry words, may be ordered by the court or ma-
gistrate to give security as provided bereinabove, and on
refusal to do so, he may be committed as provided above.

XXXIV. A person who bas entered into a recognizance to keep
the peace, must appear on the first day of the next term of the
Court of General Sessions of the said district or county, and on
failure so to do his recognizance will be ipsofacto forfeited, and
may be prosecuted, unless his default be excused during the
same tern.

XXXV. If the complainant ·do not appear, the person com-
plained of may be discharged, unless good cause to the contrary
be shewn.

XXXVI. If both parties appear, the Court of General Sessions
may bear their proofs and allegations, and may either discharge
the undertaking, or require a new one, for any .time not ex-
ceeding one year.

XXXVII. A recognizance to keep the peace shall be deemed
to be broken, on the failure of the person complained of so to
appear at the said Court of General Sessions, or upon his being
convicted of a breach of the peace, shall thereupon ipso facto
stand forfeited, and may be prosecuted.

XXXVIII. In all actions upon such recognizances, the offence
stated in the record of conviction must be alleged as the breach
of the recognizance, and shal be conclusive evidence thereof.

XXXIX. Security to keep the peace or to be of good beha-
viour, cannot be required, except as prescribed in this Chapter.

CHAPTER I.

POLICE IN CITIES AND VILLAGES AND THEIR AT-
TENDANCE AT EXPOSED PLACES.

XL. The organization and regulation ofthe police in the cities
and villages in this PrQvince, are governed by special statutes.



The mayor or other officer having the direction of the
police in a city or village, must order a force, sufficient to pre-
serve the peace, to attend any publie meeting, when he is satis-
fied that a breach of the peace is to be apprehended.

CHAPTER IV.

SUPPRESSION OF RIOTS.

41. Powers of Sheriff or other oflicer, in overcoming resistance to process.

42. Uis dluty to certify to court, the names of resisters and their abettors.

43. Duty of a person commanded to aid the oficer.
44. Riota, what ?
45. Duty of Sheriff.
46. Refusal to aid.
47. Refusal by Magistrate to act.
48. Calling out military and their action.
49. Gorernor may, in certain cases, proclaim a county in a state of insur-

rection.
50. May revoke the proclamation.
51. Cousequences of resisting process, after a county i& proclaimed in a state

of insurrection.

XLL When a peace officer, authorized to execute process,
finds or has reason to apprehend that resistance will be made to
the execution of the process, he shall return the fact to the
Sheriff of the district or county in which the process is to be
served, who may command as many male inhabitants of bis
district or county as hc may think proper, to assist the officer in
overcoming the resistance, and if necessary, in seizing, arresting,
and confining the parties resisting and their aiders and abettors,
to be punished according to law.

XLII. The Sheriff must certify to the court or magistrate by
whom or from which the process issued, the names of such par-
tics, their aiders and abettors, to the end that they may be
proceeded against for contempt.

XLIIL Every person commanded as above by such Sheriff to
assist the officer in the execution of process, who, without lawful
cause, refuses or neglects to obey the command, is guilty of a
misdemeanor.

XII V.When any persons to the number oftwelve or more, armed
with offensive weapons, or to the number of thirty or more,
whether armed or not, are unlawfully or riotously assembled in a
district, county, city, village, parish or town, the Sheriff of the
district or county, the Mayor of the city or town, or Mayor or
chief executive municipal officer of the county or village, as the
case may be, must go among the persons assembled, or as near
to them as possible, and command them, in the name of the
Sovereign, immediately to disperse.

XLV. If the persons assembleddonotimmediately disperse, the
magistrates and officers must immediately arrest then, or cause
them to be arrested, that they may be punished according to
law, and for that purpose may command the aid of all persons



present or within the district, county, city, towi, village or
parish, and may thereupon proceed in such manner as they may
deem necessary, to disperse the assembly and arrest the offenders.

XLVI. If a person so commanded to aid the magistrates or offi-
cers, neglect to do so, he shall be deemed one of the rioters and
be punishable accordingly.

XLVII. If a magistrate or officer baving notice of such unlaw-
ful or riotous assembly, neglect to proceed to the place thereof,
or as near thercto as he can with safety, and there to exercise
bis authority for suppressing the same and arresting the offend-
ers, he shail be guilty of a misdemeanor.

XLVIII. When there is an unlawful or riotous assembly, with
intent to commit a felony or to offer violence to person or pro-
perty, or to resist by force the laws of the Province, and the fact
is made to appear to the Sheriff of the district or county, or the
Mavor of the city or town aforesaid, or either of them, as the
case may be, may issue an order directed to the commanding
officer or military force under bis command, to furnish such
part of it as he may deem sufficient for the purpose, to appear
at a specified time and place to aid the civil authorities in
suppressing violence and enforcing the law.

1. The commanding officer to whom the order is given must
forthwith obey it; and the troops required must appear at the
time and place appointed, armed and equipped with necessary
ammunition.

2. When an armed force is called out for the purpose of sup-
pressing an unlawful or riotous assembly, it must obey the
orders in relation thereto of the civil officers requiring them.

3. The troops must not be bronght up to the place until after
the magistrate bas ordered the assembly to disperse.

4. Every endeavour must be used, both by the magistrate
and civil officers and by the officer commanding the troops,
-which can be made consistently with the preservation of life, to
induce or force the rioters to disperse, before an attack is made
upon them by which their lives may be endangered.

5. The commanding officer must act entirely on the defensive,
not suffering bis men to use their arms except to repel actual
violence, unless

6. An attack be made on any one of the troops, by which bis
life is in danger, or an attempt be made to disarm him, whenhe
may defend himself by discharging bis fire-armns:

7. A general attack be made by the rioters upon the troops
with fire-arms, missiles or other -weapons by which their lives
are indiscriminately put in danger, the commanding officer may
order the troops to fire ; but not until an endeavour bas been
made to disperse the rioters by less dangerous means:

8. If the troops cannot be placed between the rioters and the
persons or property apparently intended to be attacked, and the
purpose of the riot be persevered in by means evidently danger-
ons to the life or property of others, although no attack be made
on the troops themselves, thecommanding officer may be directed
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to disperse the rioters by such means as le may deem effectuai,
and by firing upon them if he shall judge it necessary.

XLIX. When the Governor is satisfied that the execution of
the laws has been forcibly resisted in any District or Countyby
bodies of men, or that combinations to resist the execution of the
laws by force exist in any district, county, city, town or village,
and that the civil power has been exerted and has not been suf-
ficient to enforce their execution, lie may, on the application of
the Sheriff, or of the Attorney General, or of any two magis-
trates, by proclamation, to be published in the Canada Gazette,
and in such papers in the district or county as he may direct,
declare the same to be in a state of insurrection.

L. The Governor may, when Le shall think proper, revoke the
proclamation authorized by the last article, or declare that it shall
cease, at the time and in the manner directed byhim.

LI. A person vho after the publication of the said procla,
mation resists or aids in resisting the execution of the law, in a
district, county, city, town or parish so proclaimed, or who aids
or attempts the rescue or escape of another from lawful custody
or confinement by reason thereof, or who resists or aids in re-
sisting a force ordered out to quell or suppress an insurrection,
shall be guilty of a felony, and be punishable by imprisonient
in the Penitentiary for not less than three years.

PART III.

PROCEEDINGS IN CRIMINAL ACTIONS
PROSECUTED BY INDICTMENT.

1. OF THE LOCAL JURISDICTION oF PUBIO OFFENCEs.

2. OF THE TIm OF coMMENCING CRLtINAL AcTIoNs.

3. OF THE INFORMATION AND PRoCEEDINGs THEREON TO THE CoM-
MITMENT, INCLUSIvE.

4. OF THE PROCEEDINGS A-ER COMMIrMENT AND BEFORE INDICT-
MENT.

5. OF THE INDICTMENT.
6. OF THE PROCEEDINGS ON THE INDICTMENT BEFORE TRIAL.
7. OF THE TRIAL.

8. OF THE PROCEEDINGs AFTER TRIAL AND BEFORE JCDGMENT.

9. OF THE JUDGMENT AND EXEcUTION.

10. Or APPEALs.

11. OF MsCEAoeoUs PROCEEDINGS.



TJTLE I.

OF THE LOCAL JURISDICTION OF PUBLIC
• OFFENCES..

52. Jurisdiction of Offences committed in this Province.
53. When the offence is commenced without, but consum-

mated within, this Province.
54. When an offence is committed partly in one District or

County and partly in another, or within 500 yards of
the boundary thereof.

65. Where property is feloniously taken in any part of Her
Majesty's dominions and held in possession in this
Province.

56. Jurisdiction of an offence on board a vessel or in a car-
riage.

57. Of indictment for kidnapping, enticing away a child, or
abduction

58. Of same for bigamy or incest.
r9. Of same for libel.
60. Of same for return from transportation.
61. Of same for receiving stolen goods.
62. Of same for hurts out of, and death in, the Province.
63. Of same for forgery.
64. Of same for accessories before the fact.
65. Of same for same after the fact.
66. Proceedings against accessory without principal.
67. Conviction or acquittal in one district or county a bar

where jurisdiction is concurrent.
67-a. Offences against the Post Office.
67-b. Indictments for returning from banishment.

LII. Every person being an inhabitant of this Province or of
any other country, is liable to punishment by the laws of this
Province for a public offence committed by him therein.

LIII. When the commission of a public offence commenced
without this Province, is completed within the same, either by the
defendant himself or through the intervention of an innocent or
guilty agent, or by any other means proceeding directly from
himself, he is liable to punishment therefor in this Province;
and in such case the jurisdiction is in the district or county in
which he offence is completed.

LIV. Where any public offence shall be begun in one district
or county and completed in another, or on the boundary of two
or more districts or counties, or within the distance of five hun-
dred yards of any such boundary, the jurisdiction over such
offence shall be in any of the said districts or counties; the five
hundred yards shal be measured in a direct line from the
boundary.

5 Jur., 223 ; Harr. Digest, 7171.

LV. When any person having stolen, or otberwise unlawfully
taken in any part of Her Majesty's dominions, any property



vhatsocver, the stealing or taking whereof is made punishable by
indictment under this Code, shall aftcrwards have sucli property
in his possession in any part of this Province, the jurisdiction
over sucli oflence shall bc in any part of this Province, where he
so had sucli property ; and for every receiver thereol knowing the
same to have been so stolen or taken, the jurisdiction thereof
shall be in that part of the Province wherc he shall receive or
have the said property.

LVI. Where any public offence shali be committed in this Pro-
vince in or upon any carnage whatever enployed in any journey
on any highway or on board a vessel navigating a river, lake,
canal or stream, or lying thercin in the prosecution of her
voyage, and in all cases wherc any part of a highway or of a
river, lake, canal or strearn, shall constitute the boundary ofany
two or more districts or countics, the jurisdiction shall bc in any
district or county, through or by any part whercof such car-
riage or vessel shall have passed in the course of the journey
or voyage, or in the district or county where the voyage ter-
minates.

LVII. In all cases of child-stealing, kidnapping, abduction of
any female, and unlavful seizure and imprisounent of any per-
son, the jurisdiction shall be in the district or county in which
the offence shall be cominitted or in, into or out of which the
person upon whon such offence may be committed, may in the
commission thercof live been brought, or in which any act shall
be done by the defendant in instigating, procuring, promoting or
aiding in or being an accessary to the commission of the offence,
or in abetting the parties concerned therein.

LVIII. In all cases of bigamy or incest committed in one dis-
trict or county where the defendant is arrested in another, the
jurisdiction is in either district or county.

LIX. In all cases of Libel published in any district or county
of this Province by any person vithin or without the Province
at the time of the publication thereof, thejurisdiction shall be in
any district or county in vhich such libel shall be so published
by him.

LX. In ail cases of return from transportation or banishment
and being found at large in this Province without lawful cause,
the jurisdiction shall be either in the district or county where
the defendant shall be found at large, or in or at which bis sen-
tence or orderof transportationor banishment was passed ormade.

LXI. lu aU cases of receivers of property feloniously or unlaw-
fully stolen, taken, obtained or converted in this Province, the
jurisdiction shall be either in the district or county in which the
property is found in their possession, or in that in which the pro-
perty was by them actually received ; when property feloniously
taken in one district or county by robbery, burglary, larceny or
embezzlement, bas been brought into another, the jurisdiction
of the offence shall be in either district or county.

LXII. When any person being feloniously stricken, poisoned or
otherwise hurt upon the sea, or at any place out of this Pro-
vince, shall die thereof in this Province, or being feloniously
stricken, poisoned, or otherwise hurt at any place in this
Province, shall die thereof upon the sea or at any place out
of this Province, every offence comiitted in respect of any such



case, whether the same shall amount to the offence of murder
or of manslaughter, inay be dealt with, enquired of, tried, de-
termined, and punished in the district or county in this Province
in which such dcath, stroke, poisoning, or hurt shall happen, in
the same manner, in ail respects, as if such offence had been
wholly. committed in such district or county.

LXIII. In ail cases of forgery the offence at common law or
by any act or statute may be dealt with, indicted, tried and pun-
ished and laid and chargcd to have been committed in any dis-
trict or place in which the offence shall have been committed
or in which the offender shall be apprehended or be in eus-
tody, as if his offence had been actually committed in that
district or place; and every accessory thereto or person aiding,
abetting or cou nselling the commission of any such offence, may
be deait with, indicted, tried and punished, and his offence laid
and charged to have been committed in any district or place in
vhich the principal offender may he tried.

LXIV. In cases of accessories before the fact,if any person shall
counsel, procure or command any one to commit any offence
such person shall be deemed guilty of the offence charged and
may be indicted and convicted as an accessory before the fact,
cither together with the principal offender or after the conviction
of the said principal or for a substantive offence, and whether the
principal shall or shall not have been previously convicted, or
shall or shall not be amenable to Justice, and may be punished in
the same manner as any accessory before the fact to the same
offence, if convicted as an accessory, may be punished;
and the offence of the person so counselling, procuring, or com-
manding, howsoever mdicted, may be inquired of, tried, deter-
mined, and punished by any Court which shall have jurisdiction
to try the principal offendor, in the same manner as if such of-
fence had been committed at the same place as the principal
offence although the same may have been committed either on
the high seas or at any place on land, wvhether within this
Province or without; and in case the principal offence shall
have been committed vithin the body of any district or
county, and the offence of counselling, procuring. or command-
ing, shall have been committed within the body of any other
district or county, the last mentioned offence may be enquired
of, tried, determined, and punished in either of such districts or
counties.

LXV. In cases of accessories after the fact, if any person shall
become an accessory afler the fact to any offence, the offence
may be inquired of, tried, determined, and punished by any Court
which shall have jurisdiction to try the principal offence; in the
same manner as if the act by reason whereof such person shall
have become an accessory had been committed at the sane place
as the principal offence, although such act may have been com-
mitted cither on the high seas, or at any place on land, whether
within this Province or without; and in case the principal
offence shall have been committed within the body of any
district or county, and the act of the accessory shall have
been committed within the body of any other district or county,
his offence may be inquired of, tried, deterrmined and punished in
either of such districts or counties.

LXVI. If any principal offender shall be in any vise convicted
of any offence it shall be lawful to proceed against any accesso-
ry, aider and abettor therein or therefor, in the same manner as



if such principal offenderhad been attaintedthereof, notwithstand-
ing such principal offender shall die or be pardoned, or other-
wise delivered before attainder; and every such aider and abet-
tor or accessory shall suffer the same punishment, if he be in
anywise convicted, as he should have saffered if the principal had
been attainted.

LXVI. Wlen the offence, whether principal or accessory is
within the jurisdiction of two or more districts or courities, a
conviction or acquittai thereof, in one of them, shall be a bar
to a criminal action thereof in another.

LXVII-a. The jurisdiction over offences against the Post
Office shall be in any district or county where the offence
is committed or where the offender is apprehended or in custo-
dy, as if the offence were committed therein; or in respect of a
mail, post letter bag, post letter, moveable property, money or se-
curity sent by the post, the jurisdiction shall be as well in the
district or county in vhich the offender is apprehended or
is in custody, as also in any district or connty through any
part whereof such mail, post letter bag or post letter, moveable
property, money or security sent by the post shall have passed
in the conveyance or delivery thereof, in the same mànner as if
it had actually been committed in such district or county, and
in ail cases where the side, centre or other part of a highway
or a river, canal or navigation shall constitute the boundary of
two districts or counties, the jurisdiction shall be in either as if
it had actually been committed in such district or county, and
the offence of any accessory before the fact to any such offence
shall and may be laid and charged to have been committed in
any district or county in which the principal offender may be
tried.

7 W. 4 and 1 Vic. e. 36, a. 87.

LXVII-b. If any person sentenced or ordered, or hereafter
to be sentenced or ordered te be transported, or who shall have
agreed or shall agree to transport or banish himself on certain
conditions, either for life or for any number of years, shall be
afterwards at large within any part of this Province, contrary
to such sentence, order or agreement, without some lawful
cause, before the expiration of his term of transportation or ban-
ishment, every such offender shall be guilty of Felony, and shal
be liable te be imprisoned in the Penitentiary for life, and every
such offender may be tried either in the district or county where
such offender shal be found at large, or in the district or
county in or at which such sentence or order of transportation
or banishment was passed or made.



TITLE IL.

OF THE TIME· OF COMMENCING CRIMINAL
ACTIONS.

68. Prosecution for murder may be commenced at any time.
69. Limitation of two years for other felonies.
70. Limitation of one year for all other public oflences.
71. Exception when defendant. Is out of the Province.
72. Indictment deemed found, when presented in Court and

fdled.

LXVIII. Prosecutions for murder may be commenced at any
time without limitation after the death, of the person killed.

LXIX. An indictment for any other felony must be found
within two years after its commission.

LXX. la all other public offences an indictment must be found
within one year after its commission; except that prosecutions
for offences punishable on sumnary conviction shall be com-
menced within three calendar months from the commission of
the offence, unless otherwise specially directed, and in such sum-
mary cases the evidence of the party aggrieved shall be admit,
ted in proof of the offence.

LXXI. If, when the offence is committed, the defendant be
out of the Province, the indictnent may be found within the
term herein limited after his coming within the Province; and
no time, during which the defendant is not an- inhabitant of or
usually resident within the Province shall be part of the
limitation.

LXXIL An indictment shall bedeemed to be found within the
meaning of the prcvious articles of this chapter when duly pre-
sented by the grand jury in open Court and received and filed
therein.



TITLE III.

OF THE INFORMATION AND PROCEEDINGS
THEREON TO THE COMMITMENT INCLU-
SIVE.

1. The information.
2. The warrant of arrest.
3. Arrest by an officer, under a warrant.
4. Arrest by an officer, without a warrant.
5. Arrest by a private person.
6. Re-taking after an escape or rescue.
7. Examination of the case and discharge of the defendant or

holding him to answer.

CHAPTER I

THE INFORMATION.

73. Information, defined.
74. Magistrate, defined.
75. Jurisdiction of Magistrate.
75-a. If sumnmons issue before warrant and variance in same.

LXXIII. The information is the complaint made to a magistrate,
that a public offence has been or is suspected to have been
committed, in order to compel the appearance of the party
known or suspected thereof, for inquiry concerning the same.

LXXIV. A magistrafe is an officer, having power to issue a
warrant for the arrest of a person charged with a publie offence.

LXXV. Such a warrant, to be executed within the limits
of the jurisdiction of the magistrate, may be granted by any
magistrate who has authority by statute, commission or other-
wise, to make preliminary inquiry concerning the particular
offence, or solely or jointly with any other magistrate to hear
and determine such offence.

LXXV-a. In all cases where it is intended to issue a sum-
mons instead of a warrant in the first instance, it shall not be
necessary that such information and complaint shall be in writ-
ing, or be sworn to or affirmed in manner aforesaid, but in every
such case such information and complaint may be by parol
merely and without any oath or affirmation whatsoever to sup.
port or substantiate the same; but

12 & 13 Vict. ch. 69, sect. 8.

No objection shall be taken or *allowed to any such informa-
tion or complaint for any alleged defect therein, in substance or
in form, or for any variance between it and the evidence adduced
on the part of the prosecution before the Magistrate who
shall take the examination of the witnesses in that behalf as
herein before mentioned.

12 and 13 Vict. c. 69.



CHAPTER II.

THE WARRANT OF ARREST.

76. Examination of the prosecutor and bis witness, upon the information.
77. Depositions, what to contain.
78. In what case warrant of arrest may be issued.
79. Form of the warrant.
80. Name or description of the défendant, in the warrant, and statement

of the offence.
81. Warrant to be directed to and exccuted by a peace offleer.
82. If issued by a Judge, to what officer directed.
83. To what peace officer warrant to be directed, and when and how

to be executed in another district or county.
84. Endorsement on the warrant, for service in another district or cunty,

how and upon what proof to be made.
85. Defendant to be taken before the magistrate issuing the warrant, or

another magistrate in the same district or county, if for felony.
86. Defendant, arrested for a misdemeanor in another district or county to

be taken before a magistrate therein, and adnitted to bail.
87. Proceedings on taking bail from the defendatit, in such case.
88. Proceedings where he is admitted to bail in such case, but bail is not/

given.
89. Before wbat magistrate in the same diatrict or connty, defendant is to

be taken, when the magistrate issuing the warrant is unable to act.
90. Defendant, in all cases to be taken befora a magistrate, without delay.
91. If defendant be taken before another magistrate than the one who issued

the warrant, depoaitions to be sent to the magistrate, or witnesses
to be examined anew.

LXXVI. When such complaint is made the magistrate must
examine on oath the informant or prosecutor, and any witnesses
he may produce ; and must forthwith reduce their depositions
into writing, and cause them to be subscribed by the parties
making them, and by himself.

LXXVIL The depositions must set forth the facts stated by
the prosecutor and his witnesses, tending to establish the commis-
sion of the offence, or their suspicion thereof, and the guilt of
the defendant.

LXXVIII. If the magistrate be satisfied therefrom, that there
is reasonable ground to believe that the offence complained of
has been committed, and that the defendant has committed it, he
must issue a warrant of arrest.

2 Hale, P. C.. 72. 108.

LXXIX. A warrant of arrest is an order in writing under,
the title of the Queen, signed by a magistrate, commanding the
arrest of the defendant, and shall be substantially in the follow-
ing form:

2 Lord Raym. 1195.

"District or county of [or as the case may be.]

"In the name of our Sovereign Lady the Queen: To any
peace officer in this district, [or in the county of , or as

"the case may be.]

"Information upon oath having been this day laid before me,
"that the crime of, [designating i4] has been committed and
"accusing C. D., thereof,

C169



" You are therefore commanded, forthwith to arrest the above
"named C. D., and bring him before me, at [naming the place,]
"or in case of my absence or inability to act, before the nearest
"or most accessible magistrate in this district or county.

" Dated at the , [or as the case may be,] this

day of , 18 ." [as the year may be].

E. F. Justice of the Peace,
[or as the case may be.]

LXXX. The warrant must specify the name of the defend-
ant, (a) or if it be unknown to the magistrate, then he may be
designated therein by any naine or description sufficient to dis.
tinguish him; the offence in respect to which the warrant is
issued, (b) the time and place of issuing it, and the signature of
the magistrate with his naine of office subscribed thereto. (c)

(a) Ruqs. on Cr. 620-1; (b) 1 Hale, P. C. 582; 4 Bi.
Com. 290-1; (c) Hawk. P. C., b. 2, c. 13, a. 22.

LXXXI. If a woman be charged the warrant must specify
ber by name, and either as a single woman, spinster or widow,
or as the wife of a person married or described as above.

LXXXI1 If a warrant be issued by a Judge of a superior
Court, or by a district or circuit Judge, it may be directed gener.
ally to any peace officer in the Province, and may be executed
by any of those officers to whom it may be delivered.

4 Bi. Com. 291.

LXXXIII. If it be issued by any other magistrate, it may be
directed to a peace officer by name, or generally to any peace
officer in the district or county in which it is issued, and must
be executed in that district or county (a); or if the defendant be
in another district or county, it may be executed therein, upon
the written direction of a magistrate of that district or county
indorsed upon the warrant and signed by him, with his naine
of affice, and dated at the place where it is made, to the fol-
lowing effect : " This warrant may be executed in the district
"or county of ," [or as the case may be.] (b)

(a) 1 Ch. Cr. L. 38; 5 East, 233; (b) 1 Ch. Cr. L. 46; 3 Esp. C. 176.

LXYXTV. The indorsement mentioned in the last article
cannot, however, be made, unless upon the oath of a credible
witness, in writing, indorsed on or annexed to the warrant, prov.
ing the hand writing of the magistrate by whom it was issued.
Upon this proof, the magistrate indorsing the warrant is ex-
empted from liability to a civil or criminal action, though it
afterwards appear that the warrant was illegal or improperly
issued.

LXXXV. If the offence charged in the warrant be a felony,
the officer after the arrest made must take the defendant before
the magistrate who issued the warrant, or some other magistrate
in the saine district or county.

LXXXVI. If the offence charged in the warrant be a misde-
meanor, or the defendant be arrested in another district or
county, the officer must, upon being required by the defendant,



take him before any magistrate in that district or county who
must admit the defendant to bail, and take bail from hLa accor-
dingly.

LXXXVII. On taking bail, the magistrate must certify that
fact on the warrant, and deliver the warrant and recgnizance of
bail to the officer having charge of the defendant. The officer
must then discharge the defendant from arrest, and must, with-
out delay, deliver the warrant and recognizance to the Clerk of
the Peace for the district or county.

LXXXVIII. Iron the admission of the defendant to bail, by any
other magistrate than by him who issued the warrant, bail be not
forthwith given, the officer must take the defendant before the
magistrate who issued the warrant, or some other magistrate
in the same district or county, as provided in the next article.

LXXXIX. When, by the preceding articles ofthis chapter, the
defendant is required to be taken before the magistrate who
issued the warrant, he may, if that magistrate be absent or un-
able to act, be taken before the nearest or most accessible mag-
istrate in the same district or county. The officer must, at the
same time, deliver to the magistrate, the warrant with his return
indorsed and subscribed by him.

I Hale, 582 ; 2 Ha!e, 112.

XC. The defendant must, in al cases be taken before the
magistrate without unnecessary delay.

6 D. and R. 623 ; 2 Hale 112, 119; Peake's I. 234.

XCI. If the defendant be taken before a magistrate other
than the one who issued the warrant, the depositions on whieh
the warrant was granted must be sent to that magistrate, or if
they cannot be procured, the prosecutor and his witnesses must
be summoned to give their testinony anew.

CHAPTER HL

ARREST BY AN OFFICER UNDER A WARRANT.

92. Arrest defined.
93. By whom an arrest may be made.
94. Every person bound to aid an oficer in an arre5t.

V5, 96. When the arrest may bc made.
97. How an arrest is made.
98. No further restraint allowed than is necee&ry to the arreit and de-

tention of defendant.
99, 100. Officer mout etate hia authority and show warrant, if required,

101. If defendant flee or resist, officer may use al necessary means to
efiect arrest.

102,108. When officer may break open a door or window.
104. Continuance of custody.
104~. " of warrant.

XCII. Arrest is the taking t'« the body of a person into cus-
tody, in order that he may be forthcoming to answer for a public
offence.

4 BL Com. 289.



XCIII. An arrest may be either,

1. By a peace officer under a warrant.

2. By a peace officer, without a warrant: or

3. By a private person.

XCIV. Every person must aid a peace officer in the execu-
tion of a warrant, if the officer require his aid, and he be pre-
sent and acting in its execution.

4 BI: Com: 293, 294.

XCV. If the offence charged be a felony, the arrest may be
made on any day, and at any time of the day or night.

1 Ch. Cr. L. 49.

XCVI. If it be a misdemeanor, the arrest cannot be made on
Sunday or at night, unless upon the special direction of the
magistrate indorsed upon the warrant, or unless on an attach-
ment for a rescue, (Willes, 459,) or under an escape warrant.

5 T. R. 25.

XCVII. An arrest is made by some actual touch or restraint
of the person of the defendant, by his submission to the custody
of the oflicer by words or actions, or by the laying hold of the
party and pronouncing words of actual arrest.

Chitty's Burn. Arrest; 1 Ch. Cr. L. 48; Foster, Disc. 2 of
Homicide, 320.

XCVIII. The defendant is not to be subjected to any more
restraint, than is necessary for his arrest and detention, and to
prevent his escape.

6 D. and Ry. 623.

XCIX. The officer executing the warrant must inform the
defendant that he acts under the authority of a warrant, notify-
ing the substance thereof, and must aiso show-the warrant, if
required.

8 T. R. 188; 2 Hale 116.

C. If upon an officer's delivering his warrant for inspection,
a party illegally refuse to re-deliver the same to the ofilcer,
he may re-take it by force, provided he use no greater degree of
violence than is necessary for the purpose.

3 C. & P. 31.

CI. If, after notice of intention to arrest the defendant, he
either flee or forcibly resist, the officer may use all necessary
means to effect the arrest and prevent his escape.

1 Hale P. C. 489; 1 East P. C. 248, 400.

CII. The officer may break open an outer or inner door
or window of a dwelling-house, to execute the warrant, if, after
notice of his authority and purpose, he be refused admittance,
and it cannot be otherwise obtained.

14 East, 110; 4 BI. C. 294. I Chitty's Cr. L. 56.

CI. An officer may break open an outer or inner door
or window of a dwelling-house, for the purpose of liberating a
person, who, having entered for the purpose of making an arrest,
is detained therein, or when necessary for his own liberation af-
ter having lawfuly entered the same.

1 Russ. on C. 632.



CIV. The prisoner when brought before the Magistrate is
deemed to continue in the custody of the officer until he be dis-
charged, bailed or committed.

2 Hale, 120.

CV. Every warrant shall continue in force until it has been
fully executed according to its ternis.

T. R. 110.

CHAPTER IV.

ARREST BY AN OFFICER, WITHOUT A WARRANT.

106. In what casca allowed.
107, 108. May break open a door or window, if adnittance refused.

109. May arrest at night, on reasonable suspicion of felony.
110. Must state bis authority, aud cause of arrest, except where

party is committing felony or is pursued after escape.
111. May take before ·a magistrate, a person arrested by a by-

. standcr, for breach of the peace.
112. Magistrate may commit by verbal or written order, for of'ences

committed in bis presence.
113. Sheriff and Coroner may search without warrant.

CVI. A peace officer may, without a warrant, arrest a
person on a criminal charge,

1. For a public offence, committed or attempted in his pre-
sence and view:

1 Hale, p. C. 463 ; Hawk. p. C. 61, c. 31, s. 64 ; 1
Ruse. on C. 295-6; C. & P. 741.

2. When the person arrested has committed a felony, although
not in lis view:

3. When a felony has in fact been coimitted or a dangerous
wound inflicted and ie has reasonable cause for believing the
person arrested to have comnitted the one or inflicted the other:

2 Hale 87, 91,92; 6 B. and C. 635. 1 Ch. Cr. L. 22.

4. On a charge, made upon reasonable cause, of the commis-
sion of a felony by the party arrested.

1 East, P. C. 3'01.

CVII. To make an arrest, as provided in the last article,
the officer may break open an outer or inner door or window of
a dwelling-house, if after notice of his office and purpose, he be
refused admittance, and it cannot be otherwise obtained.

2 Hale, P. C. 90--1. 4 BI: Com: 292.

CVIII. He may without warrant break open such doors
to suppress an affray.

2 Hale, P. C. 95. I Ruse. 273.

CIX. He may also, at night, without a warrant, arrest
any person whom ie has reasonable cause for believing to have
committed a felony, and is justified in making the arrest. though
it afterwards appear that a felony had not been committed.

6 B. and C. 635. I Ch. Cr. L. 21.



CX. When arresting a person without a warrant, the
officer must inform him of bis authority and the cause of the
arrest, except when he is in the actual commission of a public
offence, or is pursued immediately after an escape.

CXI. He may take before a magistrate, a person, who,
being engaged in a breach of the peace, is arrested by a by-
stander and delivered to him.

I Rusa. 274.

CXII. When a public offence is committed in the pre-
sence of a magistrate, he may himself arrest or by a verbal or
witten order, command any person to arrest the offender, and
may thereupon proceed as if the offender had been brought be-
fore hirm on a warrant of arrest.

1 Ch. Cr. L. 25; R. & M. C. C. 207; 1 Russ. on Cr.
623.

CXIII. A sheriff and coroner may arrest any felon in his
district or county without warrant.

2 Hale, P. C. 86, 4 BI: Com: 289, 292.

CHAPTER V.

ARREST BY A PRIVATE PERSON.

114. In what cases allowed.
115. Must inform the party of the cause of armst, except when actually

committing the offence or on pursuit after escape.
116. May break open a door or window, if admittance refused.
117. Must immediately take prisoner before a magistrate, or deliver him to a

peace office.
118. May detain persons until morning.

CXIV. A private person may arrest another without warrant.

1. For any publie offence committed or attempted or a dan.
gerous wound given in bis presence:

Hawk. P. C. b.2, c.12, a.1 R. & M. 93, 207 ; 1 Ch. Cr.
L. 16.

2. When the person arrested bas committed a felony, although
not in his presence:

3. When a felony bas been in fact comnitted, and he has
reasonable cause or suspicion for believing the person arrested.
to have committed it.

1 Ch. Cr. L. 15, 19 ; 4 BL. Com. 293.

CXV. 1e must, before making the arrest, inform the per-
son to ba arrested of the çause thereof, and require him to
submit,(a) except when he is in the actual commission of the of-
fence, or when he is arrested en pursuit unmediately after its
commnission.(b)

(a) Livingston's Code 504; (5) 1 Russ on Cr. 623.

CXVI. If the person to be arrested have committed a fel-
ony, and a private person, after notice of bis intention to make



the arrest, be refused admittance, he may break open an outer
or iner door or window of a dwelling-house, for the purpose of
making the arrest, but not upon mere suspicion only.

4 BL Com. 292, 3.

CXVII. A private person, who has arrested another for the
commission of a public offence, must, without unnecessary de-
lay, take him before a magistrate, or deliver him to a peace
officer or carry him to goal.

1 Hale, 589; 2 Hale, 77, 81.

CXVIII. Any person .observed in the night attempting to
commit a felony, may be lawfully detained by a private person
without warrant, until he can be carried before a magistrate.

1 R. & M. cc. 93.

CHAPTER VI.

RE-TAKING AFTER AN ESCAPE OR RESCUE.

119. May be at any time, or in any place in the province.
120. May break open a door or window, if admittance refused.

CXIX. If a person lawfully arrested, escape orbe rescued, the
person from whose custody he escaped or was rescued, may im.
mediately pursue and re-take him at any time of the day or
night, and in any place in the Province, and deal with him as
on an original taking.

Cb. Burn's Inst. Tit. Lord's Day - 5 T. R. 25; Dalt.
Just. 169.

CXX. To re-take the person escaping or rescued, the person
pursuing may, after notice of his intention and refusal of
admittance, break open an outer or inner door or wilndow of a
dwelling-lhouse into which such arrrested person has entered.

1 Russ. on C. 632; 1 Hale, 459.



CHAPTER VII.

EXAMINATION OF THE CASE, AND DISCHARGE OF

THE DEFENDANT OR HOLDING HIM TO ANSWER.

121. Magistrate to inform defendant of the charge, and bis rigbt to.
counsel.

122. Time to send for counsel.
123. On appearance of counsel, or waiting for him a reasonable time,

examination to proceed.
124. Adjournment by Magistrate.
125. When to be completed.
126. On adjournment, defendant to be committed, or discharged on

bail.
127. Form of commitment.
128. Depositions, to be read on examination, and witnesses examined.
129. Examination of witnesses to be in presence of defendant, and

witnesses to be cross-examined in bis behalf.
130. Defendant to be informed of his right to make a statement.
131. Waiver of bis rigbt, and its effect.

132, 133. Statement, how taken.
134. How reduced to writing, and how authenticated.
135. Afrer refusa], defendant's witnesses to be examined.
136. Witnesses to be kept apart.
137. Who may be present at examination.
138. Testimony, how taken and authenticated.
139. Influence to obtain testimony not allowed.
140. Depositions and statement, how and by whom kept.
141. Violation of last section a misdemeanor.
142. Defendant entitled to copies of depositions and statement.
143. Defendant, when and how to be discharged.
144. When and how to be committed.
145. Order for commitment.
146. Bail in case of doubt.
147. Certified on bail being taken.
148. Order for bail, on commitment.

149. 150. Form of commitment.
151. If.proof against another.
152. If proof for other offences than charged.
153. Undertaking of witnesses to appear, when and how taken.
154. Infants and married women may be required to give security for

appearance as witnesses.
155. Witness to be committed, on refusal to give security for appear-

ance.
156. Magistrate to return proceedings.
157. Notice of appeal.
158. Action of Judge on appeal.
159. Warrant of commitment to be directed to officer.
160. What sufficient stateiment in treasop, etc.
161. Must show authority of magistrate.
162. If informal not to be discbarged on habeas corpus.

162 a. Prisoner for debt may be brought up for examination.

CXXL When the defendant is brought before a magistrate
upon an arrest either with or without warrant on a charge of
having committed a publie offence, or suspicion thereof, the
magistrate shall inform him of the charge against him, and of
bis right to the aid of counsel in every stage of the proceedings.



CXXII. He shall also allow the defendant a reasonable time
to send for counsel, and adjourn the examination for that pur-
pose.

CXXIII. The magistrate shall, immediately after the appear-
ance of counsel, or if none appear and the defendant require
the aid of counsel, after waiting a reasonable time therefor, pro-
ceed to examine into the case.

CXXIV. The Magistrate may at hirs diseretion adjourn the
examination to such future time as may reasonably be neces-
sary, and (a) so from time to time, either by orally directing the
defendant to remain in the same custody (b) or by commitment
indorsed on the warrant of arrest (c).

(a) 1 Ch. Cr. L, 73, 4; (b) 1 Hale, 585; 2 Hale, 120,2:
(c) Bac Abr. Trespass D.

CXXV. The adjournment shall not be for more than two days
at each time, nor more than six days in aIl, unless for good cause
shewn by affidavit or by consent or on motion of the defendant.

CXXVI. If an adjournment be had for any cause, the magis-
trate shall commit the defendant for examination, or discharge
him from custody, on sufficient security being given for bis ap-
pearance at the time to vhich the examination is adjourned.

CXXVII. The commitment for examination shall be by an
indorsement signed by the magistrate, on the warrant of arrest,
to the following effect: "The within named A. B., having been
" brought before me under this warrant, is comnitted for exam-
" ination, to the sheriff of ," or "to the keeper of the
"common goal, &c." [as the case may be.]

CXXVIII. At the examination, the magistrate shall, inthe first
place, read to the defendant the depositions of the witnesses
examined on the taking of the information, and if the defendant
request it, must summon the witnesses so examined, if they be
in the district or county, if they do not so appear, their deposi-
tions shall not be evidence. He must also issue subpenas for
additional witnesses required by the prosecutor or defendant.

3 M. & S. 1; 1 Ch. Cr. L. 77.

CXXIX. The witnesses must be examined in the presence
of the defendant, if he be in custody, and may be cross-examined
in his behalf.

1 Ch. Cr. L. 79.

CXXX. When the examination of the witnesses on the part
of the prosecution is closed, the magistrate must distinctly inform
the defendant, that it is lis right to make a statement in relation
to the charge against him, (stating to him the nature thereof;)
that the statement is designed to enable him, if he see fit, to
answer the charge and to explain the facts alleged against him,
and that he is at liberty to refuse making a statement.

CXXXI If no statement bc made, the magistrate must make
a note thereof, immediately following the depositions of the
witnesses against the defendant.

CXXXII. If the defendant make a statement, the magistrate
shall take it in writing, without oath, and shall put to the de.
fendant the following questions only:

D169
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1. What is your name and age ?

2. Where were you bcra?

3. Where do you reside, and how long have you resided there ?

4. What is your business or profession?

5. Give any explanation you may think{ proper, ofthe circum.
stances appearing in the testimony against you, and state any
facts which you think vill tend to your exculpation.

CXXXIII. The answer of the defendant to each of the questions
must be distinctly read to him, as it is taken down. He may
thereupon correct or add to his answer, and it must be corrected
until it is made conformable to vhat he declares is the truth.

CXXXIV. The staternent must be reduced to writing by the
magistrate, or under bis direction, not uuder oath (2 Hale, P. C.
52,) and must be authenticated in the following form:

1. It nnst set forth in detail, that the defendant was informed
of bis rights as provided above, and that after being so informed,
he made the statement.

2. It rnust contain the questions put to him, and his answers
thereto, as provided above.

3. It may be signed by the defendant, or he may refuse to
sign it ; but if he refuse to sign it, bis reason therefor must be
stated as he gives it:

4. It must be signed and certified by the magistrate.

CXXXV. After the refusai of the defendant to make a state,
ment, or after he bas made it, his witnesses, if he produce any,
inust be sworn and examined.

CXXXVI. The witnesses produced on the part cither of the
prosecution or of the defendant, cannot be present at bis exam,
ination; and while a vitness is under examination, the magis-
trate may exclude all witnesses who have not been examined.
He may also cause the witnesses to be kept separate, and to be
prevented from conversing with each other, until they are all
examined.

CXXXVII. The magistrate shall also, upon the request of the
defendant, exclude from the examination, every person, except
the clerk ofthe magistrate, the publie prosecutor, the prosecutor
and bis counsel, the defendant and his counsel, and the officer
having the defendant in custody.

CXXXVIII. The testimony given by each witness shall be,
under oath, reduced to writing as a deposition, by the magis-
trate or under bis direction, in the presence and hearing of the
defendant, not in technical terms, but as nearly as may be in the
very words used by the witness, and authenticated in the follow-
ing form by the magistrate:

1. It shill state the name of the witness, bis place of resi,
dence, business or profession:



t. It shall contain the questions put to the witness, and his
tnswers thereto ; each answer being distinctly read to him as it
is taken down, and being corrected or added to, until it is made
conformable to what he declares is the truth:

3. If a question put be objected to on either side, and over-
ruled, or the witness decline answering it, that fact, vith the
ground on which the question was overruled, or the answer de-
clined, shall be stated :

4. The deposition shall be signed by the witness, or if he re-
fuse to sign it, his reason for refusing shall be stated in writing,
as he gives it:

5. It shall be signed and certified by the magistrate.

CXXXIX. No influence by means of any promise, threat or
representation shall be made to any person under examination
to induce him to disclose or withhold any matter within his
knowledge.

CXL. The Magistrate shall keep all the depositions taken on
the information and on the examination, with the statement of the
defendant if any, until they are returned to the proper Court:
and shall not permit them to be inspected by any person, except
a Judge of a Court having jurisdiction of the offence, the public
prosecutor, the private prosecutor and the defendant and his
counsel.

CXLI. A violation of the provisions of the last article is pun-
ishable as a misdemeanor.

CXLII. The defendant shall in all cases, within two days after
demand, be furnished by the Magistrate with a copy of the said
depositions and statement, or of either of them, or shall be per-
mitted to take a copy of the same.

CXLIII. If the Magistrate is satisfied that a public offence
has not been committed, or that there is no sufficient cause to
believe the defendant guilty thereof, he shall forthwith order the
defendant to be discharged, by an order in writing attached to
the depositions and statement, and signed by him, to the following
effect: " There being no sufficient cause to believe the within
named A. B. guilty of the offence within mentioned, I order him
to be discharged. C. D., J. P."

CXLIV. If, in the opinion of the Maâistrate, a public offence
has been committed, and there is sufficient cause to believe the
defendant guilty thereof, or to raise a strong presumption of his
guilt, the magistrate must, in like manner, attach to the deposi-
tions and statement, an order, signed by him, to the following
effect: " It apearing to me by the within depositions (and state-
Ment, if any,) that the offience therein mentioned, [or any other
Offence, according to the fact, stating generally the nature there-
of,] has been committed, and that there is sufficient cause to be-
lieve the within named A. B. guilty thereof, I order that he be
held to answer the same."

CXLV. If the offence be not bailable, the following words, or
words to the same effect, must be added to the endorsement:
g and that he be committed to the Sheriff of the County of -
or to the keeper of the common Gaol, &c., as the case may be,"



CXLVI. If, however, it appear from the examination, that an
offence bas been committed, but that the evidence adduced does
not raise such strong presumption oflguilt against the defendant
as to require a judicial inquiry, or if the evidence adduced by
the dèfendant weakens such presumption, but sufficient ground
for such inquiry shall appear notwithstanding, the defendanât
shall be admitted to bail in the manner hereinafter provided.

CXLVII. If the offence be bailable, and bail be taken by the
Magistrate, the following words, or words to the sane effect,
must be added to the endorsement: " and I have admitted him
to bail, to answer, by the recognizance hereto annexed."

CXLVIII. If the offence be bailable and the defendant be admit-
ted to bail, but bail has not been t aken, the foflowing words,
or words to the sane effect, must be added to the endorsement:
"and that he be adintted to bail in the sum of and be
committed to the Sheriff of the District o. County of ," [or
in the City of " to the keeper of the prison in the City of

"until be give such bail."

CXLIX. If the Magistrate order the defendant to be" commit-
ted as above provided, he shail make ont a commitment, signed
by him, with his name of office, and deliver it, with the defen-
dant, to the officer to -whom he is comnitted, or if that officer be
not present, to a peace officer, who must immediately deliver
the defendent into the proper custody, together with the commit,
ment.

CL. The commitment must be ta the following effect:
"District or County of [or as the case may be.]

" In the name of Our Sovereign Lady the Queen:
" To the Sheriff of of " [of or " to

the keeper of the prison, &c." as the case may be.]
« An order having been this day made by me, that A. B. be

held to answer, upon a charge of [stating briefy the nature of the
ofence,] you are commanded to receive him into your custody
and detain him, until he be legally discharged."

"Dated at [as the case may be,] this day of
"C. D., Justice of the Peace."

[as the case may be.]

CLI. If on examination before a Magistrate a charge is made,
or just cause of suspicion of any offence appear on oath against
any one there present, other than the accused, the Magistrate
may in his discretion order him to be detained for the purpose of
examination, and may proceed as though such one had been
brougbt up on a charge made against him.

CLII. If on examination it appear that the defendant has com-
mitted or may be justly suspected of having committed some
offence other than that wherewith he was originally charged, he
may be discharged, committed or bailed in respect of such other,
in the same manner as for the original offence.

CLIII. On holding the defendant to answer, the Magistrate
may bind by recognizance, with such sureties and in such sum
as he may deem proper, all such persons as know or declare any
material fact touching the offence wherewith the defendant is
charged, to appear and testify at the Court to which the deposi-
tions and statement are ta be sent.



CLIV. Infants and married women, who are material wità
hesses against the defendant, may in like manner be required to
procure sureties for their appearance, as pro'ided in the last
article. 13 Price, 673.

CLV. If a witness, required to enter into a recognizance to
appear and testify, either with or without sureties, refuse coma
pliance with the order for that purpose, the Magistrate must
commit him to prison until he comply, or be legally discharged,

1 Ch. Burn' Just., Recognizance, Bail.

CLVI. When a Magistrate has discharged a defendant, or has
held him to answer, as provided above, he nust return to the
Criminal Court having jurisdiction over the offence, at or before
its opening on the first day, the warrant, depositions, the state-
ment, if any, and recognizances of bail, for the appearance of
the defendant or of the witnesses, taken by him.

CLVIT. The Defendant, upon his committal of his counsel on
his behalf, may notify the committing Magistrate of his intention
to move the Superior Criminal Court of the District or County
in which he stands committed, or one of the Judges thereof, for
an order for his admission to bail, -whereupon such Magistrate
shall forthvith transmit to the Clerk of the Peace, close under
his hand, q. certified copy of the warrant of arrest, proceeding,
depositions, statement and commitment.

CLVIII. Upon any such application to a Superior Court or
Judge thèreof as aforesaid, the same order, touching the defén-
dant's being bailed or continued in custody, shall be made as if
the party were brought up upon a habeus corpus.

4 and 5 Vict., ch. 24, sec 6.

CLIX. Every warrant of commitment must be directed to
some Sheriff or Gaoler, either by his name or official description,
THawk, b. 2, c. 16, s. 13,) to receive and keep the prisoner until
'scharged in due course of law, or until the next Criminal Court

in the District or County, (1 Ch. Cr. L. 114,) describing the pri-
soner by his names, if known, or by description of his person on
his refusal to tell his name, stating the same, (1 Hale, 577,)
and stating.the offlence in legal ternms or substance, without other
particulars, (1 Leach, 167; Hawk, b. 2, ch. 16, s. 17,) setting forth
in the body or margin'the time when or the place where the war-
rant is made. (Ch. Burns' Just. Commitments for Safe Custody).

CLX. A commitment for treason or -misprision thereof, or
treasonable practices, is sufficient without stating an overt act (7
T.R. 736) ; for felony, by a brief description of the offence charged,
(2 Wils., 150; 7 T. R. 736); if the degree of offence be necessary
to be sbewn, the degree may be stated, but it shall not be neces-
sary to use the termfeloniously. (1 Ch. Cr. L., 11; 2 T. R. 255).

CLXI. The commitment must shew the authority of the com-
mitting Magistrate, (1 Ch. Cr. L., 109,) but need not state it to
be made by him in that charatter, (2 Hale, 122); it must be in
ail cases in the Queen's name, (1 Ch. C. L., 109,) must state the
place of imprisonment, (2 Stra. 934,) must be drawn up before
the party is sent to prison, (4 B. and Ad., 418,) and must be
authenticated by the signature of the committing Magistrate or
the seal of the committing Court.

CLXII. If it be informal, the defexfdant shall not be discharged
on habeas corpus if the corpus delicti appear in the depositions



1eturned to the Court, (3 East, 157); nor is it void by reason or
defect for omission of cause of imprisonment, so as to make the
Gaoler or officer acting on it a trespasser, or to excuse an escape,
(Bac. Ab. Trespass, Escape; 1 Hale, 584).

CLXIL-a. Any Superior Court of Criminal Jurisdiction or any
Judge thereof, may, when it is necessary, grant a writ of habeas
corpus, directed to the Keeper of a Gaol in which the party is
imprisoned for debt, to take him before a Magistrate for exam.
ination from day to day on a criminal charge.

5 B. and A., 730.

TITLE IV.

OF PROCEEDINGS AFTER COMilITMENT,
AND BEFORE INDICTMENT.

1. Preliminary Provision.
2. Formation of the Grand Jury.
8. Powers and duties of the Grand Jury.
4. Presentment and proceedings thereon.

CHAPTER L

PRELIMINARY PROVISION.

CLXIII. Al public offences prosecuted in a Court of Criminal
Jurisdiction, or in a Court of General Sessions of the Peace,
shall be prosecuted by indictment or presentment.

CHAPTER II.

FORMATION OF THE GRAND JURY.

164. Grand Jury defined.
165. For what Court to be drawn.
166. If thirteen Grand Jurors do not appear, additional number

to be ordered.
167. Manner of designating the additional Grand Jurors.
168. Number to constitute a Grand Jury.
169. Grand Jury, how drawn when more than a sufilcient number

attends.
170. Who may challenge the panel or an individual Grand Juror.
171. Causes of challenge to the panel.
172. Causes of challenge to an individual Grand Juror.
173. Manner of taking and trying the challenges.
174. When to be made to individuaL
175. Decision upon the challenge.
176 Eff'ct of allowing a challenge to the panel.

177, 178. Effect of allowing a challenge to an individual Grand Juror.
179. Appointment of Forenian.

180, 181. 182. Oath of the Foreman and the other Grand Jurors.
183. Charge of the Court.
184. Retirement of the Grand Jury.
185. Appointment of a Clerk, and bis duties.
186. Discharge of the Grand Jury.
186 a. Excuse for non-attendance.

CLXIV. A Grand Jury is a body of men, not less than thirteert
nor more than twenty-three ia numbert egally qUalified, returned



according to law at stated periods from the legally qualified
persons in the district or county, before a Court of competent
jurisdiction, and sworn to inquire of public offences commttted
or triable in the district or county.

CLXV. A Grand Jury must be returned for every term of the
Courts of Original Criminal Jurisdiction.

CLXVL If at least thirteen persons, qualifled to serve as
Grand Jurors, and who have been summoned, do not appear, or
if the number of Grand Jurors attending be reduced below thir-
teen, the Court may order the Sheriff to summon a sufficient
number, (specifying it) to complete the Grand Jury.

CLXVII. The Sheriff must accordingly, in the manner re-
quired in respect to the Grand Jurors originally returòied forth-
with summon the persons whose names are designated, who
must attend and serve as if they bad been originally summoned
as Grand Jurors and subject to the same penalties, unless
excused or discharged by the Court.

CLXVIll. No more than twenty-three nor less than thirteen
persons can be sworn on a Grand Jury; nor can a Grand Jury
proceed to any business, unless thirteen igembers at least are
present. BL C. 302; 1 Ch. Cr. L 312.

CLX'X. When more than twenty-three persons summoned as
Grand Jurors attend to serve, the Clerk must prepare separate
ballots containing their names, folded as nearly alike as pos.
sible, and so that the names cannot be seen and must deposit
them in a box. He must then openly draw out of th°e box
twenty-three ballots; and the persons whose names are drawn
constitute the Grand Jury.

CLXX. A person held to answer a charge for a public offence
may challenge the panel of the Grand Jury or an individual
Grand Juror.

CLXXI. A challenge to the panel may be interposed for one
or more of the following causes only:

1. That the requisite number of Jurors were not summoned
from the Grand Jury List of the District or County;

2. That the sunmoning was not had by the Sheriff or Cor-
oner (as the case may be) of the District or County;

3. That it was not had at least ten days before the sitting of
the Court.

CLXXII. A challenge to an individual Grand Jaror may be
interposed for one or more of the following causes only:

1. That he is a minor;

2. That he is an alien;

3. That he is insane;

4, That he is under attaint for treason or felony or under out-
lawry, or has been convicted of any infamous crime, unles par-
doned therefor.



5. That he is the prosecutor upon a charge against the
defendant;

6. That he is a witness on the part of the prosecution, and
has been served vith process or bound by a recognizance as
such ;

CLXXIII. The challenges mentioned in the last three articles
may be oral, and must be entered upon the minutes, and tried
by the Court, in the same manner as challenges in the case of
a trial by Jury which are triable by the Court.

CLXXIV. The challenge to the individual Juror must be
made before the trial and not afterwards.

2 Ch. Cr. L. 308; Bar. Abr. Jurics.

CLXXV. The Court must allow or disallow the challenge,
and the Clerk must enter its decision upon the minutes.

2 Hale, 155.

CLXXVI. If a challenge to the panel be allowed, the Grand
Jury are prohibited from inquiring into the charge against the
defendant, by whom the challenge was interposed. If they
should, notwithstanding, do so, and find an indictment against
him, the Court must direct it to be set aside.

CLXXVII. If a challenge to an individual Grand Juror be
allowed, he cannot be present at, or take part in, the considera-
tion of the charge against the defendant who interposed the
challenge, or the deliberations of the Grand Jury thereon.

CLXXVIII. The Grand Jury must inform the Court of a vio-
lation of the last article, and it is punishable by the Court as a
contempt.

CLXXIX. From the persons summoned to serve as Grand
Jurors, and appearing, the Court must appoint a foreman. The
Court must also appoint a foreman, when a person already ap-
pointed is discharged or excused, before the Grand Jury are dis-
missed.

. CLXXX. The following oath must be administered to the
foreman of the Grand Jury: " You, as foreman of this Grand Jury,
shall diligently inquire and true presentment make, of all public
offences committed or triable within this district or county, [as the
case may be,] of which you shall have or can obtain legal evi-
dence: youshall presentnopersonthrough malice,hatred or illwill,
nor leave any unpresented through fear, favour, or affection, br
for any reward, or the promise or hope thereof; but in ail your
presentments or indictments, you shall present the truth, the
whole truth, and nothing but the truth, accoiding to the best of
your skill and understanding. So help you God 1"

CLXXXI. The following oath must be immediately thereupon
administered to the other Grand Jurors present: " The same
" oath which your foreman has now taken before you on his part
"you and each of you shall well and truly observe on your part.
"So help you God !"

CLXXXII. If, after the foreman is sworn, any Grand Juror
appear, and be admitted as such, the oath, as prescribed in article
180, must be administered to him, commencing, " You, as one of
this Grand Jury," and so on, to the end.



CLXXXIlI. The Grand Jury being impanelled and sworn,
must be charged by the Court. In doing so, the Court must deliver
to them a copy of the provisions of this code, from article 188 to
article 199, both inclusive, and must give them such information,
as it may deem proper, as to the nature of their duties, and any
charges for public offences returned to the Court, or likely to
come before the Grand Jury. The Court need not, however,
charge them respecting violations of a particular statute.

CLXXXIV. The Grand Jury must then retire to a private
room, and inquire into the offences cognizable by them.

CLXXXV. The Grand Jury must appoint one of their num-
ber as Clerk, who must preserve minutes of their proceedings,
(except, of the votes of the individual members on a presentment
or indictment,) and of the evidence given before them.

CLXXXVI. The Grand Jury, on the completion of the busi-
ness before them, must be discharged by the Court; but whether
the business be completed or not, they are discharged by the
final adjournment of the Court.

CLXXXVI-a. Any person summoned to serve on any Grand
Jury must attend if reasonably able, unless he can shew any
exemption by law from so doing, (2 Hale, P. C. 309); but the
matter of exemption is not available to such persons if so able
to attend unless he does attend and shew such matter to be true.

Hawk. P. C. b. 2, c. 25, s. 20.

CHAPTER IU.

POWERS AND DUTIES OF THE GRAND JURY.

188. Power of a Grand Jury ta inquire into all public offences
committed or triable in the District or County, and ta
proceed by presentment or indictment.

189. When defendant has been held ta answer, Grand Jury may
indict.

190. In all other cases, they can proceed by presentment only.
191. Definition of an indictment.
192. Definition of a presentment.
193. Foreman may administer caths.

194, 195, 196. Evidence reccivable before the Grand Jury.
197. Grand Jury not bound ta hear evidence for the defendant,

but may order explanatory eyidence ta be produced.
198. Degrce of evidence ta warrant an indictment.
199. Grand Jurors nust declare their knowledge as ta commission

of a public offence.
200. Grand Jury must inquire as ta persans imprisoned on crim-

inal charges and not indicted, the condition of public
prisons and the misconduct of publie'officers.

201. Grand Jury entitled ta access ta public prisons and ta
examine public retords.

202. When and from whom they may askadvice, and who may be
present during their sessions.

203. Secrets of the Grand Jury ta be kept.
204. Grand Jury when bound ta disclose the testimony of a wit-

ness.
205. Grand Juror not ta be questioned for bis conduct as such.

CLXXXVIII. The Grand Jury has power, and it is their duty
to inquire into all public offeÉces committed or triable in their

E169



District or County only, and to present them to the Court, either
by presentment or indictment, as provided in the next two arti-
cles: Provided that this shall not prevent their inquiring of colla-
teral facts in another District or County, tending to the proof of
their inquiry.

CLXXXIX. Upon such inquiry they may, where the defend-
ant has been held by a Magistrate to answer the charge, and
in no other case, if they believe him guilty thereof, find an
indictment against him.

CXC. In all other cases if upon investigation the Grand Jury
believe that a person is guilty of a public offence, they eau pro-
ceed by presentment only.

CXCI. An indictment is au accusation in writing, at the suit
of the Crown, presented by a Grand Jury to a competent Court,
charging one or more persons with one or more public offences.

CXCIL A presentment is an informal statement in writing by
the Grand Jury, representing to the Court that a public offence
bas been committed vhich is triable in the District or County,
and that there is reasonable ground for believing that a particu-
lar individual named and described, has committed it.

CXCIII. The foreman may administer an oath to any witness
appearing before the Grand Jury.

CXCIV. In the investigation of a charge for the purpose of
either presentment or indictment, the Grand Jury can receive no
other evidence than such as is given by witnesses produced and
swom before them or is furnished by legal documentary
evidence.

CXCV. The improper swearing of the witnesses will not
vitiate the indictment when found.

1 C. & M. 247.

CXCVI. The Grand Jury can receive none but legal evidence
and the best evidence in degree to the exclusion of hearsay or
secondary evidence.

Haw.. P. C. b. 2, c. 25, s. 145, 138-9.

CXCVII. The Grand Jury is not bound to hear evidence for
the defendant ; but it is their duty to weigh aUl the evidence sub-
mitted to them and when they have reason to believe that other
evidence, within their reach, will explain away the charge, they
should order such evidence to be produced; and for thatpurpose
may require the prosecuting counsel to issue process for the
witnesses.

1 Ch. Cr. L. 317-18.

CXCVIII. The Grand Jury ought to find an indictment when
ail the evidence before them, taken together, is such as in their
judgment would if unexplained or uncontradicted warrant a
conviction by the trial Jury.

CXCIX. If a member of the Grand Jury know or have reason
to believe that a public offence bas been committed, which is
triable in bis District or County, he must declare the same to
his fellow-jurors vho must thereupon investigate the same.



CC. The Grand Jury must inquire:

1. Into the case of every person imprisoned in theGaol of the
District or County on a criminal charge and not indicted;

2. Into the condition and management of the public] prison in
the District or County; and

3. Into the wilful and corrupt misconduct in office of public
officers of every description in the District or County.

CCI. They are also entitledto have free access at all reasonable
times to the public prison, and to the examination, without
charge, of all public records with reference to their duties in the
district. or county.

CCII. The Grand Jury may at all reasonable times ask the
advice of the Court or of any member thereof or of the publie
prosecutor in the case; but unless such advice be asked such
prosecutor is not permitted to be present dnring the sessions of
the Grand Jury, unless when so required by the Grand Jury, nor
is any other person permitted to be present during their sessions
except the members of the Grand Jury and the witness actually
under examination.

CCIII. Every member of the Grand Jury must keep secret
what trauspires in evidence before them or what he himself or
any other Grand Juror may have said or voted on a matter before
them.

Ch. Cr. L. 317; Bl. Com.i26.'1
CCIV. This does not extend to exclude the evidence of a

Grand Juror concerning the peijury of a witness giving evi-
dence on the trial at variance with that he gave before the Grand
Jury. 4 BI. C. 126; Ch. C. L. 317.

CCV. A Grand Juror cannot be questioned for anything he
nay say or any vote he may give in the Grand Jury, relative to
a matter legally pénding before the Jury, except for a perjury of
which he may have been guilty, in making an accusation or
giving testimony to his felow Jurors.



CHAPTER VII.

PRESENTMENT, AND PROCEEDINGS THEREON

206. Presentmentmust be by twelve Grand Jurors, and signedby the Fore-
man.

207. Must be presented in the presence of the Grand Jury, and filed.
208. Depositions, or minutes of testimony, must be returned with persent-

ment.
209. Depositions, how filed and kept.
210. Violation of last article, a contempt and misdemeanor.
211. Copy of depositions to be furnished to defendant.
212. Finding of presentment not to be diselosed, until defendant arrested.
213. Violation of last article, a contempt and ndsdemeanor.
214. If facts stated in presentment constitute a public offfence, Court to

order bencb warrant.
215. Bench warrant by whom and how iasucd.
216. Form of bench warrant.
217. Bench warrant, how served.
218. Proceedings of themagistrate, on defendant being brought before him.
219. Copy of presentinent and depositions to be furnished to magistrate.

CCVI. A presentment cannot be found, without the concur-
rence of at least twelve Grand Jurors. When so found, it must
be signed by the Foreman.

CCVII. The presentment, when found, must be presented by
the Foreman, in the presence of the Grand Jury, to the Court,
and must be filed with the Clerk.

CCVIII. When the Grand Jury make a presentment, they
must return to the Court therewith, the depositions of the wit-
nesses examined before them, or the minutes, or a copy thereof,
of the testinony on which the presentment is made.

CCIX. When the depositions are returned, as provided in the
last article, they must be filed with the Clerk of the Court, and
cannot be inspected by any person, except the Court, the Clerk
and his deputies or assistants, and the Prosecuting Attorney,
until after the arrest of the defendant.

CCX. A violation of the provisions of the last article is pun-
ishable as a contempt, and as a misdemeanor.

CCXI. After the arrest of the defendant, the Clerk of theCourt must, within two days after the demand, furnish a cpy ofthe depositions to the defendant or his counsel.

CCXII. No Grand Juror, Counsel for the prosecution, Clerk,Judge, or other officer, can disclose the fact of a presentment
having been made for a felony, until the defendant has beenarrested. But this prohibition does not extend to a disclosure,by the issuing or in the execution of a warrant to arrest thedefendant.

CCXM A violation of the provisions of the last article ispunshable as a contempt, and as a misdemeanor.



CCXIV. If the Court deem that the facts stated in the present.
ment constitute a public offence, triable in the district or county,
it shall direct the clerk to issue a bench warrant for the arrest
of the defendant.

CCXV. The Clerk, on the application of the Prosecuting At-
torney, may accordingly at any time after the order, whether the
Court be stitiig or not, issue a bench warrant, under his signa-
ture and the seal of the Court, into every part of the district
or county subject to the jurisdiction of the Court.

CCXVI. The bench warrant, upon a presentment, must be sub-
stantially in the following form;

"District of , [as the case may le.]
"l In the name of our Sovereign Lady the Queen:

" To any Peace Officer in this District. A presentment
" having been made on the day of

[sA..] " 185, to the Court of
[as the case.may bej charging C. D. with the crime of

"[designating it generally.]
"You are therefore commanded, forthwith to arrest the above

"named C. D., and take him befbre E. F., a magistrate of this
"county, or in case of his absence or inability to act, before the
"nearest or most accessible magistrate in this county.

" City [or "tow"n' of , the day of , 18
" By order of e Court.

" G. H1., Clerk."

CCXVII. The bench warrant may be served in any district or
county; and the officer serving it must proceed thereon, in all
respects, as upon a warrant of arrest on an information, as
hereinbefore provided except that when served in another dis-
trict or county, it need not be endorsed by a magistrate of that
district or county.

CCXVIII The magistrate, when the defendant is brought
before him must proceed upon the charge contained in the pre-
sentment, in the same manner in all respects as upon a warrant
of arrest on an information.

CCXIX. Upon the arrest of the defendant, the Clerk with
whom the presentment and depositions are filed, must, without
delay, furnish to the magistrate before whom the defendant is
taken, a certified copy of the presentment and depositions.

TITLE V.

OF THE INDICTMENT.

1. Finding and presentation of the indictment.
2. Form of the indictment.
3. Arraiganment of the defendant.
4. Setting aside the indictment.
5. Demnrrer.
6. Plea.
7. Removal of the action before trial.



CHAPTER I.

FINDING AND PRESENTATION OF THE INDICTMENT.

220. Indictnent must be found by twelve Grand Jurors and endorsed by
Foreman.

221. If not so found, depositions, &c. must be returned to the Court, with
dismissal endorsed.

222. Effect of dismissal.
223. If part only found, another preferred.
224. May be found against one of several.
225. Naines of witnesses must be inserted at foot of indictinent or endorsed

therein.
226. Indictment must be presented iu presence of the Grand Jury, and

filed.
227. Indictment ignored.
228. Two found for same offence.
229. Defective indictment.
230. Court not bound to quash one of two indictments.

CCXX. An indictment cannot be found without the coneur-
rence of at least twelde Grand Jurors. When so found it must
be indorsed, "A truc bill," and the indorsement must be signed by
the Foreian of the Grand Jury, and the finding must be absolute
and unconditional.

Coin. Dig. Indict. A.

CCXXI. If twelve Grand Jurors do not concur in flnding an
indictment, the depositions (and statement, if any) transmitted
to them must be returned to the Court, with an indorsement
thereon, signed by the Foreman, to the effect that the charge is
dismissed.

CCXXII. The disnissal of the charge does not, however, pre-
vent its being again subinitted to a Grand Jury, if the Court may
so direct upon good cause shcwn, but not more than once again.
But without such direction it cannot be again submitted.

CCXXIII. If part only of the charge be found, another indict-
ment ought to be preferred.

2 Hale, 162; Bac. Abr. Indict. D.

CCXXIV. An indictment may be found against one or more
ofseveral, and not against the rest.

1 Ch. Cr. L. 324.

CCXXV. When an indictnient is found the names of the
witnesses who have been examined before the Grand Jury or
whose depositions may have been read before them, shall in all
cases be inserted at the foot of the indictnent or indorsed thereon
before it is presented to the Court.

CCXXVI. An indictment, when found by the Grand Jury,
must be presented by their Foreman, in their presence to the
Court, and must be filed with the Clerk; it is then complete and
remains in his office as a public record.

1 Ch. Cr. L. 324; Coin. Dig. Indict. A.

CCXXVII. After an indietnent ha s been dismissed by a Grand
Jury, another for the sane charge ought not to be sent before
the Grand Jury during the same Assize or Sessions.

1 C. & M. 601.



CCXXVIII. An indictment is valid although another has been

found for the sane offence in law and fact or for the sane fact
wholly or in part.

CCXXIX. If an indictment found be defective another may be

preferred and found, on which the Court will quash the first, at
its discretion, and on the imposing of such terms as may seem to
be just. 1 Dowl. N. S. 320.

CCXXX. The Court is not bound to quash one of two indict-
ments for the sane offence, the one charging it to be a felony,
the other a misdemeanour.

e Q. B. W. 33. 82

CIAPTER IL.

FORM OF THE INDICTMENT.

231. Faim of pleading heretofore existing, abolished.
232. First pleading for the prosecution, is indictment.
233. Indictnent, what to contan.
234. Form of indictnent.
235. Manner of stating the act constituting the offence.
236. Indictment must be direct and certain.
237. When defendant is indicted by fictitious or erroneous na-ne,

his truc name mlay be inserted in subsequeut proccedings.
238. Indictment must charge but one offence and in one form,

except where it may be committed by different means.
239. Statement as to time when offence was committed.
240. Statement as to person injured or intended to be injured.
241. Construction of words used in iudictment.
242. Words used in a statute need not be strictly pursued.
243. Indictment, when sufficient.
244. Indictment insufficient for defect of form not tending

to prejndice defendant.
245. Variances amendable.
246. Presumptions of law and matters of which judicial notice

is taken, need not be stated.
247. Pleading a judgment or determination of, or procecding

before, a Court or officer of special jurisdiction.
248. Private statute, how pleaded.

249,250,251. Indictment after previous conviction for felony.
252. Indictment for Libel.
253. Indictment for offence to joint property.
254. Indictnent for offence to Honse of Worship.
254. Indictment for offence to Turnpike Trusts.
256. Indictment for forgery.

257, 258. Indictment for perjury or subornation of perjury.
259. Indictment for enbczzlement.
260. Indictment for administering unlawful Oath.
265. Statement of means.

266,267. Words used to be charged.
268. Statement of particular pretences.
269. Statement of special intent.

270,271,272. Names of parties.
273,274. Official descriptions.

274-a. Description of womcn offenders.
275. Individual things stated by ordinary terns.

276,277,278. Amount of particular Property.
279. Possessioncf Real Property.
280. Exceptions must be negatived.
281. But not defence not noisced in description.

282,283, 284. Repugnancy or Inconsistency.
285. Disjunctive statement of offences.
286. Time stated for prosecution.

289,290. Imdictment for offences in different degrees.
291. Distinction between accessory and principal abolished.
292. Accessory after the fact when tried.
293. Inidictiment for compouding Felony.

293-a. Description of female offender.



CCXXXI. All the forms of pleading in criminal actions,
heretofore existing. are abolished; and hereafier, the fornis of
plcading, and thei rules by which the sufficiency of pleadings is
to be deternined, are those prescribed by this Code.

CCXXXII. The first pleading on the part of the prosecution,
is the indictment.

CCXXXIil. The indictment iust contain.

1. The title of the action. specifying the naine of the Court
in which the indictment is found and to which it is presented,
and the naines of the part'es.

2. A statement of the acts constituting the off'ence, in ordinary
and concise language, without repetition. and in suci manner as
to enable a person of common understanding to know what is
intended.

3. The time when and the place where it is found.

CCXXXIV. It may be substantially in the following form:

Court of [stating the Court] of the of
stating the proper d:strict or county.]

Our Sovereign Lady the Queen )
against

A. B. of
A. B. is accusel by the Grand Jury of the

[here insert the name of the district or county in which the indict-
ment is found.] by this indictnent, of the crime of ,
[lhere insert the ninie of the o/fence, if il have one, such as treason,
imurder, arson, manslaighter. or the like, or if il be a misdemeanor,
having no general nanc, such as libd, assault and battery, or the
like, insert a brief description of il, as il is given by law;] com-
mitted as follows:

The said A. B., on the day of , 1850, at
the town, [or city. parish or rillge, as the case nay be.] of

, in this District or county, [here set forth the aci
charged as an ofence, according to the form adapted to the case as
provided in the next article.]

Given at the city this day of

CCXXXV. The manner of stating the act constituting the
offience, as set forth in the appendix to this Code, is sufficient in
all cases where the forms there given are applicable. la other
cases, forms may be used, as ncarly similar as the nature of the
case will permit.

CCXXXVI. The indictment must be direct and certain, as it
regards,

1. The party charged:

2. The offence charged:

3. The particular circumstances of the offence charged, when
they are necessary to constitute a complete offence.

CCXXXVII. When the defendant is indicted by a fictitious or
erroneous name, or without or with a wrong addition, and in any



stage of the proceedings his true naine or addition is discovered,
it may be inserted in.the subsequent proceedings, referring to the
fact of his being indicted by the naine or withouit or with the ad-
dition mentioned in the indictinent.

4 & 5 Vie. Cap. 24 t 45.

CCXXXVIII. The indictment must charge but one offence, and
in one form only : except that where the offence may be commit-
ted bv the use of diffePent means, the indictment may allege the
means in the alternative.

CCXXXIX. The precise time at which the offence was com-
mitted, need not be stated in the indictment; but it may be alleged
to have been committed at any time before the finding thereof,
unless the time itself is material to the description of the offence
charged or to the jurisdiction of the Court.

CCXL. When an offence involves the commission of, or an
attempt to commit a private injury, and is described with suffi-
cient certainty in other respects to identify the act, an erroneous
allegation as to the person injured or intended ta be injured, is
not material.

CCXLI. The words used in an indictment must be construed
in their usual acceptation. in common language, except words
and phrases defined by law, which are to be construed according
ta their legal mneaning.

2 East. 33, 34; 5 East. 259, 260.

CCXLII. Words used in a statute to define a public offence,
need not be strictly pursued in the indictment; but other words
conveying the saine meaning may be used.

CCXLIII. The indictinent is sufficient, if it can be under-
stood therefrom,

i. That it is entitled in a Court having authority to receive it,
though the naine of the Court be not accurately stated:

2. That it vas found by a Grand Jury of the district or county
in which the Court was held:

3. That the defendant is named, or if his nane cannot be dis-
covered, that lie is described by a fictitious naine, with the state.
ment that he has refused to discover his real naine or that his
real naine is unknown.

4. That the offence was committed at some place within the
jurisdiction of the Court; except where, as herein provided, the
act though done without the local jurisdiction of thé district or
county, is triable therein:

5. That the offence was committed at somae time prior to the
time of finding the indictment:

6. That the act, omission or circumstance essential to and
charged as the offence, is clearly and distinctly set forth, in ordi-
nary, plain, direct and distinct language, without repetition. and
in such a manner as to enable a persan of common understand-
ing to know what is intended:

7. 'l'at such act, omission or circunstance is stated with such
F 1 69



a degree of certainty, as to enable the Court to pronounce judg.j
ment, upon a conviction, according to the right of the- case.

CCXLIV. No indictment is insufficient, nor can the trial,
judgment, or other proceedings thereon be affected: 1st, by rea-
son of a defect or imperfection in matter of form, which does
not tend to the prejudice of the substantial rights of the defend-
ant, upon the merits: 2d, nor by reason of mere surplusage
which does not vitiate the sense,(1 Leach 109,1 Ch. C. L. 216,)
nor 3d, for want of the averment of any matter unnecessary to
be proved: nor 4th, for the designation of a defendant by a name
of office or descriptive appellation, instead of his proper name:
nor 5th, for stating the time of the comnission of the offence
imperfectly or upon a day subsequent to the indictment or on an
impossible day or a day that never happened: nor 6th, for omis.
sion or faise statement of the place unless a specific allegation
of the place be material to the description of the offence charged
or to shew that the Court had jurisdiction: nor 7th, for want of
a proper or perfect venue wben by the indictment the Court has
jurisdiction in and over the offence.

CCXLV. When any variance shall appear in any indictment
between any matter in writing or in print produced in evidence,
and the recital or setting forth thereof in such indictment vhereon
the trial is pending, aný Court of criminai jurisdiction before
which such indictnent .is pending may, if such Court sec fit so
to do, cause such indictment to be forthwith amended in such
particular by some officer of the Court, and after such amend-
ment the trial shal proceed on such indictment in the sane
manner in every respect, both with regard to the liability of wit-
nesses to be indicted for perjury or otherwise, as if no such
variance had existed.

CCXLVI. Neither presumptions of law, nor matters of which
judicial notice is required to be taken, need be stated in an
indictment.

CCXLVII. In pleading a judgment or other determination of,
or proceedihg before a Court or officer of special jurisdiction, it
is not necessary ta state the facts conferring jurisdiction ; but the
judgment or determination may be stated to have been duly
given or made. The facts constituting jursdiction, however,
must be established on the trial.

CCXLVII." In pleading a private statute, or right derived
therefrom, it is sufficient to refer to the statute, by its title and
the day of its passage, and the Court shall thereupon take judi-
cial notice thereot

CCXLIX. In any indictment for any felony not punishable with.
death, committed after a previous conviction for felony, it shall
be sufficient to state that the defendant was at a certain time
and place convicted of felony, without otherwise describing the
previous felony and a certificate containing the substance and-
effect only, omitting the formal parts of the indictment and con-
viction for the previous felony, and signed by the Clerk of the
Court or officer having the cnstody of the Records when the de.
fendant was first convicted, shall, upon proof of the identity of.
the person of the defendant be sufficient evidence of the first
conviction, without proof of the signature or official character.of
the.person who signed the same.

CCL. In any indictment against an offender for being at.lage
in this Province contra-y to the provisions of this Act, or f thm



Criminal Code or of any other Act hereafter tà be in force in thiW
Province, it shall be sufficient to allege'the sentence or order-
of transportation or banishment of such offiender, without alleging
any indictment, trial, conviction, judgment or other proceeding,
or any pardon or intention of mercy, or signification thereof;
çf or against or in any manner relating to such offender.

CCLI. The Clerk of the Court or other officer having the cus-
tody of the Records of the Court where any sentence or order of
transportalion or banishment shali ba.ve been passed or made, or
bis Deputy, shall, at the request of any person on behalf of Her
Majesty, make out and give a certificate in writing, signed by
him, containing the effect and substance only (omitting the for-
mal part) of any indictment, and conviction of such offender, and
of the sentence or order for his transportation or banishment,
(not taking for the same more than the sum of five shillings,)
which certificate shall be sufficient evidence of the conviction
and sentence or order for the transportation or banishment of
such offender; and every such certificate shall be received in
evidence upon proof of the signature of the person signing the
same.

CCLII. An indictrment for libel need not set forth any extrin-
sic facts, for the purpose of shewing the application to the party
libelled, of the defamatory matter on which the indictment is
founded ; but it is sufficient to state generally, that the same was
publishèd concerning him; and the faàct that it was so published,
must be established at the trial.

CCLIII. In any indictment for offence to the property, real
or personal, of partners in trade, joint tenants, pareeners or ten-
ants in. common, it shall be sufficient to state the property to
belong to one of such persons by name and another or others, as
the case may be, and such description shall be sufficient for any
purpose whatsoever in such indictment ; and this provision shal
extend and apply to all joint stock companies and trustees.

4 and 5 Vic. Ch. 24, Vic. 42.

CCLIV. In any Indictment for any oflence committed in, upon,
or with respect to any Church, Chapel or place of religions
worship, or to any bridge, Court, Court-house, goal, House of
Correction, Penitentiary, infirmary, asylum or other public build-
ing, or any canal, lock, drain or sewer erectéd or maintained in
whole or in part at the expense of the Province, or of any divi-
sioi or sub-division thereof, or on or with respeçt to any mate-
rials, goods or chattels, whatsoever, provided for at the expense of
the Province, or of any division or sub-division thereof, to be
used for making, altering or repairing any bridge or highway,
or any Court or other such building, canal, lock, drain or sewer,
aaforesaid, or to be used in or with any such Court or other
building, canal, lock, drain or sewer, it shall not be necessary to
state such Church, Chapel or place of religious worship, or such
bridge, Court, Court-house, goal, House of Correction, Peniten-
tiarp, infirmary, asylum, or'other building, or such canal, lock,
dtain or sewer, or any such materials, goods, or chattels to be the
property of any person.

CCLV.. la aay indictment for any offence, committed on* or
with respect to any house, building, gate, machine, lamp,-board,
stone, post, fence or other thing erected or provided, in pursu-
abeb.pfany Wet in force in this Province, for making anyturn-
pike or jntstockroad,'or of arny éonveniences 'r appurtenance:r



thcreunto respectively belongipg, or .any rniterials, tools or ir-
plements provided fbr. making alt.ering «or, repairing any such
roàd, it sall be sufficient to state any,such property to belong to
the Trustees or Commissiqners .of such roa4 without parning
them or any of them.

CCLV-a. In any indietment forSforgery no difference in the
data or year marked upon the lawful carrent coin* described in
the indictment and that rnarked on the false coin counterfeited ta
pass for or resemble the lawful coin, or upon any tool or instru-
ment-sed or.designedfoir the. purpose of counterfçiting ?r. imita-
ting sach..lawfulcoinsh.l be good cause of acquittaleo tof
defendant.

CCLVI. In any indictment for forgery it shall not be neccessàry
to.set forth any copy or fac simile of the instrument; butit shill
be sufficient to describe the saie in such mannér as wouldisus.
tain an indictment for stealing the same.

S C, u 27

C.CLVII. When an instrument, which'is the subjget pfIan
indictmhent for forgery, has been destroyed or withheld by the act,
or prdetirement of. the defendant,and the fact of the destructioiï
orf withholding is alleged in the indictment, and establisbel on,
the trial, the misdescription of the instrument is immaterial.

COLVII. lu· an indictment for perjury or subornation of
perjury, it is sufficient to set forth-the substance -of the contro-
versy-or matter in respect ta which the offence.was committed;
and in what Cônt, or before whom, the oath alleged to be false
was taken, and that the Court or persan before whom the oath
was taken, had authority to administer it, with proper allega-
tions of the falsity of the matter on which the perjury is assigned;
but the indictment need not set forth. the pleadings, record or
proceedings with which the oath is connected, nor the commis-
sion or authority of the Court or person before whom the per-
jury was committed.

CCLIX.- In any indictment for embezzlement of money, bank-
notes, checks, drafts, bills of exchange, or other securities for
money of any person, by any clerk, agent or servant of such
person, it is sufficient to allege generally an embezzlement of
money to a certain amou,nt, without specifying any paticulars
of such embezzlement, exçept vhen the offence shall relate to
any chattel; and on the trial, evidence may be given of any
snch embezzlement. committed within six months next after the
time alleged ; and it is sufficient to maintain the charge, or it is
not a variance, if it bo proved that any money, bank-note,*chdck,
draft, bill of exchange or other security for money of such pc-i
son, of whatever amount, was embezzled by such clerk, agent
or servant, within the said period of six months, althougLthe
particular species of coin or valuable security of which such
amount was composed shall not be proved; or, if he shah la
proved to have embezzled any piece of coin or valuable security,
or nny portionof the value thercof, although.such piece pf coin
or-valuable security may have been delivered to him in order
that some part of the value thereof should be returned tothe party
delivering the sane, and such part shall have been returned co-
cordingly.

CCLX. In ar indictment.1or- admimsterng .or taki,ng an un-
bawful oath, it is not requisite tu set forth the form or tenor öf



the alleged oath or obligation; it is sufficient to set forth that an
unlawful oath or obligation vas administered or taken by the
person indicted, setting forth the substance thereof, with the

place and occasion of taking the sane, and the person admin-.
istering or the person taking the same, is a competent witness
in a prosecution of the other, if he is not otherwise incompetent
to testify; and any person so testifying shall not thereafter be
liable to prosecution for any such offence previously comnitted-
by hin.

CCLXI. ln ariy indictment for procuring or promoting the
commission of an offence, the means used need not be mentioned
otherwise than by the general terms contained in the Criminal
Code.

CCLXII. The act'of atteinpting or endeavouring to commit
an offence may be described generally, p-ovißed that every such
charge shall specify the offence intended to have been perpe-
trated and its subject matter.

COLXII. The act of conspiring, where essential to the offence,

may be alleged generally, provided that every such charge shall

specify sbme unlawi'ful object to be attained by such conspiracy
or unlawful means intended to be used in effecting such object.

CCLXIV. Where the particular means used to effect a crim-
inal purpose are essential to the offence, they are to be circum-
stantially alleged; this applies to offences committed by fraudu-
lent means, and to offences for speaking blasphemous or seditions
words, publishing libels, perjury, sending threatemingletters and
ail other offences to which the speaking or writing particular
words or matter is essential.

8 T.RP. 81; 2 M and S. 287.

CCLXV. Provided that in all indictments for publising any
libel or speaking any blasphemous or seditious words or for
forgery, the very words must be stated.

CCLXVL When any charge founded on the very words writ-
ten or spoken by the defendant, any error in the description by
which the sense is altered, is material. .i1Ch. C. L. 295.

CCLXVII. Where the indictment does not profess to set out
an exact copy but the substance only, a variance *wil not be
fatal unless it alter the substance of the charge.

1 Leach, 192; Doug. 193.

CCLXVUL A charge for obtaining moveable property by false

pretences, must state the particular pretences used.
1 Ch. C. L. 275.

CCLXIX. Where some special intent or reference to defined
acts is essential to an offence, the particulars to which theintent
relates, must be specified.

CCLXX. The names of persons against whom the offenco is

committed or whose description is involved in the statement of
the offence, are to be specified. Ic. Abr. Indit. A. 2.

CCLXXI. But it may b' stated, according to fact, that the
names f such persons are unlmown to the Jurors.

2G1l, 181.
G16 9



CCLXXYl. When the naines. are known ;the persons shall be
described by their Christian and surnames, or·the naines by which
they are usually known shall be sufficient.

2 Hale, 244.5.

CCLXXIII. Official description of an officer shall -be suffi.
cient by alleging the defendant to be such officer.

CCLXXIV. The allegation of being ii a particular office. or
situation is equivalçnt to a direct- averment tht: the defendant
was therein.

How. P. C. b.2, c. 25, s. 1l1,12:

CCLXX V. Individual things incident to the description of an
offence may be described by their ordinary names, ýwith nunber
and magnitude and such other particulars as may be convenient
with a view to identity.

CCLXXVI. In any indictment wherein it is necessary to make
an averment concerning property, the name 6f. thé owne- khall
be specified, if it be known, or unless'it be otherwise provided.

CCLXXVII. Moveable property-or fixtures may be desotibed
as the p~roperty of a person specified or of such person a1d ano.
ther or others, although he'or they are only the special ownel or
owners thereof, as bailees or otherwise,

CCLXXVIII. Fixtures for public use or ornament in any pub-
lic place, being the object of ornament, may be described as
being so put or placed, according to the fact, in the place speci.
fied, withont any description of ownership.

CCLXXIX. Any real property the subject- of averment, may
be described as being in the actual possession of a person speèi-
fiéd or of such person and another or others, according ·to the
fact, without stating any property or ownership.

CCLXXX. Exceptions contained in the Article of the Crimirial
Code enaotlng the offence, or in uny other article ofthat Code to
which the enacting clause immediately refers, must be negatived,
(1 East, 644; 6 T. R. 559) ; a general negation in such case is
sufficient, (Starkie's C. P. 175.)

CCLXXXI. A ground of defence not specially noticed in ;the
description of the offence, need be negatived only in the general
terms of the description itself.

CCLXXXII. Repugnancy or inconsistency in the description
of the party, or subject matter injured, or other person or thing,
the description ofwhich is essential to a staternent of the offence,
or in respect of any other matter material to the charge and
rendering it uncertaib, vitiates the indictnent.

t Ch. C. L 216.

CCLXXXIII. Where a matter necessary to be stated, is once
plainly and distinctly stated, a subsequent repugnant and inne.
cessary allegation may be rejected as surplusage.

Bac. Abir. Indt. L

CCLXXXIV. Itis otherwise.where the allegation-:dsensible
and consistent in the plate .where -it occurs;- anr nuotteret
.o th âütweoedent matter.



CCLXXXV. Offences- iust not 'b1 stdted idiijunctively,.so as
to render it uncerainwhih;w'us-meaùt.*

Ch. C. U23G; Bac. Abr. Indt. Gý

Where the penalty is aggravated by a previous conviction,
this must be alleged.

CCLXX.XVL Where a prosecution is to be commenced or an
act shewn to be done-within'dlimited:tùne, án eiprs' Wairant
is unnecessary, provided it appear-fron the time stated thatithe
prosecution or act was commenced or done within the·prescribed
limit.

3 East, 259; Bac. Abr. Udury, K.

CCLXXXVII. An indictment against several -defendants'and
charging them with separate acts, shall -b deemed to be several
as to each.

4 T. R. 536; 2 Hale, 177; Bac. Abr. Misnomer ; G., Indictment G. 2.

CQLXXXVIII. Upon an indictmentagainstseveral defendants
any pne.or. more may be convicted or acquitted.

.CCLXXXIX. In a trial for an, offence in which theci&e dif-
ferent degrees, if the defendant is.charged with -the offencé: gen-
era)ly, it shall in all cases be the duty of the Court oi' Magistrate
to mform the Jury of the nature of the crime anl the "degrees
thereof, and the Jury shall find the degree of the offence with
their verdict, as part thereof, except in such cases-.where the
Court is specially required to determine the degree,.

CCXC. In a trial for-an offence of which there arc- different
degrees, in which the defendant is charged vith the commission
ofthe offence in any partieular degree, he may be punished for
the crime -in any lower degree, provided the statement and
description of the offence in the indictment, or complaint. is
applicable to such lower degree, and adequately sets forth the
same in such manner as to give the defendant due notice for the
purpose of makingdefence, and enable him ta ·avail, himself of
the.conviction or acquittal in bar of another prosecution for the
same offence.

CCXCI. The distinction between an accessory before the fact
and a principal, and between principals in the first and second
degree,.in cases of felony, is abrogated ; gnd al persons concern-
edin the commission of a felony, at statute or at common law,
whether they directly commit the act constituting the offence or
aid and abet in its commission, thongh not present, shall here-
.gfer be indicted, .tried and punished as principals, as in the case
ofa misdemeanor.

4 & 5 Vict. cap. 24, ù. 37.

CCXCII. An accessory after the fact to the commission of a
felony may be indicted, tried and punished, thongh the principal
felon be neither indicted nor tried.

CCXCIII. A person may be indicted, for having, with-the
knowledge of the commission of. a publie offence, taken money
or property of another, or a gratuity or reward, or an engage-
ment or promise therefor, upon an agreement or understanding
e::press or.-nplied, to .cornponnd ort conceal: theoftence, or to
übst-ifx from a.Moscution.therefr,-or.to withhold.uny evidence
thereof, though the person guilty of tc'igroè eo-.have
no'-bwn-indicted or tried.



CCXCfll-:a. A woman may be described as a single woman,
spinster or widow or as the wife of a person described by his
name and additions.

CHAPTER IIL

PROCEEDINGS AFTER AN INDICTMENT FOUND, TO
COMPEL PARTIES TO ANSWER.

294. If defendant bc in custody be must bc brought up for arraignment.
295. If not, but voluntarily in Court, discretionary in Court to detain him.
296. If in cuBtody of another Court, may be brought up by Habeas Corpus.
297. If default made Bench Warrant may issue.
298. If for felony, Defendant must be present, not in misdemeanor.
299. If in custody, Court may order bis presence.
300. If discharged on bail and not appearing. Bench Warrant to issue.
301. When warrant may issuc.
3012. Form of warrant for felony.
303. Form of warrant for misdemeanor.
304. If offence be bailable, bail to be found on Warrant.
305. Rules for arrests by warrant applicable to Bench Warranta.
306. Proceedings of Magistrate in respcet of bail.

CCXCIV. If defendant be in the custody of the Court or
present therein he may be brought up and arraigned or charged
with the indictment, before that Court, if it be triable therein, or
if not, before the Court to which it is sent or removed.

' 1 Ch. Cr. L. 338.

CCXCV. If. he be not actually in custody, but appears volun-
tarily in Court, it is discretionary in the Court to detain him or
leave him to be taken by the ordinary legal process.

4 Burr. 2531 ; 2 Lewin. C. C. 27'.

CCXCVI. If he be in custody of another Court he may be.
removed by order or Rule of the Court before which the indict-
ment is found, to be charged with the indictnent, plead, take
his trial or further be'dealt with according to law.

Corner's Ferma,68.

CCXCVII. If he be not in actual custody or under recogni-
zance to appear and answer or being under recognizance, make
default, bis appearance before the Court to answer shall be con-
pelled by Bench Warrant for bis arrest.

CCXCVIII. If the indictnent be for felony the defendant must,
except by leave of the Court (B. & C. 575), appear and plead in
person (Corner's, F. 130) ; but if for a misdemeanor only, bis per-
sonal appearance is unnecessary, and he may appear upon the
araignment and plead by counsel.

1 Ch. Cr. L. 86, 411. 4 Com. 361.

CCXCIX. When bis personal appearance is necessary, if he
be in custody, the Court may direct the officer in whose custody
he is, to bring him before it to be arraigned ; and the officer iust
do so accordingly.



CCC. If the defendant bave been · lsébargedon bail,-and:ol
not appear to be arraigned, Wheii-is' persoñal 'atteridanoa-is:
necessary, the Court, in addition to the forteiture ofýthe recog.
nizance of bail, may direct the Clerk to issue a Bench Warrant
for his arrest.

CCCI. The Clerk, on the application'ôf the prosecuting Coun-
sel,-may -accordp Ily at any time ef4er,the order, whether the
Court be sitting or not, 4sue a Bench' WarantintoanyDishrct
or County in this Province.

CCCII. The Bench Warrant upon the indictment must, if the
offence be a felony, be substantially in the following formn:

District or County of [or as thé case May bed)·
"In the nane of Our Sovereigu Lady The Queen:

"To any-Peace Officer in- this Province: An indictment
"having been found on the day of

[SAL.] '1 1850, in the Court of [as ihe:case.may be] charging
"C. D. of with the crime of [des.gn<ting il

generaily.

-You are therefore comnanded, forthwith to arrest the a'bôvô
"named C. D., and. bring himà before thiat Court, [or if the ihici-

ment have beeti séni or removed to anotiei Cour,'before ife
[as the case may bej to answer thé indictment;

a or if the Court have adjourned. for the term, that you deliver'
" him into the custody of the Sheriff of the district or county of

[as the case may be, -or in the city of
"to the keeper of the prison of the city of.

q City rr lowùij or , the day of ., 185
By order of the Court,

" E. F. Clerk."

CCCIU. If the offence be a.rnisdemganor, the Bench Warrant
must be in a similar form, adding to the *body thereof a direc-
tion to the following effect: " or if he require it, that you take
"him before any magistrate in that district or county, or in the
"district or. county in which.you arrest him, that he may give
"bail to answer the indictnent."

CCCrV. If the offence charged be bailable, the Co=rr,-upon
directing the Bench Warrant to issue, must firthe amountof bail;
and an endorsement nmust be rmade upon-the Bench-Warrmt a=d
si ed by the Clerk, to the following effeot :-" The defend:znt
ist be admitted to bail in the sum of pounds currency."

CCCV. Unless it be otherwise spécially pruvide3, the lilr
rules as regards the persons by whom, the* places wherc :nd t':
mode or manner vhereby warrants issued before indictment,
ae- or shaUl be executed, and the powers, protection and indem.
nification of such persons shall apply to Beich Warrant-;ete pf
th.t the latter shall not in any case require to bc backed or md2
dorsed in another district or county.

CCCVI. If the defendamn; be brought before a magistrate of
anoted 4istrict or county for the purpose.ofgiving bail, the magis-
trte.3ust proceed in respect .thereto,4jn.the-same.rnanner as if
the .defezdantchad been brought 'bre hinfi un .warrant of
arrest,.and' the samao proceeding shall be had·iiereon. as aa
hereinbefore provided therefor.
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CHAPTER IV.

PROCEEDINGS AFTER APPEARANCE OF PARTY AM
PREVIOUS TO ARRAIGNMENT.

307. l Trrason, copy ofindictnent, &c. to be delivered ta defendant eigbt
dayà before arrsignment.

308. In all other offences on application.
309. Computation of cight days.
310. Pra by defendant, wairer of objection for non-deUriery.
311. Inspection of depositions.
312. Assignment of counsel.
313. Indictment quashed for defect.
314. Not afier removal.
315. If renoved at instance of defendant, nay be quasbed beforu he

appears.
316. Motion to quah for apparent defect, to be made befoft trial.
317. Amendment of substance of indictment.

CCCVII. A true copy of the whole indictrment found against
any person, if it be for treason or misprision of treason, together
witL lst of the witnesses to be produced on the trial for prov-
ing the said indictment, mentioning their names, professions and
places of abode, and a list of the Petit Jury, nentioning their
names, professions and places of abode, shall be given and deliv-
ered to the defendant at any tino not later than eight days
before his arraignment and in the presence of two or more
credible witnesses.

7 & 8 W. 3, c. 3, s. 1 ; 7 Anne, ch. 21, o. Il ; 6 G. 4, c. 50, . 21.

CCCVIII. In all other cases, such copy of the indictment may
be granted at any time on application therefor by the defendant.

Hawk. P. C. b. 2, c. 39, a. 13.

CCCIX. The delivery of a copy of the panel is sufficient,
though it bc before the return of the precept.

Fost.230; 1 East, P. C. 113; 1 Ch. Cr. L. 40.

CCCX. Tho eight days before arraignment as above, shall bc'
reckoned exclusively of the days of delivery and arraignment,.
(Fost. 230 ;' Hawk. P. C. b.2, c. 29, s. 15); and in every such
case, exclusive of Sunday, (Fost. 2, 230 ; 1 Ch. Cr. L. 405.)

CCCX. Any objection in respect of such non-delivery or
defective delivery is vaiver by the defendant plending to the
indictment.

Foast. 230; 2 Salk, 34.

CCCX.L The defendant shall, at or before his trial, bave
inspection of all depositions or copies thereof taken against him
and returned into the Court in which such trial i had.

6 & 7 Wra. 4,c. 114, e. 4.

CCCXI1. Counsel, not exceeding two, shaUl, itr al ·cases be
assigned to defendant, b the Court, onhis application either per-
sonally or by counsel, (Hawk. P. C. b. 2, c. 37, s. 10; Fster, 230,
note) ; and others may bc added to those assigned, (HawkC.
b. 2, 39,s. 8.)



CCOXIIL An indictment may be quashed at the discretion of
the Court, by reason of any intrinsic defect in it, unless it be
susceptible of amendment under the rues therefor, in which case
the Court may order the amendment to be made therein.

Hawk. P. C. b. 3, e. 34, s. 1.

CCCXIV. But such indictment shall not be quashed after its
rfmoval to another Court and a conviction therein.

9 Dow. P. C. 600.

CCCXV. If it be removed at the instance of the defendant. it
may be quashed before his appearance.

I DOW. N. S. 330.

CCCXVI. A motion to quash an indictment for defect appa.
rent on the face of it, is to bo made before trial.

2 M. & IL.197.

CCCXVII. An indictmont cannot, unless where otherwise
hereby provided, be amended in matter of substanc3.

1 Ch. Cr. L. 297, 335, 443.

CHAPTER V.

ARRAIGNMENT OF THE DEFENDANT.

318. The defendant to be free from unnceemary restraint.
319. If charged in aeera indictments may ho tried on a.
320. If severmi charged in one indictment all to be arraigned at same Ual.
321. Arraignment to bc cf record.
322. Arraigoment, how made.
323. If defendant stand mute.
324. Not required to hold op bis band.
325. Defendant te be informed, if the name in the in-ictment be not bis tra

name, ho must then declare it.
326. If ho give no otber name, to be proceded aginst by the came in the

. indictment.
327. If ho give another name, subsequent proceedings to be had by that

came, referring to name la the indictment.
328. Time allowed to defendant to answerindictment.
329. Iow defendant may answer indictment.
330. If time not required, ho may mote to &-t aside or ptead.

CCCXVIII. The defendant shall be brought up for arraignment
without shackles or restraint, unless there be danger of escape or
rescue.

2 Hae 119. Hawk. P. C. b. 2, cb. 29, a.J.

CCCXIX. If he be charged with more than one indictmentor
inquisition for the saine offence he may be arriagned and tried at
the sane time on ail.

2 Hle, 221. 1.Euat. P. C. 371.

CCCXX. When soveral are charged in same indictnent all
oughtt be'arraigned' àt thè iamime fif .
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CCCXXI. The arraignment must be entered of recon.
Hawk. P. C, 62. c. 28, a. 6.

CCCXXU. The arraignment must be made by the Court, or
by the Clerk under its direction, and consists iii reading the in-
dictment to the defendant and asking him whether he pleads
guilty or not guilty to the indictment.

4 BI. Com. 385, ScrI. N. P. 952.

CCCXXIII. If the dcfendant be deaf and dwnb, if hc under-
stands the use of signs, he may be arraigned, and the meaning
of the clerk addressing him conveyed to him by signs, and hL
signs in reply explained to the Court.

1 Ch. Cr. L. 417.

CCCXXIV. The dciendant upon his arraignment t.hafl not bc
required to hold up his hand, nor to state hov he would bc tried ;
his plea of not guilty, vhen made by or entered for him. shall bc
deened to have put him upon his country for trial.

CCCXXV. When the defendant is arraigned, but must be in-
formed that if the nane by which he is indicted be not his truc
name, lie must then declare his truc name, or be procceded
against by the naime in the indictment.

CCCXXVI. If he give no other name, the Court may proceed
accordingly.

CCCXXVII. If he allege that another nane is his true nane,
the Court must direct an entry thereof in the minutes of the
arraignment; and the subsequent proceedings on the indictment
may be had against him, by that nane, referring also to the
name by which ho is indicted.

CCCXXVIll. If, on the arraignment, the defendant require it,
he must b allowed until the next day, or sone further tine may
be allowed him, as the Court nmay deem reasonable, to answer
the indictnent.

CCCXXIX. If the defendant do not require time, as provided
in the last article, or if he do, then on the next day, or at such
further day as the Court may have allowed him, he may, in
answer to the arraigument, either move the Court to set aside
the indictinent or mray dcmur or plead thereto.

à2 •



CIlAP1tR VL

SETTING ASIDE THE INDICTMENT.

330. Indictment, w7ben set aside on motion.
331. Defendant, when precluded from objecting to indictment ln any other

manDer.
332. Motion, whcn heard.
333. If denied, defendant must immediately demurr or plead.

334. If granted, defendant discbarged, unless the case be submitted to tho

same or another Grand Jury.
335. -Effect of order for rersubinission.
3S6. New indictment in such casc, when to be found.

337. Order to set aside indictment, no bar to cnother prdsecution.

CCCXXX. The indictment must be set aside, by the'Court in
which the defendant is arraigned, and upon his motion, in either
of the following cases:

1. When it is not found, endorsed and presented, as heteinbe-
fore prescribed,

2. When the names of the witnesses examinel before the
Grand Jury, or of those whose depositions may have been read
before then, are not inserted at the foot of the indictment, or
endorsed thereon, as herein prescribed.

3. When a person is permitted to be present during the ses-
sion of the Grand Jury, while the- charge embraced in the in-
dictment is under'cônsideration, except as hereinbefore provided.

CCCXXXI. If the motion to set asidè the indietment b hôt
made, the defendant is.precluded friom afterwards takIng t.he
objections mentioned in the last artiéle.

CCflXXXIL The motion must be heard at the tine of the
arraignment, unless, for good cause, the Court postpone the hear-
ing to another time.

CCCXXXIm. If the motion be denied, the defendant must im-
mediately answer the indictment, either by demurring or plead-
Ing thereto.

CCCXXXIV. If the motion be grated, the Cour. mst cnde:
the defehdant, if in custody, to be discharged therefror, c- if
admitted to bail, that his bail be exoticra.ted ; unless the Court
direct'that the cr.se bo re-submitted to the same or anot!cr Grand
Jury.

CCCXXXV. If the Court direct that the case be re-submitted,
the defendant, if already in custr;dy, niust sa reM-in, uiless he
be admitted to bil: or if ready comitted to bali, the ball must
continue answerable for the apparance of the d3ihndant to
answer a nevf indictameit.

CCCXXXVL Unless a nw indlctmcnt bo found before the
ne-t Grand Jury of th, district or countyisds rgedthi Curt
must en the discharge cf such Grand Jury mate the cder.

CCCXXXVII An order to set aside an indictment, as provi-
ded inthi Chapter, is no bar to t.fhter7ap :;ution fIL the Éaine
offence.



CHAPTER VIL

PLEA AND !SSUE

.18. Plea to the jurisdiction.
M9. How pleaded.

340. Prosecution after time limited nt maintainable.
341. Commencement of prouiccution.
342. Crown to reply or demur immediately.
343. Judgment on plen.
344. Confession to be rccorded.
345. Confession not to preent arret of Judgment.
346. Plea in abstement to bc pleaded, when and how.
347. Issue sbown by prosecution.
348. Judgment on plea in abatement.
349. Only other pilading for derendant, i demurrer or pieu.
350. Demufrer or pies, wlien put in.
351. Grounds of demurrer.
352. D>cnwrrer, bo put in and its form.
353. When beard.
354. Dcmumr or want of piea entered in absence of counsel.
355. Demurmr cannot be withdrawn without leIave of Court.
356. Joinder in demurrer.
357. Judgment for want ofjoinder.
358. Rcord in issue on demurrr.
339. judgment on subsequent error found.
360. Judgment on demurrer.
361. If allowed, judgment a bar to another ptosecution, uniess the case be

re-submitted to the *ame or another Grand Jury.
362. If re-submision not ordered, defendant dischargcd.
363. Proceedings, if re-submission ordered.
364. If demurrer disalowed, defendant may be permitted to plead. Wben

he must do se, and effect of bis omission.
365. When objections, forming ground of demnrrer, may be taken at the trial,

or in arreat of judgment.

CCCXXXVIH. The defendant, before any other plea be pleaded,
may object to the jurisdiction of the Court before which he is
armigned.

4 BL Com. 33. Hawk. P. C. 62, c. 34, a. 4.

CCCXXXIX. The objection must be pleaded (Hawk. P. C. 62,
c. 36, s. 5) shewing what Court bas jurisdiction to try the party
(East. 18, 1 Ch. C. L. 438) and supported by affidavit of the
truth of the facts averred (4 Bi. Com. 333) unless the prosecu-
tion be specially linited as to timo, place or otherwise, bybis or
some other Public Act.

IEust,352. ICh.C.L.438.

CCCXL If a prosecution bc commenced within the time tin.
ited hy law but not procceded with, no prosecution subsequent
after the time of limitation, is maintainable.

2 Ad. & EIL 389. 1 Rus. on C. 471.

CCCX LI. The laying of an information before a magistrate in
order to the issuing of a surnmons or warrant against a party
shall be deemed sufficient commencement of a prosecution. . -

1 Eut. P. C. i6.

CCCXLU. Tho Crown shali reply or demur immediately. -
1 Ch. C. L. 439.
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CCCXLIIl. If the plea to the jurisdiction for any offence, be
fotind against the defendant, the judgment shall be that he an-
swer over to the indictment; if it be found for him the judgment
shall be that ho be discharged.

1 Ch. C. L.439. 6 Eat, 602.

CCCXLIV. If the defendant confess the charge to be true, the
corfession shall be recorded and judgment awarded according to
lav.

4 BL Com. 330. I Cb. C. L. 602.

CCCXLV. A confession or plea of guilty docs not exclude the
defendant frorn afterwards taking objection by motion in arrest
of judgment or writ of error in respect of faults apparent on
tie record.

Hawk. P. C. b. 2, c. 31, &.4.

CCCXLVI. A plea in abatement to quash indictment must be
pleaded previously to any plea in bar (4 BL. C. 334) but must
be verified by affidavit (Hawk. P. C, b. 2, c. 34,s. 7. 3 Burr.
1017. Fost. 16, 1 Ch. C. L. 448.) It may be either in writing
or verbal: (1, Leach, 476, 1 Ch. C. L. 448) and must pray for the
quashing of the indictnent (10 East, 83.)

CCCXLVI!. The prosecutor may demur, take issue or reply
matter of fact, and thereupon the defendant is bound tojoin in
demurrer or rojoin immediately.

6 Yerg. St. P. 238.

CCCXLVIH. If plea in abatement bc found against the de-
fendant or be rejected by means of amendment allowed or made
to or in the indictment, the judgment shall in al cass be thathe
answer over; if it bc found for him, the judgment shall bc that
he be discharged.

21Hate,P.C.238. i0 East,os. ICh.C.L.450-1.

CCCXL1X. The only pleading on the part of, the defendant
other than the foregoing, is either a demurrer or a plea.

CCCL. Both the demurrer and tho plea must bc put in n open
Court, either at the time of the arraignment or at such other
timo as may be allowed to the defendant for that purpose&

60 G.3, & 1 G. 4, c. 4, s.2;1 C. & M.29.180.

CCCLI. The defendant may demur to the indictment when it
appears upon the face thereof, cither,

1. That the Grand Jr by which it was found bad no legal
authority to inquire into the ofeonce charged, by reason of its net
being within the local jurisdiction of the district or county:

2. That it docs not sentantially confora to tho requirements
herein before prescribed.

3. That more than one offence ià charged in the indictment:

4. That the facts stated do not constitute a publio offence:

5. That the indictment contains any matter- which, if tUe,
would constitute a legal justiflcation or excuse of the.offence
charged or other legal bar to the prosecution.

CCCLIL The demurrer Must be. in writing, signed either by
the defendantor his oounsel,and fylid. It must distinctly specify



the ground of objection to the indictment, or it may be d*ie-
garded.

1 Ch. C. L 440.

CCCLIII. Upon the demurrer being filed, the objections pre.
sented thereby must be heard, either immediately or at such
time as the Court may appoint.

CCCLIV. If the defendant in the absence of counsel plead to
an indictment, the Court will allow him to demur before the
evidence is gone into.

1 C. & M. 617.

CCCLV. A demurrer cannot be withdrawn without the per.
mission of the Court.

1 Ch. C. L. 440.

CCCLVI. The prosecutor may join in the demurrer imme.
diately or according to the course of practice of the Court.

1 Ch. C. L. 440.

CCCLVII. If he do not so join, the cIefendant is entitled to
judgment for want ofjoinder.

1 Ch. C. L. 441.

CCCLVIII Upon demurrer the validity of the proceedings on
the record as above is put in issue.

1 T. R. 316; 1 Ch. C. L 440.

CCCLIX. If on objeetion by demurrr at a later stage of pro-
ceedings, an error appear in the earlier stage, judgment is to be
given against the party who committed the error.

' M. & S. 190; 1 Ch. C. L. 443.

CCCLX. Upbn considerIng the demnrrer the Court must givP
judgment, either by allowing or disallowing it ; and an order to
that effect must be entered ùpon the minutes

CCCLXI If the demurrer be allowed, the judgment is final
upon the Indictment demurred to, and is a bar to another- prose-
cution foi, the same oi'ence unless the Court being of opinion
that the objection on which the démurrer is ùllowed may be
avolded in a new indictment, direct the case to be re-submitted.
to the same or another Grand Jury.

CCCLXII If the Court do not direet thé case to be re-sub.
mitted, the defendant, if in custody, must h dicharged, or if
admitted to bail his bail i: exonrated.

1 Ch. C. L 441-.; 4 Mh Com. 534.

CCCLXIII If the Court direct that the cae bo subrnitted
anew the same proceedings must be had theron as are pro-
scribed for the original indictrnent.

CCCLXIV. If the demurrer be disallowed the Court must
permit the defendnt athiselectionto pleadover ; which he must
do forthwith or at such time as the Court may allow.' If he do
not plead, a plea of not guilty will be entcred fo. him.

1 Ch. Cr. L. 441-2-3;4 ae C. tu

CCCLXV. When the objections mentioned in Article 251
ceppear upon the face of the indictment they can only be tàl2en
þy dmnurrer; except that the objectiôn to the juriediction cf tho



Court over the subject of the indictment, or that the facts stated
do not constitute a public offence, may be taken at the trial un.
der the plea of not guilty and in arrest of judgment.

CHAPTER VIII.

366. The different kinds of pleas.
367. Plea, how put in.
368. Its forte.
369. Plea of guilty, how put in.
370. It may be withdtawn by permision of the Court.
371. What is denied by a plea of not guilty.
37g. What may be given in evidence under it.
373. A former conviction or acquittalabar tosubsequent prosecur

tion.
374. Not so of facts not ground of former conviction.
375. Diferent offences in same indictment.
376. Fraudulent formCr conviction or acquittal.

376-a. Conviction for one degrce ofoffence.
377, 378, 379. Indictment must be sufficient and before a sufficient Court to

constitute a bar.
380. Such plea in bar to be establisbed by record of former ne-

quit tai, &c.
381. May be pleaded as to part of the charge.
382. When error in former process, no exclusion of plea in bar.

383, 384. Acquittai must be by Jury.
385. How former record to be brought up.
386. Plea of former conviction or attainler how piided.
387. Rules applicable thereto.
388. Time te be granted to make proper pIea.

389, 390, 391. Plea of pardon, how and when plcaded and proved.
392, 393. Exceptions in act of pardon, how pleaded.

394, 395, 396. Extent of pardon.
397, 398. Variances in pardon.

399. Effect ofjudgmcnt on pleas in bar.
400. Plea of not guilty, when to be put in for defendant.
401. Extent of pleu.
402. Plçato part, and confession, &c. to remainder.
403. Denial of liability by common right and otherwise, how

plcaded.
404. Where default to answerjudgment against defaulter.
405. Plea te a charge on Coroner's inquisition.
406. Procecding on indictinent for riot.
407. Pleas amendable.
408. Pleas may be withdrawn.

CCCLXVI. There are three kinds of pleas to an indictment,

1. Guilty:

2. Not guilty:

3. A former judgment of conviction or acquittal of the offence
chargéd, or pardon for the saine offence of which he is then
arraigned; which may be pleaded either with or without the
plea of not guilty:

4. No pleas of special justification or defence shall be pleaded
to any indictment.

2 Hale, 258, 284; 1 Ch. C. L. 472.



CCCLXVII. Every plea must be oral and must be entered
upon the minutes of the Court, and a defendant may plead as
many such pleas as he thinks fit, if they are net repugnant te
each other.

Hawk. P. C. b. 2, c.23, ss. 128-137; 1 B. & Ald. 423.

CCCLXVIII. The plea must be entered in substantially the
following form:

1. If the defendant plead guilty :- The defendait pleads that
"lhe is guilty of the offence charged in this indictrnent":

2. If he plead not guilty :-" The defendant pleads that he is
"fnot guilty of the offence charged in this iidictment," and no
replication or siniliter on the record shall be deemed necessary.

I Ch. C. L. 416.

3. If hè pleads a former conviction or acquittal or pardon
" The defendant pleads that he bas been atready convicted (or
4a cquitted or.pardoned, as the case may be) of the offence charged
"in.this indictment, by the judgment of the Court of (nam.
"ing it) rendered at , (naming the place) on the day
"day of

CCCLXIX. A plea ofguilty can in no case be put in, except
by the defendant himself in open Court unless upon an indict-
ment against a corporation; in which case it may be put in by
counsel.

CCCLXX. The Court may at any time before judgment,
upon a plea of guilty, permit it to be withdrawn and a plea of
not guilty substituted: so also the plea of "l not guilty" may be
withdrawn and that of " guilty" substituted.

Contra. 2 Lewin's, C. C. 264.

CCCLXXI. The plea of not guilty is a denial of every mate-
rial allegation in the indictment, and puts the whole charge in
issue.

1 Ch. C. L. 471.

CCCLXXIL All matters of fact, tending to establish a defence,
other than that specified in the third sub-division of article 366,
may be given in evidence under the plea of not guilty.

CCCLXXIU. Where, in a subsequent prosecution, the offence
alleged is the same that the defendant was convicted of in a
former prosecution, or such as, upon proof of his guilt, he might
have been convicted of under a former presecution, in which he
was acquitted on a trial upon the merits before a court, tribunal
or magistrate having jurisdiction of the case, such former acquit-
tal or conviction may be pleaded in bar of such subsequent
prosecution,

p Ch. Cr. L. 452, 455-6; 2 Hale, 246; Fost. 329, 25,28;
4 Co. Rep. 45-6; 1 Lcnh, 12; 12 Eat I. 415 i 1 Ch.
C. L.251.

CCCLXXIV. If the facts alleged in the subsequent prosecu-
tion be such as if proved, would not have been ground of con-
viction in the former prosecution, the former conviction or
acquittal cannot be pleaded in bar of the subsequent prosecution.

CCCLXXV. Where thé sane act constitutes two or more
diverse and distinct offences different in their-nature and cha-
racter, one not being merged into the other, the offender may be



procecded against for each, and cannot plead a conviction or
acquittal for one in bar of proceeding against him for the other.

CCCLXXVI. A conviction or acquittal fradulently or collu-
sively obtained by the defendant on his own relation, complaint
or information, or by any other person on his behalf, is not a bar
to a subsequent prosecution.

CCCLXXVI-a. When the defendant shall have been convic-
ed or acquitted, upon an indictment for an offence consi-ting of
different degrees, the conviction or acquittal is a bar to another
indictment for the offence charged in a former, or for any infe-
rior degree of that offence, or for an attenipt to commit the
same.

CCCLXXVII. A former acquittal on a sufficient indictnent
before a Court of competent jurisdiction is a bar to another
Prosecution, and that, although such acquittai were erroneous, if
it stand unreversed.

Hawk. P. C. b. 2, c. 35, s. 8; 2 Hale, 247; 1 Ch. C. L. 458.

CCCLXXVIII So also for a former conviction on such indict-
tnent of the offence charged in the second indictment or of any
offence included in the second indictment.

2 Hale, 246; 2 Leach. C. C. L. 708; 3 B. and C. 502,

CCCLXXIX. The acquittal is not a bar unless it be on a suffi-
cient indictment, although the jury find a special verdict and the
defendant be thereupon acquitted.

2 Hale's P. C. 248, 395; Stark on Cr. P. 302.

CCCLXXX. Such plea of former acquittal or conviction shall
be establised by voucher of the record of judgment of such suf-
ficient Court.

CCCLXXXI The plea is pléadable as to part of the charge
contained in the second indictment.

2 M. and Rob. 26; 2 Lewin's C. C. 52.

CCCLXXXII No error in the former process will exclude the
party from pleading such plea as long as the former conviction
remains unreversed.

2 Hale, 248 ; Hawk. P. C. b. 2, c. 35. i. 8.

CCCLXXXIII. The acquittal must be by the verdict of a petty
jury. 2 Hale, 243-6.

CCCLXXXIV. On issue taken in fact on such plea, a jury
may be awarded and returned immediately to try the issue.

I Ch. C. L. 461.

CCCLXXXV. In whatever Court the trial shall be if the
record of warrant in such plea be of another Court,, it shall be
sent up to the Court having the trial, under seal of the Record
Court.

2 Hale, 242, 255.

CCCLXXXVI. A previous conviction or attainder for the
saine offence in fact and in law with that stated in the indict-
ment, or for any offence involving such same offence in fact or
in law, may be pleaded in bar of such indictment.

2 Hale, P. C. 251; 2 East, P. C. 619.



CCCLXXXVII. The rules applicable to pleading a former
acquittai shall apply as far as may be to pleading in former
conviction or attainder.

CCCLXXXVID. Time must be granted on application there-
for to draw up properly a plea of former conviction or acquitta],
and the indictment shall be read over so that its contents may
be taken down.

6 C. and P. 93, 101; 5 B. Ab. 1170; 7 C. and P. 836; 2 Moo. C. C. 9.

CCCLXXXIX. Plea of pardon must be pleaded in bar, and is
not allowed after plea of not guilty, (1 Fost. 43; Bac. Ab. Par-
don, c. 2; 4 Bi. C. 402.) except a general pardon be allowed, (1
Leach, C. C. 40) or pardon be had by public act, the benefit
'vhereof is allowed without plea.

1 Ch. C. L. 466; Fost. 43.

CCCXC. Proflrt must be made of the Letters Patent of pardon,
if pleaded. 1 Ch. C. L. 468.

CCCXCI. Where the pardon is personal to the defeudant, or
ho is included in a general act of grace, the privilege must be
pleaded.

1 Ch. C. L. 466.

CCCXCII. If exceptions are contained in the enacting clause
of the act of pardon, the claimant under the Act must shew that
he is not included within the exceptions, (Hawk. P. C. b.>2, c. 37,
s. 60; Bac. Abr. Pardon, 1 Ch. C. L. 467); but otherwise if par-
don in the body of the act be general and exceptions are con-
tained in a distinct proviso. (Bacon Abr. Pardon. G. 1, 7.)

CCCXCIII. Where a particular offence is excepted, it is not
necessary to negative its commission, (Bac. Abr. Pardon. G. 1,
1 Ch. C. L. 467) nor if an individual be excluded from the bene-
fit of the act of pardon. (Bac. Abr. Pardon,.G. 1.)

CCCXCIV. A pardon including murder avails where the
cause of death occurs before the time to which the pardon ap-
plies, although death only happens after that time.

Hawk. P. C. b. 2, c. 37, s. 21; 1 Hale, 426.

CCCXCV. A pardon for homicide less than murder only avails
wberethe cause of deathoccurs before the time towhichthepardon
applies, but where the death doesnot happen until after that time.

Fost. 64 ; Bac. Ab. Pardon, D.

CCCXCVL A pardon of a minor offence included in that
whereof the party is indicted is pleadable in bar to snch offence
and he may plead not guilty as to the rest.

2 Hale, 258.

CCCXCVII. Variances as to the description of the party par-
doned may be reconciled by proper averments of his identity.

Bac. Ab. Pardoi, Geo. IL

CCCXCVI. Variances as to the circumstances of the offence
which could not have been material are reconcilable by aver-
melts

Bac. Ab. Pardon, G. 2..



CCCXCLX. Judgment on pleas in bar for the defendant shall
be that he be ischarged, (2 Hale, 391); if against him, that he
plead over, if so minded (2 Hale, 256.)

CCCC. If the defendant refuse to answer the indictment by
demurrer or plea or stand mute. for any cause, a plea of not
guilty must be entered for him.

CCCCI. The plea of "lnot guilty" shall be deemed to have put
the defendant on his trial, and the Court shail thereupon order a
jury for tria).

CCCCII. The defendant may plead "not guilty" as to part
and either confess or plead matter in reference as to the re-
mainder.

1 Ch.:c. L. 472-3.

CCCCIII. When defendant denies a liability which is of com.
mon right (3 Camp. 222) he must, unless relieved by a public
statute, show his relief by pleas; but otherwise, if liability be
not of common right (2 Saund. 59, n. 10; a. n. 10) in the
former, the person liable and the reason therefor (5 Burr. 2700,
2 P. R. 160) must be shown, the plea must not conclude with a
traverse.

2 Saund. 669, c. 10 ; 1 Ch. C. L. 477; 1 Saund. 23,
n 5, 2 Ditto 159. a. n. 1o; 2 I. B, 182.

CCCCIV. If answer by replication or otherwise to any spe-
cial plea or rejoinder in demurrer be not put in or made, judg-
ment against the party in defanit is to be entered and pronounced
against him.

CCCCV. The defendant charged by a Coroners' inquisition
with murder or manslaughter, may plead or demur thereto in the
same manner as to an indictment, and issue May be joined in like
manner.

Corners' P. 64.

CCCCVL lu indictment for riot, the prosecutor may, at the
direction of the Court, be required to select two or three and to
proceed to trial against them, the others entering into a rule to
plead guilty if those selected be found guilty, and thereuponjudg-
ment of gailty shall be entered against them as if they had been
found guilty.

6 Mod. 212.

CCCCVIL Plea is amendable at al times before filed upon
the record.

CCCCVIII A plea or demurrer may be withdrawn at the di-
rection of the Court (Ch. C. L. 436) and if a plea be so with-
drawn the former arraignment is no answer to a subsequent
arraigument.

Fost. 16, 23; 1 Wil. 157; Corncrs' p. 132.



CHAPTER IX.

REMOVAL OF THE ACTION BEFORE TRIAL

409. Existing writs and proccedings, to remove indictment before tria
abolished.

410. When, and in wbat cases, indictment may be removed before trial.
411. If former trial were had, indictment may be removed before the new

trial.
412. Application (or removal, how made.
413. Stay of trial, how obtained, to enable defendant to apply for removal.
414. Decision on application for stay, to be endorsed on papers and filed.
415. If application for stay be denied, no other application can be made.
416. Violation of last article a misdemeanor and contempt, and order of re-

moval to be vacatcd.
417. Order of removal to be filed, and pleadings and proceedings to be trans-

mitted.
418. Proceedings on removal, if defendant be in custody.
419. Order for removal must be filed, before a juror in sworn.. Authority of

the Court to which indiotment is removed. .
420. No discharge by jail delivery of trial ta be in Queen's Bench.
421. Indictment may be removed without certiorari.
422. No trial can be had on removal of indictment found beforo Court with.

out jurisdiction.

OCCOIX. Al writs and other proceedings heretofore existing,
for the removal of indictinents from one Court to another before
trial, are abolished; and the only mode of removing indictments
from one Court to another, before trial, is that prescribed by this
Chapter.

CCCCX. An indictment may, at any time before trial, on the
application of the defendant, be removed from the Court in which
it is pending, as provided in this chapter, in the following cases:

1. From a Court of General Sessions or from any inferior
Crininal Court, to the Court of Queen's Bench or Court of Oyer
and Terminer of the same district or county, for good cause
shown:

2. From a Court of Oyer and Terminer to the Court of
Queen's Bench or of Oyer and Terminer of another district or
county, on the ground that a fair and impartial trial cannot be
had in the district, county or city where the indictment is
pending. 1D. P. C. 527; 2 D. P. C. 440; 4 Eat 210; a T.

R. 195; 7 T. R 735; 38 Geo.111. c.52, s.1-3.

CCCCXL If one or more trials be had, and a new trial is ne-
cessary, either by reason of the discharge of a jury without a
verdict, or of the granting of a new trial, the removal may be
allowed at any time before the new trial.

CCCCXII. The application for the order of removal must be
made to the Court of Queen's Bench at a criminal tern in the
district or county upon notice of qt least ten days to the public
prosecutor of the district or county where*the indictment is pend-
ing, with a copy of the affidavits or other papers on which the
application is founded.

CCCCXIII. To enable the defendant to make the application,
a Judge of the said Court of Queen's Bench may, in his discre-



tion, upon good cause shown by affidavit, make an order staying
the trial of the indictment until the application can be made and
decided.

CCCCXIV. When an application for an order to stay the trial
is made to such Judge, he must endorse his decision on the affi-
davits or other papers presented to him, and cause them to be
immediatély filed with the Clerk of the Court in which the in-
dictment is pending.

CCCCXV. If the application for an order to stay the trial be
made to one Judge and denied, a similar application cannot be
made to another Judge.

CCCCXVL A violation of the last article is punishable as a
misdemeanor, and as a contempt of the Court in which the in-
dictment is pending; and that Court must vacate an order of
removal made in violation thereof.

CCCCXVII. If the Court of Queen's Bench order the remo-
val of the indictment a certified copy of the order for that pur-
pose must be delivered to and filed by the Clerk of the Court
where the indictnent is pending; and the Clerk shall thereupon
transmit the saine with a certified copy of the pleadings and pro-
ceedings in the action, including the recognizancés for the ap-
pearançe of the defendant or of the witnesses, to the Court to
which tbe action is removed.

38 Geo. IH. c. 62, a 5-6.

CCCCXVI. If the defendant be in custody, and the reinoval
be to the Court of Queen's Bench or a Court of Oyer and Ter-
miner of another district or county than that where the indict-
ment is pending, the order must provide for the removal of the
defendant, by the Sheriff of the district or county where ho is
imprisoned, to the custody of the proper officer of the district or
county to which the indictment is removed; and he must be
forthwith removed accordingly.

38 Geo. IUI, c. 52, 8. 4.

CCCCXIX. An order for the removal of the action is of no
effect, unless a certified copy thereof be filed, as herein re-
quired before a jury is sworn to try the indictmuent. The
Court to which it is removed, must thereupon proceed to trial
and judgment therein.

CCCCXX. A defendant triable only in the Court of Queen's
Bench or under a special commission, cannot be discharged un-
der a.Commission of Gaol Delivery.

1 Leach, C. C. 167, 170,

CCCCXXI. An indictment found at a Court of Quarter Ses-
sions or other Court of an offence inquirable there may be re-
moved to another Court as above without a writ of certiorari.

Talf. Dick. Q.S. 145.

CCCCXXII. An indictment found before a Court without
jurisdiction to take it, is void and nu other Court can try it on
removal.



TITLE VI.

OF THE PROCEEDINGS ON THE INDICTMENT
BEFORE TRIAL.

1. The mode of trial.
2. Formation of the trial Jury.
3. Calendar of issues for trial.
4. Postponement of the trial.
5. Challenging the Jury.

CHAPTER I

THE MODE OF TRIAL.

423. Issue of fact, deflned.
424. How tried.
425. On trial for.a misdemeanor, defendant may appear by counsel. In

felony, his personal appearance is necessary.
426. Standing nt the bar on trial.
427. Consent during llncss no authority for trial.

CCCCXXII. An issue of factarises,-
1. Upon a plea of not guilty.

2. Upon a plea of a former convictioi or acquittal or pardon
of the same offence.

CCCCXXWV. An issue of fact must be tried by Jury of the
district or county in which the indictment was found, unless the
action be removed by order of the Court of Queen's Bencb, as
hereinbefore provided.

CCCCXXV. If the indictment be for a misdemeanor the trial
may be had in the absence of the defendant, if he have pre-
viously appeared or do appear by counsel; but if for a felony, he
must be personally present.

1 Ch. C. L. 411,532; Telf. Dick. Q. S. 600.

CCCCXXVL On trial for felony the defendant shall stand at
the bar of the Court, (9 C. & P. 483), and in all cases of nisde-
meanor, except libel.

CCCCXXVIL The consent of counsel for the trial of a defend-
ant for misdemeanor during his absence by reason of illness,
does not authorize the Court to proceed.

2 C. & P. 413.



CHAPTER I.

FORMATION OF THE TRIAL JURY.

428. Who are criminal jurors?

4-29, 430, 431. The summons, when and how fled, and its effects.

432. List to be deposited.
433, 433-a. When indictment called for trial, names of Surors to be

called.
434. If tw7enty-four Jurors not present, Court must order

Sheriff to summon otlters.

435, 436,437,438. Jury de medietate.
439. Defects in Jury process, &c.
440. Jury to consist of Twelvem
441. Additional number supplied in case of vacancy.

442, 443, 444, 445. Special Jury.
446. View.
447. Capacity as Jurors.

CCCCXXVIII. The Jurors duly summoned for the trial of
issues of fact at a criminal Court, are the Jurors for the trial of
issues of fact upon indicratents found at such Courts of crimi-
nal jurisdiction or upon indictments removed to suh Courts.

CCCCXXIX. A Jury must be summoned for each of the terms
of the Court, and the sumrnmons must specify the number andthe
name of the Court for which they are to be sumnoned.

CCCCXXX. The summons must be served upon each Juror
at least ten days before the term for which the Jury is ordered;
and the return of such service on the list, certiiled by the Sheriff
of the district or county, must be filed with the Clerk of the
Peace for the district or county at least five days before the
term; and -when so filed is conclusive evidence of the summon-
ing of the Jury.

CCCCXXXI. A misdescription of the title of the Court does
not affect the validity of the summoning, if it can be plainly
understood therefrom what Court is intended.

CCCCXXXII At the opening of the Court, the Clerk must
file the list deposited by the Sheriff, which shall contain the
names of the persons returned as Jurors with their places of resi-
dence and occupations.

CCCCXXXIL. When the indictmentis called for trial, either
party may require the names of all the Jurors in the panel to be
called and that an attachment shall issue against those who are
absent; but the Court mai, in its discretion, wait or not for the
returu ofthe attachment.

CCCCXXXIff-a. In every trial the nmes of the Jurors on
the list shall b- called over in the order in which they stand in
the said list, and the first twelve whose names shall be so called
and be present. in Court and shall not be lawfully challenged,
shail be swora for such trial; and the sa:id Clerk shall in every
trial begin at the name next fter that of the last Juror sworn,
and so on until he shall have gone ·through the list, when he
shall begin at the top thereof agein, and- go through it as afdre-
said, omitting the names cf any Jurors who-may thenbe cngaged

M169



in trying any case: Provided always, that at every Term of the
Superior Court of Criminal Jurisdiction or at any Court of Oyer
and Terminer, no more than sixty such Jurors shall be sum-
moned, nor more than thirty-six at any General Sessions of the
Peace.

CCCCXXXIV. When a Jury has been duly sumnoned, if
upon calling the indictment for trial, twenty-four of the Jurors
sunmoned do not appear, or when by reason of any challenges
or for any other cause an indictment, issue or plea is likely to
remain untried for default of Jurors, the Court must order the
Sheriff te summon as many persons qualified to be Juors in the
district or county as it may think proper, at least sufficient to
make twenty-four Jurors, from whom a Jury for the trial of the
indictment must be selected.

6 G. 4, c. 50; 1 Ch. C. L. 560.

CCCCXXXV. A Jury de medietate may be summoned for the
trial of an alien for any offence other than treason, (1 Haw. P.
C. b. 2, c. 43, s. 47), but alien JÙrors need not be qualified as
other Jurors.

6 G. 4, c. 50, s. 47.

CCCCXXXVI. The waril of a Jury de medietate is a ground of
challenge te the array.

2 Hale, 272; Bac. Abr., Juries E. 8.

CCCCXXXVII. The exception for want of such Jury cannot
be taken before the Jury are sworn,

Haw. P. C. b. 2, c. 43, s. 40; 2 Hale, 271-2.

CCCCXXXVIII. It is not essential that such Jurors be natives
of the country te which the defendant belongs.

Haw. P. C.-b. 2, c. 43. s. 42; Bac. Abr. Juries, E 8.

CCCCXXXIX. It is essential, if an improper process be
awarded (7 H. 6, c. 28,) or it bc directed to one without autho.
rity to make a return, or where no return is made (Cro. EL 468,
574, 586-5 Co. 36., or where a person net returned on the panel
serves on the Jury, (5, B. and C. 257, and cases there cited.)

CCCCXL. The Jury consists of twelve men, sworn to try and
determine the issue by an unanimous verdict.

CCCCXLL If a sufficient number cannot be obtained frdm the
list to form a Jury, the Court may, as often as is necessary, order
the Sheriff to summon so many persons, qualified to serve as
jurors, as it deems sufficient, to form a Jury; and the provisions
therefor hereinbefore, govern the execution of the ôrder. The
jurors so sunmoned must be called from the list returned by the
Sheriff, and so many of them, not'dxcused or discharged, as may
be necessary to complete the Jury, must be empanelled and
sworn: Provided, that in Lower Canada, if a sufficient number
-cannot be obtained from the list to form a Jury in such manner
asto give the defendant jurors for his trial one half of whom,
at least, shall be competently skilled in the lanxguage of his de-
fence, if the sane be either the English or French language, the
Court may, as often as necessary, order the Sheriff to summon
so many persons qualified to serve as jurors skilled in the par.
ticular language as it deems sufficient to form such Jury.

CCCCXLI. A special Jury for a criminal trial may be had as
provided by the existing law in force in either section of this
Province.



CCCCXLIII. Another party on failure of the other inay pro-
ceed on rule for a special Jury.

Corners' P. 138.

CCCCXLIV. If a special Jury have been nominated or selected,
the rule must be .discharged by consent or otherwise before thç
trial can be had by a common Jury,

Corners' P. 138.

CCCCXLV. If after aspecial Jury be struck the trial goes off
for want of jurors, the trial can only be had by the jury first ap-
pointed or so many of them as appear with the addition of tales-
men.

5 P. N. 453.

CCCCXLVI. A view of the place in question may be had at
the instance of either party by means of and subject to such
rules and orders as the Court may direct.

Corners' P. 139.

CCCCXLVIL Jurors qualified to serve according to the law in
force in either section of the Province shall alone be summoned
to serve on criminal trials.

CHAPTER IUI.

CALENDAR OF ISSUES FOR TRIAL.

448. Clerk to prepare calendar.
449. Order of disposing of issuea on the calendar.
450. Indictment pending before terni, not to be tried but by consent, unless

placed on the calendar.
451. Defendant to have four days afterplea toprepare for trial, ifhe require it.
452. The Clerk to keep a Register. Register what to contain.
453. Register to be submitted to the Court, at its opening at every tern.

CCCCXLVIII. The Clerk of the Crown for each district or
county must at least four days before the Criminal Terra, pre.
pare a calendar of the indictmnents to be tried at the term, enu-
merating them according to the date of the filing of the indict-
ment, and specifying opposite the titise of each action, whether it
be for a felony or a misdemeanor, and whether the defendant be in
custody or on bail; and must in like iuanner enter thereon all
indictments found during the term, and on which issues of fact
are joined.

CCCCXLIX. The issues on the calendar must be disposed of
in the following order, unless, upon the application of either
party, for good cause, the Court direct an indictment to be tried
out of its order:

1. Indictnents for felony, where the defendant is in custody:

2. Indictments for misdemeanor, where the defendant is in
custody:

3. Indictments for felony, where the defendant is on bail: and

4. Indictments for misdemeanor, wherc the defendant is on
bail.



0CCOL. An indictment pending before thé teru cannot be
tried thereat, unless it be placed on the calendar, as hereinbeforo
provided, except with the consent of the defendant.

CCCCLI. Afler his plea, the defendant is entitled to at least
two days to.prepare for·his trial, if ho require it.

CCCCLII. The Clerk must keep a register of all the criminal
actions in the Court, in which ho must enter:

1. Al cases returned to the Court by a magistrate, whether
the defendant be discharged or held to arswer:

2. Ail indictinents found in the Court, or sent or removed
thereto for trial, with the time of finding the indictment, or when
it was sent or removed; and

3. The time of arraignment, of the demurrer or plea, and of
the trial, conviction or acquittal of the defendant, together with
a brief note of all the other procecdings in the action.

CÇCCLIUL The register must be submitted to the Court at its
opening at every tern.

CHAPTER VI.

POSTPONEMENT OF THE TRIAL.

454. When und how onlered. Affidavits to be filed.
455. If defendant appear for trial, and cause for postponement be not

tch= by Distric= Attorney, indictment to be diccbarged unle:a
ctheroico pecially crdred.

456. Efeet of thLudirrga.
457. Motion to put off trial not allowed afier plea pleaded.

458, 459. Nolle prosequi,
460. Court will stay proceedings for partial defects in indictments.

CCCCLIV. When an indictment is called for trial, or at any
tir. previous thereto, the Court may, upon sufficient cause shown
by either party, as the illnes or absence of a witness, that the wit-
ness is incompetent fromtender years to take an oath without in-
strction, (1 Leach C.C. 430) that circunstances have occurred to
prevent fair trial, (2 M. & Rob. 192) for procuring necessary
evidence not then attainable, or defective by improper practice
of party charged or others for him, (9 c. & p. 284) and in other
cases for good cause shown to the, satisfaction of the Court, (9
c. & p. 83) direct the trial to be postponed to another day in the
same terni, or to another term. The affidavits read on both sides
upon the application, must at tho samc tima he filed with the
Clerk.

CCCCLV. If, when the indictment is called for triel, the da-
fendant appear for trial, and no suflicient cause for postponing
the sarne be shewn by tho prosecutor, the Court mu:t order
the indictment to be discharged; unless, being of opinion that
the public interests require the indictment to be retaied for trial,
it direct it to be so retained and discharge the defendant in the



meantime on his own recognizance or admit him to bail, or
remand him.

7 c. & p. 799. 4 c. & p. 251.

CCCCLVL If the Court order the indictment to be discharged,
the order is not a bar to another prosecution for the same offence,
unless the Court so direct. If the Court su direct, judgment of
acquittal must be entered.-

CCCCLVII. No motion to put off trial for a ny offence can be
entertained until after plea pleaded.

2M.& Rob. 192.

C CCCLVIII. A nolle prosequi cannot be entered by the Clerk
of the Crown at the instance of the prosecutor without.the con.
sent of the public prosecutor.

I Ld. Raym. 721.

CCCCLIX. The entry of a nolle proscqui is no acquittal nor
sufficient to preclude a further prosecution for the same offence.

1 Ch. C. L. 480. Com. Di. Indictment K.

CCCCLX. The Court will interfere to stay proceedings for
defects or omissions apparent on the face of the indictments and
will discharge recognizances of parties and witnesses bound to
prosecute for defects in evidence or other sufficient cause.

6 C. & P. 328,34,.
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CHAPTER V.

CHALLENGING THE JURY.

461. Detinition and division of challenges.
462. When there arc several defendants, they must unite in their

challencges.
463. Challenge to the paLel, defined.

464, 465. Upon what founded.
466. Challenge to the array.

467, 468, 469. Trial thereof
470. New venue awarded.
471. Whole panel to be read over.
472. When and how' taken.
473. If sufficiency of the facts be denied, adverse party inay

except. Exception, how made and tried.
474. If exception overruled, court may allow denial of çhal-

lenge. If allowed, may permit challenge to be amended.
475. Denial of challenge, how made, and trial thereof
476. Who may be examined on trial of challenge.
477. Ifchallenge allowed, jury to he discbarged. Ifdisallowed,

jury to be impanelled.
478. Defendant to be informed of bis right to challenge an in-

dividual juror.
479. Kinds of chalenge to individual juror.
480. Challenge, when taken.
481. Peremptory challenge, what, and how taken.
482. Number of peremptory challenges to which defendant is

entitled.
483. Not allowed on collateral issue.
484. Chalcage for cause, by whom taken.
485. Definition and kinds of challenge for cause.

486, 487. Several indictments and objections.
488. General causes of challenge.
489. Particular causes of challenge.
490. Grounds of challenge for implied bias.
491. Grounds of challenge for actual bina.
492. Crown shows cause after panel is exhausted,
493. Objection determined at once.
493. Juror may challenge himself.
494. What good cause of challenge to the array.

495, 496. What challenge for favour.
497. Exemption, not a ground of challenge.
498. Causes of chalenge, how stated.
499. Exceptions to challenge and denial thereof.
500. Challenge, how tried, if denied.
501. Triers, how appointed. Majority may decide.
502. Oath of Triers.
503. Juror challenged may b examined as a witness.
504. Rulcs of evidence on trial of challenge.
605. Cha1lcnge for implied bias, how determined.
606. Instructions to Triers, on trial of challenge for kctual bias.
507. Verdict of Triers, and its effect.
508. Challenges, first by defendant and then by the Crown.

• Ench must exhaust challenges, before the other begins.
509. Order of challenges.
510. Peremptory clialienge may be taken, afler challenges on

both aides exhausted.
511. Triers are officers of the Court.
512. Persons summoned answering to a wrong name,
513. A defective panel may be amended.
514. If challenge made by the one be disallowed, it may be

made by the other party.
515. If Juror feund indifferent, ma bechalengedperemptorily
516. If Jury discharged, another Jury sworn for trial.

CCCCLXI, A challenge is an objection made to the trial
Jurors, and is either:

1. To the panel or array.
2. To an individual juror or polls.



But no challenge can be made either to the array or to the
polls, previously to the appearance of a sufficient nunber to con-
stitute a full jury.

Ch. C. L. 544-5; 4 B. & Ald. 471.

CC CCLXII. When several defendants are tried together, they
cannot sever their challenges, but must join therein.

CCCCLXII. A challenge to the panel, is an objectien made
to all the trial jurors returned, and may be taken by cither party,
as well to the panel returned for the term, as to the additional
panel ordered to complete the jury as hercinbefore prescribed.

CCCCLXIV. A challenge to the panel can be founded only on
some manifest partiality in the returning officer, or on a mate-
rial departure from the forms prescribed by this Code, in re-
spect to the sunmoning and return of the jury, or.on the inten-
tional omission of the sheriff to summon one or more of the jurors
drawn, or in respect to the list of jurors returned to the Court.

CCCCLXV. It is a good principal cause of challenge to the
panel, if the returning officer be a party to the proceeding or a
party aggrieved; (1 Leach, 101.)

Or return a juror at the request of any party; (1 Bac. Abr.
c. 1.)

Or if a suit be depending between such oflicer and a. party;
(1 Ch. C. L. 537.)

Or if he be Counsel, Attorney, Arbitrator or Expert in the
case, or has any pecuniary interest in the event, (3 Bur. 185-6.
Bac. Abr. b. 1.) or be otherwise so circumstanced tha the Court
may reasonably suspect his partiality.

CCCCLXVI. A challenge to the array for favour, is founded
on the allegation of facts not sufficient in themselves to warrant
the Court in inferring partiality but sufficient for inquiry into the
actual existence of partiality in the returning officer; (Bac. Abr.
Jur. b. 1 ; 1 Ch. Cr. L. 538; 2 Hale P. C. 271.)

CCCCLXVII. On such challenge for favour the adverse party
may either confess it or deny the facts alleged by his plea, or
demur.

1 Ch. C. L. 546-548.

CCCCLXVIII. On plea pleaded triers are sworn and charged
to inquire if the array be impartial or favourable.

4 BI. Com. 753; Bac. Abr. Juries E. 12.

CCCCLXIX. The proof of facts to disqualify the officer lies
on the objecting party.

Moody's C. C. 51.

CCCCLXX. If the array be quashed, a new venue is awarded
to the Coroner.

1 Ch. C. L. 548.

CCCCLXXI. To enable the defendant to make his challenges,
the whole panel must be read over, so that he may know who
they are that appear.

Fost. 7; Hawk.P. C. b. 2, c. 42,9.4.

CCCCLXXII. A challenge to the panel must be taken, before
a juror is sworn, (0 C. & P. 130.) and must be in writing, speci-



ijng plainly and distinctly the facts constituting the ground of
challenge ; but a challenge te the polls may be oral. ((1Ch.C. L.
546,) Challenge to the polls may be made after challenge to
the array, but not vice versa.

1 Ch. C. L. 545.

CCCCLXXIII. If the sufficiency of the facts alleged as a
ground of challenge be denied, the adverse party may except to
the challenge. The exception need not be in writing, but must
be entered upon the minutes of the Court; and thereupon the
Court must proceed to try the sufficiency of the challenge,
assuming the facts alleged therein te be true.

2 Hale: 275; 2 Ch. C. L. 547-8; 4 BI. Com. 353; Bac. Abr. Juries E. 12.

CCCCLXXIV. If, on the exception, the Court deem the chal-
lenge sufficient, it may, if justice require it, permit the party
excepting, to withdraw his exception, and te deny the facts
alleged in the challenge. If the exception be allowed, the'Court
may, in like manner, permit an amendment of the challenge.

CCCCLXXV. If the challenge be denied, the denial may, in
like manner, be oral, and must be entered upon the minutes of
the Court; and the Court must proceed te try the question of
fact.

CCCCLXXVI. Upon the trial of the challenge, the officers,
whether judicial or rinisterial, whose irregularity is complained
of, as well as any other persons, may be examined te prove or
disprove the facts alleged as the ground of the challenge.

CCCCLXXVII. If either upon an exception to the challenge
or a denial of the facts, the challenge be allowed, the Court
must discharge the Jury, se far as the trial of the indictment in
question is concerned ; and no otherJury for the trial thereof can
be summoned for the same term. If it be disallowed the Court
must direct the Jury to be impannelled.

1 Ch. C. L. 548.

CCCCLXXVIII. Before a Juror is called the defendant must
be informed by the Clerk of the Court that if he intend te chal-
lenge an individual Juror he must do se when the Jurer appears
and before he is sworn.

1 Ch. C. L. 532.

CCCCLXXIX. A challenge te an individual Juror is eitcher,

1. -Peremptory, or

2. For cause.

CCCCLXXX. It must bo taken when the Juror appears and
before he is sworn; but no party eau of right challenge the array
or any juryman after the swearing of the Jury, unless for cause
after the oath is administered; but the Court may, for good cause,
permit it to be talken, alfter the jury is sworn, and before the jury
is conmpleted.

1 Ch. C. L. 544, 545; 4 Barn. & Ald. 471.

CCCCLXXXI. A peremptory challenge can be taken by the
defendant only, and may be 'oral. It is an objection te a Juror
for which no reason need be given but upon which the Court
must exclude him.

Hawk, b. 2, c. 43, a. 1 ; 2 Hale, 274; 1 Ch. C. L. 5.5.



CCCCLXXXIU. If the offence charged be a felony the defend-
ant is entitled to twenty peremptory challenges, and any per-
emptory challenge beyond twenty shall be entirely void. On a
trial for any other offence he is not entitled to any peremptory
challenges.

Such challenge is not permitted on any collateral issue.
9 Hale, P. C. 267; Fost. 42.

CCCCLXXXIII A challenge for cause to the polls may be
taken either by the Queen or by the defendant, if by the latter,
after having exhausted his peremptory challenges.

Coi. Dig. Indictinent M.; 1 Ch. C. L. 500.

CCCCLXXXIV. It is an objection to a particular Juror and is
either,

1. General, that the Juror is disqualified from serving in any
case ; or

2. Particular, that he is disqualified from serving in the case
on trial.

CCCCLXXXV. Where several are tried at the same inquest,
each has a right to his full number of challenges, (Fost. 106-7;
2 Hale, P. C. 268 ; 1 Ch. C. L. 335), and they may be tried sepa-
rately to avoid the inconvenience of exhausting the panel, (9,
Hale, P. C. 264; Hawk. P. C. b. 2, c. 41,.s. 9.)

CCCCLXXXVI. If several objections can be made to the
same Juror, they must all be taken at the saine time and orally.

Bac. Abr. Juries, E. 11; 1 Ch. C. L.547.

CCCCLXXXVII. General causes of challenge are,

i. A conviction for a felony :

2. A want of any of the qualifications prescribed by law to
render a person a competent Juror:

3. Unsoundness of mind or such defect in the faculties of the
mind or organs of the body, as renders him incapable of perform-
ing the duties of a Juror.

CCCCLXXXVJIl. Particular causes of challenge are of two
kinds:

1. For such a bias as, when the existence of the facts is as-
certained, in judgment of law disqualifies the Juror, and which
is known in this Code as implied bias or principal challenge :

2. For the existence of a state of mind on the part of the
Juror in reference to the case, or to either party, which satisfies
the triers in the exercise of a sound discretion, that he cannot
try the issue impartiall'y and without prejudice to the substantial
rights of the party challenging, and which is known in this Code
as actual bias or challenge to favour.

CCCCLXXXIX. A principal challenge or for implied bias
may be taken for all or any of the following causes and for no
other:

1. Consanguinity or affinity within the ninth degree to the
person alleged to be injured by the offence charged or on whose
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complaint the prosecution was instituted or to the defendant, (3
Bi. Con. 3à3), if he be under the power of a party or in his
employment, or has any legal interest in the result;

2. Standing in the relation of guardian and ward, attorney and
client, master and servant, or landlord and tenant, or being a
member of the family of the defendant, or of the person alleged
to be injured by the offence charged, or on vhose complaint the
prosecution was instituted, or in his employment on wages, or of
the sane society or corporation with either party;

3. Being a party adverse to the defendant in a civil action or
having an interest therein, or takenmoney for bis verdict or hav-
ing complained against, or been accused by defendant in a crim-
inal prosecution;

4. Having served on the Grand Jury which found the indict-
ment, or any other against the party for the same offence, or in
respect of any other fact material to the present charge, or on a
Coroners' Jury which inquired into the death of a person whose
death is the subject of the indictment

5. Having served on a trial Jury, which has tried another
person for the offence charged in the indictrnent;

6. Having been one of a Jury formerly sworn to try the same
indiçtment, and whose .verdict was set aside or which was dis-
charged without a verdict, after the cause was submitted to it ;

7. Having served as a juror, in a civil action brought against
the defendant, for the act charged as an offence;

CCCCXC. A challenge for favour or actual bias may be
taken for the cause mentioned in the second subdivision of article
488, and for no other cause.

CCCCXCI. The Queen shall not show cause until the whole
panel has been exhausted, and if the defendant challenge the
residlue of the panel, he must first show ail his causes of objection
before the Crown can be called upon to show its ground of chal-
lenge.

1 Ch. C. L. 534, 547. 9 C. & P. 136.

CCCCXCII. The validity of the objections is to be argued and
determined.

1 Ch. C. L. 534, 547. 9 C. & P. 136.

CCCCXCIII. A J uror may challenge himself by stating that he
is not qualified and he may himself be examined upon oath.

4 Harg. St. T. 740.

CCCCXCIV. Any good cause of challenge to the array by
reason of the presumed partiality of the officer is also good cause
of challenge of an individual juror.

1 Ch. C. L. 542.

CCCCXCV. A challenge for favour is when the facts are not
sufficient without inquiry to cause a presumption of undue influ-
ence or prejudice, but sufficient to raise suspicion thereof and to
warrant inquiry whether such influence or prejudice in fact,
çxists.

Bac, Abr. Juries, R. 5.
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CCCCXCVI. The sane circumstances which may be urged
by vay of challenge to the array for the partiality of returning
officer, may be offered as ground of objection to the favour of one
called as a juror.

1. Ch. C. L. 544.

CCCCXCVII. An exemption from service on a Jury is not a
cause of challenge, but the privilege of the person exempted.

CCCCXCVIII. In a challenge for implied bias, one or more of
the causes stated as above must be alleged. In a challenge
for actual bias, the cause stated in the second subdivision of
article 488 must be alleged. In either case the challenge may be
oral, but must be entered upon the minutes of the Court.

CCCCXCIX. The adverse party may except to the challenge,
in the same manner as to a challenge to the panel; and the same
proceedings must be had thereon, as prescribed therefor, except
that if the exception be allowed, the juror must be excluded.
The adverse party may also orally'deny the facts alleged as
the ground of challenge.

D. If the facts be denied, the challenge must b tried as
follows:

1. If it be for implied bias, by the Court:

2. If it be for actual bias, by triers.

DI. The triers are three impartial persons, not on the Jury
panel, appointed by the Court. Al challenges for actual bias
must be tried by the triers thus. ppointed, a majority of whom
may decide.

DII. The triers must be sworn, generally, to inquire whether
or not the several persons who may be challenged, and in respect
to whom the challenges shall be given to them in charge, are
true, and to decide the same according to the evidence, and no
challenge of the triers is admissible.

1 Ch. C. L. 549.

DII. The juryman objected to may be examined on the voire
dire as to the state of his mind or affections in relation to the
parties, (4 Hang. St. T. 740,750) but not by questions tending to
his disgrace, discredit, or the injury of his character (3 Bi. Com.
364. Bac. Ab. Juries E. 12.)

DIV. Other witnesses may also be examined on either side;
and the rules of evidence applicable to the trial of other issues,
shall govern the admission or exclusion of testimony, on the trial
of the challenge.

DV. On the trial of a challenge for implied bias, the Court
must determine the law and the fact, and must either allow or
disallow the challenge, and direct an entry accordingly upon the
minutes.

DVI. On the trial of a challenge for actual bias, when the
evidence is concluded, the Court must instruct the triers that it
is their duty to find the challepge true, if the evidence estab-
lishes the existence of a state of mind on the part of the juror,
in reference to the case or to either party, which satisfies them,
in the exercise of a sound discretion, that he cannot try the issue



impartially and vithout prejudice to the substantial rights of
the party challenging ; and that, if otherwise, they must find the
challenge not true. The Court ean give them no other instruction.

DVII. The triers must thereupon find the challenge either true
or not true ; and their decision is final. If they find it true, the
juror must be excluded.

DVIII. All chal lenges to an individual juror, except peremptory,
must be taken, first by the defendant, and then by the Queen,
and each party must exhaustUll his challenges before the other
begins.

DIX. The challenges of cither party need not all be taken at
once; but they must be taken separately, in thé following order,
including in cach challenge, all the causes of challenge belong-
ing to the same class:

1.' To the panel:

2. To an individual juror, for a general disqualification:

3. To an individual juror, for implied bias:

4. To an individual juror, for actual bias:

DX. If all the challenges on both sides be disallowed, the
defendant may still take a peremptory challenge, unless the
peremptory challenges be exhausted.

DXI. The triers are officers of the Court and liable to bo
punished for breach of duty.

Bat. Ab. Juries, E. 12.

DXII. If a person actually sunmoned answer to a wrong nane
it is ground of challenge but not for arrest of judgment, unless
some actual injustice vas done.

12 East 231, n. a.

DXIII. A defective panel may be anended by order of the
Court ad a corrected list delivered.

i East P. C. 113, 114.

DXIV. A juror chaUllenged on one side and found to be indiffer.
ent may still be challenged on the other.

Bac. Ab. Juries E. 11.

DXV. If he be challenged for cause and found indifferent ho
may be afterwards chaHlenged peremptorily. 6 T. 1 531.

DXVL If Jury be discharged by reason of illness of one, or for
other cause, and the same eleven with another be returned imn-
mediately the defendant cannot challenge the eleven.

Contra. 4 Taunt, 309.



TITLE i.

OF THE TRIAL

1. The trial.
2. Adjournment of trial.
3. Conduct of the Jury after the cause is submitted to them,
4. The verdict.

CHAPTER I.

THE TRIAL.

517, 518. In what order trial to proceed.
519. Number of counsel who may argue the cause to the Jury.
520. Address of defendant.
521. Defendant presumed innocentuntil contrary proved. In case of

reasonable doubt, cntitled to acquittal.
522. When reasonable doubt of which degrce lie is guilty, lie nust

bc convicted of the lowest.
523. Separate trial of defendants jointly indicted.

524,525. Discharging one of several defendants before verdict, thathe may
be a witness. Efbect of the disebarge.

526. Rules ofevidence in civil cases applicable in criminal cases, ex-
cept where otherwise provided in this Code.

527. Confession of defendant, when evidence, and its effect.
528. Competence of witnesses.

529, 530. Evidence. on trial for treason.
531. Evidence on trial for conspiracy.
532. Evidence çn trial for rape or the crime against nature.
533.-Evidence on trial for return from banishment, &c.
534. Evidenco on trial for perjury.
535. Evidence on trial on joint charge.
536. Warrants.
537. Mistake in cvidence.

539, 540. Examination on depositions filed.
541, 542. Reply on proof of character.
543, 544. Two or more jointly indicted for several offences.

545. Conviction cannot be had on testimony of accomplice, unless
corroborated.

546. On trial for false pretences, no evidence of pretences admissible,
unles-in writing. But this article net applicable to pro:;ecu-
tion for falsely representing or personating another, and in such
character receiving moncy or property.

547. Conviction cannot be had for kidnapping, child-stealing, abduc-
tion or seduction, unless testimony of person injured be corro.
borated.

548. If testimony show higher ofence than that cbarged, Court may
discharge Jury, and hold defendant to answer a new7 indictment.

549. If new indictment not found, defendant to be re-tried on the
original indictient.

550. Court may disecharge Jury where it has not jurisdiction of the
. offence, or if the facts do not constitute an offence.

551. Proceedings, if Jury dischargcd for want of jurisdiction of the
offence, wben committed out of the Province.

552, 553. Proccedings in such case vhcn offence committcd in the Province.
p 160



554, 555. Procecdings if Jury discharged because the facts do n6t constl-
tute an offence.

556. When evidence on cither side is closed, Court may advise acquit.-
ta]. Effect of the advice.

557. View of premnises, when ordered, and how conducted.
5à8. Knoeledge of Juror to be declared in Court, and Juror to be

sworn as witness.
559. Jurors may be permitted to eeparate during the trial. If kept

together, oath of the officers.
560. Jurors not to conver e together on the subject of the trial, nor

forma an opinion until the case is submitted.
561. Proceedings where Jurer becomes unable to perforin bis duty

before conclusion of trial.
562. Court to decide questions of law arising during trial.
563. On indictment for libel, jury te determine law and fact.
564.. In all other cases Court to decide questions of law, subject ta

right of defendant to except.
565. In chnrging Jury, Court to state all neecssary matters oflaw, and

te inform them that tbey are the exclusive judges of all queu-
tions of fact.

566. Jury may decido in Court, or retire in the custody of officers.
Oath of thé officers.

567. When defendant on bail appears for trial, ho may be committed.
568. The Jury not te inquire of defendant's lands, &c.

DXVII. The Jury having been impanelled and sworn, the
trial must proceed in the following order :

1. If the indictnent be for a felony, the Clerk must read it,
and state the plea of the defendant to the Jury. In all other
cases this formality may be dispensed with:

2. The public prosecutor or other prosecuting counsel must
open the case and offer the evidence in support of the. indict-
ment:

3. The'defendant or his counsel may then open his defence,
and offer his evidence in support thereof:

4. The parties may then, respectively, offer rebutting testi-
mony only, unless the Court, for good reason, in furtherance of
justice, permit them to offer evidence upon their original case:

5. When the evidence is concladed, unless the case is submit-
ted to the Jury on either side or on both sides, withontargumet,
the counsel for the prosecution may conclude the argument te
the Jury:

6. The Court must then charge the Jury:

7. If a previons conviction be set forth in the indictnnt it
must not be given in charge or read to the Jury until after the
finding for a subsequent offence, except when evidence as te
good character is given.

DXVIII. When the state of the pleadingsrequires it, or in any
other case, for good reasons and in the sound discretion of the
Court, the order prescribed in the last article may be departed
fron.

DXIX. If the indictnent be for felony, two counsel on each
side may argue the cause to the Jury, except in reply, when one



only shall be heard. If it be for misderneanor the Court
may in its discretion, restrict the argument to one counsel on
each side.

DXX. l indictments for felony, both the counsel for defend-
ant may address the Jury, although they call no witnesses, (1
Sheph. C. L. 304; if he conduct bis own defence, he may be
heard by counsel on matters of law, (3 Camp. 08), but he can-
not claim a right to address a Jury in person, and be also a wit-
ness in person, (8 C. & P. 141, 242, 531 ; 2 M. & R. 124.)

DXXJ. A 4efendant in a criminal action is presumed to be
innocent until the contrary be proved; and in case of a reason-
able doubt whether his guilt is satisfactorily shown, he is enti.
tled to be acquitted.

DXXI. When it appears that a defendant has committed a
public offence and thero is reasonable ground of doubt in which
of two or more degrees ho is guilty, he shall be convicted of the
lowest of those degrees only.

DXXII. When two or more defendants are jointly indicted for
a felony, any defendant requiring it must be tried separately.
In other cases defendants jointly indicted, may be tried sepa-
rately or jointly, in the discretion of the Court.

DXXIV. When two or more persons are included in the same
indictment, the Court may at any time before the defendant has
gone into his defence, on the application of the prosecuting coun-
sel, direct any defendant to be discharged from the indictment,
that he may be a witness for the prosecution.

B. & M. 401; Il East, 213; 9 C. & P. 83.

DXXV. Whentwo or more persons are included in the same
indictment and the Court is of opinion that in regard to a par-
ticulardefendant there is not sufficient evidence to put him on
his defence, it must order him to be discharge4 from the indict-
ment before the evidence is closed, that he may be a witness for
his co-defendant. The order is an acquittal of the defendant
discharged, nd a bar to anotherprosecution for the same offence.

DXXVI. The rules of evidence in civil cases are applicable
also to criminal cases, exceptas otherwise provided in this Code.

DXXVII. A confession of a defendant, whether in the course
of judicial proceedings or to a private person, cannot be given in
evidence against him, when made under the influence of fear
produced by threats; nor is it sufficient to warrant bis convic-
tion without additional proof that the offence charged has been
committed.

DXXVIH. The competency of witnesses shall not be affected
by reason of their having undergone punishment for an offence
committed by them or by reason of their being pardoned there-
for, or by reason of their undergoing or suffering such punish-
ment at the time of being brought up as witnesses. The pardon,
either free or conditional of a defendant for a felony and his
discharge out of custody shall have the effect of a pardon for
such felony, but shal not relieve him from punishment upon a
conviction for a felony committed after the grant of pardon for
snch other felony.



DXXIX. Upon a trial for treason the defendant cannot be con.
victed, unless upon the testimony of two witnesses to the same
overt act, or of one Witness to one overt act, and another wit.
ness to a differeut overt act of the same treason. But if two or
more distinct treasons, of different linds, be alleged in the indict-
ment, two witnesses to prove differenttreasons, are not sufficient
to warrant a conviction.

i East P. C. 128, 168. 1 Ch. C. L. 320.

DXXX. Upon a trial for treason. evidence cannot be admitted,
of an overt act not expressly charged in the indictment ; nor can
the defendant be convicted, unless one or more overt acts be
expressly alleged therein.

DXXXI. Upon a trial for a conspiracy, in a case where an
overt act is necessary to constitute the offence, the, defendant
cannot be convicted, unless one or more overt acts be expressly
alleged in the indictrUent, nor unless one or more of the acts
alleged be proved; but any other overt act, not alleged in the
indictnent, may be given in evidence.

DXXXII Proof of actual penetration into the body, is suffi-
cient to sustain an indictment for rape, or for the crime against
nature, or of carnally abusing a girl of or under the age of
twelve years.

9 G.4, c. 31, s. 18.

DXXXIII. A certificate under the hand of the Clerk of the
Court or other officer having the custody of the Records of the
Court by which any sentence of banishment or imprisoument
shall have been made against an offender being at large contrary
to law, containing the effect and substance only, omitting the
formal part, of any indictment or conviction and of tle sentence
of banishment or imprisonment of such offender shall be suffi-
cient evidence of such conviction and sentence, and every such
certificate shall be received in evidence upon proof of the signa-
ture of the party signing the same.

DXXXIV. Proof of an assignment of perjury by a single
witness is insufficient; (4 BL Com. 358. 10 Mod. 194) it is
sufficient if it be directly proved sby one witness, and material
though not direct evidence in support of the assignment is given
by another (2 Russ, 545.)

DXXXV. When an offence is charged jointly against two or
more but no offence is found against all, the prosecutor mut
elect to proceed against one or more if there be evidence of joint
action, and the rest shall be acquitted (1 c. & p. 528); and in an
indictment for felony, the election is a matter for the discretion
of the Judge, to be exercised with a view to prevent the defend-
ant from being embarrassed in his defence (8 C. &. P. 727.)

DXXXVI. No variance in proof from the allegations of the in-
dictment shall be material if it occur as to a matter or circum-
stahce the specification or allegation whereof is directory only
or not material to the charge, or as to the description of some-
thing material, unless it be so material to its identity that if the
description be true the offence charged cannot be the saine with
that proved, or where the acts and circumstances charged and
proved are legally identical.

Fost. 251. 1 Hale, 436-8, 462, 521. I Hawk. b. 2, c. 46, s. 39.

DXXXVII. When such variance shall appear, the Court trying
the offence may cause the record in any indictment to be forth-



-with amended in such particular by some officer of the Court,
and the trial shall thereupon proceed as if no such variance had
appeared. G.

DXXXVI. Although by mistake evidence applicable to
a different indictiment has been given, that applicable to the
indictment under trial may be gone into.

1 C. & M. 144.

DXXXIX. An examination by the defendant shal be allowed
of a witness with reference to any matter contained in his depo-
sitions before a Magistrate, only after the deposition has been
previously read as part of the evidence for the defendant, after
which examination the -prosecutor may cross-examine the wit-
ness and will be entitled to a reply, and if any supposed vari-
ance in such deposition be commented on without its being read,
the Court may direct it to be read and allow the prosecutor to
reply upon it.

DXL. If the witness deny that he made a statement con-
tained in his deposition, the defendant may adduce testimony that
he made the statement; in such· case the prosecutor will be en-
titled to reply.

DXLI. If the only evidence for the defendant be to character,
no reply shall be allowed to the prosecutor unless he adduces
contradictory evidence.

DXLII. The Crown in all cases may reply althongh no evi-
dence is produced by the defendant.

M. & M. 439.

DXLL If two or more be jointly indicted for the sane
offence and one only call witnesses, the prosecutor may reply as
to each (2 M. & R. 155), but not otherwise.

DXLIV. A conviction cannot be had upon the testimony of
an accomplice unless he be corroborated by such other evidence
as tends to connect the defendant with the commission of the
offence ; and the corroboration is not safficient if it merely show
the commission of the offence or the circumstances thoreof.

DXLV. Upon a trial for having, with intent to cheat or de-
fraud another, designedly by any false pretence, obtained the sig-
nature of any person to a written instrument, or having obtained
from any person any money, personal propertyr valuable thing,
no evidence can be admitted of a false pretence expressed orally
and unaccompanied by a false token or writing, unless the
pretence or some note or memorandum thereof be in writing,
either subscribed by or in thehandwriting of the defendant. But
this article does not apply to a prosecution for falsely represent.
ing or personating another, and in such assumed character
receiving money or property.

DXLVI. Upon a trial for ddnapping, child.stealing or the
abduction of any female for any purpose whatever, the defend-
ant cannot be convicted uponthe testimony of the person injured,
unless she is corrobrated by other evidence tending to connect
the defendant with the commission of the offence.

DXLVII. If it appear by the testimony that the -facts proved
constitute an offence of a higher nature than that charged in the
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Indictnent, the Court rnay direct the Jury'to be discharged and
all proceedings on the indictment to be suspended, and may
order the defendant to be committed, or continued on, or admitted
to bail, to answer any new indictment which may be found
against him for the higher offence.

DXLVIII. If an indictnent for the higher offence be dismissed
by the Grand Jury or be not found at or before the next term,
the Court must again proceed to try the defendant on the origi-
nal indictment.

DXLIX. The Court may also direct the Jury to be discharged
where it appears that it bas not jurisdiction of the offence or that
the facts as charged in the indictment do not constitute an
offence punishable by law.

DL. If the Jury be discharged because the Court has no
jurisdiction of the offence charged in the indictment and it
appear that it was conmitted out of the jurisdiction of this
Province, the Court may order the defendant to be discharged
or to be detained for a reasonable time specified in the order,
until a communication can be sent by the Public Prosecutor
to the Provincial Secretary for transmission to the chief execu-
tive officer of the country or territory where the offence was
committed.

DLI. If the offence were committed within the exclusive
jurisdiction of another section of this Province other than that
in which the defendant is charged, the Cburt must direct the
defendant to be committed for such time as it deems reasonable,
to await a warrant from the proper section for his arrest; or if
the offence be a misdemeanor only, it may admit him to bail, on
recognizance, with sufficient sureties, that he will, within such
time as the Court may appoint, render himself amenable to a
warrant for his arrest, from the proper section, and if not sooner
arrested thereon, will attend at the office of the Sheriff of the
district or county where the trial was had, at a time particuilarly
to be specified in the recognizance to surrender himself upon a
warrant, if issued, or that his bail will forfeit such sçam as the
Court may fix, and to be mentioned in the recognizance.

DLII. In the case provided for in the last article, the Clerk
must forthwith transmit a certified copy of the indictment, and
or all papers in the action, filed with him, to the public prose-
cutor of the proper section, the ex pense of which transmission is
chargeable to the Provincial funds.

DLIII. If the defendant be not arrested as provided in article
551, on a warrant from a proper section, he must be discharged
from custody, or his bail n the action be exonerated ; and the
sureties in the recognizance mentioned in that article must be
discharged.

DLIV. If he be arrested, the same proceedirig must be had
thereon, as upon the*arrest of a defendant in another district or
county, on a warrant of arrest issued by a magistrate.

DLV. If the Jury be discharged, because the facts ascharged
do not constitute an offence punishable by law, the Court must
order that the defendant, if in custody, be discharged therefrom,
or if admitted to bail, that his bail be exonerated, unless in its
opilioft a new indictnent can be framned, upon which the de-



fendant can be legally convicted; in which case it may direct
that the case be re-submitted to the same or another Grand
Jury.

DLVI. If the Court direct that the case be submitted anew
the same proceedings must be had thereon as hereinbefore
provided.

DLVII..If, at any time after the evidence on either side is
closed, the Court deem it insufficient to warrant a conviction, it
may advise the jury to acquit the defendant. But the Jury are
not bound by the *advice; nor can the Court, for any cause,
prevent the Jury fron giving a verdict, except as hereinbefore
provided.

DLVII. When, in the opinion of the Court, it is proper that
the Jury should view the place in which the offence is charged
to have been committed, or in vhich any other material fact
occurred, it may order the Jury to be conducted in a body, in
the custody of proper officers, to the place, which must be shown
to then by a Judge of the Court, or by a person appointed by
the Court for that purpose,

DLIX. The officers must be sworn to sufferno person to speak
to or communicate with the Jury, nor to do so thenselves, on
any subject cotnected with the trial, and to return thern into
Court without unnecessary delay, or at a specified time.

DLX. If a juror have any personal knowledge, respecting
a fact in controversy in a cause, he must declare it in open Court
during the trial. If, during the retiremeint of the Jury, a jurbr
declare a fact, which could be evidence in the cause, as of his
own knowiedge, the Jury rnust return into Court. In either of
these dases the juror inaking the statement mitst be sworn as a
witness, and exanined in the presence of the parties.

DLXY. The jtrors sworn to try an indiôtment, ray, at any
time before the submission of the cause to the Jury, in the dis-
cretion of the Court, be permitted to separate or be kept irt
charge of proper officers. The officers must be sworn to keep
the jurors together until the next meeting of the Court, to suffer
no person to speak ta or communicate with them, nor ta do so
themselves, on any subject connected with the trial, and to
return them into Court at the next meeting thereof.

DLXII. The Jury must also, at each adjounment of the Court,
whether pernitted ta separate or kept in charge of officers, be
admonished by the Court, that it is their duty not to converse
anong themaselves, on any subject conu cted twith the trial, orto
fori or express any opinion thereon, til the cause is finally
suhitted ta them.

DLXIII. If, before the conclusion of the trial, a juror become
sick, so as to be unable ta perform his duty,the Court may order
him to be discharged. In that case a new juror may be sworn,
and the trial begin anew, or the Jury may be discharged, ahd a
new Jury be then or afterwards iupatieUed.

2 Leach, à46; C. : 1'. 41a.

DULIV. The Court must dedide ait questions of -law vhici
arise in the course of the triai.



DLXV. On the trial of an indictment for libel the Jury have
the right to determine the law and the fact.

DLXVI. On the trial of an indictment for any other offence
than libel, questions of law are to be decided by the Court,
saving the right of the defendant to except; questions of fact
by the Jury. And although the Jury have the pover to find a
general verdict, which includes questions of law as well as of
fact, they are bound, nevertheless, to receive as law what is laid
dovn as such by the Court.

DLXVII. In charging the Jury the Court must state to them
ail matters of law which it thinks necessary for their informa-
tion in giving their verdict; and if it presents the facts of the
case, must, in addition to what it may deem its duty to say, in.
form the Jury that they are the exclusive judges of all questions
of fact.

DLXV1II. After hcaring the charge the Jury may either
decide in Court or retire for deliberation. If they do not agrec
without retiring, one or more officers must be sworn, to keep
them together in some private and convenient place, without
food or drink, except bread and water, unless otherwise ordered
by the Court; and not to permit any person to speak to or com-
municate with them, nor to do so themselves, unless it be by
order of the Court or to ask thenm whether they have agreed
upon a verdict, and to return thema into Court when they have
so agreed or when ordered by the Court.

DLXIX. When a defendant who has given bail appears for
trial, the Court may in its discretion, at any time after his
appearance for trial, order him to be committed to the custody
of the proper officer of the district or county, to abide the judg-
ment or further order of the Court; and he must be cornmitted
and be held in custody accordingly.

DLXX. In trials for criminal offences the Jury shal not be
charged to inquire concerning the lands, tenements or goods of
the defendant or whether he fled for such offence.

CHAPTER H.

ADJOURNMENT OF TRIAL-DISCHARGE OF JURY.

571. Adjournment from day to day.
572. Death or inability of Juror to act.
573. If during the trial a relative of party be found as a Juror.
574. Jury discharged on application or consent of defendant.
575. Court may order new trial in certain case.

DLXXI. If the trial cannot be concluded in one day, it may
be. adjourned over to the next juridical day, and so on from day
to day (6 T. R. 527; 1 Ch. C. L. 313), but the separation of the
Jury in such case does not abate the verdict (2 B. & Ald. 462).

DLXXII. If a Juror die or become uniable to act as such
before the verdict, another may, by consent of the defendant, be
substituted, but without challenge of the remainder, but who



bhall be re-sworn, or the Jury may be discharged and a fresh
Jury charged.

R. & R. 224; 2 B. & Ald. 462; 2 C.& P. 413; 1 Ch. C. L. 629, 630.

DLXXIU. The trial must proceed though one of the Jurors
during the trial be discovered to be related to the party on his
trial.

1 C. & M. 647.

DLXXIV. The Court may order the discharge of the Jury on
the application of the defendant.

6 C. & P. 151.

DLXXV. But although the.witnesses for the prosecution have
all been examined, the Court may direct another trial to be had,
to give time for the production of' a thing essential to the proof,
which has been deposited at a distance.

6 Jur. 267.

CHAPTER II.

CONDUCT OF THE JURY AFTER THE CAUSE IS SUB-
MITTED TO THEM.

576. Room and accommodation for the Jury after retirement, how
provided.

577. Accommodation for the Jury when kept together during the
trial or after retirement.

578, 579. What papers the Jury may take with them.
580. May return into Court for information.
581. If, after retirement, a Juror become sick or unable to nat, Jury

to be dischargcd.
582. Not to be discharged in any other case, unlessthere is no reason.

able probability that they can agree.
583. When Jury discharged or prevented from giving a verdict, cause

to be again tried.
584. Court may be adjourned during absence of Jury, as to other busi.

ness, but deemed open til verdict returned or Jury discharged.
585. Final adjournment of Court discharges Jury.

DLXXVI. A room must be provided for the use of the Jury
upon their retirement for deliberation, with suitable furniture,
fuel, lights and stationery.

DLXXVI. While the Jury are kept together either during
the progress of the trial or afler their retirement for deliberation,
they must be provided by the Sheriff, upon the order of the
Court, with suitable and sufficient food and lodging.

DLXXVIU. Upon retiring for deliberation the Jury may take
with them all papers, except depositions which have been
received as evidence in the cause or copies of such parts of
public records or private documents given in evidence, as ought
not, in the opinion of the Court, to be taken fron the person hav-
ing them in possession.

DLXXIX. The Jury may also take with them notes of the tes-
timony or other proceedings on the trial taken by themselves or
any of them, but none taken by any other person.

R 16 9



DLXXX. After the Jury have retired for deliberation, if there
be a disagreement between them, as to any part of the testimony
or if they desire to be informed of a point of law arising in the
cause, they must require the officer to conduct them into Court.
Upon their being brought into Court the information required
must be given in tho presence of or after notice to the public
prosecutor or prosecuting attorney and the defendant or his
counsel.

2 Hale, P. C. 296, 1 Ch. Archb. 400.

DLXXX. If after tie retirement of the Jury one of therm be-
corne so sick as to prevent the éontinuance of his duty, or any
other accident or cause occur to prevent their being kept toge-
ther for deliberation, the Jury may be discharged, or the parties
may consent to the verdict of the remaining Jurors aCter the dis-
charge of any Juror.

DLXXXI. Except as provided in the last article the Jury
cannot be discharged after the cause is submitted to them, until
they have agreed upon their verdict and rendered it in open
Court, unless by the consent of the defendant entered upon the
record (6 C.& P. 151: Hawk. b. 2, c. 47, s. 1), or unless at the
expiration of such time as the Court deems proper, it satisfacto-
rily appears that there is no reasonable probability that the Jury
can agree.

DLXXXEIL In all cases where a Jury are discharged or pre-
vented from giving a verdict, by reason of an accident or other
cause, except where the defendant is discharged from the indict-
ment during the progress of the trial or after the cause is sub-
mitted to them, the cause may be again tried at the same or
another term.

DLXXXIV. While the Jury are absent the Court may adjourn
from time to time as to other business; but it is nevertheless
deemed open for every purpose connected -with the cause sub-
mitted to thern, until a verdict is rendered or the Jury discharged.

DLXXXV. A final adljvurnment of the Court discharges the
Jury.

CHAPTER IV.

TH-LE VERDICT.

586. When the Jury have agreed, they must be called into
Court, and their names called. If all do not appear,
Jury to be ditcharged and cause again tried.

587. lu felony, defendant must be pesent. In misdeceanor,
verdict may bc rendered in his ab:ence.

588. Manner of taking the verdict.
589. Verdict may be general or special.
590, Genera Verdict.
591. Special verdict.

592,593. Special verdict, how tendered.
594. Special verdict, how brought to argùment.
595. Judgment thereon.
596. When apecial verdict defective, new trial to be ordered.
597. Upon indictment for offience consisting of different

degreeu, Jury may .convict of any degree, or of an
attempt te commit the offlence.
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09. If opon indictment for treasou, a felony be found.
599. l other casces, Jury mr.y convict of any offience neces-
600. Two or more jointly charged cannor be convicted un

proof of offence severally committed.
sarily included in that charged.

601. On indictment against several, Jury may render a vers
dict as to some, and the cause be again tried as to tbe
others.

602. Joint charge for aggravated offience.
G03, 604. Caese ofless ofience included in greater.
605, 606. For indictmcnts after previous conviction.

607. Gencral verdict for libel.
608. Generai verdict may be arrested.
608. Verdict is not bad for surplusage.

-609,610, 611. In what cesca Court may direct a re.consideration of
the verdict.

612. Whenjudgment may bu giren upon an informal verdict.
613. Polling the Jury.
614. Rccording the verdict.
615. Defendant, when to be distbarged or detained after

acquittal.
616. Proceedings upon general verdict of conviction, or a

special verdict.
617. When defendant ncquitted on the gronud of insanity,

the fact to be stated with the verdict. Commitment
of defendant ta the Provincial Lunatie Asylum.

DLXXXVI. When the jury have agreed upon their verdict,
they must be conducted into Court by the officer having them in
charge. Their names must then be called, and if all do not
appear, the rest must be discharged without giving a verdict.
In that case, the cause may be again tried, at the samue or
another tern.

Liv. Crim. Code, 534, art. 370, 371.

DLXXXVI. if the indictmnent be for a felony, the defendant
nust, bafore the verdict is received, appear in person; (Hawk,

P. C. 62, c. 47. s. 2.) If it be for a misdemeanor, the verdict
may be rendered in bis absence.

DLXXXVIIL If the Jury appear, they must be asked by the
Court or the Clerk, whether they have agreed upon.their verdict;
and if the foreman answer in the affirmative, he must, on being
required, in the presence and hearing of the rest, declare the
same ; and the assent of ail to t he verdict, is presuned conclu-
sively.

DLXXXIX. The Jury may either render a general verdict, or
where they are in doubt as to the legal effect of the facts proved,
they may, except upon an indictment for libel, find a special
verdict.

4 Bl. Com. 361. 1 Ch. C. L. 67, 642,

DXC. A general verdict upôn a plea of not guilty, is'either
"gfilty" or "'fnot guilty;" which imports a conviction or acquit-
tai of the offence charged in the indictrment. Upon a plea of a
former conviction or acquittal of the same offence, it is either
"for tha Queen," or "for the defendant."

DXC. A special verdict is that by which the Jury find the
facts only, leaving the judgment to the Court. It must present



the conclusions of fact, as established by the evidence, and not
the evidence to prove them; aud these conclusions of fact must
be so presented, as that nothing remains to the Court but to draw
conclusions of law upon them.

DXCII. The special verdict must be reduced to writing by the
Jury, or in their presence, entered upon the minutes of the Court,
read to the Jury, and agreed to by thern, before they are dis.
charged.

DXCIII. The special verdict need not be in any particular
form, but is sufficient if it present intelligibly the facts found by
the Jury.

DXCIV. The special verdict may be brought to argument by
either party, upon three days' notice to the other, at the same or
another term of the Court; and upon the hearing thereof, the
Counsel for the defendant may conclude the argument.

DXCV. The Court must give judgment upon the special ver-
dict as follows:-

1. If the plea be "not guilty," and the facts prove the defend-
ant guilty of the offence charged in the indictment, or of any
other offence of which he could be couvicted under that indict-
ment, as provided hereinbefore judgment must be given accord-
dingly; but if otherwise, judgment of acquittal mustbe given.

2. If the plea be a former conviction or acquittal of the sarne
offence, the Court must give judgment of conviction or acquittal,
according as the facts prove or do not prove the former convic-
tion or acquittal.

DXCVI. If the Jury do not, in a special verdict, pronounce
affirmatively or negatively on the facts necessary to enable the
Court to give judgment, or if they find the evidence of facts
merely, and not the conclusions of fact from the evidence, as
established to their satisfaction, the Coprt must order a new trial.

DXCVII. Upon an indictment for an offence consisting of
different degrees, the Jury may find the defendant not guilty of
the degree charged in the indictment, and guilty of any degree
inferior thereto, or of an attempt to commit the offence.

DXCVIII. If an indictment be for treason, and the verdict find
facts amounting to a felony not a treason, or to a misdemeanor,
or if the indictment be for a felony and the verdict find facts
amounting to a misdemeanor only, the judgment may be only
for the lesser offence found.

1 Leach 14, 302; 2 Str. 1113; 2 East, P. C. 737, 778.

DXCIX. In all other cases the defendant may be found guilty
of any offence, the commission of which is necessarily included
in that with which ho is charged in the indictment, (Leach. 336,
n. a. 1 Ch. C. L. 217) though the failure to prove the whole crime
alleged arises from variance in point of local description, (Leach,
252, 339 n. a.)

DC. Two or more jointly charged vith an offence cannot be
found guilty on proof of offences severally conmitted; (R. & K.
344) in such case judgment may be given against one or several
who are jointly found guilty and the others not jointly found
guilty discbarged from the indictment.



DCI. On an indictment against seyeral one or more may be
convicted and the other or others acquitted, or if the Jury cannot
agree upon a verdict as to all, they may render a verdict as to
those in regard to whom they do agree, on which a judgment
must be entered accordingly ; and the case, as to the rest, may
be tried by anòther Jury.

DCII. Where several arc jointly charged with an aggravated
offence which includes any more simple offence, one or more
may be convicted of the former and another or others of the
latter offence.

DCIU. In any indictment against a woman for the murder of
ber child, she may be convicted of only concealment of the birth
of the child, if it be found that she was delivered of a child.

9 G. 4, c. 31. s. 14,in part.

DCIV. On a trial for felony where the offence shall include an
ussault the verdict may be for the latter only if it be found.

7 W. 4 & 2 Vic. c. 85, s. II, in part.

DCV. On trial of any offence not punishable with death after
previous conviction, the latter shall not be read to the Jury till
the finding for the subsequent felony, and if on such trial evi-
dence of good character be adduced by or for the defendant,
counter-evidence of previous conviction may be brought up
before vtrdict of subsequent felony inquired or found.

6 & 7 W. 4, c. 111.

DCVI. So if a witness for the prosecution state the good
character of defendant, counter-evidence of previous conviction
may be given.

8 C. & P. 676.

DCVII. On trials for libel the Jury may give a general verdict
upon the vhole matter put in issue, but the Court shall accord-
ing to its discretion, give its opinion and direction to the Jury on
the matter in issue as in other criminal trials: Provided always,
that the Jury may find a special verdict if they see fit.

12 G. 3, c. 60, s. 2.

DCVII. If a verdict of guilty be found the defendant may
move in arrest of judgment as in other criminal trials.

DCVIII a. A verdict is not vitiated by surplusage.
Haw. P. C. b. 2, c. 47, s. 10.

DCIX. When there is a verdict of conviction in which it ap-
pears to the Court that the Jury have mistaken the law, the
Court may before recording the verdict, but not after, explain the
reason for that opinion and direct the Jury to re-consider their
verdict, (Hawk. P. C. b. 2, c. 47, s. 11; Cromp. 112), and if after
the re-consideration they return the saine verdict, it must be en-
tered. But when there is a verdict of acquittal the Court cannot
require the Jury to reconsider it : Provided that though a verdict
is recorded, yet if it promptly appear that it is not in accordance
with the intention of the Jury, it may forthwith be corrected, (1
R. & M. 45.)

DCX. The postea may be amended on sufficient cause shewn
where there is a Judge's note or other sufficient document to
shew that it is iücorrect.

12 Ad. & Ell. 317.



DCXI. If the Jury render a verdict which is neither a general
nor a special verdict, the Court may, with proper instructions as
to the law, direct them to reconsider it; and it can not be recorded
until it be rendered in some form, froin which it can be clearly
understood what is the intent of the Jury, whether to render a
general verdict or to find the facts specially and to leave the
judgment to the Court.

DCXII. If the Jury persist in finding an informal verdict from
which hovever it can be clearly understood that their intention
is to find in favour of the defendant, upon .the issue, it must be
entered in the terns in which it is found and the Court must
givejudgment of acquittal. But no judgment of conviction can
be given unless the Jury expressly find against the defendant
upon the issue, orjudgment be given against him on a special
verdict.

Liv. Crim. Code 536, Art. 394-396.

DCXIII. When the verdict is rendered and before it is recorded
the Jury may be polled on the requirement of either party; in
which case they must be severally asked whether it is their ver-
dict ; and if any one answer in the negative, the Jury must be
sent out for further deliberation.

DCXIV. When the verdict is given and is such as the Court
may receive, the Clerk must immediately record it in full upon
the minutes and must read it to the Jury and inquire of them
whether it is their verdict. If any Juror disagree, the fact must
be entered upon the minutes and the Jury again sent oit ; but if
no disagreement be expressed the verdict is complete and the
Jury must be discharged from the case.

DCXV. If judgment of acquittal be given on ageneral verdict
and the defendant be not detained for any other legal cause, he
must be discharged as soon as the judgment is given; except
that when the acquittal is for a variance between the proof and
the indictiment which may be obviated by a new indictment, the
Court may order his detention to the end that a new indictment
may be preferred, in the same manner and with the like effect as
herein provided.

DCXVI. If a general verdict be rendered against the defend-
ant or a special verdict given, he must be remanded if in cus-
tody, or if on bail he may be committed to the proper officer of
the District or County, to await the judgment of the Court upon
the verdict. When committed his bail is exonerated.

DCXVII. If the defenee be the insanity of the defendant, the
Jury mustbe instructed, if they acquit him on that ground, to
state that fact with their verdict. The Court may thereupon, if
the defendant be in custody, and they deem his discharge dan-
gerous to the public peace or safety, order him to be committed
to the Provincial Lunatic Asylum until he become sane,



TITLE VIII.

OF THE PROCEEDINGS AFTER TRIAL AND
IBEFORE JUDGMENT.

1. Bill of exceptions.
2. New trials.
3. Arrest of Judgment.

CHAPTER VIIF

BILL OF EXCEPTIONS.

618. Tu what cases.
619. By whom settled and hon filed.
620. To be setiled at the trial or the point noted in %7riting.

621,622. When and how settled aier the trial.
623. Enlarging the time therefor.
624, Effect ornot serving exceptions or amendments within the time

prescribed.
625. What to be contained in bil of exceptions.
626. With whom and when filed.

DCXVIII. On the trial of an indictment exceptions may be
taken by the defendant to a decision of the Court upon a matter
of law, by which his substantial rights are prejudiced and not
otherwise, in any of the following cases:

1. In.disallowing a challenge to the panel ofthe Jury or to an
individual Juror for implied bias:

2. In admitting or rejecting witnesses or testinony crin charg-
ing the triers on the trial of a challenge to a Juror for actual
bias:

3. In admitting or rejecting witnesses or testimony or in de.
ciding any question of law not a matter of discretion, or in
charging or instructing the Jury upon the law on the trial of the
issue.

DCXIX. The bill of exceptions must be settled at the trial
unless the Court otherwise direct. Ifuo such direction be given,
the point of the exception must be particularly stated in writing,
and delivered to the Court and must immediately be corrected
or added to, until it is made conformable to the truth.

DCXX. A bill containing the exceptions must be settled and
signed by the presiding Judge, and filed with the Clerk.

DCXXI. If the bill of exceptions be not settled at the trial, it
must be prepared and served within five days thereafler on the
public prosecutor or prosecuting counsel who may, within five
days, serve on the defendant or his counsel amendments thereto.
The defendant may then, within five days, serve the prosecuting



attorney with a notice to appear before the presiding Judge of
the Court, at a specifled time, not less than five nor more than
ten days thereafter to have the bill of exceptions settled.

DCXXII. At the time appointed the Judge must settle and stgn
the bill of exceptions.

DCXXIll. The time for preparing the bill of exceptions or the
amendments thereto or for settling the. same, may be enlarged
by the consent of the parties or by the presiding Judge or by a
Judge of a Superior Court, but by no other officer.

DCXXIV. If the bill of exceptions be not served -within the
time above prescribed or within the enlarged time therefor as
also above prescribed, the exceptions are deemed abandoned.
If it be served and the parties omit, within the time linited as
above, the one to prepare amendments and the other to give no-
tice of appearance before the Judge, they are respectively deem-
ed, the one to have agreed to the bill of exceptions and the other
to the amendments.

DCXXV. The bill of exceptions must contain so much of the
evidence only as is necessary to present the questions oflaw upon
which the exceptions were taken, or as may shew that the deci-
sion excepted to has not prejudiced the substantial rights of the
defendant; and the Judge must, upon the settlement of the bill,
whether agreed to by the parties or not stiike out all other mat-
ters contained therein.

DCXXVI. The bill of exceptions must be filed with the Clerk
of the Court at the time of or before taking the appeal.

CHAPTER IL.

NEW TRIALS.

627. New trial defined.
628. By what Court granted.
629. Its effect.
630, In what cases it may be granted.
631. Must be applied for before judgmcnt, on motion for arrest, and only

upon leave of the Court.
'632. Court to prescribe time and manner of making the application.
633. Presence of applicaut not necessary.
634. Granted to convicted only, though others acquitted.
635. New trial on application of prosecutor.
636. Verdict for defendant on special plea cannot be set aside.
637. Verdicts not to be explained by affidavits, &c.
638. Suspension of entry ofjudgment for four days.
639. Indictmuent for perjury of witness not ground for postponing judgment
640. When inferior Court can grant a venire de novo.

DCXXVII. A new trial is a re-examination of the issue in the
same Court, before another Jury, after a verdict has been given.

5 T. R. 486; 1 Ch. C. L. 664, Ch. Burns' Just.New Trial.

DCXXVIII. A new trial can be granted by the Court in which
he former trial was had only in the cases provided above,



and it may be granted at the discretion of the Court, after the
time limited for motions for new trials, if the Court is satisfied
that justice bas not been done.

5 T. R. 486; I1 Eat. 309; I Ch. C. L. 659; 3 M. & S. 10.

DCXXIX. The granting of a new trial places the parties in
the same position as ifno trial had been had. All the testimony
must be produced anew; and the former verdict cannot be used
or referred to either in cvidence or in argument.

Liv. Code of Proced. art. 403.

DCXXX. The Court in which a new trial is had upon an issue
of fact, bas power to grant a new trial when a verdict has been
rendered against the defendant by which his substantial rights
have been prejudiced, upon his application in the following
cases:

1. When the trial bas been had in his absence, if the indict-
ment be for a felony:

2. Where the Jury has been improperly sunmoned or return-
ed or for a challenge improperly disallowed:

1 Ch. C. L 655.

3. Wlien the Jury bas received any evidence out of Court
other than that resulting from'a view, as provided above.

4. When the Jury have separated without leave of the Court
after retiring to deliberate upon their verdict, or been guilty of
any misconduct by which a fair and due consideration of the case
bas been prevented:

1 Wils. 48; 4 B3. & A. 273; 2 Tidd. 922; 1 Ch. C. L. 655.

5. When the verdict bas been decided by lot or by any means
other than a fair expression of opinion on the part of all the
Jurors :

6. When the Court bas misdirected the Jury in a matter of
law or las refused to instruct them as prescribed above.

7. When the verdict is contrary to law or evidence--(R. & R.
88, 332; 1 Camp. 334; East. P. C. 350, not law; 7 Ad. & El.
330; I C. M. & L 919; 4 Ad. &EI. 53.) Butnomorethantwo
new trials can be granted for this cause alone.

8. Where for any other cause the awarding of a.new trial
shail appear to the Court to be essential to justice.

I Ch. C. L. 654,658; 2 Tid. 906.

DCXXXI. The application for a new trial must be made before
judgment and before motion in arrest or bar ofjudgment, (1 Ch.
C. L. 658 ; 2 Tidd. 912, 913), and can he made only upon leave
granted by the Court, on application within four days after
verdict recorded, (5 T. R. 486; 1 Ch. C. L. 654, et. seq.)

DCXXXIT If leave be granted the Court must prescribe the
time and manner of making the application.

DCXXXIII. The presence of the defendant is not necessary on
motion for new trial or its allowance or otherwise.

Contra.1 Ch. C. L. 659; 2 D.& t 46; 6 D. & R. 65.



DCXXXIV. New trial may be granted only to the defendant
or defendants convicted, whether other or others are acquitted.

1 Ch. C. L. 659; 6 T. R. 638, 640; Il East. 307.

DCXXXV. A new trial may be had in the same manner on
the application of the prosecutor wben the party acquitted shail
have kept back any witness for the prosecution or been acquitted
by fraudulent means or practice.

1 Ch. C. L. 657; 5 B. & Ald. 52; 2 B. & Ad. 606 ; 4 M. &
Sel. 337; 6 East. 315.

DCXXXVL A verdict for defendant on a special plea in bar
cannot be set aside, although it be against evidence and the
Judge's direction.

2 Moody. C. C. 9.

DCXXXVII. Affidavits of Jurors not admissible to explain
their verdict or their reasons for giving it, but are so admissible
to repel charges of misconduct by them.

Cornish & Dakin. Exch. East. T. 1845; landwicke &
Hopkins; 14 Law Journal.

DCXXXVIII. The Court shall in all cases suspend entering
up judgment of conviction or acquitta], provided the application
therefor be made within four days after verdict recorded.

16 East. 223; 2 Ch. J. 215; 1 B & Ald. 63; 5 M. & S.
322; 1 Ch. C. L. 660.

DCXXXIX, The indictment of a witness for perjury not a
ground to postpone judgment on conviction.

i W. Bl. 404; 3 Burr. 1837.

DCXL. No inferior Court can grant venire de novo upon the
merits, except only for some irregularity apparent on the face of
the record.

13 East. 416, n. b.; 1 Ch. C. L. 657.

CHAPTER III.

ARREST OF JUDGMENT.

641. Motion in arrest of judgment defined, and upon what defecty
founded.

642. Court may arrest judgment without motion.
643. Motion, when and how made.
644. Effect of arresting the judgment.
645. The presence of the defendant necessary.

646, 647, When arrest of judgment allowed.
648. Proof of identity.-

649, 650. Whcn judgment ahall not be arrested.
651. When defendant to be bailed or discharged.
652. On Crown cases reserved.

DCXLI. A motion in arrest of judgment is an application, on
the part of the defendant, that no judgment be rendered on a
plea or verdict of gUilty, or on a verdict against the defendant
on a plea of a former conviction or acquitta]. It may be founded
on any of the defects in the indictment, mentioned hereinbe-
fore.



DCX LII. The Court may also on its own view of any of these
defects, arrest the judgment, without motion.

1 East, 146; Steph. C. L. 332.

DCX LIII. The motion must be made after a rule absolute to
enter a verdict for the Crown (4 Jur. 431) it may also be made
before or at the time when the defendant is called for judgment.
If made berore, it must be on notice to the Prosecuting attorney
or in his presence.

DX.LIV. The effect of allowing a motion in arrest of judg-
ment, is to place the defendant in the sanie situation in which he
was before the indictment was found.

DCXLV. The presence of the defendant in Court is necessary
in order to move in arrest of judgment unless excused by the
Court.

2 Burr. 834, 930; 1 W. BL. 269.

DCXLVI. Judgment may be arrested if pardon have been
granted since arraignment (4 BL Com. 402) but the arrest to be
subject to the same rules and regulations as for pardon pleaded
upon arraignment; Provided that such pardon shal fnot be deemed
to include a conviction of felony unless it is therein particularly
mentioned (Hawk. P. C. b. 2, c. 37, s. 8 ; 4 BI. Com. 409 ; 1 Ch.
C. L. 770) and no property forfeited by the conviction shall be
revested in him without express words of restitution (Hawk. P.
C. b. 2, c. 35, s. 64 ; Ch. Burns' Just "Pardon.")

DCXLVII. Judgment may also be arrested upon defects appa-
rent (4 Burr. 2287 ; 1 Ld. Raym. 231) in any part (1 Ch. C. L.
662; Ch. Burns' Just. "Judgment") of the record, and which
regard either the jurisdiction of the Court, the statement of the
offence (4 BL. Com. 275, cases cited Ch. Burns' Just-" Indictment,"
" Judgment") or any of the proceedings of the Court (1 Ch. C. L.
662; Ch. Burns' " Judgment.")

DCXLVIII. If the offender have been out of custody since his
conviction or on being brought up for judgment deny that he is
the person convicted, his identity shall be tried by a Jury to be
unmediately empanelled by direction of the Court, without chal-
lenge to any of the Jury but with counsel to assist hiLm.

4 BI. Com. 396; 1 Bl. Rep. 6; 4 BI. Rep. 45; Fost.
42 ; 1 Ch. C. L. 777, and cases cited therein.

DCXLIX. No Judgment afler verdict upon any indictnent or
information for any felony or misdemeanor, shall be stayed or
reversed for want of a similiter, nor by reason that the Jury pro-
cess bas been awarded to a wrong officer upon an insufficient
suggestion, nor for any risnomer or misdescription of the officer
returning such process, or of any of the jurors, nor because any
person has served upon the Jury who has not been returned as a
juror by the Sheriff or other officer; and that where the offence
charged shall be an offence thcretofore created by any Statute,
or subjected to a greater degree of punishment, or excluded from
the benefit of clergy, by any Statute, the indictment or informa-
tion shall after verdict be held sufficient if it describe the offence
in the words of the Statute creating the offence, or prescribing
the punishment, or excluding the offender from the benefit of
clergy.

DCL. No judgment upon any indictment or information for
any felony or misdemeanor, whether after verdict or outlawry,



or by confession, default or othervise, shall be stayed or reversed
for want of the averment of any matter unnecessary to be
proved, nor for the omission of the words, " as appears by the
record," or of the words "with force and arms," or of the words
"against the peace," nor for the insertion of the words " against
the form of the Statute," instead of the words, "against the form
of the Statutes," or vice versà, nor for that any person or persons
mentioned in the indictment or information is or are designated
by a naine of office or other descriptive appellation.

DCLI. If from the evidence on the trial, there is reasonable
ground to believe the defendant guilty, and a new indictment
can be framed upon which he may be convicted, the court may
order him to be re-committed to the officer of the proper district
or county, or admitted to bail anew, to answer the new indict.
ment. If the evidence show him guilty of another offence, ho
must be committed or held thereon; and in neither case is the
verdict a bar to another prosecution or indictment for the saine
offence. But if no evidence appear, sufficient to charge him
with any offence, lie must, if in custody, be discharged, or if
admaitted to bail his bail is exonerated, and the arrést of judg.
ment operates as an acquittal of the charge upon which the
indictinent was founded ; provided that such acquittal shall be
no bar to any other prosecution for the offence of which he is
acquitted.

4 Bl. Com. 7; 1 Ch. C. L. 720; Burns'just "judgment."

DCLU. On a Crown case reserved, a defendant's counsel is
not allowed to answer objections apparent on the face of the
Jndictment and which are the proper subject of a writ of error.

1 C. & M. 655.



TITLE IX.

OF THE JUDGMENT AND EXECUTION.

1. The judgment,
2. The execution.

CHAPTER I.

THE JUDGMENT.

653,654. Time for prondunciag judgment, te be appginted by the Court.
655. Benefit of clergy is abolished.
656. In felony, defendant must be prescat. In misdemeanor, judg.

ment ray be pronounced in bis absence.
657. When defendant is in custody, how brought before the Court

for judgment.
658. How brought before the Court, when be is on bail.
659. Bench warrant to issue.
660. Form of' bench warrant.

661,662. Service of the bench warrant.
663. Arraignment of defendant for judgment.
664. Wbat cause may be shown against the judgment.
665. If no sußicient cause shown, judgment to be pronounced.
666. Court may summarily inquire into circumstances in angravation

or mitigationa of punishment.
667. Testimony, how given.
668. No other testimony or representations to be received.
669. Violation of last article, how punished.

670,671,672. Practice .bcn defendant is brought up for judgment.
673. Judgment of deatb recorded.
674. Same cfiect as if pronounced.
675. And conviction in certain cases to be sulmiitted to Govcrnor.
676. Governor may require opinion of-Judges.
677. Governor only can reprieve.
678. Governor's warrant for execution.
679. Prison regalations as to convicts under sentence of denth.
680. Hard labor with.imprisonment.
681. Punishment of accessories.
682. Pillory abolished.
683. Two judgmients of imprisonment to be in succession.
684. Directioi of imprisonment on jndgment to pay a fine.
685. Judgment against several according to several ofencea.
686. Judgment may bo for misdemeanuor if faets in verdict for felony

show the lesa offence.
687. Court cannot supply defects in special verdict.
688. Person under sentence of death cannot be brought up for other

sentence.
689. Court may reduce judgment for penalty.
690. So on Miscalculation of amount of fine.
691. Time and place of execution no part of sentence.

692,693. Judgment in case of nuisance.
694. Judgment roll.

DCLIII. After a plea or verdict of guilty, or after a verdict
against the defendant on a plea of a former conviction or acquit.

U169



tal, if the judgment be not arrested, or a new trial granted, the
Court must pronounce judgment within a time to be appointed.

2 Hale, e C. 401; 2 M. & S. 71.

DCLIV. The time appointed must be at least four days after
the vérdiet, if the Court remain in session so long, or if not until
some future day in the following term on which the Court shall
be duly held.

DCLV. Benefit of clergy witb reference to persons convicted
of felony is abolished.

DCLVI. For the purpose of judgment, if the conviction be for
a felony, the defendant must be personally present; if it be for
a misdemeanor, judgment may be pronounced in hisabsence.

DCLVII. W'en the defendant is in custody, the Court may
direct the officer in vhose custody he is, to bring hin before it
for judgment; and the officer must do so accordingly; if he be
in custody of another Court he must be brought up on Habeas
Corpus.

DCLVIIL If the defendant be at large without bail or have
been discharged on bail, and do not appear for judgment, when
bis personal attendance is necessary, the Court, in addition to
the forfeiture of the recognizance.of bail. may. direct the issue of
a bench warrant for his arrest.

4 BI. Com. 375; 1 Ch. C. L. 691.

DCLIX. The Clerk, on the application of the Prosecuting
Attorney, may accordingly, at any time after the order, whether
the Court be sitting or not, issue a bench warrant into any
county or counties of this Province.

DCLX. The bench warrant must be substantially in the fol-
lowing form:

"District or county of [as the case may be.]
"In the naine of our Sovereign Lady the Queen.

"To any Sheriff, constable or policeman in. this Province,
" A. B. having been on the day of

[8EMu.] "18 , duly convicted in the Court [as the case may be]
"of the crime of [designating it generally.]

"You are therefore commanded, forthwith to arrest the above
"named A. B., and bring him before that Court for judgment;
"or if the Court have adjourned for the tern,you are to deliver
'5 bim into.the custody of the Sheriff of the district or county of
- [as the case may be, or in the city of 'to the keeper of the
"prison of the city of

" City of [as the case may, be] the day of
" 1850.

"By order of the Court.
" E. F. Clerk."

DCLXL The bench warrant may be served in any district or
county, in the same manner as a warrant of arrest ; except when
served in another district or county it need not be indorsed
therein.

DCLXII. Whether the bench warrant be served in the dis-
trict or county in which it was issued or in another, the officer
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must arrest the defendant and bring him before the Court or
comnmit him to the officer mentioned in the warrant according to
the command thereof.

DCLXII. Vhen the defendant appears for judgment he must
be informed by the Court or by the Clerk under its direction, of
the nature of the indictment, and of his plea and the verdict, if
any thereon; and must be asked whether he have any-legal
cause to show why judgment should not be pronounced against
him.

DCLXIV. He may show for cause against the judgment,
I. That he is insane; and if, in the opinion of the Court, there

he reasonable ground for believing him to be insane, the ques-
tion of his insanity must be tried as provided in this Code.
If upon the trial of that question the Jury find that che is
sane, judgment must be. pronounced ; but if they. find him
insane he must be 'conimitted to the Provincial Lunatic Asylum
until he becomes sane; and when notice is given of that fact,
as provided herein, he must be brought before the Court for
judgment:

2. Tiat he has good cause to offer either in arrest of judg-
ment or for a new trial; in which case the Court may in· its dis
cretion, order thejudgment to be deferred and proceed to decide
upon the motion in arrest of judgment or for a new trial.

DCLXV. If no sufficient cause be alleged or appear to the
Court why.judgment should not be pronounced, it must there-
upon be rendered, in his presence if for felony, but if for rnisde-
meanor his presence is not necessary. -

Hawk. P. C. b. 2, c. 48, s. 17; 4 C. & P. 538; Com. Dig.
Indictment N.; 1 Ch. C. L. 695; 3 Burr. 1784.

DCLXVI. After ài plea or verdict of guilty in a case where a
discretion is conferred upon the Court as to the extent of the
punishment, the Court upon the suggestion of either party that
there are circurnstances which may be properly taken intoview
either in aggravatidn or mitigation of the punishment, may in its
discretiou hear the same summarily at a specified time and upon
such notice to the adverse party as it may direct.

4 C. & P. 538.

DCLXVII. The circumstances must be presented by affidavits
taken out of Court but subject to be rebutted by counter
affidavits.

3 T. R. 428.

DC LXVIII. No affidavit or testimony or representation of any
kind, verbal or written, can be offered to or received by the
Court or a member thereof, ia aggravation or mitigation of
punishment, except as provided in the two lasit articles.

Provided that affidavits in aggravation are not admissible on
a charge of felony, although the indictment has been removed
into the Court of Queen's Bench.

9 D. &R. I174

DCLXIX. A violation of the last article is punishable. as a
misdemeanor on the part of the person offering or receiving the
affidavit or representation; and the. person offering it may, in
addition, be punished by the Court for.a contempt.
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UCLXX. ·Where a defendant is brougbt up for judgment after
verdict, the defendant's affidavits shall be read flrst, theathose of
the prosecution, afler which the defendant's counsel is heard
and then the counsel for the prosecution (2 T. R. 683; 7 Ad. &
E. 593.) This rule is reversed in each particular when the. de-
fendant is brought up without verdict.

DCLXXI. The first rule applies where several defendants are
brought up afterjudgment by default and others after verdict

2 M. & R. 406; 7 Ad. & El. 582, 593.

DCLXXII. If no affidavits are produced, the defendant's coun.
sel are first heard and -then the counsel for the prosecution.

7 T. R. 683; Corner'e P. 1.53.

DCLXXIU. Whenever any offender shall hereafter be. cou-
victed before any Court of Criminal Judicature of any crime for
which such offender shall be liable to the punishment of death,
it shail and may be lawful for such Court to direct the proper
officer, then being present in the Court, to require and ask, (where-
upon such officer shall require and ask) whether such offender
bath or knoweth anything to say why judgment of death should
not be recorded against such offender, and in case such offender
shall not allege any matter or thing sufficient in law to arrest or
bar such judgment, the Court shall and may and is hereby
authorized to abstain from pronouncing judgment of death upon
such offender, and instead of pronouncing such judgment to order
the same to be entered of record, and thereupon such proper
officer as aforesaid shall and may and is hereby authorized to
enter judgment of death on record against such offender in the
usual and accustomed formi, and in such and the same manner
as is now used, and as i& judgment of death had actually been
pronounced in open Court against such offender by the Court.

DCLXXIV. A record of every such judgment so entered, as
aforesaid, shall have the like effect to all intents and be followed
by all the same consequences as if such judgment had actually
been pronounced in open Court.

DCLXXV. Whenever any offender shail hereafter be con-
victed before any Court of Criminal Judicature, of any offence
for vhich such offender shall be liable to and shall receive sen-
tence of deatli it shall be lawful for the said Court, and such
Court is hereby required to order and direct such execution to be
doue on such offender not sooner than three months after such
sentence recorded and to order the defendant to remain in close
confinement until such sentence be executed or the defendant be
otherwise disposed of; and the said Court shall immediately
after such sentence order the proper officer to.transmit forthwith
to the Governor the whole record of the proceedings certified by
him for the consideration of the Governor aforesaid.

DCLXXVI. The Governor may thereupon require the opin-
ion of the Judges of the Superior Courts and of the Public Pro-
secutor, or of any of them, upon the statement so furnished.

DCLXXVII. No Judge, Court or officer, other than the Gov-
ernor, can reprieve or suspend the execution of a judgment of
death, except the Sheriff, in the cases provided in the next çight
articles.

DCLXXVIII. No person so imprisoned shall be executed in
pursuance of such sentence until a warrant shall be issued by



the Governor, under the Great Seal of this Province, directed to
the Sheriff of the district or county where the defendant is im-
prisoned, commanding the Sheriff to- cause the sentence of death
to bc carried into execution in his district or connty, which war-
rant the Sheriff shall obey as therein directed.

DCLXXIX. Every person sentenced todeath shall, afer judg-
ment, be confined in some safe place within the prison, apart
from ail other prisoners, and shall be fed with bread and water
only, and with no other food or liquor, except in case of receiv-
ing the Sacrament, or in case of any sickness or wound, in which
case the surgeon of the prison may order other necessaries to be
administered ; and no person but the gaoler and his servants, and
the chaplain and surgeon of the prison, shail have access to any
such convict, without the permission in writing, of the Court or
Judge before whorn such convict shall have been tried, or of the
Sheriff or his Deputy.

DCLXXX. Where any person shallbe convicted of any offence
punishable under this Act, for which imprisonnent may be
awarded, it shall be lawful for the Court to sentence the offen-
der to be imprisoned, or to be imprisoned and kept to bard labor
in the common goal, or bouse of correction, and also to direct
that the offender shall be kept in solitary confinement for any
portion or portions of the term of such imprisonment or of such
imprisonment with hard labor, not exceeding one month at any
one time, and not exeeding three months in any one year, as to
the Court in its discretion shall seem meet; provided that the
last article shall not apply to the punishment of imprisonnent
in the Penitentiary.

DCLXXX. In the case of every felony, every principal in
the second degre, and every accessory before the fact, shall be
pimishable with death or otherwise, in the same manner as the
principal in the first degree is by this Act punishable ; and every
accessory after the faet to any felony punishable under this Act,
(except only a receiver of stolen property,) shall on conviction
be liable to be imprisoned for any termn noi exceeding two years;
and every person who shall aid, abet, counsel or procure the
commission of any misdemeanor punishable -nder this Act,
shall be liable to be indicted a9 a principal offender.

DCLXXXII. The punishment of the pillory is abolished.

DCLXXXIlL If the defendant have been convicted of two or
rnore offences, before judgment on either, the judgment may be
that the imprisonment npon any one may commence at the
expiration of the imprisonment upon any other of the offences.

G. 4, c. 23, e. 10; 1 Lcach. 636; 1 Ch. C. L. 718.

DCLXXXIV. A judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be satisfied.
specifying the extent of the imprisonment; and when the ofCn-
ders are jointly convicted the fine may ha joint.

1 Ch. C, L. 718.

DCLXXXV. Where two or more are indicted for an offence,
including a lesser one of the same degree, and one or more are
convicted of the greater and others of the lesser offence, judg-
nment may be severally given according to theirdifferent offences.

1 Mood. 520.
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DCLXXX VI. If a general verdict of felony be rendered on an
indictment therefor, but the first, in the opinion of the Court, shew
a misdemeanour only, the judgxent shal be for the latter.

Str.1133; 1 R. & M. 397.

DCLXXXVII. On special verdict the Court is strictly confined
to the facts expressly found and cannot supply any want by ar-
gument or implication from what is found.

lawk. P. C. b. 2, c. 47, à. 9.

DCLXXXVII. No person under sentence of death shall b
brought up to receive another sentence.

R. & R, 268.'

DCLXXXIX. If the extent or amount of penalty is discretion.
ary..with the Court, it shal not be excessive, (8 D. & R. 173; 5
B. & C. 395), and the Court may vary that extent and anount, at
any time and from time to time during the tern, assizes or ses.
sions in which the judgment therefor shall have been pronounced.

1 Ch. C. L. p. 722; Hawk. P. C. b. 2, c. 48, s. 20.

DCXC. If the amount of a fine has been miscalculated, the
Court, on motion, may alter the rule for judgment and entry roll
for so much (3 Smith, 366), but not afer the judgment has been
formnally recorded.

1 Ch. C. L. 722; Ch. Bunn. I Judgtnent.'

DCXCL The time and place of execution of a felon are no
part of the sentence.

1 Leach, 67; 3 Bro. P. 0.517.

DCXCII. Upon conviction of a nuisance which is alleged to be
a continuing nuisance, judgment is to be given for its abatement.

8 T. R. 142; 7 T. R. 467.

DCXCIII. The judgment may be suspended if the Court be
satisfied that the nuisance is abated (13 East. 164) or money
given for its abatement, (Corner's P. 144.)

DCXC IV. When judgment upon a conviction is rendered, the
Clerk must enter the same upon the minutes, stating briefly the
offence for which the conviction has been had, and must imme-
diately annex together and file the following papers, which con-
stitute thejudgment roll:

1. A copy of the minutes of a challenge interposed by the de-
fendant to the panel of the Grand Jury or to an individual Grand
Juror and the proceedings and decision thereon :

2. The indictment and a copy of the mainutes of the plea or
demurrer:

3. A copy of the minutes of a challenge which may have been
interposed to the panel of the trial Jury or to an individual Juror
and the proceedings and decision thereon,

4. A copy of the minutes of the trial:

5. A copy of the minutes of the judgment:

,. The bill of exceptions if there- be one.



CilAPTER w.
THE EXECUTION.

695. Authority for the execution of a judgment, except deatb.
696. Commitment of th'defendant.
697. Judgment of imprisonrnent, by whom and how executed.
698. Power of Sherifr ta require assistance. Refusai to assist, ho

punished.
699. Warrant of execution upon judgment of death. Time of execu.

tion.
700. Presiding Judge to tranimit warrant to Sheriff.
701. If good reason te suppose defendant insane, Jury tojaquire into

it, how und by vhom ordered.
702. Duty of public prosecutor upon the inquisition.
703. Inquisition, how certified and filed.

704, 705. Proceedings upoa the dnding of the jury.
706. If good renson te suppose female defendant pregnant, jury ta

inquire into it, how and by whom ordered. Proceed'igs upoil
the inquisition.

707. Proccedings upon the dnding of the jury.
708. Proccedings when judgment of death, remaining in force, has net

been executed.
709. Funishment of death, how infdicted.
710. Execution, where to take place.
711. Who to be present at the execution.
712. Certificatn of the execution.
713. Certificate, bow fled and published.
714. Commencement of imprisoument in Penitentiary.
715. No execution is lawful wbich varies from the judgment.
716. Execution te be doue as required by the watrant.
717. If net dead after cut down, te be bung again.
718. Fines and penalties, how levied by Sheriff.
719. Writ of execution.

DCXCV. When a judgment except of death has been pro.
nounced, a certified copy of the entry thereof upou the minutes
must be forthwith furnisbed to the officer whose duty it is to exe-
cate the judgment, and no other warrant or authority is necessary
to justify or require its execution.

4 BI. C. 403; 2 Hale, P. C. 410; 1 Ch. C.L. 780 et sec.

DCXCVI: If the judgment be imprisonment, or a fine and im-
prisonment until it be paid, the defendant must forthwitîh be
committed to the custody of the proper officer and by hima de-
tained until the judgment be complied with, and the period of
such imprisonment shal be held to commence fron the period of
the passing of such sentence.

DCXCV. When thejudgment is imprisonment in a district
or county jail, or a fine and that the defendant be imprisoned
until it be paid, the judgnent must be executed by the Sheriff of
the district or county. In ail other cases when the sentence is
imprisonment, the said Sheriff nust deliver the defendant to the
proper officer in execution of the judgment.

DCXCVII. If the judgment be imprisonment except in a dis-
trict or county jail, the Sheriff must deliver a copy of the entry
of the judgment upon the minutes of the Court together with the



body of the defendant, to the keeper of the prison in which the
defendant is to be imprisoned.

DCXCIX. The Sheriff or his deputy while conveying the de-
fendant to the proper prison, in execution of a judgment of im-
prisonment, lias the same authority to require the assistance of
any person in the Province in securing the defendant and in
retaking him if he escape, as if the Sherif were in his own dis-
trict or county ; and every person who refuses or neglects to assist
the Sherff when so required, is punishable as if the Sheriffwere
in his own district or county.

DCC. When judgment of death is rendered the presiding
Judge must sign and deliver to theSheriff'ofthe county a war-
rant, stating the conviction and judgment, and appointing a day
on which the judgment is to be executed, which must not be less
than three months from the time of the judgment.

DCCI. If,'after judgment of death, there be good reason to
suppose that the defendant has become insane, the Sheriff of the
county, with the concurrence of a Judge of the Court by which
the judgment was rendered, may sunmon from the list of Grand
Jurors, a Jury of twelve persons to inquire into the supposed
insanity, and must give immediate notice thereof to the Prose-
cuting Attorney of the district or county.

DCCII. The Prosecuting Attorney must attend the inquisition,
and may produce witnesses before the jury; for which purpose
he may issue process in the sane manner as for witnesses to
attend before a Grand Jury; and disobedience thereto may be
punished at the next Criminal Court in the district or county, in
the same manner as disobedience to process issued by that Court.

DCCIII. A certificate of the inquisition must be signed by the
jurors and the Sheriff, and filed with the Clerk of the Court in
which the conviction was had.

DCCIV. If it be found by the inquisition that the defendant
is sane, the Sheriff may execute the judgment ; but if it be found
that he is insane, the gheriff must suspend the execution of the
judgment until he receive a warrant from the said Judge who
shall have tried the question of insanity. directing the execution
of the judgment.

DCCV. If the inquisition find that the defendant is insane, the
Sheriff must imrnmediately transmit it to the Governor, who may,
when the defendant becomes sane, issue a warrant appointing a
day for the execution of the judgment.

DCOVI. When there is good reason to suppose that a female,
against whom judgment of death is rendered, is pregnant, the
Sheriff of the county, with the concurrence of a Judge of the
Court by which the judgment was rendered, may summon a Jury
of six physicians of the county to inquire into the supposed
pregnancy. Immediate notice thereof must be given to the
Attorney of the section of the Province. The provisions of arti-
cles and , apply to the proceedings upon the inquisition.

DCCVII. If it be found by the inquisition that the fenale is
not pregnant the Sheriff must execute the judgment. Ifhowever,
in the case of a female, it be found that she'is pregnant, the
Sheriff must suspend the execution of the judgment and trans-
mit the inquisition to the Governor.



DCCVIIL When the. Governor is satisfied that the female is
no longer pregnant, he may isshe his warrant appointing aday
for the execution of the judgment.

DCCIX. If, for any reason, a judgment of death have not
been executed, and it remains in force, any Superior Court, onthe application of the prosecuting Attorney of the district or
county where the conviction was had, must order the defendant tobe brought before it; or if he be at large, a evarrant fo. hisapprehension may be issued by that Court, or by a Judge thereof.

DCCX. Upon the defendant being brought before the Court itmust inquire into the facts, and if no legal reason exist against
the execution of the judgment, must nake an order that theSherifi' of the proper district or county execute the judgment ata specified time. The. Sheriff must execute the judgment
accordingly.

DCCXI. The punishment of death must be inflicted by bang-ing the defendant by the neck until he be dead.

.DCCXII. A judgment of death must be executed within thnewalls of the jail of the district or county in which the convic-tion was had, or within a yard or enclosure adjoining the jail..

DCCXIII. The Sheriff or his Deputy of the county must be
present at the execution, and must require the presence of twophysicians and four reputable citizens, to be selected by him.-
He must also, at the request of the defendant, permit any minis-
ter of the gospel vhom the defendant may naine, and any of his
relatives, to attend the execution ; and also such peace officers as
the Sheriff or under-sheriff may deem proper. But no other
persons than those mentioned in this section, can be present atthe execution; nor can any person under age be allowed to wit-
ness the same.

DCCXIV. The Sheriff or his Deputy attending the execu-
tion must prepare and sign with his name of office a certificate
setting forth the time and place of the execution, and that thejudgment was executed upon the defendant, according to theprovisions hereinbefore contained ; and must cause the certificate
to be signed by the public officers, and by at least three persons
not relatives of the defendant, who witnessed the execution.

. DCCXV. The Sheriff or his Deputy must cause the certifi-
cate to be filed in the office of the Clerk of the Peace for thedistrict or county where the execution vas had, and a copy
thereof to be published in the Gazette of Canada, and in one
newspaper if any printed in the district or county.

DCCXVL The period of imprisonment in the Provincial
Penitentiary, in pursuance of any sentence passed under this
Act or under any other Act relating to the pucishment of offences
by confinement and imprisonment in the Provincial Penitentiary,
shall be held to commence from the period of passing such sen-tence whether the convict upon whom such sentence shall bepassed, shall be removed to the said Provincial Penitentiary forth-with, or be detained in custody in any other prison or place ofconfinement previously to such removal.

W16 9



DCCXVII. No execution is lawful which varies from the
judgment, unless such variation be warranted by some express
and lawful authority.

Hawk. P. C. b. 2, c. 51, s. 5; Fost. 269,270.

DCCXVIII. In capital cases execution is to be done upon the
offender at the tine and place specified in the warrant.

DCCXIX. If the offender after hanging be cut or taken down
before ho is actually dead, ho shall be again hanged until he be
dead.

2 Hale, P. C. 412; 4 BL. Com. 405.

DCCXX. After judgment a warrant may issue to bring inthe
party convicted if he is not in custodY.

DCCXXI. Fines and penalties shall be levied by the Sheriff
by warrants of distress or execution as in civil cases.

DCCXXIL A writ of restitution when allowed to a party shall
be granted by the Court and executed by the Sheriff as other
writs, but the granting of such writ is discretionary vith the
Çourt.

5 Ad. & El. 826; 3 M. & R. 82q.



TITLE X.

OF APPEALS AND REMOVALS.

1. Appeals, when allowed, and how taken.
2. Dismissing an appeal for irregularity.
3. Argument of the appeal.
4. Judgment upon appeal.
5. Removal of Indictment.

CHAPTER I.

APPEALS, WHEN ALLOWED, AND HOW TAKEN,

723. Writs of error and of certiorari, abolished.
724. Appeal substituted, as provided in this chapter.

725-730. Proceedings in appeal.
731. Parties, liow designated in appeal.
732. lu what cases appeal may be taken by defendant.
733. In what cases by the Queen.

734, 735. In what cases by either party.
736. Must be taken within one year after judgment.

737, 738. Appeal, how taken.
739. Appeal by the Queen, not to stay or affect the judgment until

reversed.
740. Stay of proceedinge on appeal fromjudgment of conviction.
741. Stay, upon appeal to Superior Court from judgment of lower

Court afärming judgment of conviction.
742. Certificate of stay not to be granted but on notice to prosecutor

or his Attorney.
743, 744. Effect of the stay.

745. Transmitting the papers to the appellate Court.

DCCXXIH. Writs of error and of certiorari in criminal ac-
tions as they have heretofore existed, are abolished ; and hereaf-
ter the only mode of falsifying or reviewing a judgment or order
in a criminal action, is that prescribed by this chapter.

DCCXXIV. The party aggrieved whether the Queen or the
defendant, may appeal from such a judgment or order in the
cases prescribed in this chapter.

1 East. 303; 49 R. 161; 2 T. R. 89; 4 Burr 2456; 4 M.&.S. 74e.

DCCXXV. The appeal may be taken for matter not apparent
upon the face of the record, and fo matter apparent upon the
face thereof.

DCCXXVI. Matter not apparent is the want of authority in
the Court, person or persons by whom the judgment or order
was pronounced.

1 Hale, P. C. 661 ; 4 BI. C. 391; 1 Ch. C. L. 644, 6, 7.



DCCXXVII. Matter apparent is ail such as is sufficient to ar.
rest or bar a judgment (1 Ch. C. L. 752), and also any material
defect in the judgment itself (1 Ld. Kenyon, 48, 267; I Ch. C.
L. 752), as sentence to punishment not warranted by law (R. &
R. 253.)

DCCXXVIII. An appeal upon a judgment in fact can be as-
signed for error which contradicts the record.

2 B. & Ad, 362; 4 C. & P. 415.

DCCXXIX. On an appeal, the indictment and other proceed-
ings thereon must be removed into the Court of Appeal.

1 Ch. C. L. 749.

DCCXXX. A judgment of an inferior Court can only be
reversed in appeal.

DCCXXXI. The party appealing is known as the appellant
and the adverse party as the respondent. But the title of the
action is not changed in consequence of the appeal.

DCCXXXII. An appeal to the Court of Appeal may be taken
by the defendant from ajudgment on a conviction; and upon the
appeal any actual decision of the Court or judgment appealed
from in an intermediate order or proceeding forming part of the
judgment roll, may be reviewed.'

DCCXXXI. An appeal to the said Court of Appeal rnaybe
taken by the Sovereign in the following cases, and no other:

1. Upon a judgment for the defendant, on a demurrer to the
indictment:

2. Upon an order of the Court, arresting the judgment.

DCCXXXIV. The defendant or his heir, executor or admin-
istrator only can sue out an appeal.

Bawk. P. C. b. 2, c. 50, s. 11 ; 4 Bl. Com. 392; 1 Ch. C. L. 747.

DCCXXXV. Unless some real error be assigned, error in law
shal not be admitted, though error in fact may be admitted.

4 Burr. 2551.

DCCXXXVI. An appeal must be taken within one month
after thejudgment was rendered.

DCCXXXVU. An appeal must be taken by the service of a
notice in writing, on the Clerk with whom the judgnent roll is
filed, stating that the appellant appeals from the judgment.

DCCXXXVIII. If the appeal be taken by the defendant, a
similar notice must be served on the prosecuting attorney of the
county or district in which the original judgment was rendered.

DCCXXXIX. If it be taken by the Sovereign a similar notice
nust be served on the defendant if he be a resident of or impri-

soned in the city or county or district; or if not, on the counsel
if any, who appeared for him on the trial, if he reside or transact
his business in the county or district. If the service cannot after
due diligence be made, the Appellate Court upon proof thereof
may make an order for the publication of the notice, in such
newspaper and for such time as it deems proper.



DCCXL. At the expiration of the tine appointed for the pub-
lication, on filing an affidavit of the publication, the appeal be.
comes perfected.

DCCXLL An appeal taken by the Sovereign in no case stays
or affects the operation of a judgment in favor of the defendant
until the judgment is reversed.

DCCXLII. An appeal to the said Court of Appeal from a
judgment of conviction, stays the execution of the judgment upon
fyling with the notice of appeal a certificate of the presiding
Judge ofthe Court in which the conviction was had, or of a Judge
of one of the Superior Courts that in his opinion there is a pro-
bable cause for the appeal, but not otherwise.

DCCXLIII. An appeal to the Court of Appeal from a judg-
ment of any Court of Criminal Jurisdiction or any Judge thereof
affirming a judgment of conviction, stays the execution -of the
judgment appealed from upon filing, with the notice of appeal,
a certificate of a Judge of the Court of Appeal or of the Superior
Court, that in his opinion there is probable cause for the appeal,
but not otherwise.

DCCXLIV. The certificate mentioned in the last two articles
cannot, however, be granted upon an appeal on a conviction of
felony until such notice as the Judge may prescribe has been
given to the prosecnting attorney of the section where the con-
viction was had, of the application for the certificate. But the
Judge may stay the execution of the judgment in the meantime.

DCCXLV. If the certificate provided in articles 743 and 744
be given, the Sheriff must, if the defendant be in his custody,
upon being served with a copy of the order, keep the defendant
in his custody without executing the judgment, and detain .him
to abide the judgment upon the appeal.

DCCX LVL If before the granting of the certificate the execu-
tion of the judgment have commenced, the further execution
thereof is suspended, and the defendant must be restored by the
officer in whose custody he is, to his original custody.

DCCXLVII. Upon the Pppeal be'ing taken, the Clerk with
whom the notice of appeal is filed, must, within ten days there-
after, without charge, transmit a copy of the notice of appeal
and of the judgment roll to the Clerk of the Coart of Appeal.

CHAPTER IL.

DISMISSING AN APPEAL FOR IRREGULARITY.

748. For what irregularity, and how, dismissd,
719. Dismissal for want of return.

DCCXLVIII If the appeal be irregular in a substantial pâr.
ticular, but not otherwise, the Court may, on any day in'term,
on motion of the respondent, upon five days notice. with copies
of the papers on which the motion is founded, order it to be
dismissed.
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DCCX LIX. The Court May also upon like motion, dismiss the
appeal, if the return be not made as hereinbefore provided,
uiless for good cause. the time for that purpose be enlarged.

CHAPTER 111.

ARGUMENT OF THE APPEAL.

7.50. Appeal to Supreme Court, how and PLere brought tu argument.
751. Appeal to Court of Appeai, how brought to argurnent.
752. Notice of argument to counsel for defendant.
753. Papers, by whom furnished, and efreet of omission.
754. Judgment of affirmance may bc without argument if appellant fail

to appear. Rev.ersai-only upon argument, 4bough.respondent fait
to appear.

755. Number of counsel to be beard. Defendant' counsel to dose the
argument.

756. Defendant need not be present.

DCCL. An appeal to the .said Court of Appeal may be
brought to argument by either party on four days notice, on any
day in term held 'by the said Court.

DCCLI. If a counsel within four days after tbe appeal have
giveb notice to the prosecuting Attorney that he.appeas.fQr.the
defendant, notice of argument must be served on hini instead of
-the defeudant, otherwise notice must be servei as the C.ourt May
direct.

DCCLD. When the appeal is called for argument, the. appelP
ant must furnish the Court with copies of the .noticç.of.appeal
and judgment roil. If he fail to do so the appeal must -be dis-
missed, unless-the Court otherwis.e direct.

DCCLID. Judgm>ent of affirmance may be given without
argument if the appellant fail to appear. But judgment of
reversai can only be given upQn argument though the resppn-
dent fail to appear.

DCCLIV. Upon the argument of appeal, if-the offence be pun-
ishable with death, two counsel on each side must be heard, if
they require it, except in reply, when only one shall be heard.-
In any other case the Court may in its discretion, restrict the
argument to one counsel on each side. The counsel for the
defendant is entitled to the closing argument.

DCCLV. The defendant need not personally appear, in the
appeUlate Court.



CHAPTER IV.

JUDMENT UPON APPEAL

756. Court to give judgme.nt, with.out regard to.technicai errors, defects
or exceptions, not. afecting substantial rightd.

757. ,1ay reverse, affirm or modify the judgment, and order a netw trial.
758. New trial, wyhere to be badl.
7M0. Defendant to be discharged on reversal of judgment against him,

where.new trialis not ordered.
760. Judgment to be .executed on affirmance .agairat the defendept.
761. Judgent of appellate Court, how entercd and remitted.
762. Papers returned nlot to be remitted.
763. Jurisdiction of Appellate Court ceaies afterjudguient remitted.

763-a. Effect of reversal.
b. Defendant upon re.verpl to.reenter on ,snds.granted.
c. Reversal from technical enor,no.rçlief to dcfrpdant.
d. Reversal ofjudgm3ent against prinqipt, rqleives~ecessory.

DCCLVI. After hearing the appeal the Court mustgive jqdg-
ment, .without regard to technicae erroirs or .dett4s, or to.eüéep-
tions vhich.do not affect the substantial rights.of the parties.

DCCLVII. The Appellate Court may reverse, affirm, ormQdify
the judgment appegled from, and may, if necessary or prpper,
order a new trial.

DCCLVIIL When a new trial is ordered, it may be directed to
he had, in the Court of such District or County having criminal
jurisdiction therein.

DCLIX. If a judgment against the Defendant be reversed,
without ordering a new trial, the Appellate Court must direct, if
he be in custody, that he be discharged therefrom, or if he be
admitted to bail, that his bail be exonerated, or if money be de-
posited instead of bail, that it be refunded to the defendant.

DCCLX. On a judgment of affirmance against the defendant,
the original judgment must be carried into execution, as the Ap-
pellate Court may direct.

DCCLXI. When the judgment of the Appellate Court is given,
it must be entered in the jûdgm'ent book, and a certified copy of
the entry forthwith remitted to the clerk with whom the original
judgment is fyled, or if another trial be ordered in another dis-
trict or county, to the clerk of that district or county, unless the
judgment be rendered in the absence of the adverse party, in
which case, the Court may direct it to be retained, not exceeding
ten d4ys.

DCCLXII. The papers returned to the Appellate Court, must
there remain of record, and are not to be remitted to the Court
below.

DCCLXIll. After the certificate of the judgnent has been
remitted, the Appellate Court bas no further jurisdiction of the
appeal, or of the proceedings thereon ; and all orders which may
be necessary to carry the judgment into effect, must be made by
the Court to which the certificate is remitted.



DCCLXIII--a. The effect of a reversal of a conviction shall
render such judgment and all former proceedings null and void,
and the. defendant if living, and if dead his heir or personal
representative respectively, shall be restored to all things which
such defendant may have lost by such judgment and proceedings,
and shall stand in every respect as if he had never been charged
with the offence in respect ofwhich such judgment was rendçred :
but if the execution only be erroneous, that only shall be reversed.

Hawk. P. C. b. 2, c. 50, s.19; 4 BI. Com. 393; 1 Ch. C. L. 756.

b. If the defendant had any lands at the time of his attainder,
and the same have been granted away by the Crown, he may
re-enter upon them in the same manner as if hc had been dis-
seized.

ib.

c. Provided that if the reversal be by reason of some technical
error in the judgment or subsequent process, the defendant shall
be liable to a new trial for the offence in respect of which the
judgment is reversed.

Ib.

d. By the reversal of thpjudgment against the principal,that
against the accessory before the fact indicted, together with the
principal for any offence, becomes ipso facto null and void, and
au the like consequences follow as regards the accessory as fol-
low in the case of the principal.

1 Roll. Abr. 777; Hawk. ib. s. 4; Ch. C. L. 756.
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CUIAPTER V.

REMOVAL OF INDICTMENT.

763-a. Who entitled to order of removal.
b. Statutes taking away certiorari, bind all parties.
c. To grant such order, difficulties must be pointed out.
d. If fair trial be doubted, &c. removal to Superior Court,
e. Removal may be before or after indictment.
f. When defendant nay remove indictment.
g. Not after acquittal, though surreptitiously obtained.
h. Procedendo, rhen awarded.
i. For what cause removal aftcr judgment.

j. The effect of the order of removal.
, . Receipt of order, stay of proceedings.
m. Recognizance required for removal.
n. Order granted on application of ee of sereral.
o. No removal for indictment for disorderly houses.
p. Depositions not removable.
q. Several concurring in application.
r. If order be unduly obtained.
s. When habeas corpus May issue.
t. When application to be Made.
u. Issue of writ not of course.
v. Service how made.

w. Rensonable time for service.
X. Contents of returm.

y, z. What suflicient reture.
aa. Facts in returm to be taken as truc.
bb. Returm may bc confessed and avoided.
cc. Return amendable.
dd. How Counsel to be beard.
ee. Remanding of defendant.
ff. Irregular arrest will not dicharge if gQod ground exist.
gg. Commitment for contempt in execution.
Ah. When no warrant of commitment, bail to be taken.
ii. Rules applicable to bail generally, to apply in this case.

DCCLXIII-a. All parties aggrieved are entitled to an order
of removal, unless otherwise herein provided, on application
shewing special -cause, either for the prosecution or the defence.

As to the prosecutor,
1 East. 303; 1 T. IL. 161; 2 T. R.89; 4 Burr.2456;

Hawk. P. C. b. 2, c. 27, a.27.

As to a defendant,
4 M. & S. 744.

b. Statutes which take away the Writ of Certiorari or order
of removal shall be deemed to bind all parties, prosecutor and
defendant, whether such party be the Crown or an individual,
unless the contrary intention appear.

15 East. 341; 4 Ad. & El. 198; Corners, P. f1.

c. To induce t1ie Court to grant such order on the ground that
legal difficulties are likely to occur, they must be pointed out.

5 Dowl. P. C. 41r; 4 Ad. & EL 539; 8 Dowl. P. C. 138.

d. Circumstances which render it probable that the defendant
will not bave a fair and impartial trial in the Court below, or
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that specific legal difficulties are likely to arise upon the trial, or
that questions of fact will arise requiring proof by the evidence
of scientific persons, are proper to be submitted to the Superior
Court on application for the Writ.

1 W. H. & H. 25, 5 Ad. & El. 529; 8 Dowl, P. C. 12s;
4 Jur. 413, 656, 292; 2 H. & W. 293; 1 Ch. 175,n.;3
1). & R. 301 , 1 W. B. & H. 35 ; 4 Dowl. P. C. 607.

c. The removal into the Superior Court may bc ordered as
well before as after indictment found.

40 G. 3; 1 G. 4, c. 4, s. 4; Corners, P. 52.

f. The prosecutor may remove an indictnent at any time be-
fore trial (2 Dowl. P. C. 520), but after conviction it shal not be
rernoved, except for special cause (2 Str. 1227 ; 6 T. R. 145 ; 1
East, 411 ; 2 Burr. 749.) .

g. After acquittal on an indictment in the lower Court, though
the verdict bas been surreptitiously obtained by a violation of
the practice of the Court, no order shall be allowed for the pur-
pose of setting aside the verdict and granting a new trial.

1 Dowl. P. C. 578; Corncra, P. 53.

h. If the indictment be removed after conviction, in order to
move in arrest of judgrnent, the Court shall award a procedendv
without hearing the objections.

6 T. R. 145.

i. No record shall be removed after judgment except in order
to carry the judgment into execution (7 T. R. 375 ; 1 Bar. &Cr.
142; Corners, P. 53), and except as to defendants who of right
shall have such order. Provided that any Court on the applica-
tion of the public prosecutor, may after sentence of death en-
tered and recorded at the Assizes, order the removal into the Su.
perior Court of the Judgment Roil, and also order that the
defendant so convicted be brought up (2 Ad. & Ell. 266.)

j. The effect of the order is to renove all the proceedings in
the Court below up to the time of receiving the order (1 East.
298 ; Hawk. P. C. b. 2, c. 27, s. 73), even though the indictment
Las been discontinued in the Court below (ib.. s. 74); but to be
effectual the order must be delivered before the time for its return
has expired (Hawk. P. C. b. 2, c. 27, s. 59).

k. On receiving the order ail proceedings, vhether completed,
commenced or continuing shall be absolutely stayed, although
the order may have been awarded against the law.

Camp. 129.

i. An order of removal having been lodged in the Court where
the indictment was found, before trial, al] former proceedings in
that Court are superseded, and the proceedings mist begin anew
in the Court to which the removal is ordered.

Corners, P. 127.

m. No order for removal shall in any case be granted unless
the party applying therefor, the Publie Prosecutor excepted, pre-
viously enter into recognizance with sureties .t the arnount of
£20 to appear at the retum of the order and proceed thereon to
final judgment in the Court into which the indictment shall be
removed.

n. The order may be granted on the application of one of
several defendants (Corners, P.·a3; 4 Ad. & ElU. 513) and shail
avail to all (Corners, P. 54.)
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v. No such order shall be allowed for indictrnents found for
keeping disorderly houses.

p. Depositions taken before a magistrate for an offence shall
not be removed from an inferior Court when the recognizances
have been discharged in that Court.

6 Jur. 149.

q. Where several defendants concur in the application for an
order of removal, each must enter into a separaterecognizance.

r. If an order is unduly attained, or it has issued illegally or
improvidently, or the defendant has neglected to perform the con-
ditions of his recognizance, or that bad or insufficient sureties
have been put in, or that the recognizance has been unduly
entered into, or for other such just cause, the Superior Court or a
Judge thereof in vacation will, at discretion, award an order of
procedendo or require the defendant to put in better bail, or quash
the allowance and return of the order.

Corncrr, P. 58.

s. The writ of habeas corpus may issue in term or in vaca-
tion in the manner and under the provisions of the laws as the
sane are in force in cither section of the Province, and under
such rules, order and practice therefor as are recognized in each
such section.

t. The application for a writ of habeas corpus, whether made
to the Court in term or to a Judge in vacation, must be upon affi-
davit sheving sufficient ground for the interference of such
Court or Judge.

3 B. & Ad. 420.

u. The issue of such writ is not of course, but must he sup-
ported by affidavit upon which the Court or Judge will exercise
a discretion to award the same. (2 Ch. R. 207; 3 B. & Ad.
450 S. C.; Ch. Burns. Hab. Corp.) No such writ shall issue
for an alien enemy. (2 W. BI. 1324 ; 2 Burr. 705.)

v. The writ must be served by actual delivery to the party to
whom it is directed, or by leaving it at the place of restraint or
confinement of the party confined, with the servant or agent of
the person so confining or restraining him (56 G. 3, c. 100,s.
2 & 6; Corners, P. 114); if it be directed to more than one, copies
shall be first served on all but the principal, shewing theoriginal
writ to each, and the original shal thereafter be delivered to
such principal (Corners, P. 114).

w. A reasonable time for the return must be allowed in ail
cases.

9 Doni. P. C. 195.

z. The return must contain a copy of the prisoner's detainer,
and, if the body be not brought, the reasons stated distinctly and
unequivocally why it is not and cannot be obeyed, or that the
party was not at any time before or at the time of the service of
the writ or afterwards and is not in the custody, power or con-
trol of the person making the return.

5 T. R. 89; 2 W. BI. 1204; Corners, P. 115.

y. It is a sufficient return to such writ that the party is in
custody tinder the sentence of a Court of competentjurisdiction,
to inquire of the offence and pass such a sentence, without setting
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forth the particular circumstances necessary to warrant such a
sentence.

1 East, 303.

z. Such returns do not require minute correctness pr.ovided the
substance of the facts be stated.

Cornere, p. 115 ; 2 Roll. R 157; 9 Add. & EU. 789.

aa. The facts stated in the return shall be taken te be true
until they are impeached.

Corners, 116.

bb. The return may be confessed and.avoided by fyling a sug-
gestion of matters not contradictory of the return (Corners, P.
117), or its truth may bc impeached on a motion for an at-
tachment.

ce. The return is amendable by leave of the Court or Judge
after it has been filed, or a new one may on leave be substituted.

dd. On a motion te discharge defendant brought up on habeas
corpus, the prisoner or bis counsel is first heard, then the prosec-
ting counsel, and the counsel for the prisoner in reply.

9 Add. & EU1.213.

ee. The defendant may be romanded frorn time to time to the
same custody; or he may during a reasonable time bebailed de die
in diem until it bp determined in what manner to deal with him.

Bac. Abr. Hab. Corp. 3. 13; 5 Mod. 19.

f. An irregnlar arrest or defective or informa] warrant will
net discharge the defendant, if the Court or Judge, from the
depositions returned, see that an offence has been committed and
a reasonable ground of charge exists against him, but he shall
be remanded or bound over by recognizance to answer the charge.

3 Eait, 157; Cald. 295; 1 B.& C.258; Ch. C. L: 132;
'9 B. & C: 446; 5 Mod. 19 ; Vaugh. 137.

gg. A commitment by a Court of Record or by one of the
Houses of Parliament for a contempt, is a commitment in execu-
tion, and need not specify the particulars of the offence.

3 Wils. 199; Il Ad. & El. 273.

hh. Where there is no warrant of cornmitment shewing the
crime charged, the defendant is entitled te be bailed by the Court
or Judge before -whom he is brought.

2 Wils. 158; 1 Ld. Raym, 65; 1 Salk. 347.

ii. The rules relating to the number, sufficiency, and amount
of bail, shall apply to bail upon habeas corpus.
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CHAPTER VL

'IME OF PROCEEDING BY PROSECUTOlt

fj. When prosecator may bring indictmnent to trial.
U. Notice of trial, how given.

mm. Contents of notic-ý
nn. Proceeding in defaUlt at prosecutor to proceed.
oo. Service of notice.
pp. Want of notite.
qq. Insufficient notice.
rr. A defendant may compel proceeding to nial.
ss. No trial for felony without presence of defendant.
ti. Jury sworn on cross indictament.

nu. Staying proceedings in motter of nuisanc.
vu. When recognizances may be discharged.

ww. When indictments shall be submitted.
xx. When defendant may be discharged.

jj. The public prosecutor may bring.any indictment to trial
at what tine he thinks proper, subject to the discretion of the
Court on application of the* defendant for delay, and subject to
the provisions of this Code in respect thereof.

k. Notice of trial, whenever necessary, according to the
practice of the Court, or the provisions hereof, must in all cases
be given by either party to the other, but at no longer interval
than five days, and if the case remain untried for want of jurors,
absence of witnesses, or other cause, the notice must be renewed.

Il. The notice of trial must specify the nature of the offence,
and is to be signed by the party or his attorney.

mm. If default be made by the prosecutor to proceed on the
day appointed, the prosecution shall be discharged; if the defen-
dant fail to appear, the prosecution, if for misdemeanor, but not
otherwise, shall proceed as if he had appeared.

nn. The service of the notice shall be made personally on the
party ; if he cannot be found, on affidavit shewing the fact, the
.Court shall order what service shall be sufficient, and proceed-
ings shall be had accordingly.

oo. Want of notice is waived by the appearance of the party.
1. C. & P.660.

pp. An insufficient notice is not waived by appearance of the
party, or statements by himself or his Counsel of snch insuf-
ificiency, or that his witnesses are unable to attend.

8 C. & P. 109.

qq. A defendant under recognizance to answer for an offence
at the next sessions, assizes, or term of a criminal court, or to
an indictment found at a previous term, assizes or sessions may,
on giving due notice to the prosecutor, compel him to proceed
to.trial. at the next term, assizes, or sessions.

1 Leach, 111, 8 C. & P. 676; 9 C. & P. 284.
Z169



rr. The Court will not in any case of felony appoint a time
for trial unless the defendant be brought to the bar, and be per.
sonally present in Court, when an order is made forthe purpose,

Str. 826.

ss. When there are cross indictments for assaults, the jury
miay be sworn in both at the same time.

8 C. & P. 250.

ti. The Court will not stay proceedings on an indictment
for a publie nuisance, on the ground that the original private
prosecutor abandoned the prosecution, which was then continued
by another.

3 B. & A. D., 757.

uu. It is discretionary with the Court to discharge recog-
nizances of parties bçund to prosecute, without indictrment pre-
ferred, on the ground of defect of evidence or other sufficient
cause.

6 C. & P., 342.

vv. An indictent shall be submitted tothe Grand Jury against
a defendant in the term in which he may be committed, if sa
comnitted in the first ten days of that term or at any time
in the vacation preceding such term, and if not so subnitted
the defendant shall be discharged on his own recognizance.

tow. The defendant may be' discharged on bis own recogniz-
ance ifno proceedings are had against him in the terma succeeding
that in which the indictment is found; and he shal be discharged
absolutely if no such proceedings are had during two terns after
indictment foind.



TITLE Xi.

OF MISCELLANEOUS PROCEEDINCS,

1. Bail.
2. Compelling the attendance of witnesses.
3. Examination of witnesses, conditionally.
4. Examination of witnesses, on commission.
5. Inquiry into the insanity of the defendant before trial, or

after conviction.
6. Compromising certain public offences by leave of the

Court.
7. Dismissal of the action, before or after the indictment, for

want of proseention, or otherwise.
8. Remitting the punishment, in certain cases.
9. Proceedings against corporations.

jk. Entitling affidavits.
11. Errors and mistakes, in pleadings and procecdings,
12. Disposai of property, stolen or embezzled.
13 Reprieves, commutations and pardons,

CHAPTER 1.

BAIL.

1. In what.cases the defendant may be admitted to bail.
2. Bail, upon being beld to answer, before indictment.
3. Bail, upon an indictment, before conviction.
4. Bail, upon an appeal.
5. Surrender of the defendant.
6. Forfeiture of the undertaking of bail.
7. Re-commitment of the defendrnt, after baving given bail.

ABTICLE i.

IN WHAT CASES THE DEF.ENDANT MAY BE ADMITTED TO
MIL.

764. Admision to bail, defined.
765. Taking bail, defined.
766. Offences not bailable,
767. In what cases defendant may be admitted to bail, before conviction.
768. Nature of bail before conviction.
749. Nature of bail after conviction and upon oppeal.
770. Bail may be put in before arrest.

DCCLXIV. Admission to bail is the order of a competent
Court or magistrate, that the &fendent b di::chargcd frame .tual
custody upon bail.



DCCLXV. The taking of bail consists in the acceptance, by
a competent Court or magistrate, of the recognizance of sufdicient
bail for the appearance of the defendant, according to the terms
thereof, or that the bail will pay a specified sum.

DCCLXVI. The defendant cannot be admitted to bail, where
sfficiently charged,

1. With Treason.

:I. With murder,

3. With the infliction of a personal injury uponi another, likely
to produce death, and under such circunstances, as that, if
death ensue, the offence would be murder.

DCC LXVII. If the charge be for any other offence, he may be
admitted to bail, before conviction, a.' follows:

1. As a matter of right, in cases of misdemeanor:

2. As a matter of discretion, in all other cases.

DCCLXVIIf. After the conviction of an oflence not punaish-
able with death, a defendaut who bas appealed, and when there
is a stay of proceedings, but not otherwise, may bc admitted to
bail:

1. As a muatter of right, when the appeal is fromn a judgment
imposing a fine only:

2. As a matter of discretion, in all other cases.

DCCLXIX. Before conviction, a defendant may be admitted
to bail,

1. For his appearance before the magistrate, on the examina.
tion of the charge, or before being held to answer.

2. To appear at the Court, having jurisdiction of the offence,
upon the defendant being held to answer alfter examination;

1 Borr, 460

3. After indictment, either upon the bench warrant issued for
his arrest, or upon an order of the Court committing bim, or en-
larging the amount of bail, or upon his being surrendered by his
bail,-to answer the indictment in the Court in which it is found,
or to which it may be sent or removed for trial.

DCCLXX. After conviction and upon an appeal, the defen-
dant may be admitted to bail as follows:

1. If the appeal be from a judgment imposing a fine only, on
the recognizance of bail, that he will pay the same, or such part
ofit as the appellate Court may direct, if the judgment be affirm-
ed or modified or the appeal be dismissed:

2. If judgment of imprisonment bave been given, that he vill
surrender himself in execution of the judgment, upon its being
affirmed or modifled, or upon the appeal being dismissed.

DCCLXXI. Bail may be put in before the party indicted is
taken, in order to protect hin fron any process or swarrant is-

. suiug at the instance of the prosecutor.
Corners, P. 125.
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ARTICLI: Il.

BAIL, UPON BEING HELD TO ANSWER, BEFORE INDICTMENT.

772, 773. By what courts or magistrates defendant may be admitted to bail
774. At what time defendant may be admitted ta bail by a magistrate.
775. Order on Àabeas corps
776. In cities, if offence be be felony, application for admission ta bail

must be on notice.
777. Form of order, if made by the court.
7'78. Form of order if made by a magistrate.
779. If application be denied by a magistrate, no subsequent appUca-

tion enn be made to another magistrate.
780. Violation of last article a miidemeanor. Admission ta bail in

such case, bowy revoked or vacated.
781. On denial of application, by a magistrate, defendant may appeal

te court.
782. Manner of taking appeal.
783. Decision of court on appeal, final.
784. Bail, by whom taken.
785. How put in; nnd form of the undert aking.
786. Qualification of bail.

787, 788. Bail, how to justify.
789. Bail may be examined as to sufficiency.
7M0. Other testimony may. be received as totheir sufficiency.
791. Decision as ta their sufficiency; and filing affidavits ofjustifica.

tion and undertaking.
792. On allowance of bail, ànd execution of recognizance, defendabt

ta be discharged. Forarof discharge.
793. If bail disallowed, defendant to be detained until other bail be

put in and justify.

DCCLXXII. When the defendant has been held to answer,
the admission to bail may be by the magistrate by whom he is
su held, as follows:

1. By any mnagistrate when the offence charged is a mis-
demeanor, or a felony punishable with imprisonment. .

2. By a Judge of the Superior Courts, of criminal jurisdiction
or district or circuit Judge in all cases where bail may be taken,
before conviction.

DCCLXXIII. When, by reason of the degree of the oflenee,
the committing magistrate has not authority to admit to bail, the
defendant may be admitted to bail by one cf the Judges in the
last sub-article mentioned or by the Court having jurisdiction
over the offence or to which, after indictment, it may be sent or
renoved for trial.

DCCLXXIV. The defendant may be* admitted to bail by a
Judge or magistrate, as provided in the last two articles, upon
being held to answer, or at any time before the return of the
depositions and statement to the Court. After that tine he can
be admitted to bail, only by the Court in 'which the ofence is
triable, if it be sitting, or if not, by one of the Judges mentioned
in the second sub-division of article 772.

DCCLXXV. Upon any application to a Court of Superior
Criminal Jurisdiction, for that part ofthe Province within whiclh

"169
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such person stands comrnitted, or to any Judge thereof the same
order touching the Prisoner being bailed or continued in custody,
shall be made as if the party were brought up upon a Habeas
Corpus.

DCCLXXVI. In the several cities of this Province, if the
offence charged be felony, the application for admission to bail
must be upon notice of at least two days, to the prosecuting at-
torney of the district or county ; and the committing magistrate
upon the like notice, in writing, requiring him to do so, must
transmit the depositions and statement, or a copy thereof, to the
court or magistrate to whom the application for bail is to be
made.

DCCLXXVIL If the application be to the court, an order
must be made, granting or denying it, and if it be granted,
stating the sun in which bail may be taken.

DCCLXXVIII. If the application be to a magistrate, he must
certify in writing, his decision granting or denying the sane ; and
if he grant the application, must state in the certificate the suin
in which bail may be taken; which certificate he must cause to
be forthwith filed with the clerk of the court to which the depo-
sitions and statement are required to be sent.

DCCLXXIX. If an application for admission to bail, made
to a magistrate, be denied, no subsequent application therefor
can be made to another magistrate.

DCCLXXX. A violation of the last article is punishable
as a nisdemeanor, and the admission of the defendant to bail
contrary thereto, may be revoked by the magistrate who made
it, or vacated by the court to which the depositions and state-
ment are or must be sent, or to which, after indietment, the action
must be sent for trial.

DCCLXXXI. If the applicaiion, when made to a magistrate,
be denied, the defendant may appeal fron his decision to the
court to which the depositions and statements are sent in which
the case is triable or to -the court to which afer indictnent it
must be sent for trial.

DCCLXXXII. Ihe appeal is by a notice in writing to the pub-
lic prosecutor that the defendant appeals from the decision, and
that he will apply to the Judge or Court to be admitted to bail,
at a time to be specified, not less than two days from the service
of the notice.

Ch. Burns' Just. "<BaiL."

DCCLXXXIII. The decision of the Judge or Court granting or
denying bail, either upon an original application or upon an ap-
peal, is final.

DCCLXXXIV. If the defendant be admitted to bail by a ma-
gistrate, the bail nist be taken by the magistrate granting the
order or by any other magistrate in the saie district, county, city
or village. If by the Court it may be taken either by the Court
or by any magistrate whom the Court may designate in the
district or county in which the defendant is committed.

DCCLXXXV. Bail is put in by a written undertaldng or re-
cognizance, executed by two sufficient sureties (with or without



the defendant in the discretion of the Court or magistrate) and
acknowledged before the Court or magistrate in substantially
the following form:

2 Hale, P. C.; 126 Burns' Just. " Bail."

"An order having been made on the day of
"18 , by A. B., a Justice of the Peace of the of (or
"as the case may be,) that C. D. be held to answer upon a charge
"of, (stating briefly the nature of the ofence,) upon which he bas
"been duly admitted to bail in the sun of

"We, B. P., of (stating his place of residence and occupation,)
"and G. H., of (stating his place of residence and occupation)
"bereby undertake that the above named C. D. shall appear and
"answer the charge above mentioned, in whatever Court it may
"be prosecuted; aud shall at ail times render himself amenable
"to the orders and process of the Court; and if convicted, shall
"appear for judgment and render himself in execution thereof;
"or if he fail to perforn either of these conditions, that he will

pay to the Queen the sum of (inserting the sum
"in which the defendant is admitted to bail.)"

1 Ch. C. L. 99, 103; Steph. C. L. 251.

DCCLXXXVI. The qualifications of bail are as follows:
1. Each of them must be a resident, and a householder or

freeholder within the Province:

2. They must each be worth the amount specified in the
recognizance; but the Court, Judge or magistrate, on taking
bail, may allow more than two bail tojustify severally in amounts
less than that expressed in the undertaking, if the whole justifi-
cation be equivalent to that of two sufficient bail, (1 Ch. C. L.
99; Burns' Just Bail; Dougl. 466 n.) but no married -woman,
infant or prisoner in custody shall be allowed to be bail (Ch,
Burns' Just. Bail.)

DCCLXXXVII. Except as prescribed in the next article the
bail may, in the exercise of a just discretion, be taken, and may
justify, wthout notice to the Publie Prosecutor, or reasonable
notice may be required by the Court, Judge or magistrate, to be
given to the Publie Prosecutor of the intention to give bail.-
When notice is given'it shall be as prescribed in the next article.

DCCLXXXVII. If the offence charged be a felonya previous
notice of at least two days, of the time and place of giving the
bail must be served upon the said Public Prosecutor, stating,

1. The names, place of residence and occupation of the
proposed bail:

2. A general description of the. real or personal property of
the bail, in respect to which they propose to justify as to thejr
sufficiency, with the incumbrances thereon, by mortgage, judg-
ment or otherwise, if any.

DCCLXXXIX. The bail must in all cases justify by affidavit,
taken before the Court, Judge, or magistrate, as the case may be.
The affidavit must state that they each possess the qualifications
above provided.

DCCXC. The Public Prosecutor or the Court, Judge or magis-
trate aforesaid may thereupon further examine the bail upon



oath, concerning their sufficiency, in such manner as the Court,
Jiidge or magistrate may deem proper. The questions put to
the bail and their answers must be reduced to writing and must
be subscribed by them.

DCCXCI. The said Court, Judge, or magistrate may also re-
ceive other testimony, either for or against the sufficiency of the
bail, and may fromn tine to time adjourn the taking of bail, to
afford an opportunity of proving or disproving their sufliciency.

DCCXCf. When the examination is closed, an order shall be
made either allowing or disallowing the bail, and which with
the affidavits ofjustification, and the recognizance of bail must
be transmitted to be filed with the Clerk of the Court to vhich
the depositions and statement must be sent.

DCCXCIII. Upon the allowance of the bail and the execution
of the recognizance, the Court ormagistrate must make an ordèr,
signed by him, with his naine of office, for the discharge of the
defendant to the following effect:

" To the Sheriff of the district or county of
"[or the city of , to the keeper of the prison of the
"City of :) A. B., who is detained by you'on a
"commitment to answer a charge for the offence of [designating

il generaly] having given sufflcient bail to answer the sàme,
"you are commanded forthwith to discharge him from your

custody."

DCCXCIV. If the bail be disallowed the defendant must be
detained in custody until other bail be put in and justify.

ARTICLE Irt.

BAIL, UPON AN INDICTMENT BEFORE CONVICTION.

795. In misdemeanor, officer to take defendant before a magistrate.
796. In felony, to deliver him into custody.
797. Taking bail, when offence is bailable.
798. Bail, how put in. Form of undertaking.
799. Articles applicable to qualifications of bail, to putting in and justify-

ing bail, and to incidental proccedings.

DCCXCV. When the offence chargea in the indictment is a
misdemeanor, the officer serving the bench warrant must, if re-
quired, take the defendant before a magistrate in the district or
county in which it is issued, or in which he is arrested, for the
purpose of giving bail as prescribed above.

DCCXCVI. If the offence charged in the indictment be a felony,
the officer arresting the defendant must give him into custody,
according to the command of the bench warrant, as prescribed
above.

DCCXCVI. When the dëfendant is so delivered into custody, if
the felony charged be bailable, and the amount of bail-häve beeri
fLxed by the Court, as provided above, bail may bd" Liei,
in the Court in vhich the indictment was fo'und: or to vhich'
itris sent or removed, or by any magistrate in. the district or



county having authority to admit a defendant to bail, upon being
held to answer before indictment, as provided hereinbefore.

DCCXCVIII. The bail must be put in, by a recognizance
executed by two sufficient sureties, with or without the de-
fendant, in the discretion of the Court or magistrate, acknow-
ledged before the Court or magistrate, in substantially the fol-
lowing form:

"An Indiciment having been found on the day
of , 185 , in the Court of

[or as the case may be) charging A. B. with the
crime of, [designating it generally,] and he having beei duly
admitted to bail in the sum of

" We, C. D., of (stating his place of residence and occupation,
and E. F., of [stating his place of residence and occupatio
hereby undertake, that the above named A. B. shall appear anu
answer the indictment above mentioned, in whatever Court it
may be prosecuted, and shall at all times render himself amen-
able to the orders and process of the Court: and if convicted,
shall appear for judgment, and render himself in execution
thereof; or if he fail to perform either of these conditions, that
we will pay to the Queen the sum of
[inserting the sum in which the defendant is admitted to baiL]"

DCCXCIX. The provisions contained in articles as to bail,
apply to the qualifications of the bail, and to ail the proceedings
respecting the putting in and justifying of bail, and incidentaj
thereto,

iurTCLe Iy.

BAIL UPON AN APPEAL.

800. Who may admit te bail.
801. Notice of the application. when required.
802. Qualifcations of bail, how put in.

DCCC. In the cases in vhich the defendant may be admit'-
ted to bail upon an appeal, as provided hereinbefore, the order
admitting him to bail may be made, either by the Court from
which the appeal is taken, or the presiding Judge thereof, or by
the Appellate Court, or a Judge thereof, or by a Judge of any of
the Superior Courts,

DCCCI. When the admission to bail is a matter of discretion,
the Cfurt or officer by 'whom it may be ordered, may require
such notice of the application therefor, as he deemsreasonable,
to be given to the prosEcuting Attorney of the District or county
in which the verdict or judgment was originally rendered.

DÇCCIl. The bail must pozoess the qualifications, and mut
be put in all respects, in the manner prescribed by articles with
reference to bail as above ; except that the undetadng of the bail
must be to the efflect that the defendant -will, in ail respects
abide th2 orders and judgment of thc App::Lte Court upon the
appeal,



A-TICLE V.

SURRENDER OF THE DEFENDANT.

907. Surronder, by whom, vhen, and how rnade.
808 By whom, when and where, defendant nay be arre.ted for the pur.

pose of a aurrender.

DCCCVII. At any time before the irfeiture of their recog-
nizance, the bail may surrender the defendant in their exonera-
t ion, or lie may surrender himself, to the officer to whose custodylie vas committed at the time of giving bail, in the followingmanner:

1. A certified copy of the recognizance of the bail must be
delivered to the officer, who must detain the defendant in his
custody thereon, as upon a commitment, and by a'certificate in
writing, acknowledge the surrender: •

2. Upon the undertaking and the certificate of the officer, the
Court in which the indictment or the'appeal, as the case mav
be, is pending, may, upon à notice of five days to the prosecutingattorney, with a copy of the recognizance and certificate, order
that the bail be exonerated ; and on fyling the order and the pa-
pers used on the application, they are exonerated accordingly.

DCCCVIII. For the purpose of surrendering the defendant
the bail, at any time before they are finally charged, and at any
place within the Province, may themselves arrest him, or bya writ-
ten authority endorsed on a certified copy of the recognizance,
may empower any person of suitable age and discretion to do so.

ARTICLE Mn.

FORFEITURE OF THE RECOGNIZANCE OF BAIL

810. In wbat cases, and how ordered.
811. When and how forfeiture may be discharged.
812. Forfeiture of bail, to be enforced by action.
813. Remission of forfeiture.
814. Application therefor, how made and on what terms granted.
815. Forfeiture or payment does not relieve the defendant.
816. When defendant exonernted.

DCCCX. If without sufficient excuse the defendant neglect to
appear for arraignment, or for trial orjudgment, or upon any
other occasion where bis presence in Court may be lawfully
required, or to surrender hiself in execution of the judgment,
the Court must direct the fact to be entered upon its minutes,
and the recognizance of his bail is thereupon forfeited.

DCCCXI. If at any time before the final adjourument of the
Court the defendant appear and satisfactorily excuse his neglect,
the Court may direct the forfeiture of the recognizance to be dis-
charged upon such terms as are just.

DCCCXII. If the forfeiture be not discharged, as provided inthe last article, the public prosecutor may at any tine after the



adjournment of the Court, proceed by action only against the
bail upon their recognizance.

DCCCXIIl. A fler the forfeiture of the recognizance, any Supe-
rior Court or Judge of the district, section or county, may upon
good cause shovn remit the forfeiture or any part thereof, upon
such terms as arc just.

DCCCXIV. The application must be upon at least three days
notice to the public prosecutor of the district or county, vith
copies of the affidavits and papers on which it is founded; and
can be granted only upon the payment of the costs and expenses
incurred in the proceedings for the enforcement of the forfeitùre.

DCCCXV. Although a rceognizance may bc forfeited and the
penalty levied or paid, the defendant continues to be amenable
to answer for the crime in respect of which the recognizance
was taken.

Talf. Dick. Quart. Sep. 125.

DCC.CXVI. A party under recognizance to prosecute or an-
swer a charge, is not exonerated from his recognizance if he
depart 'without having his appearance entered, although no bill
be found, unless the Court shall in their discretion so order.

Talf Dick. Q. S. 125.

AETICLn VIii.

RE-COMMITMENT OF THE DEFENDANT AFTER HAVING
GIVEN BAIL.

817. In what cases.
818. Contents of the orderf
819. Defendant may be arrested in any county.
820. If for failure to appear for judgment, defendant must be committed.
821. If for other cause he may be admitted to bail.
822. Bail in such case by whom taken.
b23. Form of the undertaking.
824. Qualifications of bail, and how put in.

DCCCXVII. The Court to which the committing magistrate
returns the depositions and statement, or in which an indictment
or an appeal is pending, or to which a judgment on appeal is
remitted to be carried into effect, may, by an order entered upon
its minutes, direct the arrest of the defendant, and his commit-
ment to the officer to whose custody he was committed at the
time ho was admitted to bail, and his detention, until legally dis-
charged in the following cases:

1. When, by reason of his failure to appear, ho has incurred
a forfeiture of his bail:

2. When it satisfactorily appears to the Court that his bail, or
either of them, are dead, or insufficient, or have removed from
the Pi-%vince:

3. Upon an indictment being found, in the cases provided in
article



DCCCXVIII. The order for the re-comrnitment of the defend-
ant must recite, generally, the facts upon which it is founded,
and direct that the defendant be arrested by any peace officer
in this Province, and committed to the officer to whose custody
he was committed at the time he was adrnitted to bail, to be
detained until legally discharged.

DCCCXIX. The defendant may be arrested pursuant to the
order, upon a certified copy thereof, in any district or county, in
the same manner as upon a warrant of arrest; except, that
when arrested in another district or county the order need not
be endorsed by a magistrate thereof.

DCCCXX. If the order recite, as the ground upon which it is
made, the failure of the defendant to appear for judgment upon
conviction, the defendant nust be committed, according te the
requirement of the order.

DCCCXXI. If the order be made for any other cause, and tho
offence be bailable, the Court may fix the amount of bail, and
may direct in the order that the defendant be admitted to bail in
the sumn fixed, which must be specified in the order.

DCCCXXII. When the defendant is admitted to 'bail, the
bail may be taken by any magistrate in the district or county
having authority in a similar case to admit to bail upon thé
holding of the defendant to answer before indictrment, or by any
other magistrate to be designated by the Court.

DCCCXXI11. When bail is taken upon the re-commitment of
the defendant, the recognizance of bail must be in substantially
the following form:

An order having been made on the day of , 1850,
"by the Court of (naming the Court,) that A. B. be admitted to
"bail in the sum of in' an action pending in that
"Court against him in behalf of the Queen, upon a [present.
" ment, indiciment or appeal, as the case may be.]

uWe, C. D., of [stating his place of residence and occupation,]
" and E. F. of [stating his place of residence and occupation,J
"hereby undertake that the above narned A. B., shall appear in
4 that or any other Court in which his appearance may be law.
" fully required, upon that [presentment. indictment or appeal as
ç the case may be,] and shall at al times render himself amenable
"t its orders and process, and appear for judgment, and sure

render himself in execution thereof; or if he fail to perform
'either of these conditions, that we will pay to the Queen the

sum of [inserting the sum inz which the dfendant is admitted ta
fi bail.

DCCCXXIV. The bail must possess the qualifications, =nd
be put in, in al respects, in the manner prescribed above.



CHAPTER M.

COMPELLJNG TUE.ATTENÙANCE- OP WITNES$ES.

825. Subpoena defined.
826. Magistrnte may issue subpoenas Ôn information or presentmenL
627. Prosecuting attorney may issue oubpænua for witnesses befora

GTnd Jury.
828. Hle -*iay alco isae subpcns for the Qucen on trialif n

indictment.
829. Clerkinay itseE blant subpenas cor gitne&c& far defendant on

trial.
30. Form ofisubpæna.

831. Reqircnient in zubpæna to produce booti, -paper and*docu-
inento.

832. Subpæna, by whoin Srved.
'883. How served.

8C4,836. Payment of expenses of witness, when he is from without the
cunty or is poo.

836. Witneuses Tesiding or served with subpæna ont of the county,
when and how compclled to attend.

837. How witness In custody to be brought up.
838. Disobedience to subpæna or refusal to be sworn or to testify, hoe

.punishcd.
839. Witness for derendant disobeying a subpeua, to forfeit twelve

pounds ten abUlings.
840. Order of delivery of pesons to be tried.

DCCCXXV. The process by which the attendance of a wit-
nes before a Court or magistrate is reqnired, is a subpæna.

DCCCXXVI. A magistrate before whom an information i3
laid or to whom a presentment of a Grand Jury is sent, nmay
issue subpænas subscribed by him for witnesses within the Pro-
vince, either on behalf ofthe Queen or of the defendant.

DCCCXXVII. The public prosecutor of the district or county
may issue subponas subscribed by him, for witnesses within the
Province, in support of the prosecution or for such other witues--
ses as the Grand Jury may direct, to appear before the Grand
Jury upon an investigation pending before them.

DCCCXXVIH. He may in liKe manner issue subpænas sub-.
scribed by him, for witnesses within the Province in support of
an indictnent to appear befor'.the Court ut wbich .it is to be
tried.

DCCCXXIX. The Clerk of the Court at which an indictnent
is to be tried must at all times, upon the application of the de-
fendant and without charge, issue as ·many blank subpænas,
under the seal of the Court and subscribed .by him as Clerk, for
witnesses within .the Province as may be .required by the
defendant.

DCCCXXX. A subpæna authorized -bythe last-four articles
must be substantially in the.following.form:

"In the nane of Our Sovereign Lady the Queen:
- To A. B.

l You are commandedito app3ar bcforaC. D.,-a Justice of-the
' Peace ofthe the town of , (or the Grand Jury of he coy
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"of , or the Court of Sessions of the county of , or as the
"case may be,) at (naming the place) on (stating the day and
"hour,) as a witness in a criminal action prosecuted by the
"Queen, against E. F.

" Dated at the town of , (as the case may be) the day or
"~ 1850.

"G. H., Justice of the Peace," (or I. K., district attorney, or by
"order of the Court, L M., Clerk, as the case may be.)"

DCCCXXXI. If books, papers or documents be..required, a
direction to the following eflect must be contained in the sub-
pæna:-" And you are required also to bring with you the fol-
lowing," (describing intelligibly the books, papers or documents
required.)

DCCCXXXI. A peace officer mbst serve in his district, coun-
ty, city, town or village, as the case may be, any subpæna deli-
vered to him for service either on the part of the prosecutor or of
the defendant, and must make a written return of the service
subscribed by him, stating the time and place of service without
delay. A subpæna may however be served by any other person.

DCCCXXXIII. A subpæna is served by delivering it, or by
showing it, and delivering a copy thereof to the witnesses per-
sonally.

DCCCXXXIV. When a person attends before a Magistrate,
Grand Jury or Court, as a witness on behalf of the Queen, upon
a subpæna or pursuant to a recognizance, and it appears that
he bas corne from a place out of the district or county, or that
he is poor, the Court, if the attendance of the witness be upon a
trial by an order entered upon its minutes, or any Judge of a
Supereior Court or any District or Circuit Judge, by a written
order, may direct the Sheriff to pay the witness a reasonable
surn, to be specified in the order, for his expenses.

DCCCXXXV. Upon the production of the order, or a certified
copy thereof, the said Sheriff must pay the witnesses the sum
specified therein.

DCCCXXXVI. No person is obliged to attend as a witness
before a Court or magistrate out of the district or county where
the witness resides or is served with the subpæna, unless a Judge
of the Court in which the offence is triable or a Judge of any
Superior Court, upon an aflidavit of the prosecutor or District
Attorney, or of the defendant or bis counsel, stating that he
believes that the evidence of the witness is material, and bis
attendance at the examination or trial necessary, shall endorse
on the subpena an order for the attendance of the witness, and
unless such Judge shall endorse on the subpona the arnount of
expenses to be paid or tenderad, and unless the said expenses are
so paid or tendered to the witness, if he require payment of the
same.

DCCCXXXVII. If the witness be in custody of the trial Court,
he may be brought up by a rule or order of the Court; if in cus.
tody of another Court, he may be so brought up by habeas corpus.

DCCCXXXVIII. Disobedience to a subpæna or a refusal to be
sworn or to testify, may be punished by the Court or tnagistrate
as for a criminal contempt.



DCCCXXXIX. A witness disobeying a subpoena issued on the
part of the defendant also forfeits to the defendants the sumn of

which may be 'recovered in a civil action.

DCCCXL. When and so oflen as the attendance of-aùy.per-
son confined in any gaol or prison in this Province, or upon -the
limits thereof, shall be required in any Court of Assize and
Nisi Prius, or Oyer and Terminer or General· Oaol Delivery or
other Court, it shall and may be lawful for the Court befoie
whom such prisoners shall be required to atteni, lin its discretion
to make order upon the Sheriff, Gaoler or other person having
the custody of such prisoner, to deliver such prisoner to the per-
son named in such order to receive him, which person shall
thereupon instantly convey such prisoner to the place where the
Court issuing* such order shall be sitting, there to receive and
obey such further order as to the said Court sli'al seein meet :
Provided always, that no prisoner confined for any debt or
damages in any civil suit shall be thereby removed out of the
district where he shall be confined.

CHAPTER III.

EXAMINATION OF WITNESSES CONDITIONALLY.

841. Witnesces to be examined conditionally, for the defendant, as pro-
vided in this Chapter.

842. In what cases defendant may apply for order.
843. Application, on what facts, to be founded.
844. If during term, to be made to the Court.
845. If not during term, to whom to be macde.
846. The order, when granted and what to contain.
847. If made by the court, may direct examination before a judge or

magistrate. If made by a judge, examination tobe before him.
848. On proof of service, if prosecuting Attorney absent, examination to

procecd.
849. If facto on which order vas founded, be disproved, examination not

to proceed.
850. Testimony, how taken and authenticated.
851. Deposition,,how, by whom and when fyled.
852. When it may be read in evidence.
853. When to be excluded.
854. On reading the deposition, on trial, what objections may.be taken.
855. Attendance of witness for examination, how compelled.
856. Disobedience of witness, how punisbed.

DCCCXLI. When adefendant has been held to answer a charge
for a public offence, he may, either before or afte*r indictment,
have witnesses examined conditionally on his behalf, as pre-
scribed in this Chapter, and not otherwise.

DCCCXLII. When a material witness for the defendant is
about te leave the Province, .or is so sick or informn as. to afford
reasonable grounds for apprehending that he will be unable fo
attend the trial, the defendant may apply for an.order that tlie
witness be examined conditionally.

DCCCXLT. The application must be made upon affidavit,
showing,
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1. The nate »F thé oíîence chatgèd:

2. The state of the pmaeedings in tho aztion;

a. The name and residence of the witness, and tha hie testi-
rnony is material to the defence of.the action ; and,

4. Iha the witness is. about to leave thé Province, or is Sb
sick or infirm, as to aftord reasonable grounds for àpprehending
that he-will be unable to attend the trial.

DCtbbXLIV. The application, if made during the term, must
be 'made to the Court.

ÚÛCCXVV. I not made during the term, it may be made
when the indictinent is pending in a -Court of Sessions of
the Peace, to a Judge of ar Superior Court, or th a District or
Circuit Judge.

DCCCXLVI. If tbe Court or officer be satified, that the exa-
mination of the witness is necessary to the attainment of justice,
an order must be made that~the witness be examined condition-
ally, at a specified time and place, and that a copy of the order,
and of the affidavit on 'which it was granted, be served on the
attorney, within a specified time before that fixed for the exami-
nation.

DCCCXLVII. If the order be made by the Court, it may direct
that the examination be taken befoY'e a Judge thereof, or before
a magistrate in the county, to be mamed in the order. If made
by any of the officers m&ntioned in the 845th article, Itmiust direct
t'ie examination to be taken before him.

DCCCXLVIII. On proof being farmished to the officer before
whom the examination is appointed, of the service upon lhe
prosecuting attorney, of a copy of the order, and of the affidavit
on which It was granted, if no counsel appear on the part of the
Qtîeen, thé examination must proceed.

DCCCXLIX. If the public prosecutor or other counsel appear
on the part of the prosecution, and it be shown to the satisfac-
tion of the court or officer, by affidavit or other proof, or on the
examination of the witness, that he is not about toleave the Pro-
vince, or is not sick or infirm, or that the application was made
to avoid the examination of the witness on the trial, the exarm-
nation cannt take place; otherwise it must proceed.

DCCCL. The testimonygiven by the witness must be.reduced
to writing, and authenticated in the same manner as the test-
mony of a witness taken in support of an information.

DCC. The ·fleposition must be ·retained by tho officer
taking it, and fyteilby him in th-lie& oûf the Clerk of the Court
without unnecessarydelay.

MMICCu. 'the &epositiôn, r a certified copy thereof, ray be
•ad in evidence by'eitherparty on'the tria'lupon its appearin-
'at*tie witnÈes is =nable to attend, by eeason of -his death, · i-
'sanity, sicknbss' or infirmtty, r of his continued -absEnes from
the Province.

i0CUOLilI. -ie deposit1é1t trnnot, -honever, Ie 'real, 'if it
appear that the copy of the order, and of the affidavit =en which



it was founded, vas not served on the prosecuting attorney, as di-
rected, or that the exanination was in any respect unfair, or
not coiducted as prescribed in this Chapter.

DCCCLIV. Upon the reading of the deposition in evidence,
the same objections may be taken to a question or answer con-
tained therein, as if the witness had been examined orally in
Court.

DCCCLV. The attendance of the witness may be enforced
by a subpæna subscribed by the officer, or issued under the seal
of the Court.

DCCCLVI. Disobedience to the subpæna, or a refusal to be
sworn or to testify, may be punished by the Court or officer, as
for a criminal contempt in the manner provided in the Code of
Civil Procedure; and the witness also forfeits to the defendant
the sum of twelve pounds ten shillings, which may be recovered
in a civil action.

CHAPTER IV.

EXAMINATION OF WITNESSES, ON COMMISSION.

857. Witnesses residing out of the Province ta be examined for defend.
ant, as provided in this chapter.

858. In what cases defendant may apply for order to examine witnesses
on commissioD.

859. Commission defined.
660. Application for commission, on what facts to be founded.
861. If during term, to be made ta the Court.
862. If not during term, ta whom ta be made.
868. Notice of appliestion, wben required and bow giren.
864. Order for commission, when granted.
865. Trial ta be stayed until exccution nd return of commission.
866. Intcrrogatories and notice of settlement.
867. Cross.interrogatorics and notice ofsettiement.

868,869. What may be inserted in interrogatories.
870. Direction as ta return of commission,
871. Commission, how oxceuted.
872. Copy of last article ta bc annexcd ta commission.

873,874. Commission, bow returned, when delivered to agent for that
purpose.

875. When and how fyled.
876. Commission returned by mail, how disposced of.
877. Commiscion and return ta be open for inspection, and copies. ta

be furnisbed.
878 Deposition ta be rend *in evidence. What objections nmsy be

taken thereto.

-DCCCLVII. When an issue of fact Is joined upon an indict.
ment, the defendant may have any material Witness residing ott
of the Province examined in his behalf, as prescribed in this
Chapter, and not otherwise.

DCCCLVII. When a material witness for the defendant
resides out of the Province, the defendant may apply fer an order
that tb wNitness be asamined on a commizsion.
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DCCCLIX. A commission is a process issued under the sealof
the Court and the signature of the Clerk, directed to one or more
persons designated as Comrnissioners, authorizing them to ex-
amine the vitness upon oath on interrogatories annexed thereto,
and totake and return the deposition of the witness according to
the directions given with the commission.

DCCCLX. The application must be made upon affidavit
showing,

1. The nature ofthe offence charged:

2. The state of the proceedings in the action and that issue of
fact has been joined therein:

3. The name of the vitness and that his testimonv is materia!
to the defence of the action:

4. That the witnc.ss residcs out of the Province

DCCCLX. The application if made during Ihe term must he
made ta the Court.

DCCCLXII. If not made during the tern the appliention may
he made as follows :

When the indicinient is pending in a Court of Superior
Criminal .Iurisdiction, to a Judge-of any Superior Court or ta a
district or circuit Judge.

DCCCLXII. If the application be made to the Court it may be
without notice to the prosecuting attorney, unlessthe Court direct
notice to be given. in which case it must prescribe the manner of
giving the same. If made ta one of the officers mentioned in the
last section, the application must be upon three days' notice to the
prosecuting attorney with a copy of the affidavit upon which it
is founded.

DCCCLXIV. If the Court or Judge ta vhom the application
is made be satisfied that the witness resides out of the Province,
and that his examination is necessary to the attainment of justice
an order must be made that a commission be issued to take his
testimony, and that the Sovereign be permitted to join in the
commission and to examine witnesses in support of the indict-
ment.

DCCCLXV. If the application for a comnmission be granted,
the Court or Judge must insert in the order therefor a direction
that the trial of the indictment he stayed fora specified time, rea-
sonably sufficient for the execution and return of the commission.

DCCCLXVI. When the commission is ordered, the defendant
must serve upon the attorney, and the prosecuting attorney, if
he intend ta join in the commission and examine witnesses in
support of the indictment, must serve upon the defendant or his
counsel, a copy of the interrogatories ta be annexed thereto, with
a notice of two days of their settlement, before a Judge vho
might have granted the order out of terni, as provided above.

DCCCLXVII. The public prosecutor and the defendant may
in the same manner, serve cross-interrogatories, -t be annexed
to the commission, with the like notice of the settlement thereof.



DCCCLXVIII. i the interrogaturies, either party nay insert
any question pertinent to the issue.

DCCCLXIX. Upon tbe settlcnent o the interrogatories, the
judge must expunge every question not pertinent to the issue,
and modify the questions so as to conforn thein to the rules of
evidence, and when settled, must endorse upon them his allow-
ance, and annex them to the commission.

DCCCLXX. Unless the parties othcrwise consent, by an en-
dorsement upon the commission, the offirer must endorse thereon
a direction as to the manner in wlhich it must be returned;
and may in his discretion direct that it bc returned bv mail or
otherwise, addressed to the clerk of' the Court in whic'h the in-
dictment is pending, designating his name, and the place where
his office is kept.

DCCCLXXI. The commiszioners or any one of them, unless
otherwise specially directed, may execute the commission as
follows:

1. They mu.st publicly administer an oath~to the witness,
that his answers given to the interrogàtories- shall be the truth,
the whole'truth, and nothing but the truth:

2. They must cause the examination of the witness to be
reduced to writing:

3. They must write the answers of tee witness, as nearly as
possible in the language in which he givet them,,and read to
him each answer as it is taken down, and correct or add to it·
until it is made conformable to what he declares is the truth:

4. If the witness decline answering a question, that fact,
with the reason for which he declines answering it, as he gives
it, must be stated:

5. If papers or documents are produced before them, and
proved by the witness, they must be annexed to his deposition,
and be subscribed by the witness, and certified by the commis-
sioners:

6. The commissioners must subscribe their names to each
sheet of the deposition, and annex the deposition, with the pa-
pers or documents proved by the witness, to the commission,
and must close it .up under seal, and addrest it as directed there-
on:

7. If there bc a direction on the commission, to return it by
mail, the commissioners must immediately deposit it in the near-
est post-office. If any other direction be made, by the written
consent of the parties, or by the officer, otý the commission, as
to its return, they must comply with the direction.

DCCCLXXII. A copy of the last arti¢le must be annexed
to the commission.

DCCCLXXIlI. If the commission and return be delivered by
the commissioners to. an agent, he must deliver it to the clerlc
to vhom it it is directed, or to a.judge Of the Court in which
the indictment is pending, by whom it may be reccived and
opened, upon the affidavit of the agent that lie received it from



the handi of one of the commissioners, and that it lias not beei
opened or altered since he received it.

DCCCLXXIV. If the agent be dead, or from sickness or other
casualty unable personally to deliver the commission and return,
as prescribed in the last article, it may be received by the clerk
or judge from any other person, upon his making an affidavit
that he received it frorm the agent, that the agent is dead, or from
siekness or other casualty unable to deliver it, that it bas not
been opehed or altered since the person making the affidavit
received it, and that bc believes it bas not been opened or al-
tered since it came from the hands of the commissioners.

DCCCLXXV. The clerk or judge receiving or opening the
commission and return, must immediately file it, with the affi-
davit mentioned in the two last articles, in the office of the clerk
of the Court in which the indictient is pending.

DCCCLXXVI. If the commission and return be transmitted
by mail, the elerk to vbom it is addressed must receive it from
the post-office, and open and file it in bis office. where it must
remain, unless the Court otherwise direct.

DCCCLVII. The commission and return must at all times be
open to the inspection of the parties, who must be furnished by
the clerk with copies of the same, or of any part thereof, on
payment of bis fees, at. the rate of for every hundred
words.

DCCCLXXVIll. The deposition, taken under the commission,
may be read in evidence by either party on the, trial, and the
same objections may be taken te a question in the interrogato-
ries, or to an answer in 'the deposition, as if the witness bad
been examined orally in court.

CHAPTER V.

INQUIRY INTO THE INSANITY OF THE DEFENDANT
BEFORE TRIAL OR AFTER CONVCTION.

879. An insane person cannot be tried, sentenced or puniched for a public
offence.

880. When doubt crises as to sanity of defendant, on calling indictment for
trial, or defendant for judgment, jury to be ordered and impanelled
to try the question.

881. Trial or judgment to be sospended until question of insanity deter-
mlned.

882. Order of the trial of the question of insnnity.
883. Charge of the Court.
884. If defendant found Fane, trial to proceed or judgment to ba pronounced.
885. If found insane, trial or judgment suspeaded, and defendant to'be cai-

rnitted to Provincial Lunatic Asylum, if his dischar;o be dangerous
to the public peace or safety.

886. If defendant committed, bail exoncrated.
887. Detention of defendant in Asylum and proceedings on his becoming aanc.

>888. Espense& incident te sending defendant to Asylun, how paid.
889. Jury may act on their own view or L:norledge.

DCCCLXX13. Au act done by a person in a state of insanity
cannot be punished a a public offence, nor can a person 'L-



tried, adjudged to punishnent or punished for a, pnblic offence
while he is insane, though such insanity shall not prevent a
Grand Jury from finding a truc bill against him, if the evidence
is sufficient.

8 C. & P. 195.

DCCCLXXX. When an indictment is called for trial, or upon
conviction, the defendant is brought up for judgment, if a doubt
arise as to the sanity of the defendant, the Court must order a Jury
to be impanelled from the jurors sunmoned and returned for the
term, or who may be summoned by direction of the Court as
hereinafter provided, who shall inquire into the fact.

DCCC LXXXI. The trial of the indictrnent or the pronouncing
of the judgment, as the case may be, must be suspended until
the question of insanity is determined by the verdict of the Jury.

DCCCLXXXII. The trial of the question of insanity must pro.
ceed in the following order;-

.. -The counsel for the defendant, if there be any, must open
the case and offer evidence in support of the allegation of
insanity;

2. The counsel for the prosecution may then open their case
and offer evidence in support thereof;

3. The parties may then respectively offer rebutting testimony
only, unless the Court for good reason, in furtherance of justice,
permit them to offer evidence upon"their original case.

4. When the. ovidence is concluded, unless the case is sub-
mitted to the Jury on either side or on both sides, without argu-
ment, the counsel for the prosecution must commence, and the
defendant or his counsel may reply.

5. If the indictment be for an offence punishable with death,
two counsel on each side may argue the cause to the Jury; if
it be for any other offence, the Court may, in its discretion,
restrict the argument to one counsel on each side.

6. The Court must then charge the Jury.

DCCCLXXXIII. Tho provisions in respect to the duty of the
Court upon questions of law, and of the Jury upon questions of
fact, and the provisions in respect to the charge of the Court to
the Jury, upon the trial of an indictiment, apply to the trial of the
question of' insanity.

DCCCLXXXIV. If the Jury find the defendant sane, the trial
of the indictment must proceed, or judgment may be pronounced,
as the case may be.

DCCCLXXXV. If the Jury find the defendant is insane, the
trial or judgment mUst bc suspended until he become sane ; and
the Court, if it deetn his diseharge dangerous to the public peace
or safety, may order that he be, in the.mean time, committed by
the Sheriff Io the Ptovincial Lunatic Asylnm, and that up'on his
becoming acne he be- re-detlivered by the Superintendent of the
Asylum to the Steriff,

DCCCLXXXVI. The commitment çf the defendaIt, ns neu.
tioned in the last article, exonerates his bail.



DCCCLXXXVII. Ilf the defendant be received into the Asylum
he must be detained there until he becomes sane. When he
býecomes sane, the Superintendent must give notice of that fact
to the Sheriff and public prosecutor of the district or county.
The Sheriff must thereupon, without delay, bring the defendant
from the Asylum, and place him in the proper custody until he
be brought to trial or judgment, as the case may be, or be legally
discharged.

DCCCLXXXVIll. The expenses of sending the defendant to
the Asylun, of keeping him there, and of bringing him back,
are, in thc first instance, chargeable to the Province; but the
Province mav recover them from the estate of the defendant, if
he have any, or from a relative, town, city, district or county,
who is bound to provide for and maintain him clsewherc.

DCCCLXXXIX. A Jury may form their own judgment of the
insanity from the defendant's dlemeanour, during the inquest or
trial, without further evidence, (7 Ad. & El. 536); where strong
symptoms of insanity are apparent during the inquest or trial,
the defendant need not be asked if he would question any vitness
or remark upon the evidence.

CHAPTER VI.

COMPROMISING CERTAIN PUBLIC OFFENCES, BY
LEAVE OF THE COURT.

890. Certain offences, for which the party injuried has a civil action, may
be compromised.

891. Compromise to beby permission of the Court. Order thereon.
892. Order, a bar to another prosecution.
893. No public offence to be compromised, -except as provided in this

chapter.

DCCCXC. When a defendant is held to answer, on a charge
of misdemeanor, for which the person injured by the act con-
stituting the offence, has a remedy by civil action, the oflence
may be compromised, as piovided in the next article, except
when it was committed,

1. By or upon an officer of justice, while in the execution of
the duties of his office:

2. Riotously: or,

3. With an intent to commit a felony.

DCCCXCI. If the party injured appear before the Court, to
which the depositions and statement are required to be returned,
at any time before trial on an indictment for the offence, and
acknowledge in writing that he has received satisfaction for
the injury, the Court may, in its discretion, on payment of costs
incurred, order all proceedings te be stayed uponthe prosecution,
and the defendant to be discharged therefrom. But in that case,
he reasons for the order must be set forth therein and entered up-
on the minutes.
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DCCCXCII. The order authorized by the last article, is a bar
to another prosecution for the same offence.

DCCCXCIII. No publie offence can be compromised, nor can
any proceeding for the prosecution or punishment thercof, upon
a compromise, be stayed, except as provided in this Chapter.

CHAPTER VIl.

DISMISSAL OF THE ACTION, BEFORE OR AFTER
INDICTMENT, FOR WA T OF PROSECU-

TION, OR OTHERWISE.

894. Dismissal, when a person held to answer is not indicted at the next
term thercater.

895. When a person indicted is not brought to trial at the next tern
thereafer.

896. Court mnay order action to be continned, and in the rnean time dis-
charge defendant from custody, on bis own undertaking, or on bail.

897. If action dismissed, defendant to be discharged from custody, or his
bail exonerated, )ar deposit of moncy refunded.

898. Court may, of its own motion, or on application of district attorney
order indictment to bc disnissed. Order to state reasona.

899. NoUle pro:equi abolished. No indictment to be dismissed or aban-
doned, except according to this Chapter.

900. Dismissal, a bar, in misdemeanor ; but not in felony.

DCCCXCIV. When a person has been beld to answer for a
public offence, if an indictment be not found against him, at the
next term of the Court at which he is held to answer, the Court
must order the prosecution to be dismissed, unless good cause to
the contrary be shown.

DCCCXCV. If a defendant, indicted for a public offence,
whose trial has not been postponed upon his application, be not
brought to trial at the next tern of the Court in which the indict-
ment is triable, after it is found, the Court must order the indict-
ment to be dismissed, unless good cause to the contrary be shown.

DCCCXCVI. If the defendant be not indicted or tried, as pro-
vided in the two last articles, and sufficient reason therefor be
shovn, the Court may order the action to be continued from
term to term, and in the mean time may discharge the defendant
from custody, on his own recognizance, or on the recognizance of
hail for lis appearance to answer the charge at the time to which
the action is continued.

DCCCXCVII. If the Court direct the action to, be dismissed,
the defendant must, if in custody, be discharged therefrom, or if
admitted to bail, bis bail is exonerated.

DCCCXCVIII. The Court may, either of its own motion, or upon
the application of the prosecuting attoruey, and in furtherance
of justice, order an action, afler indictment, to be dismissed; but
in that case, the reasons of the dismnissal must be set forth in the
order which must be entered upon the minutes.

DCCCXCIX. The entry of a nole prosequi is abolished; and
neither the attorney-general, nor the prosecuting attorney, can



discontinue or abandon a prosecution for a public offence, except
as provided in the last article.

DCCCC. An order for the dismissal of the action, as provided
in this Chapter, is a bar to another prosecution for the same
offence, if it bc a misdemeanor; but it is not a bar, if the offence
charged be a felony.

CHAPTER VIIL

PROCEEDINGS AGAINST CORPORATIONS.

901. Summons upon an information or presentment against a corporation,
by whom issucd, and when returnable.

902. Form of the summons.
903. When and how servcd.
904. Examination of the charge.
905. Certificate of the magistrate, and return thereof with the depositions.
906. If magistrate certify that there is suicient cause to believe the cor-

poration guilty, grand jury may procecd as in the case of a natural
person.

907. Appearance, and plea to indictment, and procecdings thcreon
908. Fine on conviction, how collected.

DCCCCI. Upon an information or presentment against a cor-
poration, the magistrate must issue a summons signed by him,
with his name of office, requiring the corporation to appear be-
fore him, at a specified time and place, to answer the charge;
the time to be. not less than ten days after the issuing of the
summons,

DCCCCII. The summons must he in substantially the follow-
ing form :

"District or County of [or as the case may be.]

"In the name of our Sovereign Lady the Queen
" To the [naming the Corporation.]

"You are hereby sunimoned to appear before me, at (naming
ie place,] on (specifying the day and hour,] to answer the
charge raade against you, upon the information of .A. B., or, [the
presentment of the Grand Jury of the district or county of ,l
or, [as the case may be,] for [designating the ojfence, generatly.]

" Dated at the city [or toton,] of , the day
of , 1850.

"G. H., Justice of the Peace,"
for, as the case may be.]

DCCCCIII. The summons must be served at least five days
before the day of appearance fixed therein, by delivering a copy
thereof and showing the original to the president, or other head
of the corporation, or to the secretary, cashier, or managing
agent thereof.

DCCCCIV. At the time appointed in thé summons, the ma-
gistrate must proceed to investigate the charge, in.the sane
àñnüèër as in the case of a natiïral péi-sdn brought bMfore him,
so fa'r aa thosé yiló*eidings iré 'applicable.



DCCCCV. After hearing the proofs, the magistrate must cer-
tify upon the depositions, either that there is, or is not sufficient
cause to believe the corporation guilty of the offence charged,
and must return the depositions and certificate, in the manner
prescribed in charges before. magistrates.

DCCCCVI. If the ragistrate return a certificate that there is
sufficient cause to believe the corporation guilty of the offence
charged, the Grand Jury may proceed thereon, as in the case of
a natural person held to answer.

DCCCCVII. If an indictment be found, the corporation may ap-
pear, by counsel, to answer the same. If they do not thus ap-
pear, a plea of not Guilty must be entered, and the same pro-
ceedings had thereon as in other cases.

DCCCCVIII. When a fine is imposed upon a corporation, on
conviction, it may be collected by virtue of the order imposing
it, by the Sheriff of the county, out of their real and personal
property, in the same manner as upon an execution in a civil
getion.

CHAPTER IX.

ENTITLING AFFIDAVITS.

909. Affidavits defectively entitled, valid.

.DCCCCIX. It is not necessary to entitle an affidavit or depo,
sition, in the action, whether taken before or after indictment,
or upon an appeal ; but if made without a title, or with an er-
roneous title, it is as valid and effectual for every purpose, as if
it were duly entitled, if it intelligibly refer to the proceeding, in-
dictrment or appeal in which it is made.

CIJAPTER X.

ERRORS AND MISTAKES, IN PLFADINGS AND OTHER
PROCEEDINGS.

910. No departuro from the forms prescribed by this code, or error or
mistake in a pleading or procceding, mnaterial, uuless it prejudice or
tend to prejudice a substantial right.

911. Indictmcnts not to abate by dilatory plea.
912. Judgments not be 3tayed for certain defects.

DCCCCX. Neither a departure from the form or mode pre.
scribed by this Code, in respect to any pleadings or proceedings,
nor an error or mistake therein, renders them invalid, unless it
have actually prejudiced the defendant, or tend to his prejudice,
in respect to a substantial right.

DCCCCXL No indictnent or information shall be abated by
reason of any dilatory plea of misnomer, or of want of addition,



or of wrong addition of auy party offering such plea, if the Court
shall be satisfied, by affidavit or otherwise, of the trutli of such
plea; butin such case the Court. shal forthwith cause the in-
dictment or information to be amended according to the truth,
and shall call upon such party to plend thereto, and shall pro-
ceed as if no such dilatory plea had beei pleaded.

DCCCCXII. No judgment upon any indictment, whether after
verdict or by confession, default or otherwise, shall Le stayed or
traversed by want of the averment of any matter unnecessary to
be proved, nor for the omission of the words "as appears by the
record," or "with force and arms," or "against the peace,"
nor for the insertion of the words, " against the force of the
statute," i.ntead of " against the form of the statutes," or vice
versa, nor for that any person mentioned in the indictment is or
was designated by the name of oflice or other descriptive appel-
lation, instead of his, her or their proper name or names, nor for
omitting to state the time at which the offence was commuitted,
in any case where time is not of the essence of the offence, nor
for stating time imperfectly, nor for stating the offence to have
been committed on a day subsequent to the finding of the indict.
ment, or exhibiting the information, or on an impossible day, or
on a day that never happened, nor for a want of a proper or
perfect venue, where the Court shall appear by the indictnent
or information to have jurisdiction over the offence.

CHAPTER XI.

DISPOSA L OF PROPERTY STOLEN OR EMBEZZLED.

913. When property, alleged to be stolen or embezzeled, comes into cu'sto-
dy of peace officer, he must hold it subject to order of nagistmte.

914. Order for its delivery to owner.
915. When it comes into custody of magistrate, he must deliver it to owner,

on proof of title and payment of expenses.
916. Court in which trial is had for stealing or embezzling it, nay urder it

to be delivered to owner.
917. If not claimned in six months, to be delivered to County Treasurer.
918. Receipt for money or property, taken from a person arrested for a

public offence.
919. Dutics of Police Clerks, in making entries of property' stolcn or

embezzled, and furnishing copy to Chief of Police.
920. Polica Ckrks te take charge of property stolen or embezzled, hoi

designated, and regulations respecting their duties and security.

DCCCCXIII. When property, alleged to have been stolen or
embezzled, comes into the custody of a peace officer, he must
hold it, subject to the order of the magistrate authorized by the
next article to direct the disposal thereof.

DCCCCXIV. On satisfactory proof of the title of the owner
of the property, the rnagistrate before whom the informuation
is laid, or who examinnes the charge against the person accused
of stealing or çmbezzling the property, may order it to be deliv-
ered to the owner, on his paying the reasonable and necessary

. expenses incurred in its preservation, to be certified by the magis-
trate. The order entitles the owner to demand and receive the
property.



DCCCCXV. If property stolen or cmbezzled comes into the
custody of a magistrate, it must be delivered to the owner, on
satisfactory proof of his title, and on his paying the necessary
expenses incurred in its preservation, to be certified by the
magistrate.

DCCCCXVI. If property stolen or embezzled have not been
delivered to the owner, the Court before which a trial is had for
stealing or embezzling it, may, on proof of bis title, order it to
be restored to the owner.

DCCCCXVIL If property stolen or embezzeled, be not claimed
by the owner before the expiration of six months from the con-
viction of a person for stealing or embezzling it, the magistrate
or other officer having it in custody. must, on payment of the
necessary expenses incurred in its preservation, cause it to be
sold at public auction, and the proceeds accounted for to the Coun-
ty Treasurer.

DCCCCXVII. When money or other property is taken from
a defendant, arrested upon a charge of a publie offence, the
officer taking it, must, at the time, give duplicate receipts there-
for, specifying particularly the amount of moncy or the kind of
property taken ; one of which receipts he must deliver to the
defendant, and the other of vhich he must forthwith fyle vith
the clerk of the Court to which the. depositions and statement
must be sent.

DCCCCXIX. The Clerks of the Peace in each district or county,
must enter in Bnitable books, a description of every article of
property, alleged to be stolen or embezzled, and brought into the
office, or taken from the person of a prisoner; and must attach
a number to each article, and make a corresponding. entry
thereof. They must also enter in a suitable book, a statement
of all property stolen or embezzled, of which information is
given to them, and must daily furnish a copy of that statement,
to the .Chief of Police in the chief city or town of the district or
county.

DCCCCXX. The Clerks of the Pcace shall take charge of all
property alleged te be stolen or embezzled, and which rnay be
brought into the Police Office or taken from the person of a
prisoner, and shail deposit the same for safe keeping in some
safe repo.sitory, and shal be answerable for the same.



CH APTER XI1

REPRIEVES, COMMUTATIONS, AND PARDONS,

921. Power of Govcrior to grant reptieves, commutations, and
pardons.

922. Not to affect Royal Prerogative.
923. Pardon, how granted.
924. Report of case, how, and firi uhoin required.
92,5. Pardon though non-payrnent of mioncy.

926, 927, 928. Effect of pardon,
929,930, 931. Reptieve and its effect.

932. Fees to officer..
933. Penalty on justices contravening this Art.
934. Fapers relating to application, to be fyled wvith Secretary of

the Province.

DCCCCXXI. The Governor has power to grant reprieves,
commutations and *pardons, after conviction, for al offences,
except cases of impeachment and nuisance not abated, upon
such conditions, and with such restrictions and limitations, as
he may think proper, subject to the regulations provide4 in this
Chapter.

DCCCCXXI. Nothing herein contained shali affect Her
Majesty's Royal Prerogative of Mercy, provided that no offence
can be pardoned before it is committed, and such pardon shall
be void.

Hnh. P. C., A. 2, e. 37, s. 38-Ch. Burns' Just., " Pardon."

DCCCCXXIII. A pardon may bc either by Act of Parliament
or by Letters Patent.

Stph. C. L.,.334, 5--Ch. Burns' Just., " Pardon."

DCCCCXXIV. When an application is made to the Governor,
for a pardon, he may require the presiding Judge of the Court
before vhich the conviction was had, or the public prosecutor
by whom the indictment was prosecuted, to furnish him, without
delay, with a statement of the facts proved on the trial, and of
any other facts having reference to the propriety of granting or
refusing the pardon.

DCCCCXXV. It shall be lawful for the Queen's Majesty, and
for the Governor aforesaid, to extend the Royal Mercy to any
person imprisoned for any offence, although he shall be impri-
soned for non-payment of money to some party other than the
Crown.

DCCCCXXVI. Where the Queen's Majesty, or the Governor
of this Province for the time" being, shall be pleased to extend the
Royal Mercy to any offender convicted of any offence, punisha-
able with death or otherwise, and by warrant under the Royal
Sign Manual countersigned by one of the Principal Secretaries
of State, or by warrant under the hand and seal at arms ofsuch
Governor as aforesaid, shall grant to such offender either a free
or a conditional pardon, the discharge of such offender out of
custody, in case of a free pardon, and the performance of the
condition in the case of a conditional pardon, shall have the effect
of a pardon under the Great Seal for such offender as to the
felony for vhich such pardon shall have been granted: Provided
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always, that- no free pardon, or any such discharge- in. conse-
quence thereof, nor any conditional pardon, nor. the p.erformance
of the condition thereof, in any of the. cases aforesaid, shall
prevent or mitigate the punishment to which the offender migbt
otherwise b lawfully. sentenced. on a subsequent conviction
for any offence conmmitted after the granting of any such pardon

DCCCCXXVII.* The pardon, either. free or.-conditional, of a,
defendant afterjudgment, prevents the.execution of thejudgment
and gives him new credit, character. and capacity- (1 Ch, C. L.
775): Provided, that. no disabilty. specially iinp.osecd.upon him
by law as the consequence of his conviction. sháll bé remnoved
by sach pardon,- 1. Ch. C. L. 776, and cases there cite.d,) nor wity
ont express words of restitution shall any property ftrfeiied. 4»y
his conviction be revested in him. (Hawk c. 6, s. 54; Ch. Burns,
"Pardon.")

DCCCCXXVIII. The pardon, either free or conditional, of any
defendant for an offence, and his discharge out of custody shall
have the effect of a pardon as above for such offence, but shall
not relieve him from punishment upon conviction for an offence
committed after the grant of such pardon.

DCOCCXXIX. The execution of the judgment may likewise be
suspended by a reprieve, (1 Ch. C. L. 756,) which may be grant-
ed either by the Crown, or by the Court empowered to award
execution; (I Hale, P. C. 368; 2 Hale, P. C. 412.; 1 Ch. C. L.
758.) if by the Crown, it is grantable at its mere discretion, ex-
pressed to the said Court by any sufficient means to convey the
same, and thereupon the Court shall respite the defendant ac-
cordingly (same Authorities), if by the Court, it is grantable at
discretion whenever substantial justice requires the withdrawal
of the judgment.

2 Hale, P. C. 42; 1 Ch. C. L. 758-9.

DCCCCXXX. The Court is bound to grant a reprieve in the
following cases:-

Ist. When the defendant, being a female, is pregnant.
1 Hale, P. C.368; 2 Hale, P. C. 406, 413; 4 BL

Com. 395; 1 Ch. C. L. 759.

2. When the defendant becomes insane after judgment pro.
nounced against hm.

2 Hale, P. C. 370; 4 BI. Com. 395; 1 Ch. C. L. 761.

DCCCCXXXL a.-Judges of Assizes have the power of re-
prieve after their Commission is determined.

2 Hale, 12; 4 BI. Com. 387; Hawk, b. 2,c. 2, s. 8.

DCCCCXXXII. In all cases in which any person shall be
charged with felony, the officers of the Court before which such
person shall be tried, or any procceding had with regard to such
charge, and who shall render any officiai services in the matter
of such charge, or in the course of such trial, to the person sa
charged with felony, shall be paid their lawful fees for ail such
services out of the public funds, in the sane manner as other
fees due and payable to them in respect of officiai services, by
them rendered to the Crown, in the conduct of public prosecu.
tiens, are now paid, and no such fees sh'all in any case be de-
manded of or payable by the person charged with such felony.

OG 169
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DCCCCXXXIII. If anyjustice or coroner shall neglect or offend
in any thing contrary to the true intent and meaning of any of
the provisions of this Act, it shall be lawful for the Court to whose
officer any such examination, information, evidence, bailment,
recognizance, or inquisition ought to have been delivered, and
such Court is hereby authorized and required upon exanmination
and proof of the offence, in a summary manner, to set such fine
upon every such justice or coroner as the Court shall think meet.

DCCCCXXXIV. When a reprieve, commutation or pardon
is granted, all the papers or documents connected therewith pre-
sented to the Governor, shall be lodged within ten days after the
grant in the office of the Secretary of the Province, by whom
they shall be kept as records open to public inspection.



PART V.

OF PROCEEDINGS IN THE POLICE, OR
MAGISTRATES' COURTS.

1. Or -aE Pnocr:EDICo i POUcE COURTs.
2. Or AmnPas roar TrE Poucer Cotr-rs.

TITLE I.

OF THE PROCEEDINGS IN POLICE COURTS.

935. Chargeto be read to defendant, and he required to plead.
936. The plea, and how put in.
937. Issue, how tried.
038. One Magistrate may receive information.
939. Same in summary conviction.
940. Judgment on conviction.
941. Judgment of imprisonment, until fine be paid. Fatent

of imprisonment.
942. Defendant, on acq'ttal, to he discharged. Order that

prosecutor pa the costs.
943. Abettors punished n summary conviction.

944, 945, 946. Assault.
947. Judgment against prosecutor for costs.

948, 949. Certificate of conviction. Its form.
950. Magistrate may discharge.
951. Certificate, when fyled.
952. Certificate, conclusive evidence.
953. Judgment, by whom executed.
954. Fine, by whom received before cornmitment, and how

applied.
955. Fine,to whom paid after commitment, ad how applied.
956. Proceedings against Magistrate or Sheriff, on neglect

to pay fine into county treasury.
957. Subpænas for witnesses, and punishing them for dis.

obedience.
958. No fees to witnesses.
959. During time allowed for bail, and until judgment,

defendant to be continued in custody of officer, or
commritted to jail.

060. Form of commitment.
961. By whom executed.
962. Defendant may be admitted to bail.
963. Bail, how and by whom taken.
964. Form of the undertaking.
965. Undertaking, when forfeited, and action thereon,
966. Forfeiture, bow and by whom remitted.
967. Application of penalties in summary convictions.

967a. Commitment on non-payment.
968. Dischargo in certain cases.
969. Summary conviction bar to any other proceeding.
970. Apprehension of person committing summary offences,
971. Limitation.
972. Compelling appearance of witnessés,

DCCCCXXXV. In the cases in which the Police or Magis.
trates' Courts have jurisdiction, when the defendantis brought



before the magistrate, the charge against hin must be distinctly
read to him, and he must be required to plead thereto.

DCCCCXXXVI. The defendant may plead the same pleas as
upon an indictment, but his plea·must be oral, and entered upon
the minutes of the magistrate.

DCCCCXXXVII. Upon a plea other than a plea of guilty, the
magistrate must proceed to try the issue.

DCCCCXXXVIII. In al caseavhere by this Act two or mQre
Justices of the Peace are authorized and required to hear and
determine any complaint, one Justice shall be competent to
receive the original infprnation or complaint, and to issue the
sumons or warrant requiring the parties to appear before two
or more Justices of the Peace ; and after examination upon oath
iito he nierits of the said complaint, and the adjudication here-
upon by any such two Justices being made, all and every the
subsequent proceedings to enforce obedience thereto, or otier-
wise, whether respecting tie, penalty, fine, imprisonment, costs,
or other matter or thing relating to the offenicemnay be.enforced
by either of the said Justices, or by any other Justice: of the
Peace' for the same district, county, city, town or place, in such
and the like manner as if done by the same two Justices who so
hëard'and a4judged the satid:oonplàint ; and:whero·theoriginal
complaint or information-shall be rmadet&any JnsticeorJustices
of the Peace, different froma- the Justice or Justices before whom
the sane shail be heard and determined, the-form-of conviction
shall be made confbtrmaible and accarding to the factu

DCCCCXXXIX. In all cases of summary conviction, persons
accused shall be admitted to inake. their fullanswer and:defence,
and to have all witnesses examined· and cross-examined by
Counsel or Attorney.

DCCCCXL. When the defendant pleads guilty, or is con-
victed; either by the magistrate or. by a jury, the magistrate
must render judgment thereon, of fine or imprisonment, or both,
as the case may require ; but the fine cannot excced
nor the imprisonment six months.

DCCCCXLI. A judgment that the defetidant pay a fine, may
also direct that he be imprisoned until the fine be satisfied;
spécifying the extent of the imprisonment, which cannot exceed
one day for every pound currency of the fine.

DCCCCXLII. When the defendant is acquitted bythe magis-
trate he must be imediately discha-rged; and if the magistrate
certify upon bis minutes, that the prosecution vas malicious or
without probable cause, the magistrate must order- thes prosecu-
tor to pày the costs of the proceedings, or to give satisfactory
security, by a vritten tndértaking, with one or more suretiesto
pay the sarne to the County Treasurer within fifteen days after
the trial.

DCCCCXLIl. If any person shall aid, abet, counsel, or pro.
cure the commissiom of any offence whiclr is punishable on sum-
mary conviction, either for every time of its comimission or for
the first and second time only, or for the first time only, evcry
such person shall, on conviction before a justice or justices of the
pea.ce, be Hable for evcry first, second or subsequent oler:ce of
aiding, abetting, counselling, or procuring, to the sane forfeiture



and punishment to which a person guilty of a first, second or
subsequent- offence as a principal offender is by this Act made
liable.

DCCCCXLIV. Where any person shal unlawfally assault or
beat any other person, it shall be lawful for any magistrate, upon
complaint of the party aggrieved, praying himto proceedsumma-
rily under this Act, to hear and determine sdch offence, and the
offender shall forfeit and pay such fine as shall appear to him to
be meet, not exceeding together with costs (if ordered) the sumn
of five pounds; and if such fine together with the costs (if ordered)
shall not be paid either immediately after*the conviction, or with-
in such period.as the nfagistràte shaU at the time of the convic-
tion appoint, the offender shall be imprisoned in the common
gaol for not more than two months, unless such fine and costs be
sooner paid; but if the magistrate shall deem the offènce ·not to
be proved, or shall find the assault or battery to have been jus-
tified, or so trifling as not to merit any punishment, andshall
accordingly distniss the complaint with costs, if he shall so order
he shall Trthwith make out a certificate under his hand, stating
the fact of such dismissal, and shall deliver such certificate to the
party against whom the complaint -was preferred; and if such
costs shall not be paid immediately upon dismissal or vithin such
period as such magistrate shail at the time of such dismissal
appoint, it shall be lawful for him .to issue:his warrant to-levy
the amount of su&h costs within a certain time to be in tho said
warrant expressed, and in case no distress sufilcient to satisfy the
amount ofsuch warrant shall be so found, to commit the party
ordered to pay such costs to the common gaol for not more than
ten days, unless such.costsshall.besoonerpaid.

DCCCCXLV. Where any person against whom any such
complaint shal have been preferred for any common assault or.
battery, shaU have obtained such certificate as aforesaid, or hav-
ing been convicted shall have paid the whole amount adjudged
to be paid under such conviction, or shal have stffered the im-
prisonment awarded for non-payment thereof, in every such case
he shall be released from all further or other .proceedings, civil
oPoriminal for the same cause.

DCCCCXLVI. But if such ·magistrate shall find the aszault
and battery to have·been accompanied by any attempt to com-
mit felony, or shall be of opinion that the same is from any other
circumstance fit subject for a prosecution by indictment, he shal
abstain from any adjudication thereupon, and shall proceed as in
any other case of felony charged before him, and such magis-
trate shall have nu jurisdiction in any case of assault or battery
in which any question shall arise as to the title to any lands,
tenements or hereditaments, or any interest therein or accruing
therefrom, or as to any bankruptcy or insolvency, or any.execu-
tion under.the process of any Court of Justice, and shail not pro-
ceed thereon if either party litigating make oath to that effect
before him.

DCCCCXLVII. If the prosecutor do not pay.the costs or give
security therefor the magistrate may enter judgment against him
for the amount thereof, which may be enforced,-in all respects,
in the same manner as a judgmcnt rendered by aCourt held by
a justice of the peace.

DCCCOXLVII. When a conviction is had, upon a plea of
guilty or upon a trial, the magistrate muzt mae and sign, wiith
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bis name of office, a certificate in substantially the following
form:

" Police [or Magistrates] Court,
"City or county of town or township of [as the

" case may be.
"The Queen

"against
" A. B.)

,,1850."The above named A. B., having been brought before me, C.
" D, a Justice of the Peace of the town [or city] of {as the case" may be] charged with [briefly designating the ofence] [or " hau-" ang been required by me Io give bail for hias appearance ai the
"next Court of General Sessions of this district or county, and
"having omitted to du so for twenty-four hours after being. so
"required,' as the case may be.]

" And the above named A. B. having thereupon pleaded not
"guilty, [as the case may bel and having been thereupon duly
"tried, and upon such trial duly convicted,

I have adjudged,-That he be imprisoned in the gaol of this
days, [or 'pay a fine of

"or be imprisoned until il be paid, not exceeding days'
"or both, as the case may be.]

" Dated at the of , the day
" of ,1850.

"C. D.
"Justice of the Pence of the town [or 'city]

t of ' [as the case may be.]"

DCCCCXLIX. If the defendant have pleaded guilty, insteadof the second paragraph, the certificate must state substantially
as follows: " And the above named A. B. having been thereupon" duly convicted, upon a plea of guilty."

DCCCCL. Where any person shall be summarily convictedbefore a magistrate of any offence, it shall be lawful for suchmagistrate, if he shall so think fit, to djscharge the offender frombis conviction, upon bis making such satisfaction to the partyaggrieved for damages and costs, or either of them, as shali beascertained by the said magistrate.

DCCCCLI. Within twenty days after the conviction, themagistrate must cause the certificate to be fyed in the office ofthe Clerk of the Peace for the district or county vhere the con-viction is had.

DCCCCLII. The certificate, made and fyled as prescribed inthe last two articles, or a certified copy thereof, is conclusiveevidence of the facts stated therein, and the conviction shall bepresumed to be unappealed against until the contrary be shown.
DOCCCLIII. The judgment must be executed by the sheriff' ofthe district or county, or by a constable or policeman of the cityvillage, town or county in which the conviction is had, uponreceivmg a copy of the certificate prescribed as above. certifiedby the magistrate or the county Clerk,

DCCCCLIV. If a fine Imposed be paid befbre commitment, itpust be received by the -magistrate, and be applied te the pay,



ment of the expenses of the prosecution. The residue, if any,
must be paid by the magistrate, vithin thirty days after its
receipt, into the hands of the treasurer of the said district or
county, for the use thereof

DCCCCLV. If the defendant be committed for not paying a
fine, he may pay it to tho Sheriff of the county, but to no other
person ; vho must in like manner, within thirty days after the
receipt thereof, pay it into the hands of the district or county
treasurer, as provided in the last article.

DCCCCLVI. If the magistrate or sheriff receiving the fine fail
to pay it, or such part of it as is so payable, into the county
treasury, the county treasurer must immedíately commence an
action therefor, in the name of the county.

DCCCCLVIH. The magistrate may issue subpænas for wit-
nesses, and punish disobedience thereof.

DCCCCLVIII. No fees are payable to a witness for his at.
tendance in a police or magistrate's court.

DCCCCLIX. During the twenty-four hours allowed to a de.
fendant to give bail, and until judgment is given, he may be
continued in the custody of the officer, or committed to the
common gaol, to answer the charge as the magistrate may di.
rect.

.DCCCCLX. The commitment must be signed by the magis.
trate, by his name of office, and must be in substantially the
following form:

" The sheriff or the keeper of the common gaol of the
is required to receive and detain A. B., who stands charged be.
fore me for [designating the ofence, generally] to answer the
charge before a police court in the town [or city] of , [as
the case may be].

s Dated at the town [or city] of , the day of
,18 .

" C. D., justice of the peace of the county town
[or city] of ," [as the case may be].

DCCCCLXI. When committed, the defendant must be de-
livered to the custody of the proper officer, by any peace officer
in the district or county to whom the magistrate may deliver the
commitment.

DCCCCLXII. Either before or after his committal, or upon
being committed, the defendant must, if he require it, be admit-
ted to bail.

DCCCCLXIIL The bail must be taken by the magistrate, by
a written recognizance, executed by the defendant, with one or
more sufficient sureties approved by the magistrate, in a sum
not exceeding

DCCCCLXIV. The recognizance must be in substantially the
following form :

" A. B. having been duly charged before C. D., a justice of the
pe ice in the town [or city] of , [as the case may be] %yith
the offence of [designating the qeence generally.]
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"We undertake that he shall appear thercon, from time to
time until judgment, at a police court in the district [county-
town, or city] of , [as the case may be], held by the jus.
tice above named, or that we will pay to the county of
[naming the county in which the Court is held] the sum of

, [inserting the sumfrced by the magistrate].
"Dated at of ," [as ihe case may be.]

DCCCCLXV. If the defendant fail to appear according to
the recognizance, the magistrate, unless a sufficient excuse be
shewn, must declare the recognizance of bail forfeited, and the
district or county treasurer must immediately commence an
action, for the recovery of the sum mentioned therein, in his
official name.

DCCCCLXVI. The District or County Court of the district or
county may remit the forfeiture, or any part thereof, upon good
cause shewn therefor.

DCCCCLXVII. Every sum of money which shall be forfeited
tor or as the value of any property stolen or taken, or for or as
the amount of any injury done (such value or amount to be as-
sessed in each case by the convicting magistrate.) shall be paid
to the party aggrieved, if known, except where such partyshali
have been examined in proôf of the ofd'nce, and in that case, or
where the party aggrieved· is unknown, such som shall bc ap-
plied in the same manner as a penalty: Provided always, that
where several persons shall join in the commission of the same
offence, and shall, upon conviction thereof, each be adjudged to
forfeit a sum equivalent to the value of the property, or -te the
amount of the injury done, in every such case no further sum
shall be paid to the party aggrieved than that which shall be
torfeited by one of such oflenders only, and the corresponding sum
or sums forfeited by the other ofdender or offenders shaU be
applied in the same manner as any penalty imposed by a ma-
gistrate is hereinbefore directed to be applied.

DCCCCLXVIII. Where the sum whieh shall be forfeited for
the value of the property stolen or taken, or for the amount of
the injury doue, or which shall be imposed as a penalty þy any
magistrate, together vith the costs, if awarded, (which costs such
magistrate is and is hereby authorized to award, if he oiýthey
shall think fit, in any case of a summary cônviction under this
Act,) shall not be paid eithpr immediately after the cdnviction,
or vithin such period as the magistrate shal at the time of con-
viction appoint, which he is and is hereby authorized te appoint,
it shall be lawul for the convicting nipgistrate (unless whero
otherwise specially directed,) to commit the offender to the con-
mon gaol or House of Correction, there to be imprisoned only,
or to be imprisoned and kept to hard labour, according to the
discretion of the magistrate, for any term not exceeding two
calendar· months, where the amount of the snm forfeited, or of
the penalty imposed, or of both, as the case may be, together
with the costs, shall not exceed five pounds; and for any terrm
net exceeding six calendar months, where the amount with
costs shall exceed five pounds, and shall not exceed ten pounds;
the commitment to be determinable in' each of the cases afore-
said, upon payment of the amount and cests.

DCCCCLXIX. Where any person shal be summarily con-
vieted before a magistrate, of any offence, and it shal be a first
conviction, it shall be lawftil for the magistrate, if he shail so



thiuk fit, to discharge the offender from bis conviction upon his
making such satisfaction to the party aggrieved, for damages
and costs, or either of them, as shall be ascertained by such ma-
gistrate.

DCCCCLXIX-a. In case any person convicted of any offence
punishable by summary conviction by virtue of this Act,.shall
have paid the sum adjudged 'to be paid, together with costs, if
awarded, under such conviction, or shall have received a remis-
sion thereof from the Crown, or shall have suffered the impri-
sonment awarded for non-payment thereof, or the imprisonment
adjudged in the first instance, or shall have been discharged from
bis conviction in the manner aforesaid, in every such case he
shal be released from ail further or other proceedings for the
same cause.

DCCCCLXX. Any person found conmittiug anyoffence puni-
ishable either upon indictment or upon surnmary conviction,
may be Immediately apprebended without a warrant, by any
peace officer, or by the owner of the property on or with respect
ta which the offence shall be committed, or by the servant of or
any person authorized by such owner, and forthwith taken. be-
fore some neighbouring magistrate, ta be dealt with according
to law; and if any credible witness shall prove upon oath, be-
fore a magistrate, that there is reasonable cause to suspeel that
any property whatsoever, on or with respect to which any such
offence shall bave been committed, is in any dweling-houso, ont-
bouse, garden, yard, croft or other place or places, the magistrate
may grant a warrant to search sncb dweliing-house, out-house,
garden, yard, croft or other place or places, for such property,
as in the case for stolen goods ; and any person ta whom any
property shall be offered to be sold, pawned or delivered, if ho
shall have reasonable cause to suspect that any such offence
has been committed on or with respect to sncb property, is
hereby authorized, and if in bis power is required to apprehend
and forthwith to carry before a magistrate, the party offering
the same, together uith such property, to be dealt wvith according
to law.

DCCCOLXXI. The prosecution of every offence punishable
on summary conviction shall be commenced within one calen-
dar month afrer the commission of the offence and not other-
wise ; and the evidence of the party aggrieved shall be admaitted
in proof of the offence.

DCCCCLXXIT. Where any person shall be charged, on the
oath of a credible witness, before any nagistrate, with any such
offence, he may summon the person charged ta appear at a time
and place to be named in tne summons ; and·if he sball not ap-
pear accordingly, then (upon proof of tne due service of the sum-
mons upon such person by delivering the same ta him personal-
]y, or by leaving the same at bis usual plaee of abode,) the ma-
gistrate may either proceed to hear and dispose of the case
éx parte, or issue his warrant for apprehending such person and
bringing him before himself, or some other magistrate ; or the
magistrate before vhom the charge shall be made, may (if he
shall so think fit,) without any previous snmmons; (unless -when
otherwise specially directed,) issue such a warrant.; and the
magistrate before whom the person charged shall appear or be
brought, shall proceed ta hear andletermine the cage,



TITLE Il.

OF APPEALS FROM THE POLCE AND MAGIS-
TRATES COURTS.

973. Judgnent o' such Court reviewable only upon appeal
to the Sessions.

q74. Appeal for what causes allowed.
975. Appeal, how taken.
976. How allowed.
977. Discharge of defendant from custody, upon under-

taking.
078. Undertaking, when and with whom fyled.
979. Delivery of affidavit, and allowance of appeal to ma-

gistrate or clerk of Court, within five days afûer
allowance. Appeal then deemed taken.

980. Return, when and how nade.
981. Compelling return.
982. Ordering and compelling further or amended return.
983. Appeal, by whom and how brought t argument.
984. If not brought to argument, as provided in last section,

to be dismissed, unless continutd for cause shown.
085. Appeals friable by Jury.
986. Service of return on, and conscqtiences of failure.
987. If brought to hearing by defendant, appeal must be

argued, though no one oppose; if by public pro-
secution, judgment to be affirmed, unless defendant
appear.

988. Appeal to be heard on original return.
989. What judgment may be rendered.
990. Judgment to be entered on the minutes.
991. Order, upon judgment for affirmance.
992. Order, upon judgment of reversal.
993. If new trial ordered, to be had in Court of Session3.

Proceedings thereon.
994. Proceedings to carry judgment upon appeal into effect,

to be had in Court of Sessions.
995. On judgment of Court of Sessions, defendant may ap-

peal to Court of Appeals.
996. Judgment of Appeal Court upon appeal, final.
987. Poceedingsto carryinto effectjudgment of suchCourt.

DCCCCLXXIII. A judgment upon any conviction, .rcnde--d
by a Police Court, may be reviewed by the Court of Generzl
Sessions of the place for the district or county where the convic-
tion is had, upon an appeat, as prescribed by this title, and not
otherwise.

DCCCCLIV. An appeal cannot be alloWed, for any other ca-=
than the erroneous decision of the Court, in the course of the
proceedings before it, or in the determination of the cause.



DCCCCLXXV. For the purpose ofappealing, the defendant,
or some one on his behalf, must, within ten days after the judg-
mcni, make an affidavit, statihg the facts showing the alleged
errors in the proceedings or conviction complained of, and must,
within that tine, present it to the district or county judge,.or to
a judge of a Superior Court, and may apply thereon for the al-
lowance of the appeal.

DCCCCLXXVI. 11 in the opinion of the judge, it is proper
thàt the question arising on the appeal should bè decided by the
Court of' General Sessions, he inust endorso on the affidavit an
allowance of the appeal to that Court.

UCCCCLVII. Upon allowing the appeal, the judge may take
from the defendant, a recognizance with such sureties as ho
may approve. that the defendant will abide ,the judgment of
the Court of General -Sessions upon the appeal; and may
thereupon order that he o dieharged from imprisonment, on
service of the order upon the officer having him in custodp, or if
he be not in custody, that ail procecdings on the judgment be
stayed.

DCCCCVIII. The recognizance upon the appeal, must be im-
mediately fyled with the clerk of the Court of General Sessions.

DCCCCLXXIX. The affidavit and the allowance of the appeal
must bc delivered to the magistrate who tried the case, or to the
élerk of the Police Court, within five days after the allowance
of the appeal; and vhen so delivered, the appeal is deemed
taken.

DCCCCLXXX. The magistrate oi Court rendering the judg-
ment mnust make a return to all the matters stated in the affida-
vit, and must cause the affidavit and retum to be fyled in the
office of the clerk of the Court of Sessions, within ton duys after
the service of the affidavit and allowance of the appeal.

DCCCCLXXL If the return be not made within the time pre.
scribed in the last article, the Court of Sessions or the presiding
judge thereof, may order that a return be made within a spe.
cifiep time which may b deemed- reasonable; and the Court
may, by attachmerit, compel a compliance with the order.

DCCCCLXXIL. If the return be defeettive, a farther or
amended return may be ordered, and the order may be enforced
in the manner provided for in the last article.

DCCCCLXXIYTT When the return is made, the appeal may
be brought to argument by the defendant, on-any day in term,
npon a notice of not less than three days before the term, to the
Public Prosecutor of the district or county.

DCCCCLXXXIV. If the defendant omit to bria, the appeal
to argument, as provided in the lat aîticle, the Court must dis.
miss it, unless it continue the sane, by special order, for canuz3
shown.

DCCCCLXXXV. Whenever an appeal shall be made from
the decision of any justice under this Act as aforesaid, thé Court
of Gencral or Quarter Sessions shall have power te empannel
a Jury te try. the matter on which such decision may have been
made, and the Court, on the finding of such Jury, under oath,



shall thereupon give such judgment as the circumstances of thecase may require: Provided always, that such Court shall notin any case adjudge the payment of a fine exceeding five poundsin addition to the costs, or order the imprisonment of the per-son sa convicted, for any period not exceeding one month; andall fines imposed and recovered by the judgmcnt of such Court,shall be applied and disposed of in the same manner as otherfina recovered under the provisions of this Act.

DCCCCLXXXVI. The defendant must serve upon such PublioProsecutor, a copy of the return, with or before the notice of argu.ment. If he fail to do so, the appeal must be dismissed, uponupon proof of the failure, unless the Court othrwise direct,

DCCCCLXXX VII. If the appeal be brought to hearing by thedefendant, it must be argued, though no one appear to oppose;but if brought on by the said Prosecutor, he may take judg.ment of affirmance, unless the defendant appear to argue theappeal.

DCCCCXXXVIII. The appeal must be heard upon the ori.ginal return; and no copy thereof need be furnished for theuse of the Court.

DCCCCLXXXIX. After hearing the appeal, the Court mustgive judgment, without regard to technical errors or defects,which have not prejudiced the substantial rights of the defendant;and may render the judgmient which the Court below shouldhave rendered, or. may, according te the justice of the case, affirmor reverse the judgment, in whole or in part, as to all or any ofthe defendants, if there be more than one, or may order a newtrial.

DCCCCLXC. When judgment is given upon the appeal, itmust be entered upon the minutes.

DCCCCLXCL If the judgment be aflirmed, the Court mustdirect its execution, and if the defendant has been discharged onbail, after the commencement of the execution of a judgment ofimprisonment, must commit him to the proper custody for theremainder of his term of imprisonment.

DCCCCLXCII. If the judgment be reversed, and the de-fendant be imprisoned in pursuance of the judgment of thePolice Court, the Court of Sessions inust order him to be dis,charged.

DCCCCLXCIIL. If a new trial be ordered, it must be hadin the Court of Sessions, in the same manner as upon an issueof fact on an indctment; and that Court may proceed to judg.ment and execution, as in an action presecuted hy indictment.

DCCCCLXCIV. If any proceedings be .necessary to carrythe judgment upon the appeal into effect, they must be had inthe Court of Sessions.

DCCCCLXCVI. The judgment of the Court of Session uponthe appeal, is final.

DCCCCXCVII. The same proceedings must he had, to carryinto effect the judgment of Superior Court upon the appeal,as if it had been taken upon a judgment in aun action prose-cuted by indictment.



PART VI.

OF SPECIAL PROCEEDINGS OF A
CRIMINAL NATUIE.

1. OF CoRoNERs' INQUESTS, AND THE DUTIS 0- CoRomrs.&
2. Or StAeca WARANTs.
3. Of PROCEEDINCS AGAINST rUGITES FROI JUSTICE.
4. OF PROCEEDINoS RESPECTING VAGEANTS.
5. Or PROCEEDNGs nESPEcTING DISoRDEnLY PUBONS.
6. Or PRoCEEDrNGS RESPEcTINO ?ASTERs, APPPENTICES, AND SEvANTO.
7. Or CRIaINAL BTATISTICs.
8. MisCEw ANEOUS PP.ovisIOs AND DFIrNrrloND.

.TITLE I.

OF CORONERS' INQUESTS, AND THE DUTTES
OF CORONERS.

998. In what cases Coroner to summon á jury. Nunber of
jurrors to bo summoned.

999. What Coroner.
100. Jury to.be sworn.

1001. Witnesses to be subpænaed.
1002. Compelling attendance of witnesses, and punishing their

disobedience.
1003. Verdict of .the jury.
1004. Testimony, how taken and filed.
1005. Contents of verdict.
1006. If defendant arrested before inquisition filed, depositions

to be delivered to magistrate, and by him returned.
1007. Warrant for arrest of party charged by verdict.
1008. Party be present,
1009. Forn of Warrant.
1010. Party in custody.
1011. Warrant, how executed.
1012. Proceedings of magistrate, on defendant being brought

before him.
1013. Clerk with, whom inquisition is filed, to furnish magis-

trate with copy of the same and of testimony. returned
therewith.

1014. Coroner to deliver money or property found, on deceased,
to county treasurer.

1015. County treasurer to place money to credit of county;
*and to sell other property and place proceeds to credit
of county.

.1016. Moncy, when and how paid to representatives of
deceased.

0017. Statement under oath, from Coroner, before auditing
his accounts.

1018. Police justices may perform duties of coroner, during
his inability.

1019. Compensation of coroners.
1020. Same certainty as indictmnent.
1021, 1023. Inquisition may be quashsd.

DCCCCXCVIII. When a Coroner is informed by affidavit that
a person has been killed or dangerously wounded by another, or
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has suddenly died, under such circumstances as to afford a reason-
able ground to suspect that his death has been occasioned by
the act of another, by criminal means, or that he has committed
suicide, he must go to the place where the person is, and forth-
with summon not lcss than twelve persons, qualified by law to
serve as jurors, to appear before him forthwith, at a specified
place, to inquire into the cause of the death or wound.

DCCCCXCIX. The Coroner within whose jurisdiction the
body shall be lying dead, only, shall hold the inquest, notwith-
standing that the cause of death did not arise within his jurisdic-
tion.

G and 7 Vict. c. 12, a 1.

M. When the jurors appear, they must be sworn by the
Coroner to inquire who the person was, and when, where and
by what means he came to his death or was wounded, as the
case may be, and into the circumstances attending the death or
wounding, and to render a true verdict-thereon, according to the
evidence offered to them, or arising from the inspection of the
body.

2 Hale P. C. 60; 3 B. and A. 260.

MI The Coroner may issue subpænas for witnesses, return-
able forthwith, or at such time and place as he may appoint.
He must summon and examine as witnesses, every person who,
in his opinion, or that of any of the jury, has any knowledge of
the facts; and he must summon as a witness a licensed surgeon or
physician, who must, in the presence of thejury, inspect the body,
and give a professional opinion as to the cause of the death or
wounding, and if the jury shall require it he shah summon an-
other such surgeon or physician to attend as a witness as above.

2 Hale 157.

Ml. A witness served with a subpæna may be compelled to
attend and testify, or may be punished by the Coroner for dis-
obedience, as upon a subpæna issued by a magistrate, and on
failure to appear shall be fined twenty shillings by the Cproner,
except the medical witness, who shall forfeit ten pounds unless
he can show good cause agàinst the same.

MiI. After inspecting the body, and hearing the testimony,
the jury must render their verdict, and certify it by an inquisition
in writing, signed by then, setting forth that it was taken on
view of the body (2 Hale 60) the place whero it vas taken
(Hawk, P. C. b. 2, c. 9, s. 22.) who the person killed or wounded
is, and when, where, and by what means he came to his death
or was wounded. or where the body was found (1, B. and C. 247,)
and if he were killed or wounded, or his death were occasioned
by the act of another, by criminal means, who is guilty thereof,
if such person be known or discovered.

MV. The testimony of the witnesses examined by the
Coroner's jury, must be reduced to writing by the Coroner, or
under-his direction, in the presence of the party charged with
the offence, if he be present, givinghim full opportunity for cross
examination, and must be forthwith filed by him, with the
inquisition, in the office of the Clerk of the Peace for the district
or county.

MV. The verdict must show that it was taken by the oaths of
lawful persons of the district or county (Haw. P.-C. b. 2, c. 9, s.



22,) and their names should be inserted in the body ofthe inquis-
ition, (6 B. & C. 247.)

MVI 1f however, the defendant be arrested before the inqui-
sition can be filed, the coroner must deliver it with the testimony,
to the magistrate before whorm the defendant is brought, who
must return it, with the depositions and statement taken before
him, in the manner before prescribed.

MVII. If the Jury find that the person was killed or wound-
ed by another, under circumstances not excusable or justifi-
able by law,- or that his death was occasioned by the act of
another, by criminal means, and the party committing the act
be ascertained by the inquisition, and be not in custody, the
coroner must issue a warrant, signed by him, with his name of
office, into any district or county of the Province, for the arrest
of the person charged, and for taking him before such coroner
or before some other magistrates having jurisdiction, in order
to his being committed.

MVIII. If the party accused be present on the inquest, the
coroner shall commit him forth:with for trial.

MIX. The coroner's warrant must be substantially in the
following form:

"District or County of , [or as the case may be.]

"l the name of Our Sovereign Lady the Queen: To any
peace officer in this Province:

"An inquisition having been this day found by a coroner's
Jury, before me, stating that A. B. has come to his death by the
aci of C. D,, by criminal means, [or as the case may be, asfound
by the inquisition:]

"You are therefore comanded forthwith to arrest the above
named C. D., and bring him before me, [or take him before the
nearest and mosi accessible magistrate in this district or county."]

"Dated at the city of , [or as the case may be,] the
day of , 1850.

-E. F.,
Coroner of the district or county of

[or as the case may be.]

MX. If the party be already in custody the coroner shall
indorse a detainer on the warrant of arrest, in the same mann.er
and form as prescribed for other warrants of arret.

MXI. The coroner's warrant shall be served, in any district
or county of the Province, in all respects and in the same man-
ner as a magistrate's warrant or information, except that it need
not be backed in another district or county.

MXII. The magistrate shall proceed on the warrant, when
the defendant is bronght before him, and examine the charges
contained in the inquisition, and hold the defendant to answer, or
discharge him therefrom, in the same manner, in all respects, as
upon such magistrate's warrant.

MXIII. &pon the arrest of the defendant, the Clerk of tho
Peace with whom the inquisition is filed, must, without delay,
furnish to the magistrate a certified copy of it, and of the testi.
mony returned therewith.



MXIV. The coroner must, within thirty days afler an inquest
upon a dead body, deliver to the Clerk of-the Peace, any money
or other property which may bc found upon the body, unless
clained in the ineantimne by the legal representatives of the
deceased. If lie fail to do so, the said Clerk may proceed against
him for its recovery, by a civil action in his official name.

MXV. Upon the delivery of money to the said Clerk, lie must
place it to the credit of the Receiver General. If it be other
property, he must, within thirty days, sell it at public auction,
upon reasonable public notice; and must, in like manne-, place
the procceds to the credit of the said Receiver General.

MXVI. If the money be demanded within one year, by the
legal representatives of the deceased, the Receiver General must
pay it to them, afler deducting the fees and expenses of the
coroner and or the district or county, in relation to the natter, or
it may be so paid at any time thercanfer, upon the order of a
Judge of any Superior Court after causo shown.

MfXVll. Before auditing and allowing the account of the
coroner, hc must bc required to produco to a Judge of any su-
perior court, a statement in writing of any noney or other pro-
perty found upon persons upon whom inquests have been held
by him, verified by bis oath, to the effect that the statement is
true, and that the money or property mentioned in it has been
delivered to the legal repiesentative of the deceased, or to the
said clerk of the court, and his account shall thercupon be audit-
ed and allowed i .y such judge.

MXVII. If the coroner be absent or be unable, for any cause,
te attend, the duties inposed hereby may bé performed.by a
police justice, or by a inagistrate, with the same authority, and
subject to the same obligations and penalties as apply to the
coroner.

MXVIII. The coroner is entitled for his services, in holding
inquests and performing any other duty incident thereto, to such
compensation as may be fixed by the judges of the superior
courts for the section, and approved by the Governor, and he can
receive for those services no other compensation or fees what-
ever. And the medical practitioner shall receive the follow-
ing fees: in each inquest, for attendance only, £1 5s.; for af-
tendance and post mortem examination, £2 10s. for attendance
andpost mortem examination and analysis of the contents of the
stomach, £5; and is. per mile for travel going to and returning
f·om such inquest.

MXX. The sans degree -of certainty is requisite in inquisi-
tions as in indictments, and the rules relating to the description
of the offences in .indictments, and as to variences therein or
amendments thereto, so far as the same are applieable, shail ap-
ply to inquisitions.

MXXI. An inquisition may be squashed for defects appearing
on the face of it, if not amendable, on the application either of
party interested or the Crown.

MXXII. It may also be quashed for the misconduct of the
coroner or the jnry.



TITLE ·II.

OF SEARCH WARRANTS.

1023. Search warrant defined.
1024. Upon what grounds it-may be issaed.
1025. It cannot be issued but upôn probable cause, supported

by affidavit.
1026. Before issuing warrant, magistrate must examine, on

oath,:the:complainant 'and his witnesses, and* take
their depositións in writing.

1027. Depositions, what to contain.
1028. Magistrate, when to issue warrant.
1029. Form of the warrant.
1030. By whom served.
1031. Officer may break opeir door or window to execute

warrant..
1032. May break open door or window to liberate person

acting in his aid or for his own liberation.
1033. When warrant may be served in the night time, and

direction therefor.
1034. Within what time warrant must .be executed .and

returned.
1035. Officer to give receipt for property taken.
1036. Property, when delivered to magistrate, how disposed of.
1037- Return of warrant and delivery to magistrate of inven-

tory of property taken.
1038. Magistrate to ..dliver copy of inventory to the person

from whose possession .property is ïaken *and to
applicant for warrant.

1039. If grounds for warrant controverted, magistrate to take
testimony.

1040. Testimony, how taken and authenticated.
1041. Property, when te be restored to person from whom it

was taken.
1042. If goods stolen, to whom to be delivered.
1043. Depositions, search warrant, returri and inventory,to be

returned to Court of Sessions or City Court having
jurisdiction of offence.

1044. Maliciously and without probable cause procuring
search warrant, a misdémeanor.

1045. Peace officer,.exceeding bis authority or exercising it·
with unnecessary severity, guilty of a misdemeanor.

1046. If person charged.with·folony be.supposed .to have a
dangerous weapon, or anything which may be used
as evidence of commission of offence, magistrate may
direct him to be searched, and the veapon or other
thing retained, subject to his order or thé order of
the Court.

MXXIII. A scarch warrant is an order in.writing in the
of the Queen, signed by a magistrate, directed to a peace'officer,

LL1 69



162

commanding hin to search for pemonal property and bring it
before the magistrate.

MXXIV. It may be issued uponither of the following grounds:

1. When the property was stolen or embezzled; in which
case it may be taken, on the warrant, (rom any house or other
place in which it is concealed, or from the possession of the per-
son by whom it was stolen or embezzled, or of any other*person
in whose possession it may be;

2. When it was used as the means of committirg a felony:
in which case it may be tak-en, on the warrant, from any bouse
or other place in which it is concealed, or from the possession of
the person by whom it was'used in tie commission of the offence,
or of any other person in whose possession it may be;

3. When it is in the possession of any person with the intent
to use it as the mean of committing e public offence, or in the
possession of another, to whom he may have delivered it for the
purpose of concealing it or preventing its being discovered; in
which case it may be'taken, on, the warrant, fhin such person
or' from a house or other place occupied by him, or under his,
control, or from the possesion of the person to whom lie may
have so delivered it.

DXXV. A search warrant cannot be issued but upon probable
cause, supported by affidavit, naming or describing the person,
and particularly describing the property and the place to be
scarched.

MXXVI. The magistrate must, before issuing the warrant,
examine on oath the complainant and any witnesses ho may
produce, and take their depositions in writing, and cause them
to be subscribed by the parties making them; but a positive
oath that a theft has been committed is not necessary to justify
the issuing of a search warrant.

2 D. & R. 97.

MXXVII. The depositions must set forth the facts tending to
establish the grounds of tle application or probable caus3 ror
believing that they exist.

MXXVIIL If the magistrate be thereupon. satisficd of the
existence of the grounds of the applica.ionî, or that there is pro-
bable cause to beieve their exstence, he must issue a search
warrant, signed by him with his name of ofEce, to a peace
oicer- in his district or county, commanding him forthwith to
search the person or place nained for the property specified, and
to bring it before the magistrate.

2 Hale, 252; Hale, Sum. 93; Burn's Just. "Scarch Warrant."

MXXIX. The warrant must be substantially in the folloving
form:

" District oe County of [as the case may be.]
"lIn the name of Our Sovereign Lady the Queen: To any

Peace Officer in the county of [as the. case may be.]
"Proof by affidavit, having been this day made before me,

that [stating the ground of the application in the same manner]:
" ou are therefore commanded, in the. day time, [or," t any

time of the day or night," as the case may bc,] to make immedi-



ate search on the pvrson of C. D., [or, " in the house situated"-
describing it, or any othLer place to be searched with reasonable
particularity, as the case =ay be,] for the following property;
[d&scribing it waith reasonable partic<rity;l anid if you îlnd the
same or any part thereof, to bring it fortlwith before me, at
(stating the place.]

"Dated at the dity of [as the case may be,]
the day of , 1850.

" E. F.,
Justice of the Peace of the [district, county

or town] of [es the case may be.]

MXXX. A search warrant may, in all cases, be served by any
of the officers mentioned in its direction, but by no other person,
except in aid of the officer, on his requiring it, he being present
and actig in its execution.

2 Bale, 150.

MXXXL The officer may bréak open ca outer or inner door
or window of a bouse, or any part of the housë, or aùy thing
therein, to execute the warrant, if, afer notice of his authority
and purpose, he be refused adro ittance.

2 Hale, 141.

MXXXH. He may break open any outer or irner door or
window of a house, for the purpose of liheratiùg a persôn, vho,
having entered. to, aid- him in the executior of the wirrant4 is
detained therein, or when necessary for bis own liberation.

MXXXIII. The ragistrate must insert a direction in the
warrant, that it be served. in the day time, unless the affidavits
be positive that the property is on the persoi, oàr in the place to
be senrched; in which case, he way insert, a direction, that it
be served at any time of the day or night.

2 Hale, P. C. 150; 3 Burn' Just., 797.

MXXXIV. A search warrant must be oxecnted, and returned
to the magistrate by whom it was issued, vithin five days after
its date. After the expiration of that time the warrant, unless
executed, is void.

MXXXV. When the officer take3 propcrty under the warrant,
he must give a receipt for the property taken, (specifying it in
detail,) to the person from whom it was taken by him, or ia
whose possession it was found, or, in the absence of any person,
ho must leave such receipt in the place where he found the
property.

MYXXVI. Whcn the property is delivered-to the magistraté
he must, if it was stolen or. embezzlcd, dispose of itas provided
hereinbefore. If it were taken on a warrant issued on the
grounds stated in the second and thirdsubdivisions of article 1024
he must retain it in his possession, subject to the order of the
Court to which he is required to return the proceedings before
him, or of any other Court in which the ofience, in respect to
which the property was takeniatriable.

MXXXVII. The officer must forthwith return the warrant to
the magistrate, and deliver to him the property taken, with a
written inventory thereof, made publicly, or in the presence of
the person from whose possession it was taken and of the appli-



cant for the warrant, if they be present; verified by the affida-
vit of the officer, and taken before the magistrata, to the foUlow-
ing effect: "Il, A. B., the officer by whom this warrant was
"executed, do svear that the above inventory contains a true

and detailed account of all the property taken by me on the
"'warrant."

MXXXVIII. The magistrate must thereupon, if required,
deliver a copy of the inventory to the person from whose posses-
sion the property was taken, and to the applicant for the warrant.

MXXXIX. If the grounds on which the warrant was issued
be controverted, the magistrate must procced te take testimony
in relation thereto.

MXL. The testimony given by each witness must be reduced
te witing and authenticated in the manner here.in prescribed.

MXLI. If it appear that the property taken is not the same
as that described in the warrant, or that there is no probable
cause for believing the existence of the grounds on which the
warrant was issued, the magistrate must cause it te be restored
to the person from whom it was taken.

2-Hale, 151.

MXLII. If it appear that the goods were stolen, they are te be
delivered to the :Sheriff of the district or county, te the end that
the offender may be prosecuted and restitution made.

2 Hale, 151.

MXLIII. The magistrate must annex together the depositions,
the search warrant and return, and the inventory, and retnrn
them te the next Criminal Court for the district or county, having
power to inquire into the offence in respect te which the Éearch
-warrant was issued, at or before its opening on the first day.

MXLIV. A person, who, maliciously and without probable
cause, procures a search warrant to. be issued and exceuted, is
guilty of a misdemeanor.

MXLV. A peace officer, who, in executing a search warrant,
wilfully exceeds bis authority, or exercises it with unnecessary
severity, is guilty of a misdemeanor,

MXLVI. When a'person charged with a felony is supposed
by the magistrate before whom he is brought to have upon his
person a dangerous weapon, or any thing which-may be used as
evidence of the commission of the. offence, the magistrate may
direct him te he searched in bis presence, and the weapon or
other thing te be retained, subject to -bis order or the order of
the Court in which the defendant may be tried.



TITLE III.
OF PROCEEDINGS AGAINST FUGITIVES

FROM JUSTICE.

1047. Arrest of such fugitive from the United King-
dom and British Possessions.

1048. Arrest of such fugitive from any foreign coun-
try except the United States.

1049, 1050. Extent of Warrant.
1051. Arrest of such fugitive from United States.

1052, 1053, 1054. Proceedings in*same.
1055. Escape of fugitive from custody.
1056. Proceedings for arrest and commitment simi-

lar to same order on magistrate's warrant.
1057. Admission to bail of offender.
1058. Notice to Provincial Government.

MXLVII. If any person charged in the United Kingdom or in
any other British Possession with any offence, against vhom a
warrant shall be issued by any judge or magistrate therein com-
petent to issue the same, shah flee from justice and be found in
this Province. he Aiall and may be arrested and bc takeii by
virtue of such warrant into the country in whieh the warrant was
issued, to be there dealt vith according to law, upon such war-
rant being indorsed by a magistrate in that part of this Province
where the offender is found, after proof to such magistrate of the
handwriting of thejudge or magistrate ivho shall have issued the
warrant and of his icpacity at the date thereof to issue the
same.

MX LVIII. If any such fugitive from any forcign eountry save
the United States of America, baving committed any offence
therein, not treasonable or political, which by the laws of this
Province would be punishable with death or imprisonment in
the Penitentiary, or by imprisonment in any Gaol with bard la-
bour for no; less than thrce months, be found in this Province
and be-harged before a magistrate hercin with the commission
of such offence, he shall and may be arrested and committed
upon warrant of such magistrate upon such charge and satisfac-
tory evidence adduced as, acèording to the laws of this Province,
wouldjustify the issuing of such warrant, if the offence had been
committed iii this Province.

MXLIX. Such warrant shall be suflicient authority for the
delivery of the offender to any person competent to receive him
for conveyance into such foreigu country, only in case a requi-
sition shall have been made to the Governor of this Province
by the Exceutive Government of such foreign country or its
ministers or officers authorized to make the same, and such re-
quisition shall have been assented to by the Governor at his dis-
cretion, by and with the advice of the Executive Council of the
Province, after satisfactory evidence of criminality bas been
submitted to the Governor against the offender for any such
offence as aforesaid and an order thereupon, under the sign
manual of the Governor, bc given to the magistrate.

>11MICS .



ML. Such warrant shalljustify the commitment of the offender
until the order by the Govcrnor shall be given to the magistrate
if it be so given within one month from the time ofthe commit.
ment, failing which the offender shall be discharged and shall
not be again liable to arrest upon the same charge.

MLL. If any such fugitive from any of the United States of
America having committed thercin any of the offences of mur-
der, assault with intent to commit murder, piracy, arson, robbery,
forgery or utterance of forged paper, be found in this Province
and be charged upon complaint on oath before a Judge of any
of the Superior Courts in this Province or any magistrate thercin
vith the commission in any of the said States of any of the said

offences, he shall and may be arrested upon the warrant of such
judge or magistrate, and thereupon committed to the common
gaol of the district, county or city where the warrant is issued, if
the judge or magistrate shall be satisfied that such charge is
well founded, upon such evidence of criminality as, according to
the laws of this Province, vould justify the arrest if such offence
had been committed in this Province.

ML]. Copies of the depositions upon which an original war-
rant in any of the United States may have been granted, certi-
fied under the hand of the officer or pei•son having the legal eus-
tody thereof and attested upon the oath of the*party producing
them to be true copies of the original depositions, may be received
in evidence upon the making of the complaint and the issuíng of
the warrant of arrest of thc magistrate.

MLIIL The warrant of commitment shall remain in full force
and effect for and during the space of two months, over and
above the time actually required to convey thesoffender from the
gaol to which he shall have been committed, by the readiest way,
out of this Province, and shall thereafter expire, and the offender
shallthen be discharged by the order of any Judge of any of the
said Superior Courts, upon the application of the said offender
therefor, after proof made of reasonable nôtice of his intention
te make such application given to the Provincial Secretary, un-
less sufficient cause be .shewn to the ·said Judge why such dis-
charge should not be ordered.

MLIV. The committing magistrate shall forthwith, after com-
mitting the offender, transmit te. the Provincial Secretary.a cer-
tified copy of bis warrant of commitment, and of tie procced-
ings and evidence in connection therewith, and the Governor of
the Province, on receipt thereof, and of a requisition of the
proper authorities of the said .United States, or any of them,
in which the offence was committed, shal by order under his
sign manual order the offender to be delivered to the person
authorized in the name or on the behalf of the said States or
any of thei, to be there dealt with according te law: and such
person shall be authorized, in virtue of such warrant, to hold
the offender in custody and to take him to the said United State,
or to the said State where the offence was committed.

MLV. If any such fugitive, while in custody shall escape
therefrom, he may be.retaken m the same manner as any per-
son accused. of any offence in this Province may be retaken
upon an escape.

MLVL The proceedings for the arrest and commitmnent of the
person charged shall be in all respects similar to those provided



for the arrest and commitment of a person charged with a pub.
lie offence comnmitted in this Province, except it be otherwise
herein specially provided.

MLVIL The magistrate may admit the person arrested to
bail, by a recognizance with sufficient sureties and in such a
suin as h.e deems proper, for his appearance before him at a
time specified in the recognizance, or for bis surrender to be
arrested upon the order or warrant of the governor of this
Province.

MLVIII. Immediately upon the commitment of the person
charged, the magtstrate must give notice to the Secretary of the
Province of the name of the person and the cause of his arrest,
and must transmit at the sanie tirne to the Secretary an exem-
plified copy of the warrant of arrest, and of the operations and
proceedings in support thereof.

The foregoing from Provinial Statutes.

TITLE IV.

OF PROCEEDINGS RESPECTING VAGRANTS.

1059. Who are vagrants.
1060. Peace officers, when required by any person, to carry

vagrant before a magistrate for examination.
1061. Vagrant, when to be convicted. Form of certificate of

conviction.
1062. Certificate to constitute record of conviction, and to be

fyled. Comrnitment of vagrant.
1063. Peace officers to arrest and pursue a person disguised,

and take him before a magistrate.
1064. Private citizen may do so, without warrant.
1065. Peace officer may require aid. Duty of perrons re-

quired to aid him.
1066. Neglect or refusal to aid peace officer, %vithout lawful

cause, a misdemeanor. Punishment. .
1067. Magistrate may depute a freeholder of the district or

county to make arrest of person disguised. If his
name be not known, fictitious name may be used.

MLIX. The following persons are vagrants:

1. A person .who, not having -visible means to maintain him-
self, lives without employment:

2. A person who, being an habitual drunkard, abandons,neglects, or refuses to aid in the support of bis farnily:
3. A person who has contracted an infectious or other disease,

in the practice of drunkenness or debauchery, relquiring charita-
ble aid to restore him to health:

4. A common prostitute, who las no lawful employment,
whereby to maintain herself:



5. A person wandering abroad and bcgging, or wlho goes
about from door to door, or places himself in the streets, high-
ways, passages, or other public places, to beg or receive alms,
or causes or procures any child to do so ,

6. A person wandering abroad and lodging in taverns, groce-
ries, ale-houses, watch or station-houses, out-houses, market-
places, sheds, stables, barns or uninhabited buildings, or in the
open air, and not giving a good account of himself:

7. A persou vho, having his face paintcd, discolored, covered
or concealed, or being otherwise disguised, in a manner calcu-
lated to prevent his being identified, appears in a road or public
highway, or in a field, lot, wood or enclosure.

MLX. A peace offler must, vhen required by any person,
carry a vagrant before a magistrate or police justice in the sane
city, village, town or county, or before the inayor of hie same
city, for the purpose of examination.

MLXI. If flic magistrate be satisfied, from the confession of
the person so brought hefore him, or by competent testimony,
that he is a vagrant, hie must conviet him, and must make and
sign, with bis name of office, a certificate substantially in the
following form:

"I certify that A. B., having been brought before me, charged
with being a vagrant, I have duly exanined the charge, and that
upon bis own confession in my presence. [or, upnn testimony ad-
duced beforc mr,] hy which il appears that be is a person [pur-
suing the description contained in the sudivision above, which is
appropriate Io the case,] I have adjudged that he is a vagrant.

" Dated at the [or City] of , the day
of ,I1

" E. F.,
".Justice of the Pence of ihe

of ," [or as the case may be.]

MLXII. The magistrale must imnediately cause the certificate,
whieh constitutes the record of conviction, to be fyled in the
office of the Clerk of the Peace for flic district or county, and
must, by a warrant, signed by him with bis name of office, com-
mit the vagrant, if not a notorious ofl'nder, and a proper object
for such relief, to the county or district House cf Correction if
there bc one, for not exceeding six montls, at liard labour, or if
the vagrant be an improper person to be so committed, or if
there be no such House of Correction, he must be committed for
a like term, to the county jail, if there he one, or the jail of the
district.

MLXIII. It is the duty of every pence officer to arrest
and take such person before a majestrate, to be proceeded
against as a vagrant; and when the peace officer is credibly in-
formed, that the vagrant is within the district, county, city,
village, or town, he must pursue him, and in like manner arrest
him and convey him before the magistrate.

MLXIV. A private citizen of the county, district, city, ftown,
or village, may also, without warrant, exercise the powers con-
ferred upon a peace officer by the last article.

MLXV. l the execution of the duties imposed upon fhe pence
officer he rnay command the aid of as many male inhabitants of



his county, city, village or town, as he may think proper; and a
citizen so commanded, may provide himself or be provided witb,
such means and weapons as the officer giving cormand may
designate.

MLXVI. A person so commanded to aid the officer, who
without lawful cause refuses or neglects to do so, is guilty of a
misdemeanor, and is punishable by a fine not exceeding five
pounds, or by imprisonment not excecding one month, or both.

MLXVII. A magistrate to whom complaint is made against a
person charged as a vagrant, may, by a warrant, signed by him
with bis name of office, depute any freeholder of the district or
county to arrest and bring the vagrant before him, to answer the
complaint: and if the name of the person complained of be not
knovn, he may be described in the warrant and in all subse-
quent proceedings thereon, by a fictitious name.

TITLE V.

OF .PROCEEDINGS RESPECTING DISOR-
DERLY PERSONS.

1068. Who are disorderly persons.
1069. On complaint, warrant to be issued.
1070. On confession or proof that he is a disorderly person,

security to be required.
1071. If sccurity given, defendant to be discharged. If notto

be convicted. Form of certificate.
1072. Certificatc, ta constitute record of conviction, and ta be

fyled. Commitment thercon.
1073. Undertaking, when forfeited.
1074. How prosecuted, proceeds how applied.
1075. When new security may be required, or defendant

committed afler recovery on recognizance.
1976. Defendant committed for not giving security, how dis-

charged.
1077. Keeper of prison ta return list of disorderly perso

committed ta Court of $ssions.
1078. Examination of the case by the Court.
1079. Court may discharge, or authorize the binding over of

disorderly persons.
1080. Court may also commit him ta prison. Nature and

duration of imprisonment.

MLXVIII. The following are disorderly persons:

1. Persons who actually abandon their wives or children,
without adequate support, or leave them in danger of becorning
a burden upon the public, or who neglect ta provide for them
according to their means;
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2. Persons vlo threaten to run away, and leave their wives
or children a burden upon the publie;

2. Persons pretending to tell fortunes, or where lost or stolen
goods may lie found;

4. KCepers of bawdy lionzes or houses for the resort of pros-
titutes, drunkards, tipplers, gamesters, or ohei- disorderly per-
sons;

5. Persons who have no visible profession or callin;r, by which
to maintain themselves, but who do so, for the rnost part, by
gaming;

6. Jugglers, common showmen and mountebanks, who exhibit
or perform for profit, puppet shows, wire or rope-dancers, or
other idle shows, acts or feats;

7. Persons who keep, in a public highway or place, an appa-
ratus or device for the purpose of gaming, or who go about
exhibiting tricks or garning, therewith ;

8. Persons vho play, in a public highway or place, with cards,
<lice or any other apparatus or device for gamuing.

MLXIX. Upon complaint on oath, to a nagistrate or police
justice of a city, village or town, or to the nayor of a city or
municipality, against a person, as being disorderly, the magir-
trate must issue a warrant, signed by him vith his name of
office, requring- a peace oflicer to arrest defendant, and bring
him before the niagisirate for exaniiation.

MLXX. If the magistrate be satisfied, from the confession of
the deflendant, or by competent testimony, that he is a'disorderly
person, he may require that the person charged enter into a
recognizance, vith one or more sureties to be approved by the
magistrate, to the following effect:

1. If he b a person described in the first or second subdivi-
sion of article 1008, that he vill support his wife and children,
and vill indemnify the county, city, village or town, against
their becoming, within one year, chargeable upon the public;

2. In all other cases, that he will be ofgood behaviour for the
space of one year;

Or that the sureties will pay the sum mentioned in the recog-
nizance, and which must be fixed by the magistrate.

MLXXI. If the recognizance be given, the defendant must-be
discharged. - But if not, the magistrate -must convict him as a
disorderly person, and must make and sign vith his name of
office, a certificate in substantially the following form:

"I certify, that A. B., having been brought before me, charge?
with being a disorderly person, I have duly exanined..the charge,
and that upon his own confession in the presence, [or, 'upon tes-
timony duly adduced before me,] by which it appears that he is a
[pursuing the description as above, which is appropriate to the
case,] I have adjudged that he is a disorderly person.

0 Dated at the , of , the day
of , 18

E. P.
Justice of the Peace of the

of ," (or, as the case nay be.]



MLXXXII. The magistrate must immediately cause the cer-
tificafc, which constitutes the record of conviction, to be fylcd in
the office of the Clerk of the Peace, and must, by a warrant
signed by him, wkih his name of office, commit the dofendant to
the jail of the district or county, for not exceeding six months at
hard labor, or until he give the security prescribed above.

MLXXIII. The said recognizances shallbe forfeited ipsofacto
by the commission of any of the acts which constitute the per-
son by whom it was given a disorderly person, and in the case
of a person described in the seventh and eighth subdivisions of
article 1OG8,by his playing or betting, at one time or sitting, for
noiey or property exceeding the value of five shillings.

M LXXIV. When a recognizance is forfeited, it may be prose-
cuted in the name of the Clerk of the Peace for the district or
county where the same may be, and the sum collected in the
action must be paid to the county or city treasury, as the case
may be, in nid of its funds.

MLXXV. On a recovery on the recognizance, the Court in
vhich it is had, may require from the defendant new security,

in the manner abovo provided, or if he fail to give it, may com-
mit him.

MLXXVI. A person committed as a disorderly person on
failure to give security, may be discharged by any two Justices
of the Peace or Police Justices,-in the district, county or city,
upon giving security, as originally required.

MLXXVII. The keeper of every prison to which disorderly
persons may be committed, must return to the said Court of
General Sessions of the Peace, on the first day of its next term
after the commitment, a list of the persons so committed and
then in his custody, vith the nature of the offence of each, the
name of the magistrate by whom he was committed, and the
term iof his imprisonnitent.

MLXXVIII. The said Court must thereupon inquire into the
circumstances of aci case, and hear any proof that may be of-
fered, and must examine the record of conviction, which is evi-
dence of the facts contained in it, until disproved.

MLXXIX. The Court may discharge a person so committed,
trom imprisonment, either absolutely or upon bis giving security
as hercin provided, or if he bc a minor, the Clerk of the Peace
may bind him out in some lawful calling as a servant, appren-
tice, mariner or otherwise, until ho bc of age; or if he beofage,
may contract for his service with any person, as a laborer, ser-
vant, apprentice, mariner or otherwise, for not exceeding one
year. The binding out or contract, pursuant to this aticle, has
the saine effect as the indenture of an apprentice, with his own
consent and that of his parents, and subjects the person bound
ont or contracted, to the saine control as if he were bound as
au apprentice.

MLXXX. The Court May also, in its discrction, order a per..
son convicted as a disorderly person, to be kept in the district,
county or city jail, for a term not exceeding six months at hard
labour,



TITLE VI.

OF PROCEEDINGS RESPECTING AIASTERS,
APPRENTICES AND SERVANTS.

1081. Complaint against apprentice or servant, for absenting
himself, or refusing to serve, or for a misdemeanor, or
ill behaviour.

1082. Warrant, when complaint is made in the absence of
the defendant and by whom and how executed.

108g. Ilcaring the complaint, and conimitting or discharging
the defendant.

1084. Complaint against the mater, for cruelty, mis-usage or
violation ofi duty.

1085. Ilearing the complaint, and dismissing it or discharging
tlie apprentice or servant.

1086. Preceding articles, not applicable to apprentico with
whom moncy is received or agreed for.

1087. Complaint by and against master in such case, and
direction thercon, if not compromised hy bail at ses'ion.

1088. Proceedings thercon, and order of the Court.
1089. Indenture or contract of service, how assigned on death

of master.

MLXXXI. If an apprentice or servant, lawfully bound to
service as prescribed by special statutes, or by law, wilfully
absent himself therefrom, without the leave of his master, or
refuse to serve according to his duty, or be guilty of any mis-
demeanor or ill behaviour, his master may take him before u
magistrate in the county, district, city, or town, or before the
mayor of a city or of the municipality where he resides, and make
complaint of the facts under oath, or may, without taking him
before the magistrate, make the like complaint.

MLXXXI. If the complaint be made in the absence of the
defendant, and the facts be proved to the satisfaction of the
magistrate, he must issue his warrant for the arrest of the de-
fendant and so bring him before the magistrate forthvith, or at
a specified time and place, to answer the complaint, which var-
rant any peace officer within the jurisdiction of the magis-
trato must accordingly execute, by arresting the defendant and
taking him before the magistrate as directed.

MLXXXIIL The magistrate must immediately, or at a time
to which he may, for good cause, adjourn the matter, proceed to
hear the parties and their proofs, and if the complaint appear to
be well founded, must commit the defendant to the district, county
or city gaol, for not exceeding one montb, at hard labour, vhere
he must be confined in a room with no other person ; or may, by
his certificate, discharge the defendant from the service of his
master,- and the master from all obligations to the defendant.

MLXXXIV. If a master be guilty of cruelty, mis-usage, re-
fusal of necessary provisions or clothing, or any other violation
of duty tovard bis apprentice or servant, as- prescribed by



special statutes or by law, or by the indenture or contract of
service, the apprentice or servant may make complaint thereof
on oath, to any magistrate where such master resides, who must
surmmon the defendant before him at a specified timfe and place.

MLXXXV. The magistrate nust immediately, or at a tine
to which he may for good cause, adjourn the matter, proceed
to hear the parties and thoir proofs, and if the complaint be well
founded, must, by his certificate, diseharge the apprentice or
servant from the service of his master ; or if not,- he must, by a
similar certificate, dismiss the complaint.

MLXXXVI. The preccding articles of this title do not extend
to an apprentice or cierik, whose master bas received, or is en-
titied to receive a sum of moncy with him, as a compensation
for his instruction.

MLXXXVII. Where money is paid, or agreed té be paid, on
binding out a clerk or apprentice, the master or the clerk of-
apprentice may make complaint aM before mentioned, an'd
the magistrate to whom it is made, must examine it, as herein
provided, and on such examination may make such order and
direction between the parties as the justice of the case may re-
quire, and if the complaint cannot be compromised, the magis-
trate must take a recognizance from the master, or from the
clerk or apprentice as the case may be, for his appearance at
the next Court of Sessions of the Peace for the district or county
in a sum and with sureties approved by them to answer the
complaint.

MLXXXVIIL Upon bearing the parties, the Court may, by
an order entered upon the minutes, direct that the clerk or ap-
prentice be discharged from service, anId.that the money paid or
agreed for in binding him out, be refunded, if paid, to the person
who advanced it, or his personal representatives, or if not paid',
that it be discharged, and that any security given therefor be de-
livered up or cancelled, or may punish the clerk or apprentice by
fine or imprisoument or both as for a misdèmeanour.

MLXXXIX. Upon the death of a master to whom a pèrson
has been bound to service, as clerk, apprentice or servant, the
personal representatives of the master may, with the -writtei
consent of the clerk, apprentice or servant, acknowledged b fore
a magistrate, assign the indenture or contract of service t> ano-
ther, who thereby becomues vested vith all the rights of the mas-
ter, but if such written consent be refused, the assignient may
be made vith 'the same éffect; under an order of the said Court
of Sessions upon fourteen days notice of the application therefor,
to the apprentice or to his parent or guardian, if there be aùy*in
the district ci connty.
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TITLE Vil.

OF CRIMINAL STATISTICS.

1090. Clerks of Criminal Courts to transmit statementto
the Provincial Secretary.

1091, 1092. Report of Sheriff respecting persons convicted at
those Courts and at Police Courts.

1093. Form of Report.
1094. Sheriff te make ecrtain inquiries to enable him te

mako Report.
1095. Magistrates holding Courts to give information te

. Sheriff and te make certain inquiries.
1096. Copies of certificates of conviction in Magistrates'

and Police Courts, to be transmitted to Provincial
Secretary by Clerk of same.

1097, i098. Clerks of the Peace to transmit transcripts of con-
victions to Secretary of the Province.

1099. Penalty for neglect te comply with provisions of
this title.

1100. Secretary'of the Province te cause this title te be
published, and te report annually the information
obtained pursuant thereto.

MXC. Within tcn days after the adjournment of a Criminal
Court the Clerk thereof must transmit to the Provincial Secretary,
by mail, a certified statement of the number of indictinents tried
thereat, specifying the number for each offence, the number on
which convictions vere had, the number on vhich the defendant
was acquitted, and the number of indictments against persons
discharged without trial, specifying the number for cach offence.

MXCI. Within ten days afler the adjournment of such Court
the Sheriff of the district or county -where it vas held must
report by mail te the Provincial Secretary the name, occupation,
age, sex, and native country, when known, of every person con-
victed at that Court of a public offence, with the degree of
instruction which each person convicted has received, and such
other information in relation te the persons se convicted, and
their offences, as the said Secretary may require.

MXCII. A Report must be made in like manner by the Sherifï
of every district or county in vhich there is a city, in respect
to persons convicted at a Magistrates' or Police Court. The
Report, in respect te such Courts must be made on the first days
of .January and July in each year.

MXCUII. The Report required by the last three articles must
be made in the form to be prescribed by the said Secretary.

MXCIV. To enable the Sheriff te make his Report ho may,
either before or after conviction, by himself or his deputies, make
ail necessary inquiries of the persons convicted, and of the keeper
of a gaol, penitentiary,or other prison where the persons convicted
are confined, as well as of all other persons.



MXCVI. Every magistrate holding a Magistrat&s or Police
Court at which a person is convicted of a public offence, must,
on being so required, furnish to the Sheriff of the county, all
the information he can obtain, to enable the Sheriff to make the
said report, and must mako such inquiries of the persons con-
victed before them, and of others, as the said Secretary may
direct.

MXCVII. When a Clerk of the Peace trarsmits to the said
Secretary transcripts of convictions had in Criminal Courts, he
must transmit therewitb, copies of ail certifiéates of er.victions
in Police Courtsfyled with him.

MXCVIH. The Clerk of each Police Court in the several chies
of this Province must, on the first day of every month. transmit
by mail, to the said Secretary, a transcript of the entry of every
conviction of that Court, during the preceding montb, containing
the iame of the offender, a description of the offence, and the
judgnent upon the conviction.

MXClX. For every neglect of a magistrate, clerk or sheriff,
to comply with the requirements of this title, lie shall forfeit the
s uni of five pounds to be recovered in a civil action, in the name
of the Queen.

MC. The said Secretary must cause this Title to be published
with forms and instructions for the execution of the duties
therein prescribed, and to be distributed among the officers
therein mentioned, the expense of which rmust be paid from the
Provincial funds. He must also annually report to the Legi.-
lature, the results of the information obtained in pursuance of
this Title.

TITLE XII.

MISCELLANEOUS PROVISIONS, RESPECTING
SPECIAL PROCEEDNGS OF A CRIMINAL
NATURE.

11'01. Parties to a special proceeding, how designated.
1109. Provisions of the article respecting entitling affi-

davits, applicable.
1103. Courts and magistrates to issue subpænas, and

punish disobedience of witnesses.

MCI. The party prosecuting a special proceeding of a crimi-
nal nature, is designated in this Code as the complainant, and the
adverse party as the defendant.

MCII. The provisions of the article in this code in respect to
entitling affidavits in a criminal action, are applicable to special
proceedings of a criminal nature.

MCII. The courts and magistrates beforé whom a special
proceeding is prosceuted, may issue subpenas for witnesses, and
punish their disobedience in the same manner as in a cruninal
action.



TITLE XII.

MISCELLANEOUS PROVISIONS AND
DEFINITIONS.

CHAPTER I.

MISCELLANEOUS PROVISIONS.

1104. Code not retioactive.
1105. Not to affect or aiter lava relating to Her Majcsty's land abd

naval forces.
1106. Provision.q for magistrates extended to persons executing

like duties.
1107, 1108. Generql saving clauses.

1109. As to eisting practice.
1110, 111J. When code to take effect.

MCIV. No part of this Code is retroactive, unless expressly so
declared.

MCV. Nothing herein contained shal alter or affect any of
the laws relating to the Government of Her ïMajesty's land or
naval forces.

MCVI. All provisions concerning Magistrates, Sheriffs or
Coroners shall, so far as they are applicable, apply to such
oficers and those severally appointed to execute like duties, by
whatsoever nane such officers may be described or known, in
ridings and others divisions or districts of limaited local jurisdic-
tion, not being judicial districts recognized by law.

MCVU. Nothing herein contained shall be deemed iii any way
to affect or alter any authority of Her Majesty's Privy Council
or Principal Secretaries of State, or of either of the Houses of
the Imperial Parliament or of the Provincial Parliament, in
respect of any offence, or to affect the trial of any Peer or
any impeachment or any summary proceedings in respect
of any contempt against the said Houses of either Parliarnent
or against any Court of Justice in this Province ;

MBVHI. Or to repeal, abolish or alter any existing rule or
practice of, in or relating to any Criminal Court ziow existing,
and which may be necessary or useful for the carrying of the
provisions of the Crbirnal Codé or of this Code into effect, and
which is not spèciàlly repealed, abolished or -altered by any pro-
visions contained in this Code,

MBIX. Where any newv rilé or practice, or the alteratiôn of
anf rulè or practice of any* such Court shall be necessary foi the
carrying of the provisions of this Code into effe't, it shall bé
competent to such Court to establish such rule, practice or
u1feration, pruvided it regardb Cotrts of Sessions of the Pèace,
&? Maglsates or Police Courtg, in which no Judge of any-of the
Superio-Couts f-this Province-shall pregide, the snctiorof'
two of whom shall be necessary for the establishment of' any
such rule, practice or alteration,



MCX. This Code applies to criminal actions and to all other
proceedings in criminal cases which are herein provided for,
from the time when it takes effect; and all such actions and
proceedings, theretofore commenced, must be conducted in the
same manner as if this Code had not been passed, without pre-
judice however to any proceeding already had therein.

MCXI. This Code shall take effect on the day
of

CHAPTER 1L

DEFINITIONS.

1112. Interpretation Act to apply to this Code.
1113. Term "writing."
1114. Term "signatures."
1115. Term "original."
1116. Term "determined."
1117. Terms "proseciuted and punished."
1118. Terms "to the tenor following," or "as follova."
1119. Term <'purport."
1120. Terms "in manner and fori following."
1121. Terr "feloniously."
1122.. Term "charge."
1123. Term "magistrate."
1124. Terms 'pence officer."
1125. Terrs " Superior Courts."
1126. Terme "public prosecutor."

MCXII. The Provincial Interpretation Act shall apply to this
Code, as far as it is applicable, and not altered by the provisions
hereof.

MCXIII. The tern " writing includes printing.

MCXIV. The tern "signature," includes a mark, when the
person cannot write; his name being written near it, and the
mark being witnessed by a person who writes his own name as
a witness, except to an affidavit or deposition or a paper
executed before a judicial officer, in which case the attestation
of the officer is sufficient.

MCXV. The term "inquired" shall be deemed to signify that
every procceding preliminary te trial may be taken vith respect
to any offences.

MCXVI. The term " determined" that the offence may be tried,
and every subsequent proceeding, including the punishment of
the offender, may be so taken.

MCXVII. The term "prosecuted and punished," that every
proceeding, whether preliminary or subsequent to trial, or upon
such trial, may be taken with respect to the offender, unless in
any such case there is something in the subject or context repug-
nant thereto.
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MCXVIII. The term " to the tenor following," or "as follows,"
imports an exact copy.

MCXIX. The term "purport," means the substance. of the
instrument appearing on the face of the instrument on reading it.

MCXX. The term "in manner following," imports only the
setting forth of the substance of an instrument, or of words to
which they are applied.

MCXXI. The terra " feloniously," as used in the description of
any act or omission, shall be deemed to signify that the act was
done or omitted to be done under such circumstances as consti-
tuted such act or omission a felony, within the provisions ofthe
Criminal Code, or of this Code.

MCXXII. The term "charge" shall be deemed to include an
indirect as well as a direct charge of any offence.

MCXXIII. The term "Imagistrate " shall extend to and include
every judge, justice of the peace, or other judicial officer having
authority, solely or jointly with another or others, to inquire of
or hear and determine the offences within the limits of his juris-
diction.

MCXXIV. The term "peace officer" unless when otherwise
provided, shall extend to and include any sheriff, coroner, con-
stable, marshal, or policeman.

MCXXV. The term "Superior Courts " shall extend only to
the Superior Courts of Common Law in Upper Canada, and thç
Court of Queen's Bench in Lower Canada.

MCXXVI. The term "public prosecutor" shall include the
Attorney and Solicitor General, or any counsel in their stead
appointed to conduct the criminal proceedings in any district or
county, city or place.

MCXXVII. The term " civil law" shall refer to the civil law
of England.

Note.-In the references to the Notes to the Criminal Code,
those in favour and those against the doctrine of the text are
somne times indiscriminately cited-the principal object in those
instances being to refer to the places in the books where the
subject of the text is treated. In this Code the citations are in
support of the text.



APPENDIX:
REFERRED TO IN THIS CODE, AND CONTAINLNG THE

MANNER OF STATING THE ACT CONSTITUTING
THE OFFENCE.

FORMS.

No. 1.

INDICTMENT FOR MURDER.

Without the authority of law, and with malice aforethought,
killed C. D., by shooling him with a gun or pistol, or by admi-
nistering to him poison, or by pushing him into the river, whereby
he iras drowned, or by throwing himfrom the window of a building,
or by means unknown to the Grand Jury, or as the case may be.

INDICTMENT FOR ARSON.

No. 2.

Arson, in thejlrst degree.

Wilfully set fire to, [or burned, in the night time, a dwelling
house, in which there was at the time, a human being, namely,
C. D., [or whose name is unknown to the Grand Jury.]

No. 3.

Arson, in the second degree.

Wilfully set fire to, [or burnedj an inhabited dwelling house
in the day time, in which there was at the time, a hman being,
namely C. D., [or whose name is unknown to the Giand Jury.]

No. 4.

Or,

Wilfully set fire to, [or burned,] in the night time a shop [or
warehouse or building] (not being a dwelling-house in which
there was at the time a human being,) and which shop [or ware-
house or building] was adjoining to [or within the curtilage of] an



inhabited dwelling-house, so that such house was endangered by
such firing.

No. 5.

Arson, in the third degree.

Wilfully set fire to [or burned] in the day time, a shop [or
warehouse or building,] (not being a dwelling-house in which
there vas at the time a human being,) and which shop [or ware.
house or building] was adjoining to [or within the curtilage of]
an inhabited dwelling-bouse, so that such bouse was endangered
by such firing,

No. 6.

Or,

Wilfully set fire to [or burned] in the night time the house of
C. D., (not being a dwelling-house in which there vas at the
time a human being, nor a shop or warehouse or building) ad-
joining to [or within the curtilage of] an inhabited dwelling-
bouse which was endangered by such firing.

No. 7.

Or,

Wilfully burned the ship naned the , which was at
the time insured by the insuranêe company. of the

against loss or darnage by fire, with intent'to prejudice
such insurers.

No. 8.

Arson, in thefourth degree.

In the day tirne, wilfully set fire to [or burned) the house [or
building of C. D., (not being, &c., [as in No. 5, to the end.] 0

No. 9.

Or,

Wilfully set fire to [or burned] a saw-nill [or carding machine,
or a building containing a carding machine, or a stack of grain,
or a stack of hay] not belonging to the said A. B.



INDICTMENT FOR MANSLAUGHTER.

No. 10.

Manslaughter, in thefirst degree.

Was engaged in the perpetration of the following misdemean-
or: [stating it as in an indiciment thereof.]

And the said A. B., while engaged in the perpetration of such
misdemeanor, without a design to effect death, by his act, [or
procurement, or culpable negligence,] killed C. D., by [striking him
with a club, or by other means, ta be stated as in No. 1.

No. 11.

Or

Deliberately assisted one C. D., in the commission of self-
murder, which crime the said C. D. then and there committed, by
hanging himself by the neck until he was dead, [or as the case
may be.]

No. 12.

Manslaughter, in the second degree.

Killed C. D., in the heat of passion, but in a cruel and unusual
manner, and not under such circunstances as to constitute ex-
cusable or justifiable homicide, by striking him with a club, [or
stating the means according ta thefact.

No. 13.

Manslaughter, in the third degree.

Unnecessarily killed one C. D., by striking him with a club,

[or stating the means, according ta the faci] while resisting an
attempt by the said C. D. to commit an assault and battery upon
him, [describing the ofence or unlawful act aitempted, according to
the fact.]

Or,

No. 14.

Was the owner of a bull, [or other mischievous animal, describ-
ing itJ and knowing its propensities, wilfully suffered such bull
ta run at large, [or kept it without ordinary care] and the said bull,
while so at large, [or not confined,] killed one C. D., 'who took all
the precautions which the circumstances would permit,to avoid
such bull.

Or,

No. 15.

Was mianaging a steamboat caled the
for gain, and wilfully [or negligently] received on board so many
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passengers [or such a quantity of lading] that the said boat sunk
[or was overset,] whereby C. D., who was on the said boat was
drowned, [or otherwise killed, according Io the fact.]

Same applicable to railroad carrages.

INDICTMENT FOR RAPE.

No. 16.

Forcibly ravished E. P., a woman of the age of ten years or
upwards.

Or,

No. 17.

Carnally and unlawfully knew G. H., a female child under
the age of ten years.

INDICTME.NT FOR ROBBERY.

No. 18.

Robbery in thefirst degree,

, Feloniously took a gold watch, [or as the case may be,] the
property of C. D., from his person and against bis will, by
violence to his person, [or by putting him infear of some immedi-
ate injury to his person.]

No. 19.

Feloniously took a gold watch, [or as the case may be,] the
property of C. D., in his presence andagainsthis will, by violence
to his person, [or byputting him infear of some immediate injury
ta his person.]

No. 20.

Robbery in the second degree

Feloniously took a gold watch, [or as the case may be,] the
property of C. D., in his presence [or from his person,J.which
was delivered [or suffered to be taken] through fear of some injury
to bis person [or property, or to the person of a relative or member
of hisfamily,] threatened to be inflicted at a different time which
fear was produced by the.threats of the said A. B,



INDICTMENT FOR GRAND LARCENY.

No. 21.

Feloniously took and carried away a gold watch, [or as the
case may be,] the personal property of C. D., [or of a person
whose name is unknown to the grand jury,] of the value of more
than five pounds.

No. 22.

Or,

Feloniously took and carried away, in a dwelling house, [or

ship or vesse,] a gold watch, [or ås -the case may be,]. the personal

property, &c., as in No. 21, to the end,

No. 23.

Or,

Feloniously took and carried away, in the night time, from

the person of C. D., a gold watch, [or as the case may, be,) the

personal property of-the said C. D., [or of a person whose name

is unknown to the grand jury,] of the value of more than five

pounds.

INDICTMENT FOR PETIT LARCENY.

No. 24.

Stole, took and carried away a silver watch [or as the case

may be,) the personal property of C. D., [or ýof some person un-

hmown to the Grand-Jury,] of the value of five pounds or- under.

INDICTMENT FOR BURGLARY.

No. 25.

Burglary, in thefirsi degree.

Broke into and entered in the night time the dwelling-house
of C. D., in which there was at the time a humian being;-1aUmely,
the said C. D. [or whose name is- unknown to the Grand Jury] with

intent to commit larceny(or other public ofence, describing it gen-

erally] therein,b forèiblfbursting ori-brëaking the wall, [or an

outer ,dzora window or a shutter.of a windowl of such house
[or as the case may be.]



No. 26.

or,

Broke into and entered, in the night time, the dwelling house
of C. D., in which there was at the time a human being, namely,
the said C. D., [or whose name is unknown to the Grand Jury,]
with intent to commit larceny, [or any other public ofenee de-
scribing it generally,] therein, by unlocking an outer door by
false keys, [or by picking the lock of an outer door.]

No. 27.

Burglary, in the second degree.

Broke into and entered, in the day time, the dwelling house,
&c., [as in Nos. 25 and 26, to the end.

No. 28.

Burglary, in the third degree.

Broke and entered, in the day [or night] time, a building with-
in the curtilage of the dwelling house of C. D., but not forming
a part thereof, wlth intent to steal, therein, [or if to commit any
other public ofence, describing il generally.]

IN AN INDICTMENT FOR FORGERY.

No. 29..

Forgery, in the first degree.

Forged [or counterfeited, or falsely altered, by erasing a mate
rial part thereof, or as the case may be,] an instmment purporting
to be [or being] the last will and'testanent of C. D., devising
certain real and personal property, with intent to defraud.

No. 30.

Or,

Forged a certificate, purporting to have been issued by J. C.,
an officer duly authorized to make such certificate, of the ac-
knowledgment of C. D., of the execution by, him, of a convey-
ance to E. F. of certain real property in the town of
with intent to defraud the said C. D.

No. 31.

Forgery in the second Degree.

Counterfeited the great seal of this Province, with intent to
defraud.



Ko. M.

Or,

Falsely made an impression, purporting to be the impression
of the great seal of this Province, on an instrument in writing,
being [or purporting to be] a · , [stating generally the
purport of the instrument,].with the iatent to defrand.

No. 33.

Or,

Counterfeited a gold [or silver] coin of the republic of Mex-
ico, called a dollar, which was at that time current, by custom
or usage, with this Province.

No. 34.

Forgery, in the third degree.

Counterfeited a gold [or silver] coin of the Republic ofFrance,
called a franc, with the intent of exporting the same, to injure
or defraud the citizens of that republic.

No. 35.

Forgery, in the fourth degree.

Had in his possession a counterfeit of a gold [or silver] coin of
the republie of Mexico, called a dollar, which was at that time
current in this Province, knowing the same to be counterfeited,
with intent to defraud [or injure] by uttering the same as true,

[or false.]

IN AN INDICTMENT FOR PERJURY.

No. 36.

On his examination as a witness, duly sworn to testify the
truth, on the trial of a civil action in the Court of ,
between C. D., plaintiff, and E. F., defendant, which Court had
authority to administer such oath, he testified falsely, that [stating
the facts alleged to be false,] the matters so testified being mate-
rial, and the testimony being wilfuly and corruptly false.

INDICTMfENT FOR BIGAMY.

No. 37.

Having a wife then living unlawfully married with one G. H.
pm169



IN AN INDICTMENT F'f VIOLATING THE GRAVE.

No. 38.

Removed the dead body of 0. P., [or a human being, whose
name is unknown to the Grand Jury,] from the grave, for the
purpose of selling the same.

IN AN INDICTMENT FOR LIBEL.

No. 39.

Published in a newspaper called the
libel, concerning C. D.

, the following

IN AN INDICTMENT FOR AN ASSAULT AND BATTERY.

No. 40.

Assaulted and beat C. D.


