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BIL L.

An Act to esfablish a Code of Criminal Procedure.

‘WHEREAS it is expedient to establish a Code of Criminal
Procedure for the Povince of Canada: Be it therefore
enacted, &c.

1. That this act shall be known as tae Cope or Crnanar Pro-
CEDURE OF THE PROVINCE OF CANADA.

1. This Code is divided into six parts.

The first relates to the Courts having original jurisdiction of
criminal actions:

The second relates to the prevention of public offences :

The third relates to the proceedings in criminal actions prose-
cuted by indictment :

The fourth relates to proceedings in the Police Courts:

The fifth relates to special proceedings of a criminal nature :

The sixth relates to costs in criminal actions, and in pro-
ceedings of a criminal nature: ‘

II. A crime or public offence is an act or omission forbidden
by law, and to which, upon conviction, punishment is attached.

IV. Punishments are

1. Death:

2. Imprisonment :

3. Fine: .

4. Removal from office :

5. Disqualification to hold and enjoy any office of honor,
trust or profit under the Government of this Province.

6. Whipping.

V. Public offences are divided into,
1. Felonies: and

2. Misdemeanors.

V1. A public offence, punishable with death or by imprison-
ment in the Provincial Penitentiary, is a felony.

VIL. Every other public offence is a misdemeanor.

VIL No person can be punished for a public offence, except
upon legal conviction in a court having jurisdiction thereof.

IX. Every public offence must be prosecuted by indictment,
or presentment, except in
A159
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Proceedings had for the removal of a civil officer of the
Province, on an impeachment for wilful or corrupt misconduct
in o.lice:

2. Proceedings had for the removal of Justices of the Peace,
and others holding office at the plcasure of the Crown:

8. Offences arising in the militia: A

4. Offences cognizable by Police Courts, Police Justices or
Superintendents, or Justices of the Peace:

5. Contempts.

X. The proceeding for the trial and punishment of a publie
offence, is known as a criminal action.

XI. A criminal action is prosecuted by the title and in the
name of the Sovereign for the time being, as a party against
the party charged with the offence.

XII. The party prosecuted in a criminal action, is designated
in this Code, as the defendant.

X101 In a criminal action, the defendant is entitled,
1. To a speedy and public trial :

2. To make full answer and defence thereto by himself in
person or by counsel learned in the law.

3. To produce witnesses or proof in his behalf, and tobe con-
fronted with and cross examine the witnesses against him in the
presence of the court; except that where the charge has been
preliminarily examined before a magistrate, and the testimony
reduced by him to the form of a deposition in the presence of
the defendant, who has, either in person or by counsel, cross.
examined or had an opportunity to cross-examine the witness;
the deposition of the witness in such case may be read as evi-
dence, upon its being satisfactorily shown to the Court that he is
dead or insane, or cannot, with due diligence, be found in th
Province. '

XIV. No person shall be subjected to a second criminal action
for a public offence, for which he has once been duly convicted
or acquitted on the merits.

XV. No person can be compelled, in a criminal action, to be
a witness against himself; nor can a person charged with a
public offence, be subjected .before conviction, to any more re-
straint than is necessary for his detention to answer the charge.

XV1. No person can be convicted of a public offence, for
which he is entitled to a trial by jury, unless by the verdict of a
jury accepted and recorded by the Court, or upon a plea or
confession of guilty.




PART L

THE COURTS HAVING ORIGINAL JURIS-
DICTION IN CRIMINAL ACTIONS.

XVII. The following are the Courts of Justice in this Province,
having original jurisdiction of criminal actions :

1. The several courts of Queen’s Bench:
2. The Court of Common Pleas.

3. The Courts of Assize:

4. The Courts of Oyer and Terminer:

These are all Courts of Record, and have original jurisdiction
in all matters of criminal offences,and exercise all such powers
asare delegated to them by statute or according to the laws
now in force in either section of the Province therefor, toge-
ther with such other powers, jurisdiction and authority asshall
be and are specially delegated to them or either or any of them
by this Act, or by the Criminal Code.

5. The Courts of General Sessions of the Peace.

These are also Courts of Record and exercise original juris-
diction in criminal matters, except in the following :

Treason and Misprision of Treason ;

Offences against the Queen’s person, authority or government,
inferior to Treason, and other offences contained in the 2nd
chapter of the Criminal Code ;

Homicide, and other offences contained in the 15th chapter of
the said Code;

Perjury and subornation thereof ;
Duel and Challenge ;-

Forgery, and other offences connected therewith, in the 18th
chapter ;

Bigamy and Incest ;
Bribery.

6. The Police and Magistrate’s Courts.

XVII. These last Courts have summary jurisdiction over the
following public offences committed in their respective jurisdic-
tions, and over all such other offences as are specially subjected
to their jurisdiction by this Act or the Criminal Code, or by any
statute not repealed by this Act or the said Code. -

1. Assault and battery, not charged to have been committed
riotously, or upon a public officer in the execution of his duties,
or with a felonious intent:



4

2. Poisoning, ki'ling, maiming, wounding, torturing, ill-treat.
ing or cruelly beating an animal:

3. Racing animals, within one mile of the place where a court
is held :

4. Committing a wilful trespass, or severing any produce or
article from the freehold, not amounting to larceny:

5. Larceny, when the amount stolen is not alleged to exceed
one pound :

6. Embezzlement, when the amount embezzled is not alleged
to exceed five pounds:

7. Receiving stolen goods, when the value of the goods alleged
to have been so received does not exceed five pounds:

8. Malicious injuries and mischiefs, not endangering life or
personal safety, or grievous bodily harm to the sufferer or when
the value of the property taken or carried away, or amount of in-
Jjury or mischief occasioned thereby is not alleged to exceed five
pounds:

9. Selling poisonous substances, not labelled as required by
statute :

10. Maliciously removing, altering, defacing or cutting down
monuments or marked trees:

11. Maliciously breaking, destroying or removing mile-stones,
mile-boards or guide-boards, or altering an inscription thereon:

12. Wilful trespasses, when the value of the property taken or
carried away, or injury occasioned thereby is not alleged to ex-
ceed five pounds.

13. Profanity.

14. Blasphemy.

16. Drunkeunness.

18. Vagrancy, and the offences mentioned in the 25th chapter.

Provided that the defendant in all cases shall have a trial by
a jury on his appeal therefor as in other cases,

XIX. Any Court or Magistrate having jurisdiction of any
crime, has also jurisdiction over accessories thereto either before
or after the fact.




PART II.

OF THE PREVENTION OF PUBLIC
OFFENCES.

——

Title 1. Or Lawrvr ResisTAncE.
2. Or tue InrervenTioN oF OrFicERs OF JUsTICE.

TITLE L

OF LAWFUL RESISTANCE, BY WHOM, IN
WHAT CASES AND TO WHAT PURPOSE.

——

20. By the party about to be injured.
21. By other parties.

XX. Lawful resistance to the commission of a public offence
may be made by the party about to be injured,

1. To prevent an offence against his person:
2. To prevent an illegal attempt, by force, to take or injure

property in his lawful possession.
XXI. By other parties,

In aid or defence of the person about to be injured, sufficient
to prevent the offence.

—

TITLE I

OF THE INTERVENTION OF THE OFFICERS
OF JUSTICE.

22. In what cases.
23. Persons acting in their aid, justified.

XXII. To prevent public offences :

1. By requiring security to keep the peace:

2. By requiring the attendance of police in exposed places:

3. By suppressing riots.

4. By criminal proceedings against offenders.

XXIII. When the officers of justice are autherized to act in

the prevention of public offences, other persons, who by their
command, act in their aid, are justified in so doing.
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CHAPTER 1.
SECURITY TO KEEP THE PEACE.

24, Information of threatened offence.

25. Examimation of complainant and witnesscs.

26. Warrant of arrest.

27. Proceedings, on complaint being controverted.

28. Pcrsons complained of, when to be discharged.

29. Security to keep the peace, when required.

30. Effect of giving or refusii:g to give security.

31. Persons committed for not giving security, how discharged.

32. Undertaking, to be transmitted to Sessions. .

33. Security, when required, for assault, &c., in presence of a Court of Ma-
gistrates,

34. Appearance of party bound, upoun his undertaking.

35. Person bound, may be discharged, if complainant do not appear.

36. Proceedings in Sessions, on appearaace of both parties.

37. Undertaking, when broken.

38. Evidence of breach.

39. Sccurity for the peace not required, except according to this chapter.

XXIV. An information may be laid before any magistrate
that a person has threatened to commit an offence against the’
person or property of another.

XXV. When the information is laid before the magistrate,
he must examine on oath the complainant and any witnesses
produced by him and must take their depositions in writing,
and cause them to be subscribed by the parties making them.

1 Ch. C. L. p. 32,

XXVL If it appear from the depositions, that there is suffi-
gient ground for proceeding, the magistrate must issue a sum-
mons or warrant, as he may judge expedient to ensure justice,
directed generally to any peace officer of the district or county,
city or town, reciting the substance of the information, and
commanding the officer forthwith to arrest the person com-
plained of, and bring him before himself or some other magis-
trate having jurisdiction, ‘

Hawk. P. C. b. 2. ch. 13, ss. 11, 15, 16, 18.

XXVII. When the person complained of is brought before
the magistrate, if the charge be controverted, the magistrate
must take testimony in relation thereto, which must be reduced
to writing, and subscribed by the witnesses in the presence of
the accused.

XXVIIL If it appear that there is no sufficient ground for
roceeding, the magistrate shall dismiss the charge, whether it
ge direct or on suspicion only, and discharge the accused.

XXIX. If there be sufficient ground for proceeding,the magis-
trate shall require the person complained of to enter into recog-
nizance in such sum as the magistrate may direct, with one
or more sufficient sureties, to abide the order of the next Court
of General Sessions of the Peace for the district or county, and
in the mean time to keep the peace towards the people of this
Province, and particularly towards the complainant.
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XXX. If such recognizance be given, the party complained of
must be discharged, but if it be not given, the magistrate must
commit him to prison, specifying in the warrant, the charge, the
requirement to give security, the amount thereof, and the omission
to give the same. -

XXXI. Ifthe person complained of be committed for not giving
security, he may be discharged by any magistrate upon giving
the same.

XXXII. Such recognizance must be forthwith transmitted by
the magistrate to the Clerk of the Peacefor the district or county
in which it has been received.

XXXII. A person, who, in he presence of a court or magis-
trate, assaults or threatens to assault another,’or to commit an
offence against his person or property, or who contends with
another with angry words, may be ordered by the court or ma-
gistrate to give security as provided hereinabove, and on
refusal to do so, he may be committed as provided above.

XXXIV. A person who has entered intoa recognizance to keep
the peace, must appear on the first day of the next term of the
Court of General Sessions of the said district or county, and on
failure so to do his recognizance will be ipso facto forfeited, and
may be prosecuted, unless his default be excused during the
same term.

XXXV, If the complainant do not appear, the person com-
plained of may be discharged, unless good cause to the contrary
be shewn.

XXXV If both parties appear, the Court of General Sessions
may hear their proofs and allegations, and may either discharge
the undertaking, or require a new one, for any -time not ex-
ceeding one year.

XXXVIL A recognizance to keep the peace shall be deemed
to be broken, on the failure of the person eomplained of so to
appear at the said Court of General Sessions, or upon his being
convicted of a breach of the peace, shall thereupon ipso facto
stand forfeited, and may be prosecuted.

XXXVTI. Inall actions upon such recognizances, the offence
stated in the record of conviction must be alleged as the breach
of the recognizance, and shall be conclusive evidence thereof.

XXXTIX. Security to keep the peace or to be of good beha-
viour, cannot be required, except as prescribed in this Chapter.

CHAPTER IL

POLICE IN CITIES AND VILLAGES AND THEIR AT-
TENDANCE AT EXPOSED PLACES.

XL. The organization and regulation of the police in the cities
and villages in this Province, are governed by special statutes.
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The mayor or other officer having the direction of the
police in a city or village, must order a force, sufficient to pre-
serve the peace, to attend any public meeting, when he is satis-
fied that a breach of the peace is to be apprehended.

CHAPTER IV.
SUPPRESSION OF RIOTS.

41. Powers of Sheriff or other officer, in overcoming resistance to process.

42, His Auty o certify to court, the names of resisters and their abettors,

43. Duty of a person commanded to aid the officer.

44. Riots, what ?

45. Duty of Sheriff.

46. Refusal to aid.

47. Refusal by Magistrate toact.

48. Calling out military and their action.

49. Governor may, in certzin cases, proclaim a county in a state of insur-
rection, .

50. JMay revoke the proclamation.

51. Consequences of resisting process, after a county is proclaimed in a state
of insurrection. ’

XLi. When a peace officer, authorized to execute process,
finds or has reason to apprehend that resistance will be made to
the execution of the process, he shall return the fact to the
Sheriff of the district or county in which the process is to be
served, who may command as many male inhabitants of his
district or courty as he may think proper, to assist the officer in
overcoming the resistance, and if necessary, in seizing, arresting,
and confining the parties resisting and their aiders and abettors,
to be punished according fo law.

XLII. The Sheriff must certify to the court or magistrate by
whom or from which the process issued, the names of such par-
ties, their aiders and abettors, to the end that they may be
proceeded against for contempt.

XLIH. Every person commanded as above by such Sheriff to
assist the officer in the execution of process, who, without lawful
cause, refuses or neglects to obey the command, is guilty of a
misdemeanor.

XLIV.When any persons to thenumber of twelve or more,armed
with offensive weapons, or to the number of thirty or more,
whether armed or not, are unlawfully or riotously assembled in a
district, county, city, village, parish or town, the Sheriff of the
district or county, the Mayor of the city or town, or Mayor or
chief executive municipal officer of the county or village, as the
case may be, must go among the persons assembled, or as near
to them as possible, and command them, in the name of the
Sovereign, immediately to disperse.

XLV. If the persons assembled donotimmediately disperse, the -
magistrates and officers must immediately arrest them, or cause
them to be arrested, that they may be punished according to
law, and for that purpose may comimand the aid of all persons
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present or within the district, county, city, town, village or
parish, and may thereupon proceed in such manneras they may
deem necessary, to disperse the assembly and arrest the offenders.

XLV If a person so commanded to aid the magistrates or offi-
cers, neglect to do so, he shall be deemed one of the rioters and
be punishable accordingly.

XLVIL If a magistrate or officer having notice of such nnlaw-
fal or riotous assembly, neglect to proceed to the place thereof,
or as near thercto as he can with safety, and there to excreise
his authority for suppressing the same and arresting the offend-
ers, he shall be guilty of a misdemeanor.

XLVIL When there is an unlawful or riotous assembly, with
intent to commit a felony or to offer violence to person or pro-
perty, or to resist by force the laws of the Province, and the fact
is made to appear to the Sheriff of the district or county, or the
Mayor of the city or town aforesaid, or either of them, as the
case may be, may issue an order directed to the commanding
officer or military force under his command, to furnish such
part of it as he may deem sufficient for the purpose, to appear
at a specified time and place to aid tke civil authorities in
suppressing violence and enforcing the law.

1. The commanding officer to whom the order is given must
forthwith obey it; and the troops required must appear at the
time and place appointed, armed and equipped with necessary
ammaunition. .

2. When an armed force is called out for the purpose of sup-
pressing an unlawful or riotous assembly, it must obey the
orders in relation thereto of the civil officers requiring them.

3. The troops must not be brought up to the place until after
the magistrate has ordered the assembly to disperse.

4. Every endeavour must be used, both by the magistrate
and civil officers and by the officer commanding the troops,
swhich can be made consistently with the preservation of life, to
induce or force the rioters to disperse, before an attack is made
upon them by which their lives may be endangered. :

5. The commanding officer must act entirely on the defensive,
not suffering his men to use their arms except to repel actual
violence, unless o

6. An attack be made on any one of the troops, by which hls
life is in danger, or an attempt be made to disarm him, when he
may defend himself by discharging his fire-arms : '

7. A general attack be made by the rioters upon the troops
with fire-arms, missiles or other weapons by which their lives
are indiscriminately put in danger, the commanding officer may
order the troops to fire ; but not until an endeavour has been
made to disperse the rioters by less dangerous means:

8. If the troops cannot be placed between the rioters and the
persons or property apparently intended to be attacked, and the
purpose of the riot be persevered in by means evidently danger-
ous to the life or property of others, aithough no attack be made
on the troops themselves, the commanding officer may be directed

Bl69
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to disperse the rioters by such means as he may deem effectual,
and by firing upon them if he shall judge it necessary.

XLIX. When the Governor is satisfied that the execution of
the laws has been forcibly resisted in any District or County, by
bodies of men, or that combinations to resist the execution of the
laws by force exist in any district, county, city, town or village,
and that the civil power has been exerted and has not been suf-
ficient to enforce their execution, he may, on the application of
the Sheriff, or of the Attorney General, or of any two magis-
trates, by proclamation, to be published in the Canada Gazette,
and in such papers in the district or county as he may direct,
declare the same to be in a state of insurrection.

L. The Governor may, when he shall think proper, revoke the
proclamation authorized by the last article, or declare that it shall
cease, at the time and in the manner directed by him.

LL A person who after the publication of the said procla-
mation resists or aids in resisting the execution of the law, in a
district, county, city, town or parish so proclaimed, or who aids
or attempts the rescue or escape of another from lawful custody
or confinement by reason thereof, or who resists or aids in re-
sisting a force ordered out to quell or suppress an insurrection,
shall be guilty of a felony, and be punishable by imprisonment
in the Penitentiary for not less than three years.

PART IIL

rtt

PROCEEDINGS IN CRIMINAL ACTIOXNS
PROSECUTED BY INDICTMENT.

. Or 18E Locar Jurispiction or Pusric Orrences.
. OF THE TrvE oF commescive CriMINAL AcTIONS.

W

8. Or TuE InrormaTION AND PROCEEDINGS THEREZON To THE CoM-
MITMENT, INCLUSIVE. ’

4. Or taE ProcEEDDNGS AFTER CoMMITMENT AND BEFORE IsDICT-
MENT.

. OF TnE INDICTMENT.

. Or THE PROCEEDINGS ON THE InpicryEexT BEFORE TRIAL.
Or Ttae TriaL.

Or aE ProcEEDINGS APTER TRIAL AND BEFORE JUDGMENT.
. OF THE JUDGMENT AND ExecuTiow.

10. Or Arpeats,

11. Or MisceLraneous ProcEEDINGS.

©®aowm
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TITLE L

OF THE LOCAL JURISDICTION OF PUBLIC
: OFFENCES.

52. Jurisdiction of Offences committed in this Province.

53. When the offence is commenced without, but consum-
mated within, this Province.

54. When an offence is committed partly in one District or
County and partly in another, or within 500 yards of
the boundary thereof.

55. Where property is feloniously taken in any part of Her
Majesty’s dominions and held in possession in this
Province.

56. Jurisdiction of an offence on board a vessel or in a car-
riage.

57. Of indictment for kidnapping, enticing away a child, or
abduction

68. Of same for bigamy or incest.

69. Of same for libel,

60. Of same for return from transportation.

61. Of same for receiving stolen goods.

62. Of same for hurts out of, and death in, the Province.

63. Of same for forgery.

64. Of same for accessories before the fact.

65. Of same for same after the fact.

66. Proceedings against accessory without principal.

67. Conviction or acquittal in one district or county a bar
where jurisdiction is concurrent.

67—a. Offences against the Post Office.

67-5. Indictments for returning from banishment.

LI Every person being an inhabitant of this Province or of
any other country, is liable to punishmentby the laws of this
Province for a public offence committed by him therein.

LI When the commission of a public offence commenced
without this Province, is completed within the same, either by the
defendant himself or through the intervention of an innocent or
guilty agent, or by any other means proceeding directly from
himself, be is liable to punishment therefor in this Province ;
and in such case the jurisdiction is in the district or county in
which he offence is completed.

LIV. Where any public offence shall be begun in one district
or county and completed in another, oron the boundary of two
or more districts or counties, or within the distance of five hun-
dred yards of any such boundary, the jurisdiction over such
offence shall be in any of the said districts or counties; the five
hundred yards shall’ be measured in a direct line from the

boundary. :
5 Jur., 225 ; Huarr, Digest, 7171.

LV. When any person having stolen, or otherwise unlawfully
taken in any part of Her Majesty’s dominions, any property
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whatsoever, the stealing or taking whereof is made punishable by
indictment under this Code, shall afterwards have such property
in his possession, in any part of this Province, the jurisdiction
over such ofience shall be in any partof this Provinee, where he
so had such property ; and for every recciver thereol knowing the
same to have been so stolen or taken, the jurisdiction thereof
shall be in that part of the Province where ke shall receive or
have the said property.

LVI. Where any public oflence shali be committed in this Pro-
vince in or upon any carriage whatever employed in any journey
on any highway or on board u vessel navigating a river, lake,
canal or stream, or lying therein in the prosccution of her
voyage, and in all cases where any part of a highway or of 2
river, lake, canal or stream, shall constitute the boundary ofany
two or more districts or countics, the jurisdiction shall be in any
district or counly, through or by any part whereof such car-
riage or vessel shall have passed in the course of the journey
or voyage, or in the district or county where the voyage ter-
minates.

LVIL In all cases of child-stealing, kidnanping, abducticn of
any female, and unlawful scizure and imprisonment of any per-
son, the jurisdiction shall be in the district or county in which
the offence shall be committed or in, into or out of which the
person upon whom such offence may be committed, may in the
commission thereof hiave been brought,-or in which avy act shall
be done by the defendant in instigating, procuring, promoting or
aiding in or being an accessary to the commission of the offence,
or in abetting the parties concerned therein.

LVIIL In all cases of bigamy or incest committed in one dis-
trict or county where the defendant is arrested in another, the
Jjurisdiction isin either district or county.

LIX. In all cases of Libel published in any district or county
of this Province by any person within or without the Province
at the time of the publication thereof, the jurisdiction shall be in
any district or county in which such libel shall be so published
by him.

LX. In all cases of return fromtransportation or banishment
and being found at large in this Province without lawful cause,
the jurisdiction shall be either in the district or county where
the defendant shall be found at large, or in or at which his sen-
tence or order of transportation or banishment was passed ormade.

LXI. In all cases of receivers of property feloniously or uniaw-
fully stolen, taken, obtained or converted in this Province, the
jurisdiction shali be either in the district or county in which the
property is found in their possession, or in that in which the pro-
perty was by them actually received ; when property feloniously
taken in one district or county by robbery, burglary, larceny or
embezzlement, has been brought into another, the jurisdiction
of the offence shall be in either district or county.

LX11. When any person being feloniously stricken, poisoned or
otherwise hurt upon the sea, or at any place out of this Pro-
vince, shall die thereof in this Province, or being feloniously
stricken, poisoned, or otherwise hurt at any place in this
Province, shall die thereof upon thc sea or at any place out
of this Province, every offence committed in respect of any such
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case, whether the same shall amount to the offence of murder
or of manslaughter, may be dealt with, enquired of, tried, de-
termined, and punislied in the district or county in this Province
in which such death, stroke, poisoning, or hurt shall happen, in
-the same manner, in all respects, as if’ such offence had been
wholly- committed in such district or county.

LXIIL In all cases of forgery the offence at common law or
hy any act or statute may be dealt with, indicted, tried and pun-
ished and laid and charged to have been committed in any dis-
trict or place in which the offence shall have been committed
or in which the offender shall be apprchended or be in cus-
tody, as if his offence had been actually committed in that
district or place; and every accessory thereto or person aiding,
abetting or counselling the commission of any such offence, may
be dealt with, indicted, tried and punished, and his offence laid
and charged to have becn committed in any district or place in
which the principal offender may be tried.

LXIV.In cases of accessories before the fact,if any person shall
counsel, procure or command any one to commit any offence
such person shall be deemed guilty of the offence charged and
may be indicted and convicted as an accessory before the fact,
either together with the principal offender or after the conviction
of the said principal or for a substantive offence, and whether the
principal shall or shall not have been previously convicted, or
shall or shall not be amenable to Justice,and may be punished in
the same manner as any accessory before the fact to the same
offence, if convicted as an accessory, may be punished;
and the offence of the person so counselling, procuring, or com-
manding, howsoever indicted, may be inquired of, tried, deter-
mined, and punished by any Court which shall have jurisdiction
to try the principal offendor, in the same manner as if such of-
fence had been committed at the same place as the principal
offence although the same may have been committed either on
the high seas or at any place on land, whether within this
Province or without; and in case the principal offence shall
have been committed within the body of any district or
county, and the offence of counselling, procuring. or command-
ing, shall have been committed within the body of any other
district or county, the last mentioned offence may be enquired
of, tried, determined, and punished in either of such districts or
counties.

LXV. In casesof accessories after the fact, if any person shall
become an accessory after the fact to any offence, the offence
may be inquired of, tried, determined, and punished by any Court
which shall bave jurisdiction to try the principal offence; in the
same manner as if the act by reason whereof such person shall
have become an accessory had been committed at the same place
as the principal offence, although such act may have been com-
mitted either on the high seas, or at any place on land, whether
within this Province or without; and in case the principal
offence shall have been committed within the body of any
district or county, and the ‘act of the accessory shall have
been committed within the body of any other district or county,
his offence may be inquired of] tried, determined and punished in
either of such districts or counties.

LXVI. Ifany principal offender shall be in any wise convicted
of any offence it shall be lawful to proceed against any accesso-
ry, aider and abettor therein or therefor, in the same manner as



14

if such prineipal offenderhad been attainted thereof, notwithstand-
ing such principal offender shall die or be pardoned, or other-
wise delivered hefore attainder; and every such aider and abet«
tor or accessory shall suffer the same punishment, if he be in
anywise convicted, as he should bave suffered if the principal had
been attainted.

LXVII. When the offence, whether principal or accessory is
within the jurisdiction of two or more districts or counties, a
conviction or acguittal thereof, in one of them, shall be a bar
to a criminal action thereof in another.

LXVIl-a. The jurisdiction over offences against the Post
Officc shall be in any district or county where the offence
is committed or where the offender is apprehended or in custo-
dy, as if the offence were committed therein; or in respect of a
mail, post letter bag, post letter, moveable property, money or se-
curity sent by the post, the jurisdiction shall be as well in the
district or county in which the offender is apprehended or
is in custody, as also in any district or county through any
part whereof such mail, post letter bag or post letter, moveable
property, money or security sent by the post shall have passed
in the conveyance or delivery thereof, in the same manner as if
it had actually been committed in such district or county, and
in all cases where the side, centre or other part of a highway
or a river, canal or navigation shall constitute the boundary of
two districts or counties, the jurisdiction shall be in either as if
it had actually been committed in such district or county, and
the offence of any accessory before the fact to any such offence
shall and may be laid and charged to have been committed in
any district or county in which the principal offender may be
tried.

7 W. 42and 1 Vic, ¢. 36, ». 87,

LXVI-b. If any person sentenced or ordered, or hereafter
to be sentenced or ordered to be transported, or who shall have
agreed or shall agree to transport or banish himself on certain
conditions, either for life or for any number of years, shall be
afterwards at large within any part of this Province, contrary
to such sentence, order or agreement, without some lawful
cause, before the expiration of his term of transportation or ban-
ishment, every such offender shall be guilty of Felony, and shall
be liable to be imprisoned in the Penitentiary for life, and every
such offender may be tried either in the district or county where
such offender shall be found at large, or in the district or
county in or at which such sentence or order of transportation
or banishment was passed or made.
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TITLE IL

OF THE TIME  OF COMMENCING CRIMINAL
ACTIONS.

om—

68. Prosecution for murder may be commenced at any time.

69. Limitation of two years for other felonies.

70. Limitation of one year for all other public offences.

71. Exception when defendant is out of the Province.

72. Indictment deemed found, when presented in Court and
filed. :

LXVIII. Prosecutions for murder may be commenced at any
time without limitation after the death. of the person killed,

LXIX. An indictment for any other felony must be found
within two years after its commission.

LXX. Inall other public offences an indictment must be found
within one year after its commission ; except that prosecutions
for offences punishable on summary conviction shall be com-
menced within three calendar months from the commission of
the offence, unless otherwise specially directed, and in such sum-

mary cases the evidence oi the party aggrieved shall be admit-
ted in proof of the offénce.

LXXI. If, when the offence is committed, the defendant be
out of the Province, the indictment may be found within the
term herein limited after his coming within the Province ; and
no time, during which the defendant is not an’ inhabitant of or
usually resident within the Province shall be part of the
limitation.

LXXIL An indictment shall bedeemed to be found within the
meaning of the previous articles of this chapter when daly pre-

sented by the grand jury in open Court and received and filed
therein.
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TITLE II.

OF THE INFORMATION AND PROCEEDINGS
THEREON TO THE COMMITMENT INCLU-

SIVE.

. The information.

. The warrant of arrest.

. Arrest by an officer, under a warrant,

Arrest by an officer, without a warrant,

. Arrest by a private person.

Re-taking after an escape or rescue.

Examination of the case and discharge of the defendant or
holding him to answer.

SR

CHAPTER I
THE INFORMATION.

73. Information, defined.

74. Magistrate, defined.

75. Jurisdiction of Magistrate.

75~a. If summons issue before warrant and variance in same.

LXXITI. The information is the complaint made to a magistrate,
that a public offence has been or is suspected to have been
committed, in order to compe! the appearance of the party
known or suspected thereof, for inquiry concerning the same.

LXXIV. A magistrate is an officer, having power to issue a
warrant for the arrest of a person charged with a public offence.

LXXYV. Such a warrant, to be executed within the limits
of the jurisdiction of the magistrate, may be granted by any
magistrate who has authority by statute, commission or other-
wise, to make preliminary inquiry concerning the particular
offence, or solely or jointly with any other magistrate to hear
and determine such offence.

LXXV-a. In all cases where it is intended to issue a sum-
mons instead of a warrant in the first instance, it shall not be
necessary that such information and complaint shall be in writ-
ing, or be sworn to or affirmed in manner aforesaid, but in every
such case such information and complaint may be by parol
merely and without any ocath or affirmation whatsoever to sup-

port or substantiate the same; but
12 & 13 Vict. ch. 69, sect. 8.

No objection shall be taken or allowed to any such informa-
tion or complaint for any alleged defect therein, in substance or
in form, or for any variance between it and the evidence adduced
on the part of the prosecution before the Magistrate who
shall take the examination of the witnesses in that behalf as

herein before mentioned.
12 and 13 Vict. c. 69.
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CHAPTER I
THE WARRANT OF ARREST.

6. Examination of the prosecutor and his witness, upon the information.

77. Depositions, what to contain. ’

78. In what case warrant of arrest may be issued.

79. Form of the warrant. '

80. Name or description of the dé¢fendant, in the warrant, and statement
of the offence.

8). Warrant to be directed to and executed by a peace officer.

82, Ifissued by a Judge, to what officer directed.

83. To what peace officer warrant to be directed, and when and how
to be exccuted in another district or county. )

84. Endorsement on the warrant, for service in another district or ¢ounty,
how and upon what proof to be made.

85. Defendant to be taken before the magistrate issuing the warrant, or
another magistrate in the same district or county, if for felony.

86. Defendant, arrested for a misdemeanorin another district or county to
be taken before a magistrate therein, and admitted to bail,

87. Proceedings on taking bail from the defendant, in such case.

88. Proceedings where he is admitted to bail in such case, but bail is not,
given,

89. Before what magistrate in the same district or county, defendant is to
be taken, when the magistrate issuing the warrant is unable to act.

90. Defendant, in all cases to be taken beforo a magistrate, without delay.

91. Ifdefendant be taken before another magistrate than the one who issued
the warrant, depositions to be sent to the magistrate, or witnesses
to be examined anew.

LXXVI. When such complaint is made the magistrate must
examine on oath the informant or prosecutor, and any witnesses
he may produce ; and must forthwith reduce their depositions
into writing, and cause them to be subscribed by the parties
making them, and by himself.

LXXVIL The depositions must set forth the facts stated by
the prosecutor and his witnesses, tending to establish the commis-
sion of the offence, or their suspicion thereof, and the guilt of
the defendant.

LXXVII. If the magistrate be satisfied therefrom, that there
isreasonable ground to believe that the offence complainéd of
has been committed, and that the defendant has committed it, he

must issue a warrant of arrest. ‘
2 Hale, P. C.. 72, 108.

LXXIX. A warrant of arrest is an order in writing under,
the title of the Queen, signed by a magistrate, commanding the
arrest of the defendant, and shall be substantially in the follow-
ing form:

2 Lord Raym. 1195.

“ District or county of [or as the case may be.]
“In the name of our Sovereign Lady the Queen: To any
“ peace officer in this district, [or in the county of » OT as

“ the case may be.]

“ Information upon oath having been this day laid before me,
“that the crime of, [designating it,] has been committed and
“accusing C. D., thereof, ‘

clee



18

«You are therefore commanded, forthwith to arrest the above
“named C. D., and bring him before me, at [naming the place,)
“or in case of my absence or inability to act, before the nearest
“ or most accessible magistrate in this district or county.

“ Dated at the » {or as the case may be,] this
u day of « 18 .” [as the year may be].

E. F. Justice of the Peace,
[or as the case may be.]

LXXX. The warrant must specify the name of the defend-
ant, (a) or if it be unknown to the magistrate, then he may be
designated therein by any name or description sufficient to dis-
tinguish him; the offence in respect to which the warrant is
issued, (b) the time and place of issuing it, and the signature of
the magistrate with his name of office subscribed thereto. {c)

(o) Russ. on Cr. 620-1; (3) 1 Hale, P. C. 582; 4 Bl
Com. 290-1; (c) Hawk. P. C,, b. 2, c. 13, 5. 22.

LXXXI. If a woman be charged the warrant must specify
her by name, and either as & single woman, spinster or widow,
or as the wife of a person married or described as above.

LXXXIL If a warrant be issued by a Judge of a superior
Court, or by a district or circuit Judge, it may be directed gener
ally to any peace officer in the Province, and may be executed
by any of those officers to whom it may be delivered.

: 4 Bl, Com. 291.

LXXXTIL. If it be issued by any other magistrate, it may be
directed to a peace officer by name, or generally to any peaco
officer in the district or county in which it isissued, and must
be-executed in that district or county (&) ; or ifthe defendant be
in another district or county, it may be executed therein, upon
the written direction of a magistrate of that district or county
indorsed upon the warrant and signed by him, with his name
of office, and dated at the place where it is made, tothe fol-
lowing effect : “This warrant may be executed in the district
“ or county of »" [or as the case may be.] (b)

(a) 1 Ch. Cr. L. 38 ; 5 East, 233; (3) 1 Ch. Cr. L. 46; 8 Esp. C. 176,

LXXXIV. The indorsement mentioned in the last article
cannot, however, be made, unless upon the oath of a credible
witness, in writing, indorsed on or annexed to the warrant, prov-
ing the hand writing of the magistrate by whom it was issued
Upon this proof, the magistrate indorsing the warrant is ex-
empted from liability to a ecivil or criminal action, though it
afterwards appear that the warrant was illegal or improperly
issued. _

LXXXYV. If the offence charged in the warrant be a felony,
the officer after the arrest made must take the defendant before
the magistrate who issued the warrant, or some other magistrate
in the same district or county.

LXXXVI. If the offence charged in the warrant be a misde-
meanor, or the defendant be arrested in another district or
county, the officer must, upon being required by the defendant,



19

take him before any magistrate in that district or county who
must admit the defendant to bail, and take bail from hi.a accor~

dingly.

'LXXXVIL On taking bail, the magistrate must certify that
fact on the warrant, and deliver the warraut and recgnizance of
bail to the officer having charge of the defendant. The officer
must then discharge the defenddnt from arrest, and must, with-
out delay, deliver the warrant and recognizance to the Clerk of
the Peace for the district or county.

LXXXVIIL Ifon the admission of the defendant to bail, by any
other magistrate than by him who issued the warrant, bail be not
forthwith given, the officer must take the defendant before the
magistrate who issued the warrant, or some other magistrate
in the same district or county, as provided in the next article.

LXXXIX. When, by the preceding articles ofthis chapter, the
defendant is required to be taken before the magistrate who
issued the warrant, he may, if that magistrate be absent or un-
able to act, be taken before the nearest or most accessible mag-
istrate in the same district or county. The officer must, at the
same time, deliver to the magistrate, the warrant with his return

indorsed and subscribed by him.
1 Hale, 582 ; 2 Hale, 112,

XC. The defendant must, in all cases be taken before the

magistrate without unnecessary delay. :
6 D. and R. 623 ; 2 Hale 112, 119; Pecake’s R. 234,

XCL If the defendant be taken before a magistrate other
than the one who issued the warrant, the depositions on which
the warrant was granted must be sent to that magistrate, or if
they cannot be procured, the prosecutor and his witnesses must
be summoned to give their testimony anew.

CHAPTER IIL
ARREST BY AN OFFICER UNDER A WARRANT.

92, Arrest defined.
93. By whom an arrest moy be made,
94. Every person bound to aid an officer in on arrest.
95, 96. When the arrest may be made,
97. How an arrest is made.
98, No further restraint allowred than is necessary to the arrest and de-
tention of defendant.
99, 100. Officer ust state his authority and show warrant, if required.
101. If defendant flee or resist, oficer may use all necessary means to
effect arrest, ‘
102, 1038. When officer may break open a door or window.
104. Coutinuance of custody.
105 “ of warrant.

[ s o

XCH. Arrest is the taking < the body of a person info cus-
tody, in order that he may be forthcoming to answer for a public

offence.
4 Bl Com. 289,
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XCIHL An arrest may be either,

1. By a peace officer under a warrant.
2. By a peace officer, without a warrant: or

3. Bya private person.

XCIV. Every person must aid a peace officer in the execu-
tion of a warrant, if the officer require his aid, and he be pre-
sent and acting in its execution.

4 Bl: Com: 293, 294.

XCV. If the offence charged be a felony, the arrest may he
made on any day, and at any time of the day or night,
1 Ch. Cr. L. 49. .

XCVL If it be a misdemeanor, the arrest cannot be made on
Sunday or at night, unless upon the special direction of the
magistrate indorsed upon the warrant, or unless on an attach-
ment for a rescue, (Willes, 459,) or under an escape warrant,

5 T. R. 25.

XCVIL An arrest is made by some actual touch or restraint
of the person of the defendant, by his submission to the custody
of the officer by words or actions, or by the laying hold of the
party and pronouncing words of actual arrest.

Chitty’s Burn. Arrest; 1 Ch. Cr. L. 48 ; Foster, Disc. 2 of
Homicide, 320.

XCVII. The defendant is not to be subjected to any more
restraint, than is necessary for his arrest and detention, and to-
prevent his escape.

6 D. and Ry. 623,

XCIX. The officer executing the warrant must inform the
defendant that he acts under the authority of a warrant, notify-
ing the substance thereof, and must aiso show'the warrant, if
required.

8 T. R. 188 ; 2 Hale 116.

C. If upon an officer’s delivering his warrant for inspection,
2 party illegally refuse to re-deliver the same to the officer,
he may re-take it by force, provided he use no greater degree of
violence than is necessary for the purpose. ‘ o8
3C. &P 31

CL If after notice of intention to arrest the defendant, he
either flee or forcibly resist, the officer may use all necessary
meaxs to effect the arrest and prevent his escape. ‘

1 Hale P. C. 489; 1 East P. C. 248, 400.

CIL The officer may break open an outer or inner door
or window of a dwelling-house, to execute the warrant, if, after
notice of his authority and purpose, he be refused admittance,
and it cannot be otherwise obtained.

14 East, 110; 4 BL C.294. I Chitty's Cr. L. 56.

CIIL An officer may break open an outer or inner door
or window of a dwelling-house, for the purpose of liberating a
person, who, having entered for the purpose of making an arrest,
18 detained therein, or when necéssary for his own liberation ‘af-
ter having lawfully entered the same. ‘ ‘

1 Russ. on C. 632.
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CIV. The prisoner when brought before the Magistrate is
deemed to continue in the custody of the officer until he be dis-
charged, bailed or committed.

2 Hale, 120.

CV. Every warrant shall continue in force until it has been
fully executed according to its terms.
‘ T. R. 110.

CHAPTER IV.
ARREST BY AN OFFICER, WITHOUT A WARRANT.

106. In what casea allowed.
107, 108, May break open a door or window, if admittance refused.

109. May arrest ot night, on reasonable suspicion of felony.

110, Must state his authority, aud cause of arrest, except where
party is committing felony or is pursued after cscape.

111, May take before a magistrate, a8 person arrested by a by-

« stander, for breach of the peace, »

112. Magistrate may commit by verbal or written order, for offences
committed in his presence.

113. Sheriff and Coroner may search without warrant.

CVL. A peace officer may, without a warrant, arrest a
personon a criminal charge,

1. For a public offence, committed or attempted in his pre-
sence and view:
1 Hale, p. C. 463 ; Hawk, p. C. 61, c¢. 31, 8. 64; 1
Russ. on C. 295—6; C. & P, 741.

2. When the person arrested has committed a felony, although
not in his view: :

3. When a felony hasin fact been committed or a dangerous
wound inflicted and he has reasonable cause for believing the
person arrested to have committed the one or inflicted the other:

) 2 Hale 87,91,92; 6B. and C. 635. 1 Ch. Cr. L. 22.

4. On a charge, made upon reasonable cause, of the commis-
sion of a felony by the party arrested. X
1 East, P. C. 301.

CVIL To make an arrest, as provided in the last article,
the officer may break open an outer or inner door or window of
a dwelling-house, if, after notice of his office and purpose, he be
refused admittance, and it cannot be otherwise obtained.

2 Hale, P. C.90-1. 4 Bl: Com: 292,

CVI. He may without warrant break open such doors
to suppress an affray.
2 Hale, P. C. 95. I Russ. 273,

CIX. He may also, at night, without a warrant, arrest
any person whom he has reasonable cause for believing to have
committed & felony, and is justified in making the arrest. though
it afterwards appear that a felony had not been committed.

6 B, and C. 635. ICb.Cr. L. 21,
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CX. When arresting a person without a2 warrant, the
officer must inform him of his authority and the cause of the
arrest, except when he is in the actnal commission of a public
offence, or is pursued immediately after an escape.

CX]l. He may take before a magistrate, a person, who,
being engaged in a breach of the peace, is arrested by & by-
stander and delivered to him.

I Russ, 274.

CXH. When a public offence is committed in the pre-
sence of a magistrate, he may himself arrest or by a verbal or
witten order, command any person to arrest the offender, and
may thereupon proceed as if the offender had been brought be-
fore him on a warrant of arrest.

1Ch. Cr. L.25; R. & M. C. C. 20?; 1 Russ. on Cr.
623.

CXI]J A sheriff and coroner may arrest any felon in his
district or county without warrant.
2 Hale, P. C. 86, 4 Bl: Com: 289, 292.

CHAPTER V.

ARREST BY A PRIVATE PERSON.

114, In what cases allowed.

115. Must inform the party of the cause of arrest, except when actually
committing the offence or on pursuit after escape.

116. May break open a door or window, if admittance refused.

117. Must immediately take prisoner before a magistrate, or deliver him to s
peace office.

118. May detain persons until morning.

p———_—

CXIV. A private person may arrest another without warrant.

1. For any public offence committed or attempted or a dan-
gerous wound given in his presence:
Hawi. P.GC. b.2, ¢ 12, 2.1 R. & M. 98,207; 1 Ch. Cr. -
. 16.

2. When the person arrested has committed a felony, although
not in his presence:

3. When a felony has been in fact committed, and he has
reasonable cause or suspicion far believing the person arrested

to have committed it.
1 Ch. Cr. L. 15, 19; 4 BL Com. 293.

CXV. He must, before making the arrest, inform the per-
son to be arrested of the cause thereof, and require him to
submit,(a) except when he isin the actual commission of the of-
fence, or when he is arrested en pursuit iinmediately after its
commission.(b) -
(a) Livingston’s Code 504 ; (5) 1 Russ on Cr. 623.

CXYVI. If the person to be arrested have committed a fel-
ony, and a private person, after notice of his intention to make
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the arrest, be refused admittance, he may break open an outer
or inner door or window of a dwelling-house, for the purpose of
making the arrest, but not upon mere suspicion only.

4 BL Com. 292, 3.

CXVIL. A private person, who has arrested another for the
commission of a public offence, must, without unnecessary de-
lay, take him before a magistrate, or deliver him to a peace
officer or carry him to goal.

1 Hale, 589 ; 2 Hale, 77, 81.

CXVIHL. Any person observed in the night attempting to
commit a felony, may be lawfully detained by a private person
without warrant, until he can be carried before a magistrate.

1R. & M. cc. 93.

CHAPTER VL
RE-TAKING AFTER AN ESCAPE OR RESCUE.

————

119. May be at any time, or in any place in the province.
120. May break open a door or window, if admittance refused.

CXIX. If a person lawfully arrested, escape or be rescued, the
person from whose custody he escaped or was rescued, may im-
mediately pursue and re-take him at any time of the day or
night, and in any place in the Province, and deal with him as
on an original taking.

Cb. Burn's Inst. Tit. Zord’s Day; 5 T. R.25; Dalt,
Just. 169. - :

CXX. To re-take the person escaping or rescued, the person
pursuing may, after notice of his intention and refusal of
admittance, break open an outer or inner door or window of a
dwelling-house into which such arrrested person has entered.

1 Russ. on C. 632 ; 1 Hale, 459.
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CHAPTER VIL

EXAMINATION OF THE CASE, AND DISCHARGE OF
THE DEFENDANT OR HOLDING HIM TO ANSWER.

121.

122.
123.

124.
125.
126.

127.
128,
129.

130.
131.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.

143,

149.

144.
145.
146.
147,
148.
150,
151,
152,
153.
154.

155.

156.
157.
158.
159,
160.
161.
162.

Magistrate to inform defendant of the charge, and his right to.
counsel. :

Time to send for counsel.

On appearance of counsel, or waiting for him a reasonable time,
examination to proceed.

Adjournment by Magistrate.

When to be completed.

On adjournment, defendant to be committed, or discharged on
bail.

Form of commitment.

Depositions, to be read on examination, and witnesses examined.

Examination of witnesses to be in presence of defendant, and
witnesses to be cross-examined in his behalf.

Defendant to be informed of his right to make a statement.

Waiver of his right, and its effect.

Statement, how taken.

How reduced to writing, and how authenticated.

After refusal, defendant’s witnesses to be examined.

Witnesses to be kept apart.

Who may be present at examination.

Testimony, how taken and authenticated.

Influence to obtain testimony not allowed.

Depositions and statement, how and by whom kept.

Violation of last section a misdemeanor.

Defendant entitled to copies of depositions and statement.

Defendant, when and how to be discharged.

When and how to be committed.

Order for commitment.

Bail in case of doubt.

Certified on bail being taken.

Order for bail, on commitment.

Form of commitment.

If proof against another.

If proof for other offences than charged.

Undertaking of witnesses to appear, when and how taken.

Infants and married women may be required to give security for
appearance as witnesses.

Witness to be committed, on refusal to give secarity for appear-
ance.

Magistrate to return proceedings.

Notice of appeal. )

Action of Judge on appeal.

Warrant of commitment to be directed to officer.

What sufficient statement in treasop, etc.

Must show authority of magistrate.

If informal not to be discharged on habeas corpus.’

162 a. Prisoner for debt may be brought up for examination.

CXXI. When the defendant is brought before a magistrate
upon an. arrest either with or without warrant on a charge of
having committed a public offence, or suspicion thereof, the
magistrate shall inform him of the charge against him, and of
his right to the aid of counsel in every stage of the proceedings.
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CXXIL He shall also allow the defendant a reasonable time
to send for counsel, and adjourn the examination for that pur-
pose.

CXXIIL The magistrate shall, immediately after the appear-
ance of counsel, or if none appear and the defendant require
the aid of counsel, after waiting a reasonable time therefor, pro-
ceed to examine into the case.

CXXIV. The Magistrate may at his diseretion adjourn the
examination to such future time as may reasonably be neces-
sary, and (a) so from time to time, either by orally directing the
defendant to remain in the same custody (b)) or by commitment
indorsed on the warrant of arrest (c).

(a) 1 Ch. Cr. L. 73, 4; (b) 1 Hale, 585 ; 2 Hale, 120,2:
(c) Bac Abr. Trespass D.

CXXYV. The adjournment shall not be for more than two days
at each time, nor more than six days in all, unless for good cause
shewn by affidavit or by consent or on motion of the defendant.

CXXVL If an adjournment be had for any cause, the magis-
trate shall commit the defendant for examination, or discharge
him from custody, on sufficient security being given for his ap-
pearance at the time to which the examination is adjourned.

CXXVIL The commitment for examination shall be by an
indorsement signed by the magistrate, on the warrant of arrest,
to the following effect: “The within named A. B., having been
% brought hefore me under this warrant, is committed for exam-
“ ination, to the sheriff of ,’ or “to the keeper of the
“ common goal, &c.” [as the case may be.]

CXXVIIL. Atthe examination, the magistrate shall, inthe first
place, read to the defendant the depositions of the witnesses
examined on the taking of the information, and if the defendant
request it, must summon the witnesses so examined, if they be
in the district or county, if they do not so appear, their deposi-
tions shall not be evidence. He must also issue subpeenas for
additional witnesses required by the prosecutor or defendant.

SM &8S.15;1Ch. pr. L.77.

CXXIX. The ';vitnesses must be examined in the presence
of the defendant, if he be in custody, and may be cross-examined

in his behalf. '
1 Ch. Cr.L. 79.

CXXX. When the examination of the witnesses on the part
of the prosecution is closed, the magistrate must distinetly inform
the defendant, that it is his right to make a statement in relation
to the charge against him, (stating to him the nature thereof’;)
that the statement is designed to enable him, if he see fit, to
answer the charge and to explain the facts alleged against him,
and that he is at liberty to refuse making a statement.

CXXXI If no statement be made, the magistrate must make
a note thereof, immediately following the depositions of the
witnesses against the defendant.

CXXXIL If the defendant make a statement, the magistrate
shall take it in writing, without oath, and shall put to the de-
fendant the following questions only:

ple9
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b

. What is your name and age?

2. Where were you bcrn?

3. Where do you reside, and how long have you resided there ?
4. What is your business or profession?

5. Give anyexplanation youmay think proper, ofthe circum.
stances appearing in the testimony against you, and state any
facts which you think will tend to your exculpation.

CXXXIIL The answer of the defendant to each of the questions
must be distinctly read to him, as it is taken down. He may
thereupon correct or add to his answer, and it must be corrected
until it is made conformable to what he declares is the truth,

CXXXIV. The statement must be reduced to writing by the
magistrate, or under his direction, not uuder oath (2 Hale, P. C,
52,) and must be authenticated in the following form :

1. It mnst set forth in detail, that the defendant was informed
of his rights as provided above, and that after being so informed,
he made the statement.

2. It must contain the questions put to him, and his answers
thereto, as provided above.

3. It may be signed by the defendant, or he may refuse to
sign it ; but if he refuse to sign it, his reason theretor must be
stated as he gives it:

4. It must be signed and certified by the magistrate.

CXXXYV. After the refusal of the defendant to make a states
ment, or after he has made it, his witnesses, if he produce any,
must be sworn and examined.

CXXXV]. The witnesses produced on the part either of the
prosecution or of the defendant, cannot be present at his exams«
ination ; and while a witness is under examination, the magis-
trate may exclude all witnesses who have not been examined.
He may also cause the witnesses to be kept separate, and to be
prevented from conversing with each other, until they are all
examined.

CXXXVIIL The magistrate shall also, upon the request of the
defendant, exclude from the examination, every person, except
the clerk ofthe magistrate, the public prosecutor, the prosecutor
and his counsel, the defendant and his counsel, and the officer
having the defendant in custody.

CXXXVIIL The testimony given by ecach witness shall be,
under oath, reduced to writing &s a deposition, by the magis-
trate or under his direction, in the presence and hearing of the
defendant, not in technical terms, but as nearly as may be inthe
very words used by the witness, and authenticated in the follow-
ing form by the magistrate :

1. It shinll state the name of the witness, his place of resis
dence, business or profession :
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9. It shall contain the questions put to the witness, and his
answers thercto ; each answer being distinctly read to him asit
is taken down, and being corrected or added to, until it is made
conformable to what he declares is the truth:

3. If a question put be objected to on either side, and over-
ruled, or the witness decline answering it, that fact, with the
ground on which the question was overruled, or the answer de-
clined, shall be stated :

4. The deposition shall be signed by the witness, or if he re-
fuse to sign it, his reason for refusing shall be stated in writing,
as he gives it:

5. It shall be sigred and certified by the magistrate.

CXXXIX. No influence by means of any promise, threat or
representation shall be made to any person under examination
to induce him to disclose or withhold any matter within his
knowledge.

CXL. The Magistrate shall keep all the depositions taken on
the information and on the examination, with the statement of the
defendant if' any, until they are returned to the proper Court:
and shall not permit them to be inspected by any person, except
a Judge of a Court having jurisdiction of the offence, the public
prosecutor, the private prosecutor and the defendant and his
counsel.

CXLIL A violation of the provisions of the last article is pun-
ishable as a misdemeanor.

CXLIL The defendant shall in all cases, within two days after
demand, be furnished by the Magistrate with a copy of the said
depositions and statement, or of either of them, or shall be per-
mitted to take a copy of the same.

CXLII If the Magistrate is satisfied that a public offence
has not been committed, or that there is no sufficient cause to
believe the defendant guilty thereof, he shall forthwith erder the
defendant to be discharged, by an order in writing attached to
the depositions and statement, and signed by him, to the following
effect: “ There being no sufficient cause to believe the within
named A. B. guilty of the offence within mentioned, I order him
to be discharged. Cc.D,J.P”

CXLIV. If, in the opinion of the Magistrate, a public offence
has been committed, and there is sufficient cause to believe the
defendant guilty thereof, or to raise a strong presumption of his
guilt, the magistrate must, in like manuer, attach to the deposi-
tions and statement, an order, signed by him, to the following
effect: « It apearing to me by the within depositions (and state-
ment, if any,) that the offence therein mentioned, [or any other
offence, according to the fact, stating generally the nature there-
of] has been committed, and that there is sufficient cause to be-
lieve the within named A. B. guilty thereof, I order that he be
held to answer the same.”

CXLV. If the offence be not bailable, the following words, or
words to the same effect, must be added to the endorsement:
“and that he be committed to the Sheriff of the County of —
or to the keeper of the common Gaol, &c., as the case may be.”
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CXLVI. If, however, it appear from the examination, that an
offence has been committed, but that the evidence adduced does
not raise such strong presumption of gnilt against the defendant
as to require a judicial inquiry, or if the evidence adduced by
the defendant weakens such presumption, but sufficient ground
for such inquiry shall appear notwithstanding, the defendant
shall be admitted to bail in the manner hereinafter provided.

CXLVIL If the offence be bailable, and bail be taken by the
Magistrate, the following words, or words to the same effect,
must he added to the endorsement: “ and I have admitted him
to bail, to answer, by the recognizance hereto annexed.”

CXLVILL If the offence be bailable and the defendant be admit-
ted to bail, but bail has not been taken, the following words,
or words to the same effect, must be added to the endorsement:

“ and that he be admitted to bail in the sum of and be
committed to the Sheriff of the District or County of )" [or
in the City of “ to the keeper of the prison in the City of

"] « until he give such bail.”

CXLIX. If the Magistrate order the defendant to be commit-
ted as above provided, he shall make oat a commitment, signed
by him, with his name of office, and deliver it, with the defen-
dant, to the officer to whom he is committed, or if that officer be
not present, to a peace officer, who must immediately deliver
the defendent into the proper custody, together with the commit-
ment,

CL. The commitment must be to the following effect :

« District or County of [or as the case may be.]
« In the name of Our Sovereign Lady the Queen:
“ To the Sheriff of of " [of or “to

the keeper of the prison, &c.” as the case may be.]

« An order having been this day made by me, that A. B. be
held to answer, upon a charge of [stating briefly the nature of the
offence,] you are commanded to receive him into your eustody
and detain him, until he be legally discharged.”

« Dated at [as the case may be,] this  day of

« C. D., Justice of the Peace.”
[as the case may be.]

CLI. If on examination before a Magistrate a charge is made,
or just cause of suspicion of any offence appear on oath against
any one there present, other than the accused, the Magistrate
may in his discretion order him to be detained for the purpose of
examination, and may proceed as though such one had been
brought up on a charge made against him.

CLIL. If on examination it appear that the defendant has com-
mitted or may be justly saspected of having committed some
offence other than that wherewith he was originally charged, he
may be discharged, committed or bailed in respect of such other,
in the same manner as for the original offence.

CLIL On holding the defendant to answer, the Magistrate
. may bind by recognizance, with such sureties and in such sum
as he may deem proper, all such persons as know or declare any
material fact touching the offence wherewith the defendant is
charged, to appear and testify at the Court to which the deposi-
tions and statement are to be sent.
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CLIV. Infants and married women; who are material wits
nesses against the defendant, may in like manner be required to
procure sureties for their appearance, as provided in the last
article. 18 Price, 673.

CLYV. If a witness, required to enter into a recognizance to
appear and testify, either with or without sureties, refuse com-
pliance with the order for that purpose, the Magistrate must
commit him to prison until he comply, or be legally discharged,

1 Ch. Burns' Just., Recognizance, Bail.

CLV1L When a Magistrate has discharged a defendant, or has
held him to answer, as provided above, he must return to the
Criminal Court having jurisdiction over the offence, at or before
its opening on the first day, the warrant, depositions, the state-
ment, if any, and recognizances of bail, for the appearance of
the defendant or of the witnesses, taken by him. :

CLVI. The Defendant, upon his committal or his counsel on
‘his behalf, may notify the committing Magistrate of his intention
to move the Superior Criminal Court of the District or County
in which he stands committed, or one of the Judges thereof, for
an order for his admission to bail, whereupon such Magistrate
shall forthwith transmit to the Clerk of the Peace, close under
his hand, g certified copy of the warrant of arrest, proceeding,
depositions, statement and commitment.

CLVIL Upon any such application to a Superior Court or
Judge thereof as aforesaid, the same order, touching the defén-
dant’s being bailed or continued in custody, shali be made as if

the party were brought up upon a Zabeus corpus.
4 and 5 Viet, ch, 24, sec 6.

. CLIX. Every warrant of commitment must be directed to
some Sheriff or Gaoler, either by his name or official description,
g—!sawk, b. 2, ¢. 16, s. 13,) to receive' and keep the prisoner until

ischarged in due course of law, or until the next Criminal Court
in the District or County, (1 Ch. Cr. L. 114,) describing the pri-
soner by his names, if known, or by description of his person on
his refusal to tell his name, stating the same, (1 Hale, 577,
and stating.the offence inlegal terms or substance, without other
particulars, (1 Leach, 167; Hawk, b. 2, ch. 16, s. 17,) setting forth
in the body or margin the time when or the place where the war-
rant is made. (Ch. Burns’ Just. Commitments for Safe Custody).

CLX. A commitment for treason or -misprision thereof, or
treasonable practices, is sufficient -withont stating an overt act (7
'T.R. 736) ; for felony, by a brief description of the offence charged,
(2 Wils,, 150; 7 T. R. 786);; if the degree of offence be necessary
to be shewn, the degree may be stated, but it shall not be neces-
sary to use the term feloniously. (1 Ch. Cr. L, 11; 2 T. R. 255).

CLXI. The commitment must shew the authority of the com-
mitting Magistrate, (1 Ch. Cr. L., 109,) but need not state it to
be made by him in that character, (2 Hale, 122) ; it must be in
all cases in the Queen’s name, (1 Ch. C. L., 109,}) must state the
place of imprisonment, (2 Stra. 934,) must be drawn up before
the party is sent to prison, (4 B. and Ad., 418) and must be
authenticated by the signature of the committing Magistrate or
the seal of the committing Court.

CLXIL If it be informal, the deferidant shall not be discharged
on habeas corpus if the corpus delicti appear in the depositions
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returned to the Court, (3 East, 157) ; nor is it void by reason of
defect for omission of cause of imprisonment, so as to make the
Gaoler or officer acting on it a trespasser, or to excuse an escape;
(Bac. Ab. Trespass, Escape; 1 Hale, 584).

CLXIl.—a. Any Superior Court of Criminal Jurisdiction or any
Judge thereof, may, when it is necessary, grant a writ of habeas
corpus, directed to the Keeper of a Gaol in which the party is
imprisoned for debt, to take him before 2 Magistrate for exam-
ination from day to day on a criminal charge.

5 B. and A, 730.

TITLE 1V,

OF PROCEEDINGS AFTER COMMITMENT,
AND BEFORE INDICTMENT.

1. Preliminary Provision.

2. Formation of the Grand Jury.

8. Powers and duties of the Grand Jury.
4. Presentment and proceedings thereon.

CHAPTER L
PRELIMINARY PROVISION.

———

CLXIIL All public offences prosecuted in a Court of Criminal
Jurisdiction, or in a Court of General Sessions of the Peace,
shall be prosecuted by indictment or presentment.

CHAPTER II
FORMATION OF THE GRAND JURY.

omrn——

164. Grand Jury defined.
165. For what Court to be drawn.
166. If thirteen Grand Jurors do not appear, additionel number
to be ordered.
167. Manuer of designating the additional Grand Jurors,
168. Number to constitute a Grand Jury.
169. Grand J u(ri'y, how drawn when more thagn a suflicient number
attends.

170. Who may challenge the panel or an individual Grand Juror.
171. Causes of challenge to the panel.
172. Causes of challenge to an individual Graad Jurer,
173. Manner of taking and trying the challenges.
174. When to be made to iudivigual.
175. Decision upon the challenge.
176 Effect of allowing a challenge to the panel.

177, 178. Effect of allowing a challenge to an individual Grand Juror,
179. Appoaintment of Foreman.

180, 181, 182. Qath of the Foreman and the other Grand Jurors.

183. Charge of the Court.
184. Retirement of the Grand Jury.
185. Appointment of a Clerk, and his duties.
186, Discharge of the Graud Jury,
186 @. Excuse for non-attendance,

—

CLXIV. A Grand Jury is a body of men, not less than thirteen
nor more than twenty-three in number, legally qualified, returned
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according to law at stated periods from the logally qualified
persons in the district or county, before a Court of competent
jurisdiction, and sworn to inquire of public offences commttted
or triable in the district or county.

CLXV. A Grand Jury must be returned for everyterm of the
Courts of Original Criminal Jurisdiction.

CLXVL If at least thirteen persons, qualifled to serve as
Grand Jurors, and who have been summoned, do not appear, or
if the number of Grand Jurors attending be reduced below thir-
teen, the Court may order the Sheriff to summon a sufficient
number, (specifying it) to complete the Grand Jury.

CLXVIL The Sheriff must accordingly, in the manner re-
quired in respect to the Grand Jurors originally returned forth-
with summon the persons whose names are designated, who
must attend and serve as if they had been originally summoned
as Grand Jurors and subject to the same penalties, unless
excused or discharged by the Court.

CLXVTII. No more than twenty-three nor less than thirteen
persons can be sworn on a Grand Jury; nor can a Grand Jury
proceed to any business, unless thirteen members at least are
present.

4 BL C. 302;1 Ch. Cr. L 312.

CLX'X. When more than twenty-three persons summoned as
Grand Jurors attend to serve, the Clerk must prepare separate
ballots containing their names, folded as nearly alike as pos-
sible, and so that the names cannot be seen and must deposit
them in a box. He must then openly draw out of the box
twenty-three ballots ; and the persons whose names are drawn
constitute the Grand Jury.

CLXX. A person held to answer a charge for a public offence
may challenge the panel of the Grand Jury or an individual
Grand Juror,

CLXXIL A challenge to the panel may be interposed for one
or more of the following causes only :

1. That the requisite number of Jurors were not summoned
from the Grand Jury List of the District or County;

9. That the summoning was not had by the Sheriff or Cor-
oner (as the case may be) of the District or County ;

3. That it was not had at least ten days before the sitting of
the Court. : :

CLXXIL A challenge to an individual Grand Juror may be
interposed for one or more of the following causes only:

1. That be is a minor;

2. That he is an alien;

8. That he isinsane;

4. That he is under attaint for treason ot felony or under out~

lawry, or has been convicted of any infamous erime, unlecs par-
doned therefor.
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5. That he is the prosecutor upon a charge against the
defendant ;

6. That he is a witness on the part of the prosecution, and
has been served with process or bound by a recognizance as
such ;

CLXXIM. The challenges mentioned in the last three articles
may be oral, and must be entered upon the minutes, and tried
by the Court, in the same manner as challenges in the case of
a trial by Jury which are triable by the Court.

CLXXIV. The challenge to the individual Juror must be
made before the trial and nct afterwards.
2 Ch. Cr. L. 308; Bar. Abr. Juries.

CLXXV. The Court must allow or disallow the challenge,

and the Clerk must enter its decision upon the minutes.
2 Hale, 155.

CLXXVI. If a challenge to the panel be allowed, the Grand
Jury are prohibited from inquiring into the charge against the
defendant, by whom the challenge was interposed. If they
should, notwithstanding, do so, and find an indictment against
him, the Court must direct it to be set aside.

CLXXVIL. If a challenge to an individual Grand Juror be
allowed, he cannot be present at, or take part in, the considera-’
tion of the charge against the defendant who interposed the
challenge, or the deliberations of the Grand Jury thereon.

CLXXVTH. The Grand Jury must inform the Court of a vio-
lation of the last article, and it is punishable by the Court as a
contempt.

CLXXIX. From the persons summoned to serve as Grand
Jurors, and appearing, the Court must appoint a foreman. The
Court must also appoint a foreman, when a person already ap-
pointed is discharged or excused, before the Grand Jury are dis-
missed.

. CLXXX. The following oath must be administered to the
foreman of the Grand Jury:  You, as foreman of this Grand Jury,
shall diligently inquire and true presentment make, of all public
offences committed or triable within thisdistrict or county, [as the
case may be,] of which you shall have or can obtain legal evi-
dence : you shall present no person through malice,hatred or ill will,
nor leave any unpresented through fear, favour, or affection, br
for any reward, or the promise or hope thereof’; but in all your
presentments or indictments, you shall present the truth, the
whole truth, and nothing but the truth, according to the best of
your skill and understanding. So help you God !

CLXXXI. The following oath must be immediately thereupon
administered to the other Grand Jurors present: “ The same
% oath which your foreman has now taken before you on his part
% you and each of you shall well and truly observe on your part.
% So help you God I”

CLXXXIL If, after the foreman is sworn, any Grand Juror
appear, and be admitted as such, the oath, as prescribed in article
180, must be administered to him, commencing, “ You, asone of
this Grand Jury,” and so on, to the end.
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CLXXXIIL. The Grand Jury being impanelled and sworn,
must be charged by the Court. In doing so, the Court must deliver
to them a copy of the provisions of this code, from article 188 to
article 199, both inclusive,and must give them such information,
as it may deem proper, as to the nature of their duties, and any
charges for public offences returned to the Court, or likely to
come before the Grand Jury. The Court need not, however,
charge them respecting violations of a particular statute.

CLXXXIV. The Grand Jury must then retire to a private
~ room, and inquire into the offences cognizable by them.

CLXXXYV. The Grand Jury must appoint one of their num-
ber as Clerk, who must preserve minutes of their proceedings,
(except, of the votes of the individual members on a presentment
or indictment,) and of the evidence given before them.

CLXXXVI. The Grand Jury, on the completion of the busi-
ness before thern, must be discharged by the Court; but whether
the business be completed or not, they are discharged by the
final adjournment of the Court.

CLXXXVI-a. Any person summoned to serve on any Grand
Jury must attend if reasonably able, unless he can shew any
exemption by law from so doing, (2 Hale, P. C. 309) ; but the
matter of exemption is not available to such persons if so able
to attend unless he does attend and shew such matter to be true.

Hawk. P. C. b. 2, c. 25, 5 20,

CHAPTER 1II,
POWERS AND DUTIES OF THE GRAND JURY.

188. Power of a Grand Jury to inquire into all public offences
committed or triable in the District or County, and to
proceed by presentment or indictment.

189. When defendant has been held to answer, Grand Jury may
indict.

190, In all other cases, they can procecd by prescntment ouly.

19]. Definition of an indictment.

192. Definition of a presentment.

193. Foreman may administer oaths. !

194, 195, 196. Evidence reccivable before the Grand Jury.

197. Grand Jury not bound to hear evidence for the defendant,
but may order explanatory evidence to be produced.

198. Degree of evidence to warrant an indictment.

199. Graud Jurors must declare their knowledge as to commission
of a public offence. '

200. Grand Jury must inquire as to persons imprisoned on crim-
inal charges and not indicted, the condition of public
prisons and the misconduct of public officers. T

201. Grand Jury eantitled to nccess to public prisons and to
examine public records,

| 202. When and from whom they may ask advice, and who may be
present duriog their sessions. .
203. Secrets of the Grand Jury to be kept.

204. Grand Jury when bound to disclose the testimony of a wit-

ness.
205. Grand Juror not to be questioned for his conduct as such.

CLXXXVII The Grand Jury has power, and it is their duty
to inquire into all public offences committed or triable in their
plé9
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District or County only, and to present them to the Court, either
by presentment or indictment, as provided in the next two arti-
cles: Provided that this shall not prevent their inquiring of colla-
teral facts in another District or County, tending to the proof of
their inquiry.

CLXXXIX. Upon such inquiry they may, where the defend-
anthas been held by a Magistrate to answer the charge, and
in no other case, if they believe him guilty thercof, find an
indictment against him. ’

CXC. In all other cases if upon investigation the Grand Jury
believe that a person is guilty of a public ofience, they can pro-
ceed by presentment only.

CXCL An indictment is an accusation in writing, at the suit
of the Crown, presented by a Grand Jury to a competent Court,
charging one or more persons with one or more public offences.

CXCIL A presentment is an informal statement in writing by
the Grand Jury, representing to the Court that a public offence
has been committed which is triable in the District or County,
and that there is reasonable ground for believing that a particu-
lar individual named and described, has committed it.

CXCHI The foreman may administer an oath to any witness
appearing before the Grand Jury.

CXCIV. In the investigation of a charge for the purpose of
either presentment or indictment, the Grand Jury can receive no
other evidence than such as is given by witnesses produced and
sworn before them or is {urnished by legal documentary
evidence.

CXCV. The improper swearing of the witnesses will not

vitiate the indictment when found.
. 1 C. & M. 247.

CXCVL The Grand Jury can receive none but legal evidence
and the best evidence in degree to the exclusion of hearsay or

secondary evidence.
Haw. P. C. b, 2, ¢, 28, s. 145, 138-5.

CXCVIL The Grand Jury is not bound to hear evidence for
the defendant ; but it is their duty to weigh all the evidence sub-
mitted to them and when they have reason to believe that other
evidence, within their reach, will explain away the charge, they
should order such evidence to be produced ; and for that purpose
may require the prosecuting counsel to issue process for the
witnesses.

1 Ch. Cr. L. 317-18.

CXCVIiL The Grand Jury ought to find an indictment when
all the evidence before them, taken together, is such as in their
judgment would if unexplained or uncontradicted warrant &
conviction by the trial Jury.

CXCIX. If a member of the Grand Jury know or have reason
to believe that a public offence has been committed, which is
triable in his District or County, he must declare the seme to
his fellow-jurors who must thereupon investigate the same.
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CC. The Grand Jury must inquire :

1. Into the case of every person imprisoned in the Gaol of the
District or County on a criminal charge and not indicted ;

9. Into the condition and management of the public]prison in
the District or County; and

3. Into the wilful and corrupt misconduct in office of public
officers of every description in the District or County.

CCIL. They are also entitledto have free access at all reasonable
times to the public prison, and to the examination, without
charge, of all public records with reference to their duties in the
district.or county.

CCIL The Grand Jury may at all reasonable times ask the
advice of the Court or of any member thereof or of the public
prosecutor in the case ; but unless such advice be asked such
prosecutor is not permitted to be present daring the sessions of
the Grand Jury, unless when so required by the Grand Jury, nor
is any other person permitted tobe present during their sessions
except the members of the Grand Jury and the witness actually
under examination. .

CCIII. Every member of the Grand Jury must keep secret
what trauspires in evidence before them or what he himself or
any other Grand Juror may have said or voted on a matter before
them.

Ch. Cr. L. 317 ; BL Com. 126.M}

CCIV. This does not extend to exclude the evidence of a
Grand Juror concerning the perjury of a witness giving evi- -

dence on the trial at variance with that he gave before the Grand

Jury.
Y 4Bl C. 126; Ch. C. L. 817.
CCV. A Grand Juror cannot be questioned for anything he
may say or any vote he may give in the Grand Jury, relative to
a matter legally pénding before the Jury, except for a perjury of
which he may have been guilty, in making an accusation or
giving testimony to his fellow Jurors.
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CHAPTER VIIL

PRESENTMENT, AND PROCEEDINGS THEREON

—

206. Presentmentmust be by twelve Grand Jurors, and signed by the Fore-
man.

207. Must be presented in the presence of the Grand Jury, and filed.

208. Depositions, or minutes of testimony, must be returned with persent-
ment.

209. Depositions, how filed and kept.

210. Violation of last article, a contempt and misdemeanor.

211. Copy of depositions to be furnished to defendant.

212. Finding of presentment not to be disclosed, nntil defendant arrested.

213. Violation of last article, a contempt and misdemeanor.

214, If facts stated in presentment constitute a public offence, Court to
order hench warrant.

215. Bench warrant by whom and how iasucd.

216. Form of bench warrant.

217. Bench warrant, how served.

218. Proceedings of themagistrate, on defendant being brought before him,

219. Copy of presentment and depositions to be furnished to magistrate.

—

CCVI. A presentment cannot be found, without the conecur-
rence of at least twelve Grand Jurors. When so found, it must
be signed by the Foreman.

CCVIL. The presentment, when found, must be presented by
the Foreman, in the presence of the Grand Jury, to the Court,
and mast be filed with the Clerk. .

CCVIIL. When the Grand Jury make a presentment, they
must return to the Court therewith, the depositions of the wit-
nesses examined before them, or the minutes, or a copy thereof,
of the testimony on which the presentment is made.

CCIX. When the depositions are returned, as provided in the
last article, they must be filed with the Clerk of the Court, and
cannot be inspected by any person, except the Court, the Clerk
and his deputies or assistants, and the Prosecuting Attorney,
until after the arrest of the defendant.

CCX. A violation of the provisions of the last article is pun-
ishable as a contempt, and as a misdemeanor.

CCXL After the arrest of the defendant, the Clerk of the
Court must, within two days after the demand, furnish a copy of
the depositions to the defendant or his counsel.

CCXIL. No Grand Juror, Counsel for the prosecution, Clerk,
Judge, or other officer, can disclose the fact of a presentment
having been made for a felony, until the defendant has been
arrested. But this prohibition dees not extend to a disclosure,

by the issuing or in the execution of 2 warrant to arrest the
defendant.

CCXIL A violation of the provisions of the last article is
punishable as 2 contempt, and as a misdemeanor.
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CCXIV. If the Court deem thatthe facts stated in the present-
ment constitute a public offence, triable in the district or county,
it shall direct the clerk to issue a bench warrant for the arrest
of the defendant.

CCXV. The Clerk, on the application of the Prosecuting At-
torney, may accordingly at any time after the order, whether the
Court be stiting or not, issue a bench warrant, under his signa-
ture and the seal of the Court, into every part of the district
or county subject to the jurisdiction of the Court.

CCXVI. The bench warrant, upon a presentment, must be sub-
stantially in the following form ;

« District of » [as the case may be.
« In the name of our Sovereign Lady the Queen:
« To any Peace Officer in this District. A presentment
« baving been made on the day of
[sear.] « 185, tothe Court of
“ [as the case may be,] charging C. D. with the crime of
“ {designating it generally.]
« You are therefore commanded, forthwith to arrestthe above
« named C. D., and take him before E. F., 2 magistrate of this
“ county, or in case of his absence or inability to act, before the
“ nearest or most accessible magistrate in this county.
« City [or “ town™] of , the day of’ , 18
“ By order of the Court.
¢ G. H., Clerk.”

CCXVII. The bench warrant may be served in any district or
county ; and the officer serving it must proceed thereon, in all
respects, as upon a warrant of arrest on an information, as
hereinbefore provided except that when served in another dis-
trict or county, it need not be endorsed by a magistrate of that
district or courty.

CCXVIIL The magistrate, when the defendant is brought
before him must proceed upon the charge contained in the pre-
sentment, in the same manner in all respeets as upon a warrant
of arrest on an information.

CCXIX. Upon the arrest of the defendant, the Clerk with
whom the presentment and depositions are filed, must, without
delay, furnish to the magistrate before whom the defendant is
taken, a certified copy of the presentment and depositions.

st by

TITLE V.~
OF THE INDICTMENT.

1. Finding and presentation of the indictrent.
2. Form of the indictment.

3. Arraignment of the defendant.

4. Setting aside the indictment.

5. Demnrrer.

6. Plea.

7. Removal of the action before trial.
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CHAPTER L
FINDING AND PRESENTATION OF THE INDICTMENT.

e

220, Indictment must be found by twelve Grand Jurors and endorsed by
Foreman. .

221, If not so found, depositions, &c. must be returned to the Court, with
dismissal endorsed.

222, Effect of dismissal.

293. If part only found, another preferred.

224, May be found agaiost one of several.

223. Names of witnesses must be inserted at foot of indictment or endorsed
therein.

226. Indictment must be presented iu presence of the Grand Jury, and
filed.

227. Indictment ignored.

228. Two found for same offence.

229, Defective indictment.

230. Court not bound to quash one of two indictments.

CCXX. An indictment cannot be found without the concur-
rence of at least twelde Grand Jurors. When so found it must
be indorsed, # A true bill,” and the indorsement must be signed by
the Foreman of the Grand Jury, and the finding must be absolute
and unconditional.

Comi, Dig. Indict. A.

CCXXI. If twelve Grand Jurors do uot concur in finding an
indictment, the depositions (and statement, if any) transmitted
to themm must be returned to the Court, with an indorsement
thereon, signed by the Foreman, to the effect that the charge is
dismissed.

CCXXII. The dismissal of the charge does not, however, pre-
vent its being again submitted to a Grand Jury, if the Court may
so direct upon good cause shewn, but not more than once again.
But without such direction it cannot be again submitted.

CCXXIL If part only of the charge be found, another indict-
ment ought to be preferred.
2 Hale, 162 ; Bac. Abr. Indict. D.

CCXXIV. An indictment may be found against one or more
of scveral, and not against the rest.
1 Ch.Cr. L. 324.

CCXXV. When an indictment is found the names of the
witnesses who have been examined before the Grand Jury or
whose depositions may have been read before them, shall in all
cases be inserted at the foot of the indictment or indorsed thereon
before it is presented to the Court.

CCXXVL An indictment, when found by the Grand Jury,
must be presented by their Foreman, in their presence to the
Court, and must be filed with the Clerk; it is then complete and
remains in his office as a public record.

1 Ch. Cr. L. 324; Com. Dig. Indict. A.

CCXXVIL. Afteran indictment has been dismissed by a Grand
Jury, another for the same charge ought not to be sent before
the Grand Jury during the same Assize or Sessjons.

1 C.& M. 601
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CCXXVLUIL An indictment is valid although another has been
found for the same offence in law and fact or for the same fact
wholly or in part.

CCXXIX. Ifan indictment found be defective another may be
preferred and found, on which the Court will quash the first, at
its diseretion, and on the imposing of such terms as may seem to
be just.

1 Dowl. N. 8. 320.

CCXXX. The Court is not hound to quash one of two indict-
ments for the same offence, the one charging it to be a felony,

the other a misdemeanour.
- Q.B. W.33.82

et e

CHAPTER II.
FORM OF THE INDICTMENT.

231. Form of pleading heretofore cxisting, abolished.
232, First pleading for the prosecution, is indictment.
233, Indictinent, what to contain.
234. Form of indictment.
235. Manner of stating the act constituting the offence.
236, Indictment must be direct and certain.
937. When defendant is indicted by fictitious or erroneous natue,
his truc name may be inserted in subsequent proceediags.
938. Indictment must charge but one offence and in one form,
except where it may be committed by different means.
239. Statement as to time when offtnce was committed.
340. Statement as to person injured or intended to be injured.
241. Construction of words used in indictment.
349, Words used in a statute need not be strictly pursued.
243, Indictment, when sufficient. |
244. Indictment insufficient for defect of form not tending
to prejudice defendant.
245. Variances amendable,
9246. Presumptions of law and matters of which judicial notice
is taken, need not be stated.
9247. Pleading a judgment or determination of, or proceeding
before, a Court or officer of special jurisdiction.
948. Private statute, how pleaded.
249, 250, 251. Indictment after previous conviction for felony.
252. Indictment for Libel.
953. Indictment for offence to joint property.
254, Indictment for offence to Honse of Worship.
955. Indictment for offence to Turnpike Trusta.
256. Indictment for forgery.
257, 258. Indictment for perjury or subornation of perjury.
959. Indictment for embezzlement.
960. Indictment for administering unlawful Oath.
265. Statement of means,
266, 267- Words used to be charged.
268. Statement of particular pretences.
269. Statement of special intent.
270,271, 272. Names of partiea.
973,274 Official descriptions.
274-a. Description of women offenders,
975. Individual things stated by ordinary terms,
976, 277, 278. Amount of particolsr Property-
279. Possessionof Real Property.
280. Exceptions must be negatived.
281. But not defence not noticed in deseription.
282, 283, 284. Repugnancy or Inconsistency.
985. Disjunctive statement of offences.
286. Time stated for prosccution.
289, 290. Tmdictment for offences in different degrees,
291. Distinction between accessory and principal abolished.
292, Accessory after the fact when tried.
293, Indictment for compounding Felony.
993-¢. Description of female offender.
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CCXXXIL All the forms of pleading in criminal actions,
heretofore existing, are abolished; and herealler, the forms of
pleading, and the rules by which the sufficiency of pleadings is
to be determined, are those prescribed by this Code.

CCXXXIL The first pleading on the part of the prosecution,
is the indictment.

CCXXXII. The indictment must contain,

1. The title of the action, specifying the namne of the Court
in which the indictment is found and to which it is presented,
and the names of the parties.

2. A statement of the acts constituting the offence, in ordinary
and concise language, without repetition. and in such manner as
1o enable a person of common understanding to know what is
intended.

3. The time when and the place where it is found.

CCXXXIV. Itmay be substantiallyin the following form:

Court of [stating thz Court] of the of ;
[stating the proper disirict or county.}
Our Sovereign Lady the Queen )

against
A, B.of

A. B. is accused by the Grand Jury of the
[here insert the name of the district or county in which the indict-
ment is found.] by this indictment, of the crime of ,
[here insert the name of the offence, if it have one, such as treason,
murder, arson, manslaughter. or the like, or if it be @ misdemeanor,
having no general name, such as lib:l, assault and battery, or the
like, insert a brief description of it, as it is given by law ;] com-
raitted as follows:

The said A. B., on the day of , 1850, at
the town, [or city. parish or village, as the case may be.] of
, in this District or county, [here set forth the act
charged as an offence, according to the form adapted to the case as
provided in the next article.]
Given at the city this day of

CCXXXV. The manncr of stating the act constituting the
offence, as set forth in the appendix to this Code, is sufficient in
all cases where the forms there given are applicable. la other
cases, forms may be used, as ncarly similar as the nature of the
case will permit. .

CCXXXVL The indictment must be direct and certain, as it
regards, ..

1. The party charged:

2. The offence charged:

3. The particular circumstances of the offence charged, when
they are necessary to constitute a complete offence.

CCXXXVIL When the defendant is indicted by a fictitious or
erroneous name, or without or with a wrong addition, and in any
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stage of the proceedings his true name or addition is discovered,
it may be inserted in-the subsequent proceedings, referring to the
fact of his being indicted by the name or withont or with the ad-
dition mentioned in the inrdictment.

4 & 5 Vie. Cap. 24 ¢ 45.

CCXXXVIII. The indictment must charge but one offence, and
inone form only : except that where the offence may be commit-
ted by the use of different means, the indictment may allege the
means iu the alternative.

CCXXXIX. The precise time at which the offence was com-
mitted, necd not be stated in the indictment; but it may be alleged
to have been committed at any time before the finding thereof,
unless the time itself is material to the description of the offence
charged or to the jurisdiction of the Court.

CCXL. When an offence involves the commission of, or an
attempt to commit a private injury, and is described with suffi-
cient certainty in other respects to identify the act, an erroneous
allegation as to the person injured or intended to be injured, is
not material.

CCXLI. The words used in an indictment must be construed
in their usual acceptation. in common language, except words
and phrases defined by law, which are to be construed according

to their legal meaning.
2 East. 33, 34; 5 East. 259, 260.

CCXLIL. Words used in a statute to define a public offence,
need not be strictly pursued in the indictment; but other words
conveying the same meaning may be used.

CCXLIN. The indictment is sufficient, if it can be under.
stood therefrom,

1. Thatit is entitled in a Court having authority to receive iy,
though the name of the Court be not accurately stated:

2, That it was found by a Grand Jury of the district or county
in which the Court was held:

3. That the defendant is named, or if his name cannot be dis-
covered, that he is described by a fictitious name, with the state-
ment that he has refused to discover his real name or that his
real name is unknown.

4. That the offence was committed at some place within the
Jjurisdiction of the Court; except where, as herein provided, the
act though done without the locai jurisdiction of the district or
county, is triable therein:

5. That the offence was committed at some time prior to the
time of finding the indictment: '

6. That the act, omission or circumstance essential to and
charged as the offence, is clearly and distinctly set forth, in ordi-
nary, plain, direct and distinct language, without repetition. and
in such a manner as to enable a person of common understand-
ing to know what isintended:

7. Thatsuch act, omission or circumstance is stated with such
P159
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a degree of certainty, as to enable the Court to pronounce judg:
ment, upon a conviction, according to the right of the- case,

CCXLIV. No indictment is insufficient, nor can the trial,
Judgment, or other proceedings thereon be affected: 1st, by rea-
son of a defect or imperfection in matter of form, which does
not tend to the prcjudice of the substantial rights of the defend-
aut, upon the merits: 2d, nor by reason of mere surplusage
which does not vitiate the sense,(1 Leach 109, 1 Ch. C. L. 216,)
nor 3d, for want of the averment of any matter unnecessary ta
be proved : nor4th, for the designation of a defendant by a name
of office or descriptive appellation, instead of his proper name:
nor 5th, for stating the time of the commission of the offence
imperfectly or upon a day subsequent to the indictment or on an
impossible day or a day that never happened : nor 6th, for omis.
sion or false statement of the place unless a specific allegation
of the place be material to the description of the offence charged’
or to shew that the Court had jurisdietion : nor 7th, for want of
a proper or perfect venue when by the indictment the Court has
Jjurisdiction in and over the offence. ’

CCXLV. When any variance shall appear in any indictment
between any matter in writing or in print produced in evidence,
and the recital or setting forth thereof in such indictment whereon
the trial is pending, any Court of criminal jurisdietion before
which such indictment is pending may, if such Court see fit so
to do, cause such indictment to be forthwith amended in such
particular by some officer of the Court, and after such amend-
ment the trial shall proceed on such indictment in the same
manner in every respect, both with regard to the liability of wit-
nesses to be indicted for perjurv or otherwise, as if no such
variance had existed.

CCXLVI. Neither presumptions of law, nor matters of which
Jjudicial notice is required to be taken, need be stated in an
indictment,.

CCXLVIL In pleading a judgment or other determination of,
or proceeding before a Court or officer of special jurisdiction, it
i8 not necessary to state the facts conferring jurisdiction ; but the
judgment or determination may be stated to have been duly
given or made. The facts constituting jurisdiction, however,
must be established on the trial.

CCXLVIIL® In pleading a private statute, or right derived
therefrom, it is sufficient to refer to the statute, by its title and

the day of its passage, and the Court shall thereupon take judi-
cialnotice thereof.

CCXLIX. Inany indictment for any felony not punishable with-
death, committed after a previous conviction for felony, it shall.
be sufficient to state that the defendant was at a certain time
and place convicted of felony, without otherwise describing the
previous felony and a certificate containing the substance and.
effect only, omitting the formal parts of the indictment and con-
viction for the previous felony, and signed by the Clerk of the
Court or officer having the custody of the Records when the de- .
fendant was first convicted, shall, upon proof of the identity of.
the person of the defendant be sufficient evidence of the first
convietion, without proof of the signature or official character of
the person who signed the same.

CCL. In any indictment against an offender for being atlarge
in this Province contraty to the provisions of this Act, or of the.
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Criminal Code ar of any othér Act hereaftertd be in force in thiv
Province, it shall be sufficient to allege the sentence or'order-
of transportation or banishment of such offender, without alleging
any indictment, trial, conviction, judgment or other proceeding,

or any pardon or intention of mercy, or signification thereof;

of or against or in any manner relating tosuch offender.

CCLI. The Clerk of the Court or other officer having the cus-
tody of the Records of the Court where any sentence or order of
transportalion or banishment shall have been passed or made, or
his Deputy, shall, at the request of any person on behalf of Her
Majesty, make out and give a certificate in writing, signed by
him, containing the effect and substance only (omitting the for-
mal part) of any indictraent, and conviction of such offender, and -
of the sentence or order for his transportation or banishment,
(not taking for the same more than the sum of five shillings)
which certificate shall be sufficient evidence of the conviction
and sentence or order for the transportation or banishment of
such offender ; and every such certificate shall be received in
evidence upon proof of the signature of the person signing the
same.

CCLI. An indictment for libel need not set forth any extrin-
sic facts, for the purpose of shewing the application tothe party
libelled, of the defamatory matter on which the indictment is
founded ; but it is sufficient to state generally, that the same was
published concerning him ; and the fact that it was so published,
must be established at the trial.

CCLII. In any indictment for offence to the property, real
or personal, of partners in trade, joint fenants, parceners or ten-
ants in. common, it shall be sufficient to state the property to
belong to one of such persons by name and another or others, as
the case may be, and such description shall be sufficient for any

urpose whatsoever in such indictment ; and this provision shall

extend and apply to all joint stock companies and trustees.
4 and 5 Vic. Ch. 24, Vic. 42.

CCLIV. In any Indictment for any offence committed in, upon,
or with respect to any Church, Chapel or place of religious
worship, or to any bridge, Court, Court-house, goal, House of
Correction, Penitentiary, infirmary, asylum or other public build-
ing, or any canal, lock, drain or sewer erected or maintained in
whole or in part at the expense of the Province, or of any divi-
sion or sub-division thereof, or on or with respect to any mate-
rials, goods or chattels, whatsoever, provided for at the expense of
the Province, or of any division or sub-division thereof, to be
used for making, altering or repairing any bridge or highway,
or any Conrtor other such building, canal, lock, drain or sewer,
as-aforesaid, or to be uscd in or with any such Court or other
building, canal, lock, drain or sewer, it shall not be necessary to,
gtate such Church, Chapel or place of religious worship, or such
bridge, Court, Court-house, goal, House of Correction, Peniten-
tiarp, infirmary, asylumn, or*other building, or such canal, loclk,
dtain or sewer, or any such materials, goods, or chattels to be the
property of any person.

.CCLV. In aby indictment for any offence, committed on’ or
with respect to any house, building, gate, machine, lamp,-board,
stone, post, fence or other thing erected or provided, in pursu-
aneg:of ‘any Act in force in this Province, for making any tara-
pike or joint stockroad, or of any conveniences or appurtenances
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thereunto respectively belonging, or .any materials, tools or im-
plements provided for. making altering or, repairing any such
road, it sall be sufficient to state any.such property to belong to
the Trustees or Commissigners .of such road, without naming
them or any of them.

CCLY-a. In any indictment for forgery no difference in the
date or year marked upon the lawful current coin deseribed in
the indictment and that marked on the false coin counterfeited to
pass for or resemble the lawful coin, or upon any tool or instru-
mentsed or.designed {or the purpose of counterfeiting or imita-
ting snch. lawfl-coinsshall be good cause of acquittal of the
defendant.

CCLYV1I. In any indictment for forgery it shall not be neccessary”
to set forth any copy or facsimile of the instrument; but'it/sjmll
be sufficient to describe the same in such manner as wowld sus--
tain an indictment for stealing the same.

8 G &1 206,

CCLVIL. When an instrument, which'is .the subject pf-an
indictment for forgery, has been destroyed or withheld by the act,
or praclirement of, the defendant, and the fact of .the destruction
or' withholding is alleged in the indictroent, and established .on
the trial, the misdescription of the instrument is immaterial.

COLVIIL' Tn an indictment for perjury or subornation of
perjury, it is sufficient to set forth-the substance -of the contro-
versy-or matter in respect to which the offence-was committed,
and in what Coart, or before whom, the oath alleged-to be false
‘was taken, and that the Court or person before whom the oath
was taken, had authority to administer it, with proper allega-
tions of the falsity of the matter on which the perjury is assigned ;
but the indictment need not set forth the pleadings, record or
proceedings with which the oath is connected, nor the commis-
sion or authority of the Court or person before whom the per-
jury was committed.

CCLIX. In any indictment for embezzlement of money, bank-
notes, checks, drafts, bills of exchange, or other securities for
money of any person, by any clerk, agent or servant of such
person, it is sufficient to allege generally an embezzlement of
money to a certain amount, without specifying any particulars
of such embezzlement, except when the offencc shall relate to
any chattel; and on the trial, evidence may be given of any
such embezzlement. committed within six months next after the
time alleged ; and it is sufficient to maintain the charge, or itis
not a variance, if it be proved that any money, bank-nete, chéck,
draft, bill of exchange or other security for money of such poi-
son, of whatever amount, was embezzled by such clerk, agent

_ar servant, within the said period of six months, although_the
‘particular species of coin or valuable security of which such
amount was composed shall not be proved; or, if he shall be
proved to have embezzled any piece of coin or valuablesceurity,
or ooy portion, of the value thereof, although such piece of coin
or valuable security may have been delivered to him in order
that some part of the value thereof should be returned tothe party
delivering the same, and such part shall have been returned co-

cordingly,

CCLX. In ar indictment. for- administering .or taking an un-
lawful oath, it is not requaisite to set forth the form or tenor of
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the alleged vath or obligation ; it is sufficient toset forth thatan

unlawiul oath or obligation was administered or taken by the
person indicted, setting forth the substance thereof, with the

place and occasion of taking the same, and the person admin--
istering or the person taking the same, is a competent witness

in a prosecution of the other, if he is not otherwise incompetent

to testify ; and any person so testifying shall not thereafter be

liable to prosecution for any such offence previously committed-
by hin.

CCLXL In ady indictment for procuring or promoting the
commission of an offence, the means used need not be mentioned
otherwise than by the general terms contained in the Criminal
Code.

CCLXII The act’of atteinpting or endeavouring to commit
an offence may be described generally, provided that every such
charge shall specify the offence intended 1o have been perpe-
trated and its subject matter.

COLXT. The act of conspiring, where essential to the offence,
may be alleged generally, provided that every such charge shall
specify some unlawful object to be attained by such conspiracy
or unlawful means intended to be used in effecting such object.

CCLXIV. Where the particular means used to effect a crim-
inal purpose are essential to the offence, they are to be circum-
stantially alleged ; this applies to offences committed by frandu-
lent means, and to offences for speaking blasphemous or seditions
words, publishing libels, perjury, sending threatening letters and
all other offences to which the speaking or writing particular

words or matter is essential.
8 T.R.581; 2 M. and S. 287.

CCLXYV. Provided that in all indictments for publishing any
libel or speaking any blasphemous or seditious words or for
forgery, the very words must be stated.

CCLXVIL When any charge founded on the very words writ-
ten or spoken by the defendant, any error in the description by
which the sense is altered, is material. Ch.C.L

* 1Ch, C. L. 295.

CCLXVIL. Where the indictment does not profess to set out
an exact copy but the substance only, a variance will not be

fatal unless it alter the substance of the charge.
) 1 Leach, 192; Doug. 193.

CCLXVIIL A charge for obtaining moveable property by false

pretences, must state the particular pretences used.
. 1 Ch, C. L. 275.

CCLXIX. Where some special intent or reference to defined
acts is essential to an offence, the particulars to which the intent
relates, must be specified.

CCLXX. The names of persons against whom the offence is
committed or whose description is involved in the statement of

the offence, are to be specified. )
Bzc. Abr. Indict. A. 2..

CCLXXI But it may be stated, according to fact, that the

names of such personsare unknown to the Jurors. :
2 Hale, 181.
PALL
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- CCLXXI1. When the names.are knownthe persons shall be
described by their Christian and surnames, or the names by which
they are usually known shali be sufficient. -

2 Hale, 244-5.

CCLXXIII. Official description of an offiger shall ‘be suffi-
cient by alleging the defendant to be such officer.

. CCLXXIV. The allegation of being in .a particular office.on
,situation is equivalent to 8 direct- averment that:the . defendant
was therein

How. P, C.b.2, c. 25, 8. 111,12,

CCLXXYV. Individual things incident to the description of an
offence may be described by their ordinary names, with number
and maguitude and such other particulars as may be convenient
with a view to identity. '

CCLXXVL In any indigtment wherein it is necessary to make
an'cverment concerning property, the name of: thé owniet bhall
be specified, if it be known, or unless it be otherwise provided.

CCLXXVIl. Moveable property-or fixtures may be desctibed
as the property of a person specified or of such person and aro-
ther or others, although he'or.they are only the special owner or
owners thereof, as bailees or otherwise.

CCLXXVII Fixtures for public use or ornament {n any pub-
lic place, being the object of ornament, may be described as
being so put or placed, according to the fact, in the place speci.
fied, without any description of ownership. i

CCLXXIX. Any real property the subject-of averment, may
be described as being in the actual possession of a person speéi-
fied or of such person and another or others, according ‘to the
fact, without stating any property or ownership.

. CCLXXX. Exceptionscontained in the Article of the Criminal
Code enasting the offence, or in any other article of that Codeto
which the enacting clause immediately refers, must be negatived,
(1 East, 644; 6 T. R. 559) ; a general negation in such case is
sufficient, (Starkie’s C. P. 175.)

CCLXXXI. A ground of defence not specially noticed in -the
description of the offence, need be negatived only in the general
terms of the description itself. i

CCLXXXII. Repugnancy or inconsistency in the deseription
of the party, or subject matter injured, or other person or tﬁing.
the description of which is essential to a statement of the offence,
or in respect of any other matter material to the charge and
rendering it uncertain, vitiates the indictment. o

. 1 Ch C. L 216.

CCLXXXHI. Where a matter necessary to be stated, is once
plainly and distinctly stated, a subsequent repagnant and unne-
cessary allegation may be rejected as surplusage. .

Bac. Abr. Indt. I

CCLXXXIV. It.is otherwisa. where the allegation-is:cersible

and, consistent in the place where ‘it ‘ocetrs; and not-repzzmot
.to tho #ntetedent matter, o
Excc2e4c
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CCLXXXYV. Offences must ndt ‘b stited idigjunctively, so as
{0 render it uncertain awhich:was-msant. | '
. Ch. C, L 23G; Bac. Abr: Indt. Gi

" Where the penalty is aggravated by a previous conviction,
this must be alleged.

CCLXXXVL Where a prosecution is to bc commenced or ag
-act shewn to be done'within'a:limited:time, 4n exXpress watrant
is unnecessary, provided it appear-fron the time stated that!the
fwrosecution or act was commenced or done within theprescribed

imit.
3 East, 259 ; Bac. Abr. Usury, K.

- QCLXXXVI. An indictment against several defendants’and
charging them with separate acts, shall ‘be deemed to be several
as to each.

4 T. R. 536; 2 Hale, 177; Bac. Abr, Misnomer ; G., Indictment G. 2.

CCLXXX VI Upon an indictmentegainst several defendants
any poe.or.more may be convicted or acquitted.

CCLXXXIX, In a trial for an offenoe in which thereiare dif-
ferent degrees, if the defendant is,charged with the offencé: gen-
ergjly, itshall in all cases be the duty of the Court or Magistrate
to inform the Jury of the nature of the crime and the .degrees
thereof, and the Jury shall find the degree of the offence with
their verdict, as part thereof, except in .such cases” where the
Court is specially requircd to determine the degree, .

CCXOC. In a trial for-an offence of which there are- differcnt
degrees, in which the defendant is charged with the commission
of the offence in any particular degree, he may be punished for
the crime - in any lower degree, provided the statement and
description of the offence in the indictment or complaint is
applicable to such lower degree, and adegnately-sets forth the
game in such manner asto give the defendant due notice for the
purpose of making defence, and enable him ta avail himself of
the conviction or acquittal in bar of another prosecution for the
-same offence.

CCXCL The distinction between an accessory before the fact
and a principal, and between principals in the first and second
degres,.in cases of felony, is abrogated ; gnd all persons concern-
ed in_the commission of a felony, at statute or at common law,
whether they directly commit the act constituting the offence or
aid and abet in its commission, though not present, shall here-
.after be indicted, tried end punished as principals, as in the case
of a misdemeanor. : .

4 & 5 Vict. cap. 24, 6. 37.

CCXCIL An accessory after the fact to the commission of a
felony may be indicted, tried and punished, thongh the principal
felon be neither indicted nor tried.

CCXCHI. A person may be indicted, for having, with-the
knowledge of the commission of-a publia offence, taken money
or property of another, or a gratuity or reward, or an engage-
ment or promise therefor, upon an agreement or understanding
express or.-implied, to .componnd: or: coaceal: the.offence, or to
shstoincfrom o proszeation. therefor, ‘orts withhold. any evidence
thereof, though the person guilty of the: criginnl. ofienco-have
not'boraindicted or tried,
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CCXClll-a. A woman may be described as a single woman,
spinster or widow or as the wife of a person described by his
name and additions. '

CHAPTER IIL

PROCEED]NGS AFTER AN INDICTMENT FOUND, TO
COMPEL PARTIES TO ANSWER.

———

294. If defendant be in custody he must be brought up for arrzignment.
285. 1f not, but voluntarily in Court, discretionary in Court to detain him.
296, If in custody of another Court, may be brought up by Habeas Corpus.
297. If default made Bench Warrant may issue.

298. If for felony, Defendant must be prescnt, bot in misdemcanor.

299. If in custody, Court may order his presence.

300. 'If discharged on bail and not appearing, Bench Warrant to issue,
801. When warrant may issue,

802. Form of warrant for felony.

308. Form of warrant for misdemeanor.

804. If offence be bailable, bail to be found on Warrant.

305. Rulesfor arrests by warrant applicable to Beneh Warrants.

306. Proceedings of Magistrate in respeet of bail.

CCXCIV. If defendant be in-the custody of the Court or
present therein he may be brought up and arraigned or charged
with the indictment, before that Court, if* it be triable therein, or
if not, before the Court to which it is sent or removed.

"1 Ch. Cr. L. 388.

CCXCV. If he be not actually in custody, but appears volan-
tarily in Court, it is discretionary in the Court to detain him or
leave him to be taken by the ordinary legal process.

4 Burr. 2631 ;2 Lewin. C. C. 277,

CCXCVL If he be in custody of another Court he may be.
removed by order or Rule of the Court before which the indict-
ment is found, to be charged with the indictment, plead, take
his trial or further be dealt with according to law.

Corner’s Forms, 68.

CCXCVIL If be be not in actual custody or under recoghi-
zance to appear and answer or being under recognizance, make
defanlt, his appearance before the Court to answer shall be com-
pelled by Bench Warrant for his arrest.

. CCXCVIIL If the indictment be for felony the defendant must,
except by leave of the Court (B. & C. 575), appear and plead in
person (Corner's, F'. 130) ; but if for 2 misdemeanor only, his per-
sonal appearance is unnecessary, and he may appear upon the
arraignment and plead by counsel. ‘ o

1 Ch. Cr. L. 86,411. 4 Com. 351.

CCXCIX. When his personal appearance is necessary, if he
be in custedy, the Court may direct the officer in whose custody
he is, to bring him beforeitto be arraigned ; and the officer must
do so accordingly. o
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CCC. ¥ the defendant have been discharized on bail,and’do
not appear to be arraigned, wheil his’ ‘Pemonal‘attgddancois:
necessary, the Court, in addition to the forteiture of'the recoga::
nizance of bail, may direct the Clerk 1o issue a Bench Warrant
for his arrest.

CCCI. The Clerk, on the application of the prosecuting Coun-
sel, may accordjngly- at any time affer,the order, whether the
Court be sitting or nat, issue a Bench’ Warrant into any*Bistriet
or County in this Province.

CCClL. The Bench Warrant upon the indictment must, if the
offence be a felony, be substantially in the following form :

« District or County of [or as thé case may be:}
“In the name of Our Sovereign Lady The Queen:

“'To anyPeacc Officer in- this Province: An indictment
“ having been found on the day of
1850, ix the Court of [as the:case.may be] charging
fean] C.D. of with the crime of [designating it
« generally.

“ You are therefore commanded, forthwith to arrest the dbove
“ named C. D., and bring ki before that Court, [or if thé ihdict.
“ ment have been sént or removed to another Court, before the
“ [as the case may be,] to answer thé indictment ;
“orif the Court have adjourned, for the term, that you deliver
“ him into the custody of the Sheriff’ of the district or county of

“. fas the case may be,] or in the city of
“ tathe Lkesper of the prison of the city of.
@ City [or tows] of , the day of » 186
« By order of the Court,
« E. F. Clerk.”

CCCHI. If the offence be a misdemeanor, the Bench Warrant
maust be in a similar form, adding to tbe ‘body thereof a direc-
tion to the following effect: “ or if he require it, that you take
“ him before any magistrate in that district or county, or in the
“ district or, county in which you arrest him, thet he may give
“bail to answer the indictment.”

CCCIV. If the offence charged be bailable, the Cowst, upon
directing the Bench Warrant to issue, must fixthe amount of bail;
and an endorsement nmst be made upon-the Beneh- Warrant and
signed by the Clerk, to the following effect:~—%The defendant
is%ﬁ be admitted to bail in the sum of pounds carrency.”

CCOV. Unless it be otherwiso sperielly provided, the lik-
rules as regards the persons by whom, the places whers ond =2
mode or manner whereby warrants issued bofore indictments,
afe-or ghall be executed, and the powers, protection and indem-
nification of such persons shall apply to Bench Werrants; excap
that the latter shall not in any case require to bz backed or in?
dorsed in another district or county.

CCCV]. If the defendant be brought before a magistrate of
another district or county for the purpose of giving bail, the megis-
trate. fyust proceed in respect theréto, jn. the-sime manner as if
the defezdant:had been brought befoge him: upon & warrant of
arrest,and the sama proceedings shall bs had theveon, as gve
hercinbefore provided therefor. :

169
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CHAPTER 1IV.

PROCEEDINGS AFTER APPEARANCE OF PARTY AND
PREVIOUS TO ARRAIGNMENT.

307. In Treason, copy of indictment, &c- to be delivered to defendant eight
days before arrsigoment.

SOR. In all other offences on application.

309. Computation of cight days.

310. Plca by defendant, wairer of objection for non-delivery.

311. Inspection of depositions,

812. Assignmeant of counsel.

313. Indictment quashed for defect.

814. Not after removal.

315. If removed at instance of defendant, may be quashed before he
appears,

316. Motion to quash for apparent defect, to be made before trial.

817. Amendment of substance of indicttneant.

——

CCCVIL. A true copy of the whole indictment found against
any person, if it be for treason or misprision of treason, together
with a list of the witnesses tobe produced on the trial for prov-
ing the said indictment, mentioning their names, professions and
places of abode, and a list of the Detit Jury, mentioning their
names, professions and places of abode, shall be given and deliv-
ered to the defendant at any time not luter than eight days
before his arraignment and in the presence of two or mare
credible witnesses.

T&8W.3,¢.3,81; 7 Anne, ch.21,4.11; 6 G. 4,¢. 50 8 21.

CCCVIIL In all other cases, such copy of the indictment may
be granted at any time on application therefor by the defendant,
Hawk. P.C.b 2,c. 39, & 18

CCCIX. The dclivery of a copy of the panel is sufficient,
though it be before the return of the precept.

Fost-230; 1 East, P. C. 113; 1 Ch. Cr. L. 406.

CCCX. Tho eight days before arraignment as abave, shall be
reckoned exclusively of the days of delivery and arraignment,
(Fost. 230;" Hawk, P. C. b. 2, c. 29, & 15) ; and in every such
case, exclusive of Sunday, (Fost. 2, 230; 1 Ch. Cr. L. 405.)

CCCX. Any objection in respect of such non-elivery or
defective delivery is waiver by the defendant pleading to the
indictment. .

Fost. 230; 2 Balk, €34,

CCCXL The defendant shall, at or before his trial, have
inspection of all depositions or copies thercof taken against him
and returned into the Court in which such trial is bad.

6&7 Wm. 4,c 113,04,

CCCXIL Counse), not exceeding two, shall, in all  cases be
assigned to defendant, by the Coarz, onhis application either per-
sonally or by counsel], (Hawk. P. C.b.2, ¢. 37, s. 10 ; Foster, 230,
go:) 3, and o)then moy be added to those assigned, (Hawk, P.C.

X 9,s. 8.
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CCUXIIL An indictment may be quashed at the discretion of
the Court, by reason of any intrinsic defect in it, unless it be
susceptible of amendment under the rules therefor, in which case
the Court may order the amendment tobe made therein.

Hawk. P.C.b. 3,¢. 34,0 1.

CCCXIV. But such indictment shall not be quashed after its
removal to another Court and a conviction therein. :
9 Dow. P. C. 600.

CCCXV. If it be removed at the instance of the defendant, it
may be quashed before his appearance.
1 Dow. N. S. 330.

CCCXVI. A motion to quash an indictment for defect appa-
rent on the fice of it, is tobe made before trial.
2 M & R.197.

CCCXVIL. An indictment cannot, unless where otherwiss
hereby provided, be amended in matter of substanca.
1 Cb. Cr. L. 297, 335, 443.

f —

CHAPTER V.
ARRAIGNMENT OF THE DEFENDANT.

318. The defendant to be free from unnecessary restraint.

319. If charged in several indictments may be tried on all.

320. If several charged in one indictment all to be arraigoed at sams trial,

321. Arraignment to be of record.

322, Arnigament, how made.

323. If defendant stand mute.

324. Not required to hold up his haad.

825. Defendant to be informed, if the name in the indictment be not histrus
name, he must then declare it,

326, If he give no other name, to be proceeded against by the name in the

" indictment.

327. If he give agother name, subsequent proceedings to be had by that
came, referring to name in the indictment. ’

328. Time allowed to defendant to answer indictmeat.

329. How defendant may aoawer indictment,

330. If time not required, be may move to set aside or plesd.

CCCXVIL The defendant shall be brought up for arraignment
without shackles or restraint, unless there be danger of escape or
rescue.

2 Hale119. Hawk. P. C.b.2,ch. 28, 8.).

 CCCXIX. If he be charged with more than one indictmentor
inquisition for the sams offence he mey be arriagned and tried at
the same time on all,

2 Hale, 221, 1-East. P. C. 371,

CCCXX., When several aro charged in same indictment all
ought to be"arraigned' at the same time, et
9.
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CCCXX!. The arraiznment must be entered of record.
Hawk, P. C, 62, c. 28,8 6.

CCCXXU. The arraiznment must be made by the Court, or
by the Clerk under its direction, and consists in reading the in-
dictment to the defendant and asking him whether he pleads
guilty or not guilty to the indictment.

4 Bl. Com. 383, Seiw. N. P. 952.

CCCXXIL If the detendant he deaf and dwmb, if he under-
stands the use of signs, he may he arraigned, and the meaning
of the clerk addressing him conveyed to him by signy, and hix
signsin reply explained to the Court.

1 Ch. Cr. L. 417.

CCCXXIV. The detendant upon his arraignment shall not be
required to hold up his hand, nor to state how he would be tried ;
his plea of not guilty, when made by or entered for him, shall be
deemed to have put him upon his country for trial.

CCCXXV. When the defendant is arrnigned, but must be in-
formed that if the name by which he is indicted be not his true
name, he must then declare his true name, or be procceeded
against by the name in the indictment.

CCCXXVL If he give no other name, the Court may proceed
accordingly.

CCCXXVIL If he allege that another name is his true name,
the Court must direct an entry thereof in the minutes of the
arrnignment ; and the subsequent proceedings on the indictiment
may Le had agninst him, by that name, referring also to the
name by which he is indicted. .

CCCXXVII. If, on the arraignment, the defendant require it,
he must be allowed until the next day, or some further time may
be allowed him, as the Court may deem reasonable, to answer
the indictment.

CCCXXIX. If the defendant do not require time, as provided
in the last article, or if he do, then on the next day, or at such
further day as the Court may have allowed him, he may, in
answer to the arraigument, cither move the Court to set aside
the indictment or may demur or plead thereto.
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CHAPTER VL
SETTING ASIDE THE INDICTMENT.

———

330, Indictment, when set aside on motion,

331. Defendant, when precluded from objecting to indictment in eny other
manuer.

832. Motion, when heard.

383. If denied, defendant must immedintely demur or plead.

384. If grasted, defendant dischasged, unless the case be submitted to tho
same or another Grand Jury.

38385, Effect of order for rersubinission.

356. New indictment in such casz, when to be found.

387. Order to et aside indictment, no bar¢o cnother prasecution.

e

CCCXXX. The indictment must be set aside, by the Court in
which the defendant is arraigned, and upon his motion, in either
of the following cases: ‘

1. When it is not found, endorsed and presented, as hereinbe-
fore prescribed, ~

2. When the names of the witnesses examined before the
Grand Jury, or of those whose depositions may have been read
before them, are not inserted at the foot of the indictment, or
endorsed thereon, as herein preseribed. -

3. When a person is permitted to be present during the ses-
sion of the Grand_Jury, while the: charge embraced in the in-
dictment is under consideration, except as hereinbefore provided,

CCCOXXXI If the motion to stt aside the indictment be not
made, the defendant is_precluded from afterwards taking the
objections mentioned in the last attisle.

CCOXXXIL The motion must be heard at the time of the
arraignment, unless, for good eause, the Court postpone the hear-
ing to another time.

CCCXXXIIL If the motion be denied, the defendant must im-
mediately answer tho indictment, either by demurring or plead-
ing thereto.

CCCXXXIV. If the motion be granted, the Conrs mnst cxde>
the defendant, if in custedy, to be discharged therefrom, cz if
admitted to bail, that his bail be exoncrcted ; unless the Cours
direct that the cocs bo re-submitted to the same or 2notbcr Grantd

Jury, :

CCCOXXXYV. If the Court direct that the case be re-submitted,
the defondant, it already in custedy, must so remiin, unless he
be admitted to bnily orif alrzady comitted to bail, the ball must
continue answerable for the &pprarnncs of the Cofendat to
answet a nevv indictment.

CCCXXXVL Unless » ncw indictment bo found belore the
newt Grand Jary of thy district or comnty is dissharzed, tha Cext
must cn the discharge f such €rand Juey meke the ordar.

CQCXXXVH. An order to set aside an indictment, as provi-
ded in this Chepter, is 1o bar to ¢ futere prosetution fus the same
offence,

5169
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CHAPTER VIL
PLEA AND !SSUE:

—

338. Plea to the jurisdiction.

539. How plesded.

340. Prosecution after time limited nat inaintainable.

341. Commencement of prosccution.

342. Crown to reply or demur immediately.

343. Judgment on plea.

344, Confession to be recorded.

3435. Confession not to prevent arrest of judgment.

346. Plea in abatcinent to be plezded, when and how.

347. lssue shown by prosecution.

348, Judgment on plea in abatement.

349. Oaly other picading for defendant, is demurrer or plea.

350. Demurrer or ples, when pnt in,

351. Grounds of demucrer.

332, Demusrer, how put in and its form.

3358. When heard,

354. Demurrer or want of plea entered in abseoce of counnel

355. Demurrer cannot be withdrawn without leave of Coutt.

356. Joioder in demurrcr.

357. Judgment for want of joinder.

358. Racord inissuc on demurrer.

359. Judgment on subsequent ervor found. .

360. Judgment on demurrer.

361. If allowed, judgment a bar to another prosecution, unless the case be
re-submitied to the same or another Grand Jury.

362. If re-submission not ordered, defendant discharged.

363. Proceedings, if re-subminsion ordered.

364, If demurrer disallowed, defendant may be permitied to plead. When
he must do so, and effest of his omission.

365. When objections, forming ground of demurrer, may be taken at the trial,
o in arrest of judgment.

CCCXXXVIIL Thedcfendant, before any other plea bo pleaded,
mnay object to the jurisdiction of the Court before which he is
arraigned. .

4 BL.Com, 383. Hawk. P. C.62,¢. 34,8 &

CCCXXXIX. The objection must be pleaded (Hawk. P. C, 62,
c. 38, s, 5) shewing what Court has jurisdiction to try the party
(East. 18, 1 Ch. C. L. 438) and supported by affidavit of the
trath of the facts averred (4 Bl. Com. 333) unless the prosecu-
tion be specially limited ax to time, place or otherwise, by this or
some other Public Act. :

1 East,352. 1 Ch. C.L. 438,

CCCXL. If a prosccution be commenced witkin the time lim-+
ited by law but not proceeded with, no prosecution subsequent
atter the time of limitation, is maintainable. :

2 Ad. & ElL. 389. 1 Ruse. on C. 471.

CCCXLI. The laying of an information before a magistrate in
order to the issuing of a summons or warrant against a party
shall be deemed sufficient commencement of a prosecution. . -

1 East. P. C. 188. *

CCCXLIL Tho Crown shall reply or demur immediately. -
1 Ch. C. L. 489,-%
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CCCXLIIL If the plea to the jurisdiction for any offence, be
found against the defendant, the judgment shall be that he an-
swer over to the indictment ; if it be found for him the judgment
shall be that he be discharged.

. 1 Ch. C. L.439. 6 East, 602

CCCXLIV. If thedefendant confess the charge to be true, the
cor:fession shall be recorded and judgment awarded according to

law.
4 Bl. Com. 330. 1Cbh.C. L. 602,

CCCXLY. A confession or plea of guilty does not exclude the
defendant from afterwards taking ohjection by motion in arrest
of judgment or writ of crror in respect of faults apparent on

the record. ‘
* Hawk P.C.b. 2,c. 31, 2. 4.

CCCXLVL A plea in abatement to quash indictment must be
pleaded previously to any plea in bar (¢ BL C. 334) but must
be verified by affidavit (Hawk. P. C,b. 2, ¢. 34,5 7. 38 Burr.
1617. Fost. 16,1 Ch. C. L. 448.) It may be either in writing
orverbal ; (1, Leach, 476, 1 Ch. C. L. 448) and must pray for the
quashing of the indictment (10 East, 83))

CCCXLVIL. The prosecutor may demur, take issue or reply
matter of fact, and thereupon the defendant is bound to join in
demurrer or rojoin immediately. .

€ Yerg. St. p. 238,

CCCXLVIL. If plea in abatement be found against the de-
fendant or be rejected by meansof amendment allowed or made
to or in the indictment, the judgment shall in all cases be thathe
answer over; if it bo found for him, the judgment shall be that
he be discharged.

2 Hale, P. C. 238. 10 East, 88. 1 Ch.C. L. 450-1.

CCCXLIX. The only pleading on the part of the defendant
other than the foregoing, is either a demurrer or a plea.

CCCL. Both the demurror and the plea must be puot in in open
Court, either at the time of the arraignment or at such other
timo as may be allowed to the defcndant for that purpose.

60G.3, &1 G. 4, ¢ 4,5.2;1 C. & M. 299,180,

CCCLL Thedefendant may demur to the indictment when it
appears upon tho face thereof, cither, .
1. That the Grand Jury by which it was found bad no legal

authority to inquire into the offence charged, by reason of its not
being within the local jurisdiction of the district or county:

2, That it does not snbstantinlly conform to the requirements
herein before prescribed. '

3. That more than one offcnce is charged in the indictment :

4. That tho facts stated do not constitute a public offence:

6. That the indictment contains any matter whicg, if trus,
would constitute a legal justification or excuss of the offence
charged or other legal bar to the prosecution.

CCCLIL The demusrer must be.in writing, signed either by
tho defendantor his counsel,and fyled. It must distinetly specify
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the ground of objection to the indictment, or it may be diste-
garded.
1 Ch. C. L. 440.

CCOLII. Upon the demurrer being filed, the objections pre-
sented thereby must be heard, either immediately or at sach
time a8 the Court may appoint.

CCCLIV. If the defendant in the absence of counsel plead to
an indictment, the Court will allow him to demur before the
evidence is gone into.

1C.&M.617.

CCCLV. A demurrer cannot be withdrawn without the per-
mission of the Court.
1 Ch. C. L. 440.

CCCLVIL. The prosecutor may join in the demwrrer imme-
diately or according to the course of practice of the Court.
1 Ch. C. L. 440.

. CCCLVIL If he do not 50 join, the defendant is entitled ta
judgment for want of joinder.
1 Ch. C. L. 441.

CCCLVIL Upon demurrer the validity of the proceedings on
the record as above is put in issue.

1 T.R. 816; 1 Ch. C. L. 440.

CCCLIX. If on objection by demurrer at a later statze of pro-
teedings, an ertor appear in the earlier stage, judgment is to bs
given against the party who committed the error. :

‘1 M. &8.180;1 Ch. C. L. 443.

CCCLX. Upbn considering the demurrer the Court must give
judgment, either by allowing or disallowing it ; and an order to
that effect must be entered upon the minutes. .

CCCLXL If the demurrer be allowed, the judgment is final
upon the indictment dernurred to, and is a bar to another prose-
cution for the same offence unless the Court being of opinion
that the objection on which the demurrer is allowed may be
avolded in a new indictment, direct the case to be re-submitted
to the same or another Grand Jury.

CCCLXIL If the Court do not direct the sase to be re-sub-
mitted, the defendant, if in custody, must be discharged, ot if
admitted to bail his bail is exonzrated,

: 1Ch. C. L. 441.3; 4 BL Com. 324,

CCCLXIIL If the Court dircot that the case be submitted
anew the same proceedings must be had therzon as are pre-
scribed for the original indictment.

CCCLXIV. If the demurrer be disallowed the Court must
sermit tho defendant athiselection to plead over ; which he must
o forthwith or at such time as the Court may allow. If he da
not plead, o plea of not guilty will b2 entered for him,
1 Ch.Cr. L. 441-2.33:4 L C, £24.

CCCLXV. When the objéctions mentioned in Article 351
cppear upon the faes of tho indictment they can only be t2%en
by demurrer; except that the objection to the jurizdiction of tho
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Court over the subject of the indictment, or that the facts stated
do not constitute a public offence, may be taken at the trial un-
der the plea of not guilty and in arrest of judgment.

CHAPTER VIIIL

366. The different kinds of pleas.
3G7. Plea, how put in,
368, Its form.
369. Plea of guilty, how put in.
370. It may be withdrawn by permission of the Court.
371, What is denicd by a plea of oot guilty.
872. What may be given in evidence under it.
373. A former conviction or acquittal a bar to subscquent prosecur
tion.
374. Not so of facts not ground of former conviction.
376. Different offences in same indictment.
876, Fraudolent formCr conviction or acquittal.
376-a. Conviction for ono degree of offence.
377, 378, 379. Indictment must be sufficient and before a sufficient Court to
constitute a bar.
980. Such pleain bar to be established by record of former ac-
quittal, &e.
381. May be pleaded as to part of the charge. -
382, When error in former process, no exclusion of plea in bar,
383, 384. Acquittal must be by Jury.
885. How former record to be bronght up.
386, Plea of former conviction or attainder how pléaded.
387, Rules applicable thereto.
388. Time to be pranted to make proper plea.
889, 390, 391. Plea of pardon, how and when pleaded and proved.
392, 393. Exceptionsin act of pardon, how pleaded.”
394, 395, 396. Extent of pardon. ' :
397, 398. Variances in pardon,
399, Effect of judgment on pleas ip bar.
400. Plea of not guilty, when to be put in for defendsnt,
401. Extent of plea.
'402, Pleatd part, and confession, &e- to remainder.
~ 403. Denial of liability by common right and otherwise, how
pleaded. :
404. Where defanlt to answer, judgment against defaulter.
405. Plen toa charge on Coroner's inquisition.
406. Procecding on indictment for riot.
407. Pleas amendable.
408. Pleas may be withdrawn.

n—

CCCLXVI. There are three kinds of pleas to an indictment,
1. Guilty:
2. Not gnilty:

3. A former judgment of conviction or acquittal ofthe offence
charged, or pardon for the same offence of which he is then
arraigned ; whichk may be pleaded either with or without the
plea of not guilty: ‘ ‘

4. No pleas of special justification or defence shall be pleaded
to any indictment. : :
' 2 Hale, 258, 284 ; 1 Ch. C. L. 472
Klﬁ‘.} :
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CCCLXVIL Every plea must be oral and must be entered
upon the minutes of the Court, and a defendant may plead as
many such pleas as he thinks fit, if they are not repugnant te
each other. ,

Hawk. P. C. b. 2, ¢. 23, ss. 128-137; 1 B. & Ald. 423.

CCCLXVIL The plea must be entered in substantially the
follosving form ¢

1. If the defendant plead guilty :—* The defendaut pleads that
« he is guilty of the offence charged in this indictment” :

2. Ifhe plead not guilty :—“The defendant pleads that he is

« not guilty of the offence charged in this indictment,” and no

replication or similiter on the record shall be deemed geﬁessary.
. - 1 Ch. C. L. 416.

3. If he pleads a former conviction or acquittal or pardon :—
« The defendant pleads that he ‘has been already convicted (or
“ acquitted or.pardoned, as the case may be) of the offence charged
« in this indictment, by the judgment of the Court of (nam-
“ :'!ng it) renderad at , (naming the place) on the day
¢ day of ? ,

CCCLXIX. A plea of guilty can in no case be put in, except
by the defendant himself in open Court unless upon an indict-
ment againsta corporation; in which case it may be put in b
couasel. A ?

CCCLXX. The Court may at any time before judgment,
npon a plea of guilty, permit it to be withdrawn and a plea of
not guilty substituted : so also the plea of “not guilty” may be
withdrawn and that of * guilty” substituted. :

Contra. 2 Lewin's, C. C. 264.

CCCLXXI. The plea of not guilty is a denial of evefy mate-
rial allegation in the indictment, and' puts the whole charge in
issue.

. 1 Ch. C. L. 471.

CCCLXXIL All matters of fact, tending to establish a defence,
otber than that specified in the third sub-division of article 366,
may be given in evidence under the plea of not guilty.

CCCLXXII. Where, in a subsequent prosecution, the offence
alleged is the same that the defendant was convicted of in a
former prosecution, or such as, upon proof of his guilt, he might
have been convicted of under a former presecution, in which he
was acquitted on a trial upon the merits before a court, tribunal
or magistrate having jurisdiction of the case, such former acquit-
tal or conviction may be pleaded in bar of such subsequent
prosecution. :

1 Ch. Cr. L. 452, 455-6; 2 Hale, 246; Fost. 329, 25,28

4 Co. Rep. 45-6; 1 Leach, 12; 12 East L 415; 1 Ch.
C. L.25%.

CCCLXXIV. If the facts alleged in the subsequent prosecu-
tion be such as if proved, would not have been ground of con-
viction in the former prosecution, the former canviction or
acquittal cannot be pleaded in bar of the subsequent prosecution.

-CCCLXXV. Where thé same act constitutes two or more
diverse and distinet offences different in their'nature and cha-
racter, one not being merged into the other, the offender may be
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proceeded against for each, and cannot plead a conviction or
acquittal for one in bar of proceeding against him for the other.

CCCLXXVI. A conviction or acquittal fradulently or collu-
sively obtained by the defendant on his own relation, complaint
or information, or by any other person on his behalf, is not a bar
to a subsequent prosecution.

CCCLXXVI-a. When the defendant shall have been convic-
ed or acquitted, upon an indictment for an offence consi-ting of
different degrees, the conviction or acquittal is a bar to another
indictment for the offence charged in a former, or for any infe-
rior degree of that offence, or for an attemipt to commit the
same.

CCCLXXVIL A former acquittal on a sufficient indictment
before a Court of competent jurisdiction is a bar to another
prosecution, and that, although such acquittal were erroneous, if
it stand unreversed. .

Hawk. P. C. b. 2, ¢, 35, 6. 8; 2 Hale, 247; 1 Ch. C. L. 458.

CCCLXXVIL 8o also for a former conviction on such indiet-
tnent of the offence charged in the second indictment or of any
offence included in the second indictment. )

2 Hale, 246; 2 Leach. C. C, 1. 708; 3 B. and C. 502,

CCCLXXIX. The acquittalis not a bar unless it be on a suffi-
cient indictment, althouégh the jury find a special verdict and the
defendant be thereupon'acquitted.

2 Hale's . C. 248, 895 ; Stark on Cr. P. 302.

CCCLXXX. Such plea of former acquittal or conviction shall
be establised by voucher of the record of judgment of such suf-
ficient Court. '

CCCLXXXIL The plea is pleadable as to part of the charge
contained in the second indictment.
2 M. and Rob. 26; 2 Lewin's C. C. 52,

~ CCOLXXXIL No error in the former protess will exclude the
party from pleading such plea as long as the former conviction

remains unreversed.
2 Hale, 248 ; Hawk. P. C. b-2,¢.35. ¢ 8.

_ CCCLXXXIIL The acquittal must be by the verdict of a petty
y 2 Hale, 243-6.
CCCLXXZXIV. On issue taken in fact on such plea, 2 jury

may be awarded and returned immediately to try the issue.
) . 1 Ch.C. L. 461,

CCCLXXXYV, In whatever Court the trial shall be if the
record of warraat in such plea be of another Court,,it shall be
sent up to the Gourt having the trial, under seal of the Record

Court.
2 Hale, 242, 255.

CCCLXXXVL A previous conviction or attainder for the
same offence in fact and in law with that stated in the indict-
ment, or for any offence involving such same offence in fact or
in law, may be pleaded in bar of such indictment.

2 Hale, P. C. 261; 2 East, P. C. 519,
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CCCLXXXVIL The rules applicable to pleading a former
acquittal shall apply as far as may be to pleading in former
conviction or attainder. :

CCCLXXXVIIL Time must be granted on application there-
forto draw up properly a plea of former conviction or acquittal,
and the indictment shall be read over so that its contents may
be talken down.

6 C. and P. 93, 101; 5 B. Ab. 117§; 7 C. and P, 836; 2 Moo. C. C. 9.

CCCLXXXIX. Plea of pardon must be pleaded in bar, and is
not allowed after plea of not guilty, (1 Fost. 43; Bac. Ab. Par-
don, c. 2; 4 Bl. C. 402.) except a general pardon be allowed, (1
Leach, C. C. 40) or pardon be had by public act, the benefit
whereof is allowed without plea.

1 Ch. C. L. 466; Fost. 43.

CCéXC. Profert must be made of the Letters Patent of pardon,

if pleaded.
1Ch C. L. 468,

CCCXCI. Where the pardon is personal to the defendant, or
he is included in a general act of grace, the privilege must be

pleaded.
1 Ch. C. L. 466.

CCCXCIIL If exceptions are contained in the enacting clause
of the act of pardon, the claimant under the Act must shew that
he is not included within the exceptions, (Hawk. P.C.b.2,c. 37,
3. 60; Bac. Abr. Pardon, 1 Ch. C. L. 467) ; but otherwise if par-
don in the body of the act be general and exceptions are con-
tained in a distinct proviso. (Bacon Abr. Pardon. G. 1,7.)

CCCXCII. Where a particular offence is excepted, it is not
necessary to negative its commission, (Bac. Abr. Pardon. G. 1,
1 Ch. C. L. 467) nor if an individual be excluded from the bene-
fit of the act of pardon. (Bac. Abr. Pardon, G. 1.)

CCCXCIV. A pardon including murder avails where the
cause of death occurs before the time to which the pardon ap-
plies, although death only happens after that time. :

Hawk. P. C. b. 2, c. 37, 5. 21 ; 1 Hale, 426.

CCCXCV. A pardon for homicide less than murder only avails
where the causeof death occurs before the time to which the pardon
applies, but where the death doesnot happen until after that time.

Fost. 64 ; Bae. Ab. Pardon, D.

CCCXCVL A pardon of a minor offence included in that
whereof the party is indicted is pleadable in bar to such offence
and he may plead not guilty as to the rest.

2 Hale, 258.

CCCXCVIL Variances as to the description of the party par-
doned may be reconciled by proper averments of his identity.
Bac. Ab. Pardog, Geo. I1.

CCCXCVII Variances as to the circumstances of the offence
which could not have been material are reconcilable by aver-
ments

Bac. Ab. Pardon, G. 2.
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CCCXCIX. Judgment on pleas in bar for the defendant shall
be that he be discharged, (2 Hale, 391) ; if against him, that he
plead over, if so minded (2 Hale, 256.)

CCCC. If the defendant refuse to answer the indictment by
demaurrer or plea or stand maute. for any cause, a plea of not
guilty must be entered for him.

CCCCI. The plea of “not guilty” shall be deemed to have put
the defendant on histrial, and the Court shall thereupon ordera
jury for trial,

CCCCIL The defendant may plead “not guilty” as to part
and either confess or plead matter in reference as to the re-

mainder. .
1 Ch. C. L. 472-3.

CCCCIL. When defendant denies a lisbility which is of com.
mon right (3 Camp. 222) he must, unless relieved by a public
statute, show his relief by pleas; but otherwise, if liability be
not of common right (2 Saund. 59, n. 10; a. n. 10) in the
former, the person liable and the reason therefor (5 Burr. 2700,
2 P. R. 166) must be shown, the plea must not conclude with a

traverse.
2 Saund. 659, ¢. 10; 1 Ch. C. L. 477; 1 Saund. 23,
n §, 2 Ditto 159. a. n. 10; 2 H. B, 182,

CCCCIV. If answer by replication or otherwise to any spe-
cial plea or rejoinder in demurrer be not put in or made, judg-
ment agg.i;st the party in default is to be entered and pronounced

.

CCCCV. 'I'l;e defendant charged by a Coroners’ inquisition
with murder or manslaughter, may plead or demur thereto in the
same manner as to an indictment, and issue may be joined in like

manner.
Comers’ P, 64,

CCCCVL In indictment for riot, the prosecutor may, at the
direction of the Court, be required to select two or three and to
proceed to trial against them, the others entering into a rule to
plead guilty if those selected be found guilty, and thereupon judg-
ment of guilty shall be entered againstthem asif they had been

found gnilty.
guilty 6 Mod. 212.

CCCCVIL Plea is amendable at all times before filed upon
the record.

CCCCVIIL A plea or demurrer may be withdrawn at the di-
rection of the Court (Ch. C. L. 436) and if a plea be so with-
drawn the former arraignment is no answer to a subsequent

arraignment,
Fost, 16, 28; 1 Will. 157; Corners’ p. 132.

LIGS
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CHAPTER IX.
REMOVAL OF THE ACTION BEFORE TRIAL.

ttents

409. Existing writs and proccedings, to remove indictment before tria

abolished. :
- 410. When, and in what cases, indictment may be removed before trial.

411. If former trial were had, indictment may be removed before the vew
trinl,

412. Application for removal, how made.

413. Stay of trial, how obtained, to enable defendant to apply for removal,

414. Decision on application for stay, tobe ecndorscd on papers and filed.

415. If application for atay be denicd, no other application can be made,

416. Violation of last article a misdemeanor and contempt, and order of re-
moval to be vacated.

417. Order of removal to be filed, and pleadings and proceedings to be trans-
mitted.

418. Procecdings on removal, if defendast be in custody.

419. Order for remaval must be filed, before a juror ia sworn.  Authority of
the Court to which indictment is removed. . .

420. No discharge by jail delivery of trial to be in Queen's Bench.

421. Indictment may be removed without certiorari.

422, No trial can be had on removal of indictment found beforo Court with.
out jarisdiction.

CCCOIX. Al writs and other proceedings heretofore existing,
for the removal of indictments from one Court to another before
trial, are abolished ; and the only mode of removing indictments
from one Court to another, before trial, is that prescribed by this
Chapter.

CCCCX. An indictment may, at any time before trial, on the
application of the defendant, be removed from the Court in which
it is pending, as provided in this chapter, in the following cases:

1. From a Court of General Sessions or from any inferior
Criminal Court, to the Court of Queen’s Bench or Court of Oyer
a]llld Terminer of the same district or county, for good cause
shown:

2. From a Court of Oyer and Terminer to the Court of
Queen’s Bench or of Oyer and Terminer of another district or
county, on the ground that a fair and impartial trial cannot be
had d1in the district, county or city where the indictment is

ending.
P g 1D.P.C.527: 2 D.P.C. 440; 4 East 210; ¢ T.
R.195; 7 T.R 735; 88 Geo. 1L c. 52, 3.1.3.

CCCCXL If one or more trials be had, and a new trial is ne-
cessary, either by reason of the discharge of a jury without a
verdict, or of the granting of a new trial, the removal may be
allowed at any time before the new trial.

CCCCXI. The application for the order of removal maust be
made to the Court of Queen’s Bench at a criminal term in the
district or county upon notice of @t least ten days to the public
prosecutor of the district or county where the indictment is pend-
ing, with a copy of the affidavits of other papers on which the
application is founded.

CCCCXIM. To enable the defendant to make the application,
a Judge of the said Court of Queen's Bench may, in his discre-
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tion, upon good cause shown by affidavit, make an order staying
the :lrial of the indictment until the application can be made and
decided.

CCCCXIV. Whenan application for an order to stay the trial
is made to such Judge, he must endorse his decision on the affi-
davits or other papers presented to him, and cause them to be
immediately filed with the Clerk of the Court in which the in-
dictment is pending. '

CCCCXV. If the application for an order to stay the trial be
made to one Judge and denied, a similar application cannot be
made to another Judge. :

CCCCXVL A violation of the last article is punishable as a
misdemeanor, and as a contempt of the Court in which the in-
dictment is pending ; and that Court must vacate an order of
removal made in violation thereof.

CCCCXVIL If the Court of Queen’s Bench order the remo-
val of the indictment a certified copy of the order for that pur-
pose must be delivered to ‘and filed by the Clerk of the Court
where the indictment is pending; and the Clerk shall thereupon
transmit the same with a certified copy of the pleadings and pro-
ceedings in the action, including the recognizances for the ap-
pearance of the defendant or of the witnesses, to the Court to

which the action is removed.
38 Geo. I11. c. 62,8 5-6.

CCCCXVIL If the defendant be in custody, and the removal
be to the Court of Queen’s Bench or a Court of Oyer and Ter-
miner of another district or county than that where the indict-
ment is pending, the order must provide for the removal of the
defendant, by the Sheriff’ of the district or county where he is
imprisoned, to the custody of the proper officer of the district or
county to which the indictment is removed; and he must be

forthwith removed accordingly. : _
38 Geo. II1, ¢, 52, 8. 4.

CCCCXIX. An order for the removal of the action is of no
effect, unless a certified copy thereof be filed, as herein re-
quired before a jury is- sworn to try the indictment. The
Court to which it is removed, must thereupon proceed to trial
and judgment therein. :

COCCCXX. A defendant triable only in the Court of Queen’s
Bench or under a special commission, cannot be discharged un-

der a Commission of Gaol Delivery. ,
1 Leach, C. C. 157, 170,

CCCCXXL An indictment found at a Court of Quarter Ses-
sions or other Court of an offence inquirable there may be re-
moved to another Court as above without a writ of certiorari.

Talf. Dick. Q.S 145.

CCCCXXIL An indictment found before a Court without
jurisdiction to take it, is void and no other Court can try it on

removal,
R & M. 298,
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TITLE VI

OF THE PROCEEDINGS ON THE INDICTMENT
BEFORE TRIAL.

The mode of trial.

. Formation of the trial Jury.
Calendar of issues for trial,
Postponement of the trial.

. Challenging the Jury.

P -

SR

CHAPTER 1
THE MODE OF TRIAL.

423, Issue of fact, defined.

424, How tried.

426. On trial for.n misdemeanor, defendant may appear by counsel. In
felony, his personal appearance is necessary.

426. Standiogat the bar on trial.

427. Consent during illness no authority for trial,

CCCCXXIIL An issue of fact arises,
1. Upon aplea of not guilty.

2. Upon a plea of a former convictich or acquittal or pardon
of the same offence.

CCCCXX1V. An issue of fact must be tried by Jury of the
district or county in which the indictment was found, unless the
action be removed by order of the Court of Queen’s Bench, as
hereinbefore provided.

CCCCXXV. If the indictment be for a misdemeanor thetrial
may be had in the absence of the defendant, if he have pre-
viously appeared or do appear by counsel ; but if for a felony, he
must be personally present. ‘

1 Ch. C. L. 411, 632 ; Telf, Dick. Q.8. 600.

CCCCXXVL On trial for felony the defendant shall stand at
the bar of the Court, (9 C. & P. 483), and in all cases of misde-
meanor, except libel.

CCCCXXVIL The cansent of counsel for the tnal of a defend-
ant for misdemeanor during his absence by reason of illness,
does not authorize the Court to proceed.’ '

2 C. & P. 413.
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CHAPTER 1.
FORMATION OF THE TRIAL. JURY.

428, Who are criminal jurors ?
429, 430, 431, The summons, when and how filed, and its eflects.
432, List to be deposited.
433, 433—a. When indictment called for trial, names of Jurors to be
called.
434, If twonty-foar Jurors not present, Court smust order
Sheriff to summon others- )
435, 436,437,438, Jury de medietats.
" 439. Defects in Jury process, &c.
440. Jury to consist of Twelves
441, Additional number supplied in case of vacancy.
442, 443, 444, 445. Special Jury.
446, View.
447. Cuopacity as Jurors,

b

CCCCXXVTL The Jurors daly summoned for the trial of
issues of fact at a criminal Court, are the Jurors for the trial of
issues of fact upon indictments found at such Courts of crimi-
nal jurisdiction or upon indictments removed to such Courts.

CCCCXXIX. A Jury must be summoned for each of the terms
of the Court, and the summons must specify the number and the
name of the Court for which they are to be summoned.

CCCCXXX. The summons must be served upon eech Juror
at least ten days before the term for which the Jury is ordered;
and the return of such service on the list, certified by the Sheriff
of the district or county, must be filed with the Clerk of the
Peace for the district or county at least five days before the
term ; and when so filed is conclusive evidence of the summon.
ing of the Jury.

CCCCXXXL A misdescription of the title of the Court does
not affect the validity of the summoning, if it can be plainl
understoed therefrom what Court is intended. v

CCCCXXXIL At the opening of the Court, the Clerk must
file the list deposited by the Sheriff; which shall contain the
names of the persons returned s Jurors with their places of resi-
dence and occupations. - '

CCCCXXXIIL When the indictment is called for trial, either
party may require the names of all the Jurors in the panel tobe
called and that an attachment shall issue against those who ara
absent ; but the Court may, in its discretion, wait or not for the
return of the attachment, ' ,

CCCCXXXI~a. In every trial the nzames of the Jurors on
the list shall bz called over in the order in which they stand in
the said list, and the first twelve whose names shell be so” called
and be present in Court and shell not be lawfully challenged,
shall be sworn for such trial; and the seid Clerk shall in every
trial begin at the name next after that of the last Juror sworn,
and so on until he shall have gone through the list, when he
shall begin at the top thereof agein, and go through it ag afore-
said, omitting the namesof cny Jurors whomay thenbe cngezed

pyl69
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in trying any case: Provided always, that at every Term of the

Superior Court of Criminal Jurisdiction or at any Court of Oyer

and Terminer, no more than sixty such Jurors shall be sum-

?oned, nor more than thirty-six at any General Sessions of the
eace.

CCCCXXXIV. When a Jury has been duly summoned, if
upon calling the indictment for trial, twenty-four of the Jurors
summoned do not appear, or when by reason of any challenges
or for any other cause an indictment, issue or plea is likely to
remain untried for default of Jurors, the Court must order the
Sheriff to summon as many persons qualified to be Juors in the
district or county as it may think proper, at least sufficient to
make twenty-four Jurors, from whom a Jury for the trial of the
indictment must be selected. , !

6 G. 4, ¢ 50; 1 Ch. C. L. 560.

CCCCXXXV. A Jury de medietate may be summoned for the
trial of an alien for any offence other than treason, (1 Haw. P.
C.b. 2, c. 43, s. 47), but alien Jurors need not be qualified as
other Jurors,

6 G. 4,¢. 50,8 47.

CCCCXXXVI. The wart of a Jury de medietate is a ground of
challenge to the array.
2 Hale, 272 ; Bac. Abr., JuriesE. 8.

CCCCXXXVIL The exception for want of snch Jury cannot -
be taken before the Jury are sworn,
Haw. P. C.b. 2, ¢, 43, 5 40; 2 Hale, 271-2.

~CCCCXXXVII. It isnot essential that such Jurors be natives
of the country to which the defendant belongs.
Haw. P. C.'b. 2, c. 43. 5.42; Bac. Abr. Jurics, E 8.

CCCCXXXIX. It is essential, if an improper process be
awarded (7 H. 6,c. 28,) or it be directed to one without autho-~
rity to e & return, or where no return is made (Cro. EL 468,
574, 586—>5 Co. 36., or where a person not returned on the panel
serves on the Jury, (5, B. and C. 257, and cases there cited.)

CCCCXL. The Jury consists of twelve men, sworn to try and
determine the issue by an unanimous verdict.

CCCCXLL If a sufficient number cannot be obtained from the
list to form a Jury, the Court may, as often as is necessary, order
the Sheriff to summon so many persons, qualified to serve as
jurors, as it deems sufficient, to form a Jury; and the provisions
therefor hereinbefore, govern the execution of the érder, The
jurors so summoned must be called from the list returned by the
Sheriff, and so many of them, not ‘éxcused or discharged, as may
be necessary to complete the Jury, must be empanelled and
‘sworn: Provided, that in Lower Canada, if a sufficient number
‘cannot be obtained from the list to form a Jury in such manner
as.to give the defendant jurors for his trial one half of whom,
at least, shall be competently skilled in the langnage of his de-
fence, if the same be either the English or French language, the
Court may, as often as necessary, order the Sheriff to summon
so many persons qualified to serve as jurors skilled in the par-
ticular language as it deems sufficient to form such Jury.

CCCCXLIL A special Jury for a criminal trial may be hadas
provided by the existing law in force in either section of this
Province.
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CCCCXLIIL. Another party on failare of the other may pro-

ceed on rule for a special Jury.
. Corners’ P, 138.

CCCCXLIV. Ifa special Jury have been nominated or selected,
the rule must be discharged by consent or otherwise before the

trial can be had by a eommon Jury.
» Comers’ P, 138,

CCCCXLYV. Ifafter aspecial Jury be struck the trial goes off
for want of jurors, the trial can only be bad by the jury first ap-
pointed or so many of them as appear with the addition of tales-

men.
5 P. N. 458,

CCCCXLVIL A view of the place in question may be had at
the instance of either party by means of and subject to such

rules aud orders as the Caurt may direct.
Corers’ P. 139.

CCCCXLVIL Jurors qualified to serve according tothe law in
force in either section of the Province shall alone be summoned
1o serve on criminal trials,

CHAPTER IIL
CALENDAR OF ISSUES FOR TRIAL.

etm—

448. Clerk to prepare calendar.

449. Order of disposingof issues on the calendar.

450. Indictment pending before term, not to be tried but by conscnt, unless
placed on the calendar. :

451, Defendant to have four days after plea to prepare for trial, ifhe require it,

452. The Clerk to keep o Register. Register what to contain.

453. Register to be submitted to the Court, atits opening at every term.

CCCCXLVIL The Clerk of the Crown for each district or
county must at least four days before the Criminal Term, pre-
pare a calendar of the indictments to be tried at the term, enu-
merating them according to the date of the filing of the indict-
ment, and specifying opposite the title of each action, whether it
be for & felony or 2 misdemeanor, and whether the defendant be in
custody or on bail; and must in like manner enter thereon all
indictments found during the term, and on which issues of fact
are joined. ‘ ‘

CCCCXLIX. The issues on the calendar must be disposed of
in the following order, unless, upon the application of either
party, for good cause, the Court direct an indictment to be tried
out of its order:

1. Indictments for felony, where the defendantis in custody:

9. Indictments for misdemeanor, where the defendant is in
custody: -’

3. Indictments for felony, where the defendant is on bail : and

4, Indictments for misdemeanor, where the defendant is on
bail.
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CCCCL. An indictment pénding before thé term cannot be
tried thereat, unless it be placed on the calendar, as hereinbeforo
provided, except with the consent of the defendant.

CCCCLI After his plea, the defendant is entitled to at least
two days to prepare for his trial, if he require it.

CCCCLIL The Clerk must keep a register of all the criminal
actions in the Court, in which he must enter:

1. All cases returned to the Court by a magistrate, whether
the defendant be discharged or held to arswer: ,

2. All indictments found in the Court, or sent or removed
thereto for trial, with the time of finding the indictment,or when
it was sent or removed ; and

3. The time of arraignment, of the demurrer or plea, and of
the trial, conviction or acquittal of the defendant, together with
a brief note of 21l the other procecdingsin the action.

CCCCLIL The register must be submitted to the Court at its
apening at every term.

CHAPTER VI.
POSTPONEMENT OF THE TRIAL.

454. When and how ordercd.  Afiidavits to be filed.

455, If defendant appear for trial, and caase for postponement be not
thewn by Districs Attornsy, indictment to be discherged unless
ctherwice spesially exdered,

456. Effect of the diccltarga,

457. Motion to put off trial not allowzed aftcr plea pleaded,

458, 459. Nolle prosequi,
460. Court will stay procecdings for partinl defects in indictments.

mmyndete

CCCCLIV. When an indictment is called for trial, or at any
timo pravious thereto, the Court mey, upon sufficient cause shown
by either party, as the illness orabsence of o witness, that the wit-
ness is incompztent from tender years to take an oath without in-
struction, (1 Leach C.C. 430) that circumstances have occurred to
prevent fair triel, (2 M. & Rob. 192) for procuring necessary
evidence not then attainable, or defective by improper practice
of party charged or others for him, (9 c. & p. 284) and in other
cases for goad causo shown to the satisfaction of the Coust, (9
¢. & p. 83) direct the trial to be postponed to another day in the
same term, or to another term. The affidavits read on both sides
u;;onkthe application, must at the same time be filed with the
Clerk.

CCCCLV. If, when the indictment is called for triz], the de-
fendant appear for trial, and no sufficient cause for postponing
the same be shewn by tho prosecutor, the Comt must erder
the indictment to be discharged; unless, being of opinion that
the public interests reqaire the indictment to be retaized for trial,
it direct it to be £o retained and dischorge the defendant in the
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meantime on his own recognizence or admit him to bail, or

remand him. .
7c. &p.799. 4c &p.251.

CCCCLVL If the Court order the indictment to be discharged,
the order is not a bar to another prosecution for the same offence,
unless the Court so direct. If the Court so direct, judgment of
acquittal must be entered. C

CCCCLVIL No motion to put off trial for any offence can be

entertained until after plea pleaded,
, 2 M. & Rab. 192,

CCCCLVIL A nolle prosequi cannot be entered by the Clerk
of the Crown at the instance of the prosecutor without_the con-
sent of the public prosecutor.

1Ld. Raym, 721.

CCCCLIX. The entry of a nolle prosequi is no acquittal nor
sufficient to preclude a further prosecution for the same offence.
1 Ch. C. L. 430. Com; Diz. Indictment K.

CCCCLX. The Court will interfere to stay proceedings for
defects or omissions apparent on the face of the indictments and
will discharge recognizances of parties and witnesses bound to
prosecute for defects in evidence or other sufficient cause.

' (3] C- & P. 323, 3420

N169
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CHAPTER V.
CHALLENGING THE JURY.

461. Detinition and division of challenges. .
462. When there are several defendants, they must unitein their
chnllenges.
463. Challenge to the parel, defined.
464, 465. Upon what founded.
466. Challenge to the army.
467, 468, 469. Trial thereof
470. New venue awarded.
471. Whole panel to be read over.
472, When and how taken.
475. If sufficiency of the facts be denicd, adverse party mnay
cxcept.  Exception, how made and tried.
474. If exception overruled, court may allow denial of chal-
lenge. If allowed, may permit challenge to be amended,
475. Denial of challenge, how made, and trial thercof.
476. Who may be examined on trial of challenge.
477, If challenge allowed, jury to be discharged. Ifdisallowed,
Jjury to be impauelled.
478. Defendant to be informed of his right to challenge an in-
djvidual juror.
479. Kinds of challenge to individual juror.
480. Challenge, when taken.
481. Peremptory challenge, what, and how taken.
482. Number of peremptory challenges to which defendant is
entitled.
483. Not allowed on collateral issue.
484. Challenge for cause, by whom taken.
485. Decfinition and kinds of challenge for cause.
486, 487. Several indictments and objections.
488. General causes of challenge.
489. Particular causes of challenge.
490. Grounds of challenge for implied bias.
491. Grounds of challenge for actual bias.
492, Crown shows cause after papel is exhausted,
493, Objection determined at once.
493. Juror may challenge himself.
494. What good cause of challenge to the array.
495, 496. What challenge for favour.
497. Exemption, not a ground of challenge.
498. Causes of challenge, how stated.
499. Exccptions to challenge and denial thereof,
500. Challenge, how tried, if denied.
501. Triers, how appointed. Majority may decidc.
502. Oath of Triers.
503. Juror challenged may be examined as a witness.
504. Rules of evidence on trial of challenge.
605. Chnl]cnge for implicd bias, how determined.
60C. Instructions to Triers, on trial of challenge for dctual bias,
507. Verdict of Triers, and its effect.
508. Challenges, first by defendant and then by the Crown.
Eoch must exhaust challenges, before the other begins.
509, Order of challenges.
510. Peremptory clinllenge may be taken, after challenges on
both sides exhausted.
511. Triers are officers of the Court.
512. Persons summoned answering to a wrong name,
513. A defective panel may be amended.
514. If challenge inade by the one be disallowed, it may be
made by the other party.
515, If Juror found indifferent, may be challenged peremptorily
516. If Jury discharged, another f:':ry sworn for trial.

CCCCLXI, A challenge is an objection made to the trial
Juroys, and is either:

1. To the panel or array.
2. To an individual juror or polls.
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But no challenge can be made either to the array or to the
polls, previously to the appearance of a sufficient number to con-

stitute a full jury.
Ch.C. L. 544-5; 4 B. & Ald. 471,

CCCCLXIL Whenseveral defendants are tried together, they
cannot sever their challenges, but must join therein.

CCCCLXIH. A challenge to the panel, is an objectien made
to all the trial jurors returned, and may be taken by cither party,
as well to the panel returned for the term, as to the additional
panel ordered to complete the jury as hereinbefore preseribed.

CCCCLXIV. A challenge to the panel can be founded only on
some manifest partiality in the returning officer, or on a mate-
‘rial departure from the forms prescribed by this Code, in re-
spect to the summoning and return of the jury, or.on the inten-
tional ornission of the sheriff to summon one or more of the jurors
drawn, or in respect to the list of jurors returned to the Court.

CCCCLXYV. It is a good principal cause of challenge to the
panel, if the returning officer be a party to the proceeding or a
party aggrieved; (1 Leach, 101.) ~

Or return a juror at the request of any party; (1 Bac. Abr.
c. 1)

Or if a suit be depending between such officer and a party;
(1Ch. C. L. 537.)

Or if he be Counsel, Attorney, Arbitrator or Expert in the .
case, or has any pecuniary interest in the event, (3 Bur. 185-6.
Bac. Abr. b. 1.) or be otherwise so circumstanced that the Co
may reasonably suspect his partiality. :

CCCCLXVI. A challenge to the array for favour, is founded
on the allegation of facts not sufficient in themselves to warrant
the Court in inferring partiality but sofficient for inquiry intothe
actual existence of partiality in the returning officer; (Bac. Abr.
Jur. b. 1; 1 Ch. Cr. L. 538; 2 Hale P.C. 271.)

'CCCCLXVII. On such challenge for favour the adverse party
may either confess it or deny the facts alleged by his plea, or
demur. '

1 Ch. C. L. 546-548.

CCCCLXVII. On plea pleaded triers are sworn and charged
to inquire if the array be impartial or favourable.
4 Bl. Com. 753; Bac. Abr, Jurics E.. 12.

CCCCLXIX. The proof of facts to disqualify the officer lies
on the objecting party. A
Moody's C. C. 51.

CCCCLXX. If the array be quashed, a new venue is awarded
to the Coroner.
1 Ch. C. L. 548.

CCCCLXXI. To enable the defendant to make his challenges,
the whole panel must be read over, so that he may know who
they are that appear. '

Fost. 7; Hawk./P. C. b. 2, c. 42,5. 4.

CCCCLXXII. A challenge to the panel must be taken, before
a juror is sworn, (9 C. & P. 136.) and must be in writing, speci-



72

fying plainly and distinetly the facts constituting the ground of
challenge ; but a challenge to the polls may be oral.  ((1 Ch.C. L.
546,) Challenge to the polls may be made after challenge to

the array, but not vice versa.
1 Cb. C. L. 545.

CCCCLXXIIL If the sufficiency of the facts alleged as a
around of challenge be denied, the adverse party may except to
the challenge. The cxception need not be in writing, but must
be entered upon the minutes of the Court; and thereupon the
Court must proceed to try the sufficiency of the challenge,
assuming the facts alleged therein to be true. :

2 Hale: 275 ; 2 Ch. C. L. 547-8; 4 Bl. Com. 853 ; Bac. Abr. Jurics E. 12.

CCCCLXXIV. If, on the exception, the Court deem the chal-
lenge sufficient, it may, if justice require it, permit the party
excepting, to withdraw his exception, and to deny the facts
alleged in the challenge. If the exception be allowed, the ‘Court
may, in like manner, permit an amendment of the challenge.

CCCCLXXYV. If the challenge be denied, the denial may, in
like manner, be oral, and must be entered upon the minutes of
the Court; and the Court must proceed to try the question of
fact.

CCCCLXXVI. Upon the trial of the challenge, the officers,
whether judicial or ministerial, whose irregularity is complained
of, as well as any other Eersons, may be examined to prove or
disprove the facts alleged as the ground of the challenge. :

CCCCLXXVIL If either upon an exception to the challenge
or o denial of the facts, the challenge be allowed, the Court
must discharge the Jury, so far as the trial of the indictment in
question is concerned ; and no other Jury for the trial thereof can
be summoned for the same term. If it be disallowed the Court
must direct the Jury to be impannelled.

- 1 Ch. C. L. 548.

CCCCLXXVI. Before a Juror is called the defendant must
be informed by the Clerk of the Court that if he intend to chal-
lenge an individual Juror he must do so when the Juror appears
and before he is sworn.

1 Ch. C, L. 582,

CCCCLXXIX. A challenge to an individual Juror is either,
1. -Peremptory, or

2. For cause.

CCCCLXXX. It must be taken when the Juror appears and
before he is sworn; but no party can of right challenge the array
or any juryman after the swearing of the Jury, unless for cause
after the oath is administered; but the Court may, for good cause,
permit it to be taken, after the jury is sworn, and before the jury
is completed.

1 Ch. C. L. 544, 546 ; 4 Barn, & Ald. 471,

CCCCLXXXI. A peremptory challenge can be taken by the
defendant only, and may be oral. It is an objection to a Juror
for which no reason need be given but upon which the Court
must exclude him. . ‘

Hawk, b. 2, ¢. 48, 8. 1; 2 Hale, 274 ; 1 Ch, C. L. 545,
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CCCCLXXXII If the offence charged be a felony the defend-
ant is entitled to twenty peremptory challenges, and any per-
emptory challenge beyond twenty shall be entirely void. On a
trial for any other offence he is not entitled to any peremptory
challenges.

Such challenge is not permitted on any collateral issue.
2 Hale, P. C. 267; Fost. 42.

CCCCLXXXI A challenge for cause to the polls may be
taken cither by the Queen or by the defendant, if by the latter,
after having exhausted his peremptory challenges.

Corn. Dig. Indictment M. ; 1 Ch. C. L. 500.

CCCCLXXXIV. It isan objeétion to a particular Juror andis
either,

1. General, that the Juror is disqualified from serving in any
case ; or

9, Particular, that he is disqualified from serving in the case
on trial.

CCCCLXXXYV. Where several are tried at the same inquest,
each has o right to his full number of challenges, (Fost. 106-7;
2 Hale, P. C. 268; 1 Ch. C. L. 3835), and they may be tried sepa-
rately to avoid the inconvenience of exhausting the panel, (2
Hale, P, C. 264; Hawlk. P. C. b. 2, c. 41,8. 9.)

CCCCLXXXVI. If several objections can be made to the
same Juror, they must all be taken at the same time and orally.
Bac. Abr. Juries, E. 11; 1 Ch. C. L.547.

CCCCLXXXVII. General causes of challenge are,

1. A conviction for a felony :

9. A want of any of the qualifications prescribed by law to
render a person a competent Juror:

3. Unsoundness of mind or such defect in the faculties of the
mind or organs of the body, asrenders him incapable of perform-
ing the duties of a Juror.

CCCCLXXXVTI. Particular causes of challenge are of two
kinds:

1. For such a bias as, when the existence of the facts is as-
certained, in judgment of law disqualifies the Juror, and which
is known in this Code as implied bias or principal challenge :

2. For the existence of a state of mind on the part of the
Juror in reference to the case, or to either party, which satisfies
the triers in the exercise of a sound discretion, that he cannot
try the issue impartially and without prejudice to the substantial
rights of the party challenging, and which is kmown in this Code
as actual bias or challenge to favour.

CCCCLXXXIX. A principal challenge or for implied bias
mzy be taken for all or any of the following causes and for no
other:

1. Consangzuinity or affinity within the ninth degree to the

person alleged to be injured by the offence charged or on whose
: ol6? :
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complaint the prosecution was instituted or to the defendant, (3
BI. Com. 363), if he be under the power of a party orin his
employment, or has any legal interest in the result ;

2. Standing in the relation of guardian and ward, attorney and
client, master and servant, or landlord and tenant, or being a
member of the family of the defendant, or of the person alleged
to be injured by the offence charged, or on whose complaint the
prosecution was instituted, or in his employment on wages, or of
the same society or corporation with either party ;

3. Being a party adverse to the defendant in a civil action or
having an interest therein, or taken money for his verdict or hav-

ing compiained against, or been accused by dJefendant in a crim-
inal prosecution;

4, Having served on the Grand Jury which found the indict-
ment, or any other against the party for the same offence, or in
respect of any other fact material to the present charge, orona
Coroners' Jury which inquired into the death of a person whose
death is the subject of the indictment ;

5. Having served on a trial Jury, which has tried another
person for the offence charged in the indictment ;

6. Having been one of a Jury formerly sworn to try the same
indictment, and whose .verdict was set aside or which was dis-
charged without a verdict, after the cause was submitted to it ;

7. Having served as a juror, in a civil action brought against
the detendant, for the act charged as an offence;

CCCCXC. A challenge for favour or actual bias may be
taken for the cause mentioned in the second subdivision of article
488, and for no other cause.

CCCCXCIL The Queen shall not show cause until the whole
panel has been exhausted, and if the defendant challenge the
residue of the panel, he must first show all his eauses of objection
hefore the Crown can be called upon to show its ground of chal-
lenge.

1Ch. C. L. 534, 547. 9 C. & P 136.

CCCCXCIL. The validity of the objections is to be argued and
determined.

1Ch. C. L. 534, 547. 9C.& P. 136.

CCCCXCIIL. A Juror may challenge himself by stating that he
is not qualified and he may himself be examined upon oath.

4 Harg. St. T. 740.

CCCCXCIV. Any good cause of challenge to the array by
reason of the presumed partiality of the officer is also good cause
of challenge of an individual juror. )

1 Ch. C. L. 542.

CCCCXCV. A challenge for favour is when the facts are not
sufficient without inquiry to cause a presumption of undue influ-
ence or prejudice, but sufficient to raise suspicion thereof and to
warrant inquiry whether such influence or prejudice in fact,
exists,

Bac, Abr. Juries, R. 5.
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CCCCXCVI. The same circumstances which may be urged
by way of challenge to the array for the partiality of returning
officer, may be offered as ground of objection to the favour of one
called as a juror.

1. Ch. C. L. 544,

CCCCXCVIL. An exemption from service on a Jury is not a
cause of challenge, but the privilege of the person exempted.

CCCCXCVIIL In a challenge for implied bias, one or more of
the causes stated as above must be alleged. In a challenge
for actual bias, the cause stated in the second subdivision of
article 488 must be alleged. In either case the challenge may be
oral, but must be entered upon the minutes of the Court.

CCCCXCIX. The adverse party may except to the challenge,
in the same manner asto a challenge to the panel ; and the same
proceedings must be had thereon, as prescribed therefor, except
that if the exception be allowed, the juror must be excluded.
The adverse party may also orally deny the facts alleged as
the ground of challenge,

D. If the facts be denied, the challenge must be tried as
follows:

1. If it be for implied bias, by the Court:
2. If it be for actual bias, by triers,

DI. The triers are three impartial persons, not on the Jury
panel, appointed by the Court. All challenges for actual bias
must be tried by the triers' thus appointed, a majority of whom
may decide.

-DII. ‘The triers must be sworn, generally, to inquire whether
or not the several persons who may be challenged, and in respect
to whom the challenges shall be given to them in charge, are
true, and to decide the same according to the evidence, and no
challenge of the triers is admissible,

1 Ch. 9 L. 549.

DOI. The juryman objected to may be examined on the voire
dire as to the state of his mind or affections in relation to the
parties, (4 Hang. St. T. 740,750) but not by questions tending to
his disgrace, discredit, or the injury of his character (3 Bl. Com.
364. Bac. Ab. Juries E. 12))

DIV. Other witnesses may also be examined on either side ;
and the rules of evidence applicable to the trial of other issues,
shall govern the admission or exclusion of testimony, on the trial
of the challenge.

DV. On the trial of a challenge for implied bias, the Court
must determine the law and the tact, and must either allow or

disallow the challenge, and direct an entry accordingly upon the
minutes,

DVL On the trial of a challenge for actual bias, when the
evidence is concluded, the Court must instruct the triers that it
is their duty to find the challepge true, if the evidence estab-
lishes the existence of a state of mind on the part of the juror,.
in reference to the case or to either party, which satisfies them,
in the exercise of a sound discretion, that he cannot try the issue
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impartially and without prejudice to the substantial rights of
the party challenging ; and that, if' otherwise, they must find the
challengze not true. ‘I'be Court can give them no other instruction.

DVIIL. The triers must thereupon find the challenge either true
or not true ; and their decision is final. If they find it true, the
juror must be excluded.

DVIIL All challenges to an individual juror,except peremptory,
must be taken, first by the defendant, and then by the Qucen,
and each party must exhaustall his challenges before the other
begins.

DIX. The challenges of cither party need not all be taken at
once; but they must be taken separately, in the following order,
including in cach challenge, all the causes of challenge belong-
ing to the same class:

1. To the panel:

2. To an individual juror, for a general disqualification:
3. To an individual juror, for implied bias:

4. To an individual juror, for actual bias:

DX. If all the challenges on both sides be disallowed, the
defendant may still take a peremptory challenge, unless the
peremptory challenges be exhausted.

DXI. The triers are officers of the Court and liable to be
punished for breach of duty.
Bac. Ab. Juries, E. 12.

DXIL If aperson actually summoned answer to & wrong name
it is ground of challenge but not for arrest of judgment, unless
some actual injustice was done.

12 East 231, n. a.

DXMI. A defective panel may be amended by order of the
Court a2 a corrected list delivered.
1 East P. C. 113, 114.

DXIV. A juror challenged on one side and found to be indiffer-
ent may still be challenged on the other. '
) Bac. Ab. Juries E. 11,

DXYV. If be be challenged for cause and found indifferent he
may be afterwards challenged peremptorily. T IL
6 T. R. 531,

DXVL If Jury be discharged by reason of illness of one, or for
other cause, and the same eleven with another be returned im-
mediately the defendant cannot challenge the eleven.

Contra. 4 Taunt, 309.
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TITLE ML
OF THE TRIAL

1. The trial.

2. Adjournment of trial.

3. Conduct of the Jury after the cause is submitted to them,
4. The verdict,

CHAPTER L
THE TRIAL.

r———

517, 518. In what order trial to proceed.

519, Number of counsel who may argue the cause to the Jury.

520. Address of defendant.

521, Defcndant presurned innocent, until contrary proved. In case of
reasonable doubt, entitled to acquittal.

522, When reasonable doubt of which degree he is guilty, he must
be convicted of the lowest.

523. Separate trial of defendants jointly indieted.

524, 525. Discharging one of several defendants before verdict, thathe may
be a witness. Effect of the discharge.

526, Rules of evidence in civil cases applicable in criminal cases, ex-
cept where otherwise provided in this Code.

627. Confession of defendant, when evidence, and its effect.

528. Competence of witnesses.

529, 530. Evidence on trial for treason,

531, Evidence on trial for conspiracy.

532, Evidence on trial for rape or the crime against nature.

539Evidence on trial for return from banishment, &e.

534. Evidence on trial for perjury.

535, Evidence on trial on joint charge.

536, Warrants.

537, Mistake io evidence.

539, 540, Examination on depositions filed.
541, 542. Reply on proof of character.
543, 544. Two or more jointly indicted for several offences.

545. Conviction caunot be had on testimony of accomplice, unless
corroborated.

546. On trial for false pretences, no evidence of pretences admissible,
unless¥in writing. Bat this article not applicable to prosecu-
tion for falsely representing or personating another, and in such
character receiving moncy or property.

547. Conviction cannot be had for kidnappiog, child-stealing, abduc-
tion or seduction, unless testimony of person injured be corro-
borated. :

548, If testimony show higher offeuce than that charged, Court may
discharge Jury, and hold defendant to answera new indictment.

549, If pew indictment not found, defendant to be retricd on the
original indictment.

550. Court may discharge Jary where it has not jurisdiction of the

. offence, or if the facts do not constitute an offence.

551, Proceedings, if Jury discharged for want of jurisdiction of the

offence, wheu committed out of the Province.

562, 583, Proccedings insuch case when offence committcd in the Province,
pleo
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654, 555. Procccdings if Jury discharged because the facts do ndt constle
) tute an offence, »
656. When cvidence on cither side is closed, Court may advise acquits

tal, Lffect of the advice.

557. View of premises, when ordered, and how conducted.

558, Knowledge of Juror to be declared in Court, and Juror to be
8WOrD 08 witness.

559. Jurors may be permitted to separate during the trial. If kept
together, oath of the officcrs.

560. Jurors not to converse together on the subject of the trial, nor
form an opinion until the case is submitted.

361. Proceedings where Juror becomes anable to petfonn his duty
before conclusion of trial.

562. Court to decide questions of law arising during trial.

663. On indictrment for libel, jury to determine law and fact.

564. In all other cases Court to decide questions of law, subject to
right of defendant to except.

565. In charging Jury, Court to state all peccssary matters of law, and
to inform them that they are the exclusive judges of all ques-
tions of fact.

566. Jury may decide in Court, or retire in the custody of officers.
Qath of the officers.

567. When defendant on bail appears for trisl, he may be committed.

568. The Jury not to inquire of defendant’s lands, &c.

——

DXVIL The Jury having been impanelled and sworn, the
trial must proceed in the following order : .

1. If the indictment be for a felony, the Clerl must read it,
and state the plea of the defendant to the Jury. In all other
cases this formality may be dispensed with:

2.. The public prosecutor or other prosecuting counsel must
open the case and offer the evidence in support of the_indict-
ment:

3. The defendant or his counsel may then open his defence,
and offer his evidence in support thereof':

4. The parties may then, respectively, offer rebutting testi-
mony only, unless the Court, for good reason, in furtherance of
Jjustice, permit them to offer evidence upon their original case:

5. When the evidence is concladed, unless the case is submit-
ted to the Jury on either side or on both sides, withont argument,
&e gounsel for the prosecution may conclude the argument to

e Jury: ,

6. The Court must then charge the Jury:

7. If a previous conviction be set forth in the indictment it
must not be given in charge or read to the Jury until after the
finding for a subsequent offence, except when evidence as to
good character is given. :

DXVIN. When the state of the pleadingsrequires it, or in any
other case, for good reasons and in the sound discretion of the -
Court, the order prescribed in the last article may be departed
from. '

DXIX. If the indictment be for felony, two counsel on each
side may argue the cause to the Jury, except in reply, when one
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only shall be heard. If it be for misdemeanor the Court
may in its discretion, restrict the argument to one counsel on
each side.

DXX. In indictments for felony, both the counsel for defend-
ant may address the Jury, although they call no witnesses, (1
Sheph. C. L. 304; if he conduct his own defence, he may be
heard by counsel on matters of law, (3 Camp. 98), but he can-
not claim a right to address a Jury in person, and be also a wit-
ness in person, (8 C. & P. 141, 242, 531 ; 2 M. & R. 124.)

DXXI. A defendant in a criminal action is presumed to be
innocent until the contrary be proved ; and in case of a reason-
able doubt whether his guilt is satisfactorily shown, he is enti.
tled to be acquitted.

DXXII. When it appears that a defendant has committed a
public offence and there is reasonable ground of doubt in which
of two or more degrees he is guilty, he shall be convicted of the
lowest of those degrees only.

DXXIN. When two or more defendants are jointly indicted for
a felony, any defendant requiring it must be tried scparately.
In other cases defendants jointly indicted, may be tried sepa-
rately or jointly, in the discretion of the Court.

DXXIV. When two or more persons are included in the same
indictment, the Court may at any time before the defendant has
gone into his defence, on the application of the prosecuting coun-
sel, direct any defendant to be discharged from the indictment,
that he may be a witness for the prosecution.

R & M. 401; 11 East, 513; 9 C. & P, 83,

DXXYV. When two or more persons are included in the same
indictment and the Court is of opinion that in regard to a par-
ticular defendant there is not sufficient evidence to put him on
his defence,. it must order him to be discharged from the indict-
ment before the evidence is closed, that he may’be a witness for
his co-defendant. The order is an acquittal of the defendant
discharged, 3nd a bar to another prosecution for the same offence.

DXXVI The rulesof evidence in civil cases ave applicable
also to criminal cases, exceptasotherwise provided in this Code.

DXXVIL A confession of a defendant, whether in the course
of judicial proceedings or to a private person, cannot be givenin
evidence against him, when made under the influence of fear
produced by threats; nor is ‘jt sufficient to warrant his convie-
tion without additional proof that the offence charged has been
committed.

DXXVIIL. The competency of witnesses shall not be affected
by reason of their having underzone punishment for an offence
committed by them or by reason of their being pardoned there-
for, or by reason of their undergoing or suffering sach punish-
ment at the time of being brought up as witnesses, The pardon,
either free or conditional of a defendant for a felony and his
discharge out of custody shall have the effect of a pardon for
such felony, but shall not relieve him from punishment upon a
conviction for a felony committed after the grant of pardon for
such other felony. 4
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DXXTX. Upon a trial for treason the defendant cannot be con-
victed, unless upon the testimony of two witnesses to the same
overt act, or of one witness to one overt act, and another wit-
ness to a differeut overt act of the same treason. Butif two or
more distinct treasons, of different kinds, be alleged in the indiet-
mént, two witnesses to prove differenttreasons, are not sufficient
to warrant a conviction.

1 East P. C. 128, 168. 1 Ch. C. L. 320.

DXXX. Upon a trial for treason, evidence cannot be admitted,
of an overt act not expressly charged in the indictment ; norcan
the defendant be convicted, unless one or more overt acts he
expressly alleged therein.

DXXXI. Upon a trial for a conspiracy, in a case where an
overt act i3 necessary to constitute the offence, the, defendant
cannot be convicted, unless one or more overt acts be expressly
alleged in the indictipent, nor unless one or more of the acts
alleged be proved ; but any other overt act, not alleged in the
indictment, may be given in evidence.

DXXXIL Proof of actual penetration into the body, is suffi-
cient to sustain an indictment for rape, or for the crime against
nature, or of carnally abusing a girl of or under the age of
twelve years. :

9G.4,c. 31,8, 18,

DXXXIIL A certificate under the hand of the Clerk of the
Court or other officer having the custody of the Records of the
Court by which any sentence of banishment or imprisonment
shall have been made against an offender being at large contrary
to law, containing the effect and substance only, omitting the
formal part, of any indictment or conviction and of the sentence
of banishment or imprisonment of such offender shall be suffi-
cient evidence of such conviction and sentence, and every such
certificate shall be received in evidence upon proof of the signa-
ture of the party signing the same,

DXXXIV. Proof of an assignment of perjury by a single
witness is insufficient; (¢ BL Com. 358. 10 Mod, 194) it is
sufficient if it be directly proved .by one witness, and material
though not dircct evidence in support of the assignment is given
by another (2 Russ, 545.)

DXXXYV. When an offence is charged jointly against two or
more but no offence is found against all, the prosecutor must
elect to proceed against one or more if there be evidence of joint
action, and the rest shall be acquitted (1 ¢. & p. 528) ; and in an
indictment for felony, the election is a matter for the discretion
of the Judge, to be exercised with a view to prevent the defend-
ant from being embarrassed in his defence (8 C. &. P. 727.)

DXXXYVI. No variance in proof from the allegations of the in-
dictment shall be material if it occur as to a matter or circum-
stance the specification or allegation whereof is directory only
or not material to the charge, or as to the description of some-
thing material, unless it be so material to its identity that if the
description be true the offence charged cannot be the same with
that proved, or where the acts and circumstances charged and
proved are legally identical.

Fost. 351. 1 Hale, 436-8, 462, 521. 1 Hawk. b. 2, c. 46, s. 39.

DXXXVIL Whensuch variance shall appear, the Court trying
the offence may cause the record in any indictment to be forth-
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with amended in such particular by some officer of the Court,
and the trial shall thereupon proceed as if nosuch variance had
appeared.

9G.4,c 15.

DXXXVII. Although by mistake evidence applicable to
a different indictment has been given, that applicable to the
indictment under trial may be gone into.

1C, &M 144

DXXXIX. An examination by the defendant shall be allowed
of a witness with reference to any matter contained in his depo-
sitions before a Magistrate, only after the deposition has been
previously read as part of the evidence for the defendant, after
which examination the ‘prosecutor may cross-examine the wit-
ness and will be entitled to a reply, and if any supposed vari-
ance in such deposition be commented on without its being read,
the Court may direct it to be read and allow the prosecutor to
reply upon it.

DXL. If the witness deny that he made a statement con-
tained in his deposition, the defendant may adduce testimony that
he made the statement ; in such' case the prosecutor will be en-
titled to reply.

DXTI.L If the only evidence for the defendant be to character,
no reply shall be allowed to the prosecutor unless he adduces
contradictory evidence. ’

DXLIL The Crown in all cases may reply althongh no evi-
dence is produced by the defendant. -
. & M. 439,

DXLII. If two or more be jointly indicted for the same
offence and one only call witnesses, the prosecutor may reply as
to each (2 M. & R. 155), but not otherwise.

DXLIV. A conviction cannot be had upon the testimony of
an accomplice unless he be corroborated by such other evidence
as tends to connect the defendant with the commission of the
offence ; and the corroboration is not sofficient if it merely show
the commission of the offence or the circumstances thereof.

DXLYV. Upon a trial for having, with intent to cheat or de-
fraud another, designedly by any false pretence, obtained the sig-
nature of any person to a written instrument, or having obtained
from any person any money, personal property or valuable thing,
no evidence can be admitted of a false pretence expressed orally
and unaccompanied by a false token or writing, unless the
pretence or some note or memorandum thereof be in writing,
either subscribed by or in thehandwriting of the defendant. But
this article does not apply to a prosecution for falsely represent-
ing or personating another, and in such assamed character
receiving money or property.

DXLVL Upon a trial for kidnapping, child-stealing or the
abduction of any female for any purpose whatever, the defend-
ant cannot be convicted uponthe testimony of the person injured,
unless she is corrobrated by other evidence tending to connect
the defendant with the commission of the offence.

DXLVIL If it appear by the testimony that the facts proved

constitute an offence of a higher nature than that charged in the
QXGQ



62

indictment, the Court may direct the Jury to be discharged and
all proceedings on the indictment to be suspended, and may
order the defendant to be committed, or continued on, or admitted
to bail, to answer any new indictment which may be found
against him for the higher offence.

DXLVIL If an indictment for the higher offence be dismissed
by the Grand Jury or be not found at or before the next term,
the Court must again proceed to try the defendant on the origi-
nal indictment.

DXLIX. The Court may also direct the Jury to be discharged
where it appears that it has not jurisdiction of the offence or that
the facts as charged in the indictment do not counstitute an
offence punishable by law.

DL. If the Jury be discharged because the Court has no
jurisdiction of the offence charged in the indictment and it
appear that it was oomunitted out of the jurisdiction of this
Province, the Court may order the defendant to be discharged
or to be detained for a reasonable time specified in the order,
until a communication can be sent by the Public Prosecutor
to the Provincial Secretary for transmission to the chief execu-
tive officer of the country or territory where the offence was
committed. ‘

DLL If the offence were committed within the exclusive
jurisdiction of another section of this Province other than that
in which the defendant is charged, the Court must direct the
defendant to be committed for such time as it deems reasonable,
to await a warrant from the proper section for his arrest; or if
the offence be a misdemeanor only, it may admit him to bail, on
recognizance, with sufficient sureties, that he will, within sach
time as the Court may appoint, render himself amenable to a
warrant for his arrest, from the proper section,and if notsooner
arrested thereon, will attend at the office of the Sheriff' of the
district or county where the trial was had, at a time particularly
to be specified in the recognizance to surrender himself upon a
warrant, if issued, or that his bail will forfeit such spym as the
Court may fix, and to be mentioned in the recognizance.

DL In the case provided for in the last article, the Clerk
must forthwith transmit a certified copy of the indictment, and
of all papers in the action, filed with Eim, to the public prose-
cutor of the proper section, the expense of which transmission is
chargeable to the Provincial funds.

DLII. If the defendant be not arrested as provided in article
551, on a warrant from a proper section, he must be discharged
from custody, or his bail in the action be exonerated ; and the

sureties in the recognizance mentioned in that article must be
discharged.

DLIV. If he be arrested, the same proceeding must be had
thereon, as upon the arrest of a defendant in another district or
county, on a warrant of arrest issued by a magistrate.

DLYV. If the Jury be discharged, because the facts ascharged
do not constitute an offence punishable by law, the Court must
order that the defendant, if in custody, be discharged therefrom,
or if admitted to bail, that his bail be exonerated, unless in its
opinion a new indictment can be framed, upon which the de-
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fendant can be legally convicted ; in which case it may direct
that the case be re-submitted to the same or another Grand

Jlll'y. . .

DLVI. If the Court direct that the case be submitted anew
the same proceedings must be had thereon as hereinbefore
provided. - '

DLVIL If, at any time after the evidence on either side is
closed, the Court deem it insufficient to warrant a convietion, it
may advise the jury to acquit the defendant. But the Jury are
not bound by the advice; nor can the Court, for any cause,
prevent the Jury from giving a verdict, except as hereinbefore
provided. '

DLVIIL When, in the opinion of the Court, it is proper that
the Jury should view the place in which the offence is charged
to have been committed, or in which any other material fact
occwrred, it may order the Jury to be conducted in a body, in .
the custody of proper officers, tothe place, which mnst be shown
to them by a Judge of the Court, or by a person appointed by
the Court for that purpose,

DLIX. The officers must be sworn to sufferno person tospeak
to or communicate with the Jury, nor to do so themsslves, on
any subject connected with the trial, and to return them into
Court withont unnecessaty delay, or at a specified time,

DLX. If a juror have any personal knowledge, respecting
a fact in controversy in a cause, he must declare it in open Court
during the trial. If, during the retirement of the Juty, a juror
declare a fact, which could be evidence it the cause, as of his
own knowledge, the Jury must return into Coutt. In either of
these cases the juror making the statement mitst be stvorn as a
witness, and examined in the presence of the parties. :

DLXI The jutors sworn to try an indi¢tment, may, at any
time befote the submission of the cause to the Jury, in the dis-
cretion of the Court, be permitted to separate or be kept 'in
charge of proper officers. The officers must be sworn to keep
the jurors together until the next meeting of the Court, to suffer
no person to speak to or communicate with them, nor to do so
themselves, on any subject connected with the trial, and to
return them into Court at the next meeting thereof.

DLXH. The Jury maust also, at each adjournment of the Court,
whether permitted to separate or kept in charge of officers, be
admonished by the Court, that it is their duly not to converse
among themselves, on any subject connected with the trial,orto
form or express any opinion thereon, until the cause is finally
suhmitted to them. : -

DLXI. If, before the conclusion of the trial, a juror become
sick, so asto be unable to perform his duty, the Court may order
him to be discharged. In that case a new juror may be sworn,
and the trial begin anew, or the Jury may be discharged, ahd a
uew Juty be then or afterwardsimpanelled. = -

2 Leach, 646 ; C. & P. 413.

DLXIV. The Court must devide all questions of Jaw which
arise in the course of the trial.
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DLXV. On the trial of an indictment for libel the Jury have
the right to determine the law and the fact.

DLXVL On the trial of an indictment for any other offence
than libel, questions of law are to be decided by the Court,
saving the right of the defendant to except; questions of fact
by the Jury. And although the Jury have the power to find a
general verdict, which includes questions of law as well as of
fact, they are bound, nevertheless, to receive as law what is laid
down as such by the Court,

DLXVIL In charging the Jury the Court must state to them
all matters of law which it thinks necessary for their informa-
tion in giving their verdict; and if it presents the facts of the
case, must, in addition to what it may deem its duty to say, in-
form the Jury that they are the exclusive judges of all questions
of fact.

DLXVIIL After hearing the charge the Jury may either
decide in Court or retire for deliberation. If they do not agrec
without retiring, one or more officers must be sworn, to keep
them together in some private and convenient place, without
food or drink, except bread and water, unless otherwise ordered
by the Court ; and not to permit any person to speak to or com-
municate with them, nor to do so themselves, unless it be by
order of the Court or to ask them whether they have agreed
upon a verdict, and to return them into Court when they have
so agreed or when ordered by the Court.

DLXIX. When a defendant who has given bail appears for
trial, the Court may in its discretion, at any time after his
appearance for trial, order him to be committed to the custody
of the proper officer of the district or county, to abide the judg-
ment or further order of the Court; and he must be committed
and be held in custody accordingly.

DLXX. In trials for criminal offences the Jury shall not be
charged to inquire concerning the lands, tenements or goods of
the defendant or whether he fled for such offence.

CHAPTER II
ADJOURNMENT OF TRIAL—DISCHARGE OF JURY.

§71. Adjournment from day to day.

§72. Death or fnability of Juror to act.

573. If during the trial a relative of party be found as a Juror.
574, Jury discharged on application or consent of defendant.
575. Court may order new trial io certain case.

DLXXL If the trial cannot be concluded in one day, it may
be.adjourned over to the next juridical day, and so on from day
to day (6 T. R. 527; 1 Ch. C. L. 313), but the separation of the
Jury insuch case does not abate the verdict (2 B. & Ald. 462).

DLXXIIL If a Juror die or become unable to act as such
before the verdict, another may, by consent of the defendant, be
substituted, but without challenge of the remainder, but who
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shall be re-sworn, or the Jury may be discharged and a fresh
Jury charged.
R.& R.224; 2 B. & Ald. 462; 2 C. & P. 413; 1 Ch.C. L. 629, 630.

DLXXIM. The trial must proceed though one of the Jurors
during the trial be discovered to be related to the party on his
ial.
H 1 C. & M. 647,

DLXXI1V. The Court may order the discharge of the Jury on
the application of the defendant. 5 C.& P 151
. & P. 151,

DLXXYV. But although the witnesses for the prosecntion have
all been examined, the Court may direct another trial to be had,
to give time for the production of a thing essential to the proof,
which has been deposited at a distance. 6 Jur. 267

ur. .

CHAPTER III.

CONDUCT OF THE JURY AFTER THE CAUSE IS SUB-
MITTED TO THEM.

mmacss

676. Room and accommodsation for the Jury after retirement, how
provided.

577. Accommodation for the Jury when kept together during the
trial or after retirement.

578, 579. What papers the Jury may take with them.

580. May return into Court for information.

581. If, after retirement, a Joror become sick or unable to act, Jury
to be discharged.

582. Not to be discharged in any other case, unlessthere is no reason-
able probability that they can agree.

§83. When Jury discharged or prevented from giving a verdict, cause
to be again tried.

584. Court may be adjourned during absence of Jury, as to other busi-
ness, bat deemed open till verdict returned or Jury discharged,

685. Final adjournment of Court discharges Jury.

DLXXVI. A room must be provided for the use of the Jury
upon their retirement for deliberation, with snitable farnitare,
fuel, lights and stationery.

DLXXVIL While the Jury are kept together either during
the progress of the trial or after their retirement for deliberation,
they must be provided by the Sheriff, upon the order of the
Court, with suitable and sufficient food and lodging.

DLXXVIIL. Upon retiring for deliberation the Jury may take
with them all papers, except depositions which have been
received as evidence in the cause or copies of such parts of
public records or private documents given in evidence, as ought

not, in the opinion of the Court, tobe taken from the person hav-
ing them in possession.

_ DLXXIX. The Jury may also take with them notes of the tes-
timony or other proceedings on the trial taken by themselves or
any of them, but none taken by any other person.

Rr169
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DLXXX. After the Jury have retired for deliberation, if there
be a disagreement between them, asto any part of the testimony
or if they desire to be informed of a point of law arising in the
cause, they must require the officer to conduct them into Court.
Upon their beiug brought into Court the information required
must be given in the presence of or after notice to the public
prosecutor or prosecuting attorney and the defendant or his
counsel.

2 Hale, P. C. 296, 1 Ch. Archb. 400.

DLXXXI. If after the retirement of the Jury one of them be-
come so sick as to prevent the continuance of his duty, or any
other accident or cause occur to prevent their being kept toge-
ther for deliberation, the Jury may be discharged, or the parties
may consernt to the verdict of the remaining Jurors after the dis-
charge of any Juror.

DLXXXII. Except as provided in the last article the Jury
cannot be discharged after the cause is submitted to them, until
they have agreed upon their verdict and rendered it in open
Court, unless by the consent of the defendant entered upon the
record (6 C.& P. 151 : Hawk. b. 2,c. 47, s. 1), or unless at the
expiration of such time as the Court deems proper, it satisfacto-
rily appears that there is no reasonable probability that the Jury
can agree.

DLXXXIL In all cases where a Jury are discharged or pre-
vented from giving a verdict, by reason of an accident or other
cause, except where the defendant is discharged from the indict-
ment during the progress of the trial or after the cause is sub-
mitted to them, the cause may be again tried at the same or
another term. '

DLXXXIV. While the Jury are absent the Court may adjourn
from time to time as to other business; but it is nevertheless
deemed open for every purpose-connected “with the cause sub-
mitted to them, until a yerdict is rendered or the Jury discharged.

] DLXXXYV, A final adjcurnment of the Court discharges the
ary. ‘

CHAPTER 1V.
THE VERDICT.

586. When the Jury have agreed, they must be called into
Court, nnd their names called. If all do not appear,
Jury to be discharged and cause again tried.

587. In felony, defendant must be present. In misderseanor,
verdict may be rendered in his 2hzence.

588, Manuer of taking the verdict.

589. Verdict may be general or special.

590, General Verdict.

591. Special verdict.

592, 593. Special verdict, how tendered.

594 Special verdict, bow brought to argament.

595. Judgment thereon.

596. When special verdict defective, new trial to be ordered.

597, Upon indictment for offence comsisting of different
degreen, Jury may convict of any degree, or of av
attempt ta commit the offence.
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59». If apon indictment for treason, a felony be found.

599, Io other cases, Jury mey conviet of any offence ncces-

€00. Two or more jointly charged cansot be convicted on

proof of offeace severally committed,
garily included in that charged.

601, On indictment against several, Jury may render o vers
dict 23 to some, and the cause be again ttied as to the
others.

602. Joint charge for aggravated offence.

603, 604. Cascs of less offence included in greater,
603, 606. For indictments after previous conviction.

607. General verdict for libel.

608. General verdict may be arrested.

608. Verdict is not bad for surplusage.

-609,610, 611. In what cases Coutt may direct n re.consideration of
the verdict.

612, When judgment may bo given upon an informal verdict:

613. Polling the Jury.

614. Recordiug the verdict,

615, Defendant, when to be discharged or detained after
acquittal.

616. Proceedings upon general verdict of conviction, or a
special verdict,

617. When defendant acquitted on the gronud of fnsanity,
the fact to be stated with the verdict. Commitment
of defendant to the Provincial Lunatic Asylum.:

DLXXXV]. When the jury have agreed upon their verdict
they must be conducted into Court by the officer having them in
charge. Their names must then be called, and if all do not
appear, the rest must be discharged without giving a verdict.
In that case, the cause may be again tried, at the same or

another term. ]
Liv. Crim. Code, 534, art. 8370, 371.

DLXXXVII. If the indictment be for a felony, the defendant
must, bafore the verdict is received, appear in person; (Hawk,
P.C.62,¢c. 47.8. 2) If it be for a misdemeanor, the verdict
may be rendered in his absence.

DLXXXVIL If the Jury appear, they must be asked by the
Court or the Clerk, whether they bave agreed upon their verdict ;
and if the foreman answer in the affirmative, he must, on being
required, in the presence and hearing of the rest, declare the
same ; and the assent of all to the verdict, is presumed conclu-
sively.

DLXXXIX. The Jury may either rénder a general verdict, or
where they are in doubt as to the legal effect of the facts proved,
they may, except upon an indictment for libel, find a special

verdict. .
4 B Com. 361. 1 Ch. C. L. 637, 642,

DXC. A general verdict upon a plea of not guilty, is either
“gailty” or “not guilty;” which imports a conviction or acquit-
tal of the offence charged in the indictment. Upon a plea of a
former conviction or acquittal of the same offence, it is either
“for tho Queen,” or “for the defendant.”

DXCL A special verdict is that by which the Jury find the
facts only, leaving the judgment to the Court. It must present
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the conclusions of fact, as established by the evidence, and not
the evidence to prove them; and these conclusions of fact must

be so presented, as that nothing remains to the Court but to draw
conclusions of law upon them.

DXCI. The special verdict must be reduced to writing by the
Jury, or in their presence, entered upon the minutes of the Court,
read to the Jury, and agreed to by them, before they are dis-
charged.

DXCIIL. The special verdict need not be in any particular
form, but is sufficient if it present intelligibly the facts found by
the Jury.

DXCIV. The special verdict may be brought to argument by
either party, upon three days’ notice to the other, at the same or
another term of the Court; and upon the hearing thereof, the
Counsel for the defendant may conclude the argument.

DXCYV. The Court must give judgment upon the special ver-
dict as follows :—

1. If the plea be “not guilty,” and the facts prove the defend-
ant guilty of the offence charged in the indictment, or of any
other offence of which he could be couvicted under that indict-
ment, as provided hereinbefore judgment must be given accord-
dingly ; but if otherwise, judgment of acquittal mustbe given.

2. If the plea be a former conviction or acquittal of the same
offence, the Court must give judgment of conviction or acquittal,
according as the facts prove or do not prove the former convic-
tion or acquittal.

DXCVL If the Jury do not, in a special verdiet, pronounce
affirmatively or negatively on the facts necessary to enable the
Court to give judgment, or if they find the evidence of facts
merely, and not the conclusions of fact from the evidence, as’
established to their satisfaction, the Coprt must order g new trial,

DXCVI. Upon an indictment for an offence consisting of
different degrees, the Jury may find the defendant not guilty of
the degree charged in the indictment, and guilty of any degree
inferior thereto, or of an attempt to commit the offence.

DXCVIL If an indictment be for treason, and the verdict find
facts amounting to a felony not a treason, or to a misdemeanor,
or if the indictment be for a felony and the verdict find facts
amounting to a misdemeanor only, the judgment may be only
for the lesser offence found. ,

1 Leach 14, 302; 2 Str. 1113; 2 East, P. C. 737,778,

DXCIX. In all other cases the defendant may be found guilty
of any offence, the commission of which is necessarily included
in that with which he is charged in the indictment, (Leach. 336,
u. a. 1 Ch. C. L. 217) though the failure to prove the whole crime
alleged arises from variance in point of local description, (Leach.
252, 339 n. a.)

DC. Two or more jointly charged with an offence cannot be
found guilty on proof of offences severally committed ; (R. & K.
344) in such case judgment may be given against one or several
who are jointly found guilty and the others not jointly found
guilty discharged from the indictment. o
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DCL On an indictment against several one or more may be
convicted and the other or others acquitted, orif the Jury cannot
agree upon a verdict as to all, they may render a verdict as to
those in regard to whom they do agrce, on which a judgment
must be entered accordingly ; and the case, as to the rest, may
be tried by another Jury.

DCH. Where several are jointly charged with an aggravated
offence which includes any more simple offence, one or more
may be convicted of the former and another or others of the
latter offence.

DCI. In any indictment against a woman for the murder of
her child, she may be convicted of only concealment of the birth
of the child, if it be found that she was delivered of a child.

9G. 4, c. 31, & 14,in part.

DCIV. On a trial for felony where the offence shall include an
assault the verdict may be for the latter only if it be found.
7 W.4 & 2 Vic. c. 85, 8.1, in part.

DCV. On trial of any offence not punishable with death after
previous conviction, the latter shall not be read to the Jury till
the finding for the subsequent felony, and if on such trial evi-
dence of good character be adduced by or for the defendant,
counter-evidence of previous conviction may be brought up
before verdict of snbsequent felony inquired or found.

6&7W.4,c 111

DCVI. So if a witness for the prosecution state the good
character of defendant, counter-evidence of previous conviction
may be given.

8 C.& P. 676.

DCVIL On trials for libel the Jury may give a general verdict
upon the whole matter put in issue, but the Court shall accord-
ing to its discretion, give its opinion and direction to the Jury on
the matter in issue as in other criminal trials : Provided always,
that the Jury may find a special verdict if they see fit.

12 G. 3,c. 60,5. 2.

DCVIIL If a verdict of guilty be found the defendant may
move in arrest of judgment as in other criminal trials.

DCVIIIa. A verdict is not vitiated by surplusage.
Haw, P.C. b.2, ¢. 47, 6. 10.

DCIX. When there is a verdict of conviction in which it ap-
pears to the Court that the Jury have mistaken the law, the
Court may before recording the verdict, but notafter, explain the
reason for that opinion and direct the Jury to re-consider their
verdict, (Hawk. P. C. b. 2, c. 47, s. 11; Cromp. 112), and if after
the re-consideration they return the same verdict, it must be en-
tered. But when there is a verdict of acquittal the Court cannot
require the Jury to reconsider it : Provided that thongh a verdict
is recorded, yet if it promptly appear that it is not in accordance
withthe intention of the Jury, it may forthwith be corrected, (1
R. & M. 45.)

DCX. The postea may be amended on sufficient cause shewn
where there is a Judge’s note or other sufficient document to
shew that it is incorrect.

12 Ad. & Ell. 317.
gled
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DCXI. If the Jury render a verdict which is neither a general
nor a special verdict, the Court may, with proper instructions as
to the law, direct them to reconsider it; and it can not be recorded
until it be rendered in some form, from which it can be clearly
understood what is the intent of the Jury, whether to render a
general verdict or to find the facts specially and to leave the
Jjudgment to the Court,

DCXI. Ifthe Jury persist in finding aninformal verdiet from
which however it can be clearly understood that their intention
is to find in favour of the defendant, upon the issue, it must be
entered in the terms in which it is found and the Court must
give judgment of acquittal. But no judgment of conviction can
be given unless the Jury expressly find against the defendant
upon the issue, or judgment be given against him on a special
verdict.

Liv. Crim. Code 536, Art. 394— 396.

DCXUI. When the verdict is rendered and before it is recorded
the Jury may be polled on the requirement of either party; in
which case they must be severally asked whether it is their ver-
dict; and if any one answer in the negative, the Jury must be
sent out for further deliberation.

DCXIV. When the verdict is given and is such as the Court
may receive, the Clerk must immediately record it in full upon
the minutes and must read it to the Jury and inquire of them
whether it is their verdict. If any Juror disagree, the fact must
be entered upon the minutes and the Jury again sent out ; but if
no disagreement be expressed the verdict is complete and the
Jury must be discharged from the case.

DCXYV. If judgment of acquittal be given on ageneral verdict
and the defendant be not detained for any other legal cause, he
must be discharged as soon as the judgment is given ; except
that when the acquittal is for a variance between the proof and
the indictment which may be obviated by a new indictment, the
Court may order his detention to the end that a new indictment
may be preferred, in the same manner and with the like effect as
herein provided.

DCXVL. If a general verdict be rendered against the defend-
ant or a special verdiot given, he must be remanded if in cus-
tody, or if on bail he may be committed to the proper officer of
the District or County, to await the judgment of the Court upon
the verdict. When committed his bail is exonerated.

DCXYVIL If the defenee be the insanity of the defendant, the
Jury must be instructed, if they acquit him on that ground, to
state that fact withtheir verdict. The Court may thereupon, if
the defendant be in custedy, and they deem his discharge dan-
gerous to the public peace or safety, order him to be committed
to the Provincial Lunatic Asylum until be become sane,



gl

TITLE VIIL

OF THE PROCEEDINGS AFTER TRIAL AND
BEFORE JUDGMENT.

1. Bill of exceptions.
2. New trials.
8. Arrest of Judgment.

CHAPTER VIII*
BILL OF EXCEPTIONS,

618. To what cases.
619. By whom settled and how filed.
620, To be settled at the trial or the point noted in vriting,
621, 622. When and how settled after the trial.
623. Enlarging the time therefor.
624, Effect of not serving exceptions or amendments within the tims
preseribed.
625. What to be contained in bill of exceptions.
626. With whom and when filed.

angasts

DCXVIL. On the trial of an indictment exceptions may be
taken by the defendant to a dedision of the Court upon a matter
of law, by which his substantial rights are prejudiced and not
otherwise, in any of the following cases:

1. In.disallowing a challenge to the pane] of the Jury or to an
individual Juror for implied bias:

2. In admitting or rejecting witnesses or testimony orin charg-
ing the triers on the trial of a challenge to a Juror for actual
bias :

3. In admitting or rejecting witnesses or testimony or in de-
ciding any question of law not a matter of discretion, or in
charging orinstructing the Jury upon the law on the trial of the
issue.

DCXIX. The bill of exceptions must be eettled at the trial
uniessthe Court otherwise dire¢t. Ifno snch direction be given,
the point of the exception must be particularly stated in writing,
and delivered to the Court and must immediately be corrected
or added to, until it i3 made conformable to the truth.

DCXX. A bill containing the exceptions must be settled and
signed by the presiding Judge, and filed with the Clerk.

DCXXI. If the bill of exceptions be not settled at the trial, it
must be prepared and served within five days thereafler on the
public prosecutor or prosecuting counsel who may, within five
days, serve on the defendant or his counsel amendments thereto.
The deferdant may then, within five days, serve the prosecuting
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attorney with a notice to appear before the presiding Judge of
the Court, at a specified tirne, not less than five nor more than
ten days thereafter to have the bill of exceptions settled.

DCXXII. At the time appointed the Judge mustsettle and sign
the bill of exceptions.

DCXXTII. The time for preparing the bill of exceptions or the
amendments thereto or for settling the same, may be enlarged
by the consent of the parties or by the presiding Judge or by a
Judge of a Superior Court, but by no other officer.

DCXXIV. If the bill of exceptions be not served -within the
time above prescribed or within the enlarged time therefor as
also above prescribed, the exceptions are deemed abandoned.
If it be served and the parties omit, within the time limited as
above, the one to prepare amendments and the other to give no-
tice of appearance before the Judge, they are respectively deem-
ed, the one to have agreed to the bill of exceptions and the other
to the amendments.

DCXXYV. The bill of exceptions must contain so much of the
evidence only as is necessary to present the questions of law upon
which the exceptions were taken, or as may shew that the deci-
sion excepted to has not prejudiced the substantial rights of the
defendant ; and the Judge must, upon the settlement of the bill,
whether agreed to by the parties or not strike out all other mat-
ters contained therein.

DCXXV1. The bill of exceptions must be filed with the Clerk
of the Court at the time of or before taking the appeal.

CHAPTER IL
NEW TRIALS.

627. New trial defincd.
628. By what Court granted.
629. Its effect.
630, In what cases it may be granted.
631. Must be applied for before judgment, on motion for arrest, and only
upon leave of the Court.
‘632, Court to prescribe time and manner of making the application.
633. Presence of applicant not necessary.
634. Granted to convicted only, though others acquitted.
635. New trial on application of prosecutar.
636. Verdict for defendant on special plea cannot beset aside.
637. Verdicts not to be explained by afhidavits, &e.
638. Suspension of entry of judgment for four days.
639. Iodictment for perjury of witness not ground for postponing judgment
640. When inferior Court can grant & venire de novo.

DCXXVIL. A newtrial is a re-examination of the issue in the
same Court, before another Jury, aftera verdict has been given.
5 T, R. 486; 1 Ch. C. L. 654, Ch. Burns’ Just. New Trial

DCXXVIIL Anew trial can be granted by the Conrt in which
he former trial was had only in the cases provided above,
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and it may be granted at the discretion of the Court, after the
time limited for motions for new trials, if the Court is satisfied
that justice has not been done.

5T.R. 486; 11 East. 369;1 Ch. C. L. 659;3 M. & S, 10.

DCXXIX. The granting of a new trial places the parties in
the same position as if no trial had been had. Allthe testimony
must be produced anew ; and the former verdict cannot be used
or referred to either in evidence or in argument,

Liv. Code of Proced. art. 403,

DCXXX. The Court in which a new trial is had upon an issue
of fact, has power to grant anew trial when a verdict has been
rendered against the defendant by which his substantial rights
have been prejudiced, upon his application in the following
cases:

1. When the trial has been had in his absence, if the indict-
ment be for a felony:

2. Where the Jury has been improperly summoned or return-
ed or for a challenge iraproperly disallowed :
1 Ch. C. L. 655.

3. When the Jury has received any evidence out of Court
other than that resulting from'a view, as provided above,

4, When the Jury have separated without leave of the Court
after retiring to deliberate upon their verdict, or been guilty of
any misconduct by which a fair and due consideration of the case
bas been prevented:

1Wils. 48; 4 B. & A. 273; 2 Tidd, 922; 1 Ch. C. L. 655.

5. When the verdict has been decided by lot or by any means
gther than a fair expression of opinion on the part of all the
urors :

6. When the Court has misdirected the Jury in a matter of
law or has refused to instract them as prescribed above.

7. Whenthe verdict is contrary to law or evidence—(R. & R.
88, 332; 1 Camp. 334; East. P. C. 350, not law; 7 Ad. & El
330;1C. M. & R. 919; 4 Ad. & EL 53.) Butnomore than two
new trials can be granted for this cause alone.

8. Where for any other cause the awarding of a new trial
shall appear to the Court to be essential to justice.
1 Ch. C. L. 654, 658; 2 Tidd. 906.

DCXXXI. Theapplication for a new trial must be madebefore
judgment and before motion in arrest or bar of judgment, (1 Ch.
C. L. 658 ; 2 Tidd. 912, 913), and can be made only upon leave
granted by the Court, on application within four days after
verdict recorded, (5 T.R. 486; 1 Ch. C. L. 654, et. seq.)

DCXXXIL If leave be granted the Court must prescribe the
time and manner of making the application.

DCXXXII. The presence of the defendant is not necessary on
motion for new trial or its allowance or otherwise.
Contra.1 Ch. C. L. 659; 2 D.&R. 46; 6 D. & R. G5.

7169
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DCXXXIV. New trial may be granted only to the defendant
or defendants convicted, whether other or others are acquitted.
1 Ch. C. L. 659; 6 T. R. 638, 640; 11 East. 307.

DCXXXYV. A new trial may be had in the same manner on
the applicaticn of the prosecutor when the party acquitted shall
have kept back any witness for the prosecution or been acquitted
by fraudulent means or practice.

1Ch.C. L.657; 6 B. & Ald. 52;2 B.& Ad. 606 ;4 M. &
Sel, 337 ; 6 East. 315,

DCXXXVL A verdict for defendant on a special plea in bar
cannot be set aside, although it be against evidence and the
Judge’s direction.

2 Moody. C. C.9.

DCXXXVI. Affidavits of Jurors not admissible to explain
their verdict or their reasons for giving it, but are so admissible
to repel charges of misconduct by them,

Cornish & Dakio. Exch. East. T. 1845; Handwicke &
Hopkins ; 14 Law Journal.

DCXXXVI. The Court shall in all cases suspend entering
up judgment of conviction or acquittal, provided the application
therefor be made within four days after verdict recorded.

16 East. 223; 2Ch. R.215; 1 B & Ald.63: 5 M. & S.
322 ; 1 Ch. C. L. 660.

DCXXXIX, The indictment of a witness for perjury not a
ground to postpone judgment on conviction.
: 1 W. BL 404; 3 Burr. 1837.

DCXL. No inferior Court can grant venire de novo upon the
merits, except only for some irregularity apparent on the face of
the record.

13 East, 416, n. b.; 1 Ch. C. L. 657,

CHAPTER IIL
ARREST OF JUDGMENT.

———t—_

641. Motion in arrest of judgment defined, and upon what defects
founded.
642. Court may arrest judgment without motion.
643. Motion, when and how made.
644. Effect of arresting the judgment.
645. The presence of the defendant necessary.
646, 647, When arrest of judgment allowed.
648. Proof of identity.-
649, 650. When judgment shall not be arrested.
651. When defendant to be bailed or discharged.
652. On Crown cases rcserved.

DCXLL A motion in arrest of judgment is an application, on
the part of the defendant, that no judgment be rendered on 2
plea or verdict of guilty, or on a verdict against the defendant
on a plea of a former conviction or acquittal. It may be founded
?n any of the defects in the indictment, mentioned hereinbe-

ore.
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DCXLI. The Court may also,on its own view of any of these
defects, arrest the judgment, without motion,
1 East, 146; Stcph. C. L. 332.

DCXLI. The motion must be made after a rule absolute to
enter a verdict for the Crown (4 Jur. 431) it roay also be made
before or at the time when the defendant is called for judgment.
If made before, it must be on notice to the Prosecuting Attorney
or in his presence.

DXLIV. The effect of allowing a motion in arrest of judg-
meat, is to place the defendant in the same situation in which he
was before the indictment was found.

DCXLYV. The presence of the defendant in Court is necessary
in order to move in arrest of judgment unless excused by the

Court.
2 Burr. 834, 930; I W. BL 269.

DCXLVL Judgment may be arrested if pardon have been
cranted since arraignment (4 BL Com. 402) but the arrest to be
subject to the same rules and regulations as for pardon pleaded
upon arraignment ; Provided that such pardon shall not be deemed
to include & conviction of felony unless it is therein particularly
mentioned (Hawk. P. C. b. 2,¢.37,5. 8 ; 4 Bl. Com. 409 ; 1 Ch.
C. L. 770) and no property forfeited by the conviction shall be
revested in him without express words of restitution (Hawk. P.
C. b. 2, ¢. 35, s. 64 ; Ch. Burns’ Just « Pardon.”)

DCXLVI. Judgment may also be arrested upon defects appa-
rent (4 Burr. 2287 ; 1 Ld. Raym. 231) in any part (1 Ch. C. L.
662; Ch. Burns’ Just. “Judgment”) of the record, and which
regard either the jurisdiction of the Court, the statement of the
offence (4 BL Com. 375, cases cited Ch. Burnsg' Just-¢ Indictment,”
« Judgment™) or any of the praceedings of the Court (1 Ch. C. L.
662 ; Ch. Bumns’ “ Judgment.”)

DCXLVIIL. If the offender have been out of custody since his
conviction or on being brought up for judgment deny that he is
the person convicted, his identity shall be tried by a Jury to be
immediately empanelled by direction of the Court, withoat chal-
lenge to any of the Jury but with counsel to assist him.

4 BL Com. 396; 1 Bl. Rep. 6; 4 Bl Rep. 45; Fost,
42; 1 Ch. C. L. 777, and cases cited therein.

DCXLIX. No Judgment after verdict upon any indictment or
information for any felony or misdemeanor, shail be stayed or
reversed for want of a similiter, nor by reason that the Jury pro-
cess has been awarded to a wrong officer upon an insufficient
suggestion, nor for any misnomer or misdescription of the officer
returning such process, or of any of the jurors,nor because any
person has served upon the Jury who has not been returned asa
juror by the Sheriff’ or other officer; and that where the offence
charged shall be an offence theretofore created by any Statute,
or subjected to a greater degree of punishment, or excluded from
the benefit of clergy, by any Statute, the indictment or informa-
tion shall after verdict be held sufficient if it describe the offence
in the words of the Statute creating the offence, or prescribing
the punishment, or excluding the offender from the benefit of

clergy.

DCL. No judgment upon any indictment or information for
any felony or misdemednor, whether after verdict or outlawry,
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or by confession, default or otherwise, shall be stayed or reversed
for want of the averment of any matter unnecessary to be
proved, nor for the omission of the words, “ as appears by the
record,” or of the words “with force and arms,” or of the words
“against the peace,” nor for the insertion of the words “against
the form of the Statute,” instead of the words, “against the form
of the Statutes,” or vice vers, nor for that any person or persons
mentioned in the indictment or information is or are designated
by a name of office or other descriptive appellation.

DCLI. If from the evidence on the trial, there is reasonable
ground to believe the defendant guilty, and a new indictment
can be framed upon which he may be convicted, the court may
order him to be re-committed to the officer of the proper district
or county, or admitted to bail anew, to answer the new indict-
ment. If the evidence show him guilty of another oftence, he
must be committed or held thereon; and in neither case is the
verdict a bar to another prosecution or indictment for the same
offence. But if no evidence appear, sufficient to charge him
with any offence, he must, if in custody, be discharged, or if
admitted to bail his bail is exonerated, and the arreést of judg-
ment operates as an acquittal of the charge upon which the
indictment was founded ; provided that such acquittal shall be
no bar to any other prosecution for the offence of which he is
acquitted.

4 BL Com. 875; 1 Ch. C. L. 720; Bums' just * judgment,”

DCLIL. On a Crown case reserved, a defendant’s counsel is
not allowed to answer objections apparent on the face of the
{ndictment and which are the proper subject of a writ of error.

1C. & M. 656
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TITLE IX.
OF THE JUDGMENT AND EXECUTION,.

——

1. The judgment,
2. The execution,

CHAPTER L
THE JUDGMENT.

653,654. Time for pronduncing judgment, to be appointed by the Coust.
655. Benefit of clergy is abolished.
656. In felony, defendant must be preseat. In misdemeanor, judg-
ment may be pronounced in his absence.
657. When defendant is in custody, how brought before the Court
for judgment.
658. How brought before the Court, when he is o bsil.
659, Beuch swarrant to issue.
660. Form of bench warrant.
661, 662, Bervico of the bench warrant.
€68. Arraignment of defendant for judgment.
£64. What cause may be shown against the judgment,
665. If no sufficient cause shown, judgment 1o be pronounced.
666. Court may summarily inquireinto circumstances in aggravation
or mitigation of punishment. ’
667. Testimony, how given.
668. No otber testimony or representations to be received.
669. Violation of last article, how punished.
670,671,672, Practice when defendont is bronght up for judgment,
673, Judgment of death recorded.
674. Same cffect as if pronounced.
675. And conviction in certain cases to be submitted to Governor,
676. Governor may require opinion of Judges.
677. Governor only can reprieve.
678. Governor's warraot for execution,
679. Pricon regalations as to convicts under sentence of death.
680, Hard labor with.imprisonment,
681. Punishment of accessories.
682, Pillory abolished.
683. Two judgments of imprisonment to be in succession.
684. Direction of imprisonment on jodgment to pay a fine.
685, Judgwent against several according to several offences.
686, Judgment may bo for misdemeanor if facts in verdict for felony
show the less offence.
687. Court cannot supply defects in special verdict.
688, Person under sentence of death cannot be brought up for other
sentence.
689, Court may reduce judgment for penalty.
€90. So on miscalculation of amount of fine.
691. Time and place of execution no part of sentence.
692, 693. Judgment in case of nuisance.
694. Judgment roll.

Aoy o——

DCLIL After a plea or verdict of guilty, or after a verdict
egainst the defendanton a plea of a former conviction or acquit-
: pl6e
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tal, if’ the judgment be not arrested, or a new trial granted, the
Court must pronounce judgment within a time to be appointed,
2 Hale, B C. 401 ; 2 M. & S, 71.

DCLIV. The time appointed must be at least four days after
the vérdict, if the Court remain in session so long, or if not until
some future day in the following term on which the Court shall
be duly held.

DCLV. Benefit of clergy with reference to persons convicted
of felony is abolished.

DCLVL For the purpose of judgment, if the conviction be for
a felony, the defendant must be personally present; if it be for
a misdemeanor, judgment may be pronounced in hisabsence.

DCLVIl. When the defendant is in custody, the Court may
direct the officer in whose custody he is, to bring hiin before it
for judgment ; and the officer must do so accordingly ; if he be
in custody of another Court he must be brought up on Habeas
Corpus.

DCLVIIL If the defendant be at large without bail or have
been discharged on bail, and do not appear for judgment, when
bis personal attendance is necessary, the Court, in addition to
the forfeiture of the recognizance of bail may. direct the issue of
a bench warrant for his arrest.

4 Bl. Com. 375; 1 Ch. C.L. 691.

DCLIX. The Clerk, on the application of the Prosecuting
Attorney, may accordingly, at any time after the order, whether
the Court be sitting or not, issue a bench warrant into any
county or counties of this Province.

DCLX. The bench warrant must be substéntially in the fol-
lowing form :

“ District or county of [as the case may be.)
“ In the name of our Sovereign Lady the Queen.

“ To any Sheriff, constable or paliceman in. this Province,
“ A. B. having been on the day of
[sean.] “18 , duly convicted in the Court [as the case may be]
“ of the crime of [designating it generally.]

“You are therefore commanded, forthwith to arrest the above
“named A. B., and bring him before that Court for judgment ;
“ or if the Conrt have adjourned for the term, you are to deliver
¢ him into-the custody of the Sheriff’ of the district or county of

“ [as the case may be, or in the city of “to the keeper of the
« prison of the city of A

“ City of [as the case may be] the day of
“ 1850.

“ By order of the Court.
“E. F. Clerk.”

DCLXL The bench warrant may be served in any district or
county, in the same manner asa warrant of arrest ; except when
served in another district or county it need not be indorsed
therein. ' :

DCLXIil. Whether the bench warrant be served in the dis-
trict or county in which it was issued or in another, the officer
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must arrest the defendant and bring him before the Court or
commit him to the officer mentioned in the warrant according to
the command thereof.

DCLXIH. When the defendant appears for judgment he must
be informed by the Court ar by the Clerk under its direction,. of
the nature of the indictment, and of his plea and the verdict, if
any thereon; and must be asked whether he have any.legal
cause to show why judgment should not be pronounced against
him.

DCLXIV. He may show for cause against the judgment,

1. That he is insane ; and if, in the opinion of the Court, there
he reasonable ground for believing him to be insane, the ques-
tion of his insanity must be tried as provided in this Code.
If upon the trial of that question the Jury find thatc¢he is
sane, judgment must be. pronounced ; but if they.find him
insane he must be conimitted to the Provineial Lunatic Asylum
until he becomes sane; and when notice is given of that fact,
as provided herein, he must be brought before the Court for
Jjudgment :

2. That he has good cause to offer either in arrest of judg-
ment or for a new trial ; in which case the Court may in’ its dis-
cietion, order the judgment to be deferred and proceed to decide
upon the motion in arrest of judgment or for a new trial.

DCLXYV. If no sufficient cause be alleged or appear to the
Court why.judgment shoald not be pronounced, it must there-
upon be rendered, in his presence if for felony, but if for misde-
meanor his presence is not necessary. -

Howk. P. C. b. 2, c.48, 8.17; 4 C. & I, 538; Com. Dig.
Indictment N.; 1 Ch. C. L. 695; 3 Burr. 1784.

DCLXVI. Aftera plea or verdict of guilty in a case where a
discretion is conferred upon the Court as to the extent of the
punishment, the Court upon the suggestion of either party that
there are circumstances which may be properly taken intoview
either in aggravation or mitigation of the punishment, may in its
discretion heor the same summarily at a specified time and upon
such notice to the adverse party as it may direct.

4C. & P.538.

DCLXVIL. The circumstances must be presented b aﬁida.vig.
taken ont of Court but subject to be rebutted by counter
affidavits,

3 T. R. 428,

DCLXVIIL No affidavit or testimony or representation of any
kind, verbal or written, can be offered to or received by the
Court or a member thereof, in aggravation or mitigation of
punishment, except as provided in the two last articles.

Provided that affidavits in aggravation are not admissible on
a charge of felony, although the indictment has been removed
into the Court of Queen’s Bench.

9D.&R. 174,

DCLXTX. A violation of the last article is punishable. as a
misdemeanor on the part of the person offering or receiving the
affidavit or representation; and the. person offering it may, in
addition, be punished by the Court for.2 contempt.
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DCLXX. ‘Where a defendant isbrought up for judgment after
verdict, the defendant’s affidavits shall be read first, then those of
the prosecution, after which the defendant’s counsel is heard
and then the counsel for the prosecution (2 T. R. 683; 7 Ad. &
E. 593.) This rule is reversed in each particular when the. de--
fendant is brought up without verdict.

DCLXXI. The first rule applies where several defendants are
brought up after judgment by defauit and others after verdiet
2M. &R 406;7 Ad. & EL 582, 593.

DCLXXIL If no affidavitsare produced, the defendant’s coun-
sel are first heard and-then the counsel for the prosecation.

7 T.R.683; Cornet's P. 153.

DCLXXIM. Whenecver any offender shall hereafter be. con-
victed before any Court of Criminal Judicature of any crime for
which such offender shall be liable to the punishment of death,
it shall and may be lawful for such Court to direct the proper
officer, then being present in the Court, to require and ask, (where-
upon such officer shall require and ask) whether such offender
bath or knoweth anything to say why judgment of death shonld
not be recorded against such offender, and in case such offender
shall not allege any matter or thing sufficient in law to arrest or
bar such judgment, the Court shall and may and is hereby
authorized to abstain from pronouncing judgment of deathupon
such offender, and instead of pronouncing such judgment to order
the same 10 be entered of record, and thereupon such proper
officer as aforesaid shall and may and is hereby authorized to
enter judgment of death on record against such offender in the
usual and accustomed form, and in such and the same manner
as is now used, and as if judgment of death'bad actually been
pronounced in open Court against such offender by the Court.

DCLXXIV. A record of every such judgment so entered, as
aforesaid, shall have the like effect to all intents and be followed
by all the same consequences as if such judgment had actually
been pronounced in open Court.

DCLXXV. Whenever any offender shall hereafter be con-
victed before any Court of Criminal Judicature, of any offence
for which such offender shall be liable to and shall receive sen-
tence of death it shall be lawful for the said Court, and such
Court is hereby required to order and direct such execution to be
doue on such offender not sooner than three months after such
sentence recorded and to order the defendant to remain in close
confinement until such sentence be executed or the defendant be
otherwise disposed of ; and the said Court shall immediately
after such sentence order the proper officer to transmit forthwith
to the Governor the whole record of the proceedings certified by
him for the consideration of the Governor aforesaid. '

DCLXXYVI. The Governor may thereupon require the opin-
ion of the Judges of the Superior Courts and of the Public Sro-
secutor, or of any of them, upon the statement so furnished.

DCLXXVIL' No Judge, Court or officer, other than the Gov-
ernor, can reprieve or suspend the execution of a judgment of
death, except the Sheriff, in the cases provided in the next eight
articles.

DCLXXVII. No person so imprisoned shall be executed in
pursuance of such sentence until a warrant shall be issued by
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the Governor, under the Great Seal of this Province, directed to
the Sheriff of the district or county where the defendant is im-
prisoned, commanding the Sheriff to cause the sentence of death
to be carried into execution in his district or county, which war-
rant the Sheriff shall obey as therein directed.

DCLXXIX. Every person sentenced to death shall, after judz-
ment, be confined in some safe place within the prison, apart
from all other prisoners, and shall be fed with bread and water
only, and with no other food or liquor, except in case of receiv-
ing the Sacrament, or in case of any sickness or wound, in which
case the surgeon of the prison may order other necessaries to be
administered ; and no person but the gaoler and his servants,and
the chaplain and surgeon of the prison, shall have access to any
such convict, without the permission in writing, of the Court or
Judge before whom such convict shall have been tried, or of the
Sheriff’ or his Deputy.

DCLXXX. Wherezny person shall be convicted of any offence
punishable under this Act, for which imprisonment may be
awarded, it shall be lawful for the Court to sentence the offen-
der to be imprisoned, or to be imprisoned and kept to hard labor
in the eommon goal, or house of correction, and also to direct
that the offender shall be kept in solitary confinement for any
portion or portions of the term of such imprisonment or of such
imprisenment with hard labor, not exceeding one month at any
one time, and not exeeding three months in any one year, as to
the Court in its discretion shall seem meet; provided that the
last article shall not apply to the punishment of imprisonment
in the Penitentiary.

DCLXXXL In the case of every felony, every principal in
the second degreo, and every accessory before the fact, shall be
pumishable with death or otherwise, in the same manner as the
principal in the first degree is by this Act punishable; and every
accessory after the fact to any felony punishable under this Act,
(except only a receiver of stolen property,) shall on conviction
be liable to be imprisoned for any term not exceeding two years;
and every person who shall aid, abet, counsel or procure the
commission of any misdemeanor punishable sunder this Act,
shall be liable to be indicted ag a principal offender.

DCLXXXIL The punishment of the pillory is abolished.

DCLXXXIMI. If the defendant have been convicted of two or
more offences, before judgment on either, tho judgment may be
that the imprisonment npon any one may commeace at the
expiration of the imprisonment upon any other of the offences.

G. ¢, ¢ 29, 6. 105 1 Leach, 536; 1 Ch, C. L. 718.

DCLXXXIV. A judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be satisfied,
specifying the extent of the imprisonment; and when the offen-
ders are jointly convicted the fine may ba joint.

1Ch. C,L.718.

DOLXXXV. Where two or more are indicted for an offence,
including a lesser one of the same degree, and onc or more are
convicted of the greater and others of the lesser offence, judg-
ment may be severally given cceording to their different offences.

1 Mood. 520.

yles
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DCLXXXVI. If a general verdict of felony be rendered on ay
indictment thevefor, but the first, in the opinion of the Court, shew
a misdemeanour only, the judgment shall be for the latter.

Str.1133; 1 R. & M. 397.

DCLXXXYVIL On special verdiot the Court is strictly confined
to the facts expressly found and cannot supply any want by ar.
gument or implication from what is found. '

Hawk.P. C. b. 2, ¢. 47,8. 9.

DCLXXXVIIL No person under sentence of death shall be
brought ap toreceive another sentence. R &R
‘ . & R, 268

DCLXXXIX. If the extent or amount of penalty is discretion-
ary.with the Court, it shall not be excessive, (8 D. & R. 173; §
B. & C. 395), and the Court may vary that extent and amount, at
any time and from time to time during the term, assizes or ses-
sions in which the judgment therefor shall have been pronounced.

1 Ch. C. L. p. 722; Hawk P.C. b. 2, c. 48, 5. 20.

DCXC. If the amount of a fine has been miscalculated, the
Court, on motion, may alter the rule for judgment and entry roll
for so much (3 Smith, 366), but not after the judgment has been
formally recorded.

1 Chb. C. L. 722; Ch. Bunn. “Judgment.”

DCXCL The time and place of execution of a felon are no
part of the sentence.

1 Leach, 67; 3 Bro. P. 0.517.

DCXCIL Upon conviction of a nuisance which is alleged to be
& continuing nuisance, judgment is to be given for its abatement.
8 T. R. 142; 7 T. R 467.

DCXCIL The judgment may be saspended if the Court be
satisfied that the nuisance is abated (13 East. 164) or money
given for its abatement, (Corner’s P. 144.)

DCXCIV. When judgment upon a conviction is rendered, the
Clerk must enter the same upon the minutes, stating briefly the
offence for which the conviction has been had, and must imme-
diately annex together and file the following papers, which con-
stitute the judgment roll : _

1. A copy of the minutes of a cliallenge interposed by the de-

fendant to the panel of the Grand Jury or to an individual Grand
Juror and the proceedings and decision thereon :

2. The indictment and a copy of the minutes of the plea or
demurrer:

3. A copy of the minutes of a challenge which may have been
interposed to the panel of the trial Jury or to an individual Juror
and the proceedingsand decision thereon, i

4. A copy of the minutes of the trial :

5. A copy of the minutes of the judgment:

6. The bill of exceptions if there be one.
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CHAPTER j1.
THE EXECUTION.

695. Authority for the execution of a judgment, except death. .

696. Commitment of the defendant.

697. Judgment of imprisonment, by whom and how executed.

£98. Power of Sheriff to require assistance. Refussl to assist, how
punished. )

£§99. Warrant of esccution upon judgment of death. Time of execur
tion.

700. Presidiog Judge to transmit warrant to Sheriff.

701. If good reason to supposc defendant insane, Jury toinquire into
it, bow and by whom ordered.

702. Duty of public prosecutor upon the inquisition.

703. Inquisition, how certified and filed.

704, 705. Proceedings upon the finding of the jury.

706. If good renson to suppose femnle defendant pregnant, jury to

inquire into it, how and by whom ordered. Proceedings upon
_ the inquisition.

707. Proccedings upon the finding of the jury.

708. Proceedings when judgment of death, remaining ia force, has not
been executed.

709. Punishment of death, how inflicted.

710. Execution, where to take place.

711. Who to be present at the execution.

712, Certificatd of the exccution.

713. Certificate, bow filed and published.

714. Commencement of imprisonment in Penitentiary.

715, No exccution is lawful which varies from the judgment.

716. Execution to be done as required by the watrant.

717. If not dead after cut down, to be bung again.

718. Fines and penalties, how levied by Sheriff.

719. Writ of execution.

—pnpe—

DCXCV. When a judgment except of death has been pro-
nounced, a certified copy of the entry thereof upon the minutes
must be forthwith furnished to the officer whose duty it is to exe-
cute the judzment, and no other warrant or authority is necessary
to justify or require its execution.

4 Bl. C. 403; 2 Hale, P. C. 410; 1 Ch. C. L. 780 ef seq.

DCXCVI. If the judgment be imprisonment, or a fine and im-
prisonment until it be paid, the defendant must forthwith be
committed to the custody of the proper officer and by him de-
tained until the judgment be complied with, and the period of
. such imprisonment shall be held to commence from the period of
the passing of such sentence.

DCXCVH. When the judgment is imprisonment in a district
or connty jail, or a fine and that the defendant be imprisoned
until it be paid, the judgment must be executed by the Sheriff’ of
the district or county. In all other cases when the sentence is
imprisonment, the said Sheriff must deliver the defendant to the
proper officer in execation of the judgment.

DCXCVI, If the judgment be imprisonment except in a dis-
trict or connty jail, the Sheriff must deliver a copy of the entry
of the judgment upon the minutes of the Court together with the
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body of the defendant, to the keeper of the prison in which the
defendant is to be imprisoned. :

DCXCIX. The Sheriff or his deputy while conveying the de-
fendant to the proper prison, in execution of a judgment of im-
prisonment, has the same authority to require the assistance of
any person in the Province in securing the defendant and in
retaking him if he escape, as if the Sheriff were in his own dis-
trict or county ; and every person who refuses or neglects to assist
the Sheriff when so required, is punishable as if the Sheriff were
in his own district or county.

DCC. When judgment of death is rendered the presiding
Judge must sign and deliver to the Sheriffof the county a war-
rant, stating the conviction and judgment, and appointing a day
on which the judgment is to be executed, which must not be less
than three months from the time of the judgment.

DCCL. If,‘after judpment of death, there be good reason to
suppose that the defendant has become insane, the Sheriff’ of the
county, with the concurrence of a Judge of the Court by which
the judgment was rendered, may summon from the list of Grand
Jurors, a Jury of twelve persons to inguire into the supposed
insanity, and must give irnmediate notice thereof to the Prose-
cuting Attorney of the district or county.

DCCIL. The Prosecuting Attorney must attend the inquisition,
and may produce witnesses before the jury; for which purpose
he may issue process in the same mauner as for witnesses to
attend before a Grand Jury ; and disobedience thereto may be
punished at the next Criminal Court in the district or county, in
the same manner as disobedience to process issued by that Court.

DCCII. A certificate of the inquisitior must be signed by the
Jjurors and the Sheriff, and filed with the Clerk of the Court in
which the conviction was had.

DCCIV. If it be found by the inquisition that the defendant
is sane, the Sheriff may execute the judgment ; but if it be found
that he is insane, the Sheriff must suspend the execution of the
Jjudgment until he receive a warrant from the said Judge who
shall have tried the question of insanity. directing the execution
of the judgment.

DCCV. If the inquisition find that the defendant is insane, the
Sheriff must immediately transmit it to the Governor, who may,
when the defendant becomes sane, issue a warrant appointing a
day for the execution of the judgment.

DCCVL When there is good reason to suppose that a female,
against whom judgment of death is rendered, is pregmant, the
Sheriff of the county, with the concurrence of a Judge of the
Court by which the judgment was rendered, may summen a Jury
of six physicians of the county to inquire into the supposed
pregnancy. Immediate notice thereof must be given to the
Attorney of the section of the Province. The provisions of arti-
cles and , apply to the proceedings upon the inquisition.

DCCVIL If it be found by the inquisition that the female is
not pregnant the Sheriff’ must execute the judgment. If, however,
in the case of a female, it be found that she’is pregnant, the
Sheriff must suspend the execation of the judgment and trans-
mit the inquisition to the Governor.
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- DCCVIIL, When the, Governor is satisfied that the female is

no longer pregnant, he may issie his warraut appointing a day
for the execution of the judgment.

DCCIX. If, for any reason, a Jjudgment of death have not
been executed, and it remains in force, any Superior Court, on
the application of the prosecuting Attorney of the district or
county where the conviction was had, must order the defendant to
be brought before it; or if he be at large, a warrant fot his
apprehension may be issued by that Court, or by a Judge thereof.

DCCX. Upon the defendant being brought before the Court it
must inquire into the facts, and if no legal reason exist against
the execution of the judgment, must make an order that the
Sherifl” of the proper district or county execute the Jjudgment at
a specified time. The_Sheriff must execute the Judgment
accordingly.

DCCXI. The punishment of death must be inflicted by hang-
ing the defendant by the neck until he be dead.

DCCXII. A judgment of death must be executed within the
walls of the jail of the district or county in which the convic-
tion was had, or within a yard or enclosure adjoining the jail.:

DCCXIN. The Sheriff or his Deputy of the county must be
present at the execution, and must require the presence of two
physicians and four reputable citizens, to be selected by him.—
He must also, at the request of the defendant, permit any minis-
ter of the gospel whom the defendant may name, and anyof his
relatives, to attend the execution ; and also such peace officers as
the Sheriff or under-sheriff may deem proper. But no other
persons than those mentioned in this section, can be present at
the execution ; nor can any person under age be allowed to wit-
ness the same,

DCCXIV. The Sheriff or his Deputy attending the execn-
tion must prepare and sign with his name of office a certificate
setting forth the time and place of the execution, and that the
Jjudgment was executed upon the defendant, according to the
provisions hereinbefore contained ; and must cause the certificate
to be signed by the public officers,and by at least three persons
not relatives of the defendant, who witnessed the execution.

. DCCXYV. The Sheriff or his Deputy must cause the certifi-
cate to be filed in the office of the Clerk of the Peace for the
district or county where the execution was had, and a copy
thereof to be published in the Gazette of Canada, and in one
newspaper if any printed in the district or county.

DCCXVL The period of imprisonment in the Provincial
Penitentiary, in pursuance of any sentence passed under this
Act or under any other Act relating to the punishment of offences
by confinement and imprisonment in the Provincial Penitentiary,
shall be held to commence from the period of passing such sen-
tence whether the convict upon whom such sentence shall be
passed, shall be removed to the 3aid Provincial Penitentiary forth-
Wwith, or be detained in custody in any other prison or place of
confinement previously to such removal.

wlég
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DCCXYVIL No execution is lawful which varies from the
judgment, unless such variation be warranted by some express
and lawful authority.

Hawk. P. C. b. 2, ¢. 51, 6. 8 ; Fost. 269, 270,

DCCXVTIL In capital cases execution is to be done upon the
offender at the time and place specified in the warrant.

DCCXIX. I the offender after hanging be cut or taken down
gego(;-e he is actually dead, he shall be again hanged until he be
ead.
2 Hale, P. C. 412; 4 BL Com. 405.

DCCXX. After judgment a warrant may issue to bring in the
party convicted if he is not in custody.

DCCXXI. Fines and penalties shall be levied by the Sheriff
by warrants of distress ar execution as in civil oases.

DCCXXIL A writ of restitution when allowed to a party shall
be granted by the Court and executed by the Sheriff as other
writs, but the granting of such writ is discretionary with the

Court.
5 Ad. & EIL 526;3 M. & R. 826,
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TITLE X.
OF APPEALS AND REMOVALS.

oo

. Appeals, when allowed, and how taken.
. Dismissing an appeal for irregularity.
. Argument of the appeal,

. Judgment upon gppeal.
. Removal of Indictment.

Vb L) N me

CHAPTER L
APPEALS, WHEN ALLOWED, AND HOW TAKEN,

728. Writs of error and of certiorari, abolished.
724. Appeal substituted, as provided in this chapter.
725-730, Proceedings in appeal.
781. Parties, how designated in appeal.
732. In what cases appeal may be taken by defendant.
783. In what cases by the Qucen.
784, 735. In what cases by either party.
736. Must be taken within one year after judgment
787, 738. Appeasl, how taken.
789. Appeal by the Quecn, not to stay or affect the judgment until
reversed.
740. Stay of proceedings on appeal from judgment of conviction,
741, Stay, upon appeal to Superior Court from judgment of lower

Court affirming judgment of conviction.
742. Certificate of stay not to be granted but on notice to prosecutor
or his Attorney.

743, 744. Efiect of the stay.
745. Transmitting the papers to the appellate Court.

DCCXXI. Writs of error and of certiorari in eriminal ac-
tions as they have heretofore existed, are abolished ; and hereaf-
ter the only mode of falsifying or reviewing a judgment or order
in a criminal action, is that prescribed by this chapter.

DCCXXIV. The party aggrieved whether the Queen or the
defendant, may appeal from such a judgment or order in the
cases prescribed in this chapter.

1 East. 303; 49 R.161; 2 T. R. 8%; 4 Burr?456; 4 M. &, 8. 748.

DCCXXY. The appeal may be taken for mattzr not apparent
upon the face of the record, and for matter apparent upon the
face thereof.

DCCXXVL Matter not apparent is the want of authority in
the Court, person or persons by whom the judgment or order
was pronounced.

1 Hale, P. C. 661 ;4 Bl C. 801; 1 Ch. C. L. 644, 6,7,
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DCCXXVIL. Matter apparentis all such as is sufficient to ar-
rest or bar a judgment (1 Ch. C. L. 752), and also any material
defect in the judgment itself (1 Ld. Kenyon, 48, 267; 1 Ch. C.
L. 752),as sentence to punishment not warranted by law (R. &
R. 253.)

DCCXXVII. An appeal upon a judgment in fact can be as-
signed for error which contradicts the record.
2B. & Ad. 362; 4 C. & P, 415,

DCCXXIX. On an appeul, the indictment and other proceed-
ings thereon must be removed into the Court of Appeal.
1 Ch. C. L. 749.

DCCXXX. A judgment of an inferior Court can only be
reversed in appeal.

DCCXXXI. The party appealing is known asg the appellant
and the adverse party as the respondent. But the title of the
action is not changed in consequence of the appeal.

DCCXXXII. An appeal to the Court of Appeal may be taken
by the defendant from a judgment on a conviction ; and upon the
appeal any actual decision of the Court or judgment appealed
from in an intermediate order or proceeding forming part of the
judgment roll, may be reviewed.’

DCOXXXII. An appeal to the said Court of Appeal may be
taken by the Sovereign in the following cases, and no other:

1. Upon a judgment for the defendant, on a demurrer to the
indictment :

2. Upon an order of the Court, arresting the judgment.

DCCXXXIV. The defendant or his heir, executor or admin-
istrator only can sue out an appeal.

Hawk. P. C. b. 2, ¢. 50, 5 11 ; 4 Bl. Com. 392; 1 Ch. C. L. 747.

DCCXXXYV. Unless some real error be assigned, error in law
shall not be admitted, though error in fact may be admitted.
4 Burr. 2551,

DCCXXXVL An appeal must be taken within one month
after the judgment was rendered.

DCCXXXVI. An appeal must be taken by the service of a
notice in writing, on the Clerk with whom the judgment roli is
filed, stating that the appellant appeals from the judgment.

DCCXXXVIIL If the appeal be taken by the defendant, a
similar notice must be served on the prosecuting attorney of the
county or district in which the original judgment was rendered.

DCCXXXIX. If it be taken by the Sovereign a similar notice
must be served on the defendant if he be & resident of or impri-
soned in the city or county or district ; or if not, on the counsel
if any, who appeared for him on the trial, if hereside or transact
his business in the county or district. If the service cannot after
due diligence be made, the Appellate Court upon proof thereof
may make an order for the publication of the notice, in such
newspaper and for such time as it deems proper.
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DCCXL. At the expiration of the time appointed for the pub-
lication, on filing an affidavit of the publication, the appeal be-
comes perfected.

DCCXLL An appeal taken by the Sovereign in no case stays
or affects the operation of a judgment in favor of the defendant
nntil the judgment is reversed.

DCCXLIL. An appeal to the said Court of Appeal from a
judgment of conviction, stays the execution of the judgment upon
fyling withthe notice of appeal a certificate of the presiding
Judge of the Court in which the conviction was had, or of a Judge
of one of the Superior Courts that in his opinion there is a pro-
bable cause for the appeal, but not otherwise.

DCCXLII An appeal to the Court of Appeal from a judg-
ment of any Court of Crimiual Jurisdiction or any Judge thereof
affirming a judgment of conviction, stays the execation-of the
judgment appealed from upon filing, with the notice of appeal,
a certificate of a Judge of the Court of Appeal or of the Superior
Court, that in his opinion there is probable cause for the appeal,
but not otherwise.

DCCXLIV. The certificate mentioned in the last two articles
cannot, however, be granted upon an appeal on a2 conviction of
felony until such notice as the Judge may prescribe has been
given to the prosecating attorney of the section where the con-
viction was had, of the application for the certificate. But the
Judge may stay the execution of the judgment in the meantime.

DCCXLYV. If the certificate provided in articles 743 and 744
be given, the Sheriff must, if the defendant be in his custody,
upon being served with a copy of the order, keep the defendant
in his custody without executing the judgment, and detain.him
to abide the judgment upon the appeal.

BCCXLVL If before the granting of the certificate the execu-
tion of the judgment have commenced, the further execution
thereof is suspended, and the defendant must be restored by the
officer in whose custody he is, to his original custody.

DCCXLVIL Upon the sppeal being taken, the Clerk with
whom the notice of appeal is filed, must, within ten days there-
after, without charge, transmit a copy of the notice of appeal
and of the judgment roll to the Clerk of the Coart of Appeal.

CHAPTER IL
DISMISSING AN APPEAL FOR ‘IRREGULARITY.

————t

748. For what irregularity, and how, dismissd,
749. Dismissal for want of return.

DCCXLVIIL If the appeal be irregular in a substantial par-
ticular, bat not otherwise, the Court may, on any day in term,
on motion of the respondent, upon five days notice, with copies
of the papers on which the motion is founded, order it to be
dismissed.

%169
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DCCXLIX. The Court mayalso upon like motion, dismiss the
appeal, if the return be not made as hereinbefore provided,
unless for good cause the time for that purpose be enlarged.

CHAPTER IIL
ARGUMENT OF THE APPEAL.

750. Appeal to Supreme Court, how and where brought tv argument.

751. Appeal to Court of Appeal, how brought to argument.

752. Notice of argument to counsel for defendant.

753. Papers, by whom furnished, and effect of omission.

754. Judgment of affirmaoce may be without argument if appellant fif
to appear. Reversal only upon argument, though respondent faif
toappear.

755. Number of counsel o be heard. Defendant’s counscl to close tke
argument.

756. Defendant need not be present.

g

DCCL. An appeal to the said Court of Appeal may be
brought to argament by either party on four days notice, on any
day in term held by the said Court.

DCCLL If a counsel within four days after the appeal have
given notice to the prosecuting Attorney that he appearsfor the
defendant, notice of argument must be served on hini instead of
‘the defendant, otherwise notice must be served asthe Court may
direct.

DCCLI. When the appeal is called for argument, the- appel-
ant must furnish the Court with copies of the notice of .appeal
and judgment roll. If he fail to do so the appeal mustbe dis-
missed, unless the Court otherwise direct. =~

DCCLIIL Judgment of affirmance may be given without
argument if the appellant fail to appear. But jndgment of
reversal can only ge given upon argument though the respon-
dent fail to appear. : ' ’

DCCLIV. Upon the argument of appeal, if-the offence be pun-
ishable with death, two counsel on each side must be heard, if
they require it, except in reply, <vhen only one shall be heard.—
In any other case the Court may in its discretion, restrict the
argument to one counsel on each side. The counsel for the
defendant is entitled to the closing argument.

DCCLV. The defendant need not personally appear,in the
appellate Court.
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CHAPTER IV.
JUDGMENT UPON APPEAL.

hnheneans.

756. Court to give judgment, without regard to technical errors, defects
or exceptions, not affecting substantial rights. ’
757. May reverse, affirm or modify the judgment, and order a new trial-
758. New trigl, where to be had. ' T
73). Defendant to be discharged on reversal of judgment againat him,
where .new trial is not ordered.
760. Judgment to be exccuted on afirmance againat the defendant.
761, Judgment of appellate Court, how entercd and remitted.
762, Papers returned not to be remitted. -
763. Jurisdiction of Appellate Court ceases after judginent remitted.
763-a. Effect of reversal,
b. Defendant upon reversal to resenter on Jands granted,
c. Reversal from technical error, no relicf to defepdant.
d. Reversal of judgment against principal, ralieves accessory.

e ]

DCCLVI. After hearing the appeal the Court must give jydg-
ment, without regard to technical errors or defects, or to excep-
tions which do not affect the substantial rights of the parties.

DCCLVIL. The Appellate Court may reverse, affirm, or modify
the judgment appealed from, and may, if necessary or proper,
order a new trial.

DCCLVIL When a new trial i3 ordered, it may be directed to
he had, in the Court of such District or County having criminal
jurisdiction therein.

DCLIX. If a judgment against the Defendant be reversed,
without ordering a new trial, the Appellate Court must direct, if
he be in custody, that he be discharged therefrom, or if he be
admitted to bail, that his bail be exonerated, or if money be de-
posited instead of bail, that it be refunded to the defendant.

DCCLX. Ona judgment of affirmance against the defendant,
the original judgment must be carried into execution, as the Ap-
pellate Court may direct.

DCCLX1. When the judgment of the Appellate Courtis given,
it must be entered in the judgment book, and a certified copy of
the entry forthwith remitted to the clerk with whom the original
Jjudgment is fyled, or if another trial be ordered in another dis-
trict or county, to the clerk of that district or county, unless the
judgment be rendered in the absence of the adverse party, in
which case, the Court may direct it to be retained, not exceeding
ten days.

DCCLXII. The papers returned to the Appellate Court, must
there remain of record, and are not to be remitted to the Court
below.

DCCLXIH. After the certificate of the judgment has been
remitted, the Appellate Court has no further jurisdiction of the
appeal, or of the proceedingsthereon ; and all orders which may
be necessary tocarry the judgment into effect, must be made by
the Court to which the certificate is remitted.
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DCCLXIl-a. The effect of a reversal of a conviction shall
render such judgment and all former proceedings nul! and void,
and the.defendant if living, and if dead his heir or personal
representative respectively, shall be restored to all things which
such defendant may have lost by such judgment and proceedings,
and shall stand in every respect as if he had never been charged
with the offence in respect of which such judgment wasrendered :
but if the execution only be erroneous, that only shall be reversed.

Hawk. P, C.b. 2, ¢. 60, 5 19; 4 Bl. Com. 393; 1 Ch. €. L. 756.

b. If the defendant had any lands at the time of his attainder,
and the same have been granted away by the Crown, he may
re-enter upon them in the same manner as if he had been dis-
seized. b

c. Provided that if the reversal be by reason of some technical
error in the judgment or subsequent process, the defendant shall
be liable to a new trial for the offence in respect of which the
Jjudgment is reversed.

Ib.

d. By the reversal of the judgment against the principal, that
against the accessory before the fact indicted, together with the
principal for any offence, becomes ipso facto null and void, and
all the like consequences follow as regards the accessory as fol
low in the case of the principal.

1 Roll. Abr. 777 ; Hawk. ib. s. 4; Ch. C. L. 756.
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CHAPTER V.,
REMOVAL OF INDICTMENT.

763-a. Who entitled to order of removal,
. Statutes taking away certiorari, bind all parties.
. To grant such order, difficulties must be pointed out.
. If fair trial be doubted, &c. removal to Superior Court,
. Removal may be before or after indictment.
. Wheon defendant may remove indictment.
. Not after ncquittal, though surreptitiously obtained.
. Procedendo, when awarded.
. For what cause removal after judgment.
. The effect of the order of remowal.
Receipt of order, stay of proceedings.
. Recognizance required for removal,
. Order granted on application of one of several.
. No removal for indictment for disordetly houses,
. Depositions not removable.
. Several concurring in application.
If order be unduly obtained.
When Aabeas corpus may issue.
. Whea application to be made.
. Issue of writ not of course.
. Service how made.
. Reasonable time for service.
. Coutents of return,
y, . What sufficient return.
aa. Facts ip retarn to be taken as true.
4b. Return may be confessed and avoided.
cc. Retorn amendable. '
dd. How Counsel to be heard.
ec. Remandiog of defendant.
J Trregular arrcst will not discharge if good ground exist.
gg- Commitment for contempt in execution.
AR, When no warrant of commitment, bail to be taken.
it. Rulcs applicable to bail generally, to apply in this case.

Ppp——

DCCLXIl-a. All parties aggrieved are entitled to an order.
of removal, unless otherwise herein provided, on application
shewing special canse, either for the prosecution or the defence.

As to the prosecutor, :

1 Eagt. 303; 1 T. R. 161; 2 T. R.89; 4 Burr. 2456;
Hawk. P. C. b. 2, ¢. 27,8.27.

et IR S N B D o

2

HE ¢powesawo s d

As to a defendant,
4M. &8S. 744,

b. Statutes which take away the Writ of Certiorari or order
of removal shall be deemed to bind all parties, prosecutor and
defendant, whsther such party be the Crown or an individual,
unless the contrary intention appear.

15 East, 341; 4 Ad. & EL 198; Corners, P. 51.

¢. To induce the Court to grant such order on the ground that
legal difficulties are likely to occur, they must be pointed out.
5 Dowl. P. C.415; 4 Ad. & EL 539; 8 Dovnl. P. C. 138.

d. Circumstances which render it probable that the defendant
will not have a fair and impartial trial in the Court helow, or
y16
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that specific legal difficulties are likely to arise upon the trial, or
that questions of fact will arise requiring proof by the evidence
of scientific persons, are proper to be submitted to the Superior
Court on application for the Writ.
1W. H&H.35;: 5§ Ad & EL 529 8 Dowl, P. C, 198 ;
4 Jur. 413, 656,292; 2 H. & W, 293; 1 Ch. 175,n.; 3
D. & R.301;1 W.H & H. 35; 4 Dowl. P. C. 607.

e. The removal into the Superior Court may be ordered as
well before as after indictment found.
40 G.3;1G. 4, ¢ 4,8 4; Corners, P. 52.

_f. The prosecutor may remove an indictment at any time be-
fore trial (2 Dowl. P. C. 520), but after conviction it shallnot be
removed, except for special cause (2 Str. 1227 ; 6 T. R. 145; 13
East, 411; 2 Burr. 749.) .

g. After acquittal on an indictment in the lower Court, though
the verdict has been surreptitiously obtained by a violation of’
the practice of the Court, no order shall be allowed for the pur-
pose of setting aside the verdict and granting a new trial.

1 Dowl. P. C. 578; Corncrs, P. 53,

A. If the indictment be removed after conviction, in order to
move in arrest of judgment, the Court shall award a procedendo
without hearing the objections.

6 T.R. 145.

i. No record shall be removed after judgment except in order
to carry the judgment into execution (7 T. R. 375 ; 1 Bar. &Cr.
142 ; Corners, P. 53), and except as to defendants who of right
shall have such order. Provided that any Court on the applica-
tion of the public prosecutor, may after sentence of death en-
tered and recorded at the Assizes, order the removal into the Sa-
perior Court of the Judgment Roll, and also order that the
defendant so convicted be brought up (2 Ad. & Ell. 266.)

j- The effect of the order is to remove all the proceedings in
the Court below up to the time of receiving the order (1 East.
208 ; Hawk. P. C. b, 2, c. 27, s. 73), even though the indictment
bas been discontinued in the Court below (ib. s. 74) ; but to be
effectual theorder must be delivered before the time for its return
has expired (Hawk. P. C. b. 2, ¢. 27, 5. 59).

k. On receiving the order all proceedings, whether completed,
commenced or continuing shall be absolutely stayed, although
the order may have been awarded against thelaw. ’

Camp. 129.

. An order of removal having been lodged in the Court where
the indictment was found, before trial, all former proceedings in
that Court are superseded, and the proceedings must begin anew
in the Court to which the removal is ordered.

Coruers, P. 127.

m. No order for removal shall in any case be granted unless
the party applying therefor, the Public Prosecutor excepted, pre-
viously enter into recognizance with sureties .to the amount of
£20 to appear at the retumn of the order and proceed thereon to
final jmcilgment in the Court into which the indictment shall be
removed.

n. The order may be granted on the application of one of
several defendants (Corners, P.'33; 4 Ad. & Ell. 513) and shall
avail to all (Corners, P. 54.)
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v. No such order shall be allowed for indictments found for
keeping disorderly houses.

7- Depositions taken before a magistrate for an offence shall
not be removed from an inferior Court when the recognizances

have been discharged in that Court.
6 Jur, 149.

q. Where several defendants concur in the application for an
order of removal, each must enter into u separaterecognizance.

r. If an order is unduly attained, orit has issued illegally or
improvidently, or the defendant hasneglected to perform the con-
ditions of his recognizance, or that bad or insufficient sureties
have been put in, or that the recognizance has been unduly
entered into, or for other such just cause, the Superior Court or &
Judge thereof in vacation will, at discretion, award an order of
procedendo or require the defendant to put in better bail, or quash

the allowance and return of the order.
Corncers, P, 58.

s. The writ of Zabeas corpus may issue in term or in vaca-
tion in the manner and under the provisions of the laws as the
same are in force in cither section of the Province, and under
such rules, order and practice therefor as are recognized in each
such section.

t. The application for a writ of habeus corpus, whether made
to the Court in term or to a Judge in vacation, must be upon affi-
davit shewing sufficient ground for the interference of such

Court or Judge.
3 B. & Ad. 420.

2. The issue of such writ is not of course, but must bhe sup-
ported by affidavit upon which the Court or Judge will exercise
a discretion to award the same. (2 Ch. R. 207; 3 B. & Ad.
450 S. C.; Ch. Burns. Hab. Corp.) No such writ shall issue
for an glien enemy. (2 W. Bl 1324 ; 2 Burr. 765.)

v. The writ must be served by actual delivery to the party to
whom it is directed, or by leaving it at the place of restraint or
confinement of the party confined, with the servant or agent of
the person so confining or restraining him (56 G. 3, c. 100,s.
2 & 6; Corners, P. 114); if it be directed to more than one, copies
shall be first served on all butthe principal, shewing the original
writ to each, and the original shall thereafler be delivered to
such principal (Corners, P. 114).

w. A reasonable time for the return must be allowed in all

cases.
9 Dowl. P. C. 195.

z. The return must contain a copy of the prisoner’s detainer,
and, if the body be not brought, the reasons stated distinetly and
unequivocally why it is not and cannot be obeyed, or that the
party was not at any time before or at the time of theservice of
the writ or afterwards and is not in the custody, power or con-
trol of the person making the return.

5 T.R. 89; 2 W. Bl 1204 ; Comers, P. 115.

y. It is a sufficient return to such writ that the party is in
custody tnder the sentence of a Court of competent jurisdiction,
to inquire of the offence and passsuch a sentence, without setting
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forth the particular circumstances necessary to warrant such a
sentence.
1 Last, 303.

z. Such returns do not require minute correctness provided the
substance of the facts be stated.

Corners, p. 115 ; 2 Roll. R, 157; 9 Add. & Ell. 789.

aa. The facts stated in the return shall be taken to be true
until they are impeached.
Corners, 116.

bb. The return may be confessed and avoided by fyling a sug-
gestion of matters nol contradictory of the return (Corners, P.
117),or its truth may be impeached on a meotion for an at-
tachment.

cc. The return is amendable by leave of the Court or Judge
after it has been filed, or a8 new one may on leave be substituted.

dd. On a motion to discharge defendant brought up on Aabeas
corpus, the prisoner or his counsel is first heard, then the prosecy-
ting counsel, and the counsel for the prisoner in reply.

9 Add. & ElL 213

ece. The defendant may be remanded from time to time to the

same custody ; or he may during a reasonable time be bailed de die

in diem until it be determined in what manner to deal with him.
Bac. Abr. Hab. Corp. B. 13; 5 Mod. 19.

J- An irregular arrest or defective or informal warrant will
not discharge the defendant, if the Court or Judge, from the
depositions returned, see that an offence has been committed and
& reasonable ground of charge exists against him, but he shall
be remanded or bound over by recognizance to answer the charge.

3 Eaat, 157; Cald. 2956; 1 B. & C.258; Ch. C. L. 182;
9B & C:446; 5 Mod. 19 ; Vaogh, 137.

gg- A commitment by a Court of Record or by one of the
Houses of Parliament for & contempt, is a commitment in execu-
tion, and need not specify the particulars of the offence.
3 Wils. 199; 11 Ad. & El. 273.

hh. Where there is no warrant of commitment shewing the
crime charged, the defendant is entitled to be bailed by the Court
or Judge before whom he is brought.

2 Wil. 158; 1Ld. Raym, 65; 1 Salk. 347.

1. The rules relating to the number, sufficiency, and amount
of bail, shall apply to bail upon Aabeas corpus.



117

CHAPTER VYL
TIME OF PROCEEDING BY PROSECUTOR.

—tmachene

§ 12 “When prosecator may bring indictment to trial,
4. Notice of trial, how given.
tnm. Contents of notice..
nn. Proceeding in default ot prosecutor to proceed.
oo. Service of notice.
pp. Want of notice.
¢q. Insufficient notice.
rr. A defendant may compel proceeding to mrial
ss. No trial for felony without presence of defendant.
tt. Jury swora on cross indictrmment.
nu. Staying procredings in matter of nuisance.
ov. When recognizauces may be discharged.
ww. When indictments shall be submitted.
xr. When defendant may be discharged.

Jj- The public prosecutor may bring any indictment to trial
at what time he thinks proper, subject to the discretion of the
Court on application of the defendant for delay, and subject to
the provisions of this Code in respect thereof.

kk. Notice of trial, whenever necessary, according to the
practice of the Court, or the provisions hereof, must in all cases
be given by either party to the other, but at no longer interval
than five days, and if the case remain untried for want of jurors,
absence of witnesses, or other cause, the notice must be renewed.

{l. The notice of trial must specify the nature of the offence,
and is to be signed by the party or his attorney.

mm. If default be made by the prosecutor to proceed on the
day appointed, the prosecution shall be discharged; if the defen-
dant fail to appear, the prosecation, if for misdemeanor, but not
otherwise, shall proceed as if he had appeared.

nn. The service of the notice shall be made personally on the
party ; if he cannot be found, on affidavit shewing the fact, the
Court shall order what service shall be sufficient, and proceed-
ings shall be had accordingly.

oo. Want of netice is waived by the appearance of tae party.
1. C. & P. 660.

2p. An insufficient notice is not waived by appearance of the
party, or statements by himself or his Counsel of snch insuf-
fliciency, or that his witnesses are unable to attend.

8 C. & P. 109,

gg. A defendant under recognizance to answer for an offence
at the next sessions, assizes, or term of a criminal court, or to
an indictment found at a previous term, assizes or sessions may,
on giving due notice to the prosecutor, compel him to proceed
to-trial at the next term, assizes, or sessions.
1 Leach, 111,8 C, & P. 676; 9 C. & P. 284.
2169
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r7. The Court will not in any case of felony appaint a time

for trial unless the defendant be hrought to the bar, and be per-

sonally present in Court, when an order is made for'the purpose,
Str. 826.

ss. When there are oross indictments for assaults, the jury
may be sworn in both at the same time. .
8 C. & P. 250.

tt. The Court will not stay proceedings on an indictment
for a public nuisance, on the ground that the original private
prosecutor abandoned the prosecution, which wasthen continued
by another. '
$B.&% A. D, 757.

uu, It is discretionary with the Court to discharge recog-
nizances of parties beund to prosecute, without indictrnent pre-
ferred, on the ground of defect of evidence or other sufficient
cause. '
6C. &P, 342

vv. An indictment shall be submitted to the Grand Jury againsy
a defendant in the term in which he may be committed, if sa
committed in the first ten days of that term or at any time
in the vacation precedifig such term, and if not so submitted
the defendant shall be discharged on his own recognizance.

ww, The defendant may be discharged on his own recogniz-
ance if no proceedings are had against him in the term succeeding
that in which the indictment is found ; and he shall be discharged
absolutely if no such proceedings are had during two terms after
indictment found,
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TITLE XL
OF MISCELLANEOUS PROCEEDINCS,

—a—

1. Bail
2. Compelling the attendance of witnesses.
3. Examination of witnesses, conditionally.
4. Examination of witnesses, on commission.
5. Inquiry into the insanity of the defendant before trial, or
after conviction.
6. Compromising certain public offences by leave of the
Court.
7. Dismissal of the action, before or after the indictment, for
want of prosecution, or otherwise.
8. Remitting the punishment, in certain cases.
9. Proceedings against corporations.
10. Entitling affidavits.
11. Errors and mistakes, in pleadings and procecdings,
12. Disposal of property, stolen or embezzled,
13 Reprieves, commutations and pardons,

CHAPTER 1.
BAIL.

——

1. In what cases the defendant may be admitted to bail,

2, Bail, upon being held to answer, before indictment.

3. Bail, upon an indictment, before convietion.

4. Bail, upon an appeal.

§. Surrender of the defendant.

6. Forfeiture of the undertaking of bail.

7. Re.commitment of the defendent, after having given bail.

ARTICLT 1.

IN WHAT CASES THE DEFENDANT MAY BE ADMITTED TO
BAIL.

764. Admission to bail, defined.

765. Takiog bail, defined.

766. Offences not bailable,

767. In what cases defendant may be admitted to bail, before conviction.
768. Nature of bail before conviction,

769. Nature of bail after convietion and upon oppeal.

770, Bail may be putin before arrest.

DCCLXIV. Admission to hail is the order of a compstent
Court or magistrate, that the defendont bz dizcharged from cotual
custody upon bail, '
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DCCLXYV. The taking of bail consists in the acceptance, by
a competent Court or magistrate, of the recognizance of sufficient
bail for the appearance of the defendant, according to the terms
thereof, or that the bail will pay a specified sum.

DCCLXVI. The defendant cannot be admitted to bail, where
sufficiently charged,

1. With Treasoun.
2. With murder,

3. With the infliction of a personal injury upon another, likely
to produce death, and under such circumstances, as that, if
death ensue, the offence would be marder.

DCCLXVIL If the charge be for any other offence, he may be
admitted to bail, before conviction, as follows :

I. As a matier of right, in cases of misdemeanor :
2. As a matter of discretion, in all other cases.

DCCLXVIIL After the conviction of an offence not punish-
able with death, a defendaut who has appeated, and when thers
is a stay of proceedings, but not otherwise, may be admitted to
bail:

1. As a matter of right, when the appeal is from a judgment
impesing a fine only:

2. As a matter of discretion, in all other cases.

DCCLXIX. Betore conviction, a defendant may be admitted
to bail, ‘

1. For his appearance before the magistrate, on the examina-
tion of the charge, or before being held to answer.

2. To appear at the Court, having jurisdiction of the offence,
upen the defendant being held to answer after examination ;
1 Burr, 460

3. After indictment, either upon the bench warrant issued for
his arrest, or upon an order ‘of the Court committing him, or en-
larging the amount of bail, or upon his being surrendered by his
bail,—to answer the indictment in the Court in which it is found,
or to which it may be sent or removed for trial.

DCCLXX. After conviction and upon an appeal, the defen-
dant may be admitted to bail as follows:

1. If the appeal be from a judgment imposing a fine only, on
the recognizance of bail, that he will pay the same, or such part
of it asthe appellate Court may direct, if the judgment be aflirm-
ed or modified or the appeal be dismissed:

2. If judgment of imprisonment have been given, that he will
surrender himself in execution of the judgment, apon its being
affirmed or modified, or upon the appeal being dismissed.

DCCLXXI. Bail may be put in.before the party indicted is
taken, in order to protect him from any process or swarrant is-
. suiug at the instance ofthe prosecutor.
Corners, P. 125.
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ARTICLT 1.

BAIL, UPON BEING BELD TO ANSWER, BEFORE INDICTMENT.

772, 773. By what courts or magistrates defendant may be admitted to bail
774. At what time defendant may be admitted to bail by o magistrate.
778. Qrder oun Aaleas corprs ‘

776. In cities, if offence be be felony, application for admission to bail
must be on notice.

777. Form of order, if made by the court.

7%78. Form of order if made by a magistrate.

779. If applieation be denied by o magistrate, no subsequent applica-
tion can be made to another magistrate. .

780. Violation of last article 8 misdemeanor. Admission to bail in
such case, Bow revoked or vacated.

781, On denial of application, by a magisteate, defendant may appeal
to court.

782. Maauner of taking appeal,

783. Decision of court ou appeal, final.

784. Bail, by whom taken.

785. How put in; and form of the undertaking.

786. Qualification of bail.

787, 788, Bail, how to justify.

789. Bail may be examined as to sufficiency.

730. Other testimony may. be received as to their sufficiency.

791. Decision as to their sufficicocy; and filiog sffidavits of justifica-
tion and undertakiog.

792. Ono allowance of bail, and execution of recognizance, defendaht
to be discharped. Fornrof discharge.

798. If bail disallowed, defendant to be detained until other bail be
put in and justify.

DCCLXXI. When the defendant has been held to answer,
the admission to bail may he by the magistrate by whom he is
so held, as follows: :

1. By any magistrate when the offence charged is a mis-
demeanor, or a felony punishable with imprisonment.

2. By a Judge of the Superior Courts, of criminal jurisdiction
or district or circuit Judge in all cases where bail may betaken,
before conviction.

DCCLXXIL When, by reason of the degree of the offenee,
the committing magistrate has not authority to admit to bail, the
defendant may be admitted to bail by one of the Judges in the
last sub-article mentioned or by the Court having jurisdiction
over the offence or to which, after indictment, it may be sent or
removed for trial.

DCCLXXIV. The defendant may be admitted to bail by a
Judge or magistrate, as provided in the last two articles, upon
being held to answer, or at any time before the return of the
depositions and statement to the Court. After that time he can
be admitted to bail, only by the Court in which the offence is
triable, if it be sitting, or if not, by one of the Judges mentioned
in the second sub-division of article 772.

DCCLXXV. Upon any application to a Court of Superior
Criminal Jurisdiction, for that part of the Province within which
AALS?
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such person stands committed, or to any Judge thereof the same
order touching the Prisoner being bailed or continued in custody,
shall be made as if the party were brought up upon a Habeas
Corpus.

DCCLXXVI. In the several cities of this Province, if the
offence charged be felony, the application for admission to bail
must be upon notice of at least two days, to the prosecating at-
torney of the district or county ; and the committing magistrate
upon the like notice, in writing, requiring him to do so, must
transmit the depositions and statement, or a copy thereof, to the
court or magistrate to whom the application for bail is to be
made. ’

DCCLXXVIL If the application be to the court, an order
must be made, granting or denying it, and if it be granted,
stating the sum in which bail may be taken.

DCCLXXVIHL. If the application be to a magistrate, he must
certify in writing, his decision granting or denying the same ; and
if he grant the application, must state in the certificate the sum
in which bail may be taken ; which certificate he must cause to
be forthwith filed with the clerk of the court to which the depo-
sitions and staternent are required to be sent.

DCCLXXIX. If an application for admission to bail, made
to & magistrate, be denied, no subsequent application therefor
can be made to another magistrate,

DCCLXXX. A violation of the last article is punishable
as a misdemeanor, and the admission of the deferdant to bail
contrary thereto, may be revoked by the magistrate who made
it, or vacated by the court to which the depositions and state-
ment are or must be sent, or to which, after indictment, the action
must be sent for trial.

DCCLXXXI. If the applicaiion, when made to a magistrate,
be denied, the defendant may appeal from his decision to the
court to which the depositions and statements are sent in which
the case is triable or to the court to which after indictment it
must be sent for trial.

DCCLXXXIL The appeal is by a notice in writing to the pub-
lic prosecutor that the defendant appeals from the decision, and
that he will apply to the Judge or Court to be admitted to bail,
ata time to be specified, not less than two days from the service
of the notice.

Ch. Burns' Just. ¢ Bail.””

DCCLXXXIH. The decision of the Judge or Court granting or
denying bail, either upon an original application or upon an ap-
peal, is final.

_DCCLXXXIV. If the defendant be admitted to bail by a ma-
gistrate, the bail mnst be taken by the magistrate granting the
order or by any other magistrate in the samedistrict, county, city
or village. It by the Court it may be taken either by the Court
or by any magistrate whom the Court may designate in the
district or county in which the defendant is committed.

DCCLXXXYV. Bail is put in by a written undertaking or re-
cognizance, executed by two sufficient sureties (with or without
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the defendant in the discretion of the Court or magistrate) and
acknowledged before the Court or magistrate in substantially
the following form: :
2 Hale, P. C.; 126 Burns’ Just. * Bail.”

“ An order having been madeon the day of
“18 ,by A.B, a Justice of the Peace of the of (or
“ as the case may be,) that C. D. be held to answer upon a charge
“ of, (stating briefly the nature of the offence,) upon which he has
“ been duly admitted to bail in the sum of :

“ We, E. ., of (stating his place of residence and occupation,)
“and G. H., of (stating his place of residence and occupation)
“ bereby undertake that the above named C. D. shall appear and
~« answer the charge above mentioned, in whatever Court it may
“ be prosecuted ; aud shall at all times render himself amenable
“ to the orders and process of the Court; and if convicted, shall
“ appear for judgment and render himself in execution thereof’;
“ or if he fail to perform either of these conditions, that he will
“ pay to the Queen the sum of (inserting the sum
“in which the defendant is admiited to bail,)”

1 Ch,C. L. 99, 103; Steph. C. L. 251.

DCCLXXXVI The qualifications of bail are as follows:

1. Each of them must be a resident, and a householder or
freeholder within the Province:

2. They must each be worth the amount specified in the
recognizance ; but the Court, Judge or magistrate, on taking
bail, may allow more than two bail to justify severally in amounts
less than that expressed in the undertaking, if the whole justifi-
cation be equivalent to that of two sufficient bail, (1 Ch. C. L.
99 ; Burns’ Just Bail; Dougl. 466 n.) but no married woman,
infant or prisoner in custody shall be allowed to be bail (Ch,
Burns' Just. Bail.)

DCCLXXXVIL Except as prescribed in the next article the
bail may, in the exercise of a just discretion, be taken, and may
justify, wthout notice to the Public Prosecutor, or reasonable
notice may be required by the Court, Judge or magistrate, to be
given to the Public Prosecutor of the intention to give bail.—
When notice is given it shall be as prescribed in the next article.

DCCLXXXVIIL If the offence chvarged be a felonya previous
notice of at feast two days, of the time and place of giving the
bail must be served upon the said Public Prosecutor, stating,

1. The names, place of residence and occupation of the
proposed bail : :

2. A general description of the real or personal property of
the bail, in respect to which they propose to justify as to thejr
sufficiency, with the incumbrances thereon, by mortgage, judg-
ment or otherwise, if any.

DCCLXXXIX. The bail must in all cases justify by affidavit,
taken before the Court, Judge, or magistrate, as the case may be.
The affidavit must state that they each possess the qualifications
above provided.

DCCXC. The Public Prosecutor or the Court, Judge or magis-
trate aforesaid may thereupon further examine the bail upon
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oath, concerning their sufficiency, in such manner as the Court,
Judgc or magistrate may deem proper. The questions put to
the bail and their answers must be reduced to writing and must
be subscribed by them.

DCCXCI. The said Court, Judge, or magistrate may also re-
ceive other testimony, either for ar against the sufficiency of the
bail, and may from time to time adjourn the taking of bail, to
afford an opportunity of proving or disproving their sufficiency.

DCCXCH. When the examination is closed, an order shall be
made either allowing or disallowing the bail, and which with
the affidavits of justification, and the recogmizance of bail must
be transmitted to be filed with the Clerk of the Court to whick
the depositions and statement must be sent.

DCCXCI. Upon the allowance of the bail and the execution
of the recognizance, the Court ormagistrate must make an order,
signed by him, with his name of office, for the discharge of the
defendant to the following effect :

“ To the Sheriff’ of the district or county of
* [or the city of , lothe keeper of the prison of the
“ cily of :] A. B, who is detained by you on a
“ commitment to answer a charge for the offence of [designating
* it generally] having given sufficient bail to answer the sime,
“you are commanded forthwith to discharge him from your
* custody.”

DCCXCIV. If the bail be disallowed the defendant must be
detained in custody until other bail be put in and justify.

ABTICLE 11t

BAIL, UPON AN INDICTMENT BEFORE CONVICTION.

795. In misdemeanor, officer to take defendant before a magistrate.

796. In felouy, to deliver him into custody.

797. Taking bail, when offence is bailable.

798. Bail, how putin. Form of undertaking,

799. Articles applicable to qualifications of bail, to putting in and justify-
ing bail, and to incidcotal proceedings.

DCCXCV. When the offence chargel in the indictment is a
misdereanor, the officer serving the bench warrant must, if re-
quired, take the defendant before a magistrate in the district or
county in which it is issued, or in which he is arrested, for the
purpose of giving bail as prescribed above.

DCCXCVI. Ifthe offence charged in the indictment be a felony,
the officer arresting the defendant must give him into custody,
according to the command of the bench warrant, as prescribed
above.

DCCXCVIL. When the défendant is so delivered into castody, if
the felony charged be bailable, and the amount of bail-have beerr
fixed by the Court, as provided above, bail may be" taken'
in the Court in which the indictment was found;: or ‘to-‘wvhich
itis sent or removed, or by any magistrate in- the district or
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county having authority to admit a defendant to bail, upon being
held to answer before indictment, as provided hereinbefore.

DCCXCVIHIL The bail must be put in, by a recognizance
executed by two sufficient sureties, with or without the de-
fendant, in the discretion of the Court or magistrate, acknow-
ledged before the Coyrt or magistrate, in substantially the fol-
lowing form:

« An indictment having been found on the day
of » 185 , in the Court of

[or as the case may be,} charging A. B. with the

crime of, [designating it generally,] aud he having been duly

admitted to bail in the sum of :

“We, C. D., of {stating his place of residence and occupation,
and E. F., of [staling his £ce of residence and occupation,
hereby undertake, that the above named A. B. shall appear and -
answer the indictment above mentioned, in whatever Court it
may be prosecuted, and shall at all times render himself amen-
able to the orders and process of the Court: and if convicted,
shall appear for judgment, and render himself in execution
thereof ; or if he fail to perform either of these conditions, that
we will pay to the Queen the sum of

[inserting the sum in which the defendant is admitted to bail.]"

DCCXCIX. The provisions contained in articles as to bail,
apply to the qualifications of the bail, and to all the proceedings
rgspecting the putting in and justifying of bail, and incidenta)
thereto,

ARTICLE [¥.

BAIL UPON AN APPFAL.

————

800. Who may admit to bail.
801. Notice of the application, when required.
802. Qualifications of bail, how put in.

rpn—

DCCC. In the cases in which the defendant may be admit-
ted to bail upon an appeal, as provided hereinbefore, the order
admitting him to bail may be made, either by the Court from
which the appeal is taken, or the presiding Judge thereof, or by
the Appellate Court, or & Judge thereof, or by a Judge of any of
the Superior Courts,

DCCCI. When the admission to bail is a matter of discretion,
the Court or officer by whom it may be ordered, may require
such notice of the application therefor, as he deemsreasonable,
1o be given to the prosceuting Attorney of the District or county
in which the verdict or judgment was originally rendered.

BCCCIL The bail must poccess tho qualifications, and must
be pat in all respects, in tho manner prescribed by orticles with
reference to bail as above ; except that the undetaking of the bail
must be to the effect that the defendant will, in all respects
abide ;he orders and judgment of the Appelizte Court upon the
ap ,

pea BBIG')
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ARTICLE ¥.

SURRENDER OF THE DEFENDANT.

807. Surrcuder, by whom, when, aud how made.
808 By whom, when and where, defendant may be arrested for the pur-
pose of a surrender.

DCCCVIL At any time hefore the forfeiture of their recog-
nizance, the bail may surrender the defendant in their exonera-
tion, or he may surrender himself, to the officer to whose custody
he was committed at the time of giving bail, in the following
manner:

1. A certified copy of the recognizance of the bail must be
delivered to the officer, who must detain the defendant in his
custody thereon, as upon a commitment, and by a certificate in
writing, acknowledge the surrender:

2. Upon the undertaking and the certificate of the officer, the
Court in which the indictment or the‘appeal, as the case may
be, is pending, may, upon & notice of five days to the prosecuting
attorney, with a copy of the recognizance and certificate, order
that the bail be exonerated ; and on fyling the order and the pa-
pers used on the application, they are exonerated accordingly.

DCCCVII. For the purpose of surrendering the defendant
the bail, at any time before they are finally charged, and at any
place within the Province,may themselvesarrest him, or bya writ-
ten authority endorsed on a certified copy of the recognizance,
may empower any person of suitable age and diseretion to do so.

ARTICLE vII.

FORFEITURE OF THE RECOGNIZANCE OF BAIL.

—

810, In what cases, and how ordered.

811, When and how forfeiture may be discharged.

812. Forfeiture of bail, to be coforced by action,

813. Remiasion of forfeiture.

814. Application therefor, how made and on what terms granted.
815. Forfeiture or payment does not relieve the defendant,

816. When defendant exonerated.

——

DCCCX. If without sufficient excuse the defendant neglect to
appear for arraignment, or for trial or’judgment, or upon any
other occasion where his presence in Court may be lawfully
required, or to swrender himself in execution of the Jjudgment,
the Court must direct the fact to be entered upon its minntes,
and the recognizance of his bail is thereapon forfeited.

DCCCXI. If at any time before the final adjournment of the
Court the defendant appear and satisfactorily excuse his neglect,
the Court may direct the forfeitare of the recognizance tobe dis-
charged upon such terms as are just.

DCCCXIL If the forfejture be not discharged, as provided in
the last article, the public prosecutor may at any time after the
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adjournment of the Court, proceed by action only against the
bail upon their recognizance.

DCCCXII. After the forfeitare of the recognizance, any Supe-
rior Court or Judge of the district, section or county, may upon
good cause shown remit the forfeiture or any part thereof, upon
such terms as are just. ‘

DCCCXIV. The application must be upon at least three days
notice to the public prosecutor of the district or county, with
copies of the affidavits and papers on which it is founded ; and
can be granted only upon the payment of the costs and expenses
incarred in the proceedings for the enforcement of the forfeiture.

DCCCXYV. Although a regogunizance may be forfeited and the
penalty levied or paid, the defendant continues to be amenable
to answer for the crime in respect of which the recognizance

was taken.
Talf. Dick. Quart. Sep. 125.

DCCCXVI. A party under recognizance to prosecute or an-
swer a charge, is not exonerated fromn his recognizance if he
depart without having his appearance entered, although no bill

be found, unless the Court shall in their discretion so order.
Talf Dick. Q. S. 125.

ABTICLE VIII.

RE-COMMITMENT OF THE DEFENDANT AFTER HAVING
GIVEN BAIL.

—

817. In what cases.

818. Contents of the order’

819. Defendant may be arrested in any county.

820. If for failure to appear for judgment, defendant must be committed.
821. If for other cause he may be admitted to bail.

822. Bail in such casc by whom taken.

523. Form of the undertaking.

824. Qualificctions of bail, and how put in.

cama——

DCCCXVIL The Court to which the committing magistrate
returns the depositions and statement, or in which an indictment
or an appeal is pending, or to which a judgment on appeal is
remitted to be carried into effect, may, by an order entered upon
its minutes, direct the arrest of the defendant, and his commit-
ment to the officer to whose custody he was committed at the
time he was admitted to bail, and his detention, until legally dis-
charged in the following cases:

1. When, by reason of his failure to appear, he has incurred
a forfeiture of his bail :

2. When it satisfactorily appears to the Court that his bail, or
either of them, are dead, or insufficient, or have removed from
the Province:

3. Upon an indictment being found, in the cases provided in
article
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DCCCXVT. The order for the re-commitment of the defend-
ant must recite, generally, the facts upon which it is founded,
and direct that the defendant be arrested by any peace officer
in this Province, and committed to the officer to whose custody
he was committed at the time he was admitted to bail, to be
detained until legally discharged.

PCCCXIX. The defendant may be arrested pursuant to the
order, upon a certified copy thereof, in any district or county, in
the same manner as upon a warrant of arrest; except, that
when arrested in another district or county the order need not
be endorsed by a magistrate thereof.

DCCCXX. If the order recite, as the ground upon which it is
made, the failure of the defendant to appear for judgment upon
conviction, the defendant mnust be committed, aceording to the
requirement of the order.

DCCCXXI. If the order be made for any other cause, and the
offence be bailable, the Court may fix the amount of bail, and
may direct in the order that the defendant be admitted to bail in
the sum fixed, which must be specified in the order,

DCCCXXIH. When the defendant is admitted to bail, the
bail may be taken by any magistrate in the district or county
having authority in a similar case to admit to bail upon the
holding of the defendant to answer before indictment, or by any
other magistrate to be designated by the Court.

DCCCXXII. When bail is taken upon the re-commitment of
the defendant, the recognizance of bail must be in substantially
the following form :

“ An order having been made on the  day of » 1850,
“ by the Court of (raming the Court,) that A, B. be admitted to
¢ bail in the sum of in'an action pending in that
« Court against him in behalf of the Queen, upon a [ present
“ ment, indiclment or appeal, as the case may be.]

“« We, C. D., of [stating his place of residence and occupation,
«and E. F. of [stating his place of residence and occupation,
« hereby undertake that the above named A. B., shall appear in
“ that or any other Court in which his appearauce may be law-
« fully required, upon that [ presentment. indictment or appeal, as
« the case may be,} and shall at all times render himself amenable
“ to its orders and process, and appear for judgment, and surz
« render himself in execution thereof; or if he fail to perform
= either of these conditions, that we will pay to the Queen the
« gum of [inserting the sum in which the defendant is admitted to
¢ bail, :

DCCCXXIV. The bail must possess the qualifications, ond
be put in, in all respects, in the manner prescribed above.



129

CHAPTER 11,
COMPELLING THE ATTENDANCE OF WITNESSES.

825, Subpcens defined.

826. Magistrate may issue subpeenas on information or presentment.

827, Prosecuting attorney may issue subpenas for witnesses beford
Grand Jury.

828. He may aleo issne subpeonas for the Queen oo trinl of an
indictment, -

829. Clerk.ny i2sus blank subpenas for witnessca for defendant on
trial.

830. Form of subpoens.

831. Requoirement in subpans to produce hooks, -papers and’docu-
ments.

832. Subpeena, by whom eerved.

-833. How served.

834,435, Payment of cxpenses of witness, when he ia from without the

comnnty or is poor.

836. Witnesses residing or served with subpeena out of the county,
when and how compclied to attend.

837. How witness in custody to be brought up,

838. Disobedience to subpeens or refusal to be eworn or to testify, how
punished,

839. Witness for defendant disobeying o subpena, to forfeit twelve
pounds ten shillings.

840. Order of delivery of persons to be tried.

ot

DCCCXXYV. The process by which the attendance of a wit-
ness before a Court or magistrate is reguired, is a subpeena.

DCCCXXVI. A magistrate before whom an information is
laid or to whom a presentment of a Grand Jury is sent, may
issue subpenas subseribed by him for witnesses within the Pro-
vinee, either on behalf of the Queen ar of the defendant.

DCCCXXVI. The public prosecutor of the district or county
may issue subpeenas subscribed by him, for witnesses within the
Province, in snpport of the prosecution or for such other witnes-
ses as the Grand Jury may direct, to appear before the Grand
Jury upon an investigation pending before them.

DCCCXXVIHI, He may in life manner issue subpenas sub-
scribed by him, for witnesses within the Province in support of
an indictment to appear before/the Court at which it is to be
tried. ‘

DCCCXX1X. The Clerk of the Court at which an indictment
is to bs tried must at all times, upon the application of the de-
fendant and without charge, issuc as many blank subpcenas,
under the seal of the Court and su®scribed by him as Clerl, for
:lvitueds:o;s within .the Province as may be required by the

efendant.

DCCCXXX. A subpena authorized ‘bythe Jastfour articles
must be snbstantially in the. following form:

“In the name of Our Sovereign Lady the Queen:
“To A. B, .
“You are cornmarded to cppear boforeC. D.,-a Justice of the
* Peace of the the town of R l(612:- the Graad Jury of the counly
cc



130

“of ,or the Court of Sessions of the county of  , or as the
“case may be,) at (naming the place) on (stating the day and
« hour,) as a witness in a criminal action prosecuted by the
“ Queen, against E. F.

“ Dated at the townof  , (as the casemay be) the  day of
y 1850.

“@G. H., Justice of the Peace,” (or I. K., district attorney, or by
« order of the Court, L. M., Clerk, as the case may be.)”

DCCCXXXI. If books, papers or documents be required, a
direction to the following efiect must be contained in the sub-
pena :—“ And you are required also to bring with you the fol-
lowing,” (describing intelligibly the books, papers or documents
reguired.)

DCCCXXXII. A peace officer mtist serve in his distriet, coun-
ty, city, town or village, as the case may be, any subpcena deli-
vered to him for service either on the part of the prosecutor or of
the defendant, and must make a written return of the service
subscribed by him, stating the time and place of service without
delay. A subpena may however be served by any other person.

DCCCXXXII A subpena is served by delivering it, or by
showing it, and delivering a copy thereof to the witnesses per-
sonally.

DCCCXXXIV. When a person attends before a Magistrate,
Grand Jury or Court, as a witness on behalf of the Queen, upon
a subpeena, or pursuant to a recognizance, and it appears that
he has come from a place out of the district or county, or that
he is poor, the Court, if the attendance of the witness be upon a
trial by an order entered upon its minutes, or any Judge of 2
Supereior Court or any District or Cirenit Judge, by a written
order, may direct the Sheriff to pay the witness a reasonable
sum, to be specified in the order, for his expenses.

DCCCXXXYV. Upon the production of the order, or a certificd
copy thereof, the said Sheriff must pay the witnesses the sum
specified therein.

DCCCXXXVL No person is obliged to attend as a witness
before a Court or magistrate out of the district or county where
the witness resides or is served with the subpceena, unless a Judge
of the Court in which the offence is triable or a Judge of any
Superior Court, upon an affidavit of the prosecutor or District
Attorney, or of the defendant or his counsel, stating that he
believes that the evidence of the witness is material, and his
attendance at the examination or trial necessary, shall endorse
on the subpena an order for the attendanee of the witness, and
unless such Judge shall endorse on the subpeena the amount of
expenses to be paid or tenderdd, and unless the said expensesare
so paid or tendered to the witness, if he require payment of the
same.

DCCCXXXVIL If the witness be in custody of the trial Court,
he may be brought up by 2 rule or order of the Court; if in cus-
tody of another Court, he may be so brought up by habeas corpus.

DCCCXXXVIIL Disobedience to a subpena or a refusal to be
sworn or to testify, may be punished by the Court or magistrate
as for a criminal contempt.
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DCCCXXXIX. A witness cisobeying a subpena issued on the
part of the defendant also forteits to the defendants the sum of
» which may be recovered in a civil action. '

DCCCXL. When and ‘so often as the attendance of iy per-
son confined in any gaol or prison in this Province, or upon the
limits thereof, shall be required in any Court of Assize and
Nisi Prius, or Oyer and Terminer or General Gaol Delivery or
other Court, it shall and may be lawful for the Court before
whom such prisoners shall be required to attend, in its discretion
to make order upon the Sheriff, Gaoler or other person having
the custody of such prisoner, to deliver such prisoner to the per-
son named in sach order to receive him, which person shall
thereupon instantly convey such prisoner to the place where the
Court issuing such order shall be sitting, there to receive and
obey such further order as to the said Court sliall seein meet:
Provided always, that no prisoner confined for any debt or
damages in any civil suit shall be thereby removed out of the
district where he shall be confined.

CHAPTER 1IL
EXAMINATION OF WITNESSES CONDITIONALLY.

841. Witnesces to be examined conditionally, for the defendant, as pro-
vided in this Chapter.

842. In what cases defendant may apply for order.

843. Application, on what facts, to be founded.

844. If during term, to be made to the Court.

845. If not during term, to whom to be made.

846. The order, when granted and what to contain,

847. ¥ made by the court, may direct examioation before & judge or
magistrate, If made by a judge, examination to be before him.

848. On proof of service, if prosecuting Attorney absent, examination to
procecd.

$49. If facts on which order was founded, be disproved, examination not
to proceed.

850. Testimony, how taken and authenticated.

851. Depoaition, how, by whom and when fyled.

852, When it may be read in evidence.

853. When to be excluded. .

854. On reading the deposition, on trial, what objections may be taken,

855. Attendance of witness for examioation, how compelied.

856. Disobedience of witness, how punished.

DCCCXLI. When adefendant has been heldto answer a charge
for 2 public offence, he may, either before or after indictment,
have witnesses examined conditionally on -his behalf, as pre-
scribed in this Chapter, and not otherwise.

DCCCXLII. When & material witness for the defendant is
about to leave the Province, -or is so sick’ or inform as to afford
reasonable grounds for apprehending that he will be unable to

-attend the trial, the defendant may apply for an order that the
witness be examined conditionally.

DCCCXLIIL The application must be made upon afddavit,
showing,
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1. The nataré of the olfence chatged:
2. The state of the progeedings in tho action;

8. The name and residence of the witness, and that his testi-
mony is material to the defence of the action ; and,

4. ’I‘!ga}. the witness is. about to leave the Prpi?ixice', oris éb
siok or infirm, as to afford reasonable grounds for apprehending
that he-will be unable to attend the trial.

 DCCCXLIV. The application, if made during the term, must
be made to the Court. ’

DCCOXLY. I not made during the term, it may be made
when the indictment is pending in a .Court of Sessions of
the Peace, to a Judge of any Superior Court, or to a District or
Circuit Judge, '

DCCCXLVI. If the Conrt or officer be satified, that the exa-
mination of the witness is necessary to the attainment of justice,
an order must be made thatthe witness be examined condition-
ally, at & specified time and place, and that a copy of the order,
and of the affidavit on which it was granted, be served on the
attorney, within a specified time before that fixed for the exami-
natioh.

DCCCXLVIL If the order be made by the Court, it may direct
that the examination be taken before a Judge thereof, or before
a magistrate in the county, to be mamed in the order. 1f made
by any of the officers mentioned in the 845th article, it must direct
the examination to be taken before him.

DCCCXLVII. On proof being farhished to the officer before
whom the examination i3 appointed, of the scrvice upon ghe
prosecuting attorney, of a copy of the erder, and of the affidavit
on which it was granted, if no couunsel appear on the part of the
Queen, the exammation must proceed.

DCCCXLIX. if thepublic prosecutor or other counsel appear
on the part of the prosecution, and it be shown to the satisfac-
tion of the court or officer, by affidavit or other proef, or on the
examination of the witness, that he is not about toleave the Pro-
vinee, or is not sick or infirm, or that the application was made
to avoid the examination of the witness on the trial, the exami-
nation ccnnot take place; -otherwise it must proceed.

DCCCL. The testimony given by the witness must be reduced
1o writing, and authenticated in the same manncr as the testi-
mony of a witness taken in sapport of an information.

DCCCLIL The -Heposition must be retained by tho officer
taking it, 2nd fyfell by him in the-c{ice of the Clerk of the Lourt
without unnecessary delay. :

DECCLI. The deposition, ora cortified copy thereof, tay be
i‘?ﬂd in evidence by'either putty on 'the trial, upon its appearing
‘that the witness is-unable to attend, by reason of ‘his death, in-
‘sanity, sicknesy or infrmity, or of his continned wbsones from
the Province.

PBCECOLIL Tive - depotitivh ¢rnnot, however, be 'recd, if it
appear that the copy of the order, and of the affidavit ca wiich
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it was founded, wwas not served on the prosecuting attorney, as di-
rected, or that the examination was in any respect unfair, or
not conducted as preseribed in this Chapter.

DCCCLIV. Upon the reading of the deposition in evidence,
the same objections may be taken to a question or answer con-
tained therein, as if the witness had been examined orally in
Court.

DCCCLYV. The attendance of the witness may be enforced
by a subpaena subscribed by the officer, or issued under the seal
of the Court.

DCCCLY]. Disobedience to the subpawna, or a refusal to be
sworn or to testify, may be punished by the Court or officer, as
for a criminal contempt in the manner provided in the Code of
Civil Procedure ; and the witness also forfeits to the defendant
the sum of twelve pounds ten shillings, which may be recovered
in a civil action.

CHAPTER IV.
EXAMINATION OF WITNESSES, ON COMMISSION.

857. Witnesres residing out of the Province to be examined for defend-
ant, as provided iuthis chapter.

858. In what cases defendant may apply for order to examine witnesses
on commission.

359. Commission defined.

860. Application for commission, on what facts to be founded.

861, If during term, to be made to the Court.

862. If not during term, to whom to be made.

863. Notice of application, when required and how given.

864. Order for commission, when graated.

865. Triel to be stayed until execution and return of commiasion.

866. Intcrrogatorics and aotice of settlement.,

867. Cross-intcrrogatorics and notice of settlement,

868,869. What may be inserted in interrogatories.

870. Direction as to return of commission,

871. Commission, how oxccuted.

872, Copy of last article to be annexed to commission,

873,874. Commission, bow returued, when delivered to agent for that

purpose.

£75. Whea acd how fyled.

876. Commlssion returned by mail, how disposcd of.

877. Commistion and return to be open for inspection, and copies to
be furnished.

878 Deposition to be rend 'in evidence. What objections masy be
taken thereto. .

-DCCCLVI. When an issue of fact is joined upen an indict-
ment, the defendant may have any material witness residing out
of the Province examined in his bchalf, as preseribed in this
Chapter, and not otherwise.

DCCCLVILL. When a material witness for the defepdant
resides out of the Province, the defendent may apply fer an arder
that the witness be esamined on a commission, '

pDpe9
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DCCCLIX. A cominission is a process issued under the seal of
the Court and the signature of the Clerk, directed to one or more
persons designated as Commissioners, authorizing them to ex-
amine the witness upon oath on interrogatories annexed thereto,
and totake and return the deposition of the witness according to
the directions given with the commission.

DCCCLX. The application must be made upon affidavit
showing,

1. The nature of the offence charged :

2. The state of the procecdings in the action and that issue of
tzet has been joined therein:

3. The name of the witness and that his testimony is materia’
to the defence of the action:

4. That the witness resides out of the Province :

DCCCLXI. The application if made during the term must be
made to the Court,

DCCCLXIL If not made during the terin the applicntion may
he made as follows :

When the indictment is pending in a Court of Superior
Criminal Jurisdiction, to a Judge-of any Superior Court or to a
district or circuit Judge.

DCCCLXIIL Ifthe application be made to the Court it may be
without notice to the prosecuting attorney, unless the Court direct
notice to be given,in which case it must prescribe the manner of
giving the same. Ifmade to one of the officers mentioned in the
last section, the application must be upon three days’ not:ce to the
prosecuting attorney with a copy of the affidavit upon which it

_18 founded.

DCCCLXIYV. If the Court or Judge to whom the application
is made be satisfied that the witness resides out of the Province,
and that his examination is necessary to the attainment of justice
an order must be made that a commission be issued to take his
testimony, and that the Sovereign be permitted to join in the
commission and to examine witnesses in support of the indict-
ment.

DCCCLXY. If the application for a commission be granted,
the Court or Judge must insert in the order therefor a direction
that the trial of the indictment he stayed for a specified time, rea-
sonably sufficient for the execution and return of the commission.

DCCCLXVI. When the commission is ordered, the defendant
must serve upon the attorney, and the prosecuting attorney, if
he intend to join in the commission and examine witnesses in
support of the indictment, must serve upon the defendant or his
counsel, a copy of the interrogatories to be annexed thereto, with
a notice of two days of their settlement, before a Judge who
might have granted the order out of term, as provided above.

DCCCLXVII. The public prosecutor and the defendant may
in the same manner, serve cross-interrogatories,to be annexed
to the commission, with the like notice of the settlement thereof,
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DCCCLXVIU. In the interrogatories, either party inay insert
any question pertinent to the issue.

DCCCLXIX. Upon the scttlement of, the interrogatories, the
judze must expunge every question not pertinent to the issue,
and modify the questions so as to conform then to the rules of
evidence, and when settled, must endorse upon them his allow-
ance, and annex them to the commission.

DCCCLXX. Unless the parties otherwise consent, by an en-
dorsement upon the commission, the officer must endorse thereoy
a dircetion as to the manner in which it must be returned;
and may in his discretion direct that it be returned by mail or
otherwise, addressed to the clerk of the Court in whicii the in-
dictment is pending, designating his name, and the place where
his office is kept.

DCCCLXXI. The commissioners or any one of them, unless
otherwisc specially directed, may execute the commission as
follows:

1. They must publicly administer an oathto the witness,
that his answers given to the interroghtories” shall be the truth,
the whole truth, and nothing but the truth:

2. They must cause the cxamination of the witness to be
reduced to writing:

3. They must write the answers of the witness, as nearly as
ossible in the language in which he gived them, and read to
im cach answer as it is taken down, and correct or add to it

until it is made conformable to ‘what he declares is the truth:

4. If the witness decline answering a question, that faet,
with the reason for which he declines answering it, as he gives
it, must be stated:

5. If papers or docwnents are produced before them, and
proved by the witness, they must be annexed to his deposition,
and be subscribed by the witness, and certified by the commis-
sioners :

6. The commissioners must subseribe their names to each
sheet of the deposition, and annex the deposition, with the pa-
pers or documents proved by the witness, to the commission,
and must close it up under seal, and addresq it as dirccted there-
on:

7. If' there be a dircction on the commission, to return it by
mail, the commissioners must immediately deposit it in the near-
est post-office. If any other direction be inade, by the written
consent of the parties, or by the officer, ot the commission, a8
to its return, they must comply with the direction.

DCCCLXXH. A copy of the last arti¢le must be annexed
to the commission.

DCCCLXXIIL If the commission and return be delivered by
the commissioners to an agent, he must deliver it to ghe clgrk
to whom it it is directed, or to a_judge df the Court in which
the indictment is pending, by whom it may be rcceived and
opened, upon the affidavit of the agent that he received it from
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the hands of one of the commissioners, and that it has not been
opened or altered since he received it.

DCCCLXXI1V. If the agent be dead, or from sickness or other
casualty anable personally {o deliver the commission and retarn,
as prescribed in the last article, it may be received by the clerk
or judge from any other person, npon his making an affidavit
that he received it from the agent, that the agent is dead, or from
sickness or other casualty unable to deliver it, that it has not
been opened or altered sinee the person making the affidavit
received it, and that he believes it has not heen opened or al-
tered cince it came from the hands of the commissioners.

DCCCLXXV. The clerk or judge receiving or opening the
comnmission and return, must immediately file it, with the affi-
davit mentioned in the two last articles, in the office of the clerk
of the Court in which the indictment is pending.

DCCCLXXVL If the commission and return be transmitted
by mail, the elerk towhom it is addressed must receive it from
the post-office, and open and file it in his office, where it mnst
remain, unless the Court otherwise direct.

DCCCLVII. The commission and return must at all times be
open to the inspection of the parties, who must be furnished by
the elerk with copies of the same, or of any part thereof, on
payment of his fees, at the rate of for every hundred
words.

DCCCLXXVII. The deposition, taken under the commission,
may be read in evidence by either party on the, trial, and the
same objections may be taken to a question in the interrogato-
ries, or to an answer in the deposition, as if the witness had
heen examined orally in court.

CHAPTER V.

INQUIRY INTO THE INSANITY OF THE DEFENDANT
BEFORE TRIAL OR AFTER CONVICTION.

879. An insane person cannot be tried, sentenced or puniched for a public
offence,

880. When doubt arises as to sanity of defendant, on calling indictment for
trinl, or defendant for judgment, jury to be ordered and impanelled
to try the question.

881. Trial or judgment to be suspended until questlon of insanity deter-
mined.

882, Order of tha trisl of the question of insanity,

883. Charge of the Court,

884, If defendant found sane, trial to proceed ar judzment to bz pronounced,

883. If found insane, triol or judgment suspended, and defendant ta be cam-
mitted to Provincial Lunatic Asyluom, if his discharge be dengerous
to the public peace or safety.

886. If defendant committed, bail exoncrated.

587. Detention of defendant in Asylum and procecdings on his becoming aane.

" 888, Expenses incident to sending defendant to Asylum, how paid.

889, Jury may oct on their owp view or Lnotledge.

DCCCLXXIX. An act done by a person in a state of insanity
cannat be punished as a public offence, nor can a person Lo
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tried, adjudged to punishment or punished for o pnblic offence
while he is insane, though such insanity shall not prevent a
Grand Jury from finding a true bill against him, if the evidence
is sofficient.

8 C.& P. 195.

DCCCLXXX. When an indictment is called for trial, or upon
conviction, the defendant is bronght up for judgment, if a doubt
arise as to the sanity of the defendant, the Court must order aJury
to be impanelled from the jurors summoned and returned for the
term, or who may be summoned by dircction of the Court as
hereinafter provided, who shall inquire into the fact.

DCCCLXXXI. The trial of the indictment or the pronouncing
of the judgment, as the case may be, must be suspended until
the question of insanity is determined by the verdict of the Jury.

DCCCLXXXIL The trial of the question of insanity must pros
ceed in the following order ;—

1..The counsel for the defendant, if there be any, must open
the case and offer evidence in support of the allegation of
insanity ;

2. The counsel for the prosecution may then open their case
and offer evidence in support thereof';

3. The parties may then respectively offer rebutting testimony
only, unless the Court for good reason, in furtherance of justice,
permit them to offer evidence upon their original case.

4. When the ovidence is concluded, unless the case is sub-
mitted to the Jury on either side or on both sides, without argu-
ment, the counsel for the prosecution must commence, and the
defendant or his counsel may reply.

5. If the indictment be for an offence punishable with death,
two counsel on each side may argue the cause to the Jury; if
it be for any other offence, the Court may, in its discretion,
restrict the argument to one counsel on each side.

6. The Court must then charge the Jury.

DCCCLXXXIL The provisions in respect to the duty of ths
Court ugon questions of law, and of the Jury upen questions of
fact, and the provisions in respect to the charze of the Court to
the Jury, upon the trial of an indictment, apply to the trial of the
question of insanity.

DCCCLXXXIV. If the Jury find the defendant sane, the triai
of the indictment must proceed, or judgment may be pronounced,
as the case may be.

DCCCLXXXV. If the Jary find the defendant is insane, the
trial or judgment must be suspended until he hecome sane 3 and
the Court, if it deem his discharze dangerous to the public peace
or safety, may order that he be, in the mean time, committed by
the Sheriff to the Provincial Lupatic Asylnm, and that upon his
becoming sane he be re-delivered by the Superintendent of the
Asylum to the Sheriff,

DCCCLXXXVI The commitment of the defendant, os men-
tioned in the last article, exonerates his bail

EE]GO



138

DCCCLXXXVIL If the defendant be received into the Asylum
he must be detained there until he becomes sane. When he
hecomes sane, the Superintendent must give notice of that fact
to the Sheriff and public ‘prosecutor of the district or county.
The Sheriff must thereupon, without delay, bring the defendant
from the Asylum, and place him in the proper custody until he
be brought to triul or judgment, as the case may be, or be legally
discharged.

DCCCLXXXVII, The expenses of sending the defendant to
the Asylum, of keeping him there, and of bringing him back,
@re, in the first instance, chargeable to the Province; but the
Province may recover them from the estate of the defendant, if
he have any, or from a relative, town, city, district or county,
who is bound to provide for and maintain him elsewhere.

K
DCCCLXXXIX. A Jury may form their own judgment of the
insanity from the defendant’s demeanour, during the inguest or
trial, without further evidence, (7 Ad. & EI. 536); where strong
symptoms of insanity are apparent during the inquest or trial,
the defendant need not be asked if he would question any witness
or remark upon the evidence.

CUAPTER VL

COMPROMISING CERTAIN PUBLIC OFFENCES, BY
LEAVE OF THE COURT.

890. Certain offeaces, for which the party injuried has o civil action, may
be compromised.

891. Compromise to beby permission of the Court. Order thercon.

892. Order, a bar to abother prosecution.

803, No public offence to be compromised, except as provided in this
chapter.

DCCCXC. When a defendant is held to answer, on a charge
of misdemeanor, for which the person injured by the act con-
stituting the offence, has a remedy by civil action, the offence
may be compromised, as provided in the next article, except
when it was committed,

1. By or upon an officer of justice, while in the execution of
the duties of his office :

2. Riotously: or,
3. With anintent to commit 2 felony.

DCCCXCL If the party injured appear before the Court, to
which the depositions and statement are required to be returned,
at any time before trial on an indictment for the offence, and
acknowledge in writing that he has received satisfaction for
the injury, the Court may, in its discretion, on payment of costs
incurred, order all proceedings to be stayed upon the prosecution,
and the defendant to be discharged therefrom. But in that case,
he reasons for the order must be set forth therein and entcred ap-
on the minutes. ‘
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DCCCXCII. The order authorized by the last article, is a bar
to another prosecution for the same offence.

DCCCXCHI. No publie offence can be compromised, nor can
any proceeding for the prosecution or punishment thereof, upon
a compromise, be stayed, except as provided in this Chapter.

CHAPTER VIL

DISMISSAL OF THE ACTION, BEFORE OR AFTER
INDICTMENT, FOR WA T OF PROSECU- :
TION, OR OTHERWISE.

)

894. Dismissal, when a person held to answer is not indicted at this next
term thercafter.

895. When 8 person indicted is not brought to trinl at the nextterm
thereafter.

896. Court may order action to be continned, and in the mean time dis-
charge defendant from custody, oo his own undertaking, or ob bail.

897. Ifaction dismissed, defendant to be discharged from custody, or his
bail exonerated, or deposit of money refunded.

898. Court may, of its own raotion, or on application of district attorney
order indictment to be disnissed. Order to state ressona.

899. Nolle prosequi aholished. No indictment to be dismissed or sban-
doned, except according to this Chapter.

900. Dismissal, a bar, in misdemeanor ; but not in felony.

DCCCXCIV. When a person has been held to answer for a
public offence, if an indictment be not found against him, at the
next term of the Court at which he is held to answer, the Court
must order the prosecution to be dismissed, unless good cause to
the contrary be shown.

DCCCXCV. If a defendant, indicted for a public offence,
whose trial has not been postponed upon his application, be not
brought to trial at the next term of the Court in which the indict-
ment is triable, after it is found, the Court must order the indict-
ment to be dismissed, unless good cause to the contrary be shown.

DCCCXCVL If the defendant be not indicted or tried, as pro-
vided in the two last articles, and sufficient reason therefor be
shown, the Court may order the action to be continued from
term to term, and in the mean time may discharge the defendant
from custody, on his own recognizance, or on the recognizance of
hail for his appearance to answer the charge at thetime toxwhich
the action is continued.

DCCCXCVIIL. If the Court direct the action to be dismissed,
the defendant must, if in custody, be discharged therefrom, or if
admitted to bail, his bail is exonerated.

DCCCXCVIIIL The Court may, either of its own motion, or upon
the application of the prosecuting attorney, and in furtherance
of justice, order an action, after indictment, to be dismissed ; but
in that case,the reasons of the dismissal must be set forth in the
order which must be entered upon the minutes.

DCCCXCIX. The entry of a nolle prosequi is abolished ; and
neither the attorney-general, nor the prosecuting attorney, can
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discontinue or abandon a prosecution for a public offence, except
as provided in the last article.

DCCCC. An order for the dismissal of the action, as provided
in this Chapter, is a bar to another prosecution for the same
offence, if it be a misdemeanor; but it is not a bar, if the offence
charged be a felony.

CHAPTER VIIL
PROCEEDINGS AGAINST CORPORATIONS.

801, Summens upob an inforiation or presentment against a corporation,
by whom issued, and whenreturnable.

902. Form of the summons.

903. When and how served.

904. Examination of the charge.

805. Certificate of the magistrate, and return thercof with the depositions.

906, If magistrate certify that there is sufficient cause to believe the cor-
poration guilty, grand jury may procecd as in the case of a natural
person.

907. Appearance, and plea to indictment, and proceedings thereon

908. Fioe on conviction, how collected.

DCCCCL Upon an information or presentment against a cor-
poration, the magistrate must issue a summons signed by him,
with his name of office, requiring the corporation to appear be-
fore him, at a specified time and place, to answer the charge;
the time to be.not less than ten days after the issuing of the
summons.

DCCCCl. The summons must be in substantially the follow-
ing form :

« District or County of [or as the case may be.]
“ In the name of our Sovereign Lady the Queen
“To the [naming the Corporation.]

% You are hereby summoned to appear before me, at [naming
the place,} on [specifying the day and hour] to answer the
charge made against you, upon the information of A. B., or, [the
presentment of the Grand Jury of the district or county of ,
or, [as the case may be,} for [designating the offence, generally.)

“ Dated at the city [or town,] of , the day

of , 1850
« G, H., Justice of the Peace,”
[or, as the case may be.]

DCCCCIL The summons must be served at least five days
before the day of appearance fixed therein, by delivering a copy
thereof and showing the original to the president, or other head
of the corporation, or to the secretary, cashier, or managing
agent thereof.

DCCCCIV. At the time appointed in the summons, the ma-
gistrate must proceed to investizate the charge, in .the same
manAer as in the case of a natural pérsdn brought bifors him,
_So far a3 those proceedings areé applicable.
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DCCCCY. After hearing the proofs, the magistrate must cer
tify upon the depositions, either that there is, or is not sufficient
cause to believe the corporation guilty of the offence charged,
and must return the depositions and certificate, in the mauner
prescribed in charges before magistrates.

DCCCCVI. If the magistrate rcturn a certificate that there is
sufficient cause to believe the corporation guilty of the offence
charged, the Grand Jury may proceed thereon, as in the case of
« natural person held to answer.

DCCCCVIL. If anindictment be found, the corporation may ap-
pear, by counsel, to answer the same. If they do not thus ap-
pear, a plea of not Guilty must be entered, and the same pro-
cecdings had thereon as in other cases.

. DCCCCVIIL When a fine is imposed upon a corporation, on
conviction, it may be collected by virtue of the order imposing
it, by the Sheriff of the county, out of their real and personal
property, in the same manner as upon an execution in a civil
aetion,

CHAPTER IX.
ENTITLING AFFIDAVITS.

e

909. Affidavits defectively entitled, valid.

.DCCCCIX. It is not necessary to entitle an affidavit or depo-
pition, in the action, whether taken before or sfter indictment,
or upon an appeal ; but if made without a title, or with an er-
roneous title, it is as valid and effectual for every purpose, as if
it were duly entitled, if it intelligibly refer to the proceeding, in-
dictment or appeal in which it is made.

CHAPTER X.

ERRORS AND MISTAKES, IN PLEADINGS AND OTHER
PROCEEDINGS.

910. No departure from the forms prescribed by this code, or error or
mistake in a pleading or procceding, material, vuless it prejudice or
tend to prejudice o substantial right. :

911, Indictments not to abate by dilatory plea.

912. Judgments not be stayed for certain defects.

DCCCCX. Neither a departure from the form or mode pre-
scribed by this Code, in respect to any pleadings or proceedings,
nor an error or mistake therein, renders them invalid, unless it
have actually prejudiced the defendant, or tend to his prejudice,
in respect to a substantial right.

DCCCCXI No indictment or information shall be abated by
veason of any dilatory plea of misnomer, or of want of addition,

ppl 69
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or of wrong addition of any party offering such plea, if the Court
shall be satisfied, by aflidavit or otherwise, of the truth of such
plea; but in such casc the Court shall forthwith cause the in-
dictment or information to be amended according to the truth,
and shall call upon such pariy to plead thereto, and shall pre-
ceed as if no such dilatory plea had been pleaded.

DCCCCXIIL. No judgment upon any indictment, whether niter
verdict or by confession, default or otherwise, shall Le stayed or
traversed by want of the averment of any matter unnecessary to
be proved, nor for the omission of the words “as appears by the
record,” or “with force and arms,” or “against the peace,”
nor for the insertion of the words, “ against the force of the
statute,” instead of “ against the form of the statutes,” or vice
versa, nor for that any person meationed in the indictment is or
was designated by the name of office or other descriptive appel-
lation, instead of his, her or their proper name or names, nor for
omitting to state the time at which the offence was committed,
in any case where time is not of the essence of tbe offence, nor
for stating time imperfectly, nor for stating the offence to have
been committed on a day subsequent to the finding of the indict-
ment, or exhibiting the information, or on an impossible day, or
on a day that never happened, nor for a want of a proper or
perfect venue, where the Court shall appear by the indictment
or information to have jurisdiction over the offence.

CHAPTER XI.
DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED.

913. When property, alleged to be stolen or embezzeled, comes into custg-
dy of peace officer, he must hold it subject to order of magistrate.

914, Order forits delivery to owner. . )

915. When it comes into custody of magistrate, he must deliver it to owner,
on proof of title and payment of expenses.

916. Court in which trial is had for stesling or embezzling it, may order it
to be delivered to owner.

917. If not claimed in six months, to be delivered to County Treasurer.

918. Receipt for money or property, taken from a person arrested for a
public offence.

919. Dutics of Police Clerka, in making entries of property atolen or
embezzled, and furnishing copy to Chief of Police.

§20. Police Clerks to take charge of property stolen or cmbezzled, how
designated, and regulations respecting their duties and security.

——t——

DCCCCXIII. When property, alleged to have been stolen or
embezzled, comes into the custody of a peace officer, he must
hold it, subject to the order of the magistrate authorized by the
next article to direct the disposal thereof.

DCCCCXIV. On satisfactory proof of the title of the owner
of the property, the magistrate before whom the information
is Jaid, or who examines the charge against the person accused
of stealing or ¢mbezzling the property, may order it to be deliv-
ered to the owner, on his paying the reasonable and necessary

- expenses incurred in its preservation, to be certified by the magis-
trate. The order entitles the owner to demand and receive the
property. '
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DCCCCXYV. If property stolen or cmbezzled comes into the
custody of a magistrate, it must be delivered to the owner, on
satisfactory proof of his title, and on his paying the necessary
expenses incurred in its preservation, to be certified by the
magistrate.

DCCCCXV1. If property stolen or embezzled have not heen
delivered to the owner, the Gourt before which a trial is had for
stealing or embezzling it, may, on proof of his title, order it to
be restored to the owner

DCCCCXVIL If property stolen or embezzeled, be not claimed
by the owner before the expiration of six months from the con-
viction of a person for stealing or embezzling it, the magistrate
or other officer having it in custody, must, on payment of the
necessary expenses incurred in its preservation, cause it to be
sold at public auction, and the proceeds accounted for to the Coun-
ty Treasurer.

DCCCCXVIL. When money or other property is taken from
a defendont, arrested upon a charge of a public offence, the
officer taking it, must, at the time, give duplicate receipts there-
for, specifying particularly the amount of money or the kind of
property taken; one of which receipts he must deliver to the
defendant, and the other of which he must forthwith fyle with
the clerk of the Court to which the depositions and statement
must be sent.

DCCCCXIX. The Clerks of the Peace in each district or county,
must enter in suitable books, a description of every article of
property, alleged to be stolen or embezzled, and brought intothe
office, or taken from the person of a prisoner; and must attach
a pumber to each article, and make a corresponding entry
thereof. They must also enter in 2 suitable book, a statement
of all property stolen or embezzled, of which information is
given to them, and must daily furnish a copy of that statervent,
to the Chief of Police in the chief city or town of the district or
county.

DCCCCXX. The Clerks of the Peace shall take charge of all
property alleged to be stolen or embezzled, and which may be
brought into the Police Office or taken from the person of a
prisoner, and shall deposit the same for safe keeping in some
safe repository, and shall be answerable for the same.
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CHAPTER XIL
REPRIEVES, COMMUTATIONS, AND PARDONS,

p——

921, Power of Governor to grant reprieves, commutations, and
pardons.
922, Not to affect Royal Prerozative.
923. Pardon, how granted.
924. Report of case, how, and fiom whoin required.
925. Pardon though non-payment of moacy.
926, 927, 928, Effect of pardon,
929,930, 931. Reptieve and its effect.
932. Fees to officers.
933. Penalty on justices contravening this Act,
934. Papers relating to application, to be fyled with Secretary of
the Pravince.

—

DCCCCXXI. The Governor has power to grant repricves,
commutations and ‘pardens, after conviction, for all offences,
except cases of impeachment and nuisance not abated, upon
such conditions, and with such restrictions and limitations, as
he may think proper, subject to the regulations provided in this
Chapter.

DCCCCXXH. Nothing herein contained shall affect Hep
Majesty’s Royal Prerogative of Mercy, provided that no offence
can be pardoned before it is committed, and such pardon shall
be void. i

Hawk. P. C., A. 2, ¢. 37, 5. 38——Ch. Burns’ Just., * Pardon.™

DCCCCXXIII. A pardon may be either by Act of Parliament
or by Letters Patent.

Stph, C. L., 334, 5--Ch. Burns’ Just., ¢ Pardon.”

DCCCCXXIV. When an application is made to the Governor,
for a pardon, he may require the presiding Judge of the Court
before which the conviction was had, or the public prosecutor
by whom the indictment was prosecuted, to furnish him, without
delay, with a statement of the facts proved on the trial, and of

any other facts having reference to the propriety of granting or
refusing the pardon.

DCCCCXXYV. Itshall be lawful for the Queen’s Majesty, and
for the Governor aforesaid, to extend the Royal Mercy to any
person imprisoned for any offence, although he shall be impri-

soned for non-payment of money to some party other than the
Crown.

DCCCCXXVI1. Where the Queen’s Majesty, or the Governor
of this Province for the time being, shall be pleased to extend the
Royal Mercy to any offender convicted of any offence, punisha-
able with death or otherwise, and by warrant under the Royal
Sign Manual countersigned by one of the Principal Secretaries
of State, or by warrant under the hand and seal at arms of such
Governor as aforesaid, shall grant to such offender either a free
or a com:litional pardon, the discharge of such offender out of
custody, in case of a free pardon, and the performance of the
condition in the case of a conditional pardon, shall have the effect
of a pardon under the Great Seal for such offender as to the
felony for which sach pardon shall have been granted : Provided
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always, that- no free pardon, or any such discharge in conse-
quence thereof, nor.any conditional pardon, nor. the performance
of the condition thereof, in any of the cases aforesaid, shall
prevent or mitigate the punishment to which the offender might
otherwise be lawfully. sentenced. on a subsequent cpnviction
for any offence committed after the granting of any such pardon

DCCCCXXVIL. The pardon, either, free or-conditional, of &
defendant after judgment, prevents the.execation of the judgment
and gives him new credit, character.and capacity- (1 Ch. C. L.
775) : Provided; that. no disability specially ifnposed upon him
by law as the consequence of his conviction. shall ‘b removed
by sach pardon, 1. Ch. C. L. 776, and cases there cited,) nor with:
out express words of restitution shall-any property forfeited by
his conviction be revested in him. (Hawk ¢. 6,5. 54; Ch. Burns,
« Pardon.”)

DCCCCXXVII. The pardon, either free or conditional, of any
defendant for an offence, and his discharge ont of custody shall
have the effect of a pardon as above for such offence, but shall
not relieve him from punishment upon conviction for an offence
committed after the grant of such pardon.

DCOCCXXIX. The execution of the judgment may likewise be
suspended by a reprieve, (1 Ch. C. L. 756,) which may be grant-
ed either by the Crown, or by the Court empowered to award
execution; (1 Hale, P. C. 368 ; 2 Hale, 1. C. 412.; 1 Ch.C. L.
758.) if by the Crown, it isgrantable at its mere discretion, ex-
pressed to the said Court by any sufficient means to convey the
same, and thereupon the Court shall respite the defendant ac-
cordingly (same Authorities), if by the Court, it is grantable at
discretion whenever substantial justice requires the withdrawal
of the judgment,

2 Hele, P. C. 412; 1 Ch. C. L. 758-9.

DCCCCXXX. The Court is bound to grant a reprieve in the
following cases :—

1st. When the defendant, being a female, is pregnant.

1 Hale, P. C.368; 2 Hale, P. C. 406, 413; 4 BL
Com. 395; 1 Ch. C. L. 759,

2. When the defendant becomes insane after judgment pro-
nounced against him.

2 Hale, P. C.870; 4 Bl Com. 895; 1 Ch. C. L. 761.

DCCCCXXXI. a.—Judges of Assizes have the power of re-
prieve after their Commission is determined.
2 Hale,12; 4 Bl Com. 387; Hawk, b. 2,¢. 2, 5. 8.

DCCCCXXXIL In all cases in which any person shall ba
charged with felony, the officers of the Court before which such
person shall be tried, or any procceding had with regard to such
charge, and who shall render any official services in the matter
of such charge, or in the course of suchtrial, to the person sa
charged with felony, shall be paid their lawful fees for all such
services out of the public funds, in the same manner as other
fees due and payable to them in respect of official services, by
them rendered to the Crown, in the conduct of public prosecu-
tions, are now paid, and no such fees shall in any case be de-
manded of or payable by the person charged with such felony,

GG169
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DCCCCXXXIL. If any justice or coroner shall neglect or offend
in any thing contrary to the true intent and meaning of any of
the provisions of this Act, it shall be lawful for the Court to whose
officer any such examination, information, evidence, bailment,
recognizance, or inquisition ought to have been delivered, and
such Court is hereby authorized and required upon examination
and proof of the offence, in a summary manner, to set such fine
upon every such justice or coroner as the Court shall think meet.

DCCCCXXXIV. When a reprieve, commutation or pardon
isgranted, all the papers or documents connected therewith pre-
sented to the Governor, shall be lodged within ten days afterthe
grant in the office of the Secretary of the Province, by whom
they shall be kept as records open to public inspection.
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PART V.

OF PROCEEDINGS IN THE POLICE, OR

1.
2

MAGISTRATES COURTS.

Or tae Procrepmies v Poricc Courts.
Or Avrrears rrox tHE Poricr Coonrs.

TITLE L

OF THE PROCEEDINGS IN POLICE COURTS.

035.
938.
987.
938.
939.
940.
941.

042,

943
944, 945,
847.
948, 949,
950.
951.
952,
953.
954,

955.
056.

957,

958.
959.

960.
081.
962.
263,
964.
965.
966.
967.
987a.
868.
969.
970.
971.
972.

Chargeto be read to defendant, and he required to plead.

The plea, and how put in.

Issue, how tried.

One Magistrate may receive information.

Same in summary conviction.

Judgment on conviction.

Judgment of imprisonment, until fine be paid. Extent
of imprisonment,

Defendant, on acquittal, to be discharged. Order that
prosecutor pay the costs,

Abettors punished on summary conviction.

946. Assault.

Judgment against prosecutor for costs.

Certificate of conviction. Its form.

Magistrate may discharge.

Certificate, when fyled.

Certificate, conclusive evidence.

Judgment, by whom executed.

Fine, by whom received before commitment, and how
applied.

Fine, to whom paid after commitment, and how applied.

Proceedings against Magistrate or Sheriff, on neglect
to pay fine into county tr ] :

Subpenas for witnesses, and punishing them for dis.
obedience.

No fees to witnesses, :

During time allowed for bail, and until judgment,
defendant to be continued in custody of officer, or
committed to jail,

Form of commitment.

By whom executed.

Defendant may be admitted to bail,

Bail, how and by whom taken. -

Form of the undertaking.

Undertaking, when forfeited, and action thereon.

Forfeiture, how and by whom remitted.

Application of penalties in summary convictions,

Commitment on non-payment.

Discharge in certain cases.

Summary conviction bar to any other proceeding.

Apprehension of person committing summary offences,

Limitation,

Compelling appearance of witnessés,

DCCCCXXXYV. In the cases in which the Police or Magis-
trates’ Courts have juricdiction, when the defendant'is brought
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before the magistrate, the charge against him must be distinctly
read to him, and he must be required to plead thereto.

DCCCCXXXVI. The defendant may plead the same pleas as
. upon an indictment, but his plea must be oral, and entered upon
the minutes of the magistrate. : .

DCCCCXXXVIIL Upon a plea other than a plea of guilty, the
magistrate must proceed to try the issue. -

DCCCCXXXVIIL In all cases where by this Act two or mare
Justices of the Peace are authorized and required to hear and
determine any complaint, one Justice shall be competent to
receive the original information or complaint, and to issune the
summons or warrant requiring the parties to appear before two
or more Justices of the Peace ; and after examination upon oath
irito he merits of* the said complaint, and the adjudication here-
upon by any such two Justices being made, all and every the
subsequent proceedings to enforce obedience thereto, or otber-
wise, whether respecting the penalty, fine, iraprisoument, costs,
or other matter or thing relating to the offence,may be.enforced
by either of the said Justices, or by any otlier Justice: of the
Peace' for the same district, county, city, town or placs, in such
and the like manner as if done by the same two Justices who so
lieard and adjudged the said-complaint ; and: whero-the:original
complaint or information-shall e made to any Justice or Justices
of the Peace, different from- the Justice or Justices before- whom
the same shall be heard and determined, tlie- form-of conviction
shall be made conformable and-according to the facti

DCCCCXXXIX. In all cases of surhmary convictios, persons
accused shall be admitted to mnake their full'answer and:defence,
and to have all witnesses examined and cross-examined by
Counsel or Attorney. ' -

DCCCCXL. When the defendant pleads: gailty, or is con-
victed, either by the magistrate or by a jury, the magistrate
must render judgment thereon, of fine or imprisermment, or both,
as the case may require ; but the fine cannot exceed
nor the imprisonment six months.

DCCCCXLI. A judgment that the deferidant pay a fine, may
also direct that he be imprisoned until the fine be satisfied;
specifying the extent of the imprisonment, which cannot exceed
one day for every pound currency of the fitte.

DCCCCXLIL. When the defendant is acquitted by the magis-
trate he must be irnmediately discharged; and if the magistrate
certify upon his minutes, that the prosecution was malicious or
without probable cause, the magistrate must order the prosecu-
tor to pay the custs of the proceedings, or to give satisfactory
security, by & writtetr undéttaking, with one or more surcties, to
pay th’elsa.me to the County Treasurer within fifteen days after
the trial. ’ g

DCCCCXLILL If any person shall aid, abet, counsel, or pro-
curé the commission of any offence which is punishable on sum-
mary conviction, either for every time of its comrmissiont or for
the first and second time only, or for the first time only, every
such person shall, on conviction before a justice or justices of the
peace, be lable for every first, scecond or subsequesté ofickce of
aiding, abetting, counselling, or procuring, to the some forfeiture
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and punishment to which a person guilty of a first, second or
subsequent offence as a principal offender is by this Act made
liable.

DCCCCXLIV. Where any person shall unlawfally assault or
beat any other person, it shall be lawful for any magistrate, upon
complaint of the party aggrieved, praying him to proceed summa-
rily under this Act, to hear and determine such offence, and the
offender shall forfeit and pay such fine as shall appear to him to
be meet, not exceeding together with costs (if ordered) the sum
of five pounds; and if such fine together with the costs (if ordered)
shall not be paid either immediately after'the conviction, or with-
in such period as the magistrate shall at the time of the convic-
tion appoint, the offender shall be imprisoned in the common
gaol for not more than two months, unless such fine and costs be
sooner paid; but if the magistrate shall deem the offence not to
be proved, or shall find the assault ar battery to have been jus-
tified, or so trifling as not to merit any punishment, and shall
accordingly dismiss the complaint with costs, if'he shall so order
he shall forthwith make out a certificate under hishand, stating
the fact of such dismissal, and shall deliver such certificate to the
party against whom the complaint -was preferred ; and if such
costs shall not be paid immediately upon dismissal or withinsuch
period as such magistrate shall at the time of such dismissal
appoint, it shall be lawful for him to issue his warrant tolevy
the amount of su¢h costs within a certain time to be in tho said
warrant expressed, and in case no distresssufficient to satisfy the
amount of such warrant shall be so found, to commit the party
ordered to pay such costs to the common gaol for not morethan
ten days, unless such.costs shall .be sooner paid.

DCCCCXLV. Where any person against whom any such
complaint shall have been preferred for any common assault or.
battery, shall have obtained such certificate asaforesaid, or hav-
ing been convicted shall have paid the whole amount adjudged
to be paid under such conviction, or shall have suffered the im-
prisonment awarded for non-payment thereof, in every such case
he shall be relezsed from all further or other .proceedings, civil
or-arimiunal for the same cause.

DCCCCXLVL But if such ‘magistrate shall find tke ascault
and battery to have becn accompanied by any attempt to com-
mit felony, or shall be of opinion that the same is from any other
circumstance fit subject for a prosecution by indictment, he shall
abstain from any adjudication thereupon, and shall proceed asin
any other case of felony charged before him, ond such magis-
trate shall have no jurisdiction in any case of assault or battery
in which any question shall arise as to the title to any lands,
tenements or hereditaments, or any interest therein or accruing
therefrom, or as to any bankruptey or insolvency, or any.execu-
tion under.the process of any Court of Justice, and shall not pro-

ceed thereon if either party litizating make oath to that cffect
before him.

DCCCCXLYVIL If the prosecutor do not pay .the costs or give
security therefor the magistrate may enter judgment against him
for the amount thereof, which may bz enforeed,in all respeets,
in the same manner as a judgmeit rerndered by aCourt held by
a justice of the peace.

DCCCCXLVIIL. When a conviction is had, upon a plea of
guilty or upon a trial, the magisitate must make and sign, with
HB169
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his name of office, a certificate in substantially the following
form:

“ Police [or Magistrates] Court,

« City or county of » town or township of [as the
“ case may be.

“ The Queen
“ against %
“A.B.
“ » 5 1850,

“ The above named A. B., having been brought before me, C.
“ D, a Justice of the Peace of the town [or city] of [as the case
“ may be] charged with [briefly designating the offence [or  hav-
“ing been required by me to give bail for his appearance at the
“next Court of General Sessions of this district or county, and
“ having omitted to dv so for twenty-four hours after being.so
“ required,’ as the case may be.} :

“ And the above named A. B. having thereupon pleaded not

“ guilty, [as the case may b;] and having been thereupon duly
¢ tried, and upon such trial duly convicted,

“1 have adjudged,—That he be imprisoned in the gaol of this
“ days, [or ‘pay a fine of
“ or be imprisoned until it be paid, not exceeding days,’
“ or both, as the case may be.]

“ Dated at the of , the day
4 of » 1850,

“C. D.

“ Justice of the Peace of the town for ¢ city)
“ of * [as the case may be.]”

DCCCCXLIX. If the defendant have pleaded guilty, instead
of the sccond paragraph, the certificate must state substantially
as follows: “ And the above named A. B. having been therenpon
¢ duly convicted, upon a plea of guilty.”

DCCCCL. Where any person shall be summarily convicted
before a magistrate of any offence, it shall be lawfal for sach
magistrate, if be shall so think fit, to djscharge the offender from
his conviction, upon his making such satisfaction to the pa
aggrieved for damages and costs, or either of them, as shall be
ascertained by the said magistrate.

DCCCCLIL. Within twenty days after the conviction, the
magistrate must cause the certificate to be yed.in the office of
the Clerk of the Peaco for the district or county where the con-
vietion is had.

DCCCCLIL. The certificate, made and fyled as prescribed in
the last two articles, or a certified copy thereof, is conclusive
evidence of the facts stated therein, and the conviction shall be
presumed to beunappealed against until the contrary be shown.

DCCCCLIL The judgment must be executed by the sheriff of
the district or county, or by a constable or policeman of the city
village, town or county in which the conviction is had, upon
receiving a copy of the certificate prescribed as above, certified
by the magistrate or the county Clerk,

DCCCCLIV. If a fine imposed be paid befbre commitment, it
must be received by the magistrate, and be applied to the pay-
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ment of the expeuses of the prosecution. The residue, if any,
must be paid by the magistrate, within thirty days after its
receipt, into the hands of the treasurer of the said district or
county, for the usc thereof.

DCCCCLYV. If the defendant be committed for not paying a
fine, he may pay it to the Sheriff of the county, but to no other
person ; who must in like manner, within thirty days after the
receipt thereof, pay it into the hands of the district or county
treasurer, as provided in the last article,

DCCCCLVI. If the magistrate or sheriff receiving the fine fail
to pay it, or such part of it as is so payable, into the county
treasary, the county treasurer must immediately commence an
action therefor, in the name of the county.

DCCCCLVIL. The magistrate may issue subpenas for wit
nesses, and punish disobedience thereof.

DCCCCLVIL No fees are payable to a witness for his at.
tendance in a police or magistrate’s court.

DCCCCLIX. During the twenty-four hours allowed to a de-
fendant to give bail, and until judgment is given, he may be
continned in the custody of the officer, or committed to the
common gaol, to auswer the charge as the magistrate may di.
rect.

.DCCCCLX. The commitment must be signed by the magis.
trate, by his name of office, and must be in substantially the
following form :

“The sheriff or the keeper of the common gaol of the
is required to receive and detain A. B., who stands charged be-
fore me for [designating the offence, generally] to answer the

charge before a police court in the town [or city] of s [as
the case may be].
# Dated at the town [or city] of s the day of

“C. D, justice of the peace of the county town
[or city] of v [as the case may be).

DCCCCLXIL. When committed, the defendant must be de-
livered to the custody of the proper officer, by any peace officer
in the district or county to whom the magistrate may deliver the
commitment,

DCCCCLXII. Either before or after his committal, or upon
being committed, the defendant must, if he require it, be admit-
ted 1o bail.

DCCCCLXMIL The bail must be taken by the magistrate, by
& written recognizance, cxecuted by the defendant, with one or
more sufficient suretics approved by the magistrate, in 2 sum
not exceeding :

DCCCCLXIV. The recognizance must be in substantially the
following form: .

“ A. B. having been duly charged before C. D, a justico of the
perce in the town [or city] of s [as the case may be] with
the offence of [designating the offence generally.)
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“We undertake that he shall appear thereon, from time to
time until judgment, at a police court in the district [county-
town, or city] of » Las the case may be], held by the jus-
tice above named, or that we will pay to the county of
[naming the county in which the Court is held] the sum of

» [inserting the sum fixed by the magisirate].

“Dated at of > [as ihe case may be.]

DCCCCLXY. If the defendant fail to appear according to
the recognizance, the magistrate, unless a sufficient excuse be
shewn, must declare the recognizance of bail forfeited, and the
district or county treasurer must immediately commence an
action, for the recovery of the sum mentioned therein, in his
official name.

DCCCCLXVI. The District or County Court of the district or

county may remit the forfeiture, or any part thereof, upon good
cause shewn therefor.

DCCCCLXVII. Every sum of money which shall bo forfeited
tor or as the value ol any property stolen or taken, or for or as
the amount of any injury done (such valuc or amount to be as-
sessed in each case by the convieting magistrate,) shall be paid
to the party aggrieved, if known, except where sach party shall
bave been examined in proof of the offence, and in that case, or
where the party aggrieved is unknown, such sam shall be ap-
plied in the same manner as a penalty : Provided always, that
where several persons shall join in the commission of the same
offence, and shall, tipon conviction thereof, each be adjudged to
forfeit a sum equivalent to the value of the property, or to the
amount of the injury done, in every such case no further sum
shall be paid to the party aggricved than that which shall be
torfeited by one of such oftenders only, and the corresponding sum
or sums forfeited by the other oficnder or offenders shall be
applied in the same manner as any penalty imposed by a ma-
gistrate is hereinbefore directed to be applied. )

" DCCCCLX VL. Where the sum which shall be forfeited for
the value of the property stolen or taken, or for the amount of
the injury done, or which shall be imposed as a penalty by any
magistrate, together with the costs, if awarded, (which costs such
magistrate is and is hereby authorized to award, if he of they
shall think fit, in any case of a summary conviction under this
Act,) shall not be paid either immediately after the cdnvietion,
or within such period as the magistrate shall at the time of con-
viction appoint, which he isand is hereby authorized to appoint,
it shall be lawiul for the convicting ragistrate (unless whero
otherwise specially directed,) to commit the offender to the com-
mon gaol or House of Correction, there to be imprisoned only,
or to be imprisoned and kept to hard labour, according to the
discretion of the magistrate, for any term not exceeding two
calendar: monthis, where the amount of the sam forfeited, or of
the penalty imposed, or of both, as the case may be, together
with the costs, shall not exceed five pounds; and for any term
pot exceeding six calendar months, where the amount with
costs shall exceed five pounds, and shall not exceed ten pounds ;
the commitment to be determinable in ‘each of the cases afore-
said, upon payment of the amount and costs. ’

DCCCCLXIX. Where any person shall be summarily con-
victed before a magistrate, of any offence, and it shall be a first
conviction, it shall be lawful for the magistrate, if he shall so
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thiuk fit, to discharge the offender from his conviction upon his
making such satisfaction to the party aggrieved, for damages
and costs, or either of them, as shall be ascertained by such ma-
gistrate.

DCCCCLXI1X~a. In case any person convicted of any offence
unishable by summary conviction by virtue of this Act,.shall
Ea.ve paid the sum adjudged ‘to be paid, together with costs, if
awarded, under such conviction, or shall bave received a remis-
sion thereof from the Crown, or shall have suffered the impri-
sonment awarded for non-payment thereof, or the imprisonment
adjudged in the first instance, or shall have been discharged from
his conviction in the manner aforesaid, in every such case he
shall be released from all further or other proceedings for the
same cause.

DCCCCLXX. Any person found committing any offence pun-
ishable either upon indictment or upon summary conviction,
may be lmmediately apprebended without a warrant, by any
peace officer, or by the owner of the property on or with respect
to which the offence shall be committed, or by the servant of or
any person authorized by such owner, and forthwith taker be-
fore some neighbouring magistrate, to be dealt with according
to law ; and if any credible witness shall prove upon oath, be-
fore a magistrate, that there is reasonable cause to suspecl that
any property whatsoever, on or with respect to which any such
offence shall have been committed, isin any dwelling-houso, out~
house, garden, yard, croft or other place or places, the magistrate
may grant a warrant to search snch dwelling-house, out-house,
garden, yard, croft or other place or places, for such property,
asin the case for stolen goods; and any person to whom any
property shall be offered to be sold, pawned or delivered, if he
shall have reasonable cause to suspect that any such offence
has been committed on or with respect to sach property, is
hereby authorized, und if in his power is required to apprehend
and forthwith to carry before a magistrate, the party offering
the same, together with such property, to be dealt with according
to law. :

DCCCCLXXI. The prosecution of every offence punishable
on summary conviction shall be commenced within one calen-
dar month after the commission of the offence and not other-
wise ; and the evldence of the party aggrieved shall be admitted
in proof of the offence.

DCCCCLXXIL Where any person shall be charged, on the
oath of a credible witness, before any magistrate, with any such
offence, he may summon the person charged to appear at a time
and place to be named in tne summons ; andif ﬁe shall not ap-
pear accordingly, then (upon proof of tne due service of the sum-
mons upon such person by delivering the same to him personal-
ly, or by leaving the sameat his usual plaee of abode,) the ma-
gistrate may either proceed to hear and dispose of the case
éx parte, or issuc his warrant for apprehending such person and
bringing him before himself, or some other magistrate ; or the
magistrate before whom the charge shall be made, may (if he
shall so think fit,) without any previous snmmons; (unless when
otherwise specially directed,) issue such a warrant; and the
magistrate before whom the person charged shall appear or be
brought, shall proceed to hear and determine the cage, N

pies
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TITLE IL

OF APPEALS FROM THE POLICE AND MAGIS-

973,

974,
975.
976.
977

078.
gt

980,
981.
982,
983.
984.

985.
_ 986
987.

988s.
989.
990.
991,
992.
993.

994.

095.

996.
987.

TRATES COURTS.

Judgrment of' such Court reviewable only upon appeal
to the Sessions.

Appeal for what eauses allowed.

Appeal, how taken.

How allowed.

Discharge of defendant from custody, upon under-
taking.

Undertaking, when and with whom fyled.

Delivery of affidavit, and allowance of appeal to ma-
gistrate or clerk of Court, within five days after
allowance. Appeal then deemed tuken.

Return, when and how made.

Compelling return.

Ordering and compelling further or amended return.

Appeal, by whom and how brought to argument.

If not brought to argument, as provided in last section,
to be dismissed, unless continued for canse shovmn.

Appeals triable by Jury.

Service of retarn on, and consequences of failure.

If brought to hearing by defendant, appeal must he
argued, though no one oppose; if by public pro-
secution, judgment to be affirmed, unless defendant
appear.

Appeal to be heard on original return.

‘What judgment may be rendered.

Judgment to be entered on the minutes.

Order, upon judgment for affirmance.

Order, tpon judgment of reversal.

If new trial ordered, to be had in Court of Sessions.
Proceedings thereon. . .

Proceedings to carry judgment upon appeal into effect,
to be had in Court of Sessions.

On judgment of Court of Sessions, defendant may ap-
peal to Court of Appeals.

Judgment of Appeal Court upon appeal, final.

Proceedings to carry into effect judgment of such Court.

DCCCCLXXIN. A judgment upon any conviction, rendercd
by a Police Court, may be reviewed by the Court of General
Sessions of the place for the district or county where the coavic-
tion is had, upon an appeal, as prescribed by this title, and not
otherwise.

DCCCCLIV. Anappeal cannot bo allowed, for any other couss

than the

erroneous decision of the Court, in the course of the

proceedings before it, or in the determination of the cause.



155

DCCCCLXXY. For the purpose of appealing, the defendant,
or some ono on his behalf, must, within ten days after the judg-
meni, make an affidavit, statihy the facts showing the alleged
errors in the proceedings or conviction complained of, and must,
within that time, present it to the district or county judge,.or to
a judge of a Superior Court, and may apply thereon for the al-
lowance of the appeal.

DCCCCLXXVL If, in the opinion of the judge, it is proper
tliat the question arising on the appeal should bé decided by the
Court of General Sessions, be must endorso on the affidavit an
allowance of the appeal to that Court,

DCCCCLVIL. Upon allowing the appeal, the judge may take
from the defendant, a recogmizance with such sureties as he
may approve. that the defendant will abide the judgment of
the Court of General Scssions upon the appeal; and may
thereupon order that he be discharged from imprisonment, on
service of the order upon the officer having him in castodp, or if
he be not in custody, that all proceedings on the judgment be
stayed. :

DCCCCVII. The recognizance upon the appeal; must be im-
mediately fyled withthe clerk of the Court of General Sessions.

DCCCCOLXXIX. The affidavitand the allowance of the appeal
must be delivered to the magistrate who tried the case, or fo the
clerk of the Police Court, within five dzys after the allowance
of the appeal; and when so delivered, the appeal is deemed
taken. ’

DCCCCLXXX. The magistrate or Court rendering the judz-
ment must make a return to all the matters stated in the affida-
vit, and must cause the affidavit and return to be fyled in the
office of the clerk of the Court of Sessions, within ten duys after
the service of the affidavit and allowance of the appeal.

DCCCCLIXXL Ifthe return be not made within the time pre-
scribed in the last article, the Court of Sessions or the presiding
judge thereof, may order that a return be mede within a spe-
cifiep time which may be deemed reasonable; and the Court
may, by attachment, compel a compliance with the order.

DCCCCLXXXIL If the return be defecttive, & further or
amended return may be ordered, and the order may be enforeed
in the manner provided for in the last article.

DCCCCLXXXIL When the return is made, the appeal may
be brought to argument by the defendant, on-any dey in term,
upon a notice of not less than three days befors the term, to the
Public Proszcutor of the district or county.

DCCCCLXXXIV. If the defendent omit to briay the appsal
to argument, as provided in the last orticle, the Court mast dis-
miss it, unless it continue the same, by special order, for cauza
shown.

DCCCOLXXXV. Whenever an appeal shall be made from
the decision of any justice under this Act as aforesaid, the Court
of Gencral or Quarter Sessions shall have power to empannel
a Jury to try. the matter on which such decision mey have been
made, and the Court, on the finding of such Jury, under oath,
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shall thereupon give such judgment as the circumstances of the
case may require : Provided always, that such Court shall not
in any case adjudge the payment of a fine exceeding five pounds
in addition to the costs, or order the imprisonment of the per-
son sa convicted, for any period not exceeding one month ; and
all fines imposed and recovered by the Jjudgment of such Gourt,
shall be applied and disposed of in thc same manner as other
fin€s recovered under the provisions of this Act.

DCCCOLXXXVI. The defendant must serve upon such Publio
Prosecutor, a copy of the return, with or before the notice of argus
ment. Ifhe fail to do so, the appeal must be dismissed, upon
upon proof of the failure, unless the Court othrwise direct,

DCCCCLXXXVIL If the appeal be brought to hearing by the
defendant, it must be argued, though no one appear to oppose ;
but if brought on by the said Prosecutor, he may take judg.
mentalof affirmance, unless the defendant appear to argue the
appeal.

DCCCCXXXVIHI. The appeal must be heard upon the ori-
ginal return; and ne copy thereof need be furnished for the
use of the Court.

DCCCCLXXXIX. After hearing the appeal, the Court must
give judgment, without regard to technical errors or defeets,
which have not prejudiced the substantial rights of the defendant ;
and may render the judgment which the Court below should
héve rendered, or may, aocording to the justice of the case, afirm
or reverse the judgment, in whole or in part, as to all or any of
the defendants, if there be more than one, or may order a new
trial.

DCCCCLXC. When judgment is given upon the appeal, it
must be entered upon the minutes.

DCCCCLXCL If the judgment be affirmed, the Court must
direct its execution, and if the defendant has been discharged on
bail, after the commencement of the execution of a Jjudgment of
imprisonment, must commit him to the proper custody for the
remainder of his term of imprisonment.

DCCCCLXCI. If the judgment be reversed, and the de-
fendant be imprisoned in pursuance of the Jjudgment of the
Police Court, the Court of Sessions must order him to be dis.
charged,

DCCCCLXCIIL If a new trial be ordered, it must be had
in the Court of Sessions, in the same manner as upon an issue
of fact on an indetment ; and that Court may proceed to judg-
ment and execution, as in an action presecuted by indictment.

DCCCCLXCIV. If any proceedings be -necessary to carry
the judgment upon the appeal into effeet, they must be had in
the Court of Sessions. :

DCCCCLXCVI. The judgment of the Court of Session upon
the appeasl, is final. )

DCCCCXCVIL The same proceedings must he had, to carry
into effect the judgment of Superior Court upon the appeal,
as if it had been taken uypon a Jjudgment in an action prose-
cuted by indictment,
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PART VL

OF SPECIAL PROCEEDINGS OF A

B R N T L

CRIMINAL NATURE.

. Or Coroxrrs’ InquesTs, AND THE prTIs o CononEns.

. OP BEARCH WARRANTS.

OF PROCLEDINGS AGAINST FUGITIVES FROM JUSTICT.

. OF PROCTEDINGS RESPECTING VAGRANTE.

. O PROCELDINGS RESPECTING DISORDLRLY PLLSONE,

Or PROCEEDINGS RESPECTING MASTLRS, APPPCNTICES, AND BCRVANTO.
Or cRIMINAL BTATISTICS.

. MISCELLANEOUS PROVISIONS AND DEFINITIONE.

.TITLE L

OF CORONERS’ INQUESTS, AND THE DUTIES

998.

999.

100.

1001.

1002.
1003.
1004,
1005.
1006.
1007.
1008.
1009.
1010.
1011.
1012.

1018.

1014,
1016.

1016,
Jorr.
1018,

1019,
1020.

OF CORONERS.

In what cases Coroner to summon & jury. Number of
jurrors to bo summoned.

“What Coroner.

Jury to.be sworn.

Witnesses to be subpenaed. .

Compelling attendance of witnesses, and punishing their
disobedience.

Verdict of the jury.

Testimony, how taken and filed.

Contents of verdict.

If defendant arrested before inquisition filed, depositions
to be delivered to magistrate, and by him returned.
Warrant for arrest of party charged by verdict.

Party be present,

Form of Warrant.

Party in custody.

Warrant, how execated.

Proceedings of magistrate, on defendant being brought
before him.

Clerk with whom inquisition is filed, to furnish magis-
trate with copy of the same and of testimony, returned
therewith.

Coroner to deliver money or property found, ondeceased,
to county treasurer.

County treasurer to place money to credit of county;
‘and to sell other property and place proceeds to credit
of county.

Moncy, when and how pcid to representatives .of
deceased. ’
Statement under oath, from Coroner, before auditing
his accounts, )

Police justices may perform duties of coroner, during
his inability.

Compensation of coroners.

Same certainty as indictment.

1021, 1023. Inquisition may be quashsd.

DCCCCXCVII. When a Coroner is informed by affidavit that
- 8 person has been killed or dangerously wounded by another, or

rrled
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has suddenly died, under such circumstances as to afford a reason-
able ground to suspect that his death has been occasioned by
the act of another, by criminal means, or that he has committed
suicide, he must go to the place where the person is, and forth-
with summon not less than twelve persons, qualified by law to
serve as jurors, to appear before him forthwith, at a specified
place, to inquire into the cause of the death or wound.

DCCCCXCIX. The Coroner within whose jurisdiction the
body shall be lying dead, only, shall hold the inquest, notwith-
standing that the cause of death did not arise within his jurisdic-
tion.

6 and 7 Vict. ¢. 12,81,

M. When the jurors appear, they must be sworn by the
Coroner to inquire who the person was, and when, where and
by what means he came to his death or was wounded, as the
case may be, and into the circumstances attending the death or
wounding, and to render a true verdictthereon, according to the
evidence offered to them, or arising from the inspection of the
body.

2 Hale P. C. 60; 3 B. and A. 260.

ML The Coroner may issue subpeenas for witnesses, return-
able forthwith, or at such time and place as he may appoint.
He must summon and examine as witnesses, every person who,
in his opinion, or that of any of the jury, has any knowledge of
the facts; and he must summon as a witness a licensed surgeon or
physician, who must, in the presence of the jury, inspect the body,
and give a professional opinion as to the cause of the death or
wounding, and if the jury shall require it he shall summon an-
other such surgeon or physician to attendas a witness as above.

2 Hale I57.

MII. A witness served with a subpena may be compelled to
attend and testify, or may be punished by the Coroner for dis-
obedience, as upon a subpwmena issued by a magistrate, and on
failure to appear shall be fined twenty shillings by the Coroner,
except the medical witness, who shall forfeit ten pounds unless
he can show good cause against the same.

MIIL After inspecting the body, and hearing the testimony,
the jury must render their verdict, and certify it by an inquisition
in writing, signed by them, setting forth that it was taken on
view of the body (2 Hale 60) the place where it was taken
(Hawk, P. C. b. 2, c. 9, s. 22.) who the person killed or wounded
is, and when, where, and by what means he came to his death
or was wounded, or where the body was found (1, B.and C. 247,)
and if he were killed or wounded, or his death were accasioned
by the act of another, by criminal meauns, who is guilty thereof,
it such person be known or discovered.

MIV. The testimony of the witnesses examined by the
Coroner’s jury, must be reduced to writing by the Coroner, or
under-his direction, in the presence of the party charged with
the offence, if he be present, giving him full opportunity for cross
examination, and must be forthwith filed by him, with the
inquisition, in the office of the Clerk of the Peace for the district
or county.

MYV. The verdict must show that it was taken by the oaths of
lawful persons of the district or county (Haw. P."C.b. 2,¢. 9, s
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22,) and their names should be inserted in the body of the inquis-
ition, (6 B. & C. 247.)

MVL If, however, the defendant be arrested before the inqui-
sition can be filed, the coroner must deliver it with the testimony,
to the magistrate before whom the defendant is brought, who
must return it, with the depositions and statement taken before
bim, in the manner before prescribed.

MVIL If the Jury find that the person was killed or wound-
ed by another, under circumstances not cxcusable or justifi-
able by law, or that his death was occasioned by the act of
another, by criminal means, and the party committing the act
be ascertained by the inquisition, and be notin custody, the
coroner must issue a warrant, signed by him, with his name of
office, into any district or county of the Province, for the arrest
of the person charged, and for taking him before such coroner
or before some other magistrates having jurisdiction, in order
to his being committed.

MVIIL If the party accused be present on the inquest, the
coroner shall commit him forthwith for trial.

MIX. The coroner's warrant must be substantially in the
following form:

“District or County of » [or as the case may be.]

“In the name of Our Sovereign Lady the Queen: To any
peace officer in this Province :

“An inquisition having been this day found by a coroner’s
Jury, before me, stating that A. B, has come to his death by the
act ;}f C. D., by criminal means, [or as the case may be, as found
by the inquisition ]

“You are therefore commanded forthwith to arrest the aboye
named C. D, and bring him before me, [or take him before the
nearest and most accessible magisirate in this district or county.”]

“ Dated at the city of s [or as the case may be,] the

day of , 1850,
Corouer of the district or county of =
for as the case may be.]

MX. If the party be already in custody the coroner shall
indorse a detainer on the warrant of arrest, in the same manner
and form as prescribed for other warrants of arrest.

MXI. The coroner’s warrant shall be served, in any district
or county of the Province, in all respects and in the same man-
ner as a magistrate’s warrant or information, except that it need
not be backed in another district or county.

MXII. The magistrate shall procecd on the warrant, when
the defendant is brought before him, and examine the charges
contaived in the inquisition, and hold the defendant to answer, or
discharge kim therefrom, in the same manner, in all respects, as
upon such magistrate’s warrant, :

MXIHe Upon the arrest of the defendant, the Clerk of the
Peace with whom the inquisition is filed, must, without delay,
furnish to the magistrate a certified copy of it, and of the testi-
mony retnrned therewith.
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MXIV. The coroner must, within thirty days after an inquest
upon a dead body, deliver to the Clerk of the Peace, any money
or other property which may be found upon the body, unless
claimed in the meantime by the legal representatives of the
deceased. If he fail to do so, the said Clerk may proceed against
him for its recovery, by a civil action in his official name.

MXYV. Upon the delivery of money to the said Clerk, he must
place it to the credit of the Receciver General. If it be other
property, he must, within thirty days, sell it at public auction,
upon reasonable public notice ; and must, in like manner, place
the procceds to the credit of the said Receiver General.

MXVL If the money be demanded within one year, by the
legal representatives of the deceased, the Receiver General must
pay it to them, after deducting the fees and expenses of the
coroner and of the district or county, in relation to the matter, or
it may be so paid at any time thercafier, upon the order of a
Judge of any Superior Court after cause shown.

MXVII. Before auditing and allowing the account of the
coroner, he must be required to produce to a Judge of any su-
perior court,'a statement in writing of any money or other pro-
perty found upon persons upon whom inquests have heen held
by him, verified by his oath, to the effect that the statement is
true, and that the money or property mentioned in it has been
delivered to the legal repiesentative of the deceased, or to the

- said clerk-of the court, and his account shall thereupon be audit-
ed and allowed 1.y such judge.

MXVIL If the coroner be absent or be unable, for any cause,
to attend, the duties imposed hereby may be performed by a
police justice, or by a magistrate, with the same authority, and
subject to the same obligations and penalties as apply to the
coroner.

MXVIL The coroner is entitled for his services, in holding
inquests and performing any other duty incident thereto, to such
compensation as may be fixed by the judges of the superior
courts for the section, and approved by the Governor, and he can
receive for those services no other compensation or fees what-
ever. And the medical practitioner shall receive the follow-
ing fees: in each inquest, for attendance only, £1 5s.; for at-
tendance and post mortem examination, £2 10s: for attendance
and post mortem examination and analysis of the contents of the
stomach, £5; and Is. per mile for travel going to and returning
from such inquest. -

MXX. The sams degree -of certainty is requisite in. inquisi-
tions as in indictments, and the rules relating to the description
of the offences in -indictiments, and as to variences therein or
amendments thereto, so far asthe same are applieable, shall ap-
ply to inquisitions.

MXXI. An inquisition may be squashed for defects appearing
on the face of it, if not amendable, on the application either of
party interested or the Crown.

MXXIL It may also be quashed for the misconduct of the
coroner or the jrry.
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TITLE 1L
OF SEARCH WARRANTS.

1023. Search warrant definced.

1024. Upon what grounds it ‘may be issued.

1025. It cannot be issued but upon probable caunse, supported
by affidavit.

1026. Before issuing warrant, magistrate must examine, on
oath,: the-complainant ‘and his witnesses, and take
their depositions in writing.

1027. Depositions, what to contain.

1028. Magistrate, when to issue warrant.

1029. Form of the warrant.

1030..By whom served.

1031. Officer may break opern door or window to execute
warrant..

1082. May break open door or window to liberate person
acting in his aid or for his own liberation.

1033. When warrant may be served in the night time, and
direction therefor.

1034. Within what time warrant must be executed and
returned. '

1035. Officer to give receipt for property taken.

1036. Property, when delivered to magistrate, how disposed of.

1037: Return of warrant and delivery to magistrate of inven-
tory of property taken.

1038. Magistrate to-deliver copy of inventory to the person
from whose possession property is taken ‘and to
applicant for warrant.

1039. If grounds for warrant controverted, magistrate to take

" testimony.

1040. Testimony, how taken and anthenticated.

1041. Property, when to be restored to person from whom it
was taken,

1042. If goods stolen, to whom to be delivered.

1043. Deposmons, search warrant, returt end inventory,to be
returped to Court of Sessions or City Court having
Jjurisdiction of offence.

1044, Maliciously and without probable cause procuring
search warrant, a misdémeanor.

1045, Peace officer, exceeding his authority or exercising it
with unuecessary severity, guilty of a misdemeanor,

1046. If person charged with felony be.supposed to have a
dangerous weapon, or anything which may be used
as evidence of commission of offence, magistrate may
direct him to be searched, and the weapon or other
thing retained, subject to his order or the order of.
the Court. ’

MXXIIL A search warrant is an order in writing in the wasus
of the Queen, signed by a magxstrate, directed to a pedce officer,
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commanding him to search for persomal property and bring it
before the magistrate.

MXXIV. It may be issued upon either of the following grounds:

1. When the property was stolen or embezzled; in which
case it may be taken, on the warrant, from any house or other
place in which it is concealed, or from the possession of the per-
son by whom it was stolen or embezzled, or of any other person
in whose possession it may be;

2. When it was used a8 the means of committing a felony:
in which case it may be taken, on the warrant, from any house
or other place in which it is concealed, or from the possession of
the person by whom it was used in the commission of the offence,
or of any other person in whose possession it may be;

3. When it is in the possession of any person with the intent
to use it as the meansg of committing a public offence, or in the
possession of another, to whom he may have delivered it for the
purpose of concealing it or preventing its being discovered; in
which case it may be taken, on the warrant, from such person
or from a house or other place occupied by him, or under his
control, or from the possession of the person to whom he may
have so delivered it.

DXXYV. A search warrant cannot be issued but upon probable
cause, supported by affidavit, naming or describing the person,
and particularly describing the property and the place to be

scarched, ‘

MXXYVL The magistrate must, before issuing the warrant,
examipe on cath the complainant and any witnesses he may
produce, and take their depositions in Writing, and cause them
to be subseribed by the parties making them; but a positive
oath that a theft has been committed is not necessary to justify

the issuing of a scarch warrant. .
2D. &R.97.

MXXVIL The depositions must set forth the facts tending to
establish the grounds of the application or probable causz for
believing that they exist.

MXXVIILL If the magistrate be thereupon satisficd of the
existence of the grounds of the application, ‘or that there is pro-
bable cause to believe their existénce, he must issue a search
warrant, signed by him with his name of office, to a peace
oficer in his district or county, commanding him forthwith to
search the person or place named for the property specified, and
to bring it before the magistrate.

2 Hale, 252; Hale, Sum. 93 ; Burn's Just. “8ecarch Warrant.”

MZXXIX. The warrant must be substentially. in the following
form:

# District or County of [as the case may be.]
“In the name of Our Sovereign Lady the Queen: To any
Peace Officer in the county of [as the.case may be.]

“ Proof, by affidavit, having been this day made before me,
that [stating the ground of the application in tIc same manner]:

. “You are therefore commanded, in the day time, [or,“ ct any
time of the day or night,” as the case may be,] to make immedi-
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ate search on the pcrson of C, D, [or, “in the house situated®—
describing it, or any other place to be searched with reasonable
particularity, as the case way be,] for the following property:
[describing it with reasonable particvlarity;] and if you find the
same or any part thercof, to bring it forthwith before me, at
[stating the place.)

“Dated at the ¢ity of [as the case may be,)
the day of , 1850.

«E, F,

Justice of the Peace of the [district, county
or town] of [ds the case may be.]

MXXX. A search warrant may, in all cases, be served by any
of the officers mentioned in its direction, but by no other person,
except in aid of the officer, on his requiring it, he being present
and actihg in its execution.

2 Hale, 150.

MXXXL The officer may bréak opeén oni outer or inner door
or window of a house, or a2ny part of the house, or any thing
therein, to execute the warrant, if, afier notice of' his duthority
and purpose, he be refused zdmittance,

2 Hale, 151.

MXXXIl. He may break open any outer or inner door or
window of a honse, for the purpose of liberating a person, who,
having entered to aid him in the execution of the warrant, is
detained therein, or shen necessary for his own liberation.

MXXXIL The megistrate must insert a direction in the
warrant, that it be served. in the day time, unless the afidavits
be positive that the property is on the person, or i the place to
be searched; in which case, he way insert a direction, that it
be served at any time of the day ar night.

2 Hale, P. C. 150 ; 3 Burns' Just., 797.

MXXXIV. A search warrant must be cxecuted, and returned
to the magistrate by whom it was issued, within five days aftdr
its date. After the expiration of that time the warrant, unless
executed, is void.

MXXXYV. When the officer tokes property under the warrant,
he must give a receipt for the property taken, (specifying it in
detail) to the person from wgom it was taken by him, orin
whose possession it was found, or, in the absonee of any person,
he must leave such receipt in the place whero he found the

property.

MXXXVI. When the property is delivered to tite magistrate
he must, if it was stolen or émbezzlcd, dispose of it as provided
hereinbefore. If it were taken on & warrant issued on the
grounds stated in the second and third subdivisions of article 1024
he must retain it in his possession, subject to the order of the
Court to which he is required to return the proceedings before
him, or of any other Court in which the ofence, in respect to
which the property was taken, istrizble.

MXXXVIL The officer must forthwith return the warrantto
the magistrate, and deliver to him the property teken, with a
written inventory thereof, made pablicly, or in the presence of
the person from whose possession it was taken and of the appli-
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cant for the warrant, if they be present; venified by the aflida-
vit of the officer, and taken before the magistrata, to the follow-
ing effect: «1, A. B, the officer by whom this warrant was
“ executed, do swear that the' above inventory contains a true’

“ and detailed account of all the property taken by me on the
“ warrant.”

MXXXVIIL The magistrate must thereupon, if required,
deliver a copy of the inventory to the person from whose posses-
sion the property was taken, and to the applicant for the warrant.

MXXXIX. If the grounds on which the warrant was issued
be controverted, the magistrate must procced to take testimony
in relation thereto.

MXL. The testimony given by each witness must be reduced
to witing and authenticated in the manner herein prescribed.

MXLI If it appear that the property taken is not the same
as that described in the warrant, or that there is no probable
cause for believing the existence.of the grounds on which the.
warrant was issued, the magistrate must cause it to be restored
to the person from whom it was taken.

2 Hale, 151.

MXLIL If it appear that thegoods were stolen, they are to be
delivered to the Sheriff of the district or county, to the end that
the offender may be prosecuted and restitution made.

2 Hale, 151.

MXLIOL The magistrate must annex together the depositions,
the search warrant and return, and the ‘inventory, and retnrn
them to the next Criminal Court for the district or county, having-
power to inquire into the offence in respeet to which the search
warrant was issued, at or before its opening on the first day.

MXLIV. A person, who, maliciously and without probable
cause, procares a search warrant to_be issued and exccuted, is
guilty of a misdemeanor.

MXLYV. A peace officer, who, in executing a search warrant,
wilfully exceeds his authority, or exercises it with unnecessary
severity, is guilty of a misdemeanor.

MXLVI. When a'person charged with a felony is supposcd
by the magistrate before whom he is brought to have upon his
person a dangerous weapon, or any thing which"may be used as
evidence of the commission of the offence, the magistrate may
direct him to he searched in his presence, and the weapon or
other thing to bo retained, subject to-his order or the arder of
the Court in which the defendant may be tried.
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TITLE I

OF PROCEEDINGS AGAINST FUGITIVES
I'ROM JUSTICE.

e

1047. Arrest of such fugitive from the United King-
dom and British Possessions.

1048. Arrest of such fugitive from any foreign coun-
try cxcept the United States.

1049, 1050. Extent of Warrant. )
1051. Arrest of such fugitive from United States.
1052, 1033, 1054. Proceedings in' same.

1055. Escape of fugitive from custody.

1056. Proceedings for arrest and conmitment simi-
lar to same order on magistrate’s warrant.

1057. Admission to bail of offender.

1058. Notice to Provincial Government.

MXLVL. If an}; person charged in the United Kingdom or in
any other British Possession with any offence, against whom a
warrant shall be issued by any judge or magistratetherein com-
petent to issue the same, shall flee from justice and be found in
this Province, he «hall and may be arrested and be taken by
virtue of such warrant into the country in which the warrant was
issued, to be there dealt with aceording to law, upon such war-
rant being indorsed by a magistrate in that part of’ this Province
where the offender is found, after proof to such magistrate of the
handwriting of the judge or magisirate who shall have issued the
warrant and of his capacity at the date thereof to issue the
same.

MXLVIIL If any such fugitive from any forcign country save
the United States of America, baving committed any offence
therein, not treasonable or political, which by the laws of this
Province would be punishable with death or imprisonment in
the Penitentiary, or by imprisonment in any Gaol with hard la-
bour for not less than three months, be found in this Province
and begharged before 2 magistrate hercin with the commission
of such offence, he shall and may be arrested and committed
upon warrant of such magistrate upon such charge and satisfac-
tory evidence adduced as, according to the laws of this Province,
would justify the issuing of such warrant, if the offence had been
committed in this Province.

MXLIX. Such warrant shall be sufficient authority for the
delivery of' the offender to any person competent to receive him
for conveyance into such foreign country, only in case a requi-
sition shall have been made to the Governor of this Province
by the Executive Government of such foreign country or its
ministers or officers authorized to make the same, and such re-
quisition shall have been assented to by the Governor at his dis-
cretion, by and with the advice of the Executive Council of the
Province, after satisfactory evidence of criminality has been
snbmitted to the Governor against the offender for any such
offence as aforesaid and an order thereupon, under the sign
manual of the Governor, be given to the magistrate.

DIMlGQ
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ML. Such warrant shall justify the commitment of the offender
until the order by the Governor shall be given to the magistrate
if it be so given within one month from the time of the commit-
ment, failing which the offender shall be discharged and shall
not be agdin liable to arrest upon the same charge.

MLIL If any such fugitive trom any of the United States of
America having committed thercin any of the offences of mur-
der, assault with intent to commit murder, piracy, arson, robbery,
forgery or utterance of forged paper, be found in this Province
and be charged upon complaint on oath before a Judge of any
of the Superior Courts in this Province or any magistrate therein
with the commission in any of the said States of any of the said
offences, he shall and may be arrested upon the warrant of such
judge or magistrate, and thereupon committed to the common
gaol of the district, county or city where the warrant isissued, if
the judge or magistrate shall be satisfied that such charge is
well founded, upon such evidence of criminality as, according to
the laws of this Province, would justiy the arrest if such offence
had been committed in this Province.

MLIL Copies of the depositions upon which au original war-
rant in any of the United States may have been granted, certi-
fied under the hand of the officer or person haviug the legal cus-
tody thereof and attested upon the oath of the party producing
them to be true copies of the original depositions, may be received
in evidence upon the making ot the complaint and the issuing of
the warrant of arrest of the magistrate.

MLIL The warrant of commitment shall remain in full force
and effect for and during the space of two months, over and
above the time actually required to convey thesoffender from the
gaol to which he shall bave been committed, by the readiest way,
out of this Province, and shall thereafler expire, and the offender
shallthenbe discharged by the order of any Judge of any of the
said Superior Courts, upon the application of the said offender
therefor, after proof made of reasonable nétice of his intention
to make such application given to the Provincial Secretary, un-
less sufficient cause be .shewn to the ‘said Judge why such dis-
charge should not be ordered.

MLIV. The committing magistrate shall forthwith, after com-
mitting the offender, transmit to.the Provincial Secretary.a cer
tified copy of his warrant of commitment, and of the procecd-
ings and evidence in connection therewith, and the Governor of
the Province, on receipt thereof, and of a requisition of the
‘proper suthorities of the said United States, or any of them,
in which the offence was committed, shall by order under his
sign manual order the offender to be delivered to the person
authorized in the name or on the behalf of the said States or
any of them, to be there dealt with according to Jaw: and such
person shall be authorized, in virtue of such warrant, to hold
the offender in custody and to take him to the said United States,
or to the szid State where the offence was committed.

MLYV. If any such fugitive, while in custody shall escape
therefrom, he may be retaken in the same manner as any per-
son accused of any offence in this Province may be retaken
upon an escape.

MLVL The proceedings for the arrest and commitment of the
person charged shall be in all respects similar to those provided



167

for the arrest and commitment of a person charged with a pub-
lic offence committed in this Province, except it be otherwise
herein specially provided. '

MLVIL The magistrate may admit the person arrested to
bail, by 2 recognizance with sufficicnt sureties and in such a
sum as he deems proper, for his appearance before him at a
time specified in the recognizance, or for his surrender to be
arrested upon the order or warrant of the governor of this
Province.

MLVIIL Immediately upon the commitment of the person
charged, the magtstrate must give notice to the Secretary of the
Province of the name of the person and the cause of his arrest,
and must trausmit at the same time to the Secretary an exem-
plified copy of the warrant of arrest, and of the operations and
proceedings in support thereof.

The foregoing trom Provincial Statutes.

TITLE IV.
OF PROCEEDINGS RESPECTING VAGRANTS.

1059. Who are vagrants.

1060. Peace officers, when required by any person, to carry
vagrant before a magistrate for examination.

1081. Vagrant, when to be convicted. Form of ccrtificate of
conviction,

1062. Certificate to constitute record of conviction, and to be
fyled. Commitment of vagrant.

1063. Peace officers to arrest and pursue a person disguised,
and take him before o magistrate. .

1064. Private citizen may do so, without warrant.

1065. Peace officer may require aid. Duty of persons re-
quired to aid him. o

1066. Neglect or refusal to aid peace officer, without lawful
cause, a misdemeanor. Punishment. .

1067. Magistrate may depute a freeholder of the district or
county to make arrest of person disguised. If his
name be not known, fictitious name may be used.

MLIX. The following persons are vagrants:

1. A person who, not having visible means to maintain him-
self, lives without employment:

2. A person who, being an habitual drunkard, abandons,
neglects, or refuses to aid in the support of his family:

3. A person who has contracted an infectious or other disease,
in the practice of drunkenness or debauchery, requiring charita-
ble aid to restore him to health:

4. A common prostitute, who has no lawful employment,
whercby to maintain herself:
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5. A person wandering abrond and begging, or who goes
about from door to door, or places himself in the streets, high-
ways, passages, or other public places, to beg or reccive alms,
or causes or procures any child to do soy,

6. A person wandering abroad and lodging in taverns, groce-
rics, ale-houscs, watch or station-houses, out-houses, market-
places, sheds, stables, barns or uninhabited buildings, or in the
open air, and not giving a zood account of himself:

7. A persou who, having his face painted, discolored, covered
or conccaled, or being otherwise disguised, in a munner calcu-
Inted to prevent his being identified, appears in a road or publie
highway, or in a ficld, lot, wood er enclosare.

MLX. A pecace officer must, when required by any person,
carry a vagrant before 2 magistrate or police justice in the same
city, village, town or county, or before the mayor of the same
city, for the purpose of examination.

MLXL If the magistrate be satisfied, from the confession of
the person so brought hefore him, or by competent testimony,
that he is a vagrant, he must convict him, and must make and
sign, with his name of office, a certificate substantially in the
following form: :

« certify that A. B., having been brought before me, charged
with being a vagrant, I have duly examined the charge, and that
upen his own confession in my presence, [or, upon testimony ad-
duced beforc me,] by which it appears that he is a_person [pur-
suing the description contained in the sudivision above, which is
uppropriate to the case,] 1 have adjudged that he is a vagrant.

# Dated at the [or city] of , the day
of , 18 )
“1F,
« Justice of the Pecace of the
of s [or as the case may be.]

MLXI. The magisirate must immiediately causc the certificate,
which constitutes the record of conviction, to be fyled in the
office of the Clerk of the Peace for the district or county, and
must, by a warrant, signed by him with his name of office, com-
mit the vagrant, if not u notorious oflfender, and a proper object
for such relief, to the county or district House ef Correction if
there be one, for not exceeding six months, at hard lahour, or if
the vagrant be an improper person to be so committed, or if
there be no such House of Correction, he must be committed for
a like term, to the county jail, if there be one, or the jail of the
district.

MLXII. Tt is the duty of every peace officer to arrest
and take such person before a majestrate, to be proceeded
against as a vagrant; and when the peace officer is credibly in-
formed, that the vagrant is within the district, county, city,
village, or town, he must pursue him, and in like manner arrest
him and convey him before the magistrate.

MLXIV. A private citizen of the county, district, city, town,
or village, may also, without warrant, exercise the powers con-
ferred upon a peace officer by the last article.

MLXV. In the execution of the dutics imposed upon the peace
officer he may command the aid of as many male inhabitants of
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his county, city, village or town, as he may think proper; and a
citizen so commanded, may provide himself or be provided with,
such means and weapons as the officer giving cornmand may
designate.

MLXVL A person so commanded to aid the officer, who
without lawful cause refuses or neglects to do so, is guilty of a
misdemeanor, and is punishable by a fine not exceeding five
pounds, or by imprisonment not exceeding one month, or both.

MLXVIL A magistrate to whom complaint is made against a
person charged as a vagrant, may, by a warrant, signed by him
with his name of office, depute any freeholder of the district or
county to arrest and bring the vagrant before him, to answer the
complaint: and if the name of the person complained of be not
known, he may be described in the warrant and in all subse-
quent proceedings thereon, by a fictitious narne.

TITLE V.

OF PROCEEDINGS RESPECTING DISOR-
DERLY PERSONS.

1068. Who are disorderly persons.

1069. On complaint, warrant to be issued.

1070. On confession or proof that he is a disorderly person,
security to be required. . »

1071. If security given, defendant to be discharged. Ifnot,to
be convicted. I'orm of certificate.

1072. Certificate, to counstitute record of conviction, and to be
fyled. Commitment thercon.

1073. Undertaking, when forfeited.

1074. How prosecuted, proceeds how applied.

1075. When new sccurity may be rcquired, or defendant
committed after recovery on recognizance.

1076. Defendant committed for not giving security, how dis-

. charged.

1077. Keeper of prison to return list of disorderly perso
committed to Court of Sgssions.

1078. Examination of the case by the Court.

1079, Court may discharge, or authorize the binding over of
disorderly persons.

1080. Court may also commit him to prison. Nature and

~duration of imprisonment.

——

MLXVIIL The following are disorderly persons;

1. Persons who actnally abandon their wives or children,
without adequate support, or leave them in danger of becoming
a burden upon the public, or who neglect to provide for them
according to their means;

NN169
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2. Persons who thireaten to run away, and leave their wives
or children a burden upon the public;

2. Persons pretending to tell fortunes, or where lost or stolen
goods may he found ;

4. Keepers of bawdy honses or houses for tho resort of* pros-
titutes, drunkards, tipplers, gumesters, or other disorderly per-
sons ; '

5. Persons who have no visible profession or ealling, by which
to maintain themselves, but who do so, for the most part, by
gaming ;

6. Jugglers, common showmen and moantebanks, who exhihit
or perform for proiit, puppet shows, wire or rope-dancers, or
other idle shows, acts or feats;

7. Persons who keep, in a public highway or place, an appa-
ratus or device for the purpose of gaming, or who go about
exhibiting tricks or gaming, therewith ;

8. Persons who play, in o public highway or place, with cards,
dice or any other upparatus or device for gaming,

MLXIX. Upon complaint on oaih, to a magistrate or police
Justice of a city, village or town, or to the mayor of a city or
municipality, against a person, as being disorderly, the magis-
trate must issue a warrant, signed by him with his name of
office, requiring a peace oflicer to arrest defendant, and bring
him before the magistrate for examination. '

MLXX. If the magistrate be satisfied, from the eoniession of
the defendant, or by competent testimony, that he is a-disorderly
person, he may require that the person charged enter into a
recognizance, with one or more surcties to be approved by the
magistrate, to the following effect :

1. If he be a person described in the first or second subdivi-
sion of article 1008, that he will support his wife and children,
and will indemnify the county, city, village or town, against
their becoming, within one year, chargeable upon the public ;

2. In all other cases, that he will be of good hehaviour for the
space of one year;

Or that the sureties will pay the sum mentioned in the recog-
nizance, and which must be fixed by the magistrate.

MLXXI. If the recognizance be given, the defendant must be
discharged. - But if not, the magistrate ‘nust convict him as a
disorderly person, and must make and sign with his name of
office, a certificate in substantially the following form :

“I certify, that A. B., having been brought before me, charge?
with being a disorderly person, I have duly cxaminedthe charge,
and that upon his own confession in the presence, [or, ‘upon tes-
timony duly adduced befare me,] by which it appears that he is o
[ pursuing the description as above, whick is appropriate to the
case;] I have adjudged that he is a disorderly person.

« Dated at the » of , the day
of y 18 '

“E. F.
Justice of the Peace of the
of s [or, esthe case may be.)
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MLXXXI. The magistrate must immediately cause the cer
tificate, which constitutes the record of conviction, to be fyled in
the office of the Clerk of the Peace, and must, by a warrant
signed by him, with his name of office, commit the defendant to
the jail of the disteict or county, for not exceeding six months at
hard labor, or uniil he give the security preseribed above.

MLXXIL The said recognizances shallbe forfeited ipso facto
by the commission of any of the acts which constitute the per-
sou by whom it was given a disorderly person, and in the case
of a person described in the seventh and eighth subdivisions of
article 1068, by his playing or betting, at onc time or sitting, for
mouney or property exceeding the value of five shillings.

MLXXIV. Whena recognizance iy forfeited, it may be prose-
cuted in the name of the Clerk of the Peace for the district or
county where the same may be, and the sum collected in the
action must be paid to the county or city treasury, as the case
may be, in aid of its fands.

MLXXYV. On a recovery on the recognizanee, the Court in
which it is had, may require from the defendant new security,
in the manner abovo provided, or if he fail to give it, may com-

mit him.

MLXXVL A person committed as a disorderly person on
failure to give security, may be discharged by any two Justices
of the Peacc or Police Justices,in the district, county or city,
upon giving security, as originally required,

MLXXVIL The kecper of every prison to which disorderly
persons may be committed, must return to the said Court of
General Scssions of the Peace, on the first day of its next term
afler the commitment, a list of the persons so committed and
then in his custody, with the nature of the offence of cach, the
name of the magistrate by whom he was committed, and the

term of his imprisonment.

MLXXVIIL The said Court must thereupon inquire into the
circumstances of cach case, and hear any proof that may be of-
fered, and must examine the record of conviction, which is evi-
dence of the facts contained in it, until disproved.

MLXXIX. The Court may discharge a person so committed,
from imprisonment, either absolutely or upon his giving sccurity
as herein provided, or if he be a minor, the Clerk of the Peace
may bind him out in some lawful calling as a servant, appren-
tice, mariner or otherwise, until he be of age; or if he beotage,
may contract for his service with eny person, as a laborer, scr-
vant, apprentice, mariner or otherwise, for not exceeding one
year. The binding out or contract, pursuant to this article, has
the same effect as the indenture of an apprentice, with his own
consent and that of his pareuts, and subjects the person bound
out or contracted, to the same control as if he were bound as

ai apprentice.

MLXXX. The Court may olso, in its diserction, order a per-
son convicted as a disorderly person, to be kept in the distriet,
county or city jail, for a term not exceeding six months at hard

labour,
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TITLE VL

OF PROCEEDINGS RESPECTING MASTERS,
APPRENTICES AND SERVANTS.

1081. Complaint against apprentice or servant, for absenting
himself, or refusing to serve, or lor a misdcreanor, or
ill behaviour.

1082. Warrant, when complaint is made in the absence of
the defendant and by whom and how executed.

1083. Hearing the complaint, and committing or discharging
the defendant.

1084. Complaint agninst the master, for cruelty, mis-usage or
violation of duty.

1085. Hearing the complaint, and dismissing it or discharging
the apprentice or servaut.

1086. Prececding articles, not applicable to apprentice with
whom money ix received or agreed for.

1087. Complaint by and against master in such case, and
direction thercon, if not compromised by bail at session.

1088. Proceedings thereon, and order of the Court.

1089. Indenture or contract of scrviec, how assigned on death
of mastcr.

MLXXXI. If un apprentice or cervant, lawfully bound to
service as prescribed by special statutes, or by law, wilfully
abscnt himself therefrom, without the leave of his master, or
refuse to serve according to his duty, or be guilty of any mis-
demeanor or ill behaviour, his master may take him before o
magistrate in the county, district, city, or town, or before the
mayar of a city or of the munioipality where he resides, and make
complaint of the facts under oath, or may, without taking him
before the magistrate, make the like complaint.

MLXXXII. If the complaint be made in the absence of the
defendant, and the facts be proved to the satisfaction of the
magistrate, he must issue his warrant for the arrest of the de-
fendant and so bring him before the magistrate forthwith, or at
a specified time and place, to answer the complaint, which war-
rant any peace officer within the jurisdiction of the magis-
trate must accordingly cxecute, by arresting the defendant and
taking him before the magistrate as directed.

MLXXXIIL The magistrate must immediately, or at a time
to which he may, for good cause, adjourn the matter, proceed to
hear the parties and their proofs, and if the complaint appear to
be well founded, must commit the defendant to the district, county
or city gaol, for not exceeding one month, at hard labour, where
he must be confined in a room with no other person ; or may, by
his certificate, discharge the defendant from the service of his
master, and the master from all obligations to the defendant.

MLXXXIV. If 2 master be guilty of cruelty, mis-usage, re-
fusal of necessary provisions or clothing, or any other violation
of duty toward his apprenticc or servant, as. prescribed by
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special statutes or by law, or by the indenture or contract of
service, the apprentice or servant may make complaint thereof
on oath, to any magistrate where such master resides, who maust
summon the defendant before him at o specified tirne and place.

MLXXXV. The magistrate must immediately, or at a time
to which he may for good cause, adjourn the matter, proceed
to hear the parties and theit proofs, and if the complaint be well
founded, must, by his certificate, discharge the apprentice or
servant from the servico of his master; or if not, he must, by a
similar certificate, dismiss the complaint.

MLXXXVI. The preceding articles of this title do not extend
to an apprentice or clerk, whose master has received, or is en-
titied to receive a sum of money with hin, as a compensation
for his instruction.

MLXXXVIL. Where money is paid, or agreed to be paid, on
binding out a clerk or apprentice, the master or the clerk or
apprentice may make complaint as'before mentioned, and
the magistrate to whom it is made, must examine it, as herein
provided, and on such examination may make such order and
direction between the parties, asthe justice of the case may re-
quire, aud if the complaint cannot be compromised, the magis-
frate must take arecognizance from the master, or {rom the
clerk or apprentice as the case may be, for his appearance at
the next Court of Sessions of the Peace for the district or county
in a sum and with sureties approved by them to answer the
complaint. ’

MLXXXVIIL Upon hearing the parties, the Court may, by
an order entered upon the minutes, direct that the clerk or ap-
prentice be discharged from service, and that the money paid or
agreed for in binding him out, be refunded, if paid, to the person
who advanced it, or his personal representatives, orif not paid,
that it be discharged, and that any security given therefor be de-
livered up or cancelled, or may punish the clerk or apprentice by
fine or imprisonment or both as for a misdemeanour.

MLXXXIX. Upon the death of a master to whom a pérson
has been bound to service, as clerk, appreatice or servant, the
personal representatives of the master may, with the written
consent of the clerk, apprentice or servant, acknowledzed before
a magistrate, assign the indenture or contract of service t»o/e ano-
ther, who thereby becomes vested with all the rights of the mas~
ter, but if such written consent be refused, the assignment may
be made with the same effect; under an order of the said Court
of Sessiops upon fourteen days notice of the application therefor,
to the apprentice or to his parent or guardian, if there be any'in
the district of conunty.

ool
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TITLE VIL
OF CRIMINAL STATISTICS.

1090. Clerks of' Criminal Courts to transmit statement to
the Provincial Sccretary.
1091, 1092. Report of Sheriff respecting persons convicted at
those Courts and at Police Courts.
1093. Form of Report.
1094. Sheriff to make ccrtain inquiries to enable him to
make Report. '
1095. Magistrates holding Courts to give information to
- Sheriff and to male certain inquiries.
1096. Copics of certificates of conviction in Magistrates’
and Police Courts, to be transmitted to Provincial
Secretary by Clerlz of same.
1097, 1098. Clerks of the Peace to transmit transcripts of con-
victions to Secretary of the Province.
1099. Penalty for neglect to comply with provisions of
this title,
1100. Sceretary of the Province to cause this title to be
published, and to report annually the information
obtained pursuant thereto. :

MXC. Within ten days after the adjournment of a Criminal
Court the Clerk thereof must transmit to the Provincial Secretary,
by mail, a certified statement of the number of indictments tried
thereat, specifying the number for each offence, the number on
which convictions were had, the number on which the defendant
was acquitted, and the number of indictments against persons
discharged without trial, specifying the number for cach offence.

MXCI. Within ten days after the adjournment of such Court
the Sheriff of the district or county where it was held must
report by mail to the Provincial Secretary the name, occupation,
age, sex, and native country, when known, of every person con-
victed at that Court of a public offence, with the degree of
instruction which each person convicted has received, and such
other information in relation to the persons so convicted, and
their offences, as the said Secretary may require.

MXCH. A Report must be made in like manner by the Sheriff
of every district or county in which there is a city, in respect
to persons convicted at a Magistrates’ or Police Court. The
Report, in respect to such Courts must be made on the first days
of January and July in each year.

MXCUL The Report required by the last three articles must
be made in the form to be prescribed by the said Secretary.

MXCIV. To enable the Sheriff to make his Report he may,
either before or after conviction, by himself or hisdeputies, make
all necessary inquiries of the persons convicted, and of the keeper
of a gaol, penitentiary,or other prison where the persons convicted
are confined, as well as of all other persons.
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MXCVI Every magistrate hoiding a Magistrate’s or Police
Court at which a person is convicted of n public offence, must,
on being so required, furnish to the Sheriff of the county, ail
the information he can obtain, to cnable the Sheriff’ to make the
said report, and must make such inquiries of the persons con-
victed before them, and of others, as the said Secrctary may
direct.

MXCVIL. When a Clerk of the Peace transmits to the said
Secretary transcripts of convictions had in Criminal Courts, he
must transmit therewith, copies of il certificates of couvictions
in Police Courts, fyled with bim.

MXCVIIL The Clerk of each Police Court in the several cities
of this Province must, on the first day of’ every month. transmit
by mail, to the said Secretary, a transeript of theentry of every
conviction of that Court, during the preceding month, containing
the name of the offender, a description of the offence, and the
Jjudgrnent upon the conviction.

MXCIX. For every neglect of a magistrate, clerk or sheriff,
to comply with the requirements of this title, he shall forfeit the
sum of five pounds to be recovered in a civil action, in the name
of the Qucen.

MC. The said Secretary must cause this Title to be published
with forms and instructions for the exccution of the duties
therein prescribed, and to be distributed among the officers
therein mentioned, the expense of which must be paid from the
Provincial funds. He must also annually report to the Legis-
lature, the results of the information obtained in pursuance of
this Title.

TITLE XIL

MISCELLANEOUS PROVISIONS, RESPECTING
SPECIAL PROCEEDNGS OF A CRIMINAL
NATURE.

1101. Parties to a special proceeding, how designated.

1102. Provisions of the article respecting entitling affi-
davits, applicable. -

1103. Courts and magistrates to issue subpenas, and
punish disobedience of witnesses.

MCL The party prosecuting a special proceeding of a crimi-
nal nature, is designated in this Code as the complainant, and the
adverse party as the defendant.

MCI. The provisions of the article in this code in respect to
entitling affidavits in a criminal action, are applicable to special
proceedings of a criminal nature.

MCII. The courts and magistrates before whom o special
proceeding is prosceuted, may issue subpcenas for witnesses, and
punish their disobedience in the same manner asin a cruminal
action,
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TITLE XIIL

MISCELLANEOUS PROVISIONS AND
DEFINITIONS.

CHAPTER L
MISCELLANEOUS PROVISIONS.

1104. Code not retroactive.
1105. Not to affect or alter laws relating to Her Majesty's land and
paval forces,
1106. Provisiona for magistrates extended to persons executing
like duties.
1107, 1108. General saving clauses.
1109, As to existing practice,
1110, 1114, When code to take effict.

P

MCIV. No part of this Code isretroactive, unless expressly so
declared.

MCYV. Nothing herein contained shall alter or affect any of
the laws relating to the Government of Her Majesty’s land or
naval forees.

MCV1. All provisions concerning Magistrates, Sheriffs or
Coroners shall, so far as they are applicable, apply to such
officers and those severally appointed to execute like duties, by
whatsoever name such officers may be deseribed or known, in
ridings and others divisions or districts of limited local jurisdic-
tion, not being judicial districts recognized by law.

MCVI. Nothing herein contaired shall be deemed in any way
to affect or alter any authority of Her Majesty's Privy Council
or Principal Secretaries of State, or of either of the Houses of
the Imperial Parliament or of the Provincial Parliament, in
respect of any offence, or to affect the trial of any Peer or
any impeachment or any summary proceedings in respect
of any contempt against the said Houses of either Parliament
or against any Court of Justice in this Province ;

MBVIIL Or to repeal, abolish or alter any existing rule or
practice of, in or relating to any Criminal Court now existing,
and which may be necessary or useful for the carrying of the
provisions of the Criminal Code or of this Code into effect, and
which is'not specially repealed, abolished or-altered by any pro-
visions contained in this Code,

MBEX. Where any new rale or practice, or thé alteration of
any rulé or practice of any such Court shall be necessary fof the
carrying of the provisions of this Code into effect, it shall ba
competent to such Court to establish such rule, practice or
alteration, provided it regards Conrts of Sessions of the Pence,
df Magistrates or Police Courts, in which no Judge of anyof the
Stperiot-Coury 6f-this Province shall predide, the sanction of
two of whom shall be necessary for the establishment of any
such rule, practice or alteration,
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MCX. This Code applies to criminal actions and to all other
proceedings in criminal cases which are herein provided for,
trorn the time when it takes effect; and all such actions and
proceedings, theretofore commenced, must be conducted in the
same maaner as if this Code had not been passed, without pre-
judice however to any proceeding already had therein.

MCXIL This Code shall take effect on the day
of

CHAPTER IL
DEFINITIONS.

1112. Interpretation Act to apply to this Code.
1113. Term * writing.”

1114. Term  signatures.”

1115, Term * original.”

1116. Term * determined.”

1117. Terms * prosccuted and punished.”

1118. Terms * to the tenor following,” or * as followa.”
1119, Term * purport.”

1120. Terms *in maoner and form following."
1121, Term *f{cloniously.”

1122, Term * charge.”

1123. Term * mogistrate."

1124. Terms * peacc officer.”

1125. Terms * Soperior Courts.”

1126. Terms * public prosecutor.”

——yn

MCXI. The Provincial Interpretation Act shall apply to this
Chode, as far as it is applicable, and not altered by the provisions
ereof.

MCXMI. The term “ writing” includes printing.

MCXIV. The term “signature,” includes a mark, when the
person cannot write ; his name being written near it, and the
mark being witnessed by a person who writes his own name as
a witness, except to an affidavit or deposition or a paper
executed before a judicial officer, in which case the attestation
of the officer is sufficient.

MCXYV. The term “inquired” shall be deemed to signify that
every procceding preliminary to trial may be taken with respect
to any offences.

MCXVL Theterm “determined” that the offence may be tried,
and every subsequent proceeding, including the punishment of
the offender, may be so taken.

MCXVIL. The term “prosecuted and punished,” that every
proceeding, whether preliminary or subsequent to trial, or upon
such trial, may be taken with respect to the offender, unless in
any such case there is something in the subject or context repug-
nant thereto,

pPI&?
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MCXVIL. The term “to the tenor following,” or “as follows,”
imports an exact copy.

MCXIX. The term “purport,” means the substance. of the
instrument appearing on the face of the instrument on reading it.

MCXX. The term “in manuner following,” imports only the
setting forth of the substance of an instrument,’ or of words to
which they are applied.

MCXXI. The term “ feloniously,” as used in the description of
any act or omission, shall be deemed to signify that the act was
done or omitted to be done under such circumstances as consti-
tuted such act or omission a felony, within the provisions of the
Criminal Code, or of this Code.

MCZXXII. The term “charge” shall be deemed to include an
indirect as well as a direct charge of any offence.

MCXXIH. The term “magistrate ” shall extend to and include
every judge, justice of the peace, or other judicial officer having
authority, solely or jointly with another or others, to inquire of
or hear and determine the offences within the limits of his juris-
diction. '

MCXXI1V. The term “peace officer” unless when otherwise
provided, shall extend to and include any sheriff, coroner, con-
stable, marshal, or policeman.

MCXXYV. The term “Superior Courts ” shall extend only to
the Superior Courts of Common Law in Upper Canada, and the
Court of Queen’s Bench in Lower Canada.

MCXXVL The term “public prosecutor"’ shall include the
Attorney and Solicitor General, or any counsel in their stead
appointed to conduct the criminal proceedings in any district or

county, city or place.

"MCXXVI. The term “ civil law” shall refer to the civil law
of England. :

Note.—In the references to the Notes to the Crimina} Code, .
those in favour and those against the doctrine of the text are
some times indiscriminately cited—the principal object in those
instances being to refer to the places in the books where the
subject of the text is treated. In this Code the citations are in
support of the text.



APPENDIX:

REFERRED TO IN THIS CODE, AND CONTAINING THE
MANNER OF STATING THE ACT CONSTITUTING
THE OFFENCE.

FORMS.

No. 1.
INDICTMENT FOR MURDER.

Without the authority of law, and with malice aforethought,
killed C. D., by shooting kim with a gun or pistol, or by admi-
nistering to him poison, or by pushing him into the river, whereby
he was drowned, or by throwing him from the window of a building,
or by means unknown to the Grand Jury, or as the case may be.

INDICTMENT FOR ARSON.

No. 2.
Avrson, in the first degree,

Wilfully set fire to, [or burned,] in the night time, a dwelling
house, in which there was at the time, a human being, namely,
C. D, [or whose name s unknown tothe Grand Jury.]

No. 3.
Arson, in the second degree.

Wilfally set five to, [or burned,] an inhabited dwelling house
in the day time, in which there was at the time, a human being,
namely C. D., [or whose name is unknown to the Grand Jury.}

No. 4.
Or,

Wilfully set fire to, [or burned] in the night time a shop [or
warehouse or building] (not being a dwelling-house in which
there was at the time a human being,) and which shop {or ware-
house or building]was adjoining to [orwithin the curtilage of ] an
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inhabited dwelling-house, so that such house was endangered by
such firing,

No. 5.
Arson, in the third degree.

Wilfully set fire to [or burned] in the day time, a shop [or
warchouse or building,] (not being a dwelling-house in which
there was at the time a human being,) and which shop [or ware.
house or building] was adjoining to [or within the curtilage of ]
an inhabited dwelling-house, so that such house was endangered
by such firing.

No. 6.

Or,

Wilfully set fire to [or burned] in the night time the house of
C. D, {not being a dwelling-house in which there was at the
time a human being, nor a shop or warehouse or building) ad-
joining to [or within the curtilage of ] an inhabited dwelling-
house which was endangered by such firing.

No. 7.
Or,
Wilfully burned the ship named the , which was at
the time insured by the insurance company. of the

against loss or damage by fire, with intent to prejudice
such insurers.

No. 8.
Arson, in the fourth degree.

In the day time, wilfully set fire to [or burned] the house {or
building of C. D, (not being, &c., [as in No. 5,to the end.] ©

No. 9.
Or,

Wilfully set fire to [or burned] a saw-mill [or carding machine,
or a butlding containing a carding machine, or a stack of grain,
or a stack of hay] not belonging to the said A. B.
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INDICTMENT FOR MANSLAUGHTER.

No. 10.
Manslaughter, in the first degree.

Was engaged in the perpetration of the following misdemean-
or: [stating it as in an indictment thereof.}

And the said A. B., while engaged in the perpetration of such
misdemeanor, without a design to effect death, by his act, [or
procurement, or culpable negligence,] killed C. D., by [striking him
with a club, or by other means, to be stated as in No. 1.

No. 11
Or

Deliberately assisted one C. D., in the commission of self-
murder, which crime the said C. D. then and there committed, by
hanging himself by the neck until he was dead, [or as the case
may be.]

No. 12.
Manslaughter, in the second degree.

Killed C. D., in the heat of passion, but in a cruel and unusual
manner, and not under such ecircumstances as to constitute ex-
cusable or justifiable homicide, by striking him with a club, [or
stating the means according to the fact.

No. 13.
Manslaughter, in the third degree.

Unnecessarily killed one C. D., by striking him with a club,
[or stating the means, according to the fact] while resisting an
attempt by the said C. D. to commit an assault and battery upon
him, [describing the offence or unlawful act aitempted, according to
the fact.)

Or,
No. 14.

Was the owner of a bull, [or other mischievous animal, describ-
ing it,] and knowing its propensities, wilfully suffered such bull
to run at large, [or kept it without ordinary care] and the said bull,
while so at large, [or not confined] killed one C. D., "who took all
the precautions which the circumstances would permit, to avoid
such bull.

Oy,
No. 15.

Was managing a steamboat called the
for gain, and wilfully [or negligently] received on board so many
QQ]G9
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passengers [or such a quantity of lading] that the said boat sunk
‘[or was overset,] whereby C. D., who was on the said boat was
drowned, [or otherwise killed, according to the fact.]

Same applicable to railroad carriages.

P )

INDICTMENT FOR RAPE.

——t—

No. 16.

Forcibly ravished E. F., a woman of the age of ten years or
upwards.

Or,
No. 117.

Carnally and unlawfully knew G. H., a female child under
the age of ten years,

e t—

INDICTMENT FOR ROBBERY.

No. 18.

Robbery in the first degree,

. Feloniously took a gold watch, [or as the case may be,] the
property of C. D., from his person and against his will, by
violence to his person, [or by putting kim in fear of some immedi-
ate injury to his person.)

No. 19.

Feloniously took a gold watch, [or as the case may be,] the
property of C. D., in his presence andagainsthis will, by violence
to his person, [or by putting him in fear of some immediate injury
to his person.]

No. 20.
Robbery in the second degree.

Feloniously took a gold watch, [or as the case may be,] the
property of C. D., in his presence [or from his person,] which
was delivered [or suffered to be taken] through fear of some injury
to his person [or property, or to the person of a relative or member
of &is family,] threatened to be inflicted at a different time which
fear was produced by the threats of the said A. B,
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INDICTMENT FOR GRAND LARCENY.

1\{0. 21.

Feloniously took and carried away a gold watch, [or as the
case may be,] the personal property of C. D., {or of a person
whose name is unknown to the grand jury,] of the value of more
than five pounds.

No. 22.
Or,

Feloniously took and carried away, in & dwelling house, [or
ship or vessel,] & gold watch, [or as the case may be,] the personal
property, &c., as in No. 21, to the end,

No. 23.
Or,

Feloniously took and carried away, in the night time, from
the person of C. D., a gold watch, [or as the case may- be,] the
personal property of the said C. D, [or of a person whase name
is unknown to the grand jury,] of the value of more then five

pounds.

INDICTMENT FOR PETIT LARCENY.

No. 24.

Stole, took and carried away a silver watch [or as the case
may be,] the personal property of C.'D., [orof some person un-
known to the Grand-Jury,] of the value of five pounds ‘or- under,

m————

INDICTMENT FOR BURGLARY.

No. 25.
Burglary, in the first degree.

Broke into and entered in the night time the dwelling-house
of C. D., in which there was at the time a human being; namely,
the said C. D. [or whose name is unknown to the Grand Jury] with
intent to commit larceny.{or other public offence, describing it gen-
erally) therein, by fortibly bursting of breaking the wall, [or an
outer, door -or.a window. or. a shutter.of ¢ window) of such house
{or as the case may be.) ‘
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Broke into and entered, in the night time, the dwelling house
of C. D., in which there wasat the time a human being, namely,
the said C. D., [or whose name is unknown to the Grand Jury,]
with intent to commit larceny, [or any other public offence de-
scribing it generally,] therein, by unlocking an outer door by
false keys, [or by picking the lock of an outer door.]

No. 27.
Burglary, in the second degree.

Broke into and entered, in the day time, the dwelling house,
&e., [as in Nos. 25 and 26, to the end.

No. 28.
Burglary, in the third degree.

Broke and entered, in the day {or night] time, a building with-
in the curtilage of the dwelling house of C. D., but not forming
a part thereof, with intent to steal therein, [or if to commit any
other pubtic offence, describing it generally.]

IN AN INDICTMENT FOR FORGERY.

e

No. 29.
Forgery, in the first degree.

Forged [or counterfeited, or falsely altered, by erasing a mate-
rial part thereof, or as the case may be,] an instrament purporting
to be [or being] the last will and<testament of C. D., devising
certain real and personal property, with intent to defraud.

No. 30.
Or,

Forged a certificate, purporting to have been issued by J.C,,
an officer duly authorized to make such certificate, of the ac-
knowledgment of C. D., of the execution by him, of a convey-
ance to E. F. of certain real property in the town of
with intent to defraud the said C. D.

No. 31.
Forgery in the second Degree.

Counterfeited the great seal of this Province, with intent to
defraud.



Falsely made an impression, purporting to be the impression
of the great seal of this Province, on an instrument in writing,
being [or purporting to be]ja - s [stating generally the
purport of the instrument,) with the iatent to defraud.

No. 33.
Or,

Counterfeited & gold [or sifver] coin of the republic of Mex-
ico, called a dollar, which was at that time current, by custom
or usage, with this Province.

No. 34.
Forgery, tn the third degree.

Counterfeited a gold [or silver] coin of the Republic of France,
called a franc, with the intent of exporting the same, to injure
or defraud the citizens of that republic.

No. 35.
Forgery, in the fourth degree.

Had in his possession a counterfeit of a gold [or silver] coin of
the republic of Mexico, called a dollar, which was at that time
current in this Province, knowing the same to be counterfeited,
with intent to defraud [or injure] by uttering the same as true,

[or false.}

B e —

IN AN INDICTMENT FOR PERJURY.

No. 36.

On his examination as a witness, duly swworn to testify the
truth, on the trial of a civil action in the Court of
between C. D., plaintiff, and E. F., defendant, which Court had
authority to administer such oath, he testified falsely, that [stating
the facts alleged to be false,] the matters so testified being mate-
rial, and the testimony being wilfully and corruptly false.

INDICTMENT FOR BIGAMY.
No. 37.

Having a wife then living unlawfully married with one G. H.
RR16?
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IN AN INDICTMENT FOR VIOLATING THE GRAVE,

No. 38.

Removed the dead body of O. P., [or a human being, whose
name is unknown to the Grand Jury,] from the grave, for the
purpose of selling the same.

IN AN INDICTMENT FOR LIBEL.

No. 39.

Published in a newspaper called the » the following
libel, concerning C. D.

IN AN INDICTMENT FOR AN ASSAULT AND BATTERY.

No. 40.
Assaulted and beat C. D.



