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THE LATE HON. SAMUEL BEALEY
HARRISON.

}Il; is with feelings of extreme regret that
w4 record the death, after a comparatively
Bitort illness, of the Hon. Samuel Bealey Har-
jrison, Judge of the County Court of the
County of York, at his residence in Toronto,
i the 28rd of July last, in the sixty-sixth
licr of his age.

:This event which inflicts so severe a loss
ot only upon his immediate relatives and
friends, but also on the whole community, calls
or.more than a passing notice; and though
Bisname is so well known, and his sterling
forth 0 well appreciated, that we can do
Rothing to add to his reputation or increase
- i love and respect of all who knew him, we
By yet collect some few particulars of o life
B olete with the gifts that make 2 man usefui
‘-n his generation, and blessed with that kindly
mture which could not help but win the love
itthose who might even try tc be his enemies.

j. He was the eldest son of John Iarrison,

fsq, of Ioxley Grove, in Berkshire, and was
b in Manchester on the 4th March, 1502.

At the age of seventeen, he was admitted to
e Honorable Society of the Middle Temple,
adafier 2 period of diligent study he commenc-
Kllns professional carcer as a special pleader.

lu this branch he speedily acquired 2 large and
Emunerative business which he conducted
'ﬂth much ability for several years. During
'_Is time, he had as his students, a number of
fung men many of whom have since risen to
Sebighest honorsin their profession. Amongst
2 best known of these were, we believe, Lord
tief Justice Cockburn, and the late Mr

Samucl Warren. The late Mr. Esten, ope of
the Vice-Chancellors of Upper Canada, was
also for a short time one of his pupils.

Mr. ITarrison subsequently gave up this busi-
ness to his brother Richard, and being on the
15th June, 1832, called to the bar, he left the

' luerative but somewhat monotonous chambers

- more brilliant prospects of the bar.

of a special pleader for the more precavious, but
Fortune
here also smiled upon him, and his many
friends prophesicd that he was on the siraight
road to high professional distinction.

e went the ome Circuit, where his breth-
ren were Montague Chambers, Shee, Chanuell,
Russell Gurney, Gaselee, Dowling, and others.

Il health and a desire for change, however,
induced him, after a few years, fo come to this
country and try his fortune as a colonist,
This he did in the year 1837, and settled
at Bronté, in the County of Halton,
where he went into milling and farming with
his accustomed energy. But he was not long
allowed the questionable pleasures or profits
of this retirement, for he was most unexpect-
edly to himself, in June 1839, requested by
Sir George Arthur, then Licutenant Governor
of Upper Canada, to act as his private
secretary. Iefilled this office until Mr. Charles
Poulett Thompson, afterwards Lord Syden-
ham, who entertained a high opinion of his
capacity, appointed him Provincial Secretary
on the 10th February 1841, at the time of the
union of the two Canadas, and three days after-
wards he was made a member of the Execu-
tive Council.

Mr. Harrison was elected member for Kings.
ton in the first Parliament of United Canada,
on lst July 1841, in the room of Mr. Mana-
han, who resigned the seat and was made col-
lector of customs at Toronto. He continued
in office until his resignation on 30th Septem-
ber 1843, on the question of the removal of
the seat of government from Kingston to
Montreal.

In politics Mr. Harrison was always @
reformer, but not extreme in his views, which
he expressed with much clearness and force,
though without attempt at oratorical display |
whilst his strong common sense, clear head and’
business babits rendered his services of great
value to the government. When Mr. Bald-
win, in September 1841, introduced his cele-
brated resolutions as on Responsible Govern-
ment, Mr. larrison was selected by Lord
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Sydenham to move the amendments, which ! known Digest, one of the most useful Luoks

though only slightly modifying the original |

resolutions, remain on the Journals of the
House as the lex seripta of Responsible Gov-
ernment in this country.

After his resignation of office in September,
1843, he removed from Kingston to Toronto,
and again commenced vigorously the practice

of his profession in partnership with Mr. Colley :

Foster, and a flourishing and increasing busi-
ness was the result of his labours.

In 18344 he azain entered Parlizment as
member for Kent. On the 4th January 1845,
he was appointed Judge of the Surrogate
Court for the Home District in the place of
Mr. Blake, and on the 29th May 1848, he was
made Judge of the District Court for the
Home District on the resignation of the late
Judge Burns.

He was called to the Bar of Upper Canada
in Michacimas Termn, 1839, and was made a
Queen’s Counsel on 4th January 1845, and
was elected a Bencher of the Law Society.

Amongst the numerous other public posi-
tions held by this lamented gentleman was
that of one of the first appointed members of
the Board of Education for Upper Canada,
of which, in February, 1848, upon the death
of Bishop Power, he was unanimously chosen
chairman. iis services in the cause of public
instruction may best be expressed in a minute
adopted at a meeting of the Board shortly
after his decease—as follows :—

“ That this Council learn with the dezepest re-
gret the decease of the Hon. Samuel Bealey
Harrison, Q. C., Judge of the County and Surro-
aate Courts of the county ‘of York, who, as mem-
ber of Lord Sydenkam’s administration, and Sec-
retary of the province, introduced and csrried
through the legislatuie, in 1841, the first general
schoul Lill for united Canada, who was a member
of this council since its first urganization iu 1846,
snd its chairman during the last nineteen years,
and who by his intelligence and enlarged views,
and by his interest in public education, conferred
great bendfits upon the country and contributed
largely to the cfficiency of the proceedings of the
Counczel, while yy kLis courtesy and kindness he
added much to the pleasure of its deliberations.”

Even during the time devoted to the en-
grossing care of his professional duties, Mr.
Hurrison found time to give to the profession
several law works which will hand his name
down for many years to come. Atan early
period in his carcer he published his we'l

ever writien, and that not only as to tue
matter of it, but as to the manner of arrange.
ment adopted. When he commenced u«,
the making of digests was somewhat of 3
new thing, and that he had the art of arrange.
ment is evidenced by the fact that his system
has been to a great exter’ ~ V-~ -ed in later
works of the same nature. He edited a second
edition in 1837, in three volumes, comprising
nearly three thousand pages of closely printed
matter. e also published a new edition
of Weodfall’'s Lanciord and Tenant, now i~
general use, largely altering, and in many
places adding to and re-writing the origina
work. In 1835 he published, in connection
with his friend Mr. Wollaston, a volume o
reports of cases in the King's Bench and Bul
Court during that year. In 1838, in conjunc
tion with Mr. F. Edwards, he wrote a pract
cal abridgment of the law of Nisi Prix
together with the general principles of law ap
plicable to the civil relation of persons and tix
subject-matters of legal contention.

He entertained strong views as to the pro-
priety and feasitility of a code of legal pracecw
ings, upor: a plan similar to one proposed by
Crofton Uniacke. With the object of testing
and explaining his ideas on the subject, he con
piled in 1825 a small but compact synopsi
of the law of evidence, intending eventuaily
to bring his views more prominently befor
the public. We are not aware, however, that
it ever went further than this.

In later days, in the western suburbs of the
City of Toronto, he employead his leisure timt
in the carec and management of one of the
best kept and most complete little gardens i
this country. A walk through the green
houses and grounds with their pleasant pr>
prietor was something to be remembered

As a judge he was respected by all—the pr
fession having great confidence in his ablly
snd impartiality and the knowledge which be
possessed of the first principles of law, an
the public placing unlimited reliance on fus
strong common sense, heen perception of cht
racter and motives, and his intense hatred o
anything approaching to meanness or injustice

These attributes made him eminently su
cessful in his sphere as Judge of Divisi™
Courts. e had the happy way of satisfying
in a great measure, botk. parties, or at least of
convincing their better judgment that i
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decisious were founded on true principles of
equity, moulded to the habits, customs, and
necessities of the people between whom he
was called upon to adjudicate.

His courteous disposition combined with
a desire to lose nothing that could be advanc-
ed in support of an argument or either side,
occasionally led to protracted discussions,
which a man of rougher mould, or a judge less
open to conviction, weuld not have had the
patience to attend to. IIe had a great, some
said, a too great contempt for *casec law,”
and though he was too good a lawyer, and too
well acquainted with his daties as a judge to
decide contrary to binding decisions cited
before him, he was nevertheless bold and able
enough to take a comprehensive view of the
general current of authorities and was so well
versed in the great leading principles of law,
combined with much facility of application,
that hus judgments were seldom appealed from.
But whatever his imperfections on the bench
as to trifling matters may have been, they are
swallowed up and forgotten in the memory
of the numberless traits of character which
made his presence on the bench beneficial to
the country and pleasent to the profession.

It is well known to many that conscientious
scruples as to theinfliction of the deatl: penalty
prevented his accepting a seat on the Superior
Court Bench  This has been often regretted ;
hut his sphere of usefulness was scarcely less
in the position which he occupied, than it
would have been on the upper bench ; whilst,
so faras he was concerned, the position was
more independent, and, at least in the matter
alluded to, more in accordance with the humane
instincts of his nature.

In private and social life he was the imper-
sonification of kindness and courtesy, and was
blessed with an even temper and contented
disposition. Iis varied experience and literary
tstes, assisted by 2 most retentive memory,
rendered his conversativn pleasant and instruc-
tive. And though he expressed his opinions
without reserve, he did so with great good
humour and pleasantry. His heart was
incapable, apparently, of harbouring an evil
or even unkind thought, he was beloved by
all, and his death was universally regretted.

Mr. Harrison married in England when a
Joung man, and subsequently, after the death
of his wife in this country, he was married to

the widow of the late Col. Foster, Assistant
Adjutant General. He left no children.

At a meeting of the Bar at Osgoede Iall
on the 25th July last, the following resolution
was passed :—

“That the Bar of the County of York and
City of Toronto, desire to express their extreme
sorrow at the recent death of the very esteemed
Judge of the County Court, the late Hon. 8. B.
Harrison, and to record their sense of the great
loss the Bar have sustained in the death of one
who was at once so impartial a Judge and up-
right a man.”

*That the members of the Bar of the county
and city, also desire to express their heartfelt
sympathy with Mrs, Harrison in the great loss
she has sustained in her heavy bereavement.”

The funeral was an exceedingly large one,
the Chief Justice and the rest of the Judges in
town at the time, and the members of the bar
(in their robes) being present, together with a
large number of citizens, xil desirous of testify-
ing their respect to the memory of the deceased.

REGISTRARS AND THEIR DUTIES.

A very important decision on this subject
was given last term, by the Court of Queen's
Bench, on an application for 2 mandamus to
George Lount, Esq., Registrar of the County
of Simcoe, to compel himn to endorse on an
instrument, the certificate required by the
Act. It appeared that a mortgage in duplicate
was sent by the attorney for the mortgagee to
this Registrar tc be recorded ; that after some
time one of the instruments was returned,
with an endorsement upon it in the following
words: *“ No. 44322, purporting to be a dupli-
cate hereof, was recorded at the County of
Simcoe Registry Office on the 9th day of Jan-
uary, &c.,” but not signed by the Registrar or
his deputy. This certificate, if it may be
called such, being in no respect a compliance
with the act, the document was of course sent
back by the attorney to the Registrar, with a
request that a proper certifica’e might be en-
dorsed on the duplicate mortgage of ifsregis-
tration—not that a number, purporting to be
a duplicate, was recorded. This very proper
and reasonable request Mr. Lount thought fit
to refuse, alleging that it was no part of the
duty of the Registrar to compare documents,
but he did think fit to have this meaningless
endorsation signed by the Deputy Registrar.

The party interested, unwilling to submit
fo this view, obtained a rule nisi for a man-
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damus to compel the Registrar to do his duty
and give the certificate the act required.

The Court held the ground taken by the
Registrar to be totally untenable, and declared
it to be the duty of every registrar to compare
the docunients left with him, so that he might
satisly himnself thereby that he could properly
enter thereon the certificate required by law
—that the law required him to make himself
acquainted with the facts to which he was to
certify, and that there was nothing in the
act to warrant him in making a qualified
certificate,

Among the arguments used by counsel (or
rather a plea for mercy, for it would come
strictly within the latter term) it was stated,
that the Registrar was not paid for comparing
documents; but, as was remarked by the Court,
that was not a matter with which they hadany
thing to do, and so long as the law laid down
clearly the duty to be done by Registrars, they
were bound to enforce the performance of
such duty. Considering that these officials
do about the least work for the most money,
and have the least to do for nothing, of any
in the country, this appeal caused some mer-
riment amongst the members of the bar,
the Chief Justice remarking that if this Regis-
trar considered the emoluments of the office
insufficient, he had no doubt the government
would have no difficulty in finding many men
quite as competent to fill it, snd who would
do the duties for the same remuneration.

The court were unanimously of opinion,
notwithstanding it was urged by counsel that
the point was a new one, that the Registrar
should be made to pay the costs, saying that
the case was so very clear and the reasons
given by the officer for not doing his duty so
very untenable, and the proceeding so “ wrong
headed,” that it was just such a case as re-
quired the infliction of costs.

This is one of the many instances where
several Registrars that could be mentioned
(who, for some reasons which other people are
unable to discover, look upon themselves as
an illused class and fall foul of every body in
general, and the profession in particular) have
taken upon themselves to put forced construc-
tions upon the various acts affecting their
duties and emoluments; but, a8 was in sub-
stance remarked by one of the learned judges
in giving judgment, it is rather & curious fact
that of the many remarkable constructions

placed by Registrars upon the a=t, th,
seem to tako great care to construe doubt,.
points in their own favor.

Practitioners and otheps who have aceepri
qualified certificates, sucﬁ as spoken of ahay,
would do well in our judgment to have ti.
proper certificates endorsed without delay

‘We may have occasion to refer again to the
subject of Registrars' duties on these an!
other points.

SELECTIONS.

FRAUDULENT ARSON.

On Saturday, at the Central Criminal Court,
two men were convicted of setting fire tv a
dwelling-house with intent to defrand an i
surance company. They were sentenced -
erally to five and seven years’ of penal servi-
tude. In passing upon them this very in-
adequate punishment, Mr. Justice WiLLEs said
he was much afraid—to speak in the mos
measurcd terms—that it was not an uncommmn
offence. He had himself, during the time b2
had been on the bench, tried a great number
of cases in which persons had been convicted
of arson for purposes of fraud, aud he hal
tried other cases in which resistance bl Y
made to the payment of insurance by fie
offices under circumstances which made it
clear to his mind that the accused hiad set fire
to their premises. He was much afraid tha
there were a number of persons in this rour
try who traded on the fears of the insnranee
offizers, and who went about taking houses
and filling them with rubbish in the shape of
furniture, on which they effected insuranee
and then, in case of fire, made enormous el
on the insurance officers trusting that thase
officers would almost do anything rather than
resist a claim on account of the unpopularity
to which it would expose them., That, i
fact, was the real reason why the insurar
company in this case had not prosecuted. The
prisoners were most fortunate in being tried
by a jury who had so interposed on their be-
hulf. ~ Following the path of thought which
had led to that recommendation to mercy, he
treated Bond as the principal and Nye as the
tool, though his was the hand that set fire to
the house, and he sentenced Bond to seven
years' and Ney to five years’ penal servitudc.

The judge was rightly of opinion that the
crime is not uncommon.” The late Mr. Braid-
wood was wont to affirm, as the result of his
own extensive experience, that more than one
half of all the fires in the metropolis were
raised by incendiaries with deliberate design
to defraud the insurance offices. Fire-raising
has, in fact, become a regular profession, like
begging-letter writing. It was almost unknown
when death was the punishment for arson.
The illjudged leniency with which that grest




Augast, 1867.]

LAW JOURNAL.

[Vor. IIL, N. S.—201

FRAUDULENT ARSON—OQuSERTATIONS ABOUT WesTMINSTER ITALL AND Lincou's Inw.

[

crime has been visited of late years has doubt-
less tended to its encourngement, In deter-
mining the measure of punishment for offences,
it should be borne in mind that crimes com-
mitted for the sake of gain, and especially all
those that are of the nature of fraud, are acts
of deliberation and caleulation, and therefore
should be treated with more severity than
crimes that result from passion or other sudden
impulses.  Crimes not for gain arc not to any
considerable extent influenced by the dread of
punishment, the degree of which will not much
affect the amount of such crimes. Butit is
otherwise with crimes cummitted for the pur-
pos¢ of gain, and especially frauds. ‘The
ariminal here calculates the risk and cost, and
and balances these against the gain. The
more severe the punishment, the more it will
operate as a deterrent, and instead of treating
fraud with less severity than other offences, as
is the fault of our law, and the inconsiderate
yractice of our Judges, it should be visited
with sezerer pemaltics.  This principle applies
foall frauds; but where the fraud is perpe-
trated by means so dangerous to life and pro-
perty, and which might inflict such extensive
injury, as arson, thereis, in fact, a double crime,
and there should be a double punishment. If
ot long since arson by itsel{ was deemed
worthy of death, surely arson combined with
fraud should be visited with the highest second-
ary punishment. It should be an inflexible
nile to punish it with penal servitude for life.
What possible circumstances of mitigation can
there be in such a case?

Mr. Justice Willes also observed, with equal
fruth, that the criminals calculated upon the
aversion of offices to nrosecute, because of tl.e
unpopularity to which it subjected them. It
is lamentable that the newspapers should lend
themselves to the promotion of this prejudice.
If they would applaud as public benefactors
the offices that boldly asserted the duty of
punishing this most dangerous class of male-
factors, public ‘opinion would speedily undergo
achange. Butin the meanwhile we venture
4 hint to the insurance offiges themselves.
They have formed a very efficient alliance for
the purpose of preventing losses by the com-
mon action for the extinguishment of fires.
Let them, in like manner, unite for gelf-pro-
tection against the crime of arson. Let them
form a committee to whom all suspected cases
shall be submitted, who shall determine to re-
sist the claim, or prosecute the criminal, as the
tasemay be, at the common cost, and avowedly
3 the commaon act, so that no prejudice can

 Tesult from it to the particular office, and we
‘venture to prophesy thatin twelve months the
frauds now under consideration will be dimin-
ished by one half.*—ZLaw Times.

*Such 8 course as {s suggested might also have some slight
Hlect in preventing what is alleged [I;)y compauies to be a ne-
teseity, Lut what has the appearanco of injustice, not to say
indecency i. o. defonding actions brought under suspicious
Arcumstances on some avowedly techuical and ineqauitable

sfg]:;d.z lz;causo the real defence cannot be substantiated.

OBSERVATIONS ABOUT WESTMINSTER
ITALL AND LINCOLN'S INN.

One cannat remain for months about West-
minster Hail and Lincoln’s Inn, and in daily
attendance upon the Courts of Common Law
and Chancery, without learning many things
of interest to the American bar, which ge
would never otherwise learn. But after hav-
ing received such kindness and hospitality
from the English bar and the English judges
as cannot fuil to inspire feelings of the most
proforind and grateful respect and affection,
one naturally feels great reluctance to speak
of the detail of justice here, lest, inadvert-
ently, some possible breach of the confidence
of social life might be committed or suspected.

But, speaking only of those things which
are patent and open to all, it wust be con-
ceded that the English courts have many
advantages over us in searching out the head-
springs and foundations of the law, which
must «lways give the decisions here greater
weight. Un onre occasion this was made very
obvious in the trial of a recent suit in equity,
on appeal, before the Lord Chancellor and the
Lords Justices, sitting as the full Court of
Chancery Appeal in the Lord Chancellor's
room. A case was cited which had not been
fully reported. It was the case of The Presi-
dent of the United States v. The Erecutors of
Smithson, for the obtaining of the Smithsonian
fund. The inquiry before the Court at he
time was, in what name the United States
might properly sue. It was contended, on
the one side, and so held in Vice-Chancellor
Wood's Court, that they could only sue in
the name of some official party or personage,
authorized to represent the interests of the
government, and to answer any cross-bill the
other party might bring; while, on the part of
the government, it was very naturally insisted
that they should be allowed to sue in the
name given in the Constitution, and the only
name by which they had ever sued in their
own courts. This suit was brought in that
name and dismissed in the Vice-Chancellor's
Court, because no personal party had been
joined. The case alluded to was brought in
for the purpose of showing that they had
before sued in the English courts of equity in
the name of the President of the United States.
It became important, therefore, to show how
far this case, for the recovery of the Smithson
legacy, differed from the ordinary case of the
government suing for the recovery of its own
property. Tue court ordered the registrar to
bring in the file: when it appeared that, by a
special Act of Congress, the President had
been authorized to sue for and recover this
particular legacy, thus constituting him a spe-
cial trustee to reccive the same on behalf of
the government, and consequently to discharge
the executor upon such receipt of the fund.
‘This enabled the court to perceive that it had
no bearing whatever upon the general ques-
tion, and thus virtually confirmed the impres-
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sion and intimation of the Court of Appeal,
that, as thay expressed it, * The Government
of the: Uwited Statcs must be allowed to sue
for their own property in their own name;”
and this intimation has since been confirmed
by the unanimous decision of the full Court of
Chancery Appeal. The advantage of this ready
vppoi tunity of consulting the records of equity
cises in the registrar's office, in order to sup-
ply any ddficiencies in the reports, is often
witnessed in hearings in equity in the English
courts, And there are many other traditional
Lienefits 1esulting naturally froza being upon
the ground and having at command all the
appliances of such ready access to records and
documents, which can never be transferred
into a distant country. This, of itself, must
always render these localities of great interest
to Americans.
Aud there are some other things one meets
in the English courts which naturally inspire
wlpnration.  The judges seem far more fami-
har with the leading members of the bar than
is common in this country. Being in court
during the whole time of the delivery of the
almost interminable judgment in the lade case
of Slade v. Slade, in the Exchequer, when the
law and the fact both were, by agreement of
parties, referred to the court, which occupied
more than four hours in the delivery, we no-
ticed billets passing between the court and the
counsel engaged in the cause in the most fami-
liar manner, indicating the most perfect coni-
dence und intimacy. Andin all the arguments
which we have listened toin the courts, eithar
of common law or equity, there is a constant
conversation kept up from the bench, but in
such a common-place and kindly manner, that
the counsel against whom suggestions and in.
timations are made do not seem at all embar-
-rassed by them. The wonder seems to be how
counsel can continue such persevering arzu-
ments under such multiplied rebuffs as some-
times fall from the bench here. In one case,
where the srgument continued six or seven
hours, there was a constant argument on the
part of the bench against the decision of the
court below (it being a hearing on appeal).
That was indeed a very remarkable case,
already referred to, where Vice-Chancellor
Wood, upon the supposed authority of a dic-
tum of Sir John Leach, solemnly decided that,
although a foreign goverment might sue in a
court of equity in England for the vindication
‘of its property rights, the United States of
America could not sue in that name, notwith-
standing the fact that this was the only name
by which they had ever been known in any
public acts with Her Majesty’s Government ;
but that they must join some personal party
for the mere purpose of enabling the opposite
party to obtzin a discovery by cross-bill, upon
oath. Nothing could scem more unreasonable
upon the face of it, and so it was held upon
appeal. But these constant and repeated inti-
mations from the bench that it was impossible
to maintain the decision below without a vir-

tual denial of all remedy to the United Statc.,
since the denial of the right to sue in wue.
own name seemed quite the same thing as tig
denial of all remedy; all this, and much
of the same kind, did not seem in the least
daunt the courage of the counsel.

At the conclusion of his judzment in th
case of Slade v. Slade, Baron Martin said 1.,
wished, on his own personal account alore, t
enter his solemn protest against the practi .
of submitting matters cf fact to the deterns
nation of the court instead of the jury. [ic
believed nothing was more unsatisfactory tha:,
the trial of matters of fiict by the judges. {l.
believed the jury the only proper tribunal f -
the determination of matters of fact; and ke
must say that he believed one great reasor,
why the decision of matters of fuct by the juy
was so satisfactory was, that they were not
required to assign reasons for their decisions
He thought it not improbable that if jurymer
were required to submit to the cross-examina
tion of counsel, as to the grounds of thei
verdict, they would be quite as much puzzledtr
find satisfactory reasons for all their decision.
as any of the witnesses in the present case

It seemed that the amount of testimony in
this case of Slade v. Slade was quite {abulous,
and the cost of procuring it almost wounstrou.,
exceeding $150,000. It is true the deterne
nation of the suit involved an inquiry iuto the
validity of » marriage celebrated in Lombar!y
an Italian province of the Austrian Fmpire. xt
the time, more than forty years since, upm
which depended the title to a bLaronctey and
large estates. And this incidentally involvel
inquiries into the civil and ecclesiastical law,
both of Italy and Austiia, to such an exter
as to become, not ouly very difficalt and
perplexing, but almost impossible of am
satisfactory determination.  1ltere wuas i
consequence a resort to the testimony of leg'
experts, which was found, as usual, mo
unsatisfactory, there bring about an equy’
number on cither side, and each determined
to vindicate the views of the party for whih
he had been called. This led, in most in-
stances, to 2 most extended cross-exuming
tion, in some instances extending over nealy
twenty diys, until in one case certainly, at
the urgent request of the witness, an adjourn-
ment of the examination was had, in ordert®
cnable him to regain his health, which had
been seriously impaired by the extendd
cross-examinations. We did not suppose an¥
new light was to be gathered fr-m the report
of these illustrations of the abuse of the dutics
of experts or of examiners of witnesses; but
it scemed refreshing to find that in Westmine
ster Hall, in one of the most venerable of her
ancient couts, it was found impracticable to
elicit from profession.i experts anything but
one-sided opinions. W do not know whether
there is any inherent difficulty in so selectiny
experts as to render them fair and impartisl;
but it appears that in England as well &
America, when it is allowed to be done by tht
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parties, it is not easy to obtain any such result.

something clse should be crowded in before
That was the great difficulty in regard to the

the court can reach the next cause on the
caase of Slade v. Slade. calendar.  Some motion or some question
But to return to Baron Martin's protest ' seems to be the constant dread of the court
against submittini matters of fact to the | the moment there is a pause between two
judges. He said his experience, which was | causes. It is not so much during the progress
now somewhat extended, convinced him that | of the hearing, but the mowent the final close
almost all the divided judgments which had | is attained there is a rush for the next cause,
been rendered in that court arose on matters | so as to preclude ell interruption. But noth-
of fact or constructios, and not upon matlers | ing of that kind occurs here. This may be
of pure law, in regard to which the judges | partly owing to some constitutional or habi-
almost never differed.  We could not hut feel | tual difference in the people of the two coun-
gratified to find so experienced and able a | tries. For one cannot ride across the island
member of the English Bench confirming our | of Great Britain, in any direction, in an express
own opinion, which we had long entertained, | railway train, and not observe a very marked
but which we believe is not universal with | difference in two particulars between this and
the American bar. There scems to be « grew- | our own country, in the stops and in the pro-
ing opinion with the American bar that the | gress. The train starts on the moment, at the
jury ave not to be relied on as either fair or | click of the bell marking its time; it runs with
competent in the trial of matters of fact. We | terrific speed to its next stopping-place, and
believe that complaint, or the cause of it, lies | reaches it the moment it is due. Every thing
far more at the door of the judges than is | thenis quiet; time enough for all changes, and
commonly supposed. If the judge is indif- | every thing is ready, and very likely one or
ferent, and suffers the cause to glide along | more minutes to spare before the time arrives
without much care how it is decided, or if he | for departure. This is most refreshing. So
is so muddy in his own views or in the mode | different from the pauses in railway travelling
of expressing them that he cannot make him- | in our own country sometimes, where there is
self understood by the jury, it is not impro- | scarcely time to get out of the train before it
hable that the results of jury trials will become | is off, as if life and death hung upon losing no
most unsatisfactory. But where the judge | time at stops. So in court here. One cause
feels bound to master the cause and the testi- | is finished. Time is given to breathe; to pack
mony, and really sums up in a manner to | up books and papers, and to get in place for
make the jury understand the law and the | taking another cause; and then, after every
facts fully, and also the application of each to | body gets ready, quictly start off.
the other, the jury will be able to reach, in We are by no means sure that a good deal
the majority of cases, a satisfactory result. | of this quiet passage from one cause to another
And o jury does relieve the judge from great | is not attributable to the fact that no motions
responsibility, and one which it is difficult for | can be interposed except upon motion day,
any tribunal to sustain, where reasons must | and then mostly at Chambers. The English
be assigned for every judgment. ’ judges attribute their relief from perplexing
There is so much testimony which is either | impediments and motions of every grade of
fictitious or exaggerated, that it is impossible | perplexity to the fact of sessions at Chambers.
to decide matters ot fact wisely and justly | where most:of these motions are heard, and
without disregarding much of the formal testi- | where they are attended by solicitors, and not
mony, in regard to which there is no very | in general by counsel.
obvious reason for its rejection, except the And this brings us to dwell for a moment
vague belief that there must be some mistake | upon the different grades of the English bar.
about it. But such a reason will not be likely | which are maintained with great punctilio.
to commend itself to the party who loses his | The serjeants were long regarded as the high-
cause in consequence of the rejection. Hence | est rank of the profession. And now all the
ithas been said that courts of equity decide | judges are made serjeants by special writ,
facts by counting the witnesses on either side, | before they can be sworn in as judges. But
and that the Chancellor has no scales for | thisis mere form. It is called taking the coif,
weighing evidence. There will be some ex- | and is regarded as a kind of degree or grade
ceptions to these general rules, and some | in the profession, which must be attained
judges will possess an intuitive knowledge of | before they can be made judges. The order
facts, as well as law, and will find some mode | of serjeants was formerly much more numerous
of satisfying the parties with the resuits to | than at present, and they still compose a sepa-
which their intuition leads them. rate Inn, to which all the judges join themselves
There is another thing which cne can scarcely | so soon as they become judges, and afterwards
fail to admire in the English courts. Therejs | are not allowed to dine in the hall of their for-
noappearance of haste; certainly notof hurry. | mer Inn, except on state occasions (as the
Perhaps it is more apparent in passing from | Grand Dinrer at the close of Trinity Term,
one cause to another than any where else. in | which fell this year upon the 12th of June),
an American court there seems to be a kind of | when some fifty to one hundred benchers and
horror or dread seizing upon the bench the | invited guests sit down at the high table, at
woment one causc is coming to an end lest | the end of Middle Tewple Hall, and four or
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five hundred in other parts of thai vast hall,
and partake of & dinner which would do credit
to the first nobleman in England. After the
removal of tho cloth, the Master of the Temple,
as tho rector of the Temple Church is styled,
returns thanks, and the benchers and honorary
guests retire to the Bencher's Rooom for des-
sert, where, fruit and wine being served, the
president first proposes the health of the Mns-
ter of the Temple, who responds in a brief
speech. Some other customary toasts fullow,
concluding with the health of the invited
guests, who all respond, of course, in speeches
of more or less brevity, as taste or inclination
may suggest. On the present occasion, the
predominant feeling seemed to be a desire for
cordial good understanding with the American
nation and people. Nothinz but the entire
reciprocation of that sentiment was offered in
return.  But the opportunity of reminding
them of the fact that we claimed to be some-
thing more, and better, than a mere aggrega-
tion of separate sovereign states, held together
by compact or treaty, was too inviting to be
wholly disregarded. It was explained, in some
degree, to that learned assembly of judges and
benchers that u constitution which professed
to create a paramount national sovereignty,
and which in terms gave a national legislature
and a natioral éxecutive, and a netional judi-
ciary, having the power to enforce its own
decrees by its own police and by the arny
znd navy, and which had authority to define
the limits of national jurisdiction, and to cor-
rect the decisions of all the state courts bear-
ing upon that point, must of necessity be
paramount to all state sovereignty; and that
the result of the late national conflict was
only to establish the decrees of the national
courts of last resort, declared years before by
our great expounder of the National Consti-
tution, John Marshall, and to enforce the
cloquent expositions of our great national
orator and senator, Daniel Webster, to which
men the grand result might be as fairly and
as truly attributable as to the victoiies of our
armies in the field; to all which these gentle-
men responded with all eainestness and sin-
cerity, and blessed the hour of our first and
of our final independence. After having been
present in that grand old hall of the bencbers
of three or more centuries standing, where
the principles of English liberty hud been cul-
tivated and expressed, and having listened to
the congratulations of the barristers and judges
and the encomiums of the elder brethren to-
wards the yonuger members of the same great
family of juridical teachers and learners, one
could not well believe in any natural rivalries
or jealousies between the two people, except
in the matter of each doing the best in its
power to maintain and defend the grand and
noble principles of English and Awmerican
liberty. It was a grand and inspiring occa-
sion, both to the English and the few repre-
sentatives of the American bar.—dmerican
Law Register. IL F. R

UPPER CANADA REPORTS,

ELECTION CASE.

(Reported by Hryny O'Briex, Fxq.. Barristrat-Iaw and
Reporter in Practue thurt and Chambers.,

Tug Quekx uvPON THE RELATION OF ANDRLW
Grroory Hit v. Moske Brrrs,
Municipal lawo— Dux7ualgﬁmtt>:n af candudate—Cimtract wnt'
corporation— Effect nf acquittance from, in equily
A person cannot be said to ba disqualified ns a membe: £y

Municipal Corporation as having a contract. &c., with it

if he be plainly acquitted sn equity from auch contiact,

and asenled jnstrument 1s all that is required to perfe
his dixcharge at law.
The rights of tho candidate must be lonked upun as the,

are 1n substance and effect at ihe timo of the el ti v

{Chambeors, May 2ith, 20th, 1867 ]

This was & quo warranto summons

It was alleged that Moses Betts had not bees
duly elected, and that he upjustly usurped the
officc of Reeve in the village of Welland and
ccunty of Welland, under pretence of an election
held on the 26th of March, 1867, because at the
time of his election he had a contract with the
corporation of the county of Welland. as ore of
the bondsmen or sureties of James McGlashen,
treasurer of the county, not discharged or re-
leased.

The facts were, that Moses Betts became a
surety for McGlashen, the couuty treasurer t
the county, on the 24th of July, 1865, in the
gum of $2,000; that he offered himself fi: elec
tivn as reevo of the village, and was electedin
Jannary last.

That his election was moved against, ani wi-
vacated because of his sarety-hip for the tre.
surer with the county.

That anotier election was ordered to br he'l,
and wes held on the 26th of Murch, when he
was again elected to be reeve.

That after the avoidence of the firet election
and before the holding of the second, the County
Council agreed to release him from his linbilicy
as surety, and on the lith of March passed a
resotution to the effect: ** That Hugh N Ra-e
be. and is hereby approved and accepted ay se-
enrity for the coanry treasurer, in the sum of
$2000. in the room anl stead of Moses Betis,
and that the clerk be directed to prepare ani
bave execated the necessary bond, which shall
he subject to the approval of the warden; arl
from the Jdute when such bond shall be executel
and approved and fi'ed with the county clerk
the liability of Moses Betts to the county, un ler
his bond, shall cease and determine

That the bond of ITugh N Rose was preparel
and executed and was approved by the wwdw,
and was filed with the county clerk on the 2iri
of March.

That Betts received 59 votes; and the relator
who is a lawyer, only 16 votes; and it was a3
serted that many more would have voted fur
Betts if they had not lcoked upoun his election
a3 sure. -

That Betts thought he was discharged frum
his linbility under the bond, and that the ~hob
puhiic of the village thought so to.

That the auditors of the conty, on the Tthrf
May iustaut, reported on the accounts of the
treasurer to the 31st of December last, and fousd
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them and certitied them to be correct; and since
the izsuing of the writ in this matter, the
auditors have also reported on tho accounts ot
tiie treasurer up to and inclusive of tho 24th of
March Inet, and have found the sawme and zerti-
fied them to be correct,

That there was no default from the making of
the bond up to the 24th of March last, for which
Betts was liable to the county; and ihat the
whole secarity, which was sll along furnished
by the trenrurer to the connty, was 2o the extent
of $36,000, of which sum Mr Betts was liable
ouly to the amount of £2000.

It was also shewn that the bond was destroyed
by erasure of the signature nnd Jestruction of
the seal—though when this was done was not
siated.

Lialton shewed cause, and contended thut Betts
had been absolutely discharged from all liability
tothe county, in equity, by what had taken place;
aud if, by applicatiou there, Betts could compel

the county to give him a release under senl, so0 .

as to be available at law, he was at lfberty to
set up his absolute right to & discharge in answer
to this otjection, which was made for a collateral
perpose, and by & person who was almost, if not
altogether, a stranger to the transaction.

Thrt Betts had bees, in fact, discharged from
“all liability under his bond,” according to the
terms of the resolation ; ard not merely from all
liability from the time of his acquittal, leaviag
bim yet liable for any supposed defau!t which
might be discovered against his principal up to
that tiwme ; and th:t the boad, by the removal of
the sigrnature and seal, had actually been de-
stroyed, which is equal to & release.

Robt. A. Harrison, contra.

The disqualification created by statute is the
“ having by himself or bis partner an interest in
any contract with or on behalf of the corpora-
tion.”

Now, firstly, this person hasa contract in fact,
because it is still undischarged; and we have
only to deal with legal rights.

Secondly, if the contract can in one scnse be
“.s to be determined by reason of the alleged
equitable claims put forward for that purpose, it
is quite clear he has yet an interest in that con-
tract—an interest to have a legal acquittance
procured from the corporation against it.

And, thirdly, at the most Betts is only entitled
to be discharged from liability from the 23cd of
March last, and he remains liable for
snything which has happened upon it up to that
thwe,

Apax Wirsoy, J.—Assuming that a person
having » contract with the county ie disqualified
from bring elected o member of council of »
siliage within the county, I am of opinion that
if be be plainly ncquitted in equity from his con-
tract, and only wants the ceremonial of a sealed
instrument to perfect bis discharge at law,—he
cannot be said to be a person haviog a contract,
or an interest in a contract with the corporation.
Dwake no distingtion between a contract and an
wirrest, for although there is a difference between
them, that difference does not apply here.

I inve no doubt that Retts could, in an nction
on the bond, plead an equitable plea in discharge
upon the facts stated—which are uot denied ;

!

l
I
!

nud if he could, and shou!d succeed upon it,
which he would, that would certainly dotermine
his linbility on that bond

I think I should look upon his rights ay they
are in substance and effect, and as he cen make
aml perfect them to meet every requirement of
rigid law ; rather than by the mere imperfect
form in which they happened to be at the time
of hiy election.

I think, if Betts had coutracted for the pur-
chnse of land, or for o grant of a lease fur
years, and had completed those acts of part
performance which a Court of Chancery receives
ns sufficient for its jurisdiction, in lieu of the
formal  writtan contrast required at law, [
should "hold thathe was disqualified from being
elected by reason of such a contract, though he
could maintain no action upon it at law, and
his remedy lie only in equity.

If, therefore, this disqualifization includes
such a case, it should exclude the caso of a
person nominelly and formally a contractor at
law, but not 8o in truth, and able to be declared
not to be so, even at law.

I am also of opinion that the facts show that
Betts was entirely discharged from all liability
upon his bond, sud mnot only from further
liability upon it from and after the 23rd of
March.

I must discharge this proceeding, with costs,
to be paid by the relator.

Summons discharged.

COMMON LAW CHAMBERS.

( Reported by Hexny O'Briey, Esq., Barrister at-Law,
Jeporter in Practice (ourt and Chumbers.)

Woop v. NicHoLs ET AL.
Summons for time to plead— Lapse— When defendant to (ah
next siep,

A defendant in default for not pleading obtained 2 summons
fur further time, with a stay of proccedings. Not ut-
tending on the return, the snmmons lapsed, and plaintit?
immediately afterwaras on same day signed judgment
Held, that the judgment wzs irregular, the defcndant
baving the wholo ot the return day to pleag; and that =z
summons that hag lapsed is in the same position as one
that 1> abandoned by notice or otherwise.

[Chambers, May 26, 30, 1867.}

The declaration was served on the 30th of April.

On the 6th of May the plaintifi’s attorney, at
the request of the defendant’s attorney, gave
him ten days further time to plead, without any
condition.

The defendant’s attorney, in the afternoon of
the 16th of May, asked the plaintiff’s attorney
for further time to plead, which he refused to
give, as his client was blaming him, but said ae
ordes shouid be applied for, for that purpose.

On the 17th of May the defendant’s attorney
obtained a summeons, calling on the plaintifi’s
sttoroey to show cause why further time to
plead should not be allowed, This summons
contained a stay of pleadings.

On the 18th of May, upon the return of the
summons, the defendant’s attorney did not at-
tend uatil after the judge had left his chambers,
and the plamtiff’s attorney signed judgment im-
mediately after Chambers were aver and on the
same day for want of a plea, and refused to
waive it on being desired to do so.
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The defendant then obtained a summons
to shew cause why the judgment so signed
for vont of & plea should not be set aside
for irregularity, on the ground that the said
judgment was signed while proceedings were
stayed, and wtile an application for further
time to plead was peanding and undisposed of ;
sud also to shew cause why the said judgment
should not be set aside and the defeudant al-
Jowed to plead to the plaintiff’s declaration upon
such terms as to costs and otherwise as a
judge sbould think fit, on grounds disclosed in
affidavits and papers filed.

English shewed cause.

Lauder contra, citing the authorities bolow
mentioned.

Apam WirsoN, J.—The practice is stated in
Arch. Pr. 11 ed. 1668, to be that: ¢ If the rule
was obtained by the defendant he must take the
next step on the same day the rule is disposed
of [if discharged] at his peril; but he is aliowed
the whole of that day so to do.”

This is in accordance with th. decision in
Ilughes v. Walden, 6 B. & C. 770, note; followed
in Venon v. Hodgins, 1 M. & W. 151; aud
Mengens v. Perry, 16 M. & W. 667,

And the same practice applies when the sum-
mons is taken out while she defendaut is in de-
fault, ns nfter the time to plead bad expired;
and although the defendant after the hearing
of the summons, declines to draw up the order
and elects to abandon it.

The question, then, is whether the same prac-
tice applics to the case of a defendant who,
while in default for not plending, obtainsa
summons for further time to plead, and allows
it to lapse on the day when it is attendable?
I3 tho defendant, whose summuns has lupsed,
in tue fame condition as the defendant who
adandons his sammons? I am nut able to see
any difference between the two cases. A lapse
is an abandonment. The summouns ** will cease
to opeiate as a stey, if the party taking it out
expressly, by notice or otherwise, abandon it.”
Arch. Pr. 11 ed. 1690. Or by non-attendance
upon the judge at the time appointed,” Ibid.
1591-2. T'hat 18, as I understaud it—it will, if
abandon-ed, or not attended, on the return day
cense to operate as a stay after that day.

I am obliged, therefore, to Lold that the sum-
mons baving lapsed or been abanduned on the
day it was attendable, and therefore while pro-
ceedings had been for soms time of that day
stayed—tl agh in this cese the stay is more
semphatic, for it was embodied in the summons
—the defendant bad the whole of the same day
within which to take the pext step—that is to
file his plea—and the plaintiff having signed
judgment upon that day for the svpposed default
of the -‘efendant to plead, his judgment was

signed too soon, for the defendant having the |

whole of that day to plead, was not, according
to the practice in such & case, in defsult.

I am obliged to mnke the summons absolute.
and to set aside the judgment with costs: but
it must, under the circumstances, be on the
terms of the defendant’s bringing no sctivn for
what (if anything) hus bicen done on the execu-

tion; and I fix the costs to be paid by the .

plaintiff to the defendant at fifteen shillings.
Order accordingly.

CHANCERY CHAMBERS.

(Reportsd by MR. CHARLES Moss, Sudent-at-Law )

GrAHAM V. Davis.
Poreclosure suil— Proceedings in ignavance of plaint s
death— Motion to confirm—Infunts.

‘Where in alforerlosare suit the plaiutiff’s solicitor had taken
procaedings after the plaintifl’s decease, In ignucance of
that event. keld, on motion tu confirm thore Droceedings
that no urder could be made eXcept by consent, and theie
being jnfant defendants, no binding conscnt could b
given in this cese, and tbat therefure the motion must te
refused.

{Chambers, 26th May, 1867 )

The suit was brought against the infaunt heirg
of the mortgagor fur the foreclosure of & murt-
gage, and a decree was obtained and the accounts
taken in the usual manner. Afterwards the
plaintiff ’s solicitor discovered that the plaintif,
who had been resident in Englard, had diel
during the progress of these proceedings He
then caused the suit to be revived, and now
moved to confirm all proceedings taken since the
plaintiff s decease apd while the solicitor was
ignorant of it. The following cases were cited:
Lys v. Lee, 17 Jur. 272, 607; Houston v. Lriseve,
7 W. R. 804; Fullarton v. Martin, 1 Drew. 238;
Jebb v. Tugwell, 20 Beav. 461.

Tue Juvse’s SECRETARY—Of the cases cited the
only one which reslly bears upon the questiunis
Houstun v. Briseve. Inthat case V C. Kinderdley
made an vrder confirming the proceedings, there
being no infants interested and ali parties being
represented and consenting to any order that
might be made.

In Smith v. Horsfull, 24 Beav 531, ove o
several co-plaintiffs having died before decree.
though the fact was unknown until the decree
had been proceeded on tefore the chief clerk,
the master of the rolls held that the suit must be
revived and a new decree obtained, but whens
motion wasmade to revive the suit, the represen-
tutives of the deceased plaintiff gubmitting to b
bound by the proceedings, aud the defendantsn t
appearing, an order was made to revise the ~nit
and prosecute the decree already made. Here
there are iufant defendants, and although their
guardian does not object to an order confirming
the proceedings, no consent to hind thea can be
given.

By refusing the mation the iufauts will lose s
longer time for redceming, and that I mad
assume is for their benefit. I tt-~refore refus
the application

Re Warp
Ommittre of lunatic— Receiver— Securily required 17a%
A perron will not bo appointed ~ommnittes of a lunatic upx
entering into his own recoguizance only. Nor eanate
ceiver by appointed upon his own secarity only. unles br

cousent.
{Chambere, Juue, 1567 |
Application for the appointment of 2 committe?
to the luuatic, upon his entering into his esr
recoguizance ouly. or for the appointment of tbt
same person as receiver upon his own secuni'y
Tuk Junge's SECRRTARY~—The friends of the
. matic apply for the appointment of a commitier
giving bis own security only. This, I :lviu}:.l
cannot giant  The statute expressly requir
‘“two or more responsib’c persens as surstie
to be given. I cannot appoint a regeiver cithen
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on his giving his own security only. This has
sowetimes been done in England, but only when |
sll parties are sui juris and consent, 7ylee v. Tylee,

17 Beav. 583; 2 Dgniecls Practice (last edition)

o=

1040,

COUNTY COURTS.

{Beperted by WARBES TOTTEN, Esq., Barrister-at-Law )

Gore Baxk v, EatoN, ET AL
Insoleent Act of 1864—Compulsory liquidation by secured
creditor—Merger of ligbtivy in higher securily— Require-
ments of subsee. 7, of sec. 3, of Insolvent Acl—Sctling aside
attachment.

The above named Andrew Eaton and James
McWhirter, miller and commission merchant,
having respectively drawn and accepted bills of
exchange, and discounted them with the Gore
Bank to the amount of $18,000, the Bank, on the
30th day of November, 1866, took a iortgage
rom Eaton to secure the whole indebtedness.
On the 11th of March, 1867, the Gore Bank put
their debtors above named into insolvency.
The flat for the writ of attachment was made
upon two affidevits of Robert Park, Esq., manager
at Woodstock, and two corroborative atfidavits.
The manager stated in substance the indebtedness,
reciting the several bills of exchange, and that to
the best of his knowledge and belief, the defend-
ants were insolvent within the true intent and
meaning of the Insolvent Act of 1864, and have
rendered themselves liable to have their estates
placed in compulsory liquidation, and gives as
his reason for so believing, that the bills of ex-
change are zll due and unpaid and have been due
and have remained unpaid from the times they
respectively matured, and that he has frequently
applied for payment thercof and that he believes
the defendants have not the means or property
sufficient to pay the said claimsin full. In his
other affidavit he says that the defendants have
aconsiderable quantity of grain in a warehouse
in Woodstock. That he had good reason to believe
and verily did believe that the defendants were
immediately alLout to remove and dispose of the
said grain with intent and design to defraud the
paintiffs. The corroborative affidavits stated
that they were acquainted with the defendants
and were aware of the indebtedness, and that to
the best of their knowledge and belief they were
wholly unable to pay the amount of the indebted-

- ness, and had not sufficient property or means to
. pay the same, and that the defendants  ..: insol-
. vent to the best of their knowledge an_ belief,

This was an application by petition presented
to the judge of this court, to set aside the order
and writ of attachment issucd in this cause, upon
various grounds stated below.

Beard, in support of the petition, objected,

1st. That the attachmenat was irregularia not
being made returnable properly. It Veing made
rturnable on & day certain, instead of after the
expiration of five days from the service.

2nd. That there were no sufficient grounds
slated in any of the affidavits to warrant the
isuing of the attachment, that the facte and cix
amstances charging the act of insolvency should
be positively stated, and not according to belief,

3rd. That the plaintiffs do not show themselves

. 0 be creditors, and that they could not proceed

jointly in bankruptey onthesebills. Iecited Con.
Stat. U. C. cap. 42, sec. 23, contending that the
proceedings being in rem and not in pérsonam,
they were not authorized by this act.

4th, That there was not any debt due, because
the liability on the bills was merged in the mo=t-
gage given by the defendant Eaton, 30th Nov.,
1866. He cited Price v. Blowlton, 10 C. B. 573;
Mattheson v. Brouse, 1 U. C. Q. B. 272.

5th. That after an adjudication the grounds
cannot be shifted, 30 L. T. 0. 8. 106; 10 Ves.
286; 9 Ves. 207; 10 Ves. 290; Ex. Sa. 9 L. T.
N. 8. 120.

6th. That the adjudication cannot be supported
because the debt has been secured to plaintiffs to
the full amount. Sec. 5, sub-sec. 5 of the Act
of 1864. That the plaintiffs are out of ccart,
having full security. As to the value of the
security, he referred to the afiidavits filed, that
the plsintiffs required it to be insured to the
amount of $7,000, which showed the value they
placed upon it. That our act was pari materic
with the English Act, 24 and 25 Viec. cap. 134,
sec. 97, sub-sec. 1. That these securities, being
recent, repelled any presumption of fraud 23 to
the dealings of the defendants with regard to the
rest of their property.

7th. That the plaintiffs cannot maintain the
adjulication, because they have given time, and
that the short form of mortgage given in the
statute 27 and 28 Vic. cap. 31, shows that time
was given, Tudor’s L. C. 260; that the clause
showing that the mortgagee is tu have possession,
pp. 220, 216, 223 of the Act, shows that the
plaintiffs did give twelve months time, and the
proviso means that they would give further time
after the expiration of the twelve months.

8th, That the affidavits show that the Royal
Canadian Bank was to make certain advances,
and the affidavit of Mr. Burns, shows, that under
the warchouse receipts, the grain in store was
secured to the Royal Canadian Bank for advances.
That the sale was valid under the two acts recited
therein, and vested the property in the Royal
Canadian Bank, and showed there was no fraud.
As to what is an act of bankruptey, he cited
Tims v. Smith, 1 Hil. & C. 849; Whitman v.
Claridge, 9 L. T. N. 8. 451; Exp. Colmaere v.
Colmacre, 13 L. T. N. S, 621; Buckliston v. Cook,
6 Coll. & B. 297; Farrell v. Reynolds, 11 C. B.
N. S. 709. That the sale was not a sale of all the
property, but of part, and not to secure an ante-
cedent debt, but to secure advances.

Ball, and with him, Richardson, contras
contended that under the amended act. the judge
may name 8 day for the return of the attachment,
but if the return day was wrong, he asked to
amend, as in Ke Owens, 8 U.C. L. J. N. S.22;
that the form “ F.” only requires the party to
swear to his belief, as to the facts and circum-
stances, and that having complied with the
requirements of the act in this respect, the afii.
davits were sufficient ; that the defendants had an
interest in the grain which might be attached ;
that the statute 22 Vic. 642, shews that the
defendants were jointly liable on the bilis, and
the affidavits showed that they were partners as
to the grain. (Mr. Ball put in two bills of sale,
one made by McWhirter to White far $230. and
onc by Eaton to T. J. Cl =k for 3600, to which
Mr. Beard objected, on the ground that they did
not relate to any question in issue. Mr. Ball
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cited Iu re Lilbun, 12 L. T.N. S. 209; Graham
v. Chapman, 12 C. B. 85.) That us tu the merger
the bank had the right, under 25 Vic. cap. 416,
to take additional security for the payment of
their bills, without loosing their remedy on the
bills; that the grain did not becune the property
of the Royal Canadian Bank, till the debt becomes
due; that the warehousemen were the parties
removing the grain; that the receipts were not
indorsed as meant by the statute; that the stuff
must be in store, and that the bank cannot take
security on property not in essc. See schedale 1L

McQueex, Co.J.—I do not see that the petitioners
have been in any way prejudiced by the attach-
ment being made rcturnable on the 22nd March,
a day certain instead of after the expiring of five
days from the service thereof, as the Amendment
Act 29 Vic. cap. 18, sec. 8, provides, as it appears
from the date of the service thereof on the peti-
tiopers. They have had the advantage of having
the period for presenting their petition extended,
by the irregularity. The irregularity may now
Le amended, and the plaintifis are at hberty to
amend if they think proper to do so. Ouwens, 3
U.C. L.J.N. 8. 22

The adjudication, if the fat for the attachment
may be termed such, is not, I am inclined to think,
founded on sufficient materisls to support it. The
7th sub-sec. of sec. 8, is, that in case any creditor
by affidavit (form F.) shews to the satisfuction
of the judge that he is a creditor of the insolvent
for a sum of not less than $200, and also shews
by the affidavit of two credible persons, such
facts and circumstances as satisfy such judge that
the debtor is an insolvent within the meaning of
this Act, and that bis estate has become subject
to cumpulsory liquidation, such judge may order
the issue of a writ of attachment, &c. Sec. S and
its sub-sec., and sub-sec. 2 and 3 of sec. 3, point
vut the different cases in which a debtor shall be
deemed insolvent and his estate shall become sub-
ject to compulsory liquidation.

The requirements of sec. 3, sub-sec. 7, are, 1st.
That the creditor shall satisfy the judge by his
own aflidavit, or, that of his agent, that Ac isa
creditor for s sum of not less than $200. 2nd.
e must shew by the affidavits of two credible
persons, such facts and circumstances as
~itisfy such judge, that the debtor is insolvent
within the meaning of the Act, and that his estate
I:as become subject to compulsory liquidation.

The statements in the affidavits as to the facts
and circumstances, must, I think, concur in relat-
ing tv some one or more of theacts of insolvency,
designated in the different classes of cases pointed
out in the Act. As subjecting the estate of the
debtor to compulsory liquidation, sec subsec. §
of sec. 3.

It was admitted on the argument, as I under-
stood, that the proceedings of the plaintiffs were
founded on sub-sec. 6 of sec. 3, and that the act
relied upon as subjectiog the estate of the defend-
ants to compulsory liquidation, rested upon the
facts and circumstences of the defendants being
possessed of a considerable quantity of grain in
a warchouse in the Town of Woodstock, which
they were immediatcly about to remove aud dis-
pose of with intent and design to defraud the
plaintifis. Now such being the case, the affidavit
of Mr. Park to support the act of insolvency
relicd upon for these proceedings is, I think, in-
sufficient, as his statement of the facts and ciccum-

stances Lias not been curroborated, as it scems to
me the act requires, by the affidevit of another
credible person, The evidence then beiny i
sufficient as to the act of insolvency relicd wpor,
the adjudication cannot be sustained, and the
attachment must be superseded. I cite asqu.
thorities upon this point, In r2 Gillespie, a Lauk.
rupt, 2 U. C. Jurist 2; In r Rose, 8 bankrupt,
Ib. 14, in addition to the aathorities quoted by
Mr. Beard. )

Various other objections have been raised as to
the validity of the adjudication and the writ of
attachment, and some of them are, I am con.
strained to say, very formidable. Entertaining
the views I have endeavoured to express, as tu
the right of the defendants to have this attach.
ment set aside, I need not I think allade to all of
the objections urged, but there are some of them
that call for particular observaticn, on account of
the important interests involved in thiscase. The
petitioners, besides disputing any act of insolvenc;
committed by them, impeach the validity of th
plaintiffs claim on several grounds, and some «f
those grourds are entitled to the most attentive
consideration.

The objection that the plaintiffs cannot maintaic
this suit—1st. Because the defendants liability on
the bills of exchange was merged in the mortgage
given by the defendant Eaton 80th November,
1866, reciting these bills, 2nd. Because the pro-
viso in the mortgage, with a covenant for payment,
extends the time of payment of these bills. Ir.
Because the plaintifis are creditors holding
security and are only entitled to prove on the
estate for the difference between the value of the
security and the amount of their claim,—secme &
me tobeunanswered. Undoubtedly the plaintif
in their corporate capacity may take mortgage
oo real and personal estate by way of further or
additional security for debts contracted to the
bank in the course of its dealings, but the enact
ments conferring upon banks such privileges.
only places them on o footing, in these respects.
with private persons, and do not, to favor them.
abrogate that general rule of law which prohibits
inconsistent remedies on distinet securities ¢
different degrees for the same debt. The sam.
principle of Taw governs all transactions.

The question then is, whether upon the facs
appearing as stated, the taking of the mortgag:
from the defendant Eaton for the amount intende:
to be secured to the bank by the bills of the
defcndants attached to the mortgage securits.
docs not extinguish the claim of the plaintid
upon the Lills; the debt in both cases being
identical. I have not failed to motice that vy
two of the Lills were due, when the mortgege
was given.

The doctrine with regard to such questios:
appears tu me to be pretly clear, and I think the
authority citud, Price v. Moulton, 10 C. B. 37"
and Mattheson v. Drouse, 1 . C. Q. B, 272, ginus
this case. In the former, Maule, J., after remark
ing on the facts of the case before the court, sars.
« I think it is quite clear that a man cannot ha™
a remedy by covenant and by assumpsit, for 1
same debt, the two are who]{y incompatible azi
cannot co-exist. If the promise was made befort
the covenant, the latter must prevail.  The inles
tion of the partics has nothing to do with that !
catirely agree with the dictum of Pagk, B., inthe
case of the Norfolk Railway Co. v. McNamaw.



August, 1867.]

LAW JOURNAL.

[Vor. TIL, N. 8.—209

Eng. Rep.]

NaTIONAL SAvINGS BANK ASS0OCIATION V. TRANAN.

[Eng. Rep.

when he says, if the bond or covenant had been
for the identical debt, the plea would have been
agood answer without the additional allegation
that the instrument was given in satisfaction.”
The policy of the law is that there shall not be
two subsisting remedies, one upon the covenant
and another upon the simple contract, by the
wme person against the same person for the
same demand.  And in the latter case, Robinson,
¢.J, in delivering the judgment of the court,
says, “ If B.on the 11th of November had made
anote to M. for the sum due him, payable on the
14th February, and had sfterwards given him a
mortiage for the same debt, with a covenant to
psy the money on the 4th of March, it is clear
that the debt due on the simple contract would
be merged in the higher security, and there would
20 longer remain a remedy to M. on the note.
But I see no substantial difference between that
case and the present.”

And I may now remark that I can see no sub-
dtantial difference between the case just cited and
the present. Then, again, I think the plaintiffs
are seeking too much, They, being creditors
holding security, could only, according to the
riles of 1aw in England and which should pre-
vail here, proceed and rank cn the estate for the
difitrence between the value of the security and
the amouat of the claim,

What that difference would be, would be rather
difficult to determine upon the contradictory
satements contained in the affidavits as to the
value of the property. I may very possibly
be wrong in the conclusions I have come to,
and if so I shall only be too glad to be corrected
by an appeal to a superior court.

As I do not koow what has been done since
the writ of attachment was issued that may effect
this property, the order will be to sct aside the
fatand the writ of attachment, see Smalcoun v.
Oliver, 8 Jurist 606.

ENGLISH REPORTS.

P ey

COMMON PLEAS.

- Tee NavioNaL Savizgs Bask ASSOCIATION
(Limivep) v. Travam.

Promissory nole—Action on consideration—Nnls given lo
third persons as trustees for plaintiff.

o 5 declavation on the common counts. the defendant
pleaded tiat he. after the accruing of the claim. at the
request of the plaintiffs, delivered to third perasns his
promizsosy nots for, &c., and the s1id note was mads and
delivered, and accepted and renewed by the seid persons
vith the authority of tho plaintiffs on account of the claim
plended to, and that the raid persous still held the samo,
and were entitled to the amount thereof.

Beplieation, on equitablo grounds, that the sald persons
were and are trustees for the plaintiffs, who alone were
eatitled to the benefit of the nota, of all which the defea-
dznt had notice, and that the noto was due and unpaid.

Hid % good replication.
[15 W. R. 1015. June10.)
Declaration on the common counts for money
leat, money pnid, and interest.

4th plea.—As to £150, part of the mouey
thimed, that after the acaruing of the said claim
te defendant, by and with the authority, and at
berequest, of the plaintiffs, delivered to certain

persons, to wit, J. W. Williamson and J. F. Wie-
land, his promiseory note, whereby he promised
to pay to the aaid persoms, or to their order,
£150 at three months after date, and the said
note was made and delivered, and accepted aund
renewed by the said persons, with the authority
of the plaintiffs, on account of the claim herein
pleaded to, and the seid persons thenceforth
hitherto have been, and still are, holders of the
said note, and entitled thereto, and to theamount
thereof.

Replication to the above plea on equitable
grounds.—That the said J. W. Williamson and
J. F. Wieland were, at tha time of the delivery
of such note to them, and are, trustzes of and
for the plaintiffs, and that the said prowmissory
note in the said 4th plea mentioned was delivered
by the defen ant to the said J. W. Williamson
and J. F. W.cland for, and for the benefit and
behoof of .he plaintiffs, and not otherwise, and
the plaintiffs always have been, and are, the
sole persons interested and entitled to the benefit
of the said note, of all which the defendant had
notice, and that before and at the time of the
commencement of this suit the said promissory
note was and still is unpaid.

Demurrer to the above replication.

Schalch, in support of the demurrer. The
veplicatica shows no answer to the ples either
on legal or equitable grounds. Where a nego-
tiable instrnment given on acconnt of a debt is
lost, that is an answer to an action for the debt:
Crowe v. Clay, 2 W. R. 304, 9 Ex. 604. As
long as the bill or note is outstanding in the
hands of some one other than the plaintiff, no
action can be brought ou the consideration; and
the fact of the holder being trustee for the plain-
tiff, which is the only disticction between that
case and the present, makes no difference. The
cases on lost negotiable instruments are analo-
gous: [flansard v. Robinson, 7 B. & C. 90;
Ramuz v. Crowe, 1 Exch. 167. Neither is the
replication good on equitable grounds, for in
Story’s Equity Jurisprudence, s. 855, are pointed
ont the principles on which a Court of Equity
would interfere to stay proceedings at law; but
here there was no hardship or fraud; and an
unconditional injunction would not be granted,
and therefore the replication cannot be set up
as an equitable answer in this Court: Jervis v.
White, 7 Ves. Jun. 412; Story’s Equitable Ju-
risprudence, sections 86, 696.

Iioll, in support of the replication.—The fact
of the note being delivered to third persons as
trustees for the plaintiffs is the same thing as if
it had been delivered to the plaintiffs themselves.
If this i3 not & good equitable replication, the
effect would be that the plaintiffs would be de-
prived of the right to sue ou the original censid-
eration so long as the trustees hold the note.

Schalch, in reply.

Boviry, C. J.—Notwithstanding the ingenious
argument of Mr. Schalch, I am of opinion that
our judgment should be for the plaintiffs. The
declaration is for the origiual debt, and the plea
sets up, as an apswer to part of the claim. not a
discharge of the debt, but a preveution of the
remedy. It sets up a promissory note which the
defendant says he made and delivered to third
persons on account of this claim, nad with the
authority of the plaintiffis. It does not say
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whether the note is still running, or whether it
is overdue and unpaid; but that it i3 overdue
and unpaid appears by the replication, and so
there is no defence on that ground: Price v.
Price, 16 M. & W. 282. Then i ig said that the
note is outstanding in the havus of third per-
sons; but it was put there by the assent of both
parties, for it was put there by the defendant at.
the request of the plaintiffs, and it is still held
by those third persons in the same capacity.
Taking, therefore, the replication with the plea,
the replication is perfectly good buth at law and
in equity. As Mr. Holl said, suppose the note
outstanding in the hands of the plaintiffs them-
selves, because that would be the same thing as
handing it to trustees for the plaintiffs, with no-
tice tothe defendant of that fact. Our judgment
must, therefore, be for the plaintiffs.

WirLes, J.—I am of the same opinion. On
the question of pleading I think it is better to
follow the rule in Price v. Price. The replica-
tion adds to the averments of the plea that the
note wag put into the hands of the third persons
ag trustees for the plaintiffs, with no right of
their own, and that the defendant had notica of
the whole transaction, and that the note was due
and unpaid; the parties agreed that the third
persons should hold it under the same circum-
stances as if the plaintiffis held it. Then, if the
note is overdue and unpaid, thers is no answer
to this action. It was agreed under the existing
circumstances that an action should lie for the
original consideration, and that I think is the
true construction of what the parties have done.

MoxtaguE SMITH, J., concurred.

Judgment for the plaintiffs.

CHANCERY.

Lroyp v. Baxnks.

Incumbrancer— Priorily— Notice to Trusbees.

In order to secure priority t> an incumbrancer on a settled
estate, actuus notice of the incumbrance must be gisen by
the party to be benefitted by such notice, to ths trustees.
and koowledge of the incumorance acquired dy them
aliunde is not suficient notico

A trusies of a settlsment read in a newspaper an advortise-
ment of ao application by the tonant for life for his Qis-
charge under the Insolvent Court.

Jleld, that, the knowledge so acquired did not give the as.
siinve in the insolvency privrity over a subsequent in-
cumbrancer, who on application to the trustes was not
nformed of the insolvency, though tho trustes had in
Aanother mattor acted upon this knowledge.

{15 W. R.1006. June 26; July 1)

This was & summons to vary the chief clerk’s
certificate.

A settlement, dated the 21st of December. 1852,
was made vu the marriage of Thomes Lloyd with
a Miss Cheese, under which the husband took
the first life interest. The defendant, Richard
Banks, was one of the trustees of the settlement.

Thomas Lloyd, subsequeatly to the marriage,
became insolvent, and on the 27th of January,
1859, a vesting order was made against him un-
der the Insolvent Debtors’ Act. An advertise-
ment was published in a country newspaper of
bis intention to apply to the Court for his dis-
charge under the Insolvent Debtors’ Act. This
advertisement the defendact Banks admitted in
his cross-cxamination to have read early in the
year 1859,

On the 22nd of April, 1859, Thomas Lloyd
obtained his discharge, under the Insolvent
Debtors’ Act. No formal notice of the iusul-
vency was at this time given to the trustees of
the settlement, but it was admittea that Baakse,
who was a solicitor, had for another purpose,
upon the knowledge acquired by reading the
advertisement, treated the insolveucy &s a fact

On the 8th of October, 1861, Mrs. Lloyd died;
and on the 4th of November, in the same year,
Thomas Lloyd executed a mortgage of his life
interest to the defendant Shepberd. On the 1st
of March, 1662, formal notice of the mortgage
was given by Shepherd to the trustees of the
settlement, and in & reply to an inquiry made
by the mortgagee at the same time the defendant
Banks on the 12th of March, 1862, stated that
the trustees had not had notice of any incum-
brance prior te Shepherd’s mortgage.

On the 25th of February, 1864, formal notice
of the insolvency was given to the trustees of
the seciluiucnt by the assignee under the insol-
vency. The chief olerk in his certificate gave
the assignee under the insolvency priority over
the mortgagee, and the present application was
to vary the certificate by declaring that the
wortgagee was entitled to priority over the as-
signee.

Jessel, Q. C., and Kingdon, for the mortgages
contendea that the advertisement was not notice
A trustee was not bound to recollect what he
saw in a newspaper. XNom constat that it was
true. Anyhow, it was not notice of 5 discharge,
or of & vesting order. It only professed to be
notice of a petition to the Insolvent Court
They cited Spratt v. Hobhouse, 4 Bing. 173;
Meuz v. Bell, 1 Hare, 73; Re Barr’s Trusts, §
W.R. 424, 4 K. & J. 219; Re Atkinson, 2 D.
M. @. 140; Foster v. Cockerell, 3 Cl. & Fin. 430,

Pearson, Q. C., and H. B. Miller, for the as
signee in insolvency, contended that it was the
duty of the trustee upoa reading the advertise
ment, to have ascertained the facts as to the
insolvency, and it must be presumed that he did
so. He did in fact act upon it for another pur
pose, and he could not sny that he had not no-
tice. If knowledge had been actually acquired,
formal notice was immaterial. The advertise
ment was of a petition for the insolvent’s dis
charge, which could not be made till after the
vesting order. They cited Tibbuts v. George. d
Ad. & Ell. 107; Browne v. Savage, T W. R, 5il,
4 Drew. 635.

Jessel, in reply—Information acquired aliund:
is neither knowledge nor notice; Foster v. Cock:
crell; Re Atkinson, Sudg. Ven. and Pur 11t
ed., 1006.

July 1.—Lorp RomiLty, M.R, after stating
the fucts, continued :—The question is whether
the fact of Banks having seen the advertisemen’
in the newspaper, and belicved it to be uwe
constitutes notice of which the assignets cn
take advantage. 1 think it does not. He cer
tainly had knowledge of the fact, and acted upee
it. DBnt that isnet the same thing as notice
It is clear that belief or disbelief of what he sav
in the newspaper cunnot affect the qaestion of
notice. It eannot depend upon his recollecting
or not what he saw. He wzs not bound to be
lieve or recollect what he saw ina newspaper
Information by n stranger wouid be clearly i
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sufficient, and how does notice by a newspaper
differ from notice by a stranger? Not oniy will
notice by a stranger be insufficient, but in some
cases the notice must be given ina particular
way, For example, in the familiar case of an
insurance company, notice ot an incumbrance on
a policy wust be given in accordance with the
usages of the office. To give priority the notice
must be full and regular notice, given by the
person interested, who inte ds to derive benefit
from the notice. In this cagse, if the trustees
bad had proper notice, they would be liable to
meake good any loss to the mortgagee from their
falseinformation. But it isimpossible that they
could be made liable where the only notice they
kad of the incumbrance was by reading a news-
paper. The law upon this poiut is clearly stated
by Lord Eldon in Bvans v. Bicknell, iun the words
quoted in the judgment in the cash of Burrowes
v Lock, 10 Ves. 475. The trustees in that case
could not have been made liable if their only in-
formation had been derived through a newspa-
per. It is in my opinion impossible to discrimi-
nate between a mere casual conversation nnd a
paragraph in a newspaper. The certificate must
be varied by declaring that Shepherd is entitled
- to the first charge on the life estate.

Re Breecu-Loapise Armouny Comeany (Lix-
1TEp). Ex parte Hesry Canismer
Oompany— Winding up— Practice— Witness—Attendance be-
JSore Examiner.

A witness who is summoned to attend for examination be-
fore an examiner, under the 115th section of the Compa-
nies’ Act, 1362, is entitled to be attended by counssl and

solicitor.
[15 W. R.1007. July 11.]

This was an application on bebalf of the official
liquidator, « that a witness (baving submitted to
be exanmined under the 115th section of the
Companies” Act, 1862, before a special exam-
iner). might be ordercd to attend before such
examiner to be examined by the counsel of the
official liquidator without any counsel, soiicitor,
or other persons being present on behalf of the
witness.”

The witness was a Mr. Calisher, who had had
dealings with the company, and from whom the
official liquidator desired to get information as a
preliminary to taking further proceedings. Mr.
Calisher hud attended before the examiner, and
bnd been sworn, but when the counsel for the
official lignidator required that all persons other
than the certnin witnesses, and those who ap-
peared for the official liquidator, should with-
draw, Mr. Brandon refused to do so, and the
exemination was adjourned that this application
might be made. Mr. Brandon was also solicitor
for other parties who had yet to be examined,
aud whose answers were, it was submitted, likely
to be affected by the result of Mr. Calisher’s ex-
amnation.

There was some dispute as to whether Mr.
Calisher had attended to be cross-examined on an
afiidavit which he had filed in opposition to an
Applic .tion to settle his name on the list of con-
tibutories, or whether he had really submitted
10 be cxamined under the 115th section, but his
Inrdship directed the question to be argued on
the assumption that he had attended only as a
Witness to be examined.

Selwyn, Q. C., and Swanston, for the applica-
tion.—We only ask to have the same advantnge
which is attained in a public court by ordering
all other witnesses to go out of court while one
witness is examined. This is not & cross-exam-
ination, but an examination under the 116th sec-
tion. When the assignees summon & witness in
bankruptcy, the witness bas Bo right to bring
solicitor and counsel, though it is often allowed
when there is no objection. This is an exami:a-
tion not of a party, but of a witness, the qtﬁpml‘s
duty to extract information, as a prelimioary
to taking proceedings. The information which
he will get from Mr. Calisher will not be evi-
dence against him or anybody. If there were
any issue joined and any adversary, counsel and
solicitor might attend on behalf of such adver-
sary but not on the witness’s behalf.

Jessel, Q.C., and Cottrill, were not called on.

Lord Roxiiry, M.R.—This application cannot
be granted. It is clear that what a witness said
before an examiner might be used against him,
if he said anything incoasistent with the evi-
dence he might afterwards give. The witness
must attend if summoned, though it is not clear
what power there i to examine him under the
115tk section, but he must have the assistaoce
of his counsel and solicitor.

TicupoRNE V. TICHBORNE.
Ti1cHBORNE V. MOSTYN.

Cas® OF THE ¢ PALL MALL GAZETTE' AND OTHER
NEWSPAPERS.

Contempt of Court— Publication of evidence v @ cause and
commenting on it.

An article was published in a newspaper giving an acconnt
of certain affidavits which had been filed in a suit but
which had not come before the Court. The writer went
on to comment on the affidavits, and as to some of them
used tiese expressions: * Many of these are important
enough, if the deponents ean enduro cross-examination
in the witness-box; many are obviously false, absurd,
and worthluss.” .

Held, that the publisher of tha newspaper had been guilty
of a gross contempt of Court. L

The Court will discountenance any attempt to prejudice
mankind against the merits of a case before it has been
heard, and will protect every suitor against that which
can affect the miods of persons who might be willing to
givo evidence, and ~hich may prevent persous from
giving evidenca.

The case before Lord Hardwicke, reported in 2 Atkyns, 469,
and Lutler v. Thompson, < Beav. 136, approved and fol-

lowed.
{15 W. R. 1072. July 18]

The first of these mntions was coe, made by
special leave granted on the 15th July. that Joha
Kellett Sharpe, the printer and publisher of the
Pall Mall Gazette, might stand committed to
prison for & contempt of Court in printing and
publishing an article headed ¢ Tichborne v. ?'zc/b
borne,” and that be might pay the costs of the
motion. The article appeared in the paper ou
the 13th of July, and contained comments on the
affidavits filed on bebalf of the plaintiff, which
the plaintiff considered to be injurious to his
case.

The plaintiff had filed a bill to obtain posses-
sion of certain estates to which he laid claim.
A great mass of title, which mainly depended on
his being able to prove bis identity with Roger
Tichborne, formerly a cornet cf carabineers, who
had not been heard of for many years, and was

! supposed to be dead. His account was that he
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had been saved from a shipwrecked vessel, and
had afterwards lived for some yenrs in Australia,
and that he was the Roger Tichborse who had
been supposed to be dend. The article gave an
account of the evidence in proof of his identity,
and then proceeded to make certain comments on
it. The affidavita had beecn filed, but had not
been before the court.

The following are some of the principal com-
ments complained of : —

¢« We have not space to enter into details as to
the statements of the thirty-four persons whose
affidavits follow those of the claimaut and Lady
Tichborne. Many of them are important enough
if the deponents can endure cross-examination
in the witness-box; many are obviously false,
absurd, and worthless, being those of persons
who, having never seen the claimant before he
left England, are nevertheless convinced that he
i3 the person he claims to be.” And—*No sin-
gle member of either the Seymour or the Tich-
borne families, nor any of the numerous officers
with whom he served in the carabineers, with
the single exception of Major Heywood, have
made any affidavits of their belief in the plain-
tiff’s identity.” And—¢ We happen to koow as
a fact that several of his relations bave had in-
terviews with the claimant, and have failed to
recognize him, and as we do not find any affda-
vits from them in corroboration of his identity
among the documents included in the velume
now before us, we presume that they failed to
recognize in the claimant their long-lest rela-
tive.”

The plaintifi’s golicitor, in an affidavit filed in
support of the motion, stated his belief that the
article ‘‘is likely to create a prejudice against
the plaintiff, and to prevent witnesses from mak-
ing affi lavits, and otherwise seriously to impede
the course of justice prior to the hearing of this
cause ”

G. M. Giffurd, Q.C., Druce,Q.C., and L. Webd,
for the plaintiff in support of the motion.—Many
parts of this article are calculated to impede the
due administration of justice It might prevent
persons frem giving evidence. The words of

Vice-Chancellor Kindersley in Felkin v. Lord |

Herbert, 12 W. R. 241, apply very forcibly to
the present case. So do the remarks of Lord
Hardwicke in the case of the Champion and the
printer of the St. James's Evening Poust, reported
in 2 Atk. 469, 471.  Of a similar character are
the casesof Roach v. Garvan, 2 Dick, 794, where
reflections were made in a paper on witnesses in
a cause, and in Ex parte Jones, 13 Ves. 237, also
reflecting on witnesses. In Littler v. Thompson,
2 Beav. 13 i, Locd Langdale remarked that ¢« if
witnesses are in this way deterred from coming
forward in aid of legal proceedings, it will be
impossible that justice can be administered.”
They also referred to Coleman v. The West Har-
tlepool Ruilway Company, 8 W. R. 734,

Sir R. Palme~, Q.C., and Speed, for the editor
of the Pall Mall Gazette.—Unless the mere pub-
lication of the pith of affidavits, with Jegitimate
commeunts on them, is to be treatel asa contempt
of Court, this article does not fall within any of
the cases cited  If the cases in 2 Atkyns and 2
Dickeus are examined, it will be found that the
tone and spirit of the comment was as utterly
uulike anythiug in this article 28 can be. 1In

Felkin v. Lord Herbert there was a direct intimi.
dation to those who made the affidavits. If thig
mouon is grante! a perfeotly new precedeat will
be estallished. The Court, although it possesees
large powers, has always confined their exercise
within reasonable limits, and does not interfere
with publications which do not tend to pervert
the course of justice. The present article was
intended to be a fair statement of the grounds
on which the plaintiff’s claim was made.

A reply was not heard.

Woop, V. C.—I have no hesitation in saying
that a gross contempt of Court had been com.
mitted in this case. The first vbservation I
would make i3, that from the time of Lord Hard-
wicka downwards the rulé which that great judge
laid down in the case which has just been referred
to by Mr. Speed has been the raule which the
Court has adogted for its guidance, namely, the
determination on the part of the Court to dis-
countenance any attempt to prejudice mankind
against the merits of a case before it has been
heard. That that attempt has been made here I
have not the slightest doubt; that it has been
made in the most offensive maoner I have not
the slightest doubt. An opinion has been pro-
nounced by the author of this article, who sits
down to examine the affidavits, snd who sits
down to examiue them, as I shall show from the
concluding paragraph of the article, with a clear
and decided bias,—an opinion has been pro-
nounced with all that boldness which persons
under the screen of the anonymous, and which
persons haviog mno responsibility cast on them,
think themselves entitled to Indulge in. DBut
those who have responsibility cast on them, this
Court, and every tribunal which has to adminis-
ter justice, is bound to protect every suitor from
such zn attempt to pervert the course of justice.
I sm not eatitlied to consider myself above being
influenced by articles of this description, though
I should hope [ am. [ ar1 uot entitled to thiok
that the jury whom I may have to summon are
above such influences, although perhaps T ought
to doso. DBut thisI am bouund to say, and every
authority bears that stamp, thet it ix the Jdutyof
the Court to protect every suitor azuinst that
which can affect the minds of persons who might
be willing to give evilence in n care, obviously
one of sume degree of contrariety of evidence,
and possibly (for I know unothing about it.) of
doubt and difficulty, und which may prevent per-
sons »o critically situated from giving evilence,
(and in a stage of the cause when a voluntary
affidavit is the simple mode of arriving az = re-
sult upon an interlocutory application) if they
are tv be the subject of criticisms of this decerip-
tion, obviously coming from a quarter having
considerable bins. I have quoted the langn:ze
of Lord Hardwicke. I will now refer to the tun-
gaage of Lord Langdale in that case of Lit./r+
Thompson. which is very applicable to a ¢ f
thisdescription. [ read it thus: ©Iam surp:i-eld
that a gentleman of education nnd science snon'
think that it was serving the ¢ause of tiuth anl

| justice to publish articles of this desciiption

pending the progress of a cause.””  The writer
of the nrticle in question is undoubtedly » wen-
tleman of education aud information, and I am
surprized be can conceive it is possible thit he
ig gerving the cause of truth and justice iy tik-



August, 1867.]

LAW JOURNAL.

[Vou. ITI., N. S.—213

Eng. Rep.]

TicaBORNE V. TICRBORNE,

[Eng. Rep.

ing up & set of documents, which have never
been submitted to the Judge who has to deter-
mine the case, and making comments upon them.
This is the first intimation I have had of a single
word of the evidence, and it has pever yet been
submitted to the Judge. The arimus of the
commentary we gather in a great mesasure from
the concluding paragraph of the article, because,
baving taken the evidence in bis hand, and com-
mented on it {whether correctly or not, I cannot
say), he concludes by stating that this is the
only evidence which the plaintiff at present has
brought forward, and he says—¢ We happen to
know as a fact that (certain gentlemen whom he
names, supposed relatives of the claimant, his
uncle and certain officers, and bis aunt and his
cousin, who are all named.) have had interviews
with him.” How does this writer koow that
fact? Of course he has been in communication
with some one or other of these parties, and
some one or other of these parties, the writer
presumes, from their not having made affidavits,
do not favour the claimant’s case, because, he
says, “Do we not find any affidavits from them
in corroboration of this identity among the docu-
ments included in the volume now before us, we
presume that they failed to recoguise in the
claimant their long-lost relative.”” That affords
a clue to the source from whence this article
emanates.

It was stated that the plaintiff had not made
an affidavit stating that he did not furnish the
book of affidavits to this author of this commen-
tary. ¢ Qui s'excuse s’accuse.” 'Why should he
swear to anything of the kind? We all know
that, in matters of an interlocutory description,
if the defendant really believed or suspected any-
thing of the kind, it would be easy for hin sim-
ply to set forth certain facts, pledging his belief
to the truth of them, and that would be sufficient
to call upon the plaintiff to answer them. The
plaintiff is not obliged (o excuse himself before-
band from all the postible motives that may be
imputed to him in the course of a cause before
snybody has ventured to accuse him. .

Then something has becn read from the bill
in order to show that the plaintiff has courted
the attention of the public to his case, That
may or may not be so. But the statement which
is conttained in the bill says nothing on earth
about any affidavit which had been fiied to sup-
port his case; it says nothing about anything
pending before the Court—it could not, in fact,
because there was, of course, no affidavit filed
apterior to the suit being institated. Now what
are these comments which are said to be fair
comments, which are said to be unbiassed com-
mente, and which are s2°d further not to err
against those rules which have been laid down
28 hiir comments on matters of public interest
and public notoriety ? In the first place, let me
ohserve, that rule does not extend to comments
of any description on & matter that is pending,
waiting for argument and waiting for decisi,
and 1 think this Court would be failing extremely
in the administration of justice if it allowed
coraments of such a description as are here con-
tained to be made on any documents whatever
which are before the writer and not before the
Court, but which are afterwards to come before
the Court, and which comments have 8 clear

and distinct tendency, and I say are intended to
have a tendency, towards directing and swaying
the mind of ihe Court or jury, or whoever may
have to determine the cause. Let us examine
what the comments are. Every turn of the cage
is put adversely to the claimont. I was sur-
prised at Mr. Speed’s figure of speech when he
expressed his doubt as to who had reason to
complain of the article The article is in fact
an argument, not an incapable argument, for I
am not accusing the writer of incapacity, but it
is an able argument adverse to the view put for-
ward by the plaintiff. The writer says be has
read the affidavits, but he does not give the pub-
lic the information contained in the affidavits, so
that the public may form their judgment upon
the affidavits, or even upon portions of them,
but he points out some two or three facts which
he says are stated, and then makes strong com-
ments upon the omissions. The article begins
by stating that the plaintiff’s tale is that he was
lost in a vessel and saved iu another vessel, and
then it states * neither the name of the vessel
that thus saved the claimant’s life, nor of her
captain, or of any of his rescued shipmates, are
given in the claimant’s affidavit.” Tben it pro-.
ceeds to relate his interview with his mother,
and ber statement in her affidavit. That seems
to be principally narrative, and at the end of it
she says that in her judgment ¢ his features,
disposition, and voice are unmistakeable, and
must be recognised by any impartial and uanpre-
judiced pergons who knew him before he left
England, and that his memory as to everything
which occurred to him up to the time of his
leaving England is perfect.” That is made use
of again in a further part of the argument.
Then the writer says: * We have not space *o
enter into details as to the statements of the
thirty-four persons whose affidavits follow those
of the claimant and Lady Tichborne. Many of
them are important enmough.” Even that is
qualified by saying, ‘“if the deponents can en-
dure cross-examination in the witness-box, many
are obviously false, absurd, and worthless, being
those of persons who, never having seen the
claimant before he left England, are neverthe-
less convioced tbat be is the person he claims to
be.” 1 say, as to such & comment as that, it is
quite obvious in whose favour the comment is
made, but such a comment as that far transcends
the bounds of any legitimate comment, if it were
legitimate or could be legitimate to make com-
ments anterior to the case being heard or the
affidavits being bronght before the Court which
has to decide upon it. Then the writer says:
“many of them are important enough, if the
deponents can endure cross-examination in the
witness-box ; many are obviously false, absurd,
and worthless, being those of persons who, never
having seen the claimsnt before he left England,
are nevertheless convinced that be is the persen
who he claims to be.” No details of those affi-
davits are given. For aught I know it may be
open on argument to show that notwithstanding
those persons may nct }ave seen him, they may
have had some other good reasons for their be-
lief; they may bave had letters from bim, or
some correspendence with him; a certain npum-
ber of circumstances may be stated which may
have led to their being o convinced. I cannot,
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therefore, say that, on the mere statement uf the
fact, that they never saw him before he left Eng-
land, and are nevertheless convinced that he is
the person he claims to be, they must be obvi-
ously false, absurd, and wsorthless. Neither do
I think that any person, having a mind to com-
ment fairly upon the affidavits at all, would have
so characterized the affidavits which any person
had made in the cause, or would have thought it
decent or proper, before any proper argument
had teen offered to the court on the effect of the
affidavits, tosay there are the affidavitsof thirty-
four persons, ‘‘many of them are importaat
enaugh, if the deponcots can endure cross-exam-
ination in the witness-box; many are obviously
false, absard, and worthless.” Then the artlcle
proceeds after that to say: ¢ Perhaps the most
importan: of all is the affidavit of Major Hey-
wood, late of the carabineers, who served with
Mr. Roger Tichborne in that regiment for nearly
two years.” Then the writer gives his state-
meunt, in which he says he has no doubt what-
ever as to his identity. Then it goeson, « There
are also the affidavits of two or three persons
formerly non-commissioned officers, privates,
and servants in the carabineers, who algo bear
witness that the claimant is co-identical with
the Cornet Tichborne, who formerly served with
them in that regiment.” Then the writer adds
this: *¢No single member of either the Seymour
or the Tichborne families, nor any of the numer-
ous officers with whom he served in the carabi-
neers, with the single exception of Major iey-
wood, have made any affidavits of their belief in
the claimant’s identity. As, according to the
dowgger Lady Tichborne’s affidavit the claim-
ant’s person and manner are little changed, and
as his memory is perfect there can be no doubt
that when the case comes to be tried the claim-
ant will readily obtain justice. The name of a
ves-el in the Australiun trade, which in 1854
picked up at sea nine shipwrecked persons,
maintained them on board for three mouths,
and landed them at Melbourne, can easily be
ascertained ; it is more than probable that some
of the other survivors of the wreck of the Bella
may be in existence, the gentleman by whom
Mr. Roger Tichborne was educated at Stony-
hurst, aud the Roman Catholic priest by whom
his religious exercises were directed, must be
accessible, nud at least a score of his brother
officers in the carabineers will be available, and
unbinssed witnesses as to bis identity.”

Aud thea there is this: — We happen to know
as a fact that several of his relations have Lad
interviews with the claimant, and have failed to

recognize him, and as we do not find suy affia. |
i Houour’s judgment he makes his humble sub-

vits from them in corroboration of his iduntity
amoug the documents now included in the volume
now before us, we presume they have failed to
recognize in the claimant their long lost relative.”
This is an argument, and a powerful argument
addressed by this person, whoever he may be,
who wrote thisarticle, against the claim made by
the plaintiff; and that powerful argument not
only indicates the bias of the writer's mind, but
it is coupled with the observation that many of
the claimant’s witnesses would be important if
they could bear cross examination in the witness-
box. and that many of their statements are ** ob-
vious'y fulse, absurd, nad worthless.” Itappears

to me plain and manifest that this is a most impro-
per interference with the administration of jus.
tice. I shall reserve what is to be done until I
have heard the other cases.

There were similar motions against other news.
papers. ‘The first of these were against the
Times and the Morning Adverliser, which papers
bad simply published the article complained of ay
an extract from the Pall Mall Guzette.

Rozburg, Q C , and A. @. Marten, appeared for
the Z'r.es and the Morniny Advertiser, and sub-
mit*ed that as these papers had merely copied
the article and made no comments of their own,
they ought not to be made to pay the costs of
the motion.

The next motions were those against the Soutk-
ampton Tumes and the Hampshire Chronicle  The
Scuthampton Temes had printed a synopsis of the
evidence without any comnment.

Shebbeare appeeredfor this paper and submitted
that nothing could be less objectionable than theit
synopsis, which was all in favour of the plaint.f.

[Woop, V.C —I think, Mr. Giffard, you might
have given them a simple notice not to print
this.

Th}e case of the Jlampshire Chronicle was
similar.

W. W. Coope:, appeared for this paper, which
he submitted had not beea guilty of any contempt
of Court. The only case where parties had been
committed for merely publishing affidavits was
that of Cann v. Cunn, reported in a note to
Matthews v. Smith, 3 Hare, 383, and ie that case
the circumstances do not appear.

The remaining motions were againat the [{amp-
shire Independent and the Morning Post.

It was alleged by the plaintiff that the Zimp-
shire Independent had published extracts from the
affidavits, and also re-published the article from
the LPall Mall Gazette, after the plaintiff had given
them notice of motion.

Higgins, for the Humpshire Independent, asked
for leave to answer this evidence

The Morning Post had published extracts fram
the plaintiff’s affidavits in an article which ended
by stating ihe effect from the evidence, which it
wou!d probably be produced from the defenee

Kay, Q C., for the priuter of the Marning DPost,
submitted that he had committed no contempt
If be bad done se, he made an humble apology
for it

Sur R. Pulmer, @ C.—Perhaps your Honour will
allow me to say. on behaif of Mr. Sharpe, the
publisher of the Pull Hall Gazette, that, of course,
it was not his intention to commit a contempt of
this Court, xud of haviug been informed af your

mission aud apolugy in the most respectful way

Woon, V C.—That is a very proper course anl
Iam now glad that I suspended my judzment
as to the Pall Mull Gazette, which has been the
source of the evil as regards the Zimes and the
Morning Advertiser; but, after the submission
which has been made, 1 think itis guite cafficient
for the purpo<es of justice to ovder the Pull Wi
Guzetle 1o pay the costs of the motion

With regard to the other newspapers, atthough
it is no defence to say they did it thraugh igno-
rapce, I am bound to say with regard to the ¢ e
try papers, which are oot in the hands of met
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of the same intelligenge and talent as those who
conduct newspapers in London, it is an evil inci-
dent to the improvement we have made in Chan-
cery practice in printing documents that they are
more easily circulated than they used to be: ard,
as to those Hampshire papers, I would rather
abstain from pronouncing av opinion until I hear
more of the particular case in which you bave to
answer the affidavit. Mr. Giffard, from which it
appears that the affidavits got into the Hampshire
puaper from merely reprinting the documents pub-
lished by you. I shall consider whether that is
a case in which the motion ougit to be made at
all. 1 prstpone all the cases about the Hamp-
shire papers. With regard to the Morning Post,
Ithink I must make the printer pay the costs. He
will be indemnified no doubt. The printer is the
person who is brought up in many of these cases.
lo the celebrated case of ** Junius’e Letters,”
State Tr. xx. 895, Mr. Woodfall was the printer,
and was not the persou who supplied the infor-
mation.  But the article in the Horning Pest goes
beyond, werely representing the article as ex-
tracted from the Pall Mall Gazette. From what
that article states, it is clear they must have been
in communication with some persen whoe was
wishing to make what Lord Hardwick calls an
improper attempt to prejudice the case before it
was beard. No doubt they may bave thought it
fair, that as they stated the evidence on one side,
they should state what they understood was to be
produced on the other. It ounly shows how unfor-
tunate it is that they should huve a notion that
they oughtto print anything at all when the cnse
isin embryo, and in such a stage tint one side
only hus filed affidavits which have not been rend
before the Court. As to the Morning Post, 1
make them pay the costs; us to the Zanes rnd
the Morning Advertiser, it is excugh to say that
there will be no costs on either side

IRISH REPORTS.

CHANCERY.

Purcern v. Doteras. ¥

Practice— Pleading — Inconststen? pleas— Pl-a pads darrom
cmtinuance—lca in bur of furthir maiwteaance of the
adion—(ommaon Law Piocature At (Drland), 1853, as.
85,72, 13.¢

A plea, purporting to be a plea of sot- ffl 35 bad if it omit to
aver the defendant’s williogness tu set olf the awount
agamnst the plaintifi's claim.

A ples paus darren contfneuance will be set aside if pleaded
withnut the afidarit required by the 7ord secticn of the
Common Law Procedure Act (lreland), 1833, or an order
of the Court, in the absence of such affidavit.

A plea in bar of the further maintenance of the action will
uot be allowed along with traverses going to the entire
cause of tho action.

The plea of payment mertioned in the §81h section of the
Act sbove quoted is a plea of payment beture activn of the
entire suwn claimed.

{15 W.R. 1019. C.P.(Ir) July 1]

This was an application to set aside a ples as
embarrassing.

The action was brought to recuver a sum of
£34 6s. 61.. money had and reccived, and due
on accounts stated. The defendant pleaded a
traserse of each cause of action, aud nlso a fur-

* Before Geongr, J, sitting in Consulidated Chamber.

t Correspondding ta the 84th, 63th. and tdth sortims of |
the 15 & 16 Vict. ¢. 76, I

ther defence to the entire, which was in the fol-
lowing terms:—As to £33 17s. 6d., part of the
said sum of £94 6s. 6d., defendant says that
before the commencement of this suit the plain-
tiff wag, and still is, indebted to the defendant
in & sum equal to the gaid sum of £33 17s. 6d .
for work and labour done and performed. And
a8 to the sum of £60 9., being other part of the
said sum of £94 6s. 6d., defendant says that the
plaintiff ought net further to maintain his action
in respect of the said sum of £60 9s., because
the defendant says that after the commencement
of this suit, and since the last pleading in this
action was pleaded, defendant satisfied and dis-
charged the erid sum of £60 9s. by payment
thereof in manner hereon endorsed.

£ Gibson, in support of the motion.—The
portion of the plea which deals with the sum of
£33 173. Gd. is defective, beeause, commencing
as a plea of set-off, it omits the usual and nece=-
sary averment that defendant is willing to setoff
that sum against an equal amount of plaintiff's
claim, The part of the plea which deals with
the sum of £60 9s, is either a plea of accord
and satisfaction. in which case it should aver
our ascceptance of the mouey, but it does not; or
it is 8 plea of puis darrein continuance, in which
case it should comply with the provisions of the
73rd section of the Common Law Procedure Act
of 1853, requiring an afEdavit that the matter
of the plea arose within eight days next before
the pleading of such defence, unless the Court
shall otherwise order; here there is no such
affidavit. and no such order: or, lastly, it is a
plea in bar of the further maintenance of the
action, in which caces it eannot stand along with
the traverses which go to the entire cause of nc-
tion: Suckitng v. Wilson, 4 Dowl. & L 167.

O’ D:aeeoll. in support of the plen.—The aver-
ment that the defendant ix willing to set-off the
£33 17s 64 againct an equal portion of the
pinintifi’s c'aim i¢ mervely formal, and i omixs-
sion will not vitinte the plew if it be otherwise
evildent that such is the purport and intention of
the plea  The part of the plen which deals with

: the sum of £60 9s. is not 4 plea puis darrein con-

nnuance : it is therefore not subject to the pro-

" visions of section 73 of the Article; it is a plea

to the further maintenance of the nction. gov-
erned by section 72.  Such a pleamay be pleaded
along with a traverse of the entire cuuse of nc-
tion ; wection 88: Cook v Hopewell, 11 Ex. 555.
4 W. R. 201 Ienry v. Earl, 8 M. & W. 228:
Suckling v. Wilson, ubi sup., is iuapplicable to
the pre<ent system of pleading.

E. Gibson, in reply.

GEORGE, J.—The first part of the third ples
purports on the face of it to be a plea of set-off,
and, in my opinion, it is clearly bad, as omitting
the averment of the defendant’s willingness to
set off the amount. The remainder of the plea
appears to me to purport to be a plea puis dar-
rein continuance ; its terms are precisely those
which should be used in such s plea. If itbea
plea puis darrein continuance, it is open to the
objection of not fulfilling the requirements of the
73rd section of the Common Law Procedure Act
of 185’. It is argued, however, by the counsel
for the defendnut, that it is a plea to the further
wmaintenance of the action, governed by the 72nd
section, and sauctioned by the 58th. The latter
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section permits a defence denying the Jebt to be
plended along with & plea of payment. In my
opinion by such a plea of payment is meant a
payment of the entire amount before action
brought. A defence of payment after action
brought has never been allowed along with tra-
verses going to the entire cause of action. The
cases cited by counsel for the defendant, there-
fore, do not apply to the present case, where
such traverses are pleaded. The defence must
be set aside, with costs; the defendant to be at
liberty to amend, as he may be advised. within
two days.
Rule accordingly.

DIGEST.

DIGEST OF ENGLISH LAW REPORTS.

FOR THE MONTHS OF NOVEMBER AND DECEMBER,
1866, AND JANUARY, 1867,

(Continued from page 165.)
ApemPTION,—See WiILL, 11,
ADMINISTRATION,

1. A guardian of an infaat sole next of kin
is entitled to administration in preference to
creditors; and the latter cannet 1. juire the
guardian to give justifying security, unless a
very strong case for so doing is mode out.—
John v. Bradbury, Law Rep. 1 P. & D. 245.

2. A testator, by will, gave his property to
trustees in trust, to invest part in an unnuity
for his widow, and to divide the residuc among
his children; the amount of the annuity and
the names of the trustees and executors were
left in blank. Administration with the will
annexed was granted to the widow.— Goods of
Pool, Law Rep. 1 P. & D. 206.

3. At an intestate’s death, A, his only next
of kin, was in New Zealand. On its appearing
that immediate repr ssary
to preserve the estate, administration was
granted to the intestate’s sister for the bencfit
of A., limited till the grant should be made to
A., or his attorney, and the administratrix was
ordered to give justifying security.— Goods of
Cholwiil, Law Rep. 1 P. & D. 192,

4. A creditor was allowed to cite the next of
kin to take administration, or show cause why
it should not be granted tc the applicant,
though his right of action was barred by the
statute of limitations.— Goods of Coombs, Law
Rep. 1 P. & D. 193.

5. In a suit by crelitors to administer the
realty, there being no personalty, aud the
realty proving deficient, the costs of the plain-
tiffs and of the beneficiul devisee, defendants,
were taxed as between party and party, and
paid pari passu out of the fund; and the

tnﬁpn was ne

balance of the fund was applied to pay plaintiffy
extra costs as between solicitor and client, and
then to pay debts.— Henderson v. Dodds, Law
Rep. 2 Ec. 632,
See MarsuaLLing oF Assers; YROBATE Prac.
TICE; WILL, 4.
AFFIDAVIT T0 HOLD To Barr.—See PracTIcE, 3,
AGENT.— See PRINCIPAL AND AGENT,
AGREEMENT.—See CONTRACT.
Auvosy,

1. The fact that a husband is obliged, in
order to earn his income, to live in a more ex.
pensive place than the wife, will be considered
in allotting permanent alimony. — Lcuis v.
Louis, Law Rep. 1 P, & D. 230.

2. Thehusband’s income did not exceed £6¢:
the wife had £70 in her possession when suit
was brought. Alimony pendente lite was re.
fused.—-Coombs v. Coombs, Law Rep. 1 P. & D.
218.

3. The respondent had been ordered to pay
permanent alimony at a certain rate, so long as
he should receive a rent charge of £400 a year
(bis only source of income), the trustees of
which had a discretionary power to refuse pay-
ment. The respondent had, before the order,
become bankrupt; but the trustees had con
tinued to pay him the rent-charge, and he hal
failed to comply with the order. Held (the
respondent and trustees opposing), that a se
questration shonld issue in general term:
against the property, &c., of the respondent.—
Clinton v. Clinton, Law Rep. 1 P. & D. 215.

4. In a scparation deed, the husband cove
nanted with trustees to allow his wife £50 2
year, he being indemnified against all liabili
ties on her account; and it being agreed, on
her behalf, that she would not endeavour to
compel the husband again to live with her,
or to allow her any further maintenance or
alimony than the annuity of £50. Held, thx
in the absence of any act showing an unquali
fied acceptance of the provisions of the deed,
or of any attempt to enforce it against her
husband, the court of equity would not, o
interlocutory motion, restrain her from pro-
ceeding to the divorce court to obtain an allow-
ance for alimony, as incident to her petition for
judicial separation on the ground of cruelty:
but the court put her under an undertaking t
deal with the alimony as it should direct—
Wiltians v. Baily, Law Rep. 2 Eq. 731.

APPEAL,

1. On appeals, the appellant will begin—
Williams v. Williams, Law Rep. 2 Ch. 15.

2. On appeal, any previous order in the
cause may be read, but not evidence referred
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to in it, unless referred to in the order under
appeal.—Jenner v. Morris, Law Rep. 1 Ch. 603.
ARBITRATOR,—See AWARD.
ARrEsT.—8e¢ PrACTICE, 3.
ASSIGNMENT.

A. assigned to B. marginal receipts of a
bank, representing deposits lodged in the bank
till advice of payment of bills discounted by
the bank. B. nctified the bank of the assign-
ment on the same day that A., who was largely
indebted to the bank, suspended payment.—
Held, that, as against the bank, B. was entitled
to the amount covered by the marginal re-
ceipts, subject only to a set-off of any sums
actually due and payable by the bank to A. at
the time when the receipts became payable on
liabilities contracted before the bank had notice
of the assignment.—Jeffryes v. Agra and Mas-
terman’s Bank, Law Rep. 2 Eq. 674.

ATTORNEY,—See SOLICITOR,
Avcr1oN,—See VENDOR AXD PuRrchaskr, 1.
Awarbp.

1. To an application for a stay of proceed-
ings under the Common Law Procedure Act,
1654, sec. 11, on the ground that the instru-
ment declared on provides, that, “if any diffe-
rence should arise between”the parties, ecither
in principle or detail,” it shall be referred to
arbitration, it is no answer thut the difference
is one of law as to the construction of the in.
strument.— Randegger v. Holmes, Law Rep. 1
C.P. 679.

2. By an agreement under seal, it was stipu-
lated, that, if any dispute should arise concern-
ing the subject matter of the agrecment, or the
agreement itself, such dispuie should be re-
ferred te such member of the firm of B, & Co.
as that firm should appoint, in accordance with
the Common Law Procedure Act, 1854, Dis-
putes having arisen, B. & Co. appointed a
member of their firm arbitrator, and he made
bis award, Held, that there was suflicient sub-
mission in writing to be made a cule of court
under the Common Law P'rocedure Act, 1854,
sec. 17. — Re Willeox v. Storkey, Law Rep. 1
C.P. 611.

3. By charter-party between ship-owner and
charterers, it was agreed, that, should any dis-
pute arise, it should be referred. The owner
sued for freight, and the charterers preferred a
cross claim for damages resulting from the
captain's misconduct; and, being willing to
refer all matters to arbitration, the court, at
their request, stayed proceedings under the
Comman Law Procedure Act, sec. 11.—Selig-
mann v. Le Boutillier, Law Rep. ! C. P. 681.

BarLMENT,—See BiLL oF Labisa.
Brir or Labixe.

1. A. was indorsee of a bill of lading, drawn
in a set of three, of cotton, which had been
lately landed, under an entry by A. at a suffer-
ance wharf, with a stop thereon for freight; on
March 4, A. obtained from M. an advance on
the depasit of two copies of the bill, M. assum-
ing the third to be'in the master's hands; on
March 6, the stop for freight being then re-
moved, A. obtained from B. an advance on the
deposit of the third copy of the bill which A.
had fraudulently retained. On March 11, B,
knowing of M.’s prior advance, sent his copy
of the bill to the wharf, and had the cotton
transferred into his own name, and afterwards
sold it, and received the proceeds. Held, that
the bill of lading, when deposited with M., re-
tained its full force, though the cotton had
been landed and warchoused ; and there was a
valid pledge of the cotton to M., and he could
sue B., either for conversion of the cotton, or
for the proceeds of the sale.—Meycrstein v,
Barber, Law Rep. 2 C. P. 38.

2. II. requested W. to purchase cotton for
him in W.s name. W. agreed, employing
(with II’s knowledge) as a broker, C., who
knew that W. was an agent; and W. became
lable on aseries of contracts, the first of which
was due Sept. 9. Cotton failing, C. refused to
take up the contracts unless secured from loss;
and, on Sept. 26, 1. deposited with W, who
deposited with C., a bill of lading of goods be-
longing to a foreign firm, of which H. was
factor. On the same day, C. made a first pay-
nent on account of W.'s indebtedness, and
continued to make payments. H. became in-
solvent. Held, that the deposit of the bill of
lading by H. was pot made in respect to an
antecedent debt of H. to W, within the mean-
ing of the Factors'Act, and was binding on the
foreign firm.—Jewan v. Whitworth, Law Rep.
2 Eq. 692. ’

See Frewnr, 1, 2; Smwp, 1; Srtorpage IN

TraxsitU,

Brres axp Nores.—See CoxTRACT, 1; PRACTICE, 2.

Bounpary.—See DEeD, 1,
CaviTAL.— See SEPARATE ESTATE.

CuARTER PARTY.

A charter-party provided that the ship should
“with all convenient speed (on being ready),
having liberty to take anm outward cargo for
owners’ benefit direct, or on the way, proceed
to £, and there load a full cargo.” This the
freighters bound themselves to ship. The ship
deviated to C., and arriv:d at E. a few days
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later than she would had she gone there direct.
The only injury to the freighters from this
delay was a small loss in freight. In an action
agninst the freighter, Aeld, that the above clause
was a stipulation, not a condition precedent;
and that the delay did not justify the freighter
forrefusing to load a cargo, but that his remedy
for any damage wasYby cross-action.—McAn. |
drew v. Chapple, Law Rep. 1 C. P. 643.

CuiLpreN, Custopy oF.~—Sce GUARCIAN,

CoprciL,—See WiLL, 2.

Comrany.—S8ee CoxTRACT, 1; MasTeER ArDp Skn-
vANT, 3, 4; Pracrice, 4; Urtra Vires;
Vexpon Axp Purchasee, 3.

Conprrioxy,—See Party; ConTracT, 2, 3.

ConTRACT.

1. The defendants, members of an unregis-
tered society, gave the following note for a
debt of the society: “Twelve months after
date, we the undersigned, being members of
the executive committee, vn behalf of the L.
and S. W. Society, do jointly promise to pay,”
&ec, Ileld, that they were personally liable,—
Gray v. Raper, Law Rep. 1 C. P. 694.

2. A court will uot imply conditious not ex-
pressed in an agreement, if it appear, from
such agreement, that the conditions were either
not thought of, or else that they were inten-
tionally excluded from the agreement.—.id-
land Railway Co. v. London and N.W. Raitway
Co., Law Rep. 2 Ex. 524.

8. A contract to sell cotton at a given price,
to arrive at L. per ship from C., provided:
““The cotton to be taken from the quay; cus-
tomary allowances of tare and drafv; and the
invoice to be dated from date of delivery of
last bale.” Held, that the clause as to place of
delivery was not a conditionYprecedent, but a
stipulation in favor of the sellers; and that the
contract was in effect ono to deliver the cotton
at a reasonable time and under reasonable cir-
cumstances, the cotton to be at the buyers risk
and charge from the time of landing on the
quay.—Neill v. Whitworth, Law Rep. 1C.P. 684.

4. A. sold stock, and lent the proceeds for a
term of years to B., who covenanted to repay
the stock in kind at the end of the term, and
to pay interest on the proceeds in the mean
while. A. allowed the loan to continue after
the term. Zleld, that B. could discharge the
loan by repaying the stock in hand, with inte-
rest till repayment; and that A. was not enti-
tled to the market price at the end of the term,
which was higher thanfat the time of re-pay-
ment,—Blyth v. Carpenter, Law Rep. 2 Eq. 501.

5. A son forged his father’s name on notes,
which he gave to bankers, who advanced him
money on them, The banker showed the sig-
natures to the father, who denied that they
were his, Aflerwards, in the preaence of father
and son, the bankers insisted on a settlerent
to which the father should be party: they
made no distinct threat of prosecution, but
said, “If the bills are yours [the father's] we
are all right; if they are not, we have only
one course to pursue, we cannot be parties to
compounding a felony.” The father consented
to a settlement, and gave them an agreemen:
to mortgage his property, on which the notes
were given up to him. Held, that the agree.
went was invalid, and should be delivered up
to be cancelled.— Williams v. Bayley, Law Rep.
1 H. L. 200.

Sce Covesaxt; Discovery; EaseMEst,

Freweur, 3; Lease; Suir; VENDOR anp
Purcnaser.

CoNVERSION,

Testator devised hisreal estate to S. for life,
with remuinder to her children in tail with re-
mainders over, and bequeathed personal estate
on corresponding trusts: he directed his trustee
to sell a certain freehold estate, and invest the
proceeds in lands in certain counties or in
government. securities, to be settled to the T'ke
trusts as his real and personal estate were set-
tled. The trustees, in 1805, sold the frechold
estate, and invested the purchase money in
government securities, and allowed itto remain
80 invested till 8.’s deathin 1863. S. had only
one child, who was born and died in 1810,
Held, that the securities vested absolutely in
S.’s child as personal estate.—Rick v. Whitfield,
Law Rep. 2 Eq. 583.

CorroratioN,—See COMPANY,
Costs,—8ce Equity PLEADING AND PrACTICE, 4, 3,

6 ; ProBATE PRrACTICE; SOLICITOR, 3.

COVENANT.

The purchager of land covenanted with the
vendor not to use any building erected thereon
“as a } ‘blic-house for the sale of beer.”’s Ileld,
that the sale of beer by retail, under a license
“not to be drunk on the premises,” was no
breach.—Feasz v. Coals, Law Rep. 2 Eq. 688.

CrmviNaL Law,—See CoxTrACT, §; JURISDICTION:

MasTeR & SERVANT, §; PERJURY; THREM

Davages,~—=See Liser, 2; Surr, 8.
Dekp.

1. In a lease, the boundary line was des
cribed “as aline drawn from A’s house tos
bound-stune;” and, in the description of the
premises, it was said, “which said premises
are particularly described by the map on the
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back.,” On this map, the boundary line was
drawn from the north-east corner of the house.
The position of the house itself was incorrectly
laid down on the map. IHeld, that the judge
was bound to tell the jury that the line was
to be drawn as marked on the map. (Lord
Westbury dissenting; it being ascertained that
the house was incorrectly laid down, there was
alatent ambiguity, to determine which evilence
should have been allowud to be given to the
jury.)—Lyle v. Richards, Law Rep. 1 I1. L. 222,
2. A,, being indebted to B. on simple con-
tract, made a deed, by which, after reciting the
debt, ke charged property as security for its
payment, and agreed to execute snch mortgage
of the property, with all covenants and clauses
incidental thereto, as B. should require. Held,
that the deed made the debt a specialty debt.
—Saunders v. Milsome, Law Rep. 2 Eq. 573,

See Wi, 4.

DEPoSITICN.

Under the 1 Wm, IV, ¢, 22, sec. 10, which
makes a deposition taken under it inadmissible
at nisi prius, unless it shall appear to the satis,
faction of the judge that the deponent is unable
from permanent sickness, or other permanent
infirmity, to attend, Zeld, that the court out of
which the record comes may review the judge's
decision, but that it will not do so, unless it is
shown that there was frand, or that injustice
has resulted from tlie course parsued; held,
further, that the word * permanent” does not
mean that the sickness is incurable, Queere,
whether an atfidavit of the deponent’s ordinary
medical attendant is admissible to shew such
permanent sickness, Semble, per Willes, J., that
it is.—Duke of Beawfortv. Crawshay, Law Rep.
1C. P. 699.

Devise,~—See WiLL,

Discovery,

On a hill for specific performance of a con-
tract to sell to the plaintiff certain premises
and machinery, alleging that the defendants
had, since the contract, let the premises to
third persons, who were using and injuring the
machinery, the plaintiff is entitled to discovery
to whom the property had been let, and for
what term.—Dizon v. Fraser, Law Rep. 2 Eq.
497.

See EqQuity PLEADING AND PracricE, 1 ; Pro-

pucrioN oF DocuMENTs.
Dog.

1. In an action for negligently kecping a
ferocious dog, it need not be shown that it had
bitten another person before it bit the plain-
tiff; it is enough if the defendant knew that it

had cvinced a savage disposition, by attempt.
ing to bite—Worth v. Gilling, Law Rep. 2
C.P. 1.

2. The plaintiff was bitten by a stray dog at
a railway station. It appeared that, at 9 p.m.,
the dog tore the dress of another woman on
the platform, of which the company's servants
had notice; that, at 10.30, he attacked a cat in
the signal box near the station, when the
porter kicked him out, and saw no more of him;
and that he appeared azain at 10,46 on the
platform, and bit the plaintiff. Jleld, no evi-
dence to charge the company with negligence.
Smith v. Great Euslern Ruailway Co., Law Rep,
2C. P4

LEaseMENT,

A. and B. were tenants of adjoining pre-
mises under the same landlord. B. was sup-
plied by a pipe with water from As well.
Both premises were sold at auction, with others,
in lots ; one of the conditions being that each
lot was subject to all rights of water and other
easements (if any) subsisting thereon. A. and
B. each purchased the lot of which they had
respectively been tenants. Ileld, on Lill by A.
against the vendor, that B. had no easement
or right of water, but merely a license from
the landlord during his tenancy; and that A.
was entitled to specific performance of his con-
tract, without any reservation of such ease-
nent.— Russell v. Harford, Law Rep. 2 Eq. 507.

Sec W ATERCOURSE.

ELEcTION,

1. A female minor, having executed marriage
articles, which contained a covenant by the
hushand to settle her interest in real and per-
sonal estate, including after-acquired property,
on the usaal trusts, died without having con-
firmed the articles, leaving her husband sur-
viving and an only child. Zleld, that the child
could not both claim under the articles ap
interest in the personal estate, and also claim
a8 heir to his mother, tiereal estate attempted
to be settled, but must elect whether to take
under or against the settlement.—DBrown v.
Brown, Law Rep. 2 Eq. 481.

2. A will, attested by two witnesses, devised
land in England to A., the testator’s heir, for
life, with remainder to trustees; and also de-
vised to them land in St. Kitts on trust. to sell
and hold the proceeds on the same trust, A,
received the rents of the St. Kitts’ cstutes dur-
ing his life; and the trustees made ineffectual
efforts, with his concurrence, to scll them, A,
died intestate. Fcld, that, if the will were not
properly executed to pass land in St. Kiét
yet that A, had elected to take under the will;
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and that his infant heir was bound by his acts,
and, under the Trustee Act of 1850, was trustee
for the person claiming under the will.—Dewar
v. Maitland, Law Rep. 2 Eq. 834.

3. A., having power to appoint a fund, on
the marriage of his daughter B. appointed one-
seventh to her; and, on the marriage of his
daughter C. appointed another one-seventh to
her, Afterwards, by deed-poll, without notic-
ing the previous appointments, he gave one-
sixth of the fund to B., another one-sixth to
C., three other sixths to other children, leaving
one sixth undisposed of. Held, that the ap-
pointments to B. and C.,, made by the deed.
poll, were in substitution for those before made,
and raised a case of election, — England v.
Lavers, Law Rep. 3 Eq. 63.

Equiry PLEADING AND PracricE.

1. The United States, suing in an English
Court, can only obtain relief subject to the
control and pursuant to Je rules of the court.
Proceedings were therefore stayed in a suit by
the United States till an answer should have
been put into the defendant’s cross-bill; but,
held, that the President of the United States
had been improperly made a defendant to the
cross-bill, as the person to give discovery.
Semble, that the bill of the United States should
have been demurred to, because no public
oificer was put forward as representing their
interests who could be called on to give disco-
very upon a cross-bill. — Prioleau v. United
States, Law Rep. 2 Eq. 659,

2. When a large number of persons have
similar legal claims, all depending on the same
question, against one, he can, by a bill filed
against some, restrain the procecdings of all,
till the validity of the claims has been decided.
— Sheffield Waterworks v. Yeomans, Law Rep.
2 Ch. 8.

3. Interrogatories to the plaintiff may be
filed after notice of motion for decree, and filing
of the plaintiff's aflidavits, and proceedings
will bestayed till the plaintiff answers, if there
has been no excessive delay. — Brancker v.
Carne, Law Rep. 2 Fq. 610.

4. Charges for scttling the minutes of orders
ave allowed, thoagh no minutes are issued.—
Recee's Istale, Law Rep. 2 Eq. 609,

5. In administration suits, in which thegross
value of the estate amounts to £1,000 when
the suit is begun, the higher scale of costs
applies.—Reec’s Estate, Law Rep. 2 Tq. 609.

6. If the diefendant resists in toto a claim a
little too large, T ¢ suust pay the costs up to the
hearing.—Jeffryes v. Agra & Masterman's Bunk,
Law Rep. 2 Eq. 764.

And see differen’ til:s throughout,

Estorrsr.—See JunGMENT.

Evivexce,—See Arrrat, 2; Deep, 1; Drrostrioy,
Discovery ; Propuerion or DoctMeas;
WiLt, 3.

ExkcuTioN.

Land conveyed to a board of health for the
purposes of the Public Health Acts, and used
as a reservoir for supplying water to the dis
trict, can be taken under a writ of elegit onu
Jjudgment obtained against the board in the
name of their clevk.— Worral Waterworks Co. v.
Lloyd, Law Rep. 1 C. P. 119,

See JUDGMENT ; PRACTICE, 5.
Execvror.—S8ce Apyasistratioy; Wirr, 6.
Favsa DemoxstraTio —See WiLL, 13,

Forriey State.—See EQuiTy PLEADING AND Prac-
TICE, 1.

Foracrry —See Coxtracr, 3.

Freweur,

1. The consignee of goods, before their ar
rival, indorsed the bill of lading, bat not so as
to pass the property, to a wharfinger, in these
words: “Deliver to A. or order, looiing to
him for all freight, without recourse to us”
The ship owners accepted the indorsement,
and, in pursuance of it, delivered the goods to
A. Held, that they could not sue the consignee
for freight.— Lewis v. Mcliee, Law Rep. 2 L
37.

2. A charter-party provided that the ship
should have a lien on eargo for freight at
£3 10s. per ton, to be paid on delivery at L.
The charterers shipped part of the cargo them
selves under a bill of lading from the ship.
owners containing this clause: ** Freight for
the said goods payable in L., as per charter
party;” the charterers, for valuable considera
tion, indorsed this bill of Jading to A., -ho did
not know the contents of the charter-party, but
understood that freight was £3 10s. per ton.
Held, that, as against A., the shipowner had2
lien only for the freight due for the gocds in
cluded in the bill of lading at £3 10s. aton,
and not for the whole chartered freight.—Fry
v. Chartered Mercantile Bani of India, Law Rep.
1C. P. 689,

3. The defendant chartered a vessel of three
hundred tons for a voyage from a foreign pert
home, with a full cargo at $4s. per ton; but, ke
not Luing able to furnish the cargo, the owners
agreed to cancel the charter-party, and to pre
cure another cargo, on the defendant guaran
tecing “a sum of £900 gross freight hume”
The cargo shipped under this agreement £
short of the guaranteed sum by £343. The
vessel was lost. Jleld, that the contract wa



August, 1867.] LAW

JOURNAL.

[Vor. IIT., N.§,—221

Dicest or Excrisy Law Reponts.

broken at the moment of the shipment of the
cargo, and therefore the owners could recover
the £343, notwithstanding theloss of the vessel,
—Carr v. Wallachian Petroleum Co., Law Rep.
1 C. . 636.

4. The assignee of a particular freight has a
claim prior to a registered mortgagee of the
ship and of all freight to be earned by her,who
was prior in date, but who gave no notice, and
took no steps to enforce his mortgage, till the
assignee had notitied the charterer, and the
cargo had been partly discharged.—Brown v.
Tanner, Law Rep. 2 Eq. 8§06.

See CuarTER ParTY; Simie.

(GUARDIAS,

The comt refused to interfere with the
foreign guardian, duly appointed. of subjects
of a foreign country, when he wished to remove
his wards from England, where they had been
sent to be educated, in order to complete their
cautation in their own country; the court re-
fused to discharge an order appointing English
guardians, but gave the foreign guardian ex-
clusive control of the children, — Nugent v.
Velzera, Law Rep. 2 Eq. 704,

See ADMINISTRATION, 1.

Hespaxp axp Wire.

1. If a wife has an equity to a settlement
out of a fund, the amount settled on her (which,
senble, will, in the absence of special circum.
stances, be half the fund) will be directed to
be settled on her and her children, with re-
mainder, in default of issue, to her husband.—
Spirett v. Willows, Law Rep. 1 Ch. 520,

2. A woman, by an ante-nuptial scttlement,
assigned all the personal estate to which she
might av any time thereafter become entitled
in any way whatsoever, on ‘the trusts of the
settlement ; and her intended husband cove-
nanted to settle any personal estate whatsoever
that should devolve on or vest in her. After
the marriage, a lcg.ncy was given to the wife,
with a direction to the executors te pay such
part thereof to the wife as she might require
for her separate use, independent of her hus-
band, and to be free in all respects from his
debts and engagement.  Ifeld, that the settle-
ment did not affect such part of the legacy as
the wife required to be paid to her on her sepa-
tate receipt. — Mainwaring's Settlement, Law
Rep. ¢ Eq. 487.

See Arioxy ; ELECTION, 1 ; SEPARATE EsTATE;

TarustEE, 3.
Israxt.—Sce Erection, 1; GUaRDIAN,
Invscriox.

The court of equity will not refuse an injunc-

tion to restrain an action at law merely on the

grouud that the plaintiff has pleaded gn equit-
able plea to the action, if the court of law can-
not give such relief on the plea as the court of
equity can give.— Walerlow v. Bucon, Law Rep.
2 Eq. 514.
Sce Equity PLEADING AND PracTicr, 2; VEN-
vor axp Purcrasee.
IxTEREST.—Sce MORTGAGE, 3.
INTERROGATORIES. — See Fovity Preapixé axp

Pracricr, 3.
JUDGMENT,

A. having sued B. for £28, B. paid A. 210
on account of the debt.  A. afterwards signed
judgment, for default of appearavce, for £28
and costs, and issued execution for the amount,
under which B. was arrested, and paid the
sum demanded. B. having sued A. for mali-
ciously, and without probable cause, signing
judgment and issuing execution, held, that
while the judgment stood for the full amount,
1. was estopped to deny the correctness of the
judgment or the execution. — Huffer v. Allen,
Law Rep. 2 Ex. 15.

JurispicTION.

It being only a question of law grising on a
trial that can be stated for the opinion of the
conrt for Crown cases reserved, that court has
no jurisdiction if the prisoner has pleaded
guilty ; and the question is whether the pri-
soner’s “act described in the depositions sup-
ports the indictment. — Z%he Quecn v. Clark,
Law Rep. 1 C. C. 54

Lease.

T. took land of R. from R.’s agent, by parol
agreement, all parties knowing that the land
was to be built on. A ground-rent was fixed.
T. laid out £1,800 in building. T., in a subse-
quent application for other land for building,
declared himself willing to take such other land
as “tenant at will”” Thisland also was allotted
him at a fixed ground-reat. When buildings
were erected on R.’s land, those who had so
taken the Jand were entered on the books as
tenants. All sides admitted, that, where such
-akings were made, the tenants would never be
disturbed while the ground-rent was paid.
When the tenant wished to tiansfer the land
to another, the entry of the name in the agent’s
book was altered.  Often the land was surren-
dered, and the new tenant accepted, much as
in the transfer of a copyhold,
were very numerons. L.

The tenancies
alleged that there
was believed to exist, and that R s seents had,
by their words and conduct, enconraced such
belief, o tenant vight tenure” on the estate,
and that one who had so taken and built on
R.'s land was entitled to demand the grant of
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leaso for sixty years. Such leases had been
granted, but there was no direct evidence of
their having been granted on any such claim
of right. A railway company, however, being
desirous of obtaining some of R.’s land held
under parol agreement, on the payment of a
ground rent, had refused to purchase unless
such leases were granted; they were granted,
and then the tenonts received compensation.
Held (Lord Kingsdown dissenting) that these
circumstances did not show the existence of
any thing more than a tenancy from year to
year, and did not establish any title to compel
the grant of a lease. and that, the landlord
having brought ejectment against T., equity
could neither compel the grant of a lease nor
enjoin the ejectment.— iumsden v. Dyson, Law
Rep. 1 H. L. 129,
Legacy.~—See WiLL,
LiseL,

1. Alctter having been written by a church-
warden to the plaintiff, the incumbent, accus-
ing him of allowing books to be sold in the
church during service, and of turning the vestry
into a couking room, the correspondence was
published in the defendant’s newspaper, with
comments on the plaintiff’s conduct. Held,
that this was a fit matter for public discussion;
and that the publication was not libellous, un-
less the jury thought the language was stronger
than the occasion justified.—Aelly v. Tinling,
Law Rep. 1 Q. B. 699.

2. The plaintiff sued the defendant for hav-
ing published in his newspaper a scries of gross
libels on the plaintiff as incumbent of a church.
It appeared, at the trial, that che first libel
originaced in the plaintiff having preached and
published two sermons on the appointment of
a Roman Catholic as chaplain to the jail, and
the clection of a Jew as mayor; that the plain-
tiff had, soon after the libels had commenced,
alluded, in aletter to another newspaper, to
the defendant’s paper as the “ dregs of provin-
cial journalism;” and that he had also pub-
lished a statement, that some of his opponents
had been guilty of subornation of perjury in
relation to a charge of assault against him.
The verdict was for a farthing damages.  Held
(by Blackburn and Meller, JJ.; Shee, J., dis-
senting), that thongh, on account of the gross-
ness and repetition of the libels, the damages
might well have been heavier, the court ought
not to set aside the verdict.—Aelly v, Sherlock,
Law Rep. 1 Q. B. 68¢.

Luvatic.

The court found that a lunatic owned certain

real estate in fee, and that certain persons wero

his heirs. On his death intestate, 2/eld, that
the court, sitting in lunacy, would not order
the committee of the person to deliver to the
heirs the estate which he had taken possessigy
of under an adverse claim, except that part of
which he had keen put in possession by the
court; and that neither he, nor the committee
of the estate, nor the latter's solicitor, were
liable to account, in lunacy, for rents acerued
since the lunatic’s death.—Jn re Butler, Law
Rep. 1 Ch. 607.

Mariciors ProsecrrioN.—See JUDGMENT,
Marrieb Wonan,—Sce Huspanp axp WIFE,

MARSHALYING OF ASSETS.

1. A testator being entitled to real and per
sonal estate absolutely, and having a power of
appointment over settled personal estate in
favor of his children, after giving certain spe-
cific and pecuniary legacies, gave certain pecu.
niary legacies to the children, and them ap.
puinted the settled property, charged with th.
latter legacies, to a grandehild. e also d-
vised and Lequeathied his residuary personal
and 7 's real estate, subject to the paywent o
the legacies given by his will.  Aiid, that the
legacies to the children were demonstrative,
and to be paid primarily out of the settled pro
perty, whether the appointment to the grand
child was good or not.—Disucy v. Crusse, Lan
Rep. 2 Eq. 592.

2, Since the Wills Act, a general peeuniary
legatee has a right of marshalling as againgt
the residnary devisee of real estate.—Honsimay
v. Fryer, Law Rep. 2 Eq. 627.

2. Money borrowed by an intestate ou ki
note, but secured by deposit of title-deeds «f
real estate, in terms as collateral security, is
by i7and 18 Vie. ¢. 113, to be paid out of
real estate.—Colchy v, Colchy, Luaw Rep. 2 En
§03.

4. The heir who has paid the debts ard
funeral cxpenses as matter of bounty cann
afterward claim to be repaid out of the persons!
estate.— Colcby v. Colcby, Law Rep. 2 Eq. §03

MasTER AND SERVANT.

1. The rule that a master i3 not liabletos
servant for injuries caused by the negligence
of a fellow-servant is not affected by the fact
that the servant guilty of negligence is asr
vant of superior authority, whose lawtul orders
the other ig bound to obey.—Feltham v. Eng
land, JLaw Rep. 2 Q. B. 33.

2. The plaintiff was a porter at a station o
the A. Raitway Company. The B. Raiiway
Company also used the station; and their ser
vants, while there, were subject to the rules of
the A. company, and to the control of thei
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station master. The plaintiff, while at his usual
employment, was injured by the negligence of
the defendant’s engine driver, Held, that the
plaintiff and the engine driver were not fellow
servants.— Warburton v. Great Western Railway
Co, Law Rep. 2 Ex. 30.

3. By statute, commissioners were to make
and maintain a drain and sluice ; by the negh-
gence of their servants, the sluice burst, and
the plaintifi’s land was damaged. Tn an action
against the commissioners in the name of their
clerk, Held, that the commissioners were liable,
though they were a public body, discharging
a public duty, without reward and without
funds.— Cue v. Wise, Law Rep. 1 Q. B. 711,

4. A section of a statute appointing commis-
sioners to make and maintain a drain, provided
that if any one should sustain damage, by or
in consequence of any act of the commissioners
or their servants, the damage should be ascer-
tained by a jury. Held, that the section applied
only to damage resulting from acts authorized
by the statute; but that, even if it extended to
authorised acts, it did not, on a review of the
statute, apply to an omission or non-feasance
by the commissioners® servants. Quare, whe.
ther the section would not oust the jurisdiction
of the superior courts in cases to which it
applies; semble, that it would. — Coe v. Wise,
Law Rep. 1 Q. B. 711,

5. The owner of works carried on for his
profit by his servants may be indicted for a
public nuisance « .used by their acts in carry-
ing ou the works, though done without his
knowledge, and contrary to his general orders.
—The Queew . Stephens, Law Rep. 1 Q. B. 502,

Mistaks.—Sce RELEASE.
MorTGAGE.

1. The articles of a partnership empowered
any partner to dispose of his shares, but gave
aright of pre-emption to the others. A partner
made an equitable mortgage of his shares,
which wag assented to by the others, and after-
wards sold his shares to A., a co-partner. Zeld
that all the partners were necessary parties to
& suit for the foreclosure of the mortgaged
shares; that, if A. did not redecm, the other
pactners wight; that, if neither A. nor the
other partners redeemed, the mortgagee was
entitled to foreclosure, and to an account of
the profit made since filing the blll, and of the
_existing debts and Habilities of the partnership,
and to have the share of such debts and liabi-
lities attributable to the mortgaged shares
ascertained. — Redmayne v. Forster, Law Rep.
2 Eq. 467.

2. A creditor agreed to remit part of the debt,
on the debtor’s giving him, for the balance, a
mortgage, with a proviso, that, if the mortgage
debg were not paid within two years, the whole
of the original debt shoukl be recovered. The
debt was not paid within the two years. Held
that the proviso was a penalty against which
equity would relieve, and that the mortgagee
could recover only the smaller sum.—Z%omp-
son v. Hudson, Law Rep. 2 Eq. 612.

8. Property was conveyed to trustees to
raise £75,000, and pay off prior mortgagees,
whose debts, including arrears of interest,
amounted to that sum. The trustees did not
raise the £75,000, bat allowed A, to pay the
prior mortgages, and take transfers of them;
and then, in consideration of such payments
made a deed, purporting to assign to A. the
£75,000 raisable, and to mortgage the property
to A. for £75,000. Held, that A, could not
charge interest on £75,000, but could only
stand as mortgagee for the principal and inte-
rest due on the transferred mortgages. —
Tlhompson v. Hudson, Law Rep. 2 Eq. 612.

4. A railway company took land, paying
money into court, and giving bonds to the
owner and his cquitable mortgagees. The
mortgagees were aware, though without formal
notice, of the inquiry into the amount of com-
pensation, but took no part in it. The com-
pensation awarded, which was less than the
amount in court, and not sufficient to pay the
mortgagees, was transferred toa suit begun by
them, and ordered to stand as security. Jlud,
that the morigagees had no lien on the sum in
court, but that they were not bound by the in-
quiry, and were entitled, in default of payment,
to an assignment by the company and land-
owner of the land.—Martin v, London, Chatlham
and Dover Railway Co., Law Rep. i Ch. 501.

5. Pending a suit for raising portions out of
a seitled estate, the tenant for Life took some
of the leases abroad. Afterwards, he brought
into court, by its order, all the title deeds and
leases. The poitions having Leen raised by
mortgage, he applied to have the deeds and
leases givenup to him. JZild, by Knight Bruce,
L. J., that they ought not to be delivered to
him without the mortgagees’ consent. Zler
Turner, L. J., secmble, that they should be deli-
vered to him, on his giving security for their
safe custady and production.—dJenner v. Morris,
Law Rep. 1 Ch. 603.

See CoxtracT, 4; DEkp, 2

MARSHALLING OF ASSETS, 3.

Frewcnr, 4;

NrorigeNcE,—Sce Do, MasTeER AND SERVANT,
1-3; Surr, 1,
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REVIEWS.

PARLIAMENTARY GOVERNMENT IN ENGLAND,—
Irs Oriciy, DEVELOPMENT, AND PracricaL
OrerartioN. By Avpseus Topp.*

(From the Law Times )

Partly historical, partly legal, this work will
claim a place in the general as well as in the
professional library. Tt is not a book of prac-
tice; it will not be often referred to for the
ordinary business of the office, but it is one of
those treatises upon matters so intimateiy
connected with the law—forming its founda-
tions, in fact—which every lawyer who desires
to master the science of his profession, to trace
its history, and understand the meaning of
many things which occur in his daily experi-
ence, and of which the form remains while the
spirit has fled, will peruse with the profoundest
interest and with no small amount of profit.

The first chapter is a masterly skctch of
Parliamentary Government as it exists in
England, followed by an historical introduc-
tion, in which the author traces its growth
from the first dawnings of it down to the time
of the Revolution of 1688, when the principle
of ministerial responsibility was firmly esiab-
lished, William III. being the first really con-
stitutional monarch. Thence to the Reform
Bill Mr. Todd follows its fortunes, pointin
out the effects of that great mceasure, by whj
the real power wag transferred from the dris-
tocracy to the middle class, as now it is about
to be transferred from the widdle class to the
working class. The second part of this his-
torical review is devoted to a sketch of the
Constitutional annals of the successive admin-
istrations in England from 1782 to 1866, giving
a brief account of the circumstances attending
their appointment, resignation or dismissal,
with notices of the various Constitutional
questions, and illustrations of ministerial
duty or responsibility which arose within that
period.

The history concluded, Mr. Todd procecds
10 an analysis of the elements out of which
Parliamentary Government is constructed.
First of these is the Sovereign, whose precise
position and office in the machinery of
the State is far more subtle and difficult to
understand than is supposed by persons who
have given but little thought to the subject.
Between those who still cherish the notion
that there is a divinity that doth hedge a king,
and those who look upon the Sovercign as a
mere ornament of the State, arc the more ra-
tional and better informed, who know that the
Sovercign has ymportant functions still, which,
thougl they de not directly control the Gov-
erntent, exercise a great indireet influence
over the course of legislation, as deseribed by
Mr. Bagehot in his very able cssay on the

British Constitution contributed to the For:-
nightly Review. Butnowhere have the rights
and duties of the Sovereign, and the connection
between the Royal prerogative and Parliament,
been so minutely traced end clearly exhibited
as in the volume before us. This is not law,
it is true, but it is so nearly allied to law that
the lawyer who desires to know something
more than its technicalities will welcome an
instructor who will teach him so much that
is useful to know in so pleasant a manner,
Thereis but one fault: Mr. Todd is a Canadian
lawyer, and the work was, we believe, written
in Canada. He daily witnesses? there democ-
racy in practice, and he is not far from its
operation on a wider scale in the United States.
His experience has taught him to look upon
democracy with intense dislike and dread, and
in his great anxiety that England should profit
by the example, and shun the hideous despot-
ism into which the colonics have lapsed,t he
continually interrupts his proper narrative
with warnings, which, however valuable in
themselves, are out of place in such a work,
aad saveur too much of the leading article.
He should have been content with an unim-
passioned statement of fucts, leaving inferences
to the common sense of his readers.f With
this exception the volume is one worthy of
all praise, and if in the next edition Mr. Todd
will blot out whatever *is merely ephemeral,
he will have given to historical and philosophi-
cal literature a book which the world will not
willingly let die. We shall look with interest
for the appearance of the second volume.

1 It may fairly be questioned whether, practicaily, the
demuocratic element is o full of life in this country us itis
even in England. This may be rather a startling obeerva-
tion, but under what circumstances, judging from the history
of the past few months, could the British 1’arliament bave
passed a measure so much the reverse of democratic us our
Jste Municipal Act. Wepresume that our contemporary by
theuse of the word “ Colonies” (which are said to havelapsed
into a - hideous despotism™) refers to the United States; if
0, true enough, otherwise, simply absurd.

1 Wo must in a great moasure disagroe with our cotem-
porary; not merely because we, as Canadians (at one with
the English nation as to thestrength and beauty of a consti-
tutional monarchy)agree with the sentiments of theanthor.
but becausa the views of any one having the acknuwledged
ability of Mr. Todd, are especially entitled to weight, sod
neo of great value in themselves, from the stndy which he
Liasgiven to this particutar branch of his subject—one which,
we think, fall legitimately within the scope of the work.

APPOINTMENTS TO OFFICE.

CLERK OF THE CROWN IN CHANCERY.

EDWARD JOSEPH LANGEVIN, Esquire, to be Clerk of
the Crown in Chancery, in and for tho Duminion of Canada
(Gazetted July 18, 1867.)

CORONERS.

JOHN DAVENPORT ANDREWS, .f Little Briton, B+
quire, M D,, to Le an Associste Coronor for the County of
Victoria, in the Provrnce of Oaurio. (Gazetted July 13,
1867.) .

]

* We have slroady received this valuatle work, but the
fullowinge critique shows that our encopiums upon it are
not grester thin those which it has received from the
Erglisb press.

TO CORRESPONDENTS.

+ ST, LAWRENCE ¥ crowded out, will apperr next montb.



