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INTRODUCTION

This book is intended to provide a clause-by-clause guide to the bill entitled An Act to Implement .
the Agreement Establishing the World Trade Organization. The bill approves the Agreement
signed by Canada, the other governments and the European Communities that participated in the
Uruguay Round of Multilateral Trade Negotiations under the GATT on April 15, 1994, and
miakes the legislative changes required.to give effect in Canadian law to the provisions of the
World Trade Organization Agreement ("WTO Agreement").

The bulk of the blll consnsts of:

() amendments to various ex1stmg statutes made necessary by the W'I‘O Agreement
provnsmns ..

) Schedule I which contains Canadian tariff provisions, Schedules .II and III which relate
to the Western Green Transportation Act, and finally, Schedule IV which contains
miscellaneous consequential amendments. .

Clause-by-clause notes are not provided for any part of the 'schéqule.

Under the Canadian constitution, the federal government has the exclusive authority to enter into
international treaties, but legislation is needed to give them legal effect in domestic law.

The Bill does all that is immediately necessary, by way of legiél‘atio'n, to ensure that Canada’s
obligations under the WTO Agreement will have been met by January 1, 1995.

WTO Implemensation A& : Clause-By-Clause Guide
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Preamble

. long-term

An Act'l'q implement the Agreement Estab-
lishing the World Trade Organization

WHEREAS the Government of Canada to-
gether with the other governments and the Eu-
ropean Communities that participated in the
Uruguay Round of Multilateral Trade Negoti-
ations under the General Agreement on Tar-
iffs and Trade (herein referred to as- GATT)
have entered into the Agreement Establishing
the World Trade Organization;

‘WHEREAS free, fair and open trade is es-

~sential for the future of the Canadian econo-

my and for securing the competitiveness and
sustainable  development of
Canada;

. WHEREAS trade expansion contributes to
job creation, achieves higher standards of liv-
ing, offers greater choices for consumers and
strengthens the Canadian economic union;

WHEREAS the multilateral trading system
of mutually agreed upon market access condi-

tions and non- discriminatory trade rules ap- 20

plicable to all, is the cornerstone of Canadian
trade policy;

WHEREAS the trade agreements achieved
under the Uruguay Round of Muttilateral

Trade Negotiations under the GATT will lead 25

to a significantly more open and stable inter-
national trading environment for Canadian
agriculture, resources, manufacturing, ser-
vices, technology and investment;

WHEREAS the World Trade Organization 30

will provide for integrated management of the
new and strengthened multilateral trading
system, particularly for the resolution of trade

disputes;

WHEREAS the World Trade Organization,
as successor to the GATT, will also provide
the forum for future trade negotiations aimed
at furthering trade liberalization world-wide
and the.development of new global trade
rules; .

AND WHEREAS it is necessary, in order
to give effect to the Agreement, to make relat-
ed or consequential amendments to certain
Acts;

NOW, THEREFORE, Her Majesty, by and
‘with the advice and consent of the Senate and

10

House of Commons of Canada, enacts as fol- ..

lows:

Loi portant mise en oeuvre de I' Accord insti-

tuant I'Organisation mondiale du com-:

merce
Attendu :

" .que le gouvernement du Canada conjointe-

ment avec les autres gouvernements et la
Communauté européenne qui ont participé
aux négociations commerciales multilaté-
rales du cycle d'Uruguay menées sous 1'é-
gide du GATT — Accord général sur les
tarifs douaniers et le commerce — ont con-
clu I’ Accord instituant I’ Orgamsation mon-
diale du commerce;’

que le cpmmerce doit étre libre; équitable
et ouvert pour garantir 1'avenir de 1’écono-

Préambule

10°

- mie canadienne et pour assurer la.compéti-

tivité et le développement durable 2 long
terme du Canada;

que I’expansion du commerce contribue a
la création d'emplois, rehausse le niveau de
‘vie, permet d’offrir de meilleurs choix aux
consommateurs et renforce l union écono-
mique canadienne,

qu'un régime commercial multilatéral basé
sur des conditions d'acceés aux marchés
mutuellement convenues et sur des rdégles
commerciales non discriminatoires appli-

15

20

cables 2 tous est la pierre angulaire de la 25

politique commerciale canadienne;

que les accords commerciaux issus des né-
" gociations commerciales multilatérales du
cycle d’Uruguay créeront un environne-

ment commercial international beaucoup 30

plus ouvert et stable pour I’agriculture, les
ressources, le secteur manufacturier, les
services, la techinologie et I'investissement
canadiens;

.que I'Organisation mondiale du commerce
(OMC) permettra la gestion intégrée du
nouveau systéme renforcé de commerce
multilatéral, notamment en ce qui a trait au
réglement des différends commerciaux;

que I'OMC, successeur du GATT, servira
également de forum pour les futures négo-
ciations commerciales destinées & poursui-
vre la libéralisation des échanges 2
I’échelle planétaire et 2 établir de nouvelles
regles commerciales mondiales;

qu'il est nécessaire, pour donner effet 2
I'Accord, d’apporter des modiﬁcalions
connexes 2 certaines lois,

Sa Majesté, sur I’avis et avec le consentement
du Sénat et de la Chambre des communes du
Canada, édicte :

H

-

0

15
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PREAMBLE

CLAUSES 1 TO 7

e Rl

Preamble o : o ' ' . N
" The Preamble expresses the Canadian polmcal will underlying the World Trade T
Organization Agreement. It sets out the reasons which led Canada to enter into the .
. Agreement and explains the role of the World Trade Organization.. Finally, it provides _
' that it is'necessary, in order.to give effect to the Agreement to amend a number of Acts. - k g
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SHORT TITLE

TITRE ABREGE'

Short title 1. This Act may be cited as the World 15 . 1. Loi de mise én oeuvre de I'’Accord sur  Tire sbrégé
Trade Organization Agreement Implementa-  1'Organisation mondiale du commerce.
tion Act.
|NTERPRETATION DEFINITIONS
Definitions 2. (1) In this Act. 2. (1) Les définitions qui suivent s’appli- 20 Définitions
:’:lc'::mn" “Agreement” means the Agreemenl Estab- quent la présente loi.
' lishing the World Trade Orgamzauon, in- 20« Accord » L' Accord instituant I’ Orgamsauon _ ::C::"::M,
cludmg : mondiale du commerce — y compris les &
(a) the agreements set out in Annexes accords figurant 2 ses annexes 1A, 1B, 1C,
1A, 1B, 1C, 2 and 3 to that Agreement; 2 et 3, ainsi que, 2 I'annexe 4, les accords 25
and ' ) acceptés par le Canada —, le ‘tout faisant
: . _ partie intégrante de I'Acte “findl reprenant
(b) the agreements set out in Annex 4 1025 s résultats des négociations commerciales
that Agreement that have been accepted multilatérales du cycle d’Uruguay, signé a
by Canada, Marrakech le 15 avril 1994. 30
-all formi'ng an integral part of the Final Act | membre de I’'OMC » Membre de I'Organisa- . ;'rcl;eMng:ede
Embodying The Results Of The Uruguay tion mondiale du commerce. T Lwro
Round Of Muitilateral Trade Negotiations, 30 =~ . o Member”
signed at Marrakesh on April 15, 1994; <« ministre » Le membre du Conseil privé de la  Lfunte?
mfederal law™ ’ Reine pour le Canada chargé aux termes de

“federal law” means the whole or any portion

« texte législati : ; i i
cae 1485138 of any Act of Parliament of any regulation,

right of Canada.

I'article 9 de I’application de telle disposi- 35

Sédéral s ) o1 b or tion de la présente loi.

: order or other instrument issued, made or .. . , Organisati
established in the exercise of a power con- 35 ¢ Organisation mondiale du commerce »LiOr- e ey
ferred by or under an Act of Parliament; ganisation mondiale du commerce instituée  commerce »

o o ) . . par I'article I de I’ Accord. “World Trade
Minister “Minister”, in respect of any provision of this Organization™
« minisrre » Act, means the member of the Queen’s *lexte législatif fédéral » Tout ou partie d'une 40""::1“3"'““
Privy Council for Canada designated as the loi fédérale ou d'un reglement, décret OU  “federal law"
' autre texte pris dans I'exercice d'un pou-. '
Minister for the purposes of that provision ~ voir conféré sous le réglme d’une loi fédé-
aunder section 9; rale.
;Wm::":;'l::‘ “World Trade Organization™ means the
«Organisation ~ World Trade Organization eslabhshed by
‘mondiale du - Article I of the Agreement;
commerce s ’
mr, “WTO Member” means a Member of the
«membrede World Trade Organization.
1'OMC» . oo , ) -
:";‘:;::? of (2) The Agreement shall be published in (2) L’ Accord est publié dans le Recueil des  Publicationde ™ .
i the Canada Treaty Series. traités du Canada. FAccord
PURPOSE OBJET
Purpose 3. The purpose of this Act is to implement 10 3. La présente loi a pour ‘objet la mise en 5 Objet
the Agreement. oeuvre de I’ Accord.
HER MAJESTY " SA MAJESTE .
:'i:;i":;" Her 4, This Act is bmdmg on Her Majesty in 4. La présente loi lie Sa Majesté du chef du &"'}.‘J‘;md‘

Canada




Preamble, Clauses 1to 7

Clause 1

| Self-explanatory.

Clause 2

| ,,Sub~clause 1 contains a number of deﬁnmons of key terms apphed throughout the ‘Act.

. The definition of "WTO Member" .as meaning any member of the World Trade
Organization is a generic one that will enable accession by other countries to be effected
.without the necessity of amending this Act. : »

Sub-clause 2 provides that the Agreement wxll be publlshed in the .Canada Treaty Serzes

Clause 3

This clause serves as an expression of the Government’s purpose in mtroducmg this bill,
namely to implement the Agreement :

Clause 4

In order for the Crown to be bound by an enactment, according to the interpretation given
to section 17 of the Interpretation Act by the Supreme Court of Canada, the enactment
.must contain an express provision to that effect. Clause 4 provides that the Act binds Her
Majesty in right of Canada, i.e. the federal government and its agents.

‘WTO Agreement Implementation Act ' Clause-By-Clause Guide
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Prohibition of
pnvlle cause of
action under
Pan |

Prohibition of

- private cause of
action under’
Agreement

Non-spplico-
tion of
Agreement to
water

Definition of
“water™

GENERAL : .- DISPOSITIONS GENERALES

5. No person has any cause of action and | S. Le droit de poursuite,.relativement aux ::T;ﬁ:::-
no proceedings of any kind .shall be taken, 15 drons et obligations uniquement fondés sur la lopm',,; ’
without the consent of the Attorney General  partie I ou ses décrets d’application, ne peut
of Canada, to enforce or determine any right  étre exercé qu'avec le consentement du pro--

or obligation that is claimed or arises solely  cureur général du Canada.

-under or by virtue of Part I or any order made

under Part 1. 20

6. No person has any cause of action and 6. Le droit de poursune. relauvemem aux m':':'::::.
no proceedings.of any kind shall be taken, droits et obligations umqucment fondés sur 15 Accors.
without the consent of the Attorney General 1'Accord, ne peut éire exercé qu’avec le con-
of Canada, to enforce or determine any right  sentement du procureur général du Canada.
or obligation that is claimed or arises solely 25 -

under or by virtue of the Agreement.

7. (1) For greater certainty, nothing in this 7. (1) 1l demeure entendu que ni la pré- N°"';”"“’
Act or the Agreement, except the Canadian - sente loi ni I'Accord, a I’exception de la Liste &Lm.ﬂ,
Schedule to the General Agreement on Tariffs  canadienne intégrée 2 I' Accord général sur les 20 caux
and Trade 1994 set out in Annex 1A to the 30tarifs douaniers et le commerce de 1994 figu- -

Agreement, applies to water. " rant 2 I'annexe 1A de I'Accord, ne s’appli-

quent aux eaux

(2) In this section, “water” means natural (2) Au 4présem arti¢le, «’eaux » s'entend des
surface and ground water in liquid, gaseous or  eaux de surface ou souterraines naturelles, 2 25
solid state, but does not include water pack- I'état liquide, gazeux ou solide, a I'exclusion

Définition de
¢ egux »

. aged as a beverage.or in tanks. 35.de I'eau mise en emballage comme boisson .

ou .en cilerne.




Preamble, Clauses 1 to 7

Clause 5

The purpose of ‘clause 5 is to prevent a private party from bringing a civil action based on
a power or duty-arising from Part I of the bill, without the consent of the Attorney b
‘General -of Canada. This will prevent lawsuits brought by private parties-against federal - ‘
and provincial legislative or administrative bodies. However, an action brought to force

" an administrative authority to respect a duty or obligation imposed on it by Part II of the
bill would not be prevented. :

Clause 6
The purpose of this clause is to prevent a private party from bringing a civil action based
on a power or duty arising from the Agreement, without the consent of the Attorney

General of Canada. This will prevent lawsuits brought by private partles agamst federal "
and provincial legislative or admmlstratlve bodies. : . ’

Clause 7

This clause tracks the FTA Implemenzation Act provision added by the Leglslatxve
.Comrmttee of the House of Commons and a similar clause in the NAFTA Implementation
Act to make it clear that large-scale transfers of water are not part of the World Trade
Orgamzatxon Agreement or the Act. : ~

————

Sub-clause 7(1) establishes for greater certainty that nothing in the Act or Agreement

applies to water as defined, except the Canadian Schedule to the General Agreement on

Tariffs and Trade 1994 set out in Annex IA to the Agreement. The reference to that list is
intended to ensure that the commitment to remove tariffs on all goods imported into |
Canada will not be madvertently affected by clause 6. .

Sub-clause 72) defmes water. It recognizes that water that is packaged as a beverage or - §
in tanks is covered by the Agreement. :

)

WTO Agreement Implementation Act ‘ Clause-By-Clause Guide
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Part I: Implementation of }he Agreement Generally

PART I: IMPLEMENTATION OF THE AGREEMENT GENERALLY

CLAUSES 8 -13

General Comments

This Part is the result of the obligation, created under Articles XIV (2) Acceprance, Entry
into Force and Deposit and XVI1 (4) Miscellaneous Provisions of the Agreement, to take
the steps required to implement the Agreement Establishing the World Trade '
Organization. '

WTO Agreement Implementation Act ' ) . Clause-By-Clause Guide




PARTI _ ‘ PARTIE I

5

IMPLEMENTATION OF AGREEMENT " MISE EN OEUVRE DE L'ACCORD

. GENERALLY
' . . (
Approval of Agreement Approbation de I'Accord . A
) :;"f‘ff;‘" : 8. The Agreement is hereby approved. 8. L’Accord est approuvé. Approbetioa L
. Designation of Minister Désignation du mfnistre : . ) R
: 3";.:::":’"“ 9. The Governor in Council may, by order, - 9. Le gouverneur en conseil peut, par dé- ﬁ;i‘l’mﬂ'““‘"
8 designate any member of the Queen’s Privy  cret, désigner tout membre-du Conseil pnvé o '
Council for Canada to be the Minister for the de la Reine pourle Canada 2 titre de ministre | .
purposes of any provision of this Act. 5 chargé de I'application de telle d)sposmon de § |
‘ la présente loi.
. " 'World Trade Organization ' - Orgamsanon mondiale du commerce
Ministerial 10. The Governor in Council may appoint 10. Le gouverneur en conseil peut nommer ﬁ?.‘.‘.'f.‘é.’l".‘u

, Coafersoce any member of the Queen’s any Council for  tout membre du Conseil privé de la Reine

Canada to be the representative of Canada'in  pour le Canada 2 titre.de représentant du
respect of the Ministerial Conference estab- Canada 2 la Conférence ministérielle établie IO _ §
lished under.Article IV of the Agreement 10 par I'article IV de I' Accord.

- Committees 11. The Minister may appoint any person 11. Le ministre peut nommer les représen-  Nomination aux .
and bodies . . comités 4
'to be the representative of Canada on ‘any tants du Canada aux comités, conseils et o
committee, council or body, other than the autres organes — 2 |'exception de la Confé- '
Ministerial Conference referred to in'section  rence ministérielle visée 2 I'article 10 — 15
10, that is or may be established ‘under the 15 constitués, ou 2 Iélre. aux termes de I'Ac-
Agreement. : cord. }

Payment of . 12. The Government of Canada shall’ pay “12. Le gouvernement du Canada paie sa  Paiement des
expenditures its appropriate share of the aggregate of any- quote-part du total des frais supportés par N
expenditures incurred by or on behalf of the I'Organisation mondnale du commerce ou en 20
World Trade Organization. 20 son nom. ' S




Part I: Implementation of the Agreement Genérally '

.Clause 8

This section is a standard clause of general approval of an international agreement by
Parliament, without directly giving it the force of law in domestic law.

CIause 9

'I'he purpose of this clause is simply to authorize the Govemor in Council to appoint a
responsible Minister for the purposes of admlmstratlon of the Act.

) CIause 1 0

Article IV of the Agreement provndes for the creation of a Ministerial Conference
responsible for carrying out the functions. of the WTO and taking actions necessary to this
effect. This section authorizes the Governor in Council to appoint a member of Cabinet as
a Canadian représentative for the Ministerial Conference.

CIause 11

The purpose of this clause is to spec1fy that, other than the representative of Canada in
respect of the Ministerial Conference who has to be appointed by the Governor in

- Council, the Minister is the person who has the-authority to appoint representatives of
Canada on any other committee, council or body.

.' Clause 12

This clause provides the legislative -authority fequired for payment of theACanadian share
of expenses related to the World Trade Organization.

WTO Agreement Implementation Act : - S Clause-By-Clause Guide




Orders re
suspension of
coaceasions

-Suspension of

. -concessions to

non-WTO
Members

Period of order

Definition of
“country”.

brde‘rs ,

13. (1) The Governor in Council may, for
the purpose of suspending.in accordance with
the Agreement the application to a WTO
Member of concessions or obligations of

Underslandmg on Rules and Procedures Gov-
erning the Settlement of Disputes set out in

"Annex 2 to the Agreement, by order, do any

one or more of the following: .

(a) suspend rights or privileges graﬁled by 30

Canada to that Member or to goods, service
providers, suppliers, investors or invest-
ments of that Member under the Agrecment
or any federal law;

(b) modify or suspend the application of
any federal law with respect to that
Member or to goods, service providers,
suppliers, investors or investments of that
Member;

" (c) extend the application of any federal
law to that Member or to goods, service
providers, suppliers, investors or invest-
ments of that Member; and

(d) take any other measure that the Gover-
nor in'Council considers necessary.

(i) The Governor in Council may, with re-
spect to a country that is not a WTO Member,
by order, do any one or. more of the following:

(a) suspend.rights or privileges grarited by

Canada to that country or to goods, service.

providers, suppliers, investors or invest-
ments of that country under any federal
law;

15

(b) modify or suspend the ‘application of20

any federal law with respect o that country
or to goods, service providers, suppliers,
investors or investments of that country;

-(c) extend the application of any federal

law to that country or to goods, service 25

providers, suppliers, investors or invest-
ments of that country; and * -

(d) take any other measure that the Gover-
nor in Council considers necessary.

. 3) Unles§ repealed, an order made under 30

subsection (1) or (2) shall have effect for such
period as is specified in the order.

(4) In this section, *“country”
state or separate customs territory that may,
under the Agreement,
Member.

includes any

Décret.;' .

13. (1) Le gouverneur en conseil peut par
décret, en vue de suspendre conformément A
I’Accord — aux termes de Iarticle 22 du Mé-

morandum d’accord sur les regles et procé- 25
equivalent effect pursuant 1o Article 22 of the 25 dures régissant le reglement des différends

figurant 2 I'annexe 2 de I’ Accord -1 apph-

ou d'obhgauons dont I'effet est équnvalenl

cation 3 un membre de I'OMC de concessions

a) suspendre les droits ou pnv:léges que le 30

Canada a accordés A ce membre ou 2 des
produits, prestataires de services, fournis-
seurs, investisseurs ou investissements de
.celui-ci en vertu de I'Accord ou d'un texte
1égislatif fédéral;

b) modifier ou suspendre I’application d’un

" texte législatif fédéral 2 ce membre ou A des
produits, prestataires de services, fournis-
seurs, investisseurs. ou lnvesusscmems de
celui-ci;

c) étendre I’application d'un texte législatif
fédéral 2 ce membre ou A des produits,
prestataires de services, fournisseurs, in-
vestisseurs ou investissements de celui-ci;

d) prendre toute autre mesure qu *il estime
nécessaire.

(2) Le gouverneur en conseil peut par dé- -

cret, en ce qui concerne un pays qui n’est pas
membre de I'OMC :

a) suspendre les droits ou pnvnléges que le

Canada a accordés 2 ce pays ou A des pro- -

duits, prestataires de services, fournisseurs,
.investisseurs ou investissements. de celui-ci
- en vertu d'un texte législatif fédéral;

5

b)"inodiﬁer ou suspendre I’application d’un 20

texte législatif fédéral a ce pays ou A des
produits, prestataires de services, fournis-
- seurs, investisseurs ou investissements de
celui-ci;

c) étendre I’application d’un texte législatif 25

fédéral a ce pays ou 2 des produits, presta-
taires de services, fournisseurs, investis-
seurs ou investissements de celui-ci;

d) prerndre toute autre mesure qu’il estime

nécessaire. '

(3) Un décret pris en vertu des paragraphes
(1) ou (2) s’applique, sauf révocation, pen-
dant la période qui y est spécifiée.

(4) Pour Iappllcauon du présent article,

sont compris parmi les pays les Etats et les 35
become a WTO 35territoires douaniers distincts qui peuvent,
aux termes de 1'Accord, devenir membres de

I'OMC.

30

Déerets :
suspension de
concessions

3s.

Suspension de
concestions aux

pays noa-
membres de
I'OMC

Durée d"appli-
cation

Définition de
epays»

RN

}
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" Part I: Implementation of the Agreement Gene.rally

C!ause 13

Sub-clause 13 (1) sets forth special cases where the: Governor in Councxl has the power to
-suspend the concessions granted to a WTO member pursuant to Article 22 of the
Understanding -on Rules and Procedures Governing the Settlement of Disputes set out in
Annex 2 to the Agreement. '

Sub-clause 13 (2) gives the same powers to the Governor in Council with respect to
non-WTO members. :

- Sub-clause 13 (3) is self explanatory.

Sub-clause 13 (4) specifies that in section 13, "country” also means any state or
separate custom territory that may, under the Agreement, become a WT'O member.
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Amendments to the Bank Act

BANK ACT

CLAUSES 14 - 26

’ - QOverview

1 The Bank Act regulates banking in Canada. The Act contains comprehensive rules

{ | : " regarding the incorporation, ownership, powers and regulatory supervision of banks. Of
) particular importance to the World Trade Organization Agreement Implementation Act is
the fact that the Bank Act contains numerous limitations on the ability of non-residents to
own banks. In addition there ‘are limits on the share of the Canadian market that can be .
occupied by foreign bank subsidiaries; i.e. banks mcorporated under Schedule IT of the :
Bank-Act that are controlled by foreign banks

‘WTO Commitments

g Pursuant to the General Agreement on Trade in Services, which is one of the agreements

‘ ‘ that made up the WTO Agreement, Canada made a number of commitments in the area of

financial services. Chief among these were the commitments to provide WTO members
with national treatment and most-favoured-nation treatment. National treatment means
providing to financial institutions owned by non-Canadians and to non-Canadian investors
in financial institutions the same treatment as provided to Canadian owned institutions or
to Canadian investors in financial institutions. Most-favoured-nation treatment means
providing to financial institutions owned by WTO members and to WTO investors the
same treatment as provided to institutions owned by residents of any other country or
provided to investors from any other country.

BT TN

It should be noted that in our Schedule to the General Agreement on Trade in Services we

. ~ reserved the rule that a foreign bank subsidiary, other than a NAFTA country foreign

{" ~ ' bank subsidiary, must receive the approval of the Minister of Finance for each branch it
opens in addition to its head office and one branch. The reservation means that we do

. , not have to change this rule despite the fact that it does not accord national treatment

!‘ when compared with the treatment given to Canadian controlled banks and despite the fact

: . that it does not accord most-favoured-nation treatment when compared to the treatment

. given to our NAFTA partners. :

Summary of the Amendments

ra——

. ‘ . These amendments implement national treatment and most-favoured-nation treatment by
‘ . doing three things: the removal of the 10/25 ownership constraints on non-residents; the
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1993, c;4 s.
29

Accesaing
sccounts

~strued as prohibiting a foreign bank from en- 10d’interdire 2 la banque étrangere de con-

tomers of the foreign bank who are natural  permettant 2 ceux de ses clients qui sont des
persons who are not ordinarily_resident in

26. Subsections 508(2.1) to (3) of the Act 26 Les paragraphes 508(2.1) & (3) de la 1983, ch. “ ;

are replaced by the following: . méme loi sont remplacés par ce qui suit .
(3) Nothing in subsection (1) shall be con- (3) Le paragraphe (1) n'a pas pour effet 10;“':;":.‘"_ ' '&

tering into any arrangement with one or more  clure, avec une ou plusieurs institutions fi-
Canadian financial institutions whereby cus-  nancidres  canadiennes, une  entente ' P
: 3

personnes physiques ne résidant pas habi- 15 '
Canada may access in Canada their accounts 15 tueliement au Canada d’avoir accds 2 leurs ‘ ‘2 )

located outside Canada through the use of compltes situés 2 I’étranger grace a des gui- 1"’
‘.

automated banking—machines—located—in~ —chets-automatiques-situés.au-Canada et.ex- ____ ___ _h
Canada and operated by the Canadian finan-  ploités par cetle ou ces institutions. ‘

cial institution or institutions. . . ‘ -

==




Amendments to the Bank Act

Y Section 422.3 imposes these rules on non-NAFTA country foreign bank subsidiaries.

| Sections 423 and 424 imposed these rules with respect to non-United States foreign bank
subsidiaries and were suspended by section 423.4 as enacted pursuant to the North
American Free Trade Agreement Implementation Act. The repeal of these sections
involves both the elimination of the rules themselves and the exception to those rules for
either NAFTA country foreign bank subsidiaries or Umted States foreign bank

subsidiaries, as the case may be.

Clause 26 - Replacement of Sections 508(2.1) to (3)

Foreign banks, as opposed to foreign bank subsidiaries, are generally prohibited from
carrying on banking business in Canada. Subsections 508(2.1) to (3) is an exception to
this general prohibition. It allows a forengn bank to service its customers who are natural
persons and non-residents by allowing such customers to access their accounts through
automated banking machines located in Canada. This can occur if the foreign bank enters
an arrangement with one or more Canadian financial institutions with respect to using

automated banking machines operated by such institutions.

Lo ) Because of the way "non-resident” has been defined for purposes of the ownership
[ ‘ constraints, we have always had to clarify in this provision that we meant to include U.S.
residents and NAFTA country residents, as the case may be, as being included as non-
residents who could benefit from this- provision. As the definition of "non-resident” is
being deleted we now need only refer to a'natural person who is not ordmarlly -resident in
Canada. Thus we can substitute this phrase and repeal subsection 508(3) which made the
clarification with respect to NAFTA country residents, subsection (2.1) which suspended
the U.S. resident clarification while NAFTA was in force and subsection (3) which is the

clarification specific to U.S. residents.
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Amendments to the anadian International Trade Tribunal Act

CANADIAN INTERNATIONAL‘ TRADE TRIBUNAL ACT

CLAUSES 27 - 47

Overview

The Canadian International Trade Tribunal Act (CITT Act), proclaimed in September
1988, established the Canadian International Trade Tribunal (CITT), an independent

" quasi-judicial body which reports to Parliament through the Minister of Finance. The.
Tribunal, which began operations on January 1, 1989, assumed responsibility for all of
the trade remedy inquiry,.and customs duties and excise tax-appeal, functions of the

* Tariff Board, the Canadian Import Tribunal and the Textile and Clothing Board. In 1993,
the Tribunal also assumed responsibility for the functions of the Procurement Review

Board.

"WTO Commitments

GATT/WTO Article XIX permits a Contracting Party to adopt a temporary "safeguard”
measure such as a surtax, to protect domestic producers from increased imports which are -
- causing, or threatening to cause, serious injury. The WTO Agreement on Safeguards
clarifies and strengthens the rights and obligations associated with recourse to safeguard
measures. It should be noted that the Agreement does not apply to textile and' clothing
products which have not yet been integrated into the GATT/WTO framework pursuant to
the Agreement on Textiles and Clothing, or to agricultural goods subject to import
measures which have been converted to tariffs pursuant to the' Agreement on Agriculture.

The following provides. a synopsis of the key provisions of the WT'O Agreement on
Safeguards. '

Article 1 is a general provision establishing rules for the application of safeguard
measures. : i :

Article 2 sets out the conditions under which a WTO member may take a safeguard
- action; specifically, if a product is being imported in such increased quantities and under
. such conditions as to cause or threaten to cause serious injury to the domestic industry
that produces like or directly competitive goods.

Article 3 requires that, prior to taking a safeguard action; a member ensure that an
investigation is conducted by its competent authority, in a transparent manner accessible
to all interested parties, and that it publish a report of its findings. The Canadian -
International Trade Tribunal is the competent Canadian authority. :

WTO Agreement Implementation Act Clause-By-Clause Guide
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Amendments to the Canadian International Trade Tribunal Act ' .

Article 4 defines "serious injury”, "threat of serious injury” and "domestic industry”. It also

sets out the factors to be considered by the competent authority in its investigation. A positive
injury determination can only. be made if there is a causal link between increased imports of a
good and serious injury or threat thereof to the domestic producers.

Article 5 limits the application of a safeguard measure only to the extent necessary to prevent or
remedy serious injury and to facilitate adjustment. It also sets out conditions pertaining to the

* use of a quantitative restriction as a safeguard measure, i.e., that the quota be set at a level not

" less than the average quantity of.imports in the last three representative years. If the quota is
allocated among supplying countries, the member taking the action may seek agreement on
allocation with all other members having an interest in supplying the product concerned or, if
not practicable, allot the shares on a proportional basis. A member may depart from this rule if
it is able to justify to the WTO Committee on Safeguards that circumstances warrant such

departure.

Article 6 permits in critical .circumstances, a provisional safeguard measure to be adopted for a
period not exceeding 200 days. Any such measure must be in the form of a tariff increase. It is
required that, during the 200 day period, the competent authority must conduct an inquiry and

all usual requirements for implementing a safeguard measure must be met. If a safeguard
measure is deemed to be necessary, the duration of.the provisional measure must be counted as
part of the total period of application of the safeguard (i.e., the initial period and any extension
thereto, as set out in Article 7). If a safeguard measure is not deemed necessary, the provisional
surtax must be promptly reimbursed. '

Article 7 contains provisions relating to the duration, review and extension of safeguard
measures. Any safeguard measure cannot exceed four years unless it is extended following an
inquiry by the competent authority. The total period of application of a measure for a particular
product (including any extensions) may not exceed eight years. A measure may only be
extended where it is determined that it continues to’ be necessary to prevent or remedy serious
injury, and there is evidence that the industry is adjusting. -

If a safeguard measure is of a duration exceeding one year, it must be progressively liberalized
at regular intervals. If it is of a duration exceeding three years, it must be reviewed by the mid--
term in order to determine whether it should be maintained, withdrawn or liberalized. Except in
limited circumistances, a lapsed safeguard measure may not be re-applied until a:period equal to
the greater of two years or the duration of the previous measure has passed.

Article 8 obliges a member taking a safeguard measure to endeavour to maintain a substantially

. equivalent level of trade concessions with exporting members affected by the measure. Such

" equivalent concessions may take the form of reduced duties on products of interest to the
exporting member(s) and shall be negotiated between interested members. If no agreement is
reached on concessions, the affected members will be allowed to exercise their right to retaliate
(by suspending the application of substantially equivalent concessions) only after the third year of

the measure.
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Amendments to the Canadian International Trade Tribunal Act

Article 9 provides that products originating from developing countries shall not be subject to
safeguard measures unless their import share exceeds the levels established in the Agreement.
Furthermore, it allows developing country members to apply. safeguard measures for ap to 10
years (compared to 8 years for other members) and more frequently, subject to certain
conditions.

Article 10 stipulates that safeguard measures in place at the, time of the enti'y into force of the .
WTO must be terminated not later than eight years after the date they were first applied or five
years after the entry into force of the WTO Agreement. :

Article 11 prohibits the use of "grey area measures" such as voluntary export restraints and
orderly marketing arrangements. It also requires the elimination of existing measures within
four years after the entry into force.of the WTO Agreement, although each member may notify
the WTO Committee on Safeguards within the first 90 days of its intention to keep one measure
in place until December 31, 1999, if affected members agree.

Article 12 provides for the notification of safeguard measures to the 'WTO Committee on
Safeguards, and consultations with affected members.

Article 13 establishes the WTO Committee on Safeguards.

Article 14 extends the dispute settlement provisions of the WTO to consultations and disputes
arising under the Agreement on Safeguards.

Summary

Clauses 27 to 47 make a number of amendments to the CITT Act to implement Canada’s
obligations under the WTO Agreement on Safeguards, the WIO Agreement on Government
Procurement, the WTO Agreement on Subsidies and Countervailing Measures and the WTO
Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994.
The amendments mainly pertain to the WTO. Agreement on Safeguards, in particular to provide
authority for the CITT to conduct mid-term reviews of safeguard measures and to conduct .
inquiries into whether a measure should be extended. It should be noted that the implementation
of Canada’s obligations under the WTO Agreement on Safeguards also requires changes to the
Customs Tariff and the Expon and Import Permits Act.
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R.S..c. 47 (4h

Canadian International Trade Tribunal Act
Supp.) [c.C- . .

. 183)

27. Subsection 2(1) of the Canadian In- 20
ternational Trade Tribunal Act is amended
by addmg the following in alphabetical or-

der:
.:;;u”“’ “serious injury”, in relation to domestic pro-
.4.,2.,,, ducers of like or directly competitive 25
graves goods. means a signif’cam overall impair-
ment .in the position of lhc domestic pro- -.
ducers;
“threat of

“threat of serious injury” means serious inju-
ry that, on the basis of facts, and not mere- 30

serious injury
«menace de

" Loi sur le Tribunal canadien du commerce -

‘extérieur

27. Lé paragraphe 2(1) de la Loi sur le 20
Tribunal canadien du commerce extérieur est
modifié par adjonction, selon I’ordre alpha-
bétique,de ce qui suit : .

<« Accord ~ sur IOrgamsation mondiale du

L.R., ch. 47 (4
suppl.) [¢h. C-
18.3)

« Accord sur
1I'Organisation

commerce » S’entend de I’Accord au sens 25 mondiale do

‘du paragraphe 2(1) de la Loi de mise en f:v':m:d‘

oeuvre de l'Accord sur I'Organisation  organization

mondiale du commerce. Agreement”
« dommage grave» Tout dommage causant ;gxz":uu

une dégradation générale notable de la si- 30+«

mage grave dont I'imminence évidente est 35
fondée sur des faits et non pas seulement
sur des allégations, des conjectures ou de

dommage ly of allegauon, conjecture or remote

graves possibility, is clearly imminent;

;‘YV‘:"::";":? “World Trade Organization. Agreement” has

A,f,,m,.,.- the meaning given to the word “Agree-

;::;;ﬂ"d,“", ment” in subsection 2(}) of the World 35

mondiatedu | Trade Organization Agreement Imple-

commerce » ‘mentation Act.

;;991 c. 44,3 28. Section 13 of -the Act is replaced by
the following:

Quorum, etc. 13. Subject to subsections 30.11(3), 38(2) 40

-and 39(2) and the regulations, three members

constitute a quorum of the Tribunal and any
three or more members have and may exer-
cise all of the Tribunal's powers and ‘have
and may perform all of the Tribunal’s duties
and functions. 5

29. Paragraph ’16(b) of the Act is re-
“placed by the following:

(a.1) conduct mid-term reviews under sec-
- tion 19.02 and report on the reviews; ’

(b) consider complaints and extension re- 10
quests filed with the Tribunal by domestic
producers of like or directly competitive
goods under this Act and, where appropri-
ate, conduct inquiries into the complaints
and extension requests and report on them; 15

lointaines possibilités.

28. L'article 13 de la méme loi est rem-
placé par ce qui suit : . 40

13. .Sous réserve des  paragraphes
30.11(3), 38(2) et 39(2) et des réglements, le

quorum est constitué de trois membres, les-
quels peuvent exercer toutes les aunbuuons
du Tribunal.

29. L’alinéa 16b) de la méme loi est rem-

" placé par ce qui suit : - 5

a.1) de procéder aux examens visés 2 1’ar-
ticle 19.02 et faire rapport sur ceux-ci;

b) d’étudier les p|amtes et les demandes de
prorogation déposées sous le réglme de la
présente loi par les producteurs nationaux 10
de marchandises similaires ou directement
concurrentes et, s'il y a lieu, d’enquéter et

de faire rapport 2 leur égard;

“seriouy

“tuation des producteurs nationaux de mar-  injun”
-chandises similaires ou directement
concurrentes. _
« menace de dommage grave» Vise un dom- ¢ menscede
dommage

grave »
“threat of
serious injury”

1993, ch. 44,
ert. 34 :

Quorum, etc.




" Amendments to the Canadian International Trade Tribunal Act

Clause 27

Clause 27-adds definitions of "serious injury”, "threat of serious injury” and "World Trade
Organization Agreement” to subsection 2(1) of the Act. The first two definitions are necessary
to implement Article 4 of the Agreement on Safeguards. The definition of "World Trade -
Organization Agreement" reflects, for the purposes of the CITT Act, the definition provided in
the World Trade Organization Agreement Implementation Act. ) .

Clause 28

" Clause 28 replaces section 13 of the Act to provide, as a consequence of the increased workload
_ that the Tribunal may face in light of the WTO commitments, that the Tribunal’s three member
quorum rule may be changed in certain instances as permitted pursuant to the regulations. .

Clause 29

Clause 29 replaces and amends 'paragl'aph 16(b) of the Act and expands the powers and duties
of the Tribunal to permit it to conduct the new requirements for mid-term reviews of safeguard
measures and extension inquiries pursuant to Article 7 of the WTO Agreement on Safeguards.
Mid-term reviews are required if a measure is of a duration exceeding three years. A safeguard
measure may only be extended where it is determined, following an inquiry by the competent °
authority, that it continues to be necessary to prevent or remedy serious injury and that there is
evidence that the industry is adjusting. - ‘

Paragraph (a.1) provides authority for the Tribunal to.conduct mid-term reviews pursuant to
new section 19.02 of the Act. ’

Paragraph (b) provides authority for the Tribunal to consider and report on requests for
extensions of safeguard measures. - 4 .
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.36 .

Definition of
“principal -
cause”

Mid-term

. review

Notice of.
report -

30. The headings before section 18 of the
Act are replaced by the following:

INQUIRIES AND REVIEWS

References and Mid-ferm .Rev‘iews

31. Subsection 19.01(1) of the Act is.re-
placed by the following:

19.01 (1) In this section and sections 2020
and 20.01, “principal cause” means, in re-
spect of a serious injury or threat thereof, an
important cause that is no less important than
any other cause of the serious injury or
threat. . .

32. The Act is amended by adding the

25

.Iollowing_ after section 19.01;

19.02 (1) Where an order made under sub-
section 59.1(1), (8) or (11) of the Customs
Tariff or subsection 5(3), (3.2) or (4.01) of 30
the Export and Import Permits Act specifies
that it remains in effect for a period of more
than three years, the Tribunal shall, before
the mid-point of the period,

(a) review developments since ‘the order 35
was made respecting the goods that are
subject to the order and like or directly

- competitive goods produced by domestic
producers; ‘

(b)in light of the review, prepare a report 40
on the developments and provide advice

on whether the order should remain in ef-
fect, be revoked or be amended; and

(c) submit a copy of the report to the Gov- .
ernor in Council and the Minister.

(2)' Where the Tribunal has prepared a re-- 5
port.on a review .pursuant to subsection (1),
it shall cause notice of {he report

(@) to be given to each other interested
party; and .

30. Les intertitres précédant ’article 18
de la méme loi sont remplacés par ce qui 15 .
suit :

ENQUETES ET EXAMENS

Saisine et examens

31. Le paragraphe 19.01(1) de la méme :393;-6‘"- 4“4,
loi est remplacé par ce qui'suit : ’
Définition de

19.01 (1) Au présent article et aux articles
20 et 20.01, «cause principale » s’entend de 20 pate»
toute cause sérieuse dont !'importance est
égale ou supérieure 2 celle des autres causes
du dommage grave ou de la menace d’un tel

dommage. ’

32. La méme loi est modifiée par adjonc- 25
tion, apres Particle 19.01, de ce qui suit :

Examen

19.02 (1) Lorsque le décret pris en vertu
des paragraphes 59.1(1), (8) ou (11) du Tarif
des douanes ou des paragraphes 5(3), (3.2)
ou (4.01) de la Loi sur les licences d’expor- 30
fation et d'importation A 1'égard de marchan-
dises prévoit une période d’application de
plus de trois ans, le Tribunal, avant I'expira-
tion de la moitié de la période, d'une part,
examine les développements survenus, de- 35
puis la prise du décret, relativement aux mar-
chandises visées par celui-ci ‘et aux
marchandises similaires ou directement con-
currentes produites par des producteurs na-
tionaux et, d"autre part, établit un rapport sur 40
ces développements et donne son avis sur le
maintien, la révocation ou la modification du
décret; il transmet le rapport-au gouverneur
len conseil €t au ministre.

“ Publication

(2) Le Tribunal fait pdblier avis du rapport proa

dans la Gazette du Canada et-en avise les
lautres intéressﬁs. 5

(b) to be published in the Canada Gazette. 10.

33. Paragraph 20(a) of the Act is re-
placed by the following: '

. (a) the importation of goods into Canada’
in such increased quantities and under
such conditions as to be a principal cause-15

* of serious injury or threat thereof to do-
mestic producers of like or directly com-
petitive goods, or

33. L’alinéa 20a) de la méme loi est rein-
placé par ce qui suit :

a) I'importation de marchandises en quan-
tité tellement accrue et dans des conditions
telles que leur importation constitue une 10
cause principale de dommage grave porté
aux producteurs nationaux de marchandi-
ses similaires ou directement concur-
rentes, ou de la menace d’un tel domnmiage;

« cause princi-




 Amendments to the Canadian International Trade Tribunal Act

Clause 30

Clause 30 changes the headings before section 18 from "Inquiries” to "Inquiries and Reviews"
and from "References” to."References and Mid-Term Reviews" to reflect the Tribunal’s new
mid-term review mandate established under new section 19.02.

Clause 31

Clause 31 amends subsection 19.01(1) to make section 20 (inquiries undertaken at the request of
the: Governor in Council) subject to the definition of "principal cause”. This is necessary to
comply with Article 4.2(b) of the Agreement on Safeguards which requires that, for a safeguard
measure to be taken, there must be a causal link between increased imports and serious mjury or
threat thereof

C_Iahse 32

Clause 32 provides a new authority for the Tribunal to conduct and report on mid-term reviews
of safeguard measures of a duration exceeding three years, as reqmred by Article 7.4 of the
Agreement on Safeguards.

Subsection 19. 02(1) provides that, whére an Order in Council implementing a surtax under the
Customs Tariff or a quantitative restriction under the Export and Import Permits Act is of a
duration exceeding three years, the Tribunal must undertake a review before the mid-term of the

measure.

Paragraph 19. 02(1)(a) directs the Tnbunal to review developments since the Order in Councd
was made. _

Paragraph 19.02(1)(b) directs the Tribunal to prepare a report on the developments and provide
advice on whether the Order the Council should remain in effect, be revoked or amended.

Paragraph l9.02(l)(c)'direéts the .'Ifribunal to submit a copy of its report to the Governor in
Council and the Minister of Finance.

Subsection 19.02(2) directs the Tribunal, once ~it'ha§ prepared a report, to notify interested
parties and to publish a notice of the report in the Canada Gazette. .

Clause 33

.Clause 33 replaces paragraph 20(a) of the Act to bring the wordmg of the provision, which
permits the Governor in Council to direct the Tribunal to conduct safeguard inquiries, into
conformity with the requirements of Article 2.1 of the Agreement on Safeguards. Specifically,
the internationally agreed and defined standard of "serious injury or threat thereof to domiestic
producers of. like or directly competitive goods” replaces "injury to, or that may retard the
establishment of, the production of any goods in Canada”.
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3N

Idem

Considerations

1993,¢. 44,1,
38

Determinations

34. Subsection 20.01(3) of the Act |s re-
placed by the following:

(2.1) In an inquiry under section 30.07 in-
to goods imported from a NAFTA country

" |conducted pursuant to an extension request, .

the Tribunal shall determine -in respect of
each NAFTA country

(a) whether the quantity of the goods im-
ported from the NAFTA couhlry accounts
for a substantial share of total |mpons of
goods of the same kind; and

25

~ (b) whether the goods lmponed from the 30

. " NAFTA country alone or, in exceptional

- circumslances, together with the goods of .
the same kind imported from each other
NAFTA country, contribute importantly to

-34. Le paragraphe 20 01(3) de la méme 15“’93 ch. 44,

20 loi est remplacé par ce qui suit :

u de |'article 30.07 relativement A des mar-

L (2.1) Quand une enquéte est menée en ver-
t
handises importées d’un pays ALENA le

‘Tnbunal doit décider :

.

a) @ une part, si leur-quantité représente
une part substantielle du total des importa-
tions de marchandises du méme genre;

b) d'autre part, si elles contribuent de ma-

des circonstances exceptionnelles, avec
celles du méme genre importées des autres
pays ALENA, au dommage grave porté
aux producteurs nationaux de marchandi-

serious injury, or threat thereof, to domes- 35
tic producers of like or directly competi-

tive goods.

(3) In making a.determination under this
section, the Tribunal shall 1ake fully into ac-
count paragraph 2 of Article 802 of the 40
Agreement.

35. Subsection 20.2(2) of the Act is re-
placed by the following: )
(2) In the case of an inquiry to which sec-

" tion 20.01 applies, the Tribunal shall include -

Tribunal shall
commence
. inquiry

Time limit on

- inquiry

in its report any determination made pursu-
ant to that section. -

36. (1) The portion of subsection 26(f) of 5
the Act before paragraph (a) is replaced by
the following:

26. (1) Subject to subsections (4) to (7),
the Tribunal shall, within lhmy days after

the day on which notice is given to-a com- 101a date de la notification au plalgnant d'une 10

plainant that the complaint is properly docu-
mented, commence an inquiry into the
complaintif it is satisfied

(2) Section 26 of the Act is amended by
adding the following after subsection (6): 15

(7) Where subsection 59.1(3.1) of the Cus-
toms Tariff or subsection 5(3.1) of the Export
and Import Permits Act prohibits the making
of an order pursuant to subsection 59.1(1) of

the Customs Tariff or subsection 5(3) of the 20jparagraphe 5(3) de celte loi ou au ‘paragraphe 20

Export and Import Permits Act in respect of
any goods during any period, the Tribunal
may commence an inquiry into a complaint
under subsection (1) in respect of the goods

no earlier than one hundred and eighty days 25{t6t- dans les cent quatre-vingts jours précé- 25

before the end of the period.

rentes, ou A la menace d'un tel dommage.

(3) Le Tribunal tient compte du para-
graphe 2 de I'article 802 de 1"Accord pour
prendre les décisions visées aux paragraphes

(2)ou (2.1).

35. Le paragraphe 20.2(2) de la méme loi
est remplacé par ce qui suit :

(2) Lorsque ['article 20.01 s’applique, le
Tribunal inclut dans son rapport les déci-
sions. auxquelles il parvient en vertu de cet
article.

36. (1) Le passage du paragraphe.26(1)
de la méme loi précédant I’alinéa a) est rem-
placé par ce qui suit :

26. (1) Sous réserve des paragraphes (4) 2
(7), le Tribunal, dans les trente jours suivant

décision positive, ouvre une enquéte sur la
plainte, s’il est convaincu :

“(2) L’article 26 de la méme loi est modifié

par adjonctlon, aprés le paragraphe (6), de
cequisuit: -

(7) Lorsque, en raison du paragraphe

59.1(3.1) du Tarif des douanes ou du para--
graphe 5(3.1) de la Loi sur les licences d'ex-

ortation et d’'importation, le décret visé au

59.1(1) dv Tarif des douanes ne peut étre
pris, pendant une période donnée, 2 I'égard
e marchandises, le Tribunal peut ouvrir
I’enquéte prévue au paragraphe (1) au plus

ant la fin de-la période en question.

ni¢re importante, 2 elles seules ou, dans25

ses similaires ou directement concur- 30

idem

Décisions

1993, ch. 44,
an. 38 .

" Mention des

décisions

Quverture de
I'enquite

Délai pour
ouvrirune -
enquéte

e
!




Amendments to the Canadian International Trade Tribunal Act

Clause 34

Clause 34 replaces subsection 20.01(3) in order to comply with our obligations under the North
Américan Free Trade Agreement (NAFTA). Under these obligations, the extension of a global
safeguard measure cannot be applied-to goods originating in NAFTA parties unless the
conditions set out in Article 802 of the NAFTA are met. Article 802 of the NAFTA requires
that goods from a NAFTA party be excluded from a global safeguard measure if imports are not
substantial or if they do not contribute importantly to the serious injury or threat thereof.

Subsection 20.01(2.1) provides that, where the Tribmial conducts an extension inquiry under
section 30.07 of the Act, it shall determine whether . :

a) the qu:intitj of géods imported from each NAFTA country accou‘nfs for a substantial share of
total imports of goods of the same kind; and ' :

- b) the quantify of goods imported from a NAFfA country alone or, in exceptional
circumstances, together contributé importantly to the-serious injury or threat thereof.

Subsection 20.01(3) is a consequential amendment to apply Article 802.2 of the NAFTA to the
extension inquiry process. Article 802.2 of NAFTA defines the terms "substantial” and "contribute
importantly”. ‘To be considered "substantial”, a Party must be among the-top five suppliers of the
imported good, measured in terms of import share during the most recent three year period.

Imports from a Party do not "contribute importantly” to serious injury or threat thereof if the growth
rate of imports from that Party during the period in which the injurious import surge occurred is
appreciably lower than the growth rate of imports from all sources over the same period.

Clause 35

Clause 35 makes a consequential (re-numbering) amendment to subsection 20.2(2) to replace

"subsection 20.01(2)" with "section 20.01". The requirement, that the Tribunal include its

determination regarding NAFTA goods in any report made under section 18, 19, 19.01 or 20 of the
" Act, remains unchanged.

Clause 36

Clause 36 amends section 26 of the Act to implement Article 7.5 of the Agreement on Safeguards

. which prohibits the re-application of a lapsed safeguard measure on a good unless the prescribed time
limits have passed, i.e., either the duration of the previous measure or two years, whichever is
longer. o : ‘

Subsection 26(1) is a consequential amendment to exempt the Tribunal from commencing an inquiry
into a complaint if the good is subject to the provisions of subsection 26(7).

Subsection 26(7) is a new provision to ensure that, when subsection 59.1(3.1) of the Customs Tariff
or subsection 5(3.1) of the Export and Import Permits Act prohibits the imposition of a surtax or
quantitative restriction for any period, the Tribunal will not commence an inquiry to re-apply a
safeguard measure earlier than 180 days before the end of the applicable period.
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1993,¢c.44,s.
4“4

Filing of surge

complaint

Allegetions

Who must file
complaint

37. Subsection 30.01(2) of the Act is re- -
placed by the following:

(2) A written complaint may be be filed with -
the Tribunal where

(a) any goods are subject to a surtax under

subsection 59.1(1).or (8) of the Customs

Tariff or are included on the Import Con-

trol List pursuant to subsection 5(3) or

(3.2) of the Export and Import Permits 35
“Act;and

" (b) the surtax or inclusion does not apply-~

. to- or _include goods imported from a

- NAFTA country on the basis of a determi-
nation made under subsection 20.01(2) or 40
LZ_I_) of this Act.

(2.1) The complamt must allege thal a
surge of imports of- goods |mporled from a

'INAFTA country undermines the effective-
.|ness of the surtax or the mclusnon of the

goods on the Import Control List.

(2.2) The complaint must be filed-by a do-
mestic producer of like or dlrectly competi-

37. Le paragraphe 3001(2) de Ia meme ::93‘-‘“- 4“4,

loi est remplace parce qui suit :

(2) IL peut étre déposé une plainte écrite  Dépdt d'ane
30aupres du Tribunal lorsque : 30:,'::.':,,;“0,.
a) d’une part, des marchandises sont assu- bite
jetties 2 une surtaxe en vertu des para-

" -graphes 59.1(1) ou (8) du Tarif des
douanes ou sont inscrites sur la liste des
marchandises d'importation contr6lée 35

conformément aux paragraphes 5(3) ou
(3.2) de la Loi sur les licences d'exporta-
" tion et d'importation;

b) d’autre part, la surtaxe ou |'inscription
ne_s'appligue pas aux marchandises im- 40
portées de pays ALENA par suite d’une
décision prise conformément aux para-
graphes 20.01(2)0u (2.1).

(2.1) La plainte doit faire état du- fait quc
I’augmentation subite de I'importation de 45

Allégnliom

imarchandises de pays ALENA dimiﬁue;l?ef-

ficacité de'la surtaxe ou de I'inscription.
Plaignant

(2.2). La plainte ne peut &ire déposée que -
par un producteur de marchandises -simi-.

tive goods, or a person or association acting Sflaires ou directement .concurrentes ou par 5

on behalf of any such domestic producer.

oute personne ou association le représen-
ant.

5




Amendments to the Canadian International Trade Tribunal Act

@
: Clause 37
" Clause 37 replaces subsection 30.01(2) which allows any domestic producer of goods subject to a
global action (whether a tariff surcharge imposed under section 59.1(1) or 59.1(8) of the Customs
Tariff or a quantitative restriction imposed under subsection 5(3) or 5(3.2) of the Export and Import
Permits Act) but which does not apply to NAFTA goods, to file a complaint that a surge (a
significant increase in imports compared to a recent representative period) of NAFTA goods is
. undermining the effectiveness of the safeguard measure.

Subsection 30.01(2) has been redrafted to divide ihe section into subse;ctions 30.01(2), (2.1) and
.2). .

ol . Paragraph 30.01(2)(a) adds the reference to subsection 59.1(8) of the Customs Tariff (Order in

| Council extending a safeguard surtax) and subsection 5(3.2) of the Export and Import Permits Act
(inclusion on the Import Control List) so that a surge complaint can be filed on goods subject to an
extended safeguard measure.

Paragraph 30.01(2)(b) provides that surge complaints may only be filed in respect of NAFTA goods
that were excluded from the application of the global safeguard measure as a result of the application
of the test prescribed i in Article 802 of the NAFTA during an initial inquiry conducted under
subsection 20.01(2) or an extension inquiry conducted under new subsection 20. 01(2 .

: ' Subsection 30.01(2.1) requires that the complaint allege that a surge of goods imported from a
‘ , NAFTA country is undemumng the effectiveness of the safeguard measure.

Subsection 30.01(2.2) requires the complaint to be filed either by a domestic producer, or by a
person or association acting on behalf of a domestic prodqcer', of like or directly competitive goods.
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" Definition of .

“extension
request™

Notice of
expiring orders

Manner and
contents of
publication

Filing of
request relating
10 extension
orders

Time limit for
filing.
extension
request

Receipt to be
acknowledged

|published in the Canada Gazette ‘a notice of |

38. The Act is amended by adding the
following after section 30.01:

EXTENSION INQUIRIES

30.02 In sections 30.03 to 30.09, “exten-
sion request™ means a written request filed 10
with the Tribunal under section 30.04.

- 30.03 (1) The Tribunal shall cause io be

the expiration date of any order that imposes
a surfax on any goods pursuant to subsection 15
59.1(1), (8) or (11) of the Customs Tariff or .
includes any goods on the Import Control
List pursuant to subsection 5(3), (3.2) or
(4.01) of the Export and Import Permits Act,

but no notice shall be published if 20

(a) the order is revoked or ceases to have
effect pursuant to subsection 59.1(4), (5),
(6), (8.4) or (9) of the Customs Tariff or
subsection 5(4.04) of the Export and Im-
port Permits Act before the expiration of 25
the effective period specified in the order;
or

" (b) the total of the effective period speci-
fied in the order and any periods during
which the goods were subject to any relat- 30
ed orders made pursuant to subsection
59.1(1), (8) or (11) of the Customs Tariff
or subsection 5(3), (3.2) or (4.01) of the
Export and Import Permits Act is eight

years. 35

(2) The notice shall be published in-
accordance with the rules.and shall state the
final date for filing an extension request in
respect of the order.

38. La méme loi est modiﬁée par adjonc-
tion, apris I'article 30.01, de ce qui suit :

DEMANDE DE PROROGATION

30.02 Aux articles 30.03 A 30.09,

mande de prorogation » désigne la demande  demante

profogation s
écrite déposée aupres du Tribunal en veru de
1'article 30.04. )
30.03 (1) En cas de prise d"un décret assu- :?:’:i"“"“

jettissant des marchandises 2 la surtaxe visée 15-

es douanes ou les portant sur la liste- des -
marchandises d’importation contrélée en ap-
plication des paragraphes 5(3), (3.2) ou

' \dux paragraphes 59.1(1), (8) ou (11) du Tarif

‘(4.01) de la Loi sur les licences d'exporta- 20

tion et. d'importation, le Tribunal publie,
dans la Gazette du-Canada, un avis mention-
nant la date d'expiration prévue par le dé-
cret; il ne doit toutefois pas le faire lorsque :

a) soit le décret'a cessé de s'appliquer 25
avant cette date en raison'des paragraphes
59.1(4), (5). (6), (8.4) ou (9) du Tarif des
douanes ou du paragraphe 5(4.04) de la
Loi sur les licences d’exportation et d im-
portation;

b) soit la période spécifiée dans le décret

et les périodes pendant lesquelles la sur-
taxe ou I’inscription a été en vigueur, par
suite des décrets pris en vertu des para-.
graphes 59.1(1),.(8) ou (11) du Tarif des 35
douanes ou des paragraphes 5(3), (3.2) ou
(4.01) de la Loi sur les licences d’exporta-
tion et d’impartation, totalisent huit-ans.

30

30.04 (1) Any domestic producer of goods 40

that are like or directly competitive with any
goods that are subject to an order referred to
in subsection 30.03(1), or any person or as-

sociation acting on behalf of any such do-
mestic producer, may file with the Tribunal a
written request that an extension order be
made pursuant to subsection 59.1(8) of the-
Customs Tariff or subsection 5(3.2) of the
Export and Import Permits Act because an
order continues to be necessary to prevent or
remedy serious injury to domestic producers
of like or directly competitive goods.

v

(2) An extension request shall be filed no 10

later than the final date for filing specified in
the notice published pursuant to subsection
30.03(2).

(3) The Tribunal shall, forthwith after re-

ceipt of an extension request, notify the re- 15iécrit, réception de la demande auprés de son

quester in writing of its receipt and the date
of its receipt.

(2) L’avis doit étre publié selon les régles "m:c';‘lf;:‘
du Tribunal et préciser la date limite de dé- 40°
pdt d’une demande de prorogation.
30.04 (1) Le producteur de marchandises zmg;"::
prorogation

ence A& des marchandises auxquelles s’ap-
plique le décret visé au paragraphe 30.03(1), 45

de méme que toute personne ou association

le représentant, peut déposer auprés du Tri-
bunal une demande écrite visant 2 obtenir la
prise du décret visé au paragraphe 59.1(8) du
Tarif des douanes ou au paragraphe 5(3.2)de 5
la Loi sur les licences d’exportation et d'im-
portation parce qu'un décret continue d’étre
nécessaire pour éviter qu'un dommage grave
né soit causé aux producteurs nationaux de
marchandises similaires ou directement con- 10
currentes, ou pour réparer un tel dommage.

lsimilaires ou faisant directement concur-
r

(2) La demande doit étre déposée au plus  Délai de dépdt
tard le jour mentionné dans 1’avis visé au

paragraphe 30.03(2).

(3) Le Tribunal accuse, sans délai et par 15 Accusé de
~ réception

auteur et lui en précise la date.

« de. 1 Définition de -

b
Q)‘_




Amendments to the Canadian International Trade Tribunal Act

Clause 38

Clause 38 adds sections 30.02 to 30.09 to establish procedures for the new extension inquiry -
process. These sections are necessary to unplement Arucles 2,3,4,5and 7.2 of the Agreement on

. Safeguards.

These sections (30.02 to 30.09) are modeled on; i.e., effectively parallel, the proeed_ures cnlrrently
prescribed in the Act for initial "complaint based safeguard inquiries.

Section 30.02 defines "extension request” as a written request filed with thé Tribunal- under section
30.04.

Subsectlon 30. 03(1) reqmres the Tribunal to publish in the Canada Gazette a notice of the explrauon
date of any order imposing a surtax under subsection 59. 1(1), (8) or (11) of the Customs Tariff or
including the goods on the Import Control List under subsection 5(3), (3.2) or (4.01) of the Export

and Import Permits Act.

Paragraph 30.03(1)(a) provides that the Tribunal need not publish notice if the order has been -
revoked or ceases to have effect before the expiration date specified in the order.

Paragraph 30. 03(1)(b) provides that no Tribunal notice is required if the total effective period of the
safeguard measure is eight years (the maximum period allowed by Article 7. 3 of the Agreement on

‘ : " Safeguards).
: S'ubsectlon 30.03(2) reqmres; the notice of expiration to be published in accordance with the
“Canadian International Trade Tribunal Rules and to state the final date for filing an extension

!

request e

Subsection 30.04(1) permits eny domestic producer of like or directly competitive goods, or any
person or association acting on behalf of any such domestic producer, to file a request with the
Tribunal that a safeguard measure be extended to prevent or remedy serious injury.

Subsectlon 30.04(2) requires that an extension request be “filed no later than the date s_pecnﬁed in the
Tribunal’s notice published in the Canada Gazerte pursuant to subsection 30.03(2). '

Subsection 30,04(3) requires the Tribunal to notify the requester of the receipt, and date of receibt,
of the extension request. - ' o
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Contents of
exlension
request

Accompanying
information

chucsi for
additional
. information

Tribunal shall

* determipe. if

complaint is

properly
documented

" Notice where

request
properly
documented

Notice where
request not .
properly
documented

30.05 (1) An extension request shall

(a) state in reasonable detail the facts on
* which it is based; »

(b) state an estimate of the total percentage

of Canadian production of the like or di-
. rectly competitive goods that is produced

by the domestic producers by whom or on

20

whose behalf the extension request is25

-filed; and

(c) make such other representations as the
_ requester deems relevant to the matter.

(2) An extension request shall be accom-
panied by

(a) such information as is available 'to the
requester to prove the facts referred to-in
paragraph (1)(a) and-to substantiate the es-
timate referred to in paragraph (1)(b); and

3

0

(b) such other information as may be re- 35

quired by the rules.

30.06 (1) Within twenty-one days after re-
ceiving an extension request, the Tribunal
may, by notice in writing, ask the requester

to provide such additional information as the 40

Tribunal considers necessary for the request
to be properly documented.

(2) The Tribunal shall determine whether
an extension request is properly documented
within twenty-one days after receiving the
request or, where the Tribunal has asked the
requester to provide additional information
pursuant to subsection (1), within twenty-
one days after receiving the additional infor-

mation.

(3) Where the Tribunal determines that an

. (a) notify the requester in writing that the
' request is properly documented; and

(b) notify each other interested party in

writing that it has received the request and 15

that the request is properly documented.

(4) Where the Tribunal determines that an
extension request is not properly document-
ed, it shall forthwith notify the requester in

writing that the request is not properly docu- 20

mented and of its reasons for so concluding.

30.05 (1) La demande de prorogation doit
€noncer les faits sur lesquels elle se fonde et

par rapport 2 la production canadienne de
marchandises similaires ou directement con-
currentes, de cclle des producteurs nationaux
qui-ont déposé la demande ou de ceux qu'ils

tion jugée utile en I'espce par le demandeur.

‘(2) Le dossier de la demande doit en outre
comporter les renscignements ou documents
dont dispose le demandeur et qui sont de na-

timation du [pourcentage, ainsi que tous les

autres renseignements exigibles en applnca-
tion des régles du Tribunal.

30.06 (1) Le Tribunal ‘peut,'dzins‘ les vingt

la demande de prorogation, demander par
ccrit au demandeur de lui.fournir le complé-

. |ment d’information qu’il estime nécessaire

pour compléter le dossier.

(2) Dans les vingt et un jours Sui'vam la
réception de la demande ou, le cas échéant,
du complément d'information demandé, le

" [Tribunal décide si le doss:er de la demande

‘| extension request is properly documented, it.10
" | shall forthwith

est complet ou non,

(3) Dans le cas d’une décision positive, le
Tribunal la notifie sans délai au demandeur
ainsi qu'aux autres intéressés.

(4) Dans le cas contraire, il notifie sans
délai sa décision motivée au demandeur seu-
lement.

comporter une estimation du pourcentage, 20

ture 4 prouver ses allégauons et 2 étayer |’es- 30

ct un jours suivant la date de la réception de 35

10

Teneur

représcntent, ainsi que toute autre observa- 25 -

Renseigne-
ments A I'appui

Complément
d’information

Recevabilité de

ls demande

Déci:ion
positive

Décision
négative




‘Amendments to the Canadian International Trade Tribunal 4ct

p ;
Paragraph 30.05(1)(a) requires that an extension request indicate the facts on which it is based.

Paragraplt 30.05(1)(b) requires that an extension request to provide an estimate of the total
percentage of Canadian production produced by those making the request ’

Paragraph 30. 05(1)(c) allows the extension request to include other information that the requester
: deems relevant, . .

Paragraph 30.05(2)(a) requires that the information substantiating the case be included in the
extensnon request. '

Paragraph 30. 05(2)(b) reqmres the request to include other information as may be specified in the -
Tribunal’s rules,

Subsection 30.06(1) allows the Tribunal, within 21 days after receiving an extension request, to
write to the requester to ask for additional information in order for the request to be properly

documented.

Subsection 30.06(2) requires the Tribunal to determine whether an extension request is pfopei‘ly
documented within 21 days of receipt of the request or within 21 days of receipt of additional
information as may be requested by the Tribunal pursuant to subsection 30. 06(1)

. ‘ Paragraphs 30.06(3)(a) and 30.06 3)(b) require. the Tribunal, where a request is properly
documented, to- noufy the requester and each interested party that the request is properly
documented

‘Subsection 30.06(4) provides that, if the Tribunal deterinines that a request is not properly
documented, the Tribunal shall notify the requester of its decision and its reasons.
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::?:;:; into 30.07 (1) The Tribunal shall commence an 30.07 (1) Le Tribunal ouvre, dans les ?:::;'e":? de
requests inquiry into an extension request within thir- |trente jours suivant la date de la notification
ty days after notice is given to the requester [au demandeur du fait.que le dossier est'com-
“|that the extension request is properly docu- 25|plet; une enquéte sur.la demande de proroga- 15 i-
mented if the Tribunal is satisfied tion s’il est convaincu : : i
(@) that the information provided by the "a) que les. renseignements et documents '
requester and any other information ex- fournis par le demandeur ou en prove-
amined by the Tribunal discloses a reason- nance d’autres sources indiquent de fagon .
able indication that an order continues to 30| raisonnable qu'un décret continue d'étre 20 f
be necessary to prevent or remedy serious: nécessaire pour éviter qu'un .dommage
injury to domestic producers of like or di- grave ne soit causé aux producteurs natio- ;
rectly competitive goods; and naux de marchandises similaires ou direc- (
(b) that the extension request is made by or ::;'n::[tn:‘c;m;un.'entes, Ou pour réparer un 25
on behalf of domestic producers who pro- 35 8¢ '
duce a major proportion of domestic pro- b) que la demande est présentée par les- {
duction of the like or directly competitive - | producteurs nationaux d’une part impor- !
goods. - tante des marchandises similairés ou di- .
rectement concurrentes produites au
. . - Canada, ou en leur nom, - 30 - )
Shotice of (2) Where the Tribunal decides to com- (2) Le Tribunal, sans délaj, notifie au de-  Motification de
mence an inquiry into an extension request 40jmandeur et aux autres intéressés sa dé€cision  gyverture
under subsection (1), it shall forthwith motivée d’ouvrir une enquéte et la date du  d'enquéie .
o . début de |’audience; il en -fait publier avis
() notify the requester and_~each other’in- dans la Gazette du Canada et ;t)ransmel au 35
terested party in writing of its decision, of . le texte d décisi L de la de- 4
the reasons for its decision and of the date minisire. le texte de sa decision et.de 1a ‘
, : ~Imande, ainsi que les documents et renseigne- .
on which any hearing in the inquiry shall |ments pertinents A I'appui de celle-ci obtenus '
commence; du demandeur ou d'autres sources. i
(b) cause a notice of its decision and the \
date on which any hearing in the mqunry
shall commence to be published in the §
Canada Gazette; and :
(c) send to the Minister a copy of its deci-
sion, a copy of the request and the infor-
mation accompanying the request and a hE
copy of any other relevant information ex- 10{ ’ ' ’ o
amined by the Tribunal in relauon to the’ b
request. ‘
| Mem (3) Where the Tribunal decides not to (3) Le Tribunal, sans délai, notifie au de- l”°“"'i°!"°"“’°
commence an inquiry into an extension re- [mandeur et aux autres intéressés sa décision .:,ﬁ:;em‘
quest under.subsection (1), it shall forthwith 15|de ne pas tenir d’enquéte et les motifs 2 son 5 d'enquite
(a) notify the requester and each. other in- sou(_ign dont, le cas échéant, le fait q'ue‘ des
. L . . renseignements ou documents obtenus d’une
terested party in wriling of its decision and : - .
. . . lautre source que le demandeur ont été consi-
of thie reasons for its refusal to commence dérés, et en fait publier avis dans la Gazette
an inquiry and, where the reasons for its du Ca'nada P z 10
decision are based in whole or in part on 20 ) : .
information that was obtained from a
source other than the requester, of the fact
that the decision was based in whole or in
" part on such information; and
(b) cause a notice of its decision to be pub- 25
lished in the Canada Gazette.




Amendments to the Canadian International Trade Tribunal Act

Subsection-30. 07(1) requires the Tribunal, once the requester is notified that an extensnon request is

properly documented, to commence an inquiry within 30 calendar days if it is satisfied that there is a
reasonable indication that an order continues to be necessary to prevent or remedy serious injury to

domestic producers and that the extension request is made by.or on behalf of the majority of

‘domestic producers of like or directly competitive 'goods.

Paragraph 30.07(2)(a) requires the Tnbunal once it decides to commence an extension inquiry, to
notify the requester and other interested parties of its decision and of the date on which any hearing .

shall commence.

Paragraph 30.07(2)(b) requires the Tribunal o publish a notice of its decision and the date of any "

hearing in the Canada Gazette.

"Paragraph 30.07(2)(c) requires the Tribunal to send the Minister of Finance a copy of its decision,

as well as a copy of the request and the supporting information.

Subsection 30.07(3) requires the Tribunal, if it-decides not to commence an extension inquiry, to
_notify the requester and other interested parties of this decision, the reasons for the decision and
- whether the decision was taken on the basis of information not provided.by the requester. The

Tribunal must also publish a notice of the decision in the Canada Gazerte.

. WTO Agreement Implementation Act
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30.08 (1) The Tribunél shall, in an inquiry 30.08 (1) L'obj.ct dc I'enquéte visée a I'ar- Objet de

Continuing
ity of . . . . . . N 1'enquéte
2:;::” Y°' -linto an extension requcst, determine whether,  fticle 30.07 est de déte;mmer si, d’une part, nqu

. " |un dccret continue d’étre nécessaire pour
(a) an ordcr continues to be necessary 1o
. L éviter qu'un dommage grave ne soit causé . )
prevent or remedy .serious injury to do- 30 [
- - . aux produclcurs nationaux de ‘marchandises 15
mestic producers of like or directly com- il di
etitive goods; and similaires ou directement concurrentes, ou
P o : pour- réparer un tel dommage, et, d’autre
(b) there is evidence that thc domestic pro- ~ |part, il existe des-éléments de preuve selon A
-ducers of like or dircctly compcetitive [lesquels ccux-ci procédent 2 des ajuste- i
goods are adjusting, as determincd in 35|ments, selon les reglements pns en vertu de 20 '
accordance with any regulations made [I’alinéa 40b). .
under paragraph 40(b).
- (2) The Tribunal shall, in an inquiry into (2) Au cours de I’enquéte, le Tribunal étu- A:e'::i:m |
an extension request, examine any other mat- * [die les questions connexes dont le saisit le 9
ter in relation to the extension request that 40jgouverncur en conseil. ) (
the Goverrior in Council refers to n for- ex- . . , |
amination. - '

Other matters

Report on’

cepor on 30.09 (1) Not later than forty-five days 30 09 (1) Au plus tard quarante cing jours 25 R“":‘;’LC )
inquiry . |before the expiration date of the order to . lavant la date d’expiration du décret visé par }
which an inquiry under subsection 30. 07(1)45I enquéte menée en vertu du . paragraphe
relates, the Tribunal shall prepare a report on  [30.07(1), le Tribunal établit un rapport qu'il
the inquiry and submit a copy of it to the ltransmel au gouverneur en conseil, au minis- o
Governor in Council, the Minister, the re- tre, au demandeur et A quiconque lui a pré- b
"|quester and any other person who made rep- enté des observations au cours de I'enquéte. ‘
resentations to the Tribunal during the - : o
inquiry. : . . .
Notice of (2) Where the Tribunal has prepared a re- 5| (2) Le Tribunal fait publier avis du rapport  Publication el
report . . ) . ! . - R d'avis
port on an inquiry pursuant to subsection (1), |dans la Gazette du Canada et en avise les
it shall cause notice of the report _ lautres intéressés. -5 f
(a) to be given to each other interested b
party; and '
(b) to be published in the Canada Gazette. 10 _ ' i
;j'{”"i""sn“ (3) Where, pursuant to subsection (3) Le ministre dépose le rapport établi par "?.‘,l::‘ o
s cases | 30.08(2), the Governor in Council refers 'a |[le Tribunal 2 la suite de la saisine visée au

matter to the Tribunal for examination in an
inquiry into an extension request, the Minis-
ter shall cause a copy of the report on the 15

paragraphe 30.08(2) devant chaque chambre
du Parlement dans les quinze premiers jours
de séance de celle-ci suivant la transmission 10

inquiry to be laid before each House of Par-
liament on any of the first fifteen days on
which that House is sitting after the report is .

submitted to the Governor in Council.

du rapport au gouverneur en conseil.

}
t.




Amendments to the Canadian International Trade Tribunal Act

®
|
Subsection 30.08(1) directs the Tribunal to determine whether a safeguard measure continues to be

' necessary to prevent or remedy serious injury to domestic producers and whether there is evidence
that domestic producers are adjusting, in accordance with any regulatlons made under paragraph

40(b).

Subsectlon 30 08(2), in relation to an extension mquu'y directs the Tnbunal to examine any other
_matter referred t0 it by the Governor in Council.

Sibsection 30.09(1) requires the Tribunal, not later than 45 days before the expiration date of the
safeguard order, to prepare a report on the extension inquiry and submit a copy to the Governor in
Council, the Minister of Finance, the requester and any other person who made representations to the

Tribunal during the inquiry.

Subsection 30.09(2) requires the Tribunal to give nonce of its report to other interested partxes and
to pubhsh a notxce of its report in the Canada Gazerte.

Where the Governor in Councrl refeis a matter to the Tribunal for examination in an extension
‘ inquiry, subsection 30.09(3) requires the Minister of Finance to table the report in Parliament on any
. of the first 15 days on which the House is sitting after the report is submitted to the- Governor in

" Council.
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1993,¢. 44, 8.
“ N

“potential
sopplier™
«fournissenr
potentiel »

l'99.3. c. 44,8
44

i mg'

éhaimnn muy
assign member

1993,c. 44,3,
45

1993, ¢. 44, 5.

" 39. The 'de;imtlbn “poténtml supplier” in 20

section '30.1 of the Act Is replaced by the
following:

potennal supplier”” means, subject to _any
regulations made under paragraph 40(f.1),

39. La définition de « fournisseur poten-
tiel », a I’article 30.1 de la méme loi, est rem-
placée par ce qui suit :

an. 44

« fournisseur potentiel » Sous réserve des -
glements pris en vertu de 1'alinéa 40f.1),

4
- int

a bidder or prospective bidder on a desig- 25 tout soumissionnaire — méme potentiel — supplier™
nated contract: A d’un contrat spécifique. :
1993, ch. 44,

40. Subsection 30.11(3) of the English
version of the Act is replaced by the follow-

(3) The Chairman may assign one member 30
of the Tribunal to deal with a complaint and
a member so assigned has and may exercise
all of the Tribunal's powers, and has and
may perform all of the Tribunal’s duties and
functions, in relation to the complaint.

41. Paragraph 39(1)(c) of the Act is re-
placed by the following: '

35

(c) specifying any additional information -
that shall accompany a complaint filed
under any of subsections 23(1) to- (1.1),40
30.01(2) and 30.11(1) or an éxtension re-
‘quest filed under subsection 30.04(1); and

42. (1) Paragraphs 40(a) to (c) of the Act
are replaced by the following:
(a) r_espcctmg the matters to be addressed
or examined by the Tribunal in an inquiry
-commenced under this Act;

(a.l) respecung lhe number of members
that constitute a quorum for the purposes 5
of

(i) hearing, ‘determining and dealing
"with appeals referred to in paragraph
16(c).

(ii) conducting inquiries and reporting 10
on matters referred to the Tribunal pur-
suant to section 18 or 19, or

(iii) reviewing and reporting on devel-
" opments and providing advice pursuant
to section 19.02; - . 15

(b) defining the " éxpressions “domestic
production™ and *like or directly competi-
tive goods” for the purposes of this Act
and providing- factors for determining
under this Act whether domestic producers 20
of like or directly competitive goods are
adjusting;

(c) derning the expression “other interest-
ed party” for the purposes of any provnsnon
of this Act;

(2) Section 40 is amended by adding the
following after paragraph (/):

25

(f.1) determining, for the purposes of sec-
tions 30.1 to 30.19, whether a bidder or
potential bidder on a designated contract 30
has standing to be a potential supplier; .

40. Le paragraphe 30.11(3) de Ia version
anglaise de la méme loi est remplacé par ce 20
qui suit :

(3) The Chairman may assign one member -
of the Tribunal to deal with a complaint and
a member so assigned has and may exercise
all of the Tribunal's powers, and has and 25

~ may-perform all of the Tribunal's duties and

functions, in relation to the complaint.

.41. L'alinéa 39(1)) de la méme loi est
remplacé par ce qui suit :

c) préciser le complément d’information a 30
fournir & I’occasion d’une plainte fondée
.sur les paragraphes 23(1) a (1.1), 30.01(2) .
et 30.11(1) ou d’une demande de proroga-
tion déposée en vertu du paragraphe

30.04(1);
42. (1) Les alinéas 40a) a c) de la méme

35

‘loi sont remplacés par ce qui suit :

a) prévoir les questions 2 aborder par le
Tribunal au cours des enquétes ouvertes
sous le régime de la présente loi;

a.1l) régir la constitution du quorum pour
soit statuer sur les appels visés A 1'alinéa §
16¢), soit procéder A des enquétes et faire
rapport sur les questions dont le Tribunal
est saisi en application des articles 18 ou-

- 19, soit aux termes de 1'article 19.02, exa-

“miner les développements survenus et 10
faire rapport 2 leur égard, et donner son
avis;

b) pour I’application de la présente loi, dé-
finir les termes « production nationale » et
« marchandises similaires ou directement 15
concurrentes » et établir_des critéres per-.
mettant de déterminer si les producteurs
nationaux de marchandises similaires ou
directement concurrentes procadent 2 des

ajustements;
¢) définir « autres intéressés » pour I'appli-

cation de toute dxsposmon de la présente
loi;

20

(2) L’article 40 de la méme loi est modifié

par adjonction, aprés I’alinéa f), de ce qui 25
suit : .

£.1) déterminer, pour I'application des ar-
ticles 30.1 2 30.19, la qualité de fournis-
seur potentiel;

1993, ch. 44,

15 fourn_inenv
1»

Chairman may
assign member

1993, ch. 44,
an. 45

1993, ch. 44,
an. 46 -

————




Amendmerits to the Canadian International Trade Tribunal Act

- Clause 39

Sections 30.1 to 30.19 of the Act set out the functions of the Tnbunal regardmg complaints relating
to the government procurement process. . Clause 39 amends the definition of "potential supplier”
found in section 30.1 of the Act to make it subject to any regulations which may be made under
paragraph 40(f.1) to define and limit the potential suppliers who will have standing to bring a
complaint under the Act’s bid challenge procedures. This amendment is required to 1mplemem our
obligations under the WTO Agreement on Government Procurement.

Clause 40

"Clause 40 is a-technical amendment to subsectlon 30.11(3) to change "President” to "Chalrman to
make the provision consistent with the terminology used in other provisions of the Act.

Clause 41

Clause 41 amends paragraph 39(1)(c) to add extension requests to the list of matters for which the

Tribunal may specxfy in its Rules that addmonal mformanon must be provided.

. Clause 42

" Paragraph 40(a) provides the Governor in Council with authority to make regulations respecting

matters to be addressed or examined by the Tribunal in any inquiry under the Act.

Paragraph 40(a.1) provides the Governor in Council with authority to make regulations respecting
“the number of members that constitute a quorum for the purpose of hedring appeals under the

Customs Act or the Excise Tax Act, for conducting inquiries and reporting on matters referred to the
Tribunal under section 18 and 19 of the Act and for conducting rmd-term reviews pursuant to section

19.02 of the Act. (see Clause 28).

Paragraph 40(b) provides the Governor in Council with authority to make regulations respecting
factors to be taken into account in determining whether domestic producers are adjusting.. A
determination of whether the industry is adjusting is required in extension inquiries (Article 7.2 of
the Agreement on Safeguards).

Paragrabh 40(c) provides the Governor in Council with authority to make regulations deﬁrﬁng
"other interested party” for the purposes of any provision of the Act.

Paragraph 40(f. lj, which relates to-procurement complaints, authorizes the Governor in Council to

. make regulations defining the standing requirements to be met before a potential supplier may.bring a

bid challenge under the provisions of the Act. This amendment is required to implement our
obligations under the WTO Agreement on Government Procurement. (see Clause 39).

WTO Agreement Implemeniation Act E Clause-By-Clause Guide ™



46. The Ffehth version of the Act is40 46. Dans les passages suivants de la ver-

amended by replacing the word “préjudice”
with the word “dommage” in the following
provisions:

(a) subsections 19.01(2) and (3);
®) paragraph 20(b);

(¢) subsection 20.01(2);
(d) subsections 23(1) to (1.02);
. () subparagraphs 26(1)(a)(i) to (i.2);

: (f) subsection 26(4);
(g) paragraphs 27(1)(a) to (a.2);
(h) subsection 27(2); and
(9) subsection 28(1).
47. The French version of the Act is

sion francaise de la méme loi, « préjudice »
- est remplacé par « dommage » : .

a) les paragraphes 19.01(2) et (3);
b) 'alinéa 20b); - 35
¢) le paragraphe 20.01(2).;_

“d) les paragraphes 23(1) a (1.02);

¢) les sous-alinéas 26(1)a)(i) & (i.2);

" f)le paragraphe 26(4);

g) les alinéas 27(1)a) & a.2);

h) le paragraphe 27(2); -S_
.i) le paragraphe 28(1). '

47. Dans les passages suivants de la ver-

amended by replacing the word “dom- . sion frangaise de la méme loi, « dommage »
mage” with the word “préjudice” in the fol- 10 est remplacé par « préjudice » :

lowing provisions:
(a) subsection 23(1.03);
(b) subparagraph 26(1)(a)(i.3); and
(c) paragraph 27(1)(a.3).

(-]

a) le paragraphe 23(1.03); 10
b) le sous-alinéa 26(1)2)(i.3); '
¢) 'alinéa 27(1)a.3).




Amendments to the Cdnadian International Trade Tribunal Act

CIa:;se 46

Clause 46 amends the French version of the Act to réplace the word "préjudice” with the word
"dommage". This is necessary to harmonize the French version of the Act with the French

tcrmmology used in the WTO Agreements.

Clause 47

Clause 47 amends the French version of the Act to replace the ‘word "dommage" with the word
"préjudice”. This is necessary to harmonize the French version of thé Act with the French

termmology used in the WTO Agreement on Textiles and Clothing.

WTO Agreement Implementation Act Clause-By-Clause Guide
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Amendments to the Canadian Wheat Board Act

CANADIAN WHEAT BOARD ACT

CLAUSES 48 - 49

Overview T

The Canadian Wheat Board ("CWB") Act gives the Canadian Wheat Board a monopoly
on the import and export trade in wheat, barley and their respective products except as.
otherwise specifically provided by regulations. The CWB Regulations permit the CWB to
grant licenses for the importation into Canada of wheat, barley and their respective

* products upon conditions that such importation "does not adversely effect the marketmg

by the Board of grain grownin Canada".

- WTO Agreement Commitments

Article 4.2 of the Agreement on Agriculture, a subsidiary agreement annexed to and
forming part of the WTO Agreement requires WTO members to convert non-tariff

~ barriers such as quantitative import restrictions and discretionary import licensing. into

ordinary customs tariffs. Canada must therefore replace its import permit restrictions on
all imports of wheat, barley and their respective products with tariff equivalents. At the
same time Canada must provide access commitments in the form of tariff rate quotas for
all wheat, barley and their products.

Summary of the Amendments

~ Sections 45 and 46 of the CWB Act are amended bj deleting references to imporfation.

The specific amendments to sections 45 and 46 of the CWB Act are set out later in the
clause by clause. Pursuant to these amendments, the CWB will no longer have a

-monopoly on the importation of wheat, barley and their respective products into Canada. .
‘The CWB’s monopoly on the export trade in wheat, barley and their products is not

affected.

Although sections 45 and 46 refer only to "wheat or wheat products”, section 47 of the
Act permits the Governor in Council to make a regulation extending the application of
Part III (Interprovincial and Export Marketing of Wheat by the Board) and Part IV
(Regulations of Interprovincial and Export Trade in Wheat) of the Act to barley. Section

- 9 of the CWB Regulations provides that Parts III and IV of the Act are extended to

barley. Accordingly, the amendments to sections 45 and 46 are also applicable to barley
and barley products.

WIO Agreement Implementation Act . ' : Clause-By-Clause Guide



- Canadian Wheat Board Act

48. Paragraph 45(a) of the Canadian 15
Wheat Board Act is replaced by the follow-
ing: : :

(a) export from: Canada wheat or wheat

- products owned by a person other than the

Board; . 20

49. Paragraphs 46(c) and (d) of the Act .

- are replaced by the following:
(c) to provide for the granting of licences *

for the export from Canada, or for the sale
‘or purchase for delivery outside Canada, 25
of wheat or wheat products, which export,
sale or purchase is otherwise prohibited
under this Part;

(d) to prescribe thé terms and conditions
on which licences described in paragraph 30
(c¢) may be granted, including a require-
ment for the recovery from the applicant
by the Board or any other person spcciﬁed
by the regulation, of a sum that, in the
oplmon of the Board, represents the pecu- 35
niary benefit enuring to the apphcant pur-
suant to the granting of a licence, arising
“solely by reason of the prohibition of ex- "
.ports of wheat and wheat products without

a licence-and then existing differences be- 40 .

tween prices of wheat and wheat products
inside and outside Canada;

Loi sur la Commission c‘anadienn.e du blé

48. L’alinéa 45a) de la Loi sur la Commis-
sion canadienne du blé est remplacé par ce
quisuit : - . 15

a) exporter du bl€ ou des produits du blé
appartenant a d’autres personnes;

49. Les alinéas 46¢) et d) de la méhe loi
sont remplacés parce qui suit : '

opérations — exportation, vente ou achat
pour livraison '3 1'étranger de blé ou de
produits du blé — qui seraient par ailleurs
- interdites par la présente partie;

d) fixer les conditions .applicables & cet25

"- octroi, y compris 1'obligation pour la

‘Commission ou la personne que désigne le
reglement de recouvrer du demandeur une
somme qui, de I'avis de la Commission,
correspond 3 I' avamage pécuniaire que re- 30
présente la licence, mais uniquement dans

la mesure ol cet avantage découle, d’une
-part, du fait que sans elle les exportations
de blé ‘et de produits du blé seraient inter-
dites-et, d'autre part, des différences exis- 35
tant A ce moment entre les.prix intérieurs

et extérieurs du blé et des produits du blé;

LR..ch.C-24

c) prévoir I"octroi de licences pour les 20

.'i
l

- — ——




Amendments to the Canadian Wheat Board Act

Clause 48

Clause 48 amends section 45(a) by deleting the words "or import into" from the phrase
“export from or import into-Canada”. This amendment removes the import monopoly
power from the Canadlan Wheat Board :

- Clause 49

Sectlon 46 provides for the makmg of regulatlons regarding the importation and
exportation of wheat and wheat products. Clause 49 amends section 46(c) by deletmg the
words "or import into" from the phrase "for the export from or import into Canada" and
.the word "import" from the phrase "which export, import, sale or purchase” and section
46(d) by deleting the words "imports or" from the phrase "the prohibition of imports or
exports of wheat and wheat products”. The amendments removes the unport license
requirements for the importation of wheat and wheat products

WTO Agreement Implementation Act - o Clause-By-Clause Guide






COOPERATIVE CREDIT ASSOCIATIONS ACT

CLAUSES 50 - 55




Amendments to the Cooperative Credit Associations Act

N

COOPERATIVE CREDIT ASSOCIATIONS ACT

CLAUSES 50 -.55

Overview -

The -Cooperative Credit Associations Act regulates cooperative credit associations that are
incorporated under the Act. The members of a cooperative credit association must be a
number of cooperative credit societies not all of which are incorporated under the laws of
one province. An association provides financial services to its members and thus
essentially acts as the bank for the provincially incorporated cooperative credit societies -
that comprises its membershlp There is currently one association incorporated under the
Act; the Credit Union of Canada (formerly the Canadian Cooperative Credit Society).
The Act contains comprehensive rules regarding the incorporation, ownership, powers
and regulatory supervision of associations. Of particular importance to the World Trade
Organization Agreement Implementation Act is the fact that the Cooperative Credit
Associations Act contains limitations on the ability of non-residents to.own associations.

.  WTO Commitments

Pursuant to the General Agreement on Trade in Services, which is one of the agreements
that made up the WTO Agreements, Canada made a number of commitments in the area
of financial services. Chief among these were the commitments. to provide WTO

. members with national treatment and most-favoured-nation treatment. National treatment
means providing to financial institutions owned by non-Canadians and to non-Canadian
investors in financial institutions the same treatment as provided to Canadian owned
institutions or to Canadian investors in financial institutions. Most-favoured -nation
treatment means providing to financial institutions owned by WTO members and to WTO
investors the same' treatment as provided to institutions owned by residents of any other
country or prov1ded to mvestors from any other country.- :

Summary of the Amendménts

These amendments implement national treatment and most-favoured-nation treatment by
the removal of the 10/25 ownership constraints on non-residents and consequential
amendments which remove ancillary rules designed to prevent avoidance of the 10/25
’ _ rules. There are also consequential amendments to other provisions that are needed
‘ because of the deletion of these rules.
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1991, c. 48 [c. Cooperative Credit Associations Act Loi sur les associations coopératives de 1991, ch. 48
C-41.01) _ 3 crédit [ch. C-41.01}

50. Subsection 41(4) of the Cooperanve " 50, Le paragraphé 41(4) de la Loi sur les
Credit Associations Act is repealed. associations coopératives de crédit est
abrogé.

51, Paragraphs 170(e)- and (f) ‘of the Act '~ 51 Les alinéas 170¢) et j) de la méme loi
are répealed. sont abrogés. A 5

52. (1) Paragraph 233(3)(c) of the Actis -5 S§2. (1) L’alinéa 233(3)c) de la méme loi
repealed. est abrogé.

(2) Parngraph 233(4)(c) of the English (2) L'alinéa’ 233(4)c) de la version an-
. ‘version of the Act is replaced by lhe follow- glaise de la méme loi est remplacé par ce qui

ing: suit: - 10
(¢) with respecl to any matter described in- 10 (c) with respect to any matter described in
any of paragraphs (3)(@ to (f), two years. any of paragraphs (3)(d) to (f), two years

—_—




Amendmenss to the Cooperative Credit Associdtions Act

Clause 50 - Repeal of '.subsection 41(9)

The repeal of this subsection deletes the rule that a non-res:dent cannot be a member of
an association where more than 25% of outstanding membership shares are held by non-
residents or would be if that person became a ‘member. This implements our national

" treatment obligation.

Clause 51 - Repeal of paragraphs 170(e) and )

Paragraphs 170(e) and (f) disqualify persons from being a dlrector of an association if
* - such persons or the entity of which the person is a director, officer or full-time employee
‘holds shares of an association but is prohibited from voting them pursuant to sections 367.
" Section 367 is being repealed and thus these paragraphs are being repealed.

Clause 52 - Repeal of parbgraph 233(3)(c) and amendment of paragraph 233(4)(c).
Repeal of 233(3)(c) |

Paragraph 233(3)(c) grants the Governor in Council authority to allow associations to
issue shares in respect of -convertible securities that were outstanding on the day of the
association’s letters patent were issued despite the fact that the issuance of such voting
shares might otherwise violate subsection 366(1). Subsection 366(1) is being repealed and
thus there is no need for the Governor in Councnl to allow this-as there is no impediment
to such an issue of shares.

Amendment of 233(4)(c) |

This ahendment is consequential upon the amendment of paragrabh 233(1)(c) as it is the
~deletion of the reference to that paragraph.
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~ 53. The Act is amended by addmg the:  53. La méme loi est modifiée par adjonc- ‘ i
following after section 355: . tion, aprés I’article 355, de ce qui suig: - . : J .

Exceptionfor |  355,] Notwithstanding section 35§, 355.1 Par dérogation 3 I’article 378, si, |5 Exception
small holdings . .l . s » .

where, as a result of a transfer or issue of 15japras transfert ou émission d’actions d’une . .
shares of a class of shares of an association [catégorie donnée 3 une personne, le nombre
to-a person, the total number of shares of that |total.d’actions de cette catégorie inscrites 3
1class regnstered in the securities register of [son registre des valeurs 'mobilidres au nom
the association in the name of that person - e cette personne n'excéde pas cinq mille ni 20 ‘ , ;e
un dixi¢me'de un pour 'cent des actions en I
circulation de cette catégorie, l’association ‘ :

(b) would not exceed 0.1 per.cent of the (est en droit de présumer qu'il n’y a ni acqui-

- outstanding shares of that class, l;ilion ni augmentation d'intérét substantiel ' }

the association is enmled to assume that no ans rce(te ;alﬁgor}e .'d actions du fait du25
person is acquiring or increasing a signifi- ‘ransfertoude 'emission.
cant interest in that class of shares of the 25 o : ' ) ‘ B

(a) would not exceed five thousand and 20

association as a result of that issue or frans- . : N
_Ifer of shares. . ’ ‘
: ;:9“’;_}(1‘;- 54. Division II of Part VIII of the Act is '54. La- section II de la partie VIII de la 51994’9-7‘;’;:?;)_ "
(c); 1993,c.  repealed. ) .méme loi est abrogée. : 1993, ch. 44,

44,151 .o ) an. S1

§5. Section 373 of the Act is repealed. 30 55. L’article 373 de.la méme loi est ' i
. abrogé. 30 . . }




" Amendments to the Cooperative Credit Associations Act

. Clause 53 Exceptzon for small holdmgs

The substance of this provision is currently found in section 373. Section 373 says that

. notwithstanding section 355 (an association cannot record a transfer of its shares that has

not been approved by the Minister if the result is-that the transferee has thereby acquired
or increased a significant interest in a class of shares of the association) and paragraphs’
366(1)(a) and. (b) (an association cannot record a transfer of its shares if the result is that
non-residents would thereby acquire or increase their interest in voting shares of the:
association to a percentage exceeding 25%) an association can assume that certain srnall

_ transactions do not cause these rules to be vidlatgd. Thus, this is a de minimis rul'e., .

As section 366 is being repealed it is necessary to remove the references to that provision.
Given that the rule now only applies to section 355, this section is being moved as a-
convenience to the user of the statute so that it will appear immediately after the operative
rule to which it applies. - '

' Clause 54 - Repeal of Division II of Part VII

Division II of. Part VIII is the part of the Act which prohibits a non-residents from having
more than a 10% interest in any class of voting shares of an association and prohibits
non-residents as.a group from having more than a 25% interest in any class of voting
shares of an association (i.e. the "10/25" rules). The repeal of these provisions accords
national. treatment to non-residents.

Clause 55 - Repeal of section 373

Although the clause talks about the repeal of section 373, this clause has to be read in
conjunction with clause 53. By reading the two clauses together one can see that what is
happening is that the substance of section 373 is being moved to section 355.1 for the

_reasons described in the notes to clause .53
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i . Amendments to the Copyright Act

COPYRIGHT ACT
CLAUSES 56 - 70

Overview

The Copyright Act was adopted in 1924 and ‘has undergone a number of amendments
since then Among them, the more significant ones are: . .

* Bill C-60, adopted in 1988, which brought in Phase I of copyrlght reform and
introduced amendments confirming protection for moral rights-and computer -
software programs and brought in a system of collective administration of rights;

. * amendments made in i,mplementing.the Canada-U.S.A. Free Trade Agreement to
o S o add protection for retransmission of distant signals;

* Bill C-88, adopted in 1993, which expanded protectxon for performing rxghts
‘respecting musical works;

* the North Amerxcan Free Trade Agreement Implementatlon Act enacted in 1993,
which introduced extensive- changes in the Copyright Act in order to bring it in

' ]‘ ' . - line with the provisions of the Beme Convention at the level of the Paris Act,
' 1971. : : :

| [ Canada’s major international treaty obligations are contained in the Berne- Convention for

" the Protection of Literary and Artistic Works,to which- Canada has acceded -at the level of
the Rome Act, 1928. ' :

TRIPS Commitment

There are four major copyright obllgatlons

1 | 1) 'compllance with the Beme Conventlon at the level of the Paris Act, 1971 (Amcle a
' : 9, TRIPS); ‘

{ ' ‘ ' (2) extension of protection to nationals of WTO countries (Arts. 3 and 4, TRIPS);
3) limited protection of the iit'e performan’ces of performers (Article 14, TRIPS);

@ lumted retrospective protectlon for works created and performances which take
~ place before the WTO Agreement comes into force (Article 70(2), TRIPS)

. The TRIPS text overlaps considerably with the NAFTA obligations which were
. . .implemented by amendments to the Copyright Act effective January 1, 1994.

WTO Agreement Implementation Act ) . o - Clause-By-Clause Guide



(3) Section 2 of the Act is amended by 30 (3) L’article 2 de la méme loi est modifié

adding the following in alphabetical order: par adjonction, selon I’ordre alphabétique, 30

. de ce qui suit :

<« membre de 'OMC» Membre de 1'Organi- ¢ membrede
. . 1'OMC»

sation mondiale du commerce au sens du  «wro

paragraphe 2(1) de la Loi de misé en oeu-  Member”

vre de l'Accord sur l'Organisation mon- 35

diale du commerce. '

;P:g‘r’“"‘::::, “performer’s performance” means

s prestation » (@) a live performance of a pre-existing
artistic work, pre-existing dramatic
work or pre-existing musical work, or a35
live recitation of a pre-existing literary .
‘work, whether or not the work was pre-  f pays partic 2 la Convention universelle» . ¢pays partie 3
“viously fixed in any material form, and Pays partie A 1a Convention universelle sur :,‘:.,C\,T:,V:ﬂ:'fn
whether or not the work’s term of copy- le droit d'auteur, adoptée 2 Gendve “UCC country®
right protection under this Abl has ex- 40| (Suisse) le 6 septembré 1952, ou dans sa40 -

pired, version révisée A Paris (France) le 24 juil-

(b) a‘live reading of a pre-existing liter- | let 1971. ,
ary work, wh_elher or nr)t' the workts « pays signataire » Pays partie a la Conven- povs
term of copyright protection under this tion de Berne ou 2 la Convention univer-  “jeary

Act has expired, or - 45| selle ou membre de I'OMC. 45 country”

 (c) a live improvisation of an arustlc Lprestanon» Selon Ie cas. que I'oeuvre: soit :;:e’;;ﬂr:;:':;

“work, dramatic work, musical work or ou non eéncore protégée ou — sauf pour 1a  performance”
literary work, whether or not the impro- lecture — déja fixée sous une forme maté-
vised work is based on a pre- existing rielle quelconque :

work, Lo
. . A 3 a) 'exécution ou la représentation en di- 5

but the references to artistic works in
paragraphs (a) and (c) shall be read as ap-
plicable only in relation to the performer's
sole ". right conferred by paragraph

rect d'une oeuvre artistique, dramatique
ou musicale;

" b) la récitation ou la lecture en -direct

14.01(1)(c) and the performer s sole right 10 d’une ocuvre littéraire;

to authorize acts described in paragraph | c¢) I'improvisation artistique, dramatique, 10 -

14.01(1)(c): musicale ou littéraire en direct, inspirée ou
“'nﬁ:y, ‘“treaty counu'y means a Berne Convention non d’une oeuvre préexistante. '
f;:;,'y country, UCC country or WTO Member;. La présente définition ne vise les oeuvres ar-

tistiques qu’en ce qui touche la télécommu-

_ ] nication prévue 2 I’alinéa 14.01(1)c) et1S
.Uf (:: °§Z?Z'Z “UCC country” means a country that is a l5l"autorisat‘i,on par I'artiste interpréte f!e)clllc-
P hiudide party to the Universal Copyright anven- ci. :

universelle » tion, adopted on September 6, 1952 in Ge- -
neva, Switzerland, or to that Convention

as revised in Paris, France on-July 24, -

signataire »

1971; ' 20
;WT&,, “WTO Member” means a Member of the
emembre de World Trade Organization as defined in
IroMc, subsection 2(1) of the World Trade Or-
ganization Agreement Implementation
- Act. . o 25
(4) Section 2 of the French version of the (4) L'article 2 de la version frangaise de la .
Act’is amended by adding the following in . méme loi est modifié par adjonction, selon
-alphabetical order: V’ordre alphabétique, de ce qui suit : 20
< artiste «artiste interprete » Tout ariiste interprite ou |« artiste interpréte » Tout artiste interpréte ou "¢ eriste
interpreie» . .interpréte »
French version 1 €xécutant. 30 exécutant. French version
' : only

only

=t

f




Amendments to the Copyﬁght Act

Sub-clause 56(3): This subclause adds to s. 2 of the Act the new definition of
"performers’ performance” which defines the subject matter to be protected by the new
performers’ rights created by the Bill. This definition is different than the definition of

"performance” as it is meant to protect the live performance of works that are not fixed
(such as folklore), as well as the live performance of works.in the public domain. This
deﬁmtlon applies solely with respect to the new performers rights.

'«Thls subclause also adds to s. 2 the new definition of "treaty country”, which will
now include countries that-are members of Berne, UCC or WTO. Moreover,
rather than restating, when relevant, all three conventlons throughout the Act they
are.condensed. into.one shortened defmmon

This subclause also adds to s. 2 the new definitions of "UCC. country" and "WTO
member". -As the: Act will now refer to three treaties, these definitions are meant
to facilitate the differentiation between treaty members. Moreover, since some
_ sections of the Bill do not refer to all three treaties, but specifically include only
" one or two of the three, these deﬁmnons facilitate the reference to parncular
treatles

Sub-clause 56(4): This subclause adds to s. 2 of the French version of the Act the new
definition of "artiste interprete”, which serves to condense the term "artiste interprate ou
- exécutant”, which is the French equivalent of "performer*.
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“performer’s
performance™
s prestation »

“treaty
country”™
«pays
signataire »

“UCC country™
« pays partie @
la Convention
universelle »

“WTO
Member”
emembre de
I'OMC»

cartiste
interpréte »
French version
only

(3) Section- 2 of the Act is amended by 30
addmg the following in alphabetlcal order:

“performer‘s performance" means

(a) a live performance of a pre-existing
artistic work, pre-existing dramatic
work or pre-existing musical work, or.a 35
live recitation of a pre-existing literary
work, whether or not the work was pre-
‘'viously fixed in any material form, and
whether or not the work’s term of copy-
right protection under this Ac.t has ex- 40
pired,

(b) a‘live reading of a pre-existing liter-
ary work, whether or not the work’s
term of copyright protection under this
Act has expired, or - 45

- (c) a live improvisation of an artistic
work, dramatic work, musical work or
literary work, whether or not the impro-
vised work is based on a pre-existing
work, ' 5

but the references to artistic works in
paragraphs (a) and (c) shall be read as ap-
plicable only in relation to the performer’s
sole .right conferred by paragraph
14.01(1)(c) and the performer s sole right 10,
to authorize acts described in paragraph
14. Ol(l)(c),_ .

(3) L’article 2 de la méme lon est modifié
par adjoncuon, selon ’ordre alphabétique, 30
dece qul suit :
¢« membre de

« membre de POMC» Membre de I'Organi-.

S . : 1'OMC>»
sation mondiale du commerce au sens du  “wr0
paragraphe 2(1) de la Loi de mise en oeu-  Member”
vre de I'Accord sur I'Organisation mon- 35
diale du commerce.

« pays 'parue 2 la Convention universelle». @paysparticd
. - . . la Conveation

Pays partie 2 1a Convention universelle sur  yniverselle »
‘le droit d’auteur, adoplée a2 Gendve “UCCcountry

(Suisse) le 6 septembre 1952, ou dans sa 40
version révisée a Paris (France) le 24 juil- °
let 1971.

« pays signataire» Pays partie 2 la Conven-  *poys

. . . signataire »
tion de Berne ou A la Convention univer-  «yeqry
selle ou membre de I'OMC.

45 country”
¢ prestation » Selon le cas, que I’oeuvre soit g preststions
) . “performer’s
ou non éncore protégée ou — sauf pour 1a  performance”
lecture — déja fixée sous une forme maté-
rielle quelconque :

a) ’exécution ou la représentation en di- 5
rect d’une oeuvre artistique, dramatique
ou musicale;

b) la récitation ou la Ieclure en -direct
d’une oeuvre littéraire;

¢) I'improvisation artistique, dramatique, 10 -
musicale ou littéraire en direct, inspirée ou

“treaty country means a Berne Convention
country, UCC country or WTO Mcmber;.

non d’une oeuvre préexistante.

La préscn(e définition ne vise les oeuvres ar-
tistiques qu’en ce qui touche la télécommu-
nication prévue 3 Palinéa 14.01(1)c) etlS

UCC country™ means a country that is a 15 ‘autorisation par I'artiste interprete de celle-

party to the Universal Copyright Conven-
tion, adopted on September 6, 1952 in Ge- -
neva, Switzerland, or to that Convention
as revised in Paris, France on July 24,
19715 . 20
“WTO Member” means a Member of the
World Trade Organization as defined in
subsection 2(1) of the World Trade Or-
ganization Agreement Implementation
Act. o 25

(4) Section 2 of the French version of the
Act'is amended by adding the following in
alphabetlcal order:

« artiste interpréte » Tout artiste interpréte ou
exécutant. 30

(4) L’article 2 de la version frangaise de la .

. méme loi_est modifié par adjonction, selon

I’ordre alphabétique, de ce qui suit : .20
« artiste interpréte » Tout artiste interpréte ou "+ artiste
: .interpréte »
exécutant. Freach version
only




Amendments Yo the Copyright Act

'Sub-dause 56(3) “This subclause adds to s. 2 of the Act'the- new definition.of

performers’ rights created by the Bill. This definition is different than the definition"of

"performers’ performance® which defines the subject ‘mattef to be protected by the new .

"performance” as it.is meant to protect the live performance of works that are not fixed
(such.as folklore), as well as the live performance of works in the publ;c domain. This \

A deﬁnmon ‘applies: solely with respect to the new performers rlghts

Thls subclause also adds tos. 2 the: new defuunon of "treaty country", which w1ll

" now include countrles that are members of Berné, UCC or WTO. Moreover
‘rather than rcstatmg, ‘when relevant, all three: conventlons throughout the. Act they
are ‘condensed. ifito-one shortzned deﬁmtlon

This subclause also adds to s. 2 the néw deﬁmt:ons of "UCC country” and "WTO
member". -As the' Act will now refer to three treaties, these definitions are meant

to facilitate the differentiation between treaty members. Moreover, sifice some

sections of the Bill do not refer to all three treaties, but. specnﬁcally ‘include only

' one.or two of the three, these definitions facilitite the referénce to pamcular
: treanes

Sub-clause 56(4) ‘This subclause adds to s: 2 of the French vérsion of the Act’ t.’ne new
definition of "artiste interprte”, which serves to condense the term "artiste interpréte: ou

© exécutant”, Wthh is the French equivalent of performer
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'I993 c: 44, 5.
‘57(]) :

Conditions:for
subsisience of

copyrighs..

57. (1) Subsections.5(1) and (1:1) of the- 57. (1) Les paragraphes 5(1) et (1.1) deda 1993, ch.44,

Act.are replaced by the following: méme loi sont remplacés par ce qui suit : pue S0
5, (l) Siibject fo this’ Act, copyright shall’ 5. (1) Sous réserve des.autres dispositions 25 f‘;’;ﬂ;’;ﬁ’;’;#u :

subsist- in Canada, for theé term hereinafter de la’ présenle loi, le droit d’auteur existe au  groir d’auteur

. mentioned, in every original literary, dra- 35Canada; péndant la durée - mcnUonnée ci-

matic, musical and artistic work if any oncof apres, sur touié ceuvre liftéraire, dramat:quc.

the foilowmg conditions is-met: musicalé ou artistique ongmale si Pune des
(a) in‘the case of any work, whethier pub condmons sujvantes est réalisée , 30
fished or unpublished, including a-cine- a) pour: toille oeuvre _publiée on non. y
matqgfaPh thie ;author was, at the date of 40 - : COMPEIS Une. ceuvre. cmématograph;que,
,(he‘;mak.mg ofthe work, B _ Iauteurétail; ala date dé sa création, sujet

_bnlanmque, cuoyen. sujet ou résident ha-
bituel d"un pays signataire ou avait:sa rési- 3§
dence: dans les myaumes et-territoires de

- (i) a British subject,

_ ) Sa Majes(é

(i) a.citizen or-subject of ; or a person 1b) -dans Ié cas d’une ceuvre cinématogra-
. :ordinarily resident~iﬁ,-'a treaty: country, - phique — publiée ou noh —; 4 la date deé:

or , s’ création, 1é sidge social du producteur.

- était dans un pays signataire ou le produc:
teur était-sujet britannique, ‘citoyen, sujet 5
ou résident habituel d’un tel pays'ou ayait

() in the casé of a cmematograph wheth- sa résidence dans les royaumes et terri--

er-published or unpublished, the maker, at toirés-de Sa Majesté;

the date of the maki f lh to-
' ¢. making of the cincmato ¢) s'il 5’ agn d’une 0euvre*pubhée, y com- |

graph
ris’ une. ocuvre cinématographique, sclon lO
(i) ifa corporation, had its headquartcrs 10 fe cas grapiia

ina l'eﬂ[! CDUI’I[I’Y, -or

(iii) remdent within Her Majcsiy s
;Realms -and Territories; 5

. oo (i) en ce qui louch'c'la misé 2 la disposi-
@i)ifa natural person; was : tion du public d’exemplaires. de 1'ogu-
(A) a British subject; . vre, elle I’a été:en premier lieu dans les

royaumes et 1ermitoires de Sa Ma]esté ouls
) dans un pays signataire, en quantité suf-
3r;i|2?nly rwdem in, a treaty coun- 13 fisante pour satisfaire la demande raj-
o sonnable-.du publtc, compte tenu de la
(C) a I'ESIdeni within. HET Ma_lesly 5 nature:deé I'oeuvre,

"Realms and’ Territories; or

.(B)a ciuzen or suhjecl of ora 'person

- (i) env.ce quitouche I’ éd:f’cauon ‘d’une 20
(c) in the case of a published work, includ- -oeuvre: architecturale.ou I'incorporation
lng,acmcmalograph. 20 . d'une oeuvre artistique a celle-ci, elle

(i) in reldtion to paragraph 4(1)(d), the I'a ét€ en premier lieu dans 1'un des
first publication in such a quantity as to lieux meritionnés‘aii sous-alinéa (i):
sausfy the. reasonable demands of the. '
public, having regard to the nature of
the work.hoccurred within Her Majesty’s 25
Realms and Terrllones or 'in a treaty

~country, or-

‘(i) .in ‘relation to paragraph- 4(1)(b) or
(e the Frsl _publication occurred within:
‘Her Majesty s Realms and Terrtlorles or 30
'in a freaty country.




" Amendments 1o the Copyright Act

Clause 57 - Retrosp?ctive p'_rotec'tion, ete.

Sub-clause 5§7(1): This subclause replaces subsections 45('1) and (1.1) of the Act by
replacing the term "Berne Convention country” with the term "treaty country” in order to
* . add the UCC and the WTO.
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Protection for '
older works

Limitation

First publice-
tion

1993,¢.15,8. .

2,¢c.44,s.
SU1)

Minister may
extend . |

copyright 1o
‘other countries

(1 .01) For the purposes of subsection (1), (1.01) Pour I'application du pagagraphg 25 Présomption.

a country that becomes a Berne Convention (1), le pays qui devient un pays partie 2 la

country or a WTO Member after thé date of ° [Convention de Berne ou un membre d_g

the making or publication of a'work shall, as 35[1'OMC apres la date de création ou de publi-

of becoming a Berne Convention country or [cation de I’oeuvre -est réputé avoir adhéré a

WTO Member; as the case may be, be [la convention. ou étre devenu membre de 30

deemed to have been a Berne Convention [I’OMC, selon le cas, 2 compter de cette date,

country or WTO Member at the date of the |sous réserve du paragraphe « 02) et de I'ar-

making or pubhcauon of the work, subject to40jticle 29 ’

‘| copyright protection in Canada on a work

subsection (1 02) and section 29.

(1.02) Subsecuon (1.01) does not confer . (1.02) Le paragraphe (1.01) ne confere au-  Réserve
' un droit A la protection d’'une oeuvre au 35
whose term of copyrlgh( protection in the [Canada lorsque la durée de protection accor-
country referred 1o in.that subsection had ex- 45/dée par le pays visé a expiré avant que celui-
pired before that.country became a Berne .Ici ne devienne un pays partie 2 la Conventlon
Convention country or WTO Member, as the . lge Berne ou un membre de I'OMC, sel selon le
case may be. as.

(1.1) The first publication described in (1.1) Méme quand I’oeuvre a été publiée "m‘;g’;oﬂ
subparagraph (1)(c)(i) or (ii) shall be deemed en premier lieu ailleurs que dans un des lieux P
to have occurred within Her Majesty’s Smentionnés au sous-alinéa (1)c)(i), la pre- 5
Realms and Territories or in a treaty country  miére publication est réputée étre- survenue
notwithstanding that it in fact occurred pre- - dans I'un de ceux-ci si I'intervalle entre les
viously elsewhere, if the interval between deux publications n’exceéde pas trente jours
those two publications did not exceed thirty ou toute période plus longue qui peut étre
days or such longer period as may be fixed 10 fixée par décret. 10 -
by order in council. . :

(2) ‘Subsections 5(2) and (2.1) of the Act . (2) Les par;agl"apha 5(2) et (2.1) de la 1993,ch.13,

are replaced by the following: méme loi sont remplacés par ce quisuit: . :?_' :.,195?1::1?
(2) Where the Minister certifies by notice, - (2) Si le ministre certifie par avis, publié Etendue du
droit d'suteurd

published in the Canada Gazette, that any 15 dans la Gazette du Canada, qu’un pays autre  g'gutres pays
country that is not a treaty country grants or qu’un pays signataire accorde ou s’est en- 15
has undertaken to grant, either by treaty, gagé 2 accorder, par traité, convention, con-
convention, agreement or law, to citizens'of trat ou loi, aux' citoyens du Canada les
Canada, the benefit of copyright on substan-  avantages du droit d’auteur aux conditions
tially the same basis as to its own citizens or 20 sensiblement les mémes qu’a ses propres ci-
copyright protection substantially equal 'to  toyens, ou une protection de droit d’auteur 20
that conferred by this Act, the country shall, réellement équivalente 2 celle que garantit la
for the purpose of the rights conferred by this  présente loi, ce pays est traité, pour 1'objet
Act, be treated as if it were a country to des droits conférés par la présente loi,
which this Act extends, and the Minister may. 25 comme s’il était un pays tombant sous I’ap-
give a certificate, notwithstanding that the pllcauon de la.présente loi; et il est loisible 25
remedies for enforcing the rights, or the re: "au ministre de délivrer ce certificat, bien que
strictions on the importation of copies of .les recours pour assufer I’exercice du droit
works, under the law of such country, differ  d’auteur, ou les restrictions sur I'importation

_from those in this Act. 30d’exemplaires des oeuvres, aux termes de la

loi de ce pays, different de ceux que prévoit 30
la présente loi.

—ae
..

¢ ——

..,_...




Amendments to the Copyright Act

Subsection 5(1.01) provides retrospective copyright protection for works created
by authors of WTO Members and Berne Convention countries prior to those

.countries acceding to the Berne Convention or the WTO, as required by Article
70(2) of TRIPS, which incorporates by reference the retrospectmty requnrement

of Article 18 of the Berne Convention.

Subsection 5(1.02) limits the retrospectivity offered in subsection 5(1.01) so as not
to apply to works in the public domain. '

Sub-clause 57(2): Thls subclause replaces subsections 5(2) and (2 1) of Act in order to
introduce the term "tréaty country " in order to include all three treaties.
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1993,¢c. 44, 5.
57(2)

Reciprocity

protection
preserved

Performer's
righta (post-
WTO perform-
ances) -

Interpretation

Restriction

" (3) Subsection 5(7) of the Act is replaced |

by the following:

'(7) For greater certainty, the protection to
which a work is entitled by virtue of a notice

(3) Le paragraphe 5(7) de la méme loi est
remplacé par ce qui suit :

(7) 1! est entendu que le fait, pour-le pays

" visé, de devenir un pays signataire ne modi- 3

published under subsection (2), or under that 35 fie en rien la protection conférée par I'avis

. subsection as it read at any time before the
coming into force of this subsection, is not .

affected by reason only of the country in
question becoming a treaty country.

publié-conformément au paragraphe (2), en
son état ‘actuel ou en tout état antérieur 2
I’entrée en vigueur du présent paragraphe.

1893, ch. 44,

par. 57(2)

Protection du
ceni‘ﬁcal

58. The Act is amended by addmg the40 58. La méme loi est modifiée par adjonc- 40 .

following after section 14:

. PERFORME'Rs' RIGHTS

'14.01 (1) Where a berformer‘s perform-
ance takes place in a country that is a WTO
Member, on or after the later of the day on

which this section comes into force and the

day on which that country becomes a WTO .
Member, the performer has the sole right

-(a) to fix the performer’s performanceé, or
any substantial part thereof, by means of a

record, perforated roll or other contrivance °

by means of which sounds may be
mechamcally rcproduced

(b)) to reproduce

(i) the fixation described in paragraph
(a), or any substantial part thereof, and

(ii) any reproduction of that fixation, or
any substantial part of such reproduc-
tion,

where that fixation was made without the
performer’s consent, and

(¢) to communicate the performer’s per-
formance, or any substantial part thereof,
to the public by telecommunication at the
time of the performer’s performance,

and to.authorize any such acts.

(2) For the purpose of paragraph (1)(c),
persons who occupy apartments, hotel rooms
or dwelling units situated in the same build-
ing are part of the public-and a communica
tion intended to be received exclusively by

_|such persons.is a communication to the pub-

lic.

(3) For the purpose of paragraph (i)(c), a
person whose only act in respect of the com-

| munication of a performer’s performance -to

the public consists of providing the means of
telecommunication necessary for another
person to so communicate the performer’s
performance does not communicate that per-

former’s performance to the public.

tion, apres Particle 14, de ce qui suit :

DROITS DEL .ARATISTE INTBRPRETE

14.01 (1) La prestation qui a lieu dans un
pays membre de I'OMC aprés 1'entrée en vi-
gueur du présent article confere 2 I'artiste

Prestation dans
un pays
membre de
1'oOMC

interpréte 2 compter de cette date ou, si elle
est postérieure, de la date od le pays est de-
venu membre de I'OMC, le droit exclusif :

a) de fixer la prestation, ou une partie im-
5 portante de celle-ci, au moyen d’une em-
preinte, d’un rouleau "perforé ou autre
‘organe 2 I'aide duquel des sons peuvent
étre reproduits mécaniquement;

b) si la fixation visée 2 1'alinéa a) a éré

10| faite sans son autorisation, soit d’en repro- 10

duire la totalité ou une partie importante,
partie importante; .
¢) de communiquer au public en dlrcct par

15 ‘partie importante de celle-ci.
11 a aussi le droit d’ autoriser ces actes.

20| .

(2) Pour I’application de 1'alinéa (1)¢),

d’hotel, et la communication qui leur est ex-
clusivement destinée est une communication
au public.

30jpublic au titre de 1'alinéa (1)c) la personne
qui ne fait que fournir a un tiers les moyens
de €lécommunication nécessaires pour que
celui-ci I’effectue. X

35

soit-d’en copier toute reproduction ou une

font partie du public les personnes qui occu- .
pent les locaux d’un méme immeuble d’habi- 20
-25|tation, te!l un appartement ou une chambre

télécommunication, la prestation ou une 15

" Précision

(3) N’effectue pas une communication au 2§ Restriction

i
'
t




Amendments to the Copyright Act

Sub-clause 57(3)- This.subclause replaces subsection 5(75 of the Act by replacing the :
term "Berne Convention country” with the term "treaty country” in order to add
Universal Copyright Convention (UCC) and WTO:

Clause 58

This clause mtroduces the basic protectlon for performer s performances

The protection is granted only to performances glven in WTO countries (including
Canada).

Paragraph 14. Ol(l)(a) provides that it is an infringement to make an unauthorized audio
recording of a performance, e.g.-a recording by means of an audio tape recorder or an
audio cassette recorder. ,

‘ Paragraph 14.01(1)(b) provides that it is an infringement to make an unauthorized copy of -
L an unauthorized fixation, i.e. a "bootleg” copy, of a performance.
It is not an mfrmgement of this provision to make an unauthorized or mfrmgmg copy of a

' recordmg with the performer’s consent

Paragraph 14.01(c) provides that it is an infringement to communicate a live radio or
television broadcast or live cable transmission of a performance without the consent of the

performer.

“Subsecuon 14.01(2) establishes that commurucatlons of performances to certain residences
are communications to the public.

Subsection 14. 01(3) provides that those who simply provide telecommumcatlons services
are not thereby infringing performer s rights.

WTO Agreement Implementation Act . ' ] . Clause-By-Clause Guide




conferred by this Act, and no grant of an
interest in su¢h a right by licence, affects the 10|
right of the performer o

(a) to prevent the reproduction of

(i) any fixation of the performer’s per-
formance, or any reproduction of such a
fixation, and " 15

(ii) any substantial part of such a fixa-
tion or reproduction,

where the fixation was made without the
performer’s consent; and

(b) to prevent the importation into Canada, 20
for sale or hire, of any fixation of the per-
former’s performance; or any reproduction

Performer’s .(4) Where a performer’s perfox;mance took | (4) La presiation qui a lieu dans un pays 30 Prestation non
G?%'b‘,ﬁ:’,’?;m place in a country before the later of the day |avant soit I'entrée en vigueur du présent arti-  paragraphe (1)
ances) on which this section comes into force and lcle, soit, si elle est postérieure, la date ol le
the day on which that country becomes a40[pays devient membre de I'OMC, confere a
WTO Member, the performer has, commenc-  |’artiste interpréte, & compter de la-date ap-
ing on the later of those two days, the sole [plicable, le droit exclusif d’exécuter et d’au- 35
right described in paragraph (1)(b) and the |toriser lgs actes visés i I’alinéa (l)b)f
sole right to authorize any such act. Co
::r';:r“’;r.s . (5_) The rights épnferred by this ‘section 45 (5) Les droits accordés par le présent arti-  Durée de
rights ‘|subsist for the remainder of the calendar year [cle subsistent jusqu’a la fin de la cinquan-  P*'*"°"
in which the performer’s performance takes :
place and a period of fifty years following |titme année saivant celle o1 la prestation de
the end of that calendar year. ' I'artiste interpréte a eu lieu. :
Assignment of '(6) Subsections 13(4) and '14(3) apply in |- (6) Les parégraphes 13(4) et 14(3) s”appli- Cession
:f,'}:,:’:m respect of a performer’s right conferred by uent aux droits de l'?mste‘\_mteljpréle t’:on- .
this Act, in the same way that they apply in S5|férés par la présente loi au méme titre qu h la §
respect of assignment -of copyright and ession d’un drojt d’auteur ou la concession
grants of interests in copyright by licence. ar licence d’un intérét dans ce droit.
\
Limitation (7) No assignment of a performer’s right (7) Méme en cas de cession d’un droit qui  Réserve

lui est conféré par la présente loi, ou de con-
cession par licence d’un intérét dans ce droit, 10
Iartiste interprete peut encore empécher :

- a) si la fixation a été faite sans son autori-
sation, soit la reproduction de toute fixa-
tion de sa prestation ou d’une partie
importante de cette fixation, soit la copie 15
d’une reproduction d’une telle fixation ou
d’une partie importante de cette reproduc-
tion;

b).I'importation au Canada, pour la vente
ou la location, de toute fixation de sa pres- 20
tation — ou reproduction d'une telle fixa- '
tion — qui; 2 la connaissance - de
I'importateur, a été faite sans son autorisa-

of such a fixation, that to the knowledge of
the importer was made without the per-
former’s consent. : 25

tion.




Améndm_ems to the Cépyﬁght Act

Subsection 14. 01(4) provides that once this right becomes effectlve in a particular
country, either because it is an original member of the WTO or because it joins later, it is -
an infringement after that date to make an unauthorized reproducnon of an unauthonzed
ﬁxatlon i.e. a "bootleg copy", made prior to that date. :

Subsection 14.01(5) provides that the performer’s right lasts for fifty years.

Subsection 14.01(6) ensures that the full assignability of the performer’s right in the same
way as copyright [subject to subsection 14.01(7)].

Subsection 14. 01(7) ensures that despite any licence or assignment the performer will
always retain the right to prevent the reproductlon or importation of an unauthorized
recording.

WIO Agreement Implementation Act ~ Clause-By-Clause Guide



?&ﬁ;.‘)’: 10@h 59, The heading before section' 16 and

17(F); 1993, c. Sections 16 to 26 of the Act are repealed.
44,35.62,63 - - -

60, The Act is amended by adding the
following after section 28.01:

INFRINGEMENT OF PERFORMERS’ RIGHTS

28.02 (1) A performer’s right in a per-30

Infringement

:;;:frfmm" ’_ former’s performance shall be deemed to be .
infringed by any person who, without the
consent -of the owner of the performer's
right, does anything that, by virtue of section
14.01, only the performer has the right to do. 35

Acts not (2) The following acts do not constitute an

constituting

infringement of a performer’s right in a per-

infringement )
former's performance:

(a) any fair dealing with the performer’s
performance, a fixation thereof or a repro- 40

abroges.

59. L’lntertitre précédant P’article 16 et 25LR.,ch. 10(4°

les articles 16 & 26 de la méme loi sont ::{p'%;n ch”

44, ant. 62 ¢t 63

60. La méme loi est modifiée par adjonc-

tion, apres I’article 28.01, de ce qui suit :

VIOLATION DES DROITS DE L’ ARTISTE
INTERPRETE

28. 02 (1) Est réputé une violation des 30 Violation
droits de |'artiste interpréte tout acte sur le-
quel il a un droit exclusif en vertu de I’article
14.01 accompli sans le consentement du titu-

: laire‘de ces droits.

Cas de non-

(2) Ne constituent pas une vnolatlon des 35
vnolunon

droits de I'artiste interpréte :

a) I'utilisation équitable de sa prestation,
la fixation de celle-ci ou la reproduction’
de la fixation a des fins d’étude privée, de

duction of the fixation, for the purposes of
private study, research, criticism, review
or newspaper summary;

(b) the making: of a lemporary fixation of
the performer’s performance for the pur-
pose of doing an act permitted by para- §
graph 27(2)(e);

(c) reproducing a fixation of the perform-
er’s performance for the purpose.of doing
an act permitted by paragraph 27(2)(h),
(), () or (k); and 10

(d) the retransmission of the performer’s
performance where, by virtue of subsec-
tion 28.01(2), the retransmission is not an

_recherche, de critique, de compte rendu ou 40
de préparauon d’un résumé destmé aux '
journaux;

b) la fixation temporaire de sa prestation
. en vue de faire un acte autorisé par I"alinéa
27(2)e); ‘ 5

c) la reproduction de toute fixation de sa
prestation en vue de faire un acte autorisé
par les alinéas 27(2)h), i), j) ou k);

d) la retransmission de sa prestation lors-. |
que, par application du -paragraphe 10
28.01(2), elle ne constitue pas une vnola-
tion du droit d’auteur.

infringement of copyright.

!
t




Amendments to the Copyright Act’

Clause 59 - repeal of compulsory liceriring Jor books and serial publications

This clause’ repeals the compulsory licence to prmt or publish a book-in Canada and the
compulsory licence to publish a book in serial form. They were rarely if ever used. It
appears that these compulsory licences were inconsistent with the reproduction right
granted under Article 9 of the Berne Convention. They also applied only to works by
Canadian authors.and were therefore an inappropriate discrimination against Canadians.

Clause 60

Subsection 28.02(1) establishes the general principles for determirring the infringement of |
the performer’s right.

Subsection 28. 02(2) establishes certain limited exceptions. Paragraphs (2)@), (b) & (c)
are based upon some of the exceptxons in's. 27(2) of the Copyright Act.

Paragraph 2(a) is based upon the fair- deahng provnsxon in 5.27(2)(a) & (a.1) of the Act:

Paragraph 2(b) allows the making ofa temporary fixation of a lecture delivered in public
for purposes of reporting the lecture in.a newspaper. It allows a newspaper journalist to
make a temporary audio recording of a publlc lecture for purposes of writing a report on
it.

Paragraph 2(c) allows the reproduction of ‘a fixation -for purposes of section 14 of the
Cultural Property Export and Import Act, the Access 10 Information Act, the Privacy Act
and section 8 of the National Archzves of Canada Act. ‘

-

Paragraph 2(d) narrows the acope of new s.14. 01(1)(c). | It provides that the right of the
performer to control telecommunication to the public does not extend to legitimate cable

retransmissions.

- WTO Agreement Implementation Act Clause-By-Clause Guide



* Infringement
by personal
action

Certain rights
and interests
protected

Compensation

Limitation

" (3) A performer’s right in a performer’s 15
performance shall be deemed to be infringed
by any person who

‘(a) sells or lets for hire, or by way of trade
. exposes or offers for sale or hire,

(b) distributes, either for the purposes of 20
trade-or to such an extent as to affect prej-
udicially the .owner of the performer's
right, :

(c) by way of trade exhibits in public, or

((i) imports for sale or hire into Canada, 25

any fixation of the performer’s performance,
or any reproduction of such a fixation, that to
the knowledge of that person infringes the
performer’s right.

28.03 (1) Notwithstanding subsections 30
28.02(1) and (3), where a person has, before
the ‘later of .the day on which this section
comes into force and the day on which a
country. becomes a WTO Member, incurred
an expenditure or_liability in connection 35
with, or in preparation for, the doing of an’
act that would have infringed a performer’s
right under this Act commencing on the later
of those two days, had that country been a
WTO member, any right or interest of that 40
person that ‘ '

(a) arises from or in .connection' with the
doing of that act, and :

(b) is s‘ubsisting and valuable on the later
of those two days.

is not prejudiced or diminished by reason on-
ly that that country has become a WTO
member, except as provided by an order of
the Board made under subsection 70.8(3). ‘

_ (2) Notwithstanding subsection (1), a per--.
son’s right or interest that is protected by

45

Ln

Violation par
action person-
nelle

(3) Est considéré comme ayant porté at- .
teinte aux droits:de I'artiste interpréte qui-
conque, .sachant qu'une fixation de lal5
prestation — ou une reproduction d'une telle
fixation — viole ces droits, accomplit I"un
des actes suivants : -

a) la vend ou la loue, ou commercialement

la met ou I'offre en vente ou en location; 20

b) la met en circulation, soit dans un but,
commercial, soit de fagon 2 porter préju-
dice au titulaire de ces droits;

c) I'expose commercialement en public;

d) I'importe pour la vente ou la location au 25
Canada. :

Protection de
certains droits
et intéréis

28.03 (1) Par dérogation aux paragraphes
28.02(1) et (3), lorsque, avant la date d’en-
trée en vigueur du présent article ou, si elle
est postérieure, celle ol un pays devient 30
membre de I'OMC, une personne a fait des
dépenses ou contracté d’autres obligations
relatives 3 1’exécution d’un acte qui, accom-
pli apres cette date, violerait les droits de
I’artiste interprite conférés par la présente 35
loi, le seul fait que ce pays soit devenu mem- -
bre de 1’OMC ne porte pas atteinte aux droits
ou intéréts de cette personne, qui, d’une part,
sont nés ou résultent de I'exécution de cet
acte et, -d’autre part, sont valables A cette 40
date, sauf dans la mesure prévue par une or-
donnance de la Commission rendue en appli-
cation du paragraphe 70.8(3).

(2)  Toutefois, les droits ou intéréts’ pro- Indcmnisation

tégés en application du paragraphe (1) s’étei-

that subsection terminates if and when the
owner of the performer’s right pays that per-
son such compensation as is agreed to be-

nent lorsque le titulaire des droits . de
I'artiste interprite verse & cette personne une
indemnité convenue par les deux parties, la- 5 -

tween the parties or, failing agreement, as is 10iquelle, & défaut d’entente, est détermi?ée par
determined by the Board in accordance with |la Commission conformément a ["article -

section.70.8. ~ .

(3) Nothing in subsections (1) and (2) af-
fects any right of a performer available in
law or equity.

70.8.

'(3) Les paragraphes (1) et (2) ne portent Réserve.
pas atteinte aux droits dont dispose Iartiste 10 -

15linterprete en droit 6u en equity.




Amendments to the Copyright Act

Subsection 28.02(3) is based on subsection 27(4) of the current Act. It prevents the
commercial sale, distribution or importation of unauthorized copies of a performance.
However, unlike séction 27(4) it does not prevent the importation or distribution of ‘
authorized foreign copies which are imported without the consent of the rlghts holder in
Canada : >

Section 28.03 gives users certain rights as a result of pre-1996 performances becoming
protected because of Canada’s lmplementatlon of the TRIPS agreement. Since the term
of protection may invelve a retrospective application, it is necessary to protect the
reliance interests of good faith users. Performers are obhged to compensate. such users
“for the termination of their interests, and if the amount of conipensation is not agreed
upon, it will be set by the Copyright Board.

Subsection 28. 03(3) provides that nothing in this section llrmts any remedles that might be
available outside the Copyright Act.

WITO Agreement Implementdtion Act . — ] Clause-By-Clause Guide .



_ Cenainrights '
and interests
pritected

27(1), (4) and (5) and sections 28.1 and 28.2,

|preparation for, the doing of an act that

‘61. The Act is amended by addmg the
followmg after section 28.2:

COMPENSATION FOR RESTORATION OF
COPYRIGHT OR MORAL RIGHTS

29. (l)' Notwithstanding  subsections

where a person has, before a counlry be- 20
comes a treaty country, incurred an expendi-

-61. La._n-iéme Io'i est 'modiﬁée‘ per adjonc-

tion, apres ’article 28.2, de ce qui suit :

. INDEMNISATION D'OBTENTION DU DROIT
D’'AUTEUR OU DES DROITS MORAUX
Protection de

29. (1) Par dérogation’ aux paragraphes
7(1), (4) et (5) et aux articles 28.1 et 28.2, 15 & imirn

lorsque,.avant la date ol un pays devient un

pays signataire, une personne a fait des dé-

ture or liability in connection with, -or in

would have infringed the copyright owner's.
copyright or the author’s ‘moral rights had 25
that country been a treaty country, any right

" | or interest of that person that

. Compensation

(a) arises from or in connection with the
doing of that act, and -

(b) is subsisting and valuable at the time 30
when that country becomes a treaty coun-
is not prejudiced or diminished by reason on-
ly that that country has become a treaty-
country, except -as provided by an order of 35
the Board made under subsection 70.8(3).

(2) No'lwithstandidg subsection (I); a per- |
son’s right or interest that is protected by -

"| that subsecuon terminates, as against the
copyright owner or the author, if and when 40|lorsque 1'un ou I'autre, selon le cas, verse A

the copyright owner or the author, as the case
may be, pays that person such compensation
as is agreed to between the parties or, failing
agreement; as is determined by the Board in

penses ou contracté d’autres obligations re- .
latives a I’exécution d’un acte qui, accompli

-laprés cette date, violerait le droit d"auteur du 20

titulaire ‘ou les droits moraux de I'auteur, e
seul” fait que ce pays soit devenu un pays
signataire ne porte pas atteinte aux droits ou
intéréts de cette personne, qui, d’une part,
ont. nés ou résultent de V'exécution de cet 25
cte et, d’autre part, sont valables 2 cette -
date, sauf dans la mesure prévue par une-or-
donnance de la Commission rendue en appli-
cation du paragraphe 70.8(3). :

tégés en application du paragraphe.(1) s"étei- .
nent A I'égard du titulaire ou de I'auteur

ette personne une indemnité convenue' par
les deux parties, laquellie, 2 défaut d’entente, 35
st déterminée par la Commission confor-
mément a Iarticle 70.8.

accordance with section 70.8.° 45

(2) Toutefois, les droits ou intéréts pro- 30‘“““"1"mloﬂ .

|
1

1
,
4
i

Juu.




Amendments to the Copyright Act

Clause 61 - Compensation for the Restoration of Copjn’ght,or Moral Rights

Section 29 is meant to preserve thé rights of persons who, in good faith, incurred
expenditures or liabilities with respect to the reproduction or other use of foreign
works which were created by authors of WTO or Berne Convention countries
prior to retrospective protection being given to such works in Canada.

Copyfight owners or authors are obliged to compensate such users for the

termination of their interests, and if the amount of compensation-is not agreed
upon, it will be set by the Copyright Board.

WIO Agreement Implementation Act _ Clause-By-Clause Guide



' Performers’

rights

- Limitation

Other partics
may be joined

Protection of
separate rights

62. Section 34 of the Act is amended by .
adding the followmg after subsection (1):

(I.OI) In any’ proceedmgs for an infringe-
ment of a performer’s right, the court may,
subject to subsection '(1.02), grant to the
owner of the performer’s right all remedies
by way of injunction, damages, accounts or
delivery up and otherwise that are or may be
conferred by law for the infringement of a
right.

A

10

(1.02) Where a performer has assigned to
any extent a performer’s right, or has granted
an interést in a pe,rformer's right by licence,
and subsequently institutes proceedings de-

-|scribed in paragraph 14.01(7)(a) or (b), the 15

court may not grant to the performer, in rela-
tion to the right assigned or interest gramed
any remedy otherwise than by way of injunc-
tion-or.delivery up.

(1.03) In any proceedings for an infringe- 20
ment of a performer’s right, the court may,
on application by the performer, an assignee
of the performér’s right, a person to whom an
intérest in the performer’s right has been
granted by licence, or the defendant, order 25
such other parties to be joined in the pro-
ceedings as the court considers necessary.

63. Section 36 of the Act is renumbered
as subsection 36(1) and is amended by ad-

ding the following: 30

(2) Subsection (1) applies in respect of a

|performer and’ in respect of the owner of a

performer’s right conferred by this Act, in
the same way that that subsection appliés in

respect of the persons described therein. 35

62, Larticle:34 de laméme loi est modifié
par adjonctio’n, aprés le paragraphe (1), de
ce qun suit :

|« Ol) Le lnbunal saisi d'un recours en P;::::::e :
violation des droits de Iartiste interpréte, S interpréte

peut, sous réserve du paragraphe (1.02), ac-
corder au titulaire de ces droits lés répara-
tions qu'il pourrait accorder par voie
d’injonction, de dommages-intéréts, de red-
dition de compte, de restitution ou autre- 10
ment, et que la loi prévoit ou peut prévoir
pour la violation d’un droit.

(1.02) Le tribunal, saisi d’un recours en
violation des droits de I’artiste interpréte qui
lui sont reconnus par le paragraphe 14.01(7), 15
ne peut accorder A celui-ci que les répara-
tions qu’il pourrait accorder par voie d’in-
fionction ou de restitution. :

‘ Réserve

(1.03) Le tribunal, saisi d’un recours en .
violation des droits de [I’artiste interpréte, 20
peut, sur demande de ce dernier, du cessio_n-
naire de ces droits, du concessionnaire d’un
intérét concédé par licence dans ces droits ou
du défendeur, ordonner que d’autres parties
semblables se joignent aux procédures s’il 25
I’estime indiqué. :

tierce partic

63. L’article 36 de la méme loi devient le
paragraphe 36(1) et est modifié par adjonc-
tion de ce qui suit :

(2) Le paragraphe (1) s apphque a Partiste 30 ldem
interpréte et au titulaire des - droits de celui-ci
onférés par la présente loi au -méme titre
u’a I'égard des personnes qui y sont visées.

Jonction d'une




Amendments to the Copyright Act

Clause 62

ThlS clause grants,to the owner of the performer s right basnc cml remedles for .
mfrmgement :

: ‘Subsectlon 34(1.01) gives the owner of the performer s rnght the same basic civil
- remedles as are available to a copyright owner.

Subsection 34(1 02) provides that where both the performer and an assignee or licensee
have the right to sue, the performer is entitled only to an injunction or delivery-up but not
to damages or accounts. : o

Subsection 34(1.03) allows the court to order that other parties may be joined in an
infringement proceeding. '

Clause 63 |

. This clause ensures that assignees and licensees of a performer’s right are entitled to
enforce rights in their own name in the same way as assignees and licensees of copyright.
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64. Section 38 of the Act is renumbered " '64. L'article 38 de la méme lon-dewent le
as subsection 38(1) andis amended by ad- . paragraphe 38(1) et est modal'ie par. adjonc- 35

_ding the following: : . tion de ce qui suit :
gmm's“l""f' (2) In relation to a performer’s perform- (2) Toute fixation contrefaite de la presta- Ezlzlf“fn‘f des
reproductions | ance in respect of which a performer’s nght 40|tion encore protégée d’un artiste interprete, reproductions
et planches

toute reproduction contrefaite d’une telle
(@) all infringing fixations . |fixation ou toute planche ayant servi ou étant 40 :
Eng ’ destinée 2 servir 2 la fabrication d’une telle : ‘ X

(b) all infringing reproductions of a fixa- [reproduction est réputée &tre la propri€té du
tion, and - |titulaire du droit de I'artiste interprite; en -

and plates [ subsists,

. conséquence, celui-ci peut engager toute’ - i
(¢) all plates used or intended to be used |procédure en recouvrement de possession ou A l
for the purpose of making infringing re- |concernant l’usurpauon du droit de proprié- :

productions of a fixation té i .

shall be deemed to be the property of the °
ownér of the performer’s right, who accord- 5
ingly may take proceedings for the recovery
of the possession thereof or in respect of the
conversion thereof. ‘




e

© e—

Amendments to the Copyright Act

C[ausé 64

This clause deems infringing copies and plates to be the property ‘of the owner of the
performer’s right and creates the remedy of conversion (i.e., the ablllty to trace the

proceeds of the sale of such items).

WTO Agreement Implememaxion Act
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Offences and
punishment

65. The Act is amended by adding the
following after section 43:

43.1 (1) Every person who knowingly

(a) makes for sale or hire any infringing
fixation, or infringing reproduction there-
of, of a performer’s performance in re-
spect of which a perfonner s right15
subsists, . C

"(b) sells or lets for hire or by way of trade
exposes or offers for sale or hire any in-
fringing fixation, or infringing reproduc-
tion thereof, of a performer’s performance 20
in respect of which a performer’s right .
subsists, .

(c) distributes infringing fixations, or in-
fringing reproductions thereof, of a per-
former’'s performance in respect of which.25
a performer’s right subsists, either for the
purpose of trade or to such an extent as to
affect prejudicially the owner of the per-
former’s right,

(d) by way of trade exhlbns in public any 30
infringing fixation, or infringing reproduc-
tion thereof, of a performer’s performance

in respect of which a performer s right
subsists, or

(e) jmports for sale or hire into Canada any 35
“infringing fixation, or infringing reproduc-
tion thereof, of a performer’s performance

in respect of which a performer s nght
subsists

65. La méme loi est modifiée par adjonc-

10 tion, apres Particle 43, de ce qui suit : "5

43.1 (1) Commet- une mfracuon qui-

conque, scnemment :

a) produit, en vue de Ia vente ou de la

. location, une' fixation contrefaite de la
prestation encore protégée d’un artiste in- 10
terpréte ou une reproduction contrefaite de
cette fixation; '

—

" b) vend ou loue, ou commercialement met
ou offre en vente ou en location, une fixa-
tion contrefaite d’une.telle prestation ou 15
une reproduction contrefaite de cette fixa-
tion;

¢) met en circulation des fixations contre-
faites d’une telle prestation, ou des repro-
ductions contrefaites de ces fixations, soit 20
dans un but commercial, soit de fagon 2
porter préjudice au titulaire de I’artiste in-
terpréte;

d) expose commercialement en public une -
fixation contrefaite d’une telle prestation 25
ou une reproduction contrefaite de cette
fixation;

e) importe pour la vente ou la location, au
Canada, une fixation contrefaite d'une .
telle prestation ou une reproducuon con- 30
trefaite de cette fixation.

Le contrevenant encourt, sur déclarauon de
culpabilité par procédure sommaire, une

amende maximale de vingt-cinq mille dollars

is guilty of an offence and liable 40iet un emprisonnement maximal de six mois, 35

(/) on summary. conviction, to a fine not
exceeding twenty-five thousand dollars or
to imprisonment for a term not exceeding
six months or to both, or

(g) on conviction on indictment, to a fine 45
not exceeding one million dollars or to im-
prisonment for a term not exceeding five
years or to both. .

ou I’une de ces peines, ou, sur déclaration de
culpabilité par voie de mise en accusation,

une amende maximale d’un million de dol-
lars et un emprisonnement maximal de cinq
ans, ou "une de ces peines. 40

Infraction et
peines

——




. ‘ . Amendments to the Copyright Act

Clrzuse 65

This clause creates crumnal remedles w1th respect to the infringement of the performer 3
right.

" Subsection 43 1(1) creates criminal- remedles w1th respect to the commercial production,
distribution or unportatlon of infringing coples of performer s performances

.
Ca)
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Making or
possessing
plate —
offence and .
punishment

Power of court
to deal with
fixations,
reproductions
or plates

of an offence and hable

:

(2) Every person who knowingly makes or
possesses.any plate for the purpose of mak-
ing infringing reproductions of a fixation of
a performer’s performance in respect of -
which a performer’s right subsists is guilty

wn

" (a). on summary conviction, to a fine not

.exceeding twenty-five thousand dollars or ]0‘

to imprisonment for a term not exceeding
six months or to both; or

(b) on conviction on indictment, to a fine
not exceeding one million dollars or to im-
prisonment for a term not exceeding five 15
years or 1o both.’

(3) The court before whlch any proceed-
ings under this section are taken may, wheth-
er the alleged offender .is convxcted or not,
order that 20

(a) all fixations in the possession of the
-alleged offender that appear to it to be in-
fringing. fixations, :

(b) all reproduclionsh of the fixation in the
possession of the alleged offender that ap- 25

(2) Quiconque, sciemment, confectionne  Infractionset

ou poss¢de une planche destinée 2 la fabrica- - P onfection et
tion de reproductions contrefaites de toute  possession

fixation. de la prestation encore protégée
d’un artiste interprete commet une infraction §
et encourt, sur déclaration de culpabilité :-

a) par procédure sommaire, une amende
maximale de vingt-cinq mille.dollars et un
emprisonnement maximal de six mois, ou
I’'une de ces peines; 10

b) par voie de mise en accusation, une
amende maximale d’un million de dollars
et un empnsonnement maximal de cmq
ans, ou I’une de ces peines.

(3) Le tribunal devant lequel sont portées 15 Le tribunal

donner que toutes les fixations ou reproduc- -
tions en la possession de ce dernier, qu’il
estime étre des fixations ou reproductions 20
contrefaites ou des planches destinées 2 la
fabrication de reproductions contrefaites,
soient détruites ou remises entre les mains du
titulaire des droits de 1'artiste interpréte, ou

* pear to it to be infringing reproductions,
and

(c) all plates in the possession of the al-

- leged-offender that appear to it to be plates
for the purpose of making infringing re- 30
productions

be destroyed or delivered up to the owner of
the performer’s right or otherwise dealt with
as the court may think fit.

qu’il en soit autrement disposé A son gré. 25

ut disposer .
de telles pourstites peut, que le contrefacteur 5:. m.fi;m_
présumé soit déclaré coupable ou non, or-  reproductions

ou planches

'
|
1




Amendments to the Copyn'ght Act

Subsection 43. 1(2) creates criminal remedies for making or possessmg a plate for the
purpose of making mfrmgmg coples

Subsection 43.1(3) allows the court to order the destruction or delivery up of infringing
plates or copies. A

WTO Agreement Implementation Act . ' Clause-By-Clause Guide



Performer’s
performances

R.S..c.41 (3rd
Supp.), 5. 117

‘No importation
where right to
reproduce in
Canada granted

1993, c. 44, 1.
67(1) .

1993, ¢. 44; 1.
67(2)

1993, c. 44, 1.
67(3)

Application of .

provisions
regarding
importation

66. The heading before section 44 of the 35 66. L’intertitre précédant P’article 4dde -

Act is replaced by the following: la méme loi est remplacé par ce qui suit :
IMPORTATION .OF COPIES, FIXATIONS AND IMPORTATIONS D’EXEMPLAIRES; DE )
REPRODUCTIONS FIXATIONS ET DE REPRODUCTIONS
. 67. The Act is amended by adding the 67. La méme loi est modifiée par adjonc-
. following after section 44.1: . tion, aprés Iarticle 44.1, de ce qui suit :
44.2-Section 44.1 applies, with such modi- -44.2 L’article 44.1 s'apblique. avec les 30 Prestations

fications as the circumstances require, in re- 40fadaptations nécessaires, 2 la prestation de
spect of a performer’s performance, where a  [I’artiste interprite lorsqu’une fixation de
fixation of the performer’s performance, or a - [celle-ci ou une reproduction d'une telle fixa-

1reproduction of such a fixation, tion est importée au Canada — ou sur le
(a) is about to be imported into Canada, or [point de I'étre — sans étre dédouanée,’ T
has been imported into Canada but has not u’elle a été produite sans le consentement
yet been released; e celui-ci et que, A la connaissance de I'im-

' : . ' : portateur, elle aurait enfreint les droits de

:)lgf‘;lra:‘el:li::d“'llhom the consent of the I’artiste interprite si'elle avait été prodmte 5
! u Canada par cet importateur. -

(c) to the- knowledge of the importer,

would have infringed the performer’s right

if it.had been made in Canada by the im-

porter.

68. (1) Subsection 45(1) of the Act isre-10 68, (1) Le paragraphe 45(1) de Ia méme :’:’&&cni:lh
placed by the following: lo| est remplacé par ce qui suit : 7 e

45. (1) Where the owner of the copyright 45. (1) Lorsque le tjtulaire du droit d’au- :::e'm";

has by licence or otherwise granted the right  teur a, par licence ou autrement, accordé le 10 groji ge

to reproduce any book in.Canada, it shall not  droit de reproduire un livre au Canada, il npfodwwn
be lawful except as provided in subsections 15 n’est pas permis, sauf selon les dispositions

(3) and (4) to import into Canada copies of des paragraphes (3) et (4), d’importer au

the book, and the copies shall be deemed to  Canada des exemplaires de ce livre, et ces

be included in Schedule VII to the Customs  exemplaires sont réputés figurer 3 1’annexe 15

Tariff, and that Schedule applies according-  VII du Tarif des douanes, et celte annexe

ly. 20s’applique en conséquence. )

(2) Paragraph 45(3)(a) of the Act is re- (2) L’alinéa 45(3)a) de la méme loi est ':936-;("‘-)“-
placed by the following: remplacé par ce qui suit : par

(a) to import for the person’s own use not .a) d’importer pour son propre usage deux 20

more than two copies of any work pub- exemplaires au plus d’un ouvrage publié

lished in a treaty country; 25 dans un pays signataire;.

(3) Paragraph 45(3)(d) of the Act is re- (3) L’alinéa 45(3)d) de la méme loi est. '9936;("2-)“-
placed by the following: remplacé par ce qui suit : par. '

(d) to import any book lawfully printed in ‘d) d’importer tout livre Jégalement impri- 25

" a treaty country and published for circula- mé dans un pays signataire, et publié. en
tion among, and sale to, the public within30 vue d'y étre mis en clrculauon et vendu au -

that country. - ‘ public.

(4) Subsection 45(5) of the Act is replaced (4) Le paragraphe 45(5) de la méme Ioi ‘9936-,;(”3-)“-
by the following: est remplacé par ce qui suit : 30P"

(5) This section does not apply to any ~° (5) Le présent article ne s’applique pas‘a :3;:3::::1

work the author of which is a subject or citi- 35 une oeuvre dont I’auteur est sujet ou Citoyen  ions retatives

zen of a treaty country other than Canada. d’un pays signataire autre que le Canada. h - dl'importation




Amendments to the Copyright Act

Clause 66

"Clause 67

Clause 68 - Consequential Amendments

. sections of the Act dealing with those compulsory licenses are being repealed

This clause changes.the title above section 44 to reflect the fact that border measures now
cover infringing fixations and reproductions of performer’s performances

This clause creates border measures agamst the unportatlon of infringing fixations or-
reproductions. :

Sub-clause 68(1): This subclause amends s. 45(1) of the Act. l)y deleting the words "or
where a licence to reproduce the book has been. granted under this Act", because the

Sub-clause 68(2): This subclause amend_s paragraph 45(3)(a) of the Act by replacing the
term "his" with the term "the person’s” in order to modernize the Act. It also replaces
the term "Berne Conventlon country” with the term treaty country” in order to add UCC
and WTO.

Sub-clause 68(3): This subclause amends paragraph 45(3)(d) of the Act by replacing the
words "in the United Kingdom or in a Berne Convention country” with the term "treaty
country” in order to add UCC and WTO. :

Sub-clause 68(4): This .subclause amends subsection 45(5) of'the Act by replacing the
term "Berne Convention country” with the term "treaty country” in order to add the UCC

. and the WTO. It also deletes the term "British subject”, and replaces the words "other

than a Canadian citizen" with the words "other than Canada" in order generalize its

~ application to the countries of the three treaties.

WTO Agreement Implementation Act . : dawe—By—CIame Guide



Board may
détermine
compensation

Limitation

) “
Interim orders

‘| considers reasonable, having regard to all the

| party, make an interim order requiring a par- 20

69. The Act is amended by addxng the
following after section 70.7:

COMPBNSATION FOR RESTORATION OF
COPYRIGHT OR PERFQRMER'S RIGHT

70.8 (1) Subject to subsection (2), for the
purposes of subsections 28.03(2) and 29(2), 40
the Board may, on application by any of the.
parties referred to in one of those provisions,

determine the amount of the compensation
referred to in that provision that the Board

circumstances, mcludmg any judgment of a
court in an action between the partles for 5
enforcement of a right mentioned in subsec-
tion 28.03(3).

(2) The Board shall not proceed with .an -
application under subsection (1)

" (@) where a notice is filed with the Board 10
that an agreement touching the matters in
issue has been reached; or

(b) where a court action between the par-
ties for enforcement of a right mentioned -
in subsection 28.03(3) has been com- 15
menced but not finally concluded.

(3) Where the Board proceeds with an ap-
plication under subsection (1), it may, for the
purpose of avoiding serious prejudnce to any

. 69. La méme loi est modifiée par adjonc-
tion, apres I’article 70.7, de ce qui suit : 35

INDEMNISATION D' OBTENTION DU DROIT '
D’ AUTEUR OU DES DROITS D’ ARTISTE
lNTERPRETB

70.8 (1) Sous réserve du paragraphe (2). la
Commission peut, sur demande de 1'une ou
I'autre des parties visées aux.paragraphes .
28.03(2) ou 29(2), fixer I’indemnité & verser

qu’elie estime raisonnable, compte tenu des
icirconstances. Elle peut notamment prendre
en considération toute décision émanant
d’un tribunal dans une poursuite pourla re-
connaissance des droits visés au paragraphe S
28.03(3).

(2) Le dépdt auprés d’elle d"un avis faisant
état d'une entente conclue entre les parties
de méme que toute poursuite en cours pour la

raphe 28.03(3) opérent désaisissemeént de la
iCommission.

(3) La Commission saisic d’une demande
visée au paragraphe (1) peut, en vue d’éviter
de causer une préjudice grave a I'une ou 15
I’autre partie, rendre une ordonnance intéri- -

ty to refrain from doing any act described in
the order until the determination of compen--

sation is made under subsection (1).

70. ‘The French version of the Act is
amended by replacing the expression “pays 25
partie a la Convention” with the expression
“pays partie & la Convention de Berne” in
the following provisions:

(a) subsection 10(2); and
(b) section 11, - 30

maire afin de les empécher d’accomplir les
actes qui y sont visés avant que 1'indemnité
soit fixée conformément & ce paragraphe.

70. Dans les passages suivants de la ver- 20
sion frangaise de la méme loi, « pays partie &
la Convention» est remplacé par «pays
partie a la. Convention de Berne », avec les
adaptations necessalres -

reconnaissance des droits visés au para- 10

Indemnité
fixée par la
Commission

Réserve

Ordonnances
intérimaires

a) le paragraphe 10(2); - ‘ : 25‘

b) Particle 11.

{
3




Amendments to the Copyright Act

Clause A69 - Compensation for the Restoration of Copyright or Perfonners‘" Rights

This clause creates a new section 70.8 in the Act which establxshes confers the
. power on the Copyright Board to:

(i) determine compensation in applications for arbitration; and
(i) issue interim orders.
This clause is necessary because of the other provisions in the bill which require

compensation to be paid, ‘when terminating the- reliance interests of good faith prior users
" of copyrighted works or fixations and copies of performances.

Clause 70 -'C_onseq‘uential Amendment

This clause amends subsection 10(2) and section 11.of the French version of the
Act by replacing the term partle pays 2 la Convention" with the term "pays partie
2 la Convention de Berne" in-order to indicate clearly that only the Berne
Convention applles in these sectlons '

‘ ) .
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CUSTOMS ACT

CLAUSES 71.-73




" Ameéndments. to*the Customs Act

CUSTOMS ACT |

CLAUSES 71 -73

.Ovem'ew

" ‘The Customs Act prowdes the mechanism for the collection of: dutles and taxes imposed
on.imported. goods by .other. federal statutes, and for, the. enforcement of the many federal
' statutes that. prohiblt regulate or control unported and exported goods.

‘ F_edc.ra:l stamtesmnder‘wh]ch c_lut;;:s and taxes are’ 1mposed include the Customs Tariff, the
Special Import Measures Act, the' Excise Act and the Excise Tax Act. No duties or taxes
are imposed under the Customs Act i;self_. ‘

The Customs Act also provides-for drawbacks (refunds) of duties on imported. goods
based on the subsequent exportatlon of goads. (drawbacks are dlso included in the duty
rehef measures set out m the Cusioms Tanﬁ‘)

: Q " WTO Committments
- Agreement on Article VI (Anti-Diimping)

. See Special Import Measiires Act: -

- Agreement on Article VII (Valuation) !
Contracting Parties agreed to an amendment that will allow a Customs
- administration to reject the transaction method of valuation where- the
administration. has reason to doubt the documentation submitted in support of the-
transaction value. The Custoriis administration.could then determiine valie under
. one of several alternate methods of valuauon for example, on the value of
- identical or similar imported goods:

WIO Agreemerit. Implementation Act ' i : Clause-By-Clause Guidé




.....

‘R:Si, ¢ 1 (3nd

Supp.) [c. C-
32.6)

" 1992.c. 280,

)

Interest'on lex

- beén paid in full, calculated on ithe oulsland-

Tranzaction
volue:ax
primiry. basis
of sppraisal

Where. |
information
inaccurate

Customs Act

(6) -Any person who is liable to pay lax
under Division III of Part IX of the Excise

ied under subsection 11{1) or paragraph

A 60_(_](&) of the Special Impar: Measires Act

shall pay,-in addition to that tax, interest at
the préscribed rate’in respect ‘'of, each month

or fraction ‘of a.month in the peried. begin- 40.aire; ¢

Laisurles douanes

(6) Quiconque est redevable de la taxe.

LR, eh 102 -

suppl)
. o - [ch C:52.6)
L TL ‘Subsection 33.4(6) of the Customs Act 71. Le paragraphe 33.4(6) de 1a Loi sur -152_""'; 28,
is replaced by the followmg. les douanes est remplace parce'qui suit ¢
Imér!u wr Ia

prévue 2 la section 111 de la partieIX de la 307"
Tax Act in respect of an amount of duty lev-35 Loi sur la taxe d’aécise au titre des droits

imposés. en application du paragraphe: 111)

ou de 1'alinéa ‘60(1)a) de 1a Loi sur les:me-

sures. spéciales d'importation’ pa:e. en:plus

de cette 1axe, des inléréts au. taux: réglemen- 35

calculés sur lés arriérés pour chaque

..the Act before paragraph. (a) is replaced by

value of the goods if the goods are sold for

mois ou fraclion de mois de la période com-
‘menqanl trente. jours aprés’ I’échéance de
¢cette taxe et se terminant le jour‘de son paie-
memmlégral - 40

ning thirty days after the day the tax became
payable and ending on the day the tax has

ing balance of the tax:

72. (l) Le -passage du paragraphe 48(1)
de.la méme loi precedant ’alinéa a) est rem-
. 'placé par ce qui suit :
48. (1) Sous réservc des_paragraphes (6)
‘Set (7). la valeur en douane.des marchandises
est leur valéur transactionnelle si elles sont
vendues pour exportation av Canada,. si le
prix’ payé ou 2 payer est .déterminable et si
les conditions suivantes.sonl réunies :

(2) L article 48 de la miéme loi est modifié 10.
10'par adjonction'de ce qui suit ¢

72. (1) The portnon of subsection’ 48(1) of

the following: -

48: (1) Subject to subsections (6) and (7);

the-value for duty of goods i$ the transaction tionnclie

pnnclpale .
export to Canada and the price paid or pay- | orprécigtion

able for the- goods can be determined and lf

(2) Section 48 of the Act is amended by
addmg the following after subsection (6):

(7) Where an officer who is:appraising the | (7) L’agent qui, lors de I'appréciation de L'i**“‘i!‘!ﬂ#
value for duty of goods belicves on reasona- |la valeur en douane de marchandlses ades mean B

rnoltfs ralsonnables de douler del exaclllude

ble grounds that the information submitted in
support of thé transaction valiie of the goods.
as-determined under subsection (4) is.inaccu- 15ldétermination de la \raleur lransactlonnelle

¥aleur trensac. |

5 1Ervant de base

rate; the. officer shall détermine,. in accord-
ance with the prescribed procedure, that the.

value for duty of:the goods: shall nat be ap- .

praised under this section.

&s marchandises prévue au’ paragraphe 4)
déterming, conformément 2 la procédure | ré-
lementaire, que le présent article ne peut

s appllquer 4 I"appréciation .de la valeur en 20

obane des marchandiseés.

73. Subsection 164(4) of ' the Aet is20 73 Le paragraphe 164(4) de la méme loi

amended by adding the l’ollowmg after par~

agraph {a.01):

-est modifié par adjonction; apres Palinéa
a.01), de ¢é quisuit :

a.02) d’application lmale ou partielle 25,
d’une disposition. de I’ Accord au sens du
paragraphe 2(1) de la Loi-de mise en oeu-
vre de: I'Accord sur I’ Orgamsanon mon-
didle du commerce;

(a:02) lmplemems. in® whole of in pant, a
provision of the Agreement as deﬁned in:
subsection. 2(1) of the World Trade Or-25
‘ganization Agreeﬂ;’eq{ Impic;menrauon
Act;

—_—— b e

)

i
)
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Amendments 6 the Customs Act

Summary of the Amendments "
Clause 71

Clause 71 is-a consequential amendment to subsection 33, 4(6) of the Customs Act
" resulting from clause 178 which amends and re-numbers section 60 of the Special Import
Measures Act. Due to re-numbering, the reference to paragraph 60(a) ifi subsection .
33,4(6) of the Customs Act has to be changed to paragraph 60(1)(a).. This provision of
the Cistoms Act provides for the imposition: of interest, in the case of late payment, on
taxes (GST) levied under Division HI or Part IX of the Excise Tax Aét which have been
_applied to ‘anti-dumping or countervailing duties lewed on nnported goods.in accordance
with the Spec;at Inporr Measures Act. ’

Clause 72

This amendment to the Customs. Act impleéments the Agreement on Article VII
. (Valuation). It brings Canada’s leglslatlon in lme with. other countries, mcludmg our
major trading partners. s :

Although the new Section 48(7) gives Customs the authority to reject transaction value
_where it has doubts about the truth or accuracy ‘of documents,-it will also protect the
rights of the importer by placing.an obligation on Custonis, through regulation, to give
the importer ‘an opportunity to respond to Customis. enqumes and will require Customs to .
prowde written reasons for rejectmg transactlon value.

C'Lause 73

Subsection.164(3) of the Customs Act requires that all regulatmns made pursuant to
subsection 164(1) of that Act be published in. Part'1 of the Canada Gazette at least 60
days before t.he proposed effective date thereof.

Subsectlon 164(4) of the- Cmtom Act lists the exceptlons to subsection (3), mcludmg
paragraphs 164{4)(a.01) and (a. 1, which exempt from. pre-publication. fegulations
implementing NAFTA and the Canada—Umted States Free: Trade. Agreement respectively.

Clause 73 simply amends subsection 164(4) of the Customs Act to add to the current. list
.of exemptions to the pré-publication requirement any regulations- made tinder subsection
164(3) of the Customs Act that implement, in whole or in part, a provision of the
Agreement Establishing the World Trade: Orgamzatlon '

WTO Agreement Implementation Act ~ . "~ Clause-By-Clause Guide
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- Amendments 1o the Customs Tariff

CUSTOMS TARIFF .

‘CLAUSES 74 - 100

Overview

The Customs Tariff is a fiscal statute that

-~ - establishes customs duties on impoited goods;

- provides for the tariff treatment a¢corded imported goods; 'depending on thieir -

country of origin, and for the rules detcrmmmg the country of origin;

- provides for other. condmons (e. 2. relating to transshlpmcnt) that goods must meet
- in order to be entitled to a specific tariff treatment;

D5 prowdes for the tariff (rate of customs duty) appl:cable to goods, depending on the

, class1ﬁcatlon of the goods and the tariff tréatment 1o Wl'llCh the good s ‘entitled;
- . -prohibits ﬂle;lmportatxon of certain goods (c:g.‘ pornography),
- - provides for duty telief;

- provides for addmonal dutles to be imposed' as.a bllateral or global safeguard
- actlon and

- provides for other matters such as marking of goods with their country of origin.

Customs 1 i’zﬁés

~ 'The principal ¢istoms duities are set ut in Schedule I to the Cusroms Tanﬁ That

schedule sets out the tariff, or rate of duty, including the free rate, that applies to all

goods upon theii 1mportat10n into Canada. The rate of duty applied to goods depends

upon their classification and their country of origin or other entitiement. The main
categories of tariff treatment by country of origin.are: Most-Favoured-Nation (most of

- the world, including the ‘industrialized nations), General Preferential (developmg ‘

countries) and other preferential tariffs (e.g. Mexico-U.S.; United States, Australia, New
Zéaland). :

of goods at.reduced or duty-free rates rather than hlgher Schedule 1 rates, 1f certain
conditions are.met. Such conditiotis ofteni inclide the subsequent use of the imported

WTO Agreement Implementation Act- ' - Clause-By-Clause Guide
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Amendments-to the Customs Tariff

Bill will brmg Canada’s global safeguard regime:into conformlty wrth the obligations
contained in the WTO Agreement on Safeguards and are. consnstcnt with the: ‘provisions of

~ the NAFI’A safeguard reglme

Amendments to. the other two, statutes the EIPA and CITTA, w111 complement the
changes to the Cusronis Tariff. The EIPA provideés an alternatlve safeguard measure to
surtaxes in.the form of import quotas. .

" The changes to the CITTA will provide the authorlty for-the CI'I'I‘ to conduct mid-term
' reviews of safeguard measures and to inquire into whelher -a safeguard measure should
be extended.

W10 Agreanem Imp!emauauon der o . ' Clause-By-Clause Guide -



1988, c. 65, 5.
84 .

Applleauon of -
ryles of erigin
mgulatlons

Agreement

.1989;¢c. 18, x.
2)

Where thereis
26 mte

76. (1) Paragraph 13{2)(a} of the Act is -
. replaced, by ‘the following:

(a) deem:ng goods, the whole or a portion _
‘of whlch' is produced-outside a country, to 20
ongmate in that country for'the purposes
“of this Act_or any other -Act, subject to
< such condumns if any,as:are spemﬁed in
the regulauons, .

" (a.1) for determlmng when goods origi- 25

" pate‘in any ‘country for the purposes of lhlS
Actor any other Act;-and

2y Seclwn 13 of the Act is amended by
adding the}followmg after subsection @

2.1). For the, purpose of lmplememmg lhe 30

Agreemem on Rules of Origin in Annex 1A

“'|of the World Trade Qrganization Agreement,.

regulauons made under subséction (2) may,
if they so provide, apply respecting the ori-

!
(2.2) FO{ the purposes ‘of subsection (2. l),
the Agreement on Rules of Origin includes

1984, ch. 65,

76, (1) L’almea 13(2)a) de ls méme loi est - a9

_remplacé par ce qui suit : -

a) sur, V"assimilation, pourl’ apphcaucm de 20
la présénte loi ou_de toute sutre loi, 3 des
marchandises- originaires d’un pays des
marchandises produités en tout’ou én” par-
tie A I’estérieur dé ce pays. sous ‘réserve
des conditions prévues au reglement; . 25

a.l) pour I’appl:eanun de la présente loi
oude toule autre 16i, sur ia détermination.
de I'origine-de-marchandises;

.(2) L’articie 13 de Ia méme loi est modifié
par adjtmctmn, apris le. paragraphe (2), de-30,
ce quisuit :

(2:1) Dans la'mesure.qui’y 4 est. mdlquée. les: aFP:““"“
gles
reglements pris “en vertu du.paragraphe (2)  doRgie

fpour mettre en oeuvre 1"Accord sur les régles -

*origine figurant i 'annexelA de- I’ Accord 35
sur* |7 Organisation mondlale du ¢ommerce:

igin of goods for the purposes of any other. 35|s" appl:quenl dans la cadre de toute autre loi,
|Act and. prevail over-any other regulations o
|the extent of any mcons:stency

I'origine des marchandises; ils- PFemportent
sur les dispositions incompatibles de tout au-

-~ |tre régiement. 40

Annexes

(2.2) Pour i apphcauon du paragraphe
(2.1), I’ Accord sur les rigles d’origine com-’

‘any.anhexX added 1o it pursuant to Arlicle 9 of-40|prend les annexes ajoulées en appllcauon dé

77 Subslectlon 21(4} of the Act is re-

placed by the following:

Hhat Agreement

(4) The: symbol “N/A", where it appears in
the column *Most-Favoured- Nauon Fariff”,
“General ' Preferential Tanff’ or “Umted
States Tanff” of a tariff i item in:Schedule I or
in, the- column "*“Most-Favoured:Nation

' “Tariff”, “MFN Staging-Categoiy” or “Gen-

eral Prefereritial Tariff” of a code in Sched-
ule 11, mdxcates thal there: is no Most—
Fa\roured-Nalmn Tanff General Preferenual

son arucle 9.

77, Le paragraphe 21(4) de la méme loi 45 19395 (‘2”) 18,
- est remplacé par ce quispit.:

- {4) La présence du, symbole € SIO » dans.
les colonnes mmulécs « Tarif de la natlon la
plus favnnsée », « Tarif de’ préférefice géné-
ral» ou « Tarif des Etats-Unis s, A I'annexe 1,-

ldem

5ou dans les colonnes intitulées « Tarif de la. 5

nation la plus favorisée », « Catéporie d'éche-
lonnement NPF » ou:« Tarif de.préférence gé- -
‘néral », 4 'annexe 11, en regard d’un numéro
lanfalre ou d’un ¢ode; selon le cas, signifie

Tariff or: Umted States Tariff rate-of customs 101’ absence.de taux de -droits de douane. pour: 10

duty, as.the case may be. for that tariff uem .

“or code. i

celui-¢ien vertu de-ces-tarifs.

PN
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Amendments-to the Customs Tariff~

Clause 76 - RuIes of Origin

E Clause 76 amends paragraph 13(2}(3) to’ establlsh rules of origin for goods for’ the
- purposes of other Acts in addition to the Customs Tariff: This willallow the government
to implemént Harmonized Rules of Origin (e.g. for tariff classification purposes under the -
Custom Tanﬁ relating to MFN rates of duty, for. anti-dumping or countervailing duty '
purposes under the .S‘pecmi Import Measures A¢t and quota administration under the .
' EIPA)

Tt also adds subsecuons 13(2 1) and 132 2) Subsection 13(2. 1) prowdes that
regulations made under 13(2) can-apply respecting the origin of goods for the purposes of
any Act.and prevail over regulations that are inconsistent therewith.

Subsectlon 13(2.2) provxdes for the purposes of siibsection 13(2 1) for the. Agreement on
Rules of Orlgm to include any annex added to it pursuant to Article 9 of the Agreement.

Clause 77 - Customs Duues

Clause 77 amends subsechou 21(4)- by providing that when the letter's "N/A" appear in
the. column "MFN Staging Category of a code in Schedule II to the Customs Tanﬁ that
there is no Most:Favoured-Nation rate of customs duty for that code.:

Under the. NAFTA ‘eight codes with. ‘Mexican Tariff rates were introduced which do not
have a MFN ‘rate of duty, Part A of Schedulé I to the Bill introduces an "MTN Stagmg
Category column to Schedules I and II to the: Cusrom.s' Tanf Since Tariff provisions
_must be-accounted for in each column of the Customs Tariff, ‘and 1o Most-Favoured-
Nation Tariff staging category applies to these: elght codes, "N/A* is indicated for them in.,
the MFN Staging Category column

WTO Agreement Tmplementation Act ~ Clause-By-Clause Guide




(g)'xlvh'ere “G” appears, the rate of customs
, dulyi that applies 16 :‘hoge\ goods.is réduced 10

. (i) effective on the coming into force of
this. subsecuon.‘by one sixth of the dif-

.'ference between the base rate -and the
fmal rate, : '

(i1) effective on January I, 1996, by two 15
sixths of the difference ‘between the

|
base rate and the final rate,

-(m) effective on Janiary 1 1997, by
'lhrec sixths of the difference bétween
vthe base -rate and the final rate, 20

(w) effective on January 1, 1998, by
~. four sixths-of the difference belween lhe
base rate and the final rate,

,(v) effecuvc -on January 1, 1999, by five -

sulhs -of "the difference between the 25

base rale and, the final rate, and

,(w) effective on January 1, 2000, lo the
fmal rate;

{d} wherp “H" appears, therate of customs

duty that applies to those goods:is reduced 30|

(1)leffectwe on the coming into force of"
lhlis subsection, by one: eighth of-the dif-
ference betwe_:en the. base. rate and the

Fi nal rate,

(u) effectwe on January 1, 1996; by two 35
e;ghlhs of the difference between the
‘base ratesand the ﬁnal rate,

(m) effectwe ‘on. January 1, !99? by
lhree elghths .of the- dlffcrcnca bctween
lhe basé rate and the ﬁnal rate, 40

;(IV) efféective on January 1, 1998, by

» -four eighths. of the différence belween

' ,thelbase raie.and the final ratg,
(v).effeclwe on January 1, 1999, by five
elghths of -the difference between (he45
bas1e rate and lhc final rate,
(w) effective on January 1, 2000, by six
eighths of the difference betwéen the.
base rate and the final rate, '

.(\"ill) effective on. January 1, 2001, by.

" seven eighths of the difference belween 5

lhc §base rate and the final rate, and

(viii) effective on January 1, 2002, to-
theff nal rate; eand

|
|
|
|
|
}
|

‘c] dans lecas.de « G », le taux est réduit :

(i} & compter de I’ enlrée en vigueur du
‘présent paragraphe, - du sixigme de la 5 -

différénce edire le taux de. base. et le‘
taux final, :

(ii) 2 compter du 1+ janvier 1996, des
deux sixiemes:de la différence entre le

taux de base et'le taux f' nal, 10-

(iii). 4 compter du 19 janwer 1997, des:
trois &ixitmes de Ia différence entre Je
taux. de base €t le laux fmal

(nr) a comptér du 1° janvier 1998; des

quatre sixitmes:de la différénce entre le” 15

taux de base et lg: taux final,

.(v) 4 compter du = Jan\uer‘ 1959, des
- cing sixidmes de la. différence entre le

taux.de base et le’ taux final,

_(w) a cnmpter du l“r janvier. 2000, -an 20
. niveau du fzux’ final, -

d) dans le-cas de « H », Ie taux est réduit :
@ compter de. I enlnée en vigueur du

présent paragraphe, du huiti¥me de la

différence entre ‘le: taux. de. base et le 25 -

taux final,

.(u) 4 compier du I Janvler 1996, dcs
. deux humémes dela différence €ntre: le
" taux de- base etle taux ﬁnal

(iii) & compfter du 1+ ;anwer 1997, des 30

1trois huitidmes dé la différence enlre e
taux dé base etle taux final,
{(iv) 2 compter du Jerjanvier 1998, des
‘quatre huititmes de la différence entte
le taux de base.et le taux. final, 35

‘ (v) 3 compter du 1¢f janvier 1999, des

cing huiliémes’ de la différence entre le
taux de base et le taux final,

(vi) 4 comptér du I janvier 2000, des

_ six huititmes -de |a différence entre le’ 40'

taux de baseet le taux final,

(vu) -3 compter du I= janvier 2001, des
sepl hmm‘:mes de 1a différence entre le
taux de base ét I¢ taux final;

(vm) 4 compter du 1% Janwer 2002, ‘au
nivéau du taux final; '

::n -
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!
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_Rnundlng
‘pereentoge
" rates

‘Rounding -
lpcclfic rales

Application of
Mngmg
Pprovizions

" [Most- Favoured Nation Tariff

goods enullcd to the benefit of the’ Most-

|tion or remeval Under subsection 68(2), the
references to Schedule I in this section shall lﬂuun {a plus: favonsée sont rédits. ou sup- 10

|
|
]
L.
|
l

(5) !Where a percenlage rate of customs
duty for any goods that results from the: ap- 15
pllcau'on of subsection (2) or (3) contdins a
fraction of one er cent, the resulting per- ..
centage rate shall be-rounded to the néarest
one-tcnlh of one per cent:and,’ if the resullmg
percentage rate is equidistant from two one- 20}
tenths 0!' one percent, lo the hlgher of them.

{6). thre a specific, rate of customs duty
for anir goods- that resulis from the applica-
tion of’ subsect:on (2) or (3) contains-a frac-
tion ofione dent and the Fnal fate of customs:25
duty sét out with respect to the goods in the

{a) is or contains a- specific rale.ﬁ the resuit-
ing specuf'c rate shall.bé rounded

(i) to the nearest one-hundredih of a 30
cent if the final rate is or contains a spe-
clf'c 'rate exprcsscd in cents'to two deci-
mal places and, if the resullmg Spemﬁc,
'rate is- equidistant from two one-hun-

: ,dredths of a cént, to lheghrgher of them, 35

(u) to the nearest one- -tenth of a cent if
the. final rate: is oF contdins a Spcmf'c
rate expiessed in ceats to ‘one: décimal

} place -and, if the resulting: spemt‘c rate is
equidistant from two onestenths' of a40
cent, 10 the higher of them,-and. -

(iii) to the:nearest cent in any other case
and if'the resuitmg speclf'c rate is equi-
dnstanl from two cents; to the higher of
'them or 45
(b) is. free or does not contdin a speclf'c
rate.[lhe resulting specific rate shall be -
rounded as provided in subparagraphs
(a)(:){ to (iii), excepl that the references to
the final rate”in those. subparagraphs shall
be read as references to the 'spécific rate of
cusloms duty in the base rate of duty set
out- wnh respecl to the goods in that Tariff.

N thre the: customs, duties lmposed on

Favourcld Nation Tariff-are subjcct to reduc-

be lmcrpreled as-reférences to Schedule I.

|
i

|
i
)
|
|
|
|
|
|

(5) Dahs ié cas ol le pourcentage du taux

de droits de douane. obtenu €n application
des: paragraphes (2) ou (3) comporte une
[fraction-de un pour cent, il est arrondi au 15
dixidme de un pour cent le plus proche ou, si
lle chifire obienu est équ:d:stnnt entre: deux

ixizmes de un pour cent, au plus élevé de

ceux-ci.

(6) Si, d"une. part, lé. taux de droits deZO

douane spécifique obtenu en apphcauun des
paragraphes (2) ou (3) comporte uné fraction
d'un cent-et, d’autre part, le. taux final de
droits de douane figurant'a l'égard des mar-
chandlscs au tarif de.la nation la plus favori- 25
sée

a) est ou comporte un taux spécifique, le
taux spécifique obtenu est;arrondi;

(i) dans le cas ol’le tavx final est ou

Rmnd;ue
meni dea tm.ur.
en peur:enlngn

Arrondiise.
ment des tax:
ipécsﬁquea

comporte’ un taux spécifique: ayant deux 30 :

décimales de cent,-au centidme de cent
le.plus proche ou, si le chiffré obtenu ést -
équidistant entre deux: centidmes dé
cent, au plus élevé de ceux-ci,

(ii) daﬁs le cas ol le taux final est ou 35

comporte un taux spéclf‘quc ayant une
décimale de cent, au dixi¢éme de cent le.
pius proche.ou, si le chiffre obtenu est
équidistant entre.deux: dixi¢mes de ceént,
au-plus élevé de.ceux-ci, ‘

(iii) dans es autres cas, au cent le plus
proche ou, si le chiffre obtenu est équi-
distani entre deux cents, au plus élevé
de ceux-ci;

40

b) est égal A zéro ou ne comporte pas de 45
taux Spemﬁque. le taux spécifique obtenu

est.arrondi conformément aux. sous-alinéas

a)(l) a (iii), la mention du. taux final valant
toutefois mention du taux de droits de
douane .spécifique du taux de base de
droits prévu a ce taril.

(7) La mention:de I"annexe.1 vaut, au pré-
ent ‘article,, mention. de ’annexé 11 dans: le
as ol les droits de douane imposés sur les

5

rnarchandnscs bénéficiant du tarif de la na-

Iprimés en appllcauon du paragraphe- 68(2)

Application

e

N




|-._ Amendments to the Customs Tariff

i g g n " Subsections 22(5) and (6) set out neutral roundmg formulae for calculating the

o : .. percentage-and specific Most-Favoured-Nation- duty rates -applicable to tariff items, of

,: ' Schiedule T:to the: Customs Tariff during the reduction process. Since,.in most inistances,

: . ' " the schedule séts out-only the base and final rates of duty for tariff items and codes that

' are subject to Most-Favoured-Nation reduction,; these rounding formulae are required to
detérmine the rates of duty applicable durmg the reducuon process.

l,_ B ' ' ‘Subsectmn (5) provndes that percentage rates of customs duty 'be rounded to the nearest
i . one-tenth of one per cent, and to the higher one tenth if the: calculated rate resuits in a
] . T number whete the second decimal place contams the number five:. '

, : : Subsechon (6) provides that customs duties that are of contain a specific rate be rounded
‘-_ 3‘ o ' ~neut1'ally
. 1 to-the same number-of decimal places as the ﬁnai rate ‘in mstances where the final
S - _ ' rate. 1s dutiable; and

» ‘ 2) to-the same ‘numbe'r' of decimal ’pl_ace_s,a‘s_rthe base: rate where the final rate is free
I G S or does ot contain a.specific rate of duty. :

. , . . Subsection 22(7) applles the reductlon and rounding provnslons of Sectlon 221 Schedule
\ | , 11 to the Customs Tariff. L

WTO Agreement Implementation Act Clause-By-Clause Guide



83. The ‘Act-is- amended by adding. the 83, La méme loi est modifiée par adjonc-
followmg afier section 59.1; , tion, apres Particle 59:1, de'ce.qui suit : 25 . i

_ R“““““" o 59.2 Where .ai any time it appears to the | 59.2 Sur recommandation du ministre des Modification

amendment of o L s P . o mévocnlmn . .o
surtax order sansfacnon of the: Governor in Council, a§ a Finances, le gouverieur en conseil peul. par  dudseret i
resull of 'a mid-tefm review by (he Canadian 30|décret, révogquer ou modifier l¢ décret pris en  -imposent une .

“Burigxe I

Intetnational Trade Tribunal under section [vérwu de l’article '59.1 s’il ‘est:Convaincu, én
19.02 of the Canadian Intérnational Trade |se fondantsur un examen fait, en Yertu de 30 .
Tribunal Act, that'an order imposing or ‘ex- |article 19.02 de la Loi surle Tribunal cana- T fﬁ '
tending the appl:cauon of asurtax under sec- idien du commerce extérieur, par le Tribunal  * i .
|tion 59.1 should be révoked or:amended, the 35[canadien du commerce cxlérleur, que. cela
Governor in Council may, on the recommen- devrait étre fait. , ,
dation of the Minister of Fmance by order, - : - : g
revoke oramend the order. : : . T

84. The Act is amended by addmg the- 84.- La méme loi est modxﬁée par: ad,]onc- 35 -
following after section 60:: 40 tlon, apres | I’artlcle 60; de ce qui suit : . [
Specml Safeguard Measufe;rfoi' A gncul!um! Mesures de sauvegarde visant !es produits
Goods agricoles o
Surax grder 60.01 (1) Notwithstanding. this Act or any 60.01 (1) Par dérogation aux autres. dispo- Saiiaxe ’%

other Act of Parliament but subject to sub- [sitions de la présente loi €t & toute autreé loi

scctnons {2) to (7), the-Governar in Council fédérale mais ‘sous réserve ‘des paragraphcs ‘
may, on the recommendauon of the Ministér  [(2) X (7). le gouverneur en conseil, sur re-40 _ ! "
‘of Finance, by order, make .any presctibed 45;commandation du ministre des ‘Finances, . ¢
peut par décrel, aux- conditions qu’ "l fixe, as=

lagricultiral goods, as specified in lhe order, u_letur certains. produits agncoles désignés '
subject to : . ~ |par réglement ‘% une surtaxe, en pius des

(@ 8 suma ata e spciid nhe ardr, (10 P03 o1 v e e o
in addition 10 any other du}y 1mposed_,‘ \aux.spécifi dans le décret , ' §
under this:Act; or. any other law Tefating to i " TR '
customs; and ’

LE.)

(&) any conditions speciﬁed in the order
relating to the imposition of thé surtax. :
Conditioas de

Conditigas for (2) Before recommending that the order be (2) Le ministre des Finances :ne recom- ) - .
maing ordet :made: under ‘subsection (I)g ‘the Minister ‘of 10/mande la prise du décret que s'il estime, en prise d dherm
Finance must beisatisfied, on the basis of a [se fondant;sur.un rapport-du ministre de 1"A-

- |report of the' Minister of Agr:cullure. that the [griculture, que sont: rcmphes les: condmons

| conditions set out in Article 5 of the, Agree-. - ,elmwes a I'imposition d'un droit addmon- 10

ment on Agncu]lurc in Annex' 1A of the inel sur les produits agricoles. désigneés, que;
World Trade Organization. Agrcement for the 15|prévait I"afticle”S de I’ Accord sur 1"agricul- |
imposition of an additional duty on the pre- jture.figurant 2 ’annexe 1A de I’Accord sur ]
scribed agricultural goods have been met. I*Organisation mondlalc du commerce.. ‘ '

—a
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Amendments:to the Cusioms Tariff

Cléuse 83 - Global Safeguard Measures

K , Clause 83 adds a new section, 59,2, which gives the Govemor-m-Councﬂ the power, on
o ' ) the recommendation of thie Minister of Finance, to amend or revoke an order following a
y o mid-term review by the CITT. Under clause 32 of this Bill, the-CITT is authorized to
conduct a mid-term reviéw of any measure that exceeds three years. This reflects the
obhganon in Artlcle 7, paragraph 4 of the WTO. Agreement on Safeguards

Clause 84 - Agﬁcultuml,ﬂsc‘;feguards

S " Clause 84 establishes a specidl safeguard measure-(section 60.01) that.may be applied to -
tariffied agricultural, 'import’s‘ in certain cifcumstances: :

' Subsectlon 60.01(1) pravides the Governor in Counml with authonty to impose; on the
. recommendation of the Minister 'of Finance, a' surtax on any -agricultural goods’ prescrnbed
R - . in the regulatlons

Subsection (2) provides that, before makmg any such. recommendanon to thie Governor in
" Council, the Minister of Finance must be satlsﬁed on the basis of a'report of the
P Minister of Agrficulture, that imports of a tariffied good have'exceeded the trigger levels,
1 ) 0 or fa]len below the trigger prlces, spec1ﬁed in Artlcle 5-of the Agreement on Agnculture

WTO Agreemens Implementation Act " Clause-By-Clause. Guide



1993, c: 44, 5.

126.:

Extension .
,q;dg'r_ .

vs_cppe ond 7Bl¢

- (6) Subsections 59.1(8) to (13} of the Act
are replaced by the following: '

(8) ‘Where, at-any time before the éxpira-
tion of an order with respect 1o any goods
made 'pursuant to this subsection, subsection
(1)-or (11) of this section or subseéiion 5(3),
(3.1) or (4.01) of the Export and Import Per-45
mits Act, it appéars to the satisfaction of the
Governor in Council, as'a tesult of an inquiry
made by the Canadian International Trade :-

40

Tribunal under section 30.07 of the Canadi-
an International Trade Tribunal Act, that

(@) an order continues-to be necessary to
prevent or remedy Se€rious injury to do-
petitive goods, and _ _

(b) there is evidence that the domestic pro- .
ducers of like or directly competitive
goods are adjusting, as determined in

under paragraph 40(b) of the Canadian In-

" ternational Trade Tribunal Act;

,lhe’_Govqmpf_in Council may, on the recom-
mendation of the Minister of Finance, make

goods specified in the previous order import-
ed from any country specified .in the exten-
sion ordet. . :

(8.1) Where an extension order is made
‘pursuant to subsection (8},

(a) the extension order applies lo goods
imporied, into Canada, or any region or
part of Canadg,-specified in the order dur-
ing the period that the order is in effect;
and ' : ’
(b) the rate of the surtax imposed by the
extension order shall, subject to subsec-
tion (8.2), '

(i) be at a fate specified in the extension

order; or

(ii) be.at a rate specified in the extension

order that varies from time to.time as-the

quantity of the goods imported inte

Canada or.that region or part of Canada

equals or.exceeds totals specified in the -
order.

mestic producers of like or directly com- .5
accordance. with ‘any regulations made 10
an extension order imposing a.swrtax on any 15

20’58) 's’applique ‘aux marchandises importées
25
30

during a period $pecified in the order35

(6) Les paragraphes 59.1(8) & (13) de la 1%%3.ch-44.
méme loi sont. remplacés par ce'qui suit : o
Extension

(8) Si,.avant I'expiration du décret pris €n
vertu du présent paragraphe, des paragraphes 40
(1) ou (11) du présent article’ ou des para-
graphes-5(3), (3.1) ou (4.01) de la Loi sur les
licences d’exportation et d'importation, e
ouverneur en conseil est: Gonvaincu, en se
fondant sur: une enquéte mexée; en vertu de 43
I"articie 30.07 de ia'Loi surle Tribunal cana-’
ien du corimerce extérieur, par le Tribunal
anadien du: commerce extérieur, que, d’une.
art, un décret continue d'étre nécessaire
pour éviter qu'un dommage- grave ne soit
ausé A des producteurs nationaux de mar-
handises-similaires ou directement concur- 5.
refites, ou pour réparer un tel dommage, et,
*autre part, il €xiste des-€léments de preuve
selon lesquels.les producteurs nationaux pro-
2ddent A des ajustements, sélon les regle-
mients pris.en. vertu de I'alinéa 405) de cette 10 -
loi, il peut, sur recommandation du, minisire
des Finances, par décrét, assujettir a une sur-
taxe. toutes marchandises- visées par le décret
Janl_érieur"quiw'spm importées des pays men-.
tionnés:dans le décret. - 15

“Application d& -

(8.1) Le décret pris en vertu du paragraphe g

iu Canada ou dans une de ses régions ou
parties précisées dans-le décret, pendant la
période de validité-de celui-ci; le taux de 1a20
surlaxe spécifié dans le décret soit est fixe,
soit varie selon qué la quantité des marchan-
dises, importées au Canada ou dans une de
ses régions ou parties pendant 1a période spé-
cifiée dans le décrel; est égale ou supéricure 25
qux quantilés totales qui y sont spécifiées.




Améndments 1o the Customs. Tariff

Subsectlon 59, 1(8) provndes that the Govemor in Council may, on the recommendation of
the: Mmlster of Finance, impose a surtax on goods lztre\ucml}r the subject of a surtax order
or prevmusly under quota if the CITT reports that an order continues to be necessary to - \

prevent or. remedy serious mjury to domestic producers of like or directly competitive b

goods and that such domestic producers are adjusting.. The fight to. take such action is
- provided for-in. Article 7, paragraph 2 of the WTO Agreement oni Safeguards j

The.existing subsection 59.1(8)"is' deletad as it relates to an ordér extended by a .
‘Tesolution of. Parhament ‘which will no longer be prowded for in subsecuons 59.1(5) and |

6).-

~ Subsection 59.1(8.1), provides that the scope and rate of the surtax are:to be specified in
the extension order. As in initial orders, the rate of surtax in-an extension order could be
fixcd for the duration of the order or could vary as:quantities vary and could apply to all

, unports into Canada or only to a spec:ﬁc region of Canada:

WTO Agreement Implementation Act
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Maximom rate 1

. E:cﬁﬁlion for

NAFTA goods

Period and
revocalion of
extension

. orders

(8:2) The raté specificd in the extension
order shall not-exceed

(a) the lowest rate, if any, previously im-40
poséd with respect to the goods pursuant
1o subsection (1),:(B) or (11);-and

(&) the rate that in the opinion of the Gov-
ernor in Council is.sufficient to prevent or
remedy serious injury to domestic produc-45
ers of like or-directly competitive goods
and to facilitate the adjustment of the.do-
mesiic producers.

(8.3) Noiwithstanding subsection (8), no
extension ofder-under subsection (8) may be
made applicable to goods of any kind im-
ported from a ' NAFTA country unless il ap-
pears to the satisfaction of the Governor in
Council, pursuant to a report under the Ca-
nadian International Trade Tribunal Act,

Lh

(8.2) Le taux de la surtaxe ne’peut toute- Taux maximem

fois excéder ni le taux le plus bas fixé, le cas
&chiéant, en vertu des paragraphes (1), (8) ou
(11) ai celui que le gouverneur en conseil 30
astime suffisant pour prévenir ou'réparer tout
dommage grave et pour permettre. aux pro-

{ducteurs nationaux de procéder 2 des ‘ajuste-

ments:

(8.3) Par dérogation au paragraphe (8), le . E“;g:::]’; ;“,
décret pris €n vertu de.ce paragraphe.ne s’ap- ‘Jﬁéh,ﬁd;,,{

plique auk: marchandises de toute nature im-  ALENA

poriées d'un pays ALENA que si le

. |gouverneur en-conseil est, convaincu, en se 5

fondant sur-un rapport établi conformément
ia Loi sur le Tribunal canadién du commerce

that the quantity of such-goods : 10

(@) imported from ihal»c'ounlfy represents
a -substantial sharé of total imports of
goods of the same-kind; and

(b) imported from that country alone or, i

goods of the same kind .imported from

each other NAFTA country, contributes

" importantly to serious: injury -or threat

thereof to domestic producers of like or -

directly competitive goods.

(8.4) Every extension order madé pursuant
to subsection (8)

(@) shall, subject to this section, remain in
-effect for such period as is. specified-in the.

- order; but the total of the specified. period 25
and the periods during which the goods
were subject to related orders made pursu-
ant to subsection (1), (8) or (11) of this
Act or subsection 5(3),. (3.2) or (4.01) of
the Export and. Import Permits Act shall 30
not exceed-eight years; and '

(b) may, notwithstanding any. other provi- -
sion of this section, be -amended or re-
voked ‘at any time by e Governor in
Council on the recommendation of the35
Minister of Finance, unless, prior to thal

" time, a‘fesolution praying that the order be
revoked has béen adopted by both Houses

of-Pariiamént pursuant to subsection (9).

'Imarchandises importées du pays A

extérieur, que la quantité de ces: marchandi-
sés constitué une part substantielle du total
des: importations de maréhandises de- méme 10
nature importées d’autres pays et que les.

' LENA
contribuent de manitre importante, 3 elles

exceptional circumstances, together ‘with 15iseules, ou, dans des circonstances exception-

nelles, avec cellés de méme nature importées 15
des autrés pays ALENA, 3 cavser ou.d mena-

‘lcer de causer un dommage grave aux produc-

teurs nationaux de marchandises similaires

20iou directement concurrentes.

(8§1?.4)'Le.,décrqtv pfis en verti du paragraphe 20 Qﬁ‘;ﬁ:ﬂ‘iﬁ‘;ﬁ'

décret
a) s’applique,. sous réserve des autres-dis-
positions du.présent.articte; pendant la pé-
riode qui y est spécifiée; celle-ci et les
périodes: pendant lesquelles les marchan- 25
dises ont fait 1'objet de décrets pris en ver-
tu des paragraphes (I), (8) ou (11) du .
présent ‘article ou des paragraphes 5(3),
(3.2).0u (4.01) de la Loi sur les licences
d'exportation et d’imporiation ne pouvant 30
toutefois excéder huit ans;

5) peut, sur recommandation du ministre
des Finances, malgré les. autres disposi-
tions.du présent article, Etre.a tout moment
annilé ou modifié par le gouverneur en35
conséil, sauf'si les deux chambres du Par-
tement ont déja adopté, aux termes du pa-
ragraphe (9), une résclution de révocation.




Amendmenis.to the Cusioms Tariff

Subsectlons 59.1(9) and 39. 1(10) are aménded by adding .a reference to. subsections - _ \
59.1(8)and (I’ 1) which refer to extension orders and surge orders respectlvely These are
consequenual -amendments. - . [
X
/
i
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Soraxon .
NAFTA gooids

('ilj'Where an order tias been made under
subsection (1) or (8) imposing a suitax. that
does not apply t¢ goods lrnpcrted from a

) (I I) En cas de prise, en vertu des para-
graphes (l) ou ga; d"un:décret-imposant une
‘surtaxe qui ne s’applique pas aux marchandi-

NAFTA country because the quanmy of such 15 ses importées d'un pays. ALENA- parce gue
leur quanmé n'est pas. subslanuelle compa- 15

goods is not. substantial in comparison with
the quantity of goods of the same kind im-

~ported from other countries or because such

goods |mported from the NAFTA country

rativement i celle dés maichandises de
méme fature imporiées d’autres pays ou que
les marchandises importées du pays ALENA

alone or, in éxceptional circumstances, to- 20.ne contribuent pas de maniére 1mp0rlame. a
-elles seules, ou; dans dES circonsiances ex- 20

gether with goods of the same Kind imported
from each other NAFTA cou niry, . do not.con:
tribute importantly to the serious. injury .or
threat thereof to domestic producers of like

ceptionnelles, avec celles' de méme: nature
lmponées des autres pays ALENA, 2 causer
ow A menacer de causer un dommage grave

OF. directly compemwe goods-and the Gover- 25aix- producteurs nationaux de marchandises
similaires ou -directement. concurrentes, le25

nor in Council is satisfied, on lhe recommen-
dation of the Minister of Finance made: as a
résult of an inguiry by the Canadian Interna-
‘tional Trade Tribunal, that

(a) there has been a surge of such gnods 30

imported from the NAFTA ¢ountry on or
after the coming into force of Lhe order,
and

(b) as.a résult thereof, the effectiveness. of

the imposition of the surtax IS being un- 35

dermined,

the Governor i in Council may, by order, make
any goods of‘that kind that-are imported from
the NAFTA country, when imported into

fied in the order during the’ pefiod ‘that thé
order is in effect; subject to a.surtax at a rate
specified in the ordér; or at.a rate’ speciﬂed in
the order that varies from time to time as the

.gouverneur en conseil, 8°i} est-d'avis, sur re-.
commandation du ministre des Finances faite
par suite.d’une enquéte du Tribunal canadien
du commerce extéricur !

subite de.'importation de ces marchandi-
ses importées du pays ALENA 3 compter
de I'entrée en vigueur du décret;

b) d’autre part, qu’en conséquence, 1'effi-
cacité de la surtaxe est-diminuée,
peut, par décret, .assujettir les marchandises

de cetie nature |mp0rlées du pays ALENA,
lors de leur importation au Canada ou dans

- Canada or any region or part thereof speci- 40une de ses régions ou partics précisées dans

Sunane sorles
. merchondises
ALENA

@) d’une part, qQu'il y a eu. augmentation 30

35

e décret,, pendant, la’ période de validité de 40

.celui-ci, 3 une surtaxe, au taux spécifié dans
le décret et soit fixe soit variable selon que 1 la
quantité des marchandlses lmporlées au

*_.quantity of such goods imported into Canada 45 Canada ou dans-une de-ses régions. ou parties
pendant la pérmde spécifiée dans. le décret 45

Rate -

Limitation

or that regwn or part thereof during a period

'specified in the order equals or exceeds
totals specified in the order, bul no such rate:
shall, at the maximum, exceed the rate: that, -
in the opinion of the Governoriin Cuunml is:

sufficient to prevent the undermmmg of the

. effectiveness of the order undér subsection
(1) of (8).

(12) The-rate of a surtax in‘iposed on goods:

imported from-a NAFTA country under sub-
section (1), {8) or(11) need not be the same

est égale ou supéricure auX quantités totales
ainsi spécifiées, Les taux ne peuvent dépas-

-ser le taux qui, de I"avis du gouverneur en

conseil, . suffit pour prévenir la diminution
d'efficacité du ‘décret visé aux paragraphes

5(1) ou (8).

.

(12) Le taux de la:surtaxe-imposée, en ver-

Taux.

1t des paragraphes (1)JI (8) ou {11); sur les -

marchandises importées d'un pays ALENA

rate as that imposed under»subsecnon (1) or 10 nest pas: obligatoirement le méme que celui

- (8) on goods of ihé same kind’ |mporled from

any other country, but it shall in no.case ex-
ceed the faie of sortax imposed .under sub-
section (1) or (8) on goods-of the same, kind
imported from any other country. .

(13) Where the Governor in Council
makes an order under subsection (1) or (8)
that -applies to goods imported from a
‘NAFTA country by virtue of subsection (3)

de la surtaxe imposée en veriu des para:
- graphes (1) ou (8Y sur les marchandlses de
'méme nature lmponées d’autres pays; ce
taux ne peut cependant dépasser celui de la

15surtaxe imposée sur ces'marchandises.

(13) Le gouverneur en conseil,_s"il ‘prend
501t un décret en verty des paragraphes (l) ou
(8), applicable aux marchandlses importées

d'un’pays "ALENA en raison des paragraphes

~ or {8.3) or makes an order under subsection 20(3) ou (8.3), soit un décret en vertu du para-
.graphe (11), doit tenir compte de I*alinéa: 5b) 20

(11), the Governor in Council shall, in re-
spect of goods imported from 'a NAFTA
counlry, be guided by the.provisions of sub-
paragraph -5{) of Article 802 of the North
American Free Trade Agreement.

de I'article 802 de'1' Accord de libre-échange
nord-américain en 'ce ‘qui a trait 3 ces mar-
chandises.

25

0

15 Réacrve




. Amendimenss to,the Custonis Tariff

; Subsectlons 59. 1(1 1) and 59:1(12) are’ ‘amended by addmg references 10 subsecnon \
. 59.1(8), which reférs to extension orders. These ‘are consequential amendments. (It will '
be noted that:more: extcnsnve amendments are made to the French version of 59.1(L1) in

order. to take into. account changes-respecting tcnmnology in the Agreement on - Safeguards
 (see clauses: 90 91 and 92). )

. _].'!

Subsection 59. 1(13) is amended by adding references to subsectlon 59.1(8) (extension = }
orders) and 59.1(8.3) (exception for NAFTA goods). These are. consequent:al ' i
-amendments.

. WIO-Agreement Implementation Act T " Clause-By-Clause Guide




Non-applics-

tion 1o goods in
transit

" Period and -
revocation of
order

Resolution of
Parliament _
, revoking order

Nouce m
Canodi
Gazéite

Regulations.

‘Exemption
from Staritory
Instrumenis

Act

Pablication

, make regulations-

(3) Goods are. not - sub_]eci to a surtax im- .
posed by an order under: subsccllon (I)

]

(3) Le décret ne s apphque. pas aux mas- 15

handises que le sous-ministre estime avoir

where the. Dcpuly Mmlster is nf thc opinion 20 été achelées pour importation, avant Pentrée

that, before ‘the-coming into force of the or-

der, a pcrson purchased the goods for impor- _
tation in the expectation in good faith that
only the Most-Favoured-Nation Tariff rate
of customs  duty apphcable to - the goodsZS
would apply to them and,.at the time of the
coming into, force . of the. order. the goods
were in transit to the purchaser in Canada:

(4) An order under subsection (1)

(@) shall subjecl to this section, remain in 30
effect for-such period as’is:specified in the
order; and

(b} may, notwithstanding any other provi'-
sion of this section, be.revoked at any time:
by the Gavernor in Council on the recom- 15
mendation of ihe Minister ‘of Finance; 0n-
less, prior to that time, a resolution
praying thatthe.order be fevoked has been
adopted by both Houses of Parhament pur=*
suant to subsection (5).

{5) Notwithstanding anything in’ this sec-

40

' tion, where a resolution praying that:an order
;,under subsection, (]) be revoked is. adopled

by both. Houses of Parliament, the order shall
¢ease 10 have effect on the day that thie reso- 45

| liution is adopted or, if the adopted resolution

specifies a day onwhich the order shall cease

" lto have effect; on that specified day.

(6) Where an order. under subseciion {1
ceases to ‘have effect by reason of a resolu-
tion of both Housés of Parliament, the Minis-
ter of Finance _shall causé a notice to that,
effect'to be published in the Canada Gazette.

(7) The Governor in Council may, on the .
rccommendauon of the Mrmster of Fmancc.

LA

(a) prescribing agncullural goods for the .
pirposes of this section in respect of any 10
country;

(b) prcscnbmg terms-and conditions gov-
erning the makmg of orders-under subsec-
tion (1); and

(c) generally for carrying out the purposes 15
and provisions of this section. _
(8) An order under -subsection (1) is ex-

empt from thc apphcauon of seciions 3, §
and 11 of lhe Slarumry Instrumeiits Act.

(9) Every order made pursuanit 10 $ubsec- 20{

én vigueur du. décret, par un. acheteur. qui
royait de bonne foi que seul le tarif de la
nation la plus favorisée léur serait applica- 20
ble, et qut. A V'entrée. en vigueur du décret,
sont en transit A destination de I'acheleur au
Canada.

(4) Le décret prls en vertu du paragraphe
(1):
a) s’applique, sous résérve des autres dis:
posmons du présent article, pendant la pé-
. riode.qui-y est spécifiée;

. B) peut, sur recommandation du mmlstre
des. Finances, malgré lés autres disposi- 30
tions du présent. article, 8tre d tout moment
“annulé par le gouverneur .en conseil, sauf
si.les:deux chambres du Parlement ont dé-
.ja adopté, aux termes du paragraphe (5),
une résolution de révocahon 35

_(5) Par dérogation aux autres dispositions..
du présent article, le décret cesse de s appli-

iquer le jour de I"adoption d’une’ résolution de

révocation par les deux chambres du Parle-
ment ou, le cas échéant, Je jour que-prévoit 40
sette résolution. .

(6) Le ministre. dés Finances fait publier

"Kans la Gazerte du. Canada Vavis apprnpné'

en cas de révocation ‘du décret par suite
d'une  résolution adoptée par les deux
chambres du Parlcmenl

(7) Sur recommandatmn du ‘ministre- des.
Fmanccs. le gouverneur en conseil peut, par

5

_|réglemient :

a) désigner, rélativement’d tout pays, des

produns apricoles;: 10

b) ﬁxer les.conditions de pﬂse des décrets
visés au paragraphe (1)

€) prendre toute. autre mesure d’applica-
tion du présént article.

®) Les décrels pris en application du para- i5

Eraphe (1) sont soustraits 2 I"application des
larticles '3, 5 et 11 de la Loi sur les textes

réglementaires.
(9) Les décrets pris'en’ apphcanon du para-

tion (1) shall ‘be published in the Canada
Gazette.. '

graphe (I) sont-publiés: dans 1a Gazefte du20’
Canada.

Non-applica-
tion du décrel

I3

Appl:enuou et

révocstion du

décret

Résalution de
révocalion

Puhhutmn
d'un avis-

Riglements

Déroganon Ale
Lai surles
texies
réglementaires

Publication




Amiendme n:r.'s'~=r¢} the Ciistoms: Tariff

/

' Subsectmn 3) exempts certain goods in transnt from the application of a surtax imposed
pursuant to subsection (1) , .

. Subsectren {4) provides for the period of a surtax order and gives the Govemor in
Caotincil authonty to repeal it at-any tlme on the recommendation: ef the. Minister of
Fma.nce ’ : _

Subsection (5) pfovides additional authority to Parliament to revoke: such anorder.

Subsectlon ©) prowdes for publication of notice of a revocation’ pursuant 0 :subsection

. '(5) - . o _ ;

‘Subsection (7) provides the, Governor in ‘Council with authorlty to make regulations:

- prescribing agricultural goods to which the spec1al safeguard authorlty applies; prescribing f
terms and conditions. of a’ surtax order and for such’ other purposes as may be: necessary r
to 1mp1ement the: ,safeguard , ) _ : P

Subsection (8) exempts a spemal safeguard surtax order from the pre—pubhcatlon
requnements of thé Starutory Instruments Act.

. Subsection. (9) provides ‘that a surtax qrdep.m_u_st be published in the Canada Gazette,

WITO-Agreement Implementation Act : . Clause-By-Clause Guide




85. Slﬂ]Sectmn 60.2(4) of the Act is re- 85. Le paragraphe 60.2(4) de la mémefoi 1997 ch- &4,

1993, ¢, 44, 5. !
125(1) placed by the following:. est remplacé par ce qui swit : par. 12D
:’“h:r“m (4) No order shall be made-in. respecl ‘of. a 25 (4) L'arrété visé.au paragraphé (1} ne peut 3‘;:“::;
--_-mmﬁ, m{,.., fresh fruit or vcgelable pursuant lo subsec- &tre. pris.a I"égard des fruits et Iégumes frais25° ""®
tion (1) durmg any period in which an ofdet’ bénéficiant du tarif des Efats-Unis pendant la
made pursuant to subsection 59, I(l) (8) or pérlode de validité du décret prisa I'égard de
(11), 60{1) or (6 1) or' 60.1(1) of this Act.lor ceux-ci en vertu des paragraphes 59, I(l),_(_)
subsection 5(3), (312), (4.01) or (4.2) of'the: 300u-(11),'60(1) ou (6 1} ou 60.1(1) de la pré-
Export ahd Import Permits Act in respect of sente loi ou des paragraphes 5(3). (3.2),30
. the same fresh fruit or vegetable that is enii- (4. 01) ou (4. 2) de la, Loi sur les licences
tled to the benefit of the: United States Tariff -’ exparmtmn et d’ :mpartanon, I*arrété. n’a,
is in forcesand any such order made pursuant pendait cetie période, aucun cffcl
to subsection (1) shall not have any force or35:
effect durlng any such period. . .
. {333-*- Ralis 86. Subsection 60.3(4) of the Act is re-  86. Le pamgrapheﬁﬂ3(4) de la méme loi 1953, ch. 4.,
: 13 ;130
placed by the following: st remplacé par ce qui suit ; 35
fpl;l":":i“""" of (4) Any order made pursuant to subsection =~ (4)Le décret’ pris en-vertu des paragraphes :‘;::'::f:s
magrores 59, I(I) {8} or-(11) of this Act or subséction 40 59. l(l)‘_(_) ou (i1) de la présente loi ou des
.5(3) (3.2) (4.01) 'or (4.2) of the Export and paragraphes 5(3), (3.2), (4.01) ou (4.2) de la
Import Permits Act shall have éffect in re-  Loi sur les licences d'exportation et d’im-
spect of goods reférred to in subsection 2) parrauan s apphque aux marchandises tant 40
only durmg any period in which the limits -quela quantilé: globnle de marchandises bé-,
specified under subsection (3) for those 45 néficiant d’une réduction de droiis de douane
~ goods have not bcen exceeded. n’est pas atieinte.
;g‘g“ 4.».  B7. Paragraph 62(1)(c) of the Act'is re- ~ . 87, L'ilinéa: 62(1)c) de Ja meme  loi est :1?'91 ;ih 4,

placed by the following: , remplacé par cequisuit.:

é)f réduire’ ou supprimer les droits de
douane sur les marchandises importées,
avant. ou aprés I’entrée en- vigueur du dé- 5

(¢} reduce or remove customs dities on
goods lmported whether before or after.
the order coies into force ffom any couin- 5

try by way of compensation for any action

taken under subsection 59.1(1), (8) or
(11), 60(1) or (6.1), 60.1(1), 60. 11(2) or

"cret, de tout pays en compensation de
‘toute mesure ‘prise en vertu des para-
,graphes 59, l(!), (8) ou (11);, 60(1).ou

(6.1), 60. l(l) 60.11¢(2) .ou- 60.4(1) de la
‘présente loi .ou des paragraphes 5(3), {3.2), IO
(4.01) ou (4.2) de-la Loié sur les licences
..d"exportation et d'imporiation,

60.4(1) of this Act or under subsecnon
5(3), (3.2), 4 ;01) or (4 2) cf the Export 10
and Import: Permm Act.

1988, ch. 65,

,;gsa. c. 65,3. 88. The definition “customs duties” in 88. La définition de « droits de douane », 1980
' gection 66 of the Act is replaced by the fol- A Marticle 66 de 1a méme loi, est remplaoee o
lowing: ) par ce qui suit : 15
“customs duties” means the ctistoms duties 15 < droits de douané » Les droits de douane im-  +dfitsde

“Eastoms

O de imposed under Part 1, other than surtaxes  posés en vertu. de ia partie [, 3 I'exception Sonane.
doudne » imposed Gndér section 59, .59.1, 60 or d’une surtaxe imposée-en vertu deg ar- - - duries”
60.01, temporary dities . .imposed under- ticles 59, 59.1, 60 ou 60.01, d’un droit
section 60.1 or.60.2 or surcharges imposed lemporalre imposé en veru des articles 20
. under section 61, : 20 60.1 ou 60:2 ou d’une surcharge imposée
- en.vertu de I"article.61..
1993, . 44 3 89 Section 83.01 of the Act is replaced by -89, L'article 83.01 de la méme loi est 1993411* 4“4,
135 e P TR an. 135
' the following:. _ remplacé par ce qui suit :
Definition of 83.01 In section 83.02, “customs duiies ' 83.01 Pour I applicatmn de I’article $3.02, 25 D‘;‘-“““‘x"‘
’ d::‘i'et:m ‘means customs duties: lmposed under Part I, - «droits .dé douane»s s’entend des droits de dw,',::.

‘other than- additmnal customs duoties imposed 25 douane imposés. en vertu de la ‘partie I, a
under section 20, surtaxes 1mposcd under  1"éxceplion des droits'de douane supplémen-
section 59, 59.1, 60 or 60:01, temporary du-  taires imposés ‘en ‘veriu de I'article 20, des
ties :mposed under section 60.1, 60.11, 60.2  surtaxes imposées en vertu des articles 59,30
or 60.4 or surcharges iniposed under section  59.1, 60 ou 60.01, des droits temporaires im-
‘61, : : 30 posés-en vertu des articles 60.1, 60.11, 60,2

' o ou 60.4 et des surcharges imposées:-en verty

dc I ﬂmcle 61



Amendments to-the Customs Tariff

Clause 85

 Clause 85’ amends the Bilateral Safeguard Measures for U.S. Fresh Fruits and Vegetables
(section 60.2) to reflect new subsections in the- provisions governing giobal safeguard -
© imeasures (j.e. exténsion orders for a surtax or quota) to ensure that bilateral safeguard
actions against U.S. fruit and vegetables cannot be applied where.a global safeguard
measure :affecting those fruit-and vegetables is- already in place.

CIauseM‘ - o , _. " : .['I

Clause 86 amends the B:lateral Safeguard Measures for Mexican Agrlcultural Goods

(section 60: 3) to reflect new subsections. in the provisions governing global safeguard

measures, (i.¢. extension.ordérs for 4 surtax or quota)to ensure that bilateral safeguard

actions against Mexican agricultugal goods cannot be applied where a global safeguard
' measure: affectmg those goods is already in place

C!ause 87 - Global Safeguard Measures ‘ o Q
Clause 87 amends’ paragraph 62(1)(0) to ensure that the Governor in Councnl contmues to ‘ _
have.the authority to ‘reduce or remove customs duties where another country has rights '

of compensation as-a result of“a global safeguard action taken by Canada (i.e, exténsion
orders-for a surtax or a quota).

Clause 88 and 89

Clauses 88 and 89 amend the definition of ‘customs duties in-sections 66 and 83.01 to
" ensure that surtaxes u’nposed ‘pursuant to the safeguard measures mtroduced in this Bill
are not considered customs: duties for the _purposes of other provisions of- the Tariff.

: ' i
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90, The French version of the Act is
amended by replacing the expression “mar-
chandises semblables ou directement ‘con-
currentielles”  with  the expression

“marchandises slnnlmres .6u directement35 chandlses similaires-ou d;mtement concur- ,

concurrenles” in’ the following provnsions. )
(a) subsection 59 1(3),
() subsection §9.1(7);
(c) subsection 60.1(1);
(d):subsection 60.11(2);
(&) sﬁhseclioilﬁo.ﬂﬂ(l_); and
(f) subsection 60.4(5)-,

91. The French version of the Act is
‘amended by replacing the word “préjudice”
with the word “dommage” in the follow;ng
- provisions;.

(a) subsection 59.1(3);
(b) subsection 60.1(1);
(¢) subsection 60.1(3);
(d} subsection 60.11(2); and
{e) suhsecﬁon 60,11(6)

- 92, The French version of the Act is
amerided by replacing. the word “dom-
.mage”™ ‘with the word “préjudice” in the l'ol-
lowing provisions: .

(@) subsection 60.4(1) ;and
- (b) subséction 60.4(5).

10

15

S€8

40

-3

90.. Dans les passages ‘suivants de la’ ver- 35
sion frangaise.de la méme loi, « marchandi-
semblables- . ou directement
concurrentielles» est nmplace par «mar-

rentes »1 40
a)le paragrnphe..59.1(3);;

5) le paragraphe 59.1(7);."

¢) le paragraphe '60:.1(1];

d) le paragraphe 60.11(2);

e)le paragraphe 60.4(1},
ﬂ Te. paragraphe 60, 4{5)

91. Dans les passages suivants de la ver-

45

sion frangaise de la méme joi, « pre;udice »
est’ rernplacé par « dommage» *

a)le pamgmphe 59.1(3).

' b) le paragraphé 60.1(1%;
¢) le:paragraphe 60. 1(3),
d)le pamgraphe 60.11(2);
‘€) le paragraphe 60.11(6).

92. Dans les'passages suhfants de la. ver- 10

sion fram;alse ‘de 1a méme Jol, « dommage »
est remiplacé par « prgudlce s 33

" a)le pﬂi‘ﬁgrhpiie 60:4(1);:

b) le paragraphe 60.4(5).



Amendments- 16 the Custonis Tariff

Clause 90

Clause 90-aménds the French version of rhe Bill 1o rcplace the' words marchandrses

. semblables oun dlrectement concurrentielles” with the ‘words "marchandises: Similaires ou :
directement concurrentes” to harmonize the French version with, the language used in the
CITTA and the EIPA.

Elauge' 91

Clause 91 :amends the French version of the Bl]l 0 replace the word "préjudxce with the
. ‘word, dommage This 1s -necessary to harmonize the French-version'of the Bill with the
French termmology used in'the WTO Agreements

Clause 92

Clause. 92 amends ‘the French version of the. Bill to replace the word "dommage” with the 0
‘word "préjudice”. This is necessary’ 'to harmonize- the Frénch veérsion of the Bill with the
French termmology used in'the WTO Agreement on Textlles and Clothmg L .

WIO Agreement Implementarion. Act . T Claiise-By-Clause Guide




93. Schedules I and JI to the Act. are. 93. Les annexes I et II de ™ meme 1oi IS
amended in the manner and to the extent. sont mudiﬁées conformément a l’mnnexe |
indu:ated in Scheduleltoth;s Act. ’ . de la.présente Ioi. :

94. (1) Code 9954 (oleomargarine) of 20 94. (1) Le code 9954 (oléomargarine) de

* Schedule VII to the Act:is repealed. ’annexe VII de la méme loi.est abrogé.
(2) Code 9962 (metallic trading checks) of (2) Le code 9962 (jetons de commerce en 20
Schedule VII'to the Act is repealed. " . métal) de ’annexe VII de la méme loi est
‘ : ‘abrogé. .




" Amendments’ to the Customs T ariff

Clause 93 |
. Clause 93 aiheljos;'Schedules-.I"and' I off‘.ﬁle Cimom Tariff by: ' S l |

a)’ .  Creating a column with the heading, “MEN Stagmg Category to theright of the
: column "Most-Favoured-Natlon Tariff"; -

. by Addmg the MFN Staging Category applicable to each tariff item or code;

c) Settmg out the base and final rates (and in some cases the mtennediate rates) of” y
duty for tariff itms-and codes subject to Most Favoured-Nation. Tariff reductlons, .

d) Striking it tariff items and codes which do not. accommodate the rates. of tariff '
. reductlon agreed to with our ‘trading partners;

e) ,..Introducmg tariff iterns ‘and codes that are requlred to accommodate rates of tanff B
reduction agreed to with our tradmg partners;.

f) ©  Adding or amending certain’ Supplementary Notes for Chapters of Sections of.
' Schedule I . .

g . TInserting “NAA" in the “MFN Staging Category for the. eight codes in Schedule II 0
~ to the Cusroms Tar;ﬁ" to which only the Mexnco Tariff appl:es

' ';C'Iduse 94 .

' Schedule VII of the Gmtom Tari_ﬁ“ enumerates the goods that ‘are prohiblted entry into
'Canada

" ‘Sub-clause 94(1) repeals Code 9954 of Schiedule VII of ‘the Cusram Tariff, eliminating
the import prohibition on oleomargarine, Consistent with our obligations under the
Agreement on Agriculture to provide minimum access for sensitive agricultural.imports.
and to convert restrictions on such_ unports into customs duties.

Sub-dause -94(2) repeals Code 9962 of . Schedule VIt of the Cusronu Tariff, eliminating
the import prohlbltlon on-metallic trading cliecks. This prohibition is being eliminated
because it is inconsistent with Canada’s current and future GA’I‘I‘!WTO obligations.

WIO Agreemens Implementation Act A Clausé-By-Claitse Guide.




" elfect

Transitional Provisions

Disppsitions transitoires’

";5;"!;=E::fml 95. Subsections 59.1(3.1), (3.2), @.2),(5), 95 Lﬁ paragraphu 59.1(3.1), (3.2}. ﬁ:‘";‘::—
. u,ﬁo ordera (6) and (8) to (8.4) and.section. 59.2 of the25 (4.2), (5), (6) et (8) & (8.4) et P’article 59.2 du marchandides-

~ Customs ‘Tariff, as' enacted by sections 82
and 83 of this Act, apply in respect-of sur-
taxes imposed_and goods included on 'thé
Import Control List by orders made after
those ptjgvnslons come mto force.

-Amellt:imznt‘tg
"W"}f' the: recommendation of the Mihister of Fi- -
nance, by order, amend any of Schedules I

to VII to the Customs Tariff where the Gov:

ernor in Council deeis it necessary to do so 35 conséquence de . Ia mise

as a.consequence of the nmplementation in
Canada of the World Trade Organization
Apreement.

96. (1) The Govemnr in Council may, on -

Tarif des douanes, édictés par les articles. 8225« -mmnuon
et 83 de la présente loi, s’appliquent aux oonitiée
marchandises’ assujetties & une surtaxe ou

portées sur la liste des: march:ndmes d’im-

30 portation controlee par decret pris aprés

Ventrée en vigueur de ces dispositions. 30

96. (1). Sur recommandation du ministre
des Finances; le gouverneur en conseil peut,
par décret, modifier Jes annexes I & VII din
Tar:f des douanes, s’il estime nécessaire én
en oeivre au35
Canada de 1'Accord sor I’"Organisation
mondiaie du commerce.

Modsf'cnlion
d'mnnexes

Cestmtion -

Cesscstoheve  (2) Subsection 1) censes to have effect (2) Le paragraphe (l) cesse d’avoir effet ©

effect d’effet
o lhree yéars after it comes into force. 40 trois ans’ apres .son entrée viguenr:

Definitions 97. In sections 98 and 99, 97. Pour I’application des’ articles 98 et  Définitiont

“former version” means the Customs Tanﬁ‘
asit read immedmtely before this.section
came into force;

“nresent version” means the Customs Tariff 5
as-amended by this Act..

8. (1) The éovernur in Council may, ob

Amendments.io

thriee years after it.comes into force.

99, « version antérieure» et -« Version ‘ac-
tuelle » s’entendent respectivement de Ia
version du Tarif des douanes antérieure &
I’entrée €n vigueur du présent article etde 5 °
la version de cette loi modir €€ par la pre-
sente loi. )

98. (1) Le gouverneur en-conseil peut, ]0:':::2?;::

| otherAcu tlie recommendation of the Minister of Fi- par décret, sur recommsmdauon du minis-

nancé, by order, amend any Act of Parlia- tre-des Finances, modifier une loi fédérale

ment, other than'the Customs Tariff, by 10 autre que le Tarif deés dauanes par
(@) substituting for any reference msde in a) substimtion, 4 un renvoi & tout ou'par-
the other Act to 2 tariff item, code or tie d’un numéro tarifaire ou d’uz code du 15
portion of a tarilf item or code, of the Tarv' dés douanes wmodifié ou. abrogé par
Customs Tariff amended or repealed by - Ja présente Ioi, d’un renvoi & tout ou par-
this Act another reference ‘to-a tariff-item 15 tie d’un numéro tarifaire ou d’un code;
or::jems, :rﬂfode or codes,.or portion or’ 5) substitution, 3 un rénvoi & tout ou par-
portions of them; _ ti¢'d’une annexe du Tarif des douanes mo- 20
{b) substitoting for any reference mncle in difié ou abrogé par la pmente lol, d’un
the other Act to all of & portion of a2 renvoi a tout ou partie d’une annexe de la’
schedule to the Customs Tariff amended 20 version actuelle; )

. or repealed by this Act a reférence toall ¢) autres modificstions qu'il estime néces-
or a portjo: of & scheduile to.the present saires & la svite des subsututions effec- 25
version;.an tuées en application des aliniéas a) ou b)
(c) making such’ other medifications as: ou; de Pédiction dela pmente lot.
the Govemor in Courcil may deem necess 25
sary s a conséquence of any substitution
* made pursuant to paragraph (a) or (®) or
as e consequenice of the enactment of u;is
Act,

‘Cemseswhove  (2) Subsection (1) ceasés to have effect 30 (2) Le pnragmphe {1) cesse - davoir effet dc:‘,’,‘;':“

trois-ans apres sont entrée.én ﬂgueur.




Amendments to the Customs: Tariff

’Cldusef 95

.Clause 95 is a transitional provision. It provides that extension orders for a surtax or {
import quota, mid-term reviews, refund orders for a provisional surtax and the new time
limits- for surtax measures only apply in respect-of surtaxes imposed on goods of goods
-which are mcluded on the. Import Control List after the coming into force of this Bill,

i Clauséﬁﬂ
Claunse 96 is a transitional provision, ‘ B

Sub-clause 96(1) provides for amendments to the Schedules to the Customs Tanﬁ that are .
necessary to implement the World Trade Orgamzatlon Agreement in Canada.to be made 2
" by Order in- Council. : . . D

Suh-clause 96(2) provldes for Sub-clause 96(1) to explre three yéars after it comes into
force. . . :

: -Clémsé 97 .

Clause 97 is a.transitional provision:which dcﬁnes the "former version" and the present l
- version" of the Customs Tariff for the purposes of Clauses 98 and 99. ‘The "former
- ‘version” is the thom Tariff as-it redds: prior 10 Clause-97 “comming.into force, whereas.,
thé "present version® is the Customs Tan_ﬁ" as amended by the World Trade Orgamzanon |
Implémentation Act. } , o ‘ e

Clause 98
- Clause 98 is a :tran‘Sitibnal pr'o‘*ii’sidn
'Snb-dause 98(1) provides for conscquentlal améndments to other Acts to be: made by

Order in Council where such ‘amendments replace references to codes, tariff items or
schedulés to the formetr: Customs Tanﬁ’ with references to the present version.

Sub-clause 98(2) provides for Sub-ciause 98(1) to expire three years: after it comes: into |'
force
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Poreer torifl
lizms.

'Bill C-49

Conditions for
‘making order

99, Where & tanﬂ' item or code of the
formier- versmn, or any portmn of the tariff
jtem or code, is referred to_ in any Act of

99, La’ menhon. dans une loi fédérale ou 30 r“‘:;"ﬂ“

dans un texte d'appllcatmn de celle-ci, de
tout ou partie d’un numéro, tarifaire ou

ti order ‘made 35d’un code de la version mnterieure vaut,
Parliament ot regula . _sauf’ mdicalmn contraire du dontexte, men-
tion soit' du ou des muméros tarifaires ou 35

" under it, the. reference to that tariff item,

code or portion shall, unless the context
otherwise requires, be construed as a refers
ence to the: tariff item or items; code or

. .codes, or portion or. portions of the present 40 ob la dén

version edumerating or referring to goods
that correspond most: closely to goods enu-
merated or referred to in the tariff item,
code or portion of the furmer .version.

Condmonal Amendmem

100 5T Bill :Cs49, introduced in thé first
session of the thirty-fifth Parliament and en-
titled An Act to amend - the Department- of
Agncukure Act and {o amend or repeal cer-
tain other Acts; is @issented to, then subsec-
tion 60.01(2) of the Customs Tariff, as

: enacted by section-84 of this Act, is replaced

by the’ following: ~
(2) Before recommending, that an order be

codes, soit de la partie du-ouméro tarifaire
on code, ﬂgurant dans 12 version actuelle et
ofiiination des' marchandises ou le

renvoi & des marchandises eormpond Te

- tarifaires du
‘régime
antérieur |

mieux au numéro tarifaire:ou aw code ou & 40

Ia partie de l’un de ceux-ci de la version
antérieure. ;

‘Modification conditionnelle

100 En cas de sanction du. projet de loi
C-49, depose au cours-de la premitre ses-
_siondela treme-cinqméme Kgislature et in-
txtule Loi modifiant la. Loi-sur le ministére de

5 I’Agrwuiture et abrogeant ou mod:ﬁ.enr cer-
taines lois, le _paragraphe 6001(2) du Tanf
des doitanes, édicté par I’article 84 de la pré-
sente loi, est remplacé. par ce qui suit :

(2) Le-ministre des’ annces ne recom-

Projet de o
C-49

5

Coaditions de

made under subsection (1), the Mmlsler .of 10mande la prise du décret que s'il estime, en lﬂpmcd"mm

Finance must bé sansﬁed on the basns of a
report of thé ‘Minister of Agnculture and
Agri-Food, that the conditions set out in Ar-

. ticle 5 of the Agreement on -Agriculture’ in

se fondam sur un rapport du ministre de-1*A-
griculture et de I’ Agroalimentalre, que sont
remplies les. conditions refatives-2 l'lmpos1—
tion d’un droit additionnel sur les produits

 Anpex 1A of the World Tradé Organization 15agricoles désignés, que prévoit 1'article 5 de 15

Agreement for the imposition of an-addijtion-
al duty on any prescribed agricultural goods
héve-been met.

I’Accord sur Iagriculturefigurant 2 I’annexe
1A de 1I'"Accord sur I'Organisation mondiale
du commerce.




Amendments (o the Cistoms Tariff

';(,‘Iau's’elpg '_ - oo [

Clause 99 is a transmonal provnsmn ‘which provsdes for. instances where consequential o
. amendments that are required to feplace references: to tarlff itéms or. codes introduced in 1
~this Bill have riot béen made to any Acts, Regulatlens or Orders. In such instances- !
references to the tariff’ items,- codes and portions thereof that have been superseded.are to '
be:read as if they refer to the tariff item, code or portion thereof in the."present version” '
of the Cusroms Tariff that most clogely corresponds to the goods that are ‘covered.by the
reference :

. Clause 100

~ Clause 100 is a consequenitial amendment necéssary to change the-name of the Minister. of l
*- Agriculture to the Minister of Agriculture and Agrl-Food for the: purpose of section-60, 01 .
- (Specnal Agneultural Safeguards) if the Depanment of Agnculture Act (Bill C-49) receives
Royal Assent before this Bill. .

Schedule Ito the Bill sets out: the manner and extent of" amendments to Schedules Tand I

‘of the Custons Tariff enactéd by clause 93. Although Schedule I to the Bili provides for [
Most-Favoured-Nation tariff rates and tariff reductions stagiiig categories for all tariff !
items and codes-in Schedule 1 and 11 to the Cisstoms- Tariff it does not set‘out: every

column in Schedules I and II to the. ijtom Tariff (e.g. the columiis containing

descrlpnons of goods and non-MFN -tariffs). except in instances where new- tariff items or
codes-are- bemg introduced..

4

'-Schedule I to the Bmll consists of Parts A through E Part A establishés a column with the
heading "MEN Staging ‘Category" throughout Schedules I and II to the Custonis Tariff.

~ Parts B and C set out amendments to tariff items and codes, respectively, relating to non= i '
agricultiral goods. Parts D and E set out:amendments to-tariff items and codes; '
respet:twely, relating to agricultural goods. Each Part i 1s divided into Dmsmns ‘each of
whlch set out partlcular types of . amendments

. In Parts A, B and, C Division T lists tariff items or codes that are not subject to Most-
"' Favoured- -Nation Tariff reduction and indicates their. status in the Cusroms Tariff by I -
adding "K" in the MFN Staging Category column, These tariff items include those that '
. are carrently duty-free, that are equal to or less than the rates to which we committed in.
. the WTO Agreement or on which no tariff reductions were negotxated (i.e: ships and
‘some- rubber footwear).

-
[
Cod
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Amendments to the Customs Tariff

’ Division I strikes out those tariff items or codes which do not accommodate the rates of
tariff rediction to which we comnitted in the WTO Agreement. For example, ‘our ‘
commitments on the goods provnded for in any one of these items may include more than

o - one final rate of duty or multiple rates of tariff reductlon that canriot be implemented in a -
: ‘single pl'OVlSlOﬂ

Division IV introduces tariff items or codes. that are required to accommodate the rates of
duty or tariff reductions to which we commiitted in the WTO Agreement. The tariff items
and codes introduced in lmsmn IV replace the items and. codes- struck out in Division
1L :

" Division V, which is included only in Parts B and D, aménds of introduces
Supplementary Section and Chapter Notes in Schedule I to the Customs Tariff.

In Part E, Dwnsmns I-and 11 have the same- structure and function as' Parts A B and C.
Division III of Part E, however, adds the symbol *N/A" to thé MFN Staging Category
column for €ight tariff codes to which only-the Mexico Tariff applies.
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CLAUSES 101 - 114



Amendmenis. to the Export and Import: Permits Act -

“. = .
Jo
!
)

EXPORT AND IMPORT PERMITS ACT -

CLAUSES 101 - 114

' Overview

. The Expon and Import Permits Act (EIPA): provides authonty for the establxshment of
controls-on exports or imports of demgnated goods where certain criteria apply. Controls
are established by the addition of items to the Export Control List (ECL) or the Import
Control List (ICL), or of countries to the Area Control LlSt or-the Automatic Firearms
Country Control List, by Order in Council. Goods on a List may only be exported ‘or
imported, as the case may be, under the authority of an export or import permit.. The

. "Minister responmble for the EIPA, the Secretary of State for External Affairs, is given
discretion in the issuance of these permits, save only in the case of goods placed on the

" ECL or ICL for: momtormg purposes ‘only, when the Minister shall issue permits ‘on
request. - The present améndments will provide for- other. cases where. unport permits-will
be issued on request for. goods on the ICL. :

Parliament. One ‘circumstance:is that of a safeguard“ ‘action based on our rights under

.. ‘ Article 2 of the WTO .Agreement on Safeguards, under which Canada may impose-

| . S restrictions on imports of a.good that are causing or threatening serious injury to the
domestic producersof like or directly competitive goods. Goods may -also be included on
the ICL for the- purpose of enforcing a, Customs Tariff-action: Other circumstances
foreseen for the addition of goods to the. ECL or ICL, as appropnate include monitoring
(a) for the purpose of the collection of informiation on exports or imports,.and (b) for the.
purposé of enforcmg :a Customs Tariff action. Goods may also be added to.either List for
the purpose of’ unplementmg an intergovernmental arrangement of commitment. The
present amendments. provide that goods may be ‘added to the. ICL for the purpose of e |

; lmplementmg the WTO. Agreement on Agrxculture i ‘

. :"I”he cncumstances for placmg goods on a Llst are speclﬁed in’ the EIPA and other Acts of

factlztate the adnnmstratlon of an mtergovemmental arrangement provndmg for speclal
treatment for the goods for which the certificate is issued (for ifistance, providing a lower

* duty.rate for goods accompanied by an export cemﬁcate than for others upon unportatlon
into another country).
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R.S. c.E-19

Export and Import. Permits Act

101, Section 2 of the Export and Import

Permits- Act'is smended by adding the fol- 20 d’exporiation et d’importation est modifié 20 .

lowmg in alphabetical order:

“impart
- allogation™
o numm.wfmu
d'importaiions

“World, Trndc
‘Orgianization
Agreerncn!

s Aécord sur

I Organisation
maudmle dis
commerce’s

* following-after section 4.1:

Definitions .

¢
importonté’s '
- “serious i
-lnjury

I dnmmngc
gravea

Ttsurge”
waugmenialion
dubfre s’
“thréat of’
sérious injury™
s merace de

’ dommgr

Rraves

Appllcnlmn of
,d*e!'mnun in
. regulations -

lmport allocation™ ‘meéans’ an allucallon is-
sued-pursuant Lo subsecuon 6.2(2);

“Wurld Trade Organlzauon Agreement” has

‘the same meaning as the word “Agree- 25

ment™ in subsection 2(1) ‘of the World

N Trade Organization Agreemem‘ Anmiple-

mentation Act..
~ 102, The Act is amendéd. by adding the

4.2 (1) ln'section 5, .
“contribute :mportanlly" has. the mcamng

‘| given -that expressmn by Article 805 of

NAFTA;

Loi sur les licences d'exportation et
- d'importation

101. L’article' 2 de la Loi sur les licences
par adjonctmn, :selon l'ordre alphabethue,
de ¢e qui suit ¢
«Accord sur I'Organisation mondiale. du

commerce s S*entend de; I*Accord -au sens

oéuvre de U'Accord sur I Orgamsarwn

mandiale'du commerce,

Laumnsauon &'importation’» Autorisation
délivrée en application du ‘paragraphe
62(2)

102, La ‘méme loi- est modlf'ee par ad-

30_Joncuon, -apres I'article 4.1, de ce qui suit :

1 42°(1) Les, dcﬁnmons qui suivent s apph-
quental’ arllcle 5 ‘

I’article'805 de,I' ALENA.

“serious. injury™ means, i relation to domes- 35 « contribuer de manitré. importante s S'en-

tic producers of like or dtreclly compelti-
tive goods, a . significant  overall
impairment in, the posmon of the domiestic:

. producers;

surge“‘ has the. meaning. gwen that word by 40|

Article 805 of NAFTA;

“threat of serious’ mJury means: sefious inju--
- ry that, on the basis of facts, and:not mere-.

ly of allegatnon. conjccture or remote
possnbllny. is clearly imminent.

(2) Any fegulations made under, paragraph

'40(b) of the Canadian .'nxemanana! Trade

Tribunal Act defining "llke or directly com-
peuuve goods™ apply for the purposes of

“iséclion §.

th

tend ausens de I'article 805 de I’ ALENA.

‘t'dvom“mage grave» Tout dommage causant

luauon des: producieurs’ nauonaux de mar-

chandises sumlalres ou -diféctement

COI'ICI.IHEI'HGS

‘| menace de dommagc grave» ‘Vise un dom-
mage grave doni ) immincnce.évidente ést

sur dés allégaucms des-conjectures ou de
Iomtalnes possibilités.

(2) Les réglements pris en vertii de 1* alméa
40b) .de la Loi sur le Tribunal canadien du

chandlses slrmlanres ou, directement coficur-.
rentés » § appllquenl AT article.5.

une dégradation générale- notable dela si- 402

fondée sur des faits-et non pas seulement S

commerce exlér:eur qui définissent .« mar- 10

LR..ch E-19

v Accord sur

I"Orgabisaticn . -

mondialé du

du paragraphe 2(1) de la Loi de mise en 25 commerce»

“World Tradé
Orxammlmn .
Agrumar

« Bulerisati IOII

~d'importation s .
mpon alloca-

30 tien”

Définitions

«augmentation subites S'entend au sens de 2’.5‘"“8‘“’"““"n

III IIG ¥
“surge”

i contribuer deé
mamére
|mporlimi: L]
“contribule -
aﬁ-:pohmgtfiy"

‘r dommage

graves
“yerions
fafiery”

vmenace de
dommage
graves
“threds of

s€riows injury” .

Application du
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Amendments to'the Export and Import Permits Act o

Clause 101

" Clause 101 adds two new definiitions o Section 2 of the EIPA. It defines "import .
dllocation” (see Clause 106) and "World Trade Organization Agreement”. "The definition ,
of "World Trade Orgarization Agreement” refers'to the ‘definition provided . in subsection

: <2(1) of the World Trade Orgamzanon Agreement Implementation Act.

Cfélqse 102

Clause 102 adds new subsectlon 4. 2(1) to the EIPA defining, for the purposes of section
3, the terms’ “contribute importantly”, “serious injury", "surge" and "threat of serious
injury®. 'The definition of "contribute importantly” .and "surge" ‘have the meaning, glven
thosé expressions by Article 805 of the NAFTA, The definitiofis of "setious injury’ "and °
"threat of serious irjury” are needed to implement Articlé 4 of the WTO Agreement on
Safeguards. New subsection 4. 2(2) is consequential 10 amcndments 10 paragraph 40(b)
of the Canadlan Imemananal Trade Tribunal Act.

 WTO Agreement Implementation Act - o o Clause-By-Clause Guide




103, (1) Paragraph 5(1)(a) of the Act is'10 103 5N L'nllnea S(I)a) de la méme loi’ est T -

replaced by the I‘ollowiug' : ) remplacé par ce qui suit : ,5
{a) to ensure, in accordance with the needs a} assurer, selon les besmns du Canada. le 15 ) N
of Canada, .iKe best possnble supply and  meilleur approvisionnement et la meil- ' ‘
distribution of an- article that is scarce in - leure' distribution’ ‘possiblés d'un article '
world markets or in Canada of is: subjeél to 15 rare 'sur les marchés mondiaux ou cana-

' governmental controls in.the countfies of dien ou soumis i .des rég:es gouvernemen- —
origin or to allocation by mlergovernmen- tales: dans les pays d’origine ou 2 une 20 l
tal arrangemem. . _ répartition .par accord mtergouvernemen—

: 1al;

|

————, ,—AdQ ——




Amendmenss to the Export and Import Permits. Act - -

Sub-clause. 103(1)

Access ’Com?ﬁin‘nems of WTO Agreement on Agriculture

The WTO Agreement on Agricuiture prOVIdeS, in Article 4 -paragraph 2, that members

‘shall not maintain, resort to, or revert to any measures of the kind which have been

required to be converted into ordinary’ customs. duties (“tariffied"), except as provided for
in Article 5 ("Special Safeguard Provisions”) and.Annéx 5 (respecting spécial treatment

for certain primary agricultural products and their worked and/or prepared products).

The following kinds of measures are henceforward prohibited by this Article: quantnatwe
import restrictions, variable import levies, minimum import prices, dlscretlonary import

'lloensmg, non:tariff measures maintained through state—tradmg enterpnses voluntary

export restraints, and similar bordet measures other than ordinary cusfoms duties.
Limited exceptions: are provided, e.g. for balanice of paymerits: measures and other
general, non—agrtculmre-speclﬁc provisions of the World Trade Orgamzatlon Agrecment

This "tariffication” has consequently meant the replacement of a slew of quotas, effective.

prohibitions, and discretionary llcensmg systems:by tariffs., The product areas affected
include supply-managed products (dairy and poultry sectors), margarme beef and veal,
and wheat, barley and-their products. The new-access regimes ‘may take the form of

" straightforward tariffs, but for most of the affected products there will be Tariff Rate.

Quotas (TRQs). These consist of two tariff lines for a.covered product (one providing for
a lower, one for a higher, duty rate), Other market access commitments are provided. for
‘in the Schedules'to the ‘WTO Agreement referred to in Article 4, paragraph 1; these
include;, notably, quanttttes that shall be ‘allowed access at the lower: rate .of duty

Canada’s tariff comimitmerits are set out in ‘Section 1-A (Tariffs) of Section 1
(Agncultural Products), Part I’ (Most-Favoured Natlon Tariff) of Schedule V: Canada
‘the access. oomnutments are set out in Section 1-B (Tanff Quotas) of the same schedule.

Summary of the Amendrnem

Smce the TRQs will replace existing controts, ‘which were of a nature to permtt
extraordinary imports.in times of shortage of a given good in Canada, the proposed
amendment is one of a series providing equivalent powers. under the EJPA. Goods are.
placed on the Import Control List (ICL) for various purposes, and permn:s may then be
issued by the Minister congsistently with that purpose or those. purposes.. The proposed-*
amendment ensures that goods placed on the ICL for the purpose of implementing access
commitments in the WTO Agreement on Agnculture may also be permitted entry when it

i§ in the national interest by reason of domestic scarcity, regardless of whether the access

commitment-in question has already been fulﬁlled

WTO Agreement Implementation Act

_ Clause-By-Clause Guide



RS, c. 47 Adh
wSH” ) LN ,2
(Sch...ltem 6); *
1993;c. 44, 5:
o 141)
Addition to
Import Control
List

@) Subsecuons 5(3) to (4. 04) oft the Act
are replaced by the following: .

(3) thre At any time ‘it appears to. the’
satisfaction of the Governor in Council,.on a
report of the Minister made pursuant 10 .an §

* inquiry made by the Canadian Ifiternationa}

Pruhnbitaon
‘gaingt further.
orders

Extension
arder

|have already been the sibject of an order

Trade Tribunal under section 20 or 26 of the .
C‘anadmn Intema:wnaf Trade Tribunal Act,
that goods of any kind are being imporied or
are likely to be umponed into Canada at such 10
prices, in such quantities and under such
conditions as 10 cause or threaten serious in-
jury to domestic producers.of like of dlrer.lly
competitive goods, ‘any goods of the, same
kind may, by order of the Governor-in-Coun- {5
cil; be mcluded on the lmport Control List,
for the purpose of lumltmg the importation of:
such goods to the extént ‘and; subject to:sub-
section (‘?) for the period that in the. 0plmon

of the Governor in Council is necessary lo'20
prevent or remedy the injury.

(3.1) No order may ‘be made pursuanl to
subsection (3) with Tespeci io goods that

LR., ¢h.47 (4

(4) Les paragraphes 5(3) & (4.04) de |a

méme loi sont remplacés par ce qui'suit : ‘ ;:ﬁp',)ﬂ“? 5,
1993 ch. 44,
par. 147(1)
(3) Dans les cas ol le gouiverneur en con- ;::':':e":“n
“seil est convaincu, sur rapport duo ministre marchandises
éabli en conséquence d’une enquéte tenue 5 d'imponation
par le Tribunal canadien du commerce exts-  “°"o¥e
‘rieur en application.des ‘articles' 20 ou 26 de
la Loi sur e Tribunal canadlen du commerce
extérieur, que des marchandises. de tous
genres sont importées au Canada — ou sont 10’
susceptibles de I"élre — A des prix; en guan-
tités et dans des conditions portant un dom-
mage ;grave aux_producleurs .nationaux de
marchandnses similaires ou directement. -con-
cuirentes — ou menat;am de le faire —, les'15 T
marchandises di méme :genre peuvent, par.
décret du gouverneur en conseil, étre portées. -
sur la liste des marchandises d’importation
contralée afin de limiter I” importation de ces.
marchandises dans la mesure et, sous:réserve, 20
du paragraphe’ (7). pour la période que ie
gouverneur en conseil -estime nécessaires.
pour éyiter le dommage ou’y remédier.
[nicidiction

(3.1) Il ne peut.étre pris de-décret en vertu
[du paragraphe (3) 2 I*égard des marchandises 25

Jqui ont fait T'objet d"un décret pris en vertu

madc pursuant to. that subsection or subsec- 25lde ce paragraphe ou du paragraphe 59.1¢1)

tion 59. l(l) of ‘the Cusrom.r Tan_ﬁ’ uriléss,

'[following the-¢xpiration of the: order and any

related orders made pursuant to subsection
(3.2) or (4. 01) of this Act or subsecuon
59.1(8).or (11) of the Customs- Tanﬁ lhere*’30
has elapsed-a period equal to the greater of
two years and the total period during which
the order or orders were in effect.

(3.2) Where at any time before the expira:
tion of an order made with respect 1o any 35
goods pursuant to this subseciion or subsec-

“[tion (3) or (4.01) of this Act or subsection

59.1(1), (8) or (1 1) of the Customs Tanﬁ' it
appears (o the satisfaction of the Governor-in

_[Council, as a result of an inquiry made by the 40
-Canadian Inlernauonal Trade Tribunal under

section, 30 07 of the Canadmn International
Trade Trzbunat‘  Act; that

(a) ‘an order continues to be neaessary to
preventor remedy serious- mjury o do- 45

.des douanes-a I'égard de;marchandises; il ést 40
~jconvdincu, en se fondant sur une enquéte-

e Tanf des douanes 3 moins que, dcpms
I explrallon du décret en cause et tout.décret
pris. en-application des paragraphes 59 1(8) 30
ou (11) de cette loi ou des paragraphcs (3.2)
ou (4.01) du présent article, il ne se soit
écoulé auv.moins deux ans ou, §’ il est plus
Iong, un délai*égal 2 la période d° appllcauon
du décrei'ou des décrets. . 35

(3.2) Lorsque, avant I'expiration du décret Dt
pris._en vertu-du présent par§gfaphe, des pa- 7

ragraphes (3) ou (4.01) du présent article ou
des paragraphes 59.1(1), (8)ou (11) du Tar:f

menée, en vertu de 1> arllc]e 30.07 de la Loi
sur-lé Tnbuna! canad:en du commerce exté-
rieur, parle Tribunal canadien du commerce

- [exIérieur, que, d'une part, un décret continue 45

d'Elre nécessaire pour éviter qu'un dommage
grave, ne soil causé a des. producteurs natio-
naux de 'marchandisés similaires: ou directe-
ment concurrenles ou pour réparer un lel

‘D;évcm-d'en:n-




Amendments to the Export. and-Import Permits Act -

Sub-clause 103(4):
Sub-clause 103(4) amends sectlon 5 of the EIPA by replacmg in subsections (3) and (5)

the expression "production in Canada" by "domestic producers”. It also amends the
French version of this subsection’ by replacing the words préjud:ce", "semblables" and

"concurrentielles” with "dommage", "similaires” and "concurrentes”, respectively.. This:
is consequent to changes to the Canadian International Trade Thbunal Actand the
French version of Article 4, paragraph 1 of the WTO Agreement on Safeguards. It adds
four new subsections, (3.1), (3. 2), (3.3) and (4.04) that are conséquent amendments to
the: Custorm‘ Tariff. The amendments to subsections. (4), (4.01), (4.02) and (4 03) are
consequenual o new: subsectlon (3.2) prov1dmg for an extension ofder.

The new subséction (3.1) prohlblts the. making of a_ further order with respect to a global -
safeguard action applying to goods that have already been the subject.of an order.made
under that subsection or subsection. 59. 1(1) of the Customs. Tariff, unless following.the

- “expiration. of the. order or any related orders made pursuant to subsection (3.2) or (4. 01)
_or subsection 59. 1(8) or (1 1) of the Customs Tanﬁ’ there has élapsed a.period of at least

two years. This:provision reflects an obhganon under Artlcie 7, paragraph. 5 of the WTO '
Agreement on Safeguards. .

Subsection. (3.2) provides that an extension order may be made at-any time before the

‘expiration of an order made pursuant to this subsection of: subsection (3) or (4. .01} or

subsection 59.1(1), (8).or (11) of ‘the Castoms’ Tanﬂ’ The Governor ‘in Council’s decision
will ‘be made on the basis of a recommendation by the Secretary of State for External '
Affairs pursuant to an inquiry under the Canadian International Trade Tribunal Act. Thls
subsection requires that the CITT inquiry- concludes that an'order continues to be

necessary to prevent or remedy serious injury to domestic producers of like or. directly
competltwe goods, and that thére.is evidence that the domestic. producers are: adjusting.

" The right to take such -action is provided for in Artlcle 7, paragraph 2 of the WTO

Agreement on Safeguards.

Subsection (3. 3) provides that ani extension order made pursuant to, subsectlon (3.2) shall

remain in effect for.the period specified in the-order, but the total specified period and the
periods during which the. goods were previously subject to any related order made
pursuant to subsection (3), (3.2) or (4. 01) or subsection 59.1(1), (8) or (11) of the
Customs Tan_ﬁ" shall not exceed e:ght years.. ‘This provision reflects an obligation under

_ Article 7, paragraph. 3 of the WTO Agreement on Saféguards.

The amendments to- subsections (4) (4:01), (4.02) and (4.03) are consequcnt to new
subsection (3.2) providing for an extension order. Subsection (4) requires that any goods

- imported from a NAFTA country not be included in any:giobal safeguard action unless.

the Governor in Council is satisfied that the imports from that country. are substantial in
quantity (defined in NAFTA Atticle 802), and contribute importantly (defined in. Articles
802 and 805) to the serious mjury, or threat thereof. In making the latter determination
the imports from the NAFTA country will normally be ¢onsidered mdlvzdua.lly, but in

WTO Agreement Implementation Act | Clause-By-Clause Guidé



" goeds.imported

ommage, et, d*autre part, il exisie des élé-
ments de preuve selon lésquelsils- procédent

a des ajustements, selon. les réglements pris
n-vertu de'1’alinéa 405) decette loi, le gou-
verneur en conseil peut, sur recommandation 3
u ministre, par décrel. porier toutes mar-
-handises visées par le décret.antérieur sur la

" liste des marchandises d’importation contré-
Iée.

_ mestic: producers of like or directly com-
petitive goods, and

(b) there is evidénce that the doméstic pro-

ducers. are adjusting, as determined in
~ accordance with any regulations made S5f
* pursuantto paragraph 40(b}-of the Canadi-

anInternational Trade Tribunal Act, )

the Govemnr in Council may, on 1he recom-
mendation of the Minister, make: an exten-

| sion order‘including any of the goods on the 10
‘ lmpon Conirol List.

- :?:.:::::ar { (3.3)Every extensmn order made pursnant (3.3).Le décret pris-en vertu du paragraphe 10 API;"':;‘;:“‘;‘ :
exteasioa to-subsection (3:2) shall, subjecl to this sec-  [(3.2) s"applique, sous réserve des autres dis< . gecree, :
orders © tion, remain in effect for such penod as is |positions du présent article, pendant 1a pé- ‘

specified in the order, but the total-of the.1Sriode qui y est spéclfiée. celle-ci et les

specified period and the periods .during  |périodes pendant lesquelles les marchandises L A
which the goods were. previously subject (o nt: fait I'objet de.décrets pris en apphcauon t5, ' oo
any related orders made’ pursuant-to subsec- es paragraphes (3), (3:2) ou . 01) du pré- _
tion (3). (3 2)-or (4. 01).of this-Act or subsec-- sent -article ou des. paragraphes: 59. i, (8) ,
tion 59, l(l ). (8) or (I I)of the Cus:ams Tan_ffZO ou {1 1) du Tanfde: douanes ne pouvant.tou- o ' %
shall not exceed eight yéars. Itefois dépasser huit ans, L oy

Exzception for {4) Nolwllhslandmg subsections (3) and ~ (4) Malgsé les garagmghc {(3ei (3.2), les 205‘“P"°" pout

from o NAFTA {3.2), 10 order made under those .subsections  marchandises lmportées d’un pays AL NA 12'-'-'33'3“ f-
country “may apply to goods importéd.-froma NAFTA ne peuvent atre assujeuu:s au déeret visé-2 Rgm!' }

country unless it ‘appears to the satisfaction 25 ces paragraphés que si le gouvérnéur en con-
-of the:Governor in.Council, on areport of the  seil, est convaincu, sur’ rapport du ministre
Mmlsler made- pursuant 1o -an inquiry undcr é1abli en applicalion de I'enquéte menée en. .25
section 20, 26 or'30.07 of the Canadian in-  vertu des articles 20, 26 ou 30.07 de la Loi
Iemauonai Trade Tribunal, Act; ihat syrle Tribunal canadien du commerce exté- .
Fieur, que, 3 la fois :

(a) the. quantuy of those goods represents.30

Sa substanllal share of the quanlity of goods . @) la quantité de ces marchandises consti-
of the same kind. impofied into Canada tue une part substantielle de 1a.quantité des 30
from all’ ¢ountries; and marchandises:du méme genre importées de.

(b) the quantity of those goods, alone or, tous les pays; o 7

. in excepliunal circumstances, together 35 b) la quantité de ces marc’handlse's'— con- .

with' the. quantity of goods of the same sidérée séparément ou, en circonstances

‘kind imported into‘Canada from €ach oth- exceptionnellés, .collectivement’ avec ‘la 35 t
et NAFTA' country, ‘contfibutes important- quaritité des. marchandises du méme genre J
Iy to'the serious injury or threat of serious importéés des autres-pays ALENA.— con-

injury to domestic producers of like or di- 40 tribue de manitre. importante.au dommage ' e
rectly competitive goods. grave, ou-d la menace d'un tel dommage, ‘

porté aux producleurs nationaux de mar--40
chandlsu SII‘I‘IIIEIII'CS ou directement con-

‘ currenles. - o
New.order with (4.01) Where an urdcr has been made 4. :01) En cas de prise aux termes des para- "0'1'“3,“!::" | !

"&":::,:fp,md under subsection (3) or (3.2) that does not, graphes (3) ou (3:2) d'un décrel non applica-  merchandises

from s NAFTA by virtbe of subsection (4); apply 10. goods ble, en raison du paragraphe 4),. aux45;’:§:ﬁ;’::ﬂ {

couRIny” , ‘imported from a NAFTA country and it ap-45 marchandises imporiées d’un pays ALENA, - ¥




S . Améndments to ’the..‘Eprn-ahd Import Permits Act -

exceptional clrcumstances may be cons:dered together ‘with the: like mlports from each
.other NAFI‘ A country. In other words, Canada cannot include Mexican or American
goods in a global safeguard import restriction unless it is ‘shown that imports of those
goods are an.important cause. . A separate determination_ must be maie in respect of each
‘of Mexico and the United States. The Governor in Council’s decision will be made on
the basis of a recommendation by the Secretary of State for External Affairs pursuant to
an.inquiry under the Canadian Jr;xenmonalﬂgde Tribunal Act.

Subsection (4.01) provides that, where NAFTA goods were initially excluded from a
global safeguard measure or from an extension order: by vi’rtue of subsection (4), they

- may. subsequently be included on the ICL if a "surge" occurs that undermmes the
effectiveness of the original action or extension order. .

,Subsectzon (4.02) provides that any order made: undersubsection (3).or (3.2) to plaoe '
goods. on the: ICL by way .of 'a safeguard action must state whethér it applies:to goods
_imported from a NAFTA counny

- Subsection (4.03) provides that goods initially excluded from either a quantitative
.safeguard action under subsection (3) or (3.2) or a tariff-based safeguard action under

_ : ‘'subsection 59:1(1) or (8).of the: Customs Tarzﬁ may be-placed on the ICL for momtormg

| '~ -purposes. if the Governor in Council is- satlsﬁed that this is advisable.

i New subsectlon (4.04) pmwdes 1hat -any order including goods on the ICL pursuant to
| - .subsection (3), (3.2) or (4. 0l) may, oh the recomrnendation of the Mmlstcr be repealed
: ' or amended by the Governor in Council. : : : :
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1993, 0.34,5. '

67.¢. 44, 8
147(2)

" Addition'to

Import Cnnlml
Ld L1

(5) Subsections 5(5) and (6) of the Aét-are
replaced by the following:

(5) ‘Where at any time it ‘appears to. thé
satisfaction of the Governor in Council on a
report’ of the Minister made as described in

subsection (3) that goods of any. | kind are: be-
ing imported or are I:kely to be 1mporled into .

Canada at such prices, in such quantities and
under such conditions.as to make it advisable
1o collect mformauon with.respect-to the im-.

'portatmn of those goods in_order to ascertain

. whethief the i importation is causing or threat-

Idem

‘ening injury to domestic producers.of like or
directly competitive goods, any goods. of the
:same kind may, by order of ihe Governor in
Council, ‘be included on the Import Conitrol

List in order to facilitate ‘the colléction of

‘that information,

(6) Wherc. for the purpose of facnlnalmg

" . seéctions 42 10 44, paragraph 59(2)(d), sec-

1993, c. 44, x.
4T3

tion 59.1, paragraph 60(I)e) or subsection’

62(1) or 68{ ) of the Customs Tar:ﬁ the
Governor in Council considers it necessary
to control the importation of an
collect. informatjon with respect to. their im-’
portanon. the Governor in Council may, by
order, include those goods on the Impor(
Control List for that purpose.

{6) Paragraph 5(‘?}(0) of the Act is

‘pldcéd by the followmg‘

(a) on the expiration of the period of four
years -after the day on which they are in-
cluded on the List by the order; or

(7) Subparagraphi 5(7 1)) of ‘the Act 35

is replaced hy the following:

(u) in lhe case of an order under subsec-: -

tion (4. 03) in respect of goods referred
to in paragraph (4. 03)(b) the order

under subsection 59.1(1) or {(8) of thed0
Customs Tariff that applies. to goods of )
the same kind imported from any other

country ceases to have effect.

{8) Les pnragraphes 5(5) et (6) de la ::93““19%43
méme loi.sont remplacés par ce qui sult ] ch. 44, .
1472)°
(S) Lorsqu’il est convaincu, en se fondant vﬁ:‘:‘:’:’;“ﬁ
~ sur un’rapport du ministié établi de 12’ fagon . msrchsndizes,
5 prévue au-paragraphe (3), ‘que des marchan- Sgﬂm;o!ztm

dises de tous genres sont |mp0rlées au
Canada — ou sont. suscepuhles de:l’étre —:a
des prix, en quanulés et-dans des conditions
tels: qu'il est souhaitable d'obtenir sur feur
lﬁ:mporlauon des renseignements: afin de dé- 10
terminer si celle-ci cause ou. menace-de cau-
ser un dommage aux producteuf$ nationatix
de marchandises -similaires: ou directement:
.concurrentes, le gouvérneur en conseil peut, -
15.par, décret, porter les marchandises du mémie 15
genre sur la liste des marchandises d"impor-
tation controlée pour que'soit facilitée la col-
lecté de ces ‘renséignements.

(6) Lie gouverneur en conseil peut, par dé-  ldem

the 1mplemcnlanon of action takem under.20cret, porter des marchandisés sur la liste des 20

marchandises d'importation conlrdlée si;.
pour faciliter I'apphcallon des mesures pri-
ses -aux termes des arlicles 42 .44, de. I’ ali-
néa 59(2}0’) de Iarucle 59.1, de Ia]méa

£oods or 25 60(1)e) ou des: garagraghcs 62(] ).ou 68(1). du 25.

Tarif des dauanes, il estime nécessaire dc
conirdler leur xmportaimn ou d obtenir des

renseignements cctégard

5" rei 30 (6) Les alinéas: 5(7)a) et ) de Ia méme Joi

sont remplacés par ce quisuit § 30

a)'a 'expiration des guatre ans. suivant la’
date de leur inclusion aux termes du dé-
cret;.

b)-2 1a date précisée au décret, si ceilc—cl
est antérieure. 2 celle de lexpnrauon des 35

guatre ans.

1993, ch. 44,

(7} Le sous-alinéa 5(7.1)b)(ii) de In méme- par 1473

Im est remplacé par ce qui suit :

(i) soit, dans le cas. d'un décret’ pns en
application du paragraphe (4.03) a1'é-40
gard des marchandises visées A I'alinéa
(4.03)b); le décret pris aux termes des
paragraphes s 59. 1(1) ou (8) du Tarif des
douanes applicable aux marchandises
du méme: genre mportées dautres pays 45
cesse.d'avoir effet .




: | O ' . Amendments to the Eaporr and Import Permits Act .

0. . Sub-clause 103(5)

As for subsection (3), the expression pmductron in Canada" in subsection (5) is replaced
by "domestlc produeers It also amends the French version of. this subsection by
“replacmg the words. préjudloe" "semblables” ‘and "concurrentielles” with "dommage®,

"similaires” and "concurrentes"”, respectwely This is a consequent change to the

Canadian International Trade Tribunal Act and Arncle 4, paragraph 1.of the WTO

' Agreement on Safeguards

| ‘Subsection: 5(6) adds new references to subsectlons 62(1) and 68(1) the Customs Tanﬁ
Lo and-provides that the Governor in Council may include- goods onithe ICL for purposes of
] ' control as well as monitoring in support of the named sections of the Custonis Tariff.
| These named ‘sections include various megasures amounting to a TRQ, mcludmg any surtax
that might be applied pursuant to the WTO Agreement on Safeguards. Since other
quantitative safeguards (under subsection 5(3) of the EIPA) can be enforced through
controls on goods added to the' ICL for the purpose, and since other TRQs can equally be
esubject to controls (m support of the WTO Agréement on Agriculture and other relevant
. , purposes, mcludmg support of supply management) the mab:llty to control such
, safeguard TRQs: was doubly ifconsistent with related legistative provisions. -

! ' Sub-clause 103(6)

b . Paragraph 5(7)(a) is amended to provide that goods mcluded on the ICL under subsectlon
! : @3, 06 or (6) are deemed to be removed from that List on the expiration of the period of
, ' four years after the day.on‘which they are included on the List. This provision reflects

! the duration. provnded for in Article 7, paragraph 1 6f the WTO Agreement on

. Safeguards

P Sub-clause 103(7)

The: amendment to’subparagraph 5(7. 1)(b)(ii) is consequential to the amendment to
..subsection 5% 1(8) of the' Customs Tanf with respect to an extension order imposing a

surtax. It relates to the timing of the rémoval of NAFTA country goods from the ICL

after they have been included pursuant to subsection (4.03) for the purpose of collecting .

information.

WTO Agreement Implementation Act Clause-By-Clause Guide



:E“m:i"'" ' (2) Where: the Minister has' deiermined a -
v quantity of goods under subsecuon (1), the 40
Ministér may

(@) by order, -establish a- melhod for alto-
cating ihe quantity to residents of Canada
who apply for an allocation;:and

(b) issue an allocauon to any resident of
Canada who applies .for the allocation,
«SubjCCI 10 the regulauons and any lerms
and conditiohs. the Mlmstcr may specify in

':lfl:::‘;:;:f (3) The Minister may consenl to the trans- -
fer of an import allocation from one résident
lof Canada to another.

L2y Lorsqu il a déterminé la guaitité des.40 Allecationde
marchandises ¢n application du paragraphe '

T, le ministre peut :

‘@), établir, par arrété, .une méthode pour
allouer des quotas aux.résidents du Canada
qui en font la.demande; : 45

b) délivrér une- autorlsalmn d'1mp0rtauon
2 tout résident du-Canada qui en fait la
" demande, sous réséfve des conditions qul
y sont ¢énoncées-et-des reglements;

the allocation. 5]

(3) Le ministre:peut autoriser le transfert 3 5 Transfen
un.autre részdcnl de 1'autorisation d'importa-

- Ition:

1




! " Amendments to the Export ‘and hnport Permits. Act -

Subsection 6.2(2) provides the Minister with the dlscretlon to establish a method for
) allocating any quantity determined under subsection (1) to residents of Canada who apply
: - for arni allocation, andthen.to proceed_to issug such an allocation to applicants, subject to
! ' the regulations and such terms and conditions as the Minister. may specify in the
L . “allocation., The effect-of this amendment is to translate inito the TRQ context, and make -
N more transparent, discretionary-powers already given to the Minister in respect of current .
i ' ' import quotas. The orderly :allocation and administration of these quotas for supply-
l .- managed commodities is-of prime importance to the rélevant sectors, but the EIPA does
= : ” " not currently provide clear and unambiguous-authority 16 allocate TRQs as such. The

' L replacement of quotas by TRQs thus raised the possibility of a legal vacuum developmg in
! - this ‘area, with consequent negative impact on the relevant sectors: This amendment.

_ . -+ remedies that situation, and allows the. orderly 1mplementatlon of. access comrmtments

'] . . undertaken under the WTO Agreement on Agriculture,
|
r

o

10 - . Subsectlon 6.2(3) aliows the Ministér to consent to the transfer of an import allocatlon

‘ issued under subsection (2)(b) from one resident of Canada to-another. This provision

[ R _ reflects Article 3, sub-paragraph 5(j) of the new GATT Licensing Code, which indicates:
. that, in issuing import licences, consideration should be given to ensuring a reasonable.

! distribution of Ticences to new importérs, Since import permits’ (licences) will be:given to

! . .those holdmg import allocations (see Clause.109), ‘private transfer of ailocations will.

f, " provide one method of ensuring the system is open to new importers. :
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impon permits
— allocation

‘Impart p:rmils ‘

— oo alloca-
tion

Supplemenlnl
im pon ptm_'u i

" |menting:.an *intergovernmental arrangement -

‘goods to any resident of Canada who has an

. |comply with or apply in order to achieve that

|suant to subsection 6. 2(]) tie Minister'may
|issue

2.1 Where, by virtue of subsection 5(4),
an order has been made pursuant to subsec- -
tion 5(3) or (3.2) that applies to goods-im-

-poried from ;a- NAFTA country, or an order

has been made pursuant to subsection .S

5(4. Gl), the Minister shall, in delermining -

whether to issue :a permit under this section
in rcspccl af goods imported from a NAFTA
counlry, be .guided by subparagraph 5(b) of
Article 802 of NAFTA.

109. The Act is amended by addmg the
fcllowmg at‘ler section B.2:.

‘8.3.(1) Notwithstanding subsection 8(1),
where goads have been included on the Im-
port Control List for the purposé of imple-

10.

15

of, commitment and the Minister has dcier-
mined an import. access quantity for Lhe
»goods pursuant to subsecuon 6.2(1), the
Minisier shall issue a permn to imporl those 20

import. allocatioti for the goods and applies
for the permit, subject only to compliance
with and the application of such regulations

. made pursuant:lo seclion 12 as it is reasona-25

bly necessary to comply wnh or-apply in-or-
der o achievé-that. purpose:

(2) Notwilhstanding subsection 8(I),
where; goods have been included on the Im-
port Control List.for the purpose of imple-30
‘menting an intergovernmental arrangement
or commitment and the Minister has deter- .
minéd: an import access quantity for the -
goods’ pursuam to. subsccuon 6. 2(]) but has
not issued import: allocations for the goods 35
lhe Mlmstcr shall

"{d) if in the opinion of the Minister the-
import, access guantity has nol been ex-
ceeded, issue a permit 1 impost those.
goods to any resident of Canada who ap-40
plies for the permit, or
(b) issue, generally to all residents of .
Canada 'a general permit-to import those
goods,

subject only to compliance with-and ‘the ap- 45

plication of such. rcgulauons made pursuant
1o section 12 as il is: reasonably necessary Lo

jonction, aprés I'article.8. 2, de ce qui'suit :

(2.]) Lorsque le décret visé aux pata-
graphes 5(3) ou (3.2} a été réndu applicable,.
en raison du paragraph¢ 5(4), aux marchan-
dises importées.d'un pays ALENA, ou qu'un
décret a éé pris en -vertu du paragraphe 5
5(4. 01}, le ministre -doit, . pour la délivrance
des licences visées au présent article & I'é-
gard des marchandises :mpurlécs d’un pays.
ALENA, ‘tenir compte de 1’ ahnéa 5b) de 1"ar-
ticle 802 dé I’ALENA.

109, La méme loi est modifiée par ad-

8.3 (1) Malgré le paragraphe 8(1), en cas
d’inscription de marchandises sur la liste des
marchandisés -d’importation contrdlée "aux 15

{fins de la mise en oeuvre d un.accord ou d’un

éngagement |ulcrgOUVerncmenlal s'il a dé-
terminé la quantité.de marchandlses bénéfi-
ciant du régime: d'acces en applicatioh du
paragraphe 6.2(1), le ministre délivre ‘A tout:20
rémdcnl dy Canada qui.a une .autorisation
1mp0rlauon et qui'en fait la demande une

|licence pour I” 1mponat|on des marchandises,

sous la seule réserve de I'observation des re-
glements. d’application de. I'article 12 qui 25

sont nécessaires A ces fins:

(2) Malgré le paragraphe '8(1), en cas

marchandises d' lmporlauon contrélée -aux -
fins.de la mise en oeuvre d'un acwrd ou d’un 30
engagement intergouvernemental, s'il a dé-
lerminé la quantité de-marchandises. bénéfi-
ciant du régime d’accs en. application du
paragraphe 6:2(1), mais n’ a pas délivré d’aus

aj s7il est dravis gue la quantité «de mar-
chandises n"a pas été atteine, 2 tout rési-
dent du Canada qui en fait |a demande une.
licence pour. leur importation, sous la.
séile réservé de |'observation des. régle- 40
ments d’ application-de )’ amcle 12 qu: sont
nécessaires A ces Tins;

‘BY aux’ Tésidents’ du Canada une licence.de
portée. générale autorisant I'importation
des marchandises, sous la seule réserve de 45
I'observation des réglements d*applicaticn -
de Particle i2 qui sont nécessairés A ces
fins:

purpose.

(3) wauhstandmg subsecuon 8(1) and ~
subsections (1).and"(2) of this section, where
goods have: been included on the Import
Control Listiand the Ministér has determined
an import -access quantity for the goods pur- 5

(a) a permit to ‘import those goods in a
supplemental quantity to any resident of
Canada who applies.for the permit; or

(by generally fo all residents of Canadaa
general pérmit to import those goods in-a
supplemental quantity,

subject to such terms and conditions as are

described in the permit or in the regulations. 15

10

marchandises sur la llsle des ‘marchandisés
"importation contrdlée, 5'il a déterminé la

10

Idem

Licences €n cas
aQ n]locutmn

anences &n
Iabsence
d'inscription de marchanmses sur la liste des g sifvcation

torisation d’ |mporlauon le' ministre délivre:: 35

" (3) Malgré le paragraphe 8(I) €t les para- L:I‘;:':;:"—
raphes: (1} et (2), en cas .d'inscription de 2d¢‘;ﬁb.,‘.,-,-|[-¢-

quanmé de-marchandises bénéficiant du ré- 5

ime d’accés en appllcauon du paragraphe -
6. 2(]) le ministre peut délivrer A tout rési-
dent'du Canada quij en fait la: .demande: une
licence pour I'importation des-marchandises
en quantité additionnélle ou dux résidents du 10
anada une licence-de portée générale auto-
risant leur importalion enquantité addition-
nelle, sous réserve des conditions prévues
ansla hcence ou lesraglementst

P———




Amendmem 10 the Export and lmpoit Permits. dct -

The changc to-subsection 8(2.1) is. consequemzal to the proposed subsection 53. 2) (Sub-
: ' . U clause 103(4)), which provides for the authority of éxtension of a safeguard order, as
) S " provided for in Article 7, .paragraph 2 of the WTO Agreement on Safeguards.

Clause 109

|
' . - Clause 109 adds a-new section 8 3 to the EIPA to provide speclﬁc authonty to the

: ’ . Minister to issue import permits where goods have been’ included on the ICL for the-

- purpose of unplementmg an mtergovemmenta] arrangement or commitment and the .

Minister has determined ah import actess quantity under subsection 6. 2(1) The effect is
to provnde certainty that permits will be issued on request within the limits of such access
quantlty .as well -as to provide discretionary “authority to continue to issue them regardless
of such access quantity. ‘

The proposed subsection 8. 3(1) provides that, not\vlmstandmg subsectlon 8(1) (the general
discretionary authority for the issuance of,import permits), the Minister shall issue a
") . _permit, where ‘an import access quantity has been both determined and aliocated to any:
’ ' resident of Canada applying:therefor who has: an import allocation for the goods, stibject
. only to compliance with reasonable or applicable regulatlons This will afford those:
" residents of Canada issued import allocations, or to whom they may be lawfully
i : ; transferred, an assurance that permits will be issued on request against those allocations. .
. ‘ . The practical situation-to which this corresponds 1s the- allocatién to importers of 4 TRQ
' for a supply-managed product; for instance.

The proposed subsection 8. 3(2) similarly, provides that the Minister shall issue perrnits
. where -an import access quantity has been determined but not allocated. Two situations
are foreseon {he Minister shall issue permits to any resident of Canada applying therefor
if, in his opinion, the import access quantity. has not been exceeded; or, the Minister shall
. issue generally to all residents of Canada a general permit to import those.goods. It is
foreseen that such a general import permit would contain, as a condition of validity, an
- analogous prov1sron respectmg the import access quianitity. The practical situation to
whlch this corresponds is tho admmjsu'atlon of a TRQ on a first-come, first-served basis.

Finally, the proposed subsection 8:3(3) provides that, notwtthstandmg subsection 8(1) and

. subsections (1) and (2), where goods have been included on the ICL and the Minister has
| ' " determined an‘import access quantity for:the goods, the Mihister may issue a permit to

| import goods in a supplemental quantity, irrespective of whether the import access

! : - quantity has be€n allocated or not.. In this' case, the Minister has discretion to issue a

' _permit-to any resident applying therefor, or to issue generally to all residents of Canada a
general permit. The practlca] situations to which these provisions correspond are the

. issuance of permits for quantities supplemental to those spec:ﬁed in the acces$ quantities,
and the issuance of general pérmits for travellers’ imports. While such discretionary

- authority is also provided under subsection 8(1) permits issued under sections other than
8.3 do not qualify.for the purpose of invoking the low, in-TRQ rate of duty provrdcd in

|
f
]O . the Chsrom Tariff (see clause 75).
|
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110 The Act is amended by adding. the 110. La méme: loi esl modlf'ee par ad- 15§

followmg after section 9.1 Jonction, aprés ’article 9.1, de ce qui suit;
© Minisier may 9.2 For the purpose of implementing an '9:2 Pour 1a mise en oeuvre. dun ‘acéord . Délivance de
Jssue cenifie ceml' eats i
‘cole mtergovernmenlal arrangement’ with any intergouvernemental ‘avec-un pays ou un ter- 1.
' couniry or customs -territory respecting the 20 I'IIOITB douanier portant sur I’ apphcauon . 1
admlmstrat:on of any limitation imposed on  [d'une limilation de la quantilé.de marchandi- 20
the quanmy of goods that may be lmpuﬂed ses pouvant y-étre imporitée, le ministre peut , .
ifito that country or, cusloms territory in -any élivrer A tout résident du Canada qm en fait f
period, the Minister may issue to any resi- [la demande. un certificat pour Pexportation h
-|dent of Canada ‘who ‘applies, a ceriificate 25/des marchandises vers le pays- ou Llerritdire
" |with respect to an exportation-of the. .goods'to  [douanier en cause énongant la quantité- pré-25 L e
lhe country’ or customs ferritory stating the [cise des marchandises dont le transport est : \ i
specuﬁc quantity of the goods in the sh:p- visé par le certificat qm .est susceptible, an !
meént in respect of ‘which the certificate is moment de-son importation, de bénéficier du
issued- that, on mporlatmn into the country 30 réglme préférentiel prévu dans le: cadre: de - ,
{ OF Customs; teTritory, is eligible for the ‘bene- ette limitation: ' 30
f'l provided for. goods imported within that: '
limitation. . |
111. Sibsection 10(1) of the Act is' re- ‘111, Le paragraphe 10(1) de la méme loi IR
'placed by the: I'ollowing 35 est remplacé par ce qui'suit B
“Altergtion of 10. (1)-Subject to subsection (3); the Min- 10. (1).Sous.réséfve du paragraphe (3 le g‘:ﬂ:g‘l‘;‘r‘ '

‘pérmits, e1c.
, -ister may. amend, suspend, cancel or reinstate  ministre peut modifier, suspendre, annuler

-any permit, import_allocation, ceriificate or ou rétablir_les. hcences. certificats, autorisa-'35

other authorization issued or granted undér tions d’importation ou. -autres autorisations

this Act . . 40d¢élivrés ou concédés en. veriu de la présente . ;
lai. , : -

4 e




Amendments to the Export and Import Permits Act -

i Clause'110

This clause adds-a new Section 9. 2 t0 the EIPA prowdmg for the isstiance of export
J certificates for the purpose of unplemennng an mtergovemmental arrangement with any
b ' ) couritry ‘or customs territory (e.g. the European Union) respecting the administration of
S any quantltatwe limitation affectmg imports into that country or territory. The Minister .
_ ’ B may issue such certificatés to any resident of Canada- ‘who apphes for the purpose of
b _ T © ensuringa benefit upon unportatson into the other coiintry or customs territory for the
? : goods to which the certificate applies. The practlcal situation to which this corresponds is
o the administration by Canada of a foreign quota or TRQ; certain trade partners, notably
' ' the United Statés; have a policy of allowing exportmg countries rather than their own
' import administration determine who should get the benefit of access within quota or
| . TRQ, and this amendmient enables Canada to take advantagc of such pohcnes as
N . - approprlate
|
|

Clause: 11
" This clause is a consequentlal amendment to clause 106 providing for the issuance of

j” B import -allocations (see new paragraph 6(2)(b)).. It-adds discretionary authority to the
Minister-to amend, suspénd, cancel or remstate any import altocation.
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Tranafees or
unaulhonzcd
use of import
nllncajion.}

False or
mlqleadmg
sun[ormntwn
:and misrep:
resentjlion

112. (l} Paragraphs 12(a) and (b) of the

Act are replaced by the followmg.
" (a) prescribing the information and under-

1akings to be I'urmshed by appl:canls for

permits; import allocations, _certificates or 45

other’ authorizations. under: this Act, the

procedure to be followed in. applylng for

and ‘issuing or granting permils, import al-

lm::almnsl certificates. or other authoriza: -

tionis, the duration théreof; and lhe terms

falsc or mlsleadmg information or kagwing-

112. (1) Les alinéas 12a) et b) de la méme

loi-sont remplacés par-ce quisuit :

a) déterminer les reaseignements ¢t.les en-

40

gagements que sonl tenus de fournir ceux’

qui demandent des licences, certificats,
autorisations ¢’ importation ou:aulres auto-

risations en verty delda présente Joi, la pro-
cédure 3 suivre pour la demande’ et 1a
délivrance ou la concession de . licences,
certificals,. autorisations d’importation ou

ment.des renseignements faux bu trompeurs

and conditions, including those with refer-- § ‘autres-autorisalions, la durée de ceux-ci et. 5
ence- 10’ shnpp:ng or other documénts, on les conditions, y compris célles: qui con-

which permits, import allocations, certifi- ‘cernent les -documents -d’expédition ou

cates’ or other authorizations may be -is- autres, auxquellcs des licences, certificats,

sued or:granted under this Act: autofisations d’importation ou autres auto-

(a.1) respecting the considerations that the 10 nsauolnsdpc:wené éire dléhvrés oy concédés 10

Minister must take inte account when de- en verlu ce-la presente loi;

ciding whether to issue an import alloca- a.ly prévoir les facteurs A prendre en

uon or consent 1o its transfer; comple par le ministre pour”la délivrance

‘(b) respecung mfﬁrmauon t6-be supplied et.le-transfert-des autorisatiois d*importa- .

‘b ho 1s, import allo: I'§- tion; 15

y-pérsons lo whom permits, imp ‘ .
cations, ceruﬁcales or other aulhonzauons  b) éablir les renselgnemems ‘que sont te-
have been.issued or granted under this Act nues deé fournit les personnes 3 qui des

and any- ather matter associated with their licences, cértificats, aitorisations d’im-

+ UsE; portation. ou autres autorisations ont été

' _déliveés ou concédés en vertw dé la: pré- 20
sente loi et régir loutes -autres quesuons
lide$ & leur utilisation; ,

(2). Sectmn 12 of the Act is;amended by 20 (2) Larticle 12 de la méme loi est maodifié
‘adding. the followmg -after paragraph par adjonction, sprés I'alinéa «01), de-ce
{c.01): quisuit ; , 25

{c. 02) respecting the' considerationis that - ¢.02) prévoir les t'acleurs A prendre en

the: Minister must - take iffo accounl when compie par le ministre pour la délivrance

declding whether to. issue 4 certificale 251 des cerlificats visés al article 9.2;

" under seclion 9.2;
" 113. The Aét is amended by adding the 113. La méme loi est mod:t’ee par ad-
i‘ollowmg after'section 16: Jonction; aprés |’ arncle 16, decequisuit: 30

16.1 No person who has been issued an . 161 Il est inlerdit au titulaire d'une autori-  Transfer ou
import allocanon shall, without the consent.30|sation. d’imporiation de la transférer & une ,':,::,'.:"o"
of the Mirister, transfer it or allow it to be  lautre. -personne, ou de lui en’ permettre I’ tili:
used by'another person.. ation, sansg Je consentement du ministre.

114: Section 17 of the. Act is replaced by 114. L’article 17 de la méme loi est rem-35
the follownng : placé par ce qui suit :

.17: No person shall wilfully fornish any 35 17. I] est interdit de fournir volontaire- :‘::1:::':3'

-certificate or other authorizatién or the.ex-
_poriation,
,goods to which it relates.

ly make any misrepresentation.in any appli- ol de faire en connaissance de cause une dé-
cation for a permit,y import allocation, clarauon erronée dans une demande de li- 40
certificate or other authorization under this  cence, certificat, . autorisation_d’importation
Act or for'the. purpose of procuring s iSsue 40 ou -autre autorisation ¢n vertu de la présente
or grant or in connection with any subse-  1oi, ou pour en_obtenir la délivrance ou Ia
quent use of the permit, import_allocation, concession, ou 2 "égard de 1'usage subsé:
-quent de celte licence, ce cernﬁcat cetierau-45
forisation _d'importation ou ceue autre

45 aulonsalmn oul I'égard de 1’ exportatmn de

importation or disposition of

I’ lmpor(auon ou de I’ allénauon des mar:
chandises-qui font I' Dbjcl de cétte licence; cé
‘certifical; ceite autorisation d'ymportation ou-
celte autre autorisation.




Ameridments to the Export and Impor Permits Act -

Clause 112

Sub-clause 112(1)(a) is a related amendment to clause 106 provrdmg for the issuance of
import allocations (see new paragraph 6(2)(b)). It-provides (discretionary authority to the
Governor in Council to make regulations prescrlbmg the mformatlon and undertakmgs to .
be furnished by applicants for import allocations, the procedure to be followed in

applying for and issuing or granting ailocatlons, the. duratron thereof; and the terms-and

condmons thereof.

‘The proposed new paragraph 12(a 1) provrdes discretionary authority to the Govemor in
Council to make regulations respecting the considerations that the Minister ‘must take: into
-account when deciding whether to‘issue import allocations or to consent to their transfer.
Although the Minister has discretionary - authority for the issuance of’ certificates pursuant
to new paragraph 6.2(2)(b), this provision will allow the Governor in Council, at hlS
discretion, to set the general parameters for the exercise of such powers.

‘The proposed new subsection 12(c.02), in sub-clause 112(2) provides discretionary
. authority to the. Governor. in Council to make regulatmns respecting | the considerations the
Minister must take into: account when decndmg whether to issue a certlficate under
-:proposed section 9.2 (Clause 110). Although it is proposed that certificate issuance be
drscret:onary within the context of the: relevant intergovernmental arrangement, this .
provision will allow the Governor in Council, at his dlscretlon to 'set- the general
" parameters for-the-€xercise of such powers. :

Clause 113 o E "

This clause is a  related amendment to clause 106 providing that thé Minister may .consent .
“to the transfer-of import allocations (see new subsection 6(3)). It is a strict liability
offence. It prohibits, ‘without the consent of the Minister, any person who has been
issued an.import allocation from transfemng it or allowing it to be used by another

person.

Clause 114

This clause is a related. arnendment t0 clause 106 provrdmg for the.issuance. of import'
allocations (see new paragraph 6(2)(b)) It:is a mens rea offence. It prohibits any person
from wilifully furmshmg any false or misleading information or knowingly make any
rmsrepresentatlon in any appllcatlon for an import allocation or for the purpose of

. procuring its issue or grant or in connection with any subsequent use of the import
allocation, or the exportation, importation or. dlsposmon of goods to ‘which it relates
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FERTILIZERS ACT

CLAUSE 115




- RS.c F:10

1993, c: 44, 5.
135

Regulationsre
Nonh
American Free.
Trede
Agreement and
WTO T

ﬂj:ee.mnl

, paragraph 3 of Article 39 of the Agreement 10

Definitions

“Nonh
American-Free
Trade
Agreemenl
vAccord dé
fibre-échange
aord-
américain »
WTO
Agreement”
vAccord sy¥

1oMCs

Fertilizers Act o © Loi'sur les engrms L.R;, ch. F-10
115. Suhsectmns 5(2) and {3) of the Fer- 115, Les paragmphes 5(2) et (3).de la Loi 519%3.ch. &4,

tilizers Act are replaced by the followmg sur les' engrais sont remp!acéc par cé qui .15
suit ;.
(2) Without lm'ul:ng the -authority con- (2)'Le gouverneur en conseil peut en ovitre :?:t’:fﬁ““ ‘

ferred by subsection (I). the Govcmor in prendrc. concernant les engraxs ou les SUP-" PAccord e

Council may make such regulations as the Splémenls, les réglements qu'il estime néces- lﬂilbu-::;ug;
nord nean

Governor-in'Council deems necessary for the . saires pour la mise en oeuvre de I'article et l'Accord

purpose of implementing, in relation to fér- 1711 .de’ I'Accord de libre-échange niord-. sir'OMC
tilizers or supplements, Article 1711 of the ‘américain.ou du paragraphe 3 de I'article 39
North American Free Trade Agreemen( or: ’de I"Accordsur. les:aspects des droits de pro-

prigé mtcllccluelle qui touchent au com- 15
on Trade-related Aspccls of Intéllectual Imerce ﬁguranthl'annexe 1C de I"Accord sur
Property Rights set Sut in Annex IC to the  |"OMC. '

WTO Agreement.

(3) In subsection 2. (3) Les définitions qui suivent s‘appli; ,D‘“ﬂi“i“f

“Nofth ‘Ameérican Free Trade ‘Agieement” 159‘Hlel du paragraphe (2)
has the mieaning given to the word “Agree-  « Accord de libre-échange nord- américain »20 «Accord de

‘ment” by subsection 2(1) of the North S’entend de I'Accord au sens du para- :,':,r:'éch“”
American Free Trade Agreemeni Impie- graphe 2(1) de la Loi de mise en oeuvre de américain s
mentation-Act; , PAccord de hbre-échange nard—amén- Af,';ﬁiﬂa Free
“WTO Agrcemem" has. the: meaning given to 20 cain. I;ar‘::mm“
the word “Agreement” by subsection 2(1) Accord sur I'OMC>» §’ entend de 1'Accord 25 ¢ Accord sar
. of the World Trade Orgamzauon Agree- | au ;sens du. paragraphe 2(1) de la Loi de -3;‘-'0(:'
ment Implémentdtion:Act. mise en.oeuvre de I'Accord sur I'Organi-  Agreemear™

sation mondiale du commerce:




Amendments to the Ferfilizers Act

| - L ' FERTILIZERS ACT

R o ' CLAUSE 115

. : © Overview

The Fertilizers Act prohibits any person from selling or importing any fertilizer unless it:
, has been registered in accordance with regulations made under section 5. The Act was
! . amended under the North American Free Trade Agreemem Implementdtion Act to add
| - . authority to make fegulations, for the- purpose of 1mplementmg, in relation to fertilizers or
| ' .. supplements, Article:1711 of the NAFTA and to-add a definition of "North American

: Free Trade Agreement -

__ TRIPS Commitment.

I ~ Article 39(3) of TRIPS requires WTO Members, when requiring the: submission of
Co - undisclosed test or other data as a condition of approving the marketing of agricultural
C ' : chemlcal products which utilize new chemical entities, to protect such data agamst unfalr
O commiercial use and disclosure.

Clguse 115
This clause.amends section 5 by adding authority to make regulations for the purpose of

implementing, in relation to fertilizers or supplements, Article 39(3} of TRIPS. 1t also
adds a definition of the "World Trade Organization Agreement".

WTO Agreemerit Implenientation Act : ' Clause-By-Clause Guide







FINANCIAL ADMINISTRATION ACT

CLAUSE 116




Amendmenis to the Financidl Adwinistration. At

FINANCIAL ADMINISTRATION ACT'

" CLAUSE 116

Overview

. One of the purposes of the Financial Admzmstmnon Acr is to govern the operauon of
Crown corporations.

WTO Obligations

A number of provnslons of the WTO Agrccment are apphcable to activities of Crown
corporations; particularly the Agreement.on Government Procurement The' Agreement on
.. Government Procuremént covers the procurement actmtles of the following federal
- Crown corporatmns . .

1. ‘Canada Post Corporation
2. National Capital Commission
3. St. Lawrence. Seaway Authority to the extent..procuremoms respect ;he

'”protect'ion of the commercial confidentiality of 'information provided.

4. Royal Canadian Mint to the extent. procurements respect ‘the protection of
~ the commercial confidentiality of information: provnded and excluding.
procurements by or on behalf of the Miit of direct. inputs for use in
‘minting anything other than Canadian lcgal tender..

5.  Canadian Museum of Civilization. .

6. Canadian Museum of Nature’

7. National Gallery of Canada
‘8. . National Musetim, of Science and Technology
9, Defence Construction (1951) Ltd.

The Agreemem on Government Procurement is schcduled to enter into. force on January 1,
1996. :

WTO Agreement fmplemeniation Act. ) ' Clause-By-Clause Guide




RS..c.F-IL.

Directive

Regulatigns

 Defirition

1. 89:2

Financial Administration Act
116. The Financial, Administration Act is

nmendeﬂ by addmg the following after sec- 25
tion 89.1:

Implementation of World Trade,
Organization Agreement

(1) Notwnhstandmg subsecnon
85(1), the Governor in Council may- glv: a
diréctive pursuant to subsection 89(1) 10 any
parent.Crown corporation for the purpose. of 30t

implementing any provision of the WTO
Agreement that pertains to.that Crown cor-
,porahon

(2) The Governor m Council may, on the

! recommendanon of the Treasury Board:and.35
|the apprupnale Minister made at the Tequest’

“lof-a Crown corparation, make such Tegula-

tions m relation to that corporation as the
Governor in Council considers necessary for
the purpose of 1mplemcnung any provisijon.
of the WTQ Agreement that pertains to that 5|
corporation,

(3) In subsections (1) and- (2). ‘\IVTO
Agrcemcnl has: the. meaning giveii to the

|word "Agreement" by subsection 2(1). of the

World Trade Organization Agreement. !mp:‘e- 10
menranau Act!

Loi sur la gestion.des finances publiques ~ LRsch.B1
116: La Loi sur la gestion.des finances pu-

bligues est modifiée par adjonction, apres 30

Particle 89.1, de'ce qui suit :

Mise en oeuvre.de I’ Accord sur
ik Organisation'mondiale du commerce: '
89.2 (1) Malgré le paragraphe 85(1), le Inswuciods
paragraphe 89(1). dohnera une sociéié d'E
tat‘mérexdes instructions.destinées 2 la mise 35
en oeuvré des dispositions de I’ Accord SSur
1'OMCE qui la conccrnenl

: 'gouverneur en.conseil peut, dans le cadre du

(2)-Le gouverneur en consell pcut.xsur fe- .Reglemenis

commandauon du Conse:l du Trésor et du’
ministre de lulelle faue‘\a]la demande d'une 40

société d° Elal, prendrc ausujet de ce]le-cl les
réglemenls qu'il estime nécessaires A'la mise
en’ oeuvre des dispositions de 1’ Aécord sur

[I"OMC qui Ia concernent.

-

(3) Pour I‘appllcauon des paragraphes (I) Sﬁﬁ”iﬁ;“.‘:@
et (2), ¢ Accord sur I' OMC» s'entend de OMCo

[’ Accord au sens du paragraphe 2(1) de la
Loi de mise en oevre de I'Accord.sur | 'Or- o
ganisation mondlale du commerce..

[l
!
1




Amendménts to the Financial Administration Act

Clause 116

Clause: 116 amends the Fmanczal Administration Act by adding a'new section 89.2:

Subsectnon 89.2(1) provides that the Govemor in" Cotincil ‘may. give'a directive to any
parent Crown corporation for the purpose. of 1mplementmg -any provision of the WTO "
Agreement that pertains to it. " .

- ‘Subsection 89.2(2) empowers the Governor in Couricil, on the ‘recommendation of the
Treasury Board and the appropriate Minister, at the request of the Crown corporation, to
‘make regulations for the “purpose of unplementmg any provision of t.he WTO Agreement -

that pertains to that’ Corporatlon

Subsection 89. 2(3) defines the term "WTO Agreement" to have the same meaning as in
the World Trade Orgamzauorz Implemenranon Act. :

WTO Agreement Implemeniation-Act . Cladse:}!y—'clwuer Guxde







FOOD AND DRUGS ACT

CLAUSE 117




RS ¢ F27

1993, ¢. 44, 5.
158

Regulationy.re
the.Nonh
Americen Free
Trode
Agreement and
WwWTOQ

Agreement

‘ D:ﬁnilionbs

“Nornth
American Free,
Trade
Agreement
- sAceordde
hbr:-é’c!wngt
Aard-

. américain»

“WTO.
. Agr:cmem
sAceord sur

©rosmc,

Food and Dr "8-\""14“ . Lotisurles.aliments et d‘rogues ) L.R..ch. F-27

~ 117. Subsections: ‘30(3) and (4) of the 117. Les paragraphes 30(3) et (4) de Ia 10 ::931-5%*' 44,
Food and Drugs Act-are replaced hy the fol-  Lai sur les aliments ¢t drogues sont rem- |
lowing: - : placéspar ce qui suit s

3) Without limiting or- restnctmg the au- 15 (3) Sans que soit limité le pouvair conféré R‘;g::'ff::ﬂ“
‘thority conferrcd by any other provisions of  par toute autre disposition dé la- présente loi’ I"Adcord de

this ‘Act or any Part thereof for carrying into  de prendre. des réglements d’application de. lsllz:zmﬂ:g:m
effect the: purposes and provisions of this:Act,  Ja présente loi ou d’une partic deé celle-ci, le. o5 Accord

or any Part thereof, the‘Governor in Council’ gouverneur.en conseil peut prendre; concer: s 'OMC

' may make' such regulations as the Governor 20 nant les drogues; les réglcmcms qu’il estime

in Council deems necessary for the purpose. nécessdires pour Ta mise ‘en oeuvre de-I"ar-
of;mplememmg, in relation to'drugs, Articlé  ticle 1711 de 1'Accord de I|bre-échange 20
1711 of the North American Free Trade. nord-améficain oi du paragraphe 3 de |*ar-
Agreement or paragraph 3 of Acticle 39 of .lticle 39 de 1" Accord sur les. aspects des droits
the Agreemem on. Trade-related Aspccls of 25 de propriété intellectaelle qui ‘touchent ay °
Intellectual Property Rights.set out in Annex commerce figurant & l annexe 1C de PAc-

kIC to the WTO Agreemen( - cord sur I'OMC: 25

(4) In subsection (3). o (4) Les_définitions qui suivent .s appll-, D‘"f‘i‘i?"!'

“North American Free ‘Trade Agreement” quent au paragraphe (3). e
has the meaning: given to the word “Agree- 30 «Accord de Ilbre-échange nord-américain s . tAccordde

ment” by subsection 2(1) of the North = S’entend. de I’Accord -au sens’ du para- 2:,';'“"“"“

American Free Trdde Agreemenl Imple- graphe 2(1) de la Loi.de mise en oeuvre de 30 nwﬁl;ﬂum

mentation Act; . o Accord de hbre echange nord-améri-  pperican Free:
“WTO Agreement" has the meaning given to cain. ' ;;g:mm"

the word “Agreément™ by subsection 2(])35 Accord sur I'OMC» S *entend de I' Accord ‘3‘;’;‘&"" sur

of the World Trade ‘Organization Agree- | au sens du paragraphe 2(1) de la Loi de “WTO

ment Implementation Act, S m:se en-oeuvre de I'Accord sur I'Organi- 35Agreemen”

sarmn mand:a!e du commerce. |

.i
!




Amendments. to the Food and Drugs Act

o FOOD AND DRUGS ‘ACT

CLAUSE 117

Overview

The Food and Drugs Act establishes a regime for the regulation of the sale, marketing,
advertising and labelling of foods and drugs in Canada. Section 30 provides for
regulations to be made respecting the method of manufacture, testing and sale of new
drugs. This section was amended, under the North American Free Trade Agreement
Implementation Act, to provide authority, for the purpose of Article 1711(5) to (7) of the
NAFTA, to make regulations that- would prohibit or restrict a person seeking to establish
the safety or effectiveness of new drugs from relying on test or other data submitted by.
another person.

TRIPS Commitment

‘ | : Article 39(3) 6f TRIPS obligates WTO members, when requiring' the submis.sion of
: undisclosed test or other data as a condition of approving the marketing of pharmaceutlcal
products to protect such- data against unfalr commercial use and disclosure.

Clause 117

This clause amends section 30 by replacing the current regulation-making authority with
an authority to make regulations "for the purpose of implementing, in relation to drugs,

Article 1711 of the North American Frée Trade Agreement or Article 39(3)" of TRIPS

It also adds a definition of the "World Trade Organisation Agreement

WTO Agreement Implementation Act ‘ . Clause-By-Clause Guide







INDUSTRIAL DESIGN ACT -

* CLAUSE 118




Amendments to the Industrial Design Act

INDUSTRIAL DESIGN ACT

" CLAUSE 118

Overview

v - The regime under the Indusmal Deszgn Act dates from 1861 and.has rernamed
L . . . substantially unchanged sifice that time; apart from a few incidental changes made when
' the Copyright Act was amended in 1989 and a few. further procedural changes made under
x , the Jntellectual Property Law Improvement. Act in 1993 and in the North ‘American Free
. i ‘ Trade Agreement Irrgp!ememanon Act.. Registering a design’ under-the ‘Act gives the. -
proprietor an exclusive right to the design fof a maximum period of ten years. The
current 'section 29 of-the Act: allows: for the filing of an. appllcatlon for an industrial
! S design. if an application has préeviously been filed "in a foreign country that by treaty,
- . . convention or law affords a similar privilege to citizens of Canada”. Tt weuld not,
S , - however, offef protection:for an application that 'was filed elsewhere than m a foreign
T country, e:g. an application with the European Commission on behalf of a forelgn
. country, Nor would it cover an application made in a WTO Member which had not yet
-provided ‘reciprocal protection for Canadian appllcatlons

.. TRIPS Comimitinent

The TRIPS Agfeement requires nanoneﬁ tfeatment proteéflon for nationals of :all WTO
Members in respect.of al! intellectual pmperty rights covered by the agreement (Art:

13)).

|
}
, ? WTO Agreerient Implemeritation Act ‘ ' . Clause-By-Clause Guide




RS, l'g

T 1992, c44. 5,
171

Appllcellan '
filed in nmlher
country

‘ Industrial Design Act

118. (1) The portion of section 29 of the
Industrial Design Act beéfore paragraph (a) .

- is replaced by the following: 40

29, () Sub_]ecl to- the regulations, an ap-

 plication for the - tegistration of an industrial

. design: filed in. Canada by any’ person who

-has, or-whose predecessor in title has, previ-
.Hously regularly filed ‘an application for the
registration of the same industrial design in

or for-a fore:gn country has the same. foree

and effect as the same application would 5

have if:filed-in-Canada on the date on whlch

the ‘application for ‘the registration of the,

‘same mdusma] design was first filed in or
for: thal forelgn country;if -

., L,o;'r:u; les dessins industriels LR.ch: .9

_ 118. (1) Le passagé de Particle 29 de la 1993, . 44

Loi'sur les dessing industriels précednnt l’all- o

néa a) est remplacé par ce qui suit : '
:29. (1) Sous réserve des’ reglements, la-de- 4 °§"““§Sif‘°

mande d'enregistrement d*un’ dessin indus-  unasire pays

trigl, déposée au Canada par une personne

qui‘a, ou dont le prédécesseur. en titre a, au-
paravant diment’ déposé une demande d'en: -
registrement' du méme: dessin industriel dans

un pays éiranger, u gour un Eaxs étranger,'a
Ia méme force et le méme eifet qu'elle avrait 5
si ellé éuait déposée. au Canada A la date &
Iaquelle la demande: d’ enregtstremem de ce
deéssin mduslnel a &6 en prermer lien dépo-

sée dans ce pays 6lranger oli pour_‘ce pays

--étrange » 51 les.conditions suivantes $ont réu- 10

nies ;.

(2) Seetmn 29 .of the Act is amended by 10

-adding’ ‘the followmg alter Subsectmn {1}

Délinitions _,

' !'omgn
couniry”
pays
érrangu; »

“WTO
‘Aguemem
“Aceord sur .
TOMCy

T ewT0'
Member”
. uumbre de

It O.M‘Co -

(2) In this section,,

“forelgn country”

(a)‘ means a country that. by freaty, con-
‘vention or law affords a privilege to citi- 15
zens of Canada that is similar to the'
Aprwllege afforded by subsection m
with.respect to the effective date of an
application for the. registration of an in-
*dustnal design,and - 2

&) mcludes A WTO Me‘m‘b‘er. .

o

) "WTO Agreement" has the meaning given to

the word, “Agreemem" by subsectioit 2¢1)
of the World Trade Organization. Agree- |
ment !mplememanau Act, 25

“WT@ Member" means .2 Member of ‘the -
© 'World Trade Organization established by
Article I of ihe WTO Agreemem

(2) L’arllcle 29 est modifié par adjonc-
tion, apres l¢ paragraphe (1), de ce qui suit-;

(2) Les “définitions qui ssivent-'s"dppli-
quenl au présenl article. : 15

Deéfinitions

< Accord sir I"OMC» Sentend de I'Aceord ;gggf aur:
av:sens du paragraphe 2(1) dela Loi de  .wwyo )
mise en oeuvre de 'Accord sur 1’ Orgam- Agreement”™

sation mondiale du commerce.

MC»

sation mondiale du commerce inistituée par’ *-w*ro

I’ arucle T'de I'Accord sur I’'OMC, Member™-
« pays £tranger » S’enlend d’un pays: qui,, par ;tl:::'" s

iraité;, convention ou loi; accorde aux di- —-_rmefgn

‘toyens'du Canada un pnvalége semblabie A 25 country™
celui qui est accordé en vertu du. para:
‘graphe (1} quant 2 la date de. dépol appli-
-Cable A& une démande d’ ‘enregistrement
d’un dessin inidusiriel €t, notammenl, d’un

membre de.|"OMC. 30

« membre, de I'OMC » Membre de I'Organi- 20 smémbecde

i
i
I




Amendments to the Industrial Design Act

Clause 118

This clause amends section 29 to allow for an application to be filed in or for a foreign
country, adds a definition of "foreign country” which includes all WTO Members and
adds further definitions of "WTO Agreement" and "WTO Member".

WTO Agreement Implementation Act Clause-By-Clause Guide
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INSURANCE COMPANIES ACT .

CLAUSES. 119 - 128




Amendments ‘to the Investment Canada Act

y | “ - 'INSURANCE COMPANIES ACT

CLAUSFS 119 ‘128 -

Overview | .

The Insurance Companies Act. regulates insurance compames that are mcorporated under
the Act. The Act.contains comprehenswe tules: regarding the mcorporatlon ownership,
powers and regulatory supervision of federally mcorporated insurance companies. The
Act also regulates foreign insurance companies’ carrying on business in Canada through a -
4 , " branch. Of partlcular unportance to the World Trade Organization Agreement
S ! In;plemenfanon Act is the fact that'the Irisurance Compames Act contams limitations on
B the ablhty of non-residents to own life insurance compames ' ,

W70 .Commitments;. '

_ Pursuant to the General Agreement on Trade in Services, which is one of the- agreements
"G that made 1ip the WTO Agreements Canada made a number of commitments in the area
-of financial services. -Chief among these were the, commitments to provide WTO -
members with natiotial treatmient and most-favoured-nation treatment. National treatment
means prowdmg to financial institutions owned by. non-Canadians and to ‘non-Canadian
investors in financial institutions thé same tréatrient as. provided to Canadian owned
institutions or to Canadlan investors in financial ‘institutions. Most—favoured -nation
treatment means prov1dmg to financial institutions owned by WTO members and to WTO
' . mvestors the same treatment as- prowded 10 mstttuuons owned by residents of any other

PRy

) . Summaty of the Amendmeénts

. These amendmentis-implement national treatmenit and most-favoured-nation treatment by
the removal of the 10/25. ownershxp constraints on. life insurance companies on non-
residents-and consequential amendments which remove ancillary rules designed to prevent
‘avoidance of the 10/25 rules. There are also consequential amendments:to other
'«provmtons that are-needed because of the deletion of these rules.

; WTO Agreernent Im;}kmmtation Act , ) . ' Clause-By-Clause Guide




191, c: 47 fc. Insurance Companies Act

1:11.8) _
' ' 119. (1) Paragraph 38(1](.‘:) of the Insur-
~ance Compames Actis repealed.

L) Parsgraph 38(2](:) ol' the Enghsh ver-
~ sion of- the Act is'replaced hy the followmg.

(c) wnh respect to'any | maller dcscrlbcd Il'l
any. ofparagraphs (1)d) 10 (). two years.

Loi surles sociétés d'assurances

119, (1) L’alinéa 38(1)) de la Loi .mr les

30sociétésd’ assurances est ahroge

A2) L’almea 38(2)c} dela versaon anglaise ‘

de Ia meme loi est remplace parce qul Suif 3

(¢) with respect 1o’ any matter descnbed in35.
any of paragraphs (l)(:_i) o {f). two years.

120 Paragraphs 168(1)(8) end 0‘) of the. 35 120 Les almeas 168(1}e) et}) de 1a; meme

Act are replaced by the followmg

() a person who holds shates of the.com-
pany whefe, by section 418 oi 430, the
pérson is prohibited from exertising the

. .voiin’g rights attached thereto;: : 40

full-time employec of an -entity that holds
shares of the . company where, by section
418 or 430, the ‘éntity is prohnblled frem
exerclsmg the voting ﬂghls attached there- 5

lo, i
: '121. ) Paragraph 253{1)(c) of the Actns
repealed.

(2) Paragraph 253(2)(::) of the English

) a person who is-an officer, director. or -

loi snnt remplaces parce qm "suit 3

€) qu1 détienncnt des actions de la socnélé
€t & qui les-articles 418 ou 430 interdisent 40
d’exercer -lés droils de Vole qui'y sont al-

© tachés; '
D qui sont des adminisiratéurs, dmgeanls’»
ou employés & (emps plein d’une entité’ qui
détient des’ actions de la.société.si les ar-
ticles 418 ou 430 interdisent 3 cette entité

d'exerccr les: droits de vote qui y sont at- 5

' lachés.

121, (1) L‘almea 253(1)0) de la meme loi
est nbmgé.

(2) L'alinéa 253(2)c) de la version AN

'version of the Act is replnced by the follow- 10 glmse de:la méme'loi est remplace par ‘ce qun 10

ing

(c) wuh respect to any matter descnbed in
any of paragraphs (1)}d) 1o (), two'years. -

SI.III. H

(c) with respect to any matter descnbcd in
“any of paragraphs (D)(d)-to. (N, twor years

{ch. 1-11.8]

1
|
i




Amendments rpat};ef!j;vegplem Canada Act’

Clause 119 - Repeal of paragraph 38(1)(c) and amendment of paragraph 38(2)(c)
Repeal of 38(})@

Paragraph 38(1)(©) grants the Governor in Council authonty to allow insurance compames
to issue shares in respect of ‘convertible securitiés that were outstanding on the day that
the company’s: letters patent were issued despzte the fact that the issuance of such voting
shares. mlght otherwise violate subsection 429(1).. Subsection 429(1) is being repealed and
:  thus there is no need for the Govemer in Councnl to allow this as there is no 1mped1ment
! = to such an issue, of shares.. : :

Amendmem af 38(2)(c)

~ This amendment is consequential upon the amendment of paragraph 38(1)(c) as it is the ’
deletlon of the reference to that paragraph

Clause 120 Repeal of paragraphs. 168(9) aud 0’)

. - fParagraphs 168(e) and (f) disqualify persons from being a. director of an msurance

’ company if such persons or the entity of which the person is-a director, officer. or-full-
, : . time employee holds shares of ‘a company but is prohibited from voting thém pursuant to
. ‘ . sections 431. Sectlon 431 is being repealed and thus these- paragraphs are being repealed

Clause 121 - Repéal of paragraph 253(1)(c).and ariendment of paragraph 2532)(e)
Repeal of paragraph 253(1)(c) |

. ‘Paragraph 253(1)(c) grants the Governor in Coiincil authonty to allow insurance’

- companies to issue: shares in respect of convemble securities that were outstanding on the
day of the company’s letters patéfit of amalgamatlon were issued despite the fact that the
sissuance of such voting shares might otherwise-violate subsection 429(1) Subsection
429(1) is being repealed and thus there is no need for the Governor in Council to allow
this as there is no. 1mped1ment to such an issue of 'shares.

Amendment of paragraph 253(2)(c)

This amendment is ¢onsequential upon the amendment of paragraph 253(1)(c) as it is the
O_ . - deletion of the feference to that paragraph. :

WIO Agreement Implementation Act ' ' Clause-By-Clause Giiide.




122, The Act is amended by adding the 122 La méme Ioi est modifiée par ad-
following béfore the headmg “CONSTRAINTS 15 jonction, aprés I'intertitre« SECTIONI » pré: | 15
ON OWNERS!{IP’ before section'407: cédant Particle 407, de ce: qui suit :

. INTERPRETATION DEFINITION ) L
- ‘D:;;f:m"f ~406.LIn this Part, “4gént” means. 4061 La déﬁmuun qul Suit.s apphque a la Définitiod
{a) in'relation to Her Majesty in right of peésente partic.” - o

e mandataire:» + mandatire.s -
ﬂgﬂu

ay. A I'égard de Sa Majesté du chef du20.
Canada ou d'une province, tout manda-

* Canada or of a provmce. any agent of Her .
Majesly in either of those rights, and in- 20
cludes a muaicipal or public body empow-

.ered-to perform-a function of government

in Canada or-any entity empowered (o per-
form a function or duty on. behalf of Her -

taite de Sa Majesté de I'un ou l'auu'e
clief, el notammeént fes corps ‘munici-
paux ou publiés habilités 2 exercer une

Majcsty in either of those rights but does 25
not include

(i) -an official or entity performmg a

. funétion ‘or duty in connéctiofi Wwilh the
administration.or managemeni of the'es-
tate or property of a natural person; 30

(11) an official or enmy performmg a
function or duty in connection with the -
administration, management. or invest-
ment of a fund established 1o provide
compensauon hospnalnzanon. medical 35
care, annuities, ‘pensicns or similar ben-
efits 16 natural persons, or moneys de-
rived from such a fund; or

© {ii1) the trustee-of any lrust for the-ad-
ministration. of a fund to which Her 40
Majesty in_either of ihose- rlgh(s contrib-
utes and of which an official or entity
that is an agent of Her Majesty in ither
of those righis is a trustee; and :

' fonction exécutive -au Canada, ainsi que 25
les entilés habilitées ' exercer des:auri-

_ bulions pour le: compte de:Sa Majesté du
chef du Canada ou d’imne province, A . ,
I"exclusion : N | -

" (i} des dirigeants ou enfités exergant 30’
dés fonctions. touchant 3 I"administra- -

. tion ou 2 la gestion de, la succession
ou des biens d'une personne phy-
sique,

(i) des- -dirigeants>ou enmés exergant 35
des. foncnons touchant a I'administra-

* tiom, 2 la gestion ov au placcmem soit
d'un fonds établi pour procurer I’in-
~demnisation, I’hospitalisation, les.” ;
soins médicaux, la retraite,-Ia pension40 o Vo
ou des prestations analogues 3 des i

. personnes physiques, soit de sommes’ ' .
provenant d’un tel fonds, l ,

(iii) des. fiduciaires d'une fiducie
créée pour gérer un funds alimenté 45

par Sa-Majesté du chef du Canada ou . i
d'une province au-cas od I'un des fi- - '

duciaifes —dirigeant ou entité — est

fe mandata:rc de Sa Majesté de I'un l

ISR,

e

(&)-in relation to the government. of a for-
eign country or any polilical subdivision
thereof;, a person empowered to perform;a
_function or duty on behalf of the govern- |’
menl of the foreign country or ‘political 3
"subdwuswn. other than a function or duty
in connection ‘with the administration or.
management of the estate or propeny ofa
Tatural person.

ou I* autfe chef; s

by A T'égard du gouvernement d’ un pays

" ftranger ou d'lfe de ses subdmsmns_ ,
politiques, 1a personne habilitée, pourle - } .
compte de ce gouvernement, d exéicer SRS
des attributions non-reliées A I’adminis- 10 '
tration ou 2 1a gestion de ia succession , o
ou des bieas:d*une personne physigue, ] )

Division Il . | SecTiON 1]




Amendments to the Investment Canada Act

Clause 122 - Définition of "dgent” and adding of tille "Division /&

. The defimtlon of " agent is currently found in section 427 and is defined for the: purposes
of Division IT of Part VII of the Act. "Agent" is the only- definition in ‘section 427 that .
will continue to be needed. It is being moved to the begmmng of the Part. to conform to
normal drafting standards _

" The insértion of the headmg "Dms:on II" before the heading "Constraints: On
Ownership" is to preserve the same: numbeér of Divisions w;thm the Part so that no further
' consequentlal amenidments will be needed. :

WTO Agreement Implementation Act ' Clause-By-Clause Guidg




Ezupnoa fov
-srmall haldinge

199),c. 44, 3.
174

1993, c. 84, .

A8

|person is acqumng or increasing.a signifi-

123, The Act is amended by’ addmg the 10 123. La méme loi est modlf" iée par ad-
followlng after.section 408: . - jouction, aprési’article 408, de ce qui suit :

' 408.1 Notwithstanding section 408 | -408:1 Par dérogation A I'article 408, si; 1§ Bscéption
where; as a result of a transfer or issue of |aprés transfért ou émission . dlactions d'une.

shares of a class'of shares-of a company toa  |catégorie donnée A uhe personie, le nombre
.{person, the 1otal number of shares of that 15/total d'actions de celte catégorie.- inscrites 2

class reg:stered in the securities register of ' |son registre des valeurs mobilitres -av nom
the- -company in the name: of that person. de celte personne n'excdde pas cing mille ni 20
i dméme de un pour cent des: actions. en
circulation de. cette catégone la banque est
{b) would not exceed 0.1 peér cént of the [en droit de présumer qu'il A’y a ni acquisi-
outstanding:shares of that class, "20/tioh ni augmentation d'intérét substantiel
dans cette catégorie d'action's du fait du 25
transfert ou de I"émission.

(a) would not exceed ﬁve thousand and

the company is entitled to assume: lhal o

cant. mlerest in thal class of shares of the
company as a result of that issue or transfer.

of shares. . 25

124. The headings before section 426, 1 124. Les mtertitres précédant Particle '”1#&5- “,
and sections 426.1 and 427 of the Act are  426.1 et les articles 426.1 et 427 de la méme
‘repesled. loi sont ahmges.

125, Secllon 429 of the Act'is repealed. 125. Llarticle 429 de la méme loi est 30'”3 ‘5**- 4.

'abroge.

|




Amendsments to the Iivestment Canada’ Act

Clause 123 Excepaan for small holdings

The: substance of this provision is cuirently found in- section 437. Section 437 says that
! notwithstanding section. 408 (an insurance-company cannot record a.transfer of its shares
P that has not beeir.approved by the Minister if the result is that.the transferee has thereby
‘ : acqulred or-increased a. significant interest in a-class of shares of the company) and
! , paragraphs 429(1)(3) and (b) (a.life company ‘cannot récord a transfer of its shares if the
; .. result is that non-residents would thereby acquire or increase their interest'in voting:
| - shares. of the company o a percentage exceeding 25% or if the result is that the non-
' resident to' whom the shares dre bemg transferred would thereby acquire or increase their
.lnterest in- votmg shares of the company to.a percentage exceedmg 10%) a company can-
assume that certain small transactions do nét cause these rules t6 be vmlated Thus, this
is a de minimis rule. :

. As section 429 is being repealed it is ‘necessary to-remove the references to that provnslon.
i Given that thie rule how only applies to section 437, this section’is: being moved as a
convenience to the user of the statute s0 that. it will appear munedlately after the operative
ule to ‘which it applies,

10 o Clause 124 < Repeal of keaﬁings‘ preceding section 426‘.'1 and sections 426.1 and 427

" This clause deletes the heading before these-sections which are the definitions. needed to
make the non-resident rules work. As we are removing the non-resident constraints, the
definitions are no longer needed, '

Section 426.1 established definitions in order to make the non-resident rules work in
conjunction with the NAFTA. Section 427 was suspended on the coming into force of
.the North American Free Trade Imp!ememanon Act as it contained the definitions that
were used in the context of the Caniada-United Statés Free Trade: Agreement.”

'Glarese 125 - Repeal of section 429

Section 429 is the section which generally prohibits. a non-residents from having more
than a 10% interest in any class of voting shares of a life company and prohibits non-
residents as a group from having more thah a 25% interest inany class of voting shares
of such a company (i.e. the "10/25" rules) The repeal of this section accords niatiohal
treatment to. non-fesidents.

WIo Agreement fmpfememanon Aer . , . Clause-By-Claise Guide



Trubsitionsl

“Transitional

126 (1) Subsechon 430(1) of the Act is30 126 (l) ie paragraphe 430[1) de la

. repealed. : meme loi est abruge.

(2) Subsections: 430(3) and 4 of the Act (2) Les paragraphes 430(3} et (4) de la

. are replnced by the following : ‘'méme loi son¢ remplacéspar ce qui suit: 35

(3) Subsection (2) does._not_ apply in re- '(3) Le garagranhc 2) ne s Qghgu pas 5::?‘:'“::"

_ spect of a government_or agéncy referred to 35 dans le cas o, le 27 septembre: 1990, le gou- -

in that subsection that, on September 27, vernement ou l'organisme mentionné A cé
1990, beneficially-owned shares of a former- paragraphe détenait 1a propriéié: effecuve
Ac( company where the exércise of the vot-  d’aclions d’une sociélé antérieure et que le 40
ing rights. attached to- those Shares. 'was not paragraphe 36(2) de 1a Loi sur les compa-
prohibited undei subsection 36(2) of the Ca- 40 ¢ gnies d'assiurance canadiennes et britan-

* nadian' and British Ihsuraice Compames mques. én_son état au. 31 mai 1992,

Act,as that subsection read immediately pri-  n'interdisait pas l’exercnce des: drous de vote

_orto, June 1,1992. attachés 2 ces actions.

4y Subsection; (3) ceases to apply where a (4) Le paragraphe (3) cesse,‘dezsﬂgppliquer 3:;1:?:;:::"
government or agency.referred 10 in that subs 5 dans, le cas ou e gouvernement ou 'organis- §

_ section acquires beneﬁcual ownership of any me qui.y. est mennonné -acquiert la propriété

additional voting shares of. the former-Acl el‘feclwe d'un nombre d'actions avec dron
company in such aumber thdt the percentage . de vote de la société antérieuré qui augmente

of the voting rights attached 1o all of the vot- & pourcentage des droits de vote attachés ¥
ing:shares.of the former-Act company bene- 10]'erisemble des actions de Ja société’ anté- 10 -
Fclally owned by the governmen| or agency rieure qu’elle détenait. 3 titre de véritable

is greater than the percentage of the voling prnprlélalrc le 27. scplembre 1990 '

rights attached to all of the voiing shares of

the former-Act company that were bcncﬁ—

cmlly owned by the governiment or agency IS
on September’ 27 199Q.-

!
!
i
1

|




“Amendments-to the Investment Canada. Act.

| - Clause 126 - Repeal of subsection 430(I) and amendiment of subsections 430(3) and “)
Repeal of subsection-430(1) |

| . Subsection- 430(1) prohibits the voting of shares of a life company held by a non-resident
I " in violation of the rule prohibiting the non-resident from owning more than 10% of any

‘ ' - ¢lass of voting shares of such a company. As the repeal of section 429 has removed this’

: rule, the prohibition is no longer relevant. .

 Arendment of subsections 430(3) and (4) .

These subsections currently provide exceptions: from the voting prohibitions set out in
| subsections 430(1) and (2). Due to the repeal of the 10/25:xules, these subsections are
’ . being amended so that exceptions only apply with réspect to certain circumstances where.
‘ . persons are: holdmg shares of insurance companies in violation of the rule that such shares
cannot be held by or on behalf of the Crown in. right of Canada or of a province or a
L . foreign government, Basncally the exception is that where,.on the date of introduction, of
. .. the rule, a person held shares in violation of* the rule domestic and foreign- governments
, L " couldn’t hold such shares, that government or agency can continue to hold those shares -
. 0 : “and exercise the voting rights pertaining thereto but the exception ceases to apply if
A subsequent to that date the government or agency acquires shares that would entitle 1t to
" exercise voting r:ghts in excess of the percentage it held on the date of introduction of the
rule,. . :

WTO Agreement Implementation Act ' " Clause-By-Clause Guide



T 1Y) Sections 431.and 4310 of the Actare 127, Lesa articles 51 et431.1 de la méme ek
repealed, loi sont ‘dbrogés. o

128. Secti__(';p{ 437 of the thi_s rep'ea’led. 128; L’article 437 de Ia méme loi est 15

abrogé.




‘ '

Amendments to the Investmen: Canada Act

" Clause 127 - Repeal of sections 431 and 431.1

Repeal of section 431

. This section prohibited resident nominee§ who held shares of life companies on behalf of’

non-residents from voting those shares. The purpose of the rule was to stop non-residents -
from avoiding the 10/25 rules through the means of finding local nominees who. would
vote their shares. ‘The section makes the actions of the resident nominee illegal. With
the repeal of the 10/25 rules there is no longer any need for this subsection.

Repedl of section 431.1

* This section stated that the non-resident rules did not apply to certain life companies that

had always been-controlled by non-residents or that were controlled by persons covered

. by either the Canada-United States Free Trade Agreement or the North American Free

Trade Agreement as of the date the particular free trade agreement applied to those
particular persons. With the repeal of the non-resident rules, these provisions are no
longer necessary. .

Clause 128 - Repeal of section ,437

Although the clause talks about the repeal of section 437, thié clause has to be read in
conjunction with clause 123. By reading the two clauses together one can see that what is
happening is that the substance of section 437 is being moved to section 408. 1 for the

- reasons described in the notes to clause 123.
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INTEGRATED CIRCUIT TOPOGRAPHY ACT

- CLAUSES 129 - 131



{ l Amiendments to the Intégrated Circuit Topography Act’ i

.. -~ . .  INTEGRATED CIRCUIT TOPOGRAPHY ACT

o D | CLAUSES 129 - 131

- Overview

. : The Inregrated Circuit’ Topograp}zy Acr was enacted in 1990 and proclaimied in force in
[,__{" , : 1993. It provides .for the protectlon of the lay-out des:gn of mlcrochips or mtegrated

' - : circuit produéts” for a maximum period of ten years. There have been no amendments
b other than changes to section 4-in respect of; niational treatment as a result of the

] ‘ - Irwellectual Property Law Ingprovemem Act. . The current Act does not expllmtly bind the
‘ federal or provincial govemments :

1 aT.RIPS C‘O“mmﬂment

The TRIES agreement requu'es nancmal treatment protection for nationals of all WTO
Members in respéct of all intellectual property rights. covered by the agreement (Art

@ 0.
" The TRIPS agreement also unposes certain condmons upon government use of integrated.
circuit lay-out designs without the consent of the rlght holder (Art. 37(2); Art. 31(@)to
(k)) '
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Prescribed vaes
'A‘ppe_éi

.Regulations

‘Definition of
“WTO

-Agreement”™

‘No liability-

| tion 71

7.2 Thc Commissioner may not, under'sec~ 3
aulhunze any use that is @ pre-
scribed _use unless the proposed ~ uses -
complies with the prescribed conditions.

7.3 Any decision made by the Ccumrms— -
sioner under section 7.1 or’7.2 is subject to 10
appeal to the Federal Court under the. Patent

Act.

7.4 (1) The Goverrior in Council may
make: regulallons for the purpose of imple-
menting, in relation 1o registered 10pogra- 15
phles, paragraph 2 of Article 37 of the
Agreemcnl on Trade-related Aspects’ of In-

| tellectual Property Rights set out in Annex

]C"tojjheTWTO Agréemen.

e

). In subsecuon (I). “WTO Agreemenl" 20/

has the' same: mcanlng -as:in subsection 4(5)

- (2) Her Ma_]esty in- rlght of Canada or a
provmce is not, by reason only of'the enact.
ment of subsection (1), Ilable for any use of

a reg:stered topography before the day on25

which subsection (1) comes into force:

7.2 Le commissaire ne: pcut s’appuyer sar §
I'article 7.1 pour autoriser des usages prévus
par:rzglement, & moins que I*usager éventue)
ne respecte les conditions réglementaires:

7:3 Toute décision rendue par le. commis-
saire dans le'cadre des -articlés 7.1 ou 7.2 10
peut faire I obje.t de I’ appel devant la Cour
fédérale prévu par la Loi sur les.brevets:

7.4 (1) Le gouvernéur en conseil peéut.
prendre,. concernant les topographies enre-

glstrécs. des-réglements pour fa mise.en oeu- 15.
“vre .du-paragraphe 2 ‘de I'article 37 de

I"Accord sur les aspecls des droits -de pto-.
pnélc intellectuelle’ qui louchent au com-
merce- ﬁguram ar annexe iCdel Accord-sor
I"OMC.

(2) Dans le paragraphe (I) « Accord sur

20

FOMC» s’entend. au sens du paragraphe
4(5). :

(2) L’adoption du paragraphe (1) n’a pas
pour-effet de rendre Sa Msueste du ¢hef du 25
Canada ou d'une. provinice' responsable dé
'usage d’une topographie enreglstree l‘ml
avant son.entrée en vigueur..

Usages: préviig
pm' r&glemtnl

Appel

Définitionde
CAccord iur
FOMC)

Nonsreaponsa-
bilité

e S—
]
H i




Amendments to the Integrated Circuit Topography Act.

n
l
)O

? a Section 7.2 limits authorizations in respect of préscribed uses to situations where the
© proposed user. comphed with all prescnbed condmons

- Section 7.3 provides for an appeal from any decision of the Cmmmssnoner to the Federal' ‘
Court. .

Section 7.4 provides. authority for makmg regulations for the purpose of 1mplernentmg
. Article 37(2) of TRIPS.

Sub-clause 131 (2) - Tmns:ﬁonal

No liability is 1mposed on gither the federal or’ provmcnal governments by reason of any
~use of a reglstcred topography ‘before the day on which the Act comes into force,

|
g\
!
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INVESTMENT CANADA ACT |

CLAUSES. 132 - 135



i .

O , Amendments:to rhg._::nfes;mei,u CanadaAa o

i L - INVESTMENT CANADA ACT
I | | CLAUSES 132 -135.

" Overview

: ':Ihe.IhvesrrnenrAChnadiz Act provides for the révie‘w of certain investments in Canada by: -

| . ‘
| R foreign investors. Investments requiring _review (and,;apgnoval by the Mirister) are:

l; @ direct acquisitions of Canadian Bl_lsinessqs’ with assets of $5 million or more;

i : @ indirect acquisitiofis of Canadian businesses with a) assets of $50 million of more or
i ; ' . b) with assets between $5 million and $50 million for which the Canadian business
% represeénts more than 50 percent of the total transaction;-and - ’ :

@ . -any acquisition or.new business related to Canada’s national identity or cultural

H heritage, if the. Minister authorizes the reviéw in the jpublic .interest.
! . : ' ' :
[ l . An indirect acquisition is one in-which the Canadian business is acquired by acquiring its
| uG . *  parent ouiside Canada. ' :
‘ - . B
. - Investmenits by foreign investors that must:be notified under the Investment Canada Act
L ' . are: o : :
" ‘ © establishment of a new business;
| ' ‘@ direct and indirect acquisitions of Canadian businesses with assets below the
N - ' thresholds. ' ' o '
! Under the NAFTA, the feview threshold for direct acquisitionis involving U.S. and
o , , Mexican investors is $150 million in constant.1992 dollars ($152. million for 1993), and
l ; < indirect acquisitions involving U.S. and Mexican investors are no longer revic»gabic.
' ' .  This preferential treatment does not apply to the following sectors: uranium; financial
? ! : services except insurance; transpoftation, and cultural ‘industries. as defined.
W' ’ . -
i b

!
! |
] o ‘
) o WIO Agreement Implementation Act Clause-By-Clause Guiide
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RS, ¢ 25{1:1
Supp)lcl
218}

1993, c. 84,5, ,
178

1988, c. 65.1.
135; I991 €.
35, 3 €. 44,
s 178 .

“Limita for
WTO inveitors

Investment.Canada A ct’

132.. Sections 14.01 and 14.02 of the In-

vestment Canada Act are repealed.

133.: Sections 14.03 to 14.2 of the Act sre
replaced by the’ following

14."1'(.1) Nolwlths(andm’g the Jimits set out
in ‘subsection 14(3); an investinent described
in.paragraph 14(1)(a). (b) or{c) by

(a)a WTG mveslor or
vestor, where lhe Canadian husmess that is
the subject of the investment ‘is, immedi-

*ately prior- to the lmplcmenlalmn of the
invéstment, controlled by a WTO investor,

where .the value, calculated in ‘thé manner

Amount for
ln!ueqmt

Publication in
Condda
Cazetic

'invemmnu
a0l reviewable.

prescribed, of the asséts: described ‘in para-

“|graph 14(3)(a) or (b), as the.case may be, is.

equal 1o or greater than the appllcable

amount for any year shall bé. delermmed by
the Minister:in January of that year by round-

amount arrived at by using the formula;

‘Current Nominal
GDPaat Market Prices _
Previous Year Nominal

‘previous year
GDP.at Markét Prices .

where

“Current Nominal GDP &t Market Prices”
means the average of the Nominal Gross
Doméstic Products’at market prices for the.
most recent four conseculive quarters; and

“Previous. Year Nom:nal GDP it Market
Pricés” means' the.average of the Nominal
Gross Domestic Products at market-prices
for the.four consecutive quarters, for- the
comparable penod in' the year preccdmg
the year used in calculalmg the Current
‘Nominal GDP al Market Prices..

{3) As soon as posmble -after, determining

-|the amount for any parucular year, the Min-.

ister shall publish thé amount in the Carigda
Gazerte,

{4) wauhstandmg paragraph l4(l)(d)
an investment described in that paragraph by

(a) a WTG investor, or
() a non- Canadlan, other than a WTO In-

the. subject of the invesiment is, immedi-
alely prior. 1o the implementation of lhc

(b} a non- Canadlan, other than-a WTO in- 35

is feviewable pursuant to section 14 only 40

amount, dete;mlned pursuant. to subsection,
- (2), .
(2) For the purposes of, suhsecuon (1), the

ing. off to the 'nearest million dollars. the

x - -amount determined for

investment, conirolled by a WTO investor, ,

Loi sur Investissement Canada

132. Les articles 14.01 et 14.02 de la Lol

14(3), I'investissement visé aux -alinéas
114(Da), b) ou ¢} qui est.effectué soit par un 35
investisseur-OMC, soit, dans le cas ol 1'en-
treprise: canadienne ‘qui en fait- I'objet est,
avant qu'il ne soit elfectué, sous le contrdle
id‘un investisseur OMC par un non-Cana-
Jdn:n -— autre qu’ un investisseur OMC — 40
n"¢SE sujet 3 V'cxamen prévu A Tarticle 14
que si la valcur, calculée selon les modalités
réglementaires, des actifs- visés aux alinéas
114(3)a) ou b), selon le cas, est gale ou'supé-
rieure au montant déterminé en dpplication
du paragraphe (2).

) POI:.II’ I’application du, paragraphe (1),
~’le montant, pour chaque- année, est le résul-

de I*année en guestion ei’arrondi ad million
le plus proche; de la formule suivante :

‘PIB nominal actue]
‘aux prix.du morchéd
PIB riominal-de

. Pannée précédenic
sux.prix‘du marché

10

x montant de

. r année précédente 10

15 .
a) le PIB nominal actuel auX pfix du-mar-
ché é1ant fa. moyenne du produit intéricur
brut nominal aux prix du marché pour les 15
quatre tnmestres conséculifs les. plus ré-
cenis; '

b) ie PIB nominal de I'année précédente
aux prix du marché éiant la moyenne du
produit: intérieur brut nominal aox prix du 20
marché, pour les mémes quatre’ trimestres .
conséculifs. dé I'année précédant 1’aniiée:
J.lllllSéC -pour le calcul du PIB-nominal ac-

* tuel aux prix du marché,

(3) Aussidt que possible aprés avou‘ fait 25
ce calcul pour uné année donnée, le ministre
fait’ publier le montant en question dans la
Gazerté du Canada.

(4) Par dérogalmn a Valinéa 14(1)d}, I'in-
vestissement visé A cet alinéa qui est effec- 30
tué, aprés l'entréé én’ vigueur du présent
rticle, ;soit par un investisseur OMG, soit,.
idans le cas ob I"eatreprise canadlenne ‘qui en

20

25

30

vestor, where-the Canadian business: lhal is 35ifail 1'objet est, avant, qu il ne soil effectué,

ous-le contrdle d'un investisseur OMC, par 35
un non-Canadien — autre qu'un investisseur -
OMC — n'est pas-sujet 4 I'examen prévu &
Iarlicle 14.

that_is 1mplemenled after this section comes
into force is not rcvnewable pursuant to.sec- 40
tion 14__

UR.ch.28

{17 suppl.) [ch:
L8

inveslisicors
OMC

- Calcul du

tat, calculé par le ministre-au mois de. ‘janvier 5 ‘

?abhutmu

Im.‘;:h. o4,
sur Investissemient Canada.sont abrogés. - 30™ !, s
133. Les articles 14.03 3 14:2 de la méme 'ml:‘;" Igj‘l
30 1oi sont. remplaces par.ce.qui sult ¥ ¢, 44, 8. 178
14.1 (1) Par dérogation au pargréphe ;;:‘:m vox

daey In Gazeite

. Candda

Lawentisec-
meats
soasiigits &
I'exsmen

-

—

lr.

i




! O T Amendments to the Investment Canada-Act

Clause 132

‘This clausé repeals the: provisions 1mplementmg the obligations. made Chapter 11
(Investment) of the NAFI‘ A,

|
: i . Clause 133

This clause repeals the prowsmns ‘implementing the commitments made under the Ca.nada—
United States Free: Trade Agreement and €nacts new provnslons to implement the WTO

Agreement.

Sub-section 14.1(1): Thc threshold for direct. acqulsmons reviewable under the Investiment
Canada Act appllcable to investors is:set out in this, séction. Under the FTA, the review

[ : threshiold for U.S, investors was raised in stages.to $150 million in 1992 and thereaﬁer

i indexed for mﬂatlon (based on the" increase in the GDP price index). In the NAFTA,

v ' Canada committed.to extend this preferentlal thireshold to all NAFTA investors and to
increase the indexing factor for 1995 and subsequent years to take into"account both
inflation and. real economic growth (based on the: mcrease in nominal’ GDP).

Th:s preferentlal review threshold was applicable only to NAF'I‘A investors but is now
extended to WTO investors as deﬁned :

" 1 B Sub-section 14 1) Asin the case under NAFTA, beginning in 1995, the indexing

0 ' factor for the review threshold will be ad_}usted to take into account not only inflation but
|t ‘ ' also real economic growth. ‘A formula specifies how thlS is to be, calculated in January of
[ each year:. the ratio of current.year nominal GDP to previous year nominal GDP, '
multlpiled by the threshold amount for the previous year. .

Sub-section 14 1(3): The new threshold for WTO investors as calculated in January of
éach year is to be published in the Canada Gazette' as soon as-possible, .

l : - Sub-section 14.1(4): For. WTO. investors, indirect: acqulsltlons are not rev1ewable An
b indirect acquisition is one in which the Canadian busmess s acqulred by acquiring its
! parent located outside Canada. :
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que donne cétle législation: des institutions

i'g.;mi'ﬂ' “financial institution™ means any entity au-.
.ha:ZL?.in thomed to.do business: ‘under the laws ap-- financidres, ou sociélé de portefemlle ln
| financidre > plicable 1o a WTO Member or any of jts . contrdlant. .
polmcal subdivisions. rélating to financial |- ... . - C ;
institutions, as defined by the laws appli- .5 winvestisseur OMC? ' B (:::E:mm
cable 1o that WTO Member or any of its | a) Le ‘pamculier — autre qu'un Cana- 5;‘2;?” -
political subdivisions, and mcludesahold- .dien — qui est. un. ressomssam d'un
ing company thereof, .. membre de 1"OMC ou qui'a Je droit d’é- !
“fisanial “ . tablir sa résidence permanente chez ce ‘
service” financial service” ‘means & service. of a fi- membre;
cagrvice: nancial nature offéréd by a ﬁnanclal insti- 10{ - ,
fnanciéra ‘tution . excluding -the, underwriting and b) le gouvernement d'un membre. de 10
' I"OMC oi celui d’un de_ses. Eiats ou

JRE——

selling of insurance policiesy
“WTO “WTO Agiéement™ has the meaning given to

d'une de ses. admmlslranons locales, ou:
* tout organisme d’un el gouvernement;

Agreement”

wAceerd the word “Agreement” by subsection 2(1) . , _

roMCs | - of the Wor!f Trade Organization. Agree- 15 €) Iunité sous contrdle d'un investis- i
‘mérit Implementation Act; * seur OMC, au sens du paragraphe (M. 15 .

o . , - A qui n’est’pas une unité sous.contrdle ca- ¥

,,x:,?o; “WTO investor means ~ nadien visée aux paragraphes 26(1} ou .

;:;;""E""”"’ . (a) an individal, othér than a Canadian, 2% ]

d} la personne morale ou sociélé. en
commandite gui n’est ni une unité sous 20
contrdle cariadien visée au paragraphe ) u
26(1), ni un investisseur OMC au sens ' b
de I'alinéa ¢), ni conurflée en fait au
moyen de la’ propriété. de ses intéréls
avec droit de vote et dont, d’une part, 1a25 -
majorité de ceux-ci n'appartient.pas &

who is a national of 'a WTO Member or
who has the right -of permanent resi- 20
dence in relalion to'that WTO' Memher,

(&) a government of a W‘I‘O ‘Member,
‘whether_federal, state or Jocal, or -an:
-agency. lhereof '

‘(c) an entity that is not a Canadian-ton: 25

__subsecnon 26(1} or (2), and that is a
“WTQ investor-controlled enmy, as: des

olled entity, as determined pursuanl 10

" des inveslisseurs OMC, dautre part, les
deux tiers des administrateurs ou des as-
sociés gérams. selon le cas, sont, des Ca- °

. lermlned in accordance with subsecuon
. . 30
(d)a.corporation or limited parinership

(D) ‘that is not a Canadian-controiled
entity, as determined pursuant to sub-
section 26(1),

(ii) that is riot & WTO investor within 35
the meaning of paragraph (c) .

(m) of which less than a majorily of
its voting interests -are .owned by
WTO investors,

(iv) that is not controlled in fact 40
through the ownershlp of its voting
+interests, and :

(¥) of which two thirds of the mem-
bers: of its board of directors; or of
whlch two thirds of its general part- 45|
ners, as the case. may be, are any com-

nadlens ét des-investisseurs OMC; 30

€) la fiducie qui n’est Ai"une: unité SOuUS - J
contrdle canadien visée aux paragraphes ‘ '
26(1) ou (2), ni-un investisseur OMC.au '
S€Ns dc J*alinéa ¢), ni comrﬁlée en fall,

au moyen de la proprlété de ses mtéréls 35 S
avec-droit dé vote-et dont les deux tiers : J
des fiduciaires soni.des .Ganadiens et : '
des investisselrs OMG:

f) toute autre forme d’organisation com- , \
merciale précisée par reglement et.con- 40 g
trdlée-par un investisseur OMC.,

«membre dG

« membre dé {'OMC»> Membre de I Organi.  membee
'OMC »

salion mondiale du commerce instituée par “wro

I*article 1 de'l’ Accord surl’ GMC Member”

« service financier» Service de ‘nature ﬁnan- 45 1 sérvice I
finoneiers

‘ciere ‘offert par Une institution financidré, “financial \

a I"exclusion de la vente de polices-d’assu-

—

service™




Amendments 1o the Investment Canada Act

"Financial institution" reflects the definition in the. NAFTA, and covers any company
doing business' under the laws applicable to a WTO.Meniber authorized to provide
financial services. In this context, each party to the WTO is free to determine the types
of companies : authonzed to do busmess as ﬂnanclal institutions.

"Financial service" also reflects the NAFTA. definition except that in the Invesfment
Canada Act it excludes insurance services: -The réason for the exclusion of i insurance is
to. ensure that WTO investors who-acquire insurance businesses receive the benefit of the
preferential review threshold.and non-revnewablllty of ‘indirect - acqulsmons This is the
same ‘as the tredtment of insurance-under the FTA and the NAFTA: -with the exception

- of ‘insurance, financial services provided by a fmancml mstltutlon do not teceive the
preferermal review.

"WTO Agreement" has the safne meaning as the term agreement in subsectlon 2(1) of
the. Act..

"WTOQ investor" includes: an individual who is a-national of a WTO country; a WTO
government (any level); an entity controlied by 8 WTO investor; a corporation that is.
controlled by a WTO investor; a trust that is controlled by a WTO investor; and any
other form of business organization (as specified in the regulations) that is: controlled by a
WTO investor;: This last category has been added to take into account that Mexico. has
other forms of business, organization not used in Canada or the U.S. (e.g., certain types
.of trusts). ~ :

. WTO Agreement Impferﬁmaﬁdn Act

Clausé-By-Clause Guide
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* Régulations

19848, ¢ 63,1.

136: 1993, c.

44,5, 179

J\.ulhnn‘ly to

-purchase

cultural”

-+ . businean

iDesignation of
“agent

. cultural’ business so. acqunred

{iv) the referencé in -subparagraph censée Elre’sous contrdle d’un investisseur
2T{(d)(i) to: “Canada" shall bé read and OMC, ' :
construed as -a reference to “a WTO
Member", and

(B) where two persons, one bemgza Cana- 5

. dian and the other being a WTO investor,
own equally all-of the. votmgzshares of a
‘corporation, the corporation is.deemed to
be WTO investor-controlled..

14.2. The Gavernor in Council may make 10| 14.2 Le gouverneur-en conseil, peut pren- - Reglemens
such regulauons as the Governor in Council [dre les. réglcmenls qu'il juge nécessaires '
deems necessary for carrying out the pur- |pour ia mise en oeuvre de I’ article. 14.1, no- 5
poses and provisions of séction 14. 1, mclud- tamment des réglements: définissant le terme
ing: regulauons deﬁmng the expression = [e.services dé transport » pour 1 apphcallon de

) “transportation servicé” for the purposes of 15l’ alinéa I4 1(5)c).
paragraph 14. I(ﬁ)(c).

134; Subsections 24(1.1) io;(S-) of the Act 134 Les paragraphes 24(1.1) B (3) deda- '93‘: 32*‘ 159-;3 '

are replaced by the following: méme loi sont remplacéspar ce quisuit: = 10y o4 o 175

{2) Notwithstanding section 90 of the Fi- (2) Par dérogaunn A I"arficle 90 dé la Las Acquisition
nancidl Administration Act, where a NAFTA 20 sur la gestion des fi finances pubhques. dans le | :n.:rl:pﬁu :
investor is, pursuant to/a review under this  cas 00, d'une part, un mvesusseur ALENA  ‘cuturelle
Part, requiréd to divest control of a: cultural  doit, par suite d’un examen fait du titre de la
business, as dcﬁned in subsection 14.1(6), présente partie,;abandonner ie.contrble d"une 15
that ‘has been acquired in .the manner de- entreprise cullurclle — -au_sens: du_para-
scnbed in subparagraph 28(])(d)(u). where'25. graphe 14. 1161 — qu’il & -acquis de .la fagon
the circumstances: described ‘in subsééiion  visée au sous-alinéa 28(I}d)(n) et, d'autre
14(2) do-not apply, Her Majesty in right of  part, la condition mentionnée au paragraphe
Canada may acquire allor part of the cultural  14(2) ne s appllque pas, Sa Majesté du chef 20
business and dispose of all or any parl of the du Canada peut acquérir I’entreprise,’en toist -
30o0u en partie, et prendre toute mesure d"alié-

" ‘nation 2 son‘égard.

* (3) For the purposes of subsection (2}, the . (3) Pour1'application du. .paragraphe. (2) et  Mandotaires
Governor in Council may, on the recommen- sur recommandation du mipistre et du Con- 25 '
dation. of ‘the Minister and thé Treasury seil du’ Trésor, le gouverneur en conseil peut;

Board, by order, designate any Ministér of  par décret et aux‘conditions qu'il estime in-
the Crown in right.of Canada, or any Crown'35 diquées et.qui sont compatiblés avec les obli-
corporation wllhlnlhe meaning.of the Finan-  gations des parties 3 I'Accord ALENA
cial Admmurranon Act, to act as agent on prévues al article 2106.de celui-ci, désigner 30 -
behalf of Her Majesly with full authority to.  parmi les minisires fédéraux, et les. s0Ciétés
do all thmgs necessary, subject to such'terms | d° Etat au sens de 1a Loi sur la gestion des
-and conditions not inconsisiént with the obll 40fnances publiques, les mandataires de Sa

- gations: of the parties:to the NAFTA Agree- Majeslé et leur conférer les pouvoirs néces-
. ment undér Article 2106 of the Agr Agreemeni,  Sairés n I’ 0ccurrence. 35

as-the Governor in Councn considers. appro-
pnate

P

A




Amendments to the Investment Canada Act

j'Sechon 14.2: This section authonzes the Governor in Councnl to thake regulatmns to -
" implement section.14.1 of the Investment Canada Act described above. For example, the

hlgher review threshold does not apply to transportatlon servwes ', which, may be defined
in the regulatlons ‘if requlred

» C‘Iause 134

. This clause implements Article 2106 and Annex 2106 of the NAFTA, which specify that
Canada s-obligations concerning cultural industries under the FTA continue between
iCanada and the U.S. .and iare also extended as between Canada and any other NAFTA

; country (ie., Mexico).

. .-Canada s ‘obligations concerning cultura] industries under NAFTA were ‘not exténded to

WTO Members. Canada’s commitment under the GATS was to only extend the
preferential thresholds previously extended to Mexico and the Umted States under the

NAFTA. g . .
Subsections 24(1.1) fo (3) are replaced by the following provisions:

Sub-section 24(2): Undcr the FTA and NAFI‘ A, in the event that Canada requires
divestiture of a cultural busmess acquired indirectly by an American investor; pursuant-to
a review under thie Investment Canada Act, Canada was obligated to purchase at fair_
‘market value that cultural business. This sectlon replicates. this FTA obhganon but
restricts its application nnly to NAFTA investors.

Sub-section 24(3) This secnon permits the degignation of an' agent to act on behalf of

the Crown in the ¢ase of a divestiture and requirement by Canada to purchase a cultural
business and to'do all things. necessary that are. not inconsistent with the NAFTA.

WTO Agreement Implementation Act ‘Clause-By-Claiise Guide,




. Definitions

“controlled by
~aNAFTA
invenor™

"8 JOMS fe.

. ;comrdfe d'un
'mw.mutur

ALENA Y

“NAFTA
Agreemenmt”™
sAtcord’
ALENA »

“NAFTA
cmlrllry
ipays ALENA »
“NAFTA.
investor”

o invéstissenr

ALENA »

(;4)"1_n this section,

“controlled by a NAFTA investor”, with re-

" spect'to a Canadi,anwhysiness. meaans, not-
withistanding subsection 28(2),

(a) the uitimate direct or indirect conirol '
in fact of the Canadian business by a

‘NAFTA investor through the nwncrsh:p
of voting interests, or -

* (b) the ownership by a NAFI‘A investor

,of all or substanually «all -of the assets 10,

used in carrymg on the Canadlan busi-
ness; -

“NAFTA Agreement” has the meaning gwen
to: the word “Agreemem" by the North

L

Ameﬂmn :Free Trade Agreement impi‘e 15

mentauon Act;

“NAFTA coumry means a country that is:a
party to the NAFI‘A ‘Agreement;:

“NAFTA mveslor" means .

{a) an mdwudual olhcr than a"Canadnan 20

201 of 1hc NAF'TA Agree-lﬁvent

'(b) a governmcnt of a NAFTA country,.
whether federal, state . or local, or an
_agency ‘theréof, -
“{c)-an‘entity that is not.a Canadian-con-
trolled entity; as detefmined pi.lrsuam to

subsection 26(1) or (2),- and that is a
NAFTA investor-controiled: entily, as-

25

determined in accordance with subsec- 30

tion’ (5) A
(d}) a: corporahon or hmned pannershlp

(i). that is not .a Canadian-confrolléd
entity, as:determined pursuant to sub-
section 26(1),

.(u) that is not a NAFI‘A investor

within the: meanmg of paragraph (c),

35

lquentau présent article:

« Accord ALENA » S'entend au sens du para-
graphe 2(1) de 1a Loi de.mise.en oeuvre de
l'Accord de l:bre—échange nord- améFi-
cain.

« investisseur ALENA »

.dien — qui est un fessoftissant au sens
de P'article’201 de 1" Accord ALENA;

b) le gouvernement d'uri pays ALENA
ou celui d’uh de ses Etals ou d’une de

ganisme. d'un tel gouvernement;

seur ALENA, au sens.du paragraphe (3),
qui n’est pas | une unité:sous contrdle ca-
nadien visée aux paragraphes- 26(1) ou

(2

commandite qui'n'est ni Gné unité sous
contrdle canadien visée au paragraphe
.26(1). ni un-investisseur- ALENA -au
‘sens de l'alméa ¢), ni contrdlée en fait

| avec droit de vote et dont, d"une part, !a
" majorité de ceux-ci n’appartiént pas. 2
deés investisseurs. ALENA d autre part,

Canadiens et des investisseurs ALENA;

€).la fiducie qui n’est ni une unité sous
contrdle canadién visée aux paragra hes
26(1)-ou {2); ni un investisseur ALENA
falt au moyen de. la propriété de ses inté-

tiers des fiduciaires: sont des Canadlens

el des investisseurs ALENA

(4) Les définitions: qui suivent s’appli-

a) Le paiticulier — autre qu‘un Cana-:

.ses administrations locales, ou tout or:

les déux tiers des. admmlstraleurs oudes
:associés gérants, selon te cas,, sont des 30

rels avec drml de vote et dont les deux

Définjtions .

c/Accfwd'

ALENA» |

“NAFTA |
K Agreémint™

‘ invulilnur
ALENA »'
"NAFT»I
investor™

10

¢) T'unité sous comrﬁlc d'un investis- 15

d) la personnic ‘moralc. Ou :société en 20 -

-au moyen de la propnélé de ses intéréts 25

au sens de 1’alinéa c). ni. contrdlée en 35




Amendinents to the Investment Canada- Act

Sub-séctioi 24(4): This section defines the terms required to implement the sections
above. '

"Controlled by a NAETA mvestnr" is-defined .in terms of the country of uinmate .
control. :

"NAFT A connntry" is defined in genéric terms as any coumry that is-a party
to the NAFTA, rather than specifying the U.S. and Mexico..

"NAFTA investor" includes: an individual who is a national of a NAF’PA country,
NAFTA govermnent (any level}, an entity controlled by a.NAFTA investor; a
corporation that is controlled by a NAFTA investor; a trust-that is controlled by a
NAFTA. investor; and any other form of business organization (as spemﬁed in the
regulations) that'is controlled by a NAFTA mvestor ' :

. "Cuitural business" for the purposes of thls sectlon has the sarhe. ‘definition as found
in subsection 14.1(6) of the Investmem Canada Act which is the same as that in the
FTA and. NAFTA _

WIO Agreement Implementarion At ' "~ Claswe-By-Clause Guidé,




(iii) of which less than a majority of
its voting interests are owned by
NAFTA investors,

D.route autre forme d organisation com-
merclale précxséc par reglement et con-
wblée par un investisseiir ALENA

(i¥) that iis not controlled in fact -}« pays ALENA»" Pays partie: 4 I'Accord '*LE;A__
through the ownership of its voting 5| ALENA. 5 “NAFTA
ingegests, and ‘ «'sous le contrdle d'un investisseur ALENA » EE:OEil: i
~ (v) of ‘wlich two thirds: of the mem- Par dérogation’au paragraphe 28(2), s’en~  investisseur ‘
‘bers of its board of directors, or of tend, 2 Iégard d’une cn[repnsc cana- " .ALENAs.
‘which two thirds of its general part- | dienne ; b;:“m‘};.i
ners, as the case may be, are any com- 10 investar™ '
. .a) soit du contrﬁle ultime de fml dlrect 10 . 1
fblnalslto:s of Canadians .and*NAFTA ou indirect, de celle-ci pat un investis- I
. Jnvesiofs, seur- ALENA au moyen de la propriété
- (e) a'trust. d’intéréts avec droit de vote;
(i) that is not a Canadian-controlied b) soit du fait'qu'un investisseur ALE- !
entity, as’ determined pursuant {o sub- 15 NA est propriétaire de:la totalité ou de:15
section 26(1) or 2% , la quasi-totalité des actifsd* cxplonauon 5
(ii) ‘that is not a NAFTA invesior de celle:ci. . |
‘within the-meaning of paragraph (), oo ‘
[{iii) that is not controlled in fact .
through the ownership. of its voting 20 . , . : ‘ l
interésts, and. . : ' .
* {iv).of which two lh|rds of its trustees’
are any combination of Canadians'and .
NAFTA investors, or
{f) any other form of business- orgamza- 25
tion spcmrcd by the regulations that is K C i
comrolled by-a NAFTA investor.. - : e
Mentigns :

Interpretaiion 4 3y For the purposes only of de!ermlnmg - (5) Pour !‘apphcalmn de I'alinéa ¢) de la-
whether an entity is a NAFTA investor:con-  |[définition dé « investisseur ALENA 5, au pa-._

_[trolled entity under paragraph. © of the defi- 30|ragraphe (4). la détermination du statut de 20 \J\

‘nition “NAFTA investof” in subsectlon (4), I'unité sous contréle d'un investisseur- ALE~ ]
(@), subsecllons 26(1) and (2) and secllon NA estd effecluer selon les régles suivantes’; -
27 apply -and, forthat purpose, a) les: paragraphcs 26(1) et {2) et 1"article ]

27 s'appliquent et, 2 celte l'n. les men- -

(i) every reference in those prowslons 10
“Canadian” or “Canadians™ shall be35
read and. construed as a reference to
“NAFTA investor™ or “NAFTA inves-
{ofs™; respectively;

(ii) every reference in those provisions
to “non-Canadian” or *“non-Canadians™ 40
shall be read and construed as aefer-
encé to “ron-Canadian, other than a’
NAFTA mvcstor.“_ or “non-Canadians,

other than NAFTA investors,”™ respec-
tively, except for the reference to “non- 45
Canadians” -in. subparagraph ZT(d)(n).

tions, dans .ces dispositions, de « Cana- 25
diens, de « Canadiens», de «non- ) .
Canadien », de < non-Canadlens » et des _ [
adjectifs correspondanls, ainsi que de ‘ '
«.s0us contrble canadiens-et de« Canada's,

valent respectivement mention de « inves- 30 i
tisseur ALENA », de'« investisseurs ALE: ' 1.
NA », de -« nop-Canadien —autre qu’un ) '
“investisseur ALENA —», de «non-Cana-

diens — autres que des:i investisseurs ALE g i
NA — », des:adjectifs correspondanls de 35 ‘
«$0US conlrolc d'un investisseur ALENA »
et de « pays ALENA:—& I’ excepllon de




' o

Amendmenis. 10 the Investmerit Canada Act

~ Sub-section 24(5): The rules for interpretinig Canadian ‘status in Sectlons 26 and 27 of
 the Investmernit Canada Act are’ also used in detcrmmmg whether an entity is-a "NAFTA
investor- controlled entity”, but. with "NAFI‘A investor” replacmg "Canadian”.

“TOAgr eement Implemeniation Act ' Clause-By-Clause Guide



1988, c. 65, 8:

137

Mmuteml
oplmoas

whmh shall be read and conslrued asa |- !'adjecuf €non canadlcns ¥,-au sous-alinéa,

rcfcrence to “not NAFTA investors” " '27d)(ii}, qui vaut mention de an’étant’ pas
(iii) every, reference in those provisions des investisseurs ALENA »
t0: “Canadian:controlled™ shall be read b) lorsque. deux personnes — un Canadien
and consirued as a reference 10 5| et un investisseur ALENA — possident 3 §
_“NAFT'A investor-controlled”, and - part égale toutes les actions avec droit de-

(V) the reference in subparagraph . | ‘vol& d'une personné rnorale celle-ci est
27(d)(i) 1o “Canada™ shall be read and censée. élre-sous contrdle d*un investisseur’

construed as a reference to “a NAFTA | ALENA.
_counlry .and : 10.

(b) where 1wo. persons, one bicing a Cana-.-
dian;and’ the oiher being: a NAFTA inves- -

[tor, own equally all of the voling shares of

-a corporation, the corporation is deemed to

be NAFTA investor-controlled. 15 :

135:. Subsection 37(1) of the Act is re- 135, Le paragraphe. 37(1) dé la méme. lol lD '933 Ch 65,
pliced by the following: . est remplacé par ce-quisuit :

37. (1) Where atiy question -arisés urider .37, (1) Lorsque dans te cadre de la pré: 2f::::' do

this Ac¢t as to whether an individual ‘or an  sente loi se pose la question de savoir si-un
€ntity is"a Canadlan the Mlmsler shall, on. 20mdmdu ou une unité est un Canadlen, le
apphcauon by or on behalf of the.individual = ministre prend en consxdératmn immédiate- 15
or entity, forthwith consider the apphcauon ment la demande qul lui'est faite par I’ indivi-
and any information and evldence submitied. du ou I'unité ou en leur nom et étudie lés.

' therewllh and, unless the Minister concludés  renseignéments el les éléments.de preuve qui’

that ‘the information and evidence submitiéd 251ui sont présentés; sauf s’il en vient'2 la con-

therewith is not sufficient to enable the Min-  clusion que ces renseignements et-€léments 20

ister to reach an oplmon on the question, de preuve ne sont pas suffisants-pour luj per-

shall prov:de the applicant with a written mcttre de se faire une opinion sur la ques-

opinion for-the: gutdance of the appllcant tion, il donne au dcmandeur un¢ opinion,
écrite A-fitre d’ mformauon




Amendments to the Investment Cquqda'Alcr

Clause 135

_ , Sub-section 37(1) requires the Mmlster responsible for the Investment Canada Act, upon

- ~ application by an individual or. entity; toissue:an opinion'as to whether the applicant is‘a

1 o Canadian or Amencan This clause replaces sub-section 37(1) and repeats - the provision

‘ " - except for the word "American”. An individual or entity who is American (or from any
WTO counuy) may obtain an opinion. from the Minister under sub-section 37(2) as to-
their status as an. American (or as an mdlv:dua] or entity from 4 WTO country).

l

|

| Sub-section 37Q) Thls provision replaces the. former siib- sectlon 37(1) and makes a ‘
E . consequential amendment by removing the term "American" which,. following repeal of

| o ’ the former séction 14,1, will not appeéar in the Investment Canada Act.
{

l

l

{

|
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INVESTMENT COMPANIES ACT

CLAUSES 136 - 139



" Amendments to the Investment Companies Act

INVESTMENT COMPANIES ACT

g et

CLAUSES 136 - 139

Overview

‘ The Investment Companies Act regulates companies incorporated 'under federal law to
carry on the business of investment. The business of investment means-the borrowing of
[ money in order to use the proceeds to make loans or acquire other specified financial
. | assets. The Act contains rules regarding the. registration and. regulation of such
' , companies. Of partlcular importance to the World Trade Organization Agreement
t S _Implementation. Act'is the fact that the Investment Companies Act, contains limitations on’
- the ability of non-residents to own sales finance companies which are companies that have
I ‘miore than 25% of their assets composed of loans by the company or purchases of
obligations repire,sentmg part or all of the sale price of mechanise or services,,

¥

WTO' Commitrnents

that made up the WTO Agreements; Canada made a number of committents in the area
of financial services. Chief among these were the. commitments to provide WTO
members with national treatment and most-favoured-nation treatment. National treatment
| means providing to financial institutions owned by.non-Canadians and to non-Canadian
- investors in financial institutions the same treatmenit as provided to Canadian owned
| institutions or to Canadian investors in financial institutions. .Most-favoured -nation
b - treatment means. providing to financial institutions owned by WTO membérs and to WTQ
E
[

o S

| Pursuant to the General Agreement on Trade in Services, which is one of the:agreements
' .

t

!

investors the same treatment as provided to institutions owned by residents of any other
'coumry or. provnded to investors from any other countty.

Summary of the Amendments -

These’ amendments JAmplement natiorial treatment and most- favoured-natlon treatment by
the removal of the 10/25 ownership constraints on sales finance companies. There are
also consequential amendments to other provisions that are needed because of the deieucm‘
of these rules

WIO Agreement Implementation Act ' Clause-By-Clause Guide




ﬁis.i [ 5 22

Ene mplmn
from ppplica-
tion

L1988, e 65 £
138; 1991, ¢,
475 737
1993, c. 44, 1.
IEO

Déﬁn.iliom

Cnrporat:on
] Sm:ul! »

“sales fidance
cumpnny
wyaciété de
crédiia

L

’ Loans by -
Corporation

" In vesrmem "Compaiiies Act

- 136. The portion of subsection 3(2) of the 30

Invesrmem Compames Act bel‘ore para:
graph (a) is replaced by the followmg

(2) The Minister may exempi any invest-

-ment company from the application of this

Actif the Minister issatisfied that
137, The heading before section 13.1.and

~se(:tums 13.1't0'19 of the Act are repealed.

138 Subsectlon 20(1) of the Act is re-

' placed by the foliowing: .

- 20. (1)In this section and:section 21,

1*Corporation™ ‘méans lﬁq Canada Deposil In-

?;Uranéé'Corporétiun.

*’sales ﬁnance company” means. an inves(-

ment’ company al least twenty-five per 5

cent of the assets. of which, valued in
accordance with the regulalmns. consist of

{(a) loans, whether secured or unsecured
made by the company, or

(b} purchases by the company of condi- 10

* tional sales contracts, accounts receiva-
bleL bills of sale, chattel mortgages, bills
of exchangc, promissory notes or other

, obllgauons representing part of all- of

the sale’ price. of merchandise. or sér- 15

vices,.

" .and the value: of assets. of an investment-

. company:| deemed by subsection:2(4) not'to
" .be assets:that.consist of loans dcscrlbed in

paragraph (a) of the definition “business:20

of investment" in subseclmn 2(l) ‘shall not
be mcluded in calculalmg the aggregalc
value:of ils asse(s described in paragraphs.
{a) and {(b).

(.1 Where. the Corporalion is satisfied 25

that a sales finance company has substantial- .
Iy exhausted the sources of funds reasonably
avatlable 1o -it, the Corporation may, out of

amounts advanccd to the Corporation pursu-
ant to section 33, makc short term loans to 30igu’elle a presque épuisé les sources de crédit
: uxquelles elle pourrait normalement. avoir

|the sales finance company secured by -such
acces, afin de lui permetire d’avoir assez de

'security “as the Corporation deems adequiite,
‘to.endble the sdles: finance- company {o meet:
requirements for liguid funds lo discharge’ils

maturing debt obligations.

Loi sur les sociéfés-d’investissement,

LR., ch. 1-22

le Le passage du paragraphie 3(2) de la 25

Loi sur les sociétés’ d’investissement précé-
dant'alinéa a) est-remplacé par ce quisuit

(2) Le minisire peut -exempler une société
d’investissement de I'application de la pre-

35 sentc loi s”il. gst convaincu !

137, L’intertitre précédant lfarﬁ_élé' 13.1

et les articles 13.1 & 19 de la méme loi sont.

abrogés.

138. Le paragraphe 20(1} dé la méme loi
est remplacé par cé-qui suit §

20. (1) Les déﬁnmlonsfqy! suivent s"appli-
quent du présent articie et a I'article:21..

- Société » Société d' assurance-dépﬁts du
Canada. :

« société de crédtt » Société: d’investissement
dont I'actif, évalué conformément aux ré-l

de vingt-cinq pour cenl au moins

a) de préts, garantis: ol non, qu'elie con-
scnt

b) de titres de.créance représentant tout

. ou partie du prix de vente:de marchandi-
ses ou de prestation de services -—— no-
tamment contrals. de vente
conditionnelle, compies A recevoir,
acles de Veﬂlﬂ. nanllsscmcnls moblhers.
lettres deichange ou billets 2 ordre —_
qu'elle a achetés..

d*actif. visés aux alinéas a) et b), ne sont
pas pris.en compte Ceux qui, aux termes du
paragraphe 2(4), sont répulés neopas, étre
des éléments d’actif consistant en des:

< opérations , dinveslissemeént > au para-

graphe 2(1). .

(1.1) La Sociéié peut, sur les avances qui
lui sont faites en appllcauon de Particle 33,
consentir des préts-A court terme moyennant.

une garantie qu'elle estime sufﬁsante A toute.
sociélé de crédit dont elle est convaincue,

glements, est formé, dans une propomon

Exemption

30

‘19BB;:ch. 65,
art. 138 1991,
ch. 47, art. 737;
1992, ck. 44,
nrt. 180

35
Définitions
« Sociftd s
"Corporatios”

5 £ noclétc de
crédit
“sales fiaance
cﬂﬁpﬂﬂf

10

15

Pour le. calcul de la valeur dés éléments

20

prets Visés 2'1'alinéa q) de la définition de’

25

Préts par la
Socifu’

30

liquide pour acquitter les. detigs venant 335

chéance:




Amendments io the Investmerit Comganies‘Act

Clause 136 < Amendment Of S’ﬁbsefétian 3(2) preceding pamgraph 3(2)(0)

l
! ~ This amendment deletes the reference to sections 14°to 19 which are being repealed as.
| well as'making a minor grammatical change.. :

Clause 137 - Repeal of headiug precéding éectioh"—f.?.-l‘ and repédl"of:sectians 13.1 10‘19

These sectnons generally prohlbnt non-resndents asa group from having more than a 25%
interest in ‘any class of shares of an:investment company that is-a sales. finance company
and prohibit any particular non-residenit and associated shareholders from having more
than 10% of the shares of such a company (i.6. the "10/25" rules). The repéal of these
sections accords national tréatmient to non-residents:

. Clause 138 - Replacement of subsection 20(1)

The definition of sales finance: company was prevnously contained in section 14 which i is

~ being repealed. As the expression is: uséd in section 20 and 21 the definition is being,

O , placed in this section. A definition of "Corporation." being the Canada Déposit Insurance
Corporauon which is currently defined in these sections by means of a parenthetlcally

expression is also included. -

Subsection 20(1-. 1) is the same as the current subsection 20(1) except for the deletion of
the reference to sections 15; 16 and. 18 which are being tepealed.

"WTO Agreement Implementaiion Act Clause-By-Clause: Guide
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'Inl'nrmnnon to
* be .available 1o
the Corpora:

on, :

Ezaminntion .

“byand -
infarmation_ -
through’
Siperintenden

Report io
Minisier and
Corparation

139 Sectlon 21 of “‘e Act is replnced by 139, L'aﬂicle 21 de Ia meme Iol est rem- :-‘;H.;-I\é)?;:‘a"(r
the following: placé par ce qui suit ; el

21. (1) The: Corpora‘l‘lbn in relation to'the - 21 (1) Pour I’ exerclce des pouvoirs:. qul E;:::'g:;lm

_éxercise of its. powers: under- section 20, is  lui'sont conférés par T"anticle 20, la Société a 405 disposition

entitled to review all information filed in the 40 droit 3 la: communication des ) rcnsczgnemenls . de la Socidi¢ -
Office of the Superlmcndem of Financial In- - (fansmis.au Buréau du sunntcndanl des‘insti-
stitutions or provided or submitted to-or filed ° tutions financidres” par une société de crédit

.with the Supermlendenl by a sales finance ou'parle président, le directeur, le secrétaire’

company’ aid by the president, manager;:sec-  ou’' le vérificateur de celle-ci, confurmémem 45
retary and auduor of the company pursuanl 45 aux.articles 5 3 8.
to sections 5 to 8.

(2) The Superlnlendenl shall, notwith- (2) Malgré toute autre loi’ iédérale, Je sur-  Obientionde
meiiscignements

Avslandmg any other Act of Parhament, at the intendant est'tenu, sur demande.de la Soctélé par ke sotinten.

request of ‘the Corporation. made;in relation  faite dans le cadre des’ pouvoirs. prévus par  dont

to the exercase of its powers under. section l'arl:cle 20

20, a) d’ examiner pour le complc de celle-ci 5
(@) examine ‘on behalf of the Corporation les affaires-d"une société de créd:l.
the affairs-of a-sales finance.company; and

b) d'obtenir, pour examen par celle-ci,

() obtain for review- by the Corporation tous les rcnselgnemcms relatifsa la. S0Cié-

any mformauon .relating to a sales finance 16:de crédii qu’il peut normalemem oblemr

company that the Superlmendent can rea+ 10 ‘en appl:cauon des articles 5,6, 7 ou-8 ou 10
sonably obtain pursuant to séction 5, 6, 7 qu 'un lnspecteur peut normalement obte-

or 8 or that can reasonably be oblamed by . DiT, . :
_an-examiner.

(3) Wherc, pursuanl to secuun 25 or 2? (3) Le surmlendam transmet 2la Société  Repporeu

miniatre £td |
the Superintendent makes a. spec:ai report (o 15 un exemplalre de-tout rapport spécial concer- s;:.';tfe ¢

the Minister in relation- to a_ sales finariceé nani ure: société de crédit qu'il transmet au 15
company, the: Supcrmlendem shall send a  ministre en apphcalmn de I*article 25 ou 27,
copy ‘thereof to the:Corporation-and shall.ad- el informie-la Société des mesures prises par
vise the Corporanon of any action laken by e ministrea Ia smlc dece rapporl

the Minister.as-a consequence oflhe report. 20




Amendments to the Investmens Companies Act

Clause 139 Amendment of section. 21

This amendment is the same. as the current sectmn 21 except for the delet:on of the
references to sections 15, 16 and, 18 -which are: bemg repealéd.
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MEAT IMPORT ACT

 CLAUSE 140




RS.c.M-3 - - MeatImportAét _ Loi sur.'importation de.la viande LR, oh,bicd P

&gy ofRS. 140, The Meas Import Actisvepealed. . 140. La Loi sur Vimportation dé la viande _ Mossionte.




. O ' Amgndmgm tfo r}w Meat }ﬁgpoﬂ'dcr-"

T . MEAT IMPORT ACT

! . | ‘ CLAUSE 140

Overwew .

The Méat Import Act came into force on February 11, 1982. . It authorizes the Minister
of Agricuiture and Agri-Food, with the concurrence of the Mlmster of Foreign Affairs; to
restrict the quantity of meat imported into Cariada each year-and to adjust, suspend or
revoke any such restrictions.. The Minister’s discretion under the Act is governed by the

- formula and considerations set out in the schedule to the Acf and by the minimum global

" access. commitment agreed to by ‘Canada under the GATT.

WTO Agreement Conumtments

Article 4 of the. Agreement on Agriculhire sets out the- Market Access condmons for-
agriculture products, Article 4.2 provides that "Members shall_not maintdin; resort to; OF
revert to any measures, of the kind which have been required to be converted to ordinary
customs duties...” This provision prohibits Canada from maintaining ' quantitative import
Q‘ ‘ restrictions, voluntary restraint arrangements, or similar' border measures, other than -

' ordinary tariffs. WTO mémbers are required to convert these. non-tariff barriers into
tariff rate quotas, which are set.out. in Members® Schedules of Agrlcultural Commitments
appended to the WTO Agreement. In Canada’s Final Schedule of Agriculture
Commiitments Canada committed to provide: a tariff rate quota of 76,409 tonnes of beef

and veal (product weight basis).

Summary of the Am'endmenr

Clause 140 repeals the Meat Import Act, thereby meetmg Canada’s commitment to
eliminate this non-tariff barfier. The new tariff equivalents (31.1% to be reduced to
26.5% in the year 2000), that will apply to beef imported over the tariff rate quota, are

- contained in Schedule T, Part D, Section IV.  Under ‘NAFTA Canada had already
exempted the United States and Mexico from the prov1snons of the Act. Therefore, the
new tariff equlvalents do not apply to imports originating in the United States or Mexnco.

——
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. PATENT ACT

143

. CLAUSES 141 -



- “Agreemedi”

——

RS- P-4 Parenr Acr Loi sur les brevets - LiR. b P-4 :
141 Section 2 -of the Patent Act i§'  141. L'article 2 de la Lol sur les brevets. O
_amended by adding the following in alpha- “est modifié par.adjonction, selon I"ordre al--

_ betical order: - phabétique, de ce quisuit : co P
tcountry™ ‘“counlry" in¢ludes a Memher of the World 25k pays » Notamment un membre de 1'Organi- ;g:z;; \
R Trade G)rgamzauon. as defined in subsec- sation mondiale du commerce au sens du 25 4

tion 2(1) of the Werld Trade Orgamzamm '| paragraphe 2(1) de la Loi de mise en oeu- .
Agreement Implementation Act, | vie dé I'Accord siir 1’ Orgamsanon moi- K
' ' . : . diale du.commerce. . o vV
.142. Section 19.1 of the Act'is aniended 142, L’article 19.1 de la‘ méme 1oi est mo- |
by addmg the’ fallowmg after subsection (3): 30difié par adJonctmn, apres le paragraphe 30 .
, (3), dece qui suit’; _ . A
U"“?'j""ﬁ" (4) The Commissioner may not, under sec« (4) Le.commissaire. ne peut 8’ appuyer sur :::;“:33;
:;‘.’,,‘,L::,‘,‘“ - |tion 19, aulhonzc any use of semi-conductor  {’article 19 pour-autoriser I'usage de 1a téch:. oy ‘ o

nologle des semi-conducteurs, :sauf dans les
:as ol I"autorisation esi demandée A des ﬁns 35
publigues non commerc;ales

143, The Act is amended by addmg the35 143, La méme loi est’ maodifiée par ad: [ -

technology technology other than a publicnon- commers’
cial use.

following after. section 19.3; . jonction, aprés 'article 19.3, de.ce qui suit 1
Regulntions 19.4 (1) The Governor in Council may 194 (1) Le gouvcrneur en conseil peut Riglemean ;
make rcgulauons for the:purpose of imple- |prendre, concernant les brevets; des regle- 40 ‘ 5 ,
- |menting, in relation to patents, subpara- ments pour la mise en oguvre des alinéas a) & §

} dé I'article 31 et du paragraphe 2 de.1'ar-

graphs (a) 10, (k) of Article 31 and paragraph
ticle 37 de’” ‘Accord sur les aspects.des- drmls

2 of Article 37 of the Agreement on Trade-
= irelated Aspects of Intellectual Property e propriété intellectuelle qui touchent -au
Rights set out in Annex 1C 1o the Agree- [(commerce: figurant 3-1'aniexe 1C de lAc—
ment. Skeord, 5

(2) Au paragraphe (1), « Accord » s’entend  Définition de
u sens du paragraphe 2(1) de la Loi de mise * Actied
en oeuvre. de l'Accord sur I'Organisation
Imondiale du commerce,

Definition of (2) In:subsection (1), “Agreemenl" has the

same meaning as in ‘subsection 2(1) of the:

. {World Trade Organization Agreement Imple-
mentdtion Act.

]1'.




Amendments to the Patent Act

PATENT ACT
CLAUSES 141 - 143
Overview‘

The Patent Act protects inventions for a perlod of 20 years. Canada’s current principal
international treaty obligation with respect to patents is the Paris Convention for the
Protection of Industrial Property. Generally speaking, this requires that we give patentees
of other treaty countries the same protection as Canadian patentees. It also has certain
procedural and substantlve reqmrements The Paris Convention also applies to industrial
designs and trade-marks.

The current section 19 of the Patent Act provides for general prihciples of government
use of a patented invention. It does not, however, limit such use in the case of semi-.
conductor technology to public non-commercnal use.

TRIPS Commitment

The Patent Act already complies thh many of the obligations of the TRIPS Agreement.,
Among the new obligations are:

) . national treatment protection for all WTO members (TRIPS Art. 3(1)) and

(2) . the requlrement that govemment use of semi-conductor’ technology be limited to
public non-commercial use (TRIPS Art. 37(2) and 31(a) to (k)).

Clause 141 - Definition

A definition of "country” which includes' WTO Members -is being added because each
WTO Member must accord to nationals of other WTO Members treatment no less
favourable than that which it.accords to its own nationals with regard to the protection of
patents. :

Clause 142 - Limitation on use of semi-conductor technology

Section 19.1(4) is being added to limit government use of semi-conductor technology to
public non-commercial use.

Clause 143 - Regulation making authority

, . Section 19.4 is being added to allow the Governor in Council to make regulations for the
‘ purpose of implementing, in relation to patents, Articles 31(a) to (k) of the TRIPS
‘ ' ' Agreement.
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. PEST CONTROL PRODUCTS ACT

CLAUSES 144




R.S8.,¢ P2

1993, 2044, 5.

Regulationi re
NAFTA.and
WTO
Agreement

D_elj_ni_lion;

“Norh
Amenr.an Free
Trode
Agreermnl
vAccord de
fibie- lchangf
mm!
amafﬂcmu v

© "World Trade

Orgumuuon
Agreement?
wAccord sir
I"OMC »

3 T

e e — —

- Pest Control Products Acf Loi-sur les produits antiparasitaires L.R:.ch. P-9

144 Subsecnons 6(2) and (3) of the Pest lO 144 Les paragraphes 6(2) et (3) de'la Loi 10;;’19;03" 44,
Control. Producrs Act e replaced by the tol-  sur les produits antiparasitaires sont rems i
lowing:! = ‘placés par ce qui suit = S

2) Walhom limiting the. authority con- {2) Le gouverncur en conseil peut en outre  Réglemens
ferred by subsection (1), the Governot in  prendre; concernant les prodmts antlparasp {T:':.',:a
Council;may make such regulations as the 15taires, les régicmems qu'il estime néces- §5 libro-échange
Governor in Council deems necessary for the  saires pour la. mise -én -oeuvie de. Iarticle :ﬂd,ﬂi:fdm
pUrpose. lof implementing,.in relation to con- 1711 de I'Accord de libre-échange nord- st I'OMC
trol products, Article 1711 of the North .américain ou du paragraphe 3 de 1 article 39

Amencan Free Trade Agreement or para- e I' Accord sur les. aSpccls des:droits de pro-

" {graph 3}01' Article 39 of the: Agreement on20priété iniellectuelle qui ‘touchent au com-20 '|

Trade-reiated Aspects of Intellectual Proper- |merce figurant & *annexe 1C del Accord sur .
ty nghls set out in Annex 1C to the World I'oMC.

Trade Orgamzanon Agreemenl. )
(3) In subsection (2), (3) Les_définitions qui suivent s'appliz  Définitioms
“North | American Free Trade Agreement” 25 guent au- paragraphe @) ‘
" _has thé meaning given to the: word*Agree-  « Accord de fibre- échange nord améncam » 25 rAccord de

ment” by subsection 2(1). of. the. North S’entend de I’Accord au sens. du para- :.'::: rtetinge
American Free Trade Agreemem lmpfe- graphe 2(1) de la Loi de mise en oeuvre de américsins
mentafton Act, " 'Accord de libre- echange Aord-améri- ;,'::.',L,. Free

“World Tradc Organization Agreement” has 30 odin; I;:f:mm
the meaning given to the word “Agree: [« Accord sur 'OMC» S’entend dc I'Accord 30 A;:tg:i wur
ment"' by subsection 2(1) of the World au sens du paragraphe 2(1) dé la Loi de- -w,,.m‘r;,,,d,
Trade | Organization -Agreemerit Imple- -} mise en ocuvre de I'Accord sur' I’ Orgam- Orxammwn

A i
mentation Act. | sation mond:ale du commeérce. greemen

i




" Amendments to rhe Pest Control Products Act

PEST CONTROL PRODUCTS ACT

S ' CLAUSES 144

-Ovenview

. o . The Pest Control Products Act. prohlblts any person from selling or importing any pest
’ o " control product unless it has been registered in accordance with regulations.made under
! : ~ ‘section 6. The-Act was ameénded rinder the North American Free Trade Agreement

. Implementation Act to add authority to make- regulatlons for the purpose of
oo E . lmplementmg, in relation to control products, Article 1711 of the NAFTA and to add a

o definition of "North .American Free Trade Agreement”.

K o TRIPS Commitment

Artlcle 39(3) of TRIPS requires WTO Members ‘when requzrmg the. submlssmn of
. undisclosed test or other data as a condition of approving the marketing of agricultural
IQ chemical products which utilize néw'chemical entities; to protect such data: against unfau"
l commermal use and disclosure. : :

v " Clause 144
Th:s clause amends section 6 by adding -authority to make regulatlons for the: purpose of

unplementmg, in relation to control products; Artlcle 39(3) of TRIPS. It also adds a
definition of.the "World Trade Organization Agreement

!

’ .- : . - , - -
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_ SPECIAL IMPORT MEASURES ACT

- ‘CLAUSES 145- 190 .



Amendments to.the Special Import ﬁdeasunes Act

- new rules governing:the t'r‘e'atmeﬂt of salés', below cost; E

- new rules governmg the termmatlon of‘investigations based on insignificant
-margins of dumping or: amounts of sub51dy or negllglble volumes of dumped or
subsndlzed goods;

- p_rows;o’ns for the review of determinations, .orders or findings at the: discretion of
the Minister of Finance based on WTO Panel decisions::

WTO Agreement Implementation Act . G!du.f@By-t‘Iause Guide
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"ma.rgm of
‘dumpiag”
“marge de-
dumpings

“order or
+ finding™.
P nndaauanu

‘D&»

,I'macluxmu ¥

“pmperly
documenicd™
sdossier ;
campleis

k Special Impai-r.Measures Ac:

145. |(l) The definitions “amount of .the 35

subsidy”, “material injury” and “Subsidies
and Countervailmg Duties: Agreement™ in
subsecuon 2(1) of the Specm! Import Mea—
sures. Acr are repealed,

(2) The defmhons “margin of dumping”, 40
: order] or. finding”,-

“properly document-
ed”, “retardation”.and “subsidy” in suhsec-

‘tion 2(1) of ‘the ‘Act are replaced by the

followmg'
l

margm of dumping”, in rclatmn to any

goods, means, sub|cct to sections 30.1;

30.21and 30 3, ‘the amount by which the
normal value of the goods exceeds the ex-

port price.o of the goods;

“order [t |or finding™, in relation ta the Tribu- .

(a) means an order or finding made. by
lhe Tribunal pursuant to.section 43 0r44

lhnt has not. been rescinded’ pursuant to 10

'subsecuon 91(3), and . . -

(b) includes, for lhc purposes of sec-
tions 3 1o 6, 76 and 76.1, an order or
fi ndmg made by the Tnbunal pursuanl
to subsecuon 91(3)

that fhas not been rescinded pursuant to
‘secnon 76 or 76. 1 but; where the order or
ﬁnd1pg Kas been ameénded one or miore
umes pursuant to gither of those seétions;
as last so amended;

propcr!y documented”, in relation to a com-
plaint respecting the durnpmg or subsi-
dlzlng of goods, means that

(a) the complaint

‘(l) alleges that'the goods have been or 25

‘are being dumped or subsidized, spec-
lﬁes .the goods and alleges that, the
dumpmg or subsmmng has caused
anjury or fetardation or is lhrealemng
lo cause.injury,

(u) states in feasonable detail the
facts on- which the allegations re-
~ferred to in subparagraph (i) are
hased “and-

(Ill) makes’, such othier representations 35

as the complamam deems relevant to
ths cumplalm and

(b) the complamant provides
(1) such information as'is available to

the comglamanl to prove the facts re-: 40

ferred toin subparagraph {a)ii),

(ii) such information as is prescribed,
‘and

307

Loi sir les mesures spéciales d'importation
145. (1) Les définitions de « Accord »,

<« montant de la subvention ».et « préjudice 35

sensible », au paragraphe 2(1) de la Loi sur

" les mesurés ‘spéciales d’mportauon, sont’
abroge&s.

(2) Les définitionis de « dossiér complet »,
« marge de. dumplng », .« ordonnance - gu 40
conclusions », « rétard sensible » et «sub-
vention », au paragraphe 2(1} de Ia méme
lok; sont re.spectivement rémplacées par ce
quisuit :

. dps_s‘ibr complet » Est complet tout dossier ;:;“L‘:'
d’une plainté concérnant le dumping ou le ,,,,';.,,;,
Subvenuonnemcnt de marchandlses 'dafs §documented”
lequel :

5 a) d’une part :

(i) il"est déclaré que les marchandises
qui y sont désignées ont été. ou sont
sous-évaluées ou subventionnées et 10
‘que leur dumping ou leur subvention-
nement a causé up dmnmag ou un
retard ou_menace - de causer un dom-

fage.
(i) sont énoncés de maniere-suffisam- 15
.ment détaillée les faits sur-lesquels se.

15 - fondént les déclarations: visées -au

- sous-alinéa (i),

(iii) sont présentées les autrcs obser-
vations que le plaignant estime utiles; 20

b) d'autre part, sont, fuurnls -par le plai- .

20 goant ;

{1 les rensmgnemeniS dont il dlspdse
pour établir les faits visés au sous-
,alunéa a)(u), , 25

(iii) les autres: renseignéments: que le
sous-ministre peut valablement exi-

ger: ' " 30
s marge de dumping»> Sous réserve des ar- ;::’f:‘f
ticles 30.1, 30.2 et 30.3, 'excédent de |8 “marginor
. valeur normale de marchandises sur leur dimping™ -

prix'a I’exportation.

« ordonnance ou conclusnons » L’ordonnance 35 sordonnance; |

ou cmln—
ou les conclusions non annulées BUX  giodes
termes des articles 76 ou 76.1, et les plus 0;‘1‘:;”

récentes dans les cas de modlf'cauon ren-
dues-par te Tribunal :
a) aux lermes des articles 43 ou 44 sans 40
annulation aux termes du paragraphe
91(3);
b) en outre, pour 1'application des ar-
ticles 3 2 6 et des articles 76 et 76.1, auk.
termes du paragraphe 21(3). 45
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Amendments to the Speq’q’f Import Measures Act

R - ' K C!ause-by-CIause Explanatory Notes
1 : For purposes of the followmg text

“AD" ieans the Agreemem on the. Implementation of Article VI. of the GeneraI Agreement
L : .on: Tanﬁfs and Trade 1994 .as contained in Annex 1A of the Final Act Embodymg the
Co Résulis of the Uruguay Round of Multilateral Trade Negorxanons mgned in Marrakesh, 15
April 1994; :

‘ ~ "SCM" means t.he Agreement on Subsidies and Counrervadmg Measures as contained in .
| - Annex- 1A of the Final Act Emboa‘ymg the Results of the Umguay Round of Multilateral
e : ‘Trade Negonanons signed in Marrakesh, 15 April 1994;.

" *Tribunal” means the Canadian International Trade Tribunal;;
"WTQ" means World Trade Ogganizatioe';

_ "Act” means the Special Import Measures.Act.

'® | o INTERPRETATION
Clause 145 |

Section 2 of the Special Import Measures Act prowdes definitions, in subsection.2(1) and
interpretative provisions in the remaining subsections which are to be. used in the
interpretation and applicatioh of the Act.

; , Sub-clause 145(1) repeals-the definitions "amount of the subsidy”, "material i mjury and
_ A "Subsidies and Countervailing Duties Agreement in subsection 2(1) of the Speczal Import ‘
! Measures. Act and replaces them with "amount of subsidy”; "injury"; and "Subsidies
A_greemcnt Each of these new definitions are discussed in respect of sub-claiise 145(3)

[ : '
| ‘ Sub-clause 145(2) replaces five definitions in the Acr:

“margin of dumping* (AD Articles 2.1 and 5.8): ‘The new definition retains the concept -
o that the margin of dumping is the amount by which the normal value of goods exceeds the -
N ~ export price. ‘The.new portion of the definition provides for special rules‘to be used in

o . determining the margin of dumping during-an investigation as outlined in the new sections

: 30.1 to 30.3 of the.Act. These special rules allow Revenue Canada to calculate a single

| margin .of dumping for goods from an individual country. This country-level analysis

: allow us to ‘meet our- WTO obligations to terminate mvesngat:ons where the margin of
O dumpmg is mmgmﬁcant (see clause 160 below).

WTO. Agreement Implementation- Act. , ‘ Clause-By-Clause Guide




“retardstion”™
u retaid s

‘ah‘bnidy".

a subvention s

]
I
!
|
I
- i
T
I
|

(iii) such’ other information as the
: Deputy Minister may reasonably re-
-quu‘c.

retardanon méans: material retardation of
the éstablishimeni of 8 domestic mduslrz 5

~subs:dy means:

(_} a financial contribution by a’ govern:
‘ment of a country olhcr than Canada in
any" ‘of the -circinistances outlined. in

subsection '(1.6) that confersia benefit 10} 10 ‘

persons engaged in. the producuan man- -
ufacture, growth, processing, purchase,
dlsmhuuon. ‘transportation, sale, export

or lmport of goods but does not mcludc

,,,,,,

lmposed on goods by the: guvernment of

‘the country of origin or country of ex+
port from which the goods, because of

their exportation from the country of ex:
port or country.of origin, have been ex- 20

gempted or have been or will be reliéved

by means of refund or- drawback or

(b)iany form of income or- pnce support:

wuhm the meaning of Article XVI of

lhe, General Agrcement on Tariffs and 25
Trade. 1994, ‘being part of Annex 1A to

lhe WTO Agreement that confers a “ben=
efi i. ‘

!

|

sl
i

«retard » Le relard sensible de la mise en’
proclucuon d’une branche de- producuon
nationale.

«subvention »

a) Les contributions-fi uancléres du gou- 3§
vernement d'un. pays autre. que le-

"-Candda dans les circonstances exposées

au paragraphe (1:6) qui conférent -un

Avantageé aux personnes ‘sé livrant 3 la
‘production ou A la.commercialisation, 3 10

unstade. quelcanque, ou au transport de
marchandises données, ou 3 leur expor-
tation ou lmporlauon La présente défi-
nition exclut le montant des droits. ou
des’ taxes’ internes imposés: par: le. gou- 15
vernement du pays d'origine ou d’ex-
pnrtam)n sur-des marchandises' qui, en
raison de leur exporlauon du pays d’ex-
portation ou d’origine, en ont é1€’ exoné-

‘rées ou en ont'été ou en séront libérées20

par remboursement ou drawback;
b) toute forme de soutien du revenu ou.

" des prix, au sens de lariicle: XVI de -

I"Accord, général sur les tsrlfs douamcrs
ét je.commerce de 1994 ﬁgurant al'an-25
néxe 1A de I"Accord sur I'OMC; qui
confre un avanlage.

uotand »
“retardetion™

[ nubvznlln .

“sinzbiidy™




" Amendments to the Special Import Measures Act

' "order or finding": This definition is in respect of any order or finding of the Canadian
i International Trade Tribunal (CITT). The only change to the current definition is the
addition of a reference to the new section 76.1. The new section 76.1 deals with orders
or findings of the Tribunal resulting from a review: of a previous order or finding as a
result of a request by the Deputy Minister of Finance in response to a decision by a WTO
. Dispute Settlement Body (see clause 180 below). :

"properly documented” in relation to a complaint.respecting the dumping or subsidizing of
, goods (AD Article 5.2 and SCM Article 11.2): A-properly documented complaint forms
j ' ' ' the basis on which the Deputy Minister of National Revenue normally initiates a dumping
' ‘ or subsidy investigation. The new definition of "properly documented” includes the
. _ current definition in respect of types of information, evidence and allegations required in
l a complaint. The new subparagraph (b)(ii) requires the complainant to provide such
information as is prescribed. The prescribed information includes reasonably available
information. concerning;:

1. the description of the goods; volumes and values of domestic productioni 4

2. the identification of countries of ongm or export of goods and, where possible,
individual exporters; and

‘ 3. the identification of known importers.

‘There is also a consequential amendment reflecting the new .injury test of "has caused
,’_ ', injury or retardation or is threatening to cause injury” whlch reflects the existing wording
L : in the AD and SCM Agreements.

{.‘ , "retardation” (AD Article 3 (Footnote 9) and SCM Article 15 (Footnote 45)):
g Retardation is a special form of injury where the injury is not in respect of a domestic
. industry but rather to the establishment of such an industry.. "Retardation” has been
’ ' L redefined in terms of the domestic industry in accordance with the AD and SCM
' ' : Agreements rather than rhe producnon in Canada of like goods as is the case with the
current definition.

I— ‘ "subsidy” (SCM Article 1): The definition of subsidy has been fundamentally changed
. . ‘ from a cost to government approach to one based on determining a benefit to the.

i R : recipient. In effect, the simple measure of the subsidy will be the difference between
AT what it would cost a company to obtain the good or service in the marketplace and cost of
‘ C the goods or service when supplied by a government. Included in the new definition of
£ : subsidy are any income or price support schemes mentioned in Article XVI of the General
L Agreement on Tariffs and Trade 1994. As is the case with the current definition, the new

' » definition refers to a financial contribution by a government of a country other than

} ( - Canada. However, the concept of financial contribution is further modified by a new -
W - subsection 2(1.6) [see sub-clause 145(4) below]. The new definition of “subsidy”

! Q continues to provide an illustrative listing of who may receive a benefit and' prohibits the

WTO Agreement Implementation Act Clause-By-Clause Guide



Whea domestic | *.(1.4) A domestic’ support measure referred (1.4) Les mesures de soutien interne visées 40 E":,';:.i?,m

coatribution

the deﬁnmon “subsidy” in subsection (1),
there is a financial contribution by a govern-
ment of a country other than'Canada where

(a) practices of the government involve
the direct transfer of funds or liabilities or 15
the contingent transfer.of funds or liabili-
ties;

(b) amounts that would otherwise be ow-
ing'and due to the government are exempt-

ed or deducted or amounts that are owing 20,
and due to the government are forgiven or
not collected;

(c) the government provides goods or ser-
vices, other than general governmental in-

frastructure, or purchases goods; or 25

(d) the government permits or directs a
non-governmental body to do any thing re-.
ferred to in any of paragraphs (a) to (c)
where the right or obligation to -do the
thing is normally vested in the government 30
and the manner in which the non-govern-
mental body does the thing does not differ

in a meaningful way from the manner in
which the government would do it.

définition de «subvention» au paragraphe

(1), les cas suivants sont réputés constituer

des contributions financitres versées par le 15
“lgouvernement d’un pays
Canada :

autre que le

a) des pratiques gouvernementales com-
poriant un transfert direct de fonds ou d'é-
léments de passif ou des transferts 20
indirects de fonds ou d’éléments de passif;

b) des sommes .qui, en l'absence d* une
exonération ou d’une -déduction, seraient
pergues par le gouvernement ou des re-
cettes publiques qui sont abandonnées ou 25
non pergues;

c)le gouvernemcm fournit des biens et des
services autres qu’une infrastructure géné-
rale, ou achtte des biens;

d) le gouvernement permet & un organisme 30
non gouvernemental d'accomplir I'un des
gestes mentionnés aux alinéas @) 3 ¢) — ou

le lui ordonne — dans les cas od le pouvoir
ou I'obligation de les accomplir releverait
normalement du gouvernement, et cet or- 35
ganisme accomplit ces gestes essentielle-
ment de la . méme manitre le
gouvernement,

nvare ceases |10 in paragraph (c) of the definition “non-. [a I'alinéa ¢) de la définition de «subvention  souien interne J
tobeanon-  lactionable subsidy™ in subsection (1) ceases 40{ne donnant pas lieu 2 une action» au para-
Tf::,'f;;;"" to be a non-actionable subsidy on the day on |graphe (1) cessent d’étre dec telles mesures 2
which the implementation period in respéct  |la date 2 laquelle expire la période de mise :
| of the, Agreement on Agriculture referred 1o [en ocuvre relative A 1I'Accord sur 1'agricul- 45 1
in that paragraph, as defined in Article 1 of lture visé A cet alinéa, au sens de I'article 1 de
that Agreement for the purposes of Article - lcet accord pour I'application de I'article 13 s
. 13 of that Agreement, expires. de I’ Accord sur I'OMC. . ? :
Threat of (1.5) For the purposes of this' Act, the [ (1.5) Pour I'application de la présente loi, Mensce de
Jon '|dumping or subsidizing of goods-shall not be Jpour qu'il puisse étre décidé que le dumping
.| found to be threatening to cause,injury orto Slou le subventionnement de marchandises 5 ’ )
cause a threat of injury unless the circum- |menace de causer un domimage ou cause une
stances in which the dumpmg or subsidizing Imenace de dommage, il faut que les circons-
of goods would cause injury are clearly fore- jtances dans lesquelles le dumping ou le sub- i -
seen and imminent, ventionnement est susceptible de causer un )
ldommage soient nettement prévues et immi- 10
nentes.
Financial (1.6) For the purposes of paragraph (a) of 10[ (1.6) Pour l'apphcauon de I’alinéa q) de la C°":'P°n"°"

— e




Amendments to the Special impore Measures Act

Article 4.1(ii)'and SCM A“x:ti'cic 16.2.

Subsection 2(1.4) - Where domestic support measure Ceases to be non-actionable
subsidy expands on paragraph (c)-of the definition of "nor-actionable subszaﬁv
The . specific agricultural support meastres noted in Annex I to the Agreement on
Agricilture cease to be non-actionable when the:implementation period applicable
to those programs as defined in the Agreement on Agriculture expires. Article
1(f) of that Agreement states ‘that the implementation’ per;od will end nine years
after the. 1mplementatlon of the WTO."

Subsection 2(1: 5) Threat of injury deals with threat in relation to "injury™. Any
threat of material injury to a domestic industry means that the circumstances in
which the dumping or. subsnixzmg of.goods would cause injury are clearly
foreseen and imminent. This- .d__eﬁmuqn implements Canada’s obligations under AD
Article 3.7 and SCM Articlei 15.7 of the WTO Agrg@mcnt;,

Subsection 2(1. 6) Financial conmbuaon clanﬁes the meamng of the term
"financial contribution" by a government of a country other than Canada 'in
paragraph () of the definition of subs:dy" This: term refers to the direct or
indirect transfer of funds or liabilities, foregoing of amounts owing and the
provision of goods or services. These criteria are based on SCM Article 14..

‘WTO Agreement Implemienation Act cme_gy_cmei Cride




“WTO
Agreement”
«Accord. sar
1"OMCh

. addmg the'following after subsection (1):

Whea domentlc
- Indusiry based

on fegional

fhorkets

Producerh
mlaled to
upurl:n ‘or
imponeri

Where there is
deemed (o be
control

.'..‘(‘. l

" [rection over the other person.

1

W‘I‘O Agreement" has the meamng as-,
sngned to. the term “Agreement”™ by sub-
secuon 2(1) of the World Trade
‘Orgamzauon Agreemem lmp!ememauan
Act!

4) Secuon 2 of thé Act Is. amended by

40 .

(4) L’article 2.de Ia méme loi est, modnl’e .

par adjonetmn, apres le paragraphe (1), de.

‘ : . . cequisuit:

gl

(1. I) In, excepuona! cnrcumstances the
termory of ‘Canada” may, fof the produclaon
of anjy goods, be divided isio fwo of more
reg:onai markets and the domestic produccrs
ufl;ke goods in any of those markets may'be:
consndered to be.a separate domestic mdus-,

L

: try where:

|
(a)nhe producérs in the market sell all or -

aImust all of their producuon of like goods.

in t{ae market; and
(b) the demand in lh’c market is not to any

substantial degree supplied by producers:
of like goods located elsewhere in Canada.

10

(1. 2) For the purposes: of the definition
“domesuc mduslry in subsection (1), 8 do- 15
mesllc pgoducer is related to an exporter or
an lmponcr of dumpéd or subsidized goods -
where'

(a) the producer cither directly ‘or indirect- .
ly. controls, or is cnnlrolled By, the expori- 20
er or impoiter,

(b) the producer dnd ihe exporter or the
’|mponer, as the case may be, are directly
or- mdlrectly ‘contratled by a third perscn

“or 25

(c) lhe producer and the exporter -or the

_ 1mp%:rlcr, as the case may be, dm:ctly or
indirectly control a thifd person,

and-thgre are grounds 10 believe that the pro-
ducer fbehaves differéntly towards. the ex--30
porlerlor importer ‘than .does a non-félated
productr ’ - |

{1. 3) For the purposes. of subsection (I 12},

‘a person isideemed (o control anather person

where the first'person is legally.or operation-35
ally ini'a posilion 1o exercise restraint-or di-

“(1.1) Dans des circonstances excepuon-
nelles, le terfitoire canadien peut, en ce qui
concerne la producuon de marchandises, étre :
divisé en deux .ou plus:eurs marchés réglo—
naux; et les producteurs.de marchand|ses si-
milaires. & |'intérievr de chacun de ces
marchés. sont réputés Sonstituer une branchef
de production nationale dnslmctc, si, 3 1a
fois;

-a)ils vendent la totalité ou Ia quasi- tolahlé 10
de leur production de marchandises siini-
laires.sur ce marché;

- b) 1a démande’ sur cé marché n’est pas sa-’
tisfaile:dans une mesuré substantielle par:
les producieurs dé maréhandises. similaires’ 15
situés ailleurs du.Canada.

(1.2) Pour I"application dé la définition de
« branche’ de produclion nalionale » .au. para-

lgraphe. (1), le-producteur est.1ié a I’ exporta-

teur ou & I‘lmport_ai;cqr dans 1un ou I'autre 20
des cas suivanis:
‘a) directement ou lndircclemenl. le pro-

tatcur, ou est controlé par I*un ou Iautre;

) le produclcur et I’ exportateur ou 1im-25
portaleur, selon le cas, sont c.ontrolés di-
rectemeni ou‘indireclement par un.tiers;

) le producteur et I'exportateur ou I'im-
portateur, sclon le cas, controlent. dlrecte-
.. ment gu mdlreclcmcn( un tiers,

et il y a des molifs de croire que le produc-
leur né e comporte pas-envers 1’ exportatcur
ou T'importateur de la mémeé manidre qu'un
producteur non lié.

(1:3) Pour Tapplication du paraj'g'faphe 35
(1.2}, une personne est réputée en contrbler
une:autre lorsqu’elle esi, en fait ouen droit,’
cn - mesure de comralndre ou de -diriger

autre..

|
L
|

X pﬂﬂll:lll'l ou:

ducteur conirble I‘:mportaleur ou I'expor- - -

= 30

Fatt

roduﬂmn )

‘Beanche de ' l w

nnlmnn}z -
divisée en. g

. merchés * ’

régionauz:
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Liéha eaire
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Amendmem:s to.the Special Import Measures Act

Subsidies and Countervailing Measufes in the new’ section'31.1‘ (see clause 162 below).

"WITO Agreement": Thts defimnon refers to the agreement establrshmg the World Trade
Organization as defined by subsection.2(1) of the World Trade Organization Agreement
Implementation Act. WTO Agreemem‘ is used to place other definitions, such as Subsidies
Agreement, in context:

- Sub-dause 145(4) 'prpvides _fcir"ﬂv’e ne'W"interpretativé provisions which expand On ‘some
- of the new and amended deﬁni’ti’ons-tnoted in sub-clauses 145(2) and (3).

Subsection 2(1.1).- Where domestic industry based on regional markets modifies

© -the new definition of “domestic industry”; In'most.cases, a dumping or countervail

investigation is initiated on a.national basis. However, such an approach is not -
always approprrate In exceptlonal citcumstangées, the effects of dumped or
subsidized goods may be confined to a definable area. In such-circumstances, the
riew subsection 2(1.1) allows the national territory of Canada to be divided into--
two or“more separate regional markets thereby allowmg the domestic producers in
each of those markets to be treated as a separate domestic industry. In order for a
regional markét to be found to €Xist, two, condltlons ‘must first be met:’

- first, the producers in such a market must sell: all or almost all of thetr
' productron of like goods in that market, and ' :

- second the demand in. that market must not be. fulfilled to- any substanttal
degree: hy producers in other parts of- Canada
This prov1sron implements Canada’ s nghts under: AD Artlcle 4. 1(11) and SCM
Article 16.2 to undertake dumpmg and subsidy investigations .on a regional basis.
The current legislation contains: the right by reference ‘in subsection 42(3) which
will be deleted when the WTO Agreement is lrnplemented

Subsection 2(1.2) - Producers related 10 exporters or rmponers further modifies

' the new definition of “domesnc industry”. It provrdes direct guidance for

determining ‘when two or more companies afe related to each other. Specifically,

- where a Canadian producer is related to an. Aimporter or exporter- .of’ goods subject

to ani investigation or is an importer-itself, the domestic industry may be
interpreted as meaning-the: rest of the domestic producers. . A new element to the .
determination as to whether a:Canadiai producer is related to an-importer or
exporter is the. requirement to show that the specrﬁc producer behaves differently
towards the exporter or importer than would a: fion-related producer This is based
on our WTO obltgatlons under AD Article 4. 1(11) and SCM Article 16.2.

Subsectron 2(1 3) - Where there is deemed to be control provrdes criterid for
determmlng the existence of control by one company over another, for purposes
of subsection 2(1.2). This provision is based on our WTO obligations under AD

WTO Agreement Implementation Act: . B , ' Cia#rg*By-C@ue‘Gﬂdé



" When domestic’
sappim
mebaure peasen
to bela non-

:elionable

‘sabsidy

Threat of
injury

‘Firancial
mtﬂhnllun

|which the. implementation period in- Tespéci
"|of ithe Agreement on Agr;cuhure referred to
lin lhaliparagraph as-defined in Article | of

B dumpmg ar submd:zmg of goods shall. not be
.| found to be lhreatcmng to cause injury orto

~of goods would cause injury-are clearly fore-

to in paragraph (c) of the definition *non- ..

MEsures &

I'alméa c) de la déﬁmuon de «subvention soutien interne

(1 4) A domestic: supporl measure referred la (1.4) Les mesures: de soulien:interne visées 40 Expiration dea
n

actionable subsidy™ in subsecuon ) ceases 40

to be- a*non actionable subsidy on the day on

Lthat Agreement for_the purposes of Article .
13 of that Agreement, explres

¢ 5) For the’ purposes of this Act, the

:M

cause - a thréat of injury unless the circum-
s:ances in ‘which the dumpmg or subsndlzmg :

seén and imminent.

e donnant pas lieu 3 une :action » au para-

graphe (|) cessent d' élrc de tclles mesures &

la date & laquelle expire la pénode de mise

efi ocuvre relaiive 3 1"Accord sur 1"agricul- 45
ture ‘visé d cet'alinéa, au sens de I’ arllcle 1 de

cet accord pour'l’application de I'article 13‘
de 1" Accord siir I"'OMC. :

(1.5) Pour I’ application de la présente loi,
pour qu |l puisse étre décidé que le dumping’
ou le subventionnement de marchandises 3
menace de causer un: dommage ou:cause une
menace de dommagc, il faut que Tes- -circons:

Mennoa de
dommnge

tances dans lesquelies fe dumping ou le sub-
ventionnement est suscepub!e de causer up
dommage soiént netiement prévues et immi- 10

, ) Co nentés.

(1. 6)] For the purposes of. paragraph (@) of 10|
the: det‘mnon “subsidy” in subsection {9,
there IS a f’nanc:al contfibution by a. govern-
mient’ of‘ a country oiher than’ Canada where

{a) pracuces of the government mvolve
the d:rect transfer of funds or liabilities or 15
the conungenl lransferkof funds or liabili-

_ ues.,

(b) amounts. that would otherw:se be ow-
ing a[nd due 1o the. govcrnmcm are-exempl-

ed or deducted or amounis thal are owing 20
and due to the government are forgiven or
not.collected; '

(c) lhe govcrnmem prowdes goods or ser-
v:ces. other than general governmental in-
frasiruclure. or purchases goods; or - . 25

(d) the government permits or directs a
non-governimertal body 1o do any thing re--
ferred to-in any of paragraphs (@) 1o (c) ",
where the right or obhgalwn to-do the
‘thmgils normally vested in the governimeni.30
and lhe manner in which the non-govern-
mental body does the thmg does not differ

in a meamngful way from the manner in
whlch Lthe governmend wuuld doit.

|

définition de’ « subvention» au paragraphe
(1), les cas suivants sont réputés constituer’
'Ides conlrlbuuuns financidres versées par te1s

Cobtrititivn

(1.6) Pour I appllcauon de I'alinéa g) dé:la financitye

ouvernement d'un pays autre que le

Canada :

‘@) des pratiques gouvernemenlales com-
portant un transfert dlrecl de fonds. ou d'é-
léments de passif ou des transferts 20
indirects de fonds ou d'éléments de passif;

b) des sommes .qui, en l’absence d'une
exonérauon ou d'une déduction, seraient
periues par le gouverncment ou des re-
.cettes publiques: qui sont abaﬂndo»nn,é_es ou 25’
non perguES'

c)le gouvcrncmcnl Tournit des biens et des
- services autres:qu'une ml‘raslmcturc géné-
rale, ou.achile des blens.

-d) le gou vernemem permet & un organisme 30
Non gouvernémental d'accomphr I'un des .
gesles mentionnés aux alméas d)ac)— ou

le lui ordonne — dans les cas-od le pouvoir

ou I*obligation de les accomplir relévcragl
normalement dv gouvernemeént, et cet or-.35
ganisme accomplit ces gestés esr.enllelle-
ment de la , méme manitre, le
gouvernement., ‘

S —
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Amendments' to:the Special Import Measures Act

Article 4.1(ii)‘and SCM Anicle 16.2.

| : Stbsection 2(1.4) - Where domestzc supporf measure ceases 1o be non—amanable
' ', , ‘ subsidy expands on paragraph (¢) of the definition of* "non-actionable subsidy".
§ ’ ‘ The specific agrlculturai support measures noted in Annex. I to-the Agreement on
‘ ‘ - Agriculture cease to be non-actionable whén the implementation period applicable
o to those programs as defined in the Agreement on Agriculture expires. Article:
: 1(f) of that Agreement states that the implementation penod will end nine years
after the implementation of the WTO. :

Subsection 2(1: 5) . Thréat of injury deals with threat in relation to “injury”. Any
threat of matenal injury to a.domestic industry means- that the circumstances in
which the dumpmg Or. subsndlzmg of goods would cause injury are clearly

. } foreseen and imminent, This definition implements Canada’s. obligations under. AD
b oo Article. 3.7 and SCM Article 15. 7 of the WTO Agreement,

Subsection 2(1.6) - Financial contFibusion clarifies the meaniig of the term
. "financial contribution” by a government of a country other than Canada in
Y e ' paragraph (a) of the definition of "subsidy”. This term refers to the direct or
‘ - . indirect transfer of funds or liabilities, forégoing of amourits owing.and the
provision of goods or services. These criteria are based on SCM .Article 14.
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Critéria and’ )

conditions for
noo-specificity

“When subsidy
iv specific

Detérmination
of specificiry
,by Deputy,
Minisier

(5 Snbsechon 2{5) of the Act: is repealed,

I
|
i
i
i
|

|
|
|

(6) Section 2 of the Act is amended by
adding l.he following after subsection (M:

. I)IA subsidy is nol s'pe(.iﬁc where the
criteria, or. conditions governing ellgnblhly
for, andlthe ‘amount.of, the subsidy are

(a) objecuve.

(5) set out ina Ieglslalwe. regulatory - or
admmlstralwe mstrumem or olher publu:
documenl :and

(c) apphcd in a manner that-does niot fa-

vour or is not limijted to a.particular enter-
pnse'

(7.2) .A subsidy is specific _@wheré,il is

5 e A . . ..
" {a) limited, pursuant 10 an instrument or

document. feferred to in paragraph
(7. I)(b). to:a particular en!erpnsc withifi
the jl.II‘ISdICllOI‘I of the authority that is
rgranung the subsidy; or .

~ (bya pr,ohihngd;syubs:dy.

(7.3) Notwnhslandmg that a subsndy is'not
limited !m the manner referred to in para-
graph (7. 2)(a), the Deputy Minister may de-
termine | the subsidy to- be specﬂ'c havmg

'regard.as to'whether

- (@) there is-exclusive use of the subsidy by
a lmmed number of enterprises;

(b) thcrc is predominant use of the: submdy
bya parucular enterpnse.

(c) d1§proporl,xonatelyx Iatgc amounts.of the
subsicil){ are granted (o a limited number of
cntcrpriscs.' and

() lhe manner it which discretion is exer- -

cised Iby the grantmg authority indicates
that the subsidy-is. not. generally available.

40

- 20

35 {5)Le pamgraphe 2(5) de la méme Iol est

ahroge. 40

(6) L'ernéle 2 de. lia méme loi est modifié
par ad;onctmn, npres le paragraphe (7), de
ce guisuit»

L7.1) Une subvention n'est pas spécifique
si je droit de hénéficier de la subvention et le45:
montant'de cclle-ci est subordonné A des crl-
tércs ou condnuuns ;

a) objeclifs.
by énnncés dans un. document pubhc. no—

lammeni un tekte Iéglslauf réglemenlalrc
on adm:mslrauf

c) appliqués de rnamérc h ne-pas, favonser- 5
une entreprise ‘donnée ou # ne pas:restrein-
dre la subvention 3 céllé-ci.

(1.2) Une subvention est spéquue dans
les cas suivants :

a) I’ autorité qui i'accorde restreint, dans le 10
cadre de ses attribuiions. et conformément
BUX textés ou documents Visés. A I'alinéa
(7.1)b}, Acertaines’ entreprisés la possibili-

té de bénéﬁcmr de la subvention;

10

byelle estune subvention proh:héc 15

1.3 Mcme si une subvent:on n’eést: pas
restreinte conformément 4 1’alinéa {7.2)a), Ie

]:ous -mifiisire’ peul conclure A sa spéclf'cné
omple tefiu des-éléments. suivants

5

-a) la subvention est uhl_nIlséengclgswcmcmz_ﬂ
par.un nombre restreint d’entreprises;,

b) la subvention‘est surtout unllsée par une-
enlrepnse donnée; ‘

¢)ily aoctrot & un nomhre téstreint d'en-
treprises de. montanis de. subvention dis- 25
proportionnés;

25| d) la mani¢re dont 1"aulorité qm accorde la

subvention exerce son pouvoir dnscréuon-
naire montre que. la subventioi n'est pas

généralemérit accessible, 30

Specificits

Critérés ot R
condilions de !

non spacificité .

den’ ‘subves- { ;
fions

Exception ' ' ;




Amendments to the Special Import Measures Act

Sub-clause 145(5) repeals subsection 2(5) of the current Act dealing with the Def)uty
Minister of National Revenue’s obligation to take into account the GATT 1947 Subsidies
Code when interpreting or applying the definition "subsidized goods”, "subsidy" or the -
expression "export subsidy". Since Canada will be operating its anti-dumping and

' countervailing regime under the new WTO agreement, reference to the old Subsidies

Agreement in the current text is being deleted.

Sub-clause 145(6) adds four new subsections which deal. with subsidies and the
determination of whether or not they are specific within the. meaning of- Article 2 of the
SCM Agreement. Specificity is a key concept in the determination of the existence of a
countervailable subsidy. Those subsidies which are not specific are not countervailable.
Subsidies which are specific are countervailable, with the exception of so called "green
box" subsidies which include such itéms as: industrial research; pre-competitive
development assistance; assistance to disadvantaged regions; assistance to adapt to new
environmental standards; and research assistance for post-secondary and independent

-research institutions.

Subsection 2(7.1).- Criteria and condmons for non-specificity states those
conditions where a subsidy may not be found to be specific. Where the criteria or
conditions governing the eligibility for and amount of a subsidy are objective, set
out in law or other public document, and applied in an objective manner, a
subsidy will not be considered as bemg specific.

Su,bsectmn 2(7.2) - When subsidy is specific notes that a subsidy-will be found to
be specific, and therefore countervailable, where a public document limits access.
to the program to a particular enterprise within the jurisdiction of the granting
authority. A subsidy will also be considered to be specific where the subsidy is .

. prohibited (i.e., an export subsidy or a subsidy contingent on the use of domestlc
over exported goods in accordance with SCM Article 3).

Subsection 2(7.3) - Deterrnination of specificity by Deputy Minister allows the
. Deputy Minister of National Revenue to determine, despite documented evidence
_to the contrary, that a subsidy is specific where there is exclusive use of a subsidy
by a limited number of enterprises or predominant use by a particular enterprise
or where dlspropomonately large amounts of the subsidy are granted to a limited
number of enterprises or the manner in which discretion is exercised by the
administering authority indicates that the subsidy is not generally available.
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Additional
considerstions

.Anti-dumping-
and counter-
vailing duty

Duty where
undertaking
violated

"|and where the Deputy Minister is of the .

"(7.4) Where any of the factors listed in
paragraphs (7.3)(a) to (d) is present, the 30
Deputy Minister shall consider whether the
presence is due to

(a) the extent of diversifiégtion of eco-
‘nomic activities within the jurisdiction of
the granting authority, or 35
(b) the'length of time that the subsidy pro-
gram has been in operation,

Eldments -
compkémen-
taires

(7.4) En présence d'un des éléments énu-
mérés aux alinéas (7.3)a) A d), le sous-minis-
tre .prend en compte les considérations
suivantes : )

a) I'importancé de la diversification éco- 35
nomique dans -la juridiction de !’autorité .
qui accorde la subvention;

b) la période pendanf laquelle -le pro-
gramme de subventions a été appliqué.
S'il estime que la présence d’un de ces él¢- 40

opinion that the presence is due to one of the

reasons set out in paragraph (a) or (b),. the 40
Deputy Minister may find the subsidy not to
be specific notwithstanding that, were it not.

for that opinion, the Deputy Minister would
have found the subsidy to be specific.

146. (1) The portion of section 3 of the
Act before paragraph (a) is replaced by the

following: .5

3. (1) Subject to section 7.1, there shall be
levied, collected and paid on all dumped and
subsidized goods imported into Canada in re-
spect of which.the Tribunal has made an or-

der or finding, before the release of the 10

goods, that the dumping or subsidizing of
goods of the same description has caused in-
jury or retardation or is threatening to cause

~ injury, a duty as follows:

(2) Section 3 of the Act is amended by 15
adding the following after subsection (1):

(2) Where the Tribunal has made an order
or finding referred to in .subsection (1) in
respect of goods that are subject to an under-
taking referred to in section 7.1 and the un- 20
dertaking is subsequently violated, there
shall be levied, collected and paid on all of
those goods that were released on or after the
day on which the undertaking was violated, a
duty as-provided under paragraphs (1)(@) and 25
®). - ‘

ments est causée par une de-ces considéra-
tions, le sous-ministre peut déterminer que la
subvention n'est pas spécifique.

146. (1) Le passage de I’article 3 de la
méme loi précédant I’alinéa a) est remplacé

par ce qui suit : '

3. (1) Sous réserve de I'article 7.1, les z":i’:':m iog et
marchandises sous-évaluées ou subvention- S droits copm,:,.
nées importées au Canada alors que le Tribu- . sateun

nal -a établi avant leur dédouanement, par
ordonnance ou dans ses conclusions,.que le
dumping ou le subventionnement de mar-
chandises de méme description a causé un 10
dommage ou un retard ou_menace de causer
un_ dommage, sont assujetties aux droits sui-
vants ;

(2) L*article '3 de la méme loi est modifié
par adjonction, aprés le paragraphe (1), de 15
ce quisuit : - ‘ -

Droits en cas
de violation de
I'engagement

(2) En cas de violation de I'engagément’
visé & I’article 7.1 portant sur des marchandi-
ses a I'égard desquelles le Tribunal a statué
conformément au paragraphe (1), tellés mar- 20

handises  dédouanées 2 compter de la date
de la violation sont assujetties aux droits pré-
vus aux alinéas (1)a) et b).

-

i
1
|




. . I,
L Amendmenss to-the. Special npors-Measures Act

Subsection 2(7.4) - Additional considerations requires that, when'the Deputy

_ Minister determines that one or. more of the factors outlined in subsection 2(7.3)
o are presént, the Deputy- Mihister must consider whether the’ presence.of such

‘ factors is due to: the extent of economic diversification within the jurisdiction of
the granting - authonty, or the length of time that the subsidy program has been i in
operation. If the Deputy Minister is of the opinion that the: presence of the factors

is due to one: -of these reasons; _the Deputy Minister may find the submdy not to be
specific; .

ANTI-DUMPING AND COUNTERVAILING DUTY -

Y  Clause 146

Sectlon 3 of the: Spectal Import Measures Act: prowdes the authority for the levying and
collection of anti-dumping and countervaﬁmg duties with respect to goods released by
. Reévenue Canada following an injury order or finding by the Canadian International Trade
; ' Tribunal that the dumped or subsidized imports-aré causing injury-to a domestic industry.
Q : The assessment. of definitive duties- cominences the day following the day on whlch the
Tribunal issues its injury order or ﬁndmg , v

" Sub-claus¢ 146(1) amends subsection 3{1) of the Spec:al In;pon Measures Acr by makmg
it subject to the new section 7.1 (see ‘claiise 149 below). Making:section 3 subject to the

- new section 7.1 means- that unporters will not be liable for the payment of anti-dumping
or countervaxlmg dutles on goods- imported info Canada where ‘undertakings respecting
such goods are in place. This meets Canada’s obligations under AD Article 9.2 and SCM :
Article 19.2 which prohibits-the collection of definitive duties when. undertakings. are in
place. - In addition, the.current injury standard of “has caused, is causing or is likely to

* cause material injury or has caused oris causing retardation” has been replaced with |
*has caused injury or retardation oris threatening to cause injury® based on AD Article
3 (foomote 9) and SCM Article 15 (footnote 45)

o " Sub-clause 146(2) adds a new subsection. 3(2) to the Act which. allows for the oollectlon
: of: antl-dumpmg and countervailmg duties in-accordance with Ad Article 8.6 and SCM
Article 18.6 where the Tribunal.has made an injury ﬁndmg angd the undertakings are
subsequently violated. .

| WTO Agreement Implementation Act T Clausé-By-Clause Guide




Where,
endertaking
subsequently
terminaied

Amount of '
'duty

Limitation

'subsection 49(1) ihat was

(2) There shall be iévied, collecied and
| paid alduty as set out in subsections (3) and
- [(4)-on all dumped and subsidized goads am-
portedjinto Canada

(@) that are the subject of an underiakKing
accepied by the ‘Deéputy Minister under
under paragraph 52(1)(d); ]

(b) m respect of which the Tribunal has

“made an order or finding, after the release
of the goods, that the.diimping’ or subsi-

drzmg of goods of the same: descraplloa
(r) has*caused 1njury or

(n) would, have caused injury-except for
lhe fact that provisional duty was ap-
plled in respect, of the goods; and

' (c) lhat were released where paragraph
' 52(11)(0) ) or (©) applres. during the pe-

riod! begmmng on the day on which the

'preltmlnary determination was made and

endrlng ‘'on the:day the undertaking was ac-

. cep:ed and

(1% where paragraph 52(1)(a) applres
. during the pefiod beginning on the later
- of)
N
(A) the day on which-ihe underlakmg
is v1olaled and

(B) the' ninetieth day before the day
on which notice of the termination
was‘g‘iven under paragraph 52(1){e),

and ending on the day on which. the Tri-
bunal makes the order of ﬁndmg re-
. felrred to in"paragraph (b), or

(i) where: paragraph S2(13b) or (©) ap-

. plies, beginning on the day on which
natice of termination was given under
paragraph 52(1)(e) and. ending on the.
’day on which the Tribunal makes the.
order or finding referred to in paragraph
®).

(3) The. duty -applicablé to goods under

- ‘subsec"t:ion (Ior(2)is

"(a) in the case .of dumped goods, an anti-
’ dumpmg duty in an‘amount.that is equal to

the margin. ofdumpmg of the goods; and

{b) m the case of subsidized goods a
eounter\rarlmg duty in an amount that is

equal to the amount of subsrdy on Ihe.

goods

"(4) '[»'he duty ‘referred to in subsection (3)
shall not-exceed the duty, if.any, paid or pay-
able injrespect of the goods under section 8.

terminated
A00

30

35

20|

25

40, :

(2) Sont assujefties aux droits figurant aux

paragraphes (3) é1 (4) les marchandises sous-
5/évaluées ou subventionnées importées au
Canada*:

!

a) qui -font 1' objet d’un engagement ac-

cepté par le sous-ministre-en vertu du pa-

Cos de clbtarg
d¢ l'engage-

‘ragraphe 49(1) auquel il a été' mis fin en -

vertu.de I alinéa. 52(1)d); -

b) & I’égard desquellés Te tribunal a élablr
aprés leur dédouanement, par ordonnance
“ou. dans_ ses conclusions, que le dumpmg

| ou l¢ subventionnement  de' marchandises
15

de.méme description:
(i) soil-a causé un dommage,

(u) soit aurait causé un dommage sans’
Iapplu.auon de droits provisoires sur
‘ces marchandises;

¢) qui' ont &1é dédouanées, lorsque les ali- 20

néas 52(1)a), b) ou <) s*appliquent, ‘pen-
.dant la pénade commengant 2 la diterde’la
décision provisoire et se terminant- A la
date'de I’ aceeptauon de1’engageiment :

(i} lorsque 1’ alrné_a 52(1)a) s"applique, 25

pendant la période commengant:a 1a plus
tardive des dates.suivantes !

. (A)]a date ol I'engagemem n’est pas’
~ honoré,

(B) e qualre-vmgl-drxréme jour pré: 30

cédant la date oiiavis qu'il:y-a é1é mis.
fin a é1¢ donné conformémem A I'ali-
néa 5201 Ye), :

et -se terminant 2 la date obr je tnbynal
-statue conformémem ar alméa by,

(i) forsque I'alinéa 52(I)b) ou c).s' ap-
‘pligue, cornmenqanl ala dale ol Iavis.
de clbture de \"engagement-a éé donné
eonforrnémenl a lValinéa 52(l)e) et se:

conformément’ ) I’ ahnéa b).

(3) Les ‘mérchandises viséés aux para-

raphes ') ou (2) sant assuyetues aux drmtsi
shivants ;

a) dans Je cas de marchandises souséva-

luées, des droits antidumping d'un. mon-
tant égal A la marge de dumpmg des
marchandises;

b) dans Jé cas de marchiandises subven-
tionnées, des droils compensateurs d’un
montant égal 3 celui de 12 subvention qui
est octroyée pour elles.

(4) Les droits: visés au paragraphe (3) ne

10lou exigiblesen vertu de |’article 8,

. terminant 2 Ja date ob le tribunal statue 40

Montant des
droilg

Restriclion

peuvent dépasser les droifs éventuels payés 10

AT

£
1

e

.

_, _._.--Q, ———— Cm——r




Amendments to the Special Import Measures Act

| Subsection 4(2) is a new duty liability provision applicable to situations where

undertakings are terminated. Where an undertaking is terminated in accordance
with paragraph 52(1)(d) (violation, new information or change in circumstances)
and the Tribunal makes a past injury finding after the release of the goods, anti-
dumping and countervailing duties may be collected for three specific time .
perlods

() : from the date of the preliminary determination under section 38 of the Act
to the date of acceptance of the undertakmg in accordance with paragraph
4(2)(c); '

(ii) . where the undertaking is terminated due to a violation, for the time period
from the date of violation or 90 days prior to the date of the notice of
termination of the undertakmg, whichever is later to the date of the
Tribunal’s finding of past injury; and :

(iii)  where the undertaking is tenninated because of new information ora

change .in circumstances, from the date of the notice of termination to the
date of the Tribunal’s finding of past injury.

Subsection 4(3) replaces the current paragraphs 4(c) and (d) and. restricts the anti-

. dumping duty to an amount equal to the margin of dumping and the countervailing:

duty to an amount equal to the amount of subsidy.

Subsectmn 4(4) repeats the current requirement that the anti-dumping and ,
countervailing duties payable must not exceed the amount of provisional duties, if
any, paid or payable under section 8 of the Acr.
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150, (1) The portion of subs&tion 8(1) of 150. (1) Le passage du ‘parégraphe 8(1) . ,f b
the Act before paragraph (a) is replaced by  de la méme loi précédant I’alinéa a) est rem- Co

. the following: . . ‘placé par ce qui suit : - o
Imposition of -8. (1) Where the Deputy Minister makes a 8. (1) Dans le cas od le sous-ministre 20 Droits o
provisional . . . . . e : g . provisoires - N
duty preliminary determination of dumping or 20 prend une décision provisoire de dumping ou - vy

subsidizing in an investigation under this Act  de subventionnement dans le cadre d'une en- ‘ o
and considers that the imposition' of provi- gquéte prévue par la présente loi et ou il es- ° T ’
sional duty is necessary to prevent injury, [lime que I'imposition de droits provisoires ' e
retardation or threat of injury, the importer [est nécessaire pour empécher qu'un dom- 25 b !

of dumped or ‘subsidized goods that are of 25 mage ou' un relard ne soit causé ou qu'il y ait
the same description as any goods to which menace de dommage, lorsque des marchan- »
the preliminary determination applies and dises sous-évaluées ou subventionnées de . F
that are released during the period commenc- méme description que celles faisant I’objet .

ing on the day the preliminary determination  de la décision sont dédouanées au cours-de la 30 i

is'made and ending on the earlier of 30période commengant 2 la date de cette déci- |
sion et se-terminant A la premiere des dates ‘
. ) suivantes :
' (2) Subparagraph 8(2)(a)(iii) of the Act is (2) Le sous-alinéa 8(2)a)(iii) de la méme \
replaced by the following: .. loi est remplacé par ce qui suit : 35 ] !
(iii).. the.T'ribunal "makes an order ‘or . (iii) le Tribunal rend, au sujet des mar-
.- finding with respect to goods of that chandises répondant 2 cette description, |
"description if the order or finding is on- 35 une ordonnance ou des conclusions por- 1
ly to the effect that the dumping or sub- tant que Je dumping ou le subventionne- L
sidizing of those goods is threatening to ment des marchandises menace ded0 -
cause inju_ry;'and causer un dommage; s
:‘-,S--‘)i :‘2'"’_ (3) Paragraph 8(2)(b) of the Act is re- (3) L’alinéa 8(2)b) de Ia méme loi est rem- :;,R'-l‘;"- ‘u(z'
‘ |9§f o placed by the following: 40 placé par ce qui suit : oy
(b) except to the extent of any duty pay-  b) restitués A I'importateur, jusqu'a con- I !
able in respect of the imported goods, be currence des droils payables sur’ les mar- 45 .
returned to the importer forthwith afier a chandises ‘en cause, dds que I'agent -
determination is made in respect of the im- désigné rend une décision sur ces mar- N
ported goods by a designated officer pur- chandises conformément & celui des'.ali-. , |

suant to such of paragraphs 55(1)(c) to (e) néas 55(1)c) 2 e) qui est applicable.
as are applicable. : ' .




Amendments to the Special Import Measures Act )

'PROVISIONAL DUTY

Clause 150

- Section 8 of the Special Import Measures Act provides the authority for the levying and -
collection of provisional duty, pending the completion of an inquiry by the Canadian
International Trade Tribunal as to whether the dumped or subsidized imports are causing
injury to a domestic industry. The assessment of provisional duties starts the day

! . following the Deputy Minister’s preliminary determination and ends on the day on which

A the Tribunal issues its order or finding on the question of injury. Provision is also made

' o - for the refunding of provisional duties in specific circumstances. :

Sub-clause 150(1) contains a new condition precedent to the application of provisional. -
* duties in subsection 8(1) in accordance with our WTO commitment under AD - Article
7.1(iii) and SCM Article 17.1(c). Provisional duties may only be imposed where, among
other reasons, the Deputy Ministet of National Revenue is of the opinion that the
imposition of provisional dufy is necessary to prevent injury, retardation or-threat of

" injury. ‘

‘ ‘ Sub-clause 150(2) changes "is likely to cause material injury " to "is threatening to cause
injury” in subparagraph 8(2)(a)(iii). This is a consequential change resulting from the
" new definition of injury in subsection 2(1) as modified by the threat of injury concept in.
the new subsection 2(1.5). ' ' -

Sub-clause 150(3) rgflects a consequent’ial' amendment to paragraph 8(2)(b) resulting from
the re-numbering of section 55 to section 55(1) (see sub-clause 177(1 ) below).
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Suspension of
collection

ﬁclhmption of |

collection

(4) Section 8 of the ‘Act is imendéd. by
adding the following after subsection (4):

(5) Where the Deputy Minister accepts an
undertaking with respect to dumped or subsi-

" 1dized goods, the collection of provisional

duties on any dumped or subsidized goods,

description as any goods to which the pre-
liminary determination applies is suspendcd
for-the period durmg which the undertaking
isin force. ~ - .

an undertaking pursuant to subsection 51(1)
or 52(1) with respect to dumped or subsi-

duties on those goods is resumed and the.im-

which the preliminary determination applied
and that are released during the period begin-
ning on the day on which the undertaking

~ (a) the day on which the Deputy Minister
-causes the investigation to be terminated
pursuant to subsection 41(1) with respect
to goods of that description, and .

an order or finding with respect lo goods
of that description, -

shall, on demand of the Deputy Minister for
payment of provisional duty on the imported
goods,

(6) Where the Deputy Minister terminates 15

dized goods, the collection of provisional

was terminated and ending on-the earlier of 25

(b) the day on which the Tribunal makes 30

@) L’aruéle 8 de la méme lol est modifié

5 par ad,jonctlon, apres le paragraphe (4), de
ce qui suit :

(5) L’ acceptation par le sous-ministr