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Can. Cr. Can. 03 171, 172

134 C.L..I. 210 171, 172
. Charities Commiuionem [18071 1 Q.B. 407 84
• Chlpman 1 Can. Cr. Can. 81 76, 208, 340
. ChMholm g Can. Cr. Ca«. 403 3S2
• Ciarlo 1 Can. Cr. Cai. 1S7 180
. Cinque Porta (Jul.) 17 Q.B.D. 101 340
Ciark

^ 15 o.R. 40 209
f20 O.R. 042

30. 213, 237, 258, 349, 390
Burr. 608 51

I 3 Burr. 1362 59. 60
[ Cowp. 610 .341

»• Clarki- 9 Can. Cr. Cat. 125 220
»• Clarli 5 Can. Cr. Ca». 2.35 153, 154
y. Cleary 2 F. 4 F. 860 164
y. element [I81I8] 1 Q.B. 656 223
y. Qenient'. 4 Can. Cr. Cae. 563 66, 266
'' Clew..- 4 C. t P. 221 173
»• Cloeu- 64 L.T. 00 89
" Chiir 46 U.C.R. 665 12, 21
y. Cockburn Dears 4 B. 203 273
V. Coeksh.itt [1808] 1 Q.B. 582 420 427
V. Cohon 6 Can. Cr. Cae. 386 127
V. Coleman 30 O.R. 03 141
" Cole 5 Can. Cr. C»». ,3,10 188, 207
y. Colletti' 10 Can. Cr. Can. 286 63
"- Coley 10 Cox C.C. 536 176
"- Colle.v -.M. A M. .3-20 234" Collin. 14 o.R. 613 ,354
y. Collyin 4 Can. Cr. Ca«. 672 157

y. Conlin ) ' Can. Cr. Cb». 41 200. 428

,;
I 29 O.R. 28 200. 428

V. Connell.v 2.1 O.R. 151 179 ISO
y. ConmilU- 22 O.R. 220. 229 87,89 90
V. Conollj- I Con. Cr. Cn«. 408 103
v. Connnr. 5 Can. Cr. Cos. 70 154. l.'.O
V. Conwa V 7 Can. Cr. Ca..*. 120 426
"• Cool 11 A Clin. Cr. Can. 157 203. 240. 428
>' CooU- I.R. 4 PC. .W» 170
V. Cotham [igos] 1 Q.B. 802 2, 89



TABUB OF CASES. XIX

T. CoUfMJ.

Cr. Cu.
30
31

77, 143
77, 143

47
...176, 177

50
330

I 24 O.K. 240; I Cu.
i 114
(27 O.K. 90
(20 O.R. 083

„ .
(27 O.H. 181

V- Cowte
.J Burr. 853

»• £«• • 14 Q.B.D. 153
». Cnblxr 11 u.CR. 447
»• Cr«lg 21 u.CR. 552
T. Craln. II) C.11. Cr. Cm. 2 250' Crmiid.ll 27 O.R. 03 a 3X
V. CimlmMi 23 N.SJI. 404 3
V. Cridtand 7 E. k B. 8.13 :: 341
T. Crothen 11 Man. R. 567 3
V. Crouch. Sij u.CJL 433 340
». Crumpton j q.b.d. 341 Ss
V. Cumberland (Jm.) ( 4 A. * E. 605 87. 38

jO T.R. 194 87. 38
I. Cunertv J

20 O.R. 51 17, 7b
_ , . J 2 Can. Cr. Cai. 325 17, 76' S™;';*'""' C«»""'» Dig., 2nd «J. 107 .142

V. CuaUng. 26 ^.n. 248 1, 4, 27, 44, "J

V. Dann 1 Jioo. C.C. 424.
V. D'Aouit. . . I 3 O.L.R. 053 l.?3,

, n..i- ' 5.9.*"- ^- '^"- ""• *"
V. Daviaa

.-, fu gjg

V. Daridion. ( '" U.CR. 01 221, 222,

n. .

.

(I Can. Cr. Caa. 351
T. Davidaon. « Can. Cr. Ca.. 117, 110. 12 20
V. Davi II Burr. 638a
_ „, I 14 Cox. 663

'• '*'''* 7 Can. Cr. Ca». 514. . .103, 147,
V. Davy (27 A.R. 508

r^ M Can. Cr. Caa. 28
^- Day 20 OR. 209
r. Dayman

7 E. 4 B. 672. . .

.

V. Deavaa n („, 227
V. Defriea ' ' Can. Cr. Ca». 207.54, 50. 61,

v.D.rby.hlr. ,Ju.., . . . .[..[J^^"^ ""«'•
'

S! w^" ' OB.D. 65: ::;:::: :

"Sf ^°" Can. Cr. Ca.. 38" ™B^ 7 A. * E. 393
T. Dmgler.

1 [,„,, 504
V. Dtagley (1 I-each C.C. 504 I'ro.

, n- 1 C * K. 637 170'Dixon 29 X.S.R. 462
32 N.,S.R. 235; 3 Can. Cr. Ca».

V. Doherty.
508.

13 Cox. 23
3 Can. Cr. Caa. 505, 508

S","!?'"''
20 I-.CCP. 16.1 ^''

'*"

°"""«'-
II) Can. Cr. Ca,. 405.

105, 100, no.

216
156
353
38

223
164
21
40

200
154
223
31

175
80

227
on
60
104
87
103
430
105
274
274
1.14

42
170

3.1.1

241

,|i|



TiUa.! or CA8I8.

. Dottffhw,

. DonclM*.

. DowUa(.
.12 L

. Doody a Coi. C.C. 4a3 2M, 22*

. Danur 14 Cm. 4M 177
. Douett tC.tK.3M 1»7

Can. Cr. C>|. !21 . . 154, 173 ItO
1IM«||. R. 401 IM, 178, 180
LJ.Q.B. 40 «7

.17 O.R. 008 M, S37
. DomUjr 10 O.R. 022 40, 100
. Doyh 2 Cu. Cr. Cu. 339 241, 342
. Dmw 8 C. t P. 140 170
. Drummond 10 Can. Cr. Cas. 340 160
. Drammond 1 E»«t. P.C, 383 las

>,,_ ( 18 LJ.M.C. 180 217, 218^ (3 C. * K. 103 217. 218
. Dnngay s Can. Cr. Cat. .18 40, 2a<
. Dunn 4 C. 1 P. 543 172
. Dunning 14 OR. 52. 58 20, 43, 44
, Dnrbam (Jm.) 10 L.T. 5U6 88

. Eagmn. I 11 Man. R. 124 07, 123, 130

I 1 Can. Cr. Ca.. 112 .. ,07, 123. 130
. Early No. 1 10 Can. Cr. Cai. 280 124
. Early No. 2 i 10 Can. Cr. Ca«. 337 124
. Eaton 2 T.R. M ,18

, Eaton Co., l^td (20 O.R. 501 78. 340, 341
. Eaton Co., The T 12 Can. Cr. Caa. 252 242

flO A.R. 70« 150
, Edward! J 20 OR. 451 214

[ 4 W.R. 257 223
Eldridge R. t R. 440 IBS

m. ! 10 OR. 787. .3, 25, 46, 74, 75, 346
) 13 AJl. 526. .3, 25, 46, 74, 75, 346

rni„t» ) 1* O.n. 524 35, 45, 350*^'"°" {31 O.R. 14 175

m,,. (25 U.C.R. 324 7

( (1808] 1 Q.B. 230 180, 101
(32 LJ.M.C. 14 217,220
(1 B. 4 S. 688 217, 220

Enoch 5 C. k P. J39 172
Erdhelm (1806) 2 Q.B. 260 180

r„„ ( (3 RusMll 722) 101
i2 Eaat. P.C. 1125 101

(Jui.) (18961 1 QJ. 38 187, 236
(Jm.) (1892) 1 Q.B. 490 102

, Ettinger. 3 Can. O. Can. 387
65, 77, 88, 205, 213, 247, 338, 350

. Evans 19 L,I.M.C. 161 37
Ejicell 20 O.R. 633 185, 358

. Eyre L.R. 3 Q.B. 487 288

V. Elrington.

R. V. Faderman l Den. C.C. 565 126
T. Fagent 7 C. 4 P. 238 164
v. Famborough (18951 2 Q.B. 484 225
V. Fanner. (1892) 1 Q.B. 037 37
V. Farrant 20 Q.B.D. 58 , 210, 211



TAB..E OP CAflES, Ul

V- Kunor j Terr. I..R. .1M
V. FamJI L.!l. 2 OCH. IK
v. r.wMtt !!? !•''• ""••

I II Cox 305 ..
V, FnmMn a o.R. wn
,. Fe» )

•' 0" '07
,13 O.R. .100

V. Ftllow. le li.c.R. 4g
" £•»»•" 7 Q.B.D. 147 100,> FteU 10 c.p. on. gs ,

V. FInkle [s c.P, 493

V. FltlgeraU 1 1 '•'""'. C'- C«.. 140 87,

„ .
120 O.R. 203 27,

V. Fleming »; o.R. 122 joS
V. Flttcbtr I 2 QBD. 47

_,,..,,,, I L.R. 1 C.C. 320
V. Flintihi™ (Joi.) 11 Jur. IBS
' "y™ 20 O.R. MS
'

J'3'"» » Can. Cr. Ci. S»0. . . .2bi '04
» E"'*" 10 Cox 3fl2
T. Fordham 11 \. i E. 73
V. Fmreiter. 10 Cm 471 ..

.

»• Sortl" 7 Can. Cr. Ca«. 4ir ! ! , ! .

"• Fo*'" 7 C. * P. 48/!

». Foater i » O.L.n. (ii4 16, 27, 28.

v.F„„ll (Mayor, : . . .. .Jl'^^^'iS:"-
*' "' "'

"• J'"'" I Saik. 203. ISO.. '.'.'.'.

"
E""!*.:.;. 1 Can. Or. Cai. 321 mV. Frankforth 8 Can. Cr. Ca.. 57

'

'• 5?, ^ " U.C.R. 231 1,5

^-
J™' 17 Cox C.C. .125....

"• »^"»' C. 4 P. 129
y. Fry ( 10 Cox C.C. 135

) 7 Can. Cr. Cas. 300..
V. Gallaeher j 13 Cox 61

„ , , i 15 Cox 291
' g»'!'" 10 Cox 108
V. Oarbatt i Den. C.C. 230.
"•""?»" I Den. C.C. 329

'

ITO'""»"3 LR. 5 Q.B. 280 . M'
'J"'""'' 8 Can. Cr. Cat. 385

V. Oameau 4 ran. Cr. Ca.. 60
V. Garrow 5 g c.B 61 . . .

.

„ . f
M Jur. S29 '.'.""

60> «""" 16 Cox 656 . . .

„ „. U Can. Or. Cai. 51" <;»y-. 7 C. t p. 230
" "«""« 18 I..J.M.C. 215. ..

.

v:|p.;v.:;::::::::;:::;::l'^-^S^i?;:"•""^

:e^.-.:v;::;::::::;:::::;?S::g;: a:: -::::::;::::
V. Gbemon 4 Can. Cr. Ca,. 5.37

;• "'..f' 2 Can. Cr. Cas. 302 .

.

V. Gibbons
1 C. 4 F. 97

344

273
»7
80
185
185

154
161

I. 173
178
171
136
136

. 210
74

340
84
.16

423

20
164
120
235
37
37
87
56
429
340
16

'-17

.166,

35."

.15;

.54
let

275
179
172
85
32
181

127
61
175
357
167
1.57

10
1.10

23
240
2.17

242
173



TABLE OF CASES.

/. Gibbons i i-^"""- R- >°*
(I Can. Cr. C«a. 340

f
16 O.K. 704

I'. Gibson i 29 O.B. 660 27, 34,

I 3 Can. Cr. Caa. 454. . . 185, 186,
f. Gile 3 C.LJ. 33
V. Giles .6 C.P. 84
r. Gilham 1 Mood. C.C. 186 173,

... r 1 Can. Cr. Caa. 651 ... 189, 191,
I. Gilleapie J 2 Can. Cr. Caa. 309

lie P.R. 155
r. Oilliard H; Q.B. 527
'. Gillia

; 1 Coi 69 170,
;. Gilmore 7 Can. Cr. Caa. 217 96,
r. Giovanetti r. Can. Cr. Cas. 157
. Gloiter. 16 Cox 471

'°'^'-'*
i!5^«i:;:::;:;::::::::

. Goldsberry u Can. Cr. Caa. 159
\ Gooderich 19 L..I.Q.B. 413
'. Goodfellow 10 Can. Cr. Caa. 427
'. Goodman 2 o.R. 468
. Gordon 1 B. 4 Aid. 572
. Gough , 22 N.S.R. 516
Gow 11 Can. Cr. Caa. 81, 84

. Grady 7 C. i P. (I.i0

""y 5 Can. Cr. Caa. 24
Gray 4 F. i F. 1102

Graham I ' '^i""- ^'- C«a. 405 25. 26,

„ . II Can. Cr. Cas. 388. . . 180, 273,
. Gramger 46 U.C.R. 382
Grant 34 C.L..I. 171
Grant 30 N.S.R. 368

. G. W. Ry. Co 02 I,..l.g.B. 372 83

. G. W. Laundry Co 3 Can. Cr. Caa. 514

f 12 r.R. .373
Green j 6 C. 4 P. 6.W

(Dfara i B. 113
. Greene 5 C. 4 P. 312
. Griffin Cox 219
. Grinder in (an. Cr. Caa. 333
. Grover 2:1 O.R, 02

126
126
126
51

277
127
163
177

255
112
112
218
174
101

209
164
164
176

241
SO
67
355
33

279
110
157
45

279
29

347
355
85

342
29
173
217
284
177
353
4.1

R. V. Haden Corner 8 T.1..R. .i03
V. Hallock 15 C.L.T.
V. Halla 3 .4. & K. 491 . .

.

V. Hamilton
j
2 f'an. Cr^ C^aa. .390. 391). .274.

V. Hampahire (,I.T.) 33 L.J.M.C. 104.!!...!!!
V. Handley r> c. & P. 565
V. Hannay 11 Can. Cr. Caa. 23
V. Harding II •|M..R. .-,3. 1;>7

V. Hargrave 5 C. 4 P. 170

,

V. Hart 4.-1 f.C.R. I

y Hartley ( 8 Can. Cr. Caa. 20.40.41.42,44,' |20 O.R. 481 40.41,42.44,

1.37

61

84
277
257
16

218
221
94

161
45

3.16

3.'i6

Wt



TABLE OP CASE8. XXUl

R. V. Hartleo c,„ {;>. Ca». 18. .

V. Ha.tings (Mayor) [1897] 1 Q.B 49
V. Hawholt 4 Can. Cr. Ca'».

229'

'

" g*"" 4 Can. O. Cas. S2»:!
»• """«» 6 Can. Cr. Caa. 238. ." Hay 2 F. 4 F. 4
V. Ham. . .

(5 0.L.R. 198....!.

„ .
(8 Can. Cr. Cas. 337

V. Hayward 6 Can. Cr. Ca«. 399.
V. Haran ( 23 OJl. 687

207, 208

84
117
139

200, 429
177

35
,13

03
- - , „» . 237, 343, 3,i4

V. H.e.n.an i S°„^?, S.' 242.V. .

.^"'
'tl' S

^^^^---i^^fii?-^ ^-;3»:iV. Herrell (No. 1 ) , c.n. Cr. Ca.. sio,' Sli '

, , 32, Iso
„ •

f-^"- 2) 3 Can. Cr. Cas. 15.... ii

I- ^"^'.'"*. 3E. *B. 115 7?
83

211
172
227

Hertford 3 q'.b.d. 701'
t. Hereford (JJ.) . . .

.• o Q.B. 753
V, Hewett. c. 4 M. ,5,t4;:..
V. H bbert L.R. 1 C.C. 184.
V. HiOTina 180.R. 148....;.;:.: '«
V. Highan 7 E. t B. 537 :::::::: «23

217
163

176
176

63
183
185

'• 5Pj 7 Can. Cr. Cas.' Htod- 29 LJ.M.C 147
"• Hirat. 18 Cox 374...
»• Hiatod 19 coi 18. .

.

V, Hobhonse 3 3. 4 Aid. 420
T, Hod^ns 12 O.R. 367

V.Hodge 123 O.R. 450

„ *
, I 7 A.R. 246 '!JV. Hoggard 30 U.C.R. 152 20 242 243

T. Hogarth i ' f"""- Cr. Cas. 130. ...'....' 203

'•HoK'^i, 5 Can. Cr. Cas. 53 101V. Hope Young 10 Can. Cr. Cas. 460. .
. ;oV. Hopkins 58 .T.P. 263 iJn

V. Horning. S Can. Cr. Cas. 268.V. '39 40
"• {jM'yn II Can. Cr. Ca.. 1.1-

'

" H"*"" 3 Can. Cr. Cas. 84
' House 2 Man. R. 58. . 41
V. Howard 8 C.L.T. 626
V, Hubbard 14 Cox 605 .

,

V. Huggins 60 L.,T.M.C. 13!)

V. Hughes fL*^^! Cr. Cas. 5 ..'..Si', ,12° (29 O.R. 179 31 ;;

'S"?*"- 4 Q.B.D. 814 236,'236,' 350
V. Hulburt

J
2 Can. Cr. Cas. 331 21

, „ . .

,

26 N.S.R. 123 23

SS::™ 8Can.Cr._Ca,.488 ..: ^

15, 35, 357

67

184

V. Hutchinson.
V. Hutehinson.

2 B. 4 C. 165
.1 I*nch C.C. 134 ]'_ 217

" ' '"«"" HQ.B. .196 88, 90



' TABLE OF CASES.

JMk 5 Can. Cr. Cu. 304 338
j„i~„„ ( 2 Can. Cr. Ca«. 140 173•'""*"'

(6 Cox 52iS 1S4
. Jackson (1891) I Q.B. 871 it
James 1 C. i P. 322 262, 2B6

. Janouski 10 Coi 366 174
Jarvis L.R. 1 C.C. 96 169, 173

. Jenkins L.E. 1 C.C. 187 163, 164, 169

. Jodrey Can. Cr. Caa. 477 277

^°'-'«"
{LVc.f:f25::::::;::::::::^§S

• Johnston 8 Can. Cr. Cas. 123. ..12, 107, 222, 223
(No. 1) 11 Can. Cr. Gas. n 213
(No. 2) 11 Can. Cr. Cas. 10 148

. Joint Stock Co.'s Regr. 21 Q.B.D. 131 84
,'3 F. 4 F. 285 273

16

C. 4 P. 343 254
2 Camp. 131 161, 185
12 Cox 241 176
ri8941 2 Q,B. 382 60

C. 4 P. 118 207
36 W.R. 589, 797 230, 231

. joraan 5 Can. Cr. Cas. 438 102, 106

. Jornsen 10 Cox 74 195

. Joseph 6 Can. Cr. Cas. 144 108, 110
Jukes 8 I.E. 642 38

. Kalz 17 T.L.R. 67 273
• Kay 9 Can. Cr. Cas. 403 168
. Kavanagh 5 Can. Cr, Caa. 607 50
. Keefer 2 O.L.R. 572 427
. Keeping 4 Can. Cr. Cas. 492; 33 OI,.J. 779.

«8. 241
. Kennedy 11 Man. R. 338 64
. Kennedy 17 O.R. 169 355
. Kent 8 .Tur. 271 64

(14 East. 317 87
. Kent (Jus.) i L.R. 8 Q.B. 305 103

I
24 ().B.D. 181 76

.Kent (Jus.) 40 L.-I.M.C. 76 6

. Kennet 5 C. 4 P. 282 243, 413
• Kehr II Can. Cr. Cas. 52 2, 3. 244

Ker, i
20 C.P 214. 218 215, 216

•

1 8 C. 4 P. 177 176
. Kestevan (Jus.) 3 Q.B. 810 84, 8S
. Kiddy 4 D. 4 R. 734 279

Kfnff ( 20 ().B.D. 430 87, 93*
i [18971 1 OB. 214 217, 218

Kinsey 7 C. 4 P. 447 264, 265
Knight ( 1905) 21 T.1,.R. 310 176

. Klemp 10 O.R. 143 21

1

. Knyaston 1 East. 117 206

. Kon.ienski 7 Can. Cr. Cas. 27 229, 157

R. V. Lai Ping g p,„ (,, cas. 467.
V. Lake 7 p.R. 230

. ... 171

.34, 41



TABLE OF CASES.

501.l^londe 9 Can. Cr. Cm.
Lancuhire (JJ.) 11 A. 4 E. 144
i^^BgtoTi 15 O.R 52

J^P»™ 1 Can. Cr. Ca«. 413, .

.'

J*"!!'''" 2 C. t K. 225
I^"'" « Can. Cr. Ca«. 104
I^vin 12 p.R. 842. .

.

Lawrence 43 u.C.R. 168

J^"
,B»«; 7 Can. Cr. Cas. 4'88. .'.

J*
Blaock e Can. Cr. Cas. 348. .

.

J^
Conte 11 Can. Cr. Cas. 41.

Le''™""" 23 N.S.R. 24...
(9 Q.B.D. .594

!"«« {15 O.R. 353...
1 2 Can. Cr. Cas. 233.

I*'^
° 5 Can. Cr. Cas. 184. .

.

H""'"' f '"991 2 Q.B. 632
I^'roy L.R. 8 Q.B. 134. . .

'-'"'O'' 34 U.C.R. 28...
i*P'°' 4 Can. Cr. Cas. 145^::
{'•'•"K- 2 Can, Cr. Cas. 505...
Levecque 30 u.C.R. 509. ..

.

f*™<l"« 8 Can. Cr. Cas. 505 '

l*''"'lter 22 O.R. 690 .

}*"'.• » Can. Cr. Cas. 499.'
--

Lewis - -

Lewis
Lewisham

....126,

. 16, 20,

I Can. Cr. Cas.
.7 Can. Cr. Cas. 267..
.ri8071 1 Q.B. 498....

. Little 52 Can. Cr. Cas. 240
, .... .

,

(8 B.C.R. 321
I- "ledale l.R. 12 Ir. 101

.Lincolnshire (Judge) 20 Q.B D 167

. Liverpool Ry. Co 21 L..).Q.B 284
•
''"°"« 10 Can. Cr. Cas. sio'
,. J

ri9 O.R. .•i52

• ""J"" < 4 C. 4 P. 233. . . .

r . 16 C. 4 P. 393...LoMon 8 T.L.R. 175. . .

• ;-»™<>n-
., 32 O.R. 326....

. London (Mayor) 69 L.T. 721

18 Q.B. 421 ....
'

25 Q.B.D. 360, 367.
. London (,Ius.) .. .

[18941 1 Q.B. 453..
riso.-] 1 O.B. 214..
16 Cox 77

I. 17 Cox 626
•

J^°8 5 Can. Cr. Cas. 493.
. Lopez 27 L..I.M.C 48
. Lord Comrs. of the Treasury . . L.R 7 (j B

" 387

r^"'" 7 Cnn, Cr,' Cas. 347.:.
•

Jf"Jv
• • 48 L.T. 768

, Luekhurst 23 L„T,M,C. 18
{-y"'' 12 O.R. 372.

J-J™' 2 Can. Cr. Cas. 2V8V
'

,J™' 10 Can. Cr. Cas. 130..-y™ 9 C.L.T. 6

...,46,

79, 94,

, 286

7

', 248
, 167
, 172
163
41
41

, 369
286

, 344
41

210
209

, 360
210
85

230
21S
278

, 127
, 38
346

3
, 344
176

26
25
83
76
83

.145

126
166
173
211
78
76

211
217

426
166

, 193
84
167
160
172

, .18

200
, 347
108



TABLE OF CASES.

B. T. McAllan..

. McAnn.

V. McAuIay .

43 U.C.R. 4'>2, 406.4, S, 7, 13, 20, 21

3 C-n. Cr. C«. 110
7,2S,39,41,42,43. 44

4 B.C.R. 587.. 7, 2^,30, 41, 48, 43, 44
14 O.R. 643, 649

3, 19, 2S, 46, 240, 340
McBerny 29 5J.S.R. 327 128
McBnde 20 OR. 639 163
McCornuck 7 Can. Cr. Ca.. 13S 241
Mc]>annid. 19 C.L.T. 329 69

(19 N.S.R. 336 29
26 N.S.R. 402 41
29 N.S.R. 33 29

McDonald j 15 Q.B.D. 323 208
2 Can. Cr. Ca». 221 170
.12 C.L..I. 783 173

„„ ,, ,^
3 Can. Cr. Ca«. 287 240, .139

V. McDonald 2 Can. Cr. Gas. S04 368
V. McDonald 5 Can. Cr. Can. 279 IS, 16
V. McDonald e Can. Cr. Cas. 1 37, 343
V. MoDouitall 8 Can. Cr. Cas. 234 277
V. McFarlane :).) c.L.T. 119 160
V. .McGarry 24 O.R. 52 243
V. McGreitor lo Can. Cr. Cas. 313 6, 20. 352
V. Mclvan , ; Can. Cr. Cas. 184 53
V. MoKcnzie 6 OR. 16.5 41

V. Mcintosh (17 C.L.T. 407 76

„,^ ^
|28 0.R. 603 118.147

V. Mcintosh. 2 Can. Cr. Cas. 114 98
V. Mclntyre. ) ' Can. Cr. Cas. 413 126
„„' (31 N.S.R. 422 126

V. McKay n Cox 148 164

V. McKcniie I« O.K. 165 44
,, „. I 23 N.S.R. 6 39,41,216

V. -McKinnon a Can. Cr. Cas. 301 214
V. McLennan lo Can. Cr. Cas. 14 98
V. Mclean .; Can. Cr. Cas. 67 257, 428
V. McLellan lo Can. Cr. Cas. 5
V. MoLeod 1 Can. Cr. Cas. 10
V. McLinehy o Can. Cr. Cas. 416
V. McMahon ]n o.R. 502
\

. McNichol I ] o.R. 659
V. McNutt 4 Can. Cr. Ca.. 392; 33 N.S.R. 14. 123
V. McNutt

:l Can Cr. Cas. 184 237. .150
V. McRae 28 O.h, 509 209
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PRACTICE
IN

MAGISTRATES'

CRIMINAL CASES.
CHAPTER I.

Certioraki, and Motions to Quash Convictions.

Certiorari is a writ issued from a superior court to an in-

T'Ti", °" ''"'••"'''ng summary judicial jurisdiction, by
wliich the latter is required to certify and return its judicial pro-
ceedings into the superior court, in order that such court may by
virtue of Its prerogative authority, examine upon their legality
and determine accordingly.

•^

So, if any proceeding by a magistrate or justice appears to
be in excess of his jurisdiction, or is for any reason irregular or
invalid, the superior courts of criminal jurisdiction of the differ-
ment provinces will, in the exercise of their inhe-.ent authority-
order the cause in which such proceeding has been taken to be
brought up by certiorari for the purpose of its being (,uashed
or such order being made in regard to it as r.,ay be right This
supervising authority is inherent in the superior courts and re
quirra no special law or statute; R. v. The Manchester & LeedsRy. Co., 8 A. & E, 413 ; R. v. Cu.shing, 26 A.R.P. 248.

By vfhat Court.

The expression "superior courts of criminal jurisdiction"
s defined, and the courts in the different provinces which have
the authority to exercise this jurisdiction in criminal matters, are
indicated by sec. 2 (35) of the Criminal Code, viz •

In Ontario, the High Court of Justice
In Quebec the^Court of King's Bench; and the SuperiorCourt of Qnebec: R. v. Mercier, 6 Can Cr Cas 44

P"""^
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In Nova Scotia, New Brunswick and British Columbia, the
Supreme Court.

In Prince Edward Island, the Supreme Court of Judicature.
In Manitoba, the Court of Appeal, or the Court of King's

Bench (Crown side).

In Saak»*-hewan and Alberta, the Supreme Court of the
North-,Vest Territories, until the same is abolished, and there-

after such court as is by the legislatures of these provinces sub-
stituted tnercfor: (now the Supreme Court of these provinces).

In the Yukon Territory, the Territorial Court.

What may be Bemoved by Certiorari.

Not only a conviction, but any judicial proceeding may be
brought up by certiorari and quashed; e.g., a search warran*;
R. V. Kavanagh, 2 Can. Cr. Cas. 271 ; R. v. Morgan, 5 Can. Cr.
Cas. 272; R. v. Townsend (No. 2), 11 Can. Cr. Cas. 129; R. v.

Kehr, 11 Can. Cr. Cas. 52, and cases cited in notes to that case;
or a preliminary or interlocutory order : Ex p. Kavanagh, 2 Can.
Cr. Cas. 267; R. v. J. J. Sutherland, (1901), 2 K.B. 357; a min-
ute of adjudication without a formal conviction : R. v. Mancion,
8 O.L.R. 24, 8 Can. Cr. Cas. 218. But a warrant of commitment
for non-payment of a fine is a ministerial act and '..ot a
judicial one, and is not the subject of certiorari and
motion to quash, even if improperly issued; habeas cor-

pus being the appropriate remedy where by any improp-
er warrant, a person is deprived of his liberty: Ex. p.

Bertin, 10 Can. Cr. Cas. 65. Two writs of certiorari will not
be allowed in the same matter, one for an interlocutory proceed-
ing and another for the conviction. It is the whole cause which
is removed by certiorari.

Who may Apply for Certiorari.

The writ may be granted either at the instance of the prose-

cutor or defendant. To the former it is granted as a matter ot
right and of course, as he represents the Crown : Re Ruggles, 5
Can. Cr. Cas. 163; but to the defendant it may be granted or
refused as a matter of discretion ; ibid.

Certiorari lies to inferior tribunals, when exercising

judicial acts only, and not merely ministerial functions: R. v.

Sharmnn (1898), 1 Q.B. 578; R. v. Manchester (Jus.), (1899), 1

Q.B. 571: R. V. New Glasgow, 30 N.S.K. 107; R. v Cotham
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eTLI'^H T' n "J'-''^^-'^'''^ ^0. (1897), 1 Q.B. 659;

S' If* ' ?"• ^"'- ^'"- '' P- ^«' ««> <^^ there cited .^

Ah. 5
P™""','*'"*' "« ">« ^bj^t of certiorari, also, R vAberdare Canal Co., 14 (;.B. 8:4.

Snles of Court.

th.^/J^°^^
"® ** superior courts of criminal jurisdiction inthe provinces are authorized to make rules regulating the prac

IZr PTt"*"""' " """'"^^ """«"' includins, certiorarimandamus, habeas corpus, prohibition, and also including cS
make s.'Jeh

', '^''
Ju^f' '" <^"'"''' *» ^-^t authored ,^make such rules is the Supreme Court of Judicature: Code 5ro

cli;r52\L"cT'4T(c;n.;'-''*-
""^^ «' -^--'^ ^ ^'"'- «'•

No such rules have been passed in Ontario. The rules ofcourt made under statutes of the provincial legislatures do notapply to criminal proceedings for offences against Dominion Sta-
tutes; and the provincial legislatures have, since Confederation
no authority to deal with procedure in criminal cases under D^'

OnZ '^^,\^'""'^"- * ^•'*- "' P- 193; R. V. McAuley, 14O.R. at P- 657; R. v. Beemer, 15 O.R. 266, 270; R. v. Beale 11

aR_ 505; R. V. Levinger, 22 O.R. 690; R. v. Wason, 17 A.R. 221.So the Ontario Judicature Act and the Consolidated Rules under

^^„1lT ^^^^ ,/"/ proceeding for an offence against Do-minion laws: R. v. McAulay, 14 O.R. 643; R v Eli 13 A R 52^
Con. Rule 3 (Ont.) ; R.S.O. c. 51, s. 191.

' '

t„ ^Z!^,- ™°'^™°.*'y °» rules of court in Ontario relatingto the practice in certiorari and proceedings to quash convic-

cept the Crown Rule of 17th November, 1886, which relates onlyt.Mhe recognizance or deposit required, aa will be presently men-

nJ^ ^"!-* 9"'""'''' ^"""^ '*"''^' 1896, prescribe the prac-
ice m certiorari. These are quoted in full in 8 ..n. Cr. Cas. p

ml „r„ wT / .* *
'"""'°"' '" '•""' ''"™<' »«»'"»* the issu.

,ther th»rh "i:"""™"'
"PO" "« application of any personother than the Attorney-General on behalf of the Crown is toissue unless the court is of opinion that the writ should Le

orotrwi:":
""" "" "'" "" "•' ""' ""'""' •"' """>-'

«
"-^^
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These rules also provide, for the six days' notice which will

be presently mentioned; and that the application must be made
within six months after the conviction or order in question has
been made; that a recog:nizance in the sum of $100 shall be
entered into and filed with the registrar with affidavits of justi-

fication and execution; unless the application is made by the

Attorney-General acting for the Crown, in which case no recog-

nizance is necessarj' ; that a copy of the conviction or proceeding
in question, verified by affidavit, shall be produced and filed in

court before th3 application is made; and that in case cause is

shewn on the application for the writ against the order nisi for
certiorari, an order absolute that the conviction or proceeding be
quashed m^y be granted, in which case no recognizance is re-

quired; atul thiit no objection on account of any mistake or
omission by the justice shall be allowed unless it has been speci-

fied in the order for certiorari.

In N'ova Scotia Crown Rules have been made providing for
a four days' notice to the magistrate or justice and the opposite
party

; and for a recognizance in $200 ; and that the application

must be made within six months after the conviction; that a
copy of the conviction, verified by affidavit, must be produced;
and that any mistake or omission upon which the application is

made must be stated in the notice of motion: see 5 Can. Cr. Cas.

p. 284.

In the North-West Territories the practice is governed by
Crown Rules, 1900.

The rules made under the Judicature Act in Ontario, and
the provincial niles and laws regulating civil procedure, do not
apply to criminal proceedings ; and so not to certiorari, in a case
under a Dominion law, which is itself a matter of criminal
law : O 'Shaunessy v. Montreal, 9 Can. Cr. Cas. 4,5, and note at

p. 46 : R. V. Cushing, 26 A.R. 248.

Otherwise than as provided in the provinces where Crown
Rules have been passed, the practice on :!pplieations for cer-

tiorari provided by the Imp. Statute, now referred to, will prevail.

Kotice to Jnitice.

By 13 Geo. II. ch. 18 (Imp.), sec. 5, six days' notice of
application for certiorari must be given to the justice, or to
two of the justices if more than one sat on the ease. This section

of the Act is in force in Ontario ; R. v. Peterman, 23 II.C.R. 516

;

R. V. Munro, 24 U.C.R. 44; R. v. lIcAllan, 4.5 II.C.R. 402.
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The above Imp. Aet sec. 5, provides as follows:

npn"; 1"; '"'"" P"'*™''"^ vexatious delays and ex-pense, oeeasioned by the suing forth writs of certiorari, for theremova of convictions, judgments, orders and other pr^eedinmbefore j„,t,ees of the peace, be it further enacted by uTautLo^
whi^h-'Tn"

""" ^™' '""' """' '"« twenty-fourth day of June

tanowed?.'
"''''* ''"''"™" '''"'''•'' »"•'"'"'<', i»«ued forth

ln^.Zl' r ".'"'^ conviction, judgment order or other

fh,rf^f
'"""''"'?' <"• '"'''"•'' '"y i"'*^'' <"• justices ofthe peace of sny county, city, borough, tow„.corporatc, or liberty,

cerLTT ' "r™' "' 1'mrter-sessions thereof, mless such

Th HI f . ?
'"""""""' J»dKn.ent, order or other proceedings

h.. I 1„. so had or „,ade, and unless it be duly proved upon oaththat the sa,d party or parties suing for the same hath or have

L^n . " ['' "" """'" ""'•'' •"-) '>y ""'1 t>ofore whomsuch eonvicfon, .,udg„,ent, onler, or other proceeding shall be^o had or ma,le, to the end that such justice or justice, or thepartu.s therem eoncrned. n,ay shew cause, if he or thev shall s^think fit, agamst the issning or granting such certiorari.

Notice a Condition Precedent.

The effect of the Statute 13 Oco. II. ch. 18, see. 5, is to impera-.vcly re„un-e. that si., days' notice shall 1,; given and toTakche g,v,ng of It a ro„„iUon precedent to the issuing of the wrftand the convicting ,,ustiees are not driven to make an independ^en appheation to „uash the certiorari for the want of such

see''RSn"r"'\'''"i!''' '""f^ S" "•'J^'™" t" the convietion:see R.S.n.C. eh. 42, see. 2. But it wmild seem the notice isgood without stating the objections : Re Taylor v. Davey, 1 P.KM6: R. v. Mcfiregor. lOCan. Cr. Cas. 313.

r .u „ "'""" "" ^'^ "''"' '*'<""«: ™ Maoistb.^te.
rn the High Court of .Tuatice.
The Kiiie against .\.B.

To CD., Esquire,

^^^
Police u,.gi,t™te (or one of Hi, M«je,t.V, ju.ti™, „r the pe««) for
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Wborcai you did on the day of , A.D. 19 . at the
of , Id the County of , convit.*t A.B. of the of

, in the County of , for that he did on the day of , A.D.
IB , at the of , in the said County of unlawfully
(Aere Mt out the charge m in the atmvietion)

.

And whereas the said conviction ii invalid In that it does not ehew
that the said alleged offence was committed within the territorial juria-
diction of you, the said CD., as such police mafpstrate (or justice), or
that the penalty imposed is illegal and in excess of your jurisdiction, or
of the penalty authorized by law for the said offence; (or as the cam may
he, interting the various grounds of objection), as well as on other grounds.

Wherefore the said A.B., being resolved to seek a remedy for the injury
he has received and sustain^ by reason of the said conviction, 1 do hereby
on behalf of the said A.B. give you notice that a motion will be made on behalf
of the said A.B. before the presiding judge of the High Court of Justice in
Chambers at Osgoode Hall, Toronto, after the expiration of six clear days from
the time of your being served with thiri notice, namely on the day of

, A.D. 10 , at ten o'clock in the forenoon, or as soon thereafter as
the motion can be heard, for an order for a writ of certiorari to issue out
of the High Court of Justice to be directed to you and to the clerk of the
peace for the County of , for the removal of such conviction into the
said court for the purpose of having the same quashed and the said A.B.
discharged upon the grounda hereinbefore stated.

Dated at this day of , A.D. 19 .

A.B.
by K.F., of No. Street, in the of , his Solicitor.

If the notice is given by more than one person it must be.

Nigned by or on behalf of all of them: B. v. Cambridge, J.J., 3
U. & A(i. 887; R. V. Kent, J.J., 40 L.J.M.C. 76.

A notice that the writ of certiorari is to be directed to the

justice alone if he has sent the proceedings to some other officer,

is not sufficient : R. v. Starkey, 6 Man. R. 583 ; 7 Man. R. 489.

In such event the notice must also state that the writ is to be also

directed to the officer in whose custody the proceedings to be
moved against, are now on file, e.g., the clerk of the peace.

The notice must be served on the justice or magistrate to

whom it is directed six clear days before the application foi*

certiorari : 13 Geo. II. ch. 18, see. 1.

The notice need not be served on the prosecutor, unless pro-
vided for by Crown Rules above indicated. He will afterwards
be served with the rule nisi to quash: Re Lake, 42 U.C.R. 206;
R. V. Murray, 27 U.C.R. 134.

Form op Afftoavit of Sebvice.
In the High Court of Justice.
The King v. A.B.
I. of the of , in the County of {fill in

occupation), make oath and say:
1. That T did on the day of A.D. 1ft , personally serve

CD., thp police magistrate (or. jufitice of the peace) named "in the
notice now shewn to me marked Exhibit A, with a true copy of the said
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notice, by delivering to and leaving with him, the «aid (M).. |ier.„nally

!_.„.„. .k ?; . '° "" County o(
, on the .aij day a truecopy o( the said notic?.

.. ^i
^''*' ' *?' P'w«nt at the trial and conviction o( the aaid A.B. for

tbo olTenc. mentioned in the said notice, and I personally know the person
>o M'v«<i by mo as aforesaid to be the said CD., police raagi.lraw (or,
justice) by whom the said conviction was made (or a, the Sin «ro» l«steunns the meaits of idmli/iciilion of the magiitrate or imiice]

Sworn, etc.

The affidavit will be ins fficion' unless it identifies the justice
or justiees served as the convicting justice or justices : Re Lake
42 U.C.K. 206; R. V. J. J. Shrewsbury, 11 A. & E. 139; R. v. J.
J. Lancashire, 11 A. & E. 144.

The service o£ the notice is the first step to be taken; and
it is unnecessary that the affidavits to be used on the appli-
cation should be sworn or filed before giving it : R. v Starkey
6 Man. R. 588, 7 llan. R. 48i). If the conviction in
question has been affirmed on appeal to the Sessions,
the justices of the Sessions must also be served: R v
Ellis, 25 U.C.R. 324; R. v. Peterman, 23 F.C.R. 516: ee R v
McAnn, 4 B.C.R. 587, 3 Can. Cr. Cas. 110. The notice is a condi-
tion precedent to the application, and th» court has no jurisdic-
tion to grant certiorari unless it has been given : R. v. lIcAllan, 45
U.C.R. 402

;
and service on the justice of a rule nisi for certiorari

returnable six clear days or more after service is not a good
substitute for the notice; Re Plunkett, 3 B.C.R. 484; 1 Can. Cr.
Cas. 365; R. v. McAllan, supra,

A notice given of a previous unsuccessful application, does
not enure to the benefit of the defendant on a second application,
but a fresh notice must be giviii : R. v. McAllan, supra.

No notice is required of an application by the Crown or by
the prosecutor: Paley on Convictions, 8th ed. 451.

AppUi»tion for Certiorari.

By 13 Geo. II. ch. 18, sec. 5, the certiorari must be applied for
within six calendar months after the conviction except in those
provinces where some other period is prescribed by Crown Rule
as above stated.

Great delay has been held, in New Bnmswick and Nova
Scotia (where the Imperial Statute is not in force), to be a
ground for refusal of the application: Ex p. Kyle, 32 N.B.K.
212: nnless the delay is acconnted for: Ex p. Long 27 NBe"
495: see also R. v. Nichols, 24 N.S.R. 151. Tinder a similar pnv
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viaion in England it was held that the xix months was to be com-
puted from the date of the conviction if there had been no ap-
peal, but if an appeal was taken the time counted from the hear-
ing of the appeal: Paley on Convictions, 8th ed. 457(6). And
when the applicant had filed the affidavits and had done all he
could to make the application on the last day of the time limited,
but there was no judge in Chambers until the next day, the ap-
plication was granted un that day: H. v. Allen, 4 U. & H. 915.

AJIdtTiti for Certionii,

The applieation fc- certiorari nm.st be supported by affidavits
shewing the grounds of it: see 1 Can. Cr. Cas. 156. But if it is

applied for by the Attorney-General on behalf of the Crown
or by the prosecutor, certiorari is granted as a matter of right
and of course, and no affidavit is required : Re Ruggles, 5 Can.
Cr. Cas, 163, and see Crown Rules mentioned above pp. 3, 4. R.
V. Boultbee, 4 A. & K. 49S. Neither are the restrictions as to
time of applying, nor notice, nor recognizance applicable in
such ca.se: Paley on Convictions, Sth cd. 451.

The affidavits mur* be entitled in the court: Ex parte Xohro.
1 B. & C. 267: R. v. I'l -mpton, 37 W.R. 334; and need not be
otherwise entitled; bi.. are unobjectionable if headed "In the
matter of," etc. : Breeden v. Copp, 9 Jour. 271.

A copy of the proceedings must be produced nnd verified by
affidavit

:
or the affidavit must shew positively that a copy could

not be obtained, and must disclose what the proceedings were;
otherwise the application will be refused: Ex parte Emerson
(X.B.), 1 Can. Cr. Cas. 1,56. and notes thereto; 33 N'.B.R. 425;
see R. V. Wells, 28 N.S.R. .547. The affidavits for certiorari or
habeas corpns cannot be sworn before the prosecutor or his solici-

tor: R. V. Harsh, 25 X.B.R. 370. The statutory requirements
must be strictly complied with, and where a local statute required
that on the application for certiorari to remove a convietion
under a provincial law an affidavit of the defendant should be
filed, the want of such affidavit was held fa.nl tn the application,
when the matter was within the .iustice's jurisdiction : R. v.

Stevens, 31 N.S.R. 125; R. v. Bigelow, 31 N.S.R. 436 and cases
cited.

Affidavit fob CERTroBASr.
Verifying proccedinfffi,

Tn the HirIi Court of Justice.
The Kinft v. A.B.
I . of the of in the Tounty of

{occupation) . make oath and say:
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lively Jb?bi,;''A.''ri."„d'rs„,"';r*' ?•''"'""""'» """«< '"p*-

origin,]. „.^.,TveTv
'"''" *"""«" "™ '"" ~1"" "' lh« "«iJ

n,y ^i,.S"J, ii^'^r c:,;i'7.i::'s,";r:^;li iir"-'
'?"""• " • "-

li»n,l, ..f th, ™1J k„|«.,- ,,( l,",a™| L „;?''"' '"'"''''"'•''' "r '" "">

lh« ,»i,l oonviotion). ' ' "'"' ''" " "'"imitte.l unSpr

n,itmen!,mrrkTexh![,i,T''»'hl, ','','":;','"''' '"
I'",

"»''' ""™'" "' ™"-
tl,e .aiJkMpcr?und\"i;i "/;/';:'';,""«''''''

'''r'™'
'" ""> l'""J» »'

rant of con,mit„,™l.
'•'^ " " '"" '"l'-' "< "" -»M oriRinal w.r-

Sivoni, etc.

...rin T,'"'!'^ f/u'
'"•'"•''"'"'*" '"f"'-- the justice cnnnot be pro-cured^t shouM be stated in clear and positive ter„,.s what eflorts

b, 1th? TV" P^'^''^^*'"'"' and tbe reason why they oann^

Afudavit by Defexdam.
A'awie heading an above.

f.. « writ „, c.r,i„,.ri i„ ,„i, oa. ."Vgiti'lw.";^ >'
/'a-'!';,: J'^^,".™.';'?,"

Application—To Whom Hade.

The application for eertiorari (which may issue on an ex parte
application, Syn.onds v. Din.sdale, 2 Exeh. 533), is made in
;>:m,n,, to „ jmkr,. „f ,h,. Ili^h ,„„,, i„ elm,,,!,.,..; i., M,,,

'„;"
It must be made to the full court and by rule nisi: R. v. Beale

"urrfo
''''' '" ""'^'! ^"'"""ia to a .jud.e „f the Suprem

Court, for summons to shew cause, unless otherwise ordered-e™v„ Rules. 1896. a,„c. p. 3. R. v, T„.,.he, S Can. Cr STs.'
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In th« Nigh Court of Juitire.
Th* Honouniblp Th* Chief 'fniitifv

OM>a roa Cebtioiaii.

TuMilltjr, tht
daj of , A.D. 10or Th« Konoiirable Mr. Juiticc

In Chtimbers.
Th« Kii.,'F affBlnit AB.
1. I'pon U^c application of the Hid A.B. upon reading the »ix daji'

Dotice served herein, ind the ntTlilavit of M>rvice thpreof. upon
, Ksqiiire. the p»iliee magi«tratp (or jufttlce of the peare)

therein nam<4l. and upon reading the affidavit o[ AIimI. and
the exhiliitM therein referred tu. and the other pnpera filed on behalf of
the Haid A.B. upon this motinn, and upon hearing what wnn ntlegnl tiy the
tolicitor (or counsel) for the said A.B. and for the proMwutor K.V.. and
iiIm> for the ctinvicting ur I'oinmitting magittratf inn the caar muy be).

2. It is ordered that a writ of certiorari do isxiie out of thin Court
directetl to CD., Ksq., police magistrate (or one of HIh Majesty's juatiees)
for the County of , and also to , Emiuire, the clerk of the
peacf for the County of (as tht cant moy be}, to remove and re-
iiirn into thin Court all and singular the information, process. dei>os{lions,
evidence, minute of adjudication, conviction and all other proceeding)*, and
all things touching the same, had and taken againnt the said A.B. before
the said magistrate {or justice of the peace ), upon the information of

for that the said A.B., at the of , in the County
of . on the of , A.D. 19 , did unlawfully (Arif get
out the chargi}).

Clerk in Chambers.

Beeoffniiaiice.

Hy Code s. 1126 the court having jurisdiction to quash con-

\JL'tiun8, et('., \* authorized to make a nile requiring the defen-

dant to enter into a recognizance or to deposit money as security,

as a eondition preeetlent to a motion to <|uash a irnnvietion ur tuiy

proceeding brought up on certiorari. No such rule has been
made in Ontario, since the Criminal Code was passed ;* but under
the Dominion Statute. 49 Viet. ch. 49 sec. 6, which on the pas-

sing of the Criminal Code was re-enacted as sec. 892, (now 1126),

the High Court passed a general order on 17th November, 1886,

as follows;

—

*'No motion shall be entertained by this Court or by any
Division of the same, or by any judge of a Division sitting for

the court, or in Chambers, to quash a conviction, order or other

proceeding, which has been made by or before a justice of the

peace (as defined by the said Act), and brought before the court

by a certiorari, unless the defendant is shewn to have entered

into a recognizance with one or more sureties in the sum of $100
before a justice or justices of the county or place within which
such conviction or order has been made, or before a judge of the

county court of the said county, or before the judge of the

Superior Court, and which recognizance with an afRdavit of the



cmioiiku. U
due e««ution thereof .hall be filed with the registrar of the
«.urt in which ,ueh motion i. made, or in pendinu, or unic™ the

made, with or upon the condition that he will pro«ecute ouch
certiorari at his own cost and charges, and without any wilful
or aflTecte,! delay, and that he will pay ,he pon«.n in wh,>so fav-
our the conviction, order or other proceedinR is affirmed, his full
c«.ts and ,.l,„r„eH to b,. taxed according to the course of the
court in case the conviction, order or proceeding is afHrmed "

being rcpa»,.,|: R.i,t 1 sec, 20 (a) ; R. v. Robinet, 16 P.R.

Supreme („urt of Hritish Columbia, 27th April, 1889 heamount to he *inO: ,,.e R. v. Ah (Sin, 2 B.(;.R, 207- and so in

y S B Ho"'
!*' »!""""* to •« «200: see Mclsaac v. McNeil, 28

Tone ,R«Q
' '" " "'"''" "'"" '" "" ^''^^'T-. dated 8thJune 1889, requiring a recognizance in $.300. or $200 deposit

„™ j" "'" '" "'"'' "Pfs^'y made applicable to certiorari

EH7»MT,T'",n™''r'."'
"''""•'^ asainst Ontario laws byEdward VII. (Ont.), ch. 13, sees, 3, 4.

In the High Court o( Ju«tice,
The King v. A.B.

1. .K^ " ""«'">'»'-«l that on the day of » n lo

{^!.e' Kio^lorif-'ott'XtalTnfr?'"? '^"'' '"'""'' ^" ""»'
Dominion, iSvord the .m, kII^v..''.. '"';"'! ""'' «'" M«je»ty'» other

i.iv„ to'o'wV o" ^rzt>.„ the -K'ir'^r"'""' ri -""-^'rd th.m!
of Canada to ti l™ied3"fJjr g^d"* XlZ^ 1 *h"" °', ''""" "»""'
Hi. Majesty, „«. upon'^nSnTha '

i "h?L,'or™1d AB '^It^" ,f
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affirmed, all his or their full eoste and chargea to be taxed according to the
course of the said Court in case the said conviction is affirmed.

Then this recognizancij to be void; otherwise to remain in full force
and virtue.

Taken and acknowledged the day and year
first above mentioned at the
of aforesaid, before me.

R.S. (seal).

A.B. (seal).

E.F. (seal).

G.H. (seal).

A justice of the peace in and for the
County of

Witness to the execution by the
pnrtieii and justice above named.

M.N.
This recognizance must be taken before a justice of the peace or

niagistiate, or before a judge for the County or place within which the
conviction has been made, pursuant to the rule above mentioned, or before
a judge of the Superior Court. If it is takra before a justice in another
County the application to quash cannot be entertained: R. v. Johnston, 8
Can. Cr. Cas. 123; H. v. Robinet, 10 P.R. 40.

One surety ie sulDcient if he can qualify in the amount mentioned.

This recognizance may be estreated and enforced in the man-
ner prescribed by Code 1096.

In analogy to the general practice in the High Court, the
sureties must, in Ontario eases, justify in $100 over and above
what they are otherwise sureties for (or the affidavit must
negative the fact that they are sureties in any other matter, if
such be the case), and also over and above their other liabilities:

E. V. Robinet, 16 P.R. 49, 2 Can. Cr. Cas. 382: but see R. v. Ash-
croft (N.W.T.), 2 Can.Cr.Cas. 385, in which it was held that in
the N.W.T. it is not necessary to negative the sureties being
securety in any other matter.

A cash deposit may be made with the registrar of the court
in which the motion is made according to the requirements of the
above Ontario rule, or any rule in the other provinces, in the
place of a recognizance. The deposit need not be accompanied
by any writing stating the conditions on which it is made : R. v.

Davidson, 6 Can. Cr. Cas. 117.

The security or deposit must be filed or deposited in the court
in which the motion to quash is made and before making it, and
cannot be put in pending such motion; but it is not required
before certiorari is applied for. If it be delivered to the justice
and filed in court with his return to certiorari, that was held
sufficient: R. v. Cluff. 46 U.C.R. 565, in which case the practice
and procedure are fully stated : see, also. R. v. Robinet, 16 P.R.
49; R. T. Ashcroft, 2 Can. Cr. Cas. 385.



UKKTIUBABI. 23

An affidavit of justification by the surety or suretii-s is neees-
8">y: K. V. Ricliardson, 17 O.R. 729; R. v. Petrie, N.W.T.R
vol. 1 pt. 2 p. 3. The nile nisi to quash the conviction was
quashed in these cases for want of a sufficient recoRnizance or
deposit; but fresh security having been put in pending the pro-
ceedings, leave was given to issue another rule nisi. In R v
Abergele, 5 A. & K. 795, an adjournment was made to perfect
the security

; see also R. v. llcAIIan, 45 U C R W
In Melsaac v. McNeil, 28 N.S.R. 442, however, it was held

that the requirements of the rule as to filing affidavits of justi-
fication are imperative, and where they are n„t complied with
the judge is bound to give effect to the objection and dismiss the
application

;
and that leave to file the affidavit pending the motion

to quash cannot be granted.

In the mlh'co'urtolTJi"
"'"""="""' " SU.ETT.

The Kinpr v. A.B.

icJ:^fon°LZ oath .„d „;?
'" "' ^°"°'^ °'

2. That I am a freeholder (or householder residing at No St

-I Ti°t T °' . '" ">* •"*•' County of

JnyotheTmati:,'"' ' '"" "°" '"""'• " "" "''* ' »" """. -• ">^"/J^

—H f,7V,'.T ""' "";' "" ""'"''' '" '"y P«'«"" "MDt in this matter

dona";, 1^^.7 ?"''="^-^'Mr^;^

ts^oif. .0 tt\^.?u?o?i:,;r " """doi.ir
""' "' --=- "-

Sworn before me at the i

of in the
J

X. p
County of on the

f
lay of A.n. 19 . J

Signed; O.P.,

A Commissioner, etc.

The affidavit need not shew residence of suretv for any speci-
fic time: R, V. Burke, 7 Can. Cr. Cas. 538.

If there arc two sureties, a second affidavit similar to the
foregoing will be made, and in that case each may justify in
»50, so aa to make up the $100 required.

As to the sufficiency of the affidavit of justification: aee R. v.
Burke, 7 Can. Cr. Cas. 538.

I

~

/•I
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I
I'M.

It has not b«n decided whether there must be a dewription
or statement of the property on which the surety qualifies, but
it is submitted that it is not required: see Tidd's Prac. 242, 267;
Short and Melton, 662. The Crown may question the sufficiency
of the sureties by affidavits in answer, though there is no right
to cross-examine the surety on this point.

Form or AmoAviT or Exkcutiok.
In the Hiffh Court of Justice.
The Kinjr y. A.B.
I, M.N., of the of in the County of

{(wcupaiton) make oath and say:
1. That I wa» permnally preaent and did see the hereunto annexed

lecognliance duly si|^e<l, sealed and executed by A.B., and E.F. and O H
the parties thereto, and by R.S., the justice of the peace for the said County

• before whom the same was taken and aclcnowledxed.
2. That the said recognizance was so executed, talcen and acknowlednd

•t 'he of in the said County of
3. That I know the said parties and the said justice.
4. That I am a subscribing witness to the said recognixance.

Sworn before me at the \

of in the County I

of . this

A.D. IS

in tlie County
day of

T.U..

A Commissioner, etc.

tinder the Nova Scotia Crown Rules an affidavit in any form
verifying the recognizance sufHces : R. v. Burke, 7 Can. Cr. Cas.
538.

The Ontario Crown Rule (see ante, page 10) requires "an
affidavit of the execution" of the recognizance," and the Court
will not entertain an application to quash a conviction without
such affidavit: R. v. Ah Gin, 2 B.C.R. 207.

No recognizance is required on an application made by the
Crown or the prosecutor, see ante. p. 8.

It is to be observed that by Code 1126, and the Ontario Crown
Rule above mentioned the recognizance or deposit is only required
in the case of a conviction or proceeding "broucrht before the
court by certiorari;" and it has been held that if the conviction
is already regularly on the files of the court, as for instance, if

it has been filed on a motion for bsbeas corpus under a cer-
tiorari in aid of the latter writ, or if it has been returned by the
justice to the clerk of the court under the provisions of a sta-

tute requiring such return to be made, then there is no necessity
for a writ of certiorari to bring up the case for the purpose of its

being reviewed and the conviction being quashed : R. v. \, ehlan,
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45 U.C.R. 396; R. y. Nunn, 10 P.R. 395; R v Allen 4'5 IIPB

Zn «.u?;e<rr;r"'
''"""'"^- ^-^"^ the "o„°; * i„n*ifdDeen returned by the justice under Code 757 or 793 fn th.

X^^ilt^'^^r ''T- " "- "eld ,Lra m„t:nt

fiir.rVVd' ^™"^ betrrrnzrd;;etri:requisite: R. v. Rondeau, 9 Can. Cr. Cas 503

vi„„
" !t*

'"'•°^''" "* "P'"'"" '° ">« "ases in different Drovrnces on this point. The cases, in addition to tho^ a^eJ^.T
iT^f^'-.^- ^- ^™"'*y' "S'U.CR. 227; E. V Levtoue 30

is D^virn't "^K*"
'""""^"* «PPl™ti»° for certiorari wh' -i

l.'^rrt '^ "•* ''**•"''' " G™- ". ""d required by thecourt before a conviction can be quashed, seemsdeal to be

h vrnT 'noTc7 T\r™"'=\" """ ^"^'- would ^therwi's:

h^^»•n^,
"' "* mtended proceedings by which

quashed- rT'p/" "Nr'"" '^ the ^nvfction tquashed: R. y. Peterman, 23 U.C.R. 516. It is alsoargued that the effect of allowing an application to temade to quash a conviction which happens to be filed in the officeof the person who is the registrar of the court, without requiring

t^ ahl orr"^T"' """^ "-entioned, would open the way
to abuse of the procedure of the court, and an avoidance and

™t v^ ft»"t n"*"" r%"''"'^
'""""'''"' "y f" statute and

mad;wki;o,Ah
'PP''"*"™ to quash a conviction should bemade without the previous notice under the 13 Geo, 11.. or CrownRule, and without fitting security for the costs; the former depnving the justice of his right to rectify a technical er™r in aproper case; and the latter depriving the pro.sec "tor andjnstleof the security for the.r expenses which is provided by law

It may also be noticed that it is questionable whether a eonVIC ion on file in the office of the person who is also the reg strar"of the court can be said to be thereby before the court, or even

Z}t t" "K^'
""•":*• f""" ^^ P^P"'*' of a motion to qi^ash itAnd fur her that certiorari in aid of habeas corpus merely brin„up certain proceedings (and not necessarily the whXord?for the information of the court: R. v. Xunn, 10 P.R 395 a

W
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whereas the scope and eonseqm'nce of the proceedings by cer-

tiorari for the purpose of reviewing the justice's proceedings and
determining upon the same and quashing, amending or confir-

ming them, is the removal of the whole record and of the cause

itself, out of the jurisdiction of the justice and into the Superior

Court to be determined there upon the return of the certificate

of the same and all the proceedings therein and all things touch-

ing the same: R. v. Hampshire, J. J., 33 L.J.M.C. 104; R. v.

Foster, 7 Can. Cr. Cas. 46 ; and it would seem that the

justice is the only functionary who can accurately, and as a
matter of fact, certify to the court a complete record of them:
R. V. Gehrke, 11 Can. Cr. Cas. at p. 113.

The case of R. v. McDonald (No. 2) in the Supreme Court of

Nova Scotia, 5 Can. Cr. Cas. 270, would point to the conclusion

that until the cause itself and all matters connected

with it, have been brought into the Superior Court by
a regularly certified return by the justice, the court

w'il not entertain proceedings to quash the same: R.

V. ''ehrke, 11 Can. Cr. Cas. 109. A writ of cer-

t'- t»ri will not be allowed to bring up intermediate proceedings

alone, in a case where there has been final judgment; but the

judgment and all proceedings must be brought up for review,

otherwise two or more writs of certiorari might be required in

order to get the whole record before the court : and there cannot

be two writs of certiorari in one ease: R. v. Townsend (No. 2),

11 Can. Cr. Cas. 115.

If a cash deposit is made instead of giving a recognizance,

it is in court for the purposes of security only, and on the ttims

mentioned in the nile of court, and not for any collateral or othe;

purpose; and if the conviction is sustained no portion of the

deposit can be applied towards the fine and costs imposed by the

conviction; but any surplus after pa/ing any costs of the appli-

cation for certiorari must be repaid to the defendant: Wing v.

Sicotte, 10 Can. Cr. Cas. 171.

Writ of Certiorari.

If the conviction has been returned to the clerk of the peace,

under Code 757 or 793, the writ of certiorari must also be

directed to the latter: it is properly addressed to the officer hav-

ing the existody of the papers: R. v. Frawley, 45 U.C.R. at p.

|in.
„,
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be direct^ ?o"ii also ' " ''™' ""* ""' ™t "«»="

who must itheJet™ lifhTr. ' ^"''''^
1° '"^ ^''™'»"

ch. 27, see. 41, Paley S^h "d lo5
'^°<"""^°''= ^ Hawkins P.C.

CoJjr^^oiS^n^^S^^ --'" "^ -^ «'«"

dre^ed/'lfTs'LTllr''! "° '"^ ""'^ '« "h^" i* « ad-

^e served ..,h'ZZZSJ^.^Z^'J:-^^ -'" -"'

its letrrrtHrtratl^-r ' auioHtTCL ti.e of

further be done upon the writ /WdB^tth: T " '"'"'''»

amount of the fine (if L7«L1a a ^ •
' ^"""='' "^^ "^ ^e

complete M^Jnl^Z^'Z^ 'Z^ S,e"'"/."
"'"™ '"^

upon the execution of w»rr.lf •'
. ° ™' •"*» °° «««=«

hands, and in oour"e of Si^nrT""'^ "" "" ™''^""'>«'»

to sell under distress warrrn"!^,"'"'; '"^ '" ""^ P™-^^^
R. V. Nash, 2 Lord EavmonTggO '

"' "'"""^ ""^ '^™'l ""^

n.enl •: sretVLtdtlh^ a"' ^rT""" "^ ™-«-
if the proceedings are h»M t! I

'PP''""".™ '"'' certiorari, and
R. V. Cnner;';rCan Cr! Cas 325

"""'™" "'" "" "'"'^<' =

Betnm to Writ.

"Ti . 'J"'"^ ™ Writ or CnmoEAHi

"

CD.,

I CD „r th!™"""' V " -""f*"' " "" ^?'J"
°' "" '^*"-

Ihs jartl«,;„f the pe,M of our Soveieilli Wd^Z'-K-"' . • "« <"
tta peaoe within the »»id County of "^.t^ ,1 'J"" "^'"K' «»«l)!ue<l to keep
offences committed in the ,„id county bv rirto. o?'fif'"' "'t'"™!™ diver.
to me delivered, do hereby certify uSo Hi. M.Lt '.""'n^'' "' ^'Morari
J».tice for the Province of Ontario, the rL^S'^t^J" P.'f

^'«'' "o-rt of
2—MAO. KA». "" '""™ "' conviction with the in-

i^
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liTi'W

'J^

formation, Bummoiu (or warrant to apprehend) and the depositions and
evidence and minute of adjudioation and all proceedinsB taken before me,
of which mention is made in the said writ, together with all matters touch-
ing the same.

In witness whereof I the said CD. have to these presents set my seal.

Given at the of the day of .A.D. 19 .

CD.
J.P. [Seal].

The return must be under seal: 2 Hawkins P.C. ch. 27, sec.

70;Paley, Sthed. 315.

The originals and not copies of the conviction and other pap-

ers, are to be annexed, with the above schedule, to the writ of

certiorari and returned along with it and the recognizance or

deposit above mentioned : Askew v. Hayton, 1 Dowl. 510 ; and in

Ontario are to be transmitted to the registrar of the High Court

of Justice, Osgoode Hall, Toronto.

If the conviction has been returned by the justice to the

clerk of the peace, the above return will be made by the latter.

Upon being served with the writ of certiorari the justice of

the peace or magistrate must make a return to the writ, even if

the papers have been filed with the clerk of the peace, in which
case the followiiig form of return may be used :

—

The answer of CD., the justice of the peace {or police magistrate)
within mentioned.

The execution of this writ appears in the schedule hereunto annexed.
CD.,

Justice of the peace
{or police magii;trate).

Schedule.
I. CD., justice of the peace {or police maffistrate ), to Our Sovereign

The King, do certify that before the coming of the writ of Our said Lord
the King, to me directed and to this schedule annexed, to wit, on the

day of , A.D. 18 , an information was laid on oath by
against A.B. charging him with {state the charge), and the said

charge wttB laid before me as such justice {or police magistrate), and the
matter of the complaint was enquired into by me, and the depositiona of

witnesses were taken.
The Crown was represented by , Esquire (County Crown

Attorney, or as the case may he), and the prisoner I^ his counsel.

Esquire (or as the case, may he).

At the close of the examination, and upon hearing counsel for the
Crown and counsel for the prisoner {or as the case maif he), I did duly
convict the Raid A.B. and prepare and sign a record of conviction of the said
A.B. {or I did by warrant in due form of law) commit the «nid A.B, to the
common gaol of the County of , there to be kept until he should be
thence delivered by due course of law {or aa the case may he. describing

ihe proceedings taken). The said warrant was sent to the gaoler with the
said prisoner {if such he the fact), and the information and depositions

were afterwards and before the receipt of the said writ by me sent and
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jj
A""! ">'« i» ny return to the .aid writ thi. d.y „, ^p

T ., .
'Seal].

Justice o» the peace.
!<" IJolice magi.tr«te).

notion to Quaih Conviction.

• application is to bfmade '.d the f„ir"'
""^ ^'"^ ""'""^ ">"

be filed; ' ^ ""^ ^'lowing motion paper is to

In the High Co'™°t .fuX""
'^"""^ «>- R™ Ni„.

Before the Court )

J
>ron(iay the

The Kinfif v. A.B, AD. 19
day of

rthj;L?r:^t«i^^ ';he^-;TJ tZr?tS -ilr—.t^-.Jt'u.'

upon notice to them of ,u,-h order to be irfv. * ',",? ^'^^ '*'" '"/<>™nnt),
ca,«, why the oooviclion of tl e 7nid A B^Tf" ^th

™,"'"'«''!""''-''' «° ''"'^
E.P. for that he did „e( o„( (*« o»„7.'„,'?" Jif'

'"'"™»>i"n of the said
be quashed with co,t. upon the folIowin„ VJ '*« <»'»m<'«'o»

) . should not
ground,.) I' Knowing, among other grounds: (Stale the

Of counsel for the snid A.B.
Hole Nisi to Qbash Comtiction.

'" 'l"^. H'K'' Court of Justice.
Ihe Divisional Court.

The Honourable Chief
Justice.

The Honourable 5[r
Justice.

The Honourable Mr.
Justice.

The King v. A.7!.
1

^j
^'y, the day

•"^""°"
t"-^',-"th?TetrV"of'''c."D':;
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EMuire. ju.tiM of the pence (or police magUtrate. (or llie of^
, or the clerk of the peace for the County of "

'?'"Z,
may he), to the »ld writ and the paper, there o attached, •»<"

•|^,4)

'-srSvrro'fiJrtr^c^Lrannu^onro i.:^:tL 'u°;:"i^Si

ZS^i^^^ ...ire, i-- «-- ;^-^- -fe
ntA't^i. order, to 1» given .g

the™ rc.P»«'.'y^,*«>\rthc for..

'nc^n, or »roJn thereafter a. c«un.el can •», •!"'-'»„'^'""
'J;;' fJf.J^

0«goi,le Hall, Toronto, .hew cans, why a c.-r am «™™''""
"^"J'^t „n

";"r^?aii"Fr l^rVS r,.

'

a'k ^^rvSed^r'^thrt'p'S
^L''U"' <S- i» r*'/Sio?.' n , ,.

and. which ..id -v.ctton >>». h«n r.

mored into thi. court under certiorari should ""«,>». I"""'""'"'' """'

"nThe following ground., .mong.t other,: (Sc< °»^ '»« '™'*»*'-

'

On motion ofMr. , of council for the M.d A.B.

By the court.
Registrar.

The grounds of objection to the conviction or proceeding need

not be stated in the rule nisi: E. v. McGregor, 10 Can. Cr. Cas.

313. But it is usual and proper to so state them.

Froceedingt to Qnaih Certiorari.

The objection to the want of the six days' notice mentioned

at p 5, ante, or other objection to the proceedings to quash a

conviction should be raised by the prosecutor or magistrate by a

substantive application to supersede the certiorari; but that

course is not essential in some instances; and the objection may

be allowed to be raised on the return of the motion to quash the

conviction. Objection tor the ground of defects of form or of a

trifling or technical nature in the proceedings to quash will not be

allowed to be brought up on the motion to qua.sh a conviction
;
Mid

a substantive motion will be necessary, so as to give an opportunity

for ordering an amendment, if proper, and upon proper terms;

and that is generally the proper and necessary course to take
:
R.

V. Davidson, 6 Can. Cr. Cas. 119; R. v. Fordham, 11 A. & E. 73.

But if the defect is a fundamental one. it is not too late to

bring it up on the motion for rule absolute to quash the convic-

tion- R v. McAllan, 45 TT.C.R. 402, distinguishing R. v. Levec-

quc 30 U.C.R. 509 ; R. v. Davidson, 6 Can. Cr. Cas. 117
;
R. v.

Hoggard, 30 U.C.R. 152.
.

So objection to the certiorari on the ground that the securiRr

- required is defective or has not been properly given, should be

raised by a substantive motion to supersede the writ of certiorari

:
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R. V. Cluff, 46 U.C.B. 565; and see Re Bi»hop Dyke, 20 N S B
263; B. V. Porter, 16. 352.

i- J-
.

on.

Care must be taken, not to do anything which would be held
to be a waiver of an objection (for instance, of the objection
of absence after six days' notice required by the Crown Bule), and
either a substantive motion should be made to supersede the cer-
tiorari, or the justice or prosecutor should cause notice to be
served that he will take the objection of want of six days' pre-
vious notice or other objection on the return of the motion to
quash the conviction. Should he not do this he may, by acquies-
cence in the motion or by delay, (such as allowing an adjourn-ment to be ordered without raising the objection), be held tohave waived it: R. v. Whittaker, 24 O.B. 437; following E. v.
Basingstoke ^ L.J M.C. 28; and distinguishing on this point
B. v. Me.Mlan, 45 U.C.R. 402. In the ease of R. v. MeAllan it

pre'crfen. Id'l'^
'"/.';^'' ""*""' '" '"^ ^™«-™ " <=-^ition

thfl •
" ''"?' ^ "'°" ^bstantial defect;" and that ifthe objec ion were only to the recognizance required by the High

L, I • ''y .«"«»'"? a new recognizance to be given andenlarging the application for that purpose; but the want of thenotice could in no way be cur-d or waived.

But in the more recent case of E. v. Whittaker 24 B 437

J

was distinctly held, that it might be waived. Great dL'ntaking objec'ions to the certiorari proceedings will be consideredas waiving them= B. v. Davidson, 6 Can. Cr'las. 117. and notes

Quare whether the truth or falsity of a return to certiorari

N.S.R ISl."*
"'" '^ " '""''™ *''^™* "= K™

.

nSs 24

Ji'*'*

W

•i

Form or Notice that on the Motion to Qoasb, ait OaiixmoN wili. »TAKEN TO THE CEBTIOBAU.

In the High Court of Justice.
The King v. A.B.

.h„,.Jt'"' ^".'*„""'u'''^" *« ""'''™ ^ IMsll «he conviction of vou theabo-e n„„cd A.B., objection will ie taken on behalf of CD. ?hc prSuto?
? .. . ,. . ' '™ convicting magistrate or justice) that thrwrit

^IxX;';"
^"'''".'"'' 'hf. return tber«o are invalWor he touJi SJ

t™t^ TortfslirT?wo"oV rt""
"°' .?*""• '" "" '•'• ""Viewing ma^"'

,.f the .on ?mt^; L ,S ]" """"^''."K J"'"™'. « '*« r«,e may S)
.' ™ IPP'"?''"" 'O' the Mid certiorari, or that the recoimiijinne fliil
.s msufflcient, for the following reason.; (stating the oJiSnTo" stl.?
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:

I! 'li

, in the County of

ins any other grouDda od which it i« cont«nd«l that the certiorari it in-

Talid).
Dated, etc.

To the Mid A.B.
E.F.,

Solicitor for the uid CD., proeecutor,

(or G.H., the magistrate or jiutice above named).
If a lubHtantive motion to tiUperHede the certiorari it made, then in-

atead of the next preceding notice the following forms i^ihy he used:

—

ArriDAVIT IN SUPPOBT OF AIOTIOK TO SurSUEDK CKBTKHUBI.

In the High Court of Justice.

The King v. A.B.
I , of the of

, malce oath and nny:—
1. That I nm the pronecutor (or the magistrate or justice aa the eaae

may be) named in the writ of certiorari issued herein, a true copy of

which lA now shewn to me mnrked exhibit A.
2. [If the objection is that the notice wnn served on the mngistrate less

than six clear dayii, state the facta clearly, and shew when it was served,

and ni'gativing service for six clear days as required by the 13 Geo. II.

If no notice was served at all on the magistrate, state the fact. If the
cop^ of notice served is claimed to be inKuincient in form, the copy of

notice should be verified and marked as an exhibit. If thi> objection is

to the sufliciency of the recognizance, or of the atTiditvit of execution, or
justitication, or in form or substance or manner of execution, state any
facts necessary to shew thii^. If the objection is to the sufficiency of the

sureties shew this, and state fully the means of knowledge of the deponents,
and what the sureties' property, if any, is worth. If the application is

made on the ground of delay in prosecuting the writ of certiorari and
in moving to quash, then set out the proceedings taken and the facts

dewing that there has been laches and undue delay.]

Notice of Motion to Sufcbbede Ckbtiobabi.

In the High Court of Justice.

The King v. A.B.
Take notice that a motion will be made on behalf of E.F., the con-

victing justice (or magistrate), or on behalf of CD., the prosecutor herein,

before the presiding judge of this .-ourt in Chambers, at Osgoode Hall,
in the City of Toronto, on the day of , A.D. 19 , at

ten o'clock in the forenoon, or so soon thereafter as the motion can be
made for an order superseding or quashing the writ of ceitiorari issui'd

herein, and succeeding the order therefor, and for the return of the con-

viction and other proceedings and papers to the said convicting justice

(or magistrate), or to the clerk of the peace for the County of ,

on the ground that no notice wa:* given to the said magistrate six clear

days before the application for the said writ, as rcquirnl by the statute
in that behalf; or that the notice was insufficient in this that
{Mtting out its defect) ; or that no reoc^nizanoe was filed aa required by
the rule of court; or that the ref^tpiiEance is insufilcient. or was not duly
entered into and executed, in thi' at (setting out defeeta) ;

or that the sureties named in thi. .»iid recognizance were not possessed of
ufflcient property to justif;p^ as "uch, and were not worth $100 over and
above what tney are otherwise sureties for, and over and above their other
liabilities, (see Re Robinet, 16 P.R, 49); or for want of proaecution and
delay in prosecuting the certiorari on the part of the said A.B., within
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-Id if™j."'i'1„''j.t''r„',';''''', • "»' "-Ml, .„d for .„ order th.t th.

thi. .ppliMtiOD, or tor .uch JunhJr or Xr '"''' ''*"°° '<" «""°'"i «nd

f«^i„« ..d pap.™ h.r.i^
"'"'"• "'""° "'""^ "> •I'd tb. ortr"

D'ted tliii d,y „f'

To the laid CD. and
E.F., hii loUcitar.

A.D. 10 .

O.H. Solicitor tor the .aid prosecutor
(or convicting magiWrate or juatlce)

tertain a second applicatL for fhL h V™''
"'''•'''^

'<> »"

Serrice of Bui. Hw, to Qnash Conviotioa.

Kotioa for Knle, Abwlnte

Court rr.Jilmen^ar'.h'Tr ?'? "' '^^'''^^ <" '"e High
for the arVrmi^al otTc R%t^ "ll^

"" '™^ ««^
«*fned by counsd AouMbe filed 3 th

'''?''"™ P^^^'
motion paper wili be simil». L t V\ *'"' '"''K"^'™''- (The
for the ^fe nTanlplB) *' "'"^ "" "PP'^^'ion

tiorr'i'';er„;'i'„™' t:rfror:r 'v'* » '^'"™ *» =-
H. V. HurIbnrt%6VsTl23,2Can'. cfcaf331"'

""""""^

Ruu. Amol™ q^^boo Con„ct.o».

'

IB the High Court of Justice.

The Honourable the
Chief Justice of the
The Honourable
Mr. Justice
The Honourable
Mr. Justice

Monday, the
day of

A.b., i« .

'i
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TIm King •(•llut A.B.

1. Upon tha application of A.B. upon reading Um rula niii Imu«1 on
<M dajr

, A.D. ID , and tiM aOdaTit o( lantloa tlwra-
of, tbo writ of cartiorari, dated tlie dav of . A.D. !• ,

tin ratun: of tlw laid writ and tlia papera thareto attached, and tha
raoogniianea filad, and upon haaring counacl for tha proaacutor, E.F., and
for tha appallant, A.B., and for CO., E«|Uire, juatioa of the peace (ur

5°1 "^Sj"'*''
'"^ "" °'" *PP~''°« '" "" ••'"' *••* <" ''•'• although

2. It ia ordered that the conviction of the laid A.B. by CD., Eaquin,
juatice of the peace (or police magiitrata) for the of
on information of tha laid E.F. for that |nl out Ike cAar^) be and the
aama ia hereby quaahed {and if co*U are ordered) with coat* to be paid
tiy the aaid to the iaid A.B.

3. And it ia further ordered that the aaid A.B. he and he ia hereby
diacharaed from cuatody under the warrant of commitment laaued upon
tha aaid oonriction.

4. And it ia further ordered that no auoh action aa ia provided for by
aeetion 1131 of the Criminal Code of Canada, and by the Reviaed SUtutea of
Ontario, chapter 88, aeetion 11, ehall be brought againat the aaid CD. and
£.F., or either of them, or any person whomHoever.

On motion of Mr. of couniel fur aaid A.B.
By the court.

Registrar.

The court on quaahing a conviction has the right to impose the
condition that no action shall be brought against the justice or
officer, Code 1131, Ont St., 1 Edw. VII. eh. 13, sec. 1, but the ap-
plicant may accept or reject this condition ; and if rejected, the
court, may, if it sees fit, for special reasons and in the substantial
interest of justice, dismiss the application with costs, although it

finds the justice exceeded his jurisdiction : R. v. Momingstar, 11
Can. Cr. Caa. 15, but quare, whether the court being seized of
the whole matter and having the right conferred by the above
statutes, could not impose the condition ipso facto on the appli-

cant; and whether any objection by him was of any force: see

notes in 11 Can. Cr. Cas. 18

Coiti.

The court has no authority under its general powers or other-
wise to award costs to the successful party in cases under Dom-
inion laws; except as against an unsuccessful applicant for
the writ, and that is by force of the recognizance he has
given: see 5 Can. Cr. Cas. p. 460: R. v. Banks, 1 Can.
Cr. Cas. 370; R. v. Bennett, 5 Can. Cr. Cas. 456; B. v. Bowers,
6 Can. Cr. Cas. 100; R. v. Rondeau, 9 Can. Cr. Cas. p. 528;'

R. V. Mancion, 8 Can. Cr. Cas. p. 218; London County



cutiokau.

« l.'..Sl'-E'' '
"' '" <=- ». -» «

« the conviction is affirm^ .t
"*"''' ""'^d "We

1::^"^^^^^^^ Z Z^^- --«ed Whenamended conviction was retard?
*'"'"<''^ ""d affirmed, or an

JO g,ven against the deCaTrv\v«""""™"'
-"«'"

Mli B. V. Highan, 7 E & B^^7 tJ'
J'"ffl'>' < Can. Cr Car

1 Can. Cr. Cas 3M- H f'T?",^''"'^'". 3 B.C.B 4^.
V. McAnn, 3 Can Cr rL '"'"' « ^.C.R. 321. «'
npon which «i,»

^^a*'- P- 120 Th. •
'

.

1 P.„ ^ .^'
^- ^- M'^Leod, 1 Can rfVT' .J' ^^"^"^ 1 Can.

1 Can. Cr. Cas. 405. ' ^"''- ^'^- ^^- W^ R. v. Graham
,

An application by wav of «<.,-•
'I

«ot an appeal within ^he„eanW% n ^ "'''^^ « ^™vi<:tion- P«»eedin.. therein P^SXIh^to^^- --^

! i

,1
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do not apply. Any costs shonld be ordered to be paid to the

opposite party, and not to the clerk of the peace; and can only

be recovered by estreating the recognizance under Code 892, or

by process of the High Court : E. v. Graham, 1 Can. Cr. Cas. 405.

li'!

Hotice of Application for Coitt.

It was suggested in R. v. Westgate, 21 O.K. 621, that if, with

the notice of application for certiorari, a notice was served stat-

ing that unless the prosecution was forthwith abandoned, the

costs of further necessary proceedings to obtain relief would be

asked, such notice would be a ground for asking costs, when the

conviction is manifestly bad, and when it appears clearly unjust

or unfair to put the defendant to such further costs.

FOBH OF SUCH XoncK.
To ( the informant

)

.

of the of in the County of

Take notice thnt hereto annexed and served on you herewith is a true

copy of a notice served on CD., Esquire, police magistrate {or one of His

Majesty's justices of the peace) for the of of a

motion for certiorari to issue out of the High Court of Justice, directed

to the said magistrate (or justice), and to the clerk of the peace for the

County of , for the removal into the said High Court of Justice

of the record and conviction of A.B. upon the ini-^rmation of you. the

said , for that he did on the day of A.D. 19 ,

at the of in t!ie County of unlawfully (aet out the

charge).
And take notice that anient* the said conviction, and the prose"ution

thereunder, be forthwith abandoned by you, and notice given by you to the

Bald A.B., or to me as his solicitor, to that effect with your consent to

the quashing of the proceedings, the said A.B, wilt apply to the court on
the quashing of the said conviction for an order that you pay th<> costs of

the further proceedingi necessary in the premises.

Dated this day of AJ). 10 .

Solicitor for said A.B.

This proceeding can only apply to proceedings under Ontario

laws and not to those under Dominion laws; as there is no author-

ity to order payment of costs by the prosecutor in the latter:

ante, p. 24.

Proceedingi on Befvial to Qoaih.

An order being made refusing to quash the conviction the

registrar of the court is forthwith to return the conviction with

the order, to the justice, who may then proceed to enforce the

conviction ; and it is not necessary to issue a writ of procedendo

:

Code 1127 dispensing with the necessity for that writ

:

R. V. Zickrick, 5 Can. Cr. Cas. 380. If however the
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conviction is quashed even nn ,h
.«»mons was not 'dur serv d T""? """ *'"' *•"«««'•
«ffl«o, and cannot i^ue and / ' '^^ '' '""'""
to be served upon .he same inf^^at on .„;?

..*'''''' ™"""»^
remain on file in the High 0°,,^ 1 "i

'""^ ""^ P^P"" should
ceed when procedendo would have hTl V^i'"" ""'' ™'y P'o-
b" ordered restraininir Wm frl

"''^"'"^' P^Wbition will
B. V. Zickriek, 5 Can Cr Cas ?S^

"°^^ ^ttempt.d proceeding:
taken will be quashed

:
R vFosTe/ 7 r/''?.

'";;'' P'''^'^<''"8«

Death .,P„„o„tor.
'

^"'"'-'
^
^an. Cr. Cas. p. 51.

eon"ctiot?„;''hff:r~„^'r
"h"

"" '""'™-') "ft-

The Eemedy by Certiorari.

thciMurrd';S'",hf p™t7„t^,;° T'™ ""•^ "-p "-"hin
and which prerogative isTspdt, J"!""""

'"™' '"'".nals.

CourtisnotdcpenlntuporstatutoJ' """^ '° "" H'K'"
o mue certiorari appireHhe^etrrtT'Tn'r"'': 7''<"'""'„rity
eeodings by justices and maXtrat^,' »^.

"""y'""™' and pro-
ot a Royal Commission, .nd whether el .""'''J''''

""""""'y
Dom.mon or o^a province :Vv.''ctJ -t'l rj^^s"'

*-"
By the provisions of Code 7qs „ •- -"'^•K- p. 248.

Xni and XV of the Criminal Code ^ -It'o"'""*^^ '" P"'*way to convictions or orders „«/.%! '''^™^' ^PP'^ ™ any
XVI (ss. 77!. etc.): butT; Code 113^,rh"'™'™

.""''-'• P"^
to be quashed for want of form r"™'"™""-" ""t
oom, tr„ent by a magistrate i.^T'. ".'' * '^«'-™"t of
any c.fect whateveT 'f

"
s » .

*". ^ '""'' ^'-^ f"^
defendant was convicted and it

'""' """™ *""" the
a valid conviction to sustain it

?''''™'^. """' *'"<' ''

conviction itself is al«n h.^ i . .
^" ™°'' cases, if the

by the statute Ri'v'Gib'fn' 29'o r'sV""^'*"™' ' »"' ™«d
by the court, the section as'tf Ji.^^- "!"' ™"""' ^e amended

dX'r^c^-R.T^"'- -' -^^ r*jsr R"l^r

(now sees. ,124 to 1129) „f the Crl^Lfcl aTm^ ZZ
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able to proceedings in connection with offences against Ontario

laws. Sec. 1126 of the CHminal Code, deals with the conditions

irpon which a motion to quash will be heard; and by sec. 3 of

the above Ontario statute, similar authority is conferred upon
the High Court of Justice with regard to the recognizance or

deposit of $100, to those mentioned, ante, p. 10.

By Ontario Stat. 2 Kdw. VII. ch. 12, sec. 14, it is further pro-

vided that certiorari is not to be allowed except in cases where

an- appeal would not afford an adequate remedy ; and by sec. 15

powers of amendment or modification given by Code 883 and 889
(now 1124 and 754) to the court on applications to quash, are also

made applicable. By R.S.O. vol. 3, ch. 324, the application for

certiorari must be made within six calendar months, and the six

days' notice before referred to(an(e, p. 5) must also be given

to the justice or justices.

The Ont. Stat. 2 Edw. VII. ch.l2, sec. 15, authorizing amend-

ment of an irregular conviction only applies to convictions under

summary proceedings before a justice of the peace, and not to

proceedings under the Liquor Act : R. v. Foster, 7 Can. Cr. Cas.

46.

Certioiari in Police Hagiitratei' Connctioni.

Certiorari lies against convictions by police magistrates when

acting under the Justices Summary Convictions Clauses of the

Criminal Code, or when, acting in cases for violation of an On-

tario statute. And on a conviction by a magistrate under his

jurisdiction under Part XVI. of the Criminal Code, for an indict-

able offence, it was held by the Court of Appeal in Ontario in

E. V. St. Clair, 3 Can. Cr. Caa. 551, that although Code 791 says

that such conviction shall Kave the same effect as a conviction

upon an indictment, nevertheless it is not the same thing, and is

different from a judgment of a court of record, and can be en-

quired into by certiorari and motion to quash, or upon habeas

corpus: see also O'Reilly v. Allen, 11 U.C.R. 526.

But it was held otherwise in Quebec: R. v. Racine, 3 Can.

Cr. Cas. 446 ; R. v. Marquis, 8 Can. Cr. Cas. p. 350.

In Ontario the question is settled by the St. Clair case.

In cases of convictions by magistrates or two justices under

Code 773(a) or (/) an appeal is allowed by Code 797, whether

the conviction is by justices or magistrate. The present Code

797 differs from the amendment of the old sec. 782 made in 1895,
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In R. T Bolton, 1 Q.B. p. 72, Denman, C.J., said ^hat if the

conviction is valid the court cannot go into the evidence at all

to consider whether or not the justice's decision was supported

by it; that is for the justice, or the appellate courts and this is

so, even if the evidence leads to the irresistible conclusion that

the offence was not commicted, and bo, in one sense, was not

within the justice's jurisdiction.

In Ex p. Partington, 6 Q.B. 656, the same judge said: "We
are not authorized to review his (the justice's) decision. It may
be that there may be no court competent to review it ... .

It is clear only that we have not that power." See also the re-

view of the numerous decisions to the same effect and the opinion

of the Supreme Court on the same point, in Re Trepanier, 12

S.C.R. at p. m.
In R. V. Wallace, 4 O.R. 127, a conviction, which was valid

on its face, had been made^upon evidence which manifestly did

not prove any offence, and in that case, Wilson, C.J., said that

the provision for referring to the evidence made by the Imperial

statute 41 Viet. ch. 16, sec. 117, (the same as Code 1124,) "would
seem to warrant an examination of the merits ; but it is probably

only so when a conviction is substantially defective on its face,

to allow it to be supported by the evidence proving the offence."

In the same case, Hagarty, C.J., said: "If the justice refused

to hear any evidence or decided without hearing evidence, or if

there was a clear dereliction of duty or improper conduct on his

part, thp court would probably have authority to interfere, but

not if there has been any decision of the justice arrived at by

him, on the merits, however erroneous ; and the court has to see

that the justice 'acted within his authority, duly heard the case,

and pave his decision upon the evidence as laid before him'."

But Cameron, C.J., in the same case said, that when the evidence

is taken, but it does not shew any offence, the justice has no

jurisdiction, and the court may issue certiorari to quash the con-

viction.

The above were not appealable cases; and so there was no

remedy except by certiorari.

In R. V. Coulson (No. 1), 24 O.R. 246, 1 Can. Cr. Cas. 114,

it was held by the judges of the Queen's Bench Division, follow-

ing the above case of R. v. Wallace, 4 O.R. 127, that, if the con-

Tirtinn is valid on its face, the court cannot, on a motion to quash,

look at the evidence to see whether an offence was established or
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fused, luilesa special circumstances are shewn tiierefor: Ex p.

Ross (S.C.N.B.), 1 Can. Cr. Uas. 153. But when a cross perver-

sion of justice had occurred through the justice's misconduct

the court in the exercise of its discretion granted certiorari al-

though the iicatute provided another mode of reviewing the con-

viction : Ex p. Cowan, 9 Can. Cr. Cas. 451. And certiorari will

be granted even after an appeal, if it was abortive in consequence

of the justice's default in not returning the deposit on appeal:

R. v. Alford, 10 Can. Cr. Cas. 61 ; or in returning the conviction

:

Ex p. Cowan, supra, or even in an appealable case if in the exer-

cise of a sound judicial discretion and under exceptional circum-

stances it is in the interests of justice ; Re Traves, 10 Can. Cr.

Cas. 63.

The court, in its discretion, refused certiorari when defendant

pleaded guilty, and there was an appeal: Ex p. Barbaric, 31,

N.B.R. 368.

Certiorari does not lie to bring up a warrant of commitment

on grounds not affecting the conviction, or if the conviction is

valid; the proper procedure for reviewing upon grounds nor

affecting the conviction but only the validity of the commitment

being by way of habeas corpus : R. v. Garland, 8 Can. Cr. Cas.

385 : Ex p. Berlin, 10 Can. Cr. Cas. 65.

But in non-appealable cases the court will go into both facts

and law : R. v. Hughes, 29 O.R. 179, 2 Can. Cr. Cas. 5.

Conviction not Quashed, if Depoiitioni IKscIote an Offence.

If it appears from the evidence that the defendant was guilty

and properly convicted, the court will not quash the conviction,

however invalid it may be on its face : R. v. Menar.v. 19 O.R. 691.

But the court must be satisfied from the depositions that, if

trying the defendant in the first instance, it would have convicted

him upon the same evidence : R. v. Herrell, 1 Can. Cr, Cas. 510

;

R. V. Law Bow, 7 Can. Cr. Cas. 468.

If the conviction is irregular, informal or defective on its face,

it is the duty of the court to examine the evidence ; and if satis-

fied upon perusal of the depositions that an offence of the nature

described has been committed, over which the justice had juris-

diction, and that the punishment is not in excess of the justice's

jurisdiction, the conviction or warrant is not to be held invalid

for any defect or insufficiency : Code 1124. So a conviction which

omitted to allege scienter of defendant which was essential
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the accused and directing the judge or juatice, under whoae war-

rant he is in custody, or any other judge or juatice, to take fur-

ther evidence, or such further proceedings as the court deems will

best further the ends of justice. But this will only be done in

exceptional cases : R. v. Randolph, 32 O.R. 212, 4 Can. Cr. Caa.

165.

Sections 754 and 1124 (Cr. Code) only apply to summary

convictions, under Part XV, and in cases under Part XVI, relat-

ing to summary trials by magistrates, the court cannot amend:

R. V. Randolph, supra; R. v. Gibson, 29 O.R. 660.

But where excessive imprisonment had been awarded in a

conviction, in a case which the magistrate was competent to try,

either as a magistrate, or as an ex officio justice, and there was

nothing to preclude the court from assuming that he was trying

it in the latter capacity, the court so assumed ; and in view of the

fact that the defendant h^d pleaded guilty, and that the ends

of justice would be better served by amending the conviction,

under Code 1124, the court amended it, so as to impose the proper

punishment : R. v. Spooncr, 4 Can. Cr. Cas. 209. In this case the

court ordered the defendant to be brought up on habeas corpus

to receive the new sentence.

In Ex p. Nugent (S.C.X.B.), 1 Can. Cr. Cas. 126, the diffi-

culty in amending a conviction, in which the quantum of pun-

ishment is in the justice's discretion, is discussed; and it waa

argued that the court would by such amendment make the justice

appear to have exercised a discretion which he had not exercised,

and would inflict a punishment which had not been inflicted by

the justice; see also R. v. Lake, 7 P.R., p. 230.

Code 1124 gives very wide powers, and confers upon the

court, on examining the evidence, the like powers to deal with

the case as are conferred by Code 754 upon the General Sessions

on an appeal. The court may hear and detemi ne the charge

upon the merits as disclosed in the depositions and vary, reverse

or mmlify the jiistice's decision and adjudicate de »ovo: R. v.

Whiffln, 4 Can. Cr. Cas. 141.

In R. v. Murdock, 4 Can. Cr. Cas. 82, the Ontario Court of

Appeal changed the state rient of the offence to a different one.

but "of the same nature as that described in the conviction."

and reduced the punishment which the justice had put at the

maximum and added provision tor levying by distress before

imprisonment. In R. v. Mickleham, 10 Can. Cr. Cas., p. 382, the
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ity, informility or insufficiency," which was cured or could be

amended under this section; but in that c»»e the evidence did not

supply the oniission.

So the omission of the essential word "wilfully" cannot be

supplied by amendment: R. v. Tupper, 11 Can. Cr. Ca». 199; Ex

p. O'Shaunessy, 8 Can. Cr. Cas. 136. These omissions do not

come within this section of the Criminal Code; but a new con-

viction and commitment even after proceedinpi to quash are

taken, may be substituted even where such omissions had been

made if there is evidence to sustain such conviction : Re Flunk-

ett, 1 Can. Cr. Cas. 365 ; R. v. Barre, 11 Can. Cr. Cas. 3.

The provisions of Code 1124 and Code 1125, are that

none of the defects therein enumerated shall invalidate a con-

viction or other proceeding.

There are many other d^efecta within the saving provision of

Code 1124, 1125. For instance, if the adjudication and convic-

tion omit to fix the amount of costs payable ; or a provision for

distress before imprisonment: R. v. Flynn, 20 O.R. 638: R. v.

Clarke, 20 O.R. 642; or omission to reswear an information

after amendment when the particular statute required a sworn

information : R. v. Lewis, 6 Can. Cr. Cas. 499, and such amend-

ment will not invalidate a conviction if defendant did not object

at the trial : same case.

A manifestly clerical error will be amended: Ex p. Kavan-

agb (S.C.N.B.), 2 Can. Cr. Cas. 267.

And, generally, a proceeding to quash a conviction or to dis-

charge the defendant must be based upon some substantial de-

fect in the justice or legality of the proceeding, and not a mere

informality: R. v. Barker, 1 East 186.

The provisions of the Criminal Code above cited apply also

to warrants of commitment, and all other warrants to enforce

convictions : Re Plunkett, 3 B.C.R. 384.

When Affldavita of Extrinrio Facts are Receivable.

When the application for certiorari rests on the ground of

defective jurisdiction, matters on which the defect depends may

be apparent on the face of the proceeding,, ».«.. the conviction and

evidence and other documents returned by the justice; but if

not so appearing they may be brought before the court by affi-

davits.
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Qiving notice of appeal ia "appealing" within wc. 749 of the

Code: R. V. Howard, 6 C.L.T. 526; R. v. Lynch, 12 O.R. p. 378.

But the giving of notice, and filing a recognizance for an

appeal, does not take away the right to certiorari oh the ground

of exceasive jurisdiction : R. v. Aahcroft, 2 Can. Or. Caa. 385.

See alw, R. v. Wallace, 1 East, P.G. 127 ; R. v. Johnston, 30

I'.C.R. 423; R. V. Levt-cque. 30 V.C.H. 509; R. v. Scott, 10 i'.R.

517 ; R. V Starkey, 7 Man. R. 489.

The right to certiorari is also declared to be taken away by

Diuny statutes in particular cases. It will, however, be held

not to be taken away by implication, nor otherwise than by ex-

press words, and not by a statute authorizing an appeal to the

Sessions which was empowered to "hear and finaUy determine"

the matter : R. v. Jukes, 8 T.R. 542.

Nor by a statute which provides that no other court than the

one appealed to shall intermeddle, but that it shall be finally

determined by the Sessions only: R. v. Morley. 2 Bnrr. 1041.

Unless the word "certiorari" is used and barred, such sta-

tutes will be construed as only referring to matters of fact tried

by the justice: R. v. Plowrigbt. 3 Mod. 95; 2 Hawkins, P.C. 6th

ed., ch. 27, sec. 23; and see notes 1 Can. Cr. Cas. p. 155: and
even though an act of parliament take away certiorari in express

words, the Crown is an exception and is not constrned to be

within the general restriction, unless there be words in the stv
tute which shew a clear intention in the legislature to take it

away: R. v. Eaton, 2 T.R. 90. And the same rule applies to

the prosecutor who represents the Crown : R. v. Cumberland,

6 T.R. 194; R. V. Davies, 5 T.R. 626; R. v. Allen, 15 East, 333,

337, 341.

In pursuance of Code 1122, the court will not order a convic-

tion to be returned by certiorari for the purpose of review,

on any ground, other than excess of jurisdiction, after an appeal

under Code 749, ei seg.. or after any appeal authorized by law

:

R. V. Lynch, 12 O.R. 372: citing R. v. Wallace. 4 O.R. 127.

But whenever the right to certiorari ia expressly taken away,

whether by the clauses of the Cr. Code (such as clause 1121),

or by the particular statute relating to the offence, a party has,

nevertheless, always the ri.cht to certiorari on the ground of want

of jurisdiction of the justice to do what is complained of.

Certiorari i.s a prerogative right: R. v. Lynch, 12 O.R. p.

372 ; and it cannot be taken away by any legislation in any case

iil
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in which the justice hu acted without or in excen of iurJKlic-
tion; and the evidenc,. nuy be looked at upon that queKtion: Ex
p. Bradlaugh, 3 g.B.D. 511; H. v. DowlinK, 17 OR. 698; «h,a^»Tuppery Murphy, 3 B. 4 0. (Nova Scotia) 17:1; R. v.

^ T':,R.^^^ *20; R. V. Major, 29 N.S.R. 373; K , liige-
low, 31 N.S.R. 436, and caaea therein cited.

And the statute purporting to talie away the ri.'hi •,. er-
tioran will be constnied a. only doing «o in «, 1,,.'. , .]nla>
to the High Court reviewing the procee<liiig» as ... hnr r i.,.
ity or validity, otherwise than upon the questi... t' 'iri,d."ti.,i
and the authority of the HiA Court in the lailer . • n«.t .•>„i,m'k
be taken away by statute: Hespeller v. Shaw, 11! I' (' I' 1 )J [ .

Holland. 37 II.C.R. 214; R. v Homing, 8 Cm Cr.' C,-,s 2ii»

"

"It IS settled even in ca..ies where no restrami is nla .,1 hv the
egislatiire upon review by certiorari that an adju,l.,a. .,.,. „
tribunal having jurisdiction over the subject matter i~, if , , ,|e
fei'ts appear on the face of it, to be taken as conclu-iv,. .f -he
facts ther..,n stated; and the court will not on certiorari quashan adjudication upon the ground that the fact, however es-sential
has been erroneously found. But when the right (of certiorari)
IS taken away by statute, it is to be deemed as still existing in
eases of want or excess of jurisdiction or fraud:" per King JThe Queen v^ "The Troop," 29 S.C.R. p. 67.3. Referring to'
Colonial Bank v. W.llan, L.R. 5 P.C. 417 he adds: "There is adistinction between the merits of the case, and points collateral
to the merits upon which the limit of jurisdiction depends. In

^r'JrTii, "J".""'"?-^
"•*'""" "" adjudication is final, no mereerror of the tribunal, whether as to law or fact involved, canmake the adjudication open to review on certiorari "

As decided in Re Holland, 37 U.C.R. 214, the adjudication
ma.v, notwithstanding, be removed to the High Court not for
review „, to its regularity or validity, or the sufflcienev of the
evidence, if there is any evidence at all to support it. biit on the
sole question of juris<liction. But the conviction in such case
will not he .mashed except upon the ground of clear excess or

B^l w.?r^""''""-
7''^" 'he ground of fraud: ColonialBank v. Willan. LB. ,5 P.O. 417.

„, ^". "PP?"' '" "" "*«•«<•'< «" <-ertiorari based upon an exces,
of jurisdiction

: B. v. McAnn, 4 B.C.R. .587. 3 Can. Cr. Cas. 110-

^d N.S.R. 20; Re Buggies, 5 Can. Cr. Cas. 163.
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But under a eonvictioa for an offence under an Ontario

•tatttte, a certiorari can only be granted (after an appeal) upon
tile ground of want of jurisdiction: R. v. Horning, 8 Can. Cr.

Cas. 268; R.8.0. ch. 90, sec. 7 ; and tlie fact that the justice con-

victed the defendant without taking down the evidence in writ-

ing, as required by Code 682 (3), is a defect in the proceeding

which goes to jurisdiction, and in such circumstances the convic-

tion was quashed in the case of Denault v. Robida, 8 Can. Cr.

Cas. 501, the taking of a writ of certiorari being held to waive

the defendant's right to appeal.

Nothing, not even the defendant's consent, will confer juris-

diction, and he may object to the jurisdiction of the tribunal

he has himself selected: E. v. Smith, 3 Can. Cr. Cas. 467. As to

what matters the accused person may admit or consent to : see R.

V. Rogers, 6 Can. Cr. Cas. 419, and notes at p. 421.

The question of the powers of the court on application for

certiorari, in cases where it has been taken away, is reviewed in

E. v. Chantrell, L.B. 10 Q.B. p. 589.

When a question as to the validity of a conviction has been

decided by the court, on a case stated, the matter is res judicata,

and certiorari will not be granted on the same ground: R. v.

Monaghan (N.W.T.), 2 Can. Cr. Cas. 488.

A conviction for breach of a by-law was quashed viijn proof

of the by-law required by the Ontario Evidence Act, as amended,

had not been properly given, the omission leaving no evidence

on which a conviction could legally be founded, and the justice

. had no jurisdiction to convict : R. v. Dowslay, 19 O.R. 622. So

a justice or magistrate, holding a preliminary enquiry is with-

out authority, even after hearing all the evidence and even if

the defendant does not object, to convict for a lesser offence

included in the offence charged; Ex p. Duffy, 8 Can. Cr. Cas.

277; R. v. Dungay, 5 Can. Cr. Cas. 38.

Betamini Amended Conviction.

If a certiorari is obtained upon a defective memorandum of

adjudication, and before any formal conviction is made out, the

justice is not precluded from making out and returning a formal

conviction remedying the defect in the adjudication : R. v. Smith,

46 TI.C.R. 442 ; R. v. Menary, 19 OR. 691 ; Jones v. Williams,

36 L.T. 559; Paley, 8th ed. 320.

So also in his return to certiorari, the justice may make out and

return an amended conviction, in substittition for the first one
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'^'f™<lant was com-

3 B.C.R 484 '-Th^'J„u: f2: Re Plnnltet, 1 Can. Cr. Cas .36,5

tion or comtitnJnY: e"; "I^rfor'har
'"' » ""'' '""^^'

beenreco«„i.ed.- R. v. na^rTu Catcr CaraTrn'"
"""

» wrinf;?b^arrpra"f;rth:''''"t'
"•"" -" -^--f--.

Justice with a new an'SUr^ S L"!!'':"
""/ "^ """'" ''.v the

'he one against which "he nlL'''*' '"""'''''''"'«»» in

I^eConte, 11 Can. Cr. cJ. p. Ss
"' ""'' '''''"•"'''

^

«' ^•

If there is a (rood conviction returned with „ k. jthe court may adjourn the case ta en.h.
"""mitment,

ment to be filed in conformifv wifh th^ "" .""""*'' """""*«
12 P.R. 642

""'•mity with the conviction
: R. v. Uvin,

IJI

\\



42 CEBTIOHABL

But the justice cannot make out aud return a conviction,

or amended conviction, substantially differing from his memor-

andum of adjudication, giving effect to a change of intention,

as regards the adjudication of guilt or punishment : E. v. McAnn,

3 Can. Or. Cas. 110. A justice cannot convict a man of one

offence, and on certiorari, inform the court that he convicted

him of another: He Houghton, 1 H.C.B. p. S9. Nor can he award

punishment of one sort, and return a conviction awarding an-

other. Uut a conviction awarding one month's imprisonment,

upon a minute of adjudication by which thirty day-i' imprison-

ment is awarded, is not such a variance as the court will take

notice of: Ex p. Rogers, 7 Can. Cr. Cas. 314; and wbcre hard

labour was illegally awarded by the minute and conviction, the

justice was allowed to return an amended conviction leaving out

hard labour notwithstanding the amended conviction differed

from the minute of adjudicAtion : B. v. Whiffen, 4 Can. Cr. Cas.

141.

But it is otherwise as regards the consequences which fol-

low the default of payment of the fine ; and any error or excess

in that respect may be remedied by making out a new conviction

without amending the minute of adjudication : R. v. Menary, 19

O.R. p. 696; R. V. Hartley, 20 O.R. 481; R. v. McAnn, supra; R.

V. Doherty, 32 N.S.R. 235, 3 Can. Cr. Cas. 508. But sec R. v.

Perley, 25 X.B.R. 43.

When the justice has exerciseii his judgment in the case,

and has nominated the fine and fixed the term of imprisonment,

the formal conviction must be in accordance with the fact; and

the fact is shewn by the minute of adjudication ; and in order to

change the latter there would have to be a new judgment, which

could only be done in presence of the defendant, as suggested

by Wilson. C.J., in R. v. Brady, 12 O.R. p. 3B3. But where the

excess was in awarding measures in default of payment, (aj

where defendant was illegally ordered to he eonmiitted to the

stocks. Barton v. Breckwell. 13 Q.B. 393; or where distress was

illegally ordered, R. v. Menary, 19 O.R. 691 ; and R. v Hartley,

20 O.R. 481. followed on this point in R. v. Southwick, 21 OR p.

674; see also R. v. Walsh, 2 O.R. 206), the conviction may be

amended by making out a new one. omitting the excess, even

after the formal conviction containing the defect has been re-

turned and attacked upon certiorari: R. v. McAnn. 3 Can. Cr.

Cas. 110. 4 B.C.R. 587.
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The leading ease of R. v. Hartley 20 n p ioi „ „
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If the adjudication is erroneous, or the punishment awarded

in not in accordance with law, the justice is not functut officio,

even after he has made out and returned a formal conviction;

but he may still bring the parties before him and amend the

minute of adjudication in their hearing, and return a new con-

viction, even after certiorari has been issued: R. v. Hartley,

supra; B v. McAnn, 3 Can. Cr. Cas. p. 121, 4 B.C.R. 587; K. v.

Dunning, U O.K. p. 52; E. v. Brady, 12 O.R. 363, per Wilson,

C.J.

An unsealed conviction is bad and cannot be amended by

the court ; but an amended conviction with seals may be made

out and filed before the first one is quashed :
Bond v. Conmee,

16 A.R. 398; R. v. Phipps, 11 W.R. 730. It was held that a.

warrant of commitment for non-payment of a fine is invalid if

it does not shew on its face a return to a distress warrant, or

that the justice ordered distress to be omitted under Code 744

upon an adjudication on that point, and such defect cannot be in

any way cured: R. v. Skinner, 9 Can. Cr. Cas. 558: but quaere

whether the powers of amendment are not sufficient to cover this

defect : see ante, p. 33.

Where costs not properly chargeable were included in a

lump sum allowed for costs in the conviction the court refused

to amend, as it was unable to distinguish the costs improperly

included or to say how much of the same allowed was in respect

of the improper costs: E. v. Townsend, 11 Can. Cr. Cas. 153.

A couvietion against a person by wrong name is not defec-

tive if objection was not taken before the justice, when he could

have amended the proceedings: Ex p. Corrigan, 2 Can. Cr. Cas.

591-

If the conviction is under a particular statute, which does

not provide how the penalty is to be enforced, the adjudication

and conviction are not defective for not providing for it; and

Code 739 supplies the measures to be taken: R. v. McKenzie, 6

O.R. p. 168.

If other costs than those in the tariff are ordered, as where

a conviction contained an order to pay costs, including $1 which

had been paid tor the use of the hall where the trial was held,

it is in excess of the justice's jurisdiction and the conviction is

bad. The court held that it had no power to amend by omitting

that item, on the ground thst it would crente a variance between

the adjudication and the conviction, coming within R. v. Walsh,
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2 O.R. 206 i and that the court had no power to interfere with an

tan. Cr. Cas. 82, the Ontario Court of Appeal held that therewas power to amend such a defect : see on(e, p 33
A judgment of the General Seasiona cannot be removed by

eertiorar. it being a Court of Record, and the judgment beingby a court of competent jurisdiction the matter is res adjudicate.But an order of General Sessions issued in excess of authoritymay, as a judical act of an inferior tribunal, be so removed
for instance, an order directing the sheriflf, under a judgment ofthe General Sessions, to abate a nuisance, was removed by cer.
,orar, and quashed, the Sessions having no authority to sub-

stitute such order for the writ de nocumento amove„do whichought to have been issued : R. v. Grover, 23 O.R. 92.

nffi'
*°

l^Tu' '>y.""«°™" 0' proceedings on indieUble
offences where there i, rea-son to apprehend that the accused

T/r. 462
'" '' '"" ^- '' "*'^' *^ ^^^- ^'^^- A-^"""-

vin„°° f """r"™ ''""e quashed the justice may, in the pro-
vince of Quebec, be compelled by coercive imprisonment to re-fund any money received by him under the conviction: R vPlamondon, 6 Can. Cr. Cas 223.

•
n. ».

Appeali.

...^."/v"'"' •"? *" **" "'*''' ^"'-""^ f™"" W o'-dei- for certiorari
granted by a judge, or for an order refusing certiorari, but not

uranam, 1 Can. Cr. Cas. 405.

cZ^T '" "" f"^^ "i
*'"' •^''""* "f ^PP''^' f™" »!« High

,?nTn «nn1
"PP'":*""" f" ecrtiorar- nor from an order madeon an application to quash a conviction under a Dominion law-nor ,, ,h,re any such appeal in cases under Ontario statutes,'

^h ^ ,l'"!r°"
'^'":'*™»« of 'he Attorney-General for Ontario^that the decision mvolves a question of the construction of the

cer^^ f V /r ^^?- "'' *^' '"' " ""^ '" « <"« where such

Coir^^f^A ^^^ "^[""f'
""* " P'-'-'-'y «PP^«-«i »» theCourt of Appeal that the decision did not in fact involve any

vertently, the court quashed the appeal: R. v. Reid, 26 A

R

n-

-ff-
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An appeal was allowed by R.S.O. ch. 245, sec. 121, to the

Court of Appeal, under the Ontario Liquor License Ait: B. v.

Hodge, 7 A.R. 246; but unless there is a special provision in the

statute relating to the particular offence, for an appeal from the

High Court to the Court of Appeal, no such appeal lies; either

in cases under Dominion laws ; R. v. Eli, 13 A H. .526 ; R. v.

McAnley. 14 O.R. 64.3 : or undf Ontario statutes, the Judicature

Act anil the rules under it. not applying in either case: R. v.

Gushing, 26 A.R. 248; and there being no general provision for

appeals to the Court of Appeal in penal matters. There is no

appeal in any case except it is specially provided by statute: R.

V. London ( Jus.), 25 Q.B.D. p. 360; Ellis v. The Queen, 22 S.

C.R. p. 11.



CHAPTER 11.

Habeas Corpus.

The writ of habeas corpus is defined as "a writ directed to
tte peraon detaining another, commanding him to produce the
body of the prisoner before the court or judge at a certain time
or place with the day and cause of his caption and detention
to do, submit to and receive whatsoever the court or judge award-
ing the wnt shall consider in that behalf:" Hour. L. Die • Crow-
ley's Ctm, 2 Swans. 68; K. v. Cowle, 2 Burr. 855.

OtifiB rf HaktM Coipna.
The writ is a high prerogative one, and the right to it is not

created by statute, but is a common law right of verv ancient
ongm: Ke Bes«tt, 6 Q.B. 481; but it has been confimed and
regulated by various statutes: .See Crabb's Hist. Ens. Law, 525.

The laperial A«t,

1S79, 31 Car. 11., ch. 2, sec. 2 (which is the original Habea.

BJ^ ,o^ ""^ ""* *^^' "* "'''''' ""y ^ ««'" '> Vol. m.
KS.O.. 1897), provides for the ismiiiig of the writ in all casea
where a person is committed or detained for any cause (except
fOT felony or treason plainly expressed in the warrant) nnon
the application of the person detained or any one in his behalf.

; .,.*"/' *PP''« on'y to oases "f detention or imprisonmeirt
tor criminal or supposed criminal offences."

It ia in force in Canada, except as varied by Canadian legis-
lation : R. v. Cameron. 1 Can. Cr, Cas. 169.

Canaliaa LegiilatioB Hecarding Habeas Corpni.
The statute of the late Province of Canada (comprising ffce

present Provinces of Ontario and Quebec), 29 & 30 Vict oh 45
extended the remedy by habeas corpus to incliid,. other than
criminal matters; and varied the practice under the Imperial
statute.

It remains still in force in Ontario and Quebec, having been
passed before Confederation, regarding matters of criminal law
over which the Dominion Parliament now has jurisdiction : R v

* >
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Marquis, 8 Can. Cr. Cas. 346 ; without regard to the fact thnt it

ha« been included in the subsequent revisions of the provincial

statutes, and without reftard to any changes made by the latter

statutes; and except only as amended or varied or impliedly re-

pealed by the Criminal Code of Canada or some Dominion legis-

lation: 1 Can. Cr. Cas. 213; R. v. Bougie, 3 Can. Cr. Cas. 487.

The effect of the statui' . & 30 Vict, is not only to extend

the writ to other than criv. ..al matters, and also to vary the

practice on applications f > the writ from that under the

Imperial statute; but b; ection 7 it also extends to all writ*

awarded under the Imperial statute all the benefits of the pro-

visions of the Canadian statute.

The statute 29 & 30 Vict, was embodied from time to time

in OnUrio. in the revised statutes of that province, and is now

contained in R.S.O. 1897, ch. 83; and in Quebec in the R.S.UC.

1861, ch. 95.

The revised statutes mentioned into which the 29 & 30 Vict,

has been transferred, with the Imperial statute of Charles,

and the provisions of the Criminal Code, and any rule passed

thereunder, i-ontain the provisions governing the right to, and

the praoti'-e upon, applications for habeas corpus in Ontario and

Quebec reapectively ; except that anything contained in the above

mentioned revised statutes of those provinces, and which was mjl

comprised in the original anti-confederation statute from whwh

they were taken, will have no operation as regar^ criminal

•matters, which are exclusively within the .iurisdiction of the

Tiion Parliament; R. v. Cameron, 1 Can. Cr. Cas. p. 170;

but "provincial statutes mentioned including as well the pro-

visions taken from the 29 & 30 Vict, as others which were added

by the Provincial Legislatures afterwards, will apply to caaes of

offences against provincial laws: See 2 Can. Cr. Cas., at p. 306.

The rules under the Ontario Judicature Act, and that Act

itself, will also apply to the latter class of cases.

Section 576 of the Criminal Code empowers Superior Courts

of Criminal Jurisdiction to pass rules relating to the procedure

by writ of habeas corpus. In some of the provinces rules have

been pa.s»ed and duly promulgat.d under that section; and such

rules, together with the Imperial statute mentioned, will con-

trol the right to and the practice in habeas corpus, in cases for

offences under Dominion statutes, in those provinces.
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iMtniat of Libert;
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Imptieu to th* Oporttim of tho Itatate.

The «tatate 31 C«r. 11. ch. 2, Mc. 2, except! from the benefit

of h»bea» corpno penom oommittod for felony or ttfiuoB, pUinly

eipremed in the warrant; a« well as penioM convicted or in ex»-

cution by legal procen. And the statute of Ontario excepts

persons imprisoned for debt or by process issued in any action or

by the judgment, conviction or order of a Court of Record, Oyer

and Terminer or General Gaol Delivery or General Sessions.

Such persons are, therefore, not entitled to the writ :
R.S.O. ch.

83, sec. 1. , „ , J
A Cimnty Judsre'H Criminal Court i< a Court of Record, and

its process within the above exception: R. v. St. Denis, 8 P.B. 16;

B V Burke (N.S.), 1 Can. Cr. Caa. 539; B. v. Murray (Out.),

1 Can. Cr. C«». 452: Be Sproule. 12 S.C.R. 140; R. v, (imHlman,

2 O.B. 468; Re Ferguson, 24 N.S.R. 106; R. v. Kavanagh, 5

Can. Cr. Cas. 507 ; and so also is a decision of the General Ses-

sions on an appeal from a summary conviction: R. v. Beamish, 5

Can. Cr. Cas. 388.

But if any court whatever should entertain a crim-

inal prosecution beyond its jurisdiction, the procwding

would be void; and the accused will be released on

habeas corpus, as not being in custody under any valid

legal proceeding: Re Sproule, 12 S.C.B. p. 205; and

see notes 1 Can. Cr. Cas. 546.
, .

Where the party is in custody in execution, after conviction

on indictment by a court having general jurisdiction of the case,

for a criminal offence, the exception in the statute applies^ and

habeas corpus cannot be obtained: Ex. p. Lees, El Bl. &

El. 828: Re Newton, 16 C.B. 97; Ex. p. Dunn 5 D &

L 345- B. v. Crabbe, 11 U.C.R. 447; Re Sproule, 12 S.C.R. 140;

R V Burke, 1 Can. Cr. Cas.,p. 544; Fleming v. Clarke, 12 Allen

(N.B.) 191 ; Brenan's Case, 10 Q.B. 502.

An order to commit, in e civil suit in the County Court, is

a "process of a Court of Rfwrd" within the exception in section

1 of the statute: Re Aaderson v. Vanstone, 16 P.R. 243.

The remedy of habeas corpus, and certiorari in aid of the same

(as to the latter see post 70), applies not only to the case of

a conviction and warrant of commitment by a justice of the

peace but also bv a police magistrate under sections 773, 774 ol

the Criminal Code. Although section 791 provides that a con-

viction in the latter case shall have th„- some effect as a convio-
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cited: «e ,l« 0-Reilly v. Allen llUcis2fi T *''*"

8 Can. Cr. Caa. (Que) 34fi. p „ n"^'
• ' ~ °? '^^ ^- Marquia,

Applieation for Writ, to Whit Court.

itr frl'Ltir™'
^'""*' "' CriminalJurirfiction, having author-

Xt^he™rnT/^r„rBtMrr°'"^^^^^^^^
in Nova Switi. M.J d • .

^ ""^ Supreme Court;

habet ^rtrtr" "' *"' '""""« ^°"" »' ^"-^^^

By Whom Application to be Kade.

the pr»oner', father: Re ThompM,n, .30 LJM C 19 Hurd 20?Anne Gregory 'a Case, 4 Burr. 1991; R y Clarke 1 Rnrr t^ '

to bnn^""'"'/''"''
""^ P'""™ f- -rt[orari;' 'o. gh t,^ Zn,

Ca, 390.""™ '" '"'^' "' '=™' "«''*'^ R^ A. b! 9 Ca'n c,"

betili.'T ""^'y «">* '"y lep>l relationship should exUt

cJ^ 3 E^,t
•PPl>»nt and the prisoner: The Hottentot Venus

'hX^^nfrtio^^Xre-rut
'o^'r'^

'*'«r'™^"and no right to represent him "e. p" ChUd ,5''c'^"23r'r;

-^^^JT^^r^eT^LT^i^'^SP^^
mg; Re Mineau, 45 Fed. Rep. US '^" P™*"*^-

f :
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The writ will be granted to aliens as well as to British

subjects: Hottentot Venus Case, 3 East. 195; R. v. Bessett, 6

Q.B. 481 ; but not to an alien prisoner of war ; E. v. Schiever, 2

Burr. 765.

The fact that, at the time of the application, the person

against whom the writ is asked, has not in his custody or power

the person said to be detained, is no ground for refusing the

writ, if it appears that the person has illegally parted with such

custody: E. V. Bamardo, 24 Q.B.D. 283; Barnardo t. Ford

(1892), A.C. 326; Barnardo v. McHugh, 61 L.J.Q.B. 721, dis-

approving, E. V. Bamardo, 23 Q.B.D. 305.

"When the detention has ceased the writ is inapplicable, but

when a counterfeited release has taken place and a pretended

ignorance of the place of custody, or of the identity of the

present custodian, is insisted on, the court ought to examine

into the facts;" and if a doubt is entertained by the court as to

the proper disposition of the person detained, it is entitled to

use the pressure of the writ to test the truth of the allegations

and to require a return to be made to it: Bamardo v. Ford

(1892), A.C. 326.

A person confined or restrained of his liberty is entitled to

one writ only, to be granted by any judge of the High Court,

retumable before himself or another judge in Chambers, or

before the court: E.S.O. ch. 83, sec. 1; Taylor v. Scott, 30 O.K.

475.

The application may be made at any time: R.S.O. ch. 83,

sec. 1 ; Ee Baton, 4 Gr. 147 ; Ee Hawkins, 3 P.R. 239 ; and may be

made either to a judge in Chambers or to the full Court: B.

V. Barre, 11 Can. Cr. Cas. p. 3. It is usually made to a judge

in Chambers.

An order of suspension of part of the punishment {e.g.,

whipping) may precede the order for the writ : B. v. Goldsberry,

11 Can. Cr. Cas. 169.

Security, eto., not Required,

On habeas corpus the court can only deal with the question

of the custody and restraint of the person, and has no power

t» quash the conviction or warrant. The rules passed under the

statute of Geo. II., or under Code 892 (now 576), requiring

security, and notice to magistrate or justice to be given, do not,

therefore, apply to these proceedings, and no such security or
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AffldaTit in Support of AppUcation.

UDon1h,vwf
''^ ""^ P'""" ™P"«"'ed, disclosing RTound,upon wh ch the court can exercise its discretion, must bemadeunless

1 >s shewn that he is so coerced as to be unable to make anaffldav.t: K. V. Hobhouse. 3 B. & Aid, 420; Ee Parker 5 M &W. 32; Re Ross, 3 P.R. 301; see E.S.O. eh. 83 .^c 1 <11

e''v"bi: kVca'- c'T T.^'^" """"" O"**^'" J-i''"-

<V (-,,184 iiZ . M ^0?'*''^ ^"' '" ^- " ^I-'I™". 7 Can.

tor thatX^ '•%r''^
""' "^-'f "f" *^ Pri-ner b^^his "si, cito that bemg the wording of the provincial statute and toeoffence being one against a provincial statute

™ust5^i9,-Te^Ltittur^w-rat r^r.:^

This demand must be served on the gaoler himself, if he"s there

Th^e

™ '''^'"™'^7 H""«ey V. Luscombe, 2 B. & P. 530.""'

RosJ 3 PR W ""'?
"^^'-''f

'° the court applied to: ReRoss, 3 P.R. 301
;
and must set forth the facts on which the de-fendant considers himself entitled to be discharged unl ss th^commitment shews invalidity on its face: Hands Prac 73 Seeas to other points of practice: 6 Can. Cr. Cas p 212When a warrant of arret was issued in Quebec and endorsed

n« wer?' ?"»
«''«.'J''f™dant was arrested, and the proceed-mgs were not ultra v,res, it was held that the High Court hadno .lunsdiction, on application for habeas corpus, to t^ on affldavits under section 4 of R.S.O. eh. 83, the quest on as^o whe"the alleged offence was committed (Ex. p. Smith, 3 H & N 227^nor to make an order under section 5, those sections' norannlv'ing when no preliminary enquiry has taken place: and th\t an

•J. '' "' *" *'* nuestion of the legality of the arrestas that section only applies when the habeas corpus is iss'dr;the same province where the warrant of arrest was issued tiecourt in Ontario having no authority over a magistrate n Que

J
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be« : R. V. Defries, 25 O.R. 645. A court or judge in Ontario h»a

no authority over a justice in Quebec to compel him to talie any

pnu-cediiiss or hear evidence in a prosecution under Can. Cr.

Code: R. v. Tamblyn, 25 O.R. 645.

The affidavit must not be sworn before the prosecutor or his

solicitors: R. v. Marsh, 25 N.B.R. 370.

Form of Affldavit.

The form of affidavit for certiorari at page 9 onte, may be

adapted adding the following clause:—

'That the paper writing now shewn to me marlted exhibit A. to

this my aflidavit is a true copy of the warrant of commitment ior to appre-

hend) under which I am now confined in close custody of the Iteeper in

the county gaol of the County of under the said warrant"

ior aa the caae may be) and I am not in such custody as a prisoner in said

gaol under any otner warrant, or other authority, or for any other cause

or matter.

If the warrant is defective on its face and does not disclose

any j;rcund for the detention of the prisoner, an affldavit in the

foilowing form will be sufficient :

—

In the High Court of Justice.

The King against A. B.

I, A. B. of the of

(occupation) make oath and say:

—

1. I am the above named defendant.

2 That the paper writing shewn to me marked exhibit A. to tnis

my affidavit is a true copy of the warrant of commitment produced to me

by the gaoler ol the common gaol of the County of (or by the

warden of the Central Prison in the city of Toronto, or at the cote ""» M»

as that under which I am now held in close custody in said goal (or Central

Prison) namely, on the day of A.D. 19 .

3. That I am not guilty of the offence therein mentioned.

Sworn, etc.

The affldavit must be entitled as in the case of an affidavit

for certiorari : See ante, p. 8.

If the affidavits satisfy the court that the commitment was

clearly without jurisdiction, the prisoner may be at once dis-

charged on the application for the writ: Re Anthers, 22 Q.B.D.

345; see 15 L.J.Q.B. 235.

Votioe of Applioation.

In criminal cases, notice of application for habeas corpus

must be given to the Attorney-General : R. v. Taylor, 7 D. 4 R.

622; Hurd. 227. The application is by notice of motion to a

judge in Chambers, and not by rule nisi, and such rule if made

in the County of
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Will be di«tharged: R. v. Smith, 24 U.C.R. 480. In Quebec «hen

HmTs'oVthe "h°'
,'";•''"'"" "' ''-"^'^ «™'='' then wHhin th".limits of the judicial district to which he belonp,, and in which

another district has no juri.,diction to entertain an applica«onUie prisoner must apply to a judge who is in the SrLt "nwhich he IS confined: Ex p. Tremblay, 6 Can. Cr. Cas. 147 And

t^onfin
^"""'^'"'^ during the sittings at Quebec applica!

wV./n"'^' '°
'i™™"™ '" *'"' "'">*'''" district annot te

Garot: rl^S.^Cas^^rTe^S^l^ro'
M^^

^e7;iirof%r'^----^---^^
The following form of notice may be used:—

Notice or Motion for Writ of Habeas Corpus.

In the High Court of ,Tr.»tice
The Kiny on the information of K.F. agoinst A.B

A B. oefore the presiding judge in Chamber, at O»goode Hall Toronto,

To the Attorney-General tor the
'

Provinoe of Ontario and to E F
the proiecutor, and to CD.,' the <!„ii.-. , .,
convicting m.igisl,,le („,- Juries 1. ii,

1° A b"'
Beqnisitei of Writ.

The writ must be marked in the margin "Per statutum tri-
cestmo pnmo Carli Secimdi Regis." and must be signed (usually
111 the margin) by the judge himself who grants it: and if not
so signed no one is bound to obey it (see 1 and 2 Phil & M cb
13, sec^ 7): 31 Car. IL, eh. 2, sec. 3: R. v. R«Jdam, Cowp. 672;R. V. St. Clair, 27 A.R. 308; see also R. v. Arscotf 1 OR .541 •

Arscott V. Lilly, 11 O.R. 153; Re Hallock, per Meredith, C.j'., 15

r-

•n

.['
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C.L.T. 9; and it must be sealed with the seal of the court: B.S.O.

ch. 83, sec. 2.

The writ is good without being marked "per staiutum," etc.,

if it can be supported at common law, which was held not to be

abrogated by the statute: Wilson's Case, 7 A. & E. N.S. 984:

but, quare, whether the 29 & 30 Vict, now embodied in the

Ontario statute above mencioned has not so limited the issuance

of the writ that it cannot now be issued at common law: Be
Sproule, 12 S.C.R. 140. The omission of the above words or of

the judge's signature, is not a ground of objection to the writ,

after a return has been made to it: United States v. Browne; 11

Can. Or. Cas. 171.

The person to be produced may be designated by his name,

if known, or if it is unknown or uncertain, by any description,

so as to make known who is intended.

Obdeb fob Habeas Corpus.

In the High Court of Justice.

Before the Honourable ] Tuesday, the
Mr. Justice ^ (lay of

In Chambers | A.D. 10 .

The King against A.B.
I'pon the application of the above named A.B., upon reading the

affidavit of the said A.B. filed, and a cop^ of the warrant of commitment
marked "A." thereto and upon he-ring mnsel for the defendant.

1. It 18 ordered that a writ i>i hnbeas cornus do issue out of tlie High
Court of Justice directed to the keeper of the common gaol for the County

of {or the warden of the Central Prison for the Province of

Ontariti, in the City of Toronto, or aa the case may be, mentioning the head

oflioial of the place where the defendant t» detained or the constable in

tchoae custody he is), directing him to have before a Judge of the High
Court of Justice for Ontario presiding in Chambers at Owgoode Hall, To-

ronto, forthwith on the receipt of the said writ the body of A.B. a prieoner

detained in the custody of the said keeper of the said common gaol {or

warden or as the case may he
) , that there may be caused to be done there

upon what of right and according to lnw it shall be seen fit to be done.
Clerk in Ciiambers.

To Whom Writ Directed.

The writ must be directed to the person in whose custody or

power the party confined or restrained is: R.S.O. ch. 83, sec. 1.

In criminal matters to the constable having the prisoner in

;harge ; or the gaoler, and not to the sheriff, when the prisoner is

in gaol; Bac. Abr. tit. Ilab. Cor. sec. 6; it should not be directed

in the disjunctive, e.g., to the sheriff or the gaoler : ih. : R. v.

Fowler, 1 Salk. 293, 350; Ld. Raym. 586.
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Habeas Corpus cannot be ksned ajrainst a person who is «..he ,me „„, „f .he jurisdiction
: R. v. Pinclcnev'^;7Sw; 2 K B

the jurisdiction (1892), A.C. 326.
i-u»ioay is not in

Imm of Writ.

The writ is issued from the office of the registrar of fhn tt,„k
Court_o„ precipe, which may be endorsed o'n'r^de'r'lJ'^ot

lSSd.";,o.°
""' "' '"'*" «"-P"' P—'"' '- the within order.

Solicitor for the uilliln n.med A.B.
S«moe of Writ.

by d'eUvertlt trti!
""' '".'"''^''^ ^ ^^ «™»' " I'T- 578;

directed to more than one person the original is to be "eft withthe principal person and copies with the others

Application to Onash Writ of Habeai Corpu..
If It 18 con.,idered that the writ has, for any reason beenmproperly obtained or objection is taken to it, a mot o^ nay bemade to quash it, in the same manner as a motion to auash cer

enrii^^dtttl""'" ^,1"^ ""> '^'' appLtio^mayT
S^R UO.

"' *"" P"™""^ J*" Sproule, 12 Can.

Betnm to Writ.

,n7.i, 'i'',''*™
'"^'J'^ "" him, make a .etum: R.S.O ch 83-and the bn,ly „f the prisoner must be produced with the return'upon payment or tender of the charges of brinlg the nri'

not^ic^H' T'"""'-^
""- *'«' ^"^^'' «»'' endorseTnTthe wrinot e«ecding 12 pence per mile," anH „pon security being Jivenhy the prisoner m his own bond for navment „f ti, I .

Martins, 9 Dowl. I'.C. 194.
'
• r.n. „oi, see tx p.

^i

if
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The court will, however, on consent of the prisoner, diapeue

with his attendance on the argument of a writ of error : Richards

v. The gueen (1897), 1 Q.B. 574; and the court usually dis-

penses with his attendance on habeas corpus, ou the consent of

his solicitor, endorsed on the writ, as follows :

—

"1 hereby dl.peme with proUuclion of the bmly of the within named

..B., in pursuance of the within writ.A.B., in pursuance
Duteu, etc.

E.F.,

SQtieitor tor the said A.B."

By R.S.N.S. 1900, ch. 181, sec. 3, if it is not convenient to

bring up the body of the prisoner, the court, instead of ordering

a writ of habeas corpus to issue, may make an order in the nature

of habeas corpus, directing, the gaoler to make a return of the

cause of imprisonment : Re Ferguson, 24 N.S.R. 111. There is no

such provision in the R.S.O. ch. 83; but the prisoner's produc-

tion is always dispensed with on the above consent.

FORU OF RECOGNIZAKCE TO GAOLEB.

To be Given if the Production of the Prisoner is not Diepensed with.

Know all men by these presents that I A.B., of the
^ ,. "a

in the County of (ocrapalion) am held and

firmly bound unto '.
'!?P" .„

tha cimmon gaol of the County of ^ .
"«''? """

at
''*'' which sum

to be well and truly paid I bind myself, my heirs, executors and adminis-

trators, by these presents.

Sealed with my seal and dated this "ay or

A.D. 19 .
I , .u

Whereas I am now .onflned as a prisoner in the common gaol of tne

County of "nd a writ of habeas corpus has been

issued by the High Court of Justire for Ontario to inquire into the cause

of my detention directed to the said gaoler. .,,,., „ j
Now the condition of this obligation is such that if I shall well and

truly pay or cause to he paid to the said gaoler upon demand, the caargea

of carrying me back to said goal, if I shall he remanded on the said

habeas corpus and if I shall not escape by the way either in going to or

returning from the place where I am to be produced under the said

haoeas corpus then this obligation shall be void, otherwise the same is

to remain in full force and virtue.

(Sd.) [Seal.]

The return to a writ of habeas co pus must be in writing,

signed by the party to whom the writ is directed, stating the

time and cause of the caption and detention of the prisoner
:
R.

v. St. Clair, 27 A.R. 308; and his production before the court,

or, if the prisoner be not produced, then the reasons for not pro-
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ducmg h.m: Kurd. 235, «ee Barnardo v. Ford (1892), ^ C 326-

f.'^JS^"
" ^^'^y^^^' " L.J.Q.B. 721, 15 Am & EnK Enc ofLaw 195; unles, hi. production haa been dispensed with

.kJ^^K^T°l 7*™"" ""'^" *''*'''' "" P""""" " detained

micftael, 10 C.L.J. 325; Re Boss, 3 P.R. 301, not followed.

W.ll' n "^"'"l
"""'nty in the statement of the faets-Watson s Case, 9 A. & E. 731 ; see Donden's Case, .6. 2M Nash',Case, ,6. 295; Re Parker, 5 51. & W. 32. A retnrn whiek o„ itsfaee is arab.gnous is bad

: R. v. Roberts, 2 P. & F. 272 As to theform of return, see R. v. McDearmid, 19 C L T 329
If the person confined is too weak, or too much deranged to be

Wm' r'v t"T' ;'
'"^'^ ''''"" «• - Wright, 2 at^

Hurd 249 L tT"' ' ^^^'"'^ "' " dangerously sick!Hurd. 249. In such eases an order may be made giving access

TJnnlTT *? '"1; *"" ""'y *° ^^"'' '>•'<' have some p"tentions to demand it : R. v. Clarke, 3 Burr 1362
Affidavits by physicians or other satisfactory proofs shouldbe produced to satisfy the court of the correctness^ a et™ „that the prisoner ,s too sick to be produced : Hurd. 249The consequences of an evasive return are fully exemnlifledm the leading case of Buller v. Winton, 5 T.R. 89- see aTo R v

?72 i '{,1 " ''r'"' " '^^ ^"^ K- V- Roberts, 2 P. & F272; Re Mathews, 12 Ir. R.C.L. 241; R. v Jackson (1891), 1

FoMi or RiTuRn TO Habeas Corpus

which i. hereto°'.?„'e'M,"l7"h,t^hrrid°A''B'^r.""' "'
^"T"""'"'

common g«,l by ^rtuc'c, •.;j''i | wtt« .'Sr^/?''"?? " ""' "'"

of delation). ' "">' '"' •"""» ""' "V other warrant.
Dated at thi, aay of a.D. 19

(Signed) 0... H
Keeper of the said common gaol

A form of return to habeas corpus by « constable having aprisoner in his custody and to whom a writ of habeas corpus isdirected, is given in E. v. Defries, 1 Can. Cr. Cas 207

I
4m
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Note.—When the production of the body of the prisoner has

not been dispensed with by an endorsement on the writ to that

eflPeet by the solicitor for the prisoner, a clause is to be added to

the above form stating that the body of the prisoner is produced;

or if, for any sufficient reason, the prisoner cannot or should not

be produced, state that fact, and give fully and particularly the

reasons for the same, as, for instance, that the prisoner's case

comes within the exception in clause 1 of R.S.O. ch. 83. A return

must be made even if the person has been released from custody

by the person detaininf? him : B. v. Gavin, 15 Jur. ;129 ; and the

impos-sibilty of producing the party in obedience to the writ is,

except under special circumstances noted elsewhere, a sufficient

return, the writ being remedial and not punative : see Bamardo
V. Ford (1892), A.C. 326, oyerr.iling B. v. Barnardo, 23 Q.B.D.

305.

But the return in srch ease must state distinctly and un-

equivocally why it is not obeyed with the facts shewing the

reason therefor : R. v. Winton, 5 T.R. 89.

The return need not be virifled by affidavit : Watson 's Case,

9 A. & E. 731 : but may be so fortified if defective, or the facta

are insufficiently stated : B. v. Eoberts, 2 F. & F. 272.

When Return to be Hade,

The return must be made immediately: R.S.O. ch. 83, sec. 1

By 31 Car. II. ch. 2, sec. 2, the time making the return was

limited according to the distance, not exceeding twenty days.

Delay may be allowed if for good cause shewn : R. v. Clarke,

3 Burr. 1362.

It is not indispensable that the person making the return

should himself attend with the prisoner: Re Hakewell, 22 Eng.

L. andEq. 395;12C.B. 223.

To Whom Hade,

As to whom the return is to be made, see R.S.O. ch. 83, sec.

1.

Amending Setnm.
Before the return is filed, any defect may be amended by

the officer making it ; Anon. 1 Mod. 102 ; but after the return is

filed, it becomes a record of the conrt, and cannot be amended

without leave of the court: Re Clarke. 2 A. & E. N. S. 619; 2

Q.B. 619; R. V. Batcheldor, 1 P. & D. 516; Watson's Case. 9 A.

i ,,i
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Mend^.
" """ '" "' ''"''™ "«» «I'°»<"1 to be

Betnin—How Enforced.

tur^^r ^""L^-^"
*'"""^ "'«'*"*' - «'•"«• "> "«'«' « re-

of court, and the court or judue, upon proof by affidavit of theservice of the writ and of wilful disobedieneo. Ly oX « warrant to be .jHued for apprehending and bringing before 'he eo'rtor JUQge, the per«,n so disobeying, ,0 the end that he maytS T" '" '"',«"•<««» to «PP™r in eourt at a day men!boned to answer the contempt: E.S.O, ch. 83, see. 2; CyrusWilson's Case, 7 Q.B. 984.
^y\n

miilL^^ "'T' °'', ;'"''"" *° ''«'<"»' '«»"«1, he may be com-

ch."1! ,t.T " ""' •"""" •" ^ discharged: H.S.S.

" « P"™" «ilfu.;;- Duts it out of his power to obey the writ~ Tif h""";H'
""^ "T^' "' '"^ ""-"'^ «» -"^ o"h"r

L?« k .5
''"'«™«'' "J-'P"""' of the prisoner, he is liable

PnceedlRgn for Contempt.

nnti^'',''^^"™*'?''
^o/""""" «i" "ot be entertained except on

tn „h! « •* «'^; "/"""'"R hi-n «' the consequences of failureto obey
:
R. V. Hallock, 15 C.L.T. 9.

On motion to commit, an affidavit of service of the writ is

«ffl^. •. ^ ' °\'^ *" insufficient return has been made, anaffldavu shewing that fact and verifying a copy of the ret^r^:

f, f- ^o'»' ^ ^'"- ^''^^ J*- ''• «^*°*»". 5 T.R 89: R. v Oav^
10 Jur. 329, R. V. Barnardo, 23 Q.B.D. 305; 24 Q.B.D. 283.

Contradicting th- Eetoni.
Although the return is good and sufficient i- law, the courtor a judge, before whom the writ is returnable, ruay examine into

RtiV;" VL ' *"f'
''' *'""' ^y "«"'«^" <» "«""• evidence:K.S.0 ch. 83, sec. 4. And a judge in Chan.bers has power torefer the matter to the court: R. v. Reader, I Stra 531- Re

within the provuee of the justice or magistrate will not be en-

i
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quired into oc application for habeas corpui, nor on motion to

quash a conviction, luch matters beiner proper subjects for

appeal. Kut in matters extrinsic and collateral and going to

jurisdiction, the return mf>y be contradicted: fee further at p.

6U and antr, p. 1)6 upon this subject.

Hotioe of Application for DiMharge.

Upon serving the writ of habeas corpus a notice of applica-

tion for the discharge of the prisoner must be served on the

Attorney-Cieneral in criminal matters.

. ^icB or Motion ros Discuasoe.

In tli« High ('i)urt of Juittlc«.

The KiiiK uguitiHt A.B.
Take nutice that (t^ ahort notice of motion it to be given, odd, bjr ipeelal

leave of tiie Honourable Mr. Justk-e thiH Uny given), an appli-

cation will b[> made before tlie preaiding judge in Chuniber>t at O^goode

Hall, Toronto, on day, the day of A.D. 19 ,
or ao

wKin there.ifter a» the mutiuii can be made, for the dlKharge of the aaid

A.B. from the eoininon gaol of the County of {or a$ the «Me may
be) upon the return of thi? writ of hal>e:iH corpUM this day iMsued in pur-

uanoe of the order of Mr. Justice , directing the keeper of the

common gaol {or at the cane may be) of the County of to have

before one of the judges of it > High Court of Juittice for Ontario the body

of the xaid A.II. now in custody under the Warrant of Commitment iasued

in purauanct* of a conviction made by CD., Esquire, police mnsiittrate

{or, a ju!«tice of the peace) for the of , for that the aaid

A.B. at the of in the County of on the

day of A.D. 19 . did unlawfully (t*i«ert the charge oa in IJU con-

viction or icarrant). And take notice that in support of such application

will be read the affidavits of and and the exhibits therein

referred to and the return to the said writ of habeas corpus and to the

writ of certiorari issued in aid thereof.

Dated at this day of A.D. 19 .

To
Tlie Attorney-General for Solicitor for the

tlie Province of Ontario. said A-B.

And to E.F.
The Prosecutor.

The Hearing.

On the return to habeas corpus the prisoner's counsel moves

that it be filed, and that the prisoner be brought into court, and

then proceeds with the application for discharge. The court,

although the eturn is good in law, may proceed to examine the

truth of the facts set forth in it by affidavit or other evidence,

and may order and determine touching the discharging, bailing,

or remanding the prisoner: R.S.O. ch. 83, sec. 4.
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It ..the proper remedy, only, when the proceeding i, void, .ndnot merely voidahle; .nd in the latter ca«e, the remedy i, by

10 cl"cr."car6r
*" """* '"" P"^'^''"<^- »«^ Ex p. Bertin

dence to «e .f they authorize th. detention, and if in,„(fleient.

r t^S"Tk * ^"'"""- ^^ P- '*'•'''•'' ^^ I-T. 235: and «.e 17

taken on . IlV""""'
"'" '^''?^<"«^- the prisoner if the evidencetaken on a preliminary enquiry, an.l brought up on certiorari,

does not shew any grounds to warrant hi, commitment for trial-

on b.l!^r"'
'^"-

*?',;" "'''='' ""^ "" "•"i^"« -f jurisdictionon h.bea. corpus was fully di«cu«,ed; or if the evi Voce on which

Uw^R%7'onr'Tn''r '*• ";:' 'i'"'""" ""y ""''"' '""'-'' '" fe
the jmrtice be one e«iential to jur liction, it may be shewn that

ItTJI, "l "'"^-l'
"'""*"" »•"•""" 'uch'^flnding; but ift waa a flnding on the merits oi che case or part of it it is notreviewable by certiorari o- habeas c . ,u,, the remedy bing by

which th. magistrate may convict, he is the Ige of itsweight, and the court will not rehear th, .^ „r Ttm appeal from his decision : R v St 01 27 A B
p. 310; B. V. Oillespie (Que.), 1 Can. ' Cr. Cas. p. m-.

fi Can sTr' 1?, ''r 1'Si''- *^^' « ^ Trcpannicr
12 Can. S.C.B. 113; R. v. St. Clair, 3 Can. Cr. Caf. 551. Se^
also the cases cited ante. p. 29, "Certiorari "

The court will not ..uestion the .iustice's .lecision on th«
weight of the evidence, nor sustain objections to the justice 'aconduct of the case : B. v. Munro, 24 U.C.B. 44.

Amendment by the Conrt.

By the provisions of the curative clauses of the Criminal
Code, many defects which formerly invalidated convictions and
warrants of magistrates and justices will not now do so; and
certain powers of amendment are given : see Code 1121 to ll'S
1128 to 1132. These sections and the powers to return amend'ed
convictions and warrants, and the powers of the court, as to
aniendments are fully discussed in the previous pages on the
subject of certiorari and motions to quash proceedings, ante, pi3 et seq.. and what is there stated applies in these respects to

Mi

I'll

!
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proceedings on habeas corpus. The court may on certiorari

amend a convintion under the powers given by Code 754 and

1124 (formerly sections 883 and 889), whether the certiorari is

one preliminary to an appiit-ation to nuash a conviction, or is

in aid of habeas corpu«: R. v. JInrdoch. 4 Can. Cr. Cas. 82; see

also H. V. Phipps, 11 W.B. 730; Ex p. Dauncey, 8 Jnr. 829; Ex
p. Welsh, 4 Rev. de Jur. 437 ; B. v. Reno, 4 P.R. 281 ; Ex p. Cross,

2 H. & N. 354; E. v. Skinner 9 Can. Cr. Cas. 558.

The prisoner will not be discharged in the case of a defec-

tive warrant of commitment, if a conviction is recited, the court

assuming it to be a valid one : R. v. Roper, 1 D. & R. 156 ; R. v.

Taylor, 7 D. & R. 622 ; but the warrant must refer to a conviction,

80 as to give notice of it to those concerned; then both will be

read together, and if the oonviction justifies the warrant, it is

sufficient: Daniel v. Phillips, 5 Tyr. 293; but if both arc defec-

tive the prisoner will be discharged.

If the commitment is bad the prosecutor is the party to pro-

duce the conviction: 9 Q.B. 92, note; and this he can do by

applying in time to bring it into court when the prisoner is

brought up: see post, p. 70. It is for those who allege the con-

viction to be different from the recital of it, in the commitment,

to bring it into court. Prima facie it is as so recited : Ex p. Rey-

nolds, 8 Jur. 192; Arscot v. Lilly, 11 O.R. 153, 14 A.R. 297; Be
Timson, L.R. 5 Exch. 257.

The commitment must state a conviction over which the mag-

istrate had jurisdiction, and it will not be presumed : see Arscott

v. Lilly, 11 O.B. 153; B. v. Kent, 8 Jur. 271; B. v. Kennedy, 11

Man. B. 338.

If there has been an appeal from the conviction, the court

cannot review the justice's proceedings again under habeas

corpus, for all questions could be raised on the appeal and so the

confirmation of the conviction by the court appealed to is con-

clusive of such questions; and besides, the defendant having

elected his remed.v by appeal, is bound by its result: R. v.

Beamish, 5 Can. Cr. Cas. 388.

Order for Detention nnder Code 1120.

The court, on habeas corpus proceedings, may make an order

in any case for the further detention of the accused, and direct

the justice to take any proceedings, hear such evidence and do

such further act, as in the opinion of the court, may best further

the ends of justice: Code 1120.
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Under this section the accused may be sent back for further
evidence to be taken before the justice, or to be dealt with by a
fresh warrant of commitment or otherwise.

Where there was a valid conviction but defendant was im-
prisoned thereunder without a formal eommitment having been
issued, the court refused habeas corpus and allowed a formal
commitment to be put in, directing the detention of the
prisoner under Code 1120 until that could be done: R v
Morgan, 5 Can..Cr. Cas. 63, 272. See also the several eitamples
of the application of Code 1120 in 5 Can. Cr. Cas. p. 66 But
where the magistrate exceeds his jurisdiction the courtwM not order the detention of the prisoner under Code
1120 to have the proper thing done: R. v. Randolph, 4
Can Cr. Cas. p. 165. Nor where his proceeding is kl-
together without authority, e.g.. where he made a convic-
tion for an mdictable offence, the court refused to order
prisoner s detention and direct the proper preliminary en-
quiry to be taken : R. v. Bluckcr, 7 Can. Cr. Cas. 278.

When unauthorized punishment was awarded and partly
undergone the conrt refused to act under section 752 (now
IIJO), and discharged the prisoner, although he had pleaded
guilty to the charge: R. v. Hayward, 6 Can. Cr. Cas 399 A
mistake of the justice as to his authority to compel a witness to
attend without being prepaid his witness fees whereby the de-
fendant was deprived of the witness's evidence, is not a matter
reviewable on habeas corpus, but is the subject of appeal : R v
Clements, 4 Can. Cr. Cas. 553.

If the conviction and commitment omit some statement essen-
tial to the offence; e.g., if the word "wilful" was omitted in a
case in which it was an essential ingredient of the offence, there
18 no offence stated over which the justice has jurisdiction, and
the defect cannot be cured: Ex p. O'Shauncssy, -8 Can. Cr. Cas.
136. So when the conviction and commitment failed to shew that,
the offence was committed within the time limited for prosecu-
tion, the objection goes to the jurisdiction and is fatal- R v
Adams, 24 N.S.R. 559; R. v. Boutelier, 8 Can. Cr. Cas 82- orwhen the conviction and commitment failed to shew that tiw
information had been laid before two justices when that was
required by the statute relating to the offence; R. v. Ettinger
3 Can. Cr. Cas. 387.

'
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Affidi-riti Showing Oronndi Avoiding Betnni.

The court will not receive affidavits to contradict tlie matters

found by the justice and appearing on the face of the proceeding*

returned: Re Clarke, 2 Q.B. 619; Dimes' Case, 14 Q.B. 554, but

will receive affidavits to establish collateral and extrinsic facta

going to the jurisdiction of the justice: Re Defric-s, 1 Can. Or.

Cas. 207; R. v. Munro, 24 U.C.R. 44; Paley, 8th Ed. 440.

So affidavits are receivable to shew that the trial or

judicial proceeding took place on Sunday and was therefore

void: Re Cooper. 5 P.R. 256; R. v. Cavalier, 1 Can. Cr. Cas. 134;

Ex p. Garland, 8 Can. Cr. Cas. 385 ; or that the justice or one of

the justices who signed the warrant was not a duly qualified jus-

tice of the peace: R. v. Boyle. 4 P.R. 256; or that the warrant of

commitment had been issued after part of the fine had been

paid and had not been refunded or tendered back to the defen-

dant: Ex p. Bertin, 10 Can. Cr. Cas. 65; or that the justice con-

victed the defendant in his absence without due service of the

summons for his appearance : R. v. Lyons, 10 Can. Cr. Cas. 131

;

or that the justice had amended the information in the absence

of the defendant and had convicted him in such absence, of a dif-

ferent offence to that stated in the summons served on the defen-

dant (e.g.. by changing the charge from one for illegally selling

liquor to that of illegally keeping liquor for sale) : B. v. Lyons,

supra.

So if the constable made an untrue return of no goods to a dis-

tress warrant, it was held by the S.C. New Brunswick that the

tacts may be proved by affidavit and the prisoner will be dis-

charged, as the warrant is void if issued on a false return
:
Ex

p Kirkpatrick, 5 Can. Cr. Cas. 191; but otherwise in Ontario; R

V. Sanderson, 12 O.B. 178; and extrinsic evidence may

be given to shew that there has been an appeal: R. v.

Beamish 5 C»n. Cr. Cas. 388; or that the justice con-

ducted the case in a wholly unauthorized and illegal manner

so as to exclude his jurisdiction over it; R. v. Randolph, 4 Can.

Cr. Cas. 165; R. v. Blucher, 7 Can. Cr. Cas. 278; or that there

was no evidence of any offence having been committed: Re

Bailey & Collier, 3 E. & B. 607 ; or that the defendant had been

previously convicted of the same offence: Ex p. Baker, 2 H. &

N. 219.

Affidavits will not be received to contradict the statement in

a conviction and commitment returned to the court, that the
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offence was committed within the territorial jurisdiction of the
justice: Ex p. Newton, 16 C.B. 97.

See also on this subject: Ex p. Beeching, 4 B. & C. 136- Be
Crawford, 13 Q.B. 613; B. v. Douglass, 12 L.J.Q.B. 49- Ex p
IfBiaville, 1 Can. Cr. Cas. 528; B. v. Whiteside, 8 Can. Cr. Ca».

Habeai Corpu with Hotion to Onadi Conviction.
On certiorari and motion to quash a conviction, if it appears

clearly that the accused is in custody illegally the court may
order habeas corpus to issue, and hear, together, the motion to
quash and a motion for the prisoner's discharge: B. v. Spooner
4 Can. Cr. Cas. 209.

'

Eetnming Amended Commitment, etc.

If the return to habeas corpus shews a valid commitment,
the court will not inquire when it was lodged with the gaoler,
or whether there was a previous invalid commitment. So a
valid commitment may be lodged with the gaoler, in place of an
invalid one, even after habeas corpus has been served, and thus
defeat the writ: Charter v. Graeme, Vi y.B. 216; Chaney v
Payne, 1 Q.B. 712; Be Plunkett, 1 Can. Cr. Cas. 365; B. v.
House, 2 Man. E. 58 ; see also Ex p. Cross, 2 H. & N 354, 20
L.J.M.C. 201; Be Fell, 15 L.J.M.C. 25; Be Marks, 3 East 57;
Re Anderson, 20 F.C.E 162; p. Pap, 1 B. & Aid. 568; B. v
Gordon, 1 B. & Aid. 572; Ex p. Smith, 27 L.J.M.C. 186; Ham-
mond's Case, 9 Q.B. 90. A supplementary return may be
made of a second warrant intended to remedy a defect in the
first one returned : Be Murphy, 2 Can. Cr. Cas. 578.

In B. v. Bichards, 5 Q.B. 926, Denman, C.J., said: "It is im-
possible not to see that there is a good warrant under which the
party may lawfully be detained." See also B. v. Walton, 10 Can.
Cr. Cas. 269. But the return must shew in express terms that
the second commitment is in substitution or amendment of the
first one

; B. v. Venot, 6 Can. Cr. Cas. 209 ; Be Emy v- Sawyer,
1 A. & B. 843.

In B. v. Wright. 10 Can. Cr. Cas. 461 leave was given on the
motion for habeas corpus to return an amended sentence, correct-
ing the date and inserting the date when imprisonment was to
commence.

And in Be Lavin, 12 P.B. 642, similar leave was given to re-
turn an amended warrant changing the date of the conviction

t
(

"'1

i
i

'i|i

i



68 HABE.VS COBPUS.

t I'

by substituting the year 1887 for 1888, the conviction returned

on certiorari shewing the correct date.

If the commitment is bad on its face in not alleging that there

was a conviction, a formal conviction cannot be received to

remedy the defect, Code 1121, 1123, 1130, only applying when

the warrant alleges a conviction and there is in fact a valid con-

viction : E. V. Lalonde, 9 Can. Cr. Cas. 601.

After service of habeas corpus the prisoner cannot be

arrested under an amended warrant unless he has been first

liberated from arrest under the first warrant, or except by per-

mission of the court : Ex p. Cohen, 8 Can. Cr. Cas. 312.

OBDEB DlSCBABOlNQ PBIBONEB ON HABEAS COBPtJS.

In the Hijth Court of Justice.

The Honourable
Mr. Justice

In Chambers,
or {if tlie appUcatUm U to the court)

The Honourable \

The Chief Justice I

The Honourable I day, the Wf
Mr. Justice

f
of ,

A.D. 19 .

The Honourable I

Mr. Justice J
The King r. A.B.

1. Upon the application of the above-nwned AJ., upon readuig the

writ of hatwas corpus issued herein on the day of

A.D. IS , and the return made thereto by .
"«•?«'

of the common gaol for the Ctounty of (or, oa the owe •"»»»«.>

the writ of certiorari, issued on the said laat-mentioned day, in aid ol the

said writ of habeas corpus. Upon reading the information, conviction

and proceedings returned by , Esquire, police magi trato (or

justice of the peace) for the of , in compl. ace with

the said writ of certiorari upon reading the affidavits of
., _ *""

the exhibits therein referred to, and upon hearing counsel for the Crown

(and for the private prosecutor) and for the said A.B.
, ,^ ,, . ,

2. It is ordered that the said A.B. be, and he is hereby discharged,

out of the custody of the said , the keeper of the said common

gaol, (or, as the cage may he,) as to his commitment made by the said

, Esquire, police magistrate (or justice of the peace), afore-

said, on the information of for that («c« out the charge, as in the

commiliinBt.) in so far as the said . .. is held under the said warrant,

and that this order be sufficient authority to the said keeper of the said

common gaol for the discharge of the said A3.

I Seal of I

j
Court, j

Clerk in Chambers,
or

Registrar.
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ESeot of I)iMliar(«.

By section 6 of 31 Car. II, no person discharged on habeas
corpus shall be again imprisoned or committed for the same
offence, other than by legal process or order of the court wherein
he IS bound by recognizance to appear, or other court having
jurisdiction of the cause. This section has no application to a
case m which the person was confined under a warrant in execu-
tion: Hunter v. Gilkinson, 7 O.K. 735; nor to the case of a
person discharged from a commitment for trial, for defects in
the proceedings; but only to prevent a prisoner, who has been
committed for trial, and bailed under habeas corpus, from being
rearrested for the same offence, emept by process or order of the
court wherein he was bound under such bail to appear • Attomev-
General v. Kwok-a-Sing, L.B. 5 P.C. 179

In Arscott v Lilly, 11 O.K. 153, Wilson, C.J., decided thatwhen a prif uer had served a portion of the imprisonment under
i-onviction, and had been released on bail pending appeal and
was afterwards discharged on habeas corpus for invalidity of thewarrant; and a second warrant having been issued for the full
period ongina ly awarded, without deducting the time previously
served in gao the second warrant was valid, as the time so
served might be endorsed upon the warrant or otherwise pro-
Tided for. ^

Conditions on Discharge.

The court may impose terms on discharging a prisoner that
he undertake that no action shall be brought against any person:

?o n T T I™ "* ^^ ^- "" Keepinsr, i Can. Cr. Cas. 494 (N.S.)

'/M=; •• v.. "' ""* ^- " Keeping, 4 Can. Cr. Cas. 494
(.N.b). in which It was held that only the gaoler can be protected.

Costs.

Costs may be ordered on an application for habeas corpus, but
the power to award costs, should only be exercised in extreme
cases, ,f at all

: Re Wurphy, 28 N.S.R. 196 : London Countv Conn-
cil v. Westham Overseers (1892), 2 Q.B. 173; R. v. London
(•Tiis.), (1894), 1 Q.B. 453; B. v. Jones (1894). 2 QB 383-

n'^Mr/r.J^?;,'"''''
"*"• *^"- "^''*'' 2 O.B. 380; R? Pished

(1894), 1 Ch. 453; see section 190 Cr. R. N. S.- Ord 63 r 1
N.S. Jnd. R. The Crown Rules, Nova Scotia, were made under

.
!*•;

11



70 TT*iiiii*« CORPUS.

I

!

I
• <

'III

the power conferred on the Superior Courts of criminal juris-

diction in the various provinces, by the Dom. Statute, 1889, ch.

40.

CeitiOTari in Aid of Haheas Corpni.

Where the legality, or otherwise, of the restraint does not

depend upon the validity or invalidity of the warrant, but upon

that of the conviction or the sufficiency or insufficiency of tne

evidence, it will be necessary for the party on whom the burden

of proof lies, to bring up those proceedings; and a writ of cer-

tiorari may be obtained by either party for that purpose as

provided by E.S.O. ch. 83, sec. 5; Ex p. Reynolds, 8 Jnr. 182;

Arscott V. Lilly, 11 O.R. 153, 165, 14 A.K. 297. Certiorari in aid

of the writ of habeas corpus may be applied for at the same time

as the latter writ; or it may be issued at any time, and the case is

then heard upon the habeas corpus and the proceedings brought

up on certiorari: 1 Chitty's Cr. Law 127, 129; 2 Strange 911,

note 1- B. V. Marks, 3 East 157. If the habeas corpus proceed-

ings are baiied upon a bad warrant of commitment, it will be

necessary for the prosecution to take steps, by certiorari, in suffi-

cient time to have the evidence and conviction brought Into court,

when the prisoner is brought up on the writ of habeas corpus;

for the court may not adjonrn the application for the prisoner s

discharge and detain him in gaol, on the suggestion that there is

B good conviction. Ex p. Timson, L.K. 5 Ex. 257.

B' * a judge of the Canadian Supreme Court on application

to him fi -• habeas corpus cannot grant certiorari in aid of the

writ: Ke Trepannier, 12 Can. S.C.R. Ill, 129, see post under

"Appeals."

Fo«M or Ohdek ro« CraxioBiSl in Aro or Habeas Cobpus.

In the High Court of Juntice.
. . n

The Kinfcon the information of CD. afplnM A.B.

1 Upon the application of CD., the prOMCutor above named «"•»'*•

B .Le'^Led, a pri'oner now confined i" «'»««"»'"*
'll 'J' ^""^SZL.\^t\\,^ ronntv of ) upon reading the affidavit of the said

»°" "' "^
. Sth'e exhibit, therdn «f.rred to"thi, day filed and a »r.t

of hahea. ~rpu» having been iMued to bring the body of the aa.d A.B.

•"'T '\,'"iX°d'er'i"tSl.- writ of certiorari in aid. of the ..id writ of

hab^i corpus, do i».ue out of the court [proceed a, m Form anln p. 10).

If the certiorar. is applied for at the same time as the writ

of habeas corpus, both may be inserted in one order, and writ.

No notice under the statute of Geo. II., nor any recotnizance

or deposit is required on issuing certiorari in aid of habeas

corpus: B. v. Nunn, V P.R. 395.
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Cutody Fending Ai(iunent.
The writ of habeas corpus snpereedra all other pro<;(»8c»

under which the party may be detained; consequently, on the
return of the writ, and production of the body of the person
detained, he is in the custody of and subject to the order of the
court to which the return is made, and he may be hailed de die
in diem, or remanded to any gaol under the control of the court
He may be brought before the court, from time to time, by its
order until the matter is finally disposed of as provided bv
Code 1120: R. v. Bethel, 5 Mod. 19.

Appeal.

In Ontario and Quebec a person who has been brought before
the court or a judge on habeas corpus and remanded to custody,
upon the original warrant of commitment or by virtue of any
warrant, order or rule of such court or judge, may appeal from
the judgment to the Court of Appeal in Ontario, or to the Oourt
of King's Bench in Quebec: see Ex p. Tremblay, 6 Can. Cr. Cas.
147. The writ, the return thereto, the affidavits, depositions,
evidence, conviction, and other proceedings, are then certified by
the proper officer (the Registrar or Clerk in Chambers), under
the seal of the court, to the Court of Appeal, which is required
to hear and determine the matter without formal pleadings- 29
& 30 Vict. ch. 45 {R.S.O. eh. 83), sec. 6.

If the Court of Appeal determines that the restraint is illegal,
the fact must be certified by such court under seal to the person
having the custody or charge of the person confined or restrained,
and order his immediate discharge, and he shall be discharged
accordingly : ib.

The right of appeal must be exercised in the manner pro-
vided by section 6 of the statute 29 & 30 Vict. ; and therefore Kn
appeal from a judge in Chambers, as well as from the full court
if the original application was to the latter, must be made
direct to the Court of Appeal : Re Harper, 23 O.R. 63 ; Taylor v
Scott, 30 O.R. 475.

The statute 29 & 30 Vict. ch. 45, substituted the right of appeal
in habeas corpus cases, for successive applications from court to
court, and such applications will not now be entertained in
Ontario or Quebec unless new facts are stated : Ex p. Tremblay,
6 Can. Cr. Cas. at p. 148. But in the other provinces successive
applications may be made to the different judjies of the court,

i

h



72 HABEAS COBPU8.

I i

although previoualy refiued: R. t. Carter (S.C.N.B.), 5 Cod.

Cr. Cs8. 401; Re Bowack (S.C.B.C), 2 B.C.R. 222; Re Jamea
Black, Nova Scotia Dig. 614; R. v. Heckman (S.C.N.S.), 5 Can.

Cr. Caa. 242; Re Piaget (N.S.), 21 C.L.T. 536; Re Bryan (N.B.),

22 N.B.R. 436. In extradition caaes the application must be

made to the full court: N.S. Crown Rules 150. In other pro-

vinces than Ontario and Quebec there is no law providing for

appeals and no appeal lies in habeas corpus cases, but applica-

tions may be made successively to the judges for the writ : R. v.

Barre, 11 Can. Cr. Cas. 1; Ex p. W(H)dhall, 20 Q.B.D. 823; Bell

Cox V. Hakes, 15 App. Cas. 514 ; Re Hall, 8 A.R. 135.

The Supreme Court of Canada.

There is no appeal in any criminal case unless it is provided

by some special Act; and appeals from any of the provincial

courts to the Supreme Court are not only unprovided for, but

they are expressly prohibited by R.S.C. 1906, oh. 139, sec. 36 (o)

in habeas corpus, certiorari or prohibition proceedings arising out

of a criminal charge ; and there is no appeal in any criminal case

In regard to any other matter except as provided in the Criminal

Code: Attorney-General v. Scully, 6 Can. Cr. Cas. p. 384. The

Supreme Court has therefore no appellate jurisdiction in habeas

corpus cases over the provincial courts: R. v. Patrick White, 4

Can. Cr. Cas. 430.

But each judge of the Supreme Court of Canada has con-

current jurisdiction with the provincial courts to grant writs of

habeas corpus, except in extradition cases, and if a judge of that

court refuses the writ or remands the prisoner, an appeal lies

from him to the full court; R.S.C. 1906, ch. 139, s. 62; Re
Boucher, Cassel's Dig. 182; Re Trcpannier, 12 S.C.R. Ill; Re
Lazier, 29 S.C.R. 630; R. v. The Troop, 29 S.C.R. 662; Ex p.

Macdonald, 27 S.C.R. 683; Re Sproule, 12 S.C.R. 140; Rice v.

The King. 5 Can. Cr. Cas. 529; R. v. Vancini (No. 2), 8 Can.

Cr. Cas. 228, 34 S.C.R. 621.

But such jurisdiction is limited to cases under Dominion

statutes and no application can be made to a judge of the Su-

preme Court of Canada for habeas corpus if the party is in

custody on a charge under a provincial statute: Re Sproule, 12

S.C.R. 140. The jurisdiction is also limited merely to an en-

quiry into the cause of commitment as disclosed in the warrant

of commitment: Ex p. Macdonald, 27 S.C.R. 683; for the Su-
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pwme Court of Canada or a judge has no authority to inue cerforar, ,„ a,d „f habea, corpus, ,. 66 of the Sup" me 0™"! Zlnot applying ,o habea. eorpu,: Re Trepan„ier,'i2 SCR 111

If the conviction shew, a want of jurisdiction, or if it is she™in any way, that the magistrate had no jurisdiction the co„W^'fon with commitment thereon is a nullity; and the court wmdis^charge the prisoner on habeas corpus, bec^ause he is not h. U h
procea, of any legal tribunal. But aS convi ion st;ndin^agamst the prisoner, and the warrant being reS yLirf h!court cannot discharge him or undertake the ^ty of ^tln'.. Lappeal from mag .trates' decisions, either by way of certiolri orhabeas corpus: Be Trepannier, 12 S C R 111

<'''"'»"" or

The Supreme Court has authority to quash a writ of habeas

U^ZZTf""^ 'T''''
''^ " •*'"'«» "f """ court; and se"on 36 of the Supreme Court Act does not deprive th^ court ofthat authority: Re Sproule, 12 SCR 140 Th» li .

enforcing obedience to a writ of habeas corpus L^^'L^TutoIS by an application to ,<>e full court for an .ttachmeut: /i.^'"'

after UhaswT TV' " '''?''' ^"' ""' ^"^ habeas corpusat er it has been refused on application to a provincial court- thisbeing on the ground that it would be practically entertain „^an^appeal from the provincial court: Re Patrick White, sfsCR

Appeals to Privy Council.

from^nl^^l'^^n"*'/"'' "PP"'' '" »°y "™i°al proceedingfrom any court in Canada to the Privy Council

bv vi2;„. A ""'' "" "^""""^ *»* ">« Q»^«" has authority

M ™^Z ?r.rTr*'™' '" ""^'^^ ">« •J""™"^ of a" colon-
ial courts, whether the proceedings be of a civil or criminal
character, unless Her Majesty has parted with such authority "

in the same case it was further stated, that "the incon

criminal
;'»"'"*"'"'"' ™'"' "PP^"''' '° cases of a stric lycnmmd nature, is so great, the obstruction which it would offer

to the administration of justice is so obvious, that it is very rarelythat apphcations to this Board have been attended by success "
the Pnvy Council will not in any ease srant leave to

the forms of legal process, or by some violation of the principles

1,

\

I
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of natural justice, or otherwiae, some Bubstantial and ^ave in-

justice has been done: see Ex p. Dillet. L.R. 12 A.C. 459, in

which leave to appeal was allowed; re-affirmed in Ex p. Carew

ll«)7), A.C. 71'J, in which it was refuseil. See also Kiel v.

Hegina, L.B. 10 A.C. 675.

Bnlea of Court.

The High Court is authorized to make rules: R.S.O.

ch. tia, «ec. H ; Code 576. No. rules have been made in Ont-

ario iinder these provisions. The rules made un<ler the

Ontario Judicature Act do not affect procedure in crim-

inal matters: Con. R. 4; see also section 191 of the

Act, R.S.O. ch. 51; R. v. Eli, 13 A.R. 526; R. v. Gush-

ing, 26 A.R. 248. As to what are "criminal matters," the test

under the section of the English Act, which is almost identical

with the aboire section 191, was held to be whether it is a matter

in the result of which the party may be fined or imprisoned
:
Sea-

man V Burley (1896), 2 Q.B. 344; B. v. Fletcher, 2 Q.B.D. at p.

47. In the latter case the term "criminal proceeding" was held

to include proceedings in the High Court in respect of matters

before iustices and magislrates : see also R. v. Central Cr. Court,

18 Q.b'.D. 314; Ex p. Schofleld (1891), 2 Q.B. 428; Ex p. Bow-

man, 22 L.R. Ir. 334.

And an application by a party to a civil suit against a person

who is not a partv for contempt is a "criminal matter": O'Shea

v. O'Shea, 15 P.D. 59; Ellis v. The Queen, 22 S.C.B. 7, dis-

tinpiishing R. v. Barnardo. 23 Q.B.D. 305, the distinction being

that in the Barnardo case the proceedings were to enforce obedi-

ence to an order made against the party to a civil suit
;
while in

the case of Ellis v. The Queen, the original proceeding was for

a "punitive" purpose. A proceeding to recover a penalty for

the infraction of a statute is a criminal matter: Southport v.

Berkdale, 76 L.T. 318.

As to other cases on the same point, see Be Hardwick, 12

Q.B.D. 148; Ex p. Ecde, 25 Q.B.D. 228"; Cox v. Hakea, L.B. 15

App. Cos. 506.
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Pbohibition.

Prohibition will be gramed by the High Court as a matter

lor judicia ofHcer from assumuiK to exereise a jurisdiction whiehhe doe. not poaaeaa: Be Chapman and London 19 B ™3 andthat the proper rem-dy: Mayor of London v. Cox, Lil'lLL

Only Oraated for Ezcen of Jnriidlctioii.

a vely^fairj.? "? «'«"'%"'.*'"»'-. ""d i, only granted in

743 B. p.
'>{,^^'=^ ot juri«ii»tion: Be Birch, 15 C.B*-*o; He Grass v. Allan 2fi TTm tjq d ^^ •

Prohibition will not be granted on the ground of objectionto the due appointment of a de fr^u official, the ade,matT Zl
ofeeTStan^Cr k'tfo"^ '"" "'"""'- ^^ O"™" atureen, » Oan, Cr. Caa. 240; nor m caae there is a complete le-

n cTnT; caTaf
"-"^ ""''''' '"'

"' ">"-' «• - ^"Vot.

It will be granted where the justice's judicial proeeedinr, are

?,„i!S
"'' PS^r-o" »f "^ht, which is alwav, mTcZJjurisdiction: For instance, a defendant having been seized lifh

in7"?u":^'nr„r;h""^ "^'r
"" """• -^*eS hi'

riah7:lT . ' •*^'' P^eedmg was held to be in denial of

IB id O ^ RM A I
• J-

*^'''**' " OB. 194
:
E. V. Smith,UK. 10 Q.B. 604 And so when an adjournment of a case waomade for more than eight days at one time, without the consent

h hI /f''^''"•' **"" ^"'"^ " ^"«"" «ffl"o. and will be prlhibited from proceeding with the c««, afterwards ParfT

. > Mil
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Recorder of Montreal, 10 Can. Cr. Caa. 295; or when the ad4

joumment was made by the justice * c!erk in the absence of tha

justice: ibid.

Prohibition will not be si^n^^l u > means of review or

appeal; but only to keep the inferior court within the limits

of its jurisdiction, from which it hax departed, or is about td

depart: Hudson's Bay Company, etc. v. Joanette, 23 S.C.R. 415;

nor to I'orrect an illegal or wroiii; jud^nieut, not tri)i»K to juris-

diction: Elliott V. Biette, 21 OR. 596; R. v. Murdoek, 27 A.R.

443: R. V. Amyot, 11 Can. Cr. Cas. 232.

It will not be Krauted to r*'niedy an illegality in procedure

merely, unless it amounts to an excess of juriHdietion : R. v.

Mayor of London, 69 L.T. 721: or violates some fundamental

principle of justice, per Lush, J., in Martin v. Mackonachie, 3

Q.B.D. p. 739.

It will not be granted for refusal to hear a witness, an

adeviuate remedy existing by appeal, or certiorari and motion

tn (|uash proceedings improperly taken ; and if there is no such

appeal, then there is no remedy: Mayor of London v. Cox,

supra; Breton v. Landry, Q.R. 13 S.C. 31.

It will not be granted to rectify a decision upon a matter

of fact, within the jurisdiction of the justice, however erroneous:

Bar of Montreal v. Honan, Q.R. 8 Q.B. 26: Re Field v. Rice,

20 O.R. 309; R. v. Cunerty, 26 O.R. 51: Beaupre v. Desnoyers,

Q.R. 11 S.C. 541; R. V. Mclnto.ih, 17 C.L.T. 407; nor the mis-

construction of a statute, if the justice does not thereby wrongly

give himself jurisdiction: Elston v. Rose. L.R. 4 Q.B. 4; R. v.

Judge of Lincolnshire, 20 Q.B.D. 167; Re Long Point Co. v.

Anderson, 18 A.R. 401 ; Re Dyer v. Evans, 30 O.R. 637 : nor for

the erroneous determination of a question of law or fact with-

in the officer's jurisdiction: Re Chisholm and Oakville, 12 ' R.

225.

If the officer has jurisdictior over the subject matter, pro-

hibition does not lie upon the ground that he may have made a

mistake in the manner of exercising it: R. v. J. J. Kent, 24

Q.B.D. 181; e.g., on the ground hat the justice has appointed

an inconvenient place for the hearing: R. v. Chipman, 1 Can.

Cr. Cas. 81.

But a justice's decision, not only on a matter of law. but

on a matter of fact also, is reviewable on annlication for prohibi-

tion, if such decision is on a matter essential to jurisdiction ; but
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only upon elmr gTounds. Liverpool v. Evertos, L.R. 6 C.P.
414. When neither the information nor the evidence >hewi
that the proceeding! were commenced within the time pre-
orijed, the justice'! jariadiction not «p,>earing on the face of the
proceeding!, he is without juriadiction in the case; and he will
be prohibited from proceeding further, on an application made
during an adjournment to consider his finding: K. v. Breeu, 8
Can. Cr. Cas. 146; B. v. Boutelier, 8 Can. Cr. Cas. 82; and seeR.
V. Adams, 24 N'.S.R. 559; Kx p, Hopper, 27 .\.H R. 496 R v
Ettinger, 3 Can. Cr. Cas. 387 ; R. v. Brine, M .N.S.R. 43.

Prohibition was granted ex parte in the above case of R. v.
Breen, as the justice's proceeding was manifestly without jurist
diction.

After a conviction has beei quashed on the ground that the
summons was not properly served, a justice has no jurisdiction
to issue another summons on the same information, and he will
be prohibited from doing so: R. v. Zickrick, 11 Man. R. 452
5 Can Cr. Cas. 380.

Prohibition will be granted against t'.ie unlawful exercise
of judicial functions; but not against merely ministerial acta,
such as improperly issuing a distress warrant, if 'n- conviction
IS valid on its face, and viithin the justice's juris iiefion : R v
Coursey, 27 O.R. 181 ; reversing S.C. ... 26 O.R. 685.

It will be granted against any officer attempting to exercise
judicial (but not ministerial) functions over a person who is not
properly before him : Re Hickson and Wilson, 17 C.L.T. 303.

Prohibition lies to a coroner: R. v. Hertford, 3 E. & B. 115-
Re Haney v. Mead, 34 C.L.J. 330.

Who Kay Apply For.

Prohibition may be granted even upon the applica-
tion of a stranger to the proceedings when a justice' is
clearly exceeding his jurisdiction, as such is a contempt
of the Crown: Worthington v. Jaffries, L.R. 10 C P
379; Chambers V. Green, L.R. 20 Eq. 552- De Haber v
Portugal, 17 Q.B. p. 171; Wallace v. Allan, L.R. 10 c!
P. 607,

it'

I

nil

Against Whom Prohibition lies.

Prohibition may be eranted against a justice of the peace
to prohibit him from assuming to exercise powers which he does
not possess: Re Chapman and London, 19 O.R. 33; e.g., in the
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case of a justice of the peace proceeding to try summarily an

indictable offence: R. v. T. Eaton Co., 29 O.R. 591.

It will be granted against police magistrates: R. v. London,

32 O.R. 326 ; and against the Court of General Sessions to pro-

hibit an appeal over which it has no authority ; Re
Brown and Wallace, 6 P.R. 1; e.g., an appeal from a police

magistrate: Re ilurphy and Cornish, 8 P.R. 420. But
there is no authority to interfere where the General Sessions

or County Court, on an appeal, over whi(?h it has jurisdiction,

has given a decision on the legal merits; nor to say whether such

decision is right or wrong: R. v. Middlesex, J.J., 2 Q.B.D. 516;

Strang v. Oillatly, 8 Can. Cr. Cas. 17.

Prohibition will be granted against a special sessions of the

pea(!e in Quebec: -Molson v. Lamb, 15 Que. S.C.R. 253.

When prohibition had been granted against the General Ses-

sions of the Peace, the court afterwards refused mandamus to

the clerk of the peace requiring him to tax the costs of opposing

the appeal in the case: Re Coleman, 23 U.C.R. 615.

Prohibition n^nst be granted as a matter of right, if the total

want of jurisdiction appears on the face of the proceedings; and

in that case no consent or waiver will deprive the applicant of

it: Farnnharson V. Morgan (1894), 1 Q.B. 552. But if the want

of jurisdiction is not apparent on the proceedings, it is

discretionary with the court to grant or refuse prohibition;

and it may then be refused if the grounds of want of juris-

diction were not brought by the applicant before the

attention of the justice: Farquharson v. Morgan, supra;

Broad v. Perkins. 21 Q.B.D. 533. If, however, the

grounds of want of jurisdiction were brought to the justice's

notice, it is the same as if the defect was apparent on the proceed-

ings: Sherwood V. Cline, 17 O.R. 30.

Waiver.

Taking a step in the proceedings is a waiver: Re Jones v.

James. 19 L.J. Q.B. 257. But it is not necessary that the appli-

cant should have made personal objection, and had it over-ruled

:

De Haber v. Portugal, 17 Q.B. 171; see Chapter on "Waiver"
post.

If any justice who is interested in the subject matter aita

on the case, prohibition will be issued acrainst the proceeding:

see post "Disqualifying Interest." Daigneault v. Emerson, 5

Can. Cr. Cas. 534.
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When Appliottion to be Kade.
The application for prohibition may be made at the out-

set of the proceedings, or at the latest stage if the want of j-.ris-

T^n :. j^K o'r'm ^™"'" ""^•""^ '" P™"""*- ««

8 Ei°h"s?q"R B ''f
«» P^hibition: Harrington v. Ramsay,

1.1 ;•',?'' '''*''•"'• ^' O.R. 122; but pending an appeal
prohibition Will not be allowed: Wiltsey v. Ward, 9 P.R. 216

Coits.

Costs will be allowed to the successful party. The proceed-
ing tor prohibition is not one belonging exclusively to the Crown
side of the court; but being in the nature of a civil remedy, the
tourt may exercise its inherent discretion to allow costs: IFcLeod
V. Emigh (2), 12 P.R. 50.3; Wallace v. Allan, L.R. 10 C P fiO?^
R. v_ J. J. London (1894), 1 Q.B. 453; R. v. Purley, 6 T.L.r]'
^7; 5 Can. Cr. Cas. p. 459. Costs should be given unless there
has been impropriety on the part of the applicant; Re McLcckI
v. hmigh 12 P.R. 503; Re London J.J., (1894), 1 Q.B 453 Cmtewere refused when the objection was not taken in the court.

6 Pr' 2/2"'^ """^ ^"™''''' ^ ^-^ *^'^'- ^'"^'"^ " '^"""''J'

To Whom Application to be Hade.
The application is made to a judge of the High Court in

Appeal.

An appeal may be made from a judge to the Divisional Courtand to the Court of Appeal; but there is no appeal from the

n MP°i 5%!^'""S"''
^'""'' "' ^^"'"^^- K'" Kemp and Owen,

10 M.C.L.J 269; R. v. Scolly, 6. Can. Cr. Cas. at p. 384; R^
Gaynor and Oreen, 10 Can. Cr. Cas. 21; Code 1025.

The superior courts of criminal jurisdiction have suthoritv
to pass rules regulating the practice and procedure in prohibi-
tion in criminal cases: Code 576.

No rules under this section have been passed in Ontario- but
the application for prohibition is not a prooeedinL' in a criminal
matter in any ca.se, and the Ontario Judicature Act and Rules
of conrt in civil matters apply: R. v. Mcehan, 5 Can. Cr. Cas

'

t

' ift
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Form of Notice of Motion fob Pbohibitiow.

In the High Court of Justice.

In the matter of an information (or complaint) laid befoie E.F.,

justice of the peace in and for the County of , by A.B. againitt

CD., for (set out the ckargr.).

Take notice that a motion will be made on behalf of the above named
CD. before the presiding Judge in Chambera at Osgoode Hall, in the City

of Toronto, on , the § day of ,19 (o judge

titt on Mondat/a and Fridays ) , at tBe hour of o'clock in the fore-

noon, or BO soon thereafter as the motion can be made, for an order that

E.F., Esquire, , a justice of the peace in and for the County

of , be pf^>^ibited from taking any further proceedings in the

itaid matter, and particularly from convicting the said CD. on the taid

charge (or as the case may be), on the grounds that the aaid E.F. has no

jurisdiction over the same lor aa the case may be, stating the ground*),

and upon grounds disclosed in the affidavit of the said CD. (and

) , filed herein, or for such other order as may be proper. And
take notice that upon such motion will be read the affidavit of the said

CD., this day filed herein (onji any other aflidavita], and the exhibits

therein referred to.

Dated this day of , A.D. 19 .

(Signed) G.H.,
Solicitor for the said CD.

To the said A.B., and to

E.F., Esquire, the said justice.

FoBU or Affidavit fob Pbohibition.

, in the County of

, A.D. 19 , an infer-

, a true copy of which is now

In the High Court of Juftice.
, ., ^ . vu

In the matter of an inK-mation (or complaint) laid before t.B.,

E]8quire, a justice of the peace in and for the County of ,
by

A.B. against CD. for iaet out the charge).

I, , of the of

{merchant), make oath and say:

—

1. That I am the above named CD.
2. That on or about the day of

mation was laid by the above named A.B.,

shewn to me marked Exhibit A. . . , .^
3. On the day of , A.D. 19 , I was served with the copy

of summons thereon, which is now shewn to me marked Exhibit B.

4. That the said matter came on for trial before E.F., of the

or , in the County of , a justice of the peace in and for

the said county, and I thereupon, through G.H., my counsel or agent (a»

^the case may be), objected to the jurisdiction of the said juatioe of the

peace to entertain the said information and proceeding^, or to hear the

said matter, inasmuch as I claimed to justify the said alleged trespass by

right and title to the land upon which the said trespass was alleged to

have been committed.
5. That I did there and then offer to prove before the said justice that

I did bond fide claim the right and title to the said land, and that the

tame was my land and freehold {or lohaiever other fact or facts were

relied on before the said justice as shewing the imnt of jurUdiotion) ,
and

that I had reasonable grounds for my said claim.

6. That the said land upon which the said alleged trespass was sup-

posed to be committed is {dfiacribe the property).
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P«rt of the land so conveyed ijr S ,^ *"" '«'° »™»Pa8»ed upon i. athat the Mid A.B. inXwid prcS^lLT "'°»..'"' " afcreaEXi "n5
to me. and contjinj. .. iV^," P™»»aing claims the aairl l»nj .j..' .._

Ill »

« I helievl, that it-^wX' ^.S;Vh-icri^'sly"!^

:— —" "••« -a-xj. in t
to me, and contends, as
not the case.

Me, and that 1 had reasonable ground therefor ST" ""^ "" <^'»i"' »'
«««i.ng, to hear and determine the sa"d matter

''™'*'' ""' " """

Sworn, etc.

McCabe, 4 P.R 171. r„ <jiL„,, '„./ ""• ^^4; Re Miron v.
ia » u- /' ^ '"' *"uaall V. Gibson 17 IT pn 00 i. . -^
IS no objection that they are intitlert irTtK f'

^' ''"' ''

as in the above form- nVJi ,^
""* """""^ "^ '•'s Parties,

18 U.C.CP 493
"• ^"PP- " '"• ™1; R'' Burrows,

Foaji or OBnca fob Paomamox.

Mondjiy, the
day of
A.D. 19 .

In the High Court of Justice iTlie Honourable Mr. Justice I
In Chambers. /

o< «i%'iTofU'e"m„'|/.rt"e'r,ofiir- ^^. E»,uire, a J,.,.ice

no jurisdiction to hear and determine /h ff°°= '"^ "'gl'trate' has
(«0(e f^t, shewing «,a„t,f JfrlS,) °it'^;;' T"!?' ^ "«<>" thsF. Esquire as such justice (oV mSSi li

•"^f"'«i.that the said E.ited from further nroceedini, l„
"''6"'t™te), be and he is hereby ornliih

it. is further order^e"Th.t«,h^" „'„•«""'". "' "?.«"" intorSoJ °5S".d A.B, to the said C.D. fortirwSr'after fa^atS'St" "^ ""'' "^ "•

fi—MAO. MAN.

(1

i



CHAPTER IV.

Mandamus.

i \

M

b

The superior courts of justice are invested with the

inherent, prerogative right to compel by mandamus infer-

ferior tribunals and public officials,—such as justices and

magistrates—to exercise the jurisdiction which they pos-

sess, and to perform any specific act which it is their legal

duty to perform. This remedy is intended for those extra-

ordinary cases in which a party would be left without effecti. '

means to compel the performance of some duty in which the

applicant is interested: and to the performance of which he hjs

a specific legal right: R. v.'Lewisham (1897), 1 Q.B. 498. This

is called the Prerogative Mandamus : and is not dependent upon

or affected by any enactments.

A legislative right to mandamus has been enacted in Ontario,

by R.S.6. 1897, ch. 88, sec. 6, which is as follows:

In all cases where a justice of the peace refuses to do any

act relating to the duties of his ofBce as such justice, the party

requiring the act to be done may, upon an affidavit of the facts,

apply to the High Court, or to the judge of the County Court

of the county or united counties in which the justice resides,

for an order nisi calling upon the justice, and also the party to

be affected by the act, to shew cause why the act should not be

done; and if, after due service of the order, good cause is not

shewn against it, the court or judge may make the same absolute,

with or without, or wn payment of costs, as may seem meet;

ind the justice upon being served with the order absolute, shall

obey the same, and shall do the act required : and no a 'tion or

proceeding shall be commenced or prosecuted against the justice

for having obeyed the order, and done the act required as afore-

said.

This statute is a transcript of the Imperial Act, 11 & 12 Vict,

ch. 44, sec. 5.

In other provinces similar legislation exists: and the mandn-

mns so authorized is called a statutory mandamus.

Neither the provincial statutes referred to, nor any other

enactments, in any way interfere with the inherent right of the



M.INDAMUS.
»a

no difference; but7^0^^ '
!^^

'** '" ^'''^'•'' '^ P^'^ticilly
priate remedy to comnd he Tf^'"'^

'^ ">e u»ual and appro-
justice or magistrate

'^ Performance of legal duty by .

not'etrd^d^JJ^^t'tLtr,* rr T ^"""'^» «'"-«' to i3

before the statutinmndamu; could b"""'''
*."

""'" '" «'>"''-
JJ., 3 E. & B 479 nil p ,,,'"' '^•"'d- H. v. Bristol

^o^'^^.>^t^Z^^:!"^' T""^^^ "- Superior
mus. No rule, have be n p2 j "nS """''" "'''''""•' *" """'da-
section; but mandamuHs a civil »n^ T" "^^"^^y """^^^ 'his
in any case; and the prLtice Til Tu " ""'"''"'' P'-'^eeding
and rules „'f court rSatTni cM

'''''''

""T
''"'"°"'''"'''^*^''"ion

Can. Cr. Cas. 307. sfthe Ontario I'T'^'"'''
« v. Moehan, 5

and Con. Rules thereuude;, ?08oTo84loTo^,''
^"' '".'' ('^'

^;e, .n al, applications for mand^Lti^Sirrv.lS;
By Whom It May be Applied Por.

the?erf„T^it"'„fTh: a'cVrSfd 7"? "^^ '"^ '^«'" -«>" *"

18 Q.B. p. 692; R. V Hertfort ?o p n ^"IV
^'^ P' ^apier,

dale, L.R. 12 Jr. p lof R "
V ^^ "^ ™^' " ""• ""'«'

Peebles V. Oswaldtwistre '(r897i /q bT25^r''^p' ^"- *»«^
44 L.J.Q.B. 85.

. ^ °»U, I y.B. 625; R. v. Peterborough,

perf^rriieT'of^hTrrtlTlrl" "^^ "" '"-- - *-e
applying 6««„ fi4e: R v T^ln'J p * ^T"" "'''o is not
A person who is not"' Ltv ^I'^^T

^^^ '^"' ^^ ^'JQB. 284
locus standi: R. v Case'^^l?,? '^''^"'J.'^^^g^

'oelow has no
court will exercise ite discretinnl'rl

^'- ^'""- ~^^' ""^ fe
on behalf of « n.„™ . .1 f"?""-^, P^e"- «" •efuse mandamus

self in fault: R. v. Wigan
Ky. Co., 62 L.J.Q.B. 572

on behalf of a person who ' M^-^r"'? *" '"''''"^e mandamus
R. 1 App. Cas.'622" B V Wtt ' r '""iV r'^-

" ^«'"'' t-'

r.T .'179
'

• ^- "• «y- Co., 62 L.J.OB CTO enr-.T. 572,

At What Time It Kay be Allied Por.
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applied for promptly: B. v. West Riding, J.J., 2 QB. 505; R.

V Case (No. 1.), 7 Can. Cr.Cas. p. 211—twelve months being held

too late: Cook v. Jones, 4 L.T. 306. It may be granted at any

stage of the proceedings before the justice, if the latter illegally

refuses to proceed: R. v. Brown, 7 E. * B. 757.

Against Whom Oranted.

It will be granted to all inferior tribunals or public officers

upon whom any statutory or legal duty devolves, and is refused;

against justices and magistrates; the clerk of the peace the

Court of General Sessions: R. v. Kesteven, J J., 3 Q.B. 810; K.

V Flintshire, J.J., 11 Jur. 185; or a county judge, e.g., in regard

to an appeal from a justice; R. v. Middlesex, JJ., 2 Q.B.D. ol6:

Strang v. Gellatly, 8 Can. Cr. Cas. 17. It will not be granted

against the Crown: McQumn v. McQueen, 16 S.C.R. 1;
Q»f°

V The Lord Commissioners of the Treasury, L.B. 7 tJ.B. Ml

But it will be granted against an ofBcer of the Crown to compel

the performance ..£ a public duty by him: Re Massey Man Co.,

11 R 444. So it will be granted to compel the clerk ot the

peace to deliver certified copies of records in his office: R. v.

Scully, 5 Can. Cr. Cas. 1.

In What Cases.

Mandamus is not a matter of strict right; but is one as to

which the court is to exercise a judicial discretion; and it will

be granted or refused as the particular circumstances of each

case are deemed to require: R. v. Garland, L.R. d Q.B. 269; Re

Wigan, L.R. 1 App. Cas. 622.
.

If there is some other specific remedy, equally convenient

and adequate, such as an appeal from the justice, tne remedy

by mandamus will not be adopted : R. v. Askew, 4 Burr p 2188

;

R V HalLs 3 A. & E. 491; Pasmore v. Oswaldtwistle, (1899), A.

c' 387; R.'v. Wigan, L.R. 1 App. Cas. 622; B. v. Joint Stock

Co.'s Registrar, 21 Q.B.D. 131; Re barter and Gravenhnrst

18 OR 243- R. v. Charities Commissioners, (1897), 1 Q.B.w .

R V Mayor of Hastings '1897). 1 Q.B. p. 49, f.ff.. when an ap-

peal by special ease for the opinion of the court is more con-

venieni: Luton Local Board v. Davis, 24 J.P. 677. Mandamus will

not be entertained merely to put in motion the justice when !,.

has not decided upon his course of action; he must first decide

upon the matter one way or other, and then the court above will
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»us= B. V. Phillimore 14 OBn ^7^ "'' * '° tor manda-

to those in which the jusfee need, n^^ r'
'"'?'" '" ""' ""'"'"'d

h.s du.ie.,, Hid: R. V. Pay«er 7 E & B "4 '" '"^ ''"""^^ "^
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: R. v. Ste-
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Elgin, 20 n.C.R 588^
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Such 18 the natural meaning of these words ; and the general

principle of statutory construction is that the words "may," or

"it shall be lawful," or "if he deems it advisable," are in them-

selves merely permissive, and do not import a duty. But not-

withstanding the above general rule of interpretation, if the

subject matter shews that it must have been intended that the

exercise of the power should be imperative, it will be so: per

Crompton, J., Re Newport, 29 L.J.M.C. 53; Julius v. Oxford,

Ij.R. 5 A.C. 214; Paley, 8th ed. p. 41; E. v. Bailiffs, 1 B.

& C. 86 ; Girdlestone v. Allen, 1 B. & C. 61 ; Re Goodspeed, 7 Can.

Cr. Cas. 240.

"May" was held compulsory in McDougall v. Paterson, 11

C.B. 755; and directory in B. v. Bishop, 29 L.J.Q.B. 23.

So when the statute by any of the above mentioLCd words

corfers authority upon a judicial officer to do an act, whether

judicial or ministerial a duty is imposed to perform the act

when the occasion for it srises, and it is applied tor by a person

entitled to have it done ; and it is imperative :
Cameron v. Wait,

3 A.R. p. 193.

The word "may" in such cases imports a judicial discretion,

and not a power to arbitrarily refuse; but confers nntliority to

consider and decide, which the officer is bound to cxlivim Xh,

for instance, a mandamus will be ordered to compel a justice to

issue a search warrant under Code 629, the word "may," con-

ferring a power and involving a duty, which must be doje

upon the arising of the contingency calling for its exeroifj:

see Maxwell on Statutes, 4th ed. 360; Cameron v. Vait,

supra; McDougall v. Paterson, 11 C.B. 755; Crake v. Powell,

3 E. & B. 210 ; Aitcheson v. Mann, 9 P.R. 473 ;
Barnardin v.

Dufferin, 19 S.C.R. 581; Dwyer v. Port Arthur, 21 O.R. 175;

Matton V. The Queen, 5 Ex. CR. 401.

A power given for the furtherance of justice, or when the

thing to be done is for the public benefit, or in advancement

of public interest, is given to be exercised, and is a command

;

R. V. Bishop of Oxford, 4 Q.B.D. p. 553; Julius v. Bishop

of Oxford, L.R. 5 A.C. 214 ; and see cases in Short on In-

formations 274; Douglas Summary Procedure, 8th ed. 76.

Mandamus will be ordered to compel the performance of

judicial as well as ministerial powers; and where the duty is

merely ministerial, its performance will be compelled as a matter
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tTir-m:'- ''-"" '•' ^"-"- 2 B. * C. 596; H. V. Pa,.,

of distress or commitment pli^
"'"'"'"'nas to issue a »arrant

P- Cfilbert, 10 C^n. Cr Cafag
^'

' ^^ '^^°- "^i Ex

b. "it:^Zy:LVuz:i'T'r ,*" ^^*™'"'- -"
ha» been in.properly pe ^1,1 T.

™'''' ""^ ""' «'"'•<' it
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"""''

S'"
'"" '""'"<'

(J™.), 9 A. & E. p 5J6.R V r»/ tV'''^ "• ^- Middlesex
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court cannot compel a nart^ .li
^^ordmate tribunal the
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l'"

"''"P*^'*^ « v.

the tribunal is a cnmnl!t // "*'"'"'' "* ""e discretion by

Can. Cr. Cas. 72. But whem ti! • . ^
'' "^^ ^'^ P- Cook, 3
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''^ ""^ '"''«»

refuse to perform the act In ^'A ' "' '"''"•y *« arbitrarily

•natter; and if he does^ "rirh h"'
"' •" 7^'"^ '" ^^i-^^r the
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On receiving an information a justice ia required by Code

G55 tu hear and consider (pentunally, so that he may properly

form his judgment: Uixou v. Wells, 25 g.U.D. 249), the allega-

tions of the complainant, and detirniiue whether further proceed-

ings are warranted or not. This is a judicial act : R. v. Ettinger,

3 Can. Cr. Cas. 387; Hope v. Evered, 17 tJ.B.D. 338; Ex p.

Lewis, 21 Q.B.D. 191; Lea v. Charrington, 23 y.B.U. 45, 272;

and the justice cannot in mere caprice refuse to issue a process,

lie must hear the matter and adjudicate, either that a prima

facie case is stated, or that even assuming the prosecutor's state-

ment to be true, it is clear that no offence within the justice's

cognizance is shewn; or that it is of too frivolous a character to

justify k'Kal proceedings: Selwood v. Mount, 9 C. & P. 75; R,

V. Bather, 42 L.T. 532; R. v. Huggiijs, 60 L.J.M.C. 139; R. v.

Insham, 14 QH. 3U(i; H. v. .Mwhan. 5 Can. Cr. l.'aa. 312. So, if

the justice holds, contrary to law, that an offence is not indict-

able, and so he has no jurisdiction to hold a preliminary enquiry,'

mandamus will lie to compel him to do so: R. v. Meehan, supra.

But the fact that the justice did not appreciate the evidence sub-

mitted to him on an application for a warrant of arrest for an

offence, is not a ground for mandamus to compel him to issue a

warrant against his opinion formed in good faith : Thompson v.

Desnoyers, 3 Can. Cr. Cas. 68.

If the justice should act from mere caprice, or opinion as

to what the law ought to be, instead of administering the law as

it is; or if he refuses to proceed upon an erroneous ruling in

regard to a point of law, the court will compel him to hear and

determine the matter, free from such erroneous view: R. v.

Botelicr, 4 B. & S. 959; R. v. Durham (Jus.), 19 L.T. .596: R.

v. Oooderich. 19 L.J.Q.B. 413; Fournier v. De Montigny, Q.R.

10 S.C. 292. The test whether the justice has exercised or de-

clined jurisdiction is this: if the objection be such that, whatever

the merits of the case, the justice holds contrary to law that he

can not decide on the merits owing to an objection, (such as that

a claim of right or title to land arises in the ease), such holding

is a declining of jurisdiction and not an adjudication: R. v.

Brow-, 26 L.J.M.C. 183.

But if he really adjudicates and decides, in the exercise of his

judgment, that the facta do not constitute any offence over which

he has authority, his decision is not open to question on an ap-

plication for mandamus, but is a subject of appeal : R. v. Paynter.
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If juatice refute* to bear toy evidence for the defence on the

ground tbmt it ia not ao provided by atatute, he will be compelled

by mandvnua to do ao, fur it ia a .lear miacarriafie of juatice, and

the refuaal to hear one aide ia the aanie aa if the caae had nol

been heard at all: Re Holland, 37 U.C.R. 214 j E. v. Waahington,

4G U.C.R. 221 1 R. v. Sproule, 14 O.R. 375, 384.

But a juatice'a adjuUi>:ation aa to the reception or rejection

of evidence ia not open to review on a motijn for mandamua:

R. V. Yorkahire (Jua.), 53 L.T. 728; R. v. Connolly, 22 O.R. 220;

nor upon a queation of fact upon which he haa adjudicated : R.

V. Shirl, 49 J.P. 68; aee Re Brighton Sewera Act, 9 Q.B.D. 723.

I'he court will not compel a juatice to proceed with a criminal

oise arising out of a pending civil proceeding, except ao far aa

ia neceaaary to hold the party to bail ; or unleaa the judge in the

civil proceeding ao ordera: R. v. Aahburn, 8 C. & P. 50; R. v.

Ingham, 14 Q.B. 396.

To What Conrt Application to be Hade.

The High Court in Ontario haa juriadiction in mandamua:

Re Stratford and Huron Ry. and County of Perth. 38 U.C.R.

156; Toronto Pub. Lib. Board v. Toronto, 19 P.R. 329; and aee

Re Paria Skating Rink Co., 6 Ch. D. 731.

The Praotice.

Ontario Con. Rule 1090 provides for the iasuing of a peremp-

tory mandamua in the flrat instance ; and Rule 1091 that the ap-

plication is to be made upon affidavit to a judge of the High

Court in Chambers, upon notice of motion to be served on per-

sons who may be interested in the order (e.g., the defendant and

the justice, as the case may be) . Rule 1092 provides for an order

absolute in the flrat instance i he judge sees fit ; and Rule 1093,

that the notice of motion may be served personally or subst'tution-

ally, as the judge directs. The mode of procedure mentioned is

that generally adopted: see R. v. Scully, 5 Can. Cr. Cas. 1;

Toronto Pub. Lib. Board v. Toronto, 19 P.R. 329 ; Holmsted and

Lanaton 's Jud. Act and Rules, 1296. An order nisi may be made

upon application to the court if so desired ; and if mandamus is

applied for under the R.S.O. ch. 88, sec. 6, it is so provided,

and that course is the one to be taken. R. v. Scully, 5 Can.

Cr. Cas. 1 ; R. V. lleehan, 5 Can. Cr. Cas. 307.
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VtXH or Xotiu or ilotioi. roi MAsoim,.
In tb« IliKh Court of Juntim

E^ui:^,':%sr,?i.X"';;:T:r,:,!!;;sror •"' -'"• ='•
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' ''
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Dated thia day of
, A D 10

To the uld CD.
•

audio the «>ldE.F.
"'"^"" O.H.. Solicitor for the ..id A.B.

AlTlDAVIT 10« MaSDAMUS.
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fl. The said ju«tice answered my said request by saying that he would

not bind me over or take any further step in the said matter {or othermm

attting out what the justice said, in anmer to the re</ttC8() and the said

Justice tlien and tliero refused and still lefuses to accede to or comply with

my said request, and to bind me over to prefer and prosecutf an indict-

ment as hereinbefore stated.

Sworn, tto.

The affidavit must shew a demand and a refusal
;
and must

state distinctly what was demanded, how the demand was made,

and how answered: Re Bruce, 11 C.P. 575; Re Peck & Peter-

bornutch, 34 U.C.R. 129 ; Young v. Erie and Huron Ry. Co., 27

O.K. .'>30; Re Irvinsr v. Askew, 28 L.T. 84: R. v. Pontypool, 71

L.T. 17 ; Re Guillot and The Sandwich & Windsor G. R. Co., 26

U.C.R. 246. But when the officer's affidavit in answer to the mo-

tion shed that he had refused to act, and it appeared the demand

if made would have been refused, this removed all ob,iection to

the want of proof of demand : Re Davidson & Miller, 24 U.C.R.

66.

Oboes fob Mandamus.

In the High Court of .Justice.

The Honourable Mr. Justice.

In Chambers,
the day of

19

In the matter of. etc. (n« in the ahore form of notice of motion.)

Upon the application of the above named .- .B. ( or as Hie oiise may be

)

,

upon reading the notice of motion served herei-i that an order of manda-

mus do issue, directed to E.F.. requiring him to [here slate the duly to he

performed, or the thing to he done, as claimed or ordered), and the affidavit

of service there<,f upon reading the affidavits of A.B. and G.IJ-. and upon

hearing the counsel or solicitor for the aaid A.B., CD., and t.t.. (OS IM

case may he) and it appearing that ihere insert the necessary inducements

It^B"ordercd peremptorily that the suid E.F. be and he is hereby com-

manded that he do forthwith after the service hereof [here insert the duty

to be performed, or the thing to be done as ordered)

.

And it la hereby further ordered that the costs of this application be

raid bv the said CD., to the sold A.B., forthwith after taxation thereof.
r ' Clerk in Chambers.

The notice of motion takes the place of the order nisi, and the

order when granted is usually an absolute and peremptory order

in the first instance: see Re Board of Education v. Napanee, 29

Grant 395, Holmsted and Langton, 1297, 1302.

The writ of mandamus is abolished by Con. Rule 1080; and

the order has the same effect.

If an absolute and peremptory mandamus is not issued the

order nisi will provide for the act being done unless cause to
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the contraiy is shewn by a return to be made. In that ease the
justice may make a return shewing reasons why he has not done
what is required.

Return to H.' /.ramuii.

A return Tinst h,. m^de (', the mandanuis; shewine why the
act required vas not donj; . r that the mandamus has been "com-
plied with; 1.11,1 t'-e r-'urr. should be very minute: Con. Rule
(Ont.) 1085; R. V. Southampton, 1 B. & S. 5. As to the suffi-
ciency of the return; see R. v. Mainwaring, E! B & E 474- R
V. King, 20 Q.B.D. 430.

The return may state according to the fact that the justice
has obeyed the order and done what was required: giving pnv-
ticulars to shew that there has been a real compliance; or in case
of an order nisi the return may justify the uon-pcrformance of
the matter in question; and in that event the facts must
be fully and explicitly stated and the prrounds fully given,
shewing such justification; so that the court may be able
to judge of the legality or otherwise of the reasons offered for
not doing the act in question; e.g., by stating facts shewing that
the justice lie.nrd the statements of the prosecutor and any wit-
nesses he produced and duly considered the information and
evidence and came to the conclusion that no criminal offence was
disclosed; or that the alleged offence arose wholly in another
county and the defendant was not present or residing in the
justice's county and .so the latter had no jurisdiction ;"or such
other sufficient facts and grounds according to the eircumstanees
of the case: see notes in Holmsted and Langton's Jud. Act and
Rules p. 1298.

Form of Retubn.

Indorse on the back of the order the fallowinf;-
The an.™-er and return ot E.F., one of His .Mniestv'i

peace (or poliee magistrate) for the of
'

order appear in the schedule hereunto annexed.

ScnEmxE.

justices of the
to this

E.F.
J.P.

. . '; ''f'''"« o' His Majesty's justices of the peace (Oi- police macis-trate)forthe of do most himblv certifyand return, in accordance with tlie annexed order, as fnlln««-
1. That I have (if the return is in obedience >o Ike niandaton, prrt ofthe order the words in that part of the order should he inserted hire in the

past, instead of the future, tense) as by the said order I am commanded
E.F. (Seall.
J.P. (or P.\r.).
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The return with the order is to be filed in the proper ofHcc.

No return is admissible to an order absolute, except explicit

obedience thereto.

Attachment for Default.

If a return is not made to an order nisi, a peremptory order

will be issued; and if a return is not made to a peremptory order,

it is a contempt of court: Con. Rule (Ont.) 108.5; and it may be

enforced by process of attachment : Con. Rule 1093 ;
Demorest v.

Midland Ry. Co., 10 P.B. 82.

The application for attachment is made, on notice of motion,

to a judge of the High Court in Chambers, on an affidavit of

the service of the order, and an afBdavit of search, and of no re-

turn being filed in the proper office.

Amendment of Betnm.

Clerical errors may be allowed to be amended.

Objections to Betoin.

If the return is evasive, or frivolous; hypothetical or uncer-

tain, a motion may be made to quash it: Con. Rule (Ont.) 1089;

or a motion for attachment or to commit for contempt may be

made: Con. Rule 1085, 1093. See also Rule 882: Holmsted and

Langton 1299.

Amendment.

The court cannot, on application for mandamus, amend the

conviction in question ; and the provisions of the Criminal Code

as to amendment of an invalid conviction do not apply: R. v.

Case, 7 Can. Cr. Cas. 204.

Cotti.

The costs of the application are in the discretion of the judge,

and are usually, though not necessarily granted to the success-

ful partv: R. v. Surrey, J.J., 14 Q.B. 684; R. v. Harding, 6

TLR rls 1,57; R. V. London, J.J., (1894), 1 Q.B. 453; R. v.

Meehan, 5 Can. Cr. Cas. 312. Costs will generally be refused

it the question was a fairly arguable one: Coswell v. Cook, 11

C.B. (N.S.) 242; and see He Brookficld v. Township of Brooke,

12 P.R. 485.
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CHAPTER V.

APPE.VL AND Case Stated.

The Bight of Appeal,

In any form, exists only wlien it is given by stat-

ute, either expressly or by necessary implication; and

the procedure to be employed therein must be distinctly

laid down by statute: R. v. London, JJ., 25 Q.B.D. 360; Su-

perior V. Montreal, 3 Can. Cr. Cas. 379.

A provision by statute for an appeal, without the same

or some other statute providing any procedu-e by which

it is to be exercised, would be wholly ineffectual and illusory

;

and so, the procedure, when provided, must be strictly and

implicitly followed.

FroTiiions of the Criminal Code.

An appeal and the procedure to be adopted, are provided by

sections 749-761 of the Criminal Code, from the decision of a

justice of the peace, in any case in which he acts, under his sum-

mary jurisdiction under Part XV. (sections 705-770), of the

Criminal Code, and either convicts (or makes an order), or

dismisses the information.

Case Stated.

Sections 761-769 also provide for an appeal, and procedure

thereon, by way of case stated upon the ground that the jus-

tice's decision is erroneous in point of law, or is in excess of his

jurisdiction and authority. The first named appeal is upon the

merits of the case; includinR the legal merits: R. v. Gilmour 7

Can. Cr. Cas. at p. 217; R. v. Bombadier. 11 Can. Cr. Cas. 216;

and the only means by which the justice's finding on the facts

and merits of the ease can be reviewed, is by appeal under sec-

tions 749-760 ; R. v. ITrquhart, 4 Can. Cr. Cas. 250.

Case stated under Code 761-769 is an appeal only upon a

point of law or jurisdiction. Upon a pure question of jurisdic-

tion, however, the appropriate "emedy is by certiorari, rather

than by case stated; Re Ruggles, 5 Can. Cr. Cas. 163.
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In Wlut Cawi Appeal liei.
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Code 771 (except a judEe of a Superior Court in Saskatchewan

or Alherta) : upon a conviction for an offence under Code

773 (a), for theft, false pretences or receivini; stolen property,

not exceeding $10 in value; or under Code 773 (/) for keeping

or beiuR an inmate of a disorderly house. Such appeal li's, not-

-.vithstanding Code 776 declares the jurisdiction of certain magis-

trates to he absolute: R. v. Wirth, 5 B.C.R. 114. The provi-

sions of Code 749-760 and the procedure there laid down apply to

these appeals. It will be observed that the appeal last mentioned

is confined to a case of conviction, and not of dismissal of the

charge. This appeal lies in all the provinces, including the N.W.

Territories; the reasons for holding that the appeal would not

lie in the N.W.T., given in R. v. McLennan, 10 Can. Cr.

Cas. 14, not being now applicable, under Code 797. As above

mentioned an appeal, by reservd case on a question of law only,

is provided by Code 1013-1014, from any conviction by a magis-

trate proceeding under Code 777, on the trial of one of the of-

fences there referred to. This appeal will be referred to separa-

atelv, under "Reserved Case" post.

Sections 749-769 do not apply to this appeal, which is gov-

erned by sections 1013-1014 only.

r

1̂̂̂
H

i]H
1' !'".

1
"4
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Where Appeal Provided for by a Particular Statute.

In some cases the particular statute relating to the offence

prohibits any appeal from a conviction under it, and such pro-

hibition will prevail: while, in other cases, special provisions

and procedure regarding appeals are made by the particular

statute. In such last mentioned cases Code 749-769, or such

portions of them, as may be inconsistent with such special Act,

are excluded by their terms, which make them applicable "un-

less it is otherwise provided by any special Act." But such

portions of these clauses as are not inconsistent with the provi-

sions of the special Act, are to be read into the latter provisions;

R V Mcintosh, 2 Can. Cr. Cas. 114. And the special appeal

provided by the Fisheries Act, H.S.C. ch. 45, sec. 103, to the

Minister of Marine and Fisheries, does not take away the general

right of appeal under the Criminal Code, but is additional there-

to: R. V. Townsend, 5 Can. Cr. Cas. 143.
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1. Appeals pkcm summary convictions under Part XV orTHE Criminal Code—Code 749-760.

To wh«t Court Appcsl to be made.
llnless it is otherwise provided in any special statute unde-which a conviction takes place, or an order is made by a Zt;

Xnt" an^"""
"'
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Court Se'tw';""''
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» J'"""^ of 'he Supreme
«, ,?

the N.W.T. pending the abolition of that court andthereafter, to a judge of such court as may be subsSd f"rthe Supreme Court of the N.W.T Code 749 (f) i I
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749
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H-1

7,1 SipiMing (Ont.) :—To the general sessionn of the peace

for Renfrew County, when the conviction adjudges tmpnmn-

meni only; and in all other cases to the Division Court of Ren-

frew County, held nearest to the place where the cause of com-

plaint arose; or at the nearest place thereto where a court i» ap-

pointed to be held: Code 749(2).

Who Kay Appeal.

The appeal may be taken by the prosecutor or complainant,

as well as by the defendant: Code 749.

The defendant may appeal although he pleaded guilty before

the justice. That plea only concludes him as *» the matter

stated in the information or charge upon which he WM

tried; and he may shew that the conviction is bad m law

or upon an objection to the information or summona taken

before the justice and over-ruled by him. A P^-^"" "'y

plead guil^ and be convicted, and yet '^e conviction be

bad in law and liable to be quashed on appeal: K. v. Br.»k, 7

Can Cr Cas. 216. But the case of a defendant who has pleaded

guilty before the justice, should not be re-opened and w't"f^»

failed on the merits, in order to revise the Punishment, if *e

justice has not acted oppressively: R. v. Bowman, 2 Can. Cr.

Cas. 89.

A party who has been convicted and paid his fine, may never-

theless appeal, if he paid under compulsion and P™***'^ *;^
P;

Mason 13 U.C.C.P 159; or with any intimation of an intention

of appealing; but not if he paid the fine voluntarily: R. v.

Neuberger, 6 Can. Cr. Cas. 142. In Ex p. Mason supra, ihe de-

fendant said he would pay his fine, and paid it; but stated al^

that he wonld see further about it; and the court held tha

here was no waiver of the right to appea ;
which should not

be taken away on any doubtful ground. Tn R. v. Tucker, 10

Can. Cr. Cas. 217, the payment of the fine accompanied by en-

quiries tor information as to time allowed for appeal was heW

no to be a waiver. Code 749 gives an appeal to either party

who "thinks himself aggrieved," by the conviction or order^

But that does not mean a person who groundlessly fancies he is

ag^ieved; but one who has some legal ground *

»J
'»

:
Harmp v^

Bailev 6 E & B. 218. So a person who has pleaded gaUty, «

™t a'^party aggrieved, so far as the facts relatmg to his gn.lt
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or innocence are concerned, a» to which he is stopped by hisplea: K. V, Gilmore, 7 Can. Cr. Cas p ''IS

hin,^?/"
"" '"'•"•""'i"" ^as laid by an individual de«;ribinghmself a» an agent for a society named, the society is not Ipary .K«rr,eved, and has no locus sla,,di to appeal ; Canada'

S/Q.ar"«5' '"" '' ""'• ^"- -"^ -^ «"''^-° V

Code 749 does not authorize an appeal under it on a convic-

r,?onT "" 1 "" ""•'" " P™"'"""' '•'"""'
^
""d l>a« no^ppli.

?„ nriv"""^^
» e»."vi<=t,on, any appeal from which is the suWect

rr r^ .0?' '^•"A'"'""
""'''^ ^-""""^^ ''• Hurtubise. 2 Can

»n,l „« ; ; i".
'^ntano the practice and procedure in appealand case stated has been assimilated to that provided by theseetmns of the Cr. Code now under con,iderati«, : R SO 1897

ch. 90, s. 8, amended by 1 Edw. VII. ch. 1.3, 8 2.

When Certiorari Barred by Appeal.

r.n,^!^''
"^^ '"•""''™ """ '•"''iorari shall not be allowed toremove any eonv,ct,on or order if the defendant has appealed;nor any order or conviction made on such appeal. But thisdoes not take away the n^ht to certiorari if the appellate courthas aoed without jurisdiction, or in exees., if it: see ante ''Cer

Z'l^ 5 P?;
^4^",'"'"""'•

l*^''-'^-
^' ''"""-' Bank 'v. w".lan L.R. 5 P.C. 44.1; e.g., when the appellate court refused tohear cvdenee other than that given before the justice: R vWashington, 46 T'.C.R. 221.

Notice of Appeal.

The appell,,, must give notice of appeal in writine, hv fil-ng in the office of the clerk of the court appealed to, and "serv-ng the respondent with a copy thereof, a notice in writing set-

iL^in r .,"?v
'•™''™'''''« e-rtainty, the conviction appealedogams, and the court appealed to, within ten days after the

conviction or order complained of was made: Code 7.W(fc).

T rn ,

"""^ °' *''™" ^°*«'" * f^o^iOTiou oa OBDra.

Take notice, that I. the undersinne,] A B of i^I„!i '.„ »

=a.„.t . «rtai„ -vWio" ( ,„, he.,i„. krSi; Srat;,t°',he
'

7
,
inatant, and mad. by J.S., Esqni™, . justice of the

nm

M

i i-

'

I'

m
I

' i
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pwra in Aiid for the uid County o( whtrtby I, th. ""l *» "•
convicted of having (or wai ordered to pay .

'e^e •'"'" '*" o)r«"«

u i» Ike i»iii)iclio»; 'jr l*e omou-l ordered lo Iw paid, elo., oe oorreclly oe

VQeei6ie).

Dated at thle day ol , one thoueand nina

hundred and . „

The above notice may of course be changed to suit the caw of

an appeal by the prosecutor.

The notice need not state that the appellant is a "party

aggrieved" by the conviction or order appealed from: R. v. Jor-

dan, 5 Can. Cr. Cas. 438.

Requiiitet of th« Hotice.

The notice must state with reasonable certainty the convic-

tion or order appealed against; and a notice of appeal pur-

porting to be from a conviction for "looking on" while per-

sons were playing in a common gambling house, (Code 229)

is not a good notice of appeal from a conviction for "play-

ing in" a common gambling house, (Code 229) : R. v. Ah Yin,

(Cy. Ct. Vancouver), 6 Can. Cr. Cas. 63. A notice stating

merely " what judge and place the appeal was to be made, but

not tatini: "to the next sittings" of the Court, nor when that

would be, is insufficient: R. v. Brimacombe, 10 Can. Cr. Cas.

169. The wording of the section in the Cr. Code 1906, is the

same as that of 1892 under which this decision was given.

Hotice to he Addieued to the Oppoiite Party.

A notice not addres.sed to the respondent and not served

personally upon him is invalid; but if it is served personally on

the respondent, although not addressed to him, it would

seem to answer the rquirements of Code 750 (o) m
the Act of 1906. It was so held under the similar

clause in the English statute in R. v. Essex, JJ., (1892),

1 Q.B. 490 ; Doe v. Wrightman, 5 Esp. 5, and in some Canadian

cases, but contrary in several other cases under the Criminal

Code of 1892: see Cragg v. Lamarsh, 4 Can. Cr. Cas. 246.

The latter were decided on the ground that the form

of notice N.N.N, in the Criminal Code of 1892 was ad-

dressed to the respondent, and the Act required this form, or

one to the same effect, to be used; and so the English decisions

did not apply, as the English Act did not furnish any form of

notice of appeal ; see R. v. Jordan, 5 Can. Cr. Cas. 439, and th-
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Notice to be Signed.

..ot adZZd U, anv' pef^'' ."Z "T"' ^ "'"''"'« " """^

OR ini; Tk
" '• *" '.LR. 76; R. V. Kent, ,J.,J., LR a

his solicitor ^ " " "'*'"'''' •'>• 'he appellant or

Serrice of the Notice.

and ea.e.s c.fed in Rieknell and Seager D C Ac 98 PerJ i

^ee -rd.;:l -Cd;;,-';-^?^
^^ ™'"^ ''^'- «•» ^'- '^-

When Notice to he Served.

^:!
1

'

lii: ;,
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UDOunccd hit decision *nd mad* the minute of adjudication re-

quired by Code 727 ; and not from the time of malting out the

formal record of conviction, if the latter ia done afterwarda, aa

it may be, (see the same lection) ; and which may be trannmitted

to the court appealed to at any time before the appeal i» to be

heard: Code 757; See R. v. Derbyshire (Jus.), 7 Q.B. 193;

Ex p. Johna<m, 3 B. & S. 947. The time for appealing from a

judgment begiMs to run when the decree or order for judgment

ib put into intelligible shape, so that the parties may clearly un-

derstand what they have to apiwal from, (such as the minute of

adjudication must be, see poal, Summary Convictions,"), and

not from the entry of formal judgment: Koksilah Quarry Co.

V. The Queen, 5 U.C.R. 600.

The day ne»t following that on which the decision was an-

nounced will be the tint day c-cmnted; and the day of serving

the notice will be excluded: Radcliffe v. Bartholomew (1892),

1 Q.B. 161. If the last day for service falls on a holiday the

notice may be served on the next following day which is not a

holiday: R.S.C. ch. 1, sec. 31 (A); R-S-O. ch. 1, s. 8, 17: see

'Sunday* and Holidays" post.

Filing Notice of Appeal.

The notice must be both filed and served within the ten

days: Code 750(6).

To What Sitting.

It the conviction or onier is made more than fourteen days

before the sitting of the court to which the appeal is given, the

appeal is to be to the then next sitting of that court: but if less

than fourteen days, thi'n to the second sitting after such convic-

tion or order : Code 750.

The "sittings of the court" refers to the sittings fixed by

law; and not to sittinas which had begun within the fourteen

days, but wore adjimrned. the adjourned sittings taking place

after the fourteen days: R. v, Bonibadier. 11 Can. Cr. Cas. 217.

Fourteen rlrar days is meant, so that an appeal from a con-

viction made on or before, say. 28th May. would have to be to

the sitting beginning on, say, 12th June: but it the conviction

was after the 28th May, and the next sitting began on 12th

June, the appeal must be to the second sitting, e.g.. in Ontario

to the December general sessions.
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in the County of r„rk «W .h^' ^.f' ^6. «c. 4: except

September: ,eel^2T '
" "^ ^""^"^ '" '^'«J' ""'I

The Second Kotice.

the previo,., one .».v p„,,ib,y be oo.'^binod In one no", i ^ bu"*'

Fo.>, o, T„, F,v. DAV,' X„T,CE G.v„o n>o„„« or APP.A..

A.D. 19 , for (.(o(, ,», ^j„y, „ ,., ,j, ^„„„j„„.^
Between

A.B.

Appellant,
and

CD.
Respondent.

^n..T;£'J'.'id a'"b'°K? "',."" '^°""''' °' «« "PP"! herein,
coovlrtlon

"* '^^- " °°' K^-'ty »' the "Aence rtated m the ..id

!b..T..^"U™Ti2ttii™,^r?,e:Vi;i;i:f;;'i°i'",TT'f.' '" "" ^b-
jurtic („, ,,„,(„, „ o(/,n?„r„u^ ™' r.?\"

!""'»'l«" limit" of the uid

convi'cit"
"""" •""" "'"" f'™"''' '-Ppe-rupon tl,e proceeding .nd

Dated, etc.

To CD..
The RMpondent .nd to G.H,. E»,., hi, ,olicitor.

A.B.,

Appellant.

V m

f!

!•!

ij

ii

.1

'
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The giving of both of the above notices is a condition pre-

cedent to the due lodgment of the appeal; and if not implicitlj"

complied with, the appeal is not duly lodged, the court appealed

to has no jurisdiction to hear the appeal, and the objection can-

not be waived or cured: R. v. Middlesex, J.J., 12 L.J.M.C. 59;

K, V. Oxfordshire, J.J., I M. & S. 446; Aldcrson v. Pallister,

70 L.J.K.B. 935 ; R. v. DoUivcr, 10 Can. t)r. Cas. 405. The court

appealed to can only hear the appeal on the grounds stated in

the notice; and cannot quash the conviction, even if invalid, on

grounds not so expressly stated : R. v. Boultbee, 4 A. & E. 498.

Other Reqnirementi of Appeal.

The N.W. Terr, ordinance requiring an affidavit to be filed

by the appellant denying his guilt, is not ultra vires, not being

inconsistent with the provisions of the Criminal Code: and the

omission to file such afRdavit within the time limited, goes to

jurisdiction, and cannot be waived or cured: Cavanagh v. Mc-

Ilmoyle, 6 Can. Cr. Cas. 88.'

Waiver of Right to Appeal.

The taking of certiorari proceedings is a waiver of the right

to appeal : Denault v. Robida, 8 Can. Cr. Cai. 501.

And by Code 769 any person who appeals by way of case

stated under Code 761, shall be taken to have abandoned his

right to appeal under Code 749, Anally and conclusively and

to all intents and purposes.

Becogniiance on Appeal.

If the appeal is from a conviction adjudging imprisonment,

the appellant must either "remain in custody until the holding

of the court to which the appeal is given," or enter into a recog-

nizance. Form 51 to the Cr. Code, before a county jndge, clerk

of the peace or any justice of the peace for the county in which

the conviction was made with two sufficient sureties conditioned

personally to appear at the court and try the appeal, and abide

by the judgment on appeal, and pay such costs as may be

awarded bv the court: Code 750 (c).

The reco!rni7.ance is good, and the proceedings arc regular,

even if the defendant was not "in custody" when the recogni-

jinnce was given : R. v. Jordan, 5 Can. Cr. Cas. 438.
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Robmet, 16 PR 49
^^- ^^'i R- v.

Time within which Hecogniiance to be Given

ceil, I err. L.R. 193; McShadden v. Lachance, 5 Can. Cr. Cas.

..rl!'l^"'u'' "1 "•" '•""Sni^a"'"' " a stay of proceeding, on theeonv,ct,o„, by the justice; but until the recognizance ".fen"erednto he ma.v proceed to enforce the conviction, notwithstandWthe nohee of appeal: Simington v. Colbourne, 4 Can Cr Cas

C,n?<r,"°'i'"''°°"""''™
""*""•' """"'I C.. CODE.

Province of I

County of j

•ndC.D. ofthe „. > '"t" County of (oo«(po(io«),

(o<!i:«po«ionl,,„dEP „, ,1 °'
„,

. "n the County of

iSTn'.„§r"tl!:^.^7cou^„1nf'^' ----£o°H."'r/„.«ee of

S iLTol, ,i,W i, rtoX^""."'?,
='• "•»" <"

-

^««,, and ,». Jr„^J^Xtt Z^':,dn'a:TT' "{ 17" """"^
'»« o/ipMl

, of (rood and Inufiil m„V,„ TJI V^ "" ?">»""« «)»«» of
ever.1 good. .ndTh.'w.T.nlTdUL':'",'''" '" '^ '""^ »" ""'
of our Mid SovereiRn the kln» hi, heirfrr '"P"""".'', to the nw
f.il. in the condition hereunto written

"«*"»<". » the Mid A.B.

ffiji
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TiUcen .od wknowlwiged th. day and y«ir ttnt abor. ™«ttoii«I at

the ol , in the County of „ „ .
"•"'" ""•

(Signed) GH.
"

J.P., County ot

The condition of the abo»e written recognizance i. «•*
'^f'

" Sf

r^r. Krr/.o= r^r"'"'^r:2i^:rr^r,s;ni
hehoMenatth.

^^
of

_ ^.„. .,• ".X^ffihe' „id County'

°f , and tries an appeal against a certain convic-

? on bearing date the day of A.D. 19 •
•"' "•d' Jj Pf

the said justice ot the peace for the County of ,
whereby he,

the said A.B., was convicted for that he the said A.B. did at

the said County of on the day of
...rlr.j.

IM> out the ofenct <u tiated in the coniitcdoa) and also abides by the judg-

ment of the court upon such appeal and pay. such cost. ""'Jy^^.^*
awarded, then the said recogniiance to be void, otherwise to remain in lull

force and virtue. ,„. j, nw(Signed) Q-H-

in

Hotice ot Becogniiance.

Notice of recognizance—Form at the end of Form 51 to the

Cr. Code—should be given by the justice to the parties bound

by it The omission to do so, however, will in no way effect the

appeal; the notice, being merely a matter of proceedure by the

justice, is directory to him, and does not affect the proceedings.

Fo«M or Notice or Recoonizajice to be Givek to the Appellast and his

SUBETIES,

Take notice that you, A.B., are bound in the sum of ,
and you

L,M. and N.O., in the sum of .each that
J""

*>«»'«

A.B. will perKinally appear at the next general sessions ol the peace (or M
Hie ooee may be, naming the court appealed to) to be bolden at .

in and for the «.id County of , and try an appeal «P^ »•"
conviction (or order) dated the day of

, , ,. • ['^.'li
whereby you A.B. werB convicted of (or ordered, do.), (.taf.nj offence or

the auiiect of He order ihortly). and abide by the judgment of the court

upon such appeal and nay such costs as are by the court awarded, and

uileas you the said A.B. personally appear and try such api>eal and abide

by such judgment and pay such costs accordingly, the recognizance entered

into by you will forthwith be levied on you, and each of you.

rwted «t . this day ot ,
one

thousand nine hundred and „. ,. « -i
(Signed) O.H.

Several Appellanti.

Where there are several appellants there must be two sure-

tics besides the appellants, (who must also be joined in the re-

cognizance) : R. V. Joseph, fi Can. Cr. Cas. i44.
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Defecti in Recopiizuce,
If the word "personally" is omitted from the condition in

the recognizance, for the appellant's appearance at the court therecognizance is void, the appeal has not been properly lodgedand the appeal cannot be heard. Ex p. Spragne. 8 Can. Cr. Cas.
«K). The object of that condition in the recognizance is tosecure personal appearance so as to give the court control overthe appellants person: ibid. But the omission of the words
try sueh appeal" was held to be immaterial, if the appellant

act^ually appeared to prosecute: R. v. Tucker, 10 Can. Cr. Cas.

The sureties must be sufficient: (Code 750(c) ; and they mav
be required by the justice before whom the recognizance isentered into to justify, either by affidavit, or by being swornand examined before the justice as to their property, etc.; and
If tte TOreties and recognizance are sufficient he justice has no
authority to refuse to act upon it on the ground of the insuffl-
ciency of the notice of appeal, as that is a matter for the Appel-
late Court only: E. v. Carter, 21 L.J.M.C. 72.

Snfflciency of Sureties ia for the Initice.

The sufficiency of the sureties and recognizance is, however
a matter for the justice alone, before whom it is entered into-
and It will not be enquired into by the court appealed to; and
so the absence of an affidavit of justification is no objection to
the appeal

: Cragg v. Lamarsh, i Can. Cr. Cas. 246.
It is not for the justice to assume the determining whether

the appeal is m time; that is for the court appealed to: R v
Slavin, 38 II.C.R. 557.

The justice must see however that he has proof of the sure-
ties sufficiency: Cragg v. Lamarsh, 4 Can. Cr. Cas 246 The
sureties need not be freeholders; it suffices if they have property
enough of any kind. A person who is not a resident of the
county should not be accepted as a surety: R. v. Lyon, 9 C.L.T.

In case of an appeal by a corporation, it was said in the
case of Sourthern Cos. Bank v. Boaler, 11 T.L.R. 568, that it is
the practice to accept the recognizance of some member of the
cor^ration-usually a director-with the usual sureties: and
see R. V. Manchester, J.J., 7 E. & B 453

I

m

i i

I
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''I

Money Depoiit lutead ot Becognuance, Aboliihed.

It will be noticed that the alternative of depositing money as

security on appeal, (which was provided for in the Criminal

Code of 1892), instead of recognizance, has been omitted from

the statute of 1906: and a recognizance must now be entered

into in every case.

Tranimission of Conviction, etc., to Court.

The justice is required to transmit the conviction or order

appealed from, to the court to which an appeal is given, before

the time the appeal is to be heard ; there to be kept among the

records of the court: Code 757.

In Ontario the papers must be sent to the clerk of the peace,

if the appeal is to the general sessions: or to 'e clerk of the

Division Court, if the appeal is to the latter court.

It is for the appellant to see that this is done, and that the

papers with recomiznnce at-e on file before the opening of the

court, and that all ot the conditions upon which an appeal is

allowed by the statute have been strictly complied with, other-

wise the appeal is not duly lodged and cannot be heard : E. v.

Oray, 5 Can. Cr. Cas. 24; McShadden v. Lachance, 5 Can. Cr.

Cas.' 43; Ex p. Cowan, 9 Can. Cr. Cas. 454; R. v. Joseph, 6

Can. Cr. Cas. 144; E. v. Neuberger, 6 Can. Cr. Cas. 142. And

anv detect therein cannot be cured, as it goes to .iurisdiction : E.

v. Dolliver Mining Co., 10 Can. Cr. Cas. 405 ; Ee Meyers and

Wonnacott, 23 U.C.E. 611.

Entering the Appeal.

The provisions ot provincial Acts or rules of court requir-

ing an entry of the appeal to he filed with the registrar or clerk

of the court : see Gibs ,n v. Adams, 10 Can. Cr. Cas. 32 ; do not

apply to appeals under the Criminal Code; the only conditions

essential to the hearing ot the appeal are those comprised in the

sections ot the Criminal Code ; and these do not require the ap-

peal to be formally entered with the clerk ot the court. It is

usual, however, to so enter the appeal.

Proceedingi on the Hearing of Appeal.

At the opening of the court appealed to, it is for th' appel-

lant to call the person who served the notices before men-

tioned, and prove the due service ot them. The conviction or

II
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Adjonnunenti of Hearing

the .onv,.t.on is probably .lirectory merely and tl e faUure to

So Jury.

On the trial of an appeal under the Criminal Code therew« at no t.me any right to a jury: R. v. Washington, ^0 0^
fjflf

\^'^^^'"^- 38 U.C.R. 564; nor i, there now any an hiority for the conrt to allow a jury: Code 881: R. v. Malby 4

wM-h ^f. "^- '^^' "«'«""' of the Crimind Code

cX Xre^^n! d?'t;%ro^^e *tTfl ^"^'''^ -^

.en ^t7e:rprlZT"ioTe%°^^^^^^ ^under the Code in Saskatchewan^Atrta ,he'NW T a.d the

.nwed elsewhere, in the absence of express author";^ f" S

Froonring: Attendance of WitneMei.

ten^h^T ""J'where in the province may be required to at

pmvidtjlT'''
"""'•""* °* '^' """'* appealed^o: Code 97^providing that every witness duly subpoenaed to attend a, d

oode a72, 973, contain provisions for enforcing this.

; ;,'{

'

I

: .
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A witness in Canada but not in the province may also be

compelled to attend on a subpiena in like manner as if he was

a resident in the province: Code 974. Code 975, 976 provide the

means of compelling obedience to the subpoina.

In R. V. Gillespie, 16 P.R. 155, Chancellor Boyd, held that

an order for a subpoena to a wit.iess in Canada, but out of the

province to attend at the hearing of an appeal to the genera^

sessions in Ontario, might be made by a judge of the High

Court or County Court under Code 584 (now 67b)
:J^l^ode

843 (now 711), which incorporates Code 584 (now b7b), de-

clares that the provisions of the latter, as to procuring attend-

ance of witnesses, shall apply to "any hearing" under the

summary convictions clauses of the Criminal Code; and these

words are large enough to cover, not only the hearing

before the justice, but also the hearing of an appeal from the

action of the justice.

But it would seem that a subpcena for any witness anywhere

in Canada is autBorized by Code 974, without an order.

HeaiinE the Appeal.

When the appeal has been lodged in due form in compliance

with the requirements of the statute, the court appealed to is to

hear and determine the matter ol the appeal, and make such

order therein, with or without costs to either party, including

costs of the court below, as seems meet to the court; and in case

of a dismissal of an appeal by the defendant, and the affirm-

ance of the conviction or order, the court shall order and adjudge

the appellant to he punished according to the conviction, or to

pay the amount adjudged by the order, and to pay such costs

as are awarded ; and shall if necessary issue process for enforc-

ing the judgment of the court: CoJe 751. And the court is to

try, and shall be the absolute judge as well of the facts as of the

law, in respect to such conviction or order: Code 752.

The court is empowered to consider the law as it affects the

whole conviction. See further as to the powers and duty of the

court: R. V. Tebo, 1 Terr. L.E. 196; McLellan v. McKinnon, 1

OR. 238 ; R. V. Lizotte, 10 Can. Cr. Cas. 316.

Any of the parties may call witnesses and adduce evidence,

either as to credibility of witnesses or any other material fact,

whether such witnesses were called or evidence was adduced at

the hearing before the justice or not: Code 752(2) ;
see R. v.

i|
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Oepoiitiou u Erideaoe.

w. ne», « omitted in sec. 752. the Criminal Code oflMe ,^ it

**

In the Court of Ge„er»l S,,si„„, „, .J pea«, ,„, ,h. e„„ „,

<»^^emoy».). »""»l™ Co-rt o( the County „, ^ °' ,^
In the matter of an appeal
Between

4.B.

CD.
and

Appellant.

Re8)>ondent.

^rn^i^ni;; S3 r, ^LjL'e"
'^""«-. --'°wtt"'^deL .t th.

2. That on th« j.. „, . „ ,
jnjly, died .t the pU« of ,e.lden« of the «id ' ". S. J/"""*"
: the^r- °' '^'°''

?'l"!";
"« «id .ubp<e„. .'nSVaVaWng there

Phc me.lic^^'iC SrTid '^ "
'° '' ° rr» "" «•«"" «^ '»•

.tated to th. „id'»ife of the »id ™,^'„ t" " ''™'- ' ««>
the nature of my buninees, and told her (or 1;1T fk .,'""'.". *'"*'» '"I

8—MAO. IIAB.
«»« <o »« mode), and lb« 1 unordingly

P^

I

I'

^l)
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m

llurt alale io»ol«t7«r ixilb umrt made and other all«i»p(« <o elfMl wrvioa,

and if Iht intMU hat a place of »minM». «»«" "*«• «ffo"» "";" "«!«• '"

nnie Aim IAer«; alto, ilale what (*« pw>o«. M«n a( l»« unlnmi nndtMt

md place of Inuineu mid •> reply to l»« guwlion. a«lce<i o. (o (Ae «iA»r«-

otoiiX of Ike lOituMt, J«»«» l»« ^uetlioHt and amwen. If the mtnett Me
gone abroad, •»•«> if poteible io»<r« A< ie alleged to Aaue gone to, and alala

noK facte and oiraimaloiKwi as tcould mtu/ti l»« rourl that alt reatonable

efforle have been made to obtain the peraonal attendance of the tntnata to

aive evidence. What the officer eaid; and the oumtera to »i« qneetvme

ikould be dietinctlti etated: DuboM D. Loxther, i C.B. 228; Fi«»«r i). Oood-

iciit, id J. 9t; Tomlinton i). Ooatle), L.R. 1 C.P. ISO).

3. Thnt I have made all resonable efforts and used all due means In

my powei o serve the said with the said subpoena, and to proeura

his personal attendance at the hearing of the said appeal, and I have not

been able to do so.

fiicom, etc.

What will be deemed reasonable efforts, depends upon the

circumstances of each particular case ; as to that : see R. v. Nel-

son, 1 O.R. 500; Tomlinson v. Goatley, L.R. 1 C.P. 236; Stroud's

Die. 1670; Re Hibbert and Schilbroth, 18 O.R. 399; Cannington

T. Willoughby, 23 Sol. J. 280; Re Turner (1897), 1 Ch. 536; Re

Kay (1897), 2 Ch. at p. 519; Perkins v. Bellamy (1899), 1 Ch.

800. These cases furnish various illustrations of the subject.

If the personal attendance of the witness cannot be obtained

in consequence of his illness or death, this must be proved by a

witness who knows the fact otherwise than by hearsay: Robin-

son V. Maskes, 2 M. & Rob. 375. Sickness must be such as to

preclud-? the hope of the witness attending the trial within a

reasonable time: Beaufort v. Crawshay, L.R. 1 C.P. 699; Davis

V. Lowndes, 7 Dowl. 101.

A similar form of affidavit to the above may be used on an

appeal from a conviction under an Ontario law, the proof re-

quired being that witness is "dead, or so ill as not to be able to

attend aud give evidence, or is absent from Ontario," or after

diligent enquiry cannot be found to be subpcened: R.S.O. ch. 90,

sec. 10.

Ohjectiona to Convictions.

No objection is to be allowed to any information, complamt,

summons or warrant to apprehend, for any detect therein m
sub^'ance or in form, or for any variance between the informa-

tion or process and the evidence adduced at the hearing before

the justice, unless it is proved before the court hearing the ap-

peal that such objection was made before the justice, and that,

notwithstanding it was shewn to the justice that by such van-
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the by-uw; R v/k'::." rci'rc;cr'89''''jrsi;''"^
"'

Cavanagh, 27 C.P. 537; and »ee R. v'' PoTn// ',rc?rr378

and see ante, p. 100.
"PPfes^'vely

.
R. v. Bowman, ,mpra;

Fowen of the Court.

ftelUvL.braffll'';; t ''''™'''""' ""^ ^ ^^ di^i^ed and

It was held in R. v. Surrey (Jus.), (isflo) 2 OB 79i .i.

provisions to sections 751 7M of 4e Cr r^. T,,
"'"''' '""""

in the matter JtheTourt thinks luT" °*f-»-""««- <•' order

Which the Justice mi,^t^T^j::^j^.^;'z;zrz

s;^f!: ;s:^Ze'"f^;Sh:^j?vrt^tsnot for the court appealed to, and Code 751 so pXiS '"'

Tn™' c°od:i5i"(5r
""""^^ "^ '"^ "'"^ »' ''« -"

-^ »^-

Enforcement of Order on Appeal
In either result of the appJal the court may, if necessarv.asue ,ts own process for enforcing its judgment^^li^^hT;

rii

'1

«:'*"

I
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party according to the re.ult: Code 751, 754(3) or if the ap-

peal againat a conviction or order ia decided in favour ol the

reapondent, the inatice who made the conviction or order, or

any other juatice for the same "territoral diviaion, may iMue

the warrant of dUtreaa or commitment aa if no appeal had btm

brought: Code 756; and for that purpose the clerk of the court

appealed to U to remit the conviction and all papers, «»«?«"'«

notice of appeal and recognizance, to the juatice: Code 757(4).

By Code 754 the court, notwithstanding any defect in tne

conviction or order, or that the punishment or order was in Moew

of the justice's jurisdiction is, on the appeal, to hear and deter-

mine the charge or complaint upon the merits, and may confirm,

reverse or modify the justice's decUion, or make .uch other

conviction or order aa the court thinks just; and may by its

order exercise any power which the justice might have exercised,

and any such conviction or order shall have the same effect, and

6b enforced in the same manrer, as if it had been made by the

justice; and any conviction or order made by *e court on ap-

peal, may also be enforced by process of the court itaell: Code

754.

Abandoameiit of Appeal before Bearing.

The appellant may at any time abandon the appeal, by giv-

ing to the opposite party six clear days' notice m writing before

Z sit ing of Uie court appealed to: Code 760. The six day.

Ire to be reckoned exclusively of both the day of ^"'ug lUie

notice and the first day of the sittings of «>e court: E. v. Aber-

dare, 14 Q.B. 854; Re Sams and Toronto, 9 U.C.K. 181.

FoaM or Notics or AaiNDOHiiraT or APra*!-

I„ .h. Coa^^.".! 8«.,ion. of th. P«c. for tk. County of

/„ l^ttZ DivUion Court of the Couaty of
'"^

aZ n..t..r of .n infonn.ti<». (- ""PW-jJ) I. d Wore .

EMUire, a iu.tiM of the M«« in and for the County of . r

th. ^S?eSl'"f m'! t'he'-i?!^.*t the .,I.gKe.» .bo,, motioned.

Dale^ thi. day of ^.^A-D. 1»

by E.F., hii Solicitor.

Coats. 3

On hearing and determining the appeal the court may award

costs against either party; including the cosU of the proceedings

in the justice's court: Code 751, 754.
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On dumiwing the defendant' appeal and confirming the con.
Tiction. the court may order the appellant to pay auch coato aa
the court may award: Code 751.

The proTisionB of Code 754 are wide enough to include tha
coata of a aucceaaful appeal by the prosecutor; and his costs may
be added to the amount awarded on conviction of the defendant
by the court appealed to; and payment may be enforced by dis-
trem and imprisonment on default : K. v. Hawbolt 4 Can Cr
Cas. 229.

On the appellant giving notice of abandonment of his appeal,
as above mentioned, no order of the court for costs or other-
wise, is necessary: Code 760 providing that in that event the
justice is to add the ccita of the appeal, so far incurred, to the
amount already adjudged against the appellant, if any; and pro-
ceed on the conviction as if there had been no appeal; viz., by
distress, and commitment on default; inserting a clause in' the
warrants, adding the eosta of appeal : Code 760.

Coiti when Appellant Neither Serret Notice of Abandonment, nor
Appears at the Hearing.
In that event, the court may, upon proof of the respondent

having been served with the notice of appeal, make an order, at
the sittings for which the notice was given, for the payment by
the appellant of the respondent's costs; although the notice of
appeal was invalid

; and such costs may be recovered in the same
way as costs on the hearing of an appeal are recoverable: Code
755(2) ;

that is, either by estreating the recognizance, or by the
means provided by Code 759.

Cotti when both Parties Appear, but the Appeal is Dismiised npon
a Preliminary Objection to the Appeal Proceedings.
In R. V. Ah J.n No. 2, 6 Can. Cr. Cas. 66, it was held that

there is nothing comprised in the provisions of the Criminal
Code which would include authority to award costs in the case
of an appeal which is prosecuted, but dismissed on the ground
of some objection to the appeal proceedings; there being no
authority to award costs not specifically provided for by statute

;

and so no costs oo' 'i be awarded in such case. But in Ex p.
Sprague, 8 Can. Cr. Cas. 109, the Supreme Court of New Bruns-
wick held that there is authority to award costs in such circum-
stances. See also the decision to the same effect in R. v. DoUiver,
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10 Can Cr. C«s. 405 ; and the authoritie* cited in the judgmenU

in these cane., and in 8 Can. Cr. Caa. at pp. 119-122. The« lat-

ter authorities appear to correctly atate the law that there is

authority to award costs.

Costs must be applied for and awarded, if at all, at the

aittings for which notice of appeal was given, or one to which

the hearing of the appeal was adjourned as above mentioned;

there U no jurisdiction in any subsequent general sessions, or

sittings of the Appellate Court, to deal with the quesUon of

cosU: McShadden v. Lachance, 6 Can. Cr. Caa. 43; Bothwell v.

Bumside, 4 Can. Cr. Cas. 450.

But after the court has given judgment and fixed the costs,

and nothing remains to be done but to issue the order, that may be

done by the clerk of the court after the close of the session, and

the order dated as of the first day of the session; and no subse-

quent session can interfere by amendment or otherwise with an

order made on appeal: R* Rush and Bobcaygeon, 44 U.C.B.

199.

The amount of the costs must also be fixed at the sittings at

which the appeal is heard ; and cannot be referred to the clerk of

the court, as he has no authority; but the judge, before issuing

the order, may direct the costs to be tared by the clerk of the

court, for the judge's guidance in fixing the amount to be

inserted in the order : R. v. Mcintosh, 28 O.R. 603.

On quashing the conviction appealed from, the costa must be

fixed and included in the formal order; and an order referring

the costs to the clerk of the peace for taxation was quashed J

Re Bothwell and Bumside, 4 Can. Cr. Cas. 450; Re Bush and

Bobcaygeon, 44 U.C.R. 199.

The costs of appeal include solicitor!' costs and counsel fees,

it any, if the appeal is from a conviction for an offence against

the Criminal Code or any other Dominion statute, although there

may be no express provision by such statute for the payment of

such costs: R. V. Mcintosh, 28 O.R. 603.

ftnanttun of Costa.

There is no provision as to the scale of costs, and no tariff

of same; but by Code 751, 754, they are entirely in the disposal

of the judge, who may make any reasonable allowance in his

discretion ; R. v. Mcintosh, supra.
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To Whom tlie CMto tn to b* Ordond to b* p«id.
The order muit dirett the coota to be paid to the clerk or

other proper offlcer, of the court appealed to: to be paid over
by him to the person entitled to the name; and the onler miut
•tate within what time the eoaU are to be paid: Code 758.

Znforcement of Order tor Payment.
If the coata are not paid aa directed by the order, and the

party ordered to pay them hai not been bound by recogniianco
to pay the costs, the clerk of the peace is to so certify :—Form
52 to the Cr. Code;—on application of the person entitled to
the costs and on payment of the officer's fee; and on production
of the certificate to any justice uf the county, he may enforce
payment of such costs by warrant of distren: Form 53 to the
Cr. Code; and in default of distress, by warrant of commitment:
Form 54 to the Cr. Code; for not more than one month, unless
the same and the costs of distress and commitment and of con-
veying the party to prison, (if the convicting justice so orders),
are sooner paid : Code 759. The amount of these costs is to be
stated in the commitment

FoBM or CniTirTcATi: U.foEs Code 769.
Form 52.

Onlce of the clerk ol the pnn tor the County ot (or of the
Division Court of the County of )

.

I here^ certify that at a court of general leiisiooa of the peace (or
(»« Home of Ihe court to w*ic» l*e appeal wot made, at the eaaemay he),
holden at

. m and for the said county, on last
paati an appeal by A.B. againit a conriction (or order) of .T.S., Emulre
a Juitice of the peace in and for the aaid county, came on to be tried andwa. there heard and determined, and the said court of general Kuionii (or

"ilvLT"^- i" fj^" T" 'j" "•ereup"" ordered that the mid conviction
(or order) .hould be oonflrmed (or quashed), and that the said (otiiK-lliMt)
should pay to the said {reepomlmt) the sum of for his
costs incurred by him in the said appeal, and which sum was therebe
ordered to be paid to the clerk of the peace for the said county, on or before

Il'.v .J ,
^? °[, . .

{inetant), to he by him handed over
to the said (reapcndent), and I further certify that the said sum for costs

?S.;3°'.
** *"^ >"" thereof, been paid in obedience to the said order,

nine ta^r::.' and '

""' "' "'
. «»• thouaand

(Seal of Court). gjj

.™ r.1 1 « It •^. ''if' "f "" Peace.
(or Clerk of the Division Court* County of ).

Wassast or DiSTSESs ros Costs or an Appeal Aoaiksi a Coimonoit
OS OSDCB. FOBM S3

Canada,
Province of
County of .•1

1'

- :i

1
t

-

i:|.'

i

1

i

M

I

m
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To all or any of the comtaMet and other peace offleera in the aald

oountr of
. .. n ^ .

WhenM A.B. of the of in the County of

(occupatum) was on the day of A.D. 1» .duly con-

Ticted before , » jurtice of the peace in and for the County

of for that («< out the offence om atat«d \n the eonvteUon)

[Of it the appeal was from an order for the payment of money the following

will be subitituted for the above recital—eee Form 40 to the Cr. Code:—

"Where*, on the day of , A.D. 19 , a complaint was made

before , a justice of the peace in and for the said county, lor

that («* out the matter complained of aa t« the order), and thereupon

the matter of the said complaint having been considered, the said A.B. was

adjudged to pay the said CD. the sum of , on or before the

day of , A.D. 19 , and also to pay to the said CD.

the sum of for hia costs in tliat behalf]. And whereas the said

A.B. appealed to the court of general sessions of the peace {or other court,

M the caae may be), for the said county, against the said conviction or

order, in which appeal the said A.B. was the appellant, and the said CD.

was the respondent, and which said appeal came on to be tried and was

heard and determined at the last general sessions of the peace {or other

court, a* the case may be) for the said county, holden at »
on

; and the said court thereupon ordered that the said con-

viction {or order) should be confirmed (or quashed) and that the said

(appellant) should pay to the said {re*portden() the sum of ,
for

his costs incurred by him in the said appeal, which said sum was to be paid

to the clerk of the peace for the said county (or to the clerk of the said

Division Court) on or before the day of , one thousand

nine hundred and , to be by him handed over to the said CD.

;

and whereas the clerk of the peace of the said county (or to the clerk of

the said Division Court) has, on the day of

{instant), duly certified that the said sum for costs had not been paid:

*Tbeee are, therefore, to command you, in His Majesty's name, forthwith

to make distress of the goods and chattels of the said A.B., and if, within

the term of days next after the making of such distress, the

aid last mentioned sum, together with the reasonable charges of taking

and keeping the said distress, are not paid, then to sell the said goods and

chattels 10 by you distrained, and to pay the money arising from such sale

to the clerk of the peace for the said County of , (or to the clerk

of said Division Court) that he may pay and apply the same as by law

directed; and if no such distress can be found, then to certify the same

unto me or any other justice of the peace for the same county, that

«uch proceedings may be had therein as to law appertain.

Given under my hand and seal this day of in

the year , at , in the county aforesaid.
'

O.K., Ueat.}

J.P„ ( County 0/ ).

Constable's Rbtubn to a Wabsant or Distbms.

I, J.K., constable, of the of .
in and for the

Countr of . hereby certify to . Esquire, a justice of

the mice for the County of , that by virfue of this warrant 1

have made diligent search for the goods and chattels of the within named

A.B. and that I can find no sufficient goods or ohattels of the sail A.B.

whereon to levy the sums mentioned in the within warrant.

Witness my hand, this day of ,
A.D. 19 .

(Signed)

Constable.
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Wa»a»t or Comh™«t «. WA=,T or D,.™« „ ™, ^„ „„,

Province of
County of

'

To .11 or .„y „, tl«-c„„.t.b.e. .„d other p«o. offlom in th. «,d County

wh„:!;!;r";:si,ii's,"jvr"
'^ «» >>- "'"^;»- «-<« <»« .»«., . And

iurori».id, I, the undersigned, inued a warrYnt l» .it
' '."A*" '"'

offlcer. in the aaid County o(
warrant to all or anv o( the peace

them, to levy the uid mm of j„, ™! ^""'•"''"K 'hem, or any of
good, and ehattel, of the Taid A B • A„H T ' ^^- "'"'*»' "°<' •'' »f th.

charged with the eiecution of the ^n^ .f^*! ""? '"*'=' °"''*' »""' wa.
offlcer ha. made dili(tent ,ea "h for Sr<;„S. h™;"' ','^' """ "'^ P«»«
but that no sufflcient dietr^, „|?e,eSZ^',"°^ f^"' ? »' "" »«" A,B.,
tinned could be found: ThL areC™^ "" '""' '""" »'»''« m™'

°
. .

unle,. the Mid ,um aSd .H ^, '' J**?"" '"' "» '""•
d,.treM (and for the commitment .Mc^ile^n'; 'S''^'^^ "' 'l« »«WMid common gaol amountin„ to the furtS m™L """ "'* *" '•> «>•
PJM unto you the „id .eepe^r, an^'^^-LTtwl .hall he your'^USJ

I. "irtr""" "^ '""''
"„1 «" "'•

. ., day of

,Q.
'" y" County atoreMid.

(olgned)

J-'P-i' County of
^'°"''

Appeal from Order for Eertomtion of Mined Metal.

are, by Cod! 750(TlnDreTb,7t''™"°''r ''^ ^'"«»^-

at the "next-- .i tbt of the couTlnd'tl"/'^''.*''
"'^ "PP'"'

awarded against him: Code 750

W

^ ^ '" """" " '"

in 2itz:iirct:^:iZ':'''' ''''-''• "» -- -

Appeal Soei Hot Abate by Death of Partiei

R. ""KitSdnTan' Cr"cJ^^'^^.
"-" «' ">^ '"'—':

, A.D.

1

•'1l

I
I

I

i M?
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Caie Eeierred for Court of Appeal.

The court or judge who hears an appeal from a summary

conviction may state a case at the request of either party, upon

^y queston of law, for the opinion of the Court of Appeal
:
Cod^

1013, 1014; and if the judges of the Coi^of Ap-

peal are unanimous in their decision, it is final; otter-

S^se tSere is an appeal to the Supreme Court of Canada: Code

""n Se c!urt "ofiudge refuses to reserve a case for the opin-

ion of the Court of Appeal, an application may be m«de to the

alter for leave to appeal; and if leave is granted, a «ise is to

be stVed as if the question of law had been reserved by ^
judge: Code 1015-1016. For fuller provisions see sections 1017-

1018.

Crtiorari and Motion to ttuadi Order on Appeal.

Certiorari wUl be granted by the «"P*™r courte o| "imi-

nal jurisdiction, to bring up the proceedings t«k» be*»J« */
justice, and the order and proceedings on appeal, for the pur-

'^^e of a motion to quash an order o"/PP»> ;,^"* f"^^
"° *

Zund of absence or excess of jurisdiction of *e ^pPf'"'
^urt- e 9. on the grounds of defects in the notice of appeal or

^ogL'izance; or th^the conviction was by a P""™ ""P'fft'-

^dT.here was no right of appeal, or that the def»danthad

paid his Sne voluntarily, and so had waived his right «> appeal

or on any ground on which the Appellate Court acted without,

°r in eJess of jurisdiction: K. v. Tucker 10 Can. Cr. Caa. 217.
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AV. OP THE CKIMINAL CodE

order, determTnatl l^'^r Z:/; ''"''f
°" " '"'°"'^^'°''.

Part XV (the mmmJZ P™«ee<Jmg of a justice under
«» «**i;r»«;d (to7?;LZJ'"'°"''

'=''"'^''' «' 'he Cr. C-Se!
of iurUdictit:,^* ap^noZeh fT' "^ '"" ""• " '» -««
case, setting forth fte facte of fhf

J"^"'"' '<> ''a'-, and sign a
and the legal grounds on wl^,h^ "' ^™°'^ '^ *"« J"»ti«.
andif the justice declines toXh^ "'""""^'''^ '^ questioned

to "the court" for an orLr^ '
""* P^'^^ ""^ aPP'y

nova: n... McNutt.^rN.S^KM TcTn' cTcT 3''9V"'''
"

112;.R. V. RaciL Vcan Cr Cas^Je^^Bui it'^''"-,^'-
^'"

conviction by two iustices in . f^^ '^ ? ' " "PP"'*' *» »

To What Court.

Codr^eiTeans'l-^Tn" '" ^""'"^ *^'' "PP*"' "^' »»<ier

for the produce in 4h^r.hrn°""Jl"* ""?'"" J"™diction
ried on^'^nd tSe Superior Cour:fcri™ir^"^i° '" ""•
stated by Code 2 sec iTf^ k •

"* ^"'?""'l Jurisdiction, are

Justice L Sitario'n Qi^etc'tTe Court"'^f'K-
'".'^''.''""'* "'

^eft"t!:^?ru"n{i'r - "^^^^^
been done thTC^^e^^^^"'nf'''*."''''"''''^:

"''''"• '"'» »»"
being subsiituted^rr Xle'TTrSTourt™^"^''^
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The right of appeal, under Code 749, is barred by taking

a proceeding by way of case stated : Code 769.

When the right of appeal is taken away by any apecial

Act, there can be no appeal by case stated: Code 769 (2).

When, aad how, Application to be Hade.

Application to the justice to state a case, must be made

within such time and in such manner as is from time to time

directed by rules or orders to be made under Code 576: Code

761 (2). In Ontario, no Rules or orders have been passed

under this provision, and there is no other provision limiting

the time within which the application must be made; and the

application for the case need not be made in writing; K. v.

Bridge, 54 J.P S29. In other provinces where such Rules

have been passed, the provisions as to form, manner and time

of the application to the justice, must be strictly complied

with; as defects therein go to the jurisdiction of the court to

hear the case, and they cannot be waived or cured; and the

objection on the grounds of such defects may be raised even

when the case comes on for argument before the court: R. v.

Early No. 1, (N.W.T) 10 Can. Cr. Caa. 280; Cooksiey v. Nak-

asheba, 5 Can. Cr. Cas. Ill; and if snch Rules so require the re-

quest to the justice must be in writing; R. v. Early No. 2, 10

Can. Cr. Cas. 337.

These cases relate to the requisites of the application and

its form, as laid dovn in the Terr. Sup. Ct. Rules 1900, (given

in full at page 337, 10 Can. Cr. Cas.), which provide the

practice, requiring the application to be in writing, and to be

made within four days of the "making of the conviction,' i.c_

the decision in the case by the justice and not the making out of

the formal conviction; see ante p. 104. The provisions of the

Criminal Code, sees. 761, 762 as to procedure on the application to

the justice, also go to jurisdiction and must be strictly followed,

otherwise the court will have no authority to hear and determine

a case which has otherwise been duly stated: see the above

cases: also South Staffordshire v. Stone, L.B. 19 Q.B.D. 168;

Loekhart v. St. Albans, 21 Q.B.D. 188. If two or more justices

sit on the case, application must be made to all of them:

W?«tmorc V. Payne (1891), 1 Q.B. 482; and the minority of

snch justices have no power to state a case. lb.
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Fmm or Atpucatio:. to Jcstici to State a Ca«i: Code 761

Furauant to ,ec. 761 o( the Criminal Code, I the undeniirne.! C D
ttoL^jni^"""*^- ?,

"»"»""'»" "-"eioafter mentYooi dS « to «^Uon th. uid conviction of m,, the Mid CD. made by you on the
'

t^t th. ..lA ~,.,i.-. • • '" "^' '•''"' •*" >^*"!"» "" «» ground
• . J, !. '° «">"ction IS erroneous in point of law (or is in .iL.. ofjunjdMo.) or th. r«uon. herein .Uledf ^d 1 1o heriby apply to you

« rtteh theXe ^. ""'"« 'o/tl th. fact, of th. case aJd ffeV"uK"on wMcn th. aam. is questioned by me as aforeaiid, to wit-

KAMA .TOCM Of ^iirudiolion is claimed.)
"

Dated day of A.D. IM .

CD.
by J.K.

Bcfuul of Jutim to SUte a Caie.
''" *'"°"°''

If the justice is of opinion that the application is merely
frivolous, but not otherwise, he may refuse to state a case, and
shall, on the request of the applicant, sign and deliver to him
a certificate of such refusal; Code 763. But the justice cannot
refuse to state a case where the application is made to him by
or on behalf of the Attomey-Gereral of Canada, or of any
province: Code 763.

F<au or CoTincATE of Refusal to State a Case usdee Code 763.

A« ~Vnf„ .. .1. '
* '"."'f^"^ "" P*"* '" '"'' '»' 'k* County ofdo certify at the request of CD., who was on th. day of AD

{..J-'T"^ '^ convict*! bcfor. me on the information of A.B. for

the dav^T"' ""/'n"',."" -V^
"""Wrtion was made, namely, o"tb« day of A.D. 1» . the aaid CD. dMiring to question th.«id conviction on the Rround that it is erroneous in point of law in thaj

df^» if '"T^ l"'''"""". <" 'h't the -"« i. in exc«, of my jurS-

thl ^™/ K* ;?! • ?" '*"'°'' '"'"' «. facts of the case and
i5j»?r^! ; ?S

"'"•°.'' """""4 <»n»irtion is queationed. And I further...^tf^ *u A al .. — ..
T
—"•—•"" ta ifunLiuuiu. Ana 1 luriMr

T^I/,i.l. ,' 'PP'"»t.on being in my opinion raerelv frivolous(or If (». ,ue.ho„ propped to he raiui U one of fact ami not ti^n o point
of law or jurudichon and so not tht prope- tubiect of i

stole). I did thereupon refuse to stot. a case therwin;

t upon a peiHI
' a COM ataied, to

... , . ,
" ' "r— ™ —i—r^ B uBvv Lueicuii; and this certifl-eate thereof is s^ed and delivered by me to the said CD at hi. reouestpursuant to section 763 of the Criminal Cod. of Canada.

^
Giv.n und.r my hand at th.

thla day of A.D. 10
of in the County of

The juatic. of the pMce above namod.
For form of certificate of refusal on other grounds than

that It was frivolous, e.g., that it was not on a point of law or
jurudiction, etc., see 52 J.P. 235; R. v. Bridge, 24 Q B D 609

!.

-
I



126 APPEAL AND CASE STATED.

Upon What Fointi • Ctie Hay be Stated.

It was held under the construction put upon the language

of E.S.C. 1886, ch. 174, sec. 259, which provided for the res-

ervation of questions of law "arising on the trial" that only

questions so arising could be made the subject of a case stated:

K. V. Gibson, 16 O.K. 704; R. v. Barnett, 17 O.R. 649;

and not those arising before or after the trial; R. v. Hurray,

1 Can. Cr. Cas. at p. 456; Moran v. The Queen, 18 S.

C.B. 407; R. v. Faderman, 1 Den. C.C. 565: Brisbois v. The

Queen, 15 S.C.B. 421. But Code 761 is differently worded;

and it was held by Judge Wetmore, in the Sup. Ct. N.W.T.,

that it is in the discretion of the court to hear an objection not

taken before the justice : Simpson v. Lock, 7 Can. Cr. Cas. 294

;

and such seems to be the law, see the cases cited in Paley 8th

cd. 426. Judge Wetmore, in the subsequent case of R. v.

Nueent, 9 Can. Cr. Cas. 1, distinguished that case from Simpson

V. Lock, and held that only iquestions raised before the justice,

and stated in the "case" could be dealt with by the Appellate

Court. A case cannot be stated, if it is in the opinion of the

justice merely frivolous: Code 763: R. v. Bridge, 54 J.P. 629;

Ex p. Hawke. 10 T.L.R. 677 ; nor, upon a question of fact ; but

only upon a question of law, or whether the justice's decision

is in excess of jurisdiction; Code 761; R. v. Letang, 2 Can.

Cr. Cas. 505; R. v. Shiel, 50 L.T. 590; Hobbs v. Dance, L.R. 9

C.P. 30; R. V. Yeomans, 24 J.P. 149; R. v. Pollard, 14 L.T.

599; Swe&tman v. Guest, L.R. 3 Q.B. 262.

A question depending purely on the weight of evidence

such as the question, whether the failure of a husband to

provide necessaries for his wife would be likely to permanently

injure her health, cannot be made the subject of a case stated:

R. V. Mclntyre, 31 N.S.R. 422, 3 Can. Cr. Cas. 413; see R. v.

Bowman, (N.S.) 3 Can, Cr. Cas. 410; R. v. Robinson (Ont), 1

Can. Cr. Cas. 28.

Qneitioni of Law,

A case should not be granted unless some doubtful point

of law has been raised, fit to be submitted to the court. The

question, whether there is sufficient evidence to support a crim-

inal charge, is a question of fact, but a question, whether there

is any evidence, is one of law: R. v. Lloyd, 19 O.R. 352; Greene

V Pensance, 22 J.P. 727. A case may be stated upon the ques-

1
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tion whether the faets stated eonstitute any evidence to war-
rant the finding: R. v. Pilkington, 13 L.J.M.C. 64; R. v. Cohon,

L. "•
^"i

^'!- P- ^'*- ^ I"*"'"-" "V be stated as to themeaniag of a statute: R. v. Bridge, 24 Q.B.D. 609. And a casemay be stated even if the particular statute relating to the

^fri^fK™*"?'
T*.°''"'* declaring that the justice's decision

Should be final: Leicester v. Hewitt, 57 J.P. 344; Sweatman v.
Guest, L.R. 3 Q.B. 262. As to what are question., of law uponwhich a case may be stated, see R v. Oarrow, 5 B C R 61-

R

v_ Fortier, 7 Can. Cr. Cas. 417, in which the court decided
that the question, whether a slot machine was or was not agame of chance, was a question of fact and not of law

It IS improper to send up the whole : ,jy of the evidence,
and ask the court to say whether it justifies a conviction. The
essential facts as found by the justice, and the effect of the
evidence pven, or extracts from it:which the justice has found to
be true, shoula be given: R. v. Cohon. 6 Can. Cr. Cas. 386- so
the forwarding of the whole of the dtiiositions, and asking the
court whether there is any legal evidence to sustain a convic-
tion, IS not the proper course: the justice must certify his find-
ing of fact, and then specify the points of law in question: R.
v. Giles, 3 C.L.J. 33; R. v. Letang, 2 Can. Cr. Cas. 505.

The Appellate Court has to take the facts to have been
proved as the justice has found and stated them to be, and de-
cide the pomte of law in the light of those facts and those only:
K. V. Cohon, supra.

The proper course is to submit a point or pointe of law
and not to seek the opinion of the court upon the evidence
generally as to its sufliciency to support the conviction: R. v
Brennan, 6 Cox C.C. 381.

The question what threats are such a menace as consti-
tutes a crime under Code 452, is a question of law: R. v. Gib-
bons, 12 Man. R. 154, 1 Can. Cr. Cas. 340.
A case should not be granted when the magistrate has no

doubt whatever on the question of law raised: but the party
may then apply to the court for leave : R. v. Letang, 2 Can Cr
Cas. 505.

Qneition of Tnriidiotion of Tutice.
The question whether the justice acted in a ease in which

7 QB 319
^''""'"'*"'° "">' *" submitted: R. v. Paquin, Q.R.

M
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The question, whether the juBticc had authority, when hear-

ing several charges against the same defendant at one time,

to postpone the adjudication of the first until he has heard

the others, is a question of jurisdiction, and it was held that

he must adjudicate upon each case at its conclusion, or if

necessary to take time to consider the first one, he must adjourn

the others and adjudicate on the first one tried before proceed-

ing with the others: R. v. McBemy, 29 N.S.R. 327.

The general rule is that a case is not to be stated npon the

point which was not raised on the trial before the justice :
Per-

kins v. Huckstable, 23 J.P. 197.

But on an obvious point going to the root of the whole

matter, and of which the justice should himself have taken

cognizance, a case may be stated, even if it has not been

raised on the trial: Ex. p. Markham, 21 L.T. 748; and see ante

p. 126, after an appeal to the County Court on which a conviction

is affirmed, another mode o* appeal by case stated, cannot be

taken, as the matter is then res adjudicata: R. v. Townsend

No. 2, 6 Can. Cr. Cas. 519 : so also after an appeal by case stat-

ed no appeal can be taken: Cooksley v. Toomaten, 5 Can.

Cr. Cas. 26. Nor can the same question be reviewed by

certiorari: R. v. Monaghan, 2 Can. Cr. Cas. 488. Even if the

former appeal was abortive on the ground of non-compliance

with some condition precedent to the right of appeal, it is a

bar: Cooksley v. Toomaten, 5 Can. Cr. Cas. 26. But see H. v.

Caswell, 33 U.C.R. 303.

Seeofnizanee.

At the time of making the application, and before a case

is stated and delivered to him by the justice, the appellant must,

in every instance, enter into a recognizance before such justice

or any other justice exercising the same jurisdiction, with or

without surety or sureties, and In such sum as to the justice

seems meet, conditioned to prostcute his appeal by case stated

without delay, and to submit to the judgment of the court,

and pay such costs as are awarded b.v the same; and must, at

the same time, pay to the justice such fees as he is entitled to

;

and the appellant, if in custody, is to be then liberated, upon

the recog- iance being further conditioned for his appearance

before the same or such other justice as is then sitting, within

ten days after the judgment of the court has been given, to

abide by such judgment, unless the justice's decision appealed

against is reversed : Code 762.
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FoM or RicoaiiiAiic. oh Cak Statid Vnaa Con 7«2.

PlwiiM, of Ontirlo, 1
Comtj of . J

B« it raiiMmlKri-d that on tke d» of

of l„ .k n . . '
*"• " •

^D- o' Hie

T.k.B and .ckoowl«ig,d ,he j.^ „d y^, j„( .^^^^ mentioned .t
<" In the County of before me,

„

,

,
[S««l.]

MX., a justice of the peace, in and for the

10
'^^™' '•'•'*"" '»™'1«° C.D. wa. on the '^""'day'of AD

JJunt, of ;rth.t .K ' • i"^'!?
°' *» P-" in .Jd for Ih. tfi

^^' dav of
""1 n°io"""t

'*•"*"»•) "d afterward.

Ihi Bigk Court cf Jiulia for Ontario).
"" l "»"«'« court, «.,.,

»k- Zm J???''!?",,"'
"" '"'" "'"'™ •""J Of obligation i, such that if

,^ii.'if.hr:id''HTh"Sn^%v!^ii^'r^»*i'£-;Li^

whom he wa. convictiBd « afore«id o" .uch other iu.t?»T- '^.t^'" '^7

tinjr, within ten day. after the judgment of the illd'^iVrt h \L " """

^^-r-a-^tnife^iirS^
titJr,;r^-th?s:L"d'e,r^rh?:^ '^^e"-r-.i:r.T."?i j^;: fo",

J:i'.^l;:cSs^'s;:ro.":wdL,^,'-'"' '- ^°-' "- -^ ; -.r',<j°:

The recognizance need not be entered into at the time

nbli ^ .°"'* " "•"'" "P "'"' delivered to the applicant-

1 C.P m "• » ^' * E- 25; Stanhope v. Thorsby, Lr!
9—MAO. UAH.

If

Ml
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A ca.h deposit cannot be .ubstituted for the recognizance,

which is a condition precedent to the jurisdiction of the court

to hear the appeal i B. v. Oeiaer, 5 Can. Cr. Caa. 154.

The recognizance may be estreated as provided by Code

1097-1100.

Application to Court for Order for Caw Stated.

Where the juatice refuses to state a case the appeUant my
apply to the court, upon an affidavit of thp facts, for a rule

calling upon the justice, and also upon the respondent, to shew

cause why such case should not be stated; and the court may

make a rule absolute or discharge the application, with or with-

out payment of costs, as to the court seems meet; and the

justice, upon being served with such rule absolute, shall sUte

i case accordingly, upon the appellant entering into the wcogni-

xance, above mentioned as provided by Code 762: Code 7M.

Where the objection raised was that the justices had im-

properlv received evidence, a rule ordering them to state a case

was refused; it must appear that the decision was wrong m

point of law; K. v. Madesfield, 2 L.T. 352; see Christie v. St

Luke, Chelsea, 8 E. ft B. 992. All *e "Squirements of the

rtatute must be complied with before the justice will be deemed

to have refused to state a case.

A case may be reserved at any time, however remote from

the judgment, if it is possible that some material benefit may

«;crie to the defendant therefrom, unless by statute a time is

specially limited; R. v. Paquin, Que. H. 7 Q.B. 19.

fom or AmoATiT <Codb 764).

In tb* High Court of Justlofc
,„„.„„, of AB sminrt CD.

make oath and ay;— jj„j... pn
1. Th.t 1 am the .bov«amrf defrndsat C.&

^

B«.«L the iustio. of th. pMM named in the »id proceeding., to .n.wer

aid Juitiee.
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i« now .h«„ to «rrrkl3ffllf.•§[• "' """" "'"'='' °""«~''

"l^^k'^H. "i^""™- * J"™™ " STAtl A Ca„ U1.0B Com 7)4
111 Uk High Court of Juitioo.

^^
Tho Hoiuuntile Chitf J, ,Uee^ HononrabU Mr. Juitico I itj tho d«T ofTh. Honour.*!, Mr. Juitloi

j
A.D 1»

U»iT"",f ^* "'"« """ "• '"""""'"on of A.B. .g.iu.t CD.
.« B.^o.^of•fi5 'l5^j'i,jVw?~'i i?S-''

"PO"/-^'-*^ -rtita..

"liiity Of . o.'SSroouvictioii"^^^-^^ tt""'"*
"• '"^"

j: '5;

i^ Of thi. o„^ .o^be^rS SI ^pve-i^^tifiX" """ ^
the forentxm or lo uxni thmr»m4*^^ .- TT' '.

*' o'clock in

Jw. court u4n 1 fol°^w'^,'^J|^^.»"'' "" » «« tor th. opinion of

of <»unMl for the laiil CD.
By the wurt,

R^itrar.

I„ ,y. S"^
*«"-™ TO SlAi, A Ca.. Umn Coot 704In the High Court of Jmtio..

The honourable Chief Juetice ,Ihe Honourable Mr. Juetice [ day the
The Honourable Mr. .Justice J

.<- i^'l^^i^u't-hS''-"'-" °'
t,""- -'-g

?/ T"7-1'"^ «« ™"

.pp-AHngfo^^the'lf" "•
°°".S',;|h'd^.rno[S£n"™'^ '"^ '° ''"

day of
AD. 19 .

If1 ,

1'

1

'''1

'•t

'i
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1. It ii tnitni tkat tiM «»1<1 I.F. 4o lorthwlth tUt. ud •ifn ujl

truumit to thu eourt, • ism (or tin opinion ol tliia court upon tho lol-

lowiif ({UMtioai!

(1) iBtt out tk4 qufttioM to it MftmitiM).

t. Aid It U (urthM ord.nd tint tko oott. •'•»i.'f^»^
'".«"•

appliation be p«ld bj the uM A.B. to tb. nid CD. forthwith mflm tu»
tlon thtrcof.

On motion of Mr. of counwl (or the utld CD.
Bt tha floan,

Bagiitrnr.

Stattment of Cim,

111 drawinif up the case stated care should be taken that

it contains every question to be submitted for the opinion of

the court, as the court will not decide upon any question not

raised by the justice for its opinion: St. Jamea, Weatoiinuter

V. St. Mary, Battersea, 29 L.J.M.C. 26; see Hills v. Hunt, 15

C.B. 1, where the court refused an amendment of a case sUted.

The duty of the court on a caae sUted is simply to answer

a question of law put to them by the justice: Btaokmaater v.

Reynolds, 13 C.B.N.8. 62.

Form of Caw.

The ease should be stated in a complete form, and it should

be signed by the justice.

FoBH or CAaa Siatd.

(Coda in.)

la the High Court of Justioe.

In the mntter of the King upon the Inlommtion of A.B. {R-rmiint)

ad CD. (ApjwIlMif)-

Cmo .tated by E.F. one of Hie Mnjeety-e jneticee ofthe p~ee ta .nd

(or the County of under the provleione of eectlon 761 of the

Crimlnil Code of Canada.

1. On the day of AD. 1» , an information waa

laid, under oath, before me by the above named A3, for that the aaid

CD. on at (•*•<• <»• offence).

2 On the day of A.D. ID , the laid charge was

duly heard before me in the preeenee of both partiee, and, after hearing

the evidence adduced and the lUtemente of the laid A.B. and C.D. and

their tolicitorm (or counsel) I found the aaid CD. guilty of th« "W "'•

fence and convicted him thereof, hut at the requcet of the aolicitor (or

eonnael) for the aaid CD. I etate the following caae for the opinion of

thia Honourable Court:

—
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'•^'"''^^'oXrjS^^' <*« "' <« «». Iln4i,,. Of f^ .^

tutloi.rf.ljr.'j! il"J!"'»'
Art. "-SO. .h -S, «. »«»(41, 1. coMti.T i> tw. bj raiKii or tha

"• tlwnal (.r <i, Me nut

f <fpin . o; "•rr, (/

SettUnr tlie Cue.

The uaual course i, for one of the i.»fti„ to tl, . a-to draw up a »peci«l case, and vrve n ,t™ , .

*" '"
';' <»">g»

for «ttling the „me, w th „ p,. Z ,1 .

,"
"'"' P'"«

obtained an appointment for L p'ur,,.,o
"'*' '""'""* «"'

Fou or Nonci.
Ib th« Bigh Court of Ju.tlM.

Tb. Kto, on th. lo»on».tl„„ „, a.B. «i«.t CJ)T.k. Dotioe tluit E.F., I5«ul„ . "ZTtfl , ..

To "y <"
, A.D 10

SoUdtor for th. .M CD. (or A.B.)^"^n"°' "" *'^* "™* *^-
Respondent. /

Hotice of Bearing.

Notice of hearing should h« w>v^
« copy of the ease.

""* ''° '""^ ""Pondent with

None, or Huaiso Ca«. Srim..

^.urt'S'cs:^^.'. s»"siri:isr .r* '•'"v ^-^ ->' «.<•

Appellut.

if the e„„^ of'.K%'Snr;,'^;?^^.it t .. - -- —..Vquire, a juetie. o( ?he p«.oe ?ortk" £S ^ "" "" ".'"«' V EF..
'

. m this nutter.

ill

.! >l
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day of , A.D. It

To the ftboTO-nminwl A.B., and
to E-F., tho jmtioc of the

peftoe abore auned.
Solicitor for the eeid CD.

IheHeuing.

The court to which the ease is tranBmitted shall hear and

determine the questions of law arising thereon, and affirm, re-

verse or modify the conviction, order or determination, or remit

the matter to the justice with the opinion of the court, and may

make such other order in relation to the matter, and as to costs,

as the court sees fit; such orders are final and conclusive upon

all parties: Code 765.

The court has no authority on a case stated to reduce the

penalty awarded by the justice: Evens v. Hemingway, 52 J.P.

134.

The court will not afflmi a conviction when material evi-

dence was improperly received, even if there was sufficient

good evidence to support the conviction: R. v. Dixon, 29 N.S.

K. 462 ; and see R. v. Woods, 5 B.C.R. 585, distinguishing Mackie

V. Attorney-General (1894), A.C. 57. If the point has been

previously decided it is re> judicata, and will not be again

entertained on case stated: R. v. S< Jihn, 2 Jur. 46; Hastings

V. St. James, L.R. 1 Q.B. 43.

If the particular statute relating to the offence, provides

that there is to be no appeal, then no stated case can be substituted

that being a mode of appeal : R. v. Robert Simpson Co., 2 Can.

Or. Cas. 272. See as to ease stated under Nova Scotia Liquor

License Act: R. v. Oland, 8 Can. Cr. Cas. 206-208, and notes at

p. 207.

Amendment.

It the court thinks fit, it may order the case to be sent

back to the justice for amendment, and the case may be amend-

ed accordingly, and judgipent shall be given after amendment:

Code 766.

The application to amend may be made before the day of

argument: Yorkshire Tire Co. v. Rotherham L.B., 4 C.B.N.S.

362; but there must be some substantial insufficiency: Town-

send V. Read, 4 L.T. 447; Pedgrift v. Chevalier, 8 C.B.N S.

246; Hodgson v. Little, 16 C.B.N.S. 202.
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So the court may remit the case to the justice for re-hear-
ing: B. V. Stransa, 1 Can. Cr. Caa. 107.

Who lUj Hear.

Tc-V^l
authority and jurisdiction vested in the court by Code

760-766, for the opinion of which a case is stated, may, subject
to any rules and orders of court in relation thereto, be exercised
by a judge of such court sitting in chambers: Code 766 (2)

Qumre, whether Code 766 (2), applies to an application
to compel justice to state a case: per Channell, B., Ex. p. Smith,
J7, L.J..M.C. 186. In England the application to compel a justice
to state a ease, is made to a Divisional Court of the Queen's Bench
Division, under Rnle 80, C.O.R. (1886). It is submitted that in
Ontario the application for the "Rnle to shew cause," and "Rule
absolute," should be made to the court, and not to a judge in
chambers : see Code 764.

FoBH or Oun.
In tlM High Court of Jiutin.

Before the Hon.
Mr. Justice

In Chamber*.

(Date).

The King, upon the Infomuition of A.B., Appellant.

. .^'ii'i'S •PPU««oii of the above nuned CD., yi^^'i^STil^^^iu,•Utod by E.F., fcquire, . juetioe of the peace for the 5.un^ of
'^

m thi« matter touching the queetion of the validity of a certain oonvic-
lion of the «id CD. made by the -id juetice of the peace ontL
... , .JTIk » .V

^•''- " '" ""*' ("' °»« '»« "»»'•»«) uponthe ground, that the >*me ia erroneou. in point of law (or in iioHB%fjunjdiction or o. (A. o<ue may h.) and .ubiiitting the following Jiuonafor the opinion of thie court thereon, namely:
."g m"-""""

1. iSet out ike guettiont aubmitted.)

vv Vl"" ''.°"''°» «'"™'' *»' *» "W C.D. and for the .aid A.B. and
l:..*. reapectively {<>r no one appearing for the aaid
although duly notified).

It i« ordered that the aaid oonviction be and the same in herebv
affirmed ior quashed, <u the oate moj/ 6e, aee Code 768)

2. And it ia further ordered that the coat, of and incidental to thia
application be paid by the «id to the Mid
forthwith after taxation thereof.

Clerk in Chamber..

Coitl.

The court has power to award costs, but any justice who
states and delivers a case in pursuance of the Code, shall not
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be liable to any costs in respect to or by reason of such appeal

:

Code 765.

But when the justice improperly refused to state a case,

the court, on ordering a case stated, may award costs against

him: R. V. Bradford (Jus.), 48 J.P. 149.

Costs should be applied for (m the disposal of the case by

the court, and mav not be entertained afterwards: Buden-

burg V. Roberts, L.R. • C.P. 292; Carswell v. Cook, 12 C.B.N.S.

242; Cook V. Montague, L.R. 7 Q.B. 418.

The applicant is generally entitled to his costs on a decision

in his favour; even if the respondent does not appear to sup-

port the justice's decisicin: Shepherd v. Folland, 49 J.P. 165;

Wednesbury v. Stephenson. 9 L.T. 731.

On quashing a conviction, costs are given against the pros-

ecutor : Venables v. Uardnan, 1 E. & E. 79, and may be allowed

against an officer of the crown who is prosecutor: Moore v.

Smith, 23 J.P. 133; Walsh v. The Queen, 16 Cox C.C. 435.

On abandonment, or where the appeal by case stated was

dropped, costs were ordered against appellant: Crowther v.

Boult, 13 Q.B.D. 680. and so, even if no notice of the hearing

of the appeal is given ; and, so under the English practice the

appeal could not be heard, costs were given against appel-

lant : South Dublin v. Jones, 12 L.R. Ir. 358.

Where the decision of the justice was reversed on a point

not raised before him costs were refused: Stinson v. Brown-

ing L.R. 1 C.P. 321. For other examples, see Paley 8th ed.

427-428.

The justice is not entitled to the costs of obtaining legal

assistance in preparing a case stateil: Luton, L.B. v. Davis, 2

El. & El. 678.

But the costs of the successful party may include charges

for preparing and amending the case stated: Olover v. Booth,

31 L.J.M.C. 270.

Death of Rsipondent.

The death of the respondent does not prevent the court

from dealing with the matter: Oainsbury v. Byne, 34 J.P. 810;

R. v. Fitzgerald, 29 O.R. 203.

After Oeciiion Justice may Inne Warrant.

After the decision of the court, in relation to the case

stated, the same or any other justice exercising the same juris-
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3. Kbsebved Case by a Maqistbate, Acting Undeb Pabt XVI.

Cbihinal Code.

In What CuH.

The only appeal from a conviction, or other decision, by a

police magistrate (or any of the other functionaries mentioned

in Code 771 ; except that provided by Code 797, which is men-

tioned below), is that given by Code 1013, <J( seq.; viz., by

way of a case reserved for the opinion of the "Court of Appeal,'

upon a question of law only; and that applies only to

cases tried under Code 777. There is no other appeal from a

police, stipendiary or district magistrate, when acting as such

under Code 771 et uq., with the exception above referred to:

R v. Racine, 3 Can, Cr, Cas. p. 446; R. v. Bougie, 3 Can. Cr.

Cas p 487; R. v. Nixon, 5 Can. Cr. Cas. 32; Rice v. The King,

5 Can. Cr. Cas. 529; R. v. Smith, 10 Can. Cr. Cas. 362; nor from

the recorder of Montreal holding a "Summary Trial": R. v.

Portugais, 5 Can. Cr. Cas. 100.

Cai« Under Code 773, (a) or (f).

As above mentioned an appeal is given by Code 797, from

a conviction only, for an offence under Code 773, sub-section

(a) for theft under »10, or under sub-section (f) for keeping

or being an inmate or habitual frequenter of a disorderly

house : which appeal is to be taken in the same way as an ap-

peal from a decision of a justice in a summary conviction case,

under Code 749, or Code 761, as described ante p. 99. This

see. 797 applies to convictions by police magistrates, as well

as to those by two justices, for the offences named. It was

contained in the amendment of 1895 to the Criminal Code 1892,

sec. 782, as sub-section (v) ; which gave authority to two justices,

as well as magistrates, to try these offences, and provided for

the appeal from a decision, by such justices only; but the

present sec. 797, in the Criminal Code 1906, does not restrict

the appeal to a case tried by justices; and there is an appeal

from a conviction under Code 773 (a) or (f), whether it be by

two justices or a magist ate. This appeal only applies, however,

to convictions for these particular offences, under the sub-sec.

of Code 773 (a) or (f) : and not to other offences tried under

other sections of Part XVI.
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PoUoe Mtgutrate, Acting in hit Ctp^tj u Snch.
The appeal provided by Code 749-769, in summary convic

Oode 1906, dMs not apply to a convietion by a mairiatrat.

wUMn fL 1. f r'rt
"'»«"f''l''. ^-S- if the offence aro^within the place for which he is police magistrate.

Police Magirtrate Acting as Ex OiBcio Jnitice

in Jhir>,\"'
?""™;' Z 'PP'*' ^'•™ •>« decision in any case

under CoS Tpl/'ntr 1" Y'' ''"''P' "^ "•»- "'™«''"d

code 1013. This IS so, although the case may be one which hemay summarily try under that Part. XVI. without the detendant's consent: R. v. Nixon, 5 Can Cr Cas 32 Th.S
-0.1 r„,y™ in R. V „a„.,,. 4 Can. Cr. Cas. ^9 I c^ea ly not'

ri; ?
'
y°™'-'"y XVIII.), and therefore also the provis-ons tor appeal contained therein, from applying to any ma2rates cases under Part XVI: and thereisno'oth'er provWr?o;

appeal, except as above stated: see notes in 4 Can. Cr. Cas. 532The Epan and Racme cases above cited expressly so decideThe proceeding of ca.,e reserved under Code 761 is a form ofappeal
:
R. v. Rol.rt Simpson Co., 2 Can. Cr. Cas 272

.hetrw''„?r'lr*"''
"^- "*'*"' '"' "'«»i'"™'<« or 'justices onthe trial of an offence against a provincial law, see post p. 146.

Appeal by Beserved Cue.
A police or other "magistrate," i.e.. any of the function-

aries mentioned in Code 777, when acting underVremmay reserve and state a case upon a point of law only for Oieopinion of the "Court of Appeal": Code 1013.

j^mamMmssM
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To Whit Court.

"The Courts of Appeal," referred to, in the different pro-

vinces, are defined by Code 2(7); viz.

:

In Ontario, the Court of Appeal for Ontario; in Quebec,

the Court of King's Bench, appeal side; in Nova Scotia, New

Brunswick, and British Columbia, the Supreme Court in banc;

in Prince Edward Island, the Supreme Court; in Manitoba,

the Court of \ppeal; in Saskatchewan and Alberta, the

Supreme Court ct the North West Territories, in banc, until

the same is abolished; and thereafter such court as is by the

respective legislatures of tho»e provinces, substituted therefor;

in each of these provinces the court called the Supreme Court

of the province has now been established, and is the court to

which the above appeal is to be taken; in the Yukon, the

Supreme Court of Canada. Sees. lOU-1025 of the Criminal

Code apply to this proceeding; by implication, and evidently

apply, by the wording of Code 1013, to the mode of appeal pro-

vided by that section : see R. v. Burns, 1 O.L.B. at p. 337.

The magistrate before which any accused person is tried

may, either during or after the trial, reserve any question of

law arising either on the trial or on any of the proeeedinga

preliminary, subsequent or incidental thereto, for the opinion

of the "Court of Appeal," in manner provided by Code 1014.

(2).

Who Haj Appeal by Bcierrod CaK.

Either the prosecutor or the accuaed may, daring the trial,

apply, orally or in writing, to the magistrate to rwerve any

such question, and the magistrate, if he refuses so to re-

serve it, must, nevertheless, take a note of the objection: (^ode

lOU (3).
, u ,

A case is to be stated by the magistrate for the opmion of

the court appealed to: Code 1014 (6).

After a question is reserved the trial may proceed as in

other eases: Code 1014 (4).

If the result is a conviction the magistrate may post-

pone sentence or respite execution until the question has

been decided, and may commit the person convicted to pri-

son or admit him to bail, with one or two sufficient sureties,

in such sums as the magistrate thinks fit, to surrender at such a

time as the magistrate directs: Code 1014 (5).
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If KcMmd CiN Befued.
If the magistrate refuses to reserve a case, the party may,

on notice of motion to the opposite party, apply to the "Court
of Appeal," for leave to appeal: Code 1015.

Formerly, the consent of the Attorney-General had to be
obtained for leave to apply to the Court of Appeal, for leave
to appeal by case reserved; but by the amendment of 1900, now
Code 1015, the application may be made direct to the "Court
of Appeal." If leave is given by the "Court of Appeal," a
case 18 to be stated for the opinion of the court, as if the ques-
tion had been reserved : Code 1016.

The Court of Appeal (Ont.), refused to direct a reserved
ease when the magistrate had jurisdiction, and the question was
whether the evidence in a perjury trial was sufBciently cor-
roborated; which was a question of fact for the magistrate to
determine, as he had done: R. v. Bums, 1 O.L.B. 336.

A case may be reserved, under Code 1014, at any time, how-
ever remote from the judgment, if it is possible that some mat-
erial benefit may accme to the defendant thereon : B. v. Paanin
Que. R, 7 g.B. 319. 2 Can. Cr. Cas. 134.

'

It is a question whether the case, when stated by order of
the court, is to be settled by the "Court of Appeal," or by the
magistrate. In R. v. Coleman, 30 O.E. 93, the Court of Appeal
made an order for leave, which included in detail the form of
the case to be stated, and a direction to state the case so set forth •

See note, 2 Can. Cr. Cas. 539,

Notice of appeal must be served on the accused, if aecquitted,
and not on his solicitor ; R. v. Williams. 3 Can, Cr. Cas. 9.

Eridenee far "Canit of Appeal."

If on appeal the trial magistrate thinks it necessary, or if
the "Court of Appeal," so desires, the former shall send to the
court a copy of the evidence or such part as may be material
Code 1017.

The Court of Appeal, may also send bwik any case to the
magistrate by whom it was stated, to be amended or re-stated-
Code 1017 (3).

Wide powers are conferred upon the 'Court of Appeal,"
in dealing with cases reserved by magistrates by Code 1018:
•nd by Code 1019 no conviction is to be set aside, even if some
evidence was improperly rejected or admitted or something
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not according to law waa done at the trial; unleas it appesn
that some substantial wrong or miscarriage was thereby oc-

casioned. When two persona are jointly convicted, the court

may, on deciding the objection raised by case stated by one ot

them only, also quash the conviction of the one who has not

appealed: R. v. Saunders (1899), 1 Q.B. 490.

The proceedings consequent upon the decision of the appeal,

are provided ' - Code 1018 and 1020 (2).

AppMl to (*> • mpmnt Court.

An api> „ Ues from the decision of the "Court of Appeal,"

to the Sd eme Court of Canada, on the case stated by a

magistrate under Code 1013; but only in the event of some of

the judges of the "Court of Appeal," dissenting: Code 1013

(2), (3) ; and only in the case of the conviction being aSnied:
Code 1024; B. v. Cunningham, Cassell's Dig., 2nd ed. 107.

And an appeal also lies to the Supreme Court from a decision

of the "Court of Appeal," refusing a motion for a r-'aenr'ed

case, under Code 1015 (3), if any of the judges of the latter

court dissent; or when the appeal is based on two grounds

and any of the judges have dissented upon one of them; but

only as to the ground upon which there was such dissent ; Mcin-

tosh v. The Queen, 23 SCR. 180. But not when a new trial

was ordered, by the Court of Appeal : Viau v. Tke Queen, 29

S.C.R. 90. No appeal is allowed to the Supreme Court, if the

Court of Appeal is unanimous: Code 1013 (2) : 1024.

The proceedings on appeal to the Supreme Court are reg-

ulated by Code 1024 ; the proceedings being commenced by notice,

which must be given within 15 days.

Code 1025 prohibits any appeal in a criminal case 'o tho

Privy CooBeil ; see ante p. 73 and Riel v. Regina, li.S. 10 A.C.

675.

A reserved ease can only be stated by a magistrate under

Code 1013 (formerly 742), in cases under Code 777 (formerly

786), and not in cases under Code 773 (formerly 783).



APPEM. AND CASE STATB). U3

5 OB VU «n :,' ='«"*«"»«'™ T- Btaucheme, Que R
B„, IT' •^'T : Montpe»l, S Can. Cr. Cm. S79.

(^) -lpp.«i toOennal Se,«o„. „, iHV.«o« Co«r«, ;„ Case, ofOffenco Ag9,nit Provincial Law,.
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offenr T ',
'""•''-•''«•• Ontario statute relating to theoffenee, or to a ol««, of „lft>„e«,, provides for an appeal h-Tm

^h .»!!f' ™i>'
/PP'y '" «> far as they are not ino ...istentwith what » provided by the pwtieular statute

Iht Appeal.

m ail cases, when the particular statute does not stipulate tothe contr«7, or give «,me other mode of appeal. Such appeS

P^r VTT *u o^"*
"* **" '^™' '«™i<^° Of the legislature 7Edw. VII. ch. 23. waa passed, the R.S.O. ch. 90, sec. 7. ™ly aH^w
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ed an appeal to the general Mniona; bat hy the itatute of

1907 the Dominion Statute of 1905, eh. 10, wai made applic-

able alw to appeala {or offencei againat Ontario lam; and
•inee the 20th April, 1907, the appeal, as well under Ontario

lawa a* under Dominion lawa, in to be as follows: to the

general sessions, when the conviction adjudges imprisonment

only, (no line) ; and in all other caiei, to the Division Court of

the division of the county in which the cause of information and

complaint arose. The justice must transmit at once the deposi-

tions conviction, and all papers, either to the clerk of the

peace, if the appeal is to the general sessions, or to the clerk

of the Division Court, if the appeal is to the latter court

The practice and procedure on the appeal and preliminary

thereto, and otherwise in respect thereof, is the same aa the

practice and procedure under, the statutes of the Dominion,

except when otherwise expressed : R.S.O. ch. 90, see. 8,

So the appeal from a conviction by a justice or magistrate,

for an offence under an Ontario statute, is to the same court,

and the notice and practice and all proceedings are precisely the

same as those described, ante p. 99, et t(g. ; and the forms and
steps there mentioned will be followed.

Formerly in the above provisions of the Ontario law, there

was no provision for an appeal when the justice or magistrate

ditmitted the case; but only in the event of a conviction; but

there is now an appeal also by the prosecutor, provided by Out.

Stat. 1903, ch. 7, sec. 20.

Code 750 (2) provides that the notice of appeal must be

served and filed "within ten days after" the conviction or

order: while in R.S.O. ch. 7, sec. 21, it is to be "within ten days

at the latest." There is no difference in the effect; the day

on which the conviction took place, is excluded and, the day
on which the notice is served is included in the ten days: see

ante p. 104.

It is to ne r'^membered that a second notice giving reasons

for appeal Ih r. .quired: see ante p. 105.

The recognizance must also be given; the provisions for a

cash deposit instead of a recognizance being abolished: see

ante pp. 106, 110.

Either party may call witnesses and adduce evidence in ad-

dition to the witnesses and evidence adduced before the justice:

R.S.O.. ch. 90, sec. 8: Code 752 (2).
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ui lue nccusea, and that he or hia counsel or solicitnr li.H »„n
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Appeal from the Setuou Thereon.

Such appeal lies to the Court of Appeal, only in case the

Attorney-General certifies that a question of law is involved,

of sufficient importance to justify the case being appealed;

Ont. Stat. 1901, ch. 12, sec. 11 : and see ante p. 122.

(B) Appeal to County Judge in Ontario.

An appeal may be made to the county judge in Ontario

from a conviction or order of a justice of the peace, for an
offence against an Ontario statute: but this can only be done

in a case in which by some Ontario statute this mode of appeal

is especially allowed: R.S.O. 1897, ch. 92, sec. 2; otherwise the

appeal, if any, is to the general sessions or division court aa

already mentioned.

There is no appeal from a magistrate when acting in that

capacity ; but if he is acting as an ex officio justice of the peace

there is such appeal : R. v. Smith, 10 Can. Cr. Cas. 362.

The appeal under consideration may now be made by either

party, prosecutor as well as defendant, Ont. stat 1903, ch. 7, sec.

20.

If the party has previously appealed in some other form, e.

g., by case stated, he cannot appeal again. And this appears

to be so, even if the first appeal was not perfected, or gone on

with : Cooksley v. Toomaten, 5 Can. Cr. Cas. 26.

The following are the proceedings on an appeal to the county

judge, under R.S.O. 1897, ch. 92.

If the appeal is against a conviction whereby only a money
penalty is imposed, the person convicted and desiring to ap-

peal, may deposit with the justice the amount of the penalty

and costs, and also $10; or, instead of so doing, he may enter

into a recognizance before any justice in double the amount of

the penalty and costs: R.S.O. 1897, ch. 92, 3cc. 3 (a). The form of

recognizance is given in the above statute at page 999.

If, however, the appeal is against a conviction awarding

Imprisonment as a punishment for the offence, the person con-

victed must enter into a recognizance (Form 2 in the statute,

p. 1000) in not less than $100, or more than $200, as the con-

victing justice directs, and also in double the amount of the

penalty and costs awarded: sec. 3 (6).

If, in either of the above cases, the person convicted is in

custody and does not make the deposit or enter into the above

recognizance, he must remain in custody pending the appeal;
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^c.5-, and must also deposi- with the convicting justice HO: sec.

If see. 3 (a) and (6) has been complied with, proceeding on .

Vn^erW into th"""''' "? ''^'"^^*' *"" "PP^"""'^ ««= *•lintenng into the recognizance or makine the *in •..-
posit ,s merely for the appellant to have his libeV and to stay

froJ*",' ""^r
""

?/ v''
^"^ ^y "-^ defendant does not debar himfrom appealing, ,f he did so under circumstances thHrshew^

z':Trm.''""''- "• ' '"'"^"' " ^-- ^'- c- 2i' rd

no„L'l"S?°"*f' ?'^ ."'"" ''^ 'J'y' "f*''' the justice has pro-

month attt °T'°"7 •'™"'''' """^ '"^ ^"hin one calendar

r^h the
"'"'*' ."PP'y f the county judge for a summons toquash the conviction : sec. 6.

withoTh^rZ^f'^J^
*"'

^J™""™' *« J"''«'' either with or

r,^;„T„ Ti"'^*'*''
""'™'='=' «» he sees fit, may affirm,

^po'o" thTaX'raht.T™"''"'
""' '^ ""' ''™*'' " '"^' """-'^

»«,W,' j,"^^ ""j' *^ ""* authority as to costs as the generalsessions have under sees. 751, 754 of the Cr. Code, and mafallow^heitor's costs and counsel fees. And there is no appea tl
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Fo»K or SouMoiis.
In the CStranty Court of the County ofHU Honour

, j„jg, „, ,,,, countyl
Court of the County of i„ Chamber..; ad I.
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" "J"''

°' "'" «""' ""* "P""! hearini what
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day the day of

/ D. 19 .

day of

court and made by , a juBtioe of the peace in and for the County

of (or aa the case may b«) whereby the eaid appellant A.B. waa

convicted for that («et out the charge) the eaid CD. being the infOTmant,

and the said justice (or juatiose) adjudged the said A.B. for his aaid

(^ence (set out the adjudication) should not be set uide and quashed

with costs on the grounds:
1. {Here state the grounds of ohjeotion to the ootwiaUon.)

and upon trrounds disclmed in said affidavits and papers filed.

Judge.

Obdeb o» Apfeal to County Judge.

In the County Court ol the County of

His Honour > \

The Judge of the County Court of the >

County of in Chambers. J

In the matter of, etc. {as in above summons).
Upon reading the summons granted herein on the

A.D. Id , the information, depositions of witnesses, the con-

viction herein and all others the papers filed, and upon hearing counsei

for the appellant and respondent {or as the case may he) or the said

not appearing although duly notified in that behalf as required

by law as 1^ afflitaTit of service appears.

I. .
judge of the County Court of the County of , do

order and adjudge that the conviction of the appellant made upon the

complaint of the respondent dated the day of A.D. 19 >

and now on file with the clerk of this court, and made by . ' *

justice of the peace in and for the county of {or as the easa

may be) whereby the said appellant A.B. was convicted for that (Aere

set out the charge as in the conviction) the said CD. being the informant,

and whereby it was adjudged that the said A.B. {set out ad}ud%oat%oH) be

and the same is hereby quashed, rescinded and set aside without costs (or

with costs to be paid ^ the said CD. to the said A.B. forthwith with taxa-

tion {as the case may be).
Judge.

If the conviction is amended and aflfirmed, and even a re-

duced punishment inflicted by the judge, the defendant if in

custody must be brought before the judge to receive the fresh

punishment. The defendant cannot b^ punished in his absence,

unless such absence is by his own default: R. v. Johnston, 11

Can. Cr. Cas. 10.

Upon the judge's order aflBrming the conviction being pro-

duced before the justice, the latter is to issue a warrant of dis-

tress, and if there is no suflBcient distress, he is to issue a war-

rant of commitment, for the recovery of such further costs as

the sum deposited is insufficient to pay; but if a recognizance

has been given, no warrant is to be issued and the recognizance

is to be estreated in the manner described by sec. 8.

If the conviction is quashed by the judge, he is to order the

money deposited to be returned to the accused, and he may also
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necessary may issut a distress warrant to levr the sime Iffte convction adjudged imprisonment for theTffence and it i!

by Jec 6 theinS'/T™'' "" "PP*"' '"«"" '*"' t™" ""i*^oy sec. b, the judge is to issue a warrant (Form 4 n loni of theStatute) committing the defendant to prison; and if the defen

entrust:" wTh";:""'" "r"'.'"'"
""^"^y o'1 ' nstaU

fhl^i Ti "^
"'"•"°t "'"'in one week after the date nf

tn an"kffldavro?T°" 7^? """ "' -^--Z broken l"dupon an affidavit of the constable or other proof of aimh n,>n

e.™ at the ne^^S/rf tL ^"nt'aYsSTr^-C?;

"^

do not%elie"ve t?ri'f°'H ^T'^'l'^B' »P™ the recognizance

awarded l^vth.^
defendant from undergoing the punishment

rant of th»
"" ^"'."™' ''"^ ^^ ""y •« "rested under the war-

oZingll^'StoT ?r,
P"' °' O"*'""' »<! i-Pri'oned ac-

Bei-v.H 1 : . " " "PP'sfs that the person convicted hasserved a portion of the time of imprisonment, the wlrran.^commitment is to be only for the r.'Mue of ke termT 11The warrant is to be executed in < ame manner
™

warrantof^commitment upon summary conv.tions under L encode

r»nf° ""^i '!.
*' """""^ '' ""t '° ">« judge's county the war

i^erred-sr: "'''""" - —^^ .vr/i^"

but upon an affidavit of default of payment, the jndge^slocertify upon the recognizance the fact of such defanhTnd th^recognizance is to be sent to the clerk of the peacfto bei^'at the next general sessions.
estreated

The justice is to retain the money deposited with him on

^venZlheTuJ:;: '"'"f"'
""""""^ «n>ess'judgment is si™given by the judge; and upon such judgment or on the expira-

to beTair„ %'T ""' ""' "' "-^ "»"'=«»-. thrmoney

ndll? I * -f *" .*\' P'™° '-""^d t« it according t» thejudpnent, but if no judgment is given within six months theeonviction is to stand, and any justice for the count "mav issuethe warrant of commitment for the unserved poriion ofX

'^'

i I
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imprisonment awarded by the conviction, and the appeal falls

tn the ground : sec. 14.

(C) Case Stated under Ontario Laws.

An appeal by way of "case stated," in prosecutions under

Ontario laws is provided by R.S.O. 1897, ch. 91, sec. 5. The pro-

visions of the Cr. Code apply to such proceeding. The case

is to be stated to the Court of Appeal, and it is only to be allowed

upon a question of the constitutionality of the statute under

which the conviction or order is made: R. v. Wason, 17 A.R.

221 ; R. V. Edwards, 19 A.R. 706 ; R.S.O. ch. 91, sec. 5.

It is restricted solely to that question, and does not extend

to a case in which the decision depends upon the question

whether the statute is applicable to the defendants: R. v. Tor-

onto Ry. Co., 26 A.R. 491; nor whether it is applicable to a

given state of circumstances: Jtlonkhouse v. G.T.R., 8 A.R. 637;

nor does it extend to a question of the validit;- of some other

statute such as a statute regulating procedure or evidence, and

which arises in the case: R. v. Edwards, 19 A.R. 706. The fol-

owing are the proceedings provided by R.S.O. ch. 91

:

A "ca.se" is to be stated to the Court of Appeal; and either

party may apply to a justice a^ ter he has announced his decision

to state a case for the opinion of that court. A recognizance

is to be entered into by the appliecnt before the justice who

heard the case, with or without suret !8 as the justice may see

fit: R.S.O. ch. 91, sees. 5,6.

See ante pag* 128, for form of recognizance.

If the appellant is in custody and desirous to be liberated,

the recognizance is to be further conditioned that the accused

will appear before the same justice, or, if that ia impracticable,

before some other justice, within ten days after the judgment

of the Court of Appeal shall be given, to abide such judgment

unless the determination appealed from is reversed: sec. 6 (3).

See ante p. 129 for form.

The appellant is also to pay to the justice the fees mentioned

in schedule A to the statute, and any other fees to which the

justice is entitled by law: sec. 6 (2).

The fees are given in the schedule at the end of the statute:

R, p. 994. And the justice is also entitled, under the Ontario

Tariff R.S.O. ch. 95, schedule 1, item 12, to 10 cents per folio of

one hundred words, for copies of any papers required to be

attached.
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rr„?n ,
"^ """ "' «'""'» recognizance conditioned asprovided by sec^ 6(1) (3), the appellant, if in custody, ia to

"
l.berated: sec. 6 (3). If the recognizance is not conditioned »m,u.red by sec. 6 (3), but only under sec. 6 (1), the appeUaTt,"

IZ'^KlV """""i". I«»di-8 the hearing of the casestated by the Court of Appeal: sec. 6 (3).
\o security is required if the appeal is brought by or underthe directions of the Attorney-General for Ontario: sec 6 (4)

-

nor ,s the justice to refuse to state a case if rr .uired' by theAttorney-ueneral or under his direction : sec. 6 (9
In other cases the justice may refuse to state a case if ofopinion that the application is merely frivolous; and in thatevent he is to grant a certificate of such refusal upon the an-

plicant srequest: sec. 6 (6).
Form of certificate is given ante p. 125

nf tv. n""^"'".' !"'^ *PP'>' "P"° ™°'' wrtifioate to a judgeof the Court of Appeal in Chambers, or to the court upon

if M "!? t?
"*•'''"' "f t^" *-""»= «^ P- 130 for S; and".(ordered, the justice must state a case accordingly upon theabove recognizance being entered into: sec 6 (7)

"' ^ ""'

iustle'.^r-
"' "^PP""' ""^ '''"'"'' *"""' <"• •n^'l the

justice s decision, or may remit the matter back to him with
Its opinion and make any order as to the same and as to costs-
but no costs are to be awarded against the justice : sec. 7

Upon an order of the Court of Appeal being presented to

tC'sIn,'
'""'•

V'?"
"'?'** '"' <""'• " "-y other'juSe h^in^the same jurisdiction, is given the same authority to enforcethe conviction or order affirmed, amended or made by the Court

Ltl^f'Z A
^"'''°!

T*""
<'"«"«"y heard the case wouldhave had, if his decision had not been appealed from : see 9 No

writ of certiorari is necessary in aid of the proceedings before
the Court of Appeal

: sec. 10. If the counction is affirmed, an*
the recognizance entered into is not complied with, it is to be
transmitted by the justice to the clerk of the peace to be esh-eat-
cd, with a certificate endorsed by the justice stating in what
respects it has not been complied with : -co. 12.

Form of certificate ante p. 119, may be adapted
After the above prweedings by way of case stated, no appeal

lies to the county judge or general sessions from the jusfee'»
decision: sec. 13.

j"=">.c »

^Por form of application to the justice to state a case, see ante

( I,

m



CHAPTER VI.

KVIDLNCE.

The ordinary rules of evidence which apply to criminal

trials, as acted upon in courts of justice, are also applicable

to proceedingH . before justices, and these rules are generally

the same in criminal as in civil cases; except when varied by
statutes applicable to civil proceedings only: Roscoe's Gr. Ev.,

10th ed. 1 ; Paley, 6th ed. 124 ; R. v. Burdett, 3 B. & Aid. 717

;

and see R. v. White. 4 F. & P. 384.

The Canada Evidence Act. R.S.C. 1906, ch. 145; and
also the clauses of the Cr. Code relating to evidence on trials

before the High Court, will govern the taking of evidence in

summary trials and preliminary inquiries before justices and

magistrates under Dominion laws. But they do not apply to

trials under Ontario laws: provision being made for the latter

by the Ontario Evidence Act, R.S.O. ch. 73.

i.

i

Competence of Witneuei.

No witness in any criminal case is now incompetent through

crime or interest: Can. Ev. Act, sec. 3; Ont. Ev. Act, R.S.O. eh.

7b, sec. 2.

The character or condition of a witness, or his interest in

the subject matter, only affects the weight to b*^ attached to

his evidence; and everj'one is now a competent w .ness; except

idiots and lunatics, the f< rmer (idiots) being totally incapable

of giving evidence, while a lunatic may give evidence during

any lucid interval: 3 Russell. 6th ed. 654.

Deaf-mutet.

A deaf-mute "may give evidence if it clearly appears he

has a |>roper sense of the obligation he is undertaking, and is

able to communicate his testimony ! Ih. A person who is mute
may give his evidence in any way he can make it intelligible;

Can. Ev. Act. sec. 6.

Hnihand and Wife.

By sec. 4 of the Can. Ev. Act, the accused, or the wife

or hu-jband of the aeeused, is a competent and compellable
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enumerated: J.7 2r";t '"''"/, ""y."' 'he offences there

but the husband or wife is nn,/ '^'^Tm''
""^ ""'« '" * (D :

muniction made dUn^ lrrU"e ^"ffsf
''"'"" ""^ """

preiiL"ar"-;x^Lta1r„:S''''" "
l^

" ^'""'"y '"«' ->' «
or husband of Zal"L° '°^ ''""""'"" '«''• "'" «^fe,

latter in any case- or 1? T'' f™ '^'''™"^'' ^ bohalf o£ the
dence for the p'^u ion nt^ ",1,

"""' """"""^ "^ «-^ ""-
V. The King, 7 Can CrM T'lQ 1°"*™ mentioned

:
GosseUn

regard to eo^mmunttfons^a^rinfm^rt^e'
'" '"^ ''""''^''"' "

Of irrrrbv'thr'arnLd'^ '' '\'"'^-'- "^ i'^"'-

- within this et;tn'r^:^ji„rTt Kinr"trb'-Cas. 139; see note in 7 Can. Cr. Cas. at p'gi.
*^' *" '^'

Incriiniiutiiig Qneitiou.

~';L7Th:;rrrlnfr?:;dT™^v:''"'™""" "»- ""'
nsh hi. li,M,i.y .0 a„;;r^/™^^ --^-te M„, „, ,,^

pr.«eeding against hlTf ;tMs X™t r/"^
""""""

for perjury, in the eivini. of .i,V -J
^^ * Prosecution

Clark, 5 Can. Cr. cSmt Tv^^^lT^''
'"• ^ ^2)

:
R. v.

207, but if he does not object ^he
'"/''"'." ^''"- ^'- ^a^

be used in a prosecution against ht oL » "h"
'" ?"' «'™° ""^

wb-eh it may tend to Pro^elt rvrnVetni-Carcf^
e^ItdTL' a?;;rXiot™ "'

r" ''^''"'' -^ ^ --
matters

;
the only «' 0,1™,ohil'"'

'"'"*" ""-^ '•^'"''"

testify being in r^sZt t"
" '"' '=''."'P«'<""'y and liability to

and wife: R%VZt.foLT65T'°" ""*"""' """""d

is somewht iiffeiet""""
"' °""'"° '«-• "owever, the law

=b.'3:s?e"t'has'rn':i^t:d'"';h,t^r- 1^- ^'^^^ ^-^^ i«»^.

compelled to answer "ncriminaWnin,?-^" " ""'"''* "«•"»' be

(0^ tbe „..>. or ''"-^nrtracSrsTot'l'nira^;;'!

Tin
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tent witneM, but may be called and compelled to give evidence

for the prosecution, before any justice of the peace, mayor or

police magistrate on the trial of any proceeding, matter or

question, cognizable by him, under any Ont. Act: R. v. Nurse,

2 Can. Cr. Cas. 57; K. v. Fee, 13 O.E. 590; R. v. Aakwith, 31

O.R. 150; 3 Can. Cr. Cas. 78.

Section 9 of the Ontario statute, which makes the defendaiit

a compellable witness, applies, whether or not the charge ii

of the class of infractions of Ontario laws, which may be

designated as "crimes," The words "not being a crime" con-

tained in R.S.O. 1887, ch. 61, sec. 9, are omitted, (as no longer

necessary), from sec. 9 of the Revised Statutes of 1897
;
it having

been held that the Ontario Legislature has jurisdiction to reg-

ulate the proceedings and evidence in cases under ita own laws,

whether the offence may be (jonsidcred "a crime" or not: R.

V. Bittle, 21 O.R. 605; Maritime riank v. Receiver Gen. (1892),

A.C. 437; R. v. Davitt, 7 Can. Cr. Cas. p. 517; and that it may

impose punishments for infractions of laws which it haa

power to enact. B.N.A. Act, sec. 92 (15) ; Attorney-General of

Canada v. Attorney-General of Ontario, 23 S.C.R. 458
1

see

also R. V. Douglass, 1 Can. Cr. Cas. 221 ; 11 Man. R. 401.

Under the Canada Evidence Act, a witness who is not a

party to the particular case which is being tried, is liable to be

called as witness and cannot be excused from answering, on

the ground that he is himself also a defendant in a separate pro-

secution, in connection with the same transaction, and that his

answers would tend to incriminate himself; though if he

makes objection, his evidence cannot afterwards be used against

himself: R. v. McLinehy (Que.), 2 Can. Cr. Cas. 416; R. v.

Clark, 5 Can. Cr. Cas. 235; R. v. Vian, Que. R. 7 Q.B. 362; see

also R. V. Jackson, 6 Cox C.C. 525; R. v. Gallagher, 13 Cox.

C.C. 61. But a defendant cannot be compelled to give evidence

against his co-defendant, in the same case; though he may testify

if he chooses: R. v. Connors, 5 Can. Cr. Cas. 70: and a voluntary

confession or statement made by one defendant may be given

rn evidence against him, even if it tends also to inculpate

his co-defendant: R. v. Martin, 9 Can. Cr. Cas. 371; R. v.

Connors, 5 Can. Cr. Cas. 70.

The exception under the Can. Bv. Act, that the evidence

given by a witness cannot be made use of in any proceedmg

(hereafter imtituted against him, does not include the then

pending proceeding: R. v. Skelton, 4 Can. Cr. Cas. 467.
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^*%"""*'

• '" ""'"''' ""«"• ""der the Ontario

c.n only be eUmed by > witne« him.elf; and he »,> an w^;

''iV'^*";
"';««'«h»t«ndi„K any of the partie, object to H

not J„r^r„ .** ' ""f""" '" "" J"'*'" « magistrate, and

«on L^L '""^
r *''"'""« '"»» 'k" "tare of the que,^

really have the tendency to incriminate the witness- and a «itn«« n^,st pledge his ™.,h to it. It must appear ttat the dang."er to bo apprehended by the witness is «kl and appreciabl!and not of an u, substantial character, having r^feren^ to«me improbable and remote contingency, or suchTany re^»naWe man should not be affected by, and which ought notto obstnact the administration of justice: B. v. BoyTl B

If It IS not clear, however, that the answer would not tend

lUdTrwe^';v"Xp'V^.'^-'h i - ''""^^-

of time the evidence could not ten. lo render hhn liab e^
rel^rrU*"^ " '^""' P"^"'«f^d ""d "'U^t be givenlf it

"

relevant to the issue: Russell, 615: and so where th. T.J,Vl j
previously been pardoned fo; the 'offe'c" tTZ^TB'^t
»• Jll. If the question in any substantial digree has a ten

^dTreoSvTr'T'' """"T '^™" though TdJl" not d"

Ellis B«'^p,?"'u" '"'"'«B'«J '™>n answering: Power vEllis 6 S.CB 1: Lamb v. Munster, 10 Q.B.D. 110 Wei^er vHeintzman 15 P.R. 258, D'lvry v. The World, 17 PR. 387

•Aym^°iorintS«l.^"-'' '""'»^" -'^ ^- -<'«

Qnertioni Affeetin^' Charaoter.

reJ.H*.""""^"''"'?
P™««=«°° given a, above a witness in

x;fng^^=?z^,x:v;^^^
T^vf if^r'^den'""'' "T «''' ™^~«e';:'rth'^
tion' Ctl •

f"dence may effect his character and reputa-tion. But the justice should exercise his discretion, by refiSing
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to allow quMtions cDiiciTiiinu »(Hii> matti'rs, mil Ix'uriiiu upon

the imue ; and especially if they are such aa are not calculated

to affect the question of the witnesa's veracity, and the witneii

in not bound to answer questions as to matters not pertinent

to the issue, and which relate to matters of an odioiw and in-

famous characUr. But questions l-earing on the witneaa'a pre-

sent moral character, and upon his veracity, or shewing him to

be proflimtte, must be allowed.

A defendant in a criminal trial may offer th. evidence of

witnesses as to his character fop the purpose of shewing that

he is not a iiersnn who is likely to have committed the alleged

offence. Such evidc. i must be confined to statements as to

the general reputation of the defendant, and not aa to the

witness's own personal opinion of the defendant's character:

Archibald's Cr. PI. & Ev. 288. If such evidence is given on be-

half of the prisoner or accused; or if the accused questions the

witnesses for the prosecution, upon that point: R. v. Long,

5 Can. Cr. Cas. 493 ; the prosecution may offer evidence of bad

character; but not otherwise: Archibald, 288. And if the defen-

dant claims the right to give evidence, he cornea under the ordin-

ary rules aa to cross-examination in criminal cases, and must

answer all pertinent questions even if they may implicate him or

go to shew bad character: R. v. Connors, 5 Can. Cr. Cas. 70; R.

T D'Aoust, 5 Can. Cr. Cas. 407: and see on this subject gen-

erally, Phipson on Evidence, 2 ed. 164, 478. It is obvious that

such evidence can only be of any value at all in doubtful cases,

where the evidence of guilt is not strong :
Archibald, 288.

As a general rule it is not admissible for the prosecution to

prove facts not directly connected with the particular offence

charged against the defendant, which are of a nature to 'im-

pair his general reputation ; but there are necessary exceptions

to this rule. One exception is that when anj act done by any

person is relevant to the issue, any fact which supplies a motive

for that act. is relevant even if proof of it tends to damage

such person's good character: Stephen's Digest of the Law of

Evidence, article 7 ; E. v. Barsalon, 4 Can. Cr. Cas. 347 ;
R. v.

Hutchinson, 8 Can. Cr. Cas. 486.

Evidence of Hher similar acts being committed by the ac-

cused, is not admissible in corroboration of the fact that he

committed the offence charged; but upon proof of the act

charged, such evidence is admissible to prove criminal intent:
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cJ\7rTu' ^ '-''"• ^' ^"- 27; B. V. Collyn., 4 Can. Cr
S^'i«?', w'^™ ^- Atty-Oen. (18b4), A.C. p. 65; R. v Geer:

object i. fully d4^' °™ '^^- •'**' '" ""«"' '="«' "•

PrtTioBi WtittoB Statomtata.

made hv"hLT '^.""""-'^"'ined as to previous statement,made by him m writing or reduced to writing, without th.

r„,^^VT ""*'•'"' »"™*''"' "»•»*' t'^'oresuch eontradic-

.,7toTe r° i""™.' \' "''"*'* •" '""" P"*' »' ">« -"ting „

In^J^ I .""""« '<• •" Pradoeed for his inspectionand may make such use of it at the trial m he think, fit; C«'tv. Act, MC 10: Ont. Ev. Act, sec. 7
'. >-"i-

^n"^".*^ ."."J""'*' ""^ '"' " examined as to any in-

matte'r Id i?r? '' ""?•'"' •"•"»"' «'»«™ to the 4«tmatter; and if he does not distinctly admit making them, proofmay be given, but the circumstance, o' the supposed »t^lmenta, suHcient to designate the particular Lrr^u t btmentioned to the witn««, he must first be aske hethe' ornot he made them
: Can. Ev. Act, sec. 11 ; Ont. Ev. > s«^18.

aueitioaa t. to Fravioni ConTietiou.

of .nv'!!ff
"^ ™«y «!'« be asked whether he has been convictedof any offence; and if he denies or refuses to say, the fact may

^/Zlt ^'
Vr"''""'

f™" the clerk of th^e' court having

Jiv. Act, sec. 12; Ont. Ev. Act, see. 19
Except as above provided the answer of a witness in croM-eiammation upon questions irrelevant to the issuT mustTeaccepted as final, and cannot be rebutted: 2 TayloTon Ev 9?^ed. 947

;
R. v. Lapierre, 1 Can. Cr. Ca». 413.

Advene WitneH.
A party cannot impeach the credit of his own witnes. bvgeneral evidence of bad character, but if the witnCZvM

adverse, the party may be allowed to call evidere t co"r"

?en sSemel wl"' ™°'' "'"«^ P'"™"''^ made inconZtent statements, but the witness must first be asked if he made
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»Dch statements-, and circumstances sufficient to designate the

particular occasion wlien'snch statements are alleged to have

been made, must be stated to the witness: Can. Ev. Act, sec. 9;

Ont. Ev. Act, sec. 20. In proceedings under the Summary Con-

victions Clauses of the Cr. Code, the prosecution is not entitled

to give evidence in reply, if the defendant has adduced no evi-

dence, except as to general character; Code 721 (4).

Sepoiitiont in Fievioui Cases.

By oOLjent of the defendant, or his counsel, the evidence

taken in another case against either the same, or another defen-

dant may be read as evidence in the case : B. v. St. Clair, 27 A.R.

308.

n 3

li

Bnfflcieacy of Evidence-

As to the sufficiency of the evidence, see Paley on Convic-

tions, 8th ed. 138.

The general rule is that the evidence must support the

charge in every material fact, with specific date and place.

But a variance as to time between the evidence and the in-

formation, summons or warrant, on the summary trial, is not

material if the information was, in fact, laid within the time

limited by law: Code 724 (2) ; nor as to the place, if the ofTence

was in fact committed within the justice's jurisdiction: Code

724 (3) J
nor any other variance: Code 724 (4).

But if the defendant appears to have been misled, the

justice must adjourn the case to give the defendant time to

E'cet the new facts, if he so desires : Code 724 (4)

.

These provisions also apply to summary prosecutions under

Ontario laws: R.S.O. ch. 90, sec. 2.

Privileged Offldal Commnnioationi.

Communications and reports of officers, and otlier official

information of Government are privileged, if it is declared to

be against the public interest to disclose them, and they can-

not be disclosed without the consent of the Government :
Home

V. Bentinck, 2 B. & B. 130, 162; Atty.-Gen. v. Briant, 15 M.

& W. 169; R. V. O'Connor, 4 St. Tr. N.S. 935; Hennessy v.

Wright, 57 L.J.Q.B. 594; R. v. O'Brien, 7 St. Tr. N.S. 1; Hardy's

case, 24 St Tr. 199, 753 ; and generally a police or other public

officer cannot be required to give the names of persons on whose
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information he has acted, unless it is directly and necessarily in
the interests of the prisoner: B. v. Richardson, 3 F. 4 F 693-

OB 553
'"'' ^^ '^-^°- *^' ''»"'P'''«y ^- Archibald, 21

This is on the ground of injury to the public service, and
uie question of aUowing such evidence to be given is for the
Government, or head of the department concerned, and not for
the judge or magistrate.

And also upon grounds of public policy, it is the rule that
in all eases m which the Government is directly concerned
(as " offences against the Revenue laws), an informer cannot
be asked any questions tending to the diseoveiy of the source
of his information, or to shew the channels by which the dU-
olosure of an offence was made to the officers of justice: 3
iiusseil, 592.

But in other cases such questions may be put, if, for any rea-
son, the ends of justice require it: ib.; but not otherwise, for
the answers would then be irrelevant, as not going to prove
either the guilt or innocence of the accused.

Exceptions and Conditions.

As to the burden of proof in cases of provisoes, or exceptions
from the operation of a particular law, Code 717 provides
that when the information negatives any exception, proviso or
condition on which the prosecution is founded, it shall not be
necessaiy for the prosecution to prove such negative; but that

'/> T^.Vi.
* defendant to prove the aflJrmative thereof. And

Code 1125 (c) provides, that a conviction shaU not be held in-
valid because of the omission to negative circumstances, the
existence of which would make the act lawful, whether they
are stated by way of proviso or exception, in the same or an-
other section of the statute.

If an exception occurs in the description of the offence in
the statute, it must be negatived by the prosecution, other-
wise the defendant is not within the description of the offence-
but if the exception occurs by way of proviso, and does not
alter the offence, but merely states what persons are allowed
to take advantage of the proviso, then it is for the defendan.
to prove that he is within the exception: Simpson v Readv
12 M. & W. 736; R. V. White, 21 C.P. 354; R v. McNicol, 11
O.R. 659; see R. v. Nunn, 10 P.R. 395, in which it was held that

I I;
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a proviso allowing military bands to play in the public streeta,

was not an exception requiring to be negatived by the prosecu-

tion on a charge of playing musical instruments contrary to

8 by-law.

But a conviction was held bad, notwithstanding sub-sec.

855 lor not negativing the exception in a by-law, under sec. 583

of the Ontario Municipal Act prohibiting hawkers and peddlers

trading without license, but excepting from Its operation the

manufacturer or his agent peddling goods manufactured in

Canada: K. v. McFarlane, 33 C.L.J. 119; B. v. Smith, 31 O.K.

224; and see Ex p. Herrell, No. 2, 12 Man. R. 522; 3 Can. Cr.

Cas. 15; R. V. Strauss (B.C.), 1 Can. Cr. Cas. 103, 108.

Pnblic Soovmenti.

As to proof of public documents, see Canada Evidence Act,

sees. 19-29 ; Ont. Evid. Act, sec. 21. And as to proof of private

documents see 3 Russell, 469.

Municipal by-laws are proved by producing the original

by-law, or a printed copy certified by the municipal clerk;

Ontario Municipal Act, R.S.O. eh. 223, sec. 334; and they can

only be so proved: K. v. Dowsley, 19 O.R. 622; B. v. Banks

(N.W.T.), 1 Can. Cr. Cas. 370.

Proclamations or orders of the Governor-General, or Lieut.-

Govemerin-Council; or rules, regulations or by-laws made by

the Govemer-in-Council in pursuance of a statute, and pub-

lished in the Canada or Ontario Oazette, do not require to be

proved, but are judicially noticed: Canada Evidence Act, sec. 22-

30; Ontario Evidence Act, sec. 25. But a cutting from the

Official Oaiette is not siHcient evidence: R. v. Lowe, 48 L.T.

768.

U!
'' Katten of Record.

On a trial for perjury it is necessary to prove the record of

the proceedings and evidence, either by production of the or-

iginal record; or an exemplification, or a certified copy under

sec. 23 Can. Ev. Act
;

; and the viva voce, testimony of the clerk

of the court and of the stenographer is insufficient: B. v. Drum-

mbnd, 10 Can. Cr. Cas. 340.

Fioof of Age of Tonng Fenon.

In proving the age of a young person for the purposes of

sees. 211, 215, 242, 243, 245, 294, 301, 302, 315 and 316 of the Cr.
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Code, the following is prima facie evidence: an entry or record

or cTre'Ttrr'
"°"'"^ ""

"l"""^"'
having ?.deZ^or care of the young person at about the time it was brought^Canada If such entry was made before the alleged offeSe

evidence of age, the justice, holding a preliminary ;nquio'n^y infer the age from the young person's appearTnce:S
Accomplicei,

r,r^.T\fl 'P!''|'''f »"« competent witness is sufficient toC „f >, r"*''^i"''*'^ ^ ^"'«" P- 636; and also see 3bnc. of the Laws of Eng. 447.

ani!^dM° ?!"* P?^;""'" ""^ corroborative evidence is re-

Te^of fh„?^
' """'

T^'"""" =«' ^ "'«dc; as in the

«Tth„„l ?
'' "cnfoned in Code 1002, and in some others,although not expressly required by the law, it is unusual to

v H..II
""'^e uncorroborated evidence of an accomplice; R.

V. Hargrave, 5 C. & P. 170.
The evidence of an accomplice is receivable on either sideand a conviction upon such evidence, without any corroWa-

.on, IS valid in law: R. v. Beekwith, 8 U.C.C.P 274- E v PeTowes 19 U^R 48, followed by R. v. Andrews iV OR mand al hough it is the rule of practice for the judge at the trialto advice the jury that they ought not to convict on the tota iJunsupported testimony of an accomplice; still it is not nec«^,;
to the validity of the conviction that he should do so: rTAndrews, »«pro; Re Menier (1894), 2 Q.B. 415; and the jury

1^2 R V « i, 'iToS,'"?'
'"''™"^ ^- " J™*'' 2 Camp.

132; R^ V Seddons 16 C.P. 389; R. v. Stubbs, 7 Cox C.C. 48;R. V. GaUagher, 15 Cox 291; R. v. Beekwith, 8 C.P. 277- Re

s^ud'*: r^'H' ^
^:^.i*'l\^

'*"™'"'' 63«- So a justice shJd
denoe

"" ""'''"»'''' "^^""^ '»'• •"«> o" s™ilar evi

On a summary trial, however, the justice or magistrate, is
in the_ place of both judge and jury; and the degree of evidence,
and the credit due to the witness, is exclusively in the judgment
of the justice who tr.es the case. He should not convict upon
the unsupported testimony of an accomplice without some sat-

11—HAS. VAir.

5: i

I'

!'

Itliiil
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isfactory evidence going to shew the truth of the accomplice's

story. There should be some fact deposed to, independently

of the evidence of the accomplice, leading to the inference that

the accused k implicated in the offence: R. v. Stubbs, 7 Cox

C.C. 48 : see notes to 2 Can. Cr. Cas. 261 ; 10 Can. Cr. Cas. 128.

The nuconflrmed evidence of several accomplices is of no great-

er weight than that of one: R. v. Noakes, 5 C. & P. 326. The

evidence of the wife of an accomplice was held to be of no

greater weight than that of the accomplice himself, in R. v.

Neal, 7 C. S P. 168.

"An accomplice is one who knowingly, voluntarily and with

common intent with the principal offender unites in the com-

mission of a crime": see 10 Can. Cr. Cas. at p. 127.

11

Coiroboratioii.

By Code 1002, 1003, no person is to be "convicted" of any

of the offences specially nuntioned in those sections upon the

unsupported testimony of one witness, or of a child of too tender

age to be sworn. But these sections apply only to the trial

of the case at which the accused may be convicted, and does not

apply to a preliminary enquiry before a justice; and the ac-

cused may be committed for trial without any corroborative

evidence being given before the justice: Re Lee, 5 O.K. p. 597;

Re Lazier, 30 O.R. p. 419; 3 Can. Cr. Cas. 167. So also sec.

16 of the Can. Evidence Act provides that no case shall be

decided upon the evidence of a child which has been taken

without oath, unless such evidence is corroborated.

The word "decided" in this section refers to the "final de-

cision" or conviction (see Imp. Diet; Naas v. Backman, 28

N.S.R. 504), and it does not refer to the preliminary enquiry

before the justice upon an indictable offence; the result of the

inquiry not being a "final decision," but only that there is a

proper case to be sent to a highc "iourt for decision. It is

submitted that the word "decided" in sec. 16 of the Can. Evi-

dence Act, is equivalent to the word "convicted" in Code 1003

(2) ; and if so, the case may be sent for trial on the unsupported

and unsworn statement of the child: see Re Lee, 5 O.R. at p.

597; Re Caldwell, 5 P.R. 217; Re Lazier, 30 O.R. 419; R. v.

Peacock, R. & R. 278; R. v. Wood, 5 B. & B. 49; Ex p. Vaughan

Q.R. 2 Q.B. 114; Mould v. Williams, 5 Q.B. 469.
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at p 200
"''^''^' ^ *^*''- ^'•- Cas- 196, and notM

Djinr Beolaiatioiu.

™„I''%'^t-''?
?«=!»«"<>' of « deceased person, touching the

ZM^Z»'T^\^''^ ** circumstance, of, knd « to Jho

ri«3^? '

T-
"" """^ "* ''"*^' ""y "e proved, upon

w^tt^^lTf^J" ^"'"'^'•"Shter by the productio^ of awritten statement taken by a justice or any other person orn Xi::t 'j^nr ^;"'"" '""^"'"' "^
»''»^"-"

™i. rt.T 1
• ^^- ^^ " »" woeption to the generalrule that only sworn and "first hand" evidence can be rtce-ved; and it is on the ground of „ece«ii,y, a^d t^atfte dyi^

c^IJ^Lr t^^T™*^ °* impending death is of such a solemncharacter that it is equivalent to the sanctity of an oath, and

fw' ?i« «fT^"""''^ * ^'*''''' ^-^^ 500; R. V. Bernardotti, 11Cox 316; Shurla v. Preccia, 5 App. Cas. 623
But the statement must have been such as would have been

V sX™ r '« '""'„'•,'
't

^"""^ " he had surv^ed R
V. Sellers. Car. Supp. 233 : R v. Jenkins, L.R. 1 C C B 187

r«.fitl7\''''^Tu
"' "•' ^^'"^ P*^™""' statement can bereceived, ,t must be proved that at the time it was made thedeceased beheved that his death was impending, an^ that hehad not even the slightest hope of recovery: R. v Jenkins

'"arn'rl"." \^*"'™rt ''^ «"» dying person that she had

evVdencr T),r "'/k
'^'""^: ™ '"''' "> invalidate theevidence^ There mt ^^ ^ ^^^^^ ^^ expectation of

Cr ij;- "J'lf^^T- ^^ ^^- ^^ ^ ^- Mitchell. 17 Cox
t.^.. 503: and that almost immediately: R. v. Osman, 15 CoxO.L. 1; or within an approximately short time: R. v. Laurin, 6

,i I:!

11
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Can. Cr. Cas. 104 ; See R. v. Davidson, 1 Can. Cr. Cas. 351, in

which the statement by deceased that he was shot in the body

and was "going fast," was held sufficient. Even il the beUef

of his immediately impending death was not well founded:

K V. Whitworth, 1 F. & F. 382-, but wag the result of pamo,

the evidence is admissible; and the fact thut the srurgeon thought

him likely to recover-. R. v. Peel, £ F. & F. 21 ;
R. v. Whitworth,

tupra; or the fact that he subsequently entertained a hope of

recovery, will not exclude his testimony: R. v. Davidson, 1 Can.

Cr. Ca^. 351; R. v. Hubbard, 14 Cox C.C. 565; R. v. Taylor,

3 Cox C.C. 84.

It is a question as to the state of mind of the deceased, at

the time he made the declaration, and what hu belief thra

was, as to his recovery: R. v. Reaney, Dears & B.C.C. lol; «•

V. Morgan, 14 Cox C.C. 337; R. v. Cleary, 2 F & F. 850.

So lapse of time between the declaration and the death u

immaterial, if it is clearly shewn that he believed himself to

be hopelessly dying when he made the statement: R. v. Tmckler,

1 East P.C. 354; R. v, Mosely, 1 Mood. C.C. 97; R. v. Bonner,

5 C. & P. 385.

In R v. Bemardotti, 11 Cox C.C. 316, the declaration wa«

received, although the deceased lived for three weeks; and in

R. V. Reaney, Dears & B.C.C. 151, supro, the deceased survi-

ved eleven days after making the declaration.

But it is prudent to have the statement made or repeated

at as late i period as poaaible. ,„.«„„
The burden of proof of the facts rendering the declaratioii

receivable, is upon the prosecution: R. v. Jenkins, L.B. 1 l^.

CR 187- 20 L.T. 372; or on the accused, if the evident M

offered in his behalf, as it may be: R. v. Scaife, 1 M. & Bob.

551

See further, R. v. Forrester, 10 Cox C.C. 471; R- '• Oo^-

dard, 15 Cox C.C. 7; R. v. McKay, 11 Cox C.C 148; R. v.

Smith, 16 Cox C.C. 170; R. v. Gloster 16 Cox C.C. 471; B.

V Steele 12 Cox C.C. 170; R. v. Whitmarsh, 62 J.P. 711 and

cases cited 3 Russ. 354; Archbold, 22nd ed. 294.

A sense of danger is not sufficient: R. v. Thomas, 1 Cox U.I..

52

If the belief is not of almost immediate death, e.g., not on the

same day, it wiU be insufficient: E. v. Pagent, 7 C. & P- 238;

K. V. Whitworth, 1 F. & P. 382; R. v. Osman, 15 Cox C.C. 1:

and see notes of cases at prge 111 of 6 Can. Cr. Cas.
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r,JL"^"" """J
"* <J«™««d's belief in impending death will

tact that he must have known of his condition onlen th«« Mrenmstances are accompanied by «,me other ev^Z «tg to

*• & F. 850; B. V. Bedingfleld 14 Cox, 341.
The declarant need not have expremd his exneetation „f.mmed.ate death, if it can be clearly inferred fromX * °™»

stances that he so believed: R. v. Dingier, 1 LeZ 504 Rv"Jenkins, L.R. 1 C.C.R. 187; H. v. Bon/er, 6 CTp 3^'

HH.'M^'"*'
<'*'='«™'!<"' ««° only be received in a case of homi-cide and m connection with a charge of causing the death of

received to prove previous transactions however relevant

Mead" 2 7* r^r^"-" T^'-^-'^ of death"7 v!iueaa, -i ij. & c. 605; R. v. Baker 2 M * P sq n
I..oyd, 4 a & P. 233; R. v. HutchSn 2 B. t ?' 608- R TNewton, 1 F. & F. 641 ; R. v. Hind, 29 L J M C 147

hav^n'o Irtl? f"'""!™ "' * "'y yo""* """Id,' who couldhave no idea of a future state, is not receivable; and the de-

C ™p""598 " '
""" ''"" "" "" "'''^''^- K- - P'^» 3

the''»lemnll'v °f"!l
'' "^ '"*'""'* intelligeuce to understand

death tr VI
"».„'='™>""»t«''«™, and expects immediate

vea^'oM w»
"""

"i" ^ "'*'™^' *« ^^-i^"' of a child ten/ears old was received: R. v. Perkins, 9 C 4 P 395

related t^T'"'
"^

1 ''^'T
P'""" "" '«="^«» """ough it

generallv a^dnTf
'"""'"'"

?* *" P""""" towards her

Murtonl's F 17492.""^ '"""™'" ""* "' '»-t-tment: R. v.

A dying declaration of an accomplice (e.g. to a case ofsuicide) was received in R. v. Tinckfer, I Den. V. 6 R vDrummond, 1 East P.O. 353.
' o

.

n. v.

The question of the admissibility of the evidence is for the

s for^h
'• ^"^^

^''/•'l'
^''°- ""' <^'"- 159^ "-d !s weigh

294 Jti""^^ ?• ^,.^'"'*''' ^^ C™ ^-^^ *™^ Arch. 22nd ed.294: so both are for the justice in a siimmary trial

or It'J^'"^
declaration is receivable on benalf of the defenceor of the prosecution, and statements therein exculpatory ofthe accused are admissible

: R. v. Seaife, 1 Mo. & Rob .=551

ii'
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Tom ud Huatr of Tikiai Dying DMluntion.

The form of declaration is immaterial. It was held that

a verbal statement of the deceased might be orally proved, even

if a subsequent statement which had been reduced to writing

and signed by the deceased, was not produced: K. v. Tranter,

Fost. 292. But see cofliro R. v. Gay, 7 C. & P. 230: R. v.

Trowter, 1 East, P.C. 356; and see K. v. Wallace (1898), 19

N.S.W. Rep. Laws 155.

As above indicated the declaration need not be on oath.

It was held that the statement might be made in answer

to questions, and even leading questions : R. v. Fagent, 7 C. &

I'. 238; R. V. Smith, 10 Cox C.C. 82. But in more recent

cases it has been decided that if the statement is reduced to

writing it must be in the actual words of the deceased; if in

answer to questions the actual words used in both the ques-

tions and answers must be proved : R. v. Mitchell, 17 Cox C.C.

603; dissenting from R. v. Mann, 49 J.P. 743; see also R. v.

Whitmarsh, 62 J.P. 680: R. v. Woodcock, 1 Leach C.C. 502.

The declaration may be oral or written; but if possible

should be taken down in writing before a justice or mauistrate

;

and signc ' by the declarant and justice, being first read over to

the declarant.

It need not be made before a justice; but should be so when

possible: Roscoe C.E., 10th ed. 38; R. v. Simpaon, 62 J.P. 825.

If the declaration is taken in writing, it should be in the

dying person's identical words; first taking down his state-

ments as to his settled and hopeless belief that his death is

impending almost immediately and that he has no hope of

recovery; and then taking down a statement of the cause of

his injuries, who inflicted them, and under what circumstances.

If practicable, the declaration should be signed by the per-

son making it, as well as by the justice. The declaration may

be taken in the absence of the accused; and even if no charge

has been made against any person. But, if practicable, it is only

fair to the accused that he should have an opportunity to be

present, and if so, it would add to the weight to be given to the

testimony: R. v. Woodcock, 1 East P.C. 356.

A statement made in the presence of the accused, but which

cannot be received either as a dying declaration or as a de-

position, cannot be received as an admission by the accused,

unless it is shewn that the accused had the opportunity to ans-
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»er or deny ,t, and alw that he would have reawnably done lo

R « .."°,*ri.'
""^ ^'^ "'" '•y ""'^ »' «' di»ent from

"
R. V. Smith, 18 Cox C.C. 470; if «,, it i, receivable a. an^sion by the accused: R. v. Steele, 12 Cox C C 168

r ^^"kT""!"'!.'""
'''*" ^*°"' » •""'»'« "''*" ihe CriminalCode, but which turn, out to be inadmissible as evidence by

hr,!Lf ™''-™'"P"f°.« "ith the requirements of the law, may
»~ f T«n ^'o" ' ^"^ declaration if the proper cond tioii

r^.^7ci^-^ Srisf

'

' "*"" '-^^ ^"^^ «• ^- ^<x^
If a written declaration is lost secondary evidence of what

It ™ta.ned cannot be given: K. v. Gay, 7 C. ft P. 230, but see

oesser'said
"' '"'^™''' "'•^ ^ 8'™° »' "hat the de-

If the dying person is a person who cannot speak English

7'ca!. cTcas"'^?'^
"^™ ""'™*'' " '"'"P"'"= K. V. Uuie;

As to the value to be attached to a dying declaration: see
R. V Smlsbury, 7 C. & P. 187; R. v. Ashton, 2 Lewin C.C.
147: E, V. Reaney, Dears ft B. 151.

If the evidence of the dying person can be taken on oathm the usual way under Code 995 in the presence of the accused
It may be so taken.

The oppo.site partj- may give evidence to explain, or con-

TvZ 17 s'.C°US™228™"'''"
"" ^^'"^ 'J«'«™«i<">: Carver

A justice or magistrate, in conducting a preliminarj- inquiiy,
should receive the evidence of the dying declaration, if it fairly
appears that the conditions above indicated are complied
with; and ought not to scrutinize it too closely, or reject the
testimony, except on the very plainest grounds; but should leaveany arguable questions for the court to decide

Reference is directed to the copious notes in the following
volumes of the Canadian Criminal Cases, upon this subject: 5
Can. Cr. Cas. 328; 6 Can. Cr. Cas. Ill ; 7 Can. Cr. Cas. 356.

Statements Kade by Seceaied a< Part of Bes Gestae.
E^deuce of declarations made by a person since deceased

immediately aft*r an assault upon him, but not made in ttepresence of the accused, are receivable, if the circumstances and
declarations were so connected with the main fact under consid-

lii\
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eration as to illiutrate it< character, to further ita object or form
in conjunction with it one continuoua trausaetion: Oilbert v.

The King, 38 S.C.R. 284.

Btatemtnti Made in Ptrfaimanoa of Duty.

Another exception to the rule that hearaay evidence ia not

admimible ( R. v. Haundeni (1899), 1 Q.B. 490) occurs in the

case of evidence of a statement made by a person since deceased,

orally or in writing, of a transaction done by or to him, if it

is shewn that it was his duty not only to be a party to the doing

of the act but also to record it, and that the record was made
«t the time: and if it is shewn that he had no interest in mis-

representinR the facts: Smith v. Blakely, L.R. 2 Q.B. 326;

The Henry Coxon, 3 P.D. 156; Massey v. Allen, 13 Ch. D. 558;

Chambers v. Bernasconi, 1 CM. & R. 347; Polini v. Oray, 12

Ch, D. 411, 5 App. fas. 623.

And another instance is, in the case of evidence of state-

ments made to any one by a deceased person as to his state of

health. This evidence ia receivable on the investigation of a

charge relating to the cause of the death of the deceased person

:

R. V. Johnston, 2 C. & K. 354 : Aveson v. Kinnaird, 6 East 188.

<!oiifetsioiu.

Section 685 of the Criminal Code declares that nothing

therein contained shall prevent any prosecutor from giving in

evidence any admission or statement made by the person charged,

which by law is evidence against him.

Any confession or any statement tending to shew guilt, (even

if it does not amount to a confession : R. v. Martin, 9 Can. Cr.

Cas. 371.). if it was frwly "nd voluntarily made, is receivable in

evidence: and if duly made and satisfactorily proved, is of itself,

4ind without any corroboration. sufBcient to warrant a con-

viction: 3 Rus.sell. 6th ed.. 478: Rogers v. Hawken. 33 L.J.

174: R. V. Eldridge, R. & R. 440: R. v. Sutcliffe, 4 Cm C.C.

270.

A statement made by one of two defendants jointly tried

may be given in evidence even if it tends to incriminate the

other defendant: R. v. Martin. 9 Can. Cr. Oas. 371.

Before evidence of a statement made by the accused after

hi» arrest can be received it must be proved that he was warned

that any statement made by him may be used against him at

Ws trial : R. v. Kay, 9 Can. Cr. Cas. 403, and notes at p. 406.
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(not*)
;
R. V. Thompmn (189.)), 2 QB 12

8. .. B.id,y. ! 1),. i,c ., p i,"""- l>««). 8 <i.B. 1!,

tnus aroused, especially ,n a moment of great distrew.

tne lourtof Cro«n Cases Reserved in an important anH author

i^rrzin-ii" *^R„-;: ii «„vr-" ''«^' "^ »

^t^^ tj^tt-S!: ;rt':^d ^^r;^^^
.s, «as „ preceded b,- inducement, to make a .statement, heM

i ''ill
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out by a person in authority T If to, and the inducement has

not clearly been removed before the statement was made, evi-

dence of it is inadminible."

The inducement or fear, to invalidate a confession, may be

by words or conduct, or both: R. v. Gillies, U Cox 69, and
when the confession w obtained by words or conduct, which

naturally must create hope or fear, although not made in ex*

press terms, it will be excluded: Bram v. United States, 18

Supreme Court (U.S.) 183; see also R. v. Partridge, 7 C. ft

P. 551 ; R. v. Drew, 8 C. & P. 140.

If a confession is obtained by an implied threat, or by means

of a false statement of fact; by a person in authority, it is not
receivable. As, where a person chained with stealing post

letters, was induced to confess, by a false statement made in

the presence of the Post Office Inspector, that he had been seen

taking the letters: R. v. McDonald, 2 Can. Cr. Cas. 221; 32

C.L.J. 783.

But it is no objection that the confession was made under

a mistake in supposition of fact by the prisoner, even if some

artifice, not amounting to a falsehood, was used to draw him
into that supposition: R. v. Burley, cited in 3 Russell, 6tfa ed.,

485 (ni) ; R. v. Ryan. 9 Can. Cr. Cas. 353.

The inducement or threat need not be held out directly to

the person accused; so if a statement, such as "It will be the

right thing for him to do to make a confession," is made to a

brother of the accused, or to any person likely to coiumuni-

cate it to the latter, the confession so obtained is not receiv-

able. And it is immaterial in such case, whether such statement

was or was not, as a matter of fact, communicated by such per-

son: R. v. Thompson (1893), 2 Q.B. 12, at p. 18.

A confession made to a person who did not himself hold oUv

any inducements or threats, is nevertheless invalid, if the cir-

cumstances shew such a connection ..j that it appeared that the

confession mijifht really have been induced by a threat or prom-

ise by someone: R. v. Hope Young. 10 Can. Cr. Cas. 466; R. v.

Rae, 13 Cox 209; R. v. Doherty (1). 13 Cox 23; R. v. Doherty

(2), 13 Cox 24; see also R. v. Gillis, 11 Cox 96; R. v. Dingley

1 C. & K, 637, A confession must not only be without ind\ice-

ment but must be otherwise voluntarily made: R. v. Boyds, 8

Can. Cr. Cas. 209.
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T"™'. ""' " '" "* ^»»y "' "»• Pr-^^ntinn to

t^ ?>.
?^ ^ "" '''"''™™ "' •» ««"?«!" that h« remem-

bered that any .tatt-ment the priwner made wa. voluntary, a.
It wa. not «hewn that tho interpreter knew what wa. in law avoluntary .tatement: R, v. Charcoal, 4 Can. Cr. Caa. 93.

The onu. i. on the pro«ecution to .hew that the eonfewion
or .tatement wa. ma.le without inducement or threat, and vol-untary; and thi., not n.erely by the offleer s„ .wearing affirma-
tively but he mu»t .peoifleally deny the po.,sible inducement, byway.o' hope or fear, that would have made the .tatement or con-
femion madmiiwible

: R. v. Tutty, 9 Can Cr Ca. !>« R v

S;* ^'"'' ^''' ''*' ^' "*' ""'" °' ""*••' p'^" '•' "»•

If the inducement has clearly been removed before the con-
fe«iion and it appear, that it no longer operate,, the evidencew receivable. 3 B„.,ell 495. For in.t.nce,Vhe effect of the"™
ducement w, 1 be considered to be removed if. after it w«i

^JL„T\ "•'^'r.
""' '=«"*«"'<»' ''•" n-d". the pri«.ner,upon the hearing before the committing ju,ticf. ha. been duly

cautioned by the latter in purraance of Code fir. and in theword, there jet out; and il i. sufficient proof tha; uch caution
wa. given, that it appear, on the fa of Ue pri«,ner', .tate-
mont retnriied with the depcition.: R. v. Bate. 11 Cot 686
cited, 1 Ru,.el|, p. 498 („•) : R. v, Lai Ping. 8 Can, Cr. Ca,.
467.

But in R. V. Pinkie, 15 C.P. 453, a confe^ion having beenmade under an inducement held out by the prowcutor; and,
afterwards,, the pri«>ner. after having been duly warned in
the nraal way, by the magi.trate, made a second confession:
the second confession as well as the first was rejected: the
judge not being satisfied under the circumstances appearing
in evidence, that the promise of favour had not continued to
act on the prisoner's mind. The warning in such a case should,
heside, the usual caution, also include the distinct statement
to the prisoner, that the first confession cannot be used againrt
him.

A confession made to a mere stranger to the matter and
not a person in authority" is receivable, no matter what state-
ments the latter may have made, for no hope or fear could
properly, or would naturally, arise in the mind of the accused
from statements by a person having no anthoritv: R v Taylor
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8 C. & P. 733 ; K. V. Moore, 2 Den. 526 ; R. v. Todd, 4 Can. Cr.

Cas. 514. But a confession may be invalidated b.v an induce-

ment held out by a person not in any authority nor connected in

any way with the matter, in the presence of one who is in author-

ity, and who does not dissent from what is said: E. v. Taylor,

supra; R. v. Hewet't, C. & Mar. 334; R. v. Garner, 1 Den. 329;

R. V. Luckhurst, 23 L.J.M.C. 18; R. v. Pountney, 7 C. & P. 302;

R. V. Dunn, 4 C. & P. 543 ; R. v. Slaughter, ih. 544 ; R. v. Laugh-

ter, 2 C. & K. 225 ; R. V. Parker, 30 L.J.M.C. 144.

The persons in authority whose inducements will prevent

the reception of confessions, include all who are in any degree

engaged in the apprehension, detention, prosecution or exam-

ination of a prisoner, whether public officials or not These

are more fully designated in 3 Russell on Crimes, 6th cd. 501,

and are stated to include "the prosecutor, his wife, or attor-

ney, or a constable or other officer, or some person assisting

the constable or the prosecutor in the apprehension or deten-

tion of the prisoner, or a magistrate acting in the business, or

any other magistrate or magistrate's clerk, or a gaoler, or the

chaplain of a gaol; or any person having authority over the

prisoner, as the captain of a vessel to one of his crew, or a

master or mistress to a servant, or any person in presence of

one in authority, with his assent, whether direct or implied."

The rector of a church is a "person in authority" over the choir

boys : R. V. Boyds, 8 Can. Cr. Cas. 209 : and see notes thereto.

An Indian agent under the Indian Aet, R.S.C. ch. 81, is

such a "person in authority": R. v. Charcoal (S.C.N.W.T.),

4 Can. Cr. Cas. 93. A private person left in temporary charge

of the accused by the constable is a person in authority: R.

v. Enoch, 5 C. & P. 539 ; and so are the wife and relations of

the prosecutor, the master of a servant who had stolen his

property: R. v. Warringham, 2 Den. 447: R. v. Simpson. 1

Mood. C.C. 410; R. V. Upchurch, ib. 465; but see exception

in R. V. Moore, 2 Den. 522, in which case the above rule was

held not to apply to confession in a case of concealment of birth

by the servant.

If the confession is made after the accused was charged

with the offence, and even before being taken into custody;

or if he has been arrested; it will not be receivable, unless it

is first proved that he was distinctly warned that he was not

obliged to say anything, and that anything he says may be
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used against him. As to what inducements or threats wiU
under the rules above referred to, exclude a confession se«
i Kussell, pages 479-493.

A confession, made under the statement that "it would be
better for you to tell the truth," has always been disqualified:
see R. V. McDonald, 32 C.L.J. 783; E. v. Pennell, 7 QBD 147-
R. V. Jarvis, L.R. 1 C.C.R. 96; R. v. Jackson (S.C.N.S ) 2Can Cr. Cas. 149, and cases cited; or a statement that "itwoud be worae" for the accused if be did not confess; or
better for him if he did: R. v. Rose, 67 L.J.Q.B 289- R v

Jackson (N.S.) 2 Can. Cr. Cas. 149. But a mere moral ex-'
hortation to tell the truth; or any statement not directly or in-
directly importing any inducement or threat, is unobjectionable:
R. v. Jarvis, L.R. 1 C.C.R. 96; R. v. Sleeman, Dears 249. As
where it was said "you had better as good boys, speak the
trath : K. V. Reeve, L.R. 1 C.C.R. 362; R. v. Rowe, R. & E
153; R. v. Gibbons, 1 C. & P. 97; R. v. Tyler, ib. 129; R v
Clewes, 4 C. & P. 221; but an admonition by the constable
that the prisoner "had better not add a lie to the theft," ex-
cluded the confession in R. v. Sheppard, 7 C. & P. 579.

The inducement must be some hope of benefit cr threat of
disadvantage, in relation to the offence charged, or its con-
sequences: R. V. Todd, 4 Can. Cr. Cas. p. 520. For instance,
a promise to take off the handcuffs if the prisoner will confess,
IS not such an inducement : R. v. Green, 6 C. & P. 655 ; nor a
promise to give liqnor to the accused: R. v. Sexton, 3 Russ.
C. & M. 462

;
and it is said that even making the accused drunk,

will not exclude the confession; but it will be a matter for
observation by the judge to the jury: R. v Spillsbory, 7 C. & P.
187. A threat to send for a constable unless the accused con-
fesses will exclude the confession, but a promise to let the ac-
cused see his wife if he will confess, is not an inducement which
will exclude the confession : R. v. Lloyd, 6 C. & P. 393.

The inducement must be as to some temporal benefit, and
not such as is referable only to a future state; R. v. Gilham
1 Mood. C.C. 186; R. v. Wild, 1 Mood. C.C. 452; E. v. Slee-
man Deai-s 249. If it plainly appears from a consideration
of all the circumstances, that any threat or promise made did
not effect the prisoner's mind in making the confession, but
that, notwithstanding, it was entirely voluntary, the confession
will be received in evidence: R. v. Thompson (1893), 2 Q.B. 12.

m
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The statement made by an informer in expectation of turn-

ing King's evidence is not admissible afterwards on his re-

fusing to prosecute : R. v. Gillis, 11 Cox C.C. 69.

Although a confession may be invalidated by an induce-

ment or threat, yet the subsequent acts of the accused, or any-

thing discovered as a result of the confession, may be given in

evidence. For instance, where the stolen property was found

ill the prisoner's apartments in consequence of a confession

improperly obtained, the fact of the finding, but not the con-

fession, was received in evidence. And so much of the confession

as relates strictly to the fact or thing discovered, and what the

prisoner says, at the time of doing any act after the confession

are receivable: 3 Russell 521.

A letter referred to in the defendant's confession may be

read as part of the subject matter of it: R. v. Attwood, 20 O.

R. 574.

Evidence of a statement by the prisoner's counsel at a

previous trial, made on behalf of the prisoner, was admitted

as evidence against him : R. v. Bedere, 21 O.R. 189.

"What a person is overheard to say to another, or even to

himself, is evidence against hm; but must be accepted with

reserve as being very apt to be misconstrued by the person

who overheard it: R. v. Simons, 6 C. & P. 540.

A statement made by a third person in the prisoner's pre-

sence and not denied by him, is some evidence against him,

even if some inducement was held out to the third person; but

such evidence is of very little weight: R. v. Janouski, 10 Cox

C.C. 365, unless the conduct of the accused, when such state-

ments were made in his presence, clearly indicated his assent

to what was so stated. And before such statements can be re-

ceived, it must be very clearly shewn that the accused had the

opportunity to deny them if he chose to do so, and that the

circumstances were such that he naturally would have done so

it they were untrue, and that, by his conduct, he appeared to

acquiesce in them: R. v. Smith, 18 Cox 470; R. v. Steele, 12

Cox C.C. 168; see also R. v. Mallory, 13 Q.B.D. 33; Kelly v.

The People, 55 N.T. 573, noted in 7 Can. Cr. Cas. p. 90.

Upon a preliminary inquiry, evidence of a confession or

statement by the accused should be received by the justice,

if there is any evidence at all of its having been properly made

and not unduly obtained, leaving the question of its sufficiency or
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There has been and is a great divergence of judicial opinion
both in England and in Ontario upon the question of the re-
eeptjon of evidence elicited by questions put by an officer of
the Orown, some judges refusing to receive such evidence; the
practice of so obtaining confessions has been strongly reprobated
and an eminent English judge, while receiving the evidence as'
valid, threatened to have the officer who had made it a practice,
dismissed from office: R. v. Brackenbuiy, 17 Cox C C 628

There is no positive rule excluding evidence oif admissions
made by the accused in answer to questions by a police officer
either after arrest or (a fortiori) before arrest. Admissions
so received were allowed in evidence in R. v. Brackenbury, supra
and notes to same case. In which case the contrarv decision in
R. V. Gavin, 16 Cox C.C. 656 was overruled.

The question of the admissibility of evidence so obtained
must be determined with reference to all circumstances of each
particular case

:
R. v. Miller, 18 Cox C.C. 54, and as decided in

w\ ''m

20 O.R^209 and R. v. Ryan. 9 Can. Cr. Cas.M7, the officer has the right to question the accused, after duly
warning him, and what the latter says is receivable in evi-

i I'l;
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deoce, if it is clearly shewn to the Mitisfaction of the court

t>at the admission so made was not obtained by any undue or

improper means: see notes in 1 Can. Cr. Cas. 398; 9 Can. Or.

Cas. p. 356: R. v. Knight (1905), 21 Times L.R. 310; see also

E. V. Goddara, 16 J.P. 191, per Cave, J.; E. v. Coley, 10 Cox

C.C. 536; R. V. Reason, 12 Cox C.C. 228; E. v. Bodkin, 9 Cox

C.C. 403; E. V. Thornton, 1 Moo. C.C. 27; S. v. Kerr, 8 C. & P.

177; R. V. Jones, 12 Cox C.C. 241; E. v. Male, 17 Cox C.C.

689 ; R. V, Hirst, 18 Cox C.C. 374. Where the prisoner awaiting

trial in prison was questioned by a constable without being

cautioned and the court was of opinion that the questions were

put with the object of unfairly entrapping him, the answers

were held inadmissible : E. v. Histed, 19 Cox C.C. 16.

When it is proposed by the prosecution to give evidence of

a confession, the counsel for the defendant may interpoae and

cross-examine the witness as to the circumstances under which

the alleged confession was given, with a view of shewing that

it was not voluntary but under pressure of promise or sugges-

tion of advantage, or threat of disadvantage: R. v. Thompson,

(1893), 2 Q.B. 17 ; R. v. Lewis. 9 Can. Cr. Cas. 233.

Privileged Commimioationi,

The rule that voluntary statements made by the accused

are admissible as evidence against him is subject to the fol-

lowing exceptions:

1. Communications between a client and his solicitor or

counsel, bona fide commii-icated in professional confidence.

These are considered, as a matter of public policy, sacred and

inviolable; and are not only absolutely privileged, but the so-

licitor is prohibited from divulging them, not only during the

continuance of the relation of solicitor and client, but for all

time: Cleave v. Jones, 7 Exch. 421; R. v. Cox, 14 Q.B.D. 153;

if they were professional and made in a professional character

:

Hamclyn v. White, 6 P.R. 143, per Strong, J. ; Gardner v. Irvin,

4 Ex. D. 49; O'Shea v. Wood (1891), P 286; and even if no

legal proceedings were existing, or in contemplation: Minet v.

Morgan, L.R. 8 Ch. App. 361; see also, Hoffman v. Crerar, 17

P.R. 404; McBride v. Hamilton Prov., 29 O.R. 161.

This privilege is limited, however, to communications made

to counsel and solicitors, and it appears that no privilege ap-

pertains to communications made to a priest or clergyman:
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Broad V. Pitt, 3 C. & P. 518: R. v. Griffin, 6 Cox C.C 219-
K. V. Hay, 2 F. & P. 4; R. v. Gilham, 1 Mood. C.C. 186. But
the court will not compel a clergyman to disclose communica-
tions made to him in the confessional, if he refuses to divulge
although the evidence will be received if the clergyman chooses
to disclose It: Broad v. Pitt, 3 C. & P. 518; R. v. Griffin 6
Cox C.C. 219 ; R. V. Hay, 2 F. & F. 4.

The privilege extends, not only to communications made to the
solicitor, but also to an interpreter (re De Barre v. Leverett, 4
l.R. 756) or an agent (Parkins v. Hawkshaw, 2 Stark. 239),
between the solicitor and his client; and to the solicitor's clerk-
Taylor v. Forestor, 2 C. & P. 195. But the privilege does not
extend to a person who is not acting as a solicitor for the per-
son making the communication, although he is one by profession.
and may have received the communication in confidence : RudJ
V. Frank, 17 O.R. 758; Wilson v. Rastall, 4 T.R. 753; nor does
It extend to a conveyancer, 4 Atk. 525. Communications not
made to the solicitor alone, or which were not intended to be
kept solely to himself are not privileged. So » lettT written
by a solicitor for his client is not inadmissible on the ground of
privilege; R. v. Doroner, 14 Cox C.C. 486. The privilege ex-
tends, however, to communications between the town and city
solicitors of the party: Reid v. Langlois, 1 MacX. & G. 627. A
solicitor who puts his name to a deed as a witness, is bound to
disclose all that passed at the time, relating to its execution:
Robson V. Kemp, 4 Esp. 233: 5 Esp. 52; Crawcour v. Salter, 18
Ch. D. 30; McGee v. The Queen, 3 Can. Exch. Ct. R. 304; and
he may be called to prove his client's handwriting to a bail bond
witnessed by the solicitov : Hurd v. Moring, 1 C. & P. 372.

The privilege does not extend to ill-gal transactions: and
a communication made to a legal adviser in furtherance of an
illegal purpose, as in the case of a solicitor being consulted
previous to an offence being committed, in regard to the best
means of committing it, is not privileged : R. v. Cox, 14 Q B D
153; Williams v. Quebrada Rail Co. (1895), 2 Ch. 751; and
not only so, but it is the duty of a solicitor to immediately
inform the authoriticL ' any intention to commit crime di-
vulged to him oy a person consulting him as a solicitor' An-
nesley v. Anglesea, 17 Howard's State Trisls. 1139. cited in
3 Russell. 6th ed. p. 587. The privilege referred to does not
extend to communications in regard to matters ba-sid on fraud •
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Smith T. Hant, 1 O.L.B. 334; Williams v. Q.R.L. & C. Co..

(1895), 2 Ch. 751.

Nu privilpge attaches to tele^ams in the possession of a

telegraph company. The Dominion Sta^ e does not give any

absolute privilege : Re Dwigbt and Macklan, 15 O.R. 148.

And a bank has no privilege in regard to a customer's ac-

count beyond what is provided by the Banking Act, which only

prohibits voluntary disclosures as to customer's account: Han-

num v. McRae, 18 P.R. 185; following the principle in Re
Dwight and Maeklan, supra.

A communication of a patient to his physician is not privileg-

ed : Wilson V. Rostall, 4 T.R. 753.

Admisiions in Bepotitioni.

Analagous to evidence of a confession, or voluntary state-

ment above mentioned, is that of a statement made by the ac-

cused in his denoMitions on a prior examination; e.g., before the

coroner; or in any previous proceeding, civil or criminal. And
the sworn depositions of a prisoner, made by him before a just-

ice in a prosecution against another party, in connection with

the same offence, are receivable as evidence against the former;

the rule of law excluding the statement of a prisoner under

examination before a justice on a preliminary irquiry, if sworn

to. and so not taken in the manner provided by sees. 682-684

of the Cr. Code, only applies when the charge is against himself

:

R. v. Field, 16 C.P. 98.

Prior to the Canada Evidence Act, a witness could not be

compelled to answer questions which would ter J to incriminate

himself if he objected and claimed the privilege or right not

to answer on that ground. But, as already mentioned, sec. 5

of the Act referred to, provides that a witness is not to be ex-

cused from answerinpc questions on the ground that the answer

might tend to incriminate himself, but that the evidence so

giyen can not be used against the witness afterwards, except

in a prosecution for perjury in giving it.

The Canada Evidence Act, see. 5, applies only to cases

brought under Dominion laws, and proceedings over which the

Parliament of Canada has jurisdiction; and they do not apply

to proeeedinprs founded on statutes of the Ontario Legislature,

which, as pointed out at page 35, ante, has the power to reg-

ulate the giving of evidence in cases for infractions of its

own laws : R. v. Douglas, 1 Can. Cr. Cas. 221.
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The Ontario Legislature, by the Ontario Evidence Act, R.
S.O. ch. 73, sec. 5, has retained the common law principle above
alluded to, and under its provisions, a witness (except as pro-
vided in see. 9, with reference to the defendant or the wife or
husband) can not be compelled to answer any question tending
to criminate himself, if he objects or claims privilege on that
ground.

In regard to the question of the reception afterwards, of
statements in the depositions of a witness as evidence on a
criminal prosecution against himself, the rule is this: if the
witness did not claim privilege, when he was giving his evi-

dence, but answered voluntarily, then whether the charge against
him is under Dominion or Ontario law, the evidence he prev-
iously gave in any court or place, in any proceeding, civil or crim-
inal, will, notwithstanding sec. 5 of tiie Canada Evidence Act,
be receivable as a voluntary statement made by him. There is

no difference between a voluntary statement made in court, and
one made anywhere else : R. v. Garbett, 1 Den. C.C. 236 ; R. v.

Madden L.T. 505; R. v. Coote, L.R. 4 P.C. 599; 9 Moo. P.O.
N.S. 463. The same rule will apply although the evidence

previously given by the accused was in a civil proceeding under
a provincial law, and although it was given compulsorily ; unless

he claimed privilege, it will be received against him : R. v. Doug-
las, supra.

But if the proceedings in which the witness gave his evi-

dence, shew that he objected or claimed privilege, the depo-

sitions will not be receivable as evidence against him, except

on a prosecution for perjury in giving such evidence.

A coroner's court is a criminal court within the jurisdic-

tion of the Dominion Parliament, and a witness there is bound
tn answer incriminating questions; and if he does not claim

privilege at the time, his evidence may afterwards be used
against him ; but if he objects, it cannot be so used. The same
rule applies in regard to the reception of statements made in

evidence taken in proeeedings before the Exchequer Court of

Canada : R. v. Connelly. 25 O.R. 151.

And the statements made by a witness before n committee
of the House of Commons, may be used on a subsequent charge

agaiust himself; but only if the House so orders. The only

protection the witness has in that case, is the protection from
the use of the evidence without the consent of the House: R.
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V. Connelly, 22 O.R. p. 229; and mse B. v. Merceron, 2 Stark,

\.P. 366.

The original depositions of the witness are the beat evidence

of what his statements were, and must be produce*!. Bat if

the.v have been lost, or have not been so taken as to be used in

evidence, the statements may be proved by parol; and the per-

son who took down the notes of the evidence may be such

witness, and may refer to the notes of evidence to refresh hia

memory: R. v. Erdheim (1896), 2 Q.B. 260; R. v. Troop (N.S.),

2 Can. Cr. Cas. 22. So, in cross-examination, a witness's former

deposition may be read, to contradict him, if it was duly taken,

and is a verbatim record; but not if the document called a

deposition contains mere notes of the evidence and not what

the witness has said: R. v. Ciarlo, 1 Can. Cr. Cas. 157; R. v.

Graham, 1 Can. Cr. Cas. 388 ; as to the sufficiency of the deposi-

tions in this respect see Code 999; Jervis on Coroners, p. 219.

Depositions of a witness, speaking in French and taken down

in English, are not admissible to contradict m on a subse-

quent proceeding: R. v. Ciarlo, supra.

A grand juryman, or a constable who was in attendance upon

the grand jury, may be called, at the instance of the Crown,

to prove statements made by a witness before such jury; the

privilege of secrecy being, in such a case, a matter which the

Crown may waive, if in the public interest : 3 Russell, 595.

Evidence must be given indentifying the accused, as beiug

the person whose depositions are offered in evidence against him

;

and evidence by the sheriff's officer that he believed him to be

the same person, although he couldn't speak positively, is suffi-

cient prima facie proof: R. v. Douglas, 1 Can. Cr. Cas. 221.

And in a prosecution for a second offence under the Liquor

License Act, proof of identity of the defendant must be given

apart from the certificate of the former conviction : R. v. Herrell,

1 Can. Cr. Cas. 514.

Section 164 of the Cr. Code provides that wilful disobed-

ience of any Act of any provincial legislature is an offence under

the Cr. Code of Canada, and punishable with one year's impri-

sonment, unless some penalty or other mode of punishment, is

expressly provided.

A prosecution under the above sec. 164 of the Cr. Code, for

an offence against a Provincial statute, would therefore be "a

matter respecting which the Dominion Parliament has jurisdic-

tion to regulate the evidence": Can. Evidence Act, sec. 2.
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But il the Provincial law provides a penalty or mode of
puniahment for its infraction, the proceeding must be in accord-
ance with it, and there would be no authority to proceed under
Code 164.

Subject to the provisions of the Canada Evidence Act, and
other Dominion statutes, the laws of evidence in force in the
various provinces apply to criminal proceedings taken in them

:

see R. v. Oarneau (Q.B. Que.), 4 Can. Cr. Cas. 69, and notes.

In civil actions based on criminal proceedings under Dom-
inion laws, the law of evidence of the provinces will apply, and
not the Canada Evidence Act: O'Neil v. Atty.-Oen., 2 Can. Cr.
Cas. 303.

!(
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Tni Justice or MAQisnun.

Appointment.

The British North America Act, sec. 92, sub-sec. 14, gives

the I'rovineial Legislature power to pass statutes authorizing

the appointment of justices of the peace : R. v. Hennett, 1 O.R.

455; R, V. Bush, 15 O.R. 398; and R.S.O. ch. 86, provides for

their appointment, which is by Royal Commission under the

Great Seal of the province.

Justices in unorganized districts are appointed under the

authority of R.S.O. ch. 109, sees. 45, 46.

Ex Offloio Toftices.

Certain officials are justices by virtue of, and while holding

their official positions ; thus, a police magistrate for a part of a

county is an ex officio justice of the peace for the whole county,

and has authority of two justices sitting together : R.S.O. ch. 87,

sees. 27, 30; the head of every council, mayor of a city or town,

reeve of a village or township, warden and members of county

council, are ex officio justices of the peace : Municipal Act, 1903,

eh. 19, sec. 473 ; aldermen are justices for cities.

Speoial JuitioM.

The following officials have authority as jiistices in connection

with matters within their official charge: viz., provincial game

wardens: R.S.O. ch. 287, sec. 22; fisheries overseers: R.S.O. ch.

288, sec. 42: crown timber agents and wood and fire rangers:

R.S.O. ch. 267, sec. 16; Indian agents: R.S.C. ch. 81, sec. 161;

quarantine officers : R.S.O. ch. 74, sec. 7.

Judges of the courts are ex officio justices of the peace for

^ ry county in the province: R.S.O. eh. 86, sec. 1.

Property Qnalillcation.

A justice (other than one for an unorganized district, who

requires no property qualification: R.S.O. ch. 109. sec. 45), must

be in the actual possession of real estate (legal or equitable:

Crandall v. Nott, 30 C.P. 63), as owner, or tenant for life, or
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tenant under Irase for 21 yi'iini or iipwardii, iif at least the value
of $1,200, over and above inuunibrancea : R.S.O. I'h. 8B, mi:. !l.

It ia not necewary that his Interest in the n>al estate should
ill all cases be worth $1,200; thus a life lease, or a lease for
twenty-one years in real property of that value, is sufficient;
even if the value of ueh life estate or lease is not worth that
amount: J-'raser v. McKenzie, 28 U.C.R. 255; Weir v. Smith,
19 A.R. 433; and an estate as tenant by the courtesy in the
property of a deceased wife, such property beinu worth $1,200,
IS «iitlieient: \Veir v. Smith, 19 A.R. 4:«. The justice's in-

tircat must be ill the real estate, and not merely a claim on it,

such as a mort^d^e on land.

Oaths of Offlce.

An i.r o/ficio justice is not required t(i take any oath of offloe

iir (if property ipmlification except the oath of the offlei' in

respect of which he is such justice: R.S.O. eh. ^^. sec. 13: Ont.
Stat. 1903, ch. 19, sec. 475; but he must have taken the latter

oath before actinR as a justice : R. v. Boyle, 4 P.R. 256.

An appointed justice must, within three months from the

date of the commission, tiike the three oaths of allefdftnee, offlce

and property qualification; otherwise his appointment becomes
absolutely revoked: R.S.O. ch. 86, sec. 12.

Foimt of Oathi.

For form of oath of allej;iance, see R.S.O.. page 288; and
forms of oaths of offlce and qualification at page 966. The clerk

of the peace supplies these forms on application.

The oaths can only be taken before a justice of the peace who
has previously qualified: or before the clerk of the peace, or a
commissioner per dedimus potestatem appointed for the purpose
by the Lieutenant-Governor in Council: R.S.O. ch. 86, sec. 10;
the ordinary commissioners for takini; afflaavits have no author-

ity to administer justices' oaths of office.

The oath must be filed with the clerk of the peace, who is

entitled to a fee of twenty-five cents for filing each oath, and to

twenty cents for the certificate, if it is desired: R.S.O. ch. 101;
items 51. 58 of tariflT.

If the oaths are taken within the three months, and trans-

mitted at once to the clerk of the peace, they will he in time, even
if the latter does not receive them until after the period has
expire-'

i!il
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A jiutice who took the (wthH iiiiilfr a former comniiwion of
the pttce, need not do so aKain under B new conimiaaion ; unlen
he hu parted with the property on which he formerly qualified

;

in which case he must take a new oath of qualilcation, but no
•other oath in necewiary ; R.S.O. eh. 86, sec. 15.

A justice who acts without takinK the oaths, or havinir parted
with his property has not the necessary property qualiflcation,

or does not take a new oath on a chan)^ of property qualiflcation,

is liable ti. a penalty for each cwcasion on which he so acts; same
stBtufc. sec 16: and he may be proaecuted by indictment: Mar-
trat. V. Hannen. 3 B. & Aid. 266.

(}ame wardens and commissioners are only required to take
the oath ((iven in R.S.O. ch. 287, sec. 22 (2-3.), before acting
*s justices. The refusal of a person who has been appointed
is qualifled to do so. in an indictable offence: Dickenson's Guide
to the Quarter Si>s8ions, 290.

Oathi of JiuticM for Unorganiied Sittricti.

The forgoiUK provisions of the statutes relating to oaths of
justices under R.S.O. ch. 86, apply also to justices appointed
for unorganized districts: R.S.O. ch. 109, sec. 4G.

Police, and Stlpendiar; MagiitntM' OaUu.

The forms of oaths of police and stipendiary magistrates
in Ontario, are given for the former in R.S.O. ch. 87, sec. 31;
and for the latter in R.S.O. ch. 109, sec. 38. They must alao take

the oath of allegiance; form in R.S.O. ch. 16, sec. 3.

These oaths may be taken befor» any of the offlcials before
whom justice's oaths are required to ue taken, ante ; and are to be
filed with the clerk of the peace : R.S.O. ch. 87, sec. .32.

There is no provision limiting the time within which this

i<i to be done, or the oattis taken ; but magistrates are not to

act, not being duly qualified to do so, until the oaths are taken.

Magistrates are not required to be possessed of any property

qualification, or take any oath regarding it: R.S.O. ch. 87, sec.

33: R.S.O. ch. 109, sec. 39.

Jniticet De Facto and De Tare.

The failure of a justice or police magistrate or deputy, to

take the required oaths, does not necessarily invalidate his acts,

and will not do so. if his authorit,y is not objected to on that
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void whether objection is taken or not ; cases above cited • Fletchburg v. Grand Junction Ry. 1 Allen (Mass.) .W

If an officer is one * facto and not a mere' intruder (for
instance, an officer who continues to exercise hi, functions after
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his term has expired; or an oflRcer acting as deputy or delegate

to a delegate; or one who has failed to take oath of office; or
if his appointment is invalid; or if it turns out that he has
not been appointed by the proper and lawful authority), and
if he has some colour of right to the office, his acts are valid,

unless objected to at the time, as regards all persons other than

the holder of the real legal title to the office: O'Neil v. Atty-
Gen,, 1 Can. Cr. Cas. .103; Turtle v. Euphemia. per Meredith,

J., 31 O.K. 404; Speers v. Speers, 28 O.K. 188; Atty.-Gen. v.

Hertrand, L.R. 1 P.C. 520; and see R. v. Gibson. 3 Can. Cr. Cas.

454, 465.

The above rules apply to a .iudieial, and. n fortiori, to te

ministerial officer: O'Neil v. Atty.-Gen.. svpra.

See also Code 27: Mclnstry v. Tanner. 9 Johns (IM.Y.) 135

McOraw v. Williams, 33 Grattan (Vir.) 510; Woodside v.

Wagg, 71 Me. 207; Re Ah. Lee, 6 Sawyer (U.S.C.C.) 410; Re
Gagnor v, Greene, 9 Can. Cr. Cas. 240 : and the cases there cited

as to officers acting de facto and de jure.
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Jurisdiction or the Justice ob Magistrate.

By What Laws Conferred.

Jurisdiction is the authority which an oflficial has by law,

to hear and determim* and do justice between the parties in a

cause or matter brought before him. It is never presumed;

but must appear affirmatively in some authorizing statute,

otherwise his proceedings are absolutely void. No power or

right to hear and determine a cause can be given otherwise

than by some jurisdiction conferred by and emanating from

Sovereign authority: R. v. Breckenridge, 7 Can. Cr. Cas. at p.

118; R. V. Carter, 5 O.R. 567; Cnllen v. Trimble, L.R. 7 Q.B.

416.

So in the absence of legal authority, jurisdiction cannot be

conferred even by the express consent of all the parties con-

cerned, much less by waiver, or by failure to object; and either

party may afterwards repudiate the assumed jurisdiction or

authority of the tribunal which he himself has selected, if it

appears that it had no lawful authority in the matter: Farqu-

harson v. Morgan (1894), 1 Q.B. 552; R. v. Essex, J.J. (1895),

1 Q.B. 38; R. v. Smith, :i Can. Cr. Cas. 467.

So the justice or magistrate before proceeding in any matter,

must look to see if there is statutory authority for it, either

express or necessarily implied. If, for instance, a statute re-

lating to an offence says, that a person committing a certain

act is liable to a penalty upon summary conviction (not saying

by a justice of the peace or magistrate), this would necerearily

imply an authority on the part of any justice or magistrate

having territorial jurisdiction in the matter.

The laws to which a justice or magistrate must look for

his authority, include the Criminal Code and other statutes of

Canada: the provincial statutes; and the by-laws and regula-

tions of municipal councils, of police commissioners, under the

Municipal Acts, of license commissioners under the Liquor

License Acts, of hoards of health, under Health Acts, and other

bodies authorized by statute to pass by-laws or regulations,

i,;4
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and impose penalties for their infraction; all of which come
under the authority of justices of the peace.

In addition to these, the criminal law of Knffland is in force

in several of the provinces of Canada, except where repeated or
altered

:

The foUowingr are provisions of the Criniina' Code in that

regard

:

In Ontario:

Code 10, 589, provide that the criminal law of England as

it existed on the 17th September 1792, unless repealed or amend-
ed as there stated, shall be the criminal law of the province; R.
V. Cole, 5 Can. Cr. Cas. 330.

In British Columbia:
By Code 11, the criminal law of England as it existed on

19th Xovember 1858, except as it has been repealed or altered

in the way there stated, is the criminal law of that province.

In Manitoba:

Code 12, makes similar application to that province of the

English criminal law as it existed on 15th July 1870: see R. v.

Carlisle, 13 B. & Aid. 161 ; K. v. Cole, 5 Can. Cr. Cas. 330.

In all the provinces the English criminal law is a part of

their constitution.

Nothwithstanding the Criminal Code, the English common
law as to crime, is still operative in Canada, even in cases pro-

vided for by the Criminal Code or criminal law of Canada, unless

there is such repugnance as gives prevalence to the latter law.

No subsequent statute as to crime passed by the British

Parliament applies to Canada, unless the Act is by the express

terms thereof, or of some other Act, made applicable to Canada
or some portion thereof as part of His Majesty's dominions : Code
589.

In the various laws above referred to, are to be found the

provisions for the trial and punishment of offenders against the

law; and the duty of administering them is imposed upon jus-

tices of the peace and the courts of the province, as will be par-

ticularly described in the following pages.

JUBIBDICTION, IN ReOARD TO THE PLACB WhERE OpFENCB
Committed.

A justice or magistrate has jurisdiction to proceed against
persons charged with crime, or offences against the law, in the
following circumstances only:

—
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1. Offenoei Committed in the Jnttioe'i Connty.

In the case of a person accused of committing an indictable

offence (that is, one which the clause of the statute relating to

it designates as *Undictable'*)y if it was alleged to have been

committed within the justice's county or territory, wherever

the accused person may be at the time the proceedings are com-

menced: Code 653 (6) : see notes and cases cited, in 1 Can. Cr.

Cas. 284, This jurisdiction extends also to the case of a person

committing an offence, for which he may be summarily tried

and convicted, within the justices or magistrntes territoral juris-

diction, under the summary convictions clauses of the Cr. Code:

Code 707 (2). But no authority can be exercised over the per-

son of a defendant in a summary convictions case, while he is

out of the province : Ex p. Donovan, 3 Can. Cr. Cas. 286 ; Ex p.

Simpson, 37 C.L.J. 510; Ex p. Fleming, 14 C.L.T. 106; and

see cases cited in 1 Can. Cr. Cas. p. 285, on the question of the

locality of the offence.

"
!l

la^
2. Offencei Committed in Another Connty.

When the indictable offence, but not one which is the sub-

ject of summary conviction: Code 707 (2) ; was committed in

some other than the justice's territory, but the accused is, or

has his residence, within that territory or county: Code 653 (a),

577 ; R. V. Burke, 5 Can. Cr. Cas. 29 ; and cases cited in Taeh-

ereau p. 72.

The offence, in order to give the justice jurisdiction, must
have been committed (or p:irtly committed) within the Province,

e.g., the courts of the province of Ontario have no jurisdiction

over an offence committed wholly in another province, even if

the offender is in Ontario : Code 653-577-888 : see R. v. Blyth, 1

Can. Cr. Cas. 263; R. v. Gillespie. 1 Can. Cr. Cas. 551; 2 Can.

Cas. 309; R. v. Ellis (1899), 1 Q.B. 230.

If an offender is brought before a justice under Code 653 (a),

for an offence committed in another county, the justice may
either proceed with the case himself, or send the accused to be

dealt with by any justice in the county where the offence was
committed: Code 665 (2). In that event, the first mentioned
justice is to issue a warrant (Form 9 in the schedule to the

Criminal Code) : Code 665 (3) ; and a constable will then take

the prisoner, with the warrant, information and any depositions

that may have been taken, to a justice for the county where the

irl;
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offence was committed ; and the latter will continue the case, as
if it had originally been brought before himself; Code 665 (3),
666, giving a receipt for the prisoner and papers : Form 10. The
^''"'-w« for the county where the prisoner was arrested, has juris-

diction over the case, as well «s the justice for the county where
the offence was eoirimitted; and either may act; R. r. Burke, 5
Can. Or. Cas. 29. In deciding which course to take, tht justice
who first has the case will be guided by the considerations of
expense and convenience to the parties and witnesses.

A justice has no jurisdiction if the offence was not com-
mitted, and the accused is not present or does not reside, in

the justice's county; except in unorganized districts, e, to which
see Code 585, and pnst under "Unorganized Districts"; and
even it the accused should be brought before a justice on a
summons or warrant, he does not under such circumstances
thereby waive the objection, or come under the justice's juris-

diction : Johnston v. Colam, I.,R. 10 Q.B. 544.

3. Receiving Stolen Property.

A justice's jurisdiction also extends to cases in which the

accused is charged with having, anywhere, unlawfully received

property which was unlawfully obtained by some other person,

in the justice's county, e.g., a charge of receiving stolen tjroperty

knowing it to have been stolen, even if the receiving was in

another county: Code 653 (c).

4. Bringing Stolen Property into the Connty.
And also to cases in which the accused is charged with having

in his possession in the justice's county, any stolen property,
wherever it was stolen, either in Canada or a foreign country:
Code 653 (d).

5. Offencei Committed on the Bonndaries of Counties, etc.

A justice has also authority over all offences, (whether indic-

table or summary convictions cases, and wherever the accused
may be at the time), which have been committed in the justice's

county ; or which have been committed on any bridge, or in any
water, whether tidal or otherwise, between the justice's county
and an adjoining county; or anywhere in another cnrnty with-

in five hundred yards of the boanoary of the justice's county.

In such cases a justice of either county has jurisdiction: Code



JUBlfDlCTION OF THE JUSTICE OB KAQISTBATE. 191

58* ;^;, (6 1, 707 (2). The five hnndred yards are to be mea-

sured "as the eii;>r flies": Mouflet v. Cole, L.B. 8 Exch. 32.

6. Offescet Begnn in One Coanty and Continnei in Another.

If an ofl'enee is begun in one county and completed in an-

other, a justice in either county has jurisdiction even if the

countieis are in different provinces : Code 584 (6) ; R. v. Hogle,

5 Cfin. Cr. Cas. 53; R. v. Blythe, 1 Can. Cr. Cas. 284. For

instance, in a '"ase where a merchant in Ontario wrote a letter

to a party in Quebec and obtained goods <- a false statement

in such letter of his affairs, a justice in either place may take

the proceedings: R. v. Gillespie, 1 Can. Cr. Cas. 551; R. v. Ellis,

(1899), 1 Q.B. 230; R. v. Essex, 2 East P.C. 420; 3 Russell, 6th

ed. 722 (p).

7. Offences Begarding the Hails ot TraTellen, etc,

sec the Post Office Act, and sees. 3, 209, 364, 365, 366, 510

D. (6) (c) (d), of the Criminal Code; or to a mail carrier, or a

letter or anything sent by mail ; or a person or any property in

or upon any vehicle employed on a journey; or on a

vessel employed in a navigabW river, canal or other inland

navigation. A person charged with any of these offences may

be brought before any justice in any county through wh.ch the

vehicle passed on its journey ; or if it passed along a boundary

of two counties, a justice of either may act: Code 584 (c). As

to what are offences in or upon any vehicle, see R. v. Sharpe,

Dears C.C. 415.

'F
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8. A Feiwn Aiding or Abetting,

in one county an offence committed in another county, may
be brought jefore a justice for either county: Code 707 (2).

9. Offences Committed in U' rganized Districts.

Or on any lake or river not embraced in any organized county

or district, n-uy be taken before a justice of any county in the

province, and dealt with as if the offence was committed in the

justice's county: Code 585.

10. Offences Committed in the Unorganiced Segioni North of

Ontario and Qnehec.

May be brought before a ju. 'ice of any county or district in

either province : Code 586.

^..^
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11. OfftneM Committed tt 8ra.

A justice has aathority to conduct a preliminary enquiiy and
commit for trial, any person who is, or is suspected to be within
the justice's territorial jurisdiction, and who is suspected of
having committed any indictable offence on the high sea, or in
any creek, harbour, haven or other place in which the Admiralty
of Eng'and has jurisdiction : Code 656.

The jurisdiction of the Admiralty of England extends to
all British ships on the high sea, in British and foreign ports,
anC in other places where great ships go, to and from the high
sea. A British ship is part of British territory, and has been
likened to a British floating island; and a foreigner as well as
a British subject committing an offence on board a British ship
on the high sea, or in any foreign haven, river or place where
great ships go, commits an offence within the jurisdiction of
the Admiralty, and is amenable to British laws; and may be
tried for the same before any British court within whose terri-

torial jurisdiction he may afterwards happen to be found, or be
brought: R. v. Lopez, 27 L.J.M.C. 48; R. v. Anderson, L.R. 1

C.C. 161 ; R. V. Carr, 10 Q.B.D. 76.

Code 138 specially provides for the arrest and trial of cases

for piratical acts committed on the high sea.

All persons of whatever nationality on board any ship,

British or foreign, in any Canadian port or place, are on
Canadian territory; and amendable to Canadian laws. And by
Imp. Statute 41 & 42 Vict. ch. 73, this is extended to the terri-

torial waters of British possessions ; that is, within three marine
miles of the coast, measured from low water mark.

The above Imp. Statute expressly applies to all British pos-
sessions, and is in force in Canada : Code 10, 11, 12 ; and a justice
may proceed in such cases in the same way as if the particular
offence was committed within his territorial jurisdiction.

There is no authority for a justice or magistrate to sum-
marily convict the master of a British ship for non-payment
of wages, if the ship is of Canadian registration and in Canadian
jurisdiction; R. v. Merkle, 7 Can. Cr. Cas. 369.

The leave of the Governor-General must be obtained when
the offender is not a British subject, before any prosecution is

begun for an offence committed within the Admiralty juris-
diction: Code 591; R. v. Heckman, 5 Can. Cr. Cas. 242.
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The Merchant Shipping Act, 1894, Imp. Stat., 57 and 58
Vict. eh. 60, pives extensive jurisdiction to courts in British

possessioi",, including Canada. Sec. 684 provides that every

offence aKBinst that Aat shall, for the purpose of givin;; juris-

diction, he deemed to have been committed either in the place

where it was actually committed, or in any place where the

offender may afterwards be found.

So, anyone contravening anywhere, any provisions of that

statute, and afterwards being found in Canada, even if brought
here as a prisoner by force (R. v. Lopez, 27 L.J.M.C. 48), may
be dealt with here as if the offence had been committed in the

county or place in Canada where the offender is so found.

Sec. 685 gives to courts, justices and magistrates, for any
district or place abutting on any lake, river or navigable water,

jurisdiction over any vessel being in or near such lake, river

or navigable water, and over all persons on board or belonging

to such vessel, as if the vessel or persons were within the limits

of the original jurisdiction of the court, justice or magistrate.

This applies to all offences whether triable summarily or indie-

table ; and any offence committed on such vessel, or by any one

on or belonging to her, which would, if committed in Canada,

be an offence against the laws in force there, may be dealt with

(as if it were committed in Canada) by any justice for any
district abutting on the lake, river or water on or near which

the vessel was when the offence was committed.

Sec. 686 provides, that if a British subject commits an offence

on a British ship on the high sea, or in any foreign port or

harbour, or on board any foreign ship to which he does not

belong; or if any person who is not a British subject commits
an offence on board a British ship on the high sea; and such

person is afterwards found in any British possession, the courts

there have jurisdiction to try the offence as if it had been com-

mitted within the limits of their ordinarj' jurisdiction.

So that a justice for the place where the accused is found,

may proceed in such case, as he would in the case of an offence

committed in his coun^.
Sec. 687 further provides, that all offences against property

or person committed at any pla'_., afloat or ashore, out of

British dominions, by any master, servant or apprentice who
is then, or was within three months employed on any British

ship (whether such person is a British or foreign subject),

13—UAO. UAN.
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shall be deemed to be offences of the same nature, and be liable

to the same punishment, and be enquired into and tried in the

same manner, and by the same courts, as if the offence was
committed within the jurisdiction of the Admiralty of Eng-
land.

So that an oflfence by such master, seaman or apprentice,

committed out of British dominions, may be dealt with in

Canada, just as if the offence had been committed in the jtu-

tic's county in Canada, if the offender is found there.

Sec. 711 also provides that any offences under the Act shall

be punishable in any British possession, by any court or mag-
istrate by whom an offence of the like character is ordinarily

punishable, or in such other manner as may be determined by any
local Act or law in such B^-itish possession. The local courts,

and local laws, are applied.

By see. 689 a British consular officer is empowered to send
any master, seaman or apprentice who is, or was within three

months, master, seaman or apprentice on a British ship, and
who commits an offence, at any place, afloat or ashore, out of

His Majesty's dominions, or any master, seaman or apprentice

belonffing' to any British ship, who commits any offence on

the high sea, in custody to any British possession, to be pro-

ceeded against before any court capable of dealing with the

offence.

A justice before whom such offender is brought will pro-

ceed as if the offence was committed in his own county.

Section 712 makes all the provisions of the above statute,

from sec. 680 to sec. 712. applicable to all British possessions,

unless otherwise provided.

Section 745 repeals all previous statutes on the subject

except 41-42 Vict. eh. 73, above referred to and 12-13 Vict. ch. 96.

By the provisions of sec. 1 of the latter statute, which is ex-

pressly preserved in force by sec. 686 of the above Imperial Act of

1894, any offence committed upon the sea or within the juris-

diction of the Admiralty, shall, in any British colony where
the person is charged with the offence or brought there for

trial, be dealt with as if it bad been committted within

the limits of the local jurisdiction of the courts of criminal

jurisdiction of such colony; and by sec. 3 of the same statute,
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if any person dies in any colony in consequence o£ bavin; beea

feloniously hurt or poisoned upon the sea, or within the limits

of the Admiralty, or at any place out of the colony, the offence

may be dealt with in the colony as if it had been wholly com-

mitted th~re.

12. Offences Committed on the Great Lakei.

The boundaries of the province of Ontario, and of each

count>- therein, bordering on the great lakes and rivers

extend to the centres of such lakes and rivers; and all offences

committed thereon, and within such boundaries, may be dealt

with by a justice for the county on which the lake or river

fronts: R. V. Mickleham, 10 Can. Cr. Cas. 382.

The great lakes are also within the Admiralty jurisdiction,

being a place where great ships go to and from the high sea;

and anyone committing an offence aboard a British ship, whether

within Canadian or American waters, is amenable to Canadian

law, and may be tried in Canada: R. v. Sharp, 5 P.R. 135; R.

V. Mickleham, 10 Can. Cr. Cag. 382.

Canadian ships are British ships, and the above Imperial

statutes apply to them : R. v. Sharp, tupra.

Proof that the ship was a British ship need not be by pro-

ducing the register; but it is sufficient to shew that the ship

belongs to British owners, and carries the British flag: R. v.

Allan, 10 Cn\ C.C. 405; R. v. Severy, L.R. 1 C.C. 264: R. v.

Jornsen, 10 Cox C.C. 74.

13. Fugitive Offenders.

Persons committinff any criminal offence in any part of His

Majesty's dominions, other than Canada, are to be dealt with

ai provided by the Fugitive Offender's Act, R.S.C. oh. 1.54.

14. Jniticei are Keepers of the Peace.

The English statutes, 18 Edw. III. ch. 3, and 34 Edw. III.

ch. 1. provided for the appointment of justices assigned to be

"Keepers of the Peace": and by the Royal Commission now is-

sued to all justices they are charged expressly with that dnty, and

invested with that authority. Their duties in that regard are

prpsciibed by the various clauses of the Criminal Code, and

will be dealt with more fully in the subsequent pages, under

the title of, "Articles of the Peace."
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15. 7BTenila Offtadm.
Code 800-821 give two or more justicea authority to try

miminanly the elaw of ofTencea there apecifled, in which th«
offender is, or appears to be, under the age of aixteen yean;
and the proceedings are set out in Chapter XV. poll.

16. Hcflectad or Dependent Children.
A jiistii.- also has authority to deal with children of thia

class, as defined by the Act respecting the Induatrial Refuge
for (iirls, R.S.O. ch. HIO; and the Children's Protection Act of
Ontario, R.S.O. ch, 259.

17. Offenoei Againit Ontario Statutes or Mnnicipal or Other By-
lawt or Bernlatiosi,

Are within the jnrisdietion of any justice for the county
where the offence was committed.

Nature »n>. J-xtent of Jurisdiction of Justices and Maois-
TRATES.

The authority of a justice of the peace in regard to offences
which are alleged to have been committed against any of the
laws above referred to, within the territorial jurisdiction above
indicated, consists:

(o) In conducting a preliminary enquiry in the case of an
indictable offence (that is, one which is, by the statute relating
to it, termed "indictable"), with the view of ascertaining)
wnether there is, in the facts adduced in evidence, ground for
the accused being committed for trial upon indictment before
a higher tribunal.

These will be dealt with in Chapter XII., post, on Prelim,
inary Enquiries in Indictable Offences. See also synopsis of
indictable offences, post.

(b) In the summary trials of those offences in regard to
which, it is provided by the particular statutes relating to them
that one justice, (or two justices, as the case may be,) has
express or implied authority to summarily convict the offender
and award punishment.

These will be dealt with in chapter XIII. poat; see also
synopsis of summary convictions cases, poat.

(c) In making any investigation or order which is specially
authorized by statute, e.g.. under the statutes relating to neglec-
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ted or abused children, or under the clauses of the Criminal

Code relating to the suppression of riots; as to which see the

synopsis of ofTences, under that heading.

Jniiidiotioii of tro Jutioei Sitting logcthat.

Generally one justice is sutlicient to deal with any of the

forc|^>iiig matters, e.g.. one justice may hold any preliminary

enquiry u|N)n a charge for an indictable offence : Code 653 ; and

except in special instances in which the statute or clause requires

two justices to act, one justice has authority to conduct the

trial of a summary conviction case; Code 707 (2).

Hut sometimes the statute or section relating to the offence

requires that two justices must act in the trial of it ; Code 707.

When this is required, a note to that effect will be found at

the end of the form of charge in the synopsis of summary
convictions cases, post: when not so noted, one justice alone

has jurisdiction, although others may be associated with him

in the trial, upon his invitation but not otherwise.

But in all cases, it is necessary to examine the particular

statute or clause relating to the offence, to see whether one or

two justices are required by it.

^i iM

' ,r 1.

I I' !|

Special oaMi.

Two justices sitting together at the request and in the place

of a police magistrate are invested with all his authority; R.S.

0. ch. 87, sec. 29; but this only applies to cases of offences

against Ontario statutes, and not to those under Dominion

laws ; same section.

Indictable OSencet.

Two justices sitting together have also, in cases under the

Criminal Code, sec. 771 (a), (iii) (iv) (v) (vi) (vii), special

authority conferred upon them in the provinces there mentioned

to try summarily a certain class of indictable offences there

named. These will be presently discussed; post, p. 197 et >eq..

JsTcnile OSenden.

Two justices have also, under Code 800, 821, special author-

ity to try charges of certain offences against juvenile offenders

as there stated. These will be considered in Chapter XV., post.
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JutitM iB Vaaituiud Oiitiieti in OBttrio.
Two justice, arc ai«) given apecial jurisdiction to try cer-

tain indictable offences in unornanized districts, and have the
Mine authority and powers, within their territorial jurisdiction,
as justices for counties, as alMive described : H.S.O. ch. 109 sec
46.

'

Police, Stipendiary and Dirtrirt Xagirtntei.
The authority of these officials includes all the matters which

are within the jurisdiction of one or more justices as aliove
nientioned: e.g.. to hold preliminarj- enquiries in all indictable
offences; and to summarily convict in all summary convictions
cases, as above indicated; and to deal with eases of juvenile
offenders and neglected children under the statutes before refer-
red to.

They have in Ontario in these regards, authority and powers
co-ordinate with those of justices of the peace; and may also
sit aloni' a.ul convict and do all acts in all cases in which two
justic s arc required

: Code 604 ; R.S.O. ch. 87, sec 30 • R S
eh. ion, sees. .)9, 40.

'
' '

Jariidiction of Police and Stipendiary Magiitratei under Code 777.
But in addition to these functions, special authority and

jurisdiction of a very important character, namely in the trial
o," indictable offentes, is conferred upon "magistrates" in the
several provinces by various provisions of the law. These will
now be mentioned.

By Code 777, all [xilico and stipendiary magistrates in Out-
arm; and also those for cilirs and incorporated (oicns in every
other part of Canada: Code 777 (2) ; have authority and juris-
diction to try summarily, with the consent of the accused, all
those cases which are within the jurisdiction of the court of
general sessions of the peace; and to award the same punish-
ment as that court has authority to impose.

This authority includes power to try by consent, cases of
thefts of over ten dollars in value, whether the accused pleads
guilty or not guilty; notwithstanding Code 782, 783, which do
not interfere with the authority conferred by Code 777, on these
officials : R. v. Bowers, 6 Can. Cr. Cas. 264.

The offences which are within the jurisdiction of the general
sessions, (and so also within that of the magistrates above men-
tioned on consent), are set forth in Code 582 and 583.
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In the .ynnpnis of indicUblc offences, po>l. thee offence*

are noted, which are not within the jurisdiction of lli>' above

mentioned mafristratP" to try »umniarily upon thf cons<'nt ot the

accused. The procedure in the latter casea and in other rmmmary

trials of indictable offences mentioned below, will be described

in Chapter XIV., post.

It is to be noted that sec. 777 of the Criminal Code confers

the iitwve jurisdiction upon imlice and stipendiar>- niaKistraten

onlv and a ilistrict magistrate has no such authority: R. v.

Hr,-,-kenridge. 7 Can. Cr. Cas. llli: see below under (lislricl

uiiii-istratcs jurisdiction." Nor does Code 777 (2), confer this

Hiithnritv upon county or district stipendiary magistrates in other

provinces than Ontario; the jurisdiction being restricted by that

Bub-scciicMi to stipeiicliary magistrates for cities and towns only.

As to the authority of county stipendiary magistrates, sec post.

p. 202.

A county stipendiary magistrate in New Brunswick docs

not po-ssess jurisdiction under Code 777, even although he may

have .•crtain functions, as such stipendiary magistrate, i" a city

forming part of the county ; he not being a stipendiary magis-

trate for the city, a;;d so not included in the functionaries

mentioned in Code 777: R. v. Bcnner, 8 Can. Cr. Cas. 398.

The measure of jurisdiction conferred by Code 777, is that

of the courts of general sessions of Ontario; and although there

are no such courts in the other provinces, the police and stipen-

diarv magistrates for cities and towns there, have neverthe ess

the same jurisdiction as that which has been created for police

and stipendiarv magistrates in Ontario, by Code 777
:
Ex p. Van

cini, 8 Can. Cr. Cas. 164: stistained on appeal by the Supreme

Court of Canada, reported in 8 Can. Cr. Cas. 228.

.\ police magistrate, when acting under Code 777, has author-

ity to impose the same punishment as the general sessions could

do notwithstanding the offence may also be triable before him

in his capacity of an fx offkio justice of the peace; and he is

not limited to the lesser punishment applicable to the offence

on a summary conviction before a justice: r.q.. m the e_ase of a

common assault, he may if he is acting under Cod" 7i. intlict

the punishment as for an indictable offence; although if he

acted as an ex officio justice in the case he could only inflict

the lesser punishment prescribed by the latter part of Code

}|

'i:ji'

:|ti
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^V ^;''' '™' ^ ^''°- •"''• ^*'- ^'*- So also he may under
l-ode 777 impose raure than six months' imprisonment for an
aggravated assault under Code 773 (c), notwithstanding Code
/»1 limits the punishment to six months; the general sessions
having authority to inHict the punishment stated in Code 295-
R. V. Archibald, 4 Can. Cr. Cas. 159; and in a case of theft
under $10 in value the magistrate may impose the punishment
provided by Code 38B, notwithstanding the provisions of Code
7S0: K. V. Conlin, 1 Can. Cr. Cas. 41 ; and so also in the case of a
charge of being the keeper or inmate of a disorderly house: R
V. Spooner, 4 Can. Cr. Cas. 209. When the magistrate deals
under Code 777 with any ease in which he has a double juris-
diction as above mentioned, he should shew clearly on the face
of the proceedings that he was acting under that section of the
Criminal Code

; otherwise the presumption may be that he acted
under his summary jurisdiction as an ex offlcio justice; and if
the punishment was greater thiin he could impose as such justice
on a summary conviction, the conviction would be invalid- R
V. Carter, 5 Can. Cr. Cas. 401.

Sub-sec, 3 of 777 was added to the Cr. Code 1892 after the
decision in the Conlin case above cited ; and made clear the law
as stated in that case; viz., that the magistrate may impose the
punishment stated in Code 777 notwithstanding the same offence
may be included in Code 773, and punishable under Code 780,

All police and stipendiary magistrates in Ontario, and for
cities and towns elsewhere have also authority to try with the
consent of the accused, any of the offences mentioned in Code 773.
If the offence is one of those mentioned in Code 773 (/•), no
consent is neces.sary: neitlier is consent required in any case if
the charge is against a seafaring person, who is only transientlym Canada, and who has no permanent domicile therein ; and it
he 18 charged within the city of Quebec or Montreal, or in any
seaport town or city in Canada; or if the charge is preferred
on the information of a seafaring person who is an essential
witness: Code 774, 775. In all other circumstances, a charge
mentioned in Code 773 may only be tried summarily upon the
consent of the accused to such trial; except, however, that in
British Columbia. Prince Edward Island, Saskatchewan, Alberta
the North-West Territories and the Yukon all of these offences
may be summarily tried without such consent, before any of the
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'

/

functionaries desi^ated by the name of magistrates in Code
771 (iii), (iv), (v), and (vi) : Code 776; provided however

that the cases referred to in Code 782, 783, (viz., thefts, false pre-

tences and receiving stolen goods over ten dollars in value), can-

not be so tried without consent unless either the accused or the

person making the charge and who is an essential witness is a

seafaring person : Code 776.

Trials of Indictable Offences by two Justices of the Peace.

In any of the provinces, two justices sitting together, may
summarily try, without the consent of the accused, a charge of

keeping or being an inmate of a gambling house, betting house, or

house of ill-fame or bawdy house: Code 771(vii), 773 (/). 774;

R. v. Flynn, 9 Can. Cr. Cas. 550; Ex p. Cooke, 3 Can. Cr. Cas.

72. They may also try summarily without such consent, a ease

of theft under ten dollars in value, but only when the prosecu-

tor or defendant is a seafaring person as above mentioned, and
if the offence occurred in Montreal, Quebec or a seaport town
or city: Code 771 (vii), 773 (o).

Two justices in Ontario, Quebec. Manitoba, Nova Scotia and
New Brunswick cannot try summarily, even with the consent

of the accused, a charge of attempting to commit theft under
ten dollars in value, (but in the other provinces they have that

authority.) Code 771 (a) (i), (ii), do not include two justices

amongst the functionaries designated as "magistrates" in the

provinces just named. The offence of attempted theft comes
under Code 771 (6) ; and is given to two justices in these

provinces by Code 771 (vii) oVer those offences only which
come under Code 773 (a) and {/), and these do not include the

offence of attempted theft; Code 771 (vii) ; R. v. Morgan No. 2,

5 Can. Cr. Cas. 272.

In cases of theft of anything over ten dollars in value, sees.

782, 783 of the Cr. Code ?ive a limited jurisdiction to the officials

therein designated as magistrates and they may convict the ac-

cused if he pleads guilty and consents to summary trial; but

not if he pleads not guilty. The term magistrates in these sees.

782, 783 does not refer to or limit the jurisdiction of police and
stipendiary magistrates in the province of Ontario, or police

and stipendiary magistrates of cities and incorporated towns in

other parts of Canada: for we have already noticed that the

jurisdiction of these police and stipendiary magistrates under

I'

ri

(
';



202 JUBISDICTION OF THE JUSTICE OB HAOISTBATE.

Code 777, with the consent of the defendant, is co-ordinate with

that of the general sessions, which has authority to try efery

case of theft.

So Code 782, 783 do not interfere with the authority given

by Code 777 to police and stipendiary magistrates in Ontario,

and in cities and towns elsewhere, to try offences of thefts of

over $10, on the defendant's consent, even after a plea of not

guilty : R. V. Morgan, 5 Can. Cr. Cas. 272 1 R. v. Bowers, 6 Can.

Cr. Cas. 264.

The jurisdiction under Code 777 of all police and stipendiary

magistrates in Ontario, and those cities and towns elsewhere,

includes authority to convict of an attempt to commit the theft

on the trial for a charge of the theft itself, if the evidence fails

to prove the completed commission of the offence of theft, but

establishes the attempt: R. v. Morgan, 5 Can. Cr. Cas. 272: and

the consent of the accused tO' be tried summarily for theft, is

to be taken as a consent to be tried summarily for any offence

for which the accused might be found guilty on a trial at the

general sessions, were he being there tried on a like charge : ibid.

Bofore any "magistrate" proceeds to try under Code 773

I formerly Code 783), a case of theft under ten dollars value,

he must before he asks the question whether the accused con-

sents to a summary trial, satisfy himself, firstly, that the property

is alleged to have been stolen ; and secondly, that the value does

not exceed ten dollars: R. v. Morgan, 5 Can. Cr. Cas. 272.

Tnriidiction of Siitrict Hagiitratet, etc.

The first paragraph of Code 777 only refers to police and

stipendiary magistrates in Ontario; and paragraph (2) does

not include district magistrates or county stipendiary magis-

trates but only police and stipendiary magistrates for

cities and towns; although in the cases coming under

Code 773, 782, 783, district magistrates have the same authority

as police magistrates. They, however, have also a conditional

and exceptional jurisdiction over eases covered by Code 777,

and may try such cases summarily, on consent, if the accused

had previously been committed for trial upon the usual pre-

liminary enquiry : Code 604-605 ; and they have the authority of a

justice to hold such preliminary enquiry; and if ihey And, upon

taking that proceeding, that the evidence is sufficient to put the

accused on his trial, they may commit him for trial ; and may
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then, but not before, call upon the accused to state whether he

consents to be tried summarily ; and upon such consent, the dis-

trict magistrate may proceed to try the case summarily and con-

Tiet: B. v. Breckenbridge, 7 Can. Cr. Cas. 116.

So also a stipendiary magistrate for a county who is not

a stipendiary magistrate for a city or town in British Columbia,

has no jurisdiction to proceed with a summary trial under Code

782, 783, until he lias first taken preliminary evidence for the

prosecution, shewing that there is a sufficient case to put the

accused upon his trial. He must first take the evidence for the

prosecution; and then if it is sufficient, he may call upon the

accused to say whether he consents to a summary trial, and to

plead to the charge ; and may proceed as indicated in Code 782,

783 : R. V. Williams, 10 Can. Cr. Cas. 330.

Hagiitiates cannot Convict When Holding a Freliminar; Enquiry

only.

A magistrate who has summary jurisdiction over an indic-

table offence, but is holding a preliminary enquiry only, cannot

at the conclusion of the examination of the witnesses for the

prosecution, turn the enquiry into a summary trial and pro-

ceed with the evidence for the defence and convict the accused.

He must commence dc novo and hold the summary trial in a

regular way : Ex p. Duffy, 8 Can. Cr. Cas. 277.

But a magistrate holding a summary trial by consent for

an indictable offence, may convict for a lesser offence, proved

by the facts, for which a justice might convict without consent,

and which is involved in the greater offence charged: e.g., on a

trial for an aggravated assault he may convict for a common

assault: Code 949 applying to such trials as well as to trials on

indictments: R. v. Coolen, 8 Can. Cr. Cas. 157, and notes, or

he may convict for an indecent assault, upon the trial of a

charge under the Charlton Act, Code 301: R. v. Cameron, 4

Can. Cr. Cas. 385:

The converse is not true however; and a magistrate cannot

enlarge or extend by his adjudication the offence which is tried

by consent, so as to convict for any more serions offence : R. v.

Walsh, 8 Can. Cr. Cas. 101 ; R. v. Hogarth, 7 Can. Cr. Cas. at

p. 130:

Nor can he try the accused on one charge by consent,

and convict the accused of one which is altogether different.

hi

.;i»tl
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When the accused has consented to a summary trial before

a magistrate and has made his defence, it is no longer competent
for the magistrate to turn the proceedings into a preliminary
enquiry and commit the accused for trial nor to accept the

prosecutor's recognizance to prefer an indictment: R. v. Burns,
N'o. 2, 4 Can. Cr. Cas. 330.

Officen of the Royal North-Wcit Vonnted Police.

The commissioner and assistant commissioners respectively

have within their respective territorial juilsdictions, all the

powers of two justices of the peace under all statutes in force

in Saskatchewan, Alberta, the North-West Territories and the

Yukon: R.S.C. ch. 91, sec. 12; and the superintendents and such
other oflRcers as the Governor in Council approves, are ex

officio justices of the peace: sec. 12 (2).

These powers aUo extend to the provinces and territories

adjacent to the provinces and territories just named: see. 13.

See also sees. 18, 19 as to further powers of the above mention-

ed force.

The commissioner and each of the assistant commissioners of

the force is, by virtue of the above statute sec. 12, "a functionary

having the powers of two justices of the peace'*; and therefore a

"magistrate" under Code 771, (iv.) (v.), with all the authority to

try any of the offences mentioned in Code 773 ; awarding there-

for on conviction, the punishments provided by Cof'" 778; if

such offence is one within his territorial jurisdiction above

mentioned. By Code 776, such authority is absolute in all such
cases without the consent of the accused ; except in cases coming
within the provisions of Code 777, and except in the cases

mentioned in Code 782, 783. Tne procedure is provided by Code
778; but in cases under Code 782, he is to deal with them in the

manner described in Code 782, et seq., and if the accused pleads

not guilty he is not to try the case, but to proceed to hold a pre-

liminary enquiry and commit for trial : Code 783, 784.

The offence of keeping or being an inmate or habitual fre-

quenter of a disorderly house, which is one of the offenos

within the summary jurisdiction of the police commissioner

and assistant commissioners: Code 773 (/), includes a common
gaming house as well as a house of ill-fame or bawdy house : R.

V. Flynn, 9 Can. Cr. Cas. 550.
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The jurisdiction of the superintendents of police and such

other officers as the Governor in Council approves: (E.S.C. ch.

91, sec. 12) ; includes all the authority of a justice of the peace:

e.g., to try ail summary convictions cases (see po»( Chapter XXII

;

and to hold preliminary enquiries in ail indictable offences (see

Chapter XII.) ; and the comraiasioner and assistant commission-

ers, as ex officio justices, have the same authority.

Place Whkee Justice ob Maoistbate to Peefobm Judicial and

Other Functions.

A justice or magistrate can only perform judicial acts within

the limits of his territorial jurisdiction; but he may do merely

ministerial acts anywhere: Paley on Convictions, 6th ed. 17

j

B. V. Beemer, 15 O.K. 266 ; Langwith v. Dawson, 30 C.P. 375.

Tsdicial and Kiniiterial Acts.

A judicial act is one in regard to which the fmctionary may

exercise a discretionary or judicial power; but a ministerial

act is one which he is obliged to perform as a matter of course:

Staverton v. Ashburton, 4 E. & B. 526; Paley, 6th ed., 19 (note

m)-
The following are examples of judicial acts, viz. :—Admitting

to bail: Linford v. Fitzroy, 13 Q.B. 240; issuing a summons or

warrant to arrest: R. v. Ettinger, 3 Can. Cr. Cas. 387; taxing

costs: R. v. Cambridge Recorder, 8 E. & B. 637; taking evidence,

making remands, hearing and adjudicating on the case: B. v.

Benn, 6 T.B. 198 ; see also Harper v. Carr, 7 T.R. 270
;
Painter

V. Liverpool, 3 A. & E. 433 ; Skingley v. Surridge, 11 M. & W.

503; Paley, 6th ed., 19.

The following are ministerial acts which may be done any-

where, viz.:—Taking an information: Thompson v. Desnoyers,

3 Can. Cr. Caa. 68; issuing a certificate of dismissal: Handock

v. Summers, 28 L.J.M.C. 196; Costar v. Hetherington, 28 L.J.

M.C. 198; Paley 8th ed. p. 20 (note m) ; "backing" a warrant:

Clark V. Woods, 2 Exch. 395; R. v. Kynaston, 1 East, 117: Dews

V. Reilly, 11 C.B. 434 ; issuing a distress warrant or commitment

;

R. v. Fleming, 27 O.R. 122.

When Consent op Government Official RE<iinRED Before

Prosecution.

No foreigner is to be prosecuted for any offence alleged to

have been committed within the jurisdiction of the Admiralty

i
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of England, except with the leave of the Governor-General ; and
on his certificate that it is expedient. Code 591.

Sections 592-598 of the Criminal Code, also provide for the

consent on the part of the Government before proeecu*

tions are begun; and particular staiutes also contain similar

provisions in regard to the offences to which they relate; e.g.,

the Lord's Day Act, 1906.

These will be noted at the end of the respective forms of
charges in regard to which such consent is required, in the

synopsis of offences; po»t, when suoh consent is required before

prosecution is commenced. It must be obtained before the pre-

liminary proceedings before the magistrate are commenced: R.

v. Bamett, 17 O.K. 649 : except as provided in Code 545, for the

offence there mentioned; and except for an offence committed
on board ship within the jurisdiction of the Admiralty, in which
case it must be obtained before the accused can be convicted,

Imp. Stat. 41 & 42 Vict. ch. 73, sec. 3.

Such consent must in all cases be given by the official named,
personally; and his authority cannot be delegated: Abrahams
V. The Queen, 6 S.C.B. 10.



CHAPTER IX.

Exceptions to a Justice's or Maoistratk's Authoeity in

Cektain Cases.

A Jurtioe Cannot Act:—

1. In C«8M of Fenoni Under DiMbility to Commit Crime.

Infants.

A child under seven years old cannot be convicted of any

offence: Code 17. This is declaratory of the common law

principle that a child under seven is conclusively presumed

not to have sufficient knowledge or discernment of good and evil,

to be guilty of crime: R. v. Ower., 4 C. & P. 236; R. v. Smith,

1 Cox C.C. 260; R. V. Boober, 4 Cox C.C. 272; Marsh v. Loader,

14 C£.N.a. 535. A child over seven and undsr fourteen years

old cannot be convicted, unless it is shewn that he was competent

to kr-ow the nature and consequences of his conduct, and to

appreciate that it was wrong : Code 18.

The presumption is that a child under fourteen years and

over seven years old does not know the nature of his conduct;

but this may be rebutted by shewing that he did the act with

guilty knowledge of wrong-doing; and the nature of the act

itself, together with the child's conduct in connection with it,

may afford proof that he had guilty knowledge: 2 Russell 115;

R. V. Owen, 4 C. & P. 236; R. v. Vanplew, 3 P. & F. 520; R. v.

York, Foster 70.

A boy under fourteen is conclusively presumed by the com-

mon law to be physically unable to commit any sexual offence

whatever; and this cannot be rebutted by proof of the contrary:

R V. Allan, 1 Den. C.C. 364; R. v. Phillips, 8 C. & P. 736; R. v.

Hartlen, 2 Can. Cr. Cas. 12. Code 298 expressly provides that

a boy under fourteen is incapable of committing rape; but this

provision does not supersede or exclude the above common law

rule as to other sexual offences; R. v. Hartlen, 2 Can. Cr. Cas.

12; R. V. Cole, 5 Can. Cr. Cas. 330, and note. So a boy under

fourteen cannot be convicted of an offence under Code 301, al-

though proved to have arrived at puberty: R. v, Jordon, 9 C.

& P 118; R. V. Waite (1892), 2 Q.B. 600; nor assault with

:!•!,
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intent to commit rape : R. v. Phillips, 8 C. & P. 736 ; R. v. Brim-
ilow, 9 C. & P. 366 ; nor of sodomy : B. v. Hartlen, 2 Can. Cr.
Caa. 12; but he may be convicted of an indecent assault; B. v.

Williams (1893), 1 Q.B. 320; R. v. Hartlen, supra; see Code 293;
or of aiding another to commit any of the above offences: 1
Hale P.C. 630. A person over 14 years old is presumed to have
capacity to commit any crime unless the contrary is proved : R.
V. Owen, mp, i; see also R. v. Wilson, 5 Q.B.D. 28; R. v. Mc-
Donald, 15 Q.B.D. 323; Lovell v. Beachamp (1894), A.C. 607.

Idiots and Insane Persons.

No pei'son can be convicted of an offence who is labouring
under either natural imbecility or disease of the mind, so as to
render him incapable of appreciating the nature and quality of
the offence, and of knowing that it was wrong : Code 19 ; nor a
person otherwise sane, but haying specific delusions, if the delu-
sions caused him to believe in the existence of a state of things
which, if it actually existed, would justify what he did: Coi'"!

19 (2).

Everyone is presumed to be sane uptil the contrary is proved

:

Code 19 (3) : and see cases above cited.

Drunkenness,

Involuntary drunkenness is in the category of insanity, if

it was of such a degree, that the accused was incapable, even for
a time, of distinguishing right from wrong: 7 Can. Cr. Cas. 277;
but voluntary drunkenness is no excuse: 1 Hale P.C. 32. Act»
committed under delirium tremens, although the result of volun-
tary drunkenness, are not criminal : Ih., R. v. Davis, 14 Cox C.C.
563. But even voluntary drunkenness is a factor in consider-
ing the question of criminal intention or mens rea, when that is

an essential ingredient of the offence: Pearson's case, 2 Lewin
144 ; R v. Doody, 6 Cox C.C. 463 ; R. v. Scaife, 1 M. & Rob. 551

Ignorance of the law is no excuse for crime : Code 22.

2. A Jnitice Haa no Authority to Interrene,

Or take any part in any case which has arisen within the ter-
ritorial juiiadiction of a police niagislrate, except upon the re-

quest, illness or absence of the latter ; nor can he take any part
in any case which has been initiated before a magistrate, with-
out the latter 's request: R.S.O. ch. 87, sees. 7. 17, 22, 23. But
this does not apply to proceedings against a police magistrate
himself: R. v. Chipman, 1 Can. Cr. Cas. 81. A justice may,
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however, sit in a town or place for which there is a police

magistrate, when hearing a charge which has arisen outside such

town or place: R. S. 0. ch. 87, sec. 23; R. t. Clark, 15 O.R. 49;

R. V. Lee, 15 O.R. 353. A justice acting in the absence or illness

of a police magistrate, at the latter 's request, has only the

jurisdiction of one justice; but if two justices act together for

the magistrate, at his request or in his absence, they are invested

with all the magistrate's authority: R.S.O. eh. 87, sec. 29: and
justices acting "in the place of a police magistrate." should be

so designated in the proceedings: R. v. Lyons, 2 Can. Cr. Cas.

218.

A stipendiary magistrate for a county appointed under R.

S. Nova Scotia, ch. 33, has jurisdiction over offences arising in

an incorporated town in the county, although there is a stipen-

diary magistrate for such town; unless the jurisdiction of the

latter is expressly made exclusive: R. v. Oiovanetti, 5 Can. Cr.

Cas. 157.

3. A Justice or Kagittrf t«. Cannot Intervene,

Or take any part, in a case which is already in the hands of

another justice, without the latter's consent.

The justice who issued the summons may hear the case, and

convict, even if there should be several other justices present who
decide to dismiss the case; unless they took part in the case or

acted with the first justice's consent: R. v. McRae, 28 O.R. 569;

R. V. Stansbury, 4 T.B. 456. But, at the request of the summon-
ing justice, any others may sit with or for him; and in that

event, the majority governs; and when the bench is equally

divided there is no decision ; but in such event, the case can be

re-tried before any justice: Eumis v. Graves, 57 L.T. (Q.B.) 583.

All of the justices adjudicating in a case must have heard the

whole of tile evidence, and if any of the evidence was taken in

the absence of any of them, a conviction or commitment by him,

or a majority (made up by including him), will be invalid: Re
Munn, 2 Can. Cr. Cas. 429.

If a justice takes an information and proceeds to convict

after another justice has taken an information and issued pro-

ceedings, the former information and conviction are utterly void

;

and will constitute no defence to the first complaint: R. v.

Bombadier, 11 Can. Cr. Cas. 216.

14—UAO. HAH.
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4. DitquUfloation of JutiM or Ibfiitnto by Interest.

A justice's or maKistrate's authority in a case is ousted if

he is a party to or, has any pecvniary interest whatever in it,

direct or indirect, however small; or if he has any substantial

interest, not pecuniary: R. v. Farrant, 20 Q.B.D. 58; R. v.

Sproule. 14 O.R. 381; R. v. FleminR. 27 O.R. 122. And he will

be restrained by prohibition if he attempti* to act in such a

case: Ilntton v. Fowke, 1 Rep. 648; and any proceedings taken

by him in it may be quashed; and the court will even punish

him by attachment for so doing: Hereford's case, 2 Ld. Ray-

mond 766.

By Relationship.

Near relationship, or business or other connection, between

the justice and either of the parties, invalidates his authority*

in it ; such as, one of the parties being a daughter of the justice

:

R. v. Langford. 15 O.R. 52; or his servant: Gallant v. Young, 11

CUT. 217; or niece of justice's wife: State v. Wall (Fla.), 19

C.L.T. 21; or when one of the parties was the justice's father:

R. V. Steele, 26 O.R. 540; 2 Can. Cr. Cas. 433; or if a civil suit

was pending at the suit of the defendant's husband against the

justice: Ex p. Gallagher, 4 Can. Cr. Cas. 486; and notes at p.

490 of the same volume; or if the justice is engaged in the same

kind of business as a defendant who is being prosecuted as a

transient trader: R. v. Leeson, 5 Can. Cr. Cas. 184; or if the

justice belongs to a temperance alliance which is prosecuting:

Daigneault v. ''Imerson. 5 Can. Cr. Cas. 534. A justice who is

a member of a municipal council, which expressly directed the

prosecution, is disqualified: Tessier v. Desnoyers, 12 S.C. (Que.)

35 ; or who is a member of a local board of health, and who was

present when a resolution was passed directing the prosecution:

R. V. Lee, 9 Q.B.D. 394; in these cases it was held that where

the statute which provided that the fact of the justice being

such member, should not disqualify him, did not relieve him.

in these par*icular cases; as he was present, when the prosecu-

tion was (J cted, and for that reason he was likely to be

biased. The authorities on the subject are fully summarized in

the case of Leeson v. Midical Council, etc., L.R. 42 Ch. D. 384:

see also Code 578,

Bias or Likelihood of Bias.

If a state of things exists, whether arising from relationship,

interest or any other cause whatever, which would he likely to
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create a bias, evi-n though it be an unconscious one, and even if
there existed nu actual bias in the justice in favour of either
party, he is nevertheless disqualiHed ; if the party effected wai
not aware of that state of thinijs, and so did not object: R v
Steele. 26 O.R. 340: Wakefield v. West, I,.R. 1 14.H. 84; or if,

knowing it at the time, he objected. But if the party affected
was aware of it and did not object until the justice had decided
the case or expressed an opinion in it, he cannot afterwards
object: R. v. Clarke, aO O.R. 642; R. v. Stone, 2.3 OR. 46.

A physician who attended the deceased professionally before
hia death, was prohibited from holdint?, as a coroner, an inqueat
as to the cause of death : Re Harvey & Head, 34 C.l,..I. 3;«).

If one disqualified justice sits with others who arc not so, the
whole bench is disqualified, even if the disqualified justice did
not actually interfere: the court is improperly constituted by
reason of his presence with the others, and its proceedings are
invalid; he must entirely withdraw: R. v. Klemp. 10 O.R. 143.
See also, R. v. Yarmouth J.J., 8 Q.B.D. 525; R. v- Budd»n, 60
J P. 166; Re Southerick, 21 O.R. 670. The court will nc. enter
into an inquiry as to whether the disqualified justice to.ik part
in discussing the case with the others; if interested, his presence
disqualifies the bench: R. v. Meyer, 1 Q.B.D. 173. R. v. London
8 T.L.R. 175; R. v. Rand, L.R. 1 Q.B. 230.

It is no answer to the objection that there was a majority of
the bench of several justices in favour of the decision, exclusive
of the disqualified justice, or that he withdrew before the deci-
sion: R. v, Hereford Ju.stices. 6 Q.B. 753.

If one &; the convicting justices sits at the sessions on an
appeal from his conviction, the proceedings will be void: Ex
p. Clarke. L.R. 26 Ir. 1. But his mere presence, during a part
of the proceedings during the same sessions, will not do so: R
V. London (Jus.), 18 Q.B. 421; Paley, 8th ed. 413.

The fact that a justice is subpo-naed as a witness by one
of the parties does not disqualify him : R. v. Middlesex. 2 W.R.
453; R. V. Tooker, ,32 W.R. 753; R. v. Farrant. 20 Q.B.D. 58;
and a sitti' r j"stic» may be called as a witness and examined
upon the question whether he has any interest in the subject
matter, or upon any other question of tact in the case: R. v.

Sproule, 14 OR. 375; but that decision was disapproved of in
R. V. Brown. 16 O.R. 41 ; which decided that the question whether
the justice was interested, was not for the bench of justices,

,'.;
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but a matter for wibiieiiiicnt proceiKlings to wt aside the con-

viction or dismimal, and the justice may afterwardi rvmm
his place on the bench: 3 Bacon's Abridgement, 7th ed. 206;

K. V. Tooke, tupra: R. v. Farrant, tupra.

It is said that if the justice refuse* to be sworn or to giv«

evidence, the conviction may be quashed on the ground that the

accused was not allowed his "full answer and defence" as re-

quired by Code 715. The parties have the right to the benefit

of the jintice's evidenee of facts within his knowledge, bearing

on the case. But the conviction will not be quashed on the

refusal of the justice to be sworn as a witness, unleas it U shewn

that the request that he should testify was made bona fide, Mid

that the justice could have given material evidence, and that

the defendant was prejudiced by such refusal :
Ex p. Flanna-

gan, 2 Can. Cr. Cas. 513.
_

In R. v. Petrie, 20 O.R. 317, Armour, C.J., discusaing the

question of the propriety of a justice reroming his seat on the

bench after giving evidence, compared the position of a justice

to that of a juror, and said: "If the evidence given by a juror,

called as a witness, is contradicted, is he to join in determining

whether his evidence or that in contradiction is to prevadt If

his credibility is attacked, is he to join in determining the ques-

tion of his own credibility 1

When the functions of a juror are united with those of a

itidge, as in the case of a justice trj-ing a ease, he cannot be

both a material witness in the case, and also sit in judgment

""""n R V. Sproule, 14 O.R. 375, Cameron, C.J.. said that the

defendant cannot be deprived of the benefit of the justice s

evidence; but that it would seem he ought not to take h" »»*

on the bench afterwards: and if he is the sole justice, he should

adjourn the case for some other justice to hear it, if his evidence

is of such a nature that it would be unseemly for him to try

t)l6 CftS6.

The justice is bound to testify if called in good faith to

give evidence of material facts which cannot be otherwise proved;

and it would seem that he is not legally prohibited I™" K»jnB

on the bench again: Morth v. Campemoon, 2 Ch. Ca«. 79; but

if the case can be proceeded with without the aid of the justice,

it would be proper that he should not further act; and if his

evidence was upon some contested point he ought, by no means,
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to lit in judgment upon it, but should have aome other juitior

take the cue.

If, however, the evidence given by the juatice ia upon some
uncouteMtfd fact or technical or formal matter, it would seem
that there could be no objection to his reauniing his seat on the

bench.

The objection that the justice is interested may be waived:
Wakefield v. West, L.R. 1 Q.B. 84; R. v. Clarke. 20 O.H. 642;
R. V. Stone, 23 O.R. 46.

If it is desired to call the justice as a witness an affidavit

must lie produced shewing that the justice's evidence is abso-

lutely necessary to the case and what it is proposed to prove by
him, and that the application is made in good faith: Ex p.

Herbert, 4 Can. Cr. Cab 153; R. v Johnston, 11 Can. Cr. Caa. 6.

5. Prooetdingi on Sunday.

Judicial proceedings on Sunday are prohibited by the Eng-
lish statute, 29 Car. II. ch. 7, sec. 6, which is still in force in

Canada: Re Cooper 5 P.R. 256; R. v. Murray, 28 O.R. 549;

Poster v. Toronto Ry. Co., 31 O.R. 1; R. v. Cavalier, 1 Can.

Cr. Cas. 134; and now by the Dominion Lord's Day Act of 1906.

Such proceedings are void, even if both parties expreaaly con-

sent : Taylor v. Philips, 3 East 155.

The prohibition is only as to judicial, and not to merely
miniaterial acta. Taking an information on a criminal charge is

a merely ministerial act, and so may be done on Sunday. And
issuing or executing a warrant to arrest on Sunday is expressly

allowed by Code 661 (3). "Backing" a warrant of arrest from
another county, is a ministerial act, aud so may be done on Sun-
day: Clarke v. Woods, 2 Exch. 395. Issuing a summons is a

judicial act : R. v. Ettinger, 3 Can. Cr. Cas. 387.

Holidays other than Sundays are juridical days and judicial

and all proceedings on them are valid: Foster v. Tor. Ry. Co.,

31 O.R. 1.

If the time limited for any proceeding expires or falls upon a

holiday; it may be done on the next following day which is

not a holiday: R.S.C. ch. 1, sec. 31 (*) : R.S.O. 1897, ch. 1, sec.

8 (17).

6. Ezpiiy of Tim* Limited for Fnaeontion.

Proceedings cannot be commenced in a criminal case after

the time limited by law has elapsed. The following are the

provisions of the law in that respect :

—

i'l i>]
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The TBrioua periods of time within which prosecutioM must

be talten in respect of the offences set out in 1140 of the Criminal

Code, are stated in that section.

In cases of offences punishable by a justice on summary con-

viction under the Criminal Code or any Dominion law, the in-

formation must be laid within six months from the time the

offence was committed, (except in Saskatchewan, Alberta, the

N.W.T. and the Yukon, where it is twelve months), unless the

particular section or statute relating to the particular offence

provides some other limitation: Code 1142. The months are cal-

endar months: B.S.C. ch. 1, sec. 34 (16) ; R.S.O. ch. 1, sec. 8 (15).

This section 1142 does not apply to summary conviction cases

before mapstrates under their extended jurisdiction conferred

by Part XVI. of the Cr. Code.

It only applies to charges brtught before justices or magis-

trates under the summary jurisdiction clauses. Part XV. (the

summary conviction clauses) of the Criminal Code; and it does

not apply even to a conviction for an offence which might have

been summarily tried before a justice, but of which the defen-

dant was convicted before a magistrate under Part XVI. on

the trial of a charge for a higher offence.

For instance, a conviction by a magistrate for common assault

on a trial of a charge for an aggravated assault is valid, even

if the prosecution was brought after the time within which

the defendant could have been prosecuted summarily before a

justice, for common assault: Code 1142 has no application to a

trial for an indictable offence upon which the accused is convict-

ed for a lesser one, even if the latter might have been the sub-

ject of a summary conviction before a justice: R. v. Kdwarda, 29

O.K. 451; R. V. West (1898), 1 Q.B. 174.

The principle on which the West case was decided is that

a prosecution for the larger offence includes the lesser, and

the commencement of prosecution for the former relates also

to the latter.

In prosecutions under Ontario laws, including municipal

by-laws, etc., section 2 of the Ontario Summary Convictions

Act, R.S.O. ch. 90, as amended by the Ontario Statutes of 1901,

makes the provisions of section 1142 of the Criminal Code

apply ; and the time limited for beginning the prosecution is six

calender months : R. v. McKinnon, 5 Can. Cr. Caa. 301. In many
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canes, both under Dominion and Ontario taws, the statute re-

lating to the particular offence limits the time within which
prosecutions must be commenced; and in such cases, the time
so limited prevails.

The time is computed from, but not including, the day on
which the offence was committed, that is, completed: Jacomb
V. Dogson, 27 J.P. 68; unless otherwise specially provided by
the statute relating to the offence: London v. Worley (1894), 2
Q.B. 826; Allen v. Worthey, L.B. 5 Q.B. 163. But if it wa»
a continuing offence the time runs from the last day on which
it was committed : Knight v. Halliwell, L.R. 9 Q.B. 412 ; Ex p.

Burnby (1901), 2 K.B. 458.

The day next following that on which the offence was commit-
ted will be the first day counted; and the day on which the in-

formation was laid will also be counted as part of the time:

Badc'i-tV V. Bartholomew (1892), 1 Q.B. 161.

If the time expires on any holiday, the information may be
laid on the next following day which is not a holiday: R.S.C.

ch. 1. sec. 31 (A) : R.S.O. 1897, ch. 1, sec- 8 (17). The term
"holiday" is defined by R.S.C. ch. 1, sec. 34 (11), and the days
there mentioned will be those applicable to cases under Domin-
ion laws ; but in cases of offences against Ontario laws, by-laws,

etc., the holidays are prescribed by R.S.O. 1897, ch. 1, sec. 8

(16) ; and see also the Ontario Statutes of 1903, ch. 7, sec. 2,

which constitute the following Monday a holiday when any of

the holidays prescribed by the Ontario Statutes falls on a Sun-
day.

In that case the Monday would also be excluded from the

computation of time in cases under Ontario laws. There is no
provision similar to this in any Dominion law.

If the offence is an indictable one, and is not one of those

mentioned in Code 1140, and the particular statute does not

provide for it, there is no time limited for beginning the prose-

cution.

There can be no prosecution for an offence by which one

person kills another, unless the death occurs within a year and
a day of the cause of death: Code 254; e.g., murder, man-
slaughter, etc.

Commencement of the Prosecution.

Laying the information is the commencement of the prosecu-

tion: R. v. Kerr, 26 C.P. 214; Thorpe v. Priestnell (1897), 1

i

I'
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y.B. 159; and is sufficient even if the summons or warrant is

issued after the time limited has expired: R. v. Lennox, 34

U.C.R. 28; Ex p. Wallace, 33 C.L.J. 506; R. v. Kerr, 26 C,P.

at p. 218; R. V. McKenzie, 23 N.S.R. 6; R. v. Carbray, 14 Que.

L.R. 223 ; Turncliffe v. Tidd, 5 C.B, 553. But the prosecution

must be followed up without delay; unless it is unavoidable,

ss in the ca.ie the defendant cannot be found : Paley on Convic-

tions, 6th ed. 91; R. v. Casbolt, 11 Cox C.C. 385; Ex p. Wallace,

supra. Sometimes, however, the particular statute relating to

the offence requires the defendant to be "served with the sum-

mons" or "apprehended," or "convicted," within a time stated;

and if so, merely commencing the proceedings within the time

will not suffice: R. v. Mainwaring, El. Bl. & El. 474; R. T.

Bellamy, 2 D, & R. 727. In the absence of any special statutory

provision applying to the ease, and of the case not falling with-

in any of the above provisions, there is no time limited for

commencing prosecutions: 7 Enc. of the Laws of England,

471.

In the case of a common assault tried summarily under Code

291, before a justice, the time limited for the commencement of

the prosecution is six months : Code 291, 1142 ; but it is provided

by the same section that a common assault may be treated as an

indictable offence; and if the justice for any reason deems it a

fit case to be dealt with by a higher tribunal, instead of disposing

of it by summary conviction, he will hold a preliminary enquiry

and commit the defendant for trial ; and in that event Code 1142,

limiting the time for prosecution to six months, will not apply

and there is no limit to the time for beginning the prosecution.

7. A Pnvioni Conviction or Aqnittal.

It is a principal of the common law, as well as being express-

ly provided by Code 730, 907, that a person shall not be tried

twice for the same offence ; and a previous conviction or acquit-

tal by a competent tribunal is available as a defence to a person

who is put in peril a second time for the same act or offence,

whether on a summary trial before a justice, or before a jury,

and a justice has no authority to entertain an information for an

offence, if the accused has been already tried by a tribunal

having competent jurisdiction, and either acquitted or con-

victed for the same offence, or npon any other charge, indiet-

sble or otherwise, upon the »ame fact): R. v. Dann, 1 Moo.
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C.C. 424; R. V. Walker, 2 M. & R. 446; R. v. Stanton, 5 Cox
C.C. 324; Werayss v. Hopkins, L.R. 10 Q.B. 378; Lockyer v.

Ferryman, 2 App. C. 519 ; and see B. v. London J.J., 25 Q.B.D.
357; R. V. Ashplant, 52 J.P. 474; Kx p. Evans, 63 L.J.M.C. 81;
R. y. Monmouthshire, J.J., 4 B. & C. 844. A conviction or
acquittal is a bar to a subsequent charge for continuing the
oflfence, if the circumstances remain the same : Kinnis v. Graves,
78 L.T. 502.

The defence that the defendant was
i reviously tried and

either convicted or acquitted by a competent tribunal is good,
even if the former conviction was in a foreign country: B. y.

Hutchinson, cited in 1 Leach, C.C. 134 note (o) ; R. v. Roche,
1 Leach, C.C. 125; and even if no punishment was awarded
on the former conviction : E. v. Miles, 24 Q.B.D. 423.

But in order to constitute it a bar, the former decision must
have been upon the merits; and a dismissal on a technicality,
or for non-attendance of the prosecutor, or on other grounds of
non-suit; or if the certiflcate is otherwise illegally granted; or
if there was a withdrawal of the case before decision ; it is not
a bar to a second prosecution: E. v. Strington, 1 B. & S. 688;
R. V. Green, Dears & B. C.C. 113; R. v. Machen, 14 Q.B. 74;
Keed v. Nmt, 24 Q.B.D. 669; R. v. Herrington, 3 N.R. 468.

Even if the form of the second ckarge is altogether differently
framed from the first, if it is based upon precisely the same
facts it will be barred: R. y. Drury, 18 L.J.M.C. 189; R. v.

Quinn, 10 Can. Cr. Cas. 412; and even it the second charge is

in a more aggravated form: E. v. Elrington, 1 B. & S. 688;
and see R. v. Fill, 7 Can. Cr. Caa. 38, and cases cited in notes
at p. 43-45 of the »ime volume: also R. v. King (1897), 1 Q.B.
214; and notes in 2 Can. Cr. Cas. 497. But a second charge
based upon the same facts with additional material facts, which
have subsequently arisen, and which constitute it an offence of
a different character from the one previously decided, is not
barred. For instance, a conviction on a charge of assault is

no bar to a subsequent charge of manslaughter, the person as-
saulted having died after the conviction for assault, the death
making the case a substantially different one: R. v. Priel 17
Cox C.C. 325; B. V. Jlorris, L.R. 1 C.C.R. 90.

A former decision does not prevent the court from inquiring
into matters which have since arisen: Heath v. Weaverham
Overseers (1894), 2 Q.B. 114.

J.
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By the same unlawful acts a person may be guilty of two

separate offences, for both of which he may be separately con-

victed: R. V. Smith, 19 O.K. 714; R. v. Handley, 5 C. & P. 565.

If the defendant may be convicted on the same facts under

two statutes or laws, for substantially the same offence, a con-

viction under one law is a bar to a charge under the other;

the offender may be tried under either statute, but cannot b«

tried twice: Code 15: Wemyss v. Hopkins, L.R. 10 Q.B- 378.

In order to be a bar the issue in the second proceeding must

be identical with that in the first one, although the facts may

vary, and although the charges formulrted may not be the same:

R. v. King (1897), 1 Q.B 214; see notes of cases in 2 Can. Cr.

Cas. 497. The test is win.her the evidence necessary to support

the second charge would have been sufficient to procure a legal

convict-on upon the first: R. v. Skten, 2 C. & P. 634; R. v. Bird,

2 Den. 94; R. v. Drury, 3 C. & K. 193.

An acquittal on a charge of committing an offence is a bar

to a charge of attempting to commit it : R. v. Ryland, 2 Russell,

55, for he might have been convicted of the attempt on the

trial on the chnrge of committing it: Code 949: and a convic-

tion for an attempt is a bar to a charge of committing the

offence: Code 950 (2).

The adjudication on a previous trial by a justice in collusion

with the defendant will not be a bar, and will be quashed :
R.

v. Gilliard, 12 Q.B. 527; and upon the trial of a subsequent

proceeding the court will inquire into the circumstances under

which a certificate of acquittal or conviction was made, and

will recognize its futility, although the conviction has not been

quashed; Reed v. Nutt, 24 Q.B.D. 669, (by Esher, M.R., Cole-

ridge, C.J., doubting) ; Miller v. Lee, 25 A.R., p. 434.

A previous conviction which is void, as being beyond the juris-

diction of the convicting justice, is no defence to a second

charge, even if the former has not been quashed: R. v. Lee, 2

Can. Cr. Cas. 233; Keating v. Graham, 26 O.R. 361; Forbes v.

Michigan Cen. Ry., 22 O.R. 584.

The following are the special provisions of the Criminal

Code, upon the subject :

—

It is a good defence, to an indictment for an offence that

the defendant has previously been lawfully acquitted or con-

victed on the same charge; or on any other charge on which

he might have been convicted upon his former trial upon the
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same facts: Code 907; see also Code 909. But it is no defence
if he could not have been so convicted: R. v. Vandercomb. 2
Leach. 708. So an acquittal on a trial for murder is not a bar
to a subsequent charge of assault on the same facts: R. v. Smith,
34 U.C.R. 552.

When the charge is substantially the same, but adds a state-

ment of intention or circumstances of aggravation, tending to

increase the punishment, the previous acquittal is, notwith-
standing, a good defence: Code 909; unless the facts constitu-

ting the aggravation occurred subsequently to the conviction

or acquittal, making it a new offence. In a ease of theft of

several articles at the same time, a conviction or acquittal on
the charge for the theft of one of the articles is no defence
to a subsequent charge upon the other articles: 2 Russell, 6th
ed. p. 60.

These defences will be available upon the preliminary inquiry

before the justice; for if the eonvictioii or acquittal upon the

previous trial is established, there is no proper case to be sent

for a trial a second time.

On a summary trial before a magistrate for an indictable

offence under sec. 771, etc., of the Criminal Code, the magis-

trate if he dismisses the case, is required to give the accused a
certificate: Code 790; Form 57 to the Criminal Code, may be
used : Code 799 ; and the person obtaining such certificate of dis-

missal, or who is convicted of tde charge, is released from all

further or other criminal proceedings for the same cause: Code
792.

A conviction by a magistrate under Part XVI., has the same
effect as a conviction upon indictment : Code 791 ; and so is

a bar to any further charge.

A justice who tries a case and dismisses it, is required to

give the accused a certificate: Form 38 in the Criminal Code;
and such certificate, without proof, is a bar to any subsequent
information for the same matter against the same defendant:
Code 730.

In the case of juvenile offenders, similar provision is made
by Code 813 and 815 : Form of certificate 58.

On a charge of assault or battery, preferred under Code
733, by or on behalf of the person aggrieved, if the justice

dismisses the charge as not proved, or if he finds the assault to

have been so trifling as not to merit any punishment, and so

r-!;,.

i
!
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dismisses it, he is forthwith, on request, to make out and deliver

to the person charged a certificate of dismissal (Form 38 to the

Criminal Code), and upon obtaining such certificate, or if he

nas been convicted, and undergoes the punishment awarded,

he is relieved from all further civil or criminal proceedings for

the same cause : Code 734.

A certificate of dismissal of a charge of assault tried before

a justice or magistrate, is a bar to a subsequent charge for an

aggravated assault on the same facts ; Wemyss v. Hopkins, L.B.

10 Q.B. 378; Holden v. King, 35 L.T. 479; Larin v. Boyd, 11

Can. Cr. Cas. 74; or to a charge of unlawfully wounding: B.

V. Ellrington, 32 L.J.M.C. 14; R. v. Bibby, 6 Man. B. 472.

Code 733 and 734 apply only when the prosecution has been

brought by or on behalf of the "party aggrieved."

If not so brought the certificate will be no bar to civil pro-

ceedings; but criminal proceedings will be barred under the

general law.

The defendant must take the objection that there was a

previous trial and dismissal or conviction, before the justice

decides the case on the second trial, or it will be waived: B. v.

Bibby, 6 Man. B. 472; E. v. Herrington, 13 W.E. 420.

A collusive conviction and certificate is not a bar: B. v.

Bombadier, 11 Can. Cr. Cas. 216.

A conviction under Code 228, for keeping a disorderly house

at a specified place from 3rd May to 3rd November is a bar

to a charge under Code 773 {f), of keeping a disorderly house

at the same place on 3rd November: B. v. Clark, 9 Can. Cr.

Cas. 125; and no evidence of identity other than the certificate

is necessary, ibid.: Ei p. Flannagan, 5 Can. Cr. Cas. 82; but a

charge under the Can. Temp. Act, laid as between certain dates,

is not necessarily a bar to another charge for an offence commit-

ted during the same period, but not identical with the first one

:

Ex p. Flannagan, 5 Can. Cr. Cas. 82 ; B. v, Stevens, 8 Can. Cr.

Cas. 76.

A charge of personation at an election, is barred by a prev-

ious acquittal on a charge of taking a false oath of identity on

the same occasion : B. v. Quinn, 10 Can. iCr. Cas. 412. In this

case the subject is fully discussed.

If the offence is one which gives the party injured, an action

for damages for the private wrong done by it, and a civil

action is pending between the parties, in reapeot to it, the
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justice is not estopped from proceeding upon a criminal charfre

involved. But when it appears that civil proceedings are pend-

ing in respect of the same matter, the justice should either dis-

miss the complaint or impose a nominal penalty, unless there

has been an outrage on public order; or unless by statute the

civil and criminal proceedings are not to interfere with each

other. For instance, when a civil action for damages for an

assault is pending, a judgment will not be given on a criminal

charge tor the assault: R. v. Mahon. 4 A. & E. 575-, Paley on

Convictions, 8th ed. 172. But if tne proceeding before the

justice is merely to indemnify the cr plainant for an alleged

wrong, a previous civil decision as to the same matter wili be

conclusive, e.g., judgment against a servant in an action of the

latter for wrongful dismissal, is an answer to an application

to a justice to recover wages t Boutledge v. Hislop, 29 L.J.M.C.

90; Paley on Convictions, 8th ed. 172.

And criminal proceedings arising out of a civil action

should not be proceeded with further than is necessary to appre-

hend the alleged offender, and hold him to bail, pending the

eonclnsion of the civil proceedings, unless by direction of the

civil court.

Even in eases in which the prior trial and adjudication are

not a legal bar to a second prosecution; a second prosecution

against the same party upon the same facts would be discredit-

able, to the administration of justice and should be avoided

unless there has been a gross miscarriage of justice in the

first case: see R. v. Williams, 10 Can. Cr. Cas. p- 332.

A dismissal on a preliminary enquiry before a justice for

an indictable offence, does not prevent the charge being brought

up again before the same or any other justiee: R. v. Hannay,

11 Can. Cr. Cas. 23.

'^

8. Title to land.

In a case in which the title to land comes in question, on the

hearing of a criminal charge, the justice's jurisdiction over the

charge is ousted; this is on the ground that such question must

be tried by a judge and jury in the civil courts; whereas the

justice by convicting would be settling a question of property

or other legal rights of the parties conclusively, and without

remedy; if his decision happened to be wrong: R. v. Davidson,

46 U.C.R. 91. It is not for the justice to say whether the ques-
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tion of title is well founded or not ; if it ia honestly raised, and
really believed in by the defendant, and there is some colour of

right or shew of reason for it, the justice must dismiss the case,

without at all investigating the legal grtjunds for the claim of

title: Watkins v. Major, L.R. 10 C.P. 662; Scott v. Baring, 18

Cox C.C. 128
J R. v, Davidson, 45 U.C.B. 91. The expression

"colour of right" means "an honest belief in a state of facts

which, if it existed, would be a legal justification or excuse";

because that takes away from the act its criminal character;

but to do an act in ignorance that it is prohibited by law, is

not to do it with "colour of right"; R. v. Johnston, 8 Can. Cr.

Cas. 123; Ex p. Blaine, 11 Can. Cr. Cas. 193.

And when an offence consists of a positive act, the offender

cannot escape punishment because he holds an honest and sincere

belief which impels him to think that the law he has broken

ought not to exist : B. v. Lewis, •? Can. Cr. Cas. p. 267.

If the justice finds it is a mere pretence, raised for the pur-

pose of avoiding penalties; or if the facts lead to only one

possible conclusion on the question, and that is against the de-

fendant, and there is no contradictoiy evidence on it, then there

is no bond fide question of title raised, and the jurisdiction will

not be ousted: Re Moberly v. CoUingwood, 25 O.R. 625. The

claim set up must be one which (if it were sustained by the

facts) would be good in law; and not one that could not exist

in law; Watkins v. Major, supra: Hargreaves v. Didaros, L.R.

10 Q.B. 582; Reece v. Miller, 8 Q.B.D. 626; Pearse v. Scotcher,

9 Q.BD. 162; Leatt v. Vine, 30 L.J.M.C. 207. The qnastion for

the justice to decide is whether the defendant's liability is

contingent upon a decision as to the title to land, upon which

there is a real dispute ; if so, he cannot try it, and has no juris-

diction over the case : South Norfolk v. Warren, 12 C.L.T. 512.

9. Claim of Bight.

In a ease in which the defendant raises a bona fide claim of

right to do the act complained of and which forms the substance

of the charge, the above observations also apply. A bond fide

claim of right justs the justice's jurisdiction, as the parties

are entitled to have it tried in the civil courts.

But in some instances the legislature has qualified this restric-

tion, by enacting in effect, that in order to oust the justice's jur-

isdiction in the particular case, there must be not only a bon&
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fide claim of risrht. but alto that the defendant must (rive evi-
dence to satisfy the justice that he really has fair and reasonable
ground! to suppose he had the right to do the act complained of.

Thus, in cases under Code 539, 540; and under R.8.0. ch. 120,
sec. 1, it is provided that if the accused acted under a fair and
reasonable supposition of right, he cannot be convicted. In
proaecations under such provisions, mere honest belief or claim
of right to do what is complained of, is not sufficient to protect
the accused ; he must shew that there really were fair and reason-
able grounds for such belief. It is for the justice, in such cases,
not U try the question of right, but merely to enquire whether
there were reatmabh grounds for claiming the right; and if

there were not, his jurisdiction over the charge is not ousted:
White T. Feast, L.B. 7 Q.B. 353; K. v. Pearson, L.B. 5 Q.B. 237;
R. v. Davidson, 45 U.C.B. 91.

The defendant in such case, must give evidence of facts upon
which he could reasonably found a belief that he had the right
to do the act in question ; R. v. Malcolm. 2 O.R. 511 ; B. v. Davy,
27 A.B. 508, 4 Can. Cr. Cas. 28; R. v. Mussett, 26 L.T. 429.

In assault cases. Code 709 provides that the justice is not
to try the case if any bona fide question as to the title to land,
or bankruptcy, or the execution of any process of any court
arises. In this section of the Code there is no provision requir-
ing proof of reasonable grounds for the defendant's belief in his
claim of title; the requirement is. merely that there must be a
real question as to title, and that it is honestly raised; if so, the
jurisdiction is ousted; no assault case, however clearly estab-
lished, can be summarily tried by a justice if a bona fide ques-
tion of the title to hind is raised in it: B. v. Pearson, L.B. 5
Q.B. 237.

But if the assault was independent of the question of title,

the fact that there was such a question, is no defence, even if

the assault arose out of a dispute between the parties as to the
title to land : B. v. Edwards, 4 W.B. 257.

In R. v. Clemens (1898), 1 Q.B. 556, (a wilful damage case),
Lord Russell, C.J., held, that though the defendants were acting
upon supposed rights, yet if they exceeded what was necessary
for the assertion or protection of these rights, and thus com-
mitted damage, they were responsible criminally for such ex-
cess: Erison v. Marshall, 32 J.P. 691: referred to in R. v.

Johnston, 8 Can. Cr. Cas. p. 129. But in B. v. Pearson, L.R.
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6 Q.B. 237, It wu held, that ir uunlt cum t qnntioii of ri^t
III a good defence, even if ezcenive force wm n«ed, becanw
the word, of the provuo in the rtatute ire large enough to ex-
elude any caaea of aaaault whatever, in which a quertion of
right or title ariaea.

The queation of title, to be a defence in aaunit caiea, mnit
be n question a« to land; and not as to personal property: Code
709; Whitev. Fox, 49L.J.M.C. 60.

v v
y

oa

Code 316 (2), makea it a good defence to a charge, under
that wMtion, of abduction of a child, that the accused claimed
in good faith a right to possession of the child taken away. In
ftat case the mere band fide claim of right is a sufficient defence,

n..?'^' '"* ''°'°"'' "' "*'''* *>»'«'«'• But in bigamy cases
Code 307 (30) provides that no one commit* bigamy by going
through a form of marriage, if he or she in good faith, and on
reasonable grounds believes his wife or her husband to be dead.
In such case proof of such honest belief, and also, that there
are reasonable grounds for it nAist be given by the defendant:
H. V. Sellara, 9 Can. Cr. Cas. 153; R. v. Tolson, 23 Q.B.D. 168.

The questions of fact as to whether or not the defendant
acted upon a bona fide belief that he had the right to do the
act complained of ; and as to whether he had reasonable grounds
for his belief; and as to whether he sets up a question of title
bona fide; are for the justice to decide, but may be reviewed
by the court on motion to quash a conviction if the evidence
IS clearly the other way: White v. Feast, mpra; B. v. Davey
tupra.

When the evidence shewed clearly, that the defendant had
acted upon a reasonable supposition of right, and there was
no contradicting evidence, the conviction was quashed- R v
Macdonald, 12 O.R. 383.

Criminal Intent and Keu Bea.
The principle upon which the defendant is allowed to set up

an honest claim of right as a defence is similar to that which
makes it generally necessary, to a conviction in criminal prosecu-
tions, to shew that the defendant acted with guilty knowledge
or intent

The general rule of law is that a person cannot be con-
victed in a proceeding of a crir-.inal nature unless it is shewn
that there was a blameworthy condition of mind; a mens rea,
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such BH neglect, malice, or (niilty knowledge; Chisolm v. Donlton,
22 Q.B.D. 7:16: R, v. Atwoinl, 20 O.K. p. 57fi: R. v. FarnlnirouKh
(1895), 2 Q.B. 484; Dickenson v. Fletcher, L.R. 9 C.P. 1; Aber-
dare v. Hammitt, L.R. 10 Q.B. 162; R. v. Potter, 20 AR. 516,
523.

There niimt be u mischievous intent in order to constitute
an act a criminal one; but such intent need not be that of
doint; the very act prohibited, if it is intended to do some-
thing wrong: R. v. .Martin, 8 Q.B.D. 54; Bentty v. Gillbanks,
9 Q.B.D. .308; R, v. I'embliton, L.R. 2 C.C. 119; or if the act
was in itself unlawful: R. v. Slaughenwhite, 9 Can. Cr. Cas. 53;
in which this s 'iject is very fully discussefl and the anthorities
cited

:
or if the defendant acted in bad faith ; or was suspicious,

and took his chances; R. v. Mellon, 7 Can. Cr. Cas. 179.

But the principle of mens rea is not now of such general
application as it formerly was; and there are many eases of
offences against statutes to which the above rule does not apply.

So, in a prosecution under the provisions of a liquor license
law, prohibiting the supplying of intoxicants to a person who
is intoxicated, the fact that the person who obtained the liquor
was apparently sober, and that there was no intention to con-
travene the statute, would be no defence: Cundy v. Lecocq, 13
Q.B.D. 207; Commissioners of Police v. Cartman, (1896) 1 Q.B.
655. And it is no defence to a charge of assaulting a peace officer

in the execution of his duty that the defendant did not know
he was such officer: R. v. Forbes, 10 Cox C.C. 362. So in offences
against the Act prohibiting the adulteration of fooii, etc. : Fitz-
patriek v. Kelly, Ti.R. 8 Q.B. 3.37; and against the statutes for-

bidding the disposal of animals infected with contagious dis-
eases: R. V. Perras, 9 Can. Cr. Cas. 364; and against the Fruit
Marks Act: R. v. .Tamrs, 6 Can. Cr. Cas. 159.

In this class of cases the existence of a bona fide mistake, or
the entire absence of knowledge of wrong doing, or of any inten-
tion of it, is no answer to a charge; and only applies in mitiga-
tion of penalty.

It is a question of the intention of the statnte relating to

the offence, whether in a pai ticular case aKsence of wrong intent
is a good defence or not. "The result of the reported cases is

that it is necessary to look at the object of each statute that i«

under consideration, to see whether, and how far, knowledge
16 UAQ. UAN.

:if:

-1;

lit:

h'
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18 of the esHt-ni't' of the offonce creattHi": jter Stephen, C.J.,

Ciindy V. Lecocq, auitra.

The leffUlature may enaet, and iu Hoine eanett has enacted

that, "a man may he piiniHhed for an ofTence althou^rh there

was no blameworthy eondition of mind, but this is againKt the

gencrtil prinriplc of law; and it lit-H nii thos*' who nswrt it, to

make it out eouvincingly by the language of the statute : per Cave,

.1., Chisholm v, Doullini, "22 (^.B.l). at p. 74 appntved in Somer-

Bet V. Wade (1894). 1 q.M. p. 576; Mawie v. Morris (18!I4). 2

Q.n. 412; Hank of N.S.W. v. I'ipcr (1897). t>6 L.J.RC. p. 76;

R. V. Vaehon, -i Can. Cr. Cas. 558.

(ienerally a blameworthy eondition of mind of a servant

cannot Ih' imputed to the master: Chisholm v. Doulton, supra:

But in some cases a master may even be held responsible

eriniiuHJIy for the acts of his servant in the course of his em-
ployment, although such acts ytere done contrary to the master's

orders. "The question is. whether upon the true construction

of the statute in qnestion, the master was intended to be made
criminally responsible for the acts done by his servants in

contravention of the Act, when such acts were done within the

scope or in the course of their eniploynieiit": per Ijord Russell

of Killowen, Coppen v. Moore (1898), 2 (^.B. liOO, p. 313, in

which case the subjects of mens rea and the responsibility of

the master for the servant's act, were discussed and authorities

collected. For instances under particular statutes where it is

unnecessary to shew mcus rea: See R. v. Smith, 3 II. & N. 227;

R. V. Prince, UR. 2 C.C.R. 154; Mullins v. Collins. L.R. 9 Q.B.

292: Somerset v. Hart, 12 q.KD. 3*30; Small v. Waugh. 47 J. P.

20: Benford v. Sims. 14 T.L.R. 424; Core v. James. 7 Q.B.D.

135; Newman v. Jones, 55 L.T. 327; Wilson v. Stewart, 3 B.

& S. 913; R. V. Perras, 9 Can. Cr. Cas. 364.

In the leading case of R. v. Tolson, 23 Q.B.D. 168, decided

by the Court of Crown Cases Reserved, the principle upon
which the question whether, in a particular ease, absence of

wrong intent is. or is not an excuse, was fully considered. The
rule as stated in that case is, that while it is undoubtedly a

principle of law that, ordinarily speaking, a erinie is not com-

mitted if the mind of the person doing the act be innocent, yet

it is not an invariable rule, and a statute may be so framed, and
use such prohibitory words as to make the act punishable whether

there has been an intention to do wrong or not. Such as in the

ease of statutes or municipal by-laws passed for the special
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ciinscfuionecs

inMimstances

' ' the NtRtiite,

'.'lii-Hto that

' when there

wfts d.")ne in-

'i' the aeensed.

had the right

purpose of reinilatiiiif iimtter» for the general welfare of the
conmmnity; or to proteet particular right*; or to alwolutely
prohibit certain things from being done or omitted ; the breaeh
of them is ipsa faciei an offenee; and a man must take eare
that «ueh regulations are obe.veil. and he fails to do so at his
peril

:
see Fowl.r v. Pupst, 7 T.R "Oi). But on the oth.r hand,

and irrespective of the word'i l ..i' tlie statute, and however
prohibitory sueh wording may l». the mi'.j..' matter of the
enactment, the nature of thr- olTi'ii

, and ni ih.

of penalties, the misehief fi. h .Mir.!, .,mi| ,-II :he
indicating the intention oi !n- li.^isliMu

are to be taken into cfiis '•'utiin; m
there was no intention lo

i
mii;i'i an ..'

was no tainted mind it ,s i (.-.i. ! ,; f,

nncently and with an I; -it h. i|' f . .,

based upon fair and reasimal'li' -tdmi
to do the act complained of.

In all cases in which then n i ii- a w /n rco, in order
to constitute an ofli'nce, an honest claim of right will fnistrate
a summary conviction; but in cases where the absence of turns
rra is not necessarily a goixl dr'fcncc, the person who sets up a
claim of right must shew some reasonable ground for its asser-
tion

:
R. V. Hihbert, L.R. 1 C.C.R. IM; Watkins v. Major, hU.

10 C.P, p. GfiB: Recce v. Miller, 8 Q.n.D. 626; R. v. Bone, 16
Cox CO. 4.17; Sherras v. DeRutzen (1895), 1 Q.B. 918; Palev
on Convictions, Rth cd. 173.

If the act charged is against the policy and letter of the law,
it can only be made innocent by shewing facts which in law
justify it; and it is not enough to shew merely that the party
had a mistaken belief in the existence of such facts; this only
mitigates punishment: State v. Prestnell, 12 Iredale, (N.C.) 103.

Ignorance of law is no defence: Code 22. But ignorance of
fact is generally a good defence: R. v. Tolson, supra; but it is not
so, if the act itself was an improper one ; or in cases in which a
wrong intent is not a necessary ingredient of the offence : R. v.
Prince, L.R. 2 C.C.R. 154. See upon the question of criminal in-
tent: R. v. Slavin, 21 C.L.T, .54; R. v. Preston, 5 Cox CO 390.
R. V. Clyde, Ij. R. 1 C.C.R. 139; R. v. Deaves, 11 Cox C.C. 227-
R. v. Thurbum, 1 Den. C.C. .387; R. v. Wood, 3 Cox CC 453-
R. V. York, 3 Cox C.C. 181; R. v. Ollis (1900), 2 QB 158

I?
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Upon the question of fact whether there was a wrong intent,
proof of previous similar acts, although not admissible in cor-
roboration of the fact that the act charged was committed, ia

receivable, after such fact has been duly proved, to shew crim-
inal intent: E- v. Komieaski, 7 Can. Cr. Caa. 27. So even vol-
untary drunltenness is a fact which may be proved upon the
question of criminal intent when that is an essential ingredient
of the offence: Pearson's case, 2 Lewin C.C. 144; R. v. Doody,
6 Cox C.C. 463; R. v. Scaife, 1 M. & Rob. 551: notes in 7 Can.
Cr. Cas. at p. 277.



CHAPTER X.

Authority op -Magistrates and Justices While
HoLDiNQ Court.

Authority u to Contempt of Coart.
The extent of the authority and powers of magistrates and

justices to regulate the proceedings, and enforce order in their
courts, and to deal with persons guilty of disorderly or insult-
ing words or conduct or other contempt of court, is fully ex-
plained in the case of Young v. Saylor, 23 O.R. 513, affirmed on
appeal, 20 A.R. fi45; and the authorities on the subject are
cited and discussed in the original case.

The general effort of the decision in that ease, and of the
authorities cited in it, may be stated as follows

:

A Juitice'i Authority.

Any judicial officer (which includes a justice of the peace;
whin trying a case or performing other judicial acts, but not
while doing merely ministerial acts, has authority, wi>h-
out formal proceedings, to order the removal and ex-
clusion from the place where the trial is being held, of all per-
sons who interrupt or obstruct the proceedings by any disorderly
conduct, insulting words, or in any other way; such authority
being indispensable for the proper exercise of the officer's judicial
functions.

Hut the justice's sitting not being a court of record,
and his authority being limited to that expressly given
by statute, and no statute having given him the power
to summarily punish by fine or imprisonment a con-
tempt, even if it is committed in facie curat, it is question-
able whether his authority extends beyond the exclusion of the
person offending.

But the offender, or any one assisting him. may be prosecuted
for a breach of the peace, or for obstnicting a "peace officer"
rwhioh includes a justice: Code 2 (26) in the exercise of his
duty, whether jiidieal or ministerial: Code lfi9 (a).

A justice or magistrate has no authority to deal with any
person for insulting words used behind the officer s back, out

\
'\-

ill-

*f'

I
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of court; but only for words or conduct in his presence, and by
means of which the proceedings and order ere disturbed: B. v.
Lefroy, L.E. 8 Q.B. 134; E. v. Weltje, 2 Camp. 142; E v.
Brompton Judge (1893), 2 Q.B. 195.

The justice should be careful that the misconduct justifies
the order for exclusion ; and that he has not by his own words
or conduct been to blame: see Clissold v. Maehell, 25 U C R.
S0;26U.C.R. 422.

For a person to say of a justice in court in reference to his
judgment, "That is a most un,iust remark," is a wilful insult
and contempt: B. v. Jordon, 36 W.B. 589, 797; or to reflect in
any way on the honesty or impartiality of the justice: R. v.
Skipworth, 12 Cox C.C. 371.

In case a justice orders, as he has the right to do, the eiclu-
sion of a person acting in an improper manner, it would b«
better to issue a written order or a warrant under seal, to a
constable, authorizing such exclusion and stating the grounds
and the particulars of the contempt or other improper con-
duct.

Police Kagiitiate's Authority.

The authority of a police, stipendiary, or district magistrate
while holding court, is very much more extensive than that of
a justice.

By sec. 607 of the Criminal Code, such magistrate has the
same power and authority to preserve order in court, and by
like way.s and means, as may be exercised and used in like
eases, and for the like purposes, by any court in Canada, or
by the judges during the holding of the court: see also Code
608.

The power given includes punishment for contempts com-
mitted "during the holding" of the court, but there is no
power to proceed for contempts committed out of court- Re
Soaife, 5 B.C.R. LM; Re Pacquette, 11 P.R. 463; Re Elliot,
41 Solicitor's Journal, 625; R. v. Surrey Judge, 13 Q.B.D. 963,
and cases, supra.

A magistrate has power not only to order the expulsion by
force, but also to commit to gaol, a person guilty of contempt
by insulting him, or otherwisi., when acting in his judicial
capacity; but not when acting ministerially: 3 Bums' Justice,
30th ed., p. 160; see also Young v. Saylor, 23 O.R. 513. As to
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what are ••judicial" and what '•ministerial" acts, see mite,
p. 205.

A person who obstructs a magistrate or justice in the exer-
cise of his duty, whether judicial or ministerial, may be prose-
cuted under Code 169 A, 2 (26).

A small room communicating with the court room is not
open court: Kenyon v. Eastwood, 57 L.J.Q.B. 454.

It is not clear that a magistrate can punish for contempt
committed while he is executing his duty in his own house, and
not proceeding in luy "court": McKenzie v. Mewburn, 6 O.S.
486; and the same case decides that if a magistrate commits a
person for contempt, he must proceed regularly to convict for
the offence

; that is, ho must call upon the party to defend him-
self, and shew cause why he should not be convicted ; and should
hear evidence and anything the party or his counsel may have
to say and enter an adjudication convicting the party and
awarding punishment; and he should issue a formal warrant
of commitment under his hand and seal, and setting out the
contempt.

The particulars of the insult need not be stated in the com-
mitment: Levy V, Moylan, 10 C.B. 189; but upon committal on
a duly issued warrant setting out the facts of the contempt, the
High Court, on application for certiorari or habea.s corpus (while

!' l^as jurisdiction to intervene and prevent any usurpation of
jurisdiction, by the magistrate treating as a contempt that
which there is no reasonable ground for so treating,) yet it

haa no jurisdiction to act as a court of appeal from the magis-
trate's finding upon a matter of fact, nor to review the facts
stated in the warrant; but, on the other hand, if there is no
formal warrant issued setting out the contempt, the magistrate
must establish by evidence such facts as will justify his course,
if it is questioned : R. v. Jordan, 36 W.R. 589 ; Ex p. Porter, 5
H. & S. '299; Ex p. Lees and Judge of Carleton. 24 C.P. 214;
Young v. Saylor. '>i OR. 513, and cases cited. The committal
should therefore Im' by warrant setting out the facts ccnstituting
the contempt; and must be made for a definite period: Ex p.
Porter, 5 B. & S. 299. and other cases above cited.

There is no power to award hard labour, in such a case.

The exercise of the power of exclusion or punishment for
contempt should be done with great forbearance, and not hastily,
or under feelings of exasperation, however natural: but with
the sole view to the maintenance of proper order and deconim

t ;t :

I
'
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Jurii,;; the prosreutiim of the officer's judicial proceediugs-
IIey«ood V. Wait, 18 W.E. 205 ; Uav v, Carr, 7 Ex 887

If the magistrate iu the exercise of his jurisdiction, is de-
naiitly disobeyed he may commit the offender instantly for con-
tempt: Watt V. Ligertwood, L.R. 2 ILL. (S.C.) 361

1 he contempt may be shewn either by language or man-
ner and even by language which might not in itself be offensive,
It It IS uttered offensively: Carus Wilson's case, 7 QB p 115-
^>x p. Lees and County Judge, Carlrton, 24 C.P 2U- Re the
Judge of the Ilivisi„i, Court, Toronto, 23 L'.C.R. 6 An order
or warrant made while the offender is in court may be enforced
notwithstanding h.. may have gone outside before arrest : Mitch-
ell V. Smith. 2 Ir. li. 3dl.

A person indemnilyiiig another against the consequences
of contempt involves himself in the same: Plating Co v Far-
(|iihiii-.si,n, L.R. 17 Oh. 49.

The following is a f„rm Of commitment:—

Wabbant of Commitment fob Coktempt.

,.,j

Canada,
Province of Ontario,
County of

To all or uiiy „f the constables and other peace offlcers in the Countv

County o(
"" '" "' ""^ '<""•>'•'•• g«oI at

,
i„ the >.id

Whereas, on the day of
, A.D. 19 at "-e of

»n,l L^™"']"- "', . •
'"'' ^-^^ »"" '"°"B'>'' 1»'»™ »<!. E.F., thenand yet a police (or stipendiary) magistrate in and for the of

.
and the ^nid CI), was then charjjed before me unon the in.form.„„n of one. ., R, that ho, the said O.D.%.c< ou, Z'ckTJe)

and viirf'v me"';'l'; •; "'"I-'"""''''
'"'•"'li"fi! '"><1 contriving to scandalize

nf, re»» ]^ Zi . , ^l- "', "'!'' P""™ <"' •'ip-nJlofTl magistratenforesani and to l.ring the administration of justice in this province

ind whH«T';h°e Tk';.'
""" <""'"?}>" "««""« of the siidTrt^!

dher, , iiniJ. T- .
.,' »".'*, ««n>'"i"K ""J taking the de|K,sitions ofdner, »,tne8«s against the said CD. in that behalf, to wit. on the davand ye,r afore.su.d wiekdly «n,l maliciously in the open cou?t nd in

i^bl?/h » '"'' '"""(! "' Jivers subjects of our lort. the King, d d

tht "m F
"

.Tl TlTr' ''""".««-' "y »i't, a loud voice ul n e

i^lJ^ir,' ? ^- * ,'
"" "" """"« " '""''> I'"""" i"!- Stipendiary)

JmT^i , , ,
"J"" :«"«"'.) '» tl>e scandal and reproach of the

damage of me. the said K.F., us such police (or stipendiary) mani.tratein contempt of our ,a rd. he King, in open violation of (he l.w, of

Mke'crsrXndrng *" "" "' °"'' l^™--"- •""pi" »' «11 oth'™ °'n

.„- ™u'L."''"""'"J'"
""'' "^l ''»,;'"" •*•" """ •"'• "'«« d'l'v required>nd oalW upon by k. u such polioe (or stipendiary) magistrate (or hay
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in the (ore„„^„,, ,„ „„.„er ^,he .aid oonlemp. ,„d t» h. aS'Im
«r;„iJ V(l r^^ ""*

,"
"""""°«« "»J <*« P'"«S /»". I., appear- an.lthe Mid (..11 having ne^leitcj to W and uoniar at the time "n,l tlaci

on »'» ^^itT'.r.T' '° ?^' "»''""»'
'

"i'" "jj-o*" "-at the .;;;

ai I'dJlhe^i •,
I

,",'";' ~"'™P». ""'1 I dW further order andalj.idfce ">e ..ihl l.ir. should f„r hi. ,a,d offenee forfeit and pay the sumot t
,
to be paid and applied accordinR to law. and that in default of.ueh payment tang made forthwith, the "aid G.I . .hould li «,„7m ttedlo the ronimon gaol „f th,. .rid County of f„r the teri.7ofday, utile., the .aid fine .hould he ,™ner paid.

.aid'^rder"''"thr
"'" "';'/'

"i"'
>"'' """ ^ """ ™'<' ""' '" <>l«'ii™<'0 toMid order; there are therefore to require and command you. the .aidcou.tablo. or peace ollicer.. or .„y one of vou, to take the «ad 1and him .afely to convey to the common gaol at

, in the CountT

till. ])reiept .\nd 1 o.mmand jou. the sai.l keeper of the .aid common
the"; t^ 'imT'

'"?'"'?
"-^l-

'"'° ^""' """""J- '" "» "iJ comUr^ol '

Irr^f ?,„h7 K "" '": "•«,'"" »' <i«.™. from the time of hi^arret under tbia warrant, unless the .aid fine amounting to the «um of

warrant!'
"°°"" ""

'
""'' '" •"'" "° ''°'"« "'' »''»" « J"'" '"llicicnt

(aven under my haml and Seal this day of . i„ the year'"
. at

, in the tlounty of

E.F. rScal.)
police magi.trate.

Exclusion ot the Public from the Court.

Oil a summary trial li.-fore a .iu.stice or magistrate, the place
IS an open court, and all persons have the right of access so far
as there is room: Code 714-787, subject to removal for improper
beh.-.vionr; except in cases in ^vhieh the .justice is anthorizeil to
exclude the public in the interest of public morals: Code 1145
(2), and particularl.v in the cases specified in Code fi45 (1) • and
eases of juvenile offenders : Code fi44.

iiut on a preliniinnrv inquiry, the place is not an open
conrt, and tne muKistrate or justice may exclude all persons
other than the parties and their conn-sel or solicitor, if it appears
to him th,-t the ends of ju.stiee will be best answered by so
doing: Code 079 (,/) ; and he may even exclude the counsel or
solicitor for gross contempt or improprietv bv which the hear-
ing IS obstnicted

:
Colter v. Kicks, 2 B. & Aid. 663; in the latter

event it would be necessary to adjourn the case to afford the
party an opportunity to obtain other counsel, to which he has the
right.

i
M'-
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On the Trial of JnTenile Ofenden.
In trials of juvenile offenders under 16 years old, Code 644

provides that such trials are to take place without publicity

and apart from the trials of other accused persons. See further

under heading, Juvenile Offenders, post.

Ordering WitneiHt out of Cosit.

A justice or magistrate may older all witnesses out of court,

at the eommcncrtnent or at any time during the course of the

proceedings: Houthey v. Nash, 7 C. 4 P. 632; E. v. Murphy, S
C. & P. 297. The attorney for either party is not within the

rule ; Pomeroy v. Baddeley, Ry. & M. 410. But there is no juris-

diction to punish a witness for disobedience of the order, or to

forcibly exclude him, nor to refuse to receive his evidence, if

he does not go out when ordered, or if a witness should after-

wards come into court after such order has been made; but
that fact, and the fact that he may have heard the evidence of

another witness in the case, will be weighed by the court in con-

sidering the credit to be given the testimony of the witness who
has thus disobeyed the order; Cobbet' v. Hudson, 1 E. t B. 11,

at p. 14; see also B. v. Colley, M. & M. 329; R. v. Brown, 4

C.P. 588 («) ; Chandler v. Horn, 2 M. & Bob. 423.

K.



CHAPTEK XI.

Consent ob Waives.

It is a common understanding, almost amounting to a legal
niaxim, that m criminal eases, at least those of a more serious
character, (such as those formerly known as felonies) a prisoner
can admit nothing.

"The object of a trial in a criminal ca.se is the administra-
tion of justice in a course as free from doubt or chance of mis-
carriage as merely human understanding of it can be—not the
interests of either party": Attorney-General v. Bertrand, L.R.
1 f.l-. at p. 5.34; see also cases cited in E. v. St. Clnir, 27 A,R
308. But in cases formerly classified as misdemeanors, admis-
sions may be made: E. v. Foster, 7 C. & P. 495, Roscoe, 12th ed.,

It has, however, been provided by Code 978 that on the
trml for an mdicinblc offence the accused or his counsel may
admit any facts, so as to dispense with proof; and this applies
to a trial of indictable offences before magistrates under sees
7(1-, D9 of the Code: E. v. St. Clair, 27 A.R. 308.

In case of Attorney-General v. Bertrand, supra, it was held
that the consent of the accused to the mode of taking the evi-
dence on a second trial, by readig to the witnesses the notes
ot their evidence taken on a former trial instead of taking it
again in the usual way, did not justify such a course; which
was one likely to cause a substantial miscarriage of justice;
and that the trial .so conducted was invalid, notwithstanding
such consent: and see similar decision in R. v Brooks 11 Can
Cr. Cm. 188.

Nor is the absence of specific objection a waiver of objec-
tion on the part of a person who. happening to be present, is
unexpectedly, and without previous notice, called on to answer
a charge against himself; such a proceeding being against nat-
ural justice and .so an excess of jurisdiction : E. v. Vrooman 3
Man E. ,509.

And even independently of the statutes relating to the Lord's
Day, a justice has no jurisdii'tion to take judicial proceed-
ings on Sunday, even if both parties consent : Taylor v Phillins
3 East 155.

1
Iff
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Where there is absolutely no jurisdiction over the subject
matter, no consent or waiver can give it: Jones v. Owen, 5
D. & h. 669; K. V. Tolley, 3 East 467; Busc v. Roper, 41 L.T.
457; Knowles v. Holileu, '.M li.J. Ex. 223; Lee v. Cohen, 71 L.T.
824; Foster v. CnderwinKl, 3 Ex. D. 3; Farquhai-son v. Morgan
(1894). 1 (J.H. .-,.-,2; R. v. Esse.x (Jus.), (1895) 1 (^.B. .38; and
the amused may object to the tribunal he himself has selected:
R. v. Smith, 3 Can. Cr. C'as. 467.

For instance, a justice has no jurisdiction at all over a
difcniiant i lund in his county, and who is charged with
an otfince nniitti'd out-side his county, even if the defendant
appears a '

.it objection, or evi'n if he consents: Paley, 7th
ed. 109: . anston v. Colam. L.R. 10 y.B. 544; R. v, Herbert,
5 Q.R. 5 !S,C. 424.

A consent to a trial before a person who has. by law, no
jurisdiction, will not give it. and the trial is invalid; Smith v.

Brown, 2 JI. & \V. 851 ; Lawrence v. Wilcock, 11 A, & E. 941

;

and in matters essential to jurisdiction there can be no waiver:
ee cases in DouKla.ss. p. 14. The statutory conditions upon
which jurisdiction (lc|ieni1s cannot be waived : R. v. Breckeuridirc.
7 Can. i'r. Cas, 116: CavanaRh v. .Melnioyle, 6 Can. Cr. Cas. 88;
and recent cases noted there at p. 92.

If. however, there is jurisdiction over the subject matter,
defects or even coiitin-reucii's affeetini,' jurisdiction. ma,v be
waived by taldtiK a step in the matter without otyivtion: Tavlor
V. Best, 14 C.B. 487; ForK's v. Smith, 10 Ex TIT Re Jones
v. James, 19 L.J.Q.B. 257; Stamford v. Richniond, 13 W.R.
724; .Moore v. Gamsee, 25 Q.B.D. 244; Lee v. Cohen, 71 L.T.
824; Re fiuy V, O.T.R.. 10 I'.R. 372; Re Soules v. Little, 12
P.R. .'1,33: and in order to prevent fruitless litisation and mere-
ly technical objectiims rcKarilinB mere matters of procdur,'
beinc raised after conviction, they must be taken before the
justice at the trial : Code 882.

So if defendant appears, he waives any defect in the inform-
ation and proceedings, and even the total absence of any in-

formation or process—unless such was by the particular statute
relating to the offence made essential to the justice s jurisdic-
tion: R. V. Hughes. 4 Q.B.D. 614; Dixon v. Wells, 25 Q.B.D.
249: Turner v. Postmaster-C.eneral. 41 L.J.M.C. 10: R. v. Berry
8 Cox C.C. 121; K v. Shaw, 10 Cox C.C. 66; R. v. Millard. 22
L JM.C. 108; Cray v. Commissioners of Customs, 48 J.P. 343;
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Douglaaa on Summary Procedure 11; R. v, Clarke, 20 O.K.
642; Re Merchants Bank v. Van Allen, 10 P.K. 348; Ex p.

Sonier (S.C.N.B.) 2 Can. Cr. Ca». 121.

The facts stated in H. v. Vrooman, 3 Man. R. 502 (cited in

2 Can. Cr. Cas. 93) were held, howev'T, not to amount to waiver
of process.

The objection that two offences are included in one inform-
ation, is waived by not being taken before the justice; R. v.

Hazen, 20 A.R. 633; Rodgers v. Richards (1892), 1 Q.B. 555.

If an adjournment is made for njore than eipht da.vs, con-

trarj- to Code 661 and 722, it is waived it defendant consented;

or if he appears on the adjourned hearing: R. v. Heffernan, 13

O.P , . 626.

'liic provision that the justice's adjudication must be an-
nounced in open court in the presence of the parties may be
waived: Chase v. Sing, 6 U.C.R. 454; and it the trial is con-

ducted in an irregular, but not an improper manner, without
objection, the defendant waives it ; Re Jones v. Julian, 28 O.R.
601.

The objection that the case is required to be tried by two
justices instead of one is waived by non-objection : R. v. Starkey,

7 Man. R. 489; Re Crow, 1 L.J.N.S. 302; Graham v. McArthur,
25 U.C.R. 478; or that the justice's jurisdiction had been ousted:

R. v. Salop (Jus.K 2 K. & E. 386; or that the justice is disqual-

ified by interest: Wakefield v. West R. Ry. Co., L.R. 1 Q.B. 84.

Waiver must be an intentional act, with knowledge: Darnley
V. h. C. & D. Ry., L.R. 2 H.L. 43; Re Marsden. 26 Ch. D. 784.

For instance, the objection that the justice was di'iqualified

is not waiveti unless the party was aware of th' jsqualifica-

tjon : Lanca.ster v. Heaton, 8 El. t B. 952 : R. v Ca.nbridK*, 27

LJ.M.C. 166; R. v. Aberdare, 14 Q.B. 852.

A party who objects to tb*" jurisdiction, does not waive it

by taking part in the proceedin«» subject to objection : Re Brazill

V. Johns, 24 OR. 209 : Blake v. B*wh. 1 ¥.x D. 320 . Emeris v.

Woodward, 43 Ch. D. 185; Hamlyn v Betterley. « (^.B U. 63;
R. V. Nutt (S.C.N.S.). 3 Can. Cr. Cas. 184; see Parquharson v.

Morgan (1894), 1 Q.B. 552.

For definition of '*waiver". of irregularities in proceedings
before justices, and the reason for the nile, see f'airncross v.

liorinier, 3 Maeq. H.L. 829; Douglass' Summary Procedure, 14.
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CHAPTER XII.

Preliwnary ENgUIBIES.

Proeednra Before the Jutiee or Xtgiitnte.
Thi' Kinjf. m the ri'pri-si'ntative of law and ordrr in the com-

munity, is naini'd a» the prosecutor in all proceedings for infrac-
tions of the criminal law: and by virtue of the authority vested
in magistrates and justices of the peace by the Royal Commission,
by which they are appointed, and the statutes to which refer-
ence has been made in the foregoing pagra, they are to deal
with all charges of such infractions laid before them, in the
manncT which will be now described. Such charges are of
two clas.ses, viz. :

—

1. hidiclablr Offcncca.

Those which are designated in the particular statutes relat-
mg to thcnj. as "indictable" offences; or for which it is stated
that the offender may he "prosecuted by indictment." In such
cases it is the duty of a justice of the peace or magistrate to
hold a "preliminary enquiry," with a view of ascertaining
whether there is a proper case to be sent for indictment and
trial by a higher court.

An alphabetical list of many indictable offences is given at
the end of the present chapter; and the procedure in such
eniiniry will be considered in this present chapter.
2. Summary Convictions Cases.

Those in which oni' or more justices, as the particular statute
requires, have authority to convict and punish the offender:
Code 70fi, see. post, at the end of Chapter XHI., for an alpha-
betical list of such offences; and the procedure is given in
Chapter XIII.

Trials nf Indictable. Offences by "Magistrates."
Hut in a'iilition to the foregoing, an extraordinary juris-

diction is confi.ricd upon certain officials who come under the
designation ' r:,airistrates, " as defined by Code 771, to hold
summary trials in certain indictable offences. This jurisdiction
is fully discussed, ante p. 198 et seq.- and the procedure
in such eases will be explained in Chapter XIV. post.
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A justice has no authority to convict and punish a person
for an inUietabte offence, and can only hold a preliniinnry
enquiry with the view of a commitment for trial.

Blank forms of the proccedines in all criminal cases, an' sup.
plied to justices iiud magistrates on application, by the clerk of
the peace nf the county: R.S.O. eh. 96, sec. 8.

In nil easi's of serious indictable offences, the justice should
at once conirnunieate with the Crown Attorney, niid act under
his advice

; and in nil matters, he is entitled to the advice and
nssistiince iif the Crown Attorney, upon application to him: R.
S.O. eh. 96. sec. 6.

1. Preliminary Enqnirin in Indictable OSencei.

Till' pnK'eedinus are prescribed by sec. 6.i3, rt acq., of the
Criminal Code of Canada.

Information.

The first Htep to be taken by the justice is to receive a written
information.

Who Hay Lay an Information.

.Anyone who, upon reasonable or proh.a})le grounds, believes

that any person has committed an indic'table offence, may
lay an information, in writinu and under oath, before a justice

of the peace having territorial jurisdietittn (its described ante

p. 188). in respect to such offence: Code 6i>4: R. v. St. Louis, 1

Can. Cr. Cas. 141.

Porm and Eiientiali of Information.

The information may be in the Form .1, in the schedule to

the Criminal Code, or to the like effect: Code 654 (2). The
information must, as required by this section, be in writing
(which includes siprnature by the coiriplainant and justice),

and under oath: Code 654; or it may be affirmed if the com-
plainant, on the ground of conscientious scruples, objects to

taking an oath: Can. Ev. Act, R.S.C. ch. 145, sec. 14.

The form of oath is: "Vou sware that this information Is true: So help
you God."

If an affirmation is administered instead of an oath, the form
prescribed by the Can. Ev. Act, E.S.C. ch. 145, sec. 15, is as fol-

lows :

—

I
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2-10 PRELIUINARY ENQUIRIES.

"I, A.B. (name) do solemnly afBrm" that this information is true.

An information for an indictable offence, must be sworn or

affirmed before a summons or warrant of arrest can legally

be issued by the justice, who would be liable to an action for

damages, if he issues a warrant and the defendant is arrested

without a valid information: Friel v. Ferguson, 15 U.C.C.P.

584; McGuiness v. DeFoe, 27 O.R. 117, 23 A.R. 704; R. v. Mc-
Donald, 3 Can. Cr. Cas. 287.

The essentials of a valid information are: a statement of

the date when the infqmiation was laid; the place where laid; the

name or names of the justice or justices before whom it is

laid ; a description of the charge or offence, with date and place

when and where committed: signature of the complainant; the

jurat, or statement of its being sworn or affirmed; and the

signature of the justice to th^ latter.

Description of the Offence.

The nature and essential particulars of the offence should

be set out carefully in the information and process; but Code

723(3), 852, provide that it is sufficient if the offence is stated

in the words of the statute relating to it: R. v. France, 1 Can.

Cr. Cas. 321 ; and see examples in Form 64 to the Cr. Code.

In the alphabetical synopsis of offences at the end of this

chapter, forms of various charges are given, which may be

used in the information and other proceedings. The charge

should contain so much detail of the circumstances of the alleged

offence as is sufficient to give the accused reasonable information

of the matter to be proved against him and to identify the

transaction; but the absence of such details will not vitiate the

proceedings : Code 853.

The examples or forms of statements of charges given in

Code Form 64 are not only sufficient for the particular offences

slated : but are examples of the manner in which other offences

may be sufficiently stated: R. v. Skelton, 4 Can. Cr. Cas. 467;

and the effect of Code 852, 853 is to validate the particular

form of statement of the offence, not only in an indictment but

also, a fortiori, in all prior proceedings : R. v. George. 5 Can. Cr.

Cas. 469 ; R. v. Coolen, 8 Can. Cr. Cas. 157 ; R. v. Cameron, 2

Can. Cr. Cas. 173.

Code 852, 853, do not make valid, however, a statement which

does not contain a description of facts sufficient to constitute
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a oi-iminal nltVnci': 1. v. (iixifUVIlow, 10 Can. Cr. Cas. 427. A
ch-.rge not in tlic wi.rils of thi- statute, but otluT»ise sufflcifntly
describing the offence, is valid: R. v. Weir, 3 Can. Cr. Cas
102.

A form of charge allcsiiug an act to have been "unlawfully"
committed does not sufficiently charge the offence of "wilfully"
doing it: Ex p. O'Shaunessy, 8 Can. Cr. Cas. 1.38; R. v. Topper,
11 Can. Cr. Cas. 199. The information must state the date of
the offence or such reference to the time when it was committed,
as will shew that the prosecution was begun within the time
limited by law for so doing: R. v. Breen, 8 C.;n. Cr. Cas. 146-
R. V. Houtillier, 8 Can. Cr. Cas. 82.

A charge of wilfully or unlawfully damaging property
must state the property damaged, and by what means and in
what respect such damage was done : Re Donnelly, 20 U.C.C. P.
165: R. V. Spain, 18 O.R. 385, and whether it was real or per-
sonal property, stating what: R. v. Caswell, 20 U.C.C. P. 275;
Smith V. Moody (1903), 1 K.B. 56. A charge that a person is

a loose, idle person, and a vagrant, (without stating in respect
of which of the various things in Code 238, the offence of
vagrancy consists), the defendant was guilty, is insufficient: R.
V. McCormack, 7 Can. Cr. Cas. 135: R. v. Keeping, 4 Can. Cr.
Cas. 494, 498; or a charge of using profane language in a
public place, without setting out the language used: R. v. Smith
2 Can. Cr. Cas. 485.

A charge of attempting to steal from the person of an un-
known person, the property jf the latter, is good without stat-
ing the name of the unknown person or describing the property

;

R. v. Taylor, 5 Can. Cr. Cas. 89. For other examples se.. R. 'v
Beckwith, 7 Can. Cr. Cas. 450; R. v. Morgan, 5 Can. Cr. Cas.
63; R. V. Thompson. 4 Can. Cr. Cas. 265; R. v. Revmilds 11
Can. Cr. Cas. 312 ; R. v. Wright, 11 Can. Cr. Cas. 221 ; R. v.
Whiffin, 4 Can. Cr. Cas. 141. It is not necessary to state
that the offence was "against the form of the statute ; or against
the peace of our Sovereign Lord the King." i-te. : ?{. v
Doyle, 2 Can. Cr. Cas. 335; R. v. Weir, 3 Can. Cr. Cas. 499:
Taschereau 's Cr. Code 675.

But, in case the information does not disclose sufficient facts
to enable the defendant to make his defence, he mav he entitled
to particulars: Code 723 (2) ; or, if there are good reasons for
withholding particulars, in the beginning of the case, reasonable
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Opportunity will be given afterwards to the defendant to meet the

case made by the evidence for the prosecution : see post p. 257.

Information to Contain one Offence only.

Code 853 (3). See forms, post.

To charge that the accused person "procured or attempted

to procure," etc., is to state two distinct offences in the alter-

native: R. V. Gibbons, 2 Can. Cr. Cas. 302.

A charge of attempting to compound an offence "with a

view of stopping or having the charge dismissed," is for two

distinct offences: R. v. Mabey, 37 U.C.R. 248; R, v. Haggard,
30 U.C.R. 152.

But a charge of stealing *

' in or from '

' a building, is a charge

of one offence committed in alternate ways, and is valid : R. v.

White, 4 Can. Cr. Cas. 430.

Against whom Information Hay be Laid.

Any number of accused persons who have been jointly con-

cerned in committing an offence, whether as principal or as

accessories after the offence was committed, or as abettors in it,

may be joined in one information: Code 69; but separate in-

formation may be laid against each offender: Paley on Convic-

tions, 8th ed. 85.

Corporations.

Cannot be made subjects of a preliminary enquiry before a

justice: R. v. T. Eaton Co., 2 Can. Cr. Cas. 252; R. v. Toronto

Ry. Co., 10 Can. Cr. Cas. 106 ; Union Colliery Co. v. The Queen,

31 S.C.R. 81, 4 Can. Cr. Cas. 400 ; but may be prosecuted before

a justice in cases within his summary jurisdiction : see post :

summary convictions.

Tnitices Hnit Beceivj Informationi.

A justice cannot refuse to receive an information from any
person who offers to make oath or affirmation to the commission

of an indictable offence against the law, over which the justice

has territorial jurisdiction. It is a breach of the justice's oath

of office for him to so refuse; and if he does, he is liable to be

compelled by a mandamus from the High Court of Justice: R. v.

Richards, 20 L.J.Q.B. 352; Re Monmouth, L.R. 5 Q.B. 251; and



PUELIHINABT EMQUIRUS. 243

he may even be prosecuted for neglect of duty in office : R. v.

Penney, 5 C. & P. 254; R. v. Kennet, 5 C. & P. 282.

Search Wirnuiti, Oenerally.

When an information has been taken, the next matter for con-
sideration may be, whether a search warrant should be issued.
The common law right of search, which only applied to stolen
goods, has been greatly extended by section 629 of the Criminal
Code

;
and it is expedient in many classes of cases, to have search

warrants issued. This may be done either to recover stolen pro-
perty

I

or to secure the implements which have been used in the
commission of crime ; or to obtain possession of anything which
has been the subject of an offence, or which may afford evidence
to bring it home to the guilty party : Code 629.

The sections of the Criminal Code relating to search warrants
are 629 to 643; and the form of information is Form I. to the
Criminal Code. The form of search warrant is Xo. 2. Forms of
material to be filled in these forms are given in the synopsis of
indictable offences, post, under "Search Warrants."

The particular place where the search is to be made must
be definitely stated and described in the information and search
v;arrant:McLeodv. Campbell ' X.S.R. 458. Enclosed grounds
constitute a "place" within • words of the statute, no matter
how extensive they may be, and even if not roofed in: East-
wood v. Miller, L.R. 9 Q.B. 440; R. v. McGarry, 24 O.R. 52;
and it must be stated that a criminal offence has been committed,
and what it is; and that the things to be searched for relate
thereto as above mentioned, and that there are reasonable
groui.ds (stating clearly what such grounds are) for believing
the things are in the place stated.

Searching in Another County.

A search warrant cannot be issued authorizing a search in
another county ; but a warrant may be issued there by a justice

for such county where articles liable to be searched for are rea-
sonably suspected to be. Goods seized under search warrant
cannot be taken out of the county where they are seized ; Hoover
V. Craig, 12 A S. 72

; but are to be taken to the justice who issued
the warrant under which they are seized, and he is to deal with
them in the way described in Code 631.

i
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Orounds for luuing Search Warrant :

The information for a search warrant must not merely state

that the informant has reasonable and probable grounds for

the issuing of a search warrant but must state clearly what those

grounds are, and if no grounds, which would be reasonably

sufficient to satisfy the justice, are stated, the search warrant

will be quashed on application to a superior court: R. v. Kehr,

H Can. Cr. Cas. 52. Tbe justice or magistrate, in granting a

search warrant, is exercising a judicial authority and discretion,

and must see that the facts alleged and set out in the information

are sufficient to justify him in a breach of the inviolability of

a man's house by authorizing a constable to enter therein to

make a search: R. v. Walker, 13 O.R. at p. 95; R. v. Townsend,

11 Can. Cr. Cas. 115.

It is the "justice" who must be "satisfied" by information

that there is reasonable ground for believing the matters stated

in Code 629, before he issues the warrant.

Executing Search Warrant.

A search warrant can only be executed by day; unless the

justice by the warrant authorizes its execution by night: Code
6:^0; and that should onlj be done upon the ground of urgent

nerossity.

The officer must have the w.ir-.ant with him when making
the search; and must prodn'-o it .1 required: Douglas 309. He
may, if necessary, break open outer or inner doors: Douglas

309. But should only do so in case of extreme necessity, and

after demanding admittance, giving notice to those within that

he has a legal warrant and is an officer : Foster 137. It is not

necessary that the search warrant should specify in detail the

exact goods for which search is to be made: Jones v. German,

(1897), 1 Q.B. 370. But a description of them, as well

as a statement of the offence in respect of which the search

is made, is required by Form No. 2 Cr. Code. The officer

should take some one with him to indentify the goods or

things searched for: and the constable should satisfy himself

that they are so: Hamilton v. Calder, 23 N.B.R. 373.

Disqualification of Constables.

A constable who laid the information on which a search war-

rant, or warrant of arrest, is issued is not disqualified from ex-
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cciitiiig it, in proceedings under the Criminal Code; Gaul v.

Township of Klliee, f> Can. Cr. Cas. 1 ; E. v. Ileflernan, 13 O.K.
616; though it was held in New Brunswick thai a constable is

disfiualified for executing a search warrant, for liquor alleged
to be kept contrary to the Canada Temperance Act, which was
issued on the constable's own information. If the constable has
any personal or pecuniary interest to serve in the natter, and
i.-* not acting in a purely official capacity, he is disqualified
from acting as constable in executing any warrant in a case in

which he has laid the information: but n' otherwise: Gaul v.

Township of Klliee. 6 Can. Cr. Cas. p. 19 and eases there cited,

and at the end of that ease.

Search for Weapons or Liquor near FsUio Worki.

As to the authority and procedure to search for weapons or
liquors in proclaimed districts near public works and the for-

feiture of same, and conviction of offender: see Code 142-154,
610-618.

I'h

Search for Gold or Silver ore.

"Which has been unlawfully deposited in any place, or held

by any person contrary to law, see Code 637.

Search for Timber, Lumber, etc.,

improperly detained: Code 638.

Search for Liquors, near Hii Kajeity'i Shipi.

Code 639.

Search for Woman or Oirl.

Enticed into a house of ill-fame : Code 640.

Search in Oaming Honse.

Or any place where a lottery is being carried on, or lottery

tickets being sold ; and seizure of money, etc. ; and destruction

of devices: Code 641, 642.

Search for Vagrant,

Harboured or concealed in any disorderly house, or tavern or
boarding bouse : Code 643, 238.
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lumiiK ftnd Xzeonti&K of Setroh Wamuit on Sunday,

All warrants including search warrants issued under the

Criminal Code, may be issued and executed on a Sunday or

statutory holiday: Code 661 (3),

Search Without a Warrant.

A constable or peace oflflcer has authority to search without ft

warrant for public stores which have been stolen, if he is deputed

to do so by any public department : Code 636 ; for timber or lum-

ber, etc., improperly detained: Code 638; under the Ontario

Liquor License Act; R.S.O. ch. 254, sees. 130-133; under Code
544, 545 respecting the unloading of cattle during a journey for

rest and food.

Considering the Information.

Upon receiving an information charging an indictable offence,

the next duty of a justice is "to hear and consider the allega-

tions of the complainant"; and to carefully question him, and
if necessary any of the witnesses, touching the facts and reasons

for suspecting and believing the defendant to have committed

the offence complained of. If upon these facts the justice is of

opinion that a case is made out for so doing, he may issue either

a summons or a warrant of arrest, against the party charged

:

Code 655. But the mere bald statement in an information,

even under oath, by any person, that he believes a criminal

offence to have been committed by the accused, without any
facts or reasons being given to the justice to warrant such belief,

and to satisfy him that such facta are sufficient, (' ^ not author-

ize him in issuing process: Ex p. Boyce, 24 .B.R. 353. A
justice who issues a warrant of arrest even upon a sworn inform-

ation, without enquiring at all into the grounds which the com-

plainant has for making the charge, and whether these are

sufficient, so that he may be able to exercise a wise discretion

in the matter, thereby sets at naught the requirements of Code

655, which authorizes him to issue the process, only '*if on hear-

ing .-.negations of the complainant he is of opinion that a case

for so doing is made out," and the justice who so recklessly

issues process by which a man's liberty is taken away, may be

liable to an action for damages for so doir :. if it turns out that

the proceedings were not based upon any reasonable or probable

grounds whatever: Murfina v. Sanve, 6 Can. Cr. Cas. 275; Ex
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p. Boyce, 24 N.B.R. 333; R. v. Lizotte, 10 Can. Cr. Cas. 316;
Ex p. Coffoii, 11 Can. Cr. Caa. 48; and ca-ses there cited:

n. V. ToB-nsend, Xo. 2, 11 Can. Cr. Cas. 115. It was held in the

latter cases that the information itself should shew the i;rounds
for proceeding; see also Re Dickey, 8 Can. Cr. Cas 321. But
if the justice really enquires into the grounds, and hears the
facts, and exercises hi.^ discretion, and then issues the process,

his so doing is a judicial act: R. v, Kttinger, 3 Can. Cr. Cns.

387; and no officer, exercising a judicial act, is responsible for

any error of judgment, no matter how erroneous it may be.

Before issuing process a justice should particularly enquire
into all the matters referred to in Chapter IX., ante.

Sunday.

An information, being a ministerial act, may be taken on
Sunday: See ante p. 213. And a warrant to arrest may be issued

on Sunday: Code 661(3), but a summons cannot be issued on
Sunday, it not being a ministerial, but judicial, act and not
allowed by Code 661(3).

Whether SuaimoBi oi Wairant to be Inned.
The question whether a warrant to arrest the offender should

be issued in the first instance, or whether a summons will suffice,

is a matter for the justice's discretion; and he should include
this question when "considering the information" as described.

ante. lie will be guided by the nature of the offence, the general

character of the defendant, and whether he is a known resident;

keeping in view the consideraii'in that the only object is to secure

the presence of the accused to answer the charge. Unless the

charge is a serious one, a warrant must not be issued if a sum-
mons will suffice: O'Brien v. Brabner, 78 Eng. L.T. 409. But
upon a serious charge, a warrant should always be issued no
matter who the accused may be. The summons or warrant
must be issued by the justice who took the information ; no other
has authority to do so ; Code 654.

The Inning of the Warrant of Arrest,

Its form, what it is to contain, etc.. are set forth in Code 659,

660. The form is given ei the end of the Criminal Code—Form
6. All blanks, including the name or description of the defend-
ant, must be filled in, before the justice issues it, "No warrant

! 1
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shiill he issiii'd in blank" is tlie salutary provisiim of the law in

t'otlf Gyj (2). preventing the |>ossibility of the recurrence of

the ttrotiH abuse!* which at one time prevailed by means of blank

warrants.

The warnuit niunt be untler the hand and seal of the justiee;

iind may be direeted to one (by name), or to all, of the eon-

stnbies of the county, without namini; any of them; Code 660.

If the iiame of the offender ia unknown the warrant must so

state, and a description of him must be jriven in it instead of

the name.

The warrant never runs out, but is in force for any length

of time until executed: and it need not be returnable at any

particular time: Code 660 (3).

Summoni Instead of Wairant.

If a summons is issued, its form and contents are provided

by Code 658. The form is given in the schedule of forms in the

Criminal Code—Form 5. The time and place where the accused

is to appear must be mentioned ; and the place should be a con-

venient one, reasonably near to where the defendant resides or is

at the time. He ought not in any case to be unnecessarily

brought, either by summons or warrant, a long distance from

home. It would be an abuse of the justice's authority to cause

such to be done: and a defendant may be unjustly inconven-

ienced, or even prevented from getting bail when far from his

friends. Rut the jurisdiction of the justice extends to all parts

of the county, and prohibition will not lie against his proceed-

ings on this ground : R. v. Chapman, 1 Can. Cr. Cas. 81.

The summons must give a reasonable time for the defendant

to appear: Re Smith, L.R. 10 Q.B. 604; R. v. Langford, 15 O.R.

at p. 53, in which it was held that a summons requiring the de-

fendant to appear immediately, or on the same day, is irregular.

Service on the same day on which the defendant was to appear,

or late on the previous evening, is not sufficient, and is an excess

of jurisdiction : Ex p. Cowan, 9 Can. Cr. Cas. 457.

Service of Sammons.

It must be served by a constable or other peace officer : Code

658 (4). Who are peace officers is described in Code 2 (26). The

summons is to be served :

—
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1. PiMMinully ii|»iri the person tr. .vhom it is aildrrasfd, by
deliviTintr a iluplit- •!., or iu/)i/: R. v Chandler, U East. 2B7-
Code t),")8 (4).

'i. Ur "if he ei— mt eoiivenieiitly be ni.t with." it may lie

left for him at lii< msI ur iiiiist usual place of abode, with snnie
iinnate appaieiitly not undir Iti years old: Code (158 (4).

It IS not iieeessnry to uive positive proof that the person with
whom it was left was aetually an inmate; it is suftieieiit if the
person was apparently ar inmate {e.g.. a done stie .servant
there): R. v. Chnn.ller. 14 East 207 liut it must be proved
that some reasonable -irort was made to serve the aeeus"d per-
sorally: and when the summons was served upon an adult at
the defendant residence, but there was no j.roof whateviT that
sueh person w, s really an inmate, or that any efTort had been
made to serve t.ie defendant personally, it was held to be insiiffl.
eient: Re Barron. 4 Can. Cr. Ca.s. 465'; R. v. Carrigau. 17 C.L.T.

The constable must state to the person served for the accused,
what the natui? of the summons is. and who it is for- Ex n
Sndth, ,39 J.P. fiU.

' '

'

Procednre on Default of Appearance on Snmmoni.
If the accused, after due .se . ., does not attend, or if the

constable cannot serve the sumn. js in any of the ways mention-
ed above, the constable will at the time and place appointed for
the hearing be sworn as a witness and his evidence will be taken,m writing and signed by him and the justice in the way evi-
dence is usually taken (see post), shewing that the summons was
duly served, or that it cannot be served, stating what efforts the
constable has made, and why he cannot eileet service; or an
affidavit of the constable may be drawn up and sworn to to the
same effect : Code 658 (5)

An afBdavit that the constable served the accused by deliver-
ing to and leaving the same with the wife of the accused for him
(naming the accused) at his most usual place of abode, naming it
and shewing he efforts to effect personal service, was held to be
sufficient service and proof; R. v. McAuley. H O.R. 643.

The time when service was made must oe shewn ; and proof
that the summons was served the previous day without proving
the hour of service and the distance froi.i the place of hearing,
is not sufBcient proof of service at a reasomble time before the

Mi!
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hearing: Re O'Brien, 10 Can. Cr. Cai. 142; and notea at 10

Can. Cr. Ca». p. 135. But it wa« held in B. v. Craig, 10 Can.

Cr. Ca«. 249 ; that even if the service was made late the previous

night, the defendant cannot ignore the service, but should apply

for an adjournment

Wairant of Anrtit on Defanlt

Upon due proof of service of the summons, and the accused

not appearing, or if the affidavit or evidence of the constable

shews that the summons cannot be served, the justice is to issue

a warrant to arrest the accused: Code 660 (5)—Form 7.

In case of necec'Uy, (as where it appears that after a sum-

mons has been isaut- or served, the accused is about to abscond,

or that there is reasonable ground to apprehend that he may do

so), a warrant of arrest, as in the first instance, may be issued,

either before or after the time mentioned in the summons for his

appearance: Code 660 (4). Form 6 above mentioned.

The justice cannot proceed with a preliminary enquiry in the

oase of an indictable offence in the absence of the accused, even

if he has been served with a summons, or even if a solicitor ap-

pears for him and offers to waive the defendant's personal at-

tendance ; he must be brouuht personally before the justice, and

must be personally present at all the proceedings.

Execution of Wairanti.

A warrant of arrest may be executed in the same county
;
or

in an adjoining county or territory within seven miles of the

boundary, without being "backed" or endorsed in the latter

county, in the case of "fresh pursuit": Code 666 (1). "Fresh

pursuit" means that if the constable is pursuing the accused and

the latter, during such pursuit, escapes beyond the boundary,

the constable may follow him and arrest him within seven miles

of the boundary. The seven miles are commuted in a straight

line from the boundary: Mouflet v. Cole, L.R. 8 Exih. 32; see

also R. V. Saffron Waldren, 9 Q.B. 77.

A warrant can only be executed by the constable, or one of

a class of constables, to whom it is directed : Code 661 (2) ;
as,

for instance, where it is directed to any or all of the constables

of the county f Huron, it must be executed by one of them:

Symonds v. Curtz, 16 Cox 726. A constable after making an

arrest is entitled, without any warrant, to place his prisoner in
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any lockup or gaol until he can take him before a justice:
MoKellar v. McFarland, 1 U.C.C.P. 457: Cmle 20 (2): K.S.C.
ch. 148, sec. 3S. A« to when a constable is disqualified from
executing a warrant isaued on his own information, lee ante p. 244.

Anest on Snndty.

The warrant may hi' issued and executnl on Sunday, or
other holiday

: Code 661 (H) ; and by night or day: 4 Russell 110.

Breaking Open Doon.
The constable may break open an outer or inner door, or both,

of any place where the accused is suspected to be, for the purpose
of making the arrest. But before breaking open by force, he
must make a reasonable demand of admittanc- and explain who
he is, and his business there. An outer door should only be
broken open in a case of necessity, when an immediate ari-e»t
is requisite; 1 Burns' Justice !75; and when there are reason-
able grounds to believe tha- le defendant is secreted in the
premises.

Arreit Withont • Warrut.
£ e Code 646. 652, for cases in which arr its may be made

without a warrant.

What AmoBnti to Amit.
Mere words do not constitute an arrest; the constable must

place his hand on the person to be arrested, or otherwise restrain
his liberty: 1 Burns' Justice 275. But this may be waived: and
if the accused examines the warrant and agrees to go with the
constable

;
or if he so agrees on being told by the constable that

he has a warrant for his arrest, it is complete.
It is the constable's duty to have the warrant with him and

produce it if required : Code 40. And when practicable be shouW
give notice of the cause of arrest: Code 40 (2) ; and should serve
the accused with a copy of the warrant, which the justice is re-

quired to furnish for that purpose: Code 711.

The omission of these details will not invalidate the arrest,
however: Ex p. Lutz, 27 N.S.R. 4<ll ; but may become a factor in
considering the question of the amount of force which was neces-
sary and proper to be used in effecting the arrest, if resisted:
Code 40 (3).
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"Backing" or Indoning Wamntj.
, . , u

If tlio accused caniKit be found in the county in which the

warrant was issued, the constable may take it before a justice m
any other county or district in Canada, where the accused is sus-

Iiect«d to be, and have it endorsed as follows; Code 662. the

constabi,. is to be sworn l>y the latter justice in the usual way,

and his evidence taken shewing that he was present and saw the

warrant signed by the justice who issued it. Upon receiving

such evidence an indorsement is to be made upon the warrant or

annetcd to it in Form 8 to the Criminal Code. The warrant so

"backed" may then be executed by the constable who brought it,

or by any other constable, either of the county where the sum-

mons was issued, or of that where it was so "backed": Code

662 (2). The same process may be repeated in other counties in

cnv part of Canada where the accused is supposed to be: Code

662 An arrest made in another county than that in which it vas

issued, before beinR "backed" is unlawful, even >« 'he warrant

is afterwards duly "backed": Southwick v. Hare, 24 O.R. 528;

and the accused may lawfully resist an arrest under an unbacked

warrant: R. v. Crumpton (1880), 5 Q.B.D. 3il, cited in R. v.

Whitesides, 8 O.L.R. 625.

What Force May be Vni in Making Arrert.

An officer lawfully executing any warrant or process, or

making any arrest, and everyone lawfully assisting him, is justi-

fied or protected from criminal responsibility, in using such

force as may be necessary to overcome any force used in resisting

such execution or arrest, unless the process or warrant can be

executed or the arrest effected by reasonable means in a less

violent manner : Code 39.

Where his authority to arrest is resisted the officer may

repel force by force, and will be justified, even if death should

be the consequence: yet he will be responsible if he comes to

extremities without neces.sity: 3 Russell, 6th ed. 130; Arch.

22nd ed 778. And so an officer, or anyone assisting him, is

likewise justified, if the person takes to flight to avoid arrest,

in using such force as may be necessary to prevent an escape

by such flight, unless such escape can be prevented by reason-

able means in a less violent manner: Code 41.

Where a person guilty of a serious offence, such aa would

formerly constitute a felony, flies from justice and is killed
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by the officer in pursuit, the hoinidde is justifiable if the
offender eould not be otherwise overtaken ; but not if the offence
was one which would have been formerly classified as a mis-
demeanor: 3 Russ., 130; Arch., 779.

The provisions of Code 39 also apply to cases when the
arrest may lawfully be made -without a wurratit. by a private
person; provided that such force is neither intended, nor likely,

to cause death or grievous bodily harm : Code 42 ; and Code 43
also extends the provisions of Code 39, so as to include other
persons than peace officers, provided that the necessary force

which may be used is neither intended, nor likely, to cause
grievous bodily harm.

Everyone who has lawfully arrested a person for any offence
for which he may be arrested without a warrant, is protected
from criminal responsibility in using such force to prevent his

rescue or escape, as the person making the arrest believes, upon
reasonable grounds, to be necessary for that purpose : Code 44

;

and the same provision-; are made applicable, by Code 45, to

cases of arrest under a warrant for an offence other than that
for which the offender may be arrested without a warrant: pro-

vided the force used to prevent the rescue or escape is neither

intended, nor likely, to cause grievous bodily harm.
Everyone making an arrest, with or without a warrant, must

give notice of the process or warrant under which he is making
the arrest, or of the cause of the arrest; and if arresting under
a warrant, must have it with him and produce it if demanded.
But the failure to do so is no justification for resistance by the

person being arrested, nor does it invalidate the arrest, but will

be a factor in any question which may arise as to whether the

arrest might have been made in a less violent manner: Code
40 (3).

! I'!

Treatment of Prisoner on Arrest.

Upon effcetiug an arrest for an indictable or other serious

charge, the constable should, as a general rule, at onee search

the person of the prisoner, and take from him any weapons
ond anything which it might be unsafe to leave with him. and
anything which possibly may be in any way connected with the

offence charged. Rut the prisoner's money or any other ,irop-

crty (unless it may possibly be connected with the offenee)

ought not to be unnecessarily taken away from him. It may be
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very important to him to have the means of carrying on hia

defence: E. v. O'Donnell, 7 C. & P. 138; B. v. Kinsey, 7 C. & P.

447; E. V. Jonea, 6 C. & P. 343; E. v. Burgess, 7 C. & P. 488;

Dillon v. O'Brien, L.R. 20 Ir. 300. See also R. v. Boulton, 12

Cox C.C. 95; Agnew v. Jobaon, 13 Cox C.C. 625; Gordon v.

Deniaon, 24 O.R. 576, 586, 605; 22 A.R. 315, 325; E. v. Bass, 2

C. & K. 822.

It would be a trespass for a constable to search a person

arrested on a trivial charge: Bessell v. Wilson, 17 J.P. 52; and

there is no authority to search a witness arrested for non-at-

tendance on a summons : Gordon v. Denison, supra.

If a constable improperly deprives a prisoner of hia property

an application may be made to the justice for its restoration,

which on hearing all the parties concerned, he should order, if

it appears just. If the property is clearly not the produce or

evidence of the crime to be investigated, or of any other crime,

and is not such as it is unlawful for the prisoner to have upon

his person on the public streets, if he is arrested there; and is

not of such a nature that it will be unsafe to allow him to retain

it, it ought to be restored: R. v. Bamett, 3 C. & P. 600; R. v.

Frost, 9 C. & P. 129.

If the justice refuses to restore to the prisoner, property

which ought not to be taken from him, an application may be

made to the High Court for an order for such restoration: Ex

p. McMichael, 7 Can. Cr. Cas. 549.

HandonfSng.

A prisoner arrested for a trifling offence should not be

handcuffed especially a known resident in the community. No

one should be handcuffed, unless from the nature of the offence,

and the prisoner's supposed character, or for violent resistance

to arrest or attempt to escape, or for some other sufflcient rea-

son, the constable has reasonable apprehension that the prisoner

would otherwise escape, or that there is danger that he might do

so. Except on some sufficient grounds, there is no justification

for handcuffing a prisoner. There must be some good reason

for that degree of violence and restraint: Wright v. Court, 4

B. & C. 596; Griffin v. Coleman. 4 H. & N. 265; Hamilton v.

Massie, 18 O.R. 585; Addison on Torts, 660; R. v. Taylor, 59 J.P.

393.
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The accused should be treated in a manner consistent with
his possible innocence; having careful regard, however, to what
is necessary for his safe custody, and the elucidation of the
charge against him. Unnecessarily hustling and haling any
prisoner, and especially a possibly innocent man, along the
public streets, as well as other unnecessarily harsh treatment,
is a trespass and an assault The law bearing upon the subject
of the treatment of a prisoner, is fully discussed in the following
authorities: Leigh v. Cole, 6 Cox C.C. 329; B. v. O'Donnell, 7
C. & P. 138; R. V. Kiusey, 7 C. & P. 447; Gordon v. Denison,
22 A.E. p. 326; Russell on Crimes, vol. 3 (6th ed.) 329.

Constable's Doty on Kaking Aireit.

Upon effecting an arrest under a warrant, either in the
county of the justice who issued it, or elsewhere, it is tho duty
of the constable, as soon as practicable, to bring the accused be-
fore the justice who is.sued the warrant, or some other justice of
the same county: Code 662 (2) ; whether in the province where
the arrest took place, or "in any part of Canada": Code 662;
R. v. Gillespie, 1 Can. Cr. Gas. 551.

But if the prosecutor or some of his witnesses are in the
county where the arrest took place, and if the justice who backed
the warrant directs that the accused be brought before himself,
or some other justice for the same county, and if the arrest and
the offence both took place in the same province (but not other-
wise) the justice is authorized to make such direction, and it will
be the duty of the constable to comply with it; and the justice
who backed the warrant, or any other justice for the same
count,v, may then proceed with the case, as if the warrant had
originally been is,sued by himself: Code 663.

Froceedingi on Appearance of Aconaed.

Note that the summons or warrant can only be issued by the
justice who took the information ; but by his direction or consent
{not otherwise) all further proceedings subsequent to issuing the
process, may be taken by any other justice having territorial
jurisdiction : Code 655, 660, 680.

When the accused appears, whether voluntarily or upon
summons or under arrest, or while in custody for the same or any
other offence, the justice is authorized to proceed to enquire
into any matters charged against him: Code 668. The justice

^
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must State to the accused what the charge is, and proceed with

the enquiry; or he may postpone it to another time if sufficient

reasons are given.

Ohjectioni to Information or Warrant of Arrert.

A justice or magistrate has no right to issue a warrant

to apprehend a person accused of crime without first receiving

a sworn information; {aiile. p. 239,): but when the accused

appears or is brought before the justice, any objections tc

the validity of the information or warrant, cea.se +0 be of any

importance whatever. The information being required merely

to guide and give authority to the justice in issuing the wa.-rant

or summons, and the warrant being merely the means of pro-

curing the defendant's appearance, they have no bearing on the

case when these objects have been attained. Any irregularity

or defect in substance or in form, in the information, summons

or warrant, or any variance between the latter and the charge

stated in the information, or between them and the evidence

adduced, or even the entire absence of any information or pro-

cess or if the defendant has been illegally arrested without a

warrant; none of these things have then any effect on the pro-

ceedings before the justice, who is to proceed (without any

necessity to anend any information) to hear any charge what-

ever for an indictable offence within the justice's jurisdiction,

which may then be brought against the accused, whether it be

the charge mentioned in the information or any other charge

based even on wholly different facts; Code 668. 669; E. v.

Hughes, 4 Q.B.I). 614; the word "charged" jn Code 668 in no

wav involves a written information; and it is sufficient hat a

person (.hnrgod is brought before the justice somehow or other;

all that is necessary to the justice's jurisdiction is that, the person

bein" once before him, the crime with which the accused is

charged is within the jurisdiction of the justice; per Pollock,

B • Re Jtaltby 7 Q.B.D. 18; "when a defendant is actually

charged and appears before the j"-'ices, and they have jurisdic-

tion- and though the defendant may have neen brought before

the-n by illegal process; yet in as much as the justices have

jurisdiction, the adjudication cannot be disputed by objecting

to the arrest": Grey v. Commissioners of Customs, 48 J.P. 34>i;

R v:^Bvown (1895K 1 Q.B. 119; R, v. Clarke. 20 O.K. 642; R.

V. Stone, 23 O.R. 46; see also McGuinness v. Dafoe, 3 Can. Cr.
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Cas. 139; R. v. McLean, 5 Can. Cr. Cas. 537; R. v. Giberson, 4
Can. Cr. Cas. 537 ; P v. Doherty, 3 Can. Cr. Cas. 505 ; R. v.

ilason, 29 U.C.R. 431.

But if the charge taken up differs from that laid in the in-

formation the accused must be distinctly informed of its nature;
and it ought (though not necessary, but for expediency's sake)

to be formulated in writing for that purpose ; and if the accused

desires further time to prepare to meet it, such time must be
granted, the fullest opportunity being allowed him to do
SO; the accused being remanded to gaol or bailed, according to

the nature of the case: Code 670; Re Daisey Hopkins, 56 J.P.

263; R. V. Vrooman, 3 JIan. R. 509, referred to in 2 Can. Cr.

Cas. page 93; R. v. Bowman, 2 Can. Cr. Cas. 93; R. v. Doherty,
3 Can. Cr. Cas. 505.

It is to be carefully noted, however, that there are some spe-

cial cases which are exceptions to this general rule ; and that it

is necessary to refer to the particular clause or statute relating

to the off' ice, to see whether there is any special provision in this

regard. If such clause or statute requires, either expressly or by
necessary implication, that an information or process is a condi-

tion precedent to the justice's jurisdiction, it must be done. For
instance, in a case in which a particular statute, relating to a cer-

tain offence, provided that a summons against the party charged
must be served within a certain period after the offence was
alleged to have been committed, it was held that the service was
a condition precedent to jurisdiction in the case : Dixon v. Wells,

25 Q.B.D. 249.

Particulars of the Facts on Which the Charg;e is Founded,

May be ordered to be furnished to the accused, in any case:

R. V. Doherty, 3 Can. Cr. Cas. 505. The principle on which the

justice should act in ordering particulars is "to give such in-

formation as is sufficient to enable the defendant fairly to defend
himself; but on the other hand, not to fetter or embarrass the

prosecutor in the conduct of his case," or to prematurely disclose

the prosecutor's hand, and so enable the accused to make an
attempt to make away with evidence which he may have the

means of controlling : R. v. Hamilton, 7 C. & P. 448 ; R. v. Stapvl-

ton, 8 Cox C.C. 69; R. v. Rycroft. 6 Cox C.C. 76. If it shoiild

appear that giving particulars would in any way unfairly pre-

judice the prosecution and endanger the elueidatiim of the truth,

17—MAQ. MAN.

illm
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particularn should be denied; and instead of giving particulars,

further time may afterwards be given the defendant to meet the

facts disclosed in the evidence when it has been adduced by the

prosecution. On an application by defendant for particulars,

he should furnish an affidavit denying knowledge of the accusa-

tion ; B. V. Stapylton, above quoted.

FoBH or ArrwkVTi ftn Pasiicolus.

Tkt King T. CJ>.

, in the Countj ot

Canada. f
Province of Ontario. V

County of )

I, CD., ot the of

^otmtpation) make oath and eay:

—

I. That I am the above named defendant.
. ., , * »»..

8 That I am not aware what are the nature and parttculare of the

allegei offence charged againet me herein, or any of them, and do not

poMss eufflcient information regarding the charge to enable me to meet

3 That I am advlwd and believe that It i» neceesary to enable me to

defend myeelf againet the charge brought aminrt me, and to a fair hearing

thereof, that further particulars should be furnished me by the prosecutor,

id rcj^rd to the said charge.

Sworn before me at the

of in the County of

this day of , A.D. IM
(Signed) CJ>.

J.P. (or a commissioner, etc.).

Aljonmsienti and Bemuidi; Bail.

The justice may, at any stage of the hearing, adjourn it from

time to t me. as the interests of justice may require : Code 679 (c)

.

An ordinary remand is made by a warrant remanding the ac-

cused to gaol or lockup, according to Form 17 in the Criminal

Code. Or bail may be taken in a bailable case, with or without

sureties according to the nature of the matter: Form 18.. The

following cases are not bailable by justices, viz., offences punish-

able with death, and treason and all treasonable offences. In all

other cases the justice may on adjourning the case take bail as

above mentioned. In a case for a trifling oilence, and if the de-

fendant is a known resident of the locality, he may be allowed to

go at large pending the adjournment, upon his own recognizance

to appear, according to the above Form 18. If bail is taken, it

should be sufficient '.> ensure the defendant's appearance, but

must not be excessive. To impose excessive bail is practically to

refuse bail. If bail is taken, the proposed surety or suretie? may
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be examined on oath &a to their property and sufScieney, their
evidence being taken down and signed in the same way a* other
evidence in the case ; as to which see subsequent pages.

Respectable householders (not necessarily freeholders) may
be accepted as bail, if they possess sufficient property of any
kind in the province: Petersdorf on Bail, 506. If a person be-
coming bail for another should take security from the latter, he
will not be accepted as sufficient bail, no matter what property
he is possessed of: Con. Ex. & P. Co. v. Musgrovc (1900), 1 Ch.
37. Money may be deposited by the accused in place of sureties
if the justice sees fit to accept it:'Moyser v. Grey, Cro. Car. 446.

The justice should in a large measure be guided by the Crown
Attorney in the matter of bail, as he is in a position to have ful-
ler knowledge of the tacts of the case.

The remand must not be for more than "eight clear days" at
one time, the day following that of the remand being the first

day counted: Code 679 (c).

The term "clear days" means that the time is to be reckoned
exclusively of the day on which the remand is made and of the
day on which the case is to be again taken up : R. v. Aberdare, 14
Q.B. 854 ; Sams v. Toronto, 9 U.C.R. 181. If a Sunday inter-

venes it will be counted as one of the eight days: He Railway
Supply Co., 29 Ch. D. 204. A remand on the first day of the
month, for eight clear days, would mean until the tenth day of
the month.

Any number of such remands may be made (from time to

time) if the interests of justice so require: Code 679 (c) ; but
good grounds should be shewn for them : Connors v. Darling, 23
U.C.R. 547.

Short remands, not exceeding three clear days at one time,

may be verbally made remanding the accused into the charge of
the constable, who then becomes responsible for him, and raay
place him in a lock-up house, if there is a fit one in the locality

:

Code 679 (2).. A remand for more than three days must be by
warrant; and the accused must be personally present when it

is made : Re Sarrault, 9 Can. Cr. Cas. 448.

Applications by the Crown Attorney, or person representing
the Attorney-General, for remands, should generally be granted
upon his stating sufficient reasons for them. But some evidence
should be taken in the case within a reasonable time, justify!!^
the prosecution.

1''.

I M
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The defendant cannot be lawfully remanded in his absence;

he is entitled to be present personally throughout; and if a re-

mand is made in his absence ; or if a remand is made for longer

than 8 clear days at one time, the High Court will order his dis-

charge on habeas corpus as being illegally detained : Re Sarault,

9 Caa, Cr. Cas. 448. A. remand cannot be made in the magis-

trate's absence by his clerk; a magistrate or justice must make

the remand or adjournment: Pare v. Recorder of Montreal, 10

Can. Cr. Cas. 295.

If it is found expedient, e.g., if a witness is going away and

will be absent at the time fixed, or for any other reason, the

case ought to proceed earlier ; the accused, after being remanded

until a day stated, may be brought before the justice and the

hearing proceeded with on an earlier day : and the gaoler must

produce the prisoner on the justice's order: Code 680.

FOBU OF ObDEB.

To the Keep«r of the common gaol at County of

You are hereby required to have CD. now in your custody at ,

in the of on the day of A.D.

190 , at o'eloclc noon, before me to answer to the charge of

, upon which he was heretofore remanded by me to your cus-

tody, to be dealt with according to law.

Dated etc.

J.P., County of

Failnie of Accnied to Attend an Adjourned Hearing When Ont on

Bail.

In that event a new warrant of arrest must be issued : Form

6 to the Criminal Code; and it may be executed in the same man-

ner as the warrant issued in the first instance. And by Code

1097, the justice is to endorse on the back of the recognizance

above mentioned the certificate, Form 73 to the Cr. Code, and

transmit it to the clerk of tiie peace for the county in order that

it may be estreated at the next general session of the peace:

Code 1097, 1098. The case will then be adjourned until the ac-

cused can be again arrested and brought before the justice, when

proceedings will be continued as fallows. See as to bail and

estreating same: Re Barretts bail, 7 Can. Cr. Cas. 1, and numer-

ous cases at the end of that case.

Proceedings to Procure Attendance of Witnesses.

Summons to Witness.

Upon the application of either party, the justice "may"
issue a summons for any material witnesses residing anywhere
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within the province: Cotie 671; Form 11 to the Code. The word
"may" in this section implies a duty, and it is therefore a mat-
ter for the exercise of a judical discretion on ^^ood reasons, and
the summons cannot be refused arbitrarily. It is usual and pro-

per to grant any subponeas applied for unless there is some roasoD

to think that the right, is being abused ; and subponeas must not

be refused unless in a very clear case for doing so, on the ground
that the evidence is not material or necessary.

Frodnction of DocnmentB.

The summons may contain a direction to the witness to pro-

duce any documents in his possession ; or under his control' or

in his power 'ven if not in his actual possession: Code 671; and
the following form of words may be inserted in the summons:
"And that you bring with you and produce at the said time and
place all books, papers, writings and documents in your posses-

sion or power relating to the said matter, and particularly,**

(here mention any specific book or paper it is desired to have
produced)

.

Serring Witneiiei.

The summons must be served by a constable or peace officer

:

Code 672. It may be served: (1) Personally; (2) Or if the

witness cannot conveniently be met with, it may be left "for
him*' at his last or most usual place of abode, with an inmate

apparently not under sixteen years of age: Code 672. In the

latter event, the constable should explain the nature of the sum-
mons, and who it is for: R. v. Smith. L.R. 10 Q.B. 609.

The "most usual place of abode" means his present place

of abode; and the words "last place of abode" mean the last

place of abode he had so far as known : Ex p. Rice Jones, 1 L.M.

& P. 357.

Some reasonable effort should be made to serve the witness

personally; and before any warrant to arrest n witness for non-

attendance is issued, it should appear that the summons has come
to his knowledge : Gordon v. Denison, 22 A.R. 315.

Warrant to Arrest Witneu.

Code 673. If the witness does not attend, "and no just excuse

is offered," the justice is to swear the constable as a witness,

and take his evidence proving the service of the summons. The
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eoBstible'a evidenee ihould ibew that the nnmioni wu lerved

penooally, or if not, what effort* the oonitable made to find the

witneai, that he could not find him and that an inmate (of at

leut aixteen yean of age) waa lerved at the witnen'i reaidenee,

and alao any other facta and circunutaneea going to ihew that

the witnea* i* IteepinK out of the way to avoid jervioe ; or that

the annunoni haa come to hi* knowledge. Evidence mnat alao be

taken thewing that there ii reaaon to Iwliere that the witneia !a

likely to give material evidence. If the witnesa fails to attend

after being served, it should appear in the evidence that the aum-

mons waa aerved a reasonable time before the witneaa is required

to appear : Ex p. Hopwood, 15 Q.B. 121.

The justiee may then issue hia warrant : Form 12 in the Crim-

inal Code; for the arrest of the witness, who is to be forlkwilk

inugkt before the jutiice, to give evidence: Code 673. Great

«ai« should be used before issuing a warrant to arrest a witneaa

and the reaaon for his non-attendance should be first enquired

into.

Proceedings to arrest a witness should only be resorted to

in cases of wilful disobedience or defiance, or if it appears that

the ends of justice may otherwise be defeated ; and there should

be evidence taken to satisfy the justice conclusively "on these

points. The above provisions do not apply to permit the arrest

of a prosecutor in flie case of a minor offence which he does not

wish to proceed with: Cross v. Wilcox, 39 U.C.B. 187.

The warrant to arrest a witness must be "backed" as dea-

cribed for other warrants, see ante p. 252. If the witness is to !»

arrested in another county; and it may be executed in any part

of the province where it is "backed" : Code 673 (3).

Witneiaes' Travelling Eipenset.

There is no provision in the law for payment of the witnesses'

travellinR expenses; and all witnesses are bound to attend on

preliminary enquiry in criminal cases before the justice, without

being paid their expenses: R. v. James, 1 C. & P. 322, the Ont-

ario statute relating to payment of witnesses in criminal cases

only applying to witnesses before the court and not before the

justice. But as a warrant is not to be issued unless "no just

excuse is offered" for non-attendance of a witness, it would ap-

pear that if the witness would have to come from a distance, and

is a person in circumstances in which he would b« unable to
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p*y bU own ezpviuM, thew cinunwtancn would constitute a
"juit ezcuM," and a warrant ihould not be iaaued against him:
Rowoe Cr, Ev. 11th ed. 104. In i.-nportant case* the Attorney-
Oeneral may direct the paymen' of witneea' feea in luch a caae.

In such ease application may i made through Uie Crown At-
torney.

XxMStion of Wanaat t« Arraat Witxaa.
The warrant when issued may be executed by a constable,

anywhere in the county to which it was iaaued ; nr if the witness

is not in the county, he may execute it in any county in the pro-
vince, upon getting the warrant "backed" in the same manner
as a warrant for the arrest of a person accused for crime under
Code 662, 673 (J'). It cannot be executed out of the province.

Traatment of Witness When Airastd.
The constable is at once to take a witness when arrested be-

fore the justice who is holding the enquiry ; and he may order his

detention by the constable, or in the common gaol or in a police

cell or lockup; or the justice may order his release on his own
recognizance, or with sureties, in order to secure his presence at

the time and place fixed for the hearing: Code 674: Form 18.

The witness must not be searched, nor placed by the con-

stable in the gaol or police cells without the justice's order. The
witness is not to be treated as a criminal ; and the justice should
not allow any unnecessary harshness or interference with the
witness's rights or liberties; the one thing to be kept in view
being to secure his attendance to give evidence : Gordon v. Deni-
aon, 22 A.R. 315.

The warrant may be issued to arrest a witness either for the
prosecution or the accused : Code 671, 673.

Warnuit Against a Witneu in the First Instance.

Provision is made by Code 675 for the arrest of a witness

in the first instance, if it appears upon evidence being taken be-

fore the justice upon oath, and in writing, that such witness is

within the province, and that, upon the facts and circu-nstances

shewn to the satisfaction of the justice, the witness is likely to

give material evidence either for the prosecution or the accused,

and will not attend without being compelled to do so by a war-
rant.
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This extreme course should never be resorted to, unless from

the facts and circumstances, it clearly appears to be necessary.

But, if it appears from the character of the witness, and his not

having any permanent residence, or other sufficient reason, that

the ends of justice would be otherwise defeated, and particularly

if some serious crime has been committed, this necessary means

of preventing the loss of important testimony must be taken.

Form of the warrant, 14 in the Criminal Code.

Witueu in Canada, bat not in FroTince.

In the case of a witness resident in Canada, but who is not

in the province, a justice's summons will be of no effect; and

a subpcena from a Superior Court, or a County Court, must

be issued. The subpcena will be issued upon an order of a

judge of such court, on the application of either party (prosecu-

tion or accused) or the Attorney-General. The application must

be supported by an affidavit, shewinf? that the witness is likely

to pive material evidence, and is a resident in Canada, but out

of the province; and the subpcena may require the witness to

produce documents: Code 676.

The followinf? forms may be used:

—

Al-nOATlT FOS SUBP(ESA TO WiTNIBS OUT Or THE PROVINCE.

(Code 676).

In the High Court of Justice, or

In the County Court of the County of
t. , ^v

In the matter of an information laid by A.B. againit CD. before E.F.,

Ksquire. a justice of the peace in anu for the County of , (or

that («((i(n offence aa charged).

I, A.B., of. etc., nirke oath and say:

1. I am the above named informant, A.B.

2. That on tht day of , A.D. 19 , I duly laid an

information before the above named juBtice of the pwice, a true copy of

which information ts now ahewn to me, marked Exhibit "A."

3. That file said justice of the peace thereupon issued his warrfc"t

for t!ie npprehcnui'in of the saiti CD., who has Iteen arrested and is r

in custody [or on ba'l, or as the case m«j/ be) upon the said charffe. »nd the

itaid justice has appointed the day of , A.D. 19 ,
for the

holding of the preliminary inquiry uj : the »nme, r.nd the prosecution

of the said CD. upon the said charge is now pending befoie the said

4. That one, G.H., is, as 1 am infftrmed and believe, likely to give

material evidence for the prosecution respecting the said charge, the

nature of such evulenci. beinjj. as I am informed and bcli-'ve. that (state

in general terms the nature of the evidence so as to satiafjf the judge or

court that the proposed n-itttens is likeht to give material evidence).

."», I am informed and believe that the said O.K. has in his possession

or control certain documents relating to the matt-r in question, namely,

[state what documents are desiied to be produced).
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0. That the ^aid O.H. reaidM tt , in th< ProviiiM of Qucbc«,
within tb« Ihtniiniun u( ianndaf and la out of the Province of Ontario,
Rod I dtmlia thiit a »ul)pu>na hould Uauc rHiulrlng the mM O.II. to
appear before the ^aid Justlre at the uid time and place, to giv*
evidence respecting ih<< aoid charge, and to bring with him any document!
in his poaieasion or control relating thereto, aid partlrularly the docu-
mentii ulxiva mentioned.

Sworn, etc.

t
t-*!

Okoh roi SLiiPtE:(A to \ViT5caB OUT or tub Puvixce.
(CODB 076).

lo tbfl High Court of Justice. a

The ilonuuruble I

Mr. Jufltire
j

In C'hambern, '

or
In the County Court, etc.

His llonnur day the
dnv ofjud^v of tbo iinid court

In rhambpr*. ) A.D. 10 .

In the matter of, etc. {aa in above affidavit).
Upon the application of A.B., the informant above named, and It

appearing that one, G.H., residing at the of , In the
Province of Queber, out of thin Province, and not being in this Province,
ii lilcely to gi%-e material evidence for the prosecution in the above
matter now pemling before the said justice, and *hat he is alleged to
hftve in his possession or control certain doeumerts relating to the s^ld
charge, and particularly {state what documenta it it J'sired to hact pro-
duced ) .

"^

It Is ordered that a Writ of Subpcena, be issued .uder the Seal of
this court, requiring the «aid O.H. to <tpp»il before the said justice at

in the of , in the County of , on
t*» day of , A.D. 19 , to giv* evidence respecting the
said charge, and to bring with him, and produce at the «aid time and place,
any docitmcnta in his posaMnion, or under hi« control, relating thereto,
and particularly the documenta hereinbefore specially mentioned.

The subpoena must be served on the witness personally and
an affidavit, sworn before any justice of the peace, is sufficient

proof of service: Code 676 (2).

AtTIDAVIT OF SEKVICE OF SOBPtENA OUT OF THE PBOTIKCt
( ConE 676 ( 2 ) )

.

In the High Court of Justice {or aa the eaae may be).
In the matter of, etc.

I. of the of , in the County of
(occupation), make oath aiid Bay, as follows:

1. That I did, on the i^iy of , A.D 1ft , person-
ally serve with the suhpnena hereto aniiexed, marked A., by
delirerinp to i.nd leaving with him. 'he said , a true copy of
the said Bubp<ena, at the of aforesaid.

2. That at the time of affectiii;^ H\>^h serviee n-; afores,nid. T pro<liieed
ard shewed to the said the said original subpcEna hereto



266 PRELIMINARY ENQUIRIIg.

•o MTVed by • U the penon

ttrily travelled

nnexed, ud that the Mid
Miaed in the Mid original nibpona.

3. That In order to elTect euch lerrlce I i

inilee.

4. (// KitiKu'e fef we »omI wW a ijI»im» to »<>l effo*.)

Sworn before me at the

of

in the County o( (Signature),

thia day gl

A.D. 19 .

CD.
A justice of the peace in and for

the County of

I( the witness does not attend on tlu subpoena, and no just

excuse is offered for his non-attendance, the justice upon proof

on oath of the service, (that is, on the filing of the above affidavit,

which by Code 676 (2), is declared to be sufBcient proof) may

issue a warrant signed by tke justice holding the enquiry, for

the arrest of the witness anywhere in Canada, and to bring him

before such justice, or any other justice, at a time and place to

be mentioned in the warrant, to give evidence: Code 677;. aee

warrant, Form 15 to the Criminal Code.

This warrant is not to be directed to • constable of the

justice's county, but to any or all constables or peace officers in

the county or plaee where the witness is: Code 677; and it may

be executed there without being "bsclied"; but the warrant

may be "backed" in the manner directed by Code 662 (see p.

252) in any other county and be executed there: Code 677 (2).

Witneu Fees.

There is no provision made for the payment of the witnesses

travelling expenses under sec. 676 of the Code ; and a witness is

bound to attend in criminal cases without being paid his

expenses: E. v. James, 1 C. & P. 322.
^_

But as a warrant is only to be issued, if "no just excuse is

offered: Code 667; it appears that the absence of payment of

necessary expenses, especially if the witness has to come a con-

siderable distance, and if he is unable to pay his own expenses,

would constitute a "just excuse" and a warrant would be re-

fused. The justice has a discretion to refuse in such a case
;
K.

V. Clements, 4 Can. Cr. Cas. 553.

The power under this sec. 676, is to bring a witness even

from one end of the Dominion to the other.
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In consequence of the difficulty of enforcing in one province,
proceedings tor contempt against a witness in anotlier province,
Code 976 provides, as follows

;

The courts of the various provinces, and the judges of the
said courts respectively, shall be auxiliary to one another for
the purposes of the Criminal Code; and any judgment decreem order made by the court issuing such subpsna, upon any
proceeding against any witness for contempt, or otherwise,
may be enforced or acted upon by any court in the province in
which such witness resides, in the same manner and as validly
«nd effectually as if such judgment, order or decree had been
made by the last mentioned court.

OnuiiiHi«a to Eztmiic WituMsw 0«t of Cutd*.

The evidence of a witness, on either side, who is out of
Canada may be taken under commission, to be issued under
order of the judge of the High Court, or County Court: Code
997.

AmDATlT FOB COHUISBION TO TaKE ETIDIHOS OUT Of CANADA
(Com Wt).

(Stadinff and Btyle of cauit as in neat preceding form.)

I, A.B., ete., mak* oath and layt
1. I am the above named informant in this matter.
2. On or about the day of , A.D. 19 , I duly

laid an information againat the above named CD., before E.F., EMuire, a
jnetioe of the peace in and for the County of , for an indictable
aSwiee, namely, that (w( out the ekarfe).

3. The prosecution of the said CD. for the said offence is now pend-
ing before the said justice of the peace.

4. That G.H., a person who resides at , out of Canada, and
jfl not now in Canada, is, as I am informed and verily believe, able to
^ve material information relating to the said offence, such informa*
tioB being that (state in a general wajf the evidence the tcitneea vfiU ^i;*,
«o as to aatiefy the court that it ia material )

.

5. That J.K., of {residence and occupation), is, as I am informed and
believe, a fit and proper person to be appointed a commissioner to talce the
«videnoe of the said G.H.

Sworn, etc.

If it is desired that the evidence should he taken in short-

hand by a stenographer, as may be done (Code 683), add a
clause stating the facts, shewing the expediency of so doing,
and naming a fit person to act as such.

\\\
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Notice or Monoif iob Couuibsion to Taki Etidikck Out of Cakaoa.
(Cone 997).

In the High Court of Justice.

or

In the County Court of the County of Huron.
{Style of cause <w in preceding forma.)

Take notice that an application on behalf of the above named A._B.

(or CD., at the case may oe) will be made to the Honourable the presid-

ing judge in Chambera, of the High Court of Justice at Osgoode Hall,

Toronto, (or to His Honour the judge of the County Court of the County

of , in Chambers at the Court House, in the town of , in the

County of on , the day of , A.D. 19 , at ten o'clock

in the forenoon, or so so^m thereafter as the application can be made,

for an order appointing k comiiiisBioner to take the evidence viva voce,

upon oath or affirmation, of G.H., a witness who resides out of Canada,

and is able to give material information relating to the charge of an

indictable offence, for which a prosecution is now pending upon the

information of the above named A.B., against the above named C.D.,

for that (state the charge). And take notice that the name and address

of the commissioner proposed to b^ so appointed is L.M., of the

of , in the State of , one of the United States of

America (or <w the oase may le, adding the person's occupation). And
further take notice that upon such application will be read the affidavit

of the said , this day filed, and the exhibits therein referred to.

Dated at the day of A.D. 19 -

To
The above named (CD. or A.B.), and to

his Solicitor.

Solicitor for the
said (A.B. or CD.)

OBDEB APPOIN'nSQ COMMISSIOSLB TO TAKE EVIDENCE OuT OF CANADA.
(Code 997).

{Heading and style of cause as in preceding forms.)

Upon the application of the above named A.B., and upon reading the

affidavit of filed, and upon hearing both parties by thfeir solicitors

or couns^-l, and it appearing that G.H., who resides out of Canada, Is

able to give material information relating to an indictable offence for which

a prosecution is now pending in this matter;

1. It is ordered that J.K. of (residence and occupation) be and he is

hereby appointed a commissioner to take the evidence viva voce upon oath

or affirmation of the said G.H., at aforesaid, and that a com-

mission do issue for that purpose under the seal of this oourt directed

to the said commissioner.

2. That days' previous notice of the mail or other conveyance,

by which thp said commission ia to be sent out, shall be given by the said

A.B. to the said CD., or to his bolicitor.

Code 997 (2), expressly provides that the practice and pro-

cedure on the appointment of a commissioner to take evidence

out of Canada is to be, as nearly as practicable, the same as in

like matter in civil causes. As to such practice and procedure

in Ontario: see Con. R. 499-515; Holmested and Lan^n, ,677.
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If the evidence is to be taken in shorthand by a stenographer
insert a clause in the order and commission so providing; and
provide for his being sworn : see Con. R. 509-511.

The provisions of Code 997, as to taking evidence of witnesses

out of Canada, applies to preliminary proceedings before jus-

tices and the commission may issue pending the same, and for use
thereon : R. v. Verrall, 16 P.R. 444 ; 17 P.R. 61. A commission
may issue for a witness resident abroad, even though he is

temporarily in Canada, but about to return to his own country:
R. v. Baskett, 6 Can. Cr. Cas. 61.

The form of commission is furnished by the officer \vho

issues it, and the form of commissioner's oath, oath of witness,

and return to the commission are endorsed on it, with directions

as to the execution of the commission which must be strictly

followed.

If the evidence is taken by a stenographer the latter must
first be sworn to truly and faithfully report the evidence : Code
683.

For form of stenographer's oath see infra.

Takiner the Eridence of a Witness who is in Prison.

If a witness is in any prison (see Code 2 (30) ) in Canada the

justice holding a preliminary enquiry has no authority to bring
such witness before him to give evidence. Code 977 appears
to apply only to a witness at the trial before a court of criminal
jurisdiction by indictment and not to proceedings before justices.

Such witness can only be brought before the justice under
order of the Superior Court for a writ of habeas corpus ad
lestificandttm: see Spellman v. Spellman, 10 C.L.T. liO; R. v.

Townsend, 3 C.L.J. 184.

Witness Dan^ronsly Dl,

If the evidence of a witness who is dangerously ill and not
likely to recover is required, a justice has no power to issue a
commission to take it, but a Superior or County C(mrt judge
may on the application of either the prosecutor or the accused,

issue a commission to take such evidence, and the evidence when
taken is, in case the accused has not already been committed for

trial, to be sent to the clerk of the peace or the proper officer

having charge of the records and proceedings: Code 995.
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iTIDATIT n» COMHISBIOn TO EXAUtHE WiTNBM WHO »
Danoesoublt III.

(CoDi 99S).

In the High Court of Justice (or In the County Court of the County
of ).

In the matter of an information laid by A.B. against CD. before E.F^
Esquire, a justice of the peace in and for the County of ,

for an indictable offence, to wit: for that {ttate the onarge).
1, A.B., of th<> of in the Oounty of ,

{occupation) make oath ant^. sayt
1. I am the informant A.B. above-named.
2. On the day of A.P. 19 , I duly laid an

information against the above-named CD. for Ih? indictable ofTence abOTe-
mentioned, and the proceedings thereon are now pending before the laid
justice.

3. That G.H, of the of in the County of ,

is a material and necessary witness, and is able to give material Infoniw
tion relating to the said offence, and he, the said G.H., is, as he has in-

formed me in an interview which I had with him on the day
of instant, willing to give such information ,wfaich is {here «fol*
in a general way the evidence which the u>itnea$ i$ able to give ao at to

thew ita materiality).
4. That the said G.H., according to the opinion of J.K., of ,

a duly licensed medical practitioner, which is now shewn to me marked
exhibit A., to this my aJBdavit, and which was given to me by the said
J.K. on the day of its date, is dangerously ill and not likely to recover
from such illness, and the attendance of the said 6.H. to give evidence
cannot by reason thereof be procured.

5. That L.M., a justice of the peace residing at , is a fit and
proper person to take the evidence of the said witness.

6. The said CD. is now in actual custody in the common gaol of the
County of , and has been served with the notice now shewn to
me marked "B." («ee Code 906, 998).

Sworn, etc.,

The opinion of the medical practitioner should, if practi-

cable, be given in an affidavit by him.

OBDEB APFOINTinO A COHUISBIONBB TO EXAIUNK A WiTNEBS
Dangeboublt Ili..

V JODR 90o).

In the High Court of Justice.

The Honourable
Mr. Justice

In Chambers. Tuesday, the
day of

A.D. 19or In the County Court of the County of "^

His Honour
|^

Judge of the said court |

In Chambera. J

Ir. the matter of, etc. (as in the above affidavit).

I'pnn the application of the above-named A.B., upon reading the affl-

(Iflvits of , and filed, and it appearing to my satisfac-

tion that one G.H., a person who is dangeroualy ill, and who, in the opin*
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!?."i°'„" '"''i
""""«'' medical practitioner, le not likely to recover from

f!^Sr. i?""i" »'•'?»"' "''"'g «o gi« material evidence relating to the
indictable offence above-mentioned.

inr tl: n '' f''«""' """ t-J"-. o'
, a ju.tice of the peace in and

l„U?:;f2'"°'''
°'

, • •
<°'' "" "" »« '"''!> '=1. •» «ni IM :« herebyappointed a commlTOoner to take in writing the atatement on oath or

Mr™ 1."
."i,

"" "•''' .•'"• P>"""""' *" "^''O" '»•' "' ""> Criminal Cod.o( Canada, the examination of the said witneas to be liia Doce.
a. And It 1. further ordered and directed that the keeper of the <oromen gaol for the County of , i„ „bo.e CMtody the abownamedCD. now .a, do convey the «iid CD. to the Town Half. In the Town of

In .h. '

°°
I.- .V ^^ "'

•
*I'- '9

. •' o''!''"!'

„ij nrv .
""'."•'»'!•« "» pl«™ mentioned in the notice eerved on the«aid CD. of an intention to take the aaid statement, <or the purpose o(

being present at the taking of the said statement. («ee Code 900).

The form of commission is supplied by the officer issuing it.

If the accused is in actual custody, the judge who maltes the
above order will, by an order in writing, direct the officer having
the prisoner in custody, to convey him to the place where the
evidence is to be taken, under the above sec. 995, so that he
may be present; and the expense of so doing is to be paid out
of the county funds for prison maintenance: Code 996.

This order may be inserted in the order for commission (see
parn«;raph 2 in the above form.)
A notice of the time and place for taking the evidence must

be served" on the opposite party a reasjnabl time before
the evidence is taken : Code 998.

This notice must be in writing, and if a written notic» is not
served upon the accused, in the case of evidence being taken on
behalf of the prosecution, the evidence taken cannot be used,
even if the accused, being in custody, was taken to the place
where the evidence was given, and was present throughout • R
T. Quigley, 18 L.T. 211; R. v. Shnrmer, 17 Q.B.D. 323.

At the time and place fixed, the commissioner will proceed
to take the evidence on oath, and the opposite party is entitled
to cross-examine: Code 998.

The statement when completed is to be signed by the com-
missioner, and it should also be signed by the witness, if practi-
cable, althongh it is not expressly required under this section:
Code 99,5 (2).

The commissioner is to add to the statement, a certificate
shewing who were present when it was taken, and transmit it
back to the clerk of the peace for the county where the prosecu-
tion is pendi-": Ccao 995 (2)

til

lii-
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Noricx or Iktention to Take the Evidence or a Witkebb who »
Danoebouslt Ili.

(Code 998).

To CD. ^ , . _
Take notice that it is intended on the day of A.D.

19 , !it (place where evidence to be taken) in the Town of ,
«

the hour of o'clock in the noon, to take the statement

of GH.. of , on oath or aflinnation, u'- 'er an order of a judge

of the High Court of Justice (or of the County Court of the County of

, aa the case may he) appointing L.M., of , a commis-

sioner to take such statement touching the mRtter of a charge for "n indict-

able offence now p-ndinff against you before E.F.. Esquire, a justice of the

peace for the County of , upon the information of A.B. for that

{utate the charge).

Dated, etc.
. , . «

Solicitors for the said A.B.

FoBu OP Depositions Takes on Cohmibsion.

{To be attached and returned icith the commission.)

The deposition of L.K., of the

of in the County of

(occ«pa((on),

Canada
Province of

County of

Taken on oath (or aflirnL .tion) before the undersigned E.F., the commis-

sioner named in the commission hereto annexed, at the of

, in the County of , on this day of ,

A.D. 19 , under the said commission, in the presence and hearmg of

CD. named in the said commission {or after notice to the said CD., and

of A.B. (the prosecutor) also named therein (or after notice to him).

The said deponent, L.K., upon his oath (or affirmation), says aa fol-

lows:

—

.... I

{Here insert the icitnesa's statement in the toorda used by htm a$ nearly

as possible, and at its conclusion have the some signed at the foot by the

Kitneas and also by the commi«n'oner.

)

The depositions of the above-named L.K., written on the several sheets

of paper, to the last of which my signature is subscribed, were taken in

the presence and heRrinff of the above-named A.B. and CD., and signed

bv the said L.K. in their presence, and I further certif, that th' solio't r

or counsel for the said A.B. (or CD., naming the prosecutor or defendant

as the case may be against tvhom the evidence is to be used) had {or might

or would have'had if he had chosen to be present, as the case may be) full

opportunity of oross-exnmining {ami did cross-examine if it bp the case)

the said witness, L.K., upon his said examination before me under the said

commission. . « m
Dated at this day of A.D. 19 .

Commissioner.

Code 999 provides that the depositions of any witness taken

under Code 995. by e justice on a preliminary or other investi-

gation of any charge may be read at the trial (not only of the
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cZ iT' '"' "' '"'^•''"er Charge against the same defendant:code 1000
,
upon prMf of facts from which it can reasonably

« col,^ r»i f
,?"'*"""' "*. *''" "''™''''' """l «''« his solicitoror counsel had full opportunity to cross-examine

of Coltl'""" p^ "*,",' '^^ ''"'"^^" "•"'in the meaningof Code b87: see R. v. llarsella, 17 T.l,,R. 164; R. v. Katz, 17

CrH llfi R
' f""!• 3 F- & F. 285; R. v. Farrell, L.R. 2

OB 238 R V r ^'l'*''™'™'
•'1 L.J.M.C. 147; R. v. Seaife, 17

VC III tJ' ^r "''!'• °''^"' * ^' 203; R. V. Wilson, 8 Cox

R V W.i.
0^^"'''"^"''^™''' '"' V""'"^ ^y '"^'•ical testimony:

t,me hif !
'^' "? '" "" "'"'' "f *•"' trial, or aueh a short

me of ;rr " '"\° '" "" °''"'™'=' *•«• "e witness is at thetime of the trial unable to attend: R, v. Bull, 12 Cox C C 31

hv fh.
"'"""'' ""' '"'"''' '" ''"""B «'« eross-examination

held that Th ".""'"• "'"' '^^"^^ ' "»' ""-""'J'^d. i* -««

had nnf f n
'^'P*''""'"' "'^'•<- not receivable, as the defendant

t!8fi. r\ Ar?''J'u ",'S"/
^ '^'-examine as required by Code

l>86
:
R. V, Mitchell, 17 Cox C.C. 503.

As to what is sufficient proof of the witness beiL out ofLanada so as to let in depositions under Code 998-1001 'see R vNelson, 1 O.R. 500; R. v. Pescaro, 2 B.C.R 114

aud'^wL'I^frr "^-^ """'"""•' "•" '^ ™"''' "»* «"<i ""' '^ita-''

fe7inT ^
">.!."''*""« "»'* »»' of Canada, is not sufficient tolet in the deposition as eyidence on that ground, it being merely

388 7^ V„ '''™i \^J^-
'^-^ ^- ' ^^harn, 2 Can. Cr. Casi588; R. V. ^Veilings, 3 Q.B.D. 426.

999tnSTJ.'^ "T ' "'"'"'"'" "'*>"" t"" "-«"'"« "f Code

at theTi.I ev "•Vr"'".
'"'"^ t"''"' '"'f"--'' hi- ""-e not evidence

Cr Cas 388
"

' ™ ''""'
^ ^- " """'""" " C""-

And the unsworn evidence of a child, taken under Code 1003
or the Canada Evidence Act. sec. 16, are not receivable as
depositions under Code 999; R. v. Pruntey, 16 Cox C.C. .344.

The depositions taken before a .instice.'in order to be ad-
missible at the trial, under Code 999, must have been taken in
exact conformity, in all respects, with the requirements of that
section.

18—MAO. Man.

mi
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BeqniiitM of Depoutioiu.

The three requisites there mentioned are:— (1) That it be

proved that the deposition was talten in the presence of the op-

posite party; (2) that he or his solicitor or counsel had the op-

portunity to cross-examine the witness; (3) and the deposition

must "purport to be signed by the justice before whom it was

taken."

The first two requisites may be proved by extrinsic evidence,

it' they Jo not appear on the face of the deposition ; but the

third cannot be so proved, but must appear on the deposition,

and cannot be otherwise supplied; for no extrinsic evidence

will make the deposition "purport" to be signed otherwise than

it is : R. V. Jliller, 4 Cox C.C. 166 ; K. v. Hamilton, 2 Can. Cr.

Cas. pp. 399, 403, 409. But evidence contra may be given to

shew that the deposition was in fact not so signed :
Code 999.

In order to constitute the evidence in any case a regularly

taker "deposition," Code 999 evidently presupposes other neces-

sary formalities and requisite's, in addition to those expressly

mentioned in that section; and it may well be held that all the

provisions of Code 682 (which regulates the manner in which

depositions are to be taken on a preliminary inquiry) are neces-

sary to constitute the writing a regularly trken deposition:

see Attorney-General v. Davison, McClel. & Y. i60; R. v Wood-

cock, 1 Leach C.C. 500; R. v. Dingier, 1 Leach C.C. 504. V >•

a statement of these formalities, see post, p. 277.

The usual presumption in favour of the proceedings of a

judicial officer being regular, will be made if, in other respects,

the depositions are in proper form: Roscoe's Cr. Ev. 72; and

if the prisoner was present the presumption is that he h-jd

opportunity to cross-examine; but this may be rebutted: R.

V. Peacock, 12 Cox C.C. 21.

Admissibility of Depositions at Common law.

Even if a deposition does not strictly comply with Code 999,

it is probable that it may still be admissable at common law and

apart from any statutory provision, if it is a regularly taken

deposition before a justice duly holding a preliminary inquiry

which is regulated by Code 682,

It was held prior to the English stattite, 11 & 12 Vict. ch.

42. sec. 17, from which Code 999 is copied, that the taking of

II deposition before a justice on a preliminary hearing was a
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udi=,al proceeding, and that, without any .totutory provision,
It «as receivable a, evidence at the trial, a» a judicial recordof the evidence; provided it was a properly token deposition,and if the witness was then dead: R, v. Scaife, 17 Q3. 238-
R. V. Beeston, Dears. C.C. 405.

'

rndeWQ^™"T "' " ? ^^ ^'<^'- "''• *- sec. 17 (and so ofCode 999) was to extend, rather thai: to restrict, the operation
of he common law. So if the depositions are irregularly taken,

wh»/r J' """f'
'"' "''•''• P«™' ^^'-J™"" ">«y ^ given

refl w "T*^
""""'•' "''''• '"'^ ""> depositions may bereferred o n order to refresh the memory of the person proving

It
:
R V. Galvin, 10 Cox C.C. 198 ; .3 Russell, p. 558,

.h 1Tk'""'"'^ '," '"'*'"" "•"'™'^e on a prelimiimrv enquiry

682"a ,1 q^rl".'".',*''™
"" ""^ '«'"i^''"»"'t» of-both^secs

,il r^ ^ °* '^ '^"''"' ™ •*"'* ** «"y »•»""»» should at thetime be dead or ill, „r out of Canada, there may be no question
a. to the depositions so taken being then receivable in evidence.

Proceedings on the Hearing Before the Justice.
When the parties and their witnesses are before the justicethe hearing and subsequent proceedings are regulated by section

6/8 and subsequent sections of the Criminal Code. Anyone

e, idence, although not s„b,,a.naed : Code 670. It is not necessary

take ttSnt.^'™" ^"""^ "" '""^ ^"^''"^ -" P™-''
''

Who to Conduct the Hearing.

an/ilt'L'J'i!
^"'""' " ">*«*""•««« ''h" "»k the information,and issued the process, or any other ju.stiee or magistrate fo^he same territorial jurisdiction, is competent to proceed with

at page 209, another justice cannot intervene without the consent
of the justice who took the information and issued the summonsor warrant. One justice has authority to conduct a preliminary

tZ:Z'i?f' T- •"" ^'"' '"^ "'"''"" "* '"e justice having
the ease before him, any number of justices may join with him
in heanng it, or act in his place: Code 665. But in that ease,
all the justices who join in the commitment, must hear thewhole of the evidence taken in the ease, and merely hear ng
the evidence read will not suffice: Re Xunn, 2 Can. Cr, Cas. 429;

'Ih

••!;!
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R. V. Traynor, 4 Can. Cr. Ca«. 410; R. v. Watte, 33 L.J.M.C. 63;

Re Ouirin, IB Cox C.C. 596. It the case i« heard before two

jiistices, and they disagrw, there can be no commitment; there

n,u»t bu a majority in favour of it. If the juatices are equally

(lividiKl, the case may be re-heard, or » fresh information may

b.. laid before another justice. A discharge on a preliminary

enquiry does not prevent the accused from being brought up

before another justice, upon a fresh information for ttie same

o«fenoe: R. v. Morton. 19 C.P. 26; R. v. Wattem, 12 Cox C.C.

390
The justice may, in his discretion, regulate the course of the

enquiry, in any way not inconsistent with the general provisions

of the law: Code 679 (f J ; and he may from time to tune change

the place of hearing: Code 679 (c).

EzclsdinE the Public.
.

All persons except the prosecutor and the accused, their coun-

sel or solicitors may be excluded from the place where the hear-

ing is taking place, if it appears that the ends
<>'

f«''«''/'™'«

be best seri-ed by so doing: Code 679 (d) ;
and under Code 645,

the justice should order the exclusion of the public, on the hear-

ing of any of the cases mentioned in that section; or in any ewe

in which he is of opinion that it would be in the mterests of pub-

lic morals: Code 645 (2) ; or when he deems such exclusion neces-

sary or expedient; Code 645 (3).

Excluding WitnetMS.

At the request of either party the justice must exclude the

witnesses on both sides: see oiife, p. 234.

Juvenile Offenders. .

The hearing of the cases of juvenile offenders under sixteen

years must be private, and their trial must take place without

publicity ami separately and apart from the trials of other ac-

cused persons and at suitable times to be designated for that pur-

pose: Code 644. See further in Chapter XV, post'- "Juvenile

Offenders."

Waiving Preliminary Examination.

The accused may waive the preliminary examination, and

consent to be committed for trial without any evidence being
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taken; R. v. (libson, 3 Can. Cr. fax. 4.'il. But if so committed
without any deiHwitionn beinK taken the prisoner eannot eleet
to be tried before the County Court Judge's Criminal Court: R.
V. (fibson, tiipia: R. v. .MeDouRall, H Can. Cr. Cas. 2.'M; R. v.
Jodrey, 9 Can. Cr. Cas. 477; see also notes at p. 121!, 5 Can. Cr.
Cas. It is therefore necessary that in all eases some evidetiee
should be taken.

Taking the Evidence.

Th 5 evidence oi eaeh witness in the case must be taken in
writing, in the form of a deposition; Code 682 (.1).

The form of caption and endinR of the deposition is given in
the Criminal Codi^—Form 10. The caption or heading is to be
filled up with the following particulars; 1. The names in full of
the witnesses and their residence and oecupatinn ; 2. The names
of the justice or justices who are hearing the case, and a state-
ment that they are justices for the county where the evidence is

being taken; 3. The date and place where the evidence is taken;
4. A statement of the charge under investigation: 5. A statement
that the evidence is taken on oath or affirmation and in the pres-
ence of the accused : Code 682 (2).

One caption and ending will suffice for the depositions of any
number of witnesses, in the same case, taken on the same oecii-
sicm: R. V. Hamilton, 2 Can. Cr. Cas. 390; but if there is an ad-
journment to another day, a new caption and ending will be
used for the witnesses then examined.

The depositions of several witnesses, taken on the same o<;ca-
sion, may be written on several sheets of paper, afterwards fast-
ened together in any manner. The evidence must be rend over
to and signed by the witness in the presence of the accused and
justice; Code 682 (4). The signature of witnesses must not be
taken in the defendant's absence: R. v. Trevane, 6 Can. Cr. Ca,s.
124. The signature of the justice may be either at the end of
each witness's deposition ; or at the end of all of the depositions,
in such a form as to shew that the signature is intended to au-
thenticate each witness's deposition (t.g.. by naming the wit-
nesses referred to) ; Code 682 (5). This must be done before the
accused is called upon for his defence; Code b."? (4). The depo-
sitions must be written in a legible hand, and on one side of the
paper only

: Code 683. All the requirements of Code 683 must be
carefully followed, as if that is not done they may not be receiv-
able at the trial.
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It ia not essential that the justice ihould write down the evi-

dence with his own hand, anyone may do ho at his request, but

he must be present when all the evid.nce ia being taken; R. v.

Traynor, 4 Can. Cr. Cas. 410; and see notes in 7 Can. Cr. Cas.

page 342.

FnMBce of the Aoonied.

If any part of the deposition is taken in the ji itice's absence

a commitment on it will be invalid. The accused must also be

present during the taking of the whole of the evidence; Code

682 (2) ; and also when it is signed; R. v. Trevane, 6 Can. Cr.

Cas. 12.'> It will not suffice to read ovvr to him any evidence

taken i
, his absence and have it re-affirmid by the witness

;
the

acoi!-ed and his counsel have the right, with a view to cross-exam-

iiiiition. to hear what the witness says, and observe how his

answers are given. Any infringement of this rule will inval-

idate the commitment, and it cannot be waived; and the commit-

ment for trial on evidence so impniiwrly taken will be set aside

:

R. 1. Watts, M L.J.M.C. 6:); R. v. Traynor, 4 Can. Cr. Cas.

410; R. V. Lepine, 4 Can. Cr. Cas. 145.

Taking ETidence in Shortlund.

If not taken in shorthand the evidence is to be written in a

legible hand, and on one side of the paper only ""n-i 683.

If it is so desired, the evidence or any part of it ma., oe taken

in shorthand by a stenographer: Code 683; and in that event the

depositions need not be read over to, nor signed by the witneaaeaj

but the evidence is to be transcribed afterwards, and signed by

the justice. An affidavit of the stenographer will be annexed,

stating that it is a true report of the evidence: Code 683 (2).

Oath of Btenognpher.

The stenographer must be sworn before commencine to trke

down the evidence; Code 683.

FoBU OF Stehoobapheb's Oath.

"In the matter ot the King v. CD.! You iwfar that you shall truly

and faithfully report the evidence to be given in tbi> caie; to help you

Ood."

FoBM or AFFlBUAnOI*.

(In case the stenographer objects to talie an oath.)

"I, E.F.. do solemnly affirm that I will truly and faithfully report the

evidence to be given in this case": See Code 683.
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Afldarlt of tk* Bt«aotniil«r.

The tranacript uf the evidence U tfterwarda made uut under
the caption above meutioned: Form 19; and siifued by the juii-

tice, with the followlni; alBdavit annexed : Code 683 (2).

ArriDAViT or Hn.ioaupHEa.

Frovlnc* of OnUrlo,
County of

Th« King v. CM.
1, E.F.. of the of , County of {oeeupa-

lion)
, nrnkc nuth (ind «iiy litr ilii Hnlptiinly ulliriii i ;

i. Thnt I am the HtenuKranher appointed by (i.H., one of Ilin Majenty'i
justices of tliw peace In and for tlie County of , to report tlie
evidence in tliis case.

2. That tlie tninKcript of evidence licreto unnexe<l, signed bv the snid
O.H.. as such justice of the p^wce, is a true report of the evidence talten
In this case U'fore tlie snid fi.H., and taken down by nie as such »teno;.'rapher
as uforcHUJd.

Sworn (or aBirmed), etc.
K.F.

Evidence to be Taken Sown Verbatim.
It shiiiilil bu taken in the witness's words as nearly as pos-

sible: K. v. Graham, 2 Can. Cr. Caa. 388. In R. v. Thomas, 7 C.

& P. 817, Parke, H., said: "Justices are required to put down all

of the evidence, not merely what they detm material." They
should record a full statement of all the witness says upon the
martter ; and everythinK of a material nature which may be said
or Jaiir by the witness or the accused, m the presence of the
justice during the course of the .nquiry, should also be taken
down : R. v. Grady, 7 C. & ". 6D0.

WitncHcs Knit be Sworn
Before giving evidence: Code 682 (2). It is not sufficient .,

take down a witness's statements first and then swear him to the
truth of them: R. v. Kiddy, 4 D. & R. 7.34. The oath need not
be administered by the justice himself, though it is usually so

done ; his clerk or any person by his direction may administer it

;

but the justice must be present : 3 Russell 658 (o). *

Formi of Oatht.

The usual way is as follows:

"In the case of the King v. CD., you swear that the evidence you shall
give touching the matter in question shall be the truth, the whole truth,
and nothing but the truth; so help you Qod."

;i|

I't;

i

i 1 ''i

1: lii

t' N
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The witness, holding the Bible in his naked right hand while

this oath is being read, is then to kiss the Bible.

By the Ontario Statute of 1902, eh. 12, see. 29. the use of the

Bible may be dispensed with and the usual Scotch oath adminis-

tered as follows :

—

"I. .\.B.. tin swenr liv Cod liiiii^elf. as I shall answer to Hiin at the

great day of judgment, that the evidence that I shall give touching the

matter in question, is the trutii. the whole truth, and nothing hut the truth:

80 help me God."

Witness Affirming Instead of Swearing.

A iroraviiin or (Juaker is sworn as follows:

—

"I. A.B.. being one of the persons known as the united brethren called

Moravians do solemnly, sincerely and truly declare and affiim." etc.

If any witness ob.iects from conscientious scruples, to take an

oath, or if he objects for any reason to do so, he may affina in the

following form : Can. Ev. Act, R.S.C. ch. 145, see. 14 :—

"I solemnly affirm that the evidence to be given by me shall be the

truth, the whole truth, and nothing but the truth."

Absence of Religions Belief

Does not disqualify a witness, but only affects the value of

his testimony.

Such witness cannot be cross-examined as to his absence or

otherwise of religious belief if he alleges either that he has, or

that he has not, any religious belief: R. v. Serva, 2 C. & K. 5.3:

but the justice should ascertain from the witness what his

grounds are on which he objects to his oath ; that is, whether it is

because he has no religious belief, or because it is contrary to

his religious belief; R. v. Moore, 61 L.J.M.C. 80.

Heathen Witneiies

Are to be sworn in the form, and with the ceremony, which

they consider most binding on their consciences.

For instance: If the witness is a non-ehristian Chinaman,

"the King's Oath" should be administered in the case of a capi-

tal offence, such as murder. If the offence is a minor one, the

"paper oath" is sufficient: R. v. Ah Wooey, 8 Can. Cr. Cas. 25.

Forms of these oaths are given in 8 Can. Cr. Cas. 25. See

also Roscoe 121.
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An Indian Witnen,

Or any witness, although non-Christian, if he believes in the
future state an', Supreme Beinn, may be sworn in the same
way as a C'-.nMLuii '.viti:,.;;": R. v. I'nh-Mah-day, 20 V.C.R. 1!),^;

and one wl i, iiithon!.'ii I'.esv, ute of any knowledge of Ciod, or of
any ti\ed :^d rlear beliel in religion, or in the future state of
rewards an i ..iinishmi-nt, may affirm (without oath) to tell the
truth, the whole truui 2!,d nothing but the truth, in sueh form
as a court aprroves: R.S.C. ch. 81, see. 151; but in such case the
justice must caution the witness that he will be liable to incur
punishment it he does not tell the truth, the whole truth and
nothing but the truth: sec. 153.

A Uw
Is sworn on the Pentateuch, with his head covered : Roscoe

A Mahometan
Is sworn on the Koran; placing his left hand on his forehead

and his right hand on the book, bringing the top of his forehead
down to the book, and touching it with his head.

Deaf Unte Witness.

Such a witness may be sworn and give his evidence by signs
or by written questions and answers, or in any way in which\e
can be communicated with : Can. Ev. Act, R.S.C. eh. 145, see. 6

;

and any one able to communicate with him by signs or otherwise
may be sworn as an interpreter as mentioned below.

Interpreters.

Witn&sses who cannot speak English may be sworn and ex-
amined through an interpreter.

The interpreter is first to be sworn, as follows: —
i "^°°. l""" '™" "^ ''"'y 'l'«rp''rt the evidence to be Riven bv the

witness A.B. {naming him), ao help you God."

The interpreter will then, under direction of the .justice, com-
municate the usual oath or affirmation to the witness and repeat
the question put, and the answers given. A witness who speaks
two or more languages may be examined in that which he under-
stands best, but if he can be communicated with in English the

;;
! hi

I't;
i

m
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communication must be in that language; and the opposing coun-

sel may first question the witness in English to test his compet-

ency to speak that language : R. v. Wong On, 2 Can Cr, Cas. 343;

and he may if he chooses cross-examine in English without an

interpreter if the witness has any knowledge of that language:

same case.

Children ai Witnesses. ,^ ,. . ,. ^

In the case of a young child offered as a witness, the justice

should firat question him as to his knowledge of th. r^f^reot an

oath, and his moral obligation in taking it and to tell the truth.

If this does not appear, his evidence ""-y
""'""•f

\'''!
*f

™'

if the justice is of the opinion that the child is of sufacient in-

telligence, and understands the duty of speaking the truth; in

that case the child will not be sworn, but his statements will be

taken down in the usual way, like any other witness, and the

justice will sign the statement noting the circumstances under

which it was taken, and that it was without oath: see Can. bv.

Act- sec 16 .\s to corroboration required in such cases; see

Can.' Bv. Act, R.S.C. ch. 145, sec. 16 (2), ante p. 162,

Examination of Witnesses.

The witnesses for the |.rosecution are first «""«<' «°'1^=':

amined by the private prosecutor or his counsel, or by the Crown

Attorney.

CroM-Examination.

The accused or his counsel or solicitor, is entitled to cross-

examine al witnesses for the prosecution: Code 682 (2) ;
and the

justice should so state to the accused before closing the evidence

of each witness. The private prosecutor or his counsel may then

r -examine the witness in explanation of ""y^ing said m cr^^-

examination; not bringing in any new matter without the j^-

fice's permission, which the justice may gran ;
if there is any

new matter permitted the accused must be ""^^l the oppor-

tunity to cross-examine as to it: R. v. Perras, 9 Can. Cr. Cas.

'^"^When the witness's cross-examination was interrupted by his

illness and no further opportunity was «f«*™"'J\«'y*° *'

defendant to continue it, the cooinfitment was held to be invalid

:

K. V. Trcvane, 6 Can. Cr. Cas. 124.
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Betdini the Oepoiition to a Witnen.
When the evidence of a witness is completed, it is to be leaa

over to him (unless the evidence is taken in shorthand), as
above explained, anic p. 278. On the evidence bei.,^' read the
witness may correct any error the justice may have made in tak-
ing down his statements; but if he wishes to change or withdraw
anything he has actually said, and which has been taken down
It IS not to be erased, but the correction is to be made at the ehd
ot the deposition, before he signs it.

If Witness Refuiei to be Sworn
Or to answer questions, or to sign his deposition, when order-

ed to do so by the justice, without just excuse, the )u»tioe niav ad-
journ the case for not more than eight clear days, and mav 'iswe
a warrant-Form 16 in the Criminal Code-committing the wit-
ness to gaol : Code 678. To justify a committal of a witness under
this section it must appear that the witness not onlv refuses with-
out just exc«.w to answer a question, but that the question asked
was relevant to the issue; that is, that the matter asked about
tended, either directly or indirectly, to prove or disprove a factm issue, or some relevant fact: Re Avotte, 9 Can. Ci- Cas Hi:).
Phipson on Evidence 4-3.

'

The justice should note the demand upon, and the refusal of
the witness, and state any rea.son the witness gives; and the ques-
tions which the witness refuses to answer should be taken down
with the witness's statement regarding them, if anv: and the jus!
tiee should himself repeat the qivstions, or make the demand, for-
mally to the witness, .AH the facts should be noted so as to shew
the grounds on which the j,istiee's warrant is issued The ac-
cused will be remanded to gaol, or bailed, meantime.

If the witness "sooner," that is, before the expirv of the re-
mand, signifies to the justice "his consent to do what' is required
of him, the parties should at once be notified, and brought be-
fore the justice, and the matter proceeded w.th: Code 678 \t
the time and place to which the case has been remanded (unless
the witness has meantime consented to do what is required of
him), the parties and witness are to be brought before the jus-
tice, who will again demand of the witness, formallv. to do what
has been required, and upon refusal, may again adjourn the case
and re-commit the witness for another period of not more than 8
clear days; and so on from time to time, until the witness obeys-

I,;

»1;

ii :
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Code 678 (2). The justice may, however, proceed to dispose of

the case without the evidence of this witness, if he sees tit:

Code 678 (3).

Beading Evidence Again at the CoBclurion of the Prosecutor's

Case.

When the evidence of the witnesses for the prosecution is

-r ^'.cied, the prisoner is to be aslied if he wishes the whole

evidence taken to be read to him asrain ; and it is to be so read,

ui.'ess he dispenses with it : Code 684. The usual course is for

the accu.sed to dispense with the second reading of the evidence.

Warning to Accused.

When the evidence for the prosecution is completed the jus-

tice will note that fact on the proceedings and will then proceed

in the manner directed b) Code 684: and is to read to the ac-

eiiscd the question and the warning provided by that section;

the form of it will be found there.

Statement by Accused.

What he then says is to be taken down in writing in Form

20: Code 684 (3).

It should be left entirely to the accused whether he will make

any statement or not. A pri-soner is not to be entrapped into

making any statement, nor should he be dissi.adi-d from doing so,

because that would be shutting up one of the sources of justice

:

H. V. Greene, 5 C. & P. 312. If the statement is made in answer

to a question by the justice, it is nevertheless receivable in evi-

dence at the subsequent trial ; but questions ought to be put only

tor the purpose of explaining anything the prisoner may have

already stated. Questions calculated to lead to answers prejudi-

cial to" the prisoner should not be asked; and the power of asking

questions should be used with caution and discretion. Anything

said bv a prisoner in answer to cross-examination by or before

the justice, in this connection, will not be allowed to be given in

evidence at the trial: 3 Rus.sell 542: R. v. Berriman, 6 Cox C.C.

388
The statement of the accused should be taken down in the

actual words used and should he read to the accused, and he

should be got to sign it if he will : but he cannot be compelled to

do so, nor is it necessary. He should not be sworn before making

this statement. These observations only apply to statements
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taken under Code 684 (3), nud not to the statements made by the
accused when siibsequentlv called as a witness.

Evidence for VtUnct.
Tl'? Jastit 3 wili then proceed to ask the accused if he wishes to

call any witn.sscs, and it so all the evidence for the defence
must be taken : Code 686 ; includins the evidence of himself as
witness if he so desires r Can. Ev. Act ; in which case he will, of
course, be sworn like any other witness before giving his evi-

dence.

Hearing the Parties.

It is usual and proper, though not obligatory on the justice

to hear the prosecutor as well as the defer '"nt, in summing
up the case ; if such is done, the practice on trials in the highest
courts will be followed : R. v. I* Blanck, fi Can. Cr. Cas. 348.

Disposition of the Case.

There are four ways of disposing: 1. By dismissal; 2. By
committing the prisoner for trial : 3, By bailing him for trial

;

4. liy binding the prosecutor to prosecute an indictment if he so

requires. The justice may adjourn the ease to consider his

decision; but must fix a time and place to dispose of the case.

He cannot adjourn sine die, and give his decision in the absence
of the accused. The latter is entitled to be present in order to

protect his interests : R. v. Quinn, 2 Can. Cr. Cas. 153.

1. Oiimissal: Code 687.

2. By Committing the Accused for Trial.

Code 690; warrant Form 22 to the Criminal Code.
The question for the justice in dec-dins: tho ease is, whether

or not on consideriui; the whole evidenee on hoth sides, it is

suffieiont to put the accused upon his trial : Code 690. The jus-

tice is not to t.y the case, nor to decide between conHictinir wit-

nesses, any controverted fact. This is for a jury to decide under
the judge's direction. If the- is a substantial ([uestion to be
tried, the justice has no ri*rht to asstime the functions of the

judge and jury, out should commit the accused for trial. If,

however, the evidence for the defence explains away the facts on
which the prosecution is founded there remains nothing for trial

;
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but if any substantial and apparently credible evidence is given

by anyone, which if true would justify conviction, the justice

should send the case up for trial. The justice may commit the

accused for trial for any indictable offence which the evidence

discloses, even if it is different from that laid in the information

:

See observations ante p. 256. But the justice cannot turn a pre-

liminary enquiry for an indictable offence into a summary trial

for a lesser offence, and convict the accused of the latter, even if

the evidence proves him to be guilty of it. Fresh proceedings

would have to be commenced and carried on in the manner des-

cribed in *he subsequent pages for a "summary conviction" case:

Ee Mines, 1 Can. Cr. Cas. 217; E. v. Lee, 2 Can. Cr. Cas. 233;

E. V. DunRey, 5 Can. Cr. Cas. 38; Ex p. Duffy, 8 Can. Cr. Cas.

277. Xeithei' can a person be committed for trial for an offence

which is within the justice's summary jurisdiction to convict:

E. V. Beauvais, 7 Can. Cr. Cas. 494; E. v. Lalonde. 9 Can. Cr.

Cas. 501 ; in which case a prisoner was in custody under a war-

rant aecordins; to the Form 22 of warrant of commitment for

trial, but the offence stated in it was one in which the justices

had power to summarily convict, and the prisoner was discharg-

ed on habeas corpus.

Warrant of Commitment.

If the justice decides to send the case up for trial he will

issue a warrant of commitment : Form 22 to the Criminal Code.

To What Court Accused to h: Committed.

The commitment is usually "to the next court of competent

jurisdiction": but by section 697 of the Criminal Code, the

accused may be committed for trial at the next sittings of the

court of general sessions of the peace for the county (even if

Ihe assizes should intervene), in eases in which the general

sessions has jurisdiction ; as to which : see Code 582, 583. This

k to prevent petty cases, triable at the general sessions, from

being sent to the assizes. Code 582 gives the general sessions

jurisdiction over all indictable offences, except those specified

in Code 583, to which refer. All cases which the court of

general sessions has authority to try should as a general rule

be sent to that court, notwithstanding the assizes may be held

at an earlier date. After committal the justice is functus officio

and cannot take bail and the prisoner must apply to the court

if so advised.
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3. Bailing the Aoonwd for Trial

Without committal : Code 696. If the justice is of opinion
that the evidence is sufficient to put the accused on his trial, out
that it does not furnish such a strong presumption of ffuilt as to
justify committing him to gaol, he may admit the accused to bail,

with one or more sureties, for his appearance for trial at the next
general sessions nr assizes as the case may require: Code 69B.
Form of recognizance, 28 in the Criminal Code. In this event,
the justice must call in another justice with him to take the
recognizance as it requires two justices if the offence is one for
which the maximum punishment prescribed by the statute is

more than five years' imprisonment; but if it is punishable with
less than five years one justice alone may take the recognizance

;

Code 696.

If the offence is treason, or any offence punishable with death,
or any of the offences mentioned in sections 76 to 86 inclusive of
the Criminal Code, section 696 does not apply and the justices
have no power to bail the prisoner accused of any such ofFences.

In taking bail as above mentioned, the proposed surety or
sureties may be required to "justify," e.g.. to make an affidavit
as to his property and other sufficiency as bail : Code 696 (2).

FOBM Cl¥ AFKIDAVIT OF JUSTIFICATION BT SUEETT.

Tlie King v. A.B.

in the County of

Provinci' of Ontario, ^

County of /

I. E.F., of the of
[occupation) make oath and aay:

—

1. That I am tlic niirety {or one of the suretiesl proposed and named
for the above named A.B. in the recognizance in this matter hereto an-
nexed.

2. Tliat T am a freeholder {or householder) residing in the
of

, in the County of .

'

3. That I am worth property to the amount of dollars
over and ahove what will pay all my debts and liabilities and every other
sum for which I am now liable, or for which I am bail or surety'in any
nther matter.

4. That I am not bail nor surety for any person except in this matter
and except {stating in what matter and for how mttch, if any).

.'». That my said property consists of {tlencyibe what it consists of.
e.g.. f'irm stock, land, etc.), to the value of at least dollars

Sworn before me at \

of I

in the County of
,

on the
day of , A.D. 19

J.P., County of

(Signed) E.F.
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If there are two sureties, a second affidavit similar to the

foref^oing will be added.

But if the surety is known to the justice to be sufficient no

affidavit is necessary.

The question is chiefly as to the property qualification of the

proposed sureties, but regard will also be had to their character

and standinK : R. v. Saunders, 2 Cox 249 ; R. v. HadBcr, 4 Q.B.

468. Any householder having sufficient personal property out

of which the amount of bail can be recovered, even if he is not

a freeholder, may be accepted as bail : Petersdorf on Bail, 506.

Wirrant of Commitment in Defanlt of Bail

Under Code 696. If the accused does not give sufficient bail,

the justice may commit him to gaol, by warrant :
Form 22 to the

Criminal Code.

Recognizances of bail need not be signed by the parties, but

must be signed and scaled by the justice. It is an obligation

taken viva voce in court, and the procedure is for the justice to

read the recognizance to the parties and at the conclusion ask

them "Are you content?" to which they then signify their

assent.

4. On Diimissal of Cbm, Proiecntor May be Bound over to Pro-

lecnte.

If the justice dismisses the case the accused is entitled to be

discharged : Code 687. Butif the prosecutor still expresses his

desire to carry the case before the grand jury, he has the right to

do so; and in that event, and upon the prosecutor's request, the

justice must take his recognizance to prosecute an indictment

against the accused before the grand jury at the next court of

competent jurisdiction : Code 688 ; recognizance, Form 21 to the

Criminal Code.

The justice cannot refuse this request, but must take the pro-

secutor's recognizance to prosecute, if so requested by the prose-

cutor, and if the information or evidence alleges an offence

known to the law: R. v. Eyre, L.R. 3 Q.B. 487; R. v. London

(Jus.) 16 Cox C.C. 77; but if the information and evidence

shew that the charge (even if true) is an impossible one, the

justice would rightly decline to bind over the prosecutor
:
Ex p.

Wason, L.R. 4 Q.B. ,573.

This recognizance can only be by a person who has preferred

the charge before the justice. See 10 Can. Cr. Gas. 216.



PRELIMINARY ENQUIRIES. 289

Binding Over FroKcntoi and Witncnei tor the Trial.

rpmi lommittinE ths accused for trial the prnaecutor and
witnosses should be rc(|iiircd to enter into their own recoRnizance
to appear at the trial and Rive evidence: Code 692; Forms 23, 24
or 25 to the Criminal Code. If the witness refuses to be bound
over the justice may, if he thinks it necessary commit him to
gaol

;
Form 26 : ri:itil the trial or until he consents to be bound

over, when any .justice may take the rccnjinizaiice and order the
witness's rele se; Ci. le 694.

j:

Proceeding* to be Sent to the Clerk of the Peace.

This should be done without delay after the accused has been
committed for trial : Code 695.

Taking Bail Under fudge's Order: Code 698.

Upon a judfje's order for bail being hrontrht before any two
justices for the county the accused and sureties are to be also
brought before the justices, who will take their recognizance for
bail, which may be in a form similar to Form 28 of the Criminal
Code.

The justices may, before taking the recognizance, require the
proposed sureties to be sworn, and examined on behalf of the
prosecutor as to their property and liabilities. Xo question can
be pnt to them except as to their property and means. The jus-
tices are to decide as to the sureties' sufficiency: and if they are
not sufficient, others must be obtained, and the accused will mean-
time remain in custody.

Upon taking 'c recognizance of bail, the justices are to issue
a warrant of deliverance—Form 29: See Code 698 (2), and 702,
and the warrant of deliverance, with the judge's order of bail
attached—Code 698—are to be delivered to the gaoler, who must
forthwith release the accused, unless he is detained for .some other
offence : Code 702.

Surrender of Accnied by Sureties after being Bailed : Code 703.

If, after the accused has been released on bail, there is reason
to believe that he is about to abscond, one of the sureties, or
some person by his authority, raay appear before any ju.stice and
lay an information in the following form: —

10—MAO. MAN.
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Fmh or iNroBMATlOM.
I'nder Co<i« 703.

Canada.
Province of

County of

of in the County
day of ,

A.D.

one of Hi« Maie«ly'» Ju«tlce« of the

, who Mith that the laid A.B..

day

The information of A.B., of the

of (orcupoftoNl. talten thia

10 , before the undemiRned K.l

paaoe in and for the County of

together with CD. (insert namu of »i.re(.««), »ere on the _„,. .
oir \ D 10 , dulv bound by recognisance before E.F., ILiquire.

a Juitice of thi r>enc» in an.1 for the laid County of .
conditioned

for the ,i|,i,..,.r«nre of O.H.. at the then next court of competent jnrlidlo-

tion {or o» thr can,- mo.i/ be), and then and there eurrender hlmaell Into

the lu.ti dv of the lieener of the common gaol at ,
•" 'he eald

County, mid plead to auch indictment aa ihsttld be fcraBd apUM h"»"T
the grand jury, in reapect of a charge upon which he had theretofore Men

committed for trial, namely: (alole tA< o»orj«), and aUnd hii trial tharaon

and not depart the aiild court without leave; and that there ia reaion to

believe that the said O.H. ia about to abKxind for the purpoae of evading

justice In the premlwfi.

Sworn, e/c.

(Sgd.l K.L,
T P., County of

On henr;..B the facts alleged, the justice may issue a war-

rant for the re-arrest of the accused: Code 703.

WaiBANT TO APPBEHINO.
Under Code 703.

(Sgd.) A.B.

of

Canadii. 1

Province of r

County of . )

To all or any of the ponatable. and peace oHicera of the eaid County

Whereas A.B. and CD. were on th« „„ ^'^J
"^

„. •.^J
10 . dulv bound bv recogniianc. before E.P., Eaqutr^ • i-"'"* « "»

peaci in ind for the' ,.id County of ,.
conjrtioned for the app«r-

Jnce of G.H. at the next court of competent jur,.d.ction <»' " '*'
"^

„ay b". toltccing the ,«<«n.e»l. in »-e obo,-" .»/ormo(.on) «"« t*™ "^
TheVe surrender him»elf into the cuatody of the !"«?«'«' ">«

T.^oulfh.
at , In the said County, and plead to .uch P'""*'"™! ,"!r^Mch
found agaiiat him by the grand juy. In reap«!l of a «l»'l!» ,?P<^" ""f
he had theretofore bken committed fbr trial, namely: <"'«<•'*'"**''•'•

and stand hi. trial th.r«.n, and not depart 'k^f" '=°""."''*°''' l"^
And where., information ha. been thI, day laid before the ™^«"'K°^

K.I... a ju.tlce of the pence In and for the County of , °?
'"J;

™
bihalf of) the .aid aS. and CD. (or, « (»e coae ""a b«), that there

ST reaJn to WIeve that the »id G.H. 1. about to ab»ond for the purpoae

of evadinff justice in the premiBes.
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*Thra« iir« thfr«for<> to mmmand you. the said conatablw, or oth«r

ji.«™ olIlMr,, or aiur of you. in Hi. Majnty'. name, forthwUh to apprrMna im iaid O.H.. and to brinu him Wfore mt. or <omf other initio, or
lu.tic in and In the mid County o( , In order that i, may be
further dealt with according to the law.

liiven under my hand and aeal at the ot In tha
•aid fonnty ot

. thie day of A.D 19
(Sgd.l E.F.. (Seal.)

J.P.. County of

The warrant may he exeeuted in the maimer (le«criheil at p.
L'M, fur the arrest (if the neeused in the tir»t instanee.

Upon the accused (and the prosecutor, who should also he
notified) being brouKht before the justice, evidence will be taken
in the usual way; and if the evidence satisfies the justice that
the ends of justice would otherwise be defeated, he may commit
the accused to prison until his trial, or until the accused produces
other sufficient surety or sureties in like manner as before- Code
70,1.

WaUANT or COMlflTHBNT.
I'nder Code 703.

Proceed an in the next preceding form doirn to the aateriek*.
And wherrOK I (or the anid . nnminn Ike juatin who ietued

<»« above loarranl (o apprehend) did thereupon imue my (or hie) warrant
to the mnatnblea luid nil other ppare offirera tor the aaid i-ountv to appre-
hend the aaiii G.H., and bring him before me (or the laid ) or
•ome other juitii^e or justiivi in and tor the >aid county, to be dealt with
according to law.

And whereaa the anid G.H. hna been apprehended under the aaid war-
rant and IS now brought before me, the undenigned. one of His Majesty's
justices of the peace In and for the said County of , and It there-upon appearing to my satiafaction, unon hearing the eyidenoe then adducedn the presence of the said Q.H.. that the ends of justice would otherwise
be defeated;

Them are therefore to command you, the said constables or peace

1^0,1" ^'" M*J«"'7'' "•=«. forthwith to take and safely conyey the
said O.H. to the said common gaol at . in the said County of

.
and there deliver bim to the keeper thereof; and T hereby

command you, the said keeper, to recelye the said O.H. into your custody
in the said common gaol, and bim there safely to keep until'his trial or
until he produces another sufficient surely or sureties in this behalf

Given under my hand and seal at the ot in the
County of

, this day of
. A.D. 19

(Sgd.) E.F., (Seal.)
.T.P.. County of

If other sureties are allowed to be given, and are produced,
two justices, without any further order, may take a new recoff-
nizauce in the same manner as before, and issue another warrant
of deliverance: See ante p, 289.
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Coiti in Pnlimiiurr Enfiiirin. ,

Prior to the O 'tario Statute, of 1904, eh. 13, «c. 1 and 3,

ju.tiee, were not en'ttletl to any fee, in a prelimmary enq..|ry in

inilic'tHlile olTene™. But by that statute a justice i. now en-

,U to be paid by the -ounty a lump -un, of »2 for all service.

„ eonneetion with the case where the time occup.e. ,s not n,ore

than two hours, with 5ne. per hour every «'>'l'"""?'
''""J-.

^?'

aeeount for this fee, in the following form, should be Knt to he

°
-rk of the peace to be paid by the county treasurer on the

order of .he LnXy board of audit of ^"'"-Vrr 'Tp"r«
This Iward sits ,|uarterly early m the months of J»°"«7' AP"'.

.I„ly and OctoWr for the purpose of examming such account..

FOBM OF .IU8T1CE*B ACCOUNT,

(loderich, 19

The County of Huron.
To E-n-< J>".

190 .

'""Ti .11 «r.i«. in the pr.lim,n.,y .nquir, in th. «« o. R» v. O.X

tor (name <»« charlt) n<""». •

An affidavit or declaration is required verifying the account

(form of which will be supplied by the clerk of the peace on ap-

'""Aronly ol justice is required to sit on a P«l™inary e„-

oniry though several justices may join, only one fee can be p^,

?ha being all that tne statute authorizes The part.e. to pr^-

cut ons for indictable offences are not liable for ""y =<•."?';

V ?he result of the enquiry may be; and .t would b^
'"^^ '»J

anv justice to receive any costs from either party. A penalty of

Z aTd co.\, may be imposed upon any just.ce who •neg*^'^

receives fees: Ontario Statutes 1904, ch. W, »cc^ 2. lh« """^

nrovW^ by the tariff contained in Code 770 and in B.S.O. ch_

95 havtno application to these proceedings, but only to cases of

summary convictions.

The CoMtaWe'. Coiti.

The tariff of these is given in B.S.O., p. 1046. The fees ot

constables in connection with preliminary enqu.nes m md.ctable

Xnce. cases are payable by the province, if the accu^d is com-

mmed orTiled for^rial; but if the ease is dismissed the con-

Ttabl^' fees are payable by the county. In either case the «=
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Munt ahould be made nut and sworn to. on a form which will
be furni»htd by the clerk of the peace. Theae account* should be
sent to the clerk of the peace quarterly, for submission to the
Hoard of Audit

If assistance is necessary in making an arrest, the party
whether a constable or private person, who assists, is entitled ton.M besides mileage at ia«. per mile one way. for such assist-
»nce_ The person assisting must make out and send to the clerk
of the peace an account for it in a similar form to a constable's
account; with usual affidavit.

In making out these accounts care must be taken to give the
date for each item of work done ; also the exact place from, and
to which (with lot and concession of township) the constable tra-
velled should be shewn in the item for mileage.

If a constable cannot find the accused to make an arrest or
serve a summons, at the place to which he goes, he is entitled to
his mileage on shewing by his account or affidavit that he used
due diligence and the reason for failui'e.

The mileage cavers the conveyance, or railway fares and
hotel bills of the constable, but not those for conveying the
prisoner to the justice, or to gaol. Necessary meals for the pri-
soner are also allowed.

Accounts against the p-ovince must he in duplicate, but those
against the county need not be.

Witnen' Feci.

There are no witness' fees allowed in preliminary enquiries-
the tariff in Code 770 only applying to summarv conviction
cases.

I
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ALPHABETICAL

STKOPtM OE LIBI or iBDIOtAIIX OlTIlICM III WHICH JoTOOI 11 TO HOID

A PEiuuraiBT Ebijuht.

juiry oj Dejwiieii in Ihe Prtcedmg Chapler.

Curiam J(05i.lral« h<.ve JurMiCion »" Cf"""'"J'V
;f
»» °' '»' '''"'°"'-

i» Appended (o l*e Conlrai-j/.

for porlicutar. a, lo Ike OffUnal. ;«oi«<ied in Ifte ":L-«ji.(ra(e." IVto H».e

TAi* Au(*<iril» onii Explaming Title JunadtcUon:

See ante p. 108, et eeq.

Abudonment oJ Child UndK Two Ymh Old.

tS 1*B at , on , A.D. 10 , did unlawfully abandon

and exDos'eA" a child (or a child whew name ii unknown) then under

the ai"^!!™ year., whereby the health ot the .aid child i, pennanently

injurwl (or, whereby the life ol the naid qhild wa. endangered).

Abduction.
O^ an i/eirwe: Code 314(n). „„ia^.
AH on at . did, for motives of lucre, unlaw

-

fully take away (or detain), .gainrt her will, a woman, named C.D. with

ntent" marry (or carnally know ) the ,»id C^., or with intent to

c°UM her to be married to (or carnally known by) E.F., .he the »a.d CD.,

Srhayingalegal (or equitable) preeent ab«.lut. (or future abeolute, or

futSre MnStionrT or contingent) intereet in real (or p.r«>nal «t«te, on

.he then being a prcumptiye heire«« (or co-heire.., or pre.unipt ve next

*1 kinrot aS., yL then had a legal (or equitable) pr»ent ab«>lute or

"utureabMlute, or future conditiomll, or contingent) intereet in real (or

peraonal) eatate.

Of Woman Under 81 yeorj; Code 314(b). „.ii,

know)' »' woman, mimed CD., .he then '"'»«.""''"
'*«"f°'" Jft^

did fraudulently allure (or take away, or detain the Mid CD. »« °'

™

p»«,.ion. and .Kain.t the will, of her father ( or ">oth«r. or of E.F., «

per«>n having th» lawful care (or charge) of her, the Mid C.D.

Of a llirl Under Si«(een: Code 316.
, „ ^ , , .„„ »„ h,

A B on at , did unlawfully take (or cauie to be

taken) an unmarried 'girl named C.D. out of the poewMion and againrt

U. will of ?e° hthcr ("r mother, or of E.F., a per«.n "If
haying the law-

future or charge of her, the Hiid CD.) .he, the «id C.D. then being

under age of 16 year..

Ot a Woman of Any Age: Code 313.
. „ , , , j«

» B nn at . did unlawfully take away (or de-

tain) .min.t her will a woman named CD., with intant to marry her (or

carnalfyCow herror with intant t., «i« her to be m.rri«l to (or carn-

ally known by) E.F.
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Children Undtr Fourteen: Cod« 316(a).
A.B., on , at , did unlawfully take [or entice) away

(or detain) a child named CD., then under the age of 14 yean, with la-
tent to st«il a certain article, namely: {deacribe thi- article) ttivn being
on or about the pernon of the said child; or with intent to deprive E.F.,
the parent (or the guardian, or the person then having lawful charge) of
the Hsid child of the posseeaion of such child, (or if the charge u under
Code 310(6) the above form may be changed ao aa to etate the charge to
be that of "receiving or harbouring" the child "knotcing it to have been
theretofore taken," eto. )

.

Abtaction.

Code 207. Kee Kidnapping.

AbortioD.
Advertising Drug to Procure: Code 207(c).
A.B., at , on , did unlawfully, knowingly and without

lawful exfuse or justification publish an advertisement of (or offer to
Kell or hiul for sftle or disposal) a medicine ior drug, or any article etat-
ing by what name it is called) intended (or represented) as a means of
preventing conception (or causing of abortion or miscarriage).

Attempt to Procure: Code 303.

A.B., on , at , did unlawfully administer to (or
cause to be taken by) a woman, to wit, CD., a drug (or "a noxious
thing") to wit {atate what the drug or nogioua thing t«<u), with intent
to procure the miscarriage of the said CD., or did unlawfully use upon
a woman, to wit, CD,, an instrument (or if other meatia toere taken de-
tcribe them

) , with intent thereby to procure the miscarriage of the said

U'oman Procuring, on Heraelf: Code 304.

A.B., a woman, did on , at , unlawfully administer
to herself (or permit to be administered to her, the said A.B.) a dnig (or
a noxious thing), namely, (atate what), with intent therebv to procure her
miscarriage, or did unlawfully use upon herself (or permit to be used on
her) nn instrument (or if other means are uaed deeeribe them) with in-
tent, etc., aa in the neat preceding form.

Supplying Drvga to Procure: Code 305.
A.B., on , at , did unlawfully supply to CD. (or

procure) a drug (or a noxious thing, or "an instrument," or if any othm-
thing, name it), the said A.B. then knowing that the same was intended
to be unlawfully used or employed, with intent to procurr the miscarriage
of a woman, to wit, E.F.

Killing Unborn Child: Code 306.
A.B.. at , on , A.D. 10 , did unlawfully and wil-

fully, and with malice aforethought, cause the death of a child of one (C.
D.), which was then unborn and which had not then beixime a human
being.

Aoeeiiory.
Before the Fact.

Is chargeaole as a principal, with the offence: Code 60, 70, 26V.

After the Fact.
Or who assist! the principal to escape, is chargeable as such: Code 71,

574, 575.

jl
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That on at aome person or persons unknown (or

A.B.) did unlawfully {state the offence committed according to the form

given for it) and the said CD. (the informant) has just cauM to *^*V^
and does suspect that E.F., well knowing the said person (or the said

A.B.) to have so committed the said offence, did afterwards unlawfully

receive (or comfort) the said person (or the said A.B.) (or assist the said

peiBon or the said A.B.) in order to enable the said person (or the said

A.B. ) tu escape.

The Offence of Being such Acceaaory is Indictable, if the Principal Of-

fence v?aa 90.

Aecuiing of Crime and Compoundinx Same.

Code 453, 4.'t4. Sre Extortion, etc.

Adulteration of Food.

Bee Food.

Affray.

Code 100. , „ ^,. ..

A.B. and CD., on did commit the act of fighting on the

public street (or highway) in the said of (or did

commit the art of fighting to the alarm of the public in the bar-room ol

the hotel known as the Hotel in t^e said of .

being a place to which the public then had access, or etate any other public

place) and did thereby then iind there unlawfully take part in an affray.

i^mtiee or Servant.

Master yeglecting to Provide yeceHsarien for: Code 243. See 'Neg-

Cauting Bodily Harm to: Code 249.

A.B. on .at , being then and there the master of

CD., an apprentice ior a servant) and being legally liable to provide tor

the said CD. as such apprentice ( or servant ) unlawfully did bodily harm

to the said CD. (ntate the nature of the harm and how inflicted) whereby

the life of the said CD. was endangered ( or the health of the said CD. was

likely to be permanently injured).

Amu.
See Weapons.

Anon.
See Fire, Illegal Cw of.

Caiieing Bodily Harm : Code 295.

A B. at , on , did unlawfully commit an aasault

and beat CD., and did thereby then and there occasion actual bodily harm

to him the said CD.

Wieft Intent to Commit any Indictable Offence^ Code 296(a).

On , at , A.B. did unlawfully assault CD. with

intent to commit an indictable off'-nce. namely, (describe the offence \n-

temled, foUotcing the form of charge for the offence).
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On Conttable, etc.: Code 290(b).

™,i,ii^°„m„ , ' " _ **• '"'' ""'•w'ully MMUlt CD., a
public officer (or a peace officer), to wit, a coniuble of the aaid county ot

.1™ „. k'- 'T." '*• "^' ""•»*«>. ""» •"<) the" engaged in the execu-
tion ot hu duty a> .uch conatable, to wit, while «fe«J.T« (»e Julv 6ei>io
perforMfld).

~ '

On C'on«la6/ff to Henat Arrest: Code 296(c).
.."?".

. .
"

. AB. did unlawfully aiiault CD. with
intent to reeut (or prevent) the lawful apprehen.ion (or detainer) ofaim the laid A.B. (or one C.I for a cerUin offence, to wit, tttale the al-
ienee oocording to the forme given).

On Officer Executing Legal Proceat: Code 290(d).

,. ^"
,

> at
> A.B. did unlawfully aeaault CD. who waa

then and there, in hii quality of a duly appointed bailiff of (elate the
oourl), duly engagsd in the lawful execution of a certain proceu duly
iMued out of the aaid Court in a case of E.F. and O.H., and directed toaid L.u. as such bailiff against (or in the making of a lawful aeiiure of
landa or goods), or with intent to rescue cerUin gooda which had then and
there been taken under such process.

During an Election: Code 296(e).
AJl., on

, at
, being a day upoT which a poll for

an election of (a member of the Dominion Parliament •,. of the U^slativeAsMmbly for the said county or for municipal councillors for the munici-pamy of ), was there being held and proceeded with, did, within a
distance ot two mile, from (stole lAe place) , where a poll in the aaid

ki!J;, ?. S" '"'°* "''*° ""'' '"'''• unlawfully assault tor assault and

Lymg in Wait for Feraona Returning from Public Meeting: Code 128.

. 1. ^ ' A' 1 .

°"
. d'd unlawfully lie in wait for CD.,who was then returning (or expected to return) from a public meetins,

with intent then and there to commit an assault, upon the aaid C D (orwith intent by abusive language, opprobrious epithets or other offensive
demeanour directed to the said CD., to provoke him, or those who accom
panied faim, to a breach of the peace).

Indecent, on Femalea: Code 292(a)

..«lt°CD., a female" '
"^ "' """""""^ '"'' '""'"""'' '«'' -

or (6).

™..i . r.r. .'*'. u .^
.
A.B. unlawfully did (stole icAol (»e oe«K0«) to CD., a female, by her consent, such consent having been obtained

by false and fraudulent representations, that the said A.B. was 11 medical
practitioner, and that such act was necessary in order to the m"dical treat-ment of the said CD. by the said A.B. (or os (»e Mae may be).

Indecent, on Malea: Code 293.

J 'J? J.J .'.',5 « ' •*-^' * "*'' P«'son, unlawfully and in-decently did assault CD., another male person (or assault CD. with intent
to commit sodomy).

And Wounding. See Wounding.

On Workman. Bee Workman.

\.
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Atttmptl.
Cod« 670-87!. ^ ^j unlawfully •ttwnpt to (•••«•

,», offfni. .«.».p<«l i» «»• """^ "' '»• '"» »*""'•

Bawdy Hoiiaa.

See Disorderly HoilH.

Mtiality.
See Buggery.

Batting.
^ee Gambling.

Bigamy.
Code 307, 308.

j^j (,,,„ , „,„ (or woman)

.,r.oty'm°;ried, did unli^ully marry ^.d
g^

^brough ^.or.^ -;
riage with another woman (or man), to wit, V-.i^., a""

mit bigamy.

"^Ue^* *te-. O/P-^' "'»"""•
^'^did'^nlawfully deatroy (or drfaee

... >„1„«r-e or' i„»n a„ «& «r" oTt^S.!"or^
-'^^ '!«''

.„^„VirtX^™?'.^'V^%iw/i S^^^^^^ .. Oytario, by
&.J^^

sion regiBtrar for tW municipality of the

said county o(

;«.«, f.l~ Cer«^'« <". '"«' O"" "'"""^ *'°" *"' *"•

Btaiphamom libel-

Code 198. See Libel.

Breacb ol Cmtiact
Code 49». . n „„i,wfuUy and wilfully did break

At ""
, .A^iti, °«irta(e koto broken) tberetofore

.. certain contract, namely l*f«f''«
''

h„i„i rLonable cam» to be. -e)

„..ade by Mm, he then well I'"""'"? •»:£g wSbe to endanger huMU

;is\t'rur=:^rir."=r'"i"'i^-
°°'""' - -"^ -'"""' """''

*"
'•S'tC^iTar'S-Toro'ff^'runder the eub-^ction. to Code 490 may b.

framrf "om thrabove in regard to eontr=ct. for

S^pflying E,ee.He Li,ht: or Water, or Crjin, <». Mail,.

Mad,, Wo«o«i « .0. Ood. 600. see al«. under "Worta-n."

BTCAkittf PTiwm.
Btt Escape.

Bribary in Election.

R.S.C. ch. G, MC. 205.
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Bribtrj of Witaew or Jottiiuui.
Code 180.

A.B., at
, OD , did imlswfullv diiiuade {or attwnpt

to diHUade) one CD. by thrente [deacribt) or bribe {stating it), or £7
corrupt meant, to wit, {deaeribe) from giving eridence iu a civil {or crim-
inal) cause (or matter) then pending in , between («tyl< of eauat) ;

or (6).
Did influenci! (or attempt to influence) bjr {deacrihe tke meant aa in

the preceding form), a. juryman, to wit, CJ>., then lummnned ai a jury-
man to serve as such at the court of general vcssions 01 the peace, then
to be held at , in and for the county ol

,
{or aa the

caae may be), in hie conduct as such juryman;
or (0).

Did unlawfully accept a bribe, to wit, [or any othir cor-
rupt consideration atating it), to abstain f.om giving evidence in a c-ertain
matter {or cause) then pending in , or on account of his conduct
ai a juryman at ;

or (d).
Did unlawfully attempt to obstruct {or pervert, or defeat) the course

of J atice by [atating the corrupt meant uaed).'

Bribing CIBcei of Justice, etc.

Code 157.

A.B. then being a peace officer, to wit, a constable for the couiity {or
district) of , employed aa such for the detection or prosecution of
olfenders, did unlawfully and corruptly accept {or obtain, or agree to a«-
cept, or attempt to obtain) for himself {or for one CD.) a ce-.tain sum
of money, to wit, the sum of (or a certain valuable considerntioa,
or an olliee or placH of employment, atating it) with intent to interfere
corruptly with the due administration nf justice {or to protect from de-
tection and punishment one E.F. a person who had commuted or intended
to commit the crime of [atating it),

firfbtn^ Jfember of ParHamcni-. Code 166.

Oifta, ete., to Offlcera of the Government: Code lS8(a).

Qovernment Officer Accepting Oifia, tte. : Code 158.

Breach of Truat by Public Officer: Code 160.

Corruption in Municipal Affaire: Code 161, 163.

Selling or Buying Office: Code 162.

"Magiatratea" Cannot Try Any of the Above.

Bucket Shop.
Keeping: Code 231, 232.

A.B., in his premises at , on , did unlawfully make
a contract with C.D. purporting to be for the sale of certain stock in {name
the company; or of certain goods; or merchandise, to wit, wheat, or atatt
whatever the thing purporting to be dealt in was) in respect of which no
delivery was made or recmved and without the bond fide intention to make
ftuch delivery and with intent to make gain or profit by the rise or fall

of tho said stock {or merchandise, etc.), and the said A.B. was thereby then
and thee a keeper of a common gaming bouse.
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F«,.e«lin»: Cod. SJ3.
onUwrully h.blta.lly Ir^umt

.„^ r...in f, un;iw|u, ..Jinj^o^nu-cu purporting to U ,.r

th« Mle ot (elo., proceed M «• tit a»ow fo"»).

Bannr-
Cod. aoa. 203.

unlawfully commit (or .ttompl

to olmi.',' the .l^miiab^ cim. o. iuggery «ith . Uvi-H, ..im... to w{t.

a mar. {or with CD.).

(mluy ud HotiMbiwkiat, (tc.

BKrjtoru: Cod. 67(a).
A D 1» by night, unlawjully and

burgUriouJfy did br»ic°fnd "^'J*'i"t'i'°S°dw.Sig'l^' "j

thsft.
or (») n

Did !,y night, unlawfully >•'»>,"^ °^,^\,r„SS.°'t.''-it
,h.r. .ituatrf, after "'^PB """J^'tnWulir.nt.r^^^ •»'* i""^'
(.late l». offenc.), or »'"' ""''^XhT, o«f.no. th«r.in, to wit, {lUO,

nmt to t»at .ffMf. ^ 468(0)

«id dwellinghouK, to wit (.lot. l»«^offmo.).

.. i2»r:f'^s!'z/^|ySi5^"'--^-»-
-°'

tb.r.^MT^tLXrto'-Sjmfrt.'i^^^^^^
Otal. I». offmo.). „||^ ^^

Bid unlawfully hr^k and en,« tj^^op of C.Dthe„

of l». ot»«- plo««» "»"«'' ••
JJl'j;; n> tUe rituItS)', and did th«

a:letmrWr«^--P ""„^^ X' ^.-'- '.; .n indicUbl.

oSmoo, to wit, (.Ml. t». <'ff«»«>p^
^8,

•With lnt«.t to commit th.r.in an indicUbl. ofr.n«, to wit (.»«.

Ilk. OffWK.). p,^ 4JJ

Did unlawfully by night .njjr (or
^Ynf'nfl."Smmil"Jn'"yJ^

^bifisi:^Th.?iin":S;
i?t"nur?*n"o^'run*i".w.uiiy t„ .u.i th.

goods and chattels of the .aid r.D.

to BreoJi a DimIIi«»-*oim.: Code
Bting Tomi ArmtA m%\ /niml

4«S(»>-
„, waa found by day unlawfully arrod

„ithVda;'g3rou. or oCive weapoi'^r in.truS.ntf, to wit. («,.*«.
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what it wa»), with intent to break and enter into the dwelling-houM of
CD., there lituated, and to commit an indictable offence therein.

or (6).
{The same form to be used by aubstituting the icorda "by nif^ht" in-

§teal of "by day," and "a buildinj;" instead of '*dwellin|{-hoiitie.")

Oouaebreaking Inttrumenta, Being Ditguiatd or in Poa§et»ion of: Code
464(a).

Waa found by ni^lit unlawfully, and without lawful excuw, in poi-

Mesion of an initniment of housebreaking, to wit (d«acrib§ it)-

or 464 (b).

Waa found by day unlawfully having in hii* ptisiteitaion tin instrument
of house-bieaking, to wit (describe Hi with intent to commit an indict-

able offence, to wit (burglary, or aa the caae may be).

or 464(0).
Was found by night unlawfully, and without lawful excuie, with hie

face masked {or blackened, or disguised by, atating the manner of Ike
dte^uiee).

or 464(d).
Waa found by day unlawfully having hia face masked (or blackened.

Or disguised by, atating how), with intent to commit an indictable offence,

to wit {atate the offenoe intended, auch aa, to commit an assault upon C.D.).

Of Place of Worakip: Code 455.

A.B., at , on , did unla\ fully break and enter a
place of public worship, to wit {deaoribe the place), and therein did com-
mit an indictable ofTence, to wit (8^a(e the offence, for instance, did »teal;

mention the article, the property of CD. }

.

or
Did unlawfully commit an indictable offence, to wit {atate the offenoe),

in a place of p-.:blic worship, to wit (name the place) and that after com-
mitting the said offence, in the said place of public worship, the said A.6.
did then and there unlawfully break out of the said place of public worship.

or 456.
Did unlawfully break and enter a place of public worship (name the

place) with intent then and there unlawfully to {atate the offence) therein.

CbMtiiig At PUy.
Code 442.

A.B.. at , on , unlawfully, and with intent to do-

fraud CD., did cheat in playing at a game with cards {or other game
atating it); or in holding the stakes; or in betting on the event of (tfate

the event het on).

Childbirth.

Neglect to Obtain Ataiatance in: Code 271.

A.B., at , on , she being then with child, and about

to be delivered thereof, unlawfully did neglect to provide reasonable assist-

ance in her delivery, whereby the child of which she was then delivered waa
permanently injured (or aied just before, or during, or shortly after,

birth), the intent of such neglect being that the child should not live {or

to conceal the fact of the said A.B. having had a child).

Cottceolinj; Dead Body of Child: Code 272.

A.B., at , on , with intent to conceal the fact that

the said A.B. (or one, CD.) had been delivered of a child did unlawfully

i'J'
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.li.po« of th. d»d body o( th. «ld child, »!"•'"'; *'•,*','!
*^»°'.fc,°4

placing it in a water cfoa«t).

Cbokisf, etc., to Commit Ciima.

8ec Qarroting.

°"a«., o. 0,.Ha, Vio,««. .o^o»^OJWj;<J,:^Cod. .~^^

°'"'«"-
or Cod. 200.

Did unlawfully .trik. (or oftcr
'j°|'"™,'S' °'

T"
c"d"'" Jl'S^ma^

about to engage in proceed oe in pre«ioiM ^ortK)

.

Coiiugt Ofieneet.

Code 54e'6eS.

'iTSllSS.':!"-^^ T^r, to make, •
?-^-^^i ^^-Td

^™arJ/l"^±rrdW'ror".rce'nJ^

•Gild or .ilrer a coin reeembUng ((Jr apparently intended to reeemble

or pais for) a current gold (or silver) coin.

•Gild (or silver) a piece of '^^i'^?°l^'^l."S^Z''»Z'"^

rst?rrcorc:'n'V?Srd„Vr-^rU\^.S;V\ cent ..^

piece. ...

•Gild (or silver) » current copper ^i" ("T «' "'i.ffliJS't'^k^Jbl

CHppi., Orr«.. Co*-: Cod. MS.
^^^ ____,^^,^„^ impair (or dl^i^

tilver) coin.
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Defacing Current Coina: Coda 5S9.
A.fi., at .on , did unlawfully deface one currant

gold {or illTar or copper) coin, to wit (detoribe w coin) by atampiog
thereon certain namea or worda, to wit (rfeaori&a), and did aftarwarda un-
lawfully tender the aame.

ProHcutionn for uttprinff dpfaced coin mu^t 1m> with cnnnent of Attorney-
General: Code SOS.

Current Coin, Poeeetieing Clippingt of: Code SflO.

A.B., at , on , unlawfully had in hla poaaeaaion,
or custody, certain fllingi or clippinga (or certain gold; or silver bullion;
or certain gold, or ailver in dust, or solution, or otkertoiae stating how),
which were produced or obtained by impairinir {or diminishing, or light-

eninff) gold (or silver) coin, he then knowing tne Aame to have Wn so pro
duced or obtained.

Counterfeit Coine, Poaseasing: Code 561(a).
A.B., at .on , unlawfully had in his euitody or

potsesaion, one counterfeit coin resembling, or apparently intended to ra-

emble or pass for a cut rent sold (or silver coin), to wit (dMcri(e it),

with intent to utter the name, he then knowing the same to b« counterfeit.

or Code 661(6).
Had in his custody or possession, three {or mora than thrae) plaoai

of counterfeit coin resembling, or apparently intended to resemble, or

fasB for current copper coinn called one cent pieces, with intent to uttar

be aame, he then knowing th« same to be counterfeit.

Foreign Coine, Offenoea ReapeoUug-. Coda B68(a).
A.B., at , on , did unlawfully make, or begin to

make, a counterfeit coin resembling, or apparently Intended to resemble,

or pass for a gold (or silver) coin of a foreign country, to wit, the gold {or

ailver) coin of (name Ike country) called inamf the coin).

Uttering Light Coina or Medala: Code 565.

A.B., at , on , did unlawfully utter as being eur-

rant a certain silver coin, to wit, a silver dollar of less than its lawful

weight, he, the said A.B.. then wall knowing the laid coin to have bean im-

paired (or diminished, or lightened) otherwlaa than by lawful wear.
or (6).

Unlawfully, and with intent to defraud, did utter, ai being a currant

ailver dollar, n. certain silver coin, not being a current silver coin, but
resembling in size, figure and colour a current silver dollar, and being
of less value than a current silver dollar.

or (h).

Unlawfully, and with intent to defraud, did utter, an being a current

silver dollar, a certain medal (or piece of metal), renemhlin^. in size, figure

and colour, a current silver dollar, and being of less value than a current

silver dollar.

or (e).

Did unlawfully utter to CD., one piece of counterfeit coiu resembling
{or apparently intended to resemble and pass for) the current copper coin

called one cent, he, the said A.B., then wall knowing the aame to be oount-
erfeit.

rncurrsfit Copper Coina, Uttering: Code 667.

A.B., at , on , did unlawfully and with intent to

defraud, utter, or offer in payment a copper coin, other than current oop-

par coin, to wit (detpr<6e the coin).

m
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", il). which pnrport«l to be . countertat tokon of v.lue.

r„jj.i., IKU^i-J /«.-».«.. f-
<if/J'»»wful.y .»d without lawlul

or buy or nil; or h»Te in hi. curtodjr or P?^""'',^ ^.j, „d Im-
delcHle <V iMtrammt) in or "POn wWch

'''^'JJ',„ iMtapt.! «« In-

p,««<l. or which would °«k« ""^ ™P'^' " 7^, "",.'^?M.mbl.no.,

T^ J5 rtiS- ori:Turrtt''^r„r.?r''co';'n, r-it i^*. .«

"****'
or (6)

Co.-*.r,«. Coin, D«U., «: ^"1. M2t_»|;„,^„y
.„j „thout l.wtul

Comp&ny-

company (or body ™'P«"'« '
'*™

'?,?!°*!?.^,„u, 1". I ir circul.M, or

in.) .nd ™lled (««».« "f.
"""f-.'^i J^ll knj^ toL talM in the following

&"•
tt rXr:rrXlSr:%r'*c?jr,ro? tk. «>* comp-ny,.

™VrTT^srr."L"::::ry\rn:rrii^;.viS'unVS<5!::
torio SUtute.

Compoundinf Peul Acti-
'

Code 181. thmtofore brought (or und«

oolout'of^fingin,, .n i«ion ^iXTX^'Z^^^^^i^Hi^^''^
rjiiri? jrunr.f-uigr"^^pori'th%Td' :srwithout^ti. o,d.r o,

conMUt of the eaid Court.
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Cmtiat trp OSocM.
Taking Reicard for: Co<l« 182. S— Itewarda.

CracMlmnt o< Birth..
«« Childbirtfa.

Coupiiacy to Commit u IndicUbIt Ofltaet
Code 573.

(„ «^~.'."-
I J- . u,'

°". '"'' >"iln»'ully <!oinnir« with CD.
»i<» parltcKlari m t*< ^orm 5i„„ ^o, u, ol/ejnj crime 1.

Cointtrfeitlaf PooUft or Kmnm SUmpi.
Code 479.

~,.,n^wr.*,'„ I. . ; °".. ' '"'' '"'l»'''ully and fraudulentlT
counterfe.t (or knowingly kII, or eipoM tor ..le; or mlerl a atamp uaei

SyJri'LT^^K °i
"":""" '^ "« l'°'«™nient of Canada

I or St thoOovernment ol the Province ol Ontario), to wit, a two-cent poaUge atamp
of the Dominion of Canada (or <u like coae may 6«|.

l~""«» »•"•?

Damage.
Il'i7/u/.

Dead Hnmao Body,
Neglecting to Bury: Code 237(a).

~^^^ to »M™°". duty impo.^VpSl,»hi'rb\",".'l";l?h"r'ef^,;;S

See Code 237(b) as to other miwonduct.

Diaorderly Home.
Xeepin;: Code 225, 226, 227, 228, 232, 086.
A.B., at

, on and on divers other days and tlmeaSHic that date did unlawfully keep and maintain a disorderly house tortt, a common bawdy (or a common Baming, or letting) hou«e at (rfe«m6e
looolKy, e.g., at a kouae taoion oa .Vo. 1 on Sfreel ia the city

Dng.
/tdaiiaisleiia; to Procure Aiortion. See Altirtion.

Drogging with Intent.

To Commit Indictable Ofence: Code 27e(b).

•lA'^' ^' „-' °°
' "'"> int™' thereby to enable themid A.B. (or one, CD.) to {slate the indictable ofence committed or at-

tempted), to one, E.F., did unlawfully apply (or administer, or attempt
to apply or administer) to (or cnii,e to be t ik,n byl (hi. »,ii,l K F chloro-form (or laudanum or a stupefying or overpowering drug, matter or
thing, atatinp icAat tt was). " e.

To Endanger Life: Code 277.
A.B., at .•"', ,A.D. 10 , did unlawfully administer

or cause to be administered) to (or cause to be taken byl CD., a poison
(or a destructive or noxious thing) namely (state uAat .( iwm), so as

20—MAO. MAN.

til

I'
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ri

thmbr to l«M«t "POK Ik' "W CD. rl«" '»^')' >""" '"

tba lib of tha wld CD.).

Wil» /»•••• 10 /"/«"' Cod. t7«. „„ did unUwIully .*•

(or . d.«nicti« or Boiiou. thing! Mmfly '•'"'" "'r'",JTD
tont tWroby to injur, (or to .ggri.v., or to .nnoy) th. ..Id O.u.

D«L
CMlntinf. Cod. 101.

^^ a„l„WW rhalLnn CD. to

„,httl.Uor d.duni;..u,>, .nd«rour Wyr^olc.
.^^^^^^

to llglit • du.l! or .ndMvour to prorok. t.F. to cnwienj. ».». •

duel).

BMtlon Documnt..

TZ"Z''ml^'im'?'^ B«t.on Document..

""r" ""ckT ««. 2»5, 25«. ««». "'. «"' »"• *"• "*
"M.giBtralM" oinnot try tli«e offencM.

CKipM .nd BeKUM.
BrMJlinj J>ri«m: Code 187.

^^^^ ^
_. ,.|„|p„„| ,ii.l unlaw-

,„i./s~f. f'^r\i°i\ ";';m°^:r.h.n°.ld ab' (r?n.*;'c.D.), h.:

Si/.rrB^ofc^.'.'.'lp'nSJ g» »n»n.d in t..e ..id prUon

0,1 » criminnl charga, to wit (.tot. I»« o»i.rj.).

B.«U= Pri«-, A..«pMo: Cod.
188.^^_^ ^^ ^ p,i,o„„ .on«n,d in

th, *™^,;„nVo.o, prison at
™4>^,'™rktt"'o'f

' U «n In'tii

:r;rir„,rllV.r.a?L'Tn\«TnnL'':a'rd%ri»n) with intant to

escape therefrom.

Eacop. Pro„ Cualod,. Bi"..r Bafor. or Af-ar Co,,^.io»i Coda IM,

. „ 1»»-
on , having tharatoloro. to wit. on th.

A.B., at '

J n IQ hMn lawful)? conv cted of tha of-

rn't":fA\"'^"'Trjri33^n;'or\n^^^
rrunlrT l^ul'^r^nt'l'ZanX.uV-'iotion. did unlawlull,

escape from such custody.

ReBCueor A8««tinff: Code 191.
^.^ „„,^„,ui, „scue CD. (or assist

°""co».<o6I«, FoiunMrfl!, illov,ing E.cap': Coda IBl, 192(b).
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IM eommoa faOl of th« COUntT of In which C n wm than aiul

wlmlMl .h.r^ 01 .(al. I*. o»«r^), h., «h. uid A.B., did th.n .nd tUnMU-lulljr .nd .olunurily .»d intention.ll7 pwmil th, iild CftS
J»f«ce O/JIoer, Ptrmilli„g Eieape bg .V«,,I,rt o/ n„(,: f„i, im.

i?.r,K
° ' '*•«»"»•). "'1 unlawfully, ind by f.iling to p.rlonD . uS

?;JJJ ,1 "7*:^ "pon him, th. «ld A.B., in th. pr.miS«i. to wlt.^

Aiifinj Eanipa From l^itoti: Code IM.

••>. fk^"
*' « « '

°°
• <">'"wlully and with intent to futli.

"1h" cou'^Tol
^^- ' ••";??' '"""""^ impr'i«„«l 1„ th. common glol

Uin latafe (Aa artwia) Into the aaid priaon.
/~i, • oar

Coniiot ffeiaj al Urgt Btfor, itpimtion of Snienet: Code 188

,„ ,„ /' i ' °".
•
ll'vlng heen thiretofore aentencad

to impriaonment upon a criminal charge, to v?it {.(o(c th. Mor,.l, ."t^
rt S,? 1. t' " * ""' P'.'" "'"'""Id. "J before the e.piration of th- termfor which ha waa ao aantanced, waa at Urge without a fawful excuse.

iploaiTM.

VnlaicfMn Jfatiaj or Pouetnng: Code 114.

.„H w™it'-i I ' ?? , '
*''' unlawfully make (or unlawfully

luLt^^^ll Y"J° '; !«"«"''"". «'- under hi, 'control), an eiplo.i«•ubatance namely ia,m;b, or naaie it), under auch ciroumstancea aa to

T^,,l'Z " '™".''"»''le auapidon that he waa not making (or that he hadno in h,. po.8e..ion or under hi. control) th. aaid eiploSive eubatanc. fora lawful o1.jact, which drcumatance. were aa followJ: (.(a(. (»enl.

bplOBlon.
CsMtn^ i)aiiyeroua; Code 111.

,„ *'^" ;' ,. .„ '
°,n

, .
.by an pxploaire aubstance, namely

.'i?7™r.''"°1'' '"• ""l»«'ully and wflfully oaua«i an explosion (alata
<»e focaMy and parliouiora

) , of a nature likely to endanger life (or tocause serious injury to property).
a "" i<" w

Coin; any Act {or Conspiring) to Caute: Code 113 (a I.

-iffcT. n'
?" ..'".. •

unlawfully and wilfully conspired

!^;_ r, , . ? ' «n.fipl08lve aubstance, to wit (name it|, an eiplo-

r^J^i*, r?**""^'
''° '"' '° """« '""'"" '"ju'y *» property, d..•cnte t«e lomlily and ^i>e parttculara).

r r 1,
>"

Bamng Bmploaive With Intent: Code 113(b).

I..A t: u,
"'

. '
on

, unlawfully and wilfully made (orhad in his poaseasion or under hia control) an explosive substance, to wit,(Mm. .() with intent by means thereof to endanger human life (or bicauK, aerloua injury to property, or to enable CD., or some person unknovra

propartj')
endanger human life, or to cause seVioua injury to

.n^fv
'"'""" P"'°^'i'ng» are to be taken for an offence under Code 113

until tha consent of the AttorneyCSeneral has been obtained, except auchas necessary for the arreat and detention of the offender: Code 61)4.

11 ;

!

I:i

• i
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Mil

PtiM Explonve Win /ntenl: Code 112-
. .„^. ._ ,^f^ ... «,,)

or Code 280(o)lH*l. .
,

d.niirou. or exptoive
«»'»'>°°'tJ3,''^'«8W

wit (tioirte it).

Jxtoitioa.

Demand WilK Mena^: Cod. 452.
^.^ ^_,^„,„„ ,,44 „en.cM (.(at.

intent to steal It.
, , ,,,

«„ 4cc.ri»J of Cr,m,. Cod. 453, 454.
^__,_^^^, ,^„^ ,^ tfc,„t,„

r«.. of cod. «o.. «.3. «H^''»''"» "l^"-

By Defamolori, Mel: Code 33!.
,,„,„„ p„bli.h (or IhrMten

C,P.*.;fpu"iH.horo<^,StoC.I,.t^^.b^.^^^^^^^^

CD. to prevent the publrthinR of) « """"/'^iti, i„t,„t to induce CD.,

rr;l/rto*»nr n^^n Z 'JSTH'l^'^^n .n. O.H., .n oBoe o.

•"°*B» T»r«.«e«i-J ie"er: Cod. «^, «3(c)_.^^^,^„y
^,„^ „, deliver to

*'
V

'

A w\ rn' « certain letter {or writing) demanding
(or cause to l>e received by) CD. » «""° '^'^ >

,„ wit (alale "IWO
ot tl« «.id CD. »">;

"'"'IJf'. t re^^abVeor p"oSe caa». and he, the

!;tdtB..'™nte?rX:rt"he"X"tr„, .he%aid letter ,or writing),

r.ln Return by Official of Penny Sarint. Bank.

R.S.C. eh. 31, eeee. 41, 42.
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TllH Wlrehoue Bemlptl.
Code 429, 4271a).
^^•' "." > "^t

, beinR the keeper lor a clerk or apiTson m the emp oy of CD. the keeper) ol a warehbuse (or a miller, or
I a vessel, or a wharflnaer. or » kAandi- nt « „«..a «... -« i

•", r-v "• ^•>'. •"•! iktn^pei ; w a warenouw (or a miller, ormaster of a vessel, or a wharfinger, or a keeper of a yard for .toring
plac€B mentioned in Code 425) did unlawfully and

lumber, or ony o( (fie pteoe. .... .„ .,. „„„„ ,^„, „,„ „„,.w,uiiy anaknowingly and wilfully giv,. to CD. a writing purporting to be a rWeipt
for ciTtain goods or property, to wit, 5,000 bushels of main (or 100,000
feet of lumber, or at the cote may be) as having been received into hia
.aid warehouse (or place mentioned) before the said goods or propertymentioned in the said receipt had been actually received by him it Sari-
said with intent to mislead (or deceive, or detrandl the of

{or E.F., or some person then unknown).

FianduleBUy Alienatiiig Piopeity Cuvned by WaiehoiiH Seixiiit
Code 427(b).

FalM Entry in Ooveinment Book, etc.
Code 484.

.
.^.'^* *' °"

» *•« tl^^n b«ing an official of the Pro-
vincial Government of Ontario {or a clerk in the bank of a<
the ease may be) d:,.> unlawfully and with intent to defraud make an un-
true entry or an u: ration in (or did wilfully falsify a certain book ofaccount kept by the Government of the Province of Ontario (or by the saidbank tor the Government of the Province of Ontario) in which book were
kept the accounts of the owners oi certain stock (or a certain annuity
or public fund, deacniing i() transferable in such book, by (slatino in
vhat the fatse entrv or alteration conaieted).

FalH Ticket, ObfaUiing Faiuge by.
Code 412.
A.B.. on

, ,^
• "J

.by means of a false ticket purporting
to have been Issued by the Railway Co., did fraudulently and
unlawfully obtain {or attempt to obtain) passage on a railway
train.

*

(Similar charges in respect to steamboat.)

Faliifyint Book, etc., by Oflcial.
Code 413.

^^' °"
.
' .he then being a director (or man-

ager) of a body corporate called the bank (or na the oate may
be) did unlawfully and with intent to defraud, falsify (or destroy, or alter,
or mutilate) a certain book {or writing, or valuable security) belonging
to the snid bank {or make n false entry, or concur in making or omitting
to enter material particulars in a certain book, eel out tchat the book i«u,
and what the faUe enMee eonaiaf of, or what emtriea were omitted).

False Betnm by Fnbllo Offlelal.

Code 4ia.

A.B., at on , he then being (aliite official poet-
(lOfi. e.g., collector of tite said of .) entrusted with the
receipt

( or custody or management) of a part of the public revenues {elate
what) did unlawfully and knowingly fnmlah to the (Town Treasurer of
the said town of , or as the eaae may be) a false statement (or
return) of the money collected by him (or entrusted to his care, or under
bis control).

W\v

\""\
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VilH Tntenen, Otuinlag Ki»«T. «••. W-
Cod. 40*. *0S. aaliwfuUy and' with intont to

A.B., on . « J.?"!
""

(Jr o«« «rtfcl« or pro-

defriud obUtn a .um •'
"""^•Jll'h'wit, by thi W« prrteM. that be.

•With int«.t to d..r.ud ror ^ ^^t""^'^X^..^^-
£3 "m« «.« «». partiwlar. of t*. f«I« prrt«0M>.

FalMly PnteBdiBj to Endou Money in « Utt«.

Cod. 407. ^4 wrongfully and with wilfnl

.aUiSi', p°?...ndoj alAt b. the »m^a
hT'oTnTo-'^'Tto ^Tt

ca« to be •-'1<»«; "i""''- '?,! ^l ™lulbl. wcurih, to wit (.(at.

(ton dollar., or « «*«
"^."JJ^/i'^i^f to"mCD., wbicfl .um of monoy

tTh rcSj'r,irb.'^dr.riaS «. enclo^ and «nd ,or cu«

to be enclo«>d and sent) in the »aid tetter.

FalM Telesram. ^ . .__

«„«.,<« P.I« »«»«= Cod. 476 ^^^ .__^__^ ^__ ^^^ „, t^ ^4
A.B.^to'd.liaud on. C.C„nl.w,^y »-},- ^to ^'-^i'?^'. lit
rtl«!t (rtale it. frr^V- V™?f' h. thiSd "BTthm knowing that

tag »nt by th. "''°"^'7 °'
°"?/;i,,''i„tborHy a1or.;»id with intont on

SI t^ S'X-«.i7Xrtq|
^Htolgra.^ ahonld b. actod upon a.

Unr«>"t by th. »''tl'°'i«y "', *l"iiLVi»«M- Ood. 478."
*T.1.!7™2 or !.««• O^UM^

""^fh'''S.nt ™ hi. pat to injur.

..r^'aiam, C.D., did unlawM^ «nd (- «- -K^, "^rw^.

j,rs5S 'ricisni™ CTto-ra^t'to w?t r.to.. «. -«- "f '*.

telffjrnifH or UiHr).

'*^g^.J «.<«« !»"<« <-'«™" Cod. 136

"MagistratM" cannot try.

Food, SelUnf TMnia nn«t for

Cod. 224.
j,j unlawfully, knowingly and wll-

A.B., on .
at • '^^i„„ „iti, intent to »U) for

fully «no«, for «1. I';!,'',";'' '"LiV',*^,"" which h., th. nid A.B.,

ItE iMvention atid S»lM Art: ^^•,C,-.°°- *"•
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Foidblt Bntiy.

Code 102(1), 103.

« mA™ ^Ji. 1 »
.on

, did unlawfully and forcibly and ina manner like y to cauae a breaoli of the peace, or in a manner liliely tocauae reaaonable apprelienaion ol a breach of the peace, to wit (>el o«t (».

fm or rtolmc, wed), enter on land, to wit (dea^il, i(), which waa thenin the actual and p«u»able poeaeaaion of CD.
•." waa men

Torcible Setalner.

Code 102(2), 103.

~,lmlt'?<' .^L. . ^ ' "? J u ,
waa in actual poummion vithoutcolour ol right of certain land being (deicribe it), did unlawfullj detain

hJ?.™"?"."!"
'""'y.'o '»™ • """A of the peace, or reaaonable appre-

„f .. h ,i
* ""». ''om C.D., who wa, entitled by law to the poaa4ion

or it, by (deionie tike oioleaee lued).
'^

Forgei7.
Code 466.470.

~,™™i'w™_ . -'.""j • "''"' "nlawlully and linowingly
commit forgery of a certain document, that is to say (desoriit lAe iiictnii*/«
aa mentioned m su&'«ec(totu of Code 468 )

.

Forged Buk Hotel, Pouening.
Code 5S0.

hi .'t.V^™".' „ ,
oil

, did unlawfully and without law-
ful authority or eicuse purchase (or receive) from C.D. (or have in bu
possession or custody) a forged bank note, to wit (de»cri6e i(), or a torued

to^for^ ' '"' "" "" "'' '*•* """" "'" '"owing the sam

Forged Docnmenti, Uttering.

Code 467.

»„ Ju^i'j !L.i. ..> • V°°. , ,.
'''™ '"'owing a certain document,

to writ (desorijj .«), to be forged, did unlawfully use, or de«l with, or actupon « (or did cause, or did attempt to cause, one CD., to use, or deal
with, or act upon it), ae if it were nenuine. bv tiiiaU h^n it *«. .,..,.* «-
attempted to he used).

were genuine, by (sfots how it was uard or

Forg«7 of Depoiitor'i Book in Poat Oflce SiTiagi Bank.
R.S.C. ch. 30, sec. 18. See other offeuoes: Code 466.404.

Foigtiy of Blection Documents.
R.8.C. ch. 8. sec. 255.

Fortirae Telling.

Coue 443.

~.rf
?*',

?'v ,»,•'"' ' ^* unlawfully • pretend to eiercist
certain witchcraft [or sorcery or conjuration, etc.).

or
'Undertake to tall fortunes.

or
'Pretend from hie skill or knowledge in an occult and crafty science,

to wit (descrthe), to discover where, or in what manner certain Roods or
chattels, to wit (state ickat) supposed to have been stolen from C.D. (or
lost by GJ}.) might be found.

I;!.'?
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Trader F»i«», .. Ke^ P'^m'
«"f^',^ ^J™ inijMe^- to an .mount .x-

A.B., being B trader at .,.' ° d.v of .19" •

ceeding in all «1,000 and being on the
,„ii, did not tor Ave year,

and .till being unable to pay ^'» ."^''^Jt Su^S to be » «»<'" »'
''"'r

next before .uch inability .nd ""''"^.^"SV'th. u.ual coune of tbebiui-

Tei^'^rv^^.'lS'^v-l-e'Sa^e^'JveT^SaV'lo
«hibit and ex„l bi.

transactions.

Code 417(a) (i). ^ ^^^ ^^ defraud his creditors

,„, C^^:'.:. o, bl. credSr., to ^b.^.^- ^^^^^ ^^-^%
Ltain .un. oj mone,, di

-^^""^W^Jf'' (°r.^signn.ent „, tr.n...r.

t delivery, o't'hi.' pro,»r.y. oon.i»«"«
"J/"'-^'

'" '° ^'•

unlawfully remove a part" IfU-y ^ -» """
.t' ^^^

rXi'^L ^Tpa^rbi."pr'.!;^r?;fto wit ..«.. .»e arfi.,.., an. <» »»«.

ma»n.V()i6y««-.oo««oleJord..po.«^on- ,

with the intent on the part of the

..id^B. tLt one Ca'SuM ^tniltiry'^^ve'?:orthf "UTb!
the creditor.) of the .aid *«. ^'d un^a^luly

certain property of the .aid *;?- *"*"
A'„. Fate £«trte.: Code 418.

O„(ro,inj or F«l«fj."5 B«<>1«. °'
^,h i„V„t to defraud hi. creditor.

did u^f.;.^'ny dctroy (^ ^.^-J*.*
^-V

°d' fB.Tr rrta"[n'' 4?! IS?

-•".liu'rity^rwir^srifj^^^^^^
made by one E.F to

"^I'T^f I f.Y« and fraudulent entrTl" ' ^^ ?
or wa. privy to the making of '

'''!^"?t .ppeared that a certain debt

account kept by the «Lid Af l S^vS^K^niCretofore paid, where., in

SS^^a-n^dl^n ^^Jtie :Jfd"d"btta"d ^^^U, but wa. then ...U owing

and due to him, the »id A.B.

^X^lZ^Tl^^!^:^^^^^.^-^. mortgagor,

0, at^rtai^p.™. o''^^J T,^^^Sf'^V ,'r."^^S"^- 'J^

^g-,'with a written 'i™""*
°' X'S purchLc or mortgage by the

fJSttel, before the "fP'''"" .°'
'X„" o /eiraud and in order to nducc

said CD., did >"il»»'""!' ""
.Tl. offeS to him, conceal a deed or men-

the .aid CD. to accept the title ofTerM "_""".','-, ^^ ,itie (,(„(, what

bran" (or other in.trumenl. •"•"'»»,*" ^''7' ,, vendor', lien on the

)ZrJrume,l ,ca. ""-l
'''"•^'?,"°'X I*-ri?tin inT.niment .iga.ed by

X*.:KW.^S7t5.-:M^-?.k"i«5. at the time of the

-

S r^prl™ tSSr thJ-iir^y tir»me by hiiS to the ...d

A.B
•con«nt of Attorney-General required before pro^cutlon, Code 597.
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Fiuit Treei, DiiuMi of.
San Jose Scale i Importation of Tree! Infected Willi: B,S.C. ch. 127,

Furiom DiiviDK, Injury by
Code 289.

to irit*; ?n.,r „l,«,l i' °'i, , 'i**'"*
'" °^'^^ "' " «""'" ^'Mcle,

10 m, a lour-whecleil cab or at the cote mag be), did then ami tlipro

unlawfully do (or cause to be done bodily harm to CD. [give particalar,).

Fire, IUe|tl Vn of.

A.raon: Code 611, 541.

l,,.ti«' • • °"
' -*-^" ""'""'"lly. wilfully, without leimliuatiflcation or excuse, and without colour of right, did.wt Are to n cerSn

dui^'nlS h"'
' ''"'''.""8"°>"« «" to a certliu stack of vegetabirproduce, called hay, or mineral fuel called coal; or to a mine known a»

=?.;;^i:;j^,"Si°;,°i::i-i^ir;ii,- -'- -"- '""°-"

j^t^i^ or eic;^^ w;.hout'co^£>j^:?;"iid'S;;'L;?r:i^,S
did set lire to a certain building, to wit, a store belonging to him the .aid

Threatening to Burn, etc.: Code 516.

. »r..;„ 1. °i?- "; '^"11 (""''"«) threatening to burn (or destroy)

^1^^™ 1.
" ''''°? •"' "*" '*'"» '»«'•"»""•* <fe«ri6.», i«|, (or certainpain or hay or straw or certain agricultural product, elating ,chat i( wmna,or under a certain building, or in a certain ."hip. drecrihe fhe huildlgZ

AtUmpt to Set Fire to Crope, Foreet. etc. : Code 514

I--1 WiJ'»..i» •
°"

, : .'*'' ""'•'rtolly. wilfully and without
«„ J ; f",°°, !' T""* ""•' "'""on' »'»>" of right- attempt to set

?f c!d.
' ' '

'
'° "" l''««'"»^>. 'he .ami being the pro^rty

or

n. tk!i
*"

-V" l'',°ll f\"''
''• " 1"«''''<y of wood and brush) which

WoUBin^To rn'«,.n" " "" ""'',^"- "«" '•"«' ""» " «rt.ln cropbelonging to C.p. then growing on ad acent land (or onv of l»e (Ainn«elated ,n Code 513, elating ,rhal) was likely to catch Are tlferefrom
'

Forest. Reckleee Belting Fire (or Code 515

land leased or lawfully held by CD. for the purpo«! of Cutting tiXr- Zon the private property of CD. on (here elate one of Hie place, Z^^^nZ

flettittg Fire to Crop, etc.: Code H\^(a) fl41

iustiCi^ or excuse Z, without S^"^y'ii^l'tl ^? C^f IZ'l

m
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...» a„» of tk. .«»,. m».io«.i i» cod. 513(.) )
th. »m. being th. pro

""vr? on
" "°*u'nr.w."*-'"u»y '"*""'"

r

:o::^rWi£fe rs^r M'!^i;^M

°"°S^lMo Convene,'-- Cod. M4.
^^ ^^ ,^, „^ Trunk

A.B., on ^ • ?*
, „„^ ,

m . n.
jg ^^ „ » public

lUilway (or In a
"»»''~f..°""^„,„i,. by m«n. of a gam. of carj. (or

eonyeyanee for pa-wngers '^* ™J^"J, J„Sh"s, d.fSSn"S «) "'•lain

from CD. (or attempt to obtain Irrai >-"• » ,j^ mIimJI. .ec«r.l!i or

CD. in such game) a aum of money (or any oiiwr

prortrly, noininj il)

.

PooUeliiaJ or B.Hinj. Code !38, 987.^ ^„,„,„„y „« ,„, knowingly

.i,o.^-S'bSV'"^r'«:Sr±;y'Set~"^^^^^^^
the purpOK!

°',."°?""°i?„,°i ,?™ at ; or did nnlawfullfWme

rildfan rrlUitory or.'.*^ S money (or .«.. .»» -..a^f. .».»„

itaked upon the reault of a horM race at

ioflen, or Raffl,: Code !3«(.).
^,„,^,, .dvertl« a proposal

or plt^for"di.po.lng of "p^pety, toU (d«cr*6.) by lot. ,or ^ a.y^
of chance, deacrMng i«)

.

„. p- ty«5tit^u?;.rby-.o^Tor-.^^r^"^'^^r&
dopMd). „

kou).

BBjiaj loKery ricKU: Code 836(2)

Oamin, in Slool. or Jferokoadite: Code 231 gee Bucket Shop.

See Bucket
Frtq^nting Place Where Above Carried On: Code 233

Shop.

0.«i«5 Ho«., ITecpi-S Co«».o,: Code 22«-229. OSS, 98«.

B.,«», B«.e. jreep*""
«'°""°"al,^^faw1uhfk«p a di«rderly hou«,

^ ^-^n,, mminu hou.e (or common betting liouBe).

" "L'.rX.S:, h5«', i» ««m«<.r, Co.«..ion. C«...

OaiTOttlng or Oaggisg.

9^ "'"in A.B., with intent thereby to enable Mm, th.

„id A.B. (or' on". CJ).) to'rob ('or «,mmit a rape upon) E.F. unlawfully
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did fttt«mpt to render the said G.F. intensible {or uneonMious, or ineapftbU

i^w ?"?*' ^ g^eeiog C"* garrotting) or( mention tht mtant tutd) th»

lA v^' '" * •"*""" ca'culatftl to choke {or vuffoeate, or itrangla) the
aid E.F., or to render the laid E.F. insensible, unconscious or incaDabU of
nslstaaoe.

*^

OnlB and Yrodttoe. Keeelpta, Vain.
Bw False Warehoiue Rceeipto.

Hovat Breakl&g.
Bet BurgUrj.

Ittdaeent or Bevnlloiu Booki, Letters, eto.
Porting I Code 209.

.^:^' ' ,. • ?° ' did unlawfully post for transmission,
or deliTeiT br or through the post to one CD., an obscene - immoral book
{or any of tha thinga mentioned) of an indecent or imm^.al or scurrilous
character.

or
A letter or an envelope addressed to one CD., upon the outside of

which letter or envelope {or a post card, or a post band or wrapper upon
which) there then w*re words or devices or nutter of an indecent or im-
moral or scurrilous character.

or
A letter or a circular concerning a certain scheme devised {or intended)

by the said A.B. to deceive and defraud the public {or for the purpose of
obtaining money from the said CD. under false pretences, to wit, atatawMt ika device or aoheme waa).

iDCMt.
Code 204.

A.B., and one CD., at , on or about , and at divers
times since that date, being brother and sister (or parent and child; or
grandparent and grandchild) did unlawfully hove sexual intercourap with
caen other, the said A.B., being then aware of their consanguinity and did
thereby eommit ineeat.

Indecency, Grou.
Code 206.
A.B., etc.. a male person, did unlawfully commit an act of gross in-

decency with CD., another male persoA.

bdecent ud Obscene Pictnrei, Selliag or EzpoiiiiK-
Code 207.

A.B., etc., in a certain open and public place did unlawfully, knowingly
and without lawful justification or excuse manufacture (or sell, or expose
for sale, or expose to public view) an obscene picture (or book called

,

or photograph, or model) representing (deacribe it) and having a tendency
to corrupt morals.

Inland Revenue Act, Breachea of.

R.S.C. ch. SI.

Diatiller, Offencea By, Sees. 180, at aeq.
Compounder, Offenoea By: Sees. 187, ei aeq.
Brevier, Offaneea By. See. 107.
Maltatar, Oifenoea By. Sec. 208, et aeq.

i'l

i-t

«•»
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ToJocoo and Cij«r Manufttclurtr, OffencM Bjl; SM. SOU. «i wi-

JniTiBni, Altemptinj to Cornipt.

Code ISO. Btt Bribery.

KidluppiDK.

^°2' ™''
.t . did, without lawful authority, kidnap

Canada.

Landlord and Tenant.

8*e Tenant.

Landmaika, KemoTini or Inlirini.

Code 531, S32. Al»o H.S.C. ch. 65, aeca. 222 M4.

Larceny: Merfed In Theft.

Ste Theft.

Letter, rnlawfnUy Deallnf with Pool Letttt.

Bee Poet OfHce Offencea.

letter, Sending Palae.

8m Falae Telegram, etc.-, Code 476.

»T*o?°"' « . unlawfully did publieh in a cer-

worde {here net out UbrUoui words).

Libel: Code 334.
unlawfullv did publiih of and con-

„rni*g''c.S a de|,™a.'„?J libel in aj «rt^ ^,^-^,11^
'fin a newspaper c« led

,'.^, '!; ,li/««n5«l t lereby imputing that

nS-aDTi.- »»«"- '»••"-'»» °^'»' «''" - "' -^^•'''

then knowing the eaid libel to be falae.

"Magistrates" cannot try the latter.

Lodger or Tenant, Theft by.

Code 360. See Thefl l.y Tenant, etc.

Lottery.

See Gambling.

lying in Waiting Hear PnWlo KeetlBg.

Code 128. 8«« Aeaaolt.
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, did anlawfully kill and »\aj CD,

lUil. OffracM Asalast
See I'uut onice Offpncn.

XuiUoghttr.
Code S61, 250-200.
A.B., at

, on

See Wounding.

IlanUgt.
Noleninizing Without Autkoritjf. Code 311(ft).

I t^i'?'' *i*
' **"

* without lawful autboritr, did un-
Mwfully solemDize {or pretend to kolemnize) a marriage between CD. and

or Cod€ 311(&).

I
*^'.^'' **L '

""
' '*"*" know'tiR that CD. was not

Uwtully authorized to solemnize a marriafn between E.F. and GH did
unlawfully procure the said CD. to unlawfully Bolemnize a marriase be-
tween the aaid E.P. and G.H.

Solemnizing Contrary to Laic; Code 312.
A.B., at , on

, a clergj-mnn of Istate what de-
nomttiafton), having lawful authority to solemnize marriages, did. then and
there, a marriage between CD., a man, and E.F.. a woman, aolemnize un-
lawfully, wilfully and knowioRly in violation of the Inws of the P oviiice
of Ontario in which the siiid marringe waa so aolemnized. to wit, by
olemnizing the same without due publication of banna and without any
license 'n that behalf («r, aet out particular Ulepnlitjf complained of) as
required by the laws of the aaid Province of Ontario.

Feigned: Code 309.

j j^ '
""

' " """"f <l'*i unlawfully procure a
feigned and pretended marriage to b? pe formed between himself and CD.,
a woman.

(Aaaisting in 9ame) unlawfully assist E.F., in procuring a feigned
and pretended marriage between the' said E.F.. a mnn, and CD., a woman.

Marine Sigult.
Wilful Interfering With: Code 526.
A' .on . A.B. unlawfully, wilfully, did alter {or

remove, or conceal, stating particulars) a certain signal (or mark; or
buoy; deacribe it and where situated) used for the purpose of naTinition.

Or Buoy; Fastening Vessel to: Code 52(1(2).
At .on , A.B., unlawfully made fast a vessel or

boat to a signal {or buoy; describe where it teas situated) used for the
purposes of navigation,

Mioei, Frandi in Relation to.
Code 424. 8ee also Mines Act, lOOii, in list of Siiramary Convictions

Cases.

'•i

Minet and Mining Machinery^ InjoriM to.
(Vwle 520. 8ee Wilful Injuries.

Murder.
Code 259. 260; also 250-263.
"MagiitratfiB" cannot try any of the offences under this heading.



318
iiroioTAWJt amncn.

A.B. maidMol C n. it .
"•

Alltmftto- Co<le264(m). u„l.wfally did .dmlnrtter (or

iDtont, thmby, th.n .nd ther^ *»
JJ-'j-'l,',*™

-"'

U«.«dtb«r.tomurd..th.«ld^U„^,^,
u »r .tr.ngl.) CD.

and beng in (pMM) *' j., pn
»..„.„-a.n and ..«., to

"rj„.<iji.„

)

^^,^ ^^^^ „,.,

lawfully attempt to murder C.U.

writing). „

.„,--...,l.^^mn..6S«M.'^.:?.
tbe contents ot the .aid wnt'ifr

CoiMpiroo* to: Code 260(a).
,„j cD did, with other partiee

nnltn^w^n- u°^.«.n,ly co4 re and .gr«Vti.« to murder ... (». to

cauae E.F., to be murdered).

Coi.Me!li"» Murder: Code 2«»l'"- ^.^aiiy counsel (or attempt

A.B., on ' '1 IT IT '

to procure) CD. to murder £.!

--rSS SSt^'t^S'<.enc^ Sd atter:

^lV ...i.t tbe »ii?:D^.' ii o"^"- »""• »- "'^ '=•"
'"

""'^-
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Xvttay, UeltlBg to.

Code 81.

"Magiitimtct" cannot tiy.

ttritt for ChUdioB, Paroat, ttc, Omittlnf to Supply.

Code 242. 844.
A.B., on

, at , and on and at divert other dava
and timen before and Rince that date, he being then the father {or the
guardian) of CD., a child under sixteen years uf age, who was then and
there a member of the uid A.B.'a houHvhold, and the nnid A-B. being an
auch father ior guardian) under a legal duty and bound by law to provide
aufRcient food, cfothing and lodging and all other necessariea for tne said
CD., bis said child {or ward), did unlawfully and in disregard of hia duty
in that behalf refuse and neglect without lawful excuse to provide necea-
«arie«, to wit, food (or clothini^, etc.) for the said CD. while a member
of the said A.B.'s household aforesaid, by means whereof the life of the said
CD. was endangered (or the health of the said CD. was liltely to be per-
manently injured: or the death of the said CD. was caused)".

(A similar form may be used in the case of a husband neglecting to
[inivide necessaries for his wife) : Onie 242(2), or anyone having charge
of another who is unable to provide for himself: Code 241: or muster neg-
lecting to supply necessaries to apprentice: Code 243.

NogUgesce Caniing Inturioi.

Code 284.

A.B., at , on , being then and there the agent at the
station of the railway and having as such duly receivefl orders
to detain a certain freight train N'o. on the said railway at the said
station to allow a passenger train then procee<ling in an opposite direction
to pass at the said station did unlawfully, and negligently, omit to detain
the said freight train, in consequence whereof the same proceei't:! without
waiting for the said passenger train to pass as aforesaid, by means and
as a result whereof a collialon occurred between the said trains and the
said A.B. by his said omission of duty did then and '.here unlawfully cause
grievous bodily injury to CD.

Charges similar to the above may be framed for doing negligently or
negligently omitting to do any act which it was a person's du^ to do,
thereby in any way causing grievous bodily harm to any one.

ZfoglilUtly Canting Injury by Fnrions DriTing.

Code 285.

A.B., at
, on , he then and there having the charge

of a certain vehicle did unlawfully and by wanton (or furious) driving
(or racing, or by wilful misconduct, or wilful neglect, stating in what the
neglect or miacvnduct eonaiated) did bodily harm (or cause bodily harm
to be done) to CD,

NoiMnce, Common.
Code 222.

At , on , and on and at divers other days and
times before and since that date, A.B.. unlawfully and injuriously ciid and
he does yet continue to (set out the particular act or omission complained
of) and thereby unlawfully did commit and does continue to commit a
common nuisance, which did then and there occasion injury to the person
of CD. (or endangered the lives, or safety, or health of the public).

&

I*-.
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Oltk.
Adminilltring Vmaulhoritei: Coa* 18»-

^d„,i»i...ri„a, i;.taW.l. Cod. IM.
____^^^^_||^ .,,„,„,.t,r or «u«

to uSlmiiluu^d .0 C,D . ~rUln ».th ;na^.-jg.j™.n. P"P<:::i«,.J°.

bind th. .aid CD. not to in ..rm or «'" "?''^"" ,X iinUwiiil .Moci.-

tliere talten by th« uid CD.
ratin; Vntairftil: Code 130

Co ,'e«:oTXUj-Dirunl..ful.y Ulc. . cruln o..h .nd .,M.p-

uu.portln| (llo., M <» •»• "<"• ''
'

SlagUtratM" cannot try thp.e.

ObMMitT.
Nre Indecency.

Otatin W<«poM.
Ifee Wempona.

on WtBl, IslsliM to. .,,._,
Ci.de 250. Sm WiHul Injurlea.

PnJ»7.
Code 170-174.

^,^ unlawlnlly commit perjury at

... J: i:
'

on , on th« trial oi CD. lor ,

'4'.w»^in°g to the drJc?'(..a.. i- ^».. '». P.';"''!'
"«•'"•'" """"^

*"

"Sd'T/ia'Tl: ilSifV- '« '*' -^2 11 f ;;5;*o"n tt'
'*'""

tj^ committing o.^tbc .aid
P-'J°'^^'S,]''„',K;i„1i«-;^„°„'::,''.''„rp';Unr. th.

•^4±'S=','.*^'i#i.^I^"^o...l72.
False Declaration: Code 176.

Pmoutloa at a KiamlMtiot

^°^' t?' on .
w«-i' •"* "'"' !;*?" *"

«*irjJS

..^r^-^r him«., •(o.^r one^D., did Pe-^^^^

;j„:,ci;T'.SM.rL?^"r'St'?\ors!is^r°r*j.». - «, .., o,

'""
n7. ™.e mo, al.o ». <ricd 6» o« >...(« «.mm.ril»: •« Summary

Convictiont Casea, poat.

PeraoMtiiiE wi Owner of Stock.

It l"un,„«..uUy .«l.e,y and
.^^^^^^ ^ZT^^^i^^^^ Td"

then the owner o( a certain .hare »'"»«"«"' '" "'",„). ,„, ,t the head
«ri6, <». .<ooV), then t™n.tar.bl. at tl^e »"»«

|^
^.^^^^ ^

«r^»'^efrSSr.i^rir^^.^"'°''-
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PIckptAMt.
«« Tlifft (roni th» Pinoo.

Prim IrMldai.
tfe« KKapfl.

PioalM of Ibniifi.
»•« Ncducthin.

Drui

distributing and de-

IgglDg.

PolTguny.
, Code 910.

*t
, on

, and at di'.--H utlicri- dr- > *'i>l ti-ne^ i»
ton and lince that date A.B.. a male |)er«<>ii. Ji i.rrl j-: '.-m;ilc,
unlawfully did practioa (or agrw and couaent i.i prnttiei p<i ,;«nj to-

or
Did unlawfully bjr mutual CDnient onftr 'nlo n form f pnljijaray to-

PMt Oflct (Mam.
Thttl of Pott Lttttr Bag, LtlUr or Hail Mailer f.,' 3 )4U|.

, ^-J-'
•'

I on
, did unlawiui;. ,f I • ono uoat

letter bag, tbe property of the Foitmaiter-Ueneral of Cunada,
Of (i).

A port letter addreeied to E.F., from a poet letter bag, or from the
poet oOee at

; or from CD., a mail clirk on the Grand Trunk
Railway, then and there employed in the business of dial
lirerlng the mail; {or at lAe cu«e may be)

;

or (c).

1.. 'J^ ??'', '""" "" P'OPorty »' ""e Poetmaiter-Oeneral of Canada,
which aald letter conUined a aum ol money, or a valuable lecuritT, or
chattel Itiating what);

or (d|.
'Certain money or a certain vnluuble securitv. or chattel, ttlaling

what) from or out of a poet letbT, the property of the Po.tma«ter-Generd
of Canada.

*ee Code 366, S66, for other offences.
PnloiCP^llMy Openin; or Detaining Letter: H.S.C, ch. M, sec. 121
A.B.. at

, on
, did unlawfully open (or did unlaw-

fully and wilfully keep, or secrete, or delay, or detain, or oau»e lo be opened,
elo.) n poet letter, to wit, a letter tran«milted by post (or deposited in the
post omce of

; or in a letter box put up at under the
authority of the Postmaster-Oenernl o( Canada), and addressed to C T)

Other Pott Office 4cl, Olfencet Againtt: R.C.S. ch. 66, sees. 117 137.
Opening Leiler Bag, etc.: Sec. 117.
Forging Postage tttampa: Sec. 110.
Forging Pott Office Order: Sec. 120.
Enctoeing Exploeive Subttance in Letter, etc.- Sec P'
Obstructing the Mail: Sec. 125.
JfatI Carrier Drunk on Duty: Sec. 126.
Pofl^J/Mler ;«»ijiny .l/oncj/ Order WiOool Firit Bcceirinj the Ifoaey:

Pottmatter, Other Offenoet by: Sees. 131-1.13.
21—MAO. MAN.
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Po.1 Omce OOMal Co»f«rli«9 Prop«rl|i Mailed: Sm. U3.

Mail. «.o,pin, .».: Cod. 44»
^^^ ^.^ ^.m m.11,

ance «f letters between an« '

March) the same.

Smffle.

See Gambling.

RMlw.y Panengen, WUfnUy Iii4«ii«eiiii«.

^' f^' on , upon and aero., a certain railway

th.r.*;2iU' (..,., .he «"nd Trunk R.iW.|), ' r;^'",CVwiTh°rntln;

^Vto-JSjeTenXC/rVr..Mro^i^^^^^^ tr.ve.Hn. or beln, upon

the »aid railway ^

.wi.^'T L ;j?t."i:;^/Se^is!^r.ia^2iST
Sit,r:.=ii;^.K=-^«»r^'^'
the Siety of per»)ne travelling or bejng upon the «id railway.

A cetain point (or olArr v,Jhmery, .Ming <tk«t) then l«l™Pn«

^,«. ilrtSJS Kl^^e^? :s;;^'ihM'or^-«^
travelling or being upon the said railway.

Unlawfully did make (or -hew,"- hide or r^o . H a eertain rignal

TberAo-^^FurTorTn-daV.^^^^^^^^^^^ -"
the aiiid railway.

Unlawfnllv did throw (or eause^to fall, or strike) at. or «««*"»' |°'

™iine, tender, earriage or truek then formed part.

BaUway, Wilful Neglect of Duty Cauiing Danger, etc.

1't'
™''

at , he then and there being a switch
A.B., on , „ ^ j,j , „„i„i„„ and neglect ol his

tender on the r. way, J
^ „^ ^ ,„ij,^ „hich it

d„,j- a. «"«*^'
^Ji^'„^JJ,'„, r'^^plaeed did thereby unlawfully endanger

was his duty ^^™™ ^g conveyed or being upon the -aid railway lor

'"'"Z'al.oTi.s.C.eh. 37,.ec.416.

Rape.
Code 208 299.

^ ^ ^ ^^^ ^.^ unlawfully have carnal

knowledge of CD.,' a woman, who was not hi. wife, without her consent (or
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With bar eonMnt, which wu then mnd thm unlawfully eitortad by threaU, or
fear of b<idil}f harm, or which conwnt wu there and then obtained by the
aid A.B. panonating the huaband of the aaid CD., or by falae and fraudu-
l«t rapresantationa as to the nature and quaiity of the act, that is to say
ts<( out the reprsHnlalions).

Attempt to Commit; Coda 300.

. ^* , , ;
O"*

. A.B., a man, did unlawfully attempt to
have csraal knowledge of CJ)., a woman, who was not his wife, without
her consent (xf lath htr coimtit obtained by fraud, odd the olUmuioitt in
tht preceding form).

"Magistrates" cannot try the above offences.

BaoelTlig or Eetalnlig m Posienion atolen Ooods.
Code 39), 993, 994.
A.B., "'

. on , did unlawfully receive, or retain in his
possession (slalc the orttcle), the property of C.D., and which had bean
theretofore obtained by the said CD. (or one E.F.1 by an offence punish-
able on indictment, to wit, by theft (or otker iadiolatfe olTence, descrii-mj •')."» said A.B. then knowing the said

, to have been ob-
tained by the said E.P. by the aaid indictable offence.

hou.
Be* Escape, eta.

Robbery.
Coda 447.

,„ ."il"' f J ,.
.°° ' ""' "ilswfully steal the moneys

[or the goods and chattels, to wit, etate wftof > of CD.
with violence [or threata of violence, deeoriUng l»a titreat) to the person
(or properly) of the said CD. such violence [or threats) being used to
prevent resistance to the same being stolen and did thereby unlawfullr
commit robbery. '

Roitery tcilh Wounding or Tiolence; or ty Tao or More Feraona: orwhen Armed: Code 446.
Rob, Aaeaull with Intent to: Code 448.

1 1 ^'?il'
"'

*
**°

' **"' unlawfully assault CD. with
intant the moneys (or the goods and chattels, to wit, deioribinii uthat] of
him the said CD. then and there did steal unlawfully and with violence (or
with threats of Tiolenci-, atating what) to the persi>n [or property) of the
W1.I CD. then and there used to prevent ie»i»t»nce to the same being so
stolen, and did thereby unlawfully attempt to commit robbery.

Stwards, Cormptly Taking, tor Procating the Setuni of Property Which
faai Man Stolen, etc.

Code 182.

, ^i?;l
**

'
""

' 'ii'l unlawfully and corruptly take
from CD. a sum of money, to wit (stole the omount), |or n certain re-
ward, slatinj ic»at) for, and under the pretence (or upon account of
the said A.B., helping the wi.l CD. .o recover certain monpv (or a certain
chattel, or valuable security, or ot»cr properly, naming it) which had
theretofore been unlawfully stolen from the said CD. (or atote the rirrum-
ttancea ahnnng that the property Aod ttea obtained from the oimer by an
indictable offence), he the said A.B, not having used all due diligence to
cause the offender to be brought to trial (or the said offi-nce of stealing (or
as the caae may be) the said money or chattel.

Riotona Deatmctioii or Damaga to Bnildinn.
Code 96.
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bri.g then and *•" '^'""'Z 'VASSHnd^th f„r3«noli.h (f

mU Irom . »rt.in ml™-. ci.«ri6.»!> •!).

laoltui IndUni to Itotou Aoti.

Code 109.
, „ . ,„, ;„.:*, or stir up) certain Indians (or

A.B. did unlawfully induce (or '""^ "
i«;',7' , to the num-

half-breed.) I-1°"P°« «<> „""• . .u,™ a3"S y """"B i» ">«»'« ^ """^
ber of three or more, then «nd th«re »PP»^' ? ^?,j„t of the Govern-

a certam requeat or demand
"^^^--^^^f^ threatening manner, or .n

r:l;i?""-?l'^d%rcr.e'rhrcfor;h. peaC b, aemandm, ,d.-

Search Warranti.

^^.Vor°^.Ta»d 2 are .0 5. /"fed i, «. .«».P«M »» '»' f""-^-
/aformalion for Seorc* Warrant.

^^ ^ ^^j,^ j,^ ^,,^
That on or about the

„i,ijr'„i.h hind foot and a whit, .tar in

r^rehead. theniS.«fS^|^PSr^^u5aXi«

Jisonable cau^e to suapect .J^d<»s »1J"P^' ^'•;, ^bTo' E.F.) and the

the barn (or de«»-.li..l)« ptao.) on t^e arm^i ^ ;„,

., °'a.B in hi. office where he wa. than

e.rry?n^'i\ loan bus;£, did unlaWful^yJobtai^;^^

, ' by falM pretence.) "n*
'""'L, l' the .aid A.B. for recording

'certain booj »'«--' "P.P.»,'t^L of'aclS'ap'Prfng to be the «.me

hi. loan *'«"««"»""
''"%riV,.r?he „ido(Bce of thr.aid A.B., at No.

boolc. above mentioned are .till in the »ia oroce
^^^ ^^^ complaint

„„ Street, in the ^d ^^^^ „ ^ jh, «>m-

"'"VA iuetice i. not .uthoriz«i
'f„,"'- S^rfluaTwr^uffictrntt

°"T;'.ir,1--.'e''p-^« a.' "search Warrant..

Sednctioil. g , Awiynation, tie: Code Sl'lb)-

courM (or proititution).
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or Code 218(0).
Did procure {or attempt to procure) CD. a woman ior a girl) to be-

come a common prostitute.

or Coiie 210(<()(e).
Did procure {or attempt to procure) CD., a woman (or a girl) to

leave Canada (or to come to Canada from abroad) witb intent that ahe
abould become an inmate of a brothel elsewhere (deacribina toAere) lor
in Canada).

or Code 216(1).
Did apply to {or administer to. or cause to be taken by) CD., a >roman

(or a girl) a drug {or intoxicating; liquor) with intent to stupify or over-
power the said CD. so as to enable him, the said A.B. (or one E.F ) to
have unlawful carnal connection with 'le said CD.

For other offences see same section and sections 214, 215, 217, 218,

Ciir»ol Kimcltdge of Oirl Under fourteen: Code 301, 302.
A3., at

, on , did unlawfully and carnally know
(or attempt to carnally know) CD., a girl then under the age of fourteen
years, she not being bis wife.

Of Oirl Between FourUen and Sixteen: Code 211.

J
*'

, ,. .'„?° • '^B- unlawfully did (or attempted to)
seduce (or have illicit connection with) CD., a girl of previously chaste
character, then being of (or above) the age of fourteen years and under
the aiie of sixteen years.

Under Promise of Marriage: Code 212.
^^ ^ *otx

, A.B., being then above the age of twenty-
one years did, then and there, unlawfully, and under promise of marriage,
seduce and have illicit connection with CD., she then being an unmarried
female of previously chaste character and under the age of twenty-one

By Oitardian of Ward: Code 213(a).

.
'^',

.1 ' °." ' ^^- """ ^'"g "" gua'iian of CD.,
"•ItTlt- .^"S'l,"'?^''

'"'' ""lawfully seduce (or have illicit connection
with) the said CD., his ward.

Of Factory Employee: Code 213(b).

nil 1^'^" '.• »,.; ?.°« • ""'""'"lly i'i seduce (or did have
Illicit connection with 1 CD., a woman of previously chaste character, and
then being under the age of twenty one years, and who was then in the em-

'to'^
'* * '" *'" ''"'"T (» """l. O' workshop, or shop, or

Cantathi Kmirinff Idinl or Imhrritr Woman, etc.: Code 2Ifl.

,
*-^' ™^ , at

, did unlawfully and carnally know
(or attempt to have carnal knowledge of) CD., a female idiot (or an im-
beelle, or an insane, or a deaf and dumb woman or girl) the said A.B then
well knowing that the said CD. was an idiot (or imbecile, or insane, or
inal ana dumb).

Ship, Sending Unaeaworthy Ship to Sm.
Code 288, 28S.
A.B., on

, nt
, being the owner (or manager, or

master) of a ship called (iKiine «) which by reason of overloading (or
being inaulHciently manned, or oUer ttauae, aonin; if) was in such an un-
senw.jrthy state that the lives of the seaman (or passengers) on board the
same were likely to lie endangered thereby did unlawfullv send (or was a
party to sending) the said ship on a voyage on the Inland waters of

*»fi

ti
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IH. «,n«nt o. the Mi.i..«,«i ^"n. and Fi.b„.« U—•y b..«r.

proMcution lor thi. offence: Code 5«S-

SWp-Wreckrf Perwm P«.eiiUiig the S.»in« ot

Code 286(.). unlawfully did prevent .nd imp^e
A.B., on .

«t
. _, '. ",. o a /hipwrecked person, in hit

(or endeavour to prevent and impede) L.U., a P

endeavour to save hi» Ute.
28814)

wreclied peraon.

Sodomy.
See Buggery.

ndsg-iuu or llan-trapi, Setting.

Code 281. unlawfally did set (°/.Pl""j. "j'

eauae^i? be°.°et or V^^'^'i:^^^,^^^^.''"^^^^^^X^
„un (or man-trap) "'"'='• .^asMleula^f'^^

, y^^ ,j^„ „,ght

hi'co'rlSicJ-.^orlUrha™ 'up^r, any treV- <«. P«-.

coming in contact tterewith.

^"iSli.9 a,d A6.<>i»9; Code 269.
^^^^^^ ^ [„,„„ ,hat

A.B.. on "',,., „r,«;ure l°B to commit suicide, in c<m»e-

41«<>i"pt 'oC""""'- ''"''
unlawfully did attempt to commit

.uicide''by"tU and tlieie-^nd^ivouring to Ici.l himse...

S««Tor. Ob-r.cti.g or -o^i-^^^ ^.treTin, Dominion Und..

R.S.C. 56. »ec. 221.

Surveyof P..t. or other I-anurka, etc., R«n.vi-g. .tc

sJU. 222. 223.

^"Tr4lt«f'« "-False Telegram.

*-S^,M, ,.iun, .» -Toper.. *.: code 529. See Wiiful Iniuries.

T»e/">»> Cale 260. See Theft.

From the Fertoo: Code 379.
.miawfully steal a certain chat-

,„ ..t'Ja'li. -ecurity, o'r a certain 'sum o, money (descriMn, „».. «-

•lolen) from the person of C.I).

B» i5«»l». Tr««lee-. e.e :
Cod, 355.

^ j^„,,„,„„ received from
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pay over, the said money {or the proceeds of the said wheat) to one K.F.
(or to the said CD.), he, the laid A.B., did afterwards, to wit, at the time
and place aforesaid unlawfully and fraudulently convert the said money (or
the proceeds of the «nid wheat) to hiw own u-^e, or did unlawfully and
fraudulently omit to account for, o** pay over the aaid money {or the pro-
ceeds of the laid wheat) to the tmid E.F. {or to the Huid CD.).

By Bank Employee: Code 359 (b).

A.B., at , on , bein^ there and then employed an
tnuhier {or other officer, named in above a*-etion of the Tr, Code, stating
lohat) of the Bank of (name), did unlawfully 6teiil a sum of mon^, to
wit {amount), or a. t^ertuin bond {or bill, or nott>, or as the ca«e may tt,
doecribing one of the thingt mentioned in the above sections) of the laid
bank; or a bond (or note, or state tchat) belonging to one C.D., which
was there and then depoaited or loil^wl with the said bank of (name).

By Clerks and Servants: Code 359(a) (b|,
A.B., on , at , being thfn and there employed in the

capacity of a clerk to CD. did unlawfully steal {state what) belonging to
{or then and there in the posseflsion of) the aaid CD,

By Tenants or Lodgers: Code 360.

A.I3., on , lit , did unlawfully steal a certain chat-

tel (or fixture), to wit {titatc tchnt) which had theretofore been let by
CD., the owner thereof, to l>e u:4pd by the said A.B. in, or with a house,
or loilging. namely {denciibe it).

By Government Employee: Code 359(c).
At , on , A.B. bi'ing then and there employed in

the service of tlis Majesty {or the (.iovernmeiit of Canada, or the Govern-
ment of the Province of Ontaric, or tiie municipality of )

,

and being then ami then-, by virtue of his aaiil employment in possesuion

of certain moneys (or ccitaiti valuable aecuritiea, to wit {describe) , did
unlawfully steiil the rtaid moneys (or the said valuable securities).

Bti I'ost Office Employee: li.S.C. eh. 30. aectt. 19, 20, 41.

See also Post Office Offences. Thefts, etc., anti:

By Partner, in Sl'-ning Adprnturc: Code 353.

A.M. and CD., being then and there co-part»er« iur co-adveniurers) in

a mining; claim {describe it, or in n r^hare, or interest in it mining claim,
describing it), the said A.B. on or ,il«mt , at . unlawfully
and Hfcrctly kept hack and concealed certain gold (or silver) found in or
upon (or taken from) sucii claim.

By Husband «r It't^^: Coda 354.

A.B., then bein;^ the wife of CD., they then living apart from each
other, did unlawfully stenl \deserihc the property stolen) the same being
the personal property of the said CD.

By Owner: Code 352.

A.B., at , on , wan thi' owner of a certain portable
steam engine and had theretofore delivered the same to C.D., a machinist
for repairs, which the said CD. afterwards made thereto by means whereof
the said CD. then had a li»n upon or a special intercut in the said engine
for the cost of such repairs and the wiid A.H. without the ctm-icnt of the
anitl CD,, and while the said enfine was still in the ai'tual posspssion of the
said CD., who was entitleii to the said lien or special property therein did
unlawfully and fraudulently take Ihe said engine out of the [lossession of the
said CD. without paying said cttnU of said repairs, then due and owing to
bim by the said A.B., ami the said A.H. did thereby commit theft.

Of fitray Cattlr: Code 392. 9SP.

A.B.. in . at
,
unlawfully and without the consent of

CD., the owner of a certnn steer which was found astray, did fnuidulentlv

f

u

*

.

'

*?] •

\i

i *\

I if
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,.k, (or hold, or o. .*. ».. may
''^f»"°r;' 'Y.U^.'^bliWe'tV'.U^^^^

Mid .teer; or did fraudulently "holly or p»rtnU5obht^^^^^
J._| _j^^,

or deface) » brand mark or make n falje
>>™™J^™7„"^ ,„ deliver up the

or did unlawfully ^"<1 "'''"'''''«'"";"
ihowir then "nd there in otarB.

xie^n'n'i^b'!'^ •r';i,^-Sid"c.i?/or''«hr«.r^:s .uthon^d ., th. «.d

,». „*„Lr'™,, the V-Vrty ' CS> with iotent to .teal the h,d. (or

Code380(al.
^ ^^^^^ d,vellin(! hou« of CD

l«Mt. ^ 880(b)

\n<l the ^ai.i A.B.. then nn,l there. l>y menace or threat to wit («mfc

i:^^£U^tX"rt^utrr;:£^eSs.^-^;
""
aT ,?'""• '^'""on

"" ''""
didunlawfuny .t«,l «rt.in ^. or

„errndif.o.i.(;.a.e»'-)^^^^^^^^

Sro"tEJm a oerUin doik o^'whar/'adjacent to the port of <e,o.. a.

above).
O. lto.l»o».: Cod. 3M.

„„,„fully .teal In or from the
A.B., at .

on
,^,, ' -j (m- from the enirfne. or

Railway Company.
r. j «ci

0, 000* f7nd,r «««r.: Code 4..
^^^^^^__^ ^^,

"""Nit"-™, doe, not apply to thin„. ..i«ed under landlord'. di.tn».

warrant or under chattel mortgage.

F™™ a Wreol. Cod, 383; Code 2(4.
)^__^^^^^^_^ ^^^^ ^

Li Ln then and the?, .unk (or atrand^i) and wr«=ked.

Of Or. e,c., Fro,, o «.-.. Code 378
.98;^^ ^.^ ^,^, ^ ,

-'^-
o're. the propirt°y of CD., from a certain m.n. of the

"'"
fililiS'rToVIl'^ .»e/< of »:!,T"». .«... —.<»«.- <n Cod. 378).

"Z^t^r"- ""^rr- nnla-fully by m»n^ o. a pick lock

;°',i;':'i:niro;St;':;V1x";rlLked .nd ..i^ed recptaii..

Of Okio<l. i" ManiiufMforiM: Code 3«».
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pi»-<*) belonpng to CD. in a certain manuf.ctorj of the JaidL^., then aituatni whilst the mme »a, placed (or exixi.^) during a
Jjrttln itifi, procen. or progreiB of the manufacture thereof in or limjn
tiM picmiHS of the aaid manufactory.

*^

0/ iloniMtii! Animal, eta, |Oi>er »20 Foluel : Code 370.

-^.i'™'.?' ' °"
.

' '"'' unl«»fully >t«al one dog (or one

SSJf.;n „j" 7'',°'' ", "•'""' •»<* >«l. ""ing • beaet (or bird, or o(*er

IZ?!I ^ i^ ' J"P'. '" •i""'"'"! PUrpo«. (or for prolit, or ordinarily

Snfl.
' .^ £.""?u" "'" •*°" *'"» °' "' '»'•'« <" "«"' than twentV

dollars and being the property of CD. '

Tictifn CuS'
°' "'"'° '""'"''^ '^''" *^ ''" ™''"'. «" Summary Con.

Of Drift Timber, etc.; Code 304(a), 990.

»k.™(^j'j'' 1 . .. ' °", • "'"lOut the consent of the owner

JS;^3l ""r'""^'"'' '/••"J"'""'? take (or hold, etc., u«nj „„y „/

f^i^?.f " ?" """'. "''^"' '" '•Pr">P"'"' to the charge) certain

to S; ™., "1 * °\f*r '':°'""''* •»«»'""«'' I. »hlch was fSund adrift

S.'.L li- ''T °° «l« '«•«' >' 1^1"
, or o. He cose „,„„ 6elthe same being the property of CD.

ISimilar forms for other offences under rode 394.

1

Of Jwiieial Docummta, etc.: Code 363.

(or trii' ™ „,!,. .,''' .'
'"'' ""'""'"lly Steal a certain record

i«LT?«.--T,^l, . f"T".- *'°""» f" "^lo-Winu to and being in the
0° Oa((?i C(Se 369

°°"''"
"
™"*'" "*""' °' '^ ^' " ^°-

t. -A' „, V ' ,"" *'^- ""'""fully did steal ccrtaia cattle
""

"I'j ^".". "" '"^ ""• """I. "» property of CD.
'

Of Tlitnge Fiwed to Buifdincjs: Code 372.

,_ „'^- "' , "" unlowfullv did steal a qnantitr of lead

tZT^'- Z °«» '^!«"'' ?«"^»'»ff *'). ihe property of CD., then betSg

«; J^ ^"' """"'"I "1 l<'e«mlie leAcrel afor«aid.
US"

Of Tree. TVorl* »25 or Jforr Coile 373.
A.B., at

, on
. unlawfiillv did steal one ash (ormanle, or o. the caee mo, be, tvre of the value of ct tea.l t„entv«»e

Wonpng to the ei^d CD., and .Hunted in
, aforewid.

"^
'

under Theft. ' '" " '-•"*" '" S'™""'? Convictions Off«i.«i,

O^ o TOI: Code 361.

A.B.. nt .on
, did iinlnwfullv steal n certain testnm«»n

-i^rs^^nT, v^t '*" "'" """ '«""•"' '- •' """"n ." tie";::.

Of a Document of Title: Code .362.

nf (1H.";'„'1»J . ' "!1 u , '"'' '"l'>"f"lly steal » cerluin documentMl lie to goods, to wit. one bill of lading (or one ware hon« keener'.

SHl^ irS," ""' '" """" '° "" " ""^ '""" <'° •" K.f' of T*"
Of ElectriMy: Code 3U1.

».ll.^noJ^l' .!-.,.„. ;
""j-

. •
'*''' ""l""-'""? «nd fraudulently (or

^'vs;,*'sii„priii''r',;,>e'„7"tr''- '" -"v^e^z^^,:, IT-^

, , ).^f

h
II

iijl
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K^LIdnt^"^ 'ibirtil;
:"''. A^-'tL wen K-r.'-i!:!?; -tulrrs

the «»a *.*•-(
-J tr„ Srstat. of (New York), one of lb.

(U Ike COM man '"'

'"*""
Sla „n*?uiiy .U.1 (..«.. »*«') tb.

Jtolenl.inthecityof (Ne»

United State, of Anwricn

/n CiwM *ot Special!

perfmnal prop«rty o( L.L

ConvictioDB C«*«.

Trade Conbiiu*.

Cfwle 400-498.
offence undi-r this hoaA.

EriSS;''»3'^w'aTt4\"J^T„rtrS'ir%».er«,
na™..y ,-.»..,

"
„..r.(„ ,or .niure, trad, or Si:;:..-..—— »-'

liinue <M above). . .

t„ n„a„,y prevent ,„r Wn, .be^Un-aoture or pr,«>ue.,„n o, a certa.n

i;;';i!ir,i ,..n, -.^i^^^x!^'™ '^'t-

property (Je«cri6e lioio).

TrcuoB.
Code 74. .

.4c<Tm..ri« M-. Code 711.

tt«MoMble Menoei.

Co«U' "7 ''*

Mnpi»tr«'™" cannot try.

Tn,«e« CtimlMl Breicb »f Tniit by.

Code 390. _ he then beinp » tnirtee of certain pro-

^Ky'SanJe'iy ....oriieTo, for the'., and bene... of C... (or a. .»e^
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My 6e) under {deed or uHlt or any other written or vtrhal trutt, fladno
•#), unlnwrully an.) with Intent to defraud, and in violation of hii trust,
did convert tlie mtid proiwrtv to a use not authorized by the said tnut to
wit, to hit own use {or tu the ctue moy tt).

* .T?* 5?°""' "' *••• Attoraey-Genertl is neressary i>efore prosecution
for this offeDce : Code 006.

WuthooH fteeeipt, eto., Tftlie.

Code 423.
See False Warehouse Receipt.

Wwpon, Brinfiag Within Two HUh of MsctiDS.
Co«ie 187.

A.B., At
, on , he not then beinfr the sheriff or deputy

tneriir or a justice of the peace for the onuntv cr district) of
(or the mnjor, or .^tice of the pence, or otdir peace opcer for the citv (or
town of (-„ .,.. ih< .Vive ,„n<i ft-| in the rv.unty {ur <li«trict of

'
1.

In whii'h « certain public mectinR was held on the uid dav {or appointed
to be heW) at {^escribe it) or a eonatahle or a special constable emploved

5^A*^
*'/.''*'' "'"•'«'« nf'T.'HRi.I for the preservation of the puhlir peace

at the «id mectinff. did unlawfully come within one mile of the place ap-
pointed for such meeting hs aforesaid, armed with an offensive weapon to
Wit, a pistol (or ilearrihe what ihf wmjmn wnn).

Weapon is defined hy Code 2(24).

WlUai iBjiiHeiL

Dpfinrii ,nul Exiilniiieit
-. (\h1i' .">00

Atltl to t'dch nf the folhtcing form%
injured and how injury tnu done.

Deairoj/inq or nowni/in't .ini/ nf the Properties Mentioned in Code
510(A).

A.B at
. on . did unlawfully and wilfully, and with

out leffal justification or excuse, and without colour of riehti destrov or
damaRc certain piop^iy. to wit: {* a. dwcliinK-hou-.^ then and then-
situatetl. and helonpintr to C.P. ; or n ship or boat csillcd (naming it), nnd
belonfnnK to CD.; luch dentniction. or dnmajre. t>cinc caused by" an explo-
sion, mmA onuflinfc actual danE-r to the life of CI), (or E.F.. c(c.l who wn-
(or »«Te) then in the said <Nellin(r-houip, ur -hip. or I>o;it:

fe) • A certain bridfje or viaduct, or aqueduct (d^fribinq it) over or
unt^er which a highwny or the railwav or the caml then
ami there pause.!, which «inid destruction, or damaire. wn« <o done^y thesnid
A.R.. and so as thereby to render the said hridjre, <*»- viadticT. or ainiHuet, or
the said railway, or hiffhway, or canal so passing ivrrr or under the same as
rtforesnid (or a pint. rtc). dnnKeroiiH or impas-abic;

or
• A railway known an the railway, the said damaite or destroe-

tlon beinn done by the said A.B. nn aforesaid with the intent thereby to
render the said railway danjrerous or impassable.

Code 510(B). (n) iProrcfii on in thr nhorr form tn thr*) n ship called
(s(o(e (A0 name), the property of CD,, and which was then and there in
distrcis. or wrpelicd: nr crtnin pootN. nr merehandi-w. or article** tnaminit
them), which helonped to a ship called

, which was then tmd there
or had theretofore been in distress or wrecked;

ff"^* Ccrtnin "cattle" Mrr rf^fy«»fiow in Corf*- «i ,1l ) . to wit. a cow then
belonffinR to CD.; f»- the younp oi certain cattle, to wit (a eaif). then be-

S'-r Kxplosions, Fire.
I drxeription of the particular thing

•! ,

.:i

i flluflj

.

'

;
'1 i^^l

; ij-

J

[; J^t
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with InUnt ther«by to

332

d»troy or to render uwle.. the mi •!"?

,1,. A .«r. . ..g~. .-"H?r., .. .heh .n. there UH. .« pur-

potee of ii«vi«»tloii- ^
,,.)• A b.nk «r dyke or harbourjork., €lc.

(d)» A navigable river, or eanal^^elr.

„) . The «ood gat. or .l«i« ol a private water.

,„ . A private ..h;^ or «iJn 'J.-^^^Jj-S'-id'AVbVpuulng
(deJAi. i<),'.*hich •wf'7J?:,'5"", .^^') Wo the water oAE. » d

ll™ "'^ ? "»i'°"^."'?' I'VthlrSi; to'deetroy «.h then being in the .aid

SS.?,? JrtKeh-'iirrSn S'J: P^.nto the .,id ii-hery.

„,. The flood gat. o. • -'•Jji.J-'.'iia'^:!^' wTK,"^'

fo^J^t. b^y (.-«.« .*r „.ro„- ....n.^

,M- certain go^-. >» "" rn^.a-ri' in': Kli^Vl" W^'->';

Sl'Li'd"."!!..
»""?"""•"' ""'"^

,^ .

('>•-
-°J "t 'r.rero^rgrr;:!"? .tn ^S'^^'S, °a'vJS^-.rd

CD., iilnate l<l««'»^'« w»er«), or a nr r-

of CD., eitnat., .to. „

^1'"' ^'cD'tiV??.^*"" .
t&tre. ,..c... being thereby .n-

Oneral of Canada. ^
,„,. A .treet .^ter .»„ or piU.^ bo.

fr
a «rtain receptjb,.. ,..,.»

IrtteJ box In «>• »»?« ^'
fc_ rt, .Shority of the P<»tma.t.r General ot

'cradTCJK t^^^&^ o. other Mailable matter.

""Ig""'J^X^°;?SSd rot. or proeeedlng, or a ne^paper, or
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bo«k, or mailabi* matter {dttcribiHif it), wot by null, ud tb* propert* of
the PoatmuUr General of Canada.

r r- #

or
(•)• Certalo real or penooal property [deteribing it], belonging to

CJ).. and which was then and there ao damased by the tald A,B., by B&ht,
to wit, betw^i. the houra of nine o'clock in the afternoon and six o'clock in
tb« eniuing i renoon. and to the value of twenty dollan. i"Prop$Hy" da-
/IfMd: Code 2(32) j

"&» night": Code 2(23)-)
or

Code 010(E)* Certain real, or personal property (deeon&injr any otiur
proparty thaii tko$e above mentioned), of C.D., and whicli was then and
tbere ao damaged by the taid A.B. by day to the value of twenty dollars.

Att0nptt to Injure or Poiton Cattle: Code 536.
That A.B., on , at

, did unlnwfiillv and wilfully
attempt to kill, or maim, or wound, or poison, or injure certain cattle or
the young of certain cattle, to wit {ttate what), the property of CD.;' or
place poison In luch a position as to be easily partaken of by certain cattle.
etc., ideeonbe where the poiaon was plaa^, e.g.) to wit. upon the firnM in
earUln pasture in which the said cattle then were fw«lin« [or in salt placed
In a field or lane where the aaid cattle then were for the purpose of the
aame being partoken of, etc.. deacribtng the locality).

"Cattle" defined: Code 2(5).
Cattle, Threats to Injure-. Code 538.
To Buildings by Tenante or Mortgagors -. Code 820 f a )

.

A.B., on
,
at , being then and there possesiied of a

oertain dwelling-house (or ofAcr buihlinq, dmcribing it), or pert of a
certain dwelling-house, etc., which was then built on lan<l, to wit (d«»cri6«He land) subject to a mortgage held thereon by CD. ior which land was
then held for a term of six month*, or as the case may be, or at will, or
held over after the term of a tenanry under a lease thereof to the «nid A B
from CD., th* owner thereof), did unlawfully and wilfully, without leffai
Jnstiflcation or excuse, without colour of ripht. and to the preiiidi<^ of theaid CD., • pull down or deraoHsh {or begin to. etc.). the said dwellinc;
{state the nature of injury and hoin dnnr).

or (a).
"Remove (or begin to remove) the said dwelling house or building (or

* ^^ «!• **"*' "°™ **•* ***** '*"'* *"*• premises on which it wns so erected
and Dtillt.

or (6).
•Pull down or sever from the freehold of the i>aid land a rertnin fixture

to wit (state what) then flxat in or to the said dwelling-house or buildinv
(or the nnid part of, «*o,).

"

To Election Documents: Code 528.

,
^t

. on
, A.B.. unlawfully and wilfullv did destrov

'?^'J"^"";
*^ obliterate, or mnke. or cnuse to be made) no erasure for

addition of names or interlinentions nf names in or uponl n certain writ of
election (or return to a writ of elertion. or pollbook. nr voters' list, or ballot
or oth^ document stating ,rhat) to wit (degcHhe). prepare and draw out
according to the law in regard to Dominion (or provincial, or mnnieinnl)
eleetions. '

Rafts, Booms, Dams, etc., WilfuVy Injuring
: Code 152.1.

At .on A.B,. uniawfully nnd iWIfiiMv. did break (nr
injure, eiit. loosen, renuivp. or rlc-troyl. :• certain dum lar pier nr ^H.Ip nr
boom, or raft, or crib of timber, nr sawIog«). or block up inr imnedei a
channel for passage-way) intendfd for the trnnsmiMion of timber the pro-
perty of r.D. fdestynhe the acts hy which injury or interference ims done)

Mtnea or Oil Wells, Injury to or Int. ference With: Code 520

I

; i;

I-
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oil);

At on , A.B. did unlawfully (a) cause water (or

»rth, or rubbi.h, or other .ubrtance. slali«t il) to be conveyed into a

certain mine, or well of oil
j

(6) Damage the .haft (or a pTmage) ol a cerUin mine (or well of

(c) Damage with intent to render u.eleM a "f«''" 'PP"?'"", '"'

build ng, or erection, or bridge, or road ,lal.n9 "'*»'! '«'"°8'°8 '° '

certain mine, (or well of oil) by (slotmj how damage done)

;

(<i) Hinder (.lolini7 »o«!) the workinra of a certain apparatu. (tla(i«»

iDhat) belonging to n certain mine, or well of oil)

;

(e) Damage (or unfa.ten) with intent to render uselw.. certain rope

(or clUin, or tickle, .(alinj what) used in a certain -n™ <°^':"" °'
"{"U

(or upon a certain way or walk, .lalinj what, connected with a certain

mine {or well of oil)

;

**'Belo^nTto CD., with intent to injure (or ob.truct the working of),

the said mine {or well of oil).

Witchcraft, Fortune TeUing, etc., Pretending to pucUce.

Ab' iT' on , did unlawfully • pretend to exercise or

use certain witchcraft' (or sorcery, or conjuration, or enchantment).

•Undertake to tell fortunes.
or

•Pretend from his pretended skill in an occult or crafty science, to wit,

idMorilie) • to discover where or in what manner certain goods or chattels,

supposed to have lieen stolen (or lost), might be found.

Witness, Corruptint or Attempting to Corrupt.

Code 180. See Bribery,

Workman, Asaault On.

S^'
^'^'

on , A.B. and CD., having before then unlaw-

fully conspired (or combined) together with
'>^*'"'J;.,^'Z,l\'^'„^^m

waies in „ certain triide (biisines. or mamifncturc) .
to wit lelale '»"')<'>«•

tSTaid there, in pursuance of said conspiracy, unlawfully make an assault

UMU (^ UM vioIeSce. or threat, of violence to) E.F. with a view to Mnder

Sffi from working (or being employed) at such trade (business or manu-

facture).

WoUBding.
W^* /»..»«: Code273.

_ ^jt tot,.t ^ maim ( or to disfigure or

to doable) CD (or with intent to resist the lawful apprehension of the

„1J »R Iw of one EF. by CD.) under a lawful warrant legally autho-

ri?ng!uch apprehension) ^did • unlawfully wound (
»;, ««"•' Jg-'V™'

KSSy ha™) to him, the said CD., by (ataHng hou, »o«nd wa, .a/I.cled).

' or Code 273.

•Unlawfully shoot at the said C.D. (°r attempt, descnlm, »o», to

discharge a loaded pistol or gun. at the said CD.).

UnlatctuUg Woundinj: Code 274.
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„.j„. '^*u j-t . '
on

, did unlawfully wornd lor inflictgrievou.l)odiIyh,rmupon) CD. by (.(«. »™,). '
'

^ Poihc Oficer While on Dal!/: Code 17.'i(b).

,!,« „f".S° J .!.'
"' ^'^ unl««tully maim lor wound) CD.

R^»r. o, ,k "n "'•":= " P/S"" ""''*' '" "" •" I-'Pi-olor o( th» Inland

PD T,„I X" ^""J";?" »' Canada (or «, He «.„ m»j, l.) l,e. tlie ..id

Ssi,^^ , !" .'"'' """ "'8'««' ' "» tiwution of hi, duty a, .uchofBcer, by Ittate hoie wound teat inflicled).

/I
O'''. ""'»"'"".'. "ound E.F., a person actini in aid of a ooblic offloer(J«y.n«i>ij and ending a, in tht preceding form ).

'

I.J

^iM



CHAPTER XUI.

SuHHABY Convictions by Justicbs.

The jurisdiction of a justice to convict and punish for

offences against the law, is limited to those matters m regard

to which some statute, either expressly or ''y
°f

««!«"^ '™P''"="-

tion, gives him that authority: B. v. Craig, 21 U.CB. 552; R. v.

Carter 5 O R 651. For instance, if a statute provides that a

person' who does something prohibited by law, shall be guilty

of an offence, and upon summary conviction before a justice

(or two or more justices) of the peace, may be fined or imprison-

ed- this expressly gives jurisdiction. Jf, however, the statute

says that such person is liable to punishment on summary con-

vietion (not saying by whom) it necessarily means by a justice

of the peace, and his jurisdiction is implied: CuUen v. Trimble,

'
A justice cannot convict a person for an indictable offence

;

but is merely to hold a preliminary enquiry as described in tne

last preceding chapter.
,,

In the "Synopsis of Offences, Summary Convictions at

the end of this chapter, many examples are given of those offences

for which the justice may summarily convict an offender;

while examples of those in regard to which he is to hold a pre-

liminary enquiry," are stated in Chapter XII. under "Synopsis

of Indictable Offences."
.

See anU. p. 196 on the question of jurisdiction in cases under

consideration.

Offences Under Dominion Statutes.

A iustice has authority to con- iet for any offenees over which

the Parliament of Canada has legislative authori^ (such as

offences under the Criminal Code), and for which by the part-

icular statute or clause a person offending is ^ee'^'-^d to be

liable on summary conviction, to punishment: Code 706 (o)

;

and also in those matters in which the justice is given power

to make an order for the payment of money, or for the perform-

ance of some act: Code 706 (b).
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Offenci!! Under Provincial Statutn.
Justices have authority also under provincial statutes, e.g.,

under the Ontario Summary Convictions Act, R.S ch 90 to
summarily conviet for breaches of provincial statutes and' of
by-laws or repulations passed under municipal Acts, regu-
lations of boards of health, or of liquor license commissioners,
etc., by which penalties are imposed.

Territorial Jurisdiction.

Except in the special cases stated in p. 189, et seq.. ante, the
offence in regard to which the .justice as.sumes to act summarily,
must have been committed within the justice's county or territory
He has no authority to convict for an offence committed in
another county: for an example of this, see: R. v. Dnwling, 17
O.R. 698.

Place Where the Jnitice is to Act,
He must perform all judicial acts within his county or ter-

ritorial jurisdiction as defined by his commission; but he may
perform merely ministerial acts anyv.here: Paley on Convictions
8th ed. 19; R. V. Beemer, 15 O.R. £66; Lanswith v. Dawson, .30
U.C.C.P. 375.

Taking an information is a ministerial act, and may be
done anywhere; but issuing a summons or - rant of arrest
and trying a case are judicial acts, and must ione within the
justice's county.

A judicial act is one in which the justice is to exercise a jud-
icial discretion to do it or not, according to the rights of the
matter; while a merely ministerial act is one which he is to
perform as a matter of course. See further as to this, ante p
20o. ^

In What Cases Two Justices are Beqnired.
One justice sitting alone, has complete jurisdiction, unless the

statute relating to the particular offence requires that there .shall
be two or more justices: Code 707; but if two justices are re-
quired a conviction by one is invalid: R. v. Plows. 26 O R 339
It two or more justices are required by the particular statute
they must all be present and act together durins the whole of
the 1 g and determination of the ease: Code 708 (4) Two
.lusti .ive authority to try without consent nf the defendant
an ofi^jce under Code 169, of resisting or wilfully obstructinr'
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a peace officer in the execution of his duty or any one assisting

him ; or any person lawfully executing process against lands or

goods or making a distress: B. v. Jack, 5 Can. Cr. Cas. 304.
^_

In the "Synopsis of Offences—Summary Convictions, at

the end of this chapter, it is noted at the end of the forms, when

two justices are required : when not so noted, one justice suffices.

But in any case several justices may sit together, with the con-

sent of the justice who is first seized of the case, but not other-

wise: see aiik. p. 209.

If any one of two or more justices, sitting together in any

ease, should be absent during any part of the taking of the evi-

dence or hearing, he must not act in the detcrminatiou of the

case. .

In those cases in which the particular statute requires two

justices to hear the case, one justice may receive the information

and issue the process against the accused, and summon the wit-

nesses and do everything preparatory to the hearing: Code 708;

but the hearing must take place before at least two justices.

If, however, the statute relating to the offence requires the

prosecution to he brought and not merely the hearing to take

place (before at, least two justices) both justices must be present

together when the information (which is the bi ingmg of the pro-

secution), is laid I and both justices must be named in the inform-

ation and stated to be present together: bu' the iiformation need

only be signed bv one of them: R. v. Etun,-'er, 3 Can. Cr. Cas.

387; E. v. Brown, 23 N.S.R. 21; Ex p. White, 3 Can. Cr. Cas.

9i. . ^
A police, stipendiarv or district magistrate is an ex otficio

justice of the peace; and has the authority of two justices sitting

together; and so may convict in any case in which one or more

justices has the authority: Code 604: See ante. p. 198.

Procedure.

By section 711 of the Criminal Code the procedure in sum-

mary convictions cases (concerning the compelling of the appear-

ance of the accused before the justice, receiving an information,

and respecting the attendance of witnesses, and the taking of

evidence!, '' to be the same as that provided for preliminary

enquiries l,- indictable offences which has been fully described

in the uexr preceding chapter. The Ontario Summary Convic-

tions Act: R.S.O. ch. 90, as amended by Ontario statute, 1 Edw.
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yU- ch. 13 sec. 1, provides that the procedure in the trials of
offence, agamst Ontario statutes, by-laws, etc., is to be the same

I". P™r'<'i
•» 'he Criminal Code. So the procedure de-

scribed in the foregoing chapter XII., is that to be followed
throughout m all cases, except when otherwise specified in fol-
lowing remarks.

Summary convictions cases are of two classes :—
1. Those in which an order may be made fur the payment ofmoney merely; or for the performance of some act.
'. Penal offences, in which by some statute it is provided that

Code'"71o''^2r^
summarily convict and punish the offender:

The Information.

In the first mentioned class the complaint need not be .n
wntrasr unless it is so required by some particular Act upon
which the complaint is founded and if only a summons is to be
issued: Code 710.

In the second class of eases the information need not be on
oath or affirmation unless so required by some particular statute
relatms to the offence: Code 710 (2) ; but it must be in writing
but a warrant of arrest is never to be is.sued in any case unless
the information is under oath, notwithstanding,' the provisions of
Lode 710 (2) ;

r.s the recital in the form of warrant—6 to the
Criminal Code-states that an information under oath has been
laid: K. y. JIcDonald, 3 Can. Cr. Cas. 287.

And if the particular statute on which the ease is founded
specially requires it, the information must be under oath- and in
all rasrs it ,s a proper safepiard to require any person, who
charges another with an offence, to pledge his oath to the bona
vacs of the charge.

When an accused is brought before a justice i-nder a statute
which requires a sworn information and the .iustice thereil|)Oii
amends the informniion in the presence of both parties, it should
be re-sworn; but if that is not done and no ob.jeclion thereto is
taken it is waived

: R. v. Lewis, fi Can. Cr. Cas. at p. .504
For forms of oaths and affirmations, and the different modes

of administering the same, see ante, p. 279.

By Whom Information Bay be Laid.
The complaint may be laid by the informant himself or bv

his solicitor or by anyone by his authority: Code 710 (4).

I .1 l|
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ii

\V:-

As a general nile any person may lay the information; but

in cases ol private injuries being constituted, by some statute,

the subject of a criminal charge, as in cu-es of wilful injuries to

private property (see "Synopsis of Summary Convicbons

Offences" post), the party aggrieved or someone authorized Dy

him must be the complainant. And when an act (such as a

trespass to pri\ate property under the Petty Trespass Act, K.

SO ch 120, see "Synopsis of Offences" post) must, in order

to be unlawful, have been done against the consent of the person

aggrieved, the informction must be laid by the owner of the

property or person aggrieved, or on his behalf and at h,s in--

stance: Paley, 8th ed. 81 (c) ; notes 7 Can. Cr. Cas. 218; K. v

Frankforth, 8 Can. Cr. Cas. 57; Robinson v. Currey, L.R. 7

Q B D 465. A complaint against a tenant for fraudulent re-

moval of property, or for wilful injury to the premises, must be

laid Dy the landlord, or by his authority: Paley, 8th ed. 81 (<*)

;

and in all cases when the particular statute so expressly pro-

vides, the information must be laid by the party aggrieved or

Any person may prosecute summarily for infraction of a

municipal by-law (or of the Ontario Health Act) even if the

whole penalty goes to the municipality: R. v. Chipman, 1 Can.

Cr. Cas. 81.

Against Wloin Information to be laid.

Generally it must be laid against the person who actually

commits the act complained of. But in some cases the charp

must be laid against the employer and not against the serva. .

wVo is following his employer's insti actions and acting witnin

the scope of his authority; as in the case of locomotives being

used on highways, without the precautions required by law; in

such case the employer is the person liable, and not the man

running it: R. v. Toronto Ry. Co., 30 O.R. 214; Re Chapman &

London, 19 O.R. 33; R. v. T. Eaton Co., 29 O.R. 591
;
Consumer s

Gas Co. V. Toronto, 23 A.R. 551; R. v. Verral, 18 O.R. 117.

A master is liable for the act of his servant when the latter

is acting within the scope of his authority, even if the pi-rticular

act was done contrary- to the master's orders: R. v.^ cAuley,

14 OR 649: Commissioners v. Cartman (1896). 1 Q.B. b&5. K.

V Stephens L R 1 Q.B. 702. But not so in cases in which mens

rea is an essential ingredient of the offence: Chisholm v. Doulton,

22 Q.B.D. p. 741, sec also ante, p. 226.
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Informatiom Againit Sevenl Defendanti.
Any number of dcfi'ndants may be joined in one information

and conviction for an olfence in which they are jointly engaged.
"Where the oftVnce is in its nature single and cannot be severed,
then the penalty shall only be single; because though several
persons may join in the commission of it, it still constitutes but
one offence. But where the offence is in its nature several, and
so every person concerned may b,' separately guilty of it, then
each offender is separately liable to the whole penalty ; because
the crime of each is distinct from that of the others! and each
is punishable for his own crime": Lord Mansfield, C.J., in R.
V. Clarke, Cowper, p. 610. So for eiample, if two or more
persons jointly pack for exportation one or more barrels of
apples, otherwise than in accordance with the provisions of
"The Inspection and Sale Act": R.S.C. ch. 85, sec. .laS, they
may be jointly prosecuted: but there is only one offence and
only one penalty of 25 cents per barrel, (sec. 330) can be im-
posed, and not a penalty of 25 c^nts per barrel against each de-
fendant. It is, of course, improper to join two persons in one
proceeding if the offence charged against one of them has nothing
to do with that charged against the other: R. v. Hagerman, 31
O.R. 637.

An assault by two persons upon the same party may be
charged and punished as separate offences, or may be joined in
one charge: Re Brighton (Hag.), 9 T.L.R. 522. Whc'hcr or
not the offence is a joint one, if two or more persons are joined
in the one proceeding, each defendant must l- made separately
liable for his own line and costs only: Morgan v. Brown, 4 A.
& E. 515; R. V. Cridland, 7 E. & B. 853. A conviction is inyalid
if It awards one fine against different persons: Gault v. Ellicc, 6
Can. Cr. Cas. 15; R. v. Sutton, 42 U.C.B. at p. 224; Re Rice
20 X.S.R. 294 : R. v. Ambrose, 16 O.R. 251.

Corporation!

Are liable to summary conviction: R. v. Toronto Railway
Co., 30 O.R. 214, 2 Can. Cr. Cas. 481 ; but a justice or magis-
trate cannot compel a corporation to appear before him in
respect of an indictable offence: Re Chapr.ian v. London. 19 O.R.
33; R. V. T. Eaton Co., 2 Can. Cr. Cas. 252 and notes at p.
254, 482. In a summary conviction case service is made by
issuing a summons and serving (not the summons but) a notice,
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on the ...ayor or chief ofBo«r or «cretary of tb" ""P?"""" ^
V. Toronto Railway Co., lupra; Newby v. tolt, L.B. 7 (j.B. iaJ.

The puni.hment npon conviction ol a corporation can only be

by fine, and can only be enforced by distre™ : B. v Toronto Rail-

way Co., supra. See, also, R. v. Union Colhery Co., 3 Can. Cr.

Cai 523; ».c., 31 Can. S.C.K. 81, a« to the liability of coropora-

tions. A corporation cannot be charged with an offence of which

mens rca i» an ingredient: R. v. O. W. Laundry Co., 3 Can. Cr.

Cas. 514.

Font or Notice.

The Kinl v. Tht (noun the corpcralitin)

.

Canftda.
Province of Ontario,

County of .'^uron. }

To CD., chi..f officer (or .ecretary) of '•>«
IJ<""«

"' '»"'°"'*'."'.;„.

Take notice that upon the information of A.B., of^^
^^^^ .^ ^

,fcor^r««on) to appear before m. on th.
^__ ^^^ i^jf ^,

•

i? tie hour of 'o'clock noon, to anawer to the charge

'-Irtai;' n"^(c^'thr,f,:,er. T-if '^^'^^pj(r^fr::^;r^si

had duly appeared.

Dated at thii day of .
1»

J.P., County of

DeHription of the Oftence.
,

The "Synopsis of Offences-Summary Convictions, at the

end of this chapter contains forms of charges to be inserted m

"'TinfTmation need not allege that the offence was "against

the form of the statute," or mention the statute: B. v. Uoyie,

2 Can. Cr. Cas. 335. _ . . ...
It is sufficient if the description of the offence is given in the

words of the statute or by-law relating to the offence, or any

similar words: Code 723 (3). See ante, p. 240 as to what is

necessary in this regard. j- j „. „„.

If the statement of the offence in the proceedings does not

furnish sufficient information to the defendaut ^e justice may

order fuller particulars in writing to be furnished to him: Code

723 (2).
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Only Om OStnet to b« Chugtd.
Code 710 (3). The iiiformatu

. lust be for only one distinct
and definite offence: B. v. JIabey. 7 U.C.H. 248. If it should
happen that more than one oflence is charged in th,> information,
and objection is talien on that ground, the justice should call
upon the proseeutiir to elect which charge he will proceed with,
and all but one charge should be struck out, the information
being amended accordingly: B. v. Alward. 25 O.K. 519 This
must be done before proceeding with the evidence otherwise the
conviction for one is void, ibid. Hut otherwise if no objection
was made at the time: R, v. Hanen, 20 A.R. 633. In The
King V. Austin, 10 Can. Cr. '^as. 34, an objection of this kind
was overruled by the justice tnd he proceeded to tike evidence
upon the several charges in t!ie information until the conclu-
sion of the prosecutir's ease, when all were abandoned except
one

;
the conviction upon that one was <iiiashed by the court on

appeal. And where two offences were charged and a convic-
tion made, and one penalty ws- imposed, but the conviction did
not shew for which offence, the cou.ict:™ was held to be bad, as
it could not bo pleaded on any subsequent charge for either of
the offences: R. v. Young, 5 O.R. 184 (o). But in R. v. Ilazen,
20 O.R. 633, the Ont. Court of Appeal held *' a charge of
two offences under the Liquor License Act d .lot invalidate
a conviction for one of the offences.

A conviction for unlawfully distilling spirits and making
or fermenting beer without a license is for only one o.Tence,
committed in one of several ways, and i.s gooil under Code 7''3'

724: R. T. McDonald, 6 Can. Cr. Cas. 1.

But a conviction for procuring or attempting to procure,
etc., IS for two offences in the alternative and bad : R. v. Gibson,
2 Can. Cr. Cas. 302. A conviction tor carrj-ing on business as
a land and insurance agent without a license is for two offences:
R. V. Simpson & Lock, 7 Can. Cr. Cas. 294. A charge of stealing
"in or from" a building, is one offence: R. v Patrick White 4
Can. Cr. Cas. 430.

A charge for a continuing offence, '.9., that the defendant
kept a disorderly house on a certain day, "and on othei Jays
and times before that day" being for one offence, was regular:
R. V. Williams, 37 I'.C.R. 540; OIney v. Gee, 30 L.J.MC. 222.
And see Ex p. Hopper, 27 N.B.R. 496; R. v. Whiffin, 4 Can.
Cr. Cas. 141. A charge that the defendant was the keeper

i f
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.„. i,„nnt,. uf a ,lisnnl,Tl.v hm,s. U bad: R. v F"rrar. l.Tr L.R.

:i(W U»t n c'haru,. of Immhu « keeper of a d.»or<Urly house,

bawdy hou».., or ho.i»c of illfan.e or hou»e for the .'^ort "I

„n«titut..H, i» not void either for duplu-Uy f ""'"'""J^'
'°°

!,va, valid m following the «.,rd, of the "»"
J;
Bj„

''T*
."'"'•

11 Can. Cr. Ca». 41. See al« Ex p. Greave., J6 VB.R. 437.

A eharue of sellinR or RivinK liquor to an Indian » for one

olTe,, dy: R. V, Mo„„„ha„, M CL..!. -.. or for '-'veralaeta

on the «an>e .lay in praeti»inK aa an apothecary »•. hout acert.fl-

cate: Oxford v. Sanltey, 5 J.P. 52, 5B4; Davi, v. Leach, ol J.F.

118; Uartholomewv. Wiseman, .')6J.l'.4ii.5.
.. i„:j

The justice should '.-e careful that the ,nforn.at.on .» laid

for one distinct oftcnee; and th the eonv.ct.on .f any ..for

hat offence only : R. v. Farrar, 1 Terr. L.R. 308. It must appear

^, irtace of'the information that the offence j>-.» comm. cd

Zmu the justice's territorial jurisdiction. The >' formation

shoul.l state the place where it was laid; the name and style of

Se stte iefore^hom it was laid; and a sufflcient statement

„7the offence charged, with date and place and the name and

description of the offender.
, «. „.,, f„.

No information or warrant is to be deemed .nsnfflcient for

any of the defects or objections mentioned m Code 72.J, T-M^

Nor to charge two offences or be uncertain for any of the

cmises mentioned in Code 725.

Amendmnit of Infonnation. j j ., .„„
An information if found defective may be amended at any

time during the progress of the case^ The form of 'f«™«t'™

is to be the same as Form 3 in the Criminal Code. If amended

the information should be re-sworn, if *•>« statute r«,u.res a

.worn information; but not otherwise, and if it is »<>* done »nd

no objection is taken it is waived; R. v. Lewis, 6 Can. Cr. Cas. p.

504.

Inning Snmmoni or Warrant of Arrest.

Upon receiving the information the justice will PJ^eed in

the manner described in preliminary enquiries in indictable

offences aiiff p. 246, He must first enquire into the facts of the

case as stated by the comp' inant and any other persons present

(taking their statements on oath, unless the sworn information

discloses sufficient fiicts to justify further proceedings: H. v.
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I.izottc, 10 („„. (•,.. (Ja,. 318). This must b.. don,. In ,>r,l,.r to
ii-ciTtain «h.-lliiT till, facts justify prwmliiiB with th.^ casu-
ami in cnnsidiTinif the information, etc.. h.' nI Id iol(,. into
consideration the matters stated in chapter IX, ; such as, whether
the tune for prosecution has expired or not. etc.

If the justice Hnds that the facts justify his prweeding with
the ease he will i.;,,ii,. a summons or wan ant ; sec niif. p. 24i' aa
to whether a summons or a warrant i.s to be issued.

The suiiih.ons or warrant must lie issued bv the justice who
took the information and cannot he issued hv anv other justice-
but the case may be heard and dctcmiiiiea by hi ir by any
other justice who acts with his consent, not otherwise. Anv jus-
tice may take the information and issue the summons or warrant
and another justice may hear the case and convict : Code GM

f-i

Froceedinp on Sondtyt and HolidaTi.
As to this see the remarks, aii(f, p. 213.

Execution of Warrant! of Arreit.
The ob.servation8 and information, ante, p. 2.50, 'I srq apply

to these proceedinfs: and also to "backing warrants." for'ev .u-
tion in another county, a„lr. p. 250, detention of person per ?
the hearing; serving summonses and procuring the attend, i
of witnesses; remands, bail and ai! other proceedinRs prelihiin-
nry to the hearing: Code 711.

Attendance of Fartiei Before the Jnitice.

Upon a summary trial the prosecutor need not attend person-
ally

;

nor can the defendant be compelled to attend personally if
only a summom has been served; it is sufficient if they appear
by counsel, attorney or agent; Code 720; Bissell v. Wilson, 1 E.
& H. 488. If at the time nameu in the summons, the justice
should be engaged in other official business, the defendant who
has been summoned mu»t wait; R. v. Wipper, 5 Can. Cr. Cas 17
But a justice has no right to adjourn or delay the hearing
to suit his personal convenience.

Warrant on llon-appearance of Defendant.

If the accused (after being served with a summons) does
not appear either personally or by his counsel or agent, the jus-

I I
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tice may either proceed to hear the case, in his absence: Code

718: Denault v. Eobida, 8 Can. Cr. Cas. 501; or he may .s^e

a warrant for his arrest: Code 718, Form 7, Criminal Code;

but before doing so the evidenc •, orally or by affldavit, of the

constable who served the summons must be taken on oath,

shewing to the satisfaction of the justice that the summons w^

duly served : E. v. Levesque, 8 Can. Cr. Cas. 505. Code 711 712,

provide that the proceedings to compel the appearance of the

accused are to be the same as in preliminanr enquiries: as to

which see ante, p. 250, c.t seq., and follow the directions there.

If a summons is ifiued it must be served a reasonable time

before that appointed for the hearing: Code 718; and what is a

reasonable time depends upon the circumstances of each particu-

lar case In R. v. Eli, 10 O.R. 727, the summons was served very

shortly before the sittings of the cour', the justices refused to

adjourn and convicted the defendant; the conviction was quash-

ed by the High Court as being contrary to natural justice.

Where a summons was served on defendant's wife at his resi-

dence at 11.30 p.m., returnable the next day at 10 a ni. at a

place 25 miles distant, and the defendant being absent did not

let the summons till the next 'o^noon 'he conviction was

quashed: Be Q-Brien, 10 Can. Cr. Cas. 142 1° K;,^- S™'*'

Ij R 10 B 604, a summons was served on the defendant s wile

on ioth March for trial on 12th March, the defendant being at

the time at sea as a fisherman, and only returned after the jus-

fee had convicted him, and it was held that the siinimons had

not taen served n reasonable time. In that case Cockburn, t.J.,

said- "To convict a person unheard is a dangerous exercise ot

power, there being the alternative of issuing a warrant to arrest.

Justices ougut to be very cautious how they proceed in the de-

fendant's absence, unless they have very strong grounds for be-

"eving that the summons reached him, and that he was w-iHuUy

disobeving it." Service in the morning of, or "vening before

the trial is not sufficient in any case: Ex p. Cowan, 9 Can. Cr.

Cas at p 457, and cases mentioned therein.

In the absence of the defendant and of the clearest evidence

to satisfy the justice, not only that someone was duly served for

the defendant, but also stating circumstances to shew that the

.iimmons has without doubt reached him, the justice should ad-

journ the hearing, and either serve another
^J"™™" ^ '™;^ »

warrant to arrest: which may be executed as described, ante. p.
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lo r.^n n° fo„""
',"' ""'"J*"" " * Can. Cr. Cas. 466, and

aware of the proceedings and is wilfully absenting himself, the
justice may proceed and hear the ease in his absence. Code 718gives the justice authority to adopt either of these courses Ifhe proceeds in the defendant's absence he can only deal with theease as stated in the information and the summons served andno material amendment or change can be made in them, .so as tocharge any separate and distinct offence from that for which thesummons was issued: Ex p. Doherty, 1 Can Cr Cas 84 R

fter s hsT , i"""
' "T'"""" '° '"^ defendant's absenceafter substitutional service, for unlawfully keeping liquor for

sale, when the information and summons were laid in the fii^tplace for a charge of illegally selling liquor was bad. The i,,st"emust take the evidence and hear the case with the same formal ty

without m "^"!f "' '' '"' ""' P^^'™'' »«» ««""»* ™nviawithout sufficient evidence; the defendant does not confess theoffence by failing to appear: Paley 114 See also, ante p. 249for further observations applicable also io nummary proceedin-^
in regard to the question, what is suiBcient service of summons"'

the hL*
'"

n"'
"° jurisdiction over a d(fendant who is athe time personally o„t of the countr,-, a summons served sub-

stitutionally during that time, is of no effect; and a justice can-not proceed in the defendant's absence even if serriee of thesummons has been made on someone at his residence: E^ nDonovan, 3 Can. Cr. Cas. 286; Ex p. Fleming, 14 CLT 106

•

and see eases note<l in 4 Can. Cr. Cas. 466.
"),

If the defendant appears personally or by counsel, but the
prosecutor, after due notice, does not appear either personallv orBy his agent, the justice may dismiss the case with or without
costs, as he may see fit: Code 719, 722 (2). (3) ; or he may adjourn the case to some other day upon sueh terms as bo thinks
«; e.g., he may order the complainant to pay the costs of theday including the expenses of the defendant and his witnesses
in attending: Code 719.

FoBjt OF Notice to Phdsecctor.

\t, S"'!^"
'"''™"''';" "' IB- V. CM. tor (,(,tf the charge)

t},.Hr'i
?'«»"';";™''»"eii pro«»ulor, A.H.. ™re require,! t„ lake noticeX X™t""' " " Ttir """"''""r'

-'"^ ''"."-i",ij„, win" °' in lie County of

Fi-'
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*. *.v- hn.ir .,1 o'clock noo" "" tlie day or

:Sc«.r„«S't ;'„„!".; .illy rpr-oct/ed .ith >„ yo„r u.,«nce.

Dated this aav of A.D. 19 .

'
E.F., justicft o! the peace,

County of

It must be proved that this notice has been given m due time,

n.anner and form, before proceeding in the complainant s ab-

sence under this section: Code 719.

It the Proiecutor Dm. Hot Appear After Due Notice,

The justice instead of dismissing it may proceed to try the

case and dispose of it; but if the prosecutor is a necessary ^vlt-

nes^ the ease may be adjourned, and the prosecutor may be sum-

Tned afa witn'es,, and compelled to attend, by the sam;^-

cess as an ordinary witness: Ex p. Bryant, 27 J.P. 277
,

see onre,

p 216 a° to the proceedings to compel the attendance of wit-

uesses.

If Neither of the Partiee Appear Per«onaUy,

by solicitor, the justice may, if he sees fit, P^"'* ^ '*

they were both present: Code 722 (2) -, Paley 112
•,

and may hear

to eTSence, if any is offered, and may convict the accused

and award pUshment, proceeding with the same formally as J

t^ing the ease in the presence of the parties; or^^^^^
the ease with or without costs against the prosecutor: Code

722 (3).

" Kfh™onaUy"r by their solicitor, the justice will proceed

to t^t^e'casHntL manner described in the following page.

The place in which the justice hears the case is an open public

court and the general public must have access to same so far a

the place can conveniently contain them: Code 714. If the

Place become so overcrowded as to ineonvenif^ce or interfere

^!ith reliable comfort or convenience in eonductmg the c^se,

the justice may eiclude all but a reasonable number of spectators.

See, however, the provisions of Code 644, 645.

Sivhtt of Partiei to Conmel.

The defendant must be allowed to make his full answer

or defence, and to have the fullest opportunity to cross-examine
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witnesses by himself or his counsel or agent: Code 715 The
complainant also has the right to conduct the case and to have all
witnesses examined and cross-examined by counsel or solicitor on
his behalf: Code 715 (2).

The Hearing-, Defects and Objections to Froceedingi.
As to defects and objections to the information, warrant or

So/'!,il''°°**^'°*''
^^^^ anterior to the hearing, sec Code 723

7^4, 725.

While a justice has no authority to issue a warrant or sum-
mons without an information or complaint having been first
properly laid before him, and he will be liable to an action for
false imprisonment, if he issues a warrant without such inform-
ation and the warrant may be set aside and the defendant re-
leased on habeas corpus if arrested under such a warrant-
McGuiness v. Dafoe, 27 O.K. 121, 23 A.R. 704.

Still a defect in the information, or even the absence of any
information, will be waived by the defendant appearing and
allowing the proceedings to go on without objection: R. v.
Clarke, 20 OR. 642: R. v. Berry, 8 Cox C.C. 121; R v Sim-
monds, 8 Cox C.C. 190; Eggington v. Pearl, 33 L.T. 428- Paley

nn^^ok}'^^ ^- " ^'""''' " ^"^ ^-^^ 6«; R- V. Fletcher, L.R 1
C.C. 320; R. v. Cinque Ports (Jus.), 17 Q.B.D. 101- Peck vDe Rutzen, 46 J.P. 313.

"If the defendant be present at the time of the proceed-
ing, and heard all the evidence, and docs not ask for further
time to bring forward his defence, this has at all times been
deemed suiBcient": R. v. Stone, 1 East 639, followed in R v
Bennett, 3 O.R. 45, in which an information for one offence
was changed to another in the defendant's presence, and he was
held to be rightly convicted of the latter: see also E v Smith

T^^^ i^;?o"°' ^- '• ^"""=^- ^^ U.C.R. 433: R. v. Widdup,'
Ij.K. 2 C.C. 3; Stoness v. Lake, 40 X'.C.R. 320; Dom. Coal Co v
Kmgswall, 30 N.S.R. 397.

' '

Even if the summons or warrant is illegallv issued and void
as being issued without any information being laid, or if the
defendant appears without any proceedings, whether voluntarily
or under arrest without a warrant (and, it is said, even if the
defendant appeared by counsel, only for the purpose of object-
ing to the insufficiency of the service of the summons: R v
Doherty, (S.C.X.B.) 3 Can. Cr. Cas. 508), the justice has the

; 1*1

III
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right to proceed with the case. The leading caae of K. v. Hughes,

4 QBD 614, establishes that, when a person is belore a justice

who has jurisdiction over the subject matter it is not effiential

to a valid trial that he should enquire how the defendant came

there, but he may proceed to try the case. The only condition,

essential to a valid trial are, (1) the presence of the accused, no

matter by what means, and (2) the justice's jurisdiction over the

offence. The information or warrant arc merely means ol

bringing the accused before the justice, and have nothing to

do with the latter's jurisdiction to try the ease, and a convic-

tion will be V lid, even if the defendant objects. The case of

B V Hughes has been followed in Re Maltby, 7 Q.B.U. l»,

r'. v. Shaw, 10 Cox 66-, Oray v. Commissioners of Customs

48 J P 343, R. V. Roe, 16 O.K. 3; R. v. Clarke. 20 OAl. 642;

R V, Stone, 23 O.R. 46; Ex p. Sonier, (S.C.N.B.) 2 Can, Cr.

Cas. 121 ; R. V. Ettinger, 3 Can. Cr. Cas. 387.

But in some cases the particular statute expressly requires

an information to be laid as a condition precedent to the justice a

jurisdiction: see R. v. Millard, 22 L.J.M.C. 108; and ,t may^e

that the proper proceedings to give jurisdiction have not been

taken within the time or in the mann, r required by a«
;
and

if in such case, the defendant distinctly objects on that ground

the justice would have no right to proceed without a P^P"'?

Zn information and process, and if he does so, the con™ on

will be quashed: Dixon v. W"lls, 25 Q^D,249; R. v. MeNutt

3 Can. Cr. Cas. 184: see also Blake v. Beech, 1 Ex D. 320; and

the conviction will be void if there was no summons and the

defendant was not informed of the charge and w-as not gi^en

time to defend, it requested: R. v. Hopkins, 56 J.P. 263.

A defendani cannot be charged and tried for one offence,

and convicted of another, even if the evidence shews that he

was guilty of the latter; and where a defendant was brought

In on ,in information and process for an indictable offence,

and the evidence shewed that he was not guilty of it but was

ciiltv of another offence which the justice could try summar-

Uy and he was thereupon convicted of the latter, the convic

tiok was quashed, the evidence not having b i directed to

the charge, nor the defendant put upon his defence font: K.

V Mines 25 O.R. 577, 1 Can. Cr. Cas. 217 ;
B. v. Lee, 2 Can.

Cr. Cas. 233; Miller v. Lea, 2 Can. Cr. Cas. 282.
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. nh»"rl'
^""? ^^ "" ^"""'lie'ion to take up unexpectedlya charge agaimt a person whom he chance, to find in h^

Cr Car,. 93'' "' ' ""' ^ ^' """'^ •" '"
"^«"

ohifiin^"^,
^^*' "T "' ^^ '^'*"'"" '^'" mentioned are validobjections to any information or other proceeding, but if thejustice deems it necessary to a fair trial, he is to order furtherparticular as to the charge, to be furnished to supply Chdefects. See further, ante, p. 257 where the subjects aWementioned are also referred to.

Juvenile Offenders.

If the acensed seems to be under the age of 16 years, he mustbe deal with differently from an older person, and under the

ChTntrr w" *t ^T"'''
Offender," as to which see, pi,

?eeC TO.'
"'"' *'"' P^^^^'Ji"*' <- be taken are set oui, and

The Proceeding on the Hearing.

The justice in the St.. place is to state to the accused or his

eaTni if T ."'"? '"V'^t""- of the information (u^X by

lltl^ V '"'"'•
f""*

''" ' *» '"' »*«d if he has anvthina to

h7n »d "'^,r™'"'
""""-^ "'" "'= '='"'™'«'J (that is whefh rhe pleads guilty or not guilty to the charge) ; or why the orderasked for by the complainant should not 1^ mkde: Code 721

Dzolnsion of the Fnblic.

n„J'"' "'T- ^ ?-T
'"'•""'^ ""^ *^«' '*kes place is an open

a, tie sZ
'° '"""'' *^' P""'" ""^ '^' "'^bt of access so faras the same can conveniently contain them: Code 714 But the

tutut Zi^^.r"""' ^°i" 1^ y^"" "' «g« «'•'' to be heldwithuut pubicity: see "Juvenile Offenders," Chapter XVAnd the .lustiee may m other eases exclude the public if inthe interest of public morals: Code 645.

Plea of Ouilty.

If the defendant, either personally or through his agent or

shew "L"- T"'1'
""""•"' '"^ *™"' "' "- information andshews no sufficient cause why he should not be convicted the

Wmrcrde 72r(2T"'
'" ™""'" "" " '""'' "" "--O" «^«'™t

\'^
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But if the accused is not personally present the justice should

require written authority to enter a plea ot guilty offered on

the defendant's behalf by any other person, and this extends

to his counsel or solicitor appearing for him: Ex p. Uaie, ot

C.L.J. 464.

Plea of Hot Onllty.
, .,... „!ii

If the accused does not admit the charge, the justice will

proceed to take the evidence: Code 721 (3).

ProonriBg Attendance of Witneuei and Taking of Evidenoa.-

Witnenei in Canada.

The proceedings will be the same as in preliminary enquiries:

Code 711 721 (3). These are described at pp. 264, et seq., ante,

with this' difference that in summary convictions cases the sum-

mons to witness may be served on a witness (and a warrant on de-

fault may be executed) anywhere in Canada, and by a constable

or "any other person" to whom it may be entrusted for service,

or to whom the warrant of arrest may be directed: Code 713.

A witness in summary convictions cases cannot be arrested un-

less witness fees have been prepaid or tendered to him, differing

in this respect fn,m preliminary enquiries in indictable offences

:

R. V. Chisholm, 6 Can. Cr. Cas. 493. It should also be shewn

that the witness was a material one.

Witnewei Out of Canada. „. , ^ . r. «„
A commission may be issued by the High Court or County

Court to take evidence out of Canada, but only with the leave ol

the Attorney-General, first obtained: Code 716 (2).

Taking the Evidence.

The evidence for both parties is to be taken on oath or affirm-

ation (and it is to be taken in writinR in all cases otherwise a

conviction upon it will be invalid: Denault v. Robida, 8 Can.

Cr Cas. 501; but see, contra. Ex p. Doherty, 3 Can Cr. Cas.

310 Re Stanboro, 1 Mod. R. 325; Ex p. Danaher, 27 N.B.R.

554- R v. McGregor, 10 Can. Cr. Cas. 313) and it is to be taken

in the same manner as in preliminary enquiries, described, ante,

p. 277: Code 721 (3), 716.
^ . ,„ jv.

The evidence for the prosecutor is taken first, followed by

the evidence for the defence, after which the prosecutor is en-
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titled to offer further evidence in reply if he sees fit; but no
evidence in reply can be given on the part of the prosecutor if
the only evidence offered for the accused, was as to his general
character; if evidence on the merits is given on behalf of
the accused, then evidence for the prosecutor may be rweived
in reply: Code 721 (4). No new matter can be so introduced
by the prosecutor without the justice's leave, but only such as
tends to explain any new matter arising in the evidence for the
defence. If, however, new evidence is permitted bv the justice,
the defendant is entitled to cross-eMmine and adduce evidence
to meet it, if he so desires.

ETidence Hegitivlng Exception! or Conditloni in the Statute
See Code 717.

Crott-Examination of Witnesiei.
Each party has the right to fully cros.s-exnmine the opposing

witnesses: Code 715. If called as a witness the prosecutor is not
bound to disclose on cross-cTOmination the source of the informa-
tion on which he laid the charge; for his answers to such ques-
tions would not tend either to prove or disprove the charge, and
are irrelevant; unless it clearly appears to be necessarv in the
interests of the elucidation of the truth of the charge or defence:
K. V. Sproule, 14 O.K. 375.

As to the scope of the cross-examination of the prosecutor who
gives evidence, and also of the defendant, if called as a witnessm his own behalf, see the above ease of H. v. Sproule, and R. v.

p Aoiist, 5 Can. Cr. Cas. 407, 413, where the subject is fully
treated: R. v. Grinder, 10 Can. Cr. Cas. 333.

Witneiiei for the Defence.
All witnesses for the defence as well as for the prosecution

must be allowed to give evidence: Code 715.
As to evidence generally, see ante, Chapter VI.

Taking Evidence in Shorthand.
The same proceedings will be taken in that event as are pro-

vided tor preliminary enquiries and as described ante p. 278.

AdjonmmentB and Bemandi
Are provided for by Code 722: and .see also observationsaWr at p. 2,',8 as to these, and as to the taking of recognizances
23 MAO. MAN.

it'il
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for defendant's appearance or his remand to jail; estreating

such recognizances on defendant's failing to appear, and issuing

warrant for his arrest.

An adjournment on a summary trial cannot be for longer

than "eight days" at any one time, differing in this respect

from adjournments on preliminary enquiries, which may be for

eight dear days : see p. 259. There will be one day less maximum

time of adjournment in a summary trial case. It the defendant

expressly consents to allow a longer adjournment than eight

days he cannot afterwards object: R. v. Heffernan, 13 O.R. 616;

R. V. Hazen, 20 A.R. 6.3.3. In computing the eight days the

day of the adjournment is excluded and the day of the adjourned

hearing is included: R. v. Collins, 14 O.R. 613. There may be

several adjournments from time to time as the interests of jus-

tice may require : Code 722 ; Messinger v. Parker, 18 N.S.R. 257

;

but they must be for good and sufflpient reasons. A justice

has no right to adjourn and remand the accused to custody

merely to suit his own personal convenience; and he would be

liable in trespass for so doing. He must either go on with the

case himself or direct that the accused be taken before another

justice for trial : Gray v. Customs Commissioners, 48 J.P. 343.

One justice may adjourn the case, although the statute re-

quiries two justices to hear it: R. v. Manary, 19 OR. 691. The

time and place to wh: 'i the adjournment is made must be stated

in the presence and hearing of both parties or their counsel than

present. And the adjournment must be made by the justice, and

not in his absence by his clerk: Pare v. Recorder of Montreal,

10 Can. Cr. Cas. 295. After an adjournment if the defendant

does not appear at the time and place to which the case was

adjourned the justice may proceed in his absence: Denault v.

Robida, 8 Can. Cr. Cas. 501 ; but only on the charge for which

the defendant was summoned for or charged with when he

appeared before the justice.

Hearing of Argument.

At the conclusion of the evidence for both parties, the justice

must hear what each party or his counsel or solicitor has to say

:

Code 715, 726.

Adjudication.

After considering the whole matter the justice is to proceed

to determine the case, and either dismiss it, or convict, or make
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the order against the defendant: Code 726; or he may allow
the case to be withdrawn, in a proper case; Ex p. Wiseman, 5
Can. Cr. tas 58. The justice may adjourn the matter to con-
sider his judgment, but must in the presence and hearing of
both parties, fix a time and place to announce his adjudication,
ile cannot adjourn sine die, and then give judgment in the
absence of either of the parties, without previous notice to th-m-
a conviction so made will be invalid; Therrien v. IfcEchren 4
Rev de Jur. 87. The parties have the right to be present when
the decision is given, in order to protect their interests; and any
order made in the party's absence, and not at the time and
place h-xed for delivering judgment is invalid: R. v. Morning-
star, 11 Can. Cr. Cas. p. 16. But if at the time fixed or after
notice to them they do not attend, he mav adjudicate in their
absence: R^ v. Quinn, 28 O X. 224; R. v. Doherty, 3 Can. Cr
Cm. 50o; R. v. Kennedy, 17 O.R. 159; R. v. Maybee, 17 O.R.

The j-ustice in deciding the case must act upon the evidence
only; and if he views the locus in quo, the conviction will be bad
even if the accused was present at such view: R. v Petrie "0
O.R. 317; Re Sing Kee, 5 Can. Cr. Cas. 86.

If the defendant does not attend at the time appointed to
give judpient the justice can only adjudicate upon the charge^r which accused was tried: Ex p. Doherty, 1 Can. Cr Cas 84
He cannot, after adjourning a case for the purpose of consider-
ing his judgment, amend the information in the defendant's
absence; and a conviction on such amended information will be
quashed: R. v. Cough, 22 N.S.R. 516; R. v. Grant, 30 N.S.R 368.

If the justice tries two separate charges again.st the same de-
fendant at the same sitting he should adjudicate and dispose of
one before proceeding to try the second case: Hamilton v.
Walker (1892), 2 Q.B. 25; 7 Can. Cr. Cas. 299; R. v. Burke 8
Can. Cr. Cas. 14. But if the evidence in the one case is alto-
gether different to that in the first case and is such as would
not be at all likely to afl-ect the mind of the justice in the consid-
eration of the other this rule does not applv • R v Butler 32
C.L.J. 594: 7 Can. Cr. Cas. 299; R. v. Pry, 19 Cox 135; 7 Can'cr
Cas. 300; R. V. Bullock, 6 O.L.R. 663; R. v. Bigelow, 8 Can Cr
Cas. 132; R. V. Burke, 8 Can. Cr. Cas. 14; R. v. Sing, 6 Can'
Cr. Cas. 156. But in all cases it is more expedient to decide
the case first tried before taking the evidence in the second

tr
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-.„ Thi. .. especially »o it both information, relate to the

'Ze Jcaln, a,' the defendant .hould not be
^^['""'J^^^

«cond case, of the ri^ht to set «,. the deface »ha'

f^, previT.

MmioTiiidtmiof Adjudication: Code 787.
. . v u

iZediately after announcing hi, decision thM»^-^h»»\d

„,ke a full note of it at the foot o '^e Proceed>ng,_ Thia^

'rrLade out i, onl/the entering in proper fo™ of the pro-

«r;.T^rx'""Ltrnnri^"-^^^^^^^^^

""'Thetin^e or memorandum should contain a full minute o.

the conviction, the pe«ally oy fine "^ '"P™""""™''X "
»re

Tot., .Ken the money is to be Vfj^-^^^^ K™^,Tnvt
to be to enforce payment in ease of default. "•« '°™ ^
"on may be made out at any time afterwards and .t

"J™*
*>*

;"

56. and notes at page o9 ""^ 8 Can^X;;'",„P
„„,U„n in the

it^ rZSothirrdefendant may i« b^ugM

^ot r^s 3e^^rv^ran;:r.o%^r=^ r^^^^^^^^^^^^^

^M If the' iustiee prefers to make out the fonnal conv.ct.on

I order betre'i:a::ing'the bench he may do so and the mmute of

"adiudieation wiU then of course ^e "--s-ry »d may
^^^^

tS!:^l S:rSe-JrSSafCoS: the form of order of

''trded'r^'amaiorityofseveraUu^^swhoha^^ied



SUUMARY CONVrCTIONS BY JUSTICES. 337

Bimm: KumU v, firaves, 57 r,.J,(i.H. 583; or the c««e may be
adjourned before another justice or justice* and the trial taken
dc novo including the taking of evidence : Douglas, p. 87.

PoBiihment os CoBTictlon.

In all cases except those referred to in secti™ 729 of the
Criminal Code (to which refer), the justice mac if he thinks fit

duchar^e the offender without punishment, it' is a first offence,
and upon the offender making such satisfacuon to the party
aggrieved as the justice ascertains to be proper: Code 729. If
punishment is awarded it must be strictly in accord with the
provisions of tho statute governing the offence; and must liot
exceed the maximum, nor be less than the minimum punishment
if the minimum is fixed by the statute. If an offence is punish-
able by three months in jail, a conviction awarding ninety days
is bad

;
as that period may exceed three months : R. v. Gavin, I

Can. Or. Caa. 59. Upon a conviction under the liquor license
laws the justice cannot suspend sentence or impose less than
the minimum penalty provided by law ; R. v. Verdon, 8 Can. Cr.
Cas. 352: or when a definite penalty for the offence is fixed by
statute: R. v. Hostyn, 9 Can. dr. Cas. 138. A magistrate upon
makmg a conviction for an indictable offence, may suspend
aentence: Code 1081. This .ction does not apply to summary
convictions by justices, whose only authority in this regard ia
that provided by Code 729-733.

Subject to the limitations provided by law, the quantum of
punishment is entirely in the discretion of the convicting jus-
tice : Code 1028-1029. When the statute provides for a fine and
imprisonment, both or either may be awarded. The justice is not
compelled to inflict both: R. v. Robidoux, 2 Can. Cr. Cas. 19;
unless the statute relating to the offence expressly provides that
both are to be imposed : Ex p. Kent, 7 Can. Cr. Cas. 447.

If the particular statute does not limit or state the punish-
ment to be awarded for the offence, section 1052 (2) of the Crim-
inal Code applies, and provides that it shall be by a fine not ex-
ceeding $50, or by imprisonment for not more than six months,
with or without hard labour ; or both fine and imprisonment, as
(he justice thinks the nature of the ea.se requires: Code 1052 (2).

If the defendant is convicted of two or more offences under
two or more charges at the same sitting the sentences of impri-
sonment may run concurrently, or may take effect one after the

f'
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Other, u the juetiee direcU : Code 1055. It u umal to make them

concurrent. Impriionment inay be with or without hard labour:

Code 1057.

When nna to b* ?aid.

The fln" and co«t» may b« ordered to be paid forthwith, or

ne may be given. If no time ia aUted, it i» payable forthwith:

i> V. Caiater, 30 U.C.R. 247.

Cort".
. I. ,,..

Code 735, 736, provide that the ju«tice may in hia diacre-

tion" award and order that co»t» »hall be paid. The award of

costs againit the prosecutor on diamisaal i« provided for by Code

736; and againat the defendant on conviction by Code 735, in

cases under Dominion laws; and by R.S.O. ch. 90, sec. 4, in

cases of breaches of Ontario laws. The amounts must be speci-

fied in the conviction or in the order of dismissal: Code 737; and

the payment of them may be enforced in the same manner aa

a penalty or fine may be enforced as mentioned below: Code

737; or it there is no penalty they are to be recoverable by

distress, and in default of no sufficient distress by imprisonment

as statid by Code 738.

What Coats to iBclude.

They may include the justice's, the constable's and also

witness fees if the justice in his discretion awards them.

Tariff of Coits.

The tariff for justice's, constable's and witnrss fees in cases

under the Criminal Code and in other Dominion laws, is con-

tained in Code 770: See post. pp. 375-379, for the tariffs of costs

under the Cr. Code, and under the Ontario statute.

The tariff in cases for breaches of Ontario law, by-laws, etc.,

is given in R.S.O. ch. 95, sees. 1 and 4, as to justice's fees and

witness fees; and in K.S.O. ch. 101, p. 1046, as to constable's fees.

These tariffs differ from each other in some respects; and care

must be taken to apply the right tariff. The Dominion tariff

does not apply to cases for breacnea of Ontaric laws, liy-laws,

etc.; and vice versa: R. v. Eicell, 20 O.R. 633. No costs except

those provided by the above tariffs can be charged; and if any

costs should be included which arc not so provided the conviction
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will be invalid «nd may l» net aaide: E» p. Lou Kai Long, 1 Can.
Cr. Caa. 120. A conviction which includeU in the co«ti awardrd,
a charge for the uw of the hall where the trial took place, waa
quaahed: R. v. Elliott, 12 O.R. 524. If the ju.tice H.im an
exceaiive amount of conta, it will not invalidate the conviction!
Uxing coata being a miniaterial act merely: B. v. Brown, 16
O.B. 41; Ex p, Howard, 32 N.B.B. 237; Ex p. Bayworth, 2 Can.
Cr. Caa. 230. But an order for payment of coati which the
juatice haa no authority to award will do ao: Ej p. Lon Kai
Long, 1 Can. Cr. Caa. 120.

If a juatice takes excemive coata by miatake, he may be com-
pelled to refund: McOillivary v. Muir, 7 Can. Cr. Caa. 360; and
if he does so wilfully, he may be prosecuted criminally : Code
1134; Ex p. Howard, 32 N.B.B. 237 ; McGillivray v. Muir, 7 Can.
Cr. Caa. 360; and is liable to a penalty: Code 1134, Ontario
Statutes, 1904, ch. 13, sec. 2,

To Whom the Coiti are Payable.

The costs awarded on conviction or dismissal must be ordered
to be paid to the prosecutor or defendant as the case may be,
and not to the justice: Code 735, 736; B. v. Binney, 1 E. & B.
810; B. V. Boache, 32 O. R. 20; B. v. Law Bow, 7 Can. Cr. Cas.
468.

The constable's costs (but not those of the juatice or wit-
nesses) are paid by the county in oasps of summary convictio-
if they cannot be realized from the parties to the casi^ o- if the
justice has not ordered payment of them. For instance, in
vagrancy cases in which the accused is committed to prison and
other similar cases, the county pays the constable's fees. The
account for same is to be sent to the clerk of the peace for
submission to the board of audit quarterly. Such account need
not be in duplicate, but in other respects the directions at page
293, ante, apply.

The Ontario Statute, 1904, ch. 13, sec. 1, respecting justice's

fees, applies only to cases of preliminary etii|uiries in indictable

offences and not summary convictions ; so thst in vagrancy and
other cases of summary convictions in which no costs can be
collected from the parties the justice is not entitled to recover
any f ec from the county under that statute.

I i!

•

i
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Security for Sefendant'a flood Behayionr,

By section 748 of the Criminal Code, the justice may in addi-

tion to or in lieu of any punishment, order that the defendant

give sureties for his future good behaviour for any time not ex-

ceeding twelve months (He Smith's Bail, 6 Can. Cr. Cas. 416),

if the offence is one directly against the peace, such, for in-

stance, as riot, assault, fighting or gross disorderly conduct in

a public place, etc., and if the offence was committed under cir-

cumstances which render it probable that the defendant will

again be piilty of the same, or some other offence, against the

peace, unless he is bound over to good behaviour; as for in-

stance, if he had been previously guilty of similar conduct. In

such case, the justice will add to the usual form of conviction the

following clause :

—

And I do further order and adjudge that in addition to the »aid «*n-

te-.ice hereinbefore imposed by me upon the said as aloreaaio,

the said be and is hereby required forthwith to enter into Ins

mvn recoimizance and give security in two sufficient sureties in the sum

of , to keep the peace and be of good behaviour for a period ol

{state time, not exceeding twelve mofiths).

Becognizance for Good Behaviour.

Form 49 in the Criminal Code.

Commitment for Default of Sureties.

If the defendant does not give security for good behaviour

as ordered, he may be committed to jail: Form 50. For further

observations on this subject see "Articles of the Peace" in the

"Synopsis of Offences—Summary Convictions."

Formal Becord of Conviction.

Forms of Convictions 31, 32 and 33 are to be used according

to the circumstances. The formal conviction may be made out at

once at the trial or it may be made out afterwards: Code 727. It

must be signed and sealed by the justice, or by all the justices if

more than one tried the case; or by a majority of them if some

dissent. The majority may convict. The conviction must shew

on its face all things requisite to the justice's jurisdiction: as to

which see notes at page 48 of 8 Can. Cr. Cas.

How Penalty ii to be Ordered to be Enforced.

In awarding, by the minute of adjudication and conviction,

the measures to be taken to enforce payment, the justice may
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either apply those which are provided by the particular statute

dJT^ '? '" '^/ "''"""' " "'^ "'"y (''''-"er the same

These latter provisions of the Criminal Code are made applic-able also to convictions for offences against Ontario laws, by

authorized by the above sections of the Criminal Code.

Diitreii Warrant.

tmn^r™ ^f
^''^ ""^^ proceeding to be awarded by the eonvic-

r ,7 "j^r""^
payment, is a warrant of distress; but distress

to the defendant or his family; or if the defendant acknowledges!
or It otherwise appears, that he has not sufficient seizable goods
to make the money: Code 744. In either of these events, the dis!tress should be omitted, the reason for so doing being Stated inhe memorandum of adjudication and formal conviftion; andin that case the justice will award commitment alone, in defaultof payment and not order distress. It was held, however, in

when' lf^T\
^"''- ^'- ^^'- •**^' """ ">» conviction was goodwhen the distress was omitted, without expressly stating the

ZrK" '" ^'\«™^i'=«™- But if the reason is so stated thetruth of It cannot be controverted: Mechiau v. Ilorne, 20 O.R.

The defendant is entitled to be heard on the question ofdispensing with the distress, before that is done: Re Clew, 8y.B.D. 511; K. V. Hawding, 7 Can. Cr. Cas. 436, 441, 442- notes
9 Can. Cr. Cas. 562. So before dispensing with distrcs the

either of the reasons above mentioned, and ask him if he has

sZw^h ri""^ T" «>« ™''J<^<^'' anJ anything he may sayshould be taken down and inquired into, before ordering that
distress be dispensed with. The defendant may prefer to have
the penalty recovered by distress, instead of being committed togaol; but even so, that course will not be allowed if ii really
appears that there are not suffleiont goods to meet the amount; or
that It would be ruinous to the defendant or to his family, to levy
a distress. In deciding whether or not to omit distress the justice
IS exercising a judicial function, and should do so only in the
presence of the parties and on hearing what they have to state-
see cases cited in 9 Can. Cr. Cas. 564.
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Wamnt of Commitment. , . .^ 8tL is dispensed with as above mentioned, the mmute

''"ntowet;. distress is ordered, the minute of adiudication

will LteZt f payment is not made, a distress warrant ,s to be

Tsld^ld hat i? sufficient goods to realize the -oney cannot be

found the defendant is to be committed to gaol
;
and in that "ase,

he formSeonviction will be Form 31 in the Cj-al Cod.

The period of imprisonment to be awarded, in detamt oi

defaM of payment of the fine may also be ».th hard

in the con;ietion make the ^oUowing d.ecUons:

1. If the offender is already in 8™! undergmng p

for another offence, the jusfee ".ay «"!«• *4' *; ^on of the

for the subsequent oflenee shall
^f

° »' *y^P'™

imprisonment then being
^^'^'^^Z'^^tetLe justice at the

^2. If the defendant IS

^^'^^^^ee 'he may award either that

TLrc^slaTr^' c^urn^^^ that tLy shall ta.e effect

one after the other. g ^^^ ;„,.

.=' ^"
faito^rarded ti'at the i:p™onme„t imposed

prisonment are both a«araea;
^^^ ^^^^^

:rth:t™7rpri*:"d as ^umshment for the

offence : Code 740.



eUMMAEY 00KVICTI0N8 BY JUSTICES. il63

All the above matters are to be considered and dealt with by
the justice before he leaves the bench, and while the parties are
before him

;
and are to be inserted in the minute of adjudication.

Ihe mmute ofr adjudication should contain the following-
that the justice has found the accused to be guilty and that he
has convicted him of the charge; that the defendant is adjudged
to forfeit and pay a fine, stating the amount, and costs, fixing
the amount, and when they are to be paid; that if not so paid a
distress warrant is to be issued; and that if no sufficient distress
IS found the defendant is to be imprisoned (stating in what
goal) for the time adjudged, unless the fine and costs are sooner
paid.

If distress is dispensed with, or if the punishment awarded
for the ifence is to be by imprisonment only, or by both fine
and imprisonment, the minute of adjudication will Include suit-
able provisions. The formal conviction may be drawn up at any
time afterwards.

Isining and Executing Froceis to Enforce Fnniihment.

Inning DiBtrcw Warrant.
If the fine and eoste are not paid as provided in the convie-

tion (and distress has not been omitted as stated ante page 361)
a distress warrant will be issued: Code 741 in the Forms 39 or
40, as the ease requires.

Who to Itnie Warrants.
The warrant of distress (and also the warrant of commi; i,ent

mentioned below) may be issued either by the convicting justice

;

or by any other justice for the same county or district: Code
708(3)

;
and one justice may issue the warrant (of distress or

commitment) even if the statute relating to the offence requires
two justices to try the case and convict: Code 708(2).

What Constable to Execute Warrant.
It may be directed to any constable of the county by name or

"to all or any of the constables" of the county, according to the
form given in the Criminal Code.

The constable who laid the information and so is the pri-
vate prosecutor, is not disqualified from executing a warrant is-
sued in a prosecution under the Criminal Code: Oaul v. Town-
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in a ease in whieh he has laid the mfomat.on: G»»'y-^»"rJ;P

or Ellice, 6 Can. Cr. Cas. p. 19, and eases there e.ted and m the

notes at end of the case.

he allowed to go at large on his own recognizance, or with sirftt

?;fin"tJciLVunturi^ can maUe his return to

the distress warrant: Code 745.

"^Hthetonst'lre eannoTflnd sufficient goods ot the defendant

in thetr; bu: there is reason to believe the defendant has

S^rc^erbS^""^^""--^—
"backed": Code 743.

Which Oood» are Exempt Jrom Seisnre.

The Ontario exemption law only applies to exempt goods from

are the defendant's household effects leccssary fo. his famd, s

use and his implements of trade which are necessary to earn a

TinrthV^iano^betaUen. Sothatgoo^

Ontario Exemptions Act, R.b.U. en. ii, set.
,

'^'theTet tTovision made by any Dominion or Ontario

Ktat.e as to the proceedings to sell the goods seized; but m

anatgy ^ sales un'iler distress warrant for rent etc., notices of

the sale should be put up for eight days, and a notice of it
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Should be given to the defendant; a list and appraisement of
the goods seized should also be made by at least one competent
and disinterested person.

The tariff provides a fee for advertising and appraising the
goods (see Tariff in Code 770), indicating that the goods must
be appraised and advertised for sale.

The following forms of the constable's proceedings are sub-
mitted :

—

Co.-iST*BiE'8 I:.VESTOBT OF GooDS SllZED Undeb Wab»a:<t OF DlSUCSB.

An invenloiy of goods and chattels of CD. by me this day seiz-d anddistrained in the of in the County of '
, by

Zr- "/l '".'; ";?''''°"' ''""^ '^ ^P-. E»quire, a justice of thepeace in rnd for the County of
, datini the dav nf

FT .. .,',„r- , '
".",,'''" ' «»''»«'<" io' O'i") made by the "said

E.r., as such justice on the day of AD 19 that
11 to say, {specif!/ '*« articles seised).

.
• " ,

day of , A.D. 19 .

A constable of the said county.

Afpbaibement.

We, O.H. and I.K., having at the request of I..M.. a constable of the
Lounty of ex.- mined the goods and chattels mentioned in theannexed inventory, do appraise the same at the sum of J

\\itnes8 our hand)> this day of , A.D. 19
G.H.

NOTICE OF Sale or Oooos DisiBAraEO.

By virtue of a distress warrant issued by E.F.. Esquire, a justice of
the peace in and for the Tounty of , u„d,r\ o^nvijtion (or
order) made by the said ju.tici. against CD., I have distn.ined of the goods
and chattels of the said C.I), to wit: Idetcribe pronerd,!. All of which
goods and chattels will be sold hy public auction at' on the
• »t

^^ °'
• •*"• '

•
"' "" *">" »' o'clock

'n th' noon, unless the moneys to bp levied under the said
distress warrant, with the costs of executing the same, amounting in all

are sooner paid.to $

Doted the day of
, A.D. 19

L.M., Constable.

A copy of this notice should be served on the party whose
goods have been seized.

The distress warrant must fix the time within which after
seizure the defendant is to pay the fine, etc.. in order to avoid
the goods being sold : See Forms 39 and 40 to the Criminal Code
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and the constable must wait for the time mentioned in the war-

rant before he sells the goods seized.

The constable should on seizure remove the goods from the

defendant's premises immediately. He will be liable for tres-

pass if he remains on the defendant's premises an unnecessarily

long time: Paley, 8th ed. 339.

The constable may break open an outer door to execute a dis-

tress warrant for a penalty, the whole or any part of which goes

to tne Crown; but not on a warrant for a mere orde for pay-

ment of money such as wages, or damage to private property, nor

for penalties which are (layable wholly to the ooraplamant
:
Paley

339.

Before breaking open an outer door the constable should ver-

bally notify those within, who he is, and his business there, and

demand admittance.

CoMtaWe's Fees loi Executing Sittren Warrant.

For the costs of distress in cases of convictions for offences

against the Cr. Code or other Dominion laws, see Tariff under

Code 770. The items will be as follows : Tariff, item 9, eieouting

warrant of distress, and retummg same, $1; item 10, adver-

tising under warrant, $1 1 item 11, mileage to seize goods, per mile

(one way only) 10c. ; item 12, appraisement, 2 cents on the doUar

on the value of the goods; item 13, commission on sale, 5 per cent,

on the net produce of the goods. Item 13 will not be included

in the above mentioned notice, as it would not be payable if the

money is paid before sale of the goods.

The constable's costs of distress in cases of convictions for

offences against Ontario laws and by-laws are provided by R.h.U.

ch 101 page 1046, as follows: Executing and returning warrant,

$1 50; advertising, $1; mileage, per mile, one way, 13e.
;
appraise-

ment, 2 per cent, on the value of the goods; commission on pale,

5 per cent, on net produce.

By R.S.O. ch. 75, sec. 2(d), $1 a day is allowed for keeping

possession of the goods; and by sub-section (e), a commission of

3 per cent, may be charged if the money is paid before the sale.

But this only applies to cases under Ontario laws; lo commis-

sion is provided for by the Criminal Code before sale, in cases

of convictions under Dominion laws.
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BeleiM on Piyment.

M .h"^" ?°ut
''" ""' <^''f«nd'"'t may at any time pay or tender

to the constable the amount payable under the warrant, with theexpenses of the distress, up to that time; and the officer mustthen cease to execute the warrant.
The constable, upon such payment, or upon sale of the goods,must return the warrant and money to the justice who issued it!

When There ii not Sufficient Goods.
The constable should not make a seizure or execute a warrant

of distress unless he finds sufficient goods to yield, ou sale, the

,C
' "r?* '" ^//<^f^<i under the warrant; fur if part only

s realized the defendant cannot afterwards be committed for
the balance. If the goods are not sufficient, they ought not to

i f,™'.,""^
"'" "''"™'" "'"'"''l be so returned: Paiey, Sth

\ J'"'^'l?-^\*°^''-
" ^'""' 2 Ld- Raymond 1189; 1 Buras^

Justice, 30th ed., Sli7; sec also 10 Can. Cr. Cas. 68.

Isning Warrant to Commit.
Upon receiving the constable's return, Form 43, of no suffi-

cient goods to answer the distress (or in case distress was omitted

or ZrTr''
""'• "• '''! ""' J"^"™ "' "» '"'''««' f- the county

or district may issue the warrant to commit, as ordered by the

tZTr\^;™ «' .C'xJe 741(2). The want of sufficient dis!
tress to justify commitment in default, can only be proved bythe constable's return of no sufficient goods to the distress war

ZSVJ. Cr':-cl*436'^'^"'^"'"
"P"" '"^ ^•'^-'^ *• - «-''-

The constable must make a real effort to find sufficient goods
before making a return of no-goods. In Be Authers, 22 QBD
345, cited m 7 Can. Cr. Cas. 442; a form was gone through ofi^umg and making a return of r.uUa bona to a distress warrant,
but the only effort to find goods was to ask the defendant if hehad any his reply being in the negative which turned out to be
incorrect; and the courses pursued was held to be improper andmight even make the commitment illegal.

Even when the constable has made a return of no-goods the
justice should, before issuing a warrant of commitment, salisfy
himself by inquiries on the subject that the constable actually
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made reasonable efforts to find goods upon which to distrain: B.

V. Skinner, 9 Can. Cr. Cas. 558 and notes.

The cost of camraitinK and conveying the defendant to gaol

must be fixed and inserted in the warrant of commitment
;
In re

Bright, 1 C.L.J. 240; R. v. McDonald, 2 Can. Cr. Cas. 504: R v.

Beagan, 6 Can. Cr. Cas. 56. If the justice dispensed with dis-

tress as mentioned ante p. 361: the justice must so state in the

warrant of commitment. A warrant of commitment must shew

on its face either a return of no sufficient distress, or that the dis-

i.ess was dispensed with under Code 744: B. v. Skmner, 9 Can.

Cr. Cr.s. 558.

Tl,- costs of commitment, etc., will be, 25c. to the justice for

the wan <nt, and mileage one way at lOe. to constable for convey-

ing the de-endant to gaol (also $1.50 for arresting the defendant

if he is at Jarge, but not if he is already in custody, and 1-^

per mile one way, to make such arrest) ; and the actual expcnsts

of conveying prisoner to the gaol.

If the particular statute only authorizes costs of convey;iis

(and not of "committing") defendant to gaol, then the jusfee s

fee for warrant of commitment must be omitted or the wirrant

will be bad.

Execution of Warrant of Comnutment.

The warrant is to be addressed to any or all of the constables

of the county or district, and may be executed anywhere in Can-

ada; but if executed out of the justice's county it must be ftrst

"backed" as described ante p. 250.

Fart Fajnnent.

If part of the money has been realized by distress or paid by

defendant, it must be returned to him before a warrant to com-

mit can be issued, as he cannot be committed for part only ot the

money: Ex p. Gilbert, 36 N.B.R. 492; Ex p. Berlin, W Can. Cr

Cis. p. 66. and notes p. 68; Sinden v. Brown, 17 A.R. nrf. But

in some special cases the particular statute relating to an offence

expressly provides, contrary to the general rule, that a warrant

of commitment may be issued notwithstanding part payment;

such as the provision in the Indian Act, R.S.C. ch. 81, sec.

127(4).
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Aeqsittel; ind Diuniml of Caw.

If the justice Hnds the charge not proved he will .llHiiiiw the
c«»e

:

Code 726, 730. Form of Order 37 ; and he mti.t. if required,
Bive the defendant a certiScate of the dismissal—Form 38 : Code
733; and such a certiflcate releases him from nil further proew.l-
inp. for the same cause: Code 734. But a certificate of dismissal
IS only to be t'lven when a case has been heard on its merits and
not where it is withdrawn, or dismissed on a teehniealitv : Reid
V. Nutt, L.B. 24 Q.B.D. 669.

The justice on dismissing the case may order th,. prosecutor
to pay the (•osts, ineludinj: the witnws fwsr Code 736; and may
direct that they are to be recoverable in the same manner and by
the same warrants, as penalties are recoverable under a convic-
tion, described above. Code 737, 73H, 742.

If such costs are given against the prosecutor ou dismissal,
the order will include an adjudication stating their amount and
when they are to be ,,aid ; and also that in default of payment it
is to be enforced by distress, or if that is omitted for similar
reasnns to those ,t«ted ani, p. 361; or if there are not .sufficient
goods of the prosecutor to realize the costs, then that the prosc-
cut(>r be committed to gaol for not more than one nionth (Code
742(2)), with or without hard labour, as the justice sees fit, un-
less the costs, together with costs of conveying him to gaol are
sooner paid.

'

The directions in the foregoing p.nges in regard to issuing
the processes for enforcing payment of a fine under a con ;tion
will apply to process for enforcing payment of costs bv the pro-
secutor on dismissal—and warrants of distress (if awarded),
and of commitment, will be issued and executed as above de-
scribed: Code 742. The fonns are given in the schedule to the
Criminal Code, Form 45, for warrant of distress, and 46 for
warrant of commitment.

Place of Imprisonment on Committal.
The imprisonment, it for less than two years is to be in the

common gaol of the county or district where the sentence is pro-

T'!"'1'}L"''
'^ "'' " '" "" "^"^ •'»''•''. ""-n in the nearest one:

Code 1056.

In the cases of offenders under sixteen years old, the justice
may commit to a reformatory for an indefinite time, instead of
other puni> „ient. for serious offences or in the eases of incor-24—MAG. MAN.



370 Bl'MUABY CONVICTIONS BY JU»TIO».

rigible youthful offender., or thoM who by resKm of the n««le«t

or vice of parent, are within the Mope of the 1»« '«P«='>°5'

juvenile offender, or neglected children: R.S.O. ch. 304; K.8.U.

ch. 310;R.S.O. ch. 259.

Pigment of Fine, ete., to OMler.

The pemon impriwined for non-payment of fine or cort. may

at nnv time pay the money to the gaoler, who i. to receive it and

diMhargc the defendant, if not in cutody on any other matUr,

and the money i. to be paid to the juatice who wued the com-

mitment: Code 747(2).

FiouctttioM Under the Ontario Mnnicipal Act.

The Ontario Statute, 1903, ch. 19, sec. 704-709, providai the

proceedings in prosecution, for offence againrt municipal by-

law. ; and the Criminal Code doe. not apply to theee proeeoutiom.

In suoli prosecutions there is no authority U, omit recovery of

fines by diatres., as there i. in case, under the Cnmmal Oode;

and the conviction must direct that in default of payment of

the fine a distrew warrant ia to be issued and impnaonment in

djfault of sufBcient distrees only.

Section. 711, 712, of the same Act make provision, for com-

pellinr the attendance of witnesses and taking of evidence in

such cases.

In prosecutions under by-laws care must be taken to prove

the by-laws; sec. 710(2). This may be done by the production

of the original hy-law-MCtion 333-or a copy, written or

printed, without erasure or interlineation, and under the seal ol

the corporation and certified by the clerk, or a member of the

council, to be » true copy: Section 334.

ProMcutions Under Ontario Statute. Other Than the MunicipJ

In such prosecutions the Ontario Summary Convictions Act,

ESQ ch 90 provides that the proceedings are to be the saime

as in cases under the Criminal Code, as before described; subject,

however to any special variation contained in the Ontario statute

last inentio.. (1. Th. proceedings generally will be the same as m

cases umliT the Criminal Code.
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Apptab from Conrictiou.

nJ*° »PP*»' 'rom the jiutice'i eonTiction under the Criminal
Code 18 to be taken in OnUrio to the court of general Kniona of
the peace, if the punishment in impri»onment only ; and in all
other case., ,.,.. when a fine i8 inipo«ed, an appeal liea to the Di-
vision Court of the division in which the cause of compaint aroK

:

Code 749 (a).

In the district of Xipissinft the appeal is to the fteneral »m-
sions for Renfrew County if the punishment ordered waa im-
prisonment only; am in aU other cases to the Division Court of

^!S ,r„^;j?"" '" ""^ P'*™ *''"« ">« <=«"« 0' complaint arose;
Code 749(2).

See chapter on appeal, ante, p. 99.

Appeals from Convictioni Under Ontario Laws.
The above provisions do not apply. Appeals from such con-

victions lie to the (jeneral session in Ontario unless the particular
statute under which the conviction is made otherwise provides:
K.S.O. eh. no, sec. 7 ; and the convictions, depositions and papers
ore to be transmitted to the clerk of the peace: Section 6.

Particular statutes, however, sometimes provide for an appeal
to another court than the general sessions. Thus an appeal
under the Ontario Liquor License Act, is to the judge of the
County Court, and the depositions and conviction must be trans-
mitted to the clerk of the latter court and not to the clerk of
the peace.

So also, appeals under the Master and Servants Act are to
be made to the Division Court in which the cause of complaint
arose, or in which the parties complained against, or one of them
resides at the time when the complaint is made, or where the
parties complamed against or one of them carried on business:
U.S.O. ch. 157, sec. 18.

In these and other cases where the appeal is to some other
court than the general sessions, the conviction and depositions
must be transmitted to the clerk of such other court.

The conviction in all cases is to be transmitted to the clerk of
the court to which an appeal lies: Code 757; and the informi»ion
and depositions are to accompany it: R. v. R(,ndmu. 9 Can tr
Cas. 523.

See chapter on this subject, ante. p. 143.

I r
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Cun Stttad nndtr Daminian Ltwi.

In cam under Dominion Uwi; Code 761-769. Upon the

application of either party the juatice may »ta :i a caae for the

opinion of the proper court to which an appeal Ilea aa above in-

dicated, upon a point of law ariaing in the caae, and which ia

claimed to have been erroneoualy decided by the justice; or upon

the ground of exceaa of juriadiction.

The proceedings in that event are laid down in the nbove

wctiiinM of the CihIi-: uiuI arc <l!-siTibed, unii. p. 122.

The juatice should not refuse to sign a "case stated'' unleia

he is of opinion that the application ia frivoloua; nor can he re-

fuse if the applicntion ia made on behalf of the Attorney-Gen-

eral : Co<ie 7B:1. 1 1 the justice refuses to sign a "case atated" an

application fii an order may be made to the court; Code 764.

Caae stated in cases under Ontario law : See B.S.O. ch. 91.

dnarterly Betunu of Convictioni.

Justices arr required, quarterly on oi- before the second Tues-

day in March, June, September and December, to transmit to

the clerk of the peace a return in the form which will be pro-

vided by him on application—Form 75 in the Criminal Code

—

of all convictions made by him up to the end of the previous

month and of all moneys received by him and not included in

some previous return ; Code 1133, 1134.

In Nipiiwin!.'. the return is to be to the clerk of the peace of

Kenfrew: Code 1133(6).

Similar provision is made for return of convictiona under

Ontario laws by R.S.O. ch. 93.

These returns are to include all moneys for fines payable

under convictions made during any previous quarter, but not

I'eeeived till a later date.

If two or more justices join in a conviction they must make a

joint return: Code 1133(3).

Penalty for Neglect or False Return.

Code 1134 and R.S.O. ch. 93, sec. 3, provide for a penalty of

$80 for neglect to make proper return or wilfully making a false,

partial or incorrect return ; or wilfully exacting or receiving im-

proper fees: See also Ont. St., 1904. ch. 13, see. 2.
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To Whom FUn to bo fiid Ortr.
Fin™ and p«,«lti«. received liy j.i,tiee« ..re I., I«. p«id over

.J ll.e.„ „, aeeordane,. with the speeial direeti,,,, (if a„v, J,tamed ,„ the .tati.te under whieh the conviction «a, „,„T
Finei Itried Under Ontario Knnioipal Act

All Nn„ levied un,ler the Municipal Act or by-law, are (un-

»ta ite relating to the oHenee) to be pai.l. one moiety u the „,.

1^,1 7 Pr""'"'"'' "'"' " '"'''> '" "»• """"''""'' "•""'"••"•
^that ,». to the county treasurer under county hv-laws, or to theeasurer of the umior u.unicipality when the otfence wan a(tain»the by-law, of that nnu.ieipality. But if the pr^eeuZ i,

bruuifht by a M.en.ber of the police force or a., employ,^ „f thecorp,,rat,on or IikmiI b<,ard of health the whole of the penalty i,payable t„ the treasurer of the county or n.inor n^^fp^ity
« hose employee the proMcutor if.

ri.-.e» Under Other Ontario Ltwi,
Are to be paid in the manner |>rovided for by the particular

vision, to the Provincial treasurer: RSO ch 107 sec •>

amended by the atatntes of 1901, h. 12, sec 1>
'

'
"'

Certain Hue, under Imperial statute iii f.Irce in Ontario arepayable o the treasurer of the county (,.r of anv c^tv or town

Ts'a el lOT,",^:;:'"'''-'
'" """" ""• "''"''"" '-' p""-

Finei for Bretchei of Canadian Kevenne lawi

in
";;/'''"™«lf''»»'""-<-> "ffl=f by a Dominion official, or in casesm which the prosecution is taken at the instance of the Domin-on Ciovernment (if the latter bean, the costs of prosecution), are

to be paid to the Receiver-General of Canada.

Finee Impoied Under The Criminal Code.
Pim^ imposed for any oflfence under th.. Criminal Code or

to ,he P
"""""'

r?"""-
'""•"•" "" "^""^ "'™ti™-d. «re payableto the Provincial treasurer: Code 1036.

Finei to be Remitted to the Crown Attorney.
All fines payable to the Provincial treasurer of Ontario are

re<,„,red, by order of the Lieutenant-aovernor in Council, to ^
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paid by justices and sheriffs to the Crown Attorney for the

county for transmission by him to the Provincial treasurer.

Fines foi Cmelt; to Animals.

Code 542, 543. Fines levied for this offence may be ordered

by the justice to be paid, one-half to the county, town, village or

township treasurer where the offence was committed, and the

other half with the costs of prosecution to such other person as

to the justice seems proper (e.g., to any society or persons en-

forcing the law) : Code 1043.

lookup Houses.

The Ontario Municipal Act, 1903, ch. 19, sees. 518-523, provides

for the erection and maintenance of lockup houses, i^d by

the statute of the late Province of Canada, 1866, ch. 51, sec.

409 (which is not repealed), a justice of the peace is authorized

by warrant under his hand and seal to direct the confinement

in any lockup house within his county, for any period not longer

than two days, of any person charged with crime, whom it may

be necessary to detain pending the hearing of the case and until

he n.av be conveyed to jail; also for the confinement for not

more than twenty-four hours of any person found in a public

street or highway in a sUte of intoxication, or of a person con-

victed of desecrating the Sabbath; and generally justices may

commit to the lockup any person summarily convicted by them of

any offence cognizable by them and liable to imprisonment there-

for under any Ontario statute or by-law. Notwithstandmg these

provisions the present condition of most lockup houses is such

that they ought not to be used for any but the most transient

purposes.

Componnding or Settling Offences.

This offence consists in any person receiving anything from

another upon an agreement, expressed or implied, not to pro-

secute the offender for a criminal act: R. v. Burgess, 16 Q.B.D.

141.
, V .

It is a serious offence against the law, to make a bargain to

drop, or not to bring, a criminal prosecution for a criminal of-

fence. Such a bargain or arrangement between parties, even

though not actually expressed, wUl be impUed, if the nature of
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the transaction indicates that no prosecution will be brought; or,
if brought, will not be proceeded with.

While reparation is ;; du'y i-hich the offender owes to the
person he has injured, laite indep^rn.'ently of his fear of pro-
secution or otherwise; ind the lav. is i .t anxious to discourage
reparation; yet there .Mm be no ba^ jain or understanding in
regard to what is the "'ef diiv of the person who has been
wronged, to himself and to others, not to cover up a criminal
offence.

The law must taken its course; and the fact of reparation
beinc made is one for the court in awarding or suspending pun-
ishment, after conviction: Jones v. Uerionethshire (1892), 1 Ch.
173 ; Legatt v. Brown, 30 O.R. 225.

By Code 729 the justice is authorized, in the case., therein
referred to, to discharge the offender from the conviction, if it
is the first conviction, upon reparation being made. And in
other cases of mainly a private nature, such as wilful destruc-
tion of property, petty trespass, etc., there can be no objection
to the charge being dropped upon compensation being made.
But if the offence is of a public character or one against which
the public should be protected, an indictment will lie against
parties settling it; 1 Can. Cr. Cas. 316; Archibald, 22nd ed.,
1035

;
Baker v. Townshend, 7 Taunt. 422. No settlement between

parties ousts the jurisdiction of justices to proceed with a crim-
inal case ; and if a justice finds or suspects that the parties are
likely to stifle a criminal prosecution, he should immediately
inform the Crown Attorney, so that the public interest may be
protected.

TARIFF OF COSTS.

In cases under the Criminal Code or other Dominion laws-
Code 770.

n

(Justices' Fees.)

1. Information or complaint and warrant or summons. .$0.50
2. Warrant where summons issued in the first instance. . . 0.10
3. Each necessary copy of summons or warrant 0. 10
i. Each summons or warrant for witness (only one sum-

mons on each side to be charged for in each case, which
may contain any number of names) Q.IO

;i <l
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5. Informiition for warrant to arrest witness and warrant.$0.50

6. Kaeh ni'cessary copy of summons or warrant for

witness ^-^^

7. For every recognizaiiee 0.25

8. For hearing and determininj; cane 0.50

9. If case lasts over two hours 1-00

10. Where two justices are required to hear the case the

associate justice is also entitled to a similar fee, but if

one justice can lawfully hear the case there is only one

fee even if other justices assist.

11. For each warrant of distress or commitment 0.25

11'. For niakins,' up Keeord of Conviction, in those cases

where it is ordered to be returned to the session or on

certiorari 1
.
00

But in all cases which admit of a summary proceeding

before a single justice and wherein no higher penalty

than *20 can be imposed, tlie fee for making out the

conviction is
O.oO

13. For copy of any paper connected with any case, per

folio of 100 words • • •
0.05

14. For every bill of costs when demanded to be made out

in detail "-l"

(Items 13 and 14 to be eharued "nly when there has

been an adj\idication.)

(Constables' Fees.)

In cases under Dominion laws.

1. Arrest of each individual upon a warrant $1.50

2. Servinp summons 0.25

3. Mileasre to serve summons or warrant per mile (one

way) necessarily travelled 0.10

4. Same mileage when service cannot be affected, but only

up(m proof of due diligence.

5. Jlileage taking prisoner to gaol, exclusive of disburse-

ments necessarily expended in the prisoner's convey-

ance (the constable's expenses not included as the mile-

age covers same) . 10

6. Attending justices on the trial for each day necessarily

empl'i.ved in one or more cases, when engaged leas than

4 hours 1-00
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I. If the ease „r c'ases lasted more than i hours $1.50
8. Mileage travelled to attend trial before justices (when

public conveyance can be taken only reasonable dis-
bursements to be allowed) one way per mile 0.10

9. Serving warrant of distress and returning same 1.00
10. Advertising under distress warrant 1.00
11. Travelling to make distress, or search for goods to make

distress when no goods found (one way) per mile. .. 0.10
12. Appraisements, whether made by one appraiser or,

more, 2c. on the dollar on the value of goods.
13. Commission on sale and delivery of goods, 5c. on the

dollar of net proceeds.

(Witnesses' Fees.)

In eases under Dominion laws.
1. Each day attending trial $0.75
2. Mileage travelled to attend trial (one way) per mile. . 0.10

TARIFF OF COSTS.

In cases under any Ontario statute or law.

(Justices' Fees: R.S.O. ch. 95.)

1. For information and warrant for apprehension, or for
information and summons $0..')0

2. For each copy of summons to be served on defendant
or defendants q jq

3. For every subpoena, only one subpo>r.a on each side to
be charged for 10

4. For every recogni2ani>c (only one io be charged in each
««»«) 0.25

5. For informati<m and warrant for surety for the peace
or for good behaviour (to be paid by the complainant) 0.50

6. For warrant of commitment for default of surety to
keep the peace or for good behaviour (to be paid by
complainant) "

50
7. For hearing and determining the case 0.50
S Where one justice alone cannot lawfully try the case

an additional fee for the hearing to be allowed the as-
sociate justice Q 50

'11
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$0 25
9. ¥oT warrant ta lev>- distress '

'
'

'.i'
'

.1^. i.

10 For making up record of conviction when »»>«»•"«"

orfered to be returned to the sessions or on certioran^ 1.00

11. But in all cases of summary P™«««f
"^ ''*^»" ™° ^

h^
tice and wherein no higher penalty than $20 can be

impo--:, ...» lee for the conviction is • • • • • •

12 For cop^ of any paper connected with any trial per
^ ^^

13. r^^'SlM-M^en demanded to be;m«de out

^ ^^

atfms'l2 andl3to be only' chargeable' when there i.

a conviction.)

(Constable's Fees under Ontario laws: R.S.O. ch. 101.)

1. Arrest of each individual upon a warrant •»1-^

2 Serving summons or subp<Ena •
• ' '

'

3. Mileage to serve summons, subpoena or warrant, per
^ ^^

4
Crwhrslrvicec.nnoVbeeflec.*d:uponproof of

^ ^^

5
^,S'Sp"so„ertogaoi:exclusiv,Wdisba«o.

meZnece»irily expended in the prisoner's convey-
^^^

6. Eetu™^gwith prisoner after' arrest^lconvey^ice or

railway fare for prisoner only. „ , j v

On yTeasonable disbursements to be allowed and pub-

lie conveyance to be used when available.

7 Attending iustices on trials, etc., tor each day nece^
^ ^

sarily emoloyed in one or more oases •

K Servinq distress warrant and returning »a.-.e 1^
17 Advctising under distress warrant • • •

.

•

18 TrJv ling to make distress or to search or good, to

'' mX distress if no goods found per mde («"«

^f
^ ° "

--p=rro.:!2rrhTrrrrv»
20 C.t« sale and com™i«ion and delivery of goods.

5c. on the $ of the net proceeds. ^^
21. Executing search warrant
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(WitnesBea' Fees, in caaes cnder Ontario law«.)

E.S.O. ch. 95, sec. 4.

Each day's attendance Sieforti the jnatice to give evidence,
where the distance trsvelied does not exceed ten miles.*0 50

Mileage, over ten miles travelleo' o.lO

Note.

The above tariffs apply only to cases of Sammary Convic-
tions under Part XV. (sees 705 et. seg.,) of the Cr. Code, for
breaches of Ontario laws, anj not to cases of indictable offencea

.
li
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ALPHABETICAL

STifOFSU OB List or OrriNCCS which abe the Subject of Sukuabt
CONVICTIOJIS BY JuBTlCCti OF THE PEACE.

One Juatict ha» Avtkority to Convict for any of the Following Offtncea,

Except Thote Where a Note is Made at the End of the State-

ment of the Offence Thit Two Justices are Required.

A magislratf litis thr itutliniil!/ uf tiro jiislii-eH.

Abandoned Mine.
Seglect to Guard. Hee Ni-glect.

AdTertiiementt or CiicaUri Like Bank Notei, Uiing.

Code 551.

Two justicea required.

Atttomobilei.

See Motor Vthicles.

Agricultaral Society Exhibitions.

Ont. St. 1906, ch. 16. sees. 26, 29.

.\jfpointmont of coimtablea by a juntice of the peace on the request ot

the Society; and the powers of such constables and of Provincial constables

at exhibitions are provided for in this statute.

Offences Against this Statute.

Obstructing Officers: Sec. 27.

AM., ,it . on , did unlawfully and wilfully hinder

lor obstruct ) CD., an ollicer of the Agricultural Society in the

execution of his duty as such (or Kai" admission to the ground of the

said society contrary to the rules of the said society).

Entering Horse in Wrong Class or by False Name: R.S.O. ch. 254.

A.B.. at , on , did on the dw of >

.,t . unlawfully enter for competition for u purse offered by the

Asrricultural Society at its exhibition where the contest was to

be decided by speed a horse in a class diiFerent to that to which the said

horse properly belonged by the rule of the said society in reference to the

said contest. , „ .„-„*„,
Oambling Devices, etc., at: Sec. 28; Ont. Stat. 1898, ch. 31.

Algonqtiin Park Act, Offencea Undai.
R.S.O. ch. 40.

Vsinft Firearms in Park: Sees. 8-16, 22.

Fiithing in Without a License: Sec. fl(2|-10, 22.

Or with Net, Trap, Spear or Night Line.

Cutting Wood or Timber on: Sec. 13.

Sale of Liquor In: Sec. 15.

Anatomy Act, Off«nc«a Under.
R.S.O. ch. 177; Ont. Stat. 189'J, ch. 11, sec. 37.

Animal, Selling Diieued.
R.S.C. ch. 75, leo. S6.

A.B., on , at , did unlawfully mU {or dispoae of)

to CD. (or offer, or expose for sale, or attempt to dispose of) • • • •

an animal, to wit, a heifer (or aa the case may he) infect«d with or
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Sm al»o fwc.. 35.40 HH (o other offences.
Also Mee It.-S.C. eh. 7fi, wcs. .1*!-40 48
Two ju.tic« of th» ptoca raquirad.
Sm alio offence o( Mlling tbinga un«t for food, under "Pood."

Aainull, OiHued.
R.S.O. eh. 273.
Thlfolkneing ore tkeproccding, to ht take i« l»e order her, givenPolice iy Anyone to Juttice: Six. 2{l)

"c.e jjien.

d«Mr.4.nj i() now in the possession of CD., of the of
""'"°''

?o »v°'^.^ffi,:5 ' fr','" IT"'''" r*''"
'"'""•' "» " 4i«ased, Ih.t is'10 say, IS affected with glanders or farcy.

Dated at this 190
To Q.H., Eso., J.P. A.B.

iAadrena) of
A'otice by Jmtice to Veterinary: Sec. 2{1)
Hnving been notilie,! in writing by A.B., of' that » hor.. i„,«»«• an,mal, de^wibing i.) now in the poMession of C D of the01

,
and which is now at (elate ahere the animal is) is diseased'

tute in'^S'^'aTf'
^°" '° ""^' ""' •'" ""'""' " '^""^ byT rta'.

To K.F.. Veterinary Surgeon.
{Addreae.)

„ . , .
<'.H., Justice of the Peace County

Keport to Justice by r. S.: Sec. 3.

-"uui./

I beg to notify and report to you that having this day insnci-tedpursuant to your d.rections a horse (or o(»«r animaf, dcmSiai i "Tn thepossession or charge of CD. of the
, of , I find thit thesaid animal is diseased that is to say, is affected by glanders or far"'.iwieQ at this 190

°'^- &r™'l ^''- Veterinary Surgeon.

ifotice by Veterinary to Person in Charge of Animal: Sec. 3

ttnS'"^ ^k'XL-IS^J^K^rr^Jcy'"^ '-* "" •""' " '"-"'
Dated at this 190 .

To CD., of (re«de»cel Signed K.F.. Veterinary

y«(i«'. Order T*.rr„„.
''""^" '"^"""'l

To T.J., a oonitable of the comity of
Whereas I was on the dav of ion ^,,t^ «„.,« a

under the statute in that behalf that 'a horse (or otTr »'„iSj "Ji t»
ni^KZ^f t'Vf"^ ".^ ^"'''^ ""• "'""<'«"' <" 'arey: and "did thereUMn not fy ET.. n veterinarian, to inspect the said animal and the ,a?d

«...J?k "• "'ft'' .""^'"^ '° "'" "<" 'i'tain the aid animal and tocause the same to be kept in some place where it will notVTought into
i .1

! .i
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wntnet with or b. in danger of trantmitting tht lald diMM. to oth.r

•nimili until the wm has been determined by the court.

"•'«'•' '"• ""
O.H., . jurtic. of the peace in

and for the county of

guminoiu 10 Per«o» •« C»«r>« of Animol: Sec. 6.

pj^« of OnUrio.
|

To CD. of

'^""'J^heJea. it appJr. b, the report thi. day mad. to "• « J"'""
"'^JiJ

peace in and for the county of , by .a veterinarian that

ihoree (or .(ole .<>»o« unimol) now In your po.MMlon or charge ie

dieeaMd, that ie to aay, ia affected with glanders or farcy.

TheW are therefo™ to command you in Hi. Majeaty'. name to be and

appear before G.H. and L.M., two of ftl.Maie.ty'. )u.tic« of the p»« iu

aSSfor the county of , or .uoh other ju.t>ce. a. .'l"'" 'h«°
Jj

there at the In the of in the county

of OB the day of • A.D. 190 ,
at

"cloclt in the

'

noon to .hew caUK why the mid animal .hould not

be destroyed. Herein fail not. -
Given under my hand and seal thi« day ot ,

A u.

1«0 , at , in the county aforeaaid.
^^

Justice of the peace in and for

the county of

The caae will then proceed before two Juatice. aa in summary convic-

tion case. a. described a„le p. 348; and upon "the evidence ol oneor

more competent veterinarian." (.ec. 91 that the »nimal i. diMa«|d a, atove

mentioned and other evidence taken in the usual way the following order i.

to he made:

—

Obdeb fob Debt^uction or Animal.

Canada.
Province of Ontario.

°°°^Z °l r.m.mb.;cd that on the day of » notice was

given hv A.B. to G.H.. a justice of the peace for the county of .

that a horse (or stof. i»io( onimol) then in the po.se».ion of CD., of
*

^ th, Buia of wa. di«eaiied and

.ifected with Blander, or' farcy; and thereupon 'he'''"'*'", did duly direct

E.P., a veterinarian to inspect Mid animal and aflenvard. on tl*

div of . IBO , the said E.F. duly reported to the faid G.H in

J^ting that Mid animal was so diseased: whereupon the said O.a duly

JHuiSl summon, to the said CD. a. .«juired by fe etatute in that bjhalf

:

And "- °»
*i'rt?e7'.forcrid°Utr before tli? ile^igned.' two oi

^ Kauris? matSr- ^..^x^it':^. T^^^r^
^dm^of . a competent veterinarian (or veterinarian, .f mors »*an

S«)That the »aid animal «, in the po..es.ion of CD. as aforesaid is

diKased and affected with glanders or farcy.

We do order and adjudge that within twentyfour hours from this time,

to wit from the hour of o'clock noon of thi. present day.

rtesaidS.* all kill and bury (or hum) or cause to be killed and buried

(or burned) the said animal.
.. ^ ^u -j nn a^ ™« « ^^,t,

And we do further order and adjudge that the »";d JK- d" W '» *?
said A.B. the sum of for his costs in this behalf. And in default
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of the void CD, killing and burying (or burning) tbe said animal or caua-
log the Mine to be f>o killed and buried {or burned) within the time afore-
laid we do further order and adjudge that the uid CD. for hi« aaid default
hall forfeit and pay the sum of , to be paid and applied
according to law. And if the said several sums of money or either of^theu
ii not paid on or before the day of , we do order and adjudge
that the same be levied by ili-trew {then proortd aa in Form 31 in tht
Oruntnal Codt).

G.H. (Seal)
L.M. ( Seal

)

Justices of the peace in and for
the said county of

Ao means are provided in the Act under conaideration for enforcing
the payment of the penalty ; but it is provided by R.S.O. ch. 90, sec. 2 ( 3 ),
that the means for enforcement of payment of penalties under the Criminal
Code shall be adopted. Thew are provided by section 739 of the Criminal
Code.

The order in regard to costs is also authorized by R.S.O. ch. 90, sec.
4(1) (3).

If the animal in not killed and buried as ordered a warrant of diatresi for
the fine will be issued and if not sufficient distress is found it will be followed
by a warrant of commitment for the period ordered unless the animal is
sooner disposed of as directed.

The forms of distress and commitment, Forma 40 and 44 in the Crimi-
nal Code may be used, making necessary chanfies.

If a fine is levied it (joes to the raunit-pality: Sec. 8(1).
The justices may give the veterinary or veterinaries acting in the

matter an order on the treasurer of the municipality for witness fees and
remuneration not exceeding four dollars for each day the veterinary was
engaged in making inspection and report and in attendance at court:

FOBM or ObDEB on TBEAStlBeB.
To the treasurer of the town {or as the oaae may be) of pay

to E.P. the sum of dollars for his witness fees and other remunera-
tion for hia services in inspecting, reporting and attending court to give
evidence in the case of A.B. against C.D. for having in his possession ananimal anecteil with glander« •••r farcv

Dated
, 10 .

G.H. (Seall
L.M. (Seal)
Justices of the peace for

..,,.,, the county of
Add to the veterinarians fees the cost of horse hire or other travelllnff«p«nw« if such was necessary in travelling to inspect the animal and in

attending court.

Bee also Dom. Stat. R.S.C. ch. 75.

See Cruelty to Animals.Cruelty to or Abuning: Code 542.
Two Justices required.
In Transit on Railways, etc., not Unloadintj for Rest. Food, etc- Code

S44.

Animal, Heglect to Bnry Dead Animal.
See Public Health Act, also Municipal By-law.

Apprenticn and Hlnorti Offences by or Anlnst
R.S.O. ch. 161.

I > m
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AtekitKt, Puctiiiit Wittnt Aitksritr.

R.S.O. ch. 181.

(SimiUr form to that under "Mullcliw. )

AitielH of tba Pmm.

An/ i»r».ii belli threaUned with permn.! violence to hiineell or hli

wile or child, or with Injury to hli property, may lay an inlormation before
"

'.tiee in the Form 49 to the Criminol Code, and the juatlt. may eum-

mon or iaiue a warrant to arrent the deleniUint to nnawer to the complaint.

The proceeding, are to be the tame an in the cane ol any other e"arge

laid againet an olTender; wit-eMee may be eummoned and exmmned and the

partlM heard and the matter dealt with in the manner preecribed in Chan-

ter XIII. ^ iind if the iuntice is .ati«flecl that the mmploinant hB« reasonable

BTOund. for hii fear., he may make an order that the defendant entM' into

a bond with one or more auretie. to he of liood l»havionr and keep the

peace. See the form of recogniiance. 49 in the Criminal Code.

If the defendant doe. not furnl.h .eriirily a. ordered the justice may

issue a warrant committinR the defendant to BOol :
Form .W in the Criminal

'under the Urst clause of Code 748. a justice before whom a person la

convicted of the class of offences there mentioned, may without any In-

formation or complaint of threats, and In addition to or In lieu of punish-

ment for the olTence of which he has been convlcteil, make an order that

the defendant furnish sec.-itles to keep the peace and enter Into the

reeoftnizance above mention.) -nd in default may commit him to piol as

above stated.
flee also 'intp p. .IfiO.

Aiuolt.
Common: Code 290, 291.

A.B.. at .on . did unlawfully assault (or I

of afntaalt ond battery, assault and beat) CD.
r-nrcosonoiife rhnitiKment of Winor: Code (B. 290. 291.

A.B.. at .on . did unlawfully assault, beat and Ill-

use C.T>.

AiUtdt on WoTkmtn.
Code 501. See Workmen.
Two justlcei required.

AlMmbly. ITilUwfiil.

See Riotous .\ctB.

Buk Wote, Piintinj Cirmlira, etc., to Imitate.

Ab' at'' on . did unlnwfnllv enirrave (or print or

make, or' execute, or circulate, or use. stoliis *o,rl n certain business card

(or notice, or placard, or circular, or hand hill, or adTertlaement) in the

likeness or similitude of a bank note of the bank (or of a share,

or debenture of the bank, or a debenture of the government of

1.

Two justices required.

Bawdy Honse. Freqnentinc-

See Disorderly House.

I the raae
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B«tb<ny Shnib, PUatiai, ttc.
Ont St IBOO, ch, 48, 190-2, ch. 38. «o. 1.

un,«i„ii/e„H.v..., tk°.".h,„b k„owr..";K;u4*:Li.r
""• " "^

Bm.
»«">»» Bee, inlh Foul Brood: R.S.O. ch 28.1 «, 1On,,,,.., ,0 oUe ,V„„™ „^ Foul flrooi, R slo^'ch :«.1 „.c 10

B<t|lB(.

Codo 238 (d). See Vagrancy.

Btttiag.

«e. Gambling in Li.t o( Indlct.bl. Offenc«. Alio Oaming Hou«.
BUllul Bmiu.

V.licemett. See R.S.O. ch.'247.
«iiior., Admitting to: R.S.O. ch. 247.

SSfei^riiP-s'r^^SSSS

under tL ng^ of ?i,t«en jear. ' """ "" '»"' '^°- »»« ><>'

Birda, InHctiTorani, Protection of

peri,'^™ii„r/ii;rc;'"n':s
""""' "^ "^ ""'" '^""' "•»'"'" " "'m

'""R":s^"ji;''4f,ec^"ir2'»°
""*"« ^"=--

birth within tljirtv day. from the date'i'f "he 1 id L"-"'"'
'" "''"'' "'""

or „s rJE 'z^^^iJrsr^'T^r'r?',^ '- -
report: Sec. 28; or other offencea

: i«. 30).
" ^ "'"'™™t« in

Breach of the Peace.
See Articles of the Pftice; Riotous Acta, etc.

Batter and Cheese, Fraadi in Sale of
R.S.O. ch. 25-

25—MAU. MAN.
-ly. if

,4i

5p



386 BU»1U«T COKVICTKMI CUMB.

Br-Uwi, Ifulelp*!, IruehM of.

Con. Municlpul Act, 1903. . h. 1».
. „ . . , ,n. .^ ..ul

o1 n>unl« p.1 by-Uw. p.~«l und.. It, .icpt th.1 »h.r. '"-"I ^ ' f°''~

LgUtrairlor th. m^icl|»lity « ii»ti" I"" »" •uthority without th.

mUlttrftte'B Mquwtt Sec*. 478, 706. ^ i * ji .«„. Kif

^All pan.ltl» »re ..forced by dlrtrw., or 11 «> •ufflcl.nt dl.«r»., by

Imptiaoiraunt: Sm«. 708, 70«.

Form of coiiTlctloii in given In MCtlon 707.
.

Fin™ are to be dUpowd o( in th. way provided by loctlon .09.

Cund Oooli Act, 0(«c« Afllut.

R.S.C. eh. 134.

C«tU» in Ttaniit, Hot Unlo«d>B| for Hell, Fo«* ud Want.

Code 944, 949.

CbMW and Bnttei.
, „ „ „ . „.,

fro.,/ ,.. .Manu/»c(i.rc of: RfO ch. 2M.

i«e» Tolien, H'il»o»( AoliCT: Bee. «.

Jteepinj Back Part of the yilk.Withmiyolict: Sec. 7.

Bufplying Tainted mik to Facloria: Sec. 8.

PoBM OF Chamb Usdeh Sbctioiis 6, 7, 08 8-

AB at on , did unlawfully .upplydeterioratoi

•„ ; flu™ Olll'n tothe cb"*" (or butter) factoly with-

iSSi:r^'?«^-- --'!^ ^^.anufacJu^rS

'"'Temmy^ifto'Ko one half to -mplalnant and one half to the factory:

Sec. in.
. ,

Two juflticea required.

CluW»«n. „ ^ . J ,
Employing in Factonet. See Factories Act.

Employing in «*op«. See Shopi Regulation!.

Segleeling: R.S.O. ch. 259.

C»iM ftnmijrolion: R.S.O. ch. 262. ««« also under Minors.

See "Juvenile Offenders" poet.

Coin.
Wferinj Delaced: Cod. 9f!».

^^ „„,.„,„„, „„„ a certain coin

which had theretofore 'been unlawfully defaced by havinif stamped thereon

certain names or words, to wit (sloie <»< icords).

Two justices required. „.!„„
The consent of the Attorney-General is necessary before prosMution:

Code 698. „ ^ __,
Uttering Unevrrent: Code 5«7. „ . „.
Making or Zmporlinj Vnourrent Copper Coin: Code 594.

Cock-pit, Keeping.

A t
*

'on A.B. did unlawfullv keep (or allowed to he kept)

a cockpit on premises belonging to (or occupied by) him (deecrihe «<here).

Two justices required.
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Code 542 (oT

38T

" -xrc^-°L"?j -- " " '*'-"Vii"
•"'-"" --"•-

Two JiutioM r«]uirad.

Cndtr to Aalmali.

Code S42(a).

unneoi«ri]» beutTir l.in,l „,'m?' ''i''
""'"'""r. wentonly, rnielly, end

<Mcritiii; it).
""''"• """••'•'" oofj. or 0"» dnniMlic imimal,

MTfcii .. 1 i
**** 8-*2(6).

*-ff i^o,d d,«^M,,«;,. ,^;;;";/,: r»;X ° '" "'"'"''• '^'°"'-

Two Juiticee requirnl "

Conitable, Ot>itnic<in|, «tc.

Code 1110.

ob.trarti' C.i) who m/th- .„! .I.'
"'' ""'""''illy '"'•t (or wiKullr

Thu offence i> either indictable or may be tried b.r two juitice..

ContagjoM Diieawt.
Ot ioimnlt. See Animals.
Public Health Act: R.S.O. ch. 248.

Cnllan of Sawlon.
See Sawlog Cullera.

Daauge to Property.
See Wilful InjnriM.

DMitiat, Practiiing Witliout Licoiat
R.S.O. ch. 178, sees. 20, 27. See Form under ••Medicine."

SoHrtion of Wife.
RS.q. ch. 167. «ee Huiband and Wife.

Deaertion, Peraulini Soldier or Seamait to; Cole It.

^|d|js^^i/,:;3Hssfts

i

r*



388 SUMMABY CONVICTION CASES.

Thi, offenc. i. dther indictobl. or trtabl. .umm«Uy Ufor. two

jiiaticeB.

Diioxderly Conduct or Vagrucy.
See Vagrancy.

iTlV " *"""- """ ^d SwMly p..y (or look on wH,.

anothefperson wm pl.jiog) in a common gam.ng hoa« at (J..m6.

locality).

LTfiXTr. ^«P^ o;. ™ L^. oM..i«.o*'« Off«.e„.

06.,n«.i,» Po.i« From ^••"""^- ."jf^SMly''prevent CD. (or

authorized to enter the name. „^|.,
or Code 230(c). „*,.n„

Bt a bolt (or chain, or o*»er oonlri»o.fo«, t(o(i«!; •< did
'"••J™"^

eonrtable ""^e «^'* »^nty^?i.e<l to enter the ^d hon.e (or room).

Two juaticee arc required to try the above cases.

Dirturbing PnWic Mctin, or any Aa«mbUg. of Person. Met for any

Moral, Social, or BeneTolmt Pnrpoae.

K \°R >t on , did unlawfully di.turb or in-

. ™t „ dimnlet an aaKiiiblaie of persons then met toijether at m.me

^B^y??^t rjTtr^rntTn^.e^^.^o«

iuce^rch m™ ing a. to di.turb the order or the solemnity of the ..id

meeting), then and there belnfr so held.

Doga, HecoTering Damagea from Ovmer of Dog Which ha. Worried ShMp.

B.S.O. ch. 271, .«=. 15
^^^ ^^^ ^^^^ ^, ^ certain sheep or

^"•rcI-rthrarito^TCrVdr own«^ V di-erent per«>ns the

'"'"?nTpya7^!:X'tL«n|o'nrlP the sheep wss Mlled or

wher, the owner of
'J' ''°S^^^i,^,"i/^' ,l„t to the clerk of that court.
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Making Falte StalemenI to Anettor ty Owner of Doa: Sec 4Ju»tire» are to make returns ot convictions to the clerk of the municipality beeide, the mtul return to the clerk of the peace

DriTing Furiouily,

*"
^™L,'°,1,"°'''°^°''*v"'J

'^'"'^ " gmerally a municipal bylawagainst this, under which a gummaiy conviction con be made
Dmgjiit, Pracliiini ai Without Diplonu,

See Pharmacy.

Dniok and Diaorderly,

Code 238(f). Also aee Municipal By-law.

""'SnTsJ'fsTcl'^! 2?."=' '""'"" ''"''°"" "'""""'•

Factories Act, Ootario.

pi'^Z:^."^!^','/
«?•"='. 230; Ont. Stat. 1901, ch. 33 j 1902, ch 36Amptoyinj ChtUren in Facloriee: Sees 3 5

.ImitarVrm"
°"'°'*' "" "" """""' '"''''°» °' *« "»'= ^'^ ^"'i u«=

Two justices required: Sec. 46.
For provisions as to description of offence see section 47(2-5)The inforn.at.on must be laid within two montha, Sec 47.Fine 13 to be paid to the factoriea inspector.

"=>-"•

Fire Eacapc.
Botelkeeper, »ol Prouidins: R.S.O. ch. 264

i^see. 1? tprietor)' °? an hotel L^IV'" '"
'.'S"e',cS /w°;«toreys in height did not erect or cause to be erected and maSi 1?least one permanent outside stairway or ladder from the seXllaStom

^ .2t?on''2°'oVtt I'ct tri ' p"*"' ": "%''."'' »"-• -"^"'P""" '4" "«^

.L%her Eike Buildings
"" P'^'-fo" of Accidents by Fire inltotels

Keeping a proper rope in each bedroom is sulScient- Sec 3(21 . or th.

St 19oTchl'4r°
"' "''' ""''"' """> "'- =-I»." '-riSin Ont"

Foclory Oiraer, y<,( Proriditiy: Ont. Stat. 1902, ch. 36.

Fire.

'"'';fS«?::s'.''^'so'"'h""26?""'""
'^"-""'^ »" '»« "-

""
clTrif""si?

7"°'"*' "''""' ''''"• '"''" ^'*"' '"^- '^•'»" ''•>•

Engine Driver on Raitm,, not Seeing that Bn„ine Provided With Pro

Prosecutions must be within three months: Sec. 12.
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Fin AlBt, IHKb<l|iii( • M to IMltllk.

.m. in k .treet (or highway) wnntonly dUturb the peace and quietol the

inZte. ol the dwellinihoie of CD, situated near the .aid .treet (or

"^SJ'iJw municipal by-law. .«aiut diKharging flre-ann. on the public

.treet..

nilietin Act.

Ont. St. 1800, ch. ISO. „. i- , o_, os

^Tir "• '""'Sr^ ** " Sf-SawMy S.r%n or p...

over tiielMd described' in, and the .ubject ol a fl.hing leaM in favour of

cS taU (d.r.°Ji l». too-Wy treepoi.*! o») without the pemii«lon of

''' ijii^-fw'i^r A?Fir*"^fs»«. of A,o^

Se,U^^ tTuZe Ntb, 0. Direoled ty FMiog
""tT'T imT Jh^M

eight Hour*- yotice: Sec. 34, amended by Act ol 1901, ch. 87,

BUpJiS/or rroneporlinj 0«( of iVo«ince Salmon rrml, late Trout

T H'»i(« ReZweipM"* 1«« T»on Tioo Po«n<f»: Sec. 30.

Tnmiporlmg Ont of ProninM PieJi CaujM in Prortnouil Woler. Out of

SeOMn: Sec. 40. .

Catching Sturgeon mt»o»l lioenTC: Ont. St. inol, >ec. 14.

CaloWn? Jfor. Hon T«,elm Sou or l-oc"'!/ P««=";el »' ^'^""''^
nonce in One Da« 6v 4njK»s; Ont. St. 1900, ch. SO, mc 46.

CatoWnj iJ^ <»<•»W SP"'*'-* Tro«. or Hore *»«» Fifteen Po»«<i.

CatcMnfspSied'rrout Between Sept. let and 1/ay let, /nd«i«e:

Wot »?i«~W to t*e Water Bom Leu Than Tenlneheeor SP«fJ!<^

IVont Leu Than Si» /nc»M, or HMkinonje Leee T»on BijMeen

!fonr^"nt"To«ISt or So'mmir rieilor OatcHnj More T*an Ten iale

Colc»"o"iolte Trout or WWte/!»li finder Tico Pound. t7.JreMed or

One and Three-quartera Povnde Dreseed, or Bturgeone Leee iftan

Ten Pounds Dreeeed: Sec. .TO. - .. , w.'<>«,« p«.
Pi,Hn? /n tale !fepijon, Bii>er Wepijon or TrtSutanee Wi(»ouf Per-

mit: Sec. 51.

Penalties under above Act: Sec. 53. Tn default of immediate pay-

ment imprisonment, not distress. ^,.0 rft/l» !]<;.„..»
Information most be laid within three months: Sec. 59(1). Tme. are

to he paid one-hall to the prosecutor and one-hall to the Bshenee com-

missioner: Sec. 64, 66. , „ r, ^ ,. ,=
The lollowinR ere olTenoos under R.S.r. ch. 45:—
OotcAino Broot Trout Betuipen Sept. lath o».l -Iim. l»t: See. 24(d).

CatcMno Salmon Trout Belioeen Oet. Ut and Dee. 1st.: Sec Z4(c).

ColcHini; or ffaeia? WhilefUh Between the First and Tenrt Woo. In-

elustre: Sec. 31(a).

TTot Providing Fieh-waye: Sec. 46.
_,. - .

For other offences under this Act see sections 71-0.'!. The nne under

the above Dominion Statute is to be paid one-hall to the prosecutor and

one-hall to the Crown: Sec. 104.
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roo4.

See Canned Oood> Act.

«M8. 108, 109; nee. 11 of by-Uw at the end of above statute.

Two justices are required to try this ease
See, also Health La»s, poll; also Animal, Selling Diseased, ante.

Foteit, WUfnl Injury to Dominion ForMt Swrre or Park
R.S.C. ch. 55, sec. 225.
Two justices required.

Fniit, Marking and Fraud in Sale of.

R.S.C. ch. 85 i E.S.O. ch. 253.

Game Protection Lawi.
One^^e. A^i^^^. out. Stat. ,900,^ch. 4., amended by Stats. 1902. ch.

*°"'^';1';29(m""^'''
*""""" ^*"^'

"
'^'"" ""'• s"'- 1««».

?r't'^.i;0»'«Ho,did7unIa„,ullyhS;t«r.:?^Vm^^^^^^^^

XM£L5crSr:.„-ei%TeaSor-°?£ES

"°4£"^ki'° r^'"' "-^ "' 0nta''rj;'SitVrS;i.?„7A''cf"''
""

^""s^^ sS
''°°"' "" ^"""^ "°°" "^ "^""'"^ '''^"- 0"» rear OW:

'^'"*Sv?%''"
"'';''"J" ImmedMely After Comi„„ Therefrom (i,

^'"fee?rt.'^rsSrj.„°r ^°% ^-*' - ^»-» '^p*.< ».
t7«tnff Poison: Seo 10

fftretf ffunfer*: Sec. 12.
Destroying or Having Game Birds' Eaqg- Sec H
'^"'X^e^eT'Se^^^U.""^

""'"' """'' ^ °'-"'«'«'' ^"^ ««".
Tretfaet Wkile Bmting: Sec. 20.

! M

.. |.

1 L'«:
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Fnilure (o Product lAcenae on Demand tv »'W ''"'°.";-^f-„"l^.'s.c
Baling Wild Oetse or Smana Between HI M«y <")iiJ lo<» Sep'-- »«=•

H«n?i'4°O"0H or Water Fowl Beli.-ee» ir,lk Dae. and Ut Sept. Fol-

lowing: Sec. 4(4il).

/'cnaities and Appliaation of Same. Sec. 29.
c-w. •»! (fti

fenoitics are Unforceahle by Impnmnmenl (not 0.»(res») : Sec. 31(0).

Prosecutions J/ust he Within 3 3/onHu; Sec 31.

Parties C/iarjed not (o le To*en Before a Justice 3Jore rftun 10 Uiles

/itstanf. f-'J'.-ejit as Wfotr'i: Sec. 31(2).
, t o .-

TAe Form of Ckarje to lie Brawn up in Ike Word, of '»« S?"'°»

VioteteJ: Sec 31(3); Oicinj Home or Descnphon of Offender

WitA Time, Place and Ciroumatanee of Offence.

One justice or s«me warden has jurisdiction in
"''ji^'^f,

""»", ...^
Bunting Snipe. Rail, Plover, or Wadera Between ISIh Dec. and Lit*

8evt. folloioing: Sec. 4(4e).

Hunting iluakrala Between 1st Hay and 1st Joni/. FoUoio.,ig: Sec.

SJoo'lins ' "•"Ifcrot, or Breaking Muakrat House Durinj April;

Sec. 5(3).
As to exceptions see above section.

7i:tnting on Sunday: Sec. 6. „ ^ o* * j o™-
nr nj Possessed of (fame in Close SeoSon, EicepI at Stated: Sec.

, ;jin.a or Bujinj Same Wi;»ou( a license, Bicept aa Stated:

Hotel or Beetaurant Supplying Oame at Meala for Pay During Close

Seaaon: Sec, 15(3). ,, j , ..i- o *
Exporting Oame in Close Seoson, B»cep< as Proinded in (»is Section;

Hunfiii.o Bcnner or Otter Before 1st IfOD., 1910; Sec. 5(1); al

amended in 1905.

Hunttna in Rondeau Park: Bee, 17, « , ,

Buntinq Orouae, Parlridae. Woodcock. Black or Orey Squirrels, or

Barea Between 15t* Deo. and lst» Sept. Following: Sec. 4(4a).

Hunting Quoil or Wild Turkiea Between 1st Dec. and 1st You. of Fol-

lowin.a Year: Stat, of 1902. ch. 39, sec. 2(b).
or

Banting Moose. Caribou. Sout» of Jfain Line of C.P.R., Between

Mallawa and Hanitoba. Between lUtk Xov. and Isf Yon. Follow-

inp; or Yortii of Above Limit Between I5th Jtov. and 16tfc Oct.

Following: Stat, of 1904, ch. 28, «-J. 1(2).

Hunting Caperealaie Prior to 15th Sep., 1909; Sec, 2,

Carrying Gun in Tamagamie Foreat Reserve in Cloae Season: Stat, of

1905, ch. 33, sec. 4. „. . „ j
Common Carriers Having or Tranaporttng Oame WitAoul Coupon and

Affidavit Attached, After Cloae Seaaon: Stat, of 1900, amended in

1905. ch. 33, sec. 5(1),

Oamini House, looWiB on or Playinj in,

^B at , on , did unlawfully play (or look on while

certain persons unknown were playing) in a certain common gaming house

at (desortftinj? wfcere).

Two justices required.

Garden, Destroyini,

See Wilful Damage,
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HmIHi Act, OSencM Agtisit

Set Public Health Act: S.S.O. ch. 248.
Honei, Olandered.

St. ,Zlt ^ii^i^-- ,t Jj^e^r'^t^nrur;™!^ ^"-
Highway.

it€eti«g Him to /«. Sec Uli "'"" '" ^"""^ '""«'"
Or o ^Hou, /.er,„„ „„ fljq,/,°- /J J,^ s« 1(»,

4...'i.r to pX:S 3
"" ""' "" «"'PP"'!' »»<' ^..islm,

„ /»*«.„» Lan,uao"^^s ®*°""''» ""• P""!) Blasphemous or

flrituns of Trmlion or Portabl^l^L \i J ""«»»• Sees. 8, 10.

^°"So"c?.???'
°'«'«°° '^ H-*"^ order "for M.int..„ce.

.bI.t®„;L!^rh7,'tirXfr'b'^ tyScr l,„,b.„d C.D.. „h„ being

.0 to do and b„ de.";L b^Af'thr ""'""""' «'°«'i ""'I "ilSe?

.„«ii , • "" o- about the j.^ „, °' '> the county of
applie. for an order that the said CD .h.ll ™. . J '"'' "" "iJ A.B.her support and that of her family ™ '° " " ™l<'v «um fo^Two jiuticea required.

in «'/-«TuetV,5Sy'','Ce'd°' '™' "^'-^ »- ^-ribed

««! sr N4.«rto%''„tn^rs;"' -' «" »^ -„it.e„t.

'"•'c^SHl^-ri^fecr'"-

'""Si'el'or""'
'«""»"«..

A.B., at
, on hi.....

manager or person in chanre) of a th™»rf J„ ""'' ""^ ""e lewee (or
.

bouse ,it„,t,j i„ ^^^
^.^'g^l a theatre t-own a. the „p;„•How to be presented, or allow to 1« »iyc„, ,,,'

1'.'' ""'""'"Hy give (or
decent, or obscene

I play or concert „, „. therein an immoral (or in.
NoTE._This o(r?n» m^vT i^JmISc™""™-.'?' «l"™"«ation °

tried summarily by one justice
""" " '"J'-'table, „r it may be

Indecent Act.
Code 205(a).

«nce^o?on",'or more pir".?.. did an inSSleTt'H'c^Sc^-JJ'^'i;,!".,'^' P-

1 'I

•.,

r
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th. »!». being . pl«. to which th. public h.»e (or «• p.nnltt«l to h.«)

*°™'-
or 206(1).

• Intending thereby to insult or offend CD.

Two jutticee leijuired.

Indian Act.

Jf/elS;. 'if%u,S^fo^Uit!i- Tr«. or «.,««. «• /««« i'«-«^

;n,,i«^;/«.i".). Tre«p«..i.r, o,A.o,^r', La^ an„ C«»i«!, rr«, or

Bmuictn; Stone, Soil, e«o.! Sec. 128.
. ..„. -, ,,,

Bu!,i«j or ASi.irinj a Pr*""! *"^'°,S^1M uo' Ul

g^sj^i^'^^-^' "^ '•"" -"-•

InUsd Serenne Act. Bnncha of.

B^r?^^!^ or tohM»» or oig.r mnnnl^turer not k.q.ing li«n.e

poited up; Sec. M.
Two juitiees: Sec. 132(b).

Inune and Dangerous Penon.

Ont. St 1«0«, ch. 60 ^^^^^ t^ b. .t , ™
fouJiZthe oMie eloOrt'; "on* /or™. «nll be t«.mv,M hy He olert of

tA< peoM.

"AMcment S!,.«rm": R.S.O. ch. 24, «^«1. "•

CllfTinno on BiMincM Willonf a twenJe: Sec. 68-68.

Limit of time tor prosecution, one year.

Two juBticee requited.

Inipection and Sale of SUple ConunodltMl

SI,oce.°'"uX ««tion. 36, 39, 4041, 102, 104, 105, 108, 304, 305, 300,

307 and 30g must be tried by two juaticee

S= u-dl'r ^ir.-S?, V,"2l5^LrfnaSe. and iuetice. .n

only hold preliminary enquiriM.

^"^oXt:,^"^ P-T'on V^ 16 Fcjr. 016; or From Any Per,„„

Belioeen Son«e( ond SunnM; Code 431.

JnTenile Offender^ W Teara Old or Undar.

rode 800-a21, 644; R.S.O. ch. 269 and 304.

TW '» 3mmiU Vnder 16 :
Code 802.
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^^Jh. preceding. .„ folly ^ „„t ,„ ^i„„, ,(„.„, __j y_^ ^^^^^

provided byZum^ H .uKi.So^'i.'t!!?' fj T;^' "*'•«*• ••
preliml..,^ enquiry ."„'i colnmit ,°r'wi°

"*" "" '""'« °"J' '"'J "

thoM mrntioned anle p l»o
SMtioiu of the Code, «nd except

right, may- be proteS , 0^1^^ '""°'^' " """ """ '>'»*'•

•part ?™m oy.VridTL'5.'l'„'di:t''Si;."e''r^ -d .ep.™tely .„d
tSat purpose: Code 644

>^"°"- ""' « «>"t«ble time, to be appointed tor

polJ3 IrZ^ZlK Irore/XS """'
V"" •* ""-' '" ">«

If it i, p„.,rble tS arrange for their LfH ' •" ' ''o" oyer 14 years old,
furnish iuffleient bail * °"' "'' '"*l""« «'«»l>«e or If they can

ticuiivr„'x ;i'^iZ.°Ttif.^r!^i„ii'z'-:?> -^v ^had p..
•!«. to the above mentioned Onlari^ rta^te. In JJ. i,""'Jl"

'^'^'- ""''
in regard to juTenile offenderi^arainst o^?.,?' !

"''* Pr»»i»lon is made
of children «L are l»inr.bUM3'?r negtt '' ""* ""° ''"' "• "'"

"**'
wZUt'u^iJ'"'-

°"*"'° " Huron,' TUdng S«a or Stone. Fron.
RS.O. ch. 270, sec". 3- 10.
Two justices required: Seca. 7 12

tran^lS "i «,e*'"c''.e?kTtlSri'rt°.''
"" "°""'°" "" P*-" ""»' ».

R-S.O. ch. ISO. (Similar form under "Medicine.")

liquor ticeue Act, OSences Qiatr
Aeyfecttns /o ^eep /.icmae Bipo.«f: R,S.O. eh 245 sec 47

li«„»fon'"'"" » "Zr "'
"•'°'S.i°[, •'"'i'

»r, •'»«-- a vessel

<»nitt«l to «,po,. the said licensiin m1 SA"h
°""" '^ '»/ '"1'l'>"My)

bar-room of his tavern or in the J? J^ I, 1 ' i"' "''"'' <" '" "i"
<»« oue mag h,)

' '° "^ l»rsaloon, or bar cabin of his vessel, a,

Sole Wmcut lAce,,,: Same statute, see 72A.B. on the dav of A n ion t

S"l.t °4,«ir.d.
'"^"""^ "'^ -" »'-" -"^»".- "I ii»n.e th^elS;

por,S°r'"p'^^vZrwh?rroLtrt1^Zy"'^'f |^"-;j;jn,»r in^r.

rl

I'M
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purp^of ..le, tarter" and truffle therein, without the li«»« therefor bj

law rwiuired.

Two iuatices required: Sees. 07, 118.
. . ^ -a

S«o WilW itoeMe, Seoor-i Offence: Same .tatute, '^•\
It "hi rrommtio i, for a .eoond offe»M, .«.er( o». of l/ie o*or,M

elated otoue, o»iJ oM the foUoamf.—
i . „i, „„ ii.«

A-d further that the «.ld A.B. wa. prevouely, to w't, on the

day of . 1» . at the of ,
before L.u. ana n.r.,

jS^til of the piac. fo'r the of ,m the eountv of

^
duly convicted of having on the day of

, 10 !
"J,

™
town lor vilUue, elc.l of ,in the county of ,

""'""'"^'y

»7d liquor without the Hcc„ . therefor required by law (or a. .». ™.

''",y;re'cZ%Tl, Z rZ^o^tZ^'A .*. a6o« .». ..CO,, coaoic.

"°"
i"wf/u.U^ ftred, except in ca«e where the offence -a. committed

in toWrfip, incorporated or police village or terr.tor.al dl.tnct: Sec. 07.

"''Sol. Under WliolMOle iiccn.. in Leu Th«« W/iolejai. gi«inli(i..:

R.S.O. ch. 245, leca. 2(4) and 61(2).

A B having a license to mU by wholesale on ,
at ,

unlaw uy did fell liquor in lee, quantity tha, five gallon, or than on.

do«n bottle, of three half pint, each, or than two dozen bottle, of three-

'°°"T;o°'iS.?i^°?^uired unle.. offence occurred in a town.hip, or incor-

porated or police village, or territorial di.triot: ^'™k"^ "l";. ^ „,
AlUming Liquor to be Cotuumed in Shop: R.S.O. ch. 24S, mc. 62.

lBrhavinga.hoplicn,eon ,
, at unlawfully drd

allow liquor wld by him (or in hi. po..e..ion), and for the .ale of which

a licenw i. required, to be consumed within hi. .hop (or within the build-

Tngrf which ii. .hop form, part, or within a building which c^^jmcate.

by an entrance with hi. .hop' by a purchaMr of .uch liquor (r^y^^\
»n not usually resident within the building of which .uch shop forms a

'"'*One iu.tice mav try the case if the offence was committed in a town-

ship, or incorporates, or police village. OtherwiM two justice, required.

/ifolciny^ijuor (o 6c Consiimeci on PremUee Under TTtoIwole Lu>en>e:

R.S.O. ch. 245, sec. 63.

A.B.. having a license by wholesale, on ,
at ' "j ,„

fully did allow liquor .old bj 'lim (or >" >"• PO"""""" '"•.
"V'V- „,

„

the sale of which such license is required to ta consumed within b'. »»«-

li°u
"

(or .ho,i. or within a building which form, part of or is appurte-

nant to or which communicate, by an entrance with a warehouse or .hop,

or premises) wherein an article to be sold (or disposed of) under such

liceiM. i. sold bv retail (or wherein there is kept a broken package of an

article for sale under such license).
. ,„„„.!,:„ „,

Two justices required unless offence was committed in a township, or

village, or territorial district. ^ ^ * an
AIIcKnno liguor (o be Drunk in W»olOToIe Shop: Same statute, sec. 80.

> B on »'
. t*'"!! then and there the purchaser of

liquor' frim CD., who '».. not licensed to sell the same to be drunk on the

premise., did unlawfully drink (or cause E.F. to drink 1 such liquor on the

premises of the said CD., where the same was sold by him to the said A.B^

iind such drinking was unlawfully with the privity and consent of the said

CD.
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'"'SO'S'leaf Liguor b, Dmnul: R.S.O. ch. US, Kc. 52.A.B„ then being a druggirt tm
, at

, did unlmwfuIlT

paou^l of more than >ii ouneei at one timej or tell Ilguor without the

[S u?uoVu<:i« A«:
"'"'°' "•'""'"' """"« "" »»•' " '•«•""<• ^

Kvtping a Diaordtrly Tavern: Sec. 81.
A.B., being the duly iicenned Iteeper of a tavern (or alehouse or beer-

vi°iir;°:r''tr:»M„'"''"/'' •°'««'"r«"'i. «"•«• .» the city ,r-to;n'"iviJlage, or to»n»hip,, „( . in the ciiuniy o( .„n in hi. iil.ltavern (it hou^) unlawfully did .anotion (or allow) gamblingVor r ol^,or disorderly conduct) in his said tavern (or house). ^ riotous,

Cipam7°
'°'""" '"''"«'• "" »» J"»«'» '"'1 "» mayor or reeve of muni-

Barbouring Police Conatabte on Duty Sec 82

.,,11
^"; i"*'""-

""""""I t" •<!ll liquor at ' '
, on unlaw.fuUy and knowingly did harbour (or entertain, or suffer to abide' and r^

!^rt°°o( thrH"""*"
C.D. a constable belonging to . p^ltoforcj. during

"^noJJJriii""*
*""'">>""« or restoring order, or executing his dutyOomprominni, or Compojndinp „ Proeecution: Sec 83

^
A.B., uaving violated a provision of the Liquor License Act on

„r ..».„„. ;
""'•"'"''y "I'd compromise (or compound, or settle, or otTcr

th. v&of """P"-"!-' »nipound or settle) the olTence with C.a,S
with thT liZ T ?^^

any complaint being made in respect thereof (orwith the view of ReltinB nd of or stopping, or of having the comnl« ntmade in rereect thereof di.mi.sed, or oe (Ae'co.e „a« be"'
"""^''-t

Bmg Concerned in Comprominnj o Pro»ec»Mo«T Sec S3

A.B., on ";"?'-Wn prosecution under the Liquor License Act, on

flon before foj iS^r'j'V''
''"' ""P*' ""'' ^^- " """•'" "< »"^1> Prn.ecu-llon before (or after) he was summoned lor aoocnre.1) a« Rii„h witn... ..

^tt'emit'^iSd'TcD" "T *""•"' ** '- """w'u";' m'^"u™°o;
to sT^r Wselyr " " '" """ P"""""""' t» »'»«"' l'i>"»olf. or

Refuting to Admit Policeman: Sec 130

|SSir^fS^-;-WtoS^rlS^
r^''or'°d,ro^^;^.^:';;;"„';.".S-,:',Tr.i;T;r^^^^^^^ «r'™ »' "•

iffftcer Kefusxng to Prosecute: Sees 129 130

and hft^'"' "
"""r

"""'
'"i """•'""'r V'P"'"' "' "•"'""' !"

CD had on "t
,
m the county of knoiving that

Two justices required.

county Of ,„r CD., police ma'^i^;^,; S" t7o
' ""•

""T t2l"""^ ''".vof .19 , „t the township of ''i'^lilS

n

(4
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omiltT, duly «>nT)«t«i J.K. of kvrlnii i»l.irlullj tept Ihnwt
I" -{• ""*•

OBt Ifci™., do herebjr d«M.r« th. uid "'l"' "fJ~"S| M.V-Jw ..^
h kwl, to wit. {deiiriie (». ••i»«), to be for<«it«l to HU MajMb', and w*

( or I) do IwrobT ord.r and iinct that A.B., Llenaa lupMtor of Of
it Iha aaid eounty. Jo tottbwlth dwtroy the laid liquor and Tniali.

Oiren under our (or mr) bande and Mala, thla day of >

A.D. 111 , at tbe of , in tbe laid county. ^^
•rO.B! rL.s!i

CJ). IL.8.1

/mMoK, yo««« ProUhHing Sale to: OnUrio BUt. H0«, ob. 47,

NOTlCTt—OlTm under .ertlon IM o« the Liquor Lioenee Act.

To EF. (and O.H., leMroI nomee man U iikIikM m one noMcel ol

tbe of , in the county o( , a perion (or per-

Mni) licenied to eell intoiioating liquor under tbe OnUrio Liquor Lieenie

I AB of (re»WeiK>« ond oooapolioa), tbe wife (or bneband. or parent,

eon, dauRbter. brother, iieter. master, (foardian or •""P'oy", »» '*? ?«^m >e) of the pereon hereinafter named, hereby notify you not to deliver

Houor to CD., of tbe of , in the countv of

bdnu a person who has the habit of drinkin(( intoiicatlnij liquor to eiceM.

Take notice that in the contrarention of thin prohibition or in cane

you aulTer or permit the laid CD. to linger of loiter in the bar-room or

Jther place upin your premiee. in which liquor is disposed Ton will incur

the penalties provided br section 12.1 of the Liquor License ,Vet

'S.t.lat thl. day of -

f^^»;„;,
This notice may be given by the license inspector: Same .Utute,

Inehriate, yotitx to: Same statute, sec. 33(31.

Nonci.—Given under section 125 of the Liquor License Act.

To CD. (name of t\e inehrialt).

I, A.B., (Home of ftrton giving notice, adding oooi»po«««) of the

of , in the ciunty of , hereby notify you that I have

this day given notice to the licenM holder, of the license district

„t
*^

(or to E.F., or to E.F. and G.H.. etc.. none of pertOM «o(./Ied).

not to deliver liquor to you, yov having tbe habit of drinking liquor to

Tkke notice that should you directly or indirectly purchase or procure,

or attempt to purchase or procure upon the premises of any of the sain

lioenae holder, (or upon the nremise. of the said E.F., etc.. naming »»e

p^^Ior Kcense l>ol£r, notified) or be found lingering or loitering in or

about the bar-room or other place in which liquor is i<'^^ .T?!™^
premises vou will incur the penalties provided by action 125 of the Liquor

iicen« ict.
(Signature.)

Note.—TAmc noiicea may lie gtcen hy mailing in rejislererf leltere:

^Mwi«.'.' IfuraiaWaj L w to, A/(er Sue* yolioe: Same statute,

sec. 33(5).
. .. ,

Th.t nn the dav of , 190 , A.B., the wife {or parent,

,(0.) of CD., a person w4o then had the habit of drinking intoxicating

liquor to excise, "duly gave notice in writing s.^ed by k«'
l»J

J"™' ^
ItV, a person then licensed to mU intoaloiting liquor, not to ddiver in-

tolteaUng liquor to the nid CD.j and within twelve month, next after



avuMxn oomncnoM ctaat. 399

Hon tor nadldatl doibmI. .iJii i. [^ i
° ? '""» "' 'P*^! rmaUi-

iK '5..'*' '°™
»r; „•?-• '» '»• •,•«' «*':-

l<ai»tinK liquor
"" °° '"'"" °' "•" (or (or the nw of C.6 ) i"

pro; are) mtoxicli„„ liq/or"^ (r™,'LoTZu r ?,""?'' *" ?"'«>.„ or
ing) in und about th' bsr-room „» .k r

""'""'"''j Hnirering or loiter-
In which li,„or w„. di,p,„':T "" '"*"""' ""™ "' Kf W"K « Pl««

E.P. at
'''"'""!' "^"or 10: Same statute, «ee. 78.

°'%L"r?^i?£r<o°Vo:rT>V r'"F"'-'^E.P., at " „„" '" * '™r'-. "•"« "tatute. see, 78(4)
peraon under the Ontario Li„u„, nL.!. T.^",,'?'" .»"''. '!'"« « licensedpmon under the Ontario Liquor LImJL Art'jiT'" ,""'', ', '"• " """""1
I»»per_eau.e aulTer (or permit) C D a ~r^ unlawfully and without
•dlje of the ».iH E.P.) m.der the aie „f^ npparently (or to the knowl-
P"l«d V bi. P««nt (or Xrdianf and not k.?" ''""•.:'"' "ot aeoom-
S* lodser or bJarder on thf7remi»« of thl ..u fV."?,""'"'

""• « '""^

f£mtr^rXlef°;;rmTher4ot'-^- - ''H,.

jmon under the Ontario Liquor Li4n5^'°4rf ?•/"'' t"""? " "«""«•
^runkennee. (or violent, or qn;mla<»nr^^ r'w ' "" ""'»"''""'' P""'"

"Z "»*," '2 1"" p'»™ oVhTp^'i.r •

"' """"'"'' "'"'i°'=«.

0«».6!.ny, Permi„i„j „„ ij„„>;,^ Premiw,, See. 76.

^:1

f^ ii«
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he b«lu than ftDd tiMra ft dulj

-*''pti:r.:J"s'o-°;.,'*J.ir;'^.r.i' ^'«- »-'"» «""" <" "«••

br bj-Uw o( th. munlcip.1 oouncll of
^ ,,,, „, jh,

IT F »t .in hii prerniM* known M the , ^"f ' P,'*"

^t >>r»I.I«<r • • without the requiiitlnn (or medlMl purpOMi

T^'^ bT'he',::;! aJI b.i„'„ p™?u«.1 by Z ve„,l™ or hi. ,,«.n,.

•Allow ..d p.n.it
.-."V""'"- t'*,lrlfoT.°-'-).'"''

''"""

The .hove form, may V^apted to .uch charge,.

lZ°,'T^^'Zf7t«:TZ:f<rrltB„>l Pi„.. t7»d.r, R,S.O. cb.

..^^^ s^^i^^^-^-rc:^ f^^:
- "-

-

K«pi„5 Tu.0 Bar., Same .tatute, «e.
65^_^ ^^ ^^^__^,,^^ ^^.^ ,,4

A,B."^t"- .
. on beta, tbea .„„ th.re the Wer o.^a

prohibited by law.
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:r4r- -- -'- /«' ^^,.». ». . .»„. s.„. i:,

I-- . pan, ,„..,„,„, n,„v :;^ss^??---- - ..
.^^^^^

'-'^ir'"''^
--'--•---" -...«-....i;,j,

Medical Prriftitinnfr n- • ^ •^nuer a

^fr^' - " - -'o"s«^rr Tors i„T-j'r

i-o All
""I- "rnor Jiqiirr. o

re-flll or partially rp-fiM thp «,mH Iv»*h"";"'"^'L''
"' "'"'"• »'"'»"; rrAa*i •'

;;;

Mi.l bottlM II„„L "„.'*'.'"': (""1 l»en emptied.«;Kr;1ES:?*^=12SS
20—MAO.

,-
I
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Bollle. Tavern or Shop Keeper V,i»9 f»>«« !«"«' "»• ""^ ^'""'

Fi,,« «rp."S.S'r'el'/v-.J .r. to be p.W o,.r .. .Uted in R.S.O.

ch. 245, lec. 90.

wrr^t. of commitment., etc., given .n «•» 'ch«aale 'o H.b.O. ch.

x^°,;^rur'?:"r.»r'ir;»r"<»'V^""v- ont. b. m..

cb. 30. .ec. 244
_|.j ^„,„„,„„ „„ ,„, gi„) .pin-

A.B., at
,,
u»

.„ pn who waB then and there a servant or

Te^^^i^^S'-'rinillirrTatVb etK^enrSe .aid l.B. then

R.S C. ch. 37, aec. 413.
^__^ „„,„„,„,ly i„,oxicat«l whiie in

^^ ^SIM- e'»nScS:ira^ ^.in „. c.r.^^l'S

Li,."""°ro7XrL nrcc 3/ii« of i-ume Wort,. R.S.O. cb. 39,

AB "^n
'' ^'

, did unlawfully Mil (or barter, or excbong. or di.-

.I't^ nn lor exDOse or iwve in bis possession for sale c(c.l. in-

pose of) to C.D. (or expose, or i|»ve r-^^^^ ^^ ^^^ ^^^^ ,^,jy„

The'Hmlg o'fTci?y town - incorporated village, ."id bei"; "'".in three
the hmite °' "•'"{: "„", ,,,„, j^ .,r„cess of construction, the said liquor

"xicltTn^uor 'or e.,K,K ,»• keep on hand in his possession intoxicating

liquor intended to be sold or bartered. "'"•).

^r,;r6ff?»'oer'?rt,r?»*l"c.'7» «e1;«r. ,a: R.S.O. ch. Si, sec.

135-146. See Indion Act.

|.pp,,^, Li,.or ,0 /™.ian: RSS;''„„L?Sy"s°upply an intoxicant

(^.inj'io to r.d. on Indian and known by the said A.B. to be such.

Two justices required.

Loll'i Day Act, BrMChea of.

IVim St 1906 Cb 27; Con. St. V.C. 181)9. ch. 104.
Dom. St. 190O, en. -^.

^^.^^ unlawfully engage on the Lords

Day tn.' public game or .onto.t. to wit. the game of hockey (or a. Ike case

may U) for gain (or for a prize, or reward!.
or i t \

Was unlawfully present at a public game (cfc. o, i» Ihe oboce fona).
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I
!

present at, or engagej in) a ctrtnin

Did unlaw/uriy provide (or wo
performance {dncriblug i().

Shooting On: See. a,
Seljinj forcijn Xtwtpaper On- Sen 01

corrjwj On Ordinary Calling On:
'

b«n de^lS™ fhfpHvl'co'inon'? 'ff't""' °' " "« '-"rJ'- Day have

^:r/.,-s.id^ !S! K ?v"-"- - '=-r^'s

provuion, of Con. Stat. U.C '85801110? n^H Tu' "P"' •" "f''^< «"y
fore m force in Ontario, anda violation ?„nn?^ "T' "*""<« "« »>eri-
of either atatute is puni,h°bl"i„'"t °"ay°SS7° ,"' ""y "' ">e provision,
for offence, against the Dominion S„,^fonV^' """"' Prosecution,

r„,'i "c-r °' "-' -''-"^rrfeS-aaS-^iirt;';,"™
t-jr.,-;:,"

Prosecutions under Con Stat mn.t 1,under the Art of 1900 withrn ,i«v d^vf .
j*^" ^"'''" <"" """'h : andB "»«""''" 'hat Act i" toMd oneSf ^'i™ "' °' ""- <^'™- «'"'

Mlf to the county or citv tren.^ri, p° '" "" prosecutor and one-
paid to the Crow^ AttoJLyTo h^^.ransmUteTtr.i'"

•''' "' '"""«'" 1^
One justice may Irv all cases ?nd"^?»l. t

P^'inei"! treasurer,

ff'"" eorporations, uider aecTion l" S thi a".
"',"','"" """l" ''"rEe,

justices are required. " '" °' ""« Act of 1900, in (vhich two

dectril:\,'?r>J^;!r„S',"";';,b'i::tr?r!^ '» ^-^'^-^ -o «» to prevent
running „s„>„,':'rt«re subj„^ tot e^ursdicli^^^

pn.hib,ti„B car, to be run on Sundays w^h I
^"' '" ''Ki-'-'Xe'l by

mentioned; and the conductor in eha™°r; f"'"'" '•''«'Pti"ns there
.in« on Sunday, i. li,.h,e to -..".Jm'J^L-ti-ctLMrd^iS^:. """"•'• '""

LaiiBtic, Dugerouf.
^ce Insane and Dangerous Person.

K.S.O. ch. 20.,. *„ ,1,0, Threshing Machines, Factories Act.

n^L^. y'"" ""''«"»• IMl.eh. 12.lloje«, .^on-poumcnf o^ Sees. 0-12 17
A.tl., on nf

th. said CD. a, a labourer (or „ iomV.tlcTf^ant"
''"•

,'." ™"' '"' ^'^
«t the wages of ,.,r,„c ,Ur ro»/or.™V™ S 1,^

' "\',*' "" """' '">
A.B. from thence until the da v of

*'",'- P"."""'! an,l the said

.
being the amount of wage, then
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b^en duly demanded. ^th or affirmation; and

The inforrantion in woRea ™5ii s<v 11

p,„^:r^'l^^TLt^^rL'^tuS^o. ».*» .... *«, sec. .2.

See, a.BO, Apprentice.

"^.„r"'i»f">i?-'"". • '«"»• '^""'^ *"«" "'"'•' "'*' ''^' "'

F«« A„, Pe™- Bei^en a.°T™e. of S«-«e. «n,i »«»ri.e. Cod.

431(2).

MUk, Fiandi in S«l« of.

K.S.O. oh. 262.

MinM Act.
a 1, 11

R^mlvwg BoirKfaVy Mark,: *»• ^""-^ . „(„„y ,„a without being

7r&sf;ii^qt'if^rnoftirraV«=e%:^"f^
K p'^vtr. S r.a1d Act! ^'aX f

e .iunda,, o. a crta.n mining

sMt^^a^ivtfr^^^^^--
"""'^^V^-.m, W«l.o«. . "-—.^.t'lron diver, day. and time.

^itr^^e' ;^^7i:^^^Jr^^ t^'^t .. to .a. (^oW^. „»«.

tcM untawfun!) rfinie). ™.«™, j, «;.«. Sec. 192, IM.
B„pl„,in5 Boy. t7»<tor P.ftee« .» «^"«„,^i„|,/emp.oy a boy nan«d

C.D..*^o«». then «nde" the
^e .1 *!'S"JnT«.rtot ?-

"'.'n•

'''°^ilSi£HSi5Se^^M

EiSs^FE?S-i^.l"V^.. sec.

203(2)— (6).
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Slaking Claim Wilhoul Liceme: Sec. 209(61

««?l^i^
entoryd in the manner described: Sec. 225.Be, al«) Mine., Offence. Regarding in Li.t ot Indictable Offence..

""^^^I'j,'''"''""* Without SeiiitriUoa.
R.S.O, eh. 176, mc. 40.

J.e.n'ti|'„r.h. Ontari'Medica. k^^lilZ^Ju'^.t^^l^^^'^ ',"
hire or reward contrarr to the aaid Arf t, .tt /• P™"''« medicine for

preeeribing medicine fo7„!i°e CD.'ikd tlt'^'oiriT f""'""'"-"^ '-»

Xllk, Adulteration of.
R.S.O. ch. 252.
Two justices required.

Xinon.

J"t6ftr?^,f.Tn'SU:^° - """'««. «'".. <«: R.S.O. ch.

idmtlhng Minor to Billiard Room. See Billiard B™,™ o i

r^Lt^'&SS^ "'"" "^ ^-.""""Av^SroS^de-r'.'?

ehild^po^rraV/reSn'^-JoSrSrir"--- "°- »•"- *» di«ip,i„e

Mortgi|o^ Fr.ndmenl Injury to Property hy

Motor Vehidn.
Ont. SUt. 1906, ch. 46.
Cmiinj on Highway IViMout iicciue: Sec. 2.

.. - *
*^

1... . .'
.*'"

'
"'^* ''"* owner of a motor vehicle known

;. an automobile which wa. the,, and there driven on the highway without
Jt/l'^ !;? ""J'"? r'"* "" "'B^^tra'ion fee and obtain^a ~™ t ,iquired by section 2 of the Statutes of Ontario, 6 Edw. VII. ch 40.

or

™ n.'^^J'""."' ^"V" ?'"i
»"'<"<>''''» having atiaehed thereto and exnosed

By sMtion 3 of the statute {proceed as ia Ihe above form)
'•^""'a

^ot Snundinit .ilnrm it Crossing- Sec fl

ulg^rnc^^gl't^^Zst" '"""'" " " ^"" '""' ^'- =•

Reokleaa or Negliqent Driving: Sec 7
Intoxicated Chattiffeur : Sec. 9.
flreoo* of Proi.inon. a, to Paenng and Meetino Veliirlc,- See in

Constable may arrest offenders without warrant: Sec. 21.

•t

lij

•i ll'^
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Hnnicipal By-Uwg.
See By-laws, imtr.

Neglect to Giurd Holei Made in the Ice.

A*B* at , on . diJ cut or make ( or cauae to be cut or

made)" a" hole {or openinR, or place) of Bumoient size to endanger human

life through the ice on certain water then op.n and frequented by the public,

to wit the harbour (or the bay, or lake, or river, deaignaUng the place) and

did unlawfully leave such hole or opening while so in a state dangerous to

human life unenclowd by bushes or tree^ and unguarded by a guard or

fence of sufficipnt height and strength to prevent anyone from accidentally

driving or walking or skating or falling therein.

Neglect to Guard Abandoned Uinei.

Code 287.

Obscenity.
Bee Indecency.

Pawn Broken Act, Ontario, Offences TTnder.

R.S.O. ch. isa.

Jieglect to Put up Sign: Sees. 7, 8.

Taking Goods in Pawn From Journeymen:, Sec. 18.

Se<irch Warrant for a Certain Form of Ooofls: See. 10.

Selling Pawned Goods Without Exposing a Catalogue: Sees. 26, 27.

In the above cases two justices are n'liuired. In all other offences

under this Act one justice may act: Sec. 41.

Prosecutions must bo commenced in twelve months: Sec. 40.

Penalties are to be paid to the municipal treasurer.

See also Pawnbrokers' Act of Canada: R.S.C. ch. 121.

Peace OfBMT, Obatracting, etc.

See Constable.

Personation at Examination.

Code 409.

Se^ same heading under Hat of ind: table ofienoe^.

This offence is either indictable or awy be tried summarily by one

justice.

Patent Medicines.

Ont. St. 1808, ch. 30.

Pharmacy Act, Offences Under.

R.S.O. ch. 179, amende*! in lOOfi. ch. Ifl. ami IDOfl. ch. 25.

Practisiny Pharmacy Without Certifioate: 8ec. 26.

Sec form for practising medicine ante.

Poison,

Selling Poisons Mentinned in the Statute Without Certificate as

Chemists Sec. 26; Schedule A. to Act.

Chemist Selling Poisons Mentioned in Schedule A. in Bottle or Package

\ot Marked Poison, and With the Seller's \«mc and Address:

Sec. 28.

Chemist Selling Poisons Mentioned in Part I. of Scheduh A. Without
Making an Entry in a Book in the Form C to the Act, with the

Purchaser's Signature to the Entry: Sec. 28.
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Poiwma.
«ee Pliarmacy Act Offences.

'^t.s'Sl'S'lla"""^'"''
•"• »»'" "»' K"««* t. Open On.,.rd..

ing the Joor» were not ,oJiS that thevliSS '"?"-, '" »'''"'> •"'"''

Two jurtiee, required ^ *'" ">*" '"'"'J' "'•"•urd,.

g^
H.l( the «„e g«« ,o i„,„„„„t „„j j„„ ^ ,1,^ ___._____^ „„„leip.,i,y,

Public Health law., Ofience. Ag«Mt.

note/; a„',lT„ tli'e MuS^eipaTAit" ISSs"""-
??J »»«"''"'"" ""«•"""

and regulation, p,wj"E"' fh^' Kd. o'i H^'^.^J'
°", \"."" "y'»"'

council, under thew statute,
"'"'"' ""• "» "-unicipal

28, 2j,''Sr.'n"d'?h.*?4, ^i^^,ofi^'=er?4''"U"'j- ^°o'
>""• "• '^-—

o.iJ^^rrr„; nt»°,?«iS^r"'^

Poit Offlce OSences.
R.S.C. ch, m.

u1i!,l\'^°""'"n""^''"^"'"^< '<"«"»«: Sec. 134Vnng 8la„p« Prenoutly Used: Sec. 135

F^li. T,".i '"'"'': Delivering Letter,: Sec 1.36Enelo>ed Letter in Porce(, e(c.: Sec. 123.

PtiM Piihl.
Code 109.

Enriaging i

A.B.. nt
a prize fight.

Attending or promoting: Code lOfi.

econdlo^S'irgeon. or' umpire or h',cter !;i!'"r''»""''.'"r''"'
"" "" "'^ '°'-

.dvi,e. or enc^urnge. or fiomotc bv ,ti"e ?„ fr»T,
""* "^ ;''"'*"' -• '«-'

between E.P. and G.H. i^r 6e,,c.™''V„7™:;tL^^^r'' ' """ "«"

I M Principal: Code 106.

,
did unlawfully engage a, a principal In
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Ltaving Canada to Engagt in; Code 107.

Clul^mfini: Code 104.

'"i.^SSS^Io supply Food am na.er ,o Animal. ImpcnM: B.8.0.

oh. 272, sec. 23.

W„l«.i»o 10 Uak, a Return iTth, Clerk of (*. "'•'fjf"''>''l'^
'Btlinninl of Each Ymr a, <o <»« Animal, Impounded: Se«. 27-29.

Potatiy 01 Geeie, Tieipuiiag Aftei Hotioe.

R.8.0. ch. 272, ttx. 3.

Notice must first be given.

Fcmu or NOTicr.

T,Ji. notice that you are hereby re,air«i to P«""'ff""7, '"r K"!^^

P^Yr«.^na^7tZKSS's-StJirhntJr'll.'e^llred"anT^
teep^jn^ Pound..

^^^

To A.B., of .
O.D.

FOBM or Chasoi.
,

, „ ,t on , did unlawfully refuse (or n^leet) to

prev™?«rJain poultry, (or gees.) then ^.^ '^«|,^7jJtS i'„"^,S
by the statute on that behalf.

*''°"!s"m'«.rderly House, Keeping or Frequenting; also Vagrancy.

Public Meeting, Diltnibing.

See Disturbing Public Meeting.

Plblio Park! Act, Oleiiees Against.

R.S.O. ch. 233, sec. 18.

Bailway Track, Treq>aaaing on.

out. Stat. 1906, ch^30, sec. 240^^ ^ ^^ ^
^"•iilway or'employedby the* railway, did unlawfully

walk along the track thereof.

"""pSiwao Train Wirtout Pa»i»S Pore: Same .toWIe: See. 240(2).

f B .T on , did unlawfully enter upon n railway

train of the railway company with intent fraudulently to be carried

upon said railway without paying fare thereon.

Did unlawfully and wilfully trespass by entering the railway station

(or ?ar or building, .(alinj what) of the said railway company

in order to occupy the same for his own purposes.

S?f3tUr3wi"S"r«i>.tn>«' 7 'r^' 'r-'of'tTe'dSife:
an offlSr of the railway company in the execution of the dutiea
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Wp«"1hf°„^^:;i''i/»«'j/S;;;up^j. . .„i„ „, ,^. ..y „„^.„^

K.O.O. ch. 37, aeca. 384, 431.

fitUwty Company.

Trapesing or IValK,, „, B.i,^, ^r^^^. g^^ ^^^ ^^^
S«ilw«y Btmutiou, etc.

Biotcu Acti.

r^i^uHy 4..mH,y, Code 87.89.

••aulting one G.H. (or of prevent' 7. S'7 °"' "" """""o Purpose of
•long the street, of the Jll/ l,'^'^-

'""" P-wcedinft to hir,vork
«J the peace; or a disturbance on th« n..htl„ ... .' °/" " "'"""g « breach
venting the Toronto Rallwav Co from ',„ ".?' °'

! »-• »' pre-
«». common purpo^^"tft,iJ?Z,"^'''g V'",':

™"' "' "<""!' «-•*»'

•nch a manner (or, did asaeml,].. .™ .^ "'"enible thcmsclvca together in

muembleddidunla^fXSnctth^setLiS'' 'J'°
""'' "«re while IS

person, in the neighbonrhood orsuchTssemtlv J^f " "'""""> " '" '»'"«
that the said A.B. (CD. and E F I «ith th, ili^ T '" reM-nable grounds
would disturb the peace tumS fuiu'l^/or will , k" ^'I"" «• "™™W«d
Ijsslj- and without anv rea^rmbS^^Liil^ZZl^. Yk

""^ "'™'''y "«'»•
the peace tumulluously).

»M"»i<in provoke other persons to disturb

Slot
Code 88.

h^^^and continue ,o? a long ttllnSiV, ?rdL''t'„Vrh^e'XruTu^

at least twelve inlawfullv, notrai'lvT^d fZf,» ''"";"" '° """ """>»' o'
to the disturbance of the' niihl.-r™ ""'• '""'"I'uoii.ly n»«e,nl.!ed t.,iiether

prescri&ed by the sliStc in that beh?l" luk r,.„
.' "iT""?;""

"
''"'J'where the said unlawful, riotou. and Lm,,',]?,

• '""'^^l'
<" *><' ""id place

near to the .aid rioters ns he "ulfthr^felv 'co'Z'^h'''
""'^ T'' '"^ "

(or was about) to make the proclamati™ S Ti ' "'T ""' '''"" >««»"
quired by the said statute, and AB (ZdTli ^l T,."*'

""'' """"n" re-
and with force and arm, theuln'^dVr^iSuVoJU^rJ^'hart-lSf

11 Jl

I MB

' t|
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and ~ii.l other !'''-""%»"". r'Hi'E-ouIre then » ju.tice o( the peac.

lor the Mid county of -."'.tlXS place where the ..Id unlawful,

..«mbl, then wa. J" J
";°,',{,Ty

°™ '
a. .u?,l ,.n,..nK the «»i.l rioter., or a.

riotous and turaultn„u» "»'' "'''yj"™.
,.ith a loud voice did duly procia m

near to tUem ». he «"''',•"'•'y™"'
dil then and there with a loud voice

.„d command -ilenc. ""''
'"'"fSf" °Xm»t"oi in the word, and in th.

make |or cause to W made! '"". P'""";^!,,,,,
i„ the«. words, tliat i« to

manner provided ly the
f
««''?'"

."jJiS,;, f^m i, giren in Code 91),

„y iker'c i».erlll,e P7f,""''''°"°',^;V„ther person. «. unlawfully, riot-

,„d the said A.B. (and ^ I''
"'V',™" her a. SforeMiid, to the number of

oualy and tnmultuou.ly
»»™"""»f '"Rh, "„,"nK the proclamation .o mad.

twelve or more, then a...

f"'- ""','fjf tSher for the .pace of thirty

„ aforwaid, did un awfully ™"'""'.''
."2i„ „,de a. aforwaid. (Or i«-

minute, after the »..d P"»'™»''5" »VL • "(irfolloi.ins: then and the,*

,erl in.lwrf of the above i™,"''
°"t

'
hmntioo in the words ai.d manner

b^n ,„r was atout) to 7.'«/»'\P[,™^'E'«"t."n l^r«na unknown did

^ired by the statute in that
^'"'•j,7,^„™„7,here wilfully oppose (or

uiilawfully and vvith '':"'""'' »J'°;T," bemn (or was about) to make
hinder, or hurt) the ^j" «;'" ^.^X'ebyShy mean, whereof the .aid

the .aid pr.K-lamation a. »'"'"""'•
,",>n',,nd C.D.). with other perwrn

proclamation wa. not made, the »''*;"•,
'if'^fiUou,, and tnmultuou.ly

fo the number of twelve or more '?
»»^»''i';^;,,V' j|,ithe making of th.

...embled together, a,
"^J"»'| ''''.^Jet^ifdid then and there unlawfully

Reodivs tht RM Acl: Co<lc «1-
^ twelve or mo

When a Ju.-tj?'-.
.'«"""''

"r„'^," h°,„„.w and tnmultuou.ly -

within hi. jurisdiction
""'jVh' y- ,X °^'^ it is hi, duty (of hi, own

aether to the di,turbance of the P"™' P^fV ^„ „. r. y. penney, 5 C. t
STotion and without •''^f^^'^^^^f'^^^^J^To^^ to the place, and

Si^ii^^r^^af^^^i^-h :;tr:;oud":rsX

-i?o^ir?^rerjw\h}>^:VcL'^;er„nd«^^
.Membled. immcliately to di.per.. and peaceably to <lejMn

^^ ^^

S; Z lon;Sn"„T';:'M.'nhe7™'r^: i-d to im'prSnm«,t for

"'"wrt'!,o'!.""h'et K'word. the proclamation will not be valid, B. v.

be available, while he is performing his duty.

,
and

more peisons
' come to-
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Uindtring Ihi grading of («, «i„, ^^1 „c

JO m..e".L';s„!:;S^„''S .^r„:!;,!;""."'f /-.'"• "'- " ">»>'
the police or con.tal.l. to /ortlii, 1°, „rr™i IJJ'', I'

" '" '"" '''"> '" '»"^'
of til, p„l,„ an,l co„.tab]e, (and all „",.„„» ™l,""' ""'' " '' ""« ''•"/

(OT rio upon the charge, the fSrm of Ji,
' !? "*,'"" " J"'"<* "' "« iwac.

™«l.n;J in the n,:,„„er pr™ rr^Tor inStl, "
"i"'" f'™^ <-'"•'' »^: P'"No warrant o/ arreot i. necM^rv p^I ' fT""- ""'l'- '"^'l ""'^

given ahove.
nece«»ary. Form ot charge to l>e Jrawn up is

to«tSr Tt'lTnttr orttr ',S? fh"?' "' »" >"«""" "I" "nti.u.
•hove procla„,„ti„„. „, after the/knn»,h;''-.""""'r"

"'"" "»"""« » "hj
lioned: CoJe 93(bl.

' """' " """ '"""lefeJ a» above men
»orm of charge for «ame i« given above

notoua conduct, tl^ ju.tice shonhlT,,^ .''"i,
'"'«"'" ™ntinue thei?

quell 'hedi.turhance,W;Tth.S' 'tr\hi ?vtr','''r """»' ""• '°
R. V. Kennet. 5 c. £ P. 2H2. All r,er!o„. wh ^ minutea have not expired:

upprew the riot, or to go a„«y '' °'^'''' ""''' """'" in «i<li^"to

ing., wLS';'"„? tt'Xn.hertrrLV-'''"'-^'' •' »'">'- "> »" «««>.".

elpfcial Conntahlet- RSO ch BO

""B^™X":XTh':'^sr,j£""™t-'"'-^^

g^{rit';-fc3rF"v^-™^^^

Canada.
Ex.vsiple „, s^.c,„ i..,r„„.,„j,„^

Province of Ontario.
County of

in thetuntvT""" ^"L^rY"". "' A"- "' «"« "f
A.D. 19 .

bCo're the u d"^rgtr i"";?
'„^" „ . .

,-l«V o?'
;

P«.» m and for the ,™id cnnntv of ,,^''AT:tK- '"'"'^ "' "»
place n,„l ,. „„„. „,„tin„ins at (rfccriftc ,L ,„"',?? '"I." ""» ''«« '»ken
to the number of twelve or more hai^n^ !l '""•'',"!}: '""rderl.T person,
aawmbled together at the ,ald oYnc, ^^Tk "J''

•*'"" """• "nlawfullvnow disturbing the peace tnmultuolly ' '"""'' "*»"" " ""t-"'' "nd are

' III



412 gUMU^VBY CONVICTION CVSES.

Sworn betoK nw >t llw "fM ) »o
of th. d«T

f

*^
•nd y«ar Brrt •bov luentloneil. } pj, ^ j p

dMirii«CM..ry: R.S.O. cb »9, ««. 2S- ,„„„.

T<...K.,c,tb. ^"or'^Tn"fbT~u.t.o, !oo«,p«-

Ontario, ch>pt«r N.
Dated, etc. p D j p.

e.f',;j.p.

The tvtxM comtablee are to be iworn: Sec. 24.
•^ Form of Oath.

. ^ ,

I, A,B., do .wear th.t I will w,ll .nd truly «n,e our Sever. P.,^^*

the Kin„ '"
«''Vt"™.'liTor iirwlU Sud ttt to the Li of my'power, I

favour or .ff«!tion, malice °' '"''''
'"""^j,, ,„j „iii p„,eot all offence.

El',e'drar*^e'^l\\t%^tttb?;.J,7a\\i?u{5rr^^^^^^^

constables : Sec. 27. . . „ . _ ».«*
IF»o( Force .Moi/ 6» T'seii i» Suppreinnil a Bio«-

,

Bt Code 48 the iu.ticM and constable, .re jurtiHed in "••"?, «nd in

d^?- r^^rim:? ^iird&=rL"ss
'"The^'U^cS (.ndlo,r..rti':rth?n.?'i,' » ord^red by ">» i-«»»)

sS £^.r^%t^"^:7r5irpeJir.^^^^^^^^^
Srii" »"'» «iti»ns must not be armed witn or um firearm..

Sn"«l "'T.'ithorLrf tomake .n order on the mujicipal tr««-

urer tor the mTnlJipality in which the .pecial conatable. have been r«,mred
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To
, E^

*""*" <" "•»«" fo« PATI11.VT.

p ^
Tre«.urer o( th« ,,f

Statute „,°o„,„H„,rpuirw';'.'!;s':„;"S';"^ '^ "•,"'"'" •"• ""i^^

Dat«il, eto.

CD, .I.P.
CalUni Oul Iki Itililii, E.F.. .IP.

b^o.d;.r;^;.''r„r,h'e'ctu'°.„:sr 'z"
•"""- p---'"- - <" >«

P«>oe (on. Sf tl,™ bein^Vh, m.vor ^ h'°,"7?r"'
""" J""""- "'the

writing r«,ui„ the wnjor „m~r ^? k ' ''!?'' °' ""' ""nioipalitri m„v bv
h. C„l„„el of th. cit,.r t„X," ,0 c»,l ™i'l,? ";r.°'

"• '""'MyfcZ
t.on,.„oh portion ofUe .rtiv. mlHtir.. .uilTii' "".'[.'r'"

"""I »'"™""l'
The otScff of the militia f„r„ „„ i,

•ucli odloer Ihlnkn nece».nry.
Buch force and mean. to.^pZ"Z'lrj'''''l'',,'i:''''<! ""'"^"- •'""« of
Juatlce. mmtlonedi an,l th. mil?.! ' " "''"'' '^ direotnl bv thp thr™
fn good faith, the j'uetW ord, "» T L™'"'"' "?' ''•"•<^'^ 'in IL i

"
Code 49.

"raer«, n the same are not mnnife»lly unlawful-

g;y.^, ''Vr.t'r,'r.ia^';:i''^^-7«^ o, e„„h oa« „.„
nil'taiy at different .trategie rxWnU o, k

' "l«
'""' !'»>«'"»» of themajr b. .uflicient to *ter tfem ^ ,"

'f.'rthlr ,i',""
^'""'" "•' """^tforoe as, under the circnm.Um*, JL" "°'°"" ''»'"»'• If not .uch

menaurat. with the dan»T to bTa^iSfT^
rea«.n.bly neoe-wry and «m.

f it appears to be absolutely n^x^Z ,„tT ' ". °"^"«' '''' ""' J"-ti™>,
'?« ??';""»» .nd immediate Surtion „,

P""™ i™ »' 'i'e or prevent-
should b. a last resort, in order to or™-, j P'"P"«.v- This, of r„„„e
imminent, and i, one 'no? iMy to bL n^T? "i''"

'" "PP"'"' ""^
tario. J- « 06 necessary to be resorted to in On-

and for the orders l™„e/.'
'"?

Jifh'tlnv''''' '?' *''»' " <" b- done
a.llit.,7 officer, and other authoriti«th?ir ^'' """"'' '""'" "'"'"''«

the military officers, rests the nrthoHtv . '5' " "" )""'«», and not on

jtt'?^. ^rdl'rs"-'^
-^ -« """•"

-^«3"br;i^-'l.'-t^Vy-t-S

"°'R.ao.-ch'"*l.
'""' '«•"

Two justices roiuired: Sec. 11.

R.S.O. ch. 142, sera. 4.8. '

At

f''

I
' i
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A 11 at .on . JU unla\»lullv thro* (or tii- beluK thM

•n ow'ii»n or i«H!Upl.r ot « mill on llw .tr..in Wreliiufter nienlionrd, Mi
unl.» fully .uir.r or prrinil to Ik thrown) Int.) the river (»o»i..!, iti, or

into a rivulet, or wntero.mrw. clrnonbiMi/ ilj aUbfi (or »«.te ituff. or r«-

fu... .(«li.i./ r,»,il. or .tunip«, or .hruU, or t>n baric, or wMte wood, or

leached BBhe«).
or

Did unUwIullv In or aero.. « river (e/e.. o« o6orr| tell timher or

ttnnJinK tree, and allow the mmt to remain acro«» the i«id river (or

rii'i. pr.jJeedlnpr" to lie followed are mentioned in «ection 8, and warrant

of di«tre«« eannot he di«|ien«!d with.
, . .t, , .„ .l. „„„i

Penaltle. Roe" one-third to the Informer and twothirda to the muni-

cipal treiiaurer; Sec. 0.

Kirni, Stieami and Ukn, Obitmctini bj DriTiag Savloti.

K.S.O. eh. 1 13, wrc. 3.

titt example in preceding form.

Soadeau Park.
R.S.O. ch. 47.

, . „ . ,

Breach of aovtrnmcnt Regvlationa: wee. 0.*

RegulatioHS PubUahed in Ontario Oaxette.

Hunting in Park: arc. 9(1). ,„ , o „,»,
«»oo(i»y or Killin!; Bird. Wil»>» Tiro UllM o/ Park: Sec. 11 !2).

Sawloi CnUni Act, OUnicei Dndtr.

R.S.O, ch. 1811.
_ „ ,_

Cutter Making False Measurement: Sec. Ifi. „ . ,

^ B „t on .he beinn then and there a culler duly

llceniied under the Ontario ruller.' Act (or being then and there |he holder

of a «peci«l permit imue.1 by the Comml..ioner of Crown I.»nd» for the

Provinc.. of Ontario to art nn a culler under the Ontario Culler. Act) and

emploTe.1 a. «iich to mea.ure owlog. cut upon Crown land, in the Province

of Ontario by one CD. for the purpow. of a return to the Crown Land.

Department of Ontario, did wilfully and unlawfully nndermea.ure (or

miJmm.ure, or impronerlv cull and reject! certain mwlog. Klcrnftinj

tolial loOT (»«J/ tecre, where mmaored and in wkol rc«pecl Ihey trerc im-

vroperlv mcn»»reiil. which Mwlog. were cut upon Crown land, in the Pro-

»ln™ of Ontario bv the .aid CD. and which it wa. the duty of the .aid

A.B. « such culler' to mea.ure fairly and correctly for the purpOM. of .aid

return.
Culler Making FaUe Return: Sec. 14.

Two ju.tieea required in above cases.
. ^ ,t^ i

See also the offence of olmtructing a culler under the Act (Dominion),

R.S.C. ch. 84, sec. 84, in which case one justice may convict,

Sawini MadUne, Hot HaTing Conplinit Protected.

R.S.O, ch. 265.

Sheep Killed by Doga
R.S.O. ch. 271. Sec Dob" and Sheep,

Shops Regulation Act, Offences Uoder.

RSO. oh. 2.'i7-. Ont. St. ICOn. ch 43; Ont. St. ICOl. ch. 36.

Bmploj/insr CTildrcB Under Ten Yean of Age: Sec. 6.
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A.B.. at
within Ih, „„„„i„|, i, ",|„ o„..;i„ ih* u """H"-'" I" "k'nie "( » .l,.,p

•mplov therein (I) 7,..™,,! .1!. ,
'^ H'Kufuti,,!, Art, di,l unl,i«fulli-

Sht. 7|J).

10. KC. 1. (Ira-

""
I^T;'.!/^""^'"^"'- ^'^-^ orS.p„r.„. 1, , ., ,

Twn l,,'Ji
'

'^''' ^•"•J'Cl: fe. 13.
I wo Juatim reiiuirni : s,c. 28
ProMcution i„u»t h, l,^u„ wi,hi„ ,„.„ „„, , . ^ ,rinM .re to be palj ,„ ,|„ |„,p„,„r, f . .,

'-
'

'

Stratt Walkn.
*« Vagranej.

Siietin to E<>p tht Pmm.
««« ArtldM of the Peace.

Tim. PijMoi, likiii, or KllU«t
See Pigeona.

TtBut.

JT"'"' '»>«rte. (o ttmhiinm bii: Co<le 520

perl.1 .tatute, „i„ i„ ,„^ hero)!

Tli««ti by JurmUea.
(.oJe 800821. A„ .luvemle OITenJer,, „,„.

Theft.

"'
^"»„°;,'n:J' ..;;':••

"°» "-*-"'. "-. f"rf" '*. .V-(.e Of f,„

Two juetice, ha„ j„r?,dEn? '" "' ''"' °°' <"l'"»'«^ C™le 778.

«» ./«»eni(e O/Cenrfer: Code 803.Two juilices have jurisclicticin.

Of Fru.t nroirii,!, m „ Garden: Code 375A It., nn .,* ,. , I

->' the ;;n,,v'n:":;,':„7..,r;,', 'Xx;;? ';cT"'"
""'"• '"-"''""i'

a'b"":""" ""'"'"„':• '"
"'"h"',' '^f

^"'"
^
'-"" •""•

ero"". or three hen,, or a, Ih. eoi/'lrtVlIl^ "*""'.""" "'* "" °™
anta,, ord.„.ri„ kept ,or do^e^Ic pT^^^' .^.'-f^r \:ToiZ^Z

»» •
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0, ordinarily kept in conSnemsnt) th. «n,. not «ce«iing in v.lu. the .urn

at »20 and being tlie perronal property of CD.

(Indictable it over »20 in value).

'^T'W^TIZ,, M«W»e., »«. ProXCi., complin,, of gkalUn,:

R.aO. eh. 265.
^ |_^ ^.^^ j^^„ ^^^ j^ „„„i„g ,

ttreatiSi ihin. (or' wood ««ing or »'»-
"^^'"'vfaTin^y.U'lng,

leather or metal covering in »uch manner an M prevent injuries ™ p.

»""p"fo,«u.i™ S'he brought within thirty day.: Sec 5

Fines to he paid, one-halt to intormant and ?""-''»>' '" "" "'"""'

of the .chool «*lion where the offence wa. oommitted.

Sot Prouidinj Sparh Arretter On: R.S.O. ch. 278.

Timber Slide Compuiei Act.

^^i^T^''«''^^'t^'"'''^r.:.l!:'i.^y re.i.t (or impede, or

the manner in u;»i<!* dc offeace km. M>nwi«eit).

Prosocution must be beBun within kix months: Sec. 65. „„„,__
?[„ri« to be paid to the treasurer of the timber ilide company

affected: Sec. 54.

'^"'Xnl^f'rer of. JVo. Repi.tering Hi. IMr* or JVC lf«r«=,n!, Ti«,b«-

Wit* Same: R.S.C. ch. 725, •«. 11.

r«iij Regittered Mark of Another Person: Sec. 12.

?Z^lfmisTbi-lifd't^halt ot proprietor ot mark mi.u»d:

See. 12(2).

Tobacco, Supplying to Minon Under Bighteen Yeara.

R.S.O. cb. 281.
^1^ unlawtully eell (or give, ort^mM)

to CdTwSo wa. thei a minor under tb. age ot «l|!''f"JiTUwT re

X^n-r K'r.'renr„'r Xa^u-dei-firit^n ^eii^^t-^^r^i?

hi. Miid parent or guardian.

Traction Engine, on Highway., Braach ol EegnlatloM h to Speed, Width

of Tire., etc.

Se^iPonfs^nd 9 ot this .tatute do not apply to tbre.hinR machine,

engine" or traction engine. u«d in con.tructing roadway.: Onl. St. 1903,

ch. 7. ua. 43.

Zmporlinff Good. Bavins Falte: Code 403.

Other Offcnrcs: Code 401(6).
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335(2),M2!
'''"'°"" Kec^img Fr„„, Trade.man: Code 608,

«e«i,y BolJ/e, »„„„, 7.„i, j,^,^ „„ „,^ ^ ^,^^ ^^^^

tor Mle.'or lr,mi. („' ^„, .„ ,„,,'"''
"f'

-"'""y ••" (or- offer, or e»po«
mark Mom, To/ ,imS o? h^^L ' ™" '"".V'T"''-"' »i'l> •> t™de
«fe.cr,6e Ihe trade mSkl Z „l,|l/,E!r'°™L'^,

""'I' "«'<'<'• to wit

Tr«de Oflencei, Other.

Code 480, 487.

mark offence, in lirt of indietalle offenei
^^ "'"° '"''«

TreipuL
R.S.Q. cb. 120.

upon, ir"p«°. Mrouo»'l ^rtnin land- tilln";!'?"'?!'^
'"'" '°'° ""• <»»*

dHvij«. ,„r., or ™tt^"L^r'-.rLt o'r%,"„^ SlVi^o.^'/^^.^r

co„ncTof'te°oL!L'~' '" ^r "h'."J ?",'» >«" "" """""iP'!
that the (.tole »Z7bou„dar, lintrrH u„''h ''"i? i'''^'""''

I"? ''y''»
n.ar,h or ..amp should a" S,r the ™M S^

whlA p.,.,ed through a
enelo«d within the m«.nTngS Action ? of th^T. "? '''''"?'' "''""J'
Tre.p,.,e,, ,„d on .hich p„.t* were then duly nut L.nH «".!"".'"», P'"y
the laid boundary line at di«t.nnI.\;hi-i.LP-.^P ,*'' "''"t""'ed along
po.1. being clean? vWhlVfrti'^hTadtlning'^f^.',""' °' '»" "' "" ">'

Treipaia hy Walking on Railway Trick
R.S.C. ch. 37, Mc. 408.

Tacdnation of Children, Compnliory.
R.S.O. ch. 249, nece. 7, 12.
Two juatices required.

Vafrancy.

Code 238, 239.

a cart or „.g„n, or a. o'*cr,.,-.;",S,;^T„ rL: ^SS?:^^,?"'
""" "" '°

hi«rhi:y,'o°"p:bn"''p?:';To"wi."c °L"r'V" - -'r •»' ™''' -
.... PC,,, ..,:d.„„, L»ii,'„o"'.'„r;, ^^: j:lzi\r,zX7t:T"°''

or
'

27~1IA0. MAX, m
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Id) W.. unlawlully wwidMing .bout Md b.ggiiig (Jr
'"<'

"°^*'»"J
go trim door to door, or pl»x Mm-U in . .tn»t, «f,'"g>'waj. 'r^^'
Sr public place, to wit. Mm, i(, to l>.g or

«f "°^'1J^J\f^lu.
eerUloato .igned within lii month., bjr . print, or oiergymM, or mini.t.r

of the gospel, or two juiticee of the peM., .. by law required.

lei Did unlawfully loiter on a publk atreet (or road, or highway, or

vablic place, to wit d^usriht »»«r.), and obrtruet pa-enger. by >buiding

Sen.™ the footpath (or by u.ing in.ultinR languagel, to wit (•'•'•'»«

IM« obitrucfed).
or ^^

(f) Did unlawfully cause a disturbance in (or n«r) a street (or

road or highway, or piblic place, daorihing •<!, by screaming (or swear-

^:,r si..).*..'. ..; I.v i.ein^. clnink, or by impeding or uicoinmojing peaceful

paisengcrB. 7.Vole.—The gravamen of this charge is caunttg a iitturhMoe

ovanv of the means stated).
or

(o) by discharging flrearms (or by riotoM, or disorderly conduct) to

wit, by desoriJe il, in a street, or highway, in the «iid
.

°'
„„,tk;

waitoily and unUwfully disturbed tSe peace and quiet of the inmates of the

dwollln/house of CD., situate near the mid street or highway,

or

(ft) Did unlawfully tear down or deface a sign (or break a window, or

a door or a door plate, or the wall of a house, or oTf a itiad, or of a garden, or

deatroyed a fence, dMcribing the eame).

(il Being a common p,t)stitute (or nigW-wallier), wandered in the

a.ij. .,!(«,.!? to the of ,
(or in the public streets, or high-

•^y'ffoi-T.nl'or'^l.ce, of°' public meetings, -
S'^fl'r t ^^^i

Hatit,} tchere), and upon demand being thereupon made of her by C.D, a

Jeaw oflker of the .,iiT of , she unlawfully did not gi.e a

satisfactory- account of herself.
or

(I) Was unlawfully a keeper (or inmate) of a disorderly house, to

wit a common bawdy-house, (or house of ill-fame, or house for the resort

of prostitutes, see Disorderly HoiUt).

Ik) Was unlawfully in the habit of frequenting disorderly houses, or

bawdy-house, (or houses of ill-fame, or houfes for the resort of prostitute.)

"d upoi, I,,-!..}- re.|.iirel l,y V.B.. „ peace officer, did not give satisfactory

account of herself.
or

(I) Havine no peaceable profession or calling to maintain himself by,

for the most part sSipport, himself by gaming (or by crime, or by tk.

avails of prostitution). r, j im
Prosecutions must be begun within sii months: Code lUI.

eletinary Siirgeon, Practising Without Anlhority.

R.S.O. ch. 194.

Wage., Non-payment of.

R.S.O. ch. 1S7, sec. 11. See Master and Servant.

Weapons. _ « , ,i«
Carrying, Ttoo or More Perma: Code IH.



SUMMABy CONVICTION CASKS. 419

Two justjf^fl required.
"Weapon" ig defined by Code 2(241
Carrying Pistol or Air Gun: Code 118

quired by the !utut= in tj.t Sit
^""""^ 1 ?"*'«""• »' exemption k, ,,..

rot h,viJg at the ,.id tim? r. 'i',"""^
""^ " ''""™ "' th' P<»ce, and

ini»,7 U.liT^ltJXX^rr^^'iL'''''' '• '"' »" "-"It or other

aelling a Piatol, etc., to a Uinor- Code 119

SM.n, . PMol o, A,, 0„„ Without Keeping o Record-. Cod, ,,9,2,

ffa^om., Wiapon on («e p,r,„, w»,„ ^.reeled: Cod. 120

having U-n then and there dulrA^fS' wh.r' "'°ff.-'*« "''''"«"> <»'

Two jiutiCM required.

aTT?
"''"'™ "'°°*'* "" ""'^ " '•"' ''"•'" Code 122

point .t -CD, a (irearm"(or an .ir^^^nT'""™'
'""'"' '""« ""'""ully

Two justices required.
C»rry<flff, or Having, or Selling Sheath Knife, etc Code J23

«bov, enumjratci. namini, it); or thaA^ „„"''* " 'Z' ' ""^S^

Oarrying Shtalh Knife: Code 124

Two |u«ti<.p. riHimrpd.
'«"ing.

Rtfiuing to Deliver Weapon to a Juitiee. Code 120.
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A H .t on . beiiw then and there attending (or on

hi. w1.f;o" tend, ..certain puhlic n,«..inK at '

-"Ji;;,''-',!
„'" "^ t^' e'S

""ThfjLie. ma, on the .pot record the refusal and «ne the offender

»«, or he may commit him for trlali (ode '^"I'-lv y^
If line iiniK«ed it may be enforce,! a. de.cnbed, onW P- J™;

S-™'^:^™rn%TocLVo?z='o:'x'eK^^^
=''^\"s\:?tS\s^^f{!n:s.^n"S^;"r^.?J

!^i.T»« iirhe the »id A.B.. not iKina a ju.tice of the peace or a public

SSnSTS^i^'J^:^-^^^
or other injury to hi. per.on. family or proi>erty.

??e"i°.:'ATi.Ti:nei2jhy'.ny ju,ti« of the peace or »,n.table and

forfeited to Hi. Majesty'. u«>: Sec.. «, 10.

Xk to search warrants we ^-ction ».

Similar char,, in regard to '>™ir"/"'S;!,'^,".'o i« 146
Poaaeaaiaii Weopon. .V«or PuMic IVorJ:.: Code 142, 14.5. 14tl.

AB Tbo ».. at the lime hereinafter mentioned, employed upon or

ri„n.'dM u"pi'^ ."V after) the day n.me.1 i,, the proc amafon Kv » Inch
|

uid Act wa. brouBht into force at the .aid of . "V'f
.

'"V'

K^p or l^v. irhi. po..e».ion ,or under hi, care o' .«?"'"'> "•'5'"
J'^p or ra..«^n

1
^^ ^^.^ weapon, to wit, « dirk (or dttcnbe I»e

"'"'l^^noeoliiw ^rm» Vear Pulilic VVorl:.! Code 147.
.v . . ..

AT^rthin the of . being a place where the .tatute

know* .; "n Art respecting the Pre«rvation of the Pe.^ in «•- Vc-mty

,Jrk (d;.cri«ii"!I id then being pro.eouted at the .aid of

Weed*, Neglecting to Ctlt and Other Oflences.

R.S.O. ch. 271). sec. 911) ;
Ont, Stat.. 1902. 1«04.
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W.i,hta .nd MMrare, Act, Ofltnn. Under,
Jt.ft.t>. ch. 62.

Wife DeMrtioB, Order for Mtinteiiuct.
H.>i.(l. ch. 1(17. Xrr llu»l«iii,| and Wif,.

Wilful lojuriea.

To HroiieTly. (,„de 509, 34U, .511

i"r„T
"'""" ''"„„'"""'°*' «*7,- ;- ';""-«^. ''- cou.. ,„»,

to Injure: Code ,521(2),
nmrnr ii ,rp, .I(/p,„,,,i„j

leKaUu,;"ficati„„ or' "x"u,e .n,| •„''i'tlu"t''„^,™"^
«nd wilfully „„d without

IcKHUMilLtiou „/ °",„„. „„; ''^i',:"''"'""-''
""d wilfull.v u„d without

(i«™o.,r,.,«,i„j*„„) ™™,"V/';^J>'';™' ;;l"»' o rwht. ,le,troy (or
then pUnted or .et u?> o, TolrSn Ld To ' l^T "' " ""' "" "*l"

.ltu.te,l (delcrlbrir! ""' ""'" "" l"'"l»-'-'>- "' '" ""d
rrcf.. ,(,., Code 53.-1.

yegeloble Pnxluclwnii > Oardem, el,: : Code .134.

legal" jurtiflction o;™ cu* »nd'"wit'h™,7';i^
«n.i wilfully and without

damage with intent thereh'"""ie»tror"w.,w Z,,"rf
"•""

"""'J"''
""

certain ve„et.hle producli.m to w?t iTlol, ,t*!^^(, .1
""" ""' ''°"'> »

which w«» then KrowiJ "n . irtain ™*Z'

'

'"T"'' "' <'" »">!

ground,, or hou.e!^„r h,,fh„l. „
"'"nho'T, "

JoT
"'"?"''• ""^ """"J'

C.D. aituate |*,m6e ,he „laK „ „/ J.™ TZ • "T""""'-'' '
"' "" ""'J

IV uprooting <l
I

,

' '

'
"'*" *°"^ '">'"« <(»"<• M. for intlanct,

\'etietable I'rudurlinns Ehrtrhr,;- th.,., ; r- i , .

Do,, BM or A.i™al 0.*er 't^'^Vi'/.X/'i^rsJ?'
'"*" "''

..g.1 ju.-.i«™tion orixcuae >^«^ ^'^C^'^J^^ '^^'r^^'^Zrir"^^'

Twn'il!",/'"'"???
'*' ''°''"'' "' "'•>•'•*' Code 624(2)Iwn u»tlces nf the iieacp rftiiiirerl in frv tu^ I™ * 1- . ~

By tenant.. „„rt„;,r,. or ';r',ii'|':l7..'5'r M-'neT o;°Oll Weu"'

\ol riltpririK Provided for: Code 63».
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» B ,t on , did mtawlulljr md wilfully and witliout

Unl iuitHoiUon or'eicuM .nd without colour of right, commit damage

T njurv ""poill to certain real (or p.r.on.1] prop,rty. to w,t, b-long-

laf to c:D. (•(oiiny »»•( rroptrtt ««! »o«. the domojc or m/urj, inu

Wood-MwiBg lUehin, ttt, Cospliiip UDpnitacttl

R.S.O. ch. 26S. «ee ThrMhing Machine..

Workmen, and Othen, Intimidation with Seayaot to.

CodeSOUa). ^ , wrongfully and without lawful autliorlty,

with a view to compel CD. to abeUin 7rom employing K.F.. .. a »;o'k"»««.

whom he. the «id A.B ,
had a lawful nght to «. ™P'7

;''\'^"3',awfui
to emolov G.H., aa a workman, whom he. the «aid A.B., had the lawful

righTS Lufn'trom «, employing; or to compel *• "id CD- to »cr-«

or abatain from diminiahing th. rate of wages of his workmen; or to

»m~l .I.K. to abaUin froSi working for CD.); did unlawfully -u^
"olJnc. to the «iid CD. (or the «.id J.K.). or to the wife, or ehi ,lren of

the «ia CD. (or .T.K.). or did unlawfully injure th. property of the aaid— ... . , ..-_, — ,1.- 'njury done).CD.
I in ih«

.I.K.l or

use

T.k. \tet out the acts of violence, or the

or (6).

• Intimidate the said CD. [or .r.K.) by threat, to (proceed

srfeedtny form).
or (0).

• Peraistently follow the said CD. {or J.K.) from place to place.

or (d).

•Hide certain tools then owned or used by the aaid C.D. (or .IX.l

deprive the aaid CD. (or J.K., or hinder the said CD., or .J.K 1
in the

of eartain tools (alo.).
or (e).

.

• With one (or more) other persons follow the said CD. (or ,I.K.) in a

disorderly manner in a street in of

or (^ Pictedin.u).
.

•Be«!t or watch the hou«- in which the said CD (or J.K.) resided

(or the mill or factory, or ol»er ptoce. where the aaid CD., or .I.K.) then

worked or carried on business {or happened to be).

gtmilar OffeacM: Code 503.

Two justices required in any of these cases.

Workmaa Laaviif mploymnt Withont Sepayini Adnnces.

Ont. St. 1901, ch. 12, sec. 14.
. -.u ,. ~

jl J ,t on . entered into an agreement with CD.

under which the said A.B. did then and there receive fmm the said CD. (or

from E.F.. the agent of the said CD.) aa an advance of wages the sum nf

(orarailwajtiektHrom to . to enable him. the aaid A^..

to reach the place at which he then and there engaged to perform labour

(or ot»«r aer&wr, «(o«i»j wHol) for the said C.D. and theraafter. to „^.

on the day of . at the of elc. the said A.B.

without the consent of his employer, the said CD., did unlawfully leave the

said employment before the said money (or the cost of the said transporta-

tion) so advanced as aforesaid had been re-paid.

In'cludea the cargo, stores, or tackling and all parts of a vesael which

has been wrecked and also the property of a shipwrecked person; Code !( 41

1

For a statement of the rarious offences in eonnection with a wreck,

which may he tried by two juatices of the peace, see Code 431.



CHAPTER XIV.

SUMMABY Trials or Indictable Offences by Magistbates.

n,hZ''f T"'"^ jurirfietion of police magi,trates, and the

under H? 7""" """''"""^ '" ^"'J'-" "»• «°d '""en definedunder the designation of "magistrates," in relation to the™

paKe 197 et scq There remains to be considered .the procedureby which such jurisdiction is to be exercised.
P"-'''=«<i"re

It may be convenient to understand that when the term

771 to be included in that term, unless it is otherwise stat'ed.

CoBient.

The jurisdiction conferred upon magistrates by CVnie 773
Ls «.met,mes e«rc,aable summarily and absolutely/without «iy

wXihl'^^nr'"'^ '"' -""'"-- -" ""''"»—

^

thetj'"?"
""' '"'" »'«"°«'' ^uthorit,., without consent, in

Ir hT/ f
''"^'' "'""^ """ ''«Pi"S. "• being an inmate,

Z h.^H
'"l-enter, of a disonierly house, hous? of ill-farae

0, bawdy house: Code 77^ (f) .. and such authority doesnot depend upon consent, nor is consent to be asked: Code 774The term a disorderly house in this section includes a earn

^

ing house: Ex p. Cooke, 3 Can. Cr. Cas. 72: R. v FIvnn 9Can. Cf. Cas odO; but see cmira: R. v. France, 1 Can. Cr. c'as.

The magistrate's jurisdiction is also absolute, without consent
". repird to any of the offences mentione,! in Code 773 inX
;r n'.!!™

"'
f'r '-'TI

""'-^ •"^''"'ly »• Canada, and' having
... p manent domicile here, and who i, charged ,.;th,r withinthe city of Quebec (as limited for the purpose , f ,he policeordinance), or within the city of Montreal a' so limited, ^r inan, other .sea,.ort town or city in Canada where there is a mag-

r„v V.r ^ " '" ""' "'"" "f '"^ ""<'• person charged wUhany of the offence, mentioned, upon ,1„. ,.„,„p,ain, of Ly^
ThrSeTc^^rr ""'""'"^

'^ ^"-"•'"' '" "•' ''-^
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Such ju: isdictiou does not depend on consent, nor i« con-

sent to be anked: Code 775 (2).

In Uritish Coliunbia, I'rinee Kdward Island, Saskatchewan,

Alberta, the North-West Territories and the Yukon, a maKis-

Irate's jurisdietion is also absolute, without consent, except a

case c(imin(! under Cod' 777; and also except ca.ses under

false pretences and receiving stolen

•»less the person charged is a sea-

, e mi'utioued : Code 77B.

lairistrate has jurisdietion to try the

1 7:1. only in the event of the accused

The procedure thereupon is laid

Cod,' 782 aiul 78:1 (thefts,

Koods, over $10. in value

faring person, such as is ;

In all other eases, th

offences mentioned in (
'

,

•

eonsentiuf; to be so tr,'J.

down in Code 778-7H1.

In cases of theft, false pretences and receiving stolen prop-

erty of over $10 value, (which are not included in (.'ihU' 77:1), a

magistrate has jurisdietion to proceed n'lniliiarily on eonseni

;

and the prm^edure is that prescribed by Code 782, 78:1.

But he can only convict and award punishment in the last

mentioned eases, when the accused not only consents to Ih- trii'd

summarily, but also pleads auilty; and if he |>lea<ls not auilty.

the niasistrate is to hold a preliminary examination only; and

may commit the accused for trial ; Code 78:1,

By Code 777, a very extensive jurisdietion is conferrt'd upon

the macistrates there mentionwl: vi/., all police manistrates i«

Ontario; and all stipendiary magistrates for any county. it\»-

trict or provisicual county in Ontario; and also police and stip-

endiary maKlstrates in cities and towns in all the other pro-

nces'lnot inclndins district magistrates, however, elsewhere

'
' Ontario), and also recorders, exercising .judicial func-

tions anywhere in Canada,

Such magistrates have authority, with the consent of the ac-

cused, to try BUiomarily. and convict and punish, any offender

for any offence for which he nught be tried at the general ses-

sions of the peace . Code 777,

Such offences are stated in Coile ;>82, to be nil iiididahlr

offences, except those mentio-ied in Code .'»8:1,

The procedure before the magistrates mentioned, in ihesc

cases, is provided b.v Code 77*^,

JiTenile Offenders.

In any case eomiug within the jurisdietion of any magis-

trate, under any of the provisions above referred to. if the ae-
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heo^/r "' ""'.'r """-^ ••™''"'' the' B-»-d To (^ ned
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committed for trial by a juitioe. He alio baa the authority of

a jurtice; and may himself hold »ueb preliminary enquiry, aa

™ch juatice; and he may afterwarda, aa inch ^tnot ma«»-

trate, hold a trial by consent of the accuaed, under Code 8^0:

1!. V. Breckenridge, 7 Can. Cr. Caa. 124.

A "magiatrate" who is not a police or stipendiaiy magiatrata

having authority to try cases under Code 777, can only try

cases mentioned in Code 782, (theft, false pretences and re-

ceiving stolen goods of over »10 value), after the conditiona

mentioned in that section have been complied with; ™-. »""

he has taken evidence for the prosecution, and baa reached the

..pinion that such evidence is sufficient to put the accused on

his trial. He may then, but not before, ask the accused whether

he consents to be summarily tried: R. v. -Williams, 10 Can. Cr.

Cas. 330. . ,. •. J .

In all cases the jurisdiction of a Magistrate is limited to

those which have arisen within his territorial division as a magis-

trate.

Conient of Aecoaed to Snmmaiy Trial.

In all cases in which a magistrate has authority and aMumea

to try an accused person, by consent, for an indicUblc offence,

it is important, as pointed out in R. v. London, JJ., 17 Wi
C C 526, that he should be careful to carry out the provisions

contained in Code 778; and to see that the accused fully under-

stands the effect of his consent: and if the magistrate does not

inform him of his right to be tried by a jury, the conviction

will be quaahed for want of jurisdiction. The accused person

must be expressly informed of his right to be tried by a ]u^:

R, V. Cockshott (1898), 1 Q.B. 582; K. v. Hogarth 24 O.R. 60;

R. V. Conway, 7 Can. Cr. Cas. 129; R. v. Shepherd, 6 Can. Cr.

Ca!t 463

He must also be informed of the court at which the case

can probably be soonest h.ert by a jury: R. v. Walsh
f
Can ?r^

Cas 101- and he must b" informed of the date of the sitting

of the court at which the jury trial will likely take place: R. v.

Williams, 10 Can. Cr. Cas. 330.

The omission of any of these particulars goes to jurisdiction,

and will be fatal to the conviction; and it is immaterial whether

the defendant knew of his right to a jury, and other particu-

lars The omission to do what the statute provides shall be done.
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f;.r the protection of .ccu«d pe«oni, cannot be waived- H vCo«k.hott 1898), 1 Q.B. 582; B. v. Wal.h, 8 Can. Cr Ca. iol'

wish , h .""T'k"'
'" '"•"''' "'' "" defendant, "How do you

r« 0. ,

'''"'^,^'' """"' ^y * i^'y"- «• v. WaUh, 8 Can. Cr

77^(2? »n„r"rl'
'" "^ """^ ,r "P"^^ P^^'^ed by Code

lllmlZ ri?S. .""I'J"-
°°'""' "'-'-ntthat the charge"gamst you ,hall be tried by me: or do yon desire that it shall

^a,z z"'i
'•'

"
^"'^ "* *'"' ("""""» '*« "«^' «< ..^,- r

:"';i„'::"?.flf'e,r;""'
""''•" -" -'•''»'' '-^ •-- »' «"

The ,|„,.,ti„n n,ay he put by the magistrate '» elerk. speaking

Cas. WO '
'" ^"'^""'- ^ " Ridehaugh, 7 Can Cr

tried'"bv''thet."'''^."''?.'^
P"™" ""''"<" '«' '=™»«""' "> be

to him »nH I * f ,!' ""t
"""" "f "" «'>»'«* « «° >" "'•tedto him and when he has elected to be tried by the mamstrate

and he IS to be asked whether he is guilty of it or not: Cod^

afte?t'he''t""' T%"-'* ^ ""''"'^ '» "•"**"'" « '^•""i time,

stated m the information laid in the beginning of the nrm-eed.ngs IS snflfieient: R. v Shephard, 6 Can Cr. Cas 463

n„„- . ". v"
""'""^ P^""" *"" ""'« «'«=*«<! to be tried by the

S.LR 5?2.
'""""' """"""'» ^itl-d'"- it: R. V. Keefer! 2

mi„!f,e"'nfti™i''"!''''"'-^'r"*^'
*•" "a««tr«te will make a™.mite of ad ud.eatu.n similar to that described, ante. p. 356or he may make out the usual formal conviction, which, howevercan be made out afterwards.

""wever,

ETteiit of Anthority Conferred by Conient.
The consent to summary trial for the offence stated to theaccused ,s to be taken as a consent to a summary tri'I forwhatever offence the accused might be found guilty of 1 thecourt of general seasions in Ontario, if he were Wed there on alike charge: e.g on a trial by consent for committing an offencehe may be convicted, without further consent, of an attemMtocommit ,t: or on a trial for an offence he miy be convS o1a lesser offence involved in it: for instance, on a charge ofcommitting an aggravated assault, be may be convicted of an

f :

:
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assault of a lesser degree than that charsed; R. v. Morgan, 5

Can. Cr. Cas. 63; R. v. Morgan No. 2. 5 Can. Cr. Cas. 272; R.

V Coolen, 8 Can. Cr. Cas. 157. But the charge cannot be en-

larged or e.xtended or made of a different nature by amend-

ment, without the accused being given the right to elect again:

R. V. Walsh, 8 Can. Cr. Cas. 101.

In all oases he must be allowed, if he pleads not guilty, to

make his full answer and defence and to have all witnesses

examined and cross-examined by counsel or solicitor :
Code 7*'6

;

and every court held by a magistrate, is to be an open, public

court: Code 787. But see the provisions of Code 644, 645 in

particular cases: a»ie. p. 233.

The forms of procedure for compi'Uing the attendance of

witnesses: Code 788 and 78!); and other proceedings generally

by information, summons, warrant to arrest, taking evidence,

etc.. are similar to those to be taken by jtistices of the peace aa

described in the preceding chapters. If the accused person is

duly under arrest without a warrant, and is brought before a

magistrate and charged with any indictable offence, the written

charge though not under oath, then drawn up and read to him,

is to be read to him. and if he then consents to a summary trial,

the magistrate may proceed with it aUhouv'h no information,

under oath or otherwise, has been laid: R. v. McLean, 5 Can. Cr.

Cas. 67.

Code 799 provides that forms of conviction, etc., Nos. 55,

.56 and 57, in the Cr. Code, may he used, making requisite altera-

tions.

Fnniihment.

The punishment for offences tried under Code 773 (a) (f) ;

viz.. theft, false pretences and receiving stolen goods, not ex-

ceeding $10 in value, is that prescribed by Code 780; and in

other cases, under Code 773, (except when they are tried under

Code 777, by a police or stipendiary magistrate), are provided

by Code 780, 781.

But in all cases tried under Code 777, (whether or not they

are included in Code 773, a police or stipendiary magistrate

mentioned in Code 777, may award such punishment as the

court of general sessions of the peace in Ontario could award:

R. V. Archibald, 4 Can. Cr. Cas. 159 ; R. v. Boucher, 8 P.R. 20,

4 A.R. 191 ; R. V. Conlin, 29 O.R. 28 ; R. v. Ridebangh, 7 Can.
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^^t^ c.:\!'^r '
'""• '- '- '''' «"<> - "^-

preJ^LrhtlT™,';";'^'' .'' •" •'* '» '"e manner, if any,

:"io:':rrinrrs::vry-*^^'««^^

statmelr'Th'' l"' """"u
'™P"™°>™t «" provided by the

h m ••!, hi r''''/'".V"'^^*™'' ""y '»"»- one or bothui tnem m his disere'ion : Code Ill's- B v r k-

1

«
Can. C. cas. 19. E, p. Kent, 7tn'
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' Cas/447 Whrihe

Zeor^T ".
*"""' "«* P"°'''"""« liff'^'-en^ly under t

he ase fn^Te
""*'"""'

"."'' '"^ '""'''''™«^ "«" aut'Lori^ [o t"^

depend upon 1^!":"^ '"\''""»'Ji'=«»° "« «" punishment, the^

J^^9::^^rafa^i-.---:,-^^
nd,etable offence, he may inflict punishment a, such and awarSH-e punishment applicable to the offence by the ,e;tion ulder

bv the V" 1*'"'- ""'' '^ "" '™'"'d «» the punS^ment fixed

a chrr"'"? a" '""'r.
'"""' "° *"" '"»' »"" CoTtT?, of

harm Tcode 274?^^
''

""T'*'
.<"'»-""'"'« ^ievons bodilynarm (Code 274), the magistrate is not limited to the punishment provided for the offence by Code 773 (c) vt fi !, 1

in iraol tCnA^ 7ai \ u * '"*^ "*' ^^^ viz., b months

by cSe 274 R l^ A iril "TT" "•" Pu-ishment providedoy i,ode ^74 B. v. Archibald, 4 Can. Cr, Gas. 1,59- so also on

?he e^' ''.""'TT " '''^"'"'y """^e. 'he mag stratat^in«
limited J?h """^t

"'• " "" ""^™'=' '""'- C«le 228, i7no?

Id r C^de77^'l'« "'•'''""''t'^
'"' *^ """"^ offence triabL

.Tfltrpii'h^rXhT : xtrftr^t^'' "" "*^
sessions to inflict under Code 228: nTTZ'. lo^'cll' cTc^.

or I!"'V^^ '^f"^"
'"'"'''''"' """ "" Offence is either indictable

CodTi44%'f'lr""r"'^
""'"" * J"^""-^ ^'- " e-e undcode 144, of obstrnctinK a peace oflicer; the justice or masistrate may, ,f he thinks that course adequa e, tr^ the cTse"as a summary convictions" case, withoni consent imposTng

»':
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the punishment applicable to it as such, and need not treat it

as an indictable offence unless it appears that the interests ot

justice so require : R. v. Nelson, 4 Can. Cr. Cas. 461.

Snipended Sentence.

A magistrate may suspend sentence in cases tried before him

in his capacity of a magistrate and not as an ex officio justice

:

Code 1026, 1081-1083. When sitting for the trial of an

indictable offence, the magistrate's court is a court" within

the meaning of Code 1026, 1081 and 1082; and he has the

powers given to a court by those sections. R. v. McLellan, 10

Can. Cr. Cas. 5.

The circumstances under which a person convicted of crime

may be released on suspended sentence, or probation of good

conduct, are stated in the above sections; and the proper time

to malie enquiry and take evidence under them as to any pre-

vious convictions asainst the accused in order to exclude a

suspended sentence, is after the defendant has been convicted;

and the magistrate may make the enquiry, even if the Crown

counsel does not do so: R. v. Bonnevie, 10 Can. Cr. Cas. 377.

Affidavits on both sides may be received and certified copies

of any previous convictions may be used; and the Crown officer

as well as the defendant's counsel arc entitled to be heard in

any court on the question of the punishment to be awarded;

and if the defendant pleaded guilty the Crown officer is heard

flr.st, and the defendant's counsel follows: R. v. Dignan, 7 A.

& E. 593; R. V. Bunts. 2 T.R. 683; R. v. Sutton, 7 A. & E. 594;

cited in 10 Can. Cr. Cas. 381.

A person released on suspended sentence can only be brought

up again under Code 1083, for sentence, on motion of the

Crown and not of the private prosecutor : R. v. Young, 4 Can.

Cr. Cas. 580 ; R. v. Siteman, 6 Can. Cr. Cas. 224.

Sureties foi Good Behavionr.

The magistrate may, in addition to any sentence imposed,

require the person convicted to give security to keep the peace

and be of good behaviour for any term not exceeding two years

;

and may order that in default the defendant shall be imprisoned

for not more than one year after the espiry of any imprisonment

under his sentence, or until sureties are furnished: Code 1058,

1060.
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magistrate e'rJ^l'^'
"'"'' ""'' '""='' '»"«*'««'"' '- the

bTIcI Or rri,« "T""^
'""'" P""*"^ B« Smith',Mil, b Can. Cr. Cas. 416; and cases cited there at p. 419.

Bettoration of Stolen Property,
See Code 1050.

be TeXT rlh°'
" "'""'""!, ""'"-'""y. -"ay be ordered toDC re.stored to the owner; and compensation for the loss ofproperty may also be ordered: Code 1049. And if it aTearaby the evidence that the defendant has sold it, or any part olt, any money taken from the prisoner on arres may be app irf

CodTlMf.™'"*""""'
' '"""^ """^y "^'""^ "> the'^defenTani;:

Enforcement of Fine or Coiti.
The conviction by a magistrate has the same effect as aeonv,et,„„ upon indictment for the same offenTe: Cod 791and so he punishment under it may be enforced in like man

dstrJb.'itnnV.
'^"'™''"' '" '"^'"^ «'^ «°« "^ «»»«' byaistress, but only by imprisonment; Code 1035

In issuing warrants of commitment, the magistrate is

sense adjudicatin, m the matter, and has no authority toso adjudicate. The adjudication was by the maZrate whomade the conviction and must be made by him when hT did soSo care must be taken by the latter, to fix a term of imprison

WondTe dt ' '"^^"'T "' '"' «''^' -"ich will eS
?h^w . ^^ "PPomted for payment, otherwise sueh term(being reckoned from the day of adjudication"), mav haTe

Coiti.

The provisions of the law a.s to costs in these cases are con

r.^! t ti ff
' • '" '" ''"''"''• ""' applicable to cases ofndictable offences, tried before magistrates

; and thereT notariff of fees provided for sueh cases.
The costs, if ordered, are to be taxed according to the lowestscale of fees allowed in the sup rior courts of the p™'



432 SUMMARY TRIALS BY MAGISTRATES.

vince: Code 1047 (2); and may include a moderate al-

lowance to the prosecutor for loss fo time in and about the

prosecution, as may be considered reasonable: Code 1044. Such

costs in cases tried under Code 777, can only be recovered by

the same process as in a civil action; viz., in the manner des-

cribed in R.S.O. ch. 76; and the payment cannot be enforced

by distress or imprisonment.

But in cases tried under Code 773 (o), (rf), (f) and (f), the

line and costs (which are both not to exceed $100), may be

levied by warrant of distress or by imprisonment, in addition

to any inflicted for the offence, for a further term not exceed-

ing six months; Code 781 (2).

Other Froriiioiu.

After a summary trial of an indictable offence before a

magistrate by consent the prosecutor is not entitled to be bound

over to prosecute by indictment under Code 688; as the mat-

ter is res adjudicala, and the provisions of the above section

have no application : Code 798 ; Re R. v. Burns, 1 O.L.K. 341.

Beitontion of Frop'^rty.

Stolen property may be restored to the owner or his rep-

resentative by order of the magistrate: Code 1050; and pro-

vision is made for erforcinj? same by sub-sec. 2. This may be

done although the person charged is not convicted, if it is

proved to the satisfactit/n of the magistrate that the property

belongs to the prosecutor, or to any witness for the prosecu-

tion: Code 1050 (ST), and see sub-sees. (4) and (5), for further

provisions.

Traiumittiiig ConTiction.

A magistrate trying an indictable offence is to send the

conviction, (or a duplicate of the certificate of dismissal, as the

case may be), and all papers to the clerk of the peace, or other

proper officer of the court, to be kept amongst the records of

the court of general sessions or other court discharging like

functions: Code 793.

Application of Finn.

Fines received by magistrates are to be paid to the Provin-

cial Treasurer, except as mentioned ; Code 1036.
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Hapitntei' Betnnu.

t« t?^ ^,'^'P' f:^'*'
'*"• ^' "agistrates in Oi.tario arc to forward
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""T'''"^
'" *'"^ '""« - KSO. ch 101The witness fees are also payable by the countj-, by orderof the magistrate, under R.S.O. ch. 105.

Appeal,

As to appeals in magistrates cases, ante, p. 138.

'i.i
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CHAPTER XV.

Juvenile Offendebs.

Apinit Dominion Lawi.

In dealing with younf? persona charged with offences against

the law the usual procedure before described, will be varied,

as follows:

—

By R.S.C. ch. 148, different provisions are made for the

several provinces; but the following apply to all the provinces.

Jnvenile Offenders to be Kept Separate From Other Ciiminali.

By section 28: young persons apparently under the age of

sixteen years, who are arrested, or committed to custwly, whether

for indictable offences, or for cases punishable on summary con-

victions under any Canadian law, and whether before or after

the trial, but before imprisonment under sentence, are to be

kept separate from older persons charged with crime; and all

persons undergoing Ecntcnce; and are not to be confined in

lockups or police stations with older persona charged with crime,

or with ordinary criminals.

Trials to be Without Publicity.

By Code 644, the trials of such young persons are to take

place without publicity, and separately and apart from the

trials of other accused persons; and it suitable times to be

designated and appointed for that purpose.

Fiocednre on Trials Before Magistratei for Indictable Offences.

Code 779 applies to .iuvenile offenders appearing to be of or

under 16 years of age. who are charged, before a "magistrate"

acting under Part XVI. of the Criminal Code, with an indic-

table offence which the "nia'jistrate" pi'Toses to try summar-

ily : see ante, p 424.

In such a ease the "magistrate" is first to ask the accused

what his age is : and if it is staV d to be sixteen years or less, the

"magistrate" must defer fui ner proceedings, and at once

cause notice, (Form, post p. 437) to be given to the parent,

if any, living in the province; or if the parents are dead or
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The justice or moKistrate is then to advise with the saidofficer, and with the parents or such other person and mayconsider any report made by the officer: sec. 68 (')
^
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""^ "^'f"^" "f '»" 'hild wll be he'tserved thereby, instead of committing the child for trial o,sentencing the child as the ease may be he may

taki''tl"chirr''
,"" f'Z "' ""^ Children's' Aid Society to

(t .hi^ ;

''" ""''"' """ P^^i^i"™ of tl'e lo"- of On ario
{I.C.. the Act respectuig Apprentices and Minors- RSO eh
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161), bind the child out to »ome suitable person, until the -flild

18 twenty-one years old, or any less age; or

(6) place the child in some foster home; or

(c) impose a fine not excee<liiig ten dollars: (which may b«

enforced with costs in the manner described in Code 739
;
or

(d) suspend the sentence either for a definite or indefinite

period ; or

(e) if the child has been found (tuilty of the offence charged,

or is shewn to be wilfully wayward and unmanageable, he may

commit the child to a certified industrial school, or to the refuge

for girls : and in such case the report of the officer of the Child-

ren's Aid Society is to be atta:;hed to the warrant of commit-

ment: sec. 68 (3).

By sec. 69, when such an order has been made, the child may

thereafter be dealt with under the law of Ontario, as if the order

had been made in respect of a proceeding instituted under the

authority of an Ontario Statute: i.e., in any of the ways provid-

ed for by the Children's Protection Act of Ontario, or the In-

dustrial Schools Act, or the Act to establish an Industrial Refuge

for Girls.
.

By sec. 52 B.S.C., eh. 148, further provision is made by

which a police or stipendiary magistrate by whom a boy, not

exceeding the age of 13 years, is convicted of any offence against

the law of Canada, may sentence him to imprisonment in any

certified industrial school for not more than five years and not

less than two years; but not beyond the time when he wUl be 17

years old.
. . .

Similar provisions for the commitment to an industrial

school or refuge for girls under 14 yeai-s are made by sec. 62.

Section 67 provides, that if any child apparently under the

age of 14 years is convicted of any offence against the law of

Canada whether indictable or upon summary conviction ttie

magistrate or justice, instead of sentencing the child, may order

that the child be committed to the charge of any Children's Aid

Society approved by the Lt.-Govenor of Ontario in Council,

or to any industrial school.

Section 70, of the same statute provides that except in the

cases of children cared for in a shelter or temporary home

established under the Children's Protection Act of Ontario, in

a municipality in which there is but one Children's Aid Society,

no Protestant child is to be committed to the care of any Roman
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c'lholi" W?""''-f'?
^'"'^' °' '" '" P'»-^-J '" ""y Romantatholi family a, itx fostsr home; nor i, anv Roman Cathnlin

Wrhome"; "*
""^ """"^ '" "" """"'"''"' ^-'i'^ » 't.

% R.S.O. ch. 259, «ec. 38 and R.S.O. ch. 304 «« 17 the

3'"c ildr?/ 'rrr'."'""^
•" - «™"'" Ca.ho,innduJtJ'ai'Mnool^ Children , Aid Society, or institution or foster home- or

cZlZTA^:f''''°,
""" " " ^""^''"* ind«,„ia?Tho„°

Canada. \

Province oi I

County of . JTo A.B., Esquire, Secretary
Society for the County of
hereinafter named.

.« iJ/**" "? ''^'•''^ notified that, on the dav of a n lo

. ^ »' ,
in the Couiity of at Ihe'hlr ,f ' ° ""

La 19 .

'" "" "^"""^^ °' '. tki' d.y of

K.L., Police Maffiatrate:
or

ir.x,,

O.K.,

J.P.9., County of

(or President) of the Children', Aid
and to CD., parent of boy (or girl).

be annexed to the above
The usual affidavit of service wi

notice.

r mof Ori^forDrHvergofaChiU Charged with a Criminal Offenor toa ChMrcn; A,d Society or Industrial School
""'"'"• '"

Canada.
Province of Ontario,
County of

Whereas on the day of A n lo - *
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lim miwi»lriit» in ami ror the of In the rminty o( ).

ly A.ll. iiKnliiKt C.l). of , for that I"' ""I llie clittrgr).

Ana wh^rran the >alil I'.l).. havhiu W'fn hroUKht la'fure me to an-ivec

the Hiiiil 'harKP. and It ]t|i)>eiirniK to nie that the Haiti f.l), U a Imiv luiiler

tlw aiw ut 12 vnir« (or a Kl'l ""''' tlie aK- ol 1:1 ye.ir.l. 1 ili.l on th«

,liiv of , A.D. Ill , caute notice In wntintt to W tluljr

given to the' Exeeutive (lllieer o( the ChililrenV Ahl Sialely (or the "uia

"'oiinty of (or if tht-re i« no dar* iHintly ttate Ihitt fuct), antl to

E.U.. the father (or mothpri of the aaiil CD.
, . , ^

Ami havinK advi«e<l anil eoiinwlle.1 w'th the aaiil olhcer anil with the

•aid E.U., (or (i« lAe r«<ie mint 6PK anj having considered (he re|M)rt made

by the laid offlcer upon the «ald chariie, and havliiK duly heard the matter

of the «aid inlornintlon, I am of opinion that the public lutere.t and th«

xelfare of the .aid IM>. will he l»'.t «er%e<l herel.y.

I do ortler that (I.H.. Ewiuire, the nald executive oflWr of the Mill

Children'a Aid Society, he and he la hereby authorized to take the «aid CD.,

«'d under tlio provi.ione of the law of the Province of Ontario, to place tb«

said CD o- In wjine approved foater-home ior hind the aaid CD. out to

•ome auitab, |icr~in) until the .aid CD. "hall have ottaine.1 the agi- of 21

yeara ior any teng aye may be here Btulal).
. „ _*

(Or, in«(F0(l (il the preceding parayraph beginning "I do order, tntert

the fothiriny) :
— ,'

. ,^ ,«
And wherea. 1 did on thia day of , A.D. Id ,

upon

the trial of the .aid CI). uiK.n the .alil cliariie i if il i« une ,nl»i« the ,u.)icr «

or magigtrale'e eummart/ jun>'/iction) In the preMnce and hearing of the

iaid I'.D., and of the .jiiil oHlcer of the Chil.lren'. Aid Society, and of the

taid K.D.. the parent of the said child, duly convict the said CD., and find

him ffuilty of the aaid offence.
, , ,, i

Or (i^ the rhild in not tried, ineerl the folloiring i« plaee of the abort

recital of conriction) it having been ahewn that the .aid C.D. is wilfully

wayward and unmanageable:—
, . , , , .** . * *i *

I do order that the aaid CD. be and he la hereby committed to the

Victoria Indn.trial School at lllmico (if the child i« a I'rotetlanl
:
or if

a Roman Catholic, tvbtlilulc the HI. ./ohn't Indutlniil drhool. F.axI To-

ronto. i» l»e County of York. If the child i« a yirl. the it to be mmmidnJ
to the Aleiandra Industrial Hchool for (lirlt. Eaal Toronto, if a Protenlant

:

or 10 l*e S( Mary't Indmtriat School at Toronto, if the girl i« a Woman

Catholie, for the term of (not more than 5 or lc»a (»an 2) yeara: ,"«
't'

And I further order, pursuant to the statutes in that behalf, that,

until the .aid CD. shall reach the age of years, or lie otherwise

provided for. the treasurer of the municipality of the of ,

which 1 specify to he the municipalitv responsible for the maintenance of

the said CD. in that telialf. shall pay to the said Ohildren's Aid Society

(or (o the Induttrial tichool lo irhich the child hat been committed, naming

it. at the cate may be) the sum of $ per weeii, towards the miintenince

of the said CD.
Given under my hand and seal this day of ,

A.D. 19 ,

at in tlie County of .

(Signed) [Seal]

J.P., County of

A copy of the above order and the depositions in the ease

with the following certificate of the justice or macistrate, is to

be se.it to the clerk of the municipality chargeable with main-

tenance, as to which see post, p. 450.
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Pnjvlncf of Ontarifi,
Count)- or

, or
City of

I do hwrii.v i-..rliry thnt th. pap«n hmU, annrsol ,„ trilf rooin o(

*^' "* • t'''t day 111 A.I) 19

IMiftnnll

J.P.,

County of

or
Police Mafiiatrntp.

The repots of the offlcep of the Children's Ai.l Hmi'ty upon
the ease, is to be attached to the order of commitment.

The folloivinK notice must also be attached and sent to the
clerk of the municipality:—

NOTirt TO Cm-.,TT (0> ClTT. OB .StPA.A-ED TOWN | I.IABLE l„» THE ( Hllu',
Maintcxance.

To
The cl-rk of the niinicipniity of the of

•nd annexed heret, e e.>,,ie» of the dei>o«ition» utm, whieh the childtherein nnme<l 'in« conimitte<l.
'

you are requil... to take notice that unle.. the municipality of the

„,.u, '
, ,

"""•" '"'''"o me to set a«ide or vary the ahove orderwith n one calendar month fom t> time of your receiving »«i,l or, , r from

Si tSi^H'^r,'"" r'"'* ^rr:' " ••"•• «>"'«-"<«l to the order, aSmil l>eeftopped from denying liability -eunder

A.D.^o'™ "
"" "' '' -^y «'

O.H.,
J.P.,

or
Polico majfistrnte. in and for

the of

The order, with a copy of the depositions and the followine
medical certificate, is to be furnished to the authorities of the
Industrial School or to the officer of the Children's Aid Society.

Medical Cebttficate.

* **' ^''^ • *^f in the Conntr of
heing a duly qualified medicnl practitioner in llntirio lor ,„ Ihe r„>r mailbe) do certify that I have thi, day examined CD., a Iw lor „, (», Z'may 6e) cm,mitte,l to St. .fohn', Induatrial School at Ko,t Toront^ 7nd
I do certify that the ,„id CD. i, free from anv contaRiou

° dlCe „ wella. any n,e„lal„r physical defect or weakne,, that mi«ht interTere\"h ij ,

inmate of St. .Tohn's Industrial School |or m Ihc r,,,c mail bf) nithontinjury to the health or wellheing of the other hoys (or nirls) there
Dated at , thig day of A D 19

(Sgd.) TK.. M.D.
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If the parent, or person interested in the child, claims that

the disposition made by the above order is illegal, habeas corpus

will lie: see chapter on "Habeas Corpus," ante.

After being committed to the charge of a Children's Aid

Society or to an Industrial School, the child is to be dealt with

under Ontario laws as if committed under an Ontario Statute;

E.S.C. ch. 148, sec. 69. The Ontario Statutes on the subject are

The Industrial Schools Act, R.S.C. ch. 304, amended by Ontario

Statute 3 Edw. VII. eh. 37; and The Children's Protection Act

of Ontario R.S.O. ch. 259, amended by 3 Edw. VII. ch. 30; and

The Act to establish an Industrial Refuge for Girls. : R.S.O. ch.

310.

The Industrial Schools Act, R.S.O. ch. 304, sec. 16 (1), as

amended by Ontario Statute: 3 Edw. VII. ch. 37-55, authorizes

the authorities of an industrial school to receive and detain

boys under 16, wlio are convicted of an ofifence against any Dom-

inion law.

Juvenile Offenders Charged With Theft, etc.

Criminal Code.

The Criminal Code, sees. 800, 821, Part XVII., deals with

the special cases of juveniles chai'gcd with theft, or attempted

theft or any offence punishable as such; and who appear to be

under 16 years old at the time the offence is alleged to have been

committed or attempted ; Code 802.

Who May Try.

The functionaries in the different provinces, who are auth-

orized to try such cases summarily and to award punishment

are those mentioned in Code 800. In British Columbia and

Prince Edward Island, these sections of the Cr. Code apply

only to cases in which the punishment provided for the offence

is less than two years' imprisonment: Code 801.

No special consent by the accused is. necessary; but upon

reading the charge and before calling upon him to plead to it,

the justices are required to say to the accused :

—

"We shall have to hear what you wish to say in answer to th charge

against you; but if you wish to be tried by a jury you must noio object

to OUT deciding upon it at once: Code 807.
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,.»nnL"'l-'°?'f'

" ''''' P"*'"' "' ««"dian, then objects (hecannot object afterwards), the justice, cannot deal nth he

rith rT -^
under these provisions; but they may proceed

the Crimil'.T7' 'T''^'
'° '"""'^•''"' -ith thesectbns of

H.lrihT
,^°'^''

'^l'*""^ *" '^ 0' indictable offences, anddescribed, ante, pp. 255 et. seq. : Code 807 (2).

Kotice to Parent.

The parent and Children's Aid Society must be notified in

rZ^lli '' "'• "'' ""• ''''' ""'' P- ^'* -^

to trv th''.T'''"f.r'^f
^'^' ^°° '* '"«' ">« J"^"""" a« not

be a fit s^h / ' t"^' "P"'"' '™"° "°^ circumstances to

iect M hi ^ i
" ""''^t"™*. -'™>' if the accused does not ob-gect to be tried summarily; and in that event, they are to hold a

'itzz cxzr^' ''-''"' - '---^^^ '°"-«p-

trial W^' ^r"' ""','"'' '"''™' "' ^"^'^^ "^^'"^ ="d electstrial by a jury a prelirainary enquiry will be held and the war-rant of commitment if any, committing him for trial will statethat the accused so elected : Code 808 (2).

Frocednre.

The proceediiim for the trial of juvenile offenders under the

btT'-er^T '°> " •'%"' """*'' '-y « ''^o™ informat onBy a credible witness": Code 805

Cod^'anT-f
'°™' "' '"'°™«'i™. Form 3 in the Criminal

Form 4 "V""^™""''
^''™' ^^ ""<' '""•^"^ to apprehend,Form 4, may be adapted to the above proceedings.

m,v hVI Tv™ ""^.'•^ '"''™ *'"' 'he summons or warrantmay be issued by one justice, althouBh the statute requires

summons will be ehansed so as to require the accused to appearbefore two ju.stices or a magistrate : Code 805
The Hsiial powers of remand or adjournment, and for takingthe reeogniEanee for the appearance of the accused thereon are

Crimind CoVe!"""
'' '^"^^ ""^ ""' ^"^ " "'"' ^^^ 'h"

Witnesses may be summoned, and if necessaiy bound over toattend: Code 809, 810: and they may be arrestrl on a warrantfor neglecting or refusing to attend, upon proof of service of
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summons; or of the witness being bound over to appear: Code

Summonses for witnesses are served in the manner provided

by Code 812: and may be issued and recognizances taken by ar"

one justice: Code 809, 810; Form 11 to the Criminal Code.

One of the justices before whom the witness is required t

attend, may receive proof of service, and issue the warrant fm

the arrest of the witness foi' non-attendance; Form 15 to the

Criminal Code.

The Hearing.

The proceedings on the hearing of the case are the same as

ordinary summary trials by justices: see ante p. 348; or pre-

liminary enquiries: see ante. p. 255, except that the provisions

of Code 644, and of R.S.C. ch. 148, above referred to at P- «*

antf. will apply also to these proceedings in regard to the trial

taking place without publicity and apart from the trials of other

•accused persons; and that the oftVnder must be kept separate

and apart from other accused persons; and that notice ot the

proceedings must be given to the parent and the Children s Aid

Society; and the other requirements of the law, as above s ated,

in reference to the trials of juveniles, apply and must be followed

in the cases under consideration.

Release Withont Punishment in Certain Caiei.

It the justices or magistrate upon the hearing of the charge

of theft under the above sections of the Criminal Code, deem

the case not proved; or, if proved, that it is not expedient to

inflict any punishment, they are to dismiss the accused; hut

must first require him, in the latter event, to find sureties for

his future good behaviour: Code 813. The grounds stated in

Code 1081, would be fit grounds for deeming it not expedient to

inflict any punishment: viz., the youth, character and anteced-

ents of the oifendrr; or the trivial nature of the offence; or any

extenuating circumstances under which the offence was com-

mitted.

Pom of Kecogniiance for Good Behaviour.

See ail''', p. 3fi0 for form of the recognizance; but instead

of the condition there given, insert the following:—
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Ou Hndiiis; tlie case not proved (or, if proved, on sureties
being given tor fntnre good conduct), no conviction is recorded,
but the accused is to be dismissed; and a certiHcate of dismissal
« to be made out and delivered to him, in the Form 58 in theCrimina Code: Code 813; and the accused, upon obtaining
stich certificate, or if he is convicted, is released from any other
criminal charge for the same cause : Code 815.

ConTiction.

If the case is tried summarily, and the accused is convicted
upon his own confession, or upon proof: Code 810. the form of
convictmn may be drawn up in the Form 59 to the Criminal
locie: Code 8U. The conviction must be signed and sealed by
both justices, or the magistrate, as the case may be.

Pnniahment.

The punishment on conviction, is prescribed bv Code 802
v-iz., imprisonment, wiUi or williout hard lahom: tor not more
than three months, in the .omnion gaol, "or oth.-r place of con-
finement within the juri.,dicti,m of the justices." This includes
an industrial .school.

The form of warrant to commit, 41 given in the Crim-
inal Code, may be adapted by making the necessarv changes-
or the above order for commitment to an industrial school may
be made. '

Instead of imprisonment as above provided, the justices may
ad.,„dge that the offender "forfeit and pay" a fine not ex-

ceeding $20: Code 802.

The mode of enforcing payment is provided bv Code 818.
11 the hue IS not at once paid, the justices mav, if thev deem
It expedient, appoint a future day for such pavment. and order
the offender to be detained "in safe custodv" until such day
unless security is given by recognizance "or otherwise" (mean-
ing, probably, by the de,.osit of property), for his appearance
on the day appointed : Code 818.

If the fine is not then paid, a warrant under the hands
and seals of the same or any other justices mav be i.ssned (Form
41 above mentioned changed to suit the facts), committing

1 I

P'tl
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the offender to gaol, or other place of confinement within the

"tri,dietio„; for not n,ore than three „,onh«. reeUon-

t money then, time may be given, the ushc^
^^\l^Z

for payment, and adjourning the case until that day, naroing

SB :hssi^zzxr;?==?

^'Tl very doubtful whether any other justices than those

who couvSd th. accused could award the imprisonment,

notwithstanding Code 818. ....«„, -„i»o« otter com-

S XV. ott CrLinalcIde.' Probably Code 1079 may reach

the case.

^'"the above punishment, the j^^tices have uthonty

to order restitution of the stolen P'»P",*5;-
<;f^f„Vn' its value

is not forthcoming they may ^^^ ^l- ,,r ti be paid

ry\?ZTererb;^uit:gain''s: Z oUder, as for a debt-.

Code 817 (2), (3).

Coati.

Code 819 enables the ^ -stioes, at the request of the prosecutor

„r a witnels for the prosecution, to order payment of reasonable

Tnd rufflcknt sum?to reimburse them respectively for their

and s""".'^";
,.

^pfore the justices, or otherwise, in carry-

L\^:nte"pr:rutt a^dXtheiJ trouble and loss of time;and
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they may also order payment of the constable's tees for the
apprehension and detention of the offender. By Code 819 (2)
such payment may be ordered, although no conviction takes place,
It the justices are of opinion that the persons claiming such
paymeni» u-ted in good faith. Code 819 does not expressly say
that the pryment of these costs is to be ordered to be made by
the accused, even if he is convicted or found guilty; and prob-
ably this section is to be read in connection with sec. 820, 821,
which provides for the payment of costs out of the county funds!
But the latter sections are practically abrogated, being only ap-
plicable prior to the repeal of former Code 827, and the sub-
stitution, by the Criminal Code Amendment Act, 1900, ch 46
of the present sec. 1036, by which the fines levied under these
sections are no longer payable to the county treasurer, but to
the provincial treasurer, and consequently there will no longer
be any county fund provided thereby, out of which alone such
costs can be paid as directed by Code 819-821.

Betnmi.

Convictions and recognizances under the above sections of
the Criminal Code are to be forthwith transmitted by the jus-
tices to the clerk of the peace, to be kept among the records of
the general sessions: Code 816. And the clerk of the peace is
required to transmit to the Minister of Agriculture, Ottawa, a
quarterly return of such convictions : Code 1139.

Objeotioni to Form of Order or Commitment.
A conviction under the above provisions of the Cr. Code

is not invalid if it omits to state the age of the child, or the
opinion of the justices on that subject, as it is presumed that
they acted rightly

; and as the questions of age and of religious
belief could not properly and need not be enquired into at the
trial of the offence, they would properly form a subject of en-
quiry on the part of the justices after conviction and -re
sentence, and it would, therefore, be unnecessary to ri ;o
them in the conviction: R. v. Brine, 33 N.S.R. 43: and .see , v
Yatfts, 9 Can. Cr. Cas. 359; R. V. Quinn, 36 C.L.J. 644.

The foregoing Canadian Statutes only apply to prosecu-
tions for offences against Dominion laws.

Juvenile Offenders Against Ontario Laws.

The Act for the Protection and Reformation of Neglected Children.
By R.S.O. ch. 2.59, similar provisions to those above mentioned

't i
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are made for proce, .lings on the prosecution of juvenile offenders

against Ontario laws.

liy sec. 29 seo.-sees 1, 2 and 3, it is the duty of cities and towns

of more than 10,000 inhabitants to make separate provision

for the custody of children under the age of 16 years; and they

an' not to be put in the ordinary cells or lockups, nor to be tried

in the ordinary police court rooms, if practicable ;
or an mte-

val of two hours must elapse after the other trials for the day.

Hearing to be Private.

By sec. 29 (4), the judge (which term includes a magis-

trate, or two justices acting together: see sec. 2 (d)) is directed,

in all cases in which a child under 16 is being tried or examined,

to exclude from the place all persons other than the counsel and

witnesses, officers of the law and of the Children's Aid Soeiety,

and the immediate friends or relations of the child. And, by

sec 32 no such child is to be placed in the same cell or room with

adult prisoners, but is to be kept apart as far as possible. By

sec 31 of the same Act, a magistrate, before whom a child under

14 is convicted of any offence against Ontario law, may, instead

of committing the child to prison, order that it be handed over

to the charge of any home for destitute or neglected children,

or an industrial school, or a Children's Aid Society, who may

permit its adoption by a suitable person, or may apprentice it

to any suitable trade or service.

By Ont. Stat. 3 Edw. VII. ch. 30, sec. 2, the following

seeticms have been added to the above revised statute :—

Jmtody of Child Pending or After Conviction.

»a (1) Where a child apparently under the age of sixteen

years is brought before a judge charged with any offence against

the laws of this province the said judge may, without making

a conviction, order the child to be placed under the care of a

probation officer and may by such order require a report to be

submitted to him by the otTieer from time to time concerning

the progress and welfare of the child.

(2) Any member of a Children's Committee or any officer

of a Children's Aid Society duly approved of. may act as a

probation officer, but shall not be so appointed without his own

consi'iit.
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(3) It shall be the duty of the probation officer to take a
personal .nter.^t in the child placed under his care so as to
secure its reformation and enable it to lead a respectable life.

S6 (1) No child under the age of fourteen years ehareed
wi h an offence against the laws of this province shall be com-
mitted to any Kaol or police station or lockup pendioR trial, nor
If so committed shall any sheriff, gaoler or police official receiveany child apparently under the ape of fourteen years for con-
hnement in any lockup or gaol commonly used for the deten-
tion of adults.

.,.'^'/7,f''''''
,""'''" f""''*"™ yars of age who has been

arrested shall as far as possible be admitted to bail and bo
placed in the custody of some relative, friend or benevolent per-
son willing to be responsible for his or her appearance.

(3) Where a child cannot be admitted to bail the .sheriff or
officer having the direction of such matters shall have authority
to contract for the temporary care and maintenance of such
Child with any association or individual poss'^ssing facilities
lor the safe-keeping and proper care of children until the case
IS disposed of and any expenses thus incnrr,.,l shall he a char-e
upon the municipality in which the child hi < last resided for
one year.

Notice to Parents and Children'! Aid Society.
Tiy see. .30, when a boy under 12, or a girl under 13, is

Charged with an offence against Ontario law, before anv court
or magistrate of competent .iurisdiction, notice in wri'^ri.' is to
be given to the executive officer of the Children's A Society
it any, and the child's parents should also be notiH( ,.--d the
proceedings and dealings with the ease are to be similar to those

„Tfr,"'^''^ »' !> 2!>8. under see. 4 of the Dominion statute,
57 & 58 Viet., eh. 58.

See Form of notice, ante p. 437.

The Industrial Schools Act.

By the Industrial Schools Act, R.S.O. ch. 304. see 14, amend-
ed by the Ont. Stat. 3 Edw. VII. ch. 37, sec. 3, any one apparently
under 16, who has been convicted before n judge or niai"strate"
or one or more .iustices, for an offence against Ontario la- • may
be committed to an industrial school for an indefinite period
and may be obtained there until he is 21 years old.

'
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Section 11 of the same Aet, amended by Ont. Stat., 3 Edw.

VII ch. 37, also provides for the committal to an indiumai

school of a child, apparently under 16 years old, who has been

found guilty of petty crime.

R.S.O. ch. 312, sec. 8, prohibits the committal of a child to

any institution for adult paupers.

Certified IndnrtrUl School! in Ontario.

The certified industrial schools in Ontario, to which children

may be committed or sent under the above laws, are :—

The Victoria Industrial School for Boys, at Munico

^^ThrsTjohn's Industrial School for Boys, at East Toronto

'""dra Industrial School for Girls, at Toronto

^'"The'^St.'' Mary's Industrial School at Toronto (Roman

Catholic).

Child'! Haintenanee.

A child who, either under the above Dominion or Ontario

l.ws, has been committed to an industrial school must be rap-

ported by the municipality to which " be'ongs :
B.S^^ ch 304,

sees 16 30 (1) ; as amended by Ont. Stat. : 3 Edw. VII. ch. 37,

:«" 5 7 8, ani 9; or if placed in charge of the Children sAi^

Society or in any foster home, it is to be so '"PPO'ted "ntil the

child reaches the age of 12 years ,f a girl, or 14 ;f » boy
,

E.S^

ch 259, sec. 6. In the former case the amount is to be n^ less

than $1.25 weekly, and in the latter not less than $1.00 weekly.

The following are the statutory provisions m that regard :-

A judge, magistrate, or two justices, on application of a

Childiiu's Aid Society to whose care a child is committed may

order the payment by the county, city or separated town to

which the child belongs, of a reasonable sum, not less ban $1.(K)

a week, towards the expense of supporting ^bj-y »°fl
^^

•%"'

or a girt until she is 12 years old: R.S.C. ch 259, see. 6 Cl)_ -The

child is deemed to belong to the municipality in whichJie has

ast resided for one year, and, in the absence of evidence to the

'contra" the presum'ptio; is that he belongs to the municipality

in which he was taken into custody: sec. b (i).
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Dv ^"fmm i"'.l''
"""''=!?«"»>' "'y '«over the amount paid

.Tbie.
,"

6
?;°"'*%""""«iP«ljty *hich may be really re.^„

The order for committal m to include the orfer for nay-

Z^l^ \- ^^' "' P''"' <" ""ler institution subject ti

Z^ZnV'^r'r-^V''^ "'^^ '""'"'y "Uthorized b^ .^provision is made by B.S.O. ch. 259, see. 36, for the chi d'l^mintenance so long as it remain, there, wi.hou't reference tlHtl

ting^a ctfld'totv 'V^t^'"'
""«*'*""' " J-^-'i"" «<""»".nng a child to any of these institutions, is to specify bv the

whe" 'the induJLT \
"7'^"" "' *" '"^ "' "'?«""«' ""™

Z!I / industrial school is situated, or if it has not resided

Suntv citv
''"; '"' "'"' '""'^'' '"' «" P'"'"' in s^m otSercounty, c,ty, or town separated from the county the latJrcounty, city or town is liable for such maintenance.' And sitjec. 2 provides that even if the child was at one time r"sident

iho:ris's?.:;aTedTt" l""
"-TPO'ity ^ which the induS

r^mp „fh^
' '".'"'"l"™*'y "Sided for at least one yearm some other municipality, the latter is liable for the chari^ nf

tTe'S"w"^*V"""i"^ '' "^'-^ "P"° «"> -nnidpalitytn wWchthe ch. d was ast resident for ,t least one year: sec. 30 (2).

in which tt 1 T/-1''''=V'" ™^ y^" - "«= "nnici^pali.yin Which the industrial school is situated, the later munici-pali|^ must pay the weekly allowance for ite maintenance:Z
If the child is committed to the care of a Children's AidS«nety, the municipality where the child has last Sded forthe^period of one year, may be ordered to pay the weXallo"

evidlLfsLVi!e\tn •: t\rw"a;"t2^T
2I>—MAO. MAN.
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Upon an order being m«de for maintenanee againit a muni-

cipality, a copy of the order and of the depoaitioM is to be lent

to the clerk of the municipality, by registered letter; and the

municipality may give notice and may move against the order

before the judge, magistrate or justice who made it. And in

that event evidence may be taken, all parties interested being

previously notified; and the order m»v be confirmed, reversed

or amended. But if the municipality does not give notice and

move against the order in this manner, within one month from

the time the clerk received the copy, the municipality will be

estopped from denying liabilily : R.S.O. ch, 259, sec. 36.

The order may be enforced in the manner provided by B.8.

O. ch. 76.

The liability for maintenance is not affected by the child

being afterwards placed by the industrial school authorities

in a foster home, except that, when the cost of maintenance

is thereby reduced, the municipality is only liable for what the

industrial school actually pays for such maintenance: R.S.O.

ch. »04, sec. 20.

The above provisions apply to cases where child offenders

are committed under Dominion laws, as well as under Ontario

laws: R.S.O. ch. 304, sec. 16 (2) ; and the order for chargeability

for maintenanee of an offender against Dominion law, and

transferred from prison to an industrial school, or committed

to such school, may be made by the judge or magistrate before

whom the offender was committed, at any time, as in the case

of an offender against Provincial law: sec. 16 (3).

When a child is committed to a reformatory, industrial

school or refuge, the magistrate or justices are to deliver to the

superintendent a certified copy of the depositions in the case:

R S.O. ch. 304, sec. 23 ; R.S.O. ch. 310, sec. 18.

Escape.

It is a criminal offence for a cbild, who has been committed

to or ordered to be detained in, an industrial school or other

institution above-mentioned, to escape; and the child may be

arrested without a warrant and brought before a magistrate,

who, upon proof of the the child's identity, may either remand

him'back to such institution, or in case of an incorrigible child,

mav commit him or her to any reformatory prison for the re-

mainder of the original term, or if such term has expired at
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'. un.lor detention there, before him (which thev mavT'Jth
lormatory prison; 8 me statute, sec. 2.

lBeorri(iblM.

If the child committed to an industrial «.hnol is incorrigible

she mTL'",'' ^'""^ *'"* ™"*"'' "' ""^ "<«<" in ehargeT or

R aW3M:i'ec"'l5. "
"""'*"' '" "•'^- " »«' -"• 25-2T

Act Beipcctinr Apprenticei and Kinon.

f„l ^ff
PT"^'"!""" "' 'he above statutes for dealing with youth.

InlT'"''''"
'" ^"""'" "P^'y '» P^ecu.ion, under the Actres^tmg apprentices and minors; R.SO ch 161

Sections 2 and 3 of that Act empower a par..nt or a miardian

^^h .ri'T "'""'
""r "''thori^ed Children's Aid Society"»i h the child's consent, if a boy of 14, or a girl of 12. and withou siich consent, if under that age, to enter into articles alpointing any trustworthy pei^on to be the child's guardi^And, in case of a boy of U. or a Birl of 12, may with the child's

fIZri, '"i 'T "^'T "" "" apprentice: sei. 6, And if flie

mav w^"h
»*"""*""'''' '\« '''•"d «"<' '«" it with the mother, she

nZ'ti! ^''"T' "' '"" ^"'"''*"' '>''«• ">c child as an ap.prentice: sec. 7. The mayor of a town, or a county judge or
police magistrate may, with the consent of the minor, if a girlof 12, or a boy of 14 or upwards, and without such consent ifunder that age, bind as an apprentice, any child who is a or-phan, or who has been deserted by its parents, or whose parentshave been committed to gaol or house of correction, or any
child who is dependent upon charity : sec. 8.

A judge, or police mngistrate. may hear complaints by the

cTnT r "'T'l'-
""" '* ""-J '"' ""'y' " hi» discretion

cancel the articles of apprenticeship : sees 14-17
If an apprentice absents him.self from his master's servicehe may be arrested an.ywhere in Ontario and brought befor^a justice or police magistrate, and may be ordered to make
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ntiiifsction u directed by the juitice or magiitrtte: tec*. 18-19 j

and in default, the apprentice may be committed to gaol for

not more than three monthi: lec. 19 (2). No inch pro«eedin|

ean be talien after three year* next after the expiration of the

time Mnred, or from the apprentice'! return to Ontario, if b*

haa been absent from the province : leo. 20 ; and mo. 24 empower*

the judttc magintrate or jurtice to award coata in any proceed-

ing under the Act.

All flnee collected under the above Act are to be paid to

the treasurer of the local municipality where the offence wa«

committed : tec. 25.
. v-

An appeal lies to the general semions from a deciaion by

a jurtice or magistrate under the above Act : aec. 26.

And an appeal may be made to a judge of the high court in

ehambers from the order of the generi^ aessiona cancelling or

varying articles of apprenticeship, or cancelling guardianship:

aec. 27; and the practice upon such appeal is provided by that

section.

TuTtBile Offenders la Other Prorinota Thaa Oataiio.

See R.8.C. ch. 148.
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Amendmoit of InfonBAtios (see Information} , 344

Appeal
what deemed to be "appealing/' 38
when certiorari taken away by ( see Certiorari) , 38, 101

from judgment, on application for certiorari, 4S

to Privy Council in criminal matters, none, J3
from an order granting or refusing prohibition, 70

mandamus, 03

no bar to order for prohibition, 79

from order on application for habeas corpus, 71

right to dependent on statute, 00
provisions of Criminal Code a» to, 96

and case stated under Dominion laws, 06

from summary convictions under Part XV. of Code 08, 99

by whom, 101

to what court, 99

in Ontario to the Sessions, or the Division Court, W
in other provinces, 00
notice of, and form, 101

requisites of, 102, 103

service of, 103
when to be eerved and filed, 103, 104

service of second notice giving grounds, lOS

waiver of right to, 100

to what sittings, 104

recognizance of, 106-100, and form,

recognizance, and form of, 106-109

money deposits instead abolished, 110

transmisBion of conviction to appellate court, 110

entering appeal, 110

hearing of, 110, 112

Erocedure on, 110

trw to be decided, 76, 77, 78

examination of witness, 112

no jury. 111

affidavit to let in depositions on hearing, 74

powers of appellate court. 112, 115

objections for defects in substance or form, 114

adjournment of court. 111

ubpoena to witness. 111, 112

respondent must produce evidence to sustain his charge. 111

what orders court may make. 112, 115

enforcement of cmler on appeal, 115

costs, court may make order as to, 112, 116

what included in, 118

wheu appeal nlundoned. 116

how to l»e determined, 118

order for, how made, 118

payment of. now enforced. 119

when appeal dismissed on preliminary objection, 117

costs of failure of Rppellftnt to prosecute, 117

Abandonment of appeal, 116

notice of, 110

default of appearance at hearing, 117
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AppemI—Continued.

""tS**foS, m""'"
"" "" »»•« ' >»-Wn„nt of c«U.

warrant of diBtress for co8t>, 119
C'onitable'ii return thereto, 120
eommitment for non.payment, 121

froJrgir.;'^ae7'pT;i'iv'of°'Se -s^-""-
'^'

fsi:J:^.,:r',.rr^etei!rf^^^^' "
£Tri';.7'clV[,,'-nr "tV^""'"'

" ™'' """'' '^*

powers of Court of Appeal on case, 115under provinrml statutes, 14K
under Ontario law to county judee 146how procedure regulated, UtI
lies only when given by statute, 146
proceedingfl on appeal to county judge Uflsecurity, 146 ^ J""«S«. ^*o

application for gumnions, 147
costs, authority of judge as to 147
form of summons, 147
judge's order thereon, 148
procedure Bub,ie()uent to order. 148
warrant of commitment bv judee 149
executionof such warrant, 149

to General Sessions under Ontario laws

SI^^'""'
"^ t-riminal Code not applicable. 97 143procedure on, 143 '

forms CTf proceedings, I44
reading depositions, J 14, 145
abandonment of. I45
jury. US

does not lie after ease stated, 101
under particular statute^". 98
death of informant pending appeal, 121 136see also "Case Stated"

*^^
' '

Appellate Court, definition of in various provinces, 1, 51, 99

Appointment
of justices, magislratcs and judicial officers, 183

Apprehension (see Arrest)

Apprentices and Minori, Act refpecting
provisions respecting juvenile offenders to apply to, 461

Appraisement
of goods seized under distress warrant. 3r>5

Arrest
wjirrnnt of, in force until executed, 248
bv whom (n ho made, SilO
where made, 230
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Arrett

—

Continued.

on Sunday, 251
duty of constable on making, 2S8
breaking into houses or enclosures to effect, 2S1

what necessary to constitute arrest, 261

in county other than that it which warrant issued ( see Backing War-

rant), IBS
warrant of, not to be issued in blank, 248

duty of constable after making, 2S3-265

use of force in making, 252
treatment of prisoner after, 253

searching prisoner, 253-264

disposition of property found on prisoner, 253

handr-.i?^ng prmoner, when juttiflable, 264

of witnei.^—on failure to attend on summons, 261

in first instance, 263

Articles of the Peace
, „« ..«

may be ordered in addition to any penalty, 380, 430, 442

recognizance to keep the peace, ibid,

warrant of commitment in default of, ibidi

grounds for awarding, 360 ,,,..« .a^
mformation and proceedings to obtain Aniclet of the Peace, 3M

Attoraay-Oeneral or Govemor-Geneial or Officer of GoTcnuncnt

consent of, to prosecution, when necessary, 205

Authority (see Jurisdiction)
- j o^

of justices and magistrates, how conferred and limited, 187, 238, 336,

423, 434
while holding court, to prevent disorder, etc., 229

Backing Warrants
when warrant to be executed outside of county, 250, 252

duty of justice aa endorsing the warrant, 262

form of endorsement, 262

procedure after endorsement, 252

on proceedings for summary conviction by justices, 346

Bail
on remand, 258, 353

form of recognizance, 268

procedure on failure of accused to appear, 260

in lieu of commitment for trial, 287

in cases punishable by more than five years' imprisonment, 287

recognizance in such case, 287

in cases punishable by less than five years' Imprisomnent, 887

committal of accused in default of, 288

warrant of commitment, 288

after committal by judge, 289

procedure after judge's order fen-. 289

form of recopni7.ance to be used, 289

warrnnt of deliverance thereon, 289

discharge of accused, 289

surrender of accused by bail, form of information. 290

warrant of arrest on. 290

how warrant executed, 291
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^ii—Continued,

faf ™I!™*7'?""" ""y « ««"pted thereafter 201ia c.«, „, juvenile offender. ,"«. Ju,en?teW'de,.,, 442

di.qu.l,llcation of justice by re.™ of, 210
Boiina^riei of CouMiet

.erritori.1 juriediction „f j„.tiee. .. ,, <,,.„„. ^^,,^ ^ ^^
BrinjiBg Stolen Gooda Into Ctniit, igo

Blitlili SUpi
j»ri»di..i„n of court, .. to offence, committed upon, Ul-m

By-Uw
proof of, 160

*^"*»,?'»'»««e Act (Bee Evidence)
d.t,net.oj. ,....en^p.vUio„, i.. .„d tho. io OatMo Evidence Act.

Ctrtlars.

offence, rcpecting-juriadiction of ju,tlce. ., to, 191Cm Stated

to what courts, 123

^Crrrte-S""™ '° '*-""«'» '" '°n» Of, 124

gn,ur'Lotus'
"'""' '' -• '^«

on queation, of law, 126
on question, of jurisdiction, 127
recognizance, 128, and form, 128wllen to be entered into, 128

^HcT"'.** substituted for recognizan.. 130

."""'.I'ritnhTrZ.';;;,"""'" of b/jSti™, »»
rule nisi to justice, 131
nile absolute thereon, 131

tatement of case, 132
form of, 132
settling, 133
notice of, 133
setting down for hearinjr, 133

notice of hearing, 91, 133
form of, ];);i

liearing, 134
powers of court on, 134
amendment of conviction I34who may hear appeal. 135

wsIbV/S
*-' "' "'"'"''"''' '^^"^''^"on, form, 136

in
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Chm Stated—Continued.
aliandontnent, 136
death of reapondent. effect of, 1^0

proc'eedingH to enforce conviction, 130

enforcement of order of court, 137

certiorari not necessary, 137 * » o
by raagistrates on auuimary trials of indictablp ofienvea, 138

by whom. 140
cases in which appeal from magistrate allowed, 138, 139

to what courts, 140
at wha^ time case may be reserved, 140

refusal to state a case, 141

how case can be settled, 141

evidence for Court of Appeal tm, 141

powers of Court of Appeal, 141

appeal from Court of Appeal to Supreme Court, 142

no appeal to Privy Council, 142

by justices under provincial laws, 143, 150

under Ontario laws, 150

what restricted to, 150
,

procedure on, 150, 151

refusal by justice, 151

certificate thereof, 151

powers of Court of Appeal on, 151

proceedings subsequent to, 151

right of appeal taken away by, 151

Ccrtiortii

removal of conviction by, 1

what removable by, 2, 45

general principles of, I

courts authorized to grant, 1

who may apply, 2

rules of court, 3
. _

notice of application for, to be given, o

form of, 5
service of, 6
objections to, 20
affidavit of service of, 6

application for. when and how to be made, 7

affidavit in ""Upport of, 8

form Oi, 8

to whom made, 9

order for. form of. 10

recogniKnnre to lie entered into. 10

rule of court as to, 10

form of, 11

cash (lep'tsit in lieu of. 12

Bureties to justify. 12, 13

affidavit of justification, 13

of e\ecuti'"n, 14

writ of. lu>w isHued nnd addressed, Ifi

return to, 17, 18

forma of. 17, 18

papers to be annexed to, 18

motion to quash conviction. 19

motion paper, form ''f. 19
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0«rUonul_po„ (i/iuerf.

nile Dili to guaih conviction, 19
service of rule nisi, 23
setting down caw for argument, 23rafe ataolute qua.hlng cSnviction, 23,u«r., „Ji,n^„„ti™ t„ ,„,^ ,,,,^, ^^.^^^^ ^ ^^^^.__ ^^

"""^^Sir^-tirs-""'"''^"
waiver of objections, 21
notice tha^t, ,,„ „„.i™ ,„ ,„„,„ „,,.^,,_^^^ ^.,_ ^ ^^^^^ ^^^^

co.t.:'pZ'r'T^ 'tora-rl, "ll
"

"' *-•""- ^'

nXrrapjiiratrrr'jr"'-' '-'"-'>'- ^^
form of, 26

5:«T.^oi%™.,:tt::ire'ct r'2-7
"-'"'°- ^^

r:tt'r.er;'p&^,"2V™"°°-^»-^»

wheroricS:ra'ii7„?:»lft»"^„-">PPe.l.b,e case, 29.32
invalid on its face, 32

granting of diBcretimary, 31
not granted after appeal 37
amendment of conviction by the court 11 in»hen defect, cured liy rtatite, 36 '

when right to, talien away by statute 37provijion. of Criminal Code a. to 37

defects of fo.-m, when cured by .titute 17when defect, not apparent on pn'S-ding,"onot taken away by implication, 38

ret„r'of"t2Sj:„t.ic";i;: z t"i°' ^"'''-^'"-' ^«. '»
variance between return and conviction 42amcmlment of adjudication not perSble 42except on rehearing, 44

fSrr^rS'^a'meT.'"'""' """" °"'»"'' '-• "
m case, of convictions l,y police magistrates 2«
.«id.v,.s^„f^e.tr,„sic „„,t „„t intrili^t.fallowed on appli-

appeals, to lllLrh (ourt. 4;1

to Court of .Appeal. 4,T
in Ontario cases, 4.i

under Liquor License Act 46
in aid of haWas corpus (see Haliens Corpus) 70not r--.sary in aid of caw stated, 137

'^''

<:—.acter
of witness—cross.cxamination

' '"• 155— (see Evidence)
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f^fl of (M« SynoptU of Offences). 204, 380

requiiiteB of formi (He D«tcriptioa of Offanca), 240

Cbildiea, proof of age of, 160

as wltneiHi, 102, 163, 282
corroboration of their evidence, 162, 163

how and when evidence aumisiible, 162, 163

diiability to commit crime, 207

(see aUo Juvenile Offenders)

ChUdnn'i Aid Society

(see Juvenile Offenders), 434, et Mq.

Chinese Witnett, how sworn, 281

Claim of Richt (see Mens Rea), 222

Code (see Criminal Code)

Color of Sight
as a defence, 2*22

Conunencsment
of prosecution, what is, 215

Commission to Examine Witnesiei (oee Witnesses)

to examuie witness out of Canada, 267

to exani.ue witness dangerously ill, 269

Commitment (see Conviction)

amendment of on certiorari (see Certiorari),

removal of by habeas corpus, (see Habeas Corpus),

of witness refusing to be sworn or to answer, etc., 283

for trial on preliminary enquiry, 285

warrant of, 286, 288

to what court, 286

for contempt of court, 229

Comptnution, 3S7, 374
award of, 431
money found on accused applied to, 431

award of, in cases of juvenile offenders (see Juvenile Offeitden),

Competency of WitneWM (see Evidence, Witnesses), 152

husband and wife, 152

idiots and lunatics, deaf mutes, etc., 162

accomplices, 161

children, 162, 163

Complaint (see Information)

Comnromise (see Compounding Offences)

what cases may ai ,d what may not be subject of, 374

Compounding Offences

cases which may be settled, 374

penalty for, 374



INDEX.
461

Cnftutoai (H, Evldenc*)

oppcing ™„„.., „ti.W to lnt.™« ..a .x.m:o. ,rop«.«l w|..

when re»iv.bl, b/ juXfrn ''"'°°"' "-""• "*

(And see AdmUsiooB)

CoiiMculive Impriunment (see Imprisonment),

Consent
of Attorney-General, etc.,
when required on prosecution, 205, 206

Coiieit or W«iT«r (see Waiver)
™!;',^''!'°" •''^' '"" '" "''"' «°'"«'i may confer 2-lscannot be given where there is no jurlsdKtlon 2111When the absence of speel«o objectirdtm^SVlount to, 236

Couolidtted Kulei
of practice in civil pr«,eeding. not applicable to criminal nattar.,

CoaaUble (see Arrest),
prCK^cding. under distress -varrant, 303lees of, under Dommion and Ontario laws 375

when diMu;[r«"HV"° """'•' """•» waAint, 366wnen disqualified for executing warrants 2«constable', costs, 292, 358, 360, 266
'

tanir of, 376. 378

CoBttmpt

°'
":h'a't'rnS.utr2t9"

•"" "•'"•"•'" "> -""" "". ^
committal for, 232
warrant of committal, form, 229

of witness in disobedience of summons (see Witnesses),

Conilction (see Summary Convictions by Justices) 336minute of adjudication on, 355, 356
""""*''' '™

removal of by certiorari (see Certiorari),motion to quash, 19
''

refusal to quash, proceedings on 26

-^ft^-a^r^^^j^ti^r^^- r"" ^
appeal from (see Appeal and Case Stated)
againsi; corporations, how enforced, 342
invalidity of for charging several offenc-s 343

fsTenSot K'IsV"""'' "" '° '">»"' P"'->" -.". 98
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CotpOMtiOM
crimiQKl liability of, 242, 341

CorrobOTAtiOB
of evidence of accomplices, 161

'

ia other caiei, 102
ai children, ltl2, 103

Coita
on certiorari (see Certiorari),

halicAH corpuH (itee lliibean Corpus),
prohibition {nee Prohibition),

mandumuH {we Mandamu^t),
on appeal {we Appeal).
on caoe Htated (see Cumc Stated),

provisionM ein|)owt'rinK JHnticei* unii majriatrateB to award, 3fl8, 431

allowed to justices, witnesses and ccmntablea in summary convictiona

t-nxes: tnritTti, 375-379
theite tiirilTn t nly upi'ly ni Mummary i-onvictio;iB casen, 358, 202

no comIh can lie awarded in preliminary enquiriea in indictable

oironi-CH, 202 '

but pertain fee* are piy.ible by the county, in such cases, 292

when exceHnive. effect of, 3'>9

penalty therefnr. 3r>8

of diamiHsal. or wht>n n'> penalty imposed, 369

diittresit warrant fiir, form of, 3tit)

on conviction, order to pay to informant, 3ofl

of liisitreiti*. :HHt

no witnt'rts fees in preliminary enquiries, 202, 203

CouBcel or Solicitor

communications made (o. when privileged, 17fi

right of cro»s-ex«minnti(in by, on preliniinarv enquiry, 28'

to sum up case on preliminary enquiry, 385

of parties to, on nummary trial. 348, 354

County Judge
Bp|)eal to (see Appeal),

Court of General Sesaioni
powers of, on apju'iil (see Appeal!, 09. 143

appeal to. under Dominion laws (aee Appeal), 99

under Ontario laws. 143

Conrts
powers of Supreme Court in halieas corpus. 72

of criminal appeal in various provinces, 1, 99

Criminal Code
now applicable to cases under provisional laws, 143

Criminal Intent (see Mens Rea), 224

Cross—Examination (see Kvidenre)

as to previous statements, 157

questions affecting character or veracity, 153-157

ag to previous convictions, 157

of adverse witness, 1S7
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'Wl of, 274, 2781 333, S4'°" """"• »' ""'"rni.tioii, 199
on eMmlintim of'witneM on oommi..!™ S7i

Crowa-Atton«7

Bm/ MDtU

DMtk
doe, not abate proi.oedtag«, 27

Decilion (»« .\,lju,li™tl„„, Conviction),

De Ftcto Juitice, (,ee Ju,ti„, „( jj, p^^j
OtfMtl

in" 11X1" r^Serwtrj'Sr'ib""'""-- "••

D«ftrred SeDteace

acta committed under, not „in,i„al, 208
Depoiitiona («ee Evidence)

^SlSli/^TrevSerT" '•'

Vr"^' """. "8
jjj

o,, a,,e>,dence ,n appeal from .nmmary conviction 112

o*;::sLi:it7!,;:\i!^i;?j'T'!;''"'' '" "»
taking down ou^l^ZZTZnU^Vl]' "" «'"""-.),

I>«Poiit (Hee Security)

""
'""atliiUTuS'

-=«"-»-. on ap^al under Criminal Cod.,

disp^tKi l^tHJLs^'ar;;;.!:';^'" •••"'- «
Deicription of Offanc (see Conviction),

what requisite in, 240

IIh" "'fl''"™' " Pfovl.lons mu.t he nemtived 1«need not be id worda of atatute hiit if .
«?'"™' >»9

240
""'"'• ""' 'f »o de.cril„d will be .ullieient

particulars of may be ordered, 3.5(1, 342, 351
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of priioner, on babeu corpus, 47

on preliminary enquiry doat not bar frtth proMcntion. 88S

PtacrtUoBuuy Powni
of eourtt, how to bs exerciacd («« Mandamua), M
mantUmui to comptl «x«rriM of, M

DiMbiUty
to commit crime, perton.^ under, 207, 208

DiugTMintBt
of bench, when two or more justicet officiate, 278

Diipoaltion of Can
on preliminary enquiry, 283-287

on kummary trial by juiticei, 3fi4

on lummary trial by magistrate, 428

Diimiual
of complaint on preliminary enquiry, 28S
when prosecutor may be Iwund o%er upon, 288

on summary trial, 357

of charge when offence trifling, 357

certificate of, to be fci^en to defendant on sumioaTy trial, 818

effect of tuch certlflcate, lb.

of a charge bars subseuuent proceedings for same offence, ib.

what sufficient proof of, 210

Diaorderly Honic
jurisdiotion of magistrate to try offence, 201, 202, 421

right of officers to search. 245
common gaming houiei, ib.

Diaorderly Conduct or contempt of court, 220

Ditqaaliftcation of Jniticei (see Ouster),

by interest, or relationship, 210 *

by bias or lilcelihood of bias, 210
Sundays and holidays, 213
limitation of time for prosecution, 213

prior adjudication (see Res Adjudicata), 216

title to land or claim of right, 221, 222

absence of criminal intent, 224

presence of disqualified justice sufficient to invalidate proceedinga, 211

convicting justice^ disqualified on appeal, 211

Diitrict Magittratea (see Magistrate ),

DiitarbinE PiocMdingt in Couit iwe Contempt),

Diitieia
warrant of, 361

in what cases to be dispensed with, 361

powers and duties of constable under, 363-367

where goods out of county, 364

exemptions, ib.
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MltraM Conlinti.
-Inn .Id ul> of pwli, m

lavnitorj of goAt, lb
Appnliemsnt, lb
notice of Hie, ib
eoiiaUbla'i ftM, 3Mwl»B (ooda Inaufflelant, 3«7fonn 0/ ratuni o( 'lio gooda." ib

OKtrtct lb,l.t>.t« (... MM,i.t™u.,.

DlTlilOB Coort, ippml u,, at

I>eeuau
lH>w proved (a«e E»ide»o.), IM

*• » •«"• /or crime, iog
thtty

""(Z-'i-vrdjS^eJ"'
"•«"«' ^"°"' '" P«""™.n» o,,

Dyinf D«;Ur.tioil, (.ee Evidence).hen .dmi.. ble in ..id.ncer 63

S,*°laL"°oV;.3";',S"»'
'«

?o'iL™.Ll.-nSe'r''o°,'i'k'S,r,'j'''"'' **' •- '°". '"
may bo MpUined or contrildicted in?

on w.rr..t for c„o^.i„„ ^J"^! „„,^^^ ^^^^
rtreatlii Kecoiniiueei

procedure on, 130

Brideiin

p»p».tn:j.e'::'-^ir '''•'•»'
husbaiid and wife, 152
Idiot or iunatic, 152
deaf mute, lfi2

procedure whc?e wiln™ XiZTrWlii"* ',7'"'" <" 1"
queatmn, .ffecting character or ^ve3' 55

.. to previou. statement, by 4S' 157aa to previou. conviction., 167
' '

examination of adverie witnc. 157

.•xzc"; 0°;.-s ^Sieir'hsa'" '"--— •
>»»

30—MAO. lIAir.
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INDEX.

iljoumment i( d.r,iid.i.t mUM by. 188

K&" not l.,und to dl«lM. ;»»'?,°l_^',°'K»i
" >»•

public doeumenti, proof o(, 1»0

-:.t',r.i.rv:doZ.o, ..««..»,.«.

JS^LpK-r. ... .,ld..„«. .dn-lMlbl., 1.1

corroboration, »h",r<l»'7;Ji
""^

„."av:,^-rj:°nZ^-ftion.,,..s

.lt!=;i^*sr^^p^™-—-
•-

ot •> to .tate o( bealth. HW
imorda, 1»0 „ , , ,

conlcaalona (•« Cnnfeailoni I

,

>

when r««lvabl», 16B

ground, (or .xclu.lon o(, 174

iround. for exda.lon, 1«9-''*

removal of indnwmwt, 109

onui of proof of validity of, 171

when made to a .tranger. 171

to p«r«in» in authority. 172

?s-;i^i".id"r;v.;-..r;j,.L'. . m^ ca...., n*

.Utement. by prisoner'. ooun«l. 174

by prisoner to another, 174

ol other. In prlMner". pre«fnce, 174

privileged communication, (.ee rrlvueifea

^ between client and K.lteitor, 176

telegraph companie., 178

bank, and th»lr cu.tomere, 178

cWm of privilege, when to be made, 1711

ry Cr^d ^contradict witne.., 180

of ;^tne» in pri«.n, ho, obulned, 26»

mode of taking by !"»'«• «" „, j„
form of caption and heading of, 277

presence of accuwd, 278

witne.. must be sworn ii»
»,q o«i

7Jrm. of oath, .nd affirmat,™,, 279-281

absence of religious bflief, 280



mou.

»•*"«•—/on(iiiii«(.

<lt«f muWi, 881
intrrpreten, 281
chlldnn. 282
hy HtfDojirftpher, 278

allld.vit of «.n<igr.pb.r. 278 * '"'• *"

nakliiK ™rrei!tloni In, 283

Uteninit of •ccuied, 284

xeipUou ud coaditioDi
wh.n not iiwf«Hary tr. neiativf 159how to he .t..ed in de.cri?.i„;'i,'X„„, im

«*w of Joiiidietioii («, .lur „ii„„,,

Xxcltiiioa

(or contempt ,r disorderly coiduct, 220

toKUtioa 0* WiriMtl (,ee Arre.l),

Bxtfflptioai

under di«tresii warrant, 3IH

«l Officio JuitiM, ,„e j„.„,„ „, ,^^ p^^^i
Izpraiti (nee Co«t.),

or pro.ee„.,.r ™., ,„ »„„„,, „„ ^„„,.,.,^_ ,^^ ^__ ,^^.^^^___^ ^^^__^_
how reeoviluhle. 432

Fm
taritTg, 375-370
of junticea, what alloweil. 29') sis
of constahle, (,ee Con,tahle|,' 292 ansto witne,.e. (,ee Witne.ne.

) . 293 3.18of seizure and ,.le under di,lre« •.arrant, 368
Fine. (»ee Penaltie.; Puni.hment).

and impnxnninent. provided 357
when not provided for hy „at„,e relating to oiTenee, 357

467
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Wint^—Continued.
when to be paid, 3fi8

part payment, effect of, 3G7-36&
enforcement of, 360
received by judticea and magistrates, diipoaition of, 373

Force
justification for use of, in malcing arrest, 252

Foreigner
on British ship, jurisdiction of justices as to, 192

Formal Defecti (see Defects),

Forms
appeal

from convictions or orders of justices

notice of appeal, 101

notice of ^rcnindii of appeal, 105

recognizance on appeal, 107

notice of recognizance, 108
affidavit to let in depositions on appeal, 113

notice of abandonment of appeal, 113

certificate of non-payment of wWts of appeal, 119

distress warrant thereon, 119
constable's return thereto, 120

warrant of commitment thereon, 121

appeal

to county judge from justices (under Ontario laws),

summons, 147

order on appeal, 148

case stated
by justice,

application to justice for, 124

certiffcate of refusal, to state a case, 126

recognizance thereon, 128
affidavit on application for order to state a case, 130

rule nisi thereon, 131

rule absolute, 131

form of case stated, 132
notice of settling case, 133
notice of hearing, 133

order to state a case, 135
certiorari

and motions to quash convictions,

notice to ma^.'i.-.trate, 5
affidavit of service of, 6
affidavits for certiorari, 8,

order for, 10

recognizance on, 11

affidavit of justification. 13

affidavit of execution, 14
return to certiorari, 17

schedule to return, 18
motion paper on application for rule Biei, 18

rule nisi to quash conviction, *9

notice of intention ta movu lo supersede certiorari, 21
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Wttr<fu—Continued,

»ffld;ivit« thereon, 22
u.:i"e of motion to aupereede, 22n,l, absolute q„.,hi„g convietion, 23

eonte„,i,t rcou/t
P'""'"''"' '" ™". 2«

,
"arra.t to commit for. 232

afiidavitg for, 54
notiee of motion for writ. SSorder for iBbeas corpus 58
praecipe for. 57

return to habeas corpus. 50

mandamu"/'" '" """»"" ™ 'M <>'. 70

notice of motion for, 91
affidavit for, 91
order for, 92
return to. 1)3

procecdinRs before justices
and magistrates

affidavit for particular, of charge 258

affid"vU fr'",'°
'"'•'" "" Pri™^.- 200

ordcr;or'™,™''r"2"e,r
""""» "« >' p---. ^^

llfflda^llt'SS^^te'"''
notice of motion for 268

'"''= '"'*°™ ""t "f Canada
order for commission, 208

" oil^irm^ro™ '° "^' "•'^'"" "f ""„ess danger
order for commission, 270
not.ce of tal<in« the evidence, 272form ot deposition thereon, 272

^m, °'. »"'™ntion of stenographer 27s

'SIT °J """I-S'-'Ph" to ?v?dcncc 279oath or affirmation of witness. 279 280

o,th"nf r ,f
*""»"'» "itnes

, 280oath of heathen witness, 280
oath of interpreter 281
bail-affldavit of juatilication by sureties ournKirmation on surrender bv suVct™r 200warrant to apprehend therein 290

i^";Sa'^„unr„nro':=,i^"'
.

notice to^porationdcfS-r-'ZSn-Si^Ls
cases,

ncrtioe to prosecutor ,147

3S:rin^'nfor o'^tJds-seiLr^':?*!;-.
"'"

appraisement of good" se*i^ ZT ""*" ''"'«". 365
notice of sale. 305

'
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Vorai

—

Continued.
Juvenile Offendera

ntrtice to parents and Children's Aid Society, 437

order for delivery of child to custody of Children's Aid

Society, 437
certificate thereon, 439
notice to municipality charged with child's maintenance, 439

medical certificate as to health of child, 439
recognizance for good behaviour in case of juvenile offenders,

443
prohibition

notice of motion for, 80
affidavit for, 80
order for, 81

Fonna of offencei

alphabetically arranged, in indictable cases, 249-335

in summary convictionti cases, 380-422

Fresh Pursuit
what deemed to be, 250

PugitiTc Ofienden
territorial jurisdiction of jubLices, in caset) of, 19S

Gaming Houses
right of Heurch of, 245

Gaols (see Impnsnnment),
in which imprisonment to be ordered, 369

GenCTAl Sessions (see Court),

appeal to, from summary conviction (see Appeal),

General Jurisdiction

of justices and magistrates (see Jurisdiction),

Good Behaviour (see Artirlos of the Peace)

when security may lie (rrdered for, 360, 430

imprisonment' in default of security for, 360, 430

same in eases of juvenile offenders (see Juvenile Offenders), 442

GoTemment Orders in council and regulations, haw proved, 160

Goilty Knowledge (see Menn Rea),
where necessary ingredient of offence, 224

Habeas Corpus
the remedy of, by, 47

when proper remedy, 63
scope of the Acts respecting, 47

what deemed to be "restraint of liberty." 49

exceptions*, cases in which remedy prohibited, 50

application for, 51

who may apply. 51

security, not required, 52

affidavits in support of application, 53, form, 64

notice of application, 54



INDEX.

Xabcai Corpiii-_co„,i„,^
not,™ of „„,i„„ ,„ 5^wnt of, requuiteg of, 55
order for, mnii form, 56
to whom writ to b« direct«d, 66iMue of writ, 57

'

•ervlce of writ. 67
production of tlie lx)dy, 58may lie diBpenMd with, 68
recognizance to gaoler 68
return to writ, 57, 59

to whom and when to be n.ade, 60amenilment of, 00
how enforced, 61
procccdinitr. for contempt, CI
contradicting, 61

application for discharge of pri»oner 62notice of application and form 62

tXhS?"' P™"^;™ 'fter return to, 62to what cases remedy applicable 63aineiidmcnt of conviction on 63

e"St°o'f,''j9°""'
"'"° «"""<^''- «»«

order for. 08
c-onditions of, 60
custody pendin- ar^ment. 7l

amendment by the coL fli
^ ""'' «*°'" "ft^-" "^ue of, 67

costs, 60 '

appeal from order -rf court on 71power, of Suprcne Court respecting 72quashing writ „f when imnrovidcntf; ssued 71no appeal to i>ri,y Council, 73 ^ '

rale, of court a, to, habeas corpus, 74deanition^o. ..criminai matters.n'wiihin purview ^ ,he.. proceedings.

HAndcnfllng Prisoner
cases in which justifiable and when not .o, 254

Hard labour (see Imprisonment)
award of, 357, 358

Headint of Deposition, (see Depositions),
Heathen Witneaa, how sworn, 280

High Seas (see Sea, Ship, Seaman),

Holiday! (tee Sunday),
what days included in, 213
taking proceedinga on, 213
when time for prosecution expires on 013
warrant may be executed on, 213

471
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Honaet of ni-Fanu
right of aca.-ch for female eoticed into, 245

Hniband and Wife
, „ ,.,

competency of at witnesa for or against each other, 162, i->3

disclcrsure of communications during marriage, 153

Idle and Diurderljr F«isods (see Vagrants),

right of search for, z45

Xdioti

incompetent as witnessea, 152

incapacity of to coirmit crime, 208

Ignorance ( see Mens Rea )

.

of law, no defence, 227

of fact, when justification for commisnion of offencea, ib.

Ill-Fame (see Disorderly House),

houses of, right of search for females entice^ into, 245

lUneu
or absence of witness, procedure on appeal in case of, 113, 145

(see Depoaitions, Witness)

Imprieonment
in default of distress, 352-362

award of, in conviction, ib.

when convicted of more thsT one offenee. 302

additional, may be awarded in default of payment. 302

when hLfd labour may be awarded (see Hard La>our), ib.

place of, 369
sentences may be made to run concurrently, 3'J2

in default of sureties for good behaviour, 360, 430

of juvenile offenders (see Juvenile Offenders)

Indian Witness, how sworn, 281

Incriminating Questions (see Evidence), l^d

Indictable Offences

synopsis of, with Forma of Charges, 294

when magistrRte* have jurisdiction to try, 197-204. 423

who are "magistrates" having this authority, 198-204

two juaticea sitting together, 197, 201

police and stipendiary magistrates, 198

district iiiaj;istratpft. 108. 202

offices of Royal N.W. Mmintcd Police, 204

(see also Mapistratea' Authority),

limitation of time for proaecuticn of, 213

territorial jiirisdietion of justices or magistrates as to. 188-195

if accused in one county and offence committed in another, 189

accused mav be tried wueie found. 189

or may be sent to county where offence committed, 190

warrant in euch case. '90

preliminary enquirie** in {see Preliminary Enquiries), 198, 238
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Mowmont of W.rr.« (,«, Backing Warrant),
tidwttul School!

iBfuti (,ee ChilJren),
oaracitj. ol to commit crime, m

Infomution

'"
"""ulS'J^'^o'" "" """^'"'" "'f--,, 239.242
I"'"' of oath or alBrmation to. 2,19

considering the information.lil'u
for search warrant,, reiuiaite, rf 243

^H~iH^S£?--"-^.-'e,24=
.

om surrencfer of bail 200
°^"^'"'''« »ff>-nces, effect of, 250

requisites of, ib.
'

form, of oaths kn.l aflirmations 219by whom to be laij, ib
in case, of private'injuries, 340

i^trpt',:!™""'"'''""-"''^*™.".,^.

.™i, » 'i'
^""y »Bfc'ri«ed, ib.

•gamat whom to be laid. 242 340

only oL'otfrnJetT'chl^Sl:!
I,-;,'™"'"'

•"*'• '"
""'"»'

"S""™
».tated in, e^ffeit of,' 343procedure as to, ib

objection, to, when and how to be taken 95«amendment. 2.56, .344 '" "* """^n. 256

waiver of. 349

^'^^^>z^z:Tl:'±j:;;''"'r' =" "'" ^^
ailournment on obiection, ,,a-K^"''^J'''"-

^'l'. 3«. 351
n.ay be taken on Sunday" 2^7 '

""*"" ''"'"' ^"
Informer

no. bound to dis< ,»e source, of information. „9
Inunitv

ou£"„r;/::r„;,"2r''''°^"™'-^''«

Intent

dUquaimcation Of justice by ,see ReUtionahip, Bias,. 210



474 INDEX.

tattrpittcn
Uking evidence by meuu of, 281

form of oath of, ib.

Intcmtptias Proceedings (see Contempt),

powen of justices and magistrate* as to, 231-233

iBterrention in Case being conduc*«d by another justice or magistrate,

208, 200

Jew Witness, how Hworn, 281

Judge
case stated by (see Case Stated),

appeal to, from conviotion (see Appeal)

Judge's Order for Bail, 287

how bail taken thereunder, 289

Judicial and Ministerial Acta

what deemed to be, 85, 203

Jury
<m appeal, 111, 145

Jurisdiction
n-^ *«

of courts in proceedings for certiorari, _J-40

on habeas corpus, 63-ti8

of justices ami magistrates, how conferred and limited, U»
ouster of (see Disqualiflcntion), 207

by interest, 210
relationship, 210
hiart or likelihood of bias, 210

Sundays and holidays, 213

limitation of time for prosecution, 213

previous adjudication, 210

claim of right or title to land. 221, 222

absence of criminal intent, 224
.., „ »,. • * „«

conditional, when dependent on consent of Atty-Gen., Mmister or

Marine, etc., 205

general and territorial (see Territorial Jurisdiction), 188

bv consent or waiver (see Consent and Waiver),

competency of courts to try offences where accused found, IBB

of justices on proceedings for summary conviction (see Summary

Trials by Justices),

Justices of the Peace
e*.*<,^^

case atated by, on summary proceedings (see Case Stated),

appeals from (see Appeal),

appointment of, 182

ex officio, who are, 182

special, who are, 182

iiualideation of, 182

oaths to be taken by, 183
^ ^ ,„,

effect ai neglect to take oaths, etc., 183

de facto and "He jure, who deemed to be, 184
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*—ttoa Of the tnm-Conti^ued.

S.- / '""'V" •'"•- expinition of term 1S5

waen not to mterveae, 208-209

tearmg o^ county c..e, in ,uch citie. or town. 208in caM, before another justice, 200

W r^i lonr"*
?""","' JTi-diction, 207.228

ojf rt-iationahip to partiei^, 210
by interest In subject matter, 210by bias or likelihood of bias, 210
genera principle, in such cases, 211213
dlsqualihed ju.,tice sittinR with others 211b)- .Sundays and holidays, 213
by limitation of time for pro^-cution, 213by res adjudicata, 210
by title to land or claim of rlRht, 221 222by want of criminal intent 224

condS;^,siSiiJ?£;/%s °° *p^-' '- «-""». 211

rrscrr„iw";s?Vc^^intr/„
"""-'"^^ "-»"' "»

offence.^ committcl on the l»und'arie, of countL. 100offence, rcBanlMR the mails or travellers, 19° '

'™
where '^™c^J."j.mtted in one ..unty ind aided or abetted in

offences in unorBanized districts 101 198
in cases of fugitive offenders, 105 '

i'mS Se'J^^Tr"" "*' "' "' - "" «-' "-« «2. >95
two justices, 197
in offences aRainat Ontario Ijiws. 196powers of while holding court, 220
contempt of court, 229

proceedln^j, ,^re_^^e„mi^, ™^"i'- '»r indictabl. offence. ,„.

fees allowed to. (sec Fees of .lusiices)
returns to be made by (see Returns) '

duties

'trirs;L;i.'ToVrnc::;"
°°^ '°''°- "»»-"« '-

costs of, 292. 358
'

JUTcnile Offenders
custody of, 434
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JmTratle OtttnAtn—Continued. •

trial of to take place without publicity, 434

trial and punishment erf under Dominion laws, 434
,

procedure when charged with thett, etc., 440
proceedings preliminary to hearing, 434

at hearing 442, 434
treatment of on arrest, 434
notice to parent or ([uardian, 434, 437. 441, 447

and to Children's Aid Society. 437, 447

release without punishment in certain cases, 442

recognizance for good behaviour, 442
certificate of dismissal, 443
conviction of, 443
punishment of, on conviction, 443

mode of enforcing payment of fine, 44!)

warrant of commitnifnt, 443
restitution of property, power of justice to order, 444

how money ordered to be paid recoverable, 444

payment of costs of proBecution, 444

order for delivery to Children's Aid Society, or to Industrial

School, 446
copy of proceedings to be sent to muplcipality charg«able with

maintenance, 450
notice to be sent to such municipality. 450

committal of a boy to industrial school, under Dominion Statute,

443
medical certificate to accompany papers, 439

provisions of Ontario Statute (R.S.O. ch. 259), 445

provisions of Industrial Schools Act. 447

maintenance orf child by county, 448

certified industrial schools in Ontario, list of, 448

provisions as to maintenance, 448

provisions of Act re«|)ectiujr, to apply to apprentices and minors, 451

appeals, from justices and magistrates, 4S0

returns of convictions, 445

jurisdiction of courts over offences committed on, 195

Leading Questioni (see Evidence),

Limitation of Time for ProKCUtion
when jurisdiction ousted by, 213
computation of time. 215

when time expires on holiday or Sunday, 215

when indictment found for minor offence on committal of accusfd for

major offence, 216
when conviction awarded for minor offence, 216

commencement of proaecution, in summary convictions, 215

what deemed to be, 215

where offence punishable under different statutes, 214

in prosecutions under provincial laws, 214

Lnnatici
competency of, as witnesses (see Evidence)

Hasistrat^s
Appointment and qualification, 184
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••llitnte'i AiUoritT

intlll^h""
'" V/ '"'««'«''l. offenci, 19720.1, 42.1

two j„.t|c„ fitting to^th,," 197, 201
"' "'

police nnil tip,nrli«rv m.)[i.tr«tei, 198-423
dUtrict m.gl,.rat«., 198, 202oIH™™ of Royal N-. w. .MouDttrt Police 204county .llp,„di.ry ii,.gi,tr.te., 1S9
in ca»eii of juienile olfenderi, 424
consent when not necessary, 423when connent necefsarv 426

Vt}^\
°' """'"'i')' conferred by consent 427procedure, 202, 424, 420, 428

conviction and punishment, 203 428
suspended sentence, 430
sureties tor good iH'haviour, 430
re«oration of stolen property, 4.11 432
compensation, 431

',•>*

money f„„„d „„ ,ecu«ed mav be so applied 411enforcement of Bne, etc 4.11
'l'P"ca, 4.)l

costs, 431
transmission of conviction to clerk of the neaee iv>

"'"'"'"';o'.°„:ivr;;iis'"i97i^-'^^ "»--""' - --«".
mag[.tr,ite not bound to try slimraarllv, 423

^TplVS :fZlT2 " """"""^ '"" -"""' «>"""i' '- trial, 425
maB.»tr»te,' record 1h,„1c ,„d quarterly return, 431magistrates and constable's fees 411

""""' ••'

appeals, 97 (see Appeal)
case stated, 138, 433 (see Case Stated)power 'o^P-«nt^and commit for disorderly condu.t and contempt of
form of warrant of commitment in such case, 232

Maili

territorial iurisdiclion to offence as to, 191

lUbomeUn WItnen
how sworn, 281

Kaiateiiuce
of juvenile offenders on commitment, 488

Masdamoi
definitions as to, 83
cases in which application for ([ranted. 84

on refusa of justice to receive information 87

.ppllcSto^o"' """' "' -'" "'"-". «« S»

n7.eo,""r.i;:, r, tz.%r°"""'''' "
affidavit ia support, form, 91
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Xuid«mi»—Ton ti n wrrf.

ordir for, 03
writ of, abolUhed, B2

e<Mt«, 04
return to writ, aad forms, 03
how compelled, 94
to cmii|>el justice to act «ft«T Jeeialon on caw atated. 04

appeal to Uiviiiional Court, US

Mtu Rm
CRiep in which claim of right deemed a good defence, 222

when Kuilty l^nowledge ia and ia not an eaaential of offence, 225

when iKina fide mintake no defence. 225

whi'H maiiter reii»on»ible for wervunt'a acti, 220

when malice or guilty knowledge muat be proved, 224, 226

tgnoranre of law and fact, 227

not neiesrtary where act it»elf an improper one, 227

Mints and Mined Minerala
appeal frf)m order for restoration of (aee Appeal),

right of 8t«rfh for mined minerals (see Search Warrant),

Miaiattrial Acti (see Judicial and Ministerial Acts)

mandamus to compel exercise of, 8.5-88

distinction between these and judicial Acts, 85. 20.'*

rohibition does not lie to prohibit exercise of, 77

what nre deemed to \te. 205

performance of on Sunday and holidays, 213

Minora (see C'hihlren; Infants)

Mounted Police

jurisdiction of odicers of, 204

Motivei, Criminal (see Mens Rea), 150-1(12

Municipal By-Uw, how proved (see Evidence), 160

NtTigable Watera (see Sen, Seamen)
jurisdiction of justices as to olTences committed upon, 102

Oatha (see Affirmations)

Forms of. 279-281

of justices of the peace, 183

police majiistrai-', 184

efTect of failure to take, 183

to witnesses, 279
of interpreter, 281

of stenographer, 278, 279

Obttructins Proceodinsi

in court, powers of justices and magistrates as to, 229

Offences

forms of indictable oflfences. 294

of summary convictions offences, 380

how described in informations, convictions and process, 342
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MntM—railHiiiiarf.

triablo aunimirlly by juntion. 3311
«impl« •n<l manlier of lUting, 204-380

OlUilo iTiltnn Act (>M EvidFiinl
proyiiinn. of, an to evijtiiw, U2. IsaiUIS
tutiiittion b«t»ii«n thU ind C.nmil. Evldenw Act. IM, m, Ijs, IM

OlUiit Uvi
ummary triiU uniler. how regulated. 370

Orderi in CoDDdl, now proved. IflO

Fut
payment of part of line, effect of, 387

ParticnUra
may be ordered to Iw funii.hed to aceuned. 2M, 342 3S1when . atement of olTeme in.ufficient to Kive Information 296to .upply defe,t, in inlormation and proce'., 26«

""'"™' *°'

form of afndarit for, 2.11)

Pmcc
•uretiea to ]<eep (nee Article! of the Peace)

Pbyaician

communications made to, not privileged (nee Evidence 1

PoUce Maglitrate dee Manintraten)
appointment and qualilication of 184

in.'.!',i"„^f f""'.' " " "'^'r i"'"" '"' "•« whole county, 108

fo? ftown ,„' "'T' "«W°jHri-Jirtion of without coLent, 208for a town, may net an ex olB.io juntice anywhere in countv withpower of two juntices. 108
vouiuy wiu

powers of jnntice nctiof; for, 209
procedure in micli cunpn. 20!)
powern of, while liDldin(t court (see ContemptI 230on trial of juvenile offcndem (.ce .luvenilo Offenders 1, 424exclusion of witneanes by, 2.34
summary trials before, 108

jurisdiction in, 108
papers to be tran.mitieil by to clerk of the peace 43'
cases which may be tried by, 108

Pnlimlur; Enqniriea in Indictable OSencea
place of hohliiin, not an open court, 27(1
all persons may be excluded therefrom ib
procedure on, 2.38

taking the information. 2.30

description of offence, 240
considerini; the information before proceeding 246
issuinj; warrant of arrest, 247
search warrants, 243
search without warrant. 246
summons or warrant, which to issue, 247
8er»'ice of summons, 248, 240
corporations, 242
procedure on default of appearance, 240
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fVfUaUary latatriM Is tadl«Ubl« Offnon-ConfJiHAi
warrant on ilpfutilt. 2.10

bocklDfr wamnti, 2JH), 232
jurticf.*' duty, when offeiir* .ommitted in another countr 180Mdorwrnent when warrant "backwl." 202

""""y. *»"

•rreit without warrant,
bj peare offlr«ra, 251
duty cif constable after, 260. 253, 255

uiing force on arreat, 252
treatment of priauner on arrevt, 253

hanilcufttnu priioner, 254
proveedinRB liefore juHtice on arrest 255
remanda. 258
hail, 258
order to gaoler to brinti up prisoner remanded, MO
lAllure of atteodanoe on remand, and bail, 280

witnesses, procedure to prwure attendance of 2fl0
summons to witnesses, 2(H), 2(J1
service of, 201
witness fees, 2«2, 266
warrant* affainst witnenses, 2rtl. 203
treatment of, when arrested, 263
proceedinKH ngninst. for contempt. 261, 283
warrant afcainst, in first instance. 2»3
when .(lit of province, 2tt4
afflilnvit for subpwna to such witneM, form. 264
order thereon, 2«4
uttidavit of Mervice of surh subpirna. 264
exwution of warrant, for non iittendance, 266
commissioner to examine witness out of Canada, 267. fonu 287,

taking evidence of witness in person,
witness in person, 2Af)
witness dangerously ill,-2«fl

proceeding to take his evidence, 270-273
depoaitions taken on a former trial, 222
certificate of justice to depositions. 223
admissibility of depoHitions as evidence. 273, 274
duty of justice in taking depositions, 274

hearing, procedure on, 275
excluding the public from, 276
forms ofoaths and affirmations of witnesses 279
absence of religious belief, 280
deaf mutes, 281
interpretaters. 281
evidence of children, 282
heading of depositions and certificate at foot. 277
Bienographer. 278
oath of stenographer, 278

.lri„*'"?r'' °i
stenographer to be attached to depositions, 279Uking the evidence, procedure on, 278-284 (see Evidence)

warning to accused. 284
«"«!/

statement of accused. 284
statements by accused during trial 284
evidence for defence, 285
certificate of justice to depositions. 277

accused may waive preliminary examination, 276
disposition of case, 285



niiant^, etc., 280

INDtX. 481

""^^^sssr^ '•"•^"' ••-•^'""-"•*
l>y commitUI, Z8S

wan-Hnt of ramniitmrnt, 288, 286
bailing priHoner for trial, 287

rNoj{nJtanc« of, 287
liiniliiiK over proMcutor, 288
*""*••*•' recojnilMnce to appMr at trial 280
.urnifi to appar at trial, form of rKopilianr
pr.i<-n.,llnm to be aent to Crown Attorney, 280

• bail afti»r nimmittal for trial, 280
aiilwpqiieiit mirrender of accuMd by ball, 280
form of informatioD in luch caaes, 200
warrant to arrewt on aurrender, 200
exroution of warrant, 201
procedure on arreitt, 201
commitment of accuaed, 201
warrant of commitment. 201
proceilure when other luretlel allowed, 201
costs, 202

Ptaaarratlon of tba Puca («.e Riot, in S.vnop,i, of OfTencesI,

PrtTloua Conviction
a defence to subsequent charge tor same offence, 218

Pievloua SUtemnita, Wtittan or Oral
criissexamination of witncsa as to, 157
admissibility of, in evidence, lb.

Prtviout Dae: ' a
bars subsei|uent priKSedings for same offence, 216

PllTlleft

of witncs in refusing to answer incriminating questions (see Evidence)
Privileged Communicationa

ijf;;re"r'';;""r„'.°3"r"" °' °"'"""' •°* °»""i information, m
I!^™T,- r ",.'

''"'''""" '""•™ of information, ib.communications between solicitor and client 176178communications made to a priest or clerirvrain 177pnviege d,« not extend to illegal tran..cti™, 178nor to telegrams in possession of telegraph company ibnor to bunk, ns to customer', accounts ib
™"''»°'' '"

nor to communications by patient to hia physician, ibpros«.utor „„t bound to disclose sources of intormiltioi, 150
PlOMdnre (see Practice)

on appeal from summary convictions (see Appeal)
on case stated by magistrate (see Case Stated!
on appeals'to General Sessions, under Ontario laws (see Appeal)on case stated under (Jntario laws (see Case Stated

"PP"''

oil f,™'r,'r'7 .'Vl'!'"'?' f.""
"'"'^^ I'M Preliminary Enquiriea)on summary^tnals by justices, how regulated (see Summary TiiS by

by "•nitrates, how regulated (see Summary Trials by Magis-

(see also Particular Titlea)
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ProcUnuitlon

?rbJ"rLl'irju.tice to dUp.™ riotou. .«.mbH« («. Riot. U
Synopii* of Offeace*),

Production of Documwti
BummonB to witneii to produce,

Prohibition
when granted, 75, 76, 77

to whfi.'ii granteH 7^

waiver of right to, 78

application for. 79

appeal no bar to, 79

notice of motion for, form of, 80

affidavit for, form of, 80

order for, 81

appeal from order, 79

coBta, 70

Public Documents
how proved, 160

"^"l^xS of public from trial, iu intent of, 233, 234

PiibUc StoMi
rigtit of March for, 246

'""rigKUrch for weapon, and intoxicating liqnon near, 190

Qurtn Sesrtona (see General SeMlonn)

Onaihini ConvictloM (..e Certiorari; Conviction)

on motion for certiorari. 1, 10

on appeal («ee Appeal)
«„_„,,i «7

on haCa. corpu. (.ee Habea. Corpn.), 47

matters of, now proved, 160

""Tr*'^7.,''5m:itment to (... J"«nil. Offender.)

""•""."Vacation of in.tic« by re..on of. 210

Samnndl (see Adjournment)

of priaoner on habeas corpus, 47

""
*'h'en*'SJfe*n« of, on.t. inritdlction. 2I«

Betnru by MaiiitiatM Mi JntUcei

to be made to th. clerk of the peace, 372, 433
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BetiTiu by Kailrtnitn and InitlOM—ConHniwJ.

Mnaltiea for default in makinir, 37J 433
by n,ag,.tr.t.. to th. clerk of the pe«», and inepector of legal offlc,
penalty for default, 433
how fines receiired are to he dealt with, 373 433
coUTiction of juvenile offenders (see Juvenile Offenders)

«l»li», Olaln. of (see Claim of Right)
when justice's jurisdiction ousted hy, 222

Sale of Gooda
under distress warrant (see Distress)

Sea (see Seamen)
offences committed at, jurisdiction of justice, respecting, m

Seamen
on British ships amenable to Canadian waters 192-18'imnsdiction of magistrates and justices "especiinf ibleave of GovernorGeneral required in ease of ""fii^er. 192on great lake, amenable to Canadian law, ,95

'°™8°"'' "2
proof required to nationality of ship, 1P6

Search, Right of (see Search Warrants)
for stolen goods, etc., 243
without a warrant, 246
for liquors or weapons near public work, 24!)
for timber or lumber improperly detained, 24Smined minerals, 245

females enticed into house of ill-fame 245
gaming or betting houses, 245
vagrant or disorderly persons, 245
on arrest of prisoner. 253

Search Warranta
issue of, 243
necessity for, ib.

grounds for 244
cannot be "backed" nor goods taken in another county 243may be issued in several counties, 243

'
how executed, 244
disposal of goods seized under 243
for than goods stolen (see Search Right of) 243forms of information and warrant to search, 243, 324

Search without Warrant
caees in which search may be made, 246

Security (see Recognizance)
on application for certiorari (see Certiorari)
on habeas corpus (see Habeas Corpus)
on appeal to Sessions under Dominion laws (see Anneal 1on case stated by justice (see Case Stated)
on appeal to county judge (see Case Stated)
on case stated under Ontario laws (see Case Stated)
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mDix.

fnr ffood behavio\

ta MM of JuvMil. offender, 442

**"*"
notice tor certiorari, 6

.md»Tit of, ib.

of notice of •PJ'"'' '?l„„ to be made, i!48, 34«

of lummone, wlien "« n"* ""

on corporatione, 34a

»|S;ro'nS!'t"nrJnfo'f province, ..«

•^'^iefrSed. «r.t one tried to be di.po.ed of before tb. otber U

heard, 365

"-V-'ScUoT'a-'d p«»er. of iu.tioe a. to offence. con>n.itted n^n,

' 192-195

""^^nce may be taken in, 278 (.ee Evidence)

"•n'Sen commnnication. made to privileged («. Evidence,

8Ut.m.nt. by Accneed (.ee Confcion.)

on preliminary enquiry, 284

S.Sfbimy of, in evidence at trial, ib.

""'rrorp'^-relamination or otberwiee. cro,. examination a. to,

157

Statint Ca«> (.ee Ca.e Stated)

Stenopapbel (eee Shorthand), 279

Stipendiary
M.^^«te<.e. police Ma.i.tr.t.,

jurisdiction of, "n

^"'"a?cfJairant. for (.ee Search Warrant.)

Subpona (.ee Witness.)

summary Conviction, by J«.tlc..

il'n,a.'tioro''time for layin, in'orj;"™. "'

Ktorial jnri«diction in c..e. of, 337
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"My CoftTletiouby JvMtlon—Continued.
cannot be adjudged on an information for aa indlcUbla offence 236
procedure on, how reKulated. 338
jurisdjction of justice, as to, 336
offences triable summarilv, 336
synopsis of, with Forms of Charses, 380
requisites of information, 339
by whom information may be laid, 339
affainst whom information to be laid 340
corporations, 341
description of offence, 342
only one offence to be charged, 343
process not to issue without information, 340
place where held, an open court, 351
exceptions, ib.

procedure generally to be the same as on preliminary enquiries 338
in what cases two justices required. 337 j ^ •

when two justices required both must act together, 337
requirements of information when two justices required. 238
generally one justice may take preliminary proceedinffs, 237when two justices required, 337
on receiving information justice to investigate and.

if there are good grounds, to issue process, 246
justice takmg information need r ' hear the case 345
process must be issued by justice taking information, 345
offences triable summarily, 336
information, requisites of (see Information), 339

by and against whom to be laid, 339-342
description of offence. 342
only one offence to be charged, 342
several offenoert, effect of, 343
duty of jiiHtiee when more than one offence charged, 343when summons or warrant should issue, 247. 345
process not to ittsue without information. 340
waiver of defects in information and process, what constitutes. 340
defendant winnot be charged for one offence and convicted of another.

Amending information, 33!), 344. 349
particulars of charges, when defendant entitled to, 342 361

amdavit for, 258
defects in substance and form, when objection to be taken as to,

349, 351
prooeedin^f to compel attendance of witnesses, 352
liability of corporations. 341
how corporations served, ib.

service of summonses. 346
warrant for arrest of accused on default of appearance 345when defendant appears but prosecutor does not 347 '

notice to prosecutor in such cases, 347
procedure after notice. 347

if neither pwrty appears. 348
if parties appear personally or by counsel. 348
when accused under sixteen years of age, 351 (see Juvenile Offen-

ders)
duty of justiic at hearing, 349
plea of guilty may be entered hy accused or his counsel 351
procedure when accused defends, 352
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a«y CoiiTloUoM by J«tl0M-«<m««w''-

eiclu.ion of public .nd w.tne™., 351

right o« partim to «>unMl, 3W
witnesM. for defence, 363

taking down the evidence, 368

evidence in reply, 3S2 ,

idjournment. («e .Adjo-™"™''
; f»' t„ h, ^^rd, 364

at concliuion of evidence both Pf™«" '° "
duty of in.tice after hearing evidence, 3S4

adjidiction, 354-360

conviction, requmtes of, 3«0

forme of, ib.

coeti. provwion* a» to, joo

ta?iff. of, 369, 375, 379

justice's fees, 375, 377

witness fees, 377. 379

constable's fees, 376 379

enforcinj; payment of, im

°„°.rST''Ss on dismiss^, ib.

ISsive costs, effect »( •»'^ °'|,^|»

o-Tii^,5rt r'oS^rM l^^ to informant, 36,

memorandum of adjudication, 36o

if charne dismissed, 369

'rsh-m-eVrdir-ud poter, of iustice a. to ,.ee Punishment,,

'
356-357

costs, 359

5:f*:;ord"end.nto„probat»n,360
Sureties for good behaviour, 360

formal record of conviction, 360

'."Jard of •!'•'"»' *r„f"?ri'mprionment), 362

^Srerci' i:f?e3roSfeii'^o;'S provided for. 36,

."u^:?irtri^;tbc%°:.'fi™-««'"
-f the P«.ce,, 36.

distress warrant, form of, 363

dispensing with distress Ml

5fh.r^drrufif™unty,3»4

.einjnSd"™: '«"r^'
(see S.,e of Goods,. 366

forms of iroceedings on. 365

r.,ear»»S'^«-''-

SSaTi'^prilSlef^n payment. 370

return of convictions, 372

So\t"r;-ay^-.=e»
rtkt'cil'VT.rfiUtated,
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uuurj CoBTlctioai by Jwttiw—Continued.
iummary trials before 'magUtraten," 423 (see also Juvenile Offen-

ders, ch. XV.)
jurisdiction, 108, 423
when consent of accused necepaary, 423-42d
extent of jurisdiction of ina(jistra> in cases tried by consent, 427
notica to accused of ri^ht to trial by jury, 426
magistrate not bound to try case summarily, 425
when decision to try summarily should be arrived at, 425
papers must be transmitted to clerk of the peace, 432
costs and expenses of prosecution may be awarded to prosecutor, 431

how payment enforced. 431
security for good behaviour, 360, 430
returns of convictions by. .^73, 43rf
appeals from summary convictions, 433 (see Appeal)

Summoni
cases in which summons instead of warrant to be issued in first in-

stance, 247, 248
form and contents provided for^ 247
reasonable time to appear, must be given, 248, 346
service of, 245, 249

to be ma''e by constable, 248
to witnesses (see VVitneasei)

Sunday (see Holidays)
judicial acts prohibited on. 213
judicial notice will be taken of, 213
ministerial acts, which may be performed on, 213

backing warrants, 213
taking informations, 213, 247
issuing and executing warrants of arrest, 213, 247
search warrant may be issued on, 246

Sarrender of Accused by bail; proceedings for, 280

Suspended Seutence, 430, 442, 357

Synopaia of Offence*
with forms of charges, 204, 3? •

Taking Down Evidence
on preliminary enquiries, 277

Telegiams
in control of telegrapli company, not privileged (see Evidence)

Territorial Juriadictioa (see Jurisdiction)

Time (see Limitation of Time)
limitation of, fnr prosecution, 213
how computed, 215

Title to Land
when jurisdiction of Justice ousted by, 221
questions for justice to decide when claim made, 222
in cases of assault, 223
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^juitlM to th. court to whteh »!)pe.l Ue«, >"
to iounty .ttorney oi wmmitttl of •«"••*'<" tf**'' "»
by magUtnit. to tb. clerk of tk. I»«ce, 432

^"J'l'Xri.l Juri.dlction of joitlc u to oiI.no.. r«p«*iBg, l»l

Tnatmat of PliMlwr [mb Arreat)

Tital (•«! Preliniin.ry Enquirieii Summtry TrUl.)

Two Oflincn (»ee Several Offence.)

""JSI^rtl™ on:.tice., a. to offence. c„n.mitt«l in. 1.1

"m" to .earch warrant, for vagrant., 245

"""^ff^nce. .g.in.t per,on. travellin, by, jurUdictlon of iu.«c« a. to, 191

vrhat are offence, in or upon a vehicle, l»i

'•"S^rffia^lS^Liction over offence. eon,mitt»i upon, 192-195

*
"'objections generally, what deemeil to be, 236

when iuriiidiotion conferred by con»nt or, iJO

general principle, of, in crinimal ca.e., 238

want of iuri»diction cannot be cured by, 236
,„biMt

defects or contingencie. afficting jurisdiction which may be .ubjwjt

case, in wMcb" failure of objection on trial held to amount to, 236

when appearance of defendant deemea to be, ajo

''*""?
of justice or magi.trate before i..uing, 246-247

when warrant of arrest i"»te«d.<>'."'T%'^L^»« '

of commitment for trial for an indictable offence, 286

"ri'^t of search, near public -^ork.. 245

""'competency of, as witnes. (Me Evidence)

Witneaae. (see Evidence)

TJoJiticn. of. when admissible on appeal, 113. 145

in province. 5Ubp«na to. on appeal. 111

out of province, snhpiena to. on appeal, liz

competencv of. 152. 163

husband and wife. 152. 153

cro..-examination of, 155

incriminating queation., 153
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WltneuH—Continued.
questions alTectinfi chararter, 155
previous written statements, 157
questions as to previous conviction, 167

of adverse witnesa, 157
depositions in previous cases, 158
accomplices as. 161

corroboration of, 161

admission of evidence by, in prosecutions against himself, 154
when privileRed from answerinft Incriminating questions, 164

exclusion of, from court. 276, 234
procedure to procure attendance of, 260

summons to, 260
summons duces tecum. 261

service of, ib.

warrants against, on default, ib.

treatment of, on arrest, 263
warrant af^ainst. in first instance, ib.

information in such oases, ib.

when bound over und abou^ to abscond, 361
may be brought froin any part of Canada. 266
affidavit for subpo-na in xtich cases, 264
order thereon, 265
affidavit of service, 206
procedure on non-attendance of, 260
warrant for arrest of, ib.

travelling expenses not provided for, 262
excuses for nor -attendance, ib.

courts and judges in all provinces empowered to act. 267

out of Canada, commission for examination of, 267
procedure and forms, 2tt7, 268
proof necessary to let in deposition taken on, 273

in prison, takine evidence of, 26S
when dangerously ill, commission for examination of, 260

procedure and forms, 270-272
notice of examination, 272
reading depositions at trial, 274

admissibility of depositions at hearing, 274

right of couni^el for accused to cross-examine, 273

taking evidence of, at hearing, 277

must be sworn, 279
oaths and affirmations of, 270, 280
absence of religious belief, 280
deaf mutes, 281
non-Christian witnesses, 281

examination of by interpreters, 281

children as witnesses. 282
taking evidence by stenographer, 278
refusal to answer or to he sworn, procedure on, 283

commitment of in such cases, ib.

warrant of commitment, ib.

procedure when too ill to attend, 260

fees allowed to, on summary trials, 377-370

procuring attendance to give evidence on appeal, 1 10




