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PREFACE
I have found il difficult to choose a title which was not 

misleading.
This hook is in no sense a commentary on the Code or on 

any part of it.
It has two aims in view. First to explain the scope of the 

Code, and second, to give the main rules applied in its inter­
pretation.

J n the earlier part of the book I have attempted to describe 
the various elements which compose our law, and to show in 
a simple manner, and with much illustration, what is meant 
by the “civil law of the Province of Quebec”, and what 
branches of our law are not included under that designa­
tion.

For this purpose it seemed necessary to begin with a short 
account of the law before codification, and in this part of the 
work I have discussed with some fulness the two most dis­
puted questions of our legal history, viz; the effeot of King 
George’s Proclamation, and General Murray’s Ordinances, 
and the authority of the French ordinances in Canada.

In this Province it is of peculiar importance to make an 
analysis of the elements which compose the law.

Owing to our political situation there are certain initial 
difficulties for the lawyer or the student of law which do not 
present themselves in countries such as France or England.

We belong to the British Empire, and arc governed as to 
some matters by principles of constitutional law of general 
application throughout the Empire, and as to other matters 
by imperial statutes.

We are in the lmhit of saying that our public law is 
English, and I have tried to explain what the term “public 
law” comprises when used in this connection.

We have a federal constitution, and legislative powers
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are divided between the Parliament of Canada and the le­
gislature j{ the Province.

Nor is our provincial law itself derived wholly from the ci­
vil law of France.

Parts of it are of English origin, and one important part 
of it, viz; the commercial law, cannot be reckoned as pure­
ly English or as purely French.

In some classes of cases it is usual to cite English and 
French authorities side by side, while in others it is better to 
keep the stream of our civil law pure, and, if the English 
cases are cited at all, to realize that they belong to a foreign 
system, and can at best be useful merely as analogies.

I have endeavoured to indicate on what subjects it is usual 
and proper to refer to English and American authorities.

As regards the distribution of legislative powers between 
the Dominion and the Province several excellent works 
exist.

It seemed, however, convenient to give here a brief out­
line of that subject, and references to the most important 
cases.

In the latter part of the book I have essayed to formulate 
the chief rules of interpretation applicable to our Civil 
Code, and to answer the question what is, under our system, 
the authority allowed to cases decided by our courts, and to 
French or English precedents.

When the Code, is unambiguous, there is Î igh authority 
for saying that it is, as a statute, to be construed according 
to the principles applicable to the interpretation of all sta­
tutes. but, very often, it is not free from ambiguity, and, 
when this is the case, I have tried to show that there arc fea­
tures peculiar to the Civil Code of which account has to bo 
taken in order to arrive at a sound interpretation of its pro­
visions-

F. P. WALTON.
McGill University,

Jan. 1st. 1907.
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THE SCOPE AND INTERPRETATION
OF THE

CIVIL CODE OF LOWER CANADA

PART I
THE SCOPE OF THE CIVIL CODE

CHAPTER I

THE CIVIL CODE AND ITS HISTORY

The civil code inojudts the main body of the law as to F|<,nch |<w 
“property and civil rights,” i.e. the law which falls withinj*fur*,!he 
the competence of the Provincial Legislature.

It came into force on 1st August, 1866.1 2
Under the French régime the Custom of Paris had been 

in force in the Province.
By the Edit de Création du Conseil Supérieur de Québec of Caltomef 

16(13, the Council was directed to judge selon les lois et 
ordonnances de notre royaume, et y procéder autant qu'il se 
pourra, en la forme et manière qui se pratique et se garde 
dans le ressort de notre cour de parlement de Paris.1

1 Proclamation of Governor-General, Lord Monck, of 2üth May, 
18(10, see Sharp’* Civil Code, p. xlx.

2 See Edit» et Ordonnances (reprinted by Government) Quebec, 
1854, vol. 1 p. :i7. See Consol. Stat. Low. Can. chap. 2, preamble ; 
Durw hcr v. Degré, 1!M)1, It. J. Q„ 2U S. C. at p. 510 (C. It.) ; Er 
change llank v. The Queen, 11 A. C. at p. 104 ; Lareau, Histoire 
du Droit Canadien, vol. 1 p. 138, (Montreal, 1888).
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ordinance"

And in the commission appointing Jacques Duehesneau 
as intendant in 1675, he is directed to see that the Conseil Su­
périeur and all inferior courts decide caste “conformément à 
nos édits et ordonnances, et à la coutume de notre bonne rills, 
prévôté et vicomté de Paris." *

Besides the Custom of Paris, the I/ois et Ordonnances 
which, prior to 1663, had modified or supplemented the Cus­
tom, were in force in Quebec.

But the Ordonnances prior to Louis XIV. had not, on the 
whole, made many important changes in the private law.

The earliest of what came to he called the Grandes Ordon­
nances was the Ordonnance of 1667 on Civil Procedure.

It was followed hy a number of other important ordi­
nances, dealing with particular branches of law, each of them, 
codifying, so to speak, the law of that brandi.

I need not enumerate them, but I may mention the Or­
donnance sur le commerce of 1673, that of 1681 sur la 
marine, that of 1731 sur les donations, that of 173.7 sur les 
testaments, and that of 1747 sur les substitutions,1 2 3 *

Were the ordinances later than 1663 in force in Quebec?
This is a question about which there has been much dis­

cussion. But I think it may be regarded as settled by the au­
thorities cited immediately, that only such of these ordi­
nances formed part of our law as had been registered by the 
Superior Council of Quebec.

In addition to the Ordinances published in France, and 
afterwards registered here, the law of the Province was al­
tered by arrêts et règlements of the Superior Council of 
Quebec itself and by ordinances of the governors and of the 
intendants of Canada.5

1 Edits et Ordonnances, v. 3 p. 42.
2 See for a list of the chief ordinances and their subjects, 

Ksmeln, Histoire du Droit Français, 3rd. ed. pp. 774 seq. : Drissaud, 
Manuel d’Histoire du Droit Français, v. 1 p. 374.

3 Both the French ordinances registered In Canada, and our
own are collected in Kdits et Ordonnances, nliove referred to.

_____—— - ——
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It is on the following principle that it has been held that 
those only of the French Ordinances which were registered 
at Quoliec became law here.

In France it was a settled point that a royal ordinance did 
not liecomeopcrative within the jurisdiction of anyone of the 
several /larlemcnls into which France was divided for admin­
istrative and judicial purposes, until it had been registered 
by that parlement.1

The government of Canada was modelled on that of a 
French province.

The Superior Council of Quelccc, exercising as it dii, pow­
ers both administrative and judicial, corresponded, so far as 
conditions permitted, to one of the French parlements. And 
in other French colonies where there was a conseil souverain, 
French ordinances required registration.2

By the Ordonnance sur la procédure civile of 1GG7, Louis 
XIV. directed that the several parlements should have eight 
days, or, in the case of the more distant parlements six weeks, 
in which to make such remonstrances or representations as 
they saw lit before being required to register an ordonnante.

We find the Council of Quebec remonstrating that in 
their case, looking to the great distance from Paris, this de­
lay is insufficient, and asking that they should have a year’s 
delay before being called upon to register an ordinance.1

Again, in 1746, Louis XV. expressly directs the Council 
of Quebec only to register ordinances specially addressed to 
it by the Secretary of State for the Marine.

1 Guy Coquille, Institution, p. 7; Esmein, op. vit. p. 521 ; Merlin, 
ItAp. s. v. Enregistrement des lois, p. BO; Dalloz, Rcp. s. V. Lois, 
n. 27; Glasson, Histoire du Droit et des Institutions do la France, 
v. 8 p. 157.

2 Merlin, Itep. s. v. Colonie, s. 1 Iv. ; Dali., Mp. s. v. Organisa­
tion des Colonies, u. 07.

il Sue Edita et Ordonnances, v. 1 p. 108.
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This was to prevent Canada adopting laws which ha:l been 
passed for France only, and were unsuitable for the colony.1

Tlie Commissioners who prepared the Civil Code of Low­
er Canada, speaking of the most important of all the great 
ordinances of Louis XIV., the ordinance oonunonjy called le 
Code de h Marine, say “The Ordinance seems never to have 
been formally registered by the Superior Council, and hence 
it is generally held not to luire the force of law in this prov­
ince.”2 3

And non-registration of an oidinanee has in many cases 
decided by our courts been treated ns a sufficient reason for 
holding that it is not in force in the Province.

In two cases this has been the ground of judgment adopt­
ed by the Privy Council, though, it is fair to say that the 
question does not seem to have been fully argued by coun­
sel .•

Perhaps the strongest reason which has been urged 
against the soundness of this conclusion is that in early 
cases it is not uncommon to find ordinances which had not

1 Lettre du Itoi, 9 déc. 1744». Edits et Ordonnances., v. 1 p. 688, 
and lb. v. 2 p. 2*24.

2 Rep. v. 3, p. 220.
3 Sûmes v. Cuvillier, 1880. 5 A. C. 138. following Hutchison v. 

Gillespie, 1844, 4 Moore, IV C. 378. See Les Sours Dames Hospi­
talières y. Middlnniss, 1878, 3 A. C. at p. 1119.

See. also. Jones v. Culhbert, 1886, M.L.K. 2 Q.B. at p. 62; ((LA.) ; 
Lamarche v. Bruncllc, 1803, R. J. Q. ;t Q. B. considérant at p. 
86, and |>er Bossé,./. at p. 79; Stewart Moison's Hanky. Simpson, 
1894, R. J. Q. 4 Q. B. at p. 30, per Taschereau, ,/. ami authorities 
there cited. Hurd man v. Thompson, 1896, R. J. Q. 4 Q. B. at !>. 
413. i>er Blanchet, ./.. Provincial Fisheries, In re, 18!HI. 2d Can. S. 
C. R. at p. 540, lier Girouard, «/.; Delpit y. Côté, 1901, R. J. Q.20 8. 
C. at p. 354, per Archibald,•/. See, however, for the contrary view, 
Larcau, Histoire du Droit Canadien, v. 1 p. 120; Lemieux, Les Ori­
gines du Droit Canadien, p. 270; and cf. Miynault, P. B. In Revue 
Légale, X. 8. y. 0 p. 1T2.
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been registered here, referred to without any statement that 
they are not in force in Canada.

But this is not unnatural when we rememlier that the
great ordinances are to a large extent declaratory.

They codify the old law.
Consequently they often lay down law which is good, or 

was good, for Canada as well us for France, though its valid­
ity in Canada does not depend on the statutory force of the 
ordinance.

In modern cases such references to an ordinance are not 
uncommon, though the court is generally careful to deny it 
any formal validity.1

Among the ordinances which were not registered in Can­
ada I may mention the ordinances of commerce, of dona­
tions, of testaments, the ordinance of substitutions, and the 
ordinance de la Marine.

The index to our collection of Edits et Ordonnances gives 
opposite each of those which were registered the date of its 
“insinuation" in the hooks of the Council of Quebec.

To sum up what has been said, our law prior to the Ces­
sion consisted 1. of the Coutume de Paris, and the ordinances 
in force within the jurisdiction of Paris prior to 1663, 
unless they were clearly not intended to have effect outside 
France; 2. of the Arrêts du Conseil du Roi. and the ordi­
nances published between 1663 and 1763 which had been reg­
istered by the Council of Quebec ; 3. of the ordinances of 
the administrative authorities in Canada, especially those 
of the Intendants, and 4. of the judgments of the courts.

All this body of law, except the Coutume, is collected in 
thi' volumes of Edits et Ordonnances and in the five volumes 
of Jugement» et Délibérations du Conseil Souverain de la 
XoureHe-France also published under the auspices of the 
Provincial legislature of Quebec, 188Ô-1889. These two

1 Ni l' e. g. Le» Sirurs Dames llospitaliires v. Aliildlemiss, 1878, 
3 A. C. at p. 1118.
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■compilations arc a most valuable source of information 
as to the condition of Canada under the French régime.

It may be said that the Arrets and Ordonnances touch the 
private law very little, except with regard to procedure. They 
consist largely of grants of various kinds to individuals or 
to companies, and of what we may call police regulations, 
many of them of a curiously minute kind, and such as would 
now be regarded as extremely vexatious.

E. g. in 1709 the inhabitants of Montreal are prohibited 
by the Intendant Baudot from keeping more than two horses 
or mares and one foal apiece, in order to encourage them 
to raise more cattle and sheep, and on the ground that the 
people do not know their own true interests.1 2

During the century of French rule tine private law of the 
Province of Quebec was, practically, the Custom of Paris, 
interpreted with the aid of the old French Commentators 
on that Coutume, and on the Droit Coutumier in general

The conquest of Canada by the English in 17G3, did not 
carry with it any change as to the main body of the civil law. 
It is an important principle of English law that when a 
country is brought under allegiance to the British crown 
this does not involve a change in the law of property and 
civil rights.

The law of the conquered country continues in force, so 
far as private rights are concerned, until it is altère 1 by the 
new authority. The effect of the cession of Canada from 
Frame to England was to leave the private law of the Pro­
vince unchanged but to substitute the public law of England 
for that of France.3

1 Edits et Ordonnances, v. 2 p. 273,
2 Sco Campbell v. Hall, 1774, 1 Cowper 204, 20 State Trials, 304.

Hidliiiff v. Smith, 1821, 2 llagg. Con. Rep. at p. 382; Duroelier V. 
Degrf, 1901, It. J. Q. 20 8. C. at p. 475, per Lcmleux, ■/. ; Stuart v 
Bowman, 1853, 3 L. C. It. 30», (C. A.) ; Wilcox v. Wilcox, 1857. 8 
!.. C. It. 34 (C. A.). Sec Infra p. 20.
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But it the French law was not abrogated by the Cession, 
was it abrogated afterwards by the new authority?

This is one of the most disputed questions in the history wa« the ^ 
of Canada, and though it is impossible to discuss it adequate-abrogated 
ly in this place, it may not be uninteresting to state the main Ceniou? 

points in controversy.
I will give in full the clause upon the construction of 

which the question turns.
It occurs in the Proclamation of 1763 published after the The King’» 

Treaty of Paris, and is preceded by a narrative in which 
the King sets out that Great Britain has acquired under 
the Treaty extensive territories in America.

These new acquisitions are to be divided into four distinct 
governments to be called by the names of Quebec, East Flor­
ida, West Florida and Grenada, the boundaries of which are 
defined by the Proclamation.

Then follows the critical clause which is in these terms :
“And whereas it will greatly contribute to the speedy settling 
our said new Governments, that our loving subjects should 
be informed of our paternal care for the security of the lib­
erty and properties of those who are, and shall become 
inhabitants thereof; we have thought fit to publish and de­
clare, by this our proclamation, that we have in the letters 
patent under our Great Seal of Great Britain, by which the 
said Governments are constituted, given express power and 
direction to our governors of our said colonies respectively, 
that so soon as the state and circumstances of the said colo­
nies will admit thereof, they shall with the advice and con­
sent of the members of our Council, summon and call 
general assemblies within the said governments respectively, 
in such manner and form as is used and directed In those 
colonies and provinces in America which are under our im­
mediate government; and we have also given power to the 
said governors, with the consent of our said councils, and the
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representatives of the people, so to he summoned us aforesaid, 
to make, constitute, and ordain laws, statutes, and ordinances 
for the public peace, welfare, and good government of our 
said colonies, and of the people and inhabitants thereof, as 
near as may Ik*, agreeable to the laws of England, and under 
such regulations and restrictions as are used in other colonies ; 
and in the meantime, and until such assemblies can be called 
ns aforesaid, all persons inhabiting in or resorting to our said 
colonies may confide in our l(oyal protection for the enjoy­
ment of the benefit of the laws of our realm of Kngland ; 
for which purpose we have given power under our great seal 
to the governors of our said colonies respectively, to erect 
and constitute, with the advice of our said councils respec­
tively, courts of judicature and public justice within our said 
colonies for the hearing and determining of all causes, as well 
criminal ns civil, according to law and equity, and, a< near as 
may be. agreeable to the laws of Kngland. with liberty to all 
persons, who may think themselves aggrieved bv the sentence 
of such courts, in all civil cases, to appeal under the usual 
limitations and restrictions, to us, in our Privy Council.”1

The Commission appointing .lames Murray, Esquire, as 
the first (iovernor of Quebec is dated -1st November, 17(!IV

1 The Proclamation is Cl veil in the volume cited as 11 Public 
Acts, volume O, 17Ü9-1700” (Quebec, 1800). This volume contains
11A collection of the Acts passed in the Parliament of Great 
Britain, and of other Public Acts relative to Canada.'1 Iu the 
same voltune are generally bound “The Ordinances by tin* 
Governor and 1 legislative Council of the Province of Quebec" 
(Quebec, 17UÔ). The clause above Is at page -8.

The Proclamation is also reprinted with useful notes In Houston, 
IP. Constitutional Documents of Canada (Toronto, 1891). p. 97.

- It Is printed 111 the “Collection of Commissions and other 
Public Instruments” by fra licit Mantrri (London, 177:1). Masères 
was npixduted Attorney-General of Quebec in 170(1. General Mur­
ray's commission is given (somewhat abridged) by Mr. Houston 
In his collection at p. 74.
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The Commission empowers the governor to establish courts 
"for the hearing anil determining of all causes, as well crim­
inal as civil, according to law and equity.”

Nothing is said as to what system of law tlie new courts 
were to administer, anil 1 think the draft report prepared for 
General Carlcton and his council is clearly right in saying 
that the King assumed that the English law had been 
already introduced by the Koyal Proclamation of 17(1,1.1 On 
17th February, 17(14, Murray and his council upon the same Murray'» 
assumption, issued an ordinance erecting various courts, and 0r,lin*MI 
directing that, they should decide rases agreeably to the laws 
of England, and the Ordinances of the Province.*

Upon the interpretation and effect of these documents a 
very pretty discussion arose, which has hardly closed yet, al­
though the subject is now only of historical interest. Francis 
Mascres wrote at great length, and with much ingenuity, 
upon the question in the "Canadian Freeholder”, and there 
were other disputants whose opinions deserve respectful con­
sideration.

Perhaps the most weighty argument is contained in a do­
cument entitled “A View of the Civil Government and Ad­
ministration of Justice in the Province of Canada while it 
»a-s subject to the Crown of France.”

This |«r|>or is clearly a report bv one. of the high officials 
of that date. It contains much valuable information on the 
legal side of the French régime, ns well as the argument on 
the effect of the Proclamations.

It is neither signed nor dated, hut is printed as an appendix 
to vol. 1 of the “Lower Canada Jurist.”

1 See infra, |>. 17.

g Mascres's Collection of Commissions, |ip. 10,17. The nnlliumce 
Is given lu full at p. it. It may he found also In Slaarl v. Hmrman. 
Il L. C. H. at p. 3*3.

_____________
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It was formerly attributed to Mascres, but is now generally 
thought to have been prepared by Chief-Justice Iley.1

As “F. G.” the writer of a note in tine “Jurist” observe*, it 
was not Mascrcs’s way to hide his light under a bushel and 
moreover, the opinions expressed do not altogether coincide 
with his. Lafontaine, C. J., distinctly assigns the report to 
Hey, in his opinion in Wilcox & Wilcox, 8 L. C. It. at page 43.

The arguments of Masères and Hey, if the latter was real­
ly the author of the anonymous report, are twofold.

They contend, in the first place, that the King had no 
power to alter the laws of Canada by proclamation, and, in 
the second place, that, if he had the power, it was not valid­
ly exercised.

On the first point their contention is that such an impor­
tant measure ns altering the legal system of a country which 
had become subject to Great Britain required an Act of the 
British Parliament,

On the second point they urged that the Proclamation it­
self does not affect to change the laws, but merely to express 
the King’s intention that the governor to be appointed shall 
change them in the appropriate manner.

The manner prescribed for legislation by the governor was 
“with the consent of our said councils and the representa­
tives of the people” in the assemblies.

But Murray’s ordinance was published without the advice 
of any assembly, it having soon become dear to the author­
ities that it would be too dangerous in Canada to call to­
gether an assembly.

They maintain, further, that the law of England could 
not lie introduced in this wholesale way.

Bi'fore any provision of law could come into eft et in Can­
ada it would need to be published verbatim el literatim in

1 M. Garnenu assigns It to Masères (Histoire du Canada, v. 3 
p. 300).

a, 1*3»**r .... . . : 1 • A Art-.
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tliat country in order that the new subjects might have fair 
notice of the laws which they were called upon to obey.

These arguments, or some of them, have been adopted by 
several judges in our courts, and in one case tlie Court of 
Review by a majority decided that the English law had never 
been introduced. On appeal, however, the court found it un­
necessary to decide this question, and expressly reserved their 
opinion upon it.1 2

In a subsequent case the point was much discussed by the 
judges, but there also, its decision docs not seem to have been 
required for the disposal of the case.3

The able judgm.ot of Sir L. H. Lafontaine, C. J., in the 
case of Wilcox will repay careful study.

He adapts to a large extent the arguments of Hey, C. J., 
in the document above referred to.

His conclusions and those of Mr. Justice Charles Mondaitt, 
in Stuart r. Bowman, are accepted by the learned writer of the 
most recent book in which the question is discussed.3

But, with great rospeot for these opinions, I think the 
weight of authority on the other side is over-whelming.

I think it may be conceded that if the English law was not 
introduced by the Royal Proclamation of 166.1, it was not in­
troduced by Murray’s ordinance.

It appears to me that Murray in no way claimed to be 
altering the system of laws in force in the Province by this 
Ordinance, and that it is unnecessary to decide whether he 
had the power to do so without the consent of an assembly.

1 Stuart v. Bowman, 1861, 2 L. C. B. 301), (0. It.) ; 3 L. C. It. 
300, (C. A.).

2 Wilcox V. Wthox. 1867. 8 L. O. It. 34, (C. A.). The Judgment 
of the Coirt of Review was reversed, and, If we add the two 
courts together It will be found that the Julge- stood three to 
three. See also, Stuart v. Eaton, 1857. 8I*C. R. 113, (Short. J.).

3 .Ur. Hialoliihe Lemieux, li. C„ the present Postiiiaster-tleiieral 
for tlie Dominion, I.ee origines du Droit Franco-Canadien, pp. 
868 eeq. (Montreal, 1901 ).
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What he believed hi maul I' to be doing, and what, in my 
opinion lie did, was to establish courts, as he could do with 
the advice of his council only, to administer laws already 
introduced bv the King.1 * 3

If this be so the only questions for our consideration are 
»ffimmgf°r Ua(l the King the power to alter the law of Canada, or 
abrogation could this be done only by the British Parliament? and 2. If 

the King had the power, did he sufficiently shew his inten­
tion to exercise it in the Proclamation in question?

Now the principle that by the constitutional law of England 
the King in Council has the power to legislate for a colony 
acquired by conquest or cession, until a legislative authority 
has been established in the colony is a principle about as 
well settled as any rule of our law can be which has not been 
expressly affirmed by the House of Lords. It was laid 
down more than a century ago by laird Mansfield, a judge 
of the highest eminence, delivering the unanimous opinion 
of the Court of King's Bench.*

The doctrine laid down by Lord Mansfield upon this point 
has been expressly approved of in many cases, including at 
least three cases decided by the Privy Council.

It has been accepted by text-writers of eminence for the 
last century, and, so far as I know, it has never been ques­
tioned in any court in England.'1

1 Sts* Smith's History nf Canada, v. g p. 4.
- Va in fibril v. Halt, 1774. Vow|«*r’s Reports, got. go lluierll's 

State Trials. .'K)4.
3 Vamrrim v. Kfite, 1 3 Knapp 33g, 12 Eng. Hep. 07s, (P. C.) ;

Jcfihsim r. Hina, 1833, ;t Kna|ip 130. 12 Bug. ltep. 098, niul note, 
(P. Ill a uni uni r. Hnrrrlt, INSU, 1 Moore, P. ('. Oil, 12 Eng. 
ltep. 783; Mt.-tiru. v. Stewart, 1810, g Mer I vale. 143,10 H. It. lllg, 
Mirant, >1. It.) ; ('bitty on Prerogatives, |i. go, (18g0), Forsyth’s 
Cases ami Opinions on Constitutional Law, p. lg; Austin, Sir IP., 
I.aw and Custom of the Constitution. Part 2, p. 273, (IStNi). See 
also I.linns (Mayor of) v. Hast Initia Vu. 183(1. 1 Mo,ire 178, 12 
Bug. Hep. at p. 8IS, per L. Brougham, delivering opinion of P. C.
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If further support be requiroil for the proposition that 
the King without Parliament had power to alter the law, I 
think it may be found in the British Settlement Act of 1887 
(50 & 51 Viet. c. 54). That aet enables the Crown to make 
laws and to establish courts for British settlements in places 
where no civilized government exists already. But in the def­
inition of “British settlement” is excepted “any British 
possession acquired by cession or conquest,.” The reason for 
the exception was that no-one doubted that as regards colonics 
of the class excopted the Crown already possessed the power 
of legislation.1

Baron Maso res strongly disapproved of the law laid down 
in CampbeII and Ilall.*

But I tlrink Campbell and Ilall has survived his criticism, 
and that now it must lie regarded as secure from attack. Much 
stress was laid by Mondelet, J-, and by Lafontaine, C. J„ on 
certain opinions of the law officers of the Crown in England.

At tomey-Genorai Yorke niiid Solicitor-General De Grey 
were asked by “the Lords of the Committee for Plantation 
Affairs” to report upon comp'aints that had been made with 
regard to the Administration of justice in Canada. Their re­
port is dated 14th April 1700.’

They ajiologize for having lioen able to give only imperfect 
consideration to the subject “at this busy season of the year.”

Even if they had given all the consideration possible, the 
opinion of these gentlemen would, of course, possess no bind­
ing authority, and any weight it ever had would have been 
destroyed by the judgment in Campbell and Ilall.

But, in fact, the English law-officers in no way dispute 
the power of the King to alter the law of Canada.

1 An non, op. clt. pp. 207. 274.
2 Vol. 2 of tlie tTmndlim Freeholder Is entirely occupied with 

a criticism of Campbell and Hall.
it Idle re|iort Is given In full In Nniitli, IF»»., History of Canada, 

v. 2 p. 27 (Quebec, 1816).

■■ ---------- - - ----- M
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They simply advance very sensible reasons against the 
policy of introducing the English law bodily, and they sug­
gest that it would be wiser to proceed more cautiously. Re- 
liance has also been placed on au opinion submitted to the 
King by Mr. Solicitor-General Wedderburnc on Gth Decem­
ber 1772, and by Mr. Attorney-General Thurlow, on 22nd 
January, 1773.*

To these opinions the same criticism is applicable. In 
neither of them is the abstract right of the King challeng­
ed. And Mr. Thurlow, after stating with great fairness, the 
arguments urged by those who shared the opinion of Madères 
saj’s “I freely confess myself at a loss to comprehend the dis­
tinction whereby they find the criminal law of England in­
troduced, and the civil laws of Canada continued by instru­
ments which seem to establish all the laws of England, both 
civil and criminal at the same time, in the same sentence, 
and by the same form of words, if they are understood to 
establish any, or to relate to Quebec.”*

The power of the King to alter the law must, I think, be 
admitted.

The second question whether the proclamation sufficiently 
declared the Royal will to introduce the English law there 
and then is more arguable.

But in Att.-Gen. r. Stewart it does not seem to have been 
disputed that the English law was introduced by the same 
proclamation in Grenada.’

And in Jcphson v. llicra it was held by the Privy Council 
in a judgment to which Baron Parke was a party, that the 
English law had been introduced in Gibraltar by a charter of 
justice granted by the King erecting a count of judicature and

1 The essential tort Ions of these opinions may be found In 
Christie’s History of Lower Canada, v. 1 p. 27 (Quebec, 1848).

2 CkrttiU ai p. :,7.
3 2 Uerivale, 143, 10 R. R. 102, (Grant, M. R.)
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declaring that in it the laws of England should be the meas­
ure of justice between the parties.1

In Canada the King did not erect a court hut he commis­
sioned the Governor to do so, and the Governor executed the 
commission. It seems to me that this difference is immaterial. 
The Privy Council express the clear opinion that for such an 
act no special form is prescribed bylaw. All that is necessary 
is an expression of the King’s will. The power given to 
Murray to institute courts in which the English law should 
be applied presupposes that the French law had been abrogat­
ed already.

A word may be said on the argument pressed especially by 
Hey, C. J., that the English law could not be introduced with­
out publication in Canada.

How would such a publication have been possible?
The common law had never been published in England.
In places like Grenada and Gibraltar it has been held to 

have been introduced without any such publication.
It has never been published in the United States or in the 

numerous other countries which are governed by the common 
law.

And, even to-day, in the Province of Quebec, as in the 
Dominion generally, what may be called the common crimi­
nal law of England is in force, although not included in our 
Criminal Code, unless, of course, it has been repealed 
expressly or by reasonable implication. Of this law no pub­
lication has ever been made.2

According to my reading of the history what happened 
was this.

1 3 Knapp 1.10, esp. at p. 153, 12 Eng. Rep. 098. See also 
Beaumont v. Barrett 1830, 1 Moore P. O. 69, esp. at p. 75, 12 Eng. 
Rep. 733. '

2 See In ion Collieru Co. r. 1 ne Queen, 1900, 31 Cnn. S. C. It. at 
p. 87. and infra, p. 51.
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In the famous proclamation George 111. helievod himself 
to bo introducing the English law into all the newly acquir­
ed territories.

No 9|>eeial consideration was given to the peculiar situ­
ation of Canada.

It was thought that to guarantee that the law of the new 
possessions should he English was the best way to induce 
settlers to go out to them, and, probably, it never occurred 
to the King's advisers that the introduction of the English 
law anywhere could lie regarded by the inhabitants as other 
than beneficial.

This attitude of mind on the part of the English in Can­
ada itself is well brought out by a passage in Mr. Thurlow's 
opinion, where he is discussing the view that the criminal 
law had been introduced. “They scorn to proceed much upon 
tire snpjHised superiority which they justly impute to the 
criminal laws of England. It is very unlit that I should speak 
of them to your Majesty without the utmost reverence. But 
I can conceive that a Canadian, blinded, perhaps, by the pre­
judices of different habits, may think of them in a different 
manner, and even set but small value on that excellent insti­
tution the trial by jury.” 1

But George 111. and his advisers did not intend to enforce 
the actual application of the whole of the English law in 
countries whore it might be quite unsuitable.

They introduced the English law eti jtnnripr. and left it to 
the new colonics by their legislative bodies to make- such 
modifications in the English law as might seem to them de­
sirable.

Unfortunately the circumstances of Canada were such 
that it was out of the ion to summon the contemplated 
assemblies.

1 I'brittle, lllst of I sever Camilla, v. 1 p. 67.

9
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This made the whole scheme unworkable.
There was no means of modifying the English law, and 

taking only such portions of it as were adapted to the condi­
tions of the country.

It is true that Murray and his council soon found that it 
would be highly inadvisable to try to enforce some parts of 
the English law.

By an ordinance as early as Gth November, 1764, they en­
acted that the tenures of lands granted prior to the Cession, 
and rights of inheritance therein, should be subject to the 
laws and usages of Canada until 10th August, 1765, thus at 
one blow making a most important restriction in the appli­
cation of the English law.'

Whether, in the circumstances, this was intra vires, or 
whether the calling of an assembly was an essential prere­
quisite to any legislation, though not to the establishment of 
courts of justice, is a question into which I do not enter.

The view that the proclamation merely expressed a pious 
wish that the English laws should lie introduced when the 
assemblies met, appears to me to be excluded by the provision 
that “in the meantime, and until such assemblies could be 
called, all persons inhabiting in, or resorting to our said colo­
nies may confide in our royal protection for the enjoyment of 
the benefit of the laws of our realm of England.”

As is observed in the draft report prepared for Carleton’s 
Council speaking of the proclamation of 1763:

“The British subjects in the colony understand English law 
to be thereby introduced and not the municipal laws of a 
conquered people continued. That they emigrated on this 
confidence.

The late Governor (i. e. Murray) so understood it, who by 
his ordinance of September, 1764, did not mean to overturn

1 ifaei'rr**» ‘ * Collection ’ p. 6.
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all the Canada laws, hut to erect courts for exercised English 
law supposed to be already introduced.

The lairds of Trade understood it so, for the seventh and 
last article of their report on 2nd September, upon Me­
morials complaining of the Ordinances of the Governor and 
Council, proj>osvs: That in all eases wherd Eights or Claims 
arc founded on events prior to the Conquest of Canada the 
several courts should be governed in their proceedings by the 
French usages and customs which have heretofore prevailed 
in respect to such property.

It is clear, then, that if upon events posterior to that Con­
quest, then the Courts are to be governed by English laws.”1

The King had no thought of acting in an arbitrary or des­
potic manner.

Probably he anl his advisers in no way realized that the 
change of law would excite much feeling. It seemed to them 
self-evident that to live under the law of England was an 
unmitigated Itcnefit. And, at any rate, if there was anything 
in that law which the Canadians did not like, they would 
have full power to change it when the Assembly met.

The impossibility of convoking an assembly by which alone 
the popular sanction could have been given to the change, and 
such modifications made as were demanded by the feeling of 
the country, and the unexpected unwillingness of the Fmuch 
Canadians to give up the French law led to the failure of 
the whole scheme.

We do not need to say with Thurlow that the Canadians 
were “blinded by the prejudices of different habits.”

They knew nothing about the English law and it would 
have been strange indeed if they had shared the enthusiasm

1 I cite from the abstract of the report given by Mr. Smith, 
History of Lower Canada v. 2. p. 42; and see lb. p. 8. The full 
report Is given by MasCtee. Collection |ip. 1-49. The report was 
ant adopted by the Council.

■ 11 BB —
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in regard to it which was quite natural in the law-officers of 
George III.

What they felt was that a foreign system of law was being 
thrust upon them, and that having no representatives in the 
Legislature to protect them, they would be obliged to endure 
the law of primogchiture which was probably the only rule of 
the English law of which they had heard much.

If this was a sample of the English law it seemed to them 
entirely unsuited to Canada.

Nothing is more natural therefore than their dissatisfac­
tion at the abrogation of the old laws of Canada.

The law-officers, being consulted, wore against the policy 
of “thorough”, and were disposed to be ingenious in suggest­
ing ways in which if the King were so advised, he might 
withdraw from a position which had been proved to be un­
tenable. In the end, after much confusion and uncertainty, 
the proclamation, so far as affecting Quebec, and Murray’s 
ordinances dealing with the administration of justice were 
revoked, and the French law was reintroduced by the “Que­
bec Act” of 1774.

I have dwelt at perhaps needless length on this matter, 
partly because it possesses for me considerable fascination 
and involves at least one constitutional principle of impor­
tance, and partly because I am unable to agree in the view of 
the subject presented by most of the recent writers.1

The Quebec Act, (14 George III. c. 83) provided by s. 8 The Quebec 
“that in all matters of controversy relative to property and 
civil rights, resort shall be had to the laws of Canada as the 
rule for the decision of the same.”

1 See (larnrau, Histoire du Canada, v. 3 p. 308; Lareau, His­
toire du Droit Canadien, v. 2 p. 43; Lemieux, K., I>w Origines du 
Droit Franco-Canadien, pp. 303 seq. See also Duroeher v. Degré, 
1901, It. J. Q. 20 S. C. 510, where the Court of Review is careful 
not to admit the validity of the abrogation of the French law.
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The body of the French civil law was, accordingly, restored. 
But, when, in 1791, Upper Canada was created, its first act 
as a separate province was to abrogate the French law within 
its jurisdiction and to substitute the laws of England.*

In the Maritime Provinces of New Brunswick, Nova 
Scotia and Prince Edward Island, the courts held that the 
French law had never been in force.

The Nova Scotia Act of 1759 declared “that this province 
of Nova Scotia or Acadie and the property thereof did 
always of right belong to the Crown of England both by 
priority of discovery, and ancient possession.”1 2 3 4

And there, as in the other American colonies, the courts 
adopted the view of Blackstone and Mansfield that the colo­
nists take all the common and statute law of England applic­
able to their situation and condition at the time of the set­
tlement.*

In the now Canadian provinces the English law prevailed 
from the beginning.

So that the Province of Quebec is governed as to “property 
and civil rights” by a different body of law from that which 
prevails in the rest of Canada.

The Law of During the century, roughly speaking, between 1763 and 
Sib and 1867. " 1857, when the Act was passed which provided for the codi­

fication of the civil law of Quebec that law had undergone 
many changes,*

1 32 <»eo. III. c. 1 (Upp. Can.).
2 33 Geo. 11.. c. 3.
3 liniacke v. Dickson, 18i8, James’ Rep. 287 (Nova Scotia) ; 

The Queen v. Tarter, 1888, 20 Nova Scotia Hep. 352. Mansfield's 
statement Is In the ease of It. v. Vaughan, 17U!f, 4 Burrow, at p. 
2500. Blackstone’s Is In Comm, 1, 107.

See for Illustrations, Tarring, Law Relating to the Colonies. 
2nd. ed. p. 4. Cf. In U. S. A., Amer, and Eng. Encycl. of Law, v° 
Common Law, vol. 0 p. 280, and authorities there cited.

4 See 20 Viet. c. 20. Consol. Stat. L. C. c. 2. (preamble).
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The old French law had been modified in many wavs bv 
provincial statutes.

And, as the preamble of that act narrates, it had been mod­
ified, especially in commercial cases by the practice of the 
courts.

A statute passed in 1785, had provided that “in proof of rommeraai°fin 
all facts concerning commercial matters recourse shall be had mitten, 
in all the courts of civil jurisdiction in Lower Canada to the 
rules of evidence laid down by the laws of England.” 1 2

The commerce of the country had always been mainly in jj£mercial 
the hands of the English-speaking part of the community. Lew.

Their trade was almost exclusively with England, with the 
United States, or with the other provinces of Canada. And all 
of these were governed by the English mercantile law.

It was natural, therefore, that the decisions of English 
judges in commercial cases should come to be treated by our 
courts with a high degree of deference.

And this was all the more natural because examination 
shewed that the rules of the English law-merchant had, for 
the most part, nothing peculiarly English about them, but 
were based on the customs of merchants whether Dutch,
French or English.

Our courts, therefore, foimd that in this branch of the law 
there was a great similarity between the English and the 
French systems.*

The result was that, in mercantile oases, before the Code, 
we had already come to have a somewhat eclectic system.
The Commissioners who prepared the Code say “In a few 
instances the rules of the commercial law may be found in 
the statute book, or in the Ordinances of France, but much 
of it is to be sought in usage and jurisprudence.”

“Our system, if system it may be called, has been borrow-

1 25 Geo. lit. c. 2 s. 10, Consol. Stat.. L. C.. c. 82, e. 17.
2 See Infra, p. 130.
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ed without much discrimination partly from France and 
partly from England ; it has grown up by a sort of tacit usage 
and recognition, without any orderly design or arrangement, 
and has not as yet received any well-defined or symmetrical 
form from the decisions of our courts.”1

And they go on to say that it is not expedient to codify 
this part of the law in detail.

“Much of what has been established by usage may more 
safely be left to be interpreted in the like manner, and to be 
modified as new combinations and the experience of new 
wants may suggest.”2

In this branch of law, since the Code as before it, our 
practice has been to refer both to French and English author­
ities.*

In this field our courts have, perhaps, more experience 
than those of any other country, in the application of com­
parative jurisprudence.

Perhaps the closest parallel is in Louisiana-4

In South Africa where we might have ex]>ected something 
similar, the old Koman-Dutch law has lieen found very mea­
gre upon mercantile law, and, more particularly upon com­
pany law, with which the courts in South Africa have been 
much occupied.

The tendency there seems to be to follow, in this branch, 
English and American decisions, and to leave the Dutch law 
pretty much out of account.”

1 Com. liep. v. 3 p. 214.
2 lb.
3 See, e. g. (llengotl Slcainehip Co. v. I’ilkiugton, 1807, 28 

Can. S. C. B. 14<i; Forget v. Oetigng, 1883. R. J. Q. 4 Q. B. 118 
(1885) A. C. 318.

4 See Howe, IV. IV., Studies In tbe Civil Law, (Boston. ISO*;).
5 See Morice, U. T., English and Roman Dutch Law, p. 2 (Lon­

don, 1803).
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Our Civil Code, then, codifies the old French law of Que- l'udiûcation. 
hcc, as modified by statutes, and also codifies, but only as to 
its broad principles, the commercial law of the province, 
which is derived from English as well as from French 
sources.

In the preparation of our code it was natural that the 
French code should be taken as the model, in spite of the 
numerous differences between our law and the modern French 
law.

In arrangement and language our code follows the French contenu of 
code, closely, though by no means slavishly. Our Civil Codeu,lll<H,e- 
tovers the law of persons, (subject» however, to what will be 
said later as to divorce.) the law of property, and of real 
rights less than pro|>orty, the modes of acquisition of prop­
erty, such as succession, gifts, obligations in general, and the 
special contracts in particular, the law of rights of security, 
of registration, and of prescription, and the outlines of the 
law of merchant shipping and of insurance. It also states 
the main rules of Private International Law.1

For the sake of distinction, it is convenient for us to call 
the French code by its old name the Code Napoleon, though 
since 1870, in France itself, tliat name has been superseded 
by the name “Code Civil”.1

1 Infra, p. 148.
Ï This Is. however, merely by custom. The title Coile Napoléon 

has never been officially tllsplnced by any law or decree. See 
Planiol, .1/., Traité Elém., 3rd. ed. v. 1 n. 83.



CHAPTER TWO

THE LAW OUTSIDE THE CIVIL CODE.

Province not °r '8 l,nlv Oie law of property and civil rights which is cov-Province not
covered by
Civil Code- ered by the Civil Code.

And, even of this law, certain parts are excluded from its 
scope.

The Municipal The Municipal Law, in the sense of the law of municipal
corporations, is governed by the Municipal Code which came 
into effect on November 2nd, 1871,1 by the later enactments 
by which that code has been modified, by the clmrters of 
those municipalities which have obtained sojiarate charters, 
and by other statutes.

The law of procedure in civil matters is governed by the 
Code of Civil Procedure, of which a revision came into force 
on 1st September, 1897.

It may be remarked, incidentally, that this code does not 
resemble the French code of civil procedure in anything like 
the same degree in which our Civil Code resembles the Code 
Napoléon.

Our Code of Procedure lias borrowed a good deal from 
the Code of Civil Procedure of Louisiana, and it includes 
remedies such as writs of injunction, mandamus and pro­
hibition, which are of purely English origin.

The municipal law and the law of civil procedure arc mat-

The Law of 
Civil Procedure

1 34 Viet. c. (58 (Que.).
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ters within the legislative competence of the Province, but 
they are not within the scope of the Civil Code.

But there are other branches of the law which lie outside 1>ahlic Uw. 
the Civil Code, because they do not belong to the private law 
at all.

And than' are still other branches which belong to the Private Law 
private law, but as to which the Province has been divested I'rovinciair Jurisdiction.
of the power to legislate.

I will now attempt to enumerate these branches of law 
not covered by the Civil Code, and to give a few necessary 
explanations.

They are:
1. The Public Law. U't ®f «abject»upon which
2. The Criminal lew and the law regulating penitentia- i'annot"

ries. 1,rill*u'
3. The Law of Merchant Shipping and Navigation.
4. The Law of Bills, Notes and Cheques.
5. The Law of Banks and Banking.
6. The Laws for the regulation of Trade and Commerce.
7. The Law of Patents and Copyrights.
8. The Law of Bankruptcy.
9. The Law of National Defence, of the Postal Service, 

and of the Census.
10. The law of Customs, Excise and Indirect Taxes.
11. The law of Currency, Interest, I vega 1 Tender, and 

Weights and Measures.
12. The Law of Fisheries, Quarantine, Ferries not entire­

ly within the Province, Lighthouses and Beacons.
13. The law of Indians and Indian Reserves.
14. The law of Naturalization.

15. The law of Marriage and Divorce, but not the Solem­
nization of Marriage.
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Effecteof 
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16. The Law of Insurance, in part.
17. The Law of Railways, in part.
18. The Law of Joint-Stock Companies, in part.
Of these, all except the public law, the law of insurance, 

the railway law, and the law of joint-stock companies are 
expressly assigned to the parliament of the Dominion by s. 
91 of the British North America Act, 1867, which created 
the Confederation.

And certain ]lowers of legislation as to insurance, railways 
and joint-stock companies are conveyed to the Federal Par­
liament by No. 2 of s. 91, under which it 1ms the regulation 
of trade and commerce, and also fall under the general power 
of the Federal Parliament to deal with matters not assigned 
exclusively to the legislation of the several Provinces.

I'or a full explanation of the respective powers of the 
Parliament of Canada and of the Provincial Legislatures, I 
must refer to the treatises upon the Canadian Constitution.1

I am concerned here, merely to indicate in a broad sense 
the subjects which lie outside the scope of the Civil Code.

Aliout many of these subjects nothing need be said in this 
place, but with regard to a few of them I propose to oiler 
some explanation.

1. The Public Law.
The conquest of Canada in 1763 had the effect of substi­

tuting the public law of England for that of France.
As we have seen the change of sovereignty did not neces­

sarily involve n change in the private law.
Such matters as the rights of citizens inter se, in virtue of

1 See Clement. IV. II. P., The Law of the Canadian Const itution, 
(2nd. ed. Toronto. 1004); Munro, ./. E. C„ Constitution of Canada 
(Cntnbrldffp, 1889) ; Lefroy, A. II. Legislative Power jn Canada 
(Toronto, 1897) ; Bourinot, Sir J. O., Manual of the Constitutional 
History of Canada. (Toronto, 1901, where see the bibliography, pp. 
lx seq.).
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the law of obligations, the personal status of individuals, the 
character of private property, and the limitations imposed by 
the law on owners of property, the power to dispose of it inter 
vivos or by will, and the disposition which the law makes of 
a man’s estate if he dies without a will, are not necessarily 
governed by English law, in all ports of the British Empire.

In such matters the English law does not apply out­
side England and Wales unless it has been expressly intro­
duced, or unless it was introduced without express legisla­
tion in countries occupied by settlers from England who 
were presumed to carry their law with them.

Within the Empire there are many systems of private law 
in operation. Scotland, the Channel Islands, South Africa,
Ceylon, Mauritius, Trinidad, and, to a great extent many of 
the states in India may serve as examples of countries which 
still retain the private law which they had before they formed 
part of the British Empire.

The Province of Quebec is in the same category. In fact, 
the traditional policy of Britain has been to leave the pri­
vate law untouched in the countries which she has acquired by 
cession or conquest.

I do not think any instance can be found in which the 
English law, as affecting private rights, has been forced upon 
an unwilling people.

Nor, if I am right in supposing that George III. introduc­
ed the English law into Canada, was that an exception.
For the clear intention was to leave to the Legislatures 
which were then in contemplation a perfectly free Hand to 
deal with the law as they pleased.

The principle of “home rule” was to apply there also, Kitota ^ 
though provisionally, the English law was to govern. l'uMic L»w.

But, as regards the public law different considerations ap­
ply.

A change of sovereignty necessarily means a change in this 
part of the law.
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Contents of 
Publie Law.

Rights of 
Sovereign-

For the public law is the law which regulates the rights 
and duties of citizen/ as euch, and determines the powirs and 
duties of all authorities from a parliament to a poliee con­
stable.1 2

And, though this is not generally admitted, I would be dis­
posed to include under public law the rules according to 
which courts decide tliat effect must l>e denied to agrot rnemts 
even of a private character, because they are contrary to 
public order and good morals.

When French sovereignty ceased in Canada, alt offices de­
pendent on that sovereignty become vacant.

Although the private law remained French, it had to be ad­
ministered by courts which derived their authority from the 
new sovereign.

For the Crown is the supreme executive authority, and 
every official from the highest to the lowest exercises a power 
delegated by the sovereign.

A change of sovereignty, therefore, involves, as a conse­
quence, the downfall of one official hierarchy and the setting 
up of another.3

Lord Stowell said, in a case arising out of the conquest of 
the Cape :

“I am perfectly aware that it is laid down generally in 
the authorities referred to that the laws of a conquered coun­
try remain, till altered by the new authority.’’*

“But” he goes on, after noticing a point wluch does not 
concern us. “even with respect to the ancient inhabitants, 
no small portion of the ancient law is unavoidably supersed­
ed, by the revolution of government that has token place.

i 1 See the Interesting analysis of public law in Holland's Jurls- 
\\ prudence, 9tb. ed. pp. IK seq.

2 See Calvin's Vase, 1008, 7 Coke's Itep. 0 a, and 2 State Trials, 
566; Campbell v. Hall, 1774, 20 State Trials, .704.

3 The “authorities referred to” are Calvin’s Case and Camp- 
btll v. Ilnll.
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“The allegiance of the subjects, and all the law that re­
lates to it — the administration of the law in the sovereign, 
and appellate jurisdictions — and all the laws connected with 
the exercise of the sovereign authority — must undergo alter­
ations adapted to the change.”1 2 *

As to the rights of the sovereign a writer of high authority 
says : “Those fundamental rights and principles on which 
the King’s authority rests, and which are necessary to 
maintain it, extend even to those of his Majesty’s dominions 
in which the English laws do not as such prevail.”8

And the Quebec Act in its 8th section grants to the 
King’s Canadian subjects such rights as are there enumer­
ated.

But they are to be such as “may consist with their alle­
giance to His Majesty, and subject to the Crown and Parlia­
ment of Great Britan.”

The question if the French Canadians could be subjects, 
but subjects with a difference had indeed been suggested.

Article 41 of the Capitulation of Montreal prepared by the 
Marquis de Vaudreml, had stipulated that the French and 
French Canadians left in Canada should never be required 
to take arms against France, but that the British Govern­
ment should require of them only an exact neutrality.

But General Amherst would not agree to this.
His answer, curt but sufficient, was “They become sub­

jects to the King.”

1 Ending v. Smith, 1821, 2 Ilngc, Con. Rep. at p. 382. See 
Foflij', Droit International Privé, 4th. ed. v. 1 s. 35 ; Laurence’s 
Wheaton’s Elements of International Law, 2nd. ed. p. 8.06: 
Haileck. International Law, p. 831 ; Hold win v. Oihbon. 1813, 
Stuart’s Rep. 72; Abbott v. Fraser, 1874. L. R. 6 P. C. DU; esp. at 
p. 107 ; Regina v. Watcrous Engine Works Co. 1803. R. J. Q. 3 K. B. 
at p. 233 ; Delpit v. Côté, 1901, R. J. Q. 20 S. C. 338, esp. at p. 389 
(AndUkoM, 7.) ; Duroehrr v. Degré. 1901. R. J. Q. 20 S. C. 474 
(C. R ).

2 Chilly on Prerogatives of the Crown, p. 25. See also Howell
on Naturalization p. 20 (Toronto and Edinburgh, 1884).
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Majorant!
prerogatives.

They became subjects with the same rights and the same 
duties as all other British subjects.

In regard to the position of the sovereign and the preroga­
tives of the crown we have to distinguish between rights 
which are properly speaking constitutional and rights of a 
pecuniary nature which belong to the crown.

The former group of rights belong to tbe public law of the 
Empire and since the Cession arc governed by the laws of 
England.

The latter group belong to the private law and are regu­
lated in this Province by the French civil law.

This distinction is expressed by old writers in dividing the 
prerogatives of the crown into major and minor.

The law has been thus stated “those fundamental rights 
and principles on which the King's authority rests, and 
which arc necessary to maintain it, extend even to such of 
His Majesty’s dominions as are governed by their own local 
and separate laws. The King would be nominally and not 
substantially a sovereign over such his dominions if this 
were not the case.”1

Such are, according to the same writer, the right of the 
King to take part in legislation, his exclusive right to make 
war and peace and the like. And he proceeds “but in coun­
tries which though dependent on the British Crown, have 
different and local laws for their internal governance, as for 
instance the plantations or colonics, tbe minor prerogatives 
and interests of the Crown must be regulated and governed 
by the peculiar and established law of the place.”2

The distinction is between constitutional rights and fis­
cal rights, between things which [lertaln to the King’s dig­
nity ami regal power, and those which pertain to his revenue.

1 Chit In, Prerogatives of ttie Crown, p. 2.1.
2 lb. p. 20.
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Blackstone says, quoting the distinction of the “féodal 
writers” that the minor prerogatives fiscalia sunt, et ad jus 
fisci pertinent.'

Thus in one case where the question was whether certain 
articles of an Edict by Louis XV. of 1143, dealing with mort­
main. were still in force here, the Privy Council found that 
they had been abrogated by the Code.

But their Lordships said it was open to considerable rl,fcu
doubt whether articles which had for their object to put 
fetters on the King’s own power in regard to corporations 
could be of force after the Cession to control the will of the 
English Crown whose prerogative it would be to establish 
corporations.®

On the other hand in many cases the principle has been 
applied that the property rights of the Crown are minor pre­
rogatives and depend on the law of the Province.

Thus the question whether the Crown has a privilege over 
other creditors depends on tlie law of Quebec.*

So a colonial legislature can deal with escheats which are 
part of the casual revenue of the Crown, and when lands are 
escheated in Canada they fall to the Province in which they 
are situated and not to the Dominion.1 * 3 4 *

And the Province exercises the royal right to the precious 
metals which belong to the King by prerogative and are not 
partes soli.6

And the property of the Crown in the beds of navigable 
and floatable rivers is vested in the Province.”

1 1. Ml.
f 2 Abbott v. I'rasrr, 1874, L. R. 0 P. C. 90.

3 Exchange Bank of Canada v. The Queen, 1883, 11 A. 0. 157.
4 Alt. Qcn. for Ont. v. Mercer, 1883, 8 A. C. 707.
6 Att. Gen. of B. V. v. Alt. Gen. of Canada 1888, 14 A. C. 295.
0 In re Provincial Fisheries, 1890, 20 Can. S. C. R. 444; (1898)

A. C. 700.
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aUenateCrimn ^ would appear that questions with regard to the right 
Uadi. of the sovereign to alienate parts of the public domain, un­

less regulated by provincial statutes, must be answered by 
reference to the French and not to the English law.1 2 3

In regard to public lands the circumstances of the two 
countries are widely different.

The sale of crown lands is an important source of revenue 
in a country like the Province of Quebec which contains large 
tracts still unsettled. The sale of such lands is regulated by 
statute (See R. S. Q. 1262 seq.)

In France the public domain is divided into property 
which is not susceptible of private ownership or is destined 
to the use of the public, such as rivers, highroads, and for­
tifications, ami property which although belonging to the 
state is alienable.

This last is called by modern writers the domaine privé.1
Our law undoubtedly recognises the same distinction.

I As regards the public domain proper the French law has 
'regarded it in principle as inalienable.

Before the sixteenth century there was some uncertainty, 
and portions of the royal domain were alienated by some of 
the kings for their own purposes. But in the sixteenth cen­
tury the principle became established that the real owner of 
the public domain was not the King but the nation. The 
rights of the King were compared to those of a user or an 
administrator with wide powers.’

And in 1556 the Ordonnance Du Moulins gave clear ex­
pression to this principle: “le domaine de most re couronne ne

1 See jier Strong, C. J. In re Provincial Fisheries, 1890, 26 Can, 
S. C. R. at p. 028, anil per Oirouaril, lb. at pip. 049, 052, and 
see Infra, p. 133.

2 Planiol, Traite Blém. 3rd. ed„ v. 1, n. 3002.
3 Ou Moulins, sur la Coutume de Purls, des Fiefs, art. 3. glose 

3. n. 17 ; Esmein, Illst. du Droit français, 3rd. ed. p. 330.



TUE CIVIL CODE OF LOWER CANADA 33

peut être aliéné que...................pour apanage des puisnes
in mil is de lu maison de France." 1 * 3 * * * *

As to the beds of navigable or floatable rivers they have 
always been regarded in France as part of the public domain 
in the strict sense and therefore in principle inalienable.

But out of favour to commerce, the Fri nch crown, and 
since the fall of the monarchy, the administrative author­
ities have frequently made grants to mill-owners and others 
of such portions of rivers as were required for the erection 
of wharves, dams, etc. and were not necessary for navigation.

In France it is an established principle that such grants 
which are now called concessions are entirely revocable and 
can be taken away by the state without indemnity the mo­
ment they become injurious to the public use of the river.’

In our law also it is common for the Province to make n«a« 
grants of portions of the beds of rivers for the erection of men. 
bridges, wharves, dams, or other works, hut such grants are, 
as in France, always subject to the reserve of the public rights 
of navigation.8

And in Canada swing that “navigation” belongs to the 
Federal power, all such works must he built and maintained

1 See Esmetn, Histoire du Droit Français, tint. ed. |i|i. 327 MN|.
g Block, Diet, de L’Administration Française, 4th ed. (1808) 

vo. fours d'Kau Xav. n. 1.7; Shninicl, Traité K'éin. de Droit Pu­
blie, 3rd. «si., a. 156.7 ; Pand. Franc, vo. Cours d'Kan n. 104 and n.
1121 : llnlhle. Traité de Droit Publie v. 5. n. 303 : Cass. 21 mal 1865,
D. 1*. .7.7. 1. 310; Planiol, Traité IClém. 3rd. ed. v. 1, n. 3001.

3 See It raina v. Balril. 18,74. 4 U C. K. 331 ; Optn. of Ea Fon­
taine, C. •/., as Pres, of Seigniorial Court cltetl by (llrouanl,./., In re 
Provincial Fisheries, 20 Can. S. C. It. at p. 551. Cf. In Ont. Queen
v. Moss 1800, 211 Cnn. 8. C. It. 322. As to what rtv-rs are “iiiitI-
galde and floatable” see l.efairre v. Alt, Qen. of Que., 1005.1t. .1.
Q. 14 K. It. 115 and eases cited. V|ion this question American
authority Is especially valuable owing to the similarity In the 
g«‘e graph leal conditions, lb. at p. 12.7 per Hall, J.

3
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on lilnns approved of by the Governor-General in Council. 
(B. S. C. c. 92).

With regard to Crown property of the Dominion, e. g. the 
beds of public harbours, the Dominion government can dis­
pose of it. And it has the power to dispose by statute of 
provincial Crown lands for the purposes of a Dominion un­
dertaking. such as a Dominion railway, although this may 
interfere with public rights, e. g. a right of way over the 
foreshore.*

Const it utU"“i Thus our constitutional and administrative law, so far as
it depends upon custom is governed by the rules of law ap­
plied in like matters in England, and, so far as it has been 
reduced to statute, has been so reduced in statutes framed 
on English models.

Neither in national nor in local affairs have French gov­
ernmental institutions liven copied, and, in eases in which pub­
lic law has to be applied, it is not usual to refer to French 
authorities.

The preamble to the British North America Act says : 
“Whereas the Provinces of Canada, Nova Scotia and New 
Brunswick have expressed their desire to be federally united' 
into one Dominion under the Crown of Groat Britain and 
Ireland, with a constitution similar in principle to that of 
the United Kingdom."

And Wiirtcle, J., in giving the opinion of the Court of 
King's Bench, said that the Lieutenant-Governor represented 
the sovereign, in the government of the province, as had 
been clearly laid down by the Privy Council,* and that “the 
executive council of a province occupies constitutionally, the

1 All. On. for Brit. Columbia v. Canadian Pacifie Railway Co. 
11900] A. C. 204 (P. C.).

2 Liquidators of the Maritime Haul,' v. Receiver Ornerai of 
Vrtr Brunswick, (1892) A. C. 437.
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same position in the Province, as the Cabinet does in Eng­
land.’’1 2

And, in the municipal sphere, in a case where the question a",er 
was whether the Superior Court had jurisdiction to declare corporation», 

n by-law void as unreasonable, it was held that this was a 
question of English law.

Ramsay, J., said “Municipal institutions, such as those 
we have, arc derived from the English law, aud our courts 
have the general prerogatives of English courts. These last 
are derived from the authority of the Sovereign and as the 
administration of justice is one of the greater rights of the 
Crown, it is governed by the "2 law of the empire.”1

The greater part of our constitutional and administrative 
law is statutory.

A good idea of its range, so far as it falls under the legis- contents„f 
lative authority of the Province may lie obtained from thesuuti ef 
contents of the Revised Statutes of Quebec.

We find there the Acts which define the areas into which 
the Province is divided for different jmb'ic purposes, electo­
ral, judicial, municipal, and for the registration of deoils; 
the Acts which define the Legislative Power, including 
the composition of the Legislature, the powers of the two 
houses, the rules ns to the eligibility of members of the lower 
house, the privileges and immunities of members of both 
houses, and the election law, including provision for the trial 
of election petitions when an election is controverted; tire 
Acts as to the Executive Power, including the rules as to the 
appointment and removal of public officers, the organization 
of the Civil Service, the different public departments and

1 lictlhiu v. II alrrnus Engine lForts Co. 18!KÎ, R. ,T. Q. 3 Q. B. 
at |>. 233. See Tnthl, A. Parliamentary Government In the 
British Colonies, 2nd. ed. p. 33; Anton, Sir If, Law and 
Custom of the Constitution. 2nd. ed. Tart. 2 p. 270.

2 Corporation d'Arlhabatka v. Patoinr. 1880, 4 Dor. Q. B. at p.
370 (C. A.). See Infra, p. 42.

4
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their functions, covering the law as to licenses, mile of in­
toxicating liquors, stamps, public lands, woods and forests, 
escheats, fishing and game laws, mines, agriculture, public 
works, arbitration and public instruction ; 
the Acts as to the Judicial Power, including the constitution 
and jurisdiction of the several courts, and the law as to Jus- 
lievs of the pence, jurors, coroners, court-houses and gaols; 
the laws as to the police force, public health and safety, in­
cluding reformatory schools, lotteries, declarations of names 
of printers and proprietors of newspapers, public exhibitions, 
public meetings, lires, boards of health and vaccination; 
the law of charitable, philanthropic and provident associa­
tions, including mechanics’ institutes, in lustre schools, luna­
tic and inebriate asylums ;
the laws as to religious matters, including the erection and 
division of parishes, the construction and repair of churches, 
the law of /o/irii/mprotestant rectories, religions congrega­
tions. interments and disinterments, good order near church­
es, and sale of goods on Sunday ;
the law as to the liberal professions, th ■ bar. notaries, phy­
sicians ami surgeons, chemists, dentists and land survey­
ors;
the law as to municipal corporations, societies and clubs, in­
cluding municipal elections, markets, municipal taxi's, and 
debts, joint-stock companies general clauses, incorporation of 
joint-stock companies, their powers to hold real estate and 
their winding-up, companies to facilitate the transmission of 
timlier down rivers, companies for building roads or bridges, 
wharves or slides for timber, companies for stoning roads, 
railways, so far as provincial, mining companies, cooperative 
associations, conn tory companies, mutual fire-insurance com­
panies of real estate proprietors in counties, municipal mutual 
insurance companies against fire, lightning and wind, build-
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ing societies, loan and investment societies, butter and cheese 
societies, clubs for amusement, and fish and game clubs.

This is all exclusive of those parts of the general adminis-c"mmun 
trativo law which were assigned to the Parliament of Can­
ada, by s. 91 of the Itritish North America Act.

Notwithstanding this wealth of statutory law, constitu­
tional questions occur which have to be solved by the applica­
tion of the principles of Knglish public law.

The general principles of constitutional government, as 
recognized in the United Kingdom, form an unwritten, but 
most important part of our public law.

Tims, e. g„ the law as to what is necessary to make a valid Oontncu with 
, , - , ", i i Government,contract with the provincial government, and the law as

to votes of appropriation have, in recent years, been discuss­
ed in several eases.

In one of them the Provincial Secretary had written to a 
printer, and ordered for the government fifty thousand cop­
ies of a treatise on silos.

The treatise was printed, and delivered to the subordinate 
officials of the Department of Agriculture.

Before payment. the government was tuned out of office, 
and the new Provincial Secretary refused to pay for the 
book.

It was held by the Court of Appeal tluit there was no bind­
ing contract. Such an order could not hind the government 
unless made with the consent of the Lieutenant-Governor 
expressed in an order-in-couueil. It is a principle of English 
public law, and therefore a principle of the public law of the 
Province, that executive acts of importance must be. first 
sanctioned by the sovereign or his representative.

Ordinary acts of routine, or mere acts of departmental ad­
ministration may be done on the sole authority of the head 
of the department. And there may be special acts which the 
head of a department is by statute authorized to perform on 
behalf of the government.
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But acts of policy, ami important contracts require the ex- 
press consent of the Lieutenant-Governor.

Contracts, not of a departmental character must be report-
ed hy the council to the Lieutenant-Governor, an l marked by
him as “approved”. It was held that the contract in question
Ml into this class, ami that the government not having con­
sented to it in the manner prescribed by the law, was not 
bound by it.

Nor could ratification bo inferred from the unauthorized 
reception of the work by subordinate officials, nor from the 
setting down in the estimates of a sum of money, of which 
part was intended to be applied in satisfaction of tills claim, 
especially when the item in the estimates did not disclose 
tlie particulars of the contract.1

petition of Again, it is an important principle of the public law of the
in- .1 lli.it ill., I 'iviini /.nu An 111 I,,i ill 10/1 liv ita nu’n iivnrOflB

consent.
A person having a claim against the government must ob­

tain the Crown’s consent by pr.s- nting a petition of right.
The Lieutenant-Governor may give the necessary mnsent 
(and, in praetiee. never refuses to do so) by granting his 
liât “last right lie done."*

Cons •qiiently. if u person is sued by tin1 government, as, o.g., 
for taxes, lie connot plead compensation with a debt due 
to him by the government unless the payment of the délit 
has been authorized in the appropriate manner. For this 
would lie, in effect, to obtain payment from the Crown with­
out its consent. It would also involve another violation of 
our public law, because the payment would lie a payment 
made without any legislative appropriation for that purpose.1

1 Regina v. Lavrry, 1890, R. .1. Q. 5Q. B. 310; Regina r. Water- 
out Engine Works Co. 189.'$, R. J. Q. 3 Q. B. 222 ; Jaequcs-Cartier
Rank v. The Queen, 1893, 25 Can. 8. C. It. 84.

2 See for the form Code Civ. P?oc. art». 1011 seq.
8 Fortier v. Lange tier, 1896, R. J. Q. 5 Q. It. 107.

— TlMlIilWB
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Again, the rule of the public law is that the remedy of pe­
tition of right is limited to certain eases. It is available 
“where the land, or goods or money of a subject have found 
their way into the possession of the Crown, and the purpose 
of the petition is to obtain restitution, or, if restitution can­
not be given, compensation in money, or when a claim arises 
out of a contract, as 1'or goods supplied to the Crown, or to 
the public sen ice”.1 2 3 4 *

But the remedy is not available where the ground of ac­
tion is a wrong alleged to have been done by the King or his 
servants.

For the theory is that “the King can do no wrong.”*
The general principle is part of our law.8
But it lias "been held in several cases that an exception has 

been introduced by the Act which re-constituted the Excheq­
uer Court.*

The Exchequer Court Act, (50 & 51 Viet. c. 16 s. 16 (c), <iiui»i-oifcnc«i 
Can.) gives the court jurisdiction as to “every claim against «rvïntll1 
the Crown arising out of any death or injury to the person 
or to property on any public work resulting from the negli-

1 IN*r Cttekburn C. J. In Feather v. The Queen, 1865. 6 B. fr. 8. 
293. adopted liy the Privy Council In Windsor & Annapolis 
Kail ira y Co, v. The Queen, 1880, 11 A. C. at p. 615.

2 Ibid. ; Tobin v. The Queen, 1861, 10 C. It. N. 8. 310. Whether 
this rule was always applied Is less certain. See the cases col­
lected by Mr. L. A. Autlelle, Practice of Exchequer Court of 
Canada, p. 55.

3 Lavoie v. The Queen 1802, 3 Exeh. Itep. 90, (Burbidge, ,/.) 
Larose v. The Hint, 1901, 31 Can. S.O.R. 200; Algoma Central 
Haiheay Co. v. The King, 1901. 7 Exeh. It. 239 (Burbidge, J.) 
reversed on another point 32 Can. 8. C. It. 277 ; Letourneux v. 
The King, 1903, 33 Can. 8. C. It. 335; Paul v. The King, 1904, 
9 Ex. 245 (Burbidge, J.).

4 Letourneux v. The King, ut supra, approving of The Queen
v. Fillon, 1895, 24 Can. 8. C. R. 482.
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pence of any officer or servant of the Crown, while acting 
within tlie scope of his duties or employment”.

The Itocky Mountain l’ark is a “public work”.1
So is tlie intercolonial Hallway.1
So is a government canal.*
But not the citadel of Quebec.4
Nor a rifle range.5
Nor the stream of a navigable river."

1 The effect of the Act is not to make the Crown liable in a
1 case where a subject would not be liable. So it has been held 

that in Manitoba, the Crown is not liable for damage caifsod 
to one of its servant* by the negligence of a fellow servant, 
for the recent Act of that province altering the rule of the 
common law, did not apply to the Crown.’

Negligence on the part of a servant of the Crown must bo 
proved. It is not presumed even when the Crown is acting as 
a carrier."

Writ ,,| 
MamlarauF. Again the English public 'aw, and, therefore, our law, al­

lows a mandamus to issue, ordering a public body or public 
officer to jierforrn an act or duty which by law the public body 
or public officer is 1 round to perform."

But a mandamus will not issue against the Crown or the 
executive government, for ministers are not subject to < on-

1 Brady v. The Queen. 1801, 2 Exdi. 273, (Burhidgc,
2 Gilchrist v. The Queen, 1801, 2 Excli. 300. (Burhidgc,

Harris v.Thc Kino. ItkW, 0 Ex. 200, (Rurhhlgo. J.).
3 The Queen v. Filion, 180.1. 24 Cnn. 8. €. It. 482; Gagnon v. 

The King, 1004. 0 Exch. 180, (Burhidgc, ,/.).
4 City of Quebec v. The Queen, 1801, 24 Cnn. S. (’. It. 420.
T» La rose v. The King 1001, 31 Can. K. C. It. 200.
0 McDonald v. The King (Supremo Ct.). Oct. 20th. 1000 ; Paul 

v. The King, ut supra.
I 7 Ryder v. The King, 190.1, 0 Ex. 330, (Burhidgc, nffd. 30
Tan. 8. C. It. 402.

| 8 Nicholls Chem. Co. y. The King, 1905. 9 Ex. 272. (Burhidgc, ,1.).
0 Code Civ. IYoe. 002.
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trol by the courts as to what they should do or should not do, 
unless they actually break the law. The court has no right 
to interfere with them in the exercise of their discretion.

It is the business of the Legislature to control the acts of 
the Executive, and, if necessary to punish ministers by vot­
ing against them, and turning them out of oflioe.

The same principle applies to a subordinate servant of the 
Crown, unless it van be shewn that, by statute or otherwise, 
there has been cast upon him a duty to the public distinct 
from his duty to the Crown.

So a writ of mandamus does not lie against a collector of 
provincial revenue to compel him to issue a license to n jwir- 
ticylar (icrson, when the collector refuses to do so in conse­
quence of instructions to that clfi'ct by his superior officer.1 2 3 4

Nor, when a discretion is vietod in a public hotly or a 
public officer to do or not to do a certain thing, will a man­
damus lie to enforce the exercise of the power in a particular 
way.1

Similarly, the rules applicable to the writ of quo warranto Writ of 
are taken from the English law.

So, following English cases, it was held recently that the 
court is not bound to grant leave to tile an information of the 
nature of a quo warranto, the object of which is to oust a mu­
nicipal councillor from his scat. The petitioner is not entitled, 
as a matter of right to the issue of the writ. The judge may 
refuse it in the exercise of a judicial discretion.

A ground for refusing it may be that the petitioner was 
himself a party to the illegality of which he complains.*

And, apparently, the petitioner must lie a British subject.*

1 McKenzie v. Heritier, 18911, K. ,î. Q. !S Q. It. 251.
2 Colh'ae ilea Mr dee inn v. 1‘uvliden, 1892, It. J. Q. 1 Q. B. 405.
3 Gltail v. Fortin, 1903. It. J. Q. 24 8. C. 210 (C. It.). Sc- per 

Coekburn, C. ./., Ill Bradley v. Sylveater, 1871. 25 L. T. at p. 400.
4 Montagnoii v. Fluet, 1894, It. J. Q. Il 8. C. 150 (Andrew*, ,/.).

Q*o
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By the public law municipal corporations arc subject to 
the control ol' the courts. E. g., the court lots ut common law a 
right to declare a by-law unreasonable ami void.1 2

Questions which concern the relation of the subject to the 
administration of justice belong to the publie law, and are, 
therefore, governed by the law of England, and not by that 
of France.11

Applying the English rules, it has been held that inju­
rious words used in pleading or in evidence are not actionable
11 they are relevant to the issue ami uttered in good faith.

It is in the interests of justice that the parties aud the 
witnesses should be able to speak freoly without fearing ac­
tions for libel.3 4

And it is the English law which decides under what condi­
tions damages are due for false arrest or malicious prosecu­
tion.

I The plaintiff must show that the defendant acted ma­
liciously, and without probable cause.*

1 Corpn. de la paroisse de I’lle llizartl v. Poudrcttc, 1803, It. J. 
(j. 4 S. <". 81, (l)aeidson, ./.). See Oreiller v. ticoanr, 1803, It. 
J. (j. 2Q. It. 445; Montagnon v. find, 1804, lt.J.lJ. (IS.C. 150. 
(Andrmes. ./.) ; iallicrt's v. Corp. de lu paroisse de Ut-Henri de 
Lauzon. 1005, lt. .1. Q. H K. 11. lit. See Hcautals v. Oily of Mon- 
trial, (Archibald, J.), Montreal Gazette, Oet. 20tb. 1000..

2 Sri' Corporation d’ArlIiabaska v. Patoine, 1880. 4 I)or. Q. It. 
304. esp. opin. of Rantsag, ./.

3 Witkins v. Major, 1002, 11. J. Cj. 22 S. U. 204, (Archibald. J.) ; 
Morrison v. Western Assurance Co., 1003, It. J.Q. 24 S. C. Ill, 
(Itoclion, ./.) ; Renaud v. Guènctte, 1003, It. J. Q. 25 S. C. 310, 
(C.R.).

4 G ig itère v. Jacob, 1001, U. J. Q. 10 K. B. 501, (head • note 
wrong); M along v. Chase, 1804, lt. J. Q. 7 S. C. 18, (Andrews, J.) ; 
Isles v. lions, 1894, lt. J. Q. 0 S. C. 312, (C. lt.) : Ootcan v. Holland, 
1896, lt. .1. Q. il s. G. 75. «'. It.i : Lemire v. Darlas, isos. B. J. 
IJ. 13 S. C. 82. (Lent leur, J.); I,aligne v. Lcfebire, 1808, It. J. 
IJ. 14 S. I'. 275. (Archibald, J,). Laehaatc v, Casault. 1002, lt. J. Q.
12 K. lt. 170.
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And, following English rules, it has been held that dam­
ages are due for false" imprisonment, quite indépendant of 
motive.

It is a wrong in itself, and cannot be justified by showing 
probable cause. There must be some sufficient authority for 
it.1 2 3 4

One of the most important of the many differences between Rt!p„nsn>mty 
our public law and that of France, is with regard to liio om'Ain™™6”1 
responsibility of officials.

It is a fundamental principle of our public law that if an 
official wrongs a private person he is accountable to the ordi­
nary courts, and it is no defence that he acted in good faith, 
or in obedience to the order of a superior official.
. The highest minister of the Crown and the humblest offic­

ial are equally answerable for the legality of their acts to 
Abe ordinary tribunals.*

Upon this principle a priest who solemnized the marriage 
of a minor without the consent of her parents was held liable 
to them in damages.* For, if they are officers competent to 
solemnize marriage, all priests and ministers of religion 
are officials.*

And, in several cases, registrars have been mulcted in dam­
ages for loss caused by their negligence in the discharge of 
their official duties.*

And justices of the peace who have illegally committed a

///:
1 Cole v. Cooke, 1803, It. J. Q. 12 K. B. 510. See Russell. on 

Crimes, lith, «1. V. 3, p. 30!); ArvhboliVs Criminal Pleading, 22ml. 
ed. p. 818.

2 See Kntick V. Carrington, 1700, 19 Slate Trials, 1030; Dicey 
Law of the Constitution, 5th. ed. p. 328.

3 l.arooqae v. Uirhon. 1858, 8 L. C. H. 222, (C. A.).
4 C. C. 128.
5 ilonltsanibcrt v. Talbot. 1890, 10 L. C. R. 299. (C. A.) ; Ore. 

nirr v. Rouleau, 1882. 8 Q. 1,. It. 323, (C. R.) ; Trust and Loan Co. 
of Canada v. Dupuis, 1880, 3 L. N. 332, (C. A.).
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person to prison, when they ought to have known tliey had 
no jurisdiction, have l>oen held liable in damages though no 
null li e wns proved.1

And where a man’s property had been seized owing to a 
mistake, the ImililT having taken the owner of it to be another 
person of the same name, it was held that damages wore 
due.

In this ease the seizing creditor was he'd liable, as he was 
responsible for the liaililf's mistake.*

Municipaf0f 1,1 numerous eases poliei'-eonstahles have been mulcted
torKSuof" *n «lamages for illegalities in the discharge of their oflieial 
Putioeuien duties, and, what is much more doubtful, municipal cor­

porations haw been held liable on the theory that the police­
men were their servants.

Thus, where a police-constable had not taken the trouble 
to enquire the correct name and address of an accused per­
son, hut had merely obtained a description of him, and had 
arrested his brother in mistake, lie was held liable n dam-

It is generally easier to recover damages from a corpo­
ral, on than from a constable. And a municipal corporation 
has lieon held liable in several cases, for illegal arrests inode 
by police-constables.4

1 Moore v. (laurin, ixsitl. It. .1. y, g tj. It. 402; ("f. Ftraneirnr v.
Houiay. 1808, It. .1. Q. 7 8. 402. (C. R.).

2 l.niondr v. Itennette, l.sss, M. I,. It. 4 s. V. .*tt>, (Taaehereau.
See llruatehez v. Hammond, 1880, 7 Q.L.It.25, (Anger*,./.). 

g IHyrat v. rile de Montréal, 1892, It. .1. Q. 2 S. 227, (Jet- 
té, J.).

4 Corporation dr Montréal v. Doolan. 1871. 2 It. 1,. 4,'tU, (C. A.) ; 
Pratt v. Charbon man, 1800, M. L. It. 7 Q. It. 24. (C. A.) : Guérin 
V. Cartier, lOCM. Gazette, Feb. 20 ((’. A.) ; Moymeau v. City of 
Montreal, 1800, It. J. (j. 12 S. C. til. (Doherty, J.) ; IHyran v. 
Cité dr Montréal. ut supra. : llourget v. City of Sherbrooke, 
1005. R. J. Q. 27 8. C. 78, (Butchlnmn, J.).
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Similarly, a corporation has been held responsible for tlio 
violence of a policeman in striking a man with his baton.1

And, in another case, where the limit of such responsibility 
would seem to have been reached, if not indeed exceeded, a 
constable had warned a shopkeeper to put ashes on his side­
walk.

The shopkeeper delayed to do so. In the meantime his son, 
a child of four, came out, slipped on the sidewalk and broke 
his leg.

The city was held to lie responsible on the ground that the 
constable ought to have waited to see that the ashes were duly 
sprinkled.2

In tire United States it appears to he set tied that u police- 
officer is not the servant or agent of a inunicL] ill cor|)oration 
which appoints him.2

y And in England this ground of liability has not even been 
mooted.4

The Legislature devolves upon muuici]«ilities the duty of 
appointing police-officers.

But these a tv, notwithstanding, government officiais.
The corporation cannot determine their duties.
Their powers and duties are fixed by law, and not by the 

corporation.*
In a recent case the Supreme Court of Canada reserved 

their opinion as to whether there was any difference upon this

1 CourrrllcH v. Cltt tic Montrent, 1801, H. L. It. 7 S. C. 154,
(Paynuclo, ./.).

3 McDonald v. Vit y of Montreal, 1800. U. J. Q. 8 8. C. 100, 
(Curran. ./.).

:t /tut trick v. City til l.mreU, 1801, 1 Allen (Mass.) 173 (Su­
preme ft. of Mass.) : McKay v. City of Buffalo, o Hum. (N. Y.), 
401. a IT’ll. 74 X. Y. 010. Dillon, on Municipal Corporations, v. 2, 
n. 1)75.

4 Keren, on Negligence, 2ml. «1. v. 1 p. 3.88.
5 .1/retrace v. City at Moncton, 1002, 32 Can. 8. C. R. 100, anil 

authorities there cited.
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I point between (lie law of the Province of Quebec, and that of 
/ the other provinces.1

And in oneci-v in the Suijierior Court, Andrews, J. held 
. that the principle followed in the English law of the other 

provinces, ought to be applied in the Province of Quebec, 
and that a municipal corporation was not responsible for 
the illegal acts of its police-constables unless these acts had 
lieen authorized or adopted by the corpiration.3

In regard to arrests officials are to a certain extent protect- , 
ed by the rule, already noticed, that they are not liable unV 
less both malice and want of probable cause an- shewn.* /

For, otherwise, the administration of justice would be 
luimpered. and officers restrained in the exercise of their du­
ty by the fear of incurring civil liability, 

r And. in regard to other cases, there arc certain statutory 
provisions applying to actions against officials.

By article 8S of the Code of Civil Procedure a public of­
ficer sued for damages by reason of an official act is entitled 
to a month's notice before the issue of the writ of summons.4

By R. S. Q. 2591 he may within a month of this notice 
offer to pay compensation to the plaintiff, and if the sum of­
fered be not accepted, he may plead the offer in bar to the 
action.

If the court or the jury find the amount tendered to have 
been sufficient, they must find for the defendant.

By R. S. Q. 2597 the defendant if successful may recover 
costs as between advocate and client-

And. by R. S. Q. 2598 no such action ran be brought, un­
less commenced within six months of the commission of the 
aid complained of.

1 I hid.
2 Tremblay v. City of yurbrr, 1902, II. J. Q. 23 S. C. SOIL
3 Sii|ira, p. 42.
4 Nee llritatchrz v. Ilammond, 1880, î Q. L. It. 25, (Anyrrn, J.).
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But, by H. S. Q. 2599 these privileges apply only to 
acts done by an ofiieial in the bona fide execution of his 
duty, although, in the act in question lie may have exceeded 
his powers, and acted contrary to law.1

And the act. GO Viet. c. 53 (Que.) provides that no ac­
tion shall lie against a justice of the peace or other officer 
for any act done in virtue of a statute when the action is 
based upon the unconstitutionality of the statute.

It would lie too hard to expect an official to be wiser than 
the Legislature, and to make him responsible for carrying 
out the provisions of an act which was afterwards held to be 
ultra vires.

But, with this natural limitation, it will be observed that 
the broad rule holds good in our law, as in England, that 
officials are liable for their acts, and that the legality or il­
legality of these acts can be determined by the ordinary 
tribunals.

The French law upon such matters is widely different.
In France an official act must be judged of by a court of 

which the majority of the members are officials.
The so-called droit administratif is withdrawn from the 

ordinary courts. And a special court—the Tribunal des Con­
flits—exists to decide the preliminary question whether the 
act complained of was official or personal.

1 Ibid. See Commissioners of ‘Sir-Marthe v. St-l'ierre, 1ST!), 2 
L. N. 3t:t, (Torrance, ./.). A churchwarden (innrgiilUler) is a pub 
lie offl or (BVtanger v. Merrier, 1903. It. J. Q. 1003, 12 K. R. 42S). 
So Is a harbourmaster of a public harbour (Cochrane v. UeBhanr, 
1003, It. J. (J. 24 S. C. 283), (Fortin../.). So Is an alderman (Tru- 
de/ v. Thibault, 1004, R. .1. Q. 20 S. C. 542), (Rochon, ./.). So Is 
a school commissioner (liasin v. Bek. Comm'rs. of St-Ansetme, 
1871, 3 R. L. 454), (C. R.) ; Comm'rs. of tite Marthe. ut supra. 
So Is a city assessor (Steirart v. Citant. 1809. R. J. Q. 8 Q. It. 444). 
But not a Imlllir, at any rale when acting without a legal warrant, 
(Lachance v. Casautt, 1002, R. J. Q. 12 K. B. 179).

Droit
iclministrâtir.
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Contract? 
contrary to 
public policy.

English o r 
French Law ?

This is not the plate for a full discussion of this important 
subject, but it is sufficient to indicate that in all questions 
relating to officials acting in the discharge of their public 
functions the French law differs in principle from ours.1 2

Closely connected with the public law is the rule formulated 
by the Civil Code that “ no one can by private agreement, 
validly cold ravene the laws of public order and good mornls.”’*

In certain cases there may be a difference between the 
English and the French law as to whether an agreement is 
contrary to public order.

In such cases is it the duty of our courts to be guided by 
tin' English or by the French rule?

Where the agreement contravenes the public law, in the 
strict sense, there can, I presume, lie no doubt that the Eng­
lish law governs.

The same is true of a contravention of the criminal law.

y
/it

K. g.. in a question as to whether an agreement is invalid 
as living cliani]>ertouB, it is clear that wc must be guided by 
English authorities.3

In a recent ease in the Supreme Court the question was 
whether it was a valid condition in a substitution that 
children not brought up in the Homan Catholic church 
should be excluded.

1 See Jwrcslc, It., I a Justice Admln^t.atlve i n France, 2nd. 
<-tl. eap. pji. .115 si -| (ParK 181)8) : Pandectes Françaises s. v. 
Autorité Administrative, (Actes de F) u. S, and n. 21.*»; Ibid. s. v. 
Conflits, n. 57 and ». ($81 ; Die //, A. I'., Lixv of th ‘ Cons itatlon, 
5th ed. I». 50s ; l.otccll, A. L., Governments and Parties in Conti­
nental Knrope, v. 1 p. 51) and p. H$2; Good now, F../., Comparative 
and Administrative Law. v. 2 p. 174, (New York. 181)7).

2 C. C. 13.
3 Set* Power v. Phelan. 1884. 4 Dor. (j. 1$. 57 : 

ffuirr, 11)03, 34 Cnn. S. <\ It. 24.
Mclochc v. De-
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Such a condition would seem to be valid in England.'
In France its validity is doubtful.
Clirouard, J., in delivering the opinion of the Court in 

favour of the validity of the condition, said that the English 
rule of public policy ought to govern in this case, because it 
was from England and not from France that we derived the 
freedom of testamentary disposition.3

The view of the court seems to have been that English 
public policy ought to supply the rule when the law under 
discussion was derived from England, and French public 
policy when the provision of our law was derived from 
France.

Such questions are not very common, because, fortunately, 
there is a pretty dose agreement between the two laws as to 
what kinds of contracts arc contrary to good morals.

But, with great respect, 1 would submit that the theory of 
the Supreme Court is inconvenient, and not supported by 
authority.

It is clearly desirable that on such questions, there should 
be uniformity in the different provinces of Canada.

The public conscience is likely to he confused if contracts 
which are reprobated as immoral at Toronto are approved 
of at Montreal.

Moreover when such questions arise with regard to com­
mercial contracts it is very expedient that the same view of 
public policy should prevail here as in England and the 
United States, the two countries with which we have the 
closest commercial relations.’

1 //<></jysoa v. Halford, 1879. 11 Cli. D. 0.79, (Hall, T. C.). (Con­
dition not to forsake the Jewish religion, or to marry any person 
not born a Jew). See Jarman on Wills, 5th. ed. v. 2 p. 88IS. And, 
apparently, in Si otlnnd ; see //nlz* v. /Imira, 18S3. Court of Sea-ion 
Cases. 4th. Series, (/fr///e) v, 10, p, 400,

2 llcnaud v. Lamothe, 1902, 32 Can. S. C. It. 3.77.
3 See Olcngoil Stcamahip Co, v. PilkUigtun, 1897, 28 Can. 8.C.R.

140. 4
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Suih arguments ex inronrenientia would have little weight 
in eases where the court was bound by some text of the 
]w)sitivc law.

But in eases as to public policy and good morals tbc court 
lias, of necessity, a considerable discretion, and it appears to 
me that it would require very strong reasons to induce them 
to lay down different rules on such matters for different 
parts of Canada.'

There is much to Ito said for the proposition that the rules 
of public policy are so closely connected with the public law, 
that the same rules ought to govern in all parts of the British 
Empire.

Rut even admitting that owing to differences in the civil 
law. or in particular statutes, or in the social customs of the 
people, certain things might he contra bonus mores in Eng­
land which were not so in Canada, and conversely, I should 
still be disposed to think that there ought at least to be one 
iule for the whole of the Dominion.

Criminal Law 2. The Criminal Law.
Tin- English criminal law has I sen applied in the Province 

of Quebec since the conquest in 1TC3.
It is probable that a change of sovereignty involves a 

change of the criminal law, for this is a branch of the public 
law. and, as Marryott. Advocate-General in 1774, said, it is 
so “inherent in dominion” that on a conquest it must i/iio 
facto and immediately operate.*

1 IVrhnps tho discretion no limner extends to Inventing new 
heads of public policy. Sis- Kgerlon v. Ilrtnrnlnir, (liait) 1N.fi3, 4 
II. !.. <’. 1, 10 Eng. Hep. .Till; Crlntinij mol numerical Itriiislrrlnn 
Co. v. Sampson. ISTfi. 1!) Kq. 4(12 (Jessel, il. It.) ; Jansen v. Prie- 
fnnttti Cons. Mines, |liarj| A. C. at p. 4111. per llnlshury. L.<*.

*2 Sis- tin* passage cited by Rlngsforil from tin- reiiort by Marry - 
ott. Advocate-Gene"nl which was putdishcil In 1774. Marryott 
maintains that the criminal law of England became tin- law of 
Canada at the Instant of time after the conqui-st. and lie says this
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A criminal act is punished by the state because it is a 
breach of the rules of order which that state has laid down in 
the interest of the community.

And each state will, naturally, have its own views as to 
what acts arc so injurious as to require repression in this 
way.

But a matter so important is not likely to be left in doubt 
by a conqueror, and, so far as I know, there is no authority 
on the abstract question.

It is for us merely academic, for the Quebec Act of 1774 
declares by s. 11 that the criminal law of Kngland shall con­
tinue to be administered. So far as any inference can be 
drawn from the language of the Act, it rather supports the 
view that the conquest in itself did not introduce the English 
criminal law.

For the Act says the people of Canada have enjoyed its
certainty and lenity” for more than nine years, which 

seems to refer to the ordinance of Murray in 17G4.'
The criminal law was made a dominion matter by s. 91 of 

the British North America Act.
It has been codified, and the Criminal Code of Canada Criminal Coda, 

came into force on July 1st, 1893.
The English criminal law has been introduced into Canada Crime»at
71 common law.en bloc.

The fact that the Code does not specify an act as criminal

view was generally accepted by French ranadiau lawyers. King- 
sford, History of Canada, v. 5, p. 235 note. Cf. Holland, Jurispru­
dence, 9th. «1. p. 357.

1 This would rather seem to have been the opinion of Wed- 
(lerburnc and Thurlow, though they are not distinct upon the 
point. See Christie, History of Lower Canada, v. 1, pp. 42 and 00.
See, also. Cavendish, Debates on the Quebec Act, pp. 40, 586. But 
see the opinion of Marryott, Advocate-General, In Klngaford,
History of Canada, v. 5, p. 235, and supra, p. 60.
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Merchant
Shipping.

does not prevent its being so, if it is criminal by the criminal 
common law of England.

Any part of that law which is not covered by our Code, is 
still in force here, unless it has been repealed expressly or by 
reasonable implication.1

3. The Law of Merchant Shipping.
This is governed partly by the Imperial Merchant Ship­

ping Act, 1894, (57 & 58 Viet. c. 30)2, but mainly by a 
series of Acts of the Parliament of Canada, passed in virtue 
of the exclusive power to legislate as to “ navigation and 
shipping.”3

These acts deal with the registration and classification of 
shipping, the licensing of small ships, the security for ad­
vances on ships in course of construction, and the inspection 
of ships; with the shipping of seamen ; with the shipping of 
seamen on inland waters; with certificates to masters and 
mates ; with wrecks, easualitics and salvage; the safety of 
ships and the prevention of accidents; the inspection of 
steam-boats ; the navigation of Canadian waters ; pilotage ; 
the liability of carriers by water ; and the coasting trade of 
Canada.4

Other federal statutes deal with the regulations applicable 
to vessels carrying passengers, or emigrants.5

I
I The King v. Cole, 1902, 8 Can. Crlin. Cases, 380; Union Cot- 
li' i n i’i>. v. The Queen, 1900, ::i Can, s. c. R, at p. 87; Meloche v. 
Deguire, 1003. 31 Can. S. C. R. 24; See Oranknhaw, Criminal 
Code, 2nd. ed. p. 11, note on art. 7; Burbiilge, Digest of Criminal 
Law of Canada, p. 138.
2 See csp. s*. 43, 102, 735. 744 and Temperley, Merchant Ship­

ping Act. s. v. Canada.
3 It. X. A. Act., s. 01, li. 10.
4 C. C. 2355; It. S. C. ce. 72, 73, 74, 75, 77, 78, 70, 80. 81, 82, 

and 83.
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But the contracts of affreightment, anil of marine insur­
ance, and the law of maritime lien, bottomry and respon­
dentia belong to the commercial law of the Province, and are 
covered by the Civil Code.1 So also arc the rules as to the 
transfer and mortgage of registered ships.2 3

4. The Law of Bills, Notes and Cheques. bui«.

This is governed by the Act of which the short title is 
“The Bills of Exchange Act, 181)0", (53 Viet. c. 33.), as 
amended.

This act is a Federal act under the power to legislate ex­
clusively as to “bills of exchange and promissory notes.”s

It is modelled on, and follows very closely, the English 
Bills of Exchange Act of 1883, (45 & 40 Viet, c 0).

C. C. 2340 provides that in all matters relat ng to bills of 
exchange not provided for in the Code or by the 
Federal acts “recourse must be had to the laws of 
England in force on 30th May, 1849”, i. e., to the common 
law of England on (lie subject, and this is also to govern the 
law of evidence in the investigation of facts as to bills, 
irrespective of whether they were granted by traders or by 
non-traders. But parties to such actions as to all others may 
now be examined as witnesses.4

Other negotiable instruments such as bank-notes and bearer- 
bonds belong to the general commercial law.

It is, perhaps, safe to say that in cases relating to such

1 See. e. g„ Qlengoil Steamship Co. v. 1‘ilkington, 1897, 28 Can. 
S. C. R. 140.

2 C. ('. 2331) 2.182.
3 It. N. A. Act., s. 91, n. 18.
4 C. C. 2341, 2342 ; C. C. P. 310. See UaeLarcn, J. ./., Bills. 

Notes and Chenues, 3rd. ed. (Toronto, 1994). The amending acts 
are 54-55 Viet. c. 17; 50 Viet. e. 30; 5758 Viet. c. 55; 00-01 Viet c. 
10; 1 Edw. VII., c. 12; 2 Edw. VII., c. 2.
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documents, there is a strong inclination to follow English 
authority.1 2 3 4 * *

5. The Law of Banks and Banking.
This is regulated by the Bank Act, 1890, (53 Viet. c. 31) 

as amended. This is a Federal act under the power to legis­
late exclusively as to “banking, incorporation of banks, and 
the issue of paper money.”8
I This act is, of all our important codifying statutes, the one 
/which borrows least from foreign sources.

It is based mainly upon Canadian practice.
Our banking system has a long history, and it differs con­

siderably from either the English system or the American.8
The Bank Act covers such matters ns the incorporation of 

hanks, the transfer of shares, reserves, note-issue, banker's 
lien, periodical returns, liability of contributories, etc.

It hardly touches the law of banking, so far as that consists 
in the relations between the banker and the customer.

These lielong to the general commercial law.*
But, seeing that the power to deal with the whole sub­

ject of “ Banking ” is assigned to the Dominion, the Federal 
Parliament might legislate in such a way as to affect “ prop­
erty and civil rights ” within the Province.

1 Yountt v. Macnidcr, 1808, 2.1 Can. S. C. It. 272: Sioecntl. V. 
Hank of Montreal, 1885, It. J. Q. :t Q. B. (HD, 12 Can. S. C. It. OUI, 
12 A. 017. See infra, p. 144.

2 It. X. A. Act. s. t)l, n. 15. The amendments to th It.ink Act 
are 62-63 viet. c. It: 88-64 Viet. ce. 20 and 27. and I Hdw. VTl . 
c. 3, and 4 and 5 Kdw. VII. c. 4. See as lo Penny llanks, y Hdw. 
VII. c. 47.

3 See Mtldarctt, J. J. Banks and Banking, 2nd ed.(Toronto, 
10U1).

4 See, e. g. Imperial llank of Canada v. Hank of Hamilton, V.I03,
A. C. 4SI. 31 Can. S. V. It. 344; Hank of Montreal v. Htreeuy, 1887,
12 A. C. 017; and see index to Madareu on Banks, s. v. Civil Cod'-.
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It might, for example, confer on a bank as a lender, privi­
leges which other lenders did not enjoy, or it might make a 
document negotiable which was not so by the law of the 
province.

The Privy Council has said that the Dominion Parliament 
has power to legislate “ respecting every transaction within 
the legitimate business of a banker. ”l

G. The Regulation of Trade and Commerce. Trade ami
Commerce.

This power is less wide than might appear at first sight.
The words might be interpreted in such a way as to enable 

the Federal Parllament lo alter all the commercial law of the 
Province of ()u< lire. Hut it is settled that this was not the 
intention of the Legislature.

The main principle of the British North America Act is 
lo leave the provinces full and exclusive control over private 
rights, except where the general interest of the Dominion 
calls for uniformity.

Accordingly, it has been held that the Dominion has not 
the power to regulate the contracts in a particular kind of 
business, as, c. g., by enacting that any fire-insurance policy 
shall be void if dangerous substances are stored on the prem­
ise's insured without the consent of the insurance company.

The Provincial Legislature might pass such a law, but it 
would be ultra l ire» of the Dominion Parliament to do so.

What is meant by “regulation of trade and commerce” is 
the' power to make |»>litieal arrangements in regard to trade, 
and regulations as to trade in matters of inter-provincial con­
cern, and, [icrhups, general regulations allecting the whole 
Dominion.1

1 Tennant v. I uInn Bank, (1S!)I) A. C. ill. See Merchants Bunk 
v. Smith, 1884, 8 Van. S. It. 512; Madmen, lit nupra. p. 4 and 
p. 151. IT. O, T. It. v. III. Or».. Nov. 5tb WOI! (P. C.).

2 Citiernn Insurance Co. v. Partons, 1881, 7 A. C. 90 (V. C.).
See Colonial IlniUliini ami Invcntment Vo. v. -III. Urn. 1883, 9 A. C.
157: All. Urn. for Ontario v. Alt. Oe». for Dominion, (1890)
A. V. 348; Côlt! v. li aison, 1877, 3 Q. L. It. 157.
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As examples of “ regulations of trade " in the sense in­
tended might be given a statute providing that insurance 
companies doing business in Canada should make a deposit 
with the Finance Minister for Canada, as a security for 
Canadian policy-holders.1 2

And under this power would fall a law granting a mono-
poly.*

So, apparently, would fall a law prohibiting a particular 
kind of trading. The Province could only make such a law 
if the trade were contrary to good morals or public order.3

Patents an.i 7. The Law of Patents and Copyrights.
Copyright»

It has been maintained that the meaning of the power 
given in n. 23 of s. Ill is to give to the Dominion Parliament 
the exclusive control over copyright within the Dominion, 
and to leave no power cither with the Imperial Parliament 
on the one hand, or the provinces on the other.

Hut this does not seem to be the true meaning of the 
•words.

Before 1867 the Imperial Parliament had always exercised 
the right of granting copyright in books which gave the 
authors exclusive rights in every part of the British Do­
minions. The Imperial Act has been interpreted in this sense 
by the House of Lords.4

And it has been held by the Court of Appeal of Ontario 
that the B. N. A. Act does not express or imply any intention 
to surrender this right.

1 lie Briton .1 led. anil Gen. Life Amurancc Co., 188fi. 12 Ont. 
Rep, hi.

2 Ottanca Electric Co. v. Hull Electric Co., 1899, R. .1. Q. 10 
K. It. 34.

3 4 and 5 Edw, VII. c. 9. See Wilder v. Cité de Montréal, 
1900. R. J. Q. 14 K. B. 139, (Use of “Trading Stamp’’). See. also, 
Bea main v. Cil U of Montreal, (Archibald, J.), Montreal Gazette, 
Oet KO. 1900.

4 Routledge v. Loir, 1868, L. R. 3 E. & I. App. 100.
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All that was meant in giving to the Parliament of Canada 
exclusive legislative authority over copyrights was that the 
Federal Parliament should have the powers formerly ex­
ercised by the Provincial Legislatures.

That is to say it was to have the power of passing laws to 
protect in Canada literary or artistic works produced within 
the Dominion. But, in the view taken in this case, the Im 
pcrial Copyright Acts cannot be affected by Canadian legisla­
tion.1 2

By the Canadian Copyright Acts the author is given the 
right of obtaining copyright for a book in Canada by having 
it printed or reprinted or lithographed in that country with­
in a certain delay. But, failing his doing so, any person in 
Canada may obtain a license to reprint the book for sale in 
Canada, without the author's consent, subject to the condition 
of paying him a royalty of ten per cent, on the copies sold.1

If the decision in Smiles v. Belford is sound, these provi­
sions are ultra rires of the Canadian Parliament. The owner 
of the Imperial Copyright may without obtaining copyright 
in Canada restrain a reprint of the book there or prohibit the 
importation of foreign reprints.3

In a recent case the Supreme Court of Canada was careful 
to reserve its opinion as to whether Smiles v. Belford had 
been correctly decided.4

And it has recently been held by Fortin, J., that a work 
i opvrighted in any country belonging to the international

1 Smiles v. Belford, 1870, 1 App. Rep. (Ontario) 43! 1. See 
MacOiUiinray, E. J., The Law ot Copyright, p. 189, (Loud. llMti).

2 R. S. C. c. 02 ; 02 Viet. c. 29 ; 58 & r>9 Viet. e. 37 ; 03 & 04 Viet, 
c. 25.

3 Smiles v. Belford, ut supra; Morang v. Publishers' Syndicate, 
l.lil., 1900, 32 Ont. Rep. 393 (Robertson, J.), where there Is a very 
clear history ot the legislation ; Imperial Book Co. v. Black, 1905, 
35 Can. S. C. R. 488, affirming C. A. In 8 0. L. R. 9.

4 Imperial Book Co. v. Black, 1903. #t supra.
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copyright union is protected in Cumula although the author 
lias not complied with the Canadian Act hy printing and 
producing here a certain number of copies.

The International Copyright Act, 188(1 (Imp.)aud the 
Imperial Order in Council of 28 Nov. 1887 gave copyright 
to such works throughout His Majesty's Dominions.1 2 * 4

The subject is one which has led to a sharp dilfcrence of 
opinion lietween the British and the Canadian governments.11

There is a series of Imperial Copyright Acts.
The most important are The Copyright Act, 1842, (5 & ti 

Viet. v. 4.1) and the International Copyright Act, 1881*! 
(4U & 50 Viet. c. 33 ) .*

As regards pictures, drawings and photographs the Fine 
Arts Copyright Act, 1802, applies only to the United King­
dom.

Copyright for pictures, etc., in Canada must be obtained 
there.*

1’atents, trade-marks and designs are governed by Federal 
laws.5

1 .1/101/ v. f'h tlr Itiin-nilttetinn Lithrairi’. March 23, inn»;.
2 8ee for .» full statement of the |m»IuIs at issue, ami a history 

of Itritish eopyrlght legislation In its r<l 't'o i t > Canada, the 
Retairt of the Representatives of the Colonial Oftl e. Fo-elgn Uf- 
<i<s>, Hoard of Trade, and Parliamentary Counsel s Ofllce In the 
( amultan Ofllcial CorreeiamUence. etc. ( IV, /•;. //odi/ins. Ottawa. 
ISiMl) |.|i. 1 -S I aeq. amt the Iteimvt III rejoinder hy Sir John Thomp 
so a, the Canadian Minister of Justice. And see '/’odd. Parlla- 
luentary to.venu»lent in the Itritish Colonies, 2nd. ed. p. 180.

.*t On Iiu|n rial Copyright generally, see Seriiltnn, T. on Copy­
right 4th. ed. Part; Co/dai/rr, IV. .1,, on Copyright, ,'lrd. ed 18UC1; 
MiU’ffllHvriip, /-.*. ./., on Copyright, Loud, ltltrj.

4 fIran» mill Co. v. Unrrle, (llHi:i) A. C. lin; (I*, c.) ; 3 O. L. It. 
0P7. I O. L. It. tlUO. 32 (). It. 2UU.

5 Patent Act. It. S. C. til ami anieinling Acts. Trade mark and 
Design Act. e. 03, and amending Acts. See re lh‘11 Trlrphone Co. 
1881, 7 Out. Itcp. (ltti.
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In cases of infringements of copyrights, patents and trade­
marks the English law affords the closest analogies.

Dorion, C. J., said, in one case, “Notre statut sur les con­
trefaçons est basé sur les principes que l’on suit en Angle­
terre, et la jurisprudence anglaise doit l'ci nous servir de 
guide."'

But it is usual to refer also to French authorities.2
8' The Law of Bankruptcy. Bankruptcy.
There is now no Dominion Insolvency Act.
The former Act was repealed in 1880, by 43 Viet. c. 1 

(Can.) and subsequent attempts to carry a new Act have not 
proved successful.

9. Subjects requiring no explanation.
I pass over as needing no explanation here, the subjects of 

defence, |>oslnl service, census, customs, and indirect taxes 
generally.

Xor is it necessary to consider the subject of currency, in­
terest, weights ami measures, fisheries, ferries, quarantine and 
Indians.

10. Naturalization and Aliens. ntum'*1'*
The Dominion Parliament has the right to decide U|ion 

what conditions aliens may lie admitted into the country.* It 
also determines in what way an alien may become naturalized.

The Province has no power to place certain classes of 
aliens, or naturalized aliens under disabilities as regards prop­
erty or civil rights.

So the l’rivy Council has decided that a law of British
1 Bonifier v. IHfuiiir. 1883, 3 I lor. if. It. at —17. Sec in Ultra 

amt Poicrr Co. v. Marghg, May 4, l'.HMt. (('. A.).
2 See, e. g.. Heauehamg v. Vailicus, Its II. u. J. < j. in K. n, at 

p. 2UÜ; I'd list lire wing Co. v. hikers, 1002, U. J. (j. 21 S. C. 045.
(C. It.). For the French law see Pouillet. hi. Traité de la Proprié­
té littéraire, 2nd. ud„ Truité des Dessina de falirlipie. 2nd. od..
Traité des Brevets il ‘invention, 3rd. ed-, and Traité des Marques 
de fnhrlnuo, et de la concurrence déloyale. 3rd. ed.

3 See ilusgrove v. Ch un Tcong Tag, (1801) A. C. 272.
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Columbia was ultra vires which prohibited the employment 
of Chinamen of full age in coal mines.1 2

But the Province has the right to determine the conditions 
of the suffrage for the Provincial Legislature, and it may de­
prive certain classes of naturalized aliens from the right to 
vote.

So, it has been held by the Privy Council that an act of 
British Columbia was intra vires which excluded persons of 
Mongolian race from voting.-'

It may be observed in passing that the opinions of the 
Privy Council in these two cases are difficult to reconcile.

In the first case the view was expressed that by giving to 
the Dominion the subject of naturalization the Legislature 
intended that the Dominion Government should have the 
power to declare what should be the consequences of natural­
ization, or, in other words, what should be the rights and 
privileges pertaining to residents in Canada alter they had 
been naturalized.

In the second ease, it was clearly stated that by placing 
the subject of naturalization and aliens under the jurisdic­
tion of the Dominion, the Legislature meant only that the 
Dominion should determine what should constitute an alien 
or a naturalized alien. The question as to what con­
sequences follow from the possession of cither status was not 
intended to be touched.

Marri»** an.l 31. The Law of Marriage and Divorce, but not the Solem-
Divorce. . .. , „ .nization of Marriage.

“ Solemnization of marriage ” would seem to include only 
the conditions imposed by law as to the form of the celebra­
tion, the necessity for bans or licence (C. C. 57, 51),) the 
presence of a competent officer (C. C. 128.) and the like.

1 l n ion Colliery Co. of H. C. v. Brydcn, ( 1SU9) A. C. f>80.
2 Cunningham and Att. Gen. for B. C. v. Tomcy llonnna (l'.MKt) 

A. C. 151.
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It docs not seem to cover such matters as capacity to marry, 
the necessary consents, or the want of legal impediment.
(C. C. 115, 127.)1

The Federal Parliament has, however, refrained from 
legislating upon any of these matters, except as to one point.

The Act 45 Viet. c. 48 legalizes marriage between a man Marri.ip with 
and his deceased wife’s sister. (C. C. 185.). &“"*w,fe9

Mr. Mignault contends that this act is ultra vires.2 3
It seems to mo that, in view of the generality of the power 

to legislate as to marriage, this contention is extremely dif­
ficult.

C. C. 12!) would entitle a priest to refuse to solemnize such 
a marriage.

And, if both the parties were Catholics, this might make 
it impossible for them to be married within the Province of 
Quebec.*

But, if they were married outside the Province in any 
place where the affinity was not recognised as an impedi­
ment, it appears to me that the marriage could not be treated 
as null on the ground that it was in fraud of our law.

For our law docs not prohibit such a marriage. On the 
contrary it expressly declares it lawful, but it excuses certain 
officers of civil status from being compelled to celebrate it.

No Divorce Court has ever been constituted in tbe Province 
and divorces are granted only by special act of the Federal 
Parliament.

It is maintained by some writers that the Imperial Parlia­
ment could not have intended to grant to the Federal Parlia­
ment jurisdiction over divorce in the Province of Quebec.

Their main arguments arc as follows:—

1 See Durueher v. Degré, 1001, B. J. Q. 20 S. C. 150, (C. R.) :
Delplt v CM. loot. R. J. Q„ 20 S. C. 338, (.Archibald, J.).

2 Droit Civil Canadien, v. 1, p. 310.
3 Durueher v. Degré, ut sup.; Mignault, v. 1. p. 342.
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Argument of 
Mr. .1 um iCO 
Lora nger.

The Capitulations of Quebec in 1759 and of Montreal in 
1760, by art. G and art. 27, respectively, guaranteed to the 
French Canadians the free exercise of their own religion.1 Il

This was confirmed by s. 5 of the Quebec Act of 1774.
The Imperial Parliament has never violated this treaty- 

right, and there is a strong presumption against putting a 
construction on the II. X. A. Act which would involve such a 
violation of faith.

Accordingly, Mr. Justice Istranger thinks we must inter­
pret the jurisdiction to legislate as to divorce conferred on 
the Federal Parliament by no. 2G of s. 91 of the B. N. A. 
Act as meaning that it is to have such jurisdiction only in 
those provinces in which divorce was not contrary to law at 
the date of Confederation.1

Mr. Mignault feels more difficulty.
lit- contends that the Imperial Parliament never intended 

to abrogate the right to religious freedom given by the 
Quebec Act.

Therefore, in his view, the Federal Parliament ought to re­
frain from pronouncing a divorce of the marriage of two 
Catholics.

It is not easy to make out from the learned author’s argu­
ment whether he thinks that the power to do so exists.

Hut he maintains that in any event in the ease of Catholics 
C. C. 129 makes it impossible for either of the consorts to 
contract a second marriage during the lifetime of the other 
consort.*

With all respect to these learned writers their arguments 
appear to me to lie fallacious.

1 See Hoiuto», Constitutional Documents of Canada, pp. 2!) 
and «I.

2 Lorangrr, T. ./., Commentaire sur le Code Civil, v. 2, nos. 
81 seq.; (Montreal, 1879).

Il Droit Civil Canadien, v. 1, pp. 551 seq.
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The B. N. A. Act is an Imperial statute but it was passed 
al the request of Canada and in the very terms suggested by 
her. The hill was drafted by the Canadian representatives 
and it was passed by the British Parliament without amend­
ment.1

It has been said that the British Parliament spoke, but the 
voice was the voiee of Canada.

The resolutions prepared at the Quebec Conference of 1864 
gave the subject of “ marriage and divorce ” to the Federal 
Parliament.

At the London Conference the generality of this expression 
was limited by assigning “ the solemnization of marriage ” to 
tin' Province (no. 12 of s. 92.).2

In these circumstances it is out of the question to tax the 
Imperial government with breach of faith for merely agree­
ing to the request made by Canada, a request to which the ac­
credited representatives of what is now the Province of 
Quebec were parties.

The B. N. A. Act in giving to the Federal Parliament ju­
risdiction over marriage and divorce does not except the Prov­
ince of Quebec and to interpolate such an exception would be 
contrary to every canon of construction.

But, further, bow can the religious freedom of lloman 
Catholics lie violated by giving them a civil right which no 
nower can compel them to exercise ?

The innocent consort whose religious principles do not al­
low him to seek for a divorce lias only to refrain from so 
doing.

1 llituriiiot. Manual of Constitutional History of Canada, p. 56; 
l*ô Eng. Z/onierd. Third Series, (Lords) 657, 804, 1011 (Com­
mons) 1104, 1310, 1701 ; drug, ,/. //, Confederation of Canada, p. 
387. and see Todd, A., Parliamentary Government in the British 
Colonies, 2nd. eil. p. 432.

2 Houston, op. elt, p. 310, note. Gray, op. cit. p. 380.
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If his conscience is less scrupulous and he obtains a divorce, 
he shows thereby that lie approves of this mode of dissolving 
marriage. The guilty consort has shewn by his misconduct 
his want of respect for the sacrament of marriage.

It is hy his own fault that he runs the risk of being di­
vorced.

But if his conscience does not allow him to regard the mar­
riage as dissolved by the Act of Parliament, he is quite free 
to refrain from a second marriage during the lifetime of the 
other consort.

lie can regard the divorce as equivalent merely to a judg­
ment of separation from bed and board.

On the other hand if either of the consorts whose marriage 
has been dissolved hy divorce desires to contract a second 
marriage the difficulty which may exist as to finding an of­
ficer of civil status competent and willing to perform the 
ceremony can be got over by having the marriage solemnized 
outside the Province.'

12. The Law of Insurance.
Under its general powers to legislate on subjects not assign­

ed to the Province exclusively, and under its special powers 
of legislation for the regulation of trade and commerce, the 
Federal Parliament has passed acts dealing with the subject 
of Insurance.

The principal act is “The Insurance Act 1880,” (II. S. C. 
c. 121) amended by 51 Viet. c. 2* ; "57 Viet. c. 20, and 59 
Viet. e. 20.

These acts regulate the business of insurance, lay down 
conditions ns to the incorporation of companies intended to 
operate in more provinces than one, and provide as to man­
agement, meetings, reserves, inspection and the like.8

1 Supra, p. 01.
2 See e. g„ Itr Brilon Med. and Orn. Life A**«r. On., 1880. 12 

Out. Rep. 441.
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But “Insurance” is not, like “Banks and Banking", one 
of the matters assigned exclusively to the sphere of lhe Federal 
Parliament.

The contract of insurance is included under “ property 
and civil rights ”, and its incidents arc governed hy the Civil 
Code and hy the principles of commercial law.1 2 3

There are a good many provisions in the “Insurance Act ” 

which arc of doubtful validity.*
13. The Bail way Law. Railway Law.

A railway company operating entirely within the Province* 
may be incorporated by the Provincial Legislature, ami the 
Revised Statutes arts. 5185-5223 contain full regulations as 
to the management and working of such railways.

It has been held in a New Brunswick case that a provincial 
railway running only to the boundaries of the Province is 
within the power of the Province even though there be cor­
responding legislation by the authority beyond the Province.4

But the great railways which traverse the Dominion or ex­
tend beyond the limits of the Province must obtain incorpora­
tion from the Federal Parliament, and railways though wholly 
within the Province may have been withdrawn from the con­
trol of the Provincial Legislature by having been declared by 
the Federal Parliament under no. 10c. s. 92 of the B. X. A.

1 Citizen* In sur. Co. v. Cantons, 1881. 7 A. C. t)G. See e. g„ 
Colonial lluildtng anil Investment Assoe'n. v. Alt, Gen. foe Quebec, 
1888, 0 A. C. 1(14; Accident Insur. Co. of \. America, v. Young, 
1891, 20 Can. S. C. It. 280; Venner v. Hun Life Insur. Co. 1889, 
17 Can. S. C. It. .'194; Anchor Marine Insur. Co. v. Keith, 1883, 9 
Can. s. C. It. i<"..

2 See llolt, C. M„ “Insurance Law of Canada", (Montreal, 
1898) p. till nq. and see Infra, p. 14,7,

3 See no. 10a of s. 02.
4 European & A’. A. Hailtrap Co. \. Thomas, 1871, 1 Pugs. 42 

( New Ilrunswlck). 2 Cart. 431». See Windsor & Annapolis lip. 
188.3. 3 Cart, at p. .399.

6
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Act “to be for the general advantage of Canada or for the 
advantage ol two or more of the Provinces.” 1 2

When this is done the Federal Hailway Act applies to such 
railway and overrides inconsistent provisions in the provin­
cial charter.*

It is extremely inconvenient that a railway which passes 
from one province to another should lie subject to different, 
and, possibly, inconsistent regulations in different parts of its 
system.3

The present Hailway Act passed by the Federal Parliament 
is 3 Edw. VII. c. 58, which came into operation on February 
1st. 1904, by Proclamation dated 18th. Jan. 1904.

The amending acts are 4 Edw. VII. c. 31, 4 Edw. VII. 
c. 32, and 4 and 5 Edw. VII. c. 35.

It provides for the appointment of a Board of Railway 
Commissioners with wide powers for the inspection and regu­
lation of railways, and for judging complaints against them. 
It deals also with the construction, incorporation and man­
agement of railways, and provides as to rights of expropria­
tion and procedure in expropriations, and ns to crossings, 
fences, etc.

It forbids discrimination in favour of one t rader as against 
another, prescribes the use of the best appliances, such as 
brakes, for insuring safety, orders inquiries to be held into 
accidents, and the preparation by railways of periodical 
returns.

These statutory provisions are modelled mainly upon Eng­
lish legislation.

1 See Maedougntl v. Union \avigallon Co. 1877, 21 !.. C. J. 03. 
3 Edw. VII., v. 58 ». 0 (Can.).

2 See UiOibbon v. Armstrong, lflOO. (Feb. 28, 1883), (C. It.).
8 See Bourgoin v. il. O. & O. HII. Co. 1880. 5 A. ('. 381 ; C. /’. ft. 

Co. v. Cor/i. of Notre-Dame dr Bontecourt, (1809) A. C. 307; Had­
den v. Helton & Farl Shcpparil Up. 1800, A. C. 020.
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French statute law as to railways is widely different from 
ours.1 2 3

The Act contains a new provision as to the liability of a 
railway company for fires caused by sparks from the locomo­
tive.

It is now provided by s. 239 that in such cases negligence 
does not need to be proved.

But where it is shown that the company has used modern 
and efficient appliances, and has not otherwise been guilty of 
any negligence, the total amount of compensation recoverable 
under this section for all lires started by the same lo.omotive, 
and upon the same occasion, shall not exceed five thousand 
dollars, and it shall be apportioned amongst the parties who 
suffered the loss as the court may determine.8

But although the management of Federal railways is thus 
controlled by Dominion legislation, it must be borne in mind 
that the contract of carriage of passengers and goods, and the 
law of liability of carriers for negligence in the discharge of 
their common-law duties are not within the jurisdiction of 
the Federal authority.*

Notwithstanding this, provisions which appear to touch the 
contract may be infra vire» as being general regulations of 
trade, or as provisions for maintaining the peace of the coun­
try.

E. g., the provision flint a passenger who has not paid his 
fare, or cannot produce his ticket may be put off the train by 
the train servants of the company at any usual stopping place 
or near any dwelling house, as the conductor elects, the eon-

1 See Abbott, //., Railway Law of Canada, (Montreal, 1896), 
profiler, ami Infra, p. 142.

2 See for the previous law, C. /*. It. v. Hoy, (1902) A. C. 220 
and infra, p. 137.

3 See Abbott, op. cit. chapters on Carriers and on Neg'igenee.
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first stopping tlie train and using no unnecessary

In a recent case a provision of the Federal law was sus­
tained by the Supreme Court and by the Privy Council, 
though it seemed suspiciously like an invasion of provincial 
autonomy as to "‘property and civil rights.”

The Act was 4 Edw. VII. c. 31 (Can.).
'Ibis Act provides that no agreement with an employee 

shall relieve a Federal railway from liability for personal 
injury to him.

The view taken by the Courts was that the Dominion Par­
liament had exclusive power to legislate as to the construc­
tion, management and operation of such railways, and that 
this act was legislation ancillary to their operation.-

Before the enactment in question, the Supreme Court lmd 
held, reversing the judgment of the Court of King’s Bench, 
that such an agreement by a railway company with one of its 
employees was not void as contrary to public policy, at anv 
rate when the fault was that of a fellow employee.*

On appeal to the Privy Council the judgment was reversed 
upon another ground, and this point was not decided.1 2 3 4 5

Unless the charter of a railway company contains stipula­
tions to the contrary the company is subject to tile general 
law with regard to the rights and duties of neighbouring pro- 
pro tors such as the duty of receiving the water which flows 
naturally from a higher level.6 The Provincial Parliament

G8

ductor
force.1

1 G. r. It. Co. v. Braver, 180.1, 22 Can. 8. C. It. 498, (s. 217 of 
now Act).

2 In re Rallies j/ Act. 100.1. Id Can. 8. C. It. ISO. Affirmed by 
P. « «a* now G. T. R. v. All. (Jen. for Can., Nov. 8 loon.

3 G. T. R. v. Hiller, 1003, 34 Can. 8. C. It. 45.
4 Miller v. G. T. R. Co. [10001 A. C. 187.
5 O. T. R. Co. v. Langlois, 1905, R. J. Q. 14 K. B. 173. See

C. P. R. v. Corp. de \. D. de Bonsecours, 1809, A. C. 307.
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Joint-Stock 
Com panics.

may Impose direct taxation upon the portions of the railroad 
which are within the Province in order to the raising of a 
revenue for provincial purposes.1

And a railway ..... ipany may be placed by the Court under
the charge of a judicial sequestrator or receiver.11

14. The Law of Joint-Stock Companies.
Companies may ho incorporated either by the Federal 

Parliament, or by the Provincial legislature according as 
they are intended to carry on business throughout the Do­
minion or merely in the Province.

A company whose objects are purely provincial must be in­
corporated by the Province (no. 11 of s. 92 of H. X. A. Act).*

But when a company without fraud has obtained incorpora- Provincial 
tion from the ........ o its status is not affected by the fact ° ' “
that it carries on operations solely within the Province.4

Conversely, when the objects of the company as set forth dominion 
in the act or charter of incorporation transcend the limits of 
the Province, the company must be incorporated by the 
Federal Parliament.

'Ibis is the case, for example, with a telephone company 
which is intended to carry wires throughout Canada,1 or with 
an electric power company which has the right to lay cables 
across the boundary into the United States.”

objecte.

1 C. P. If. v. Curp. <lc X.-l). dc Itonsccours, ut sup. at p. .372.
2 C. C. 1823, (". C. T. 713. Ilt'gin v. Leris County Ry. Co. 1905, 

It. J. Q. 27 8. C. 01 (Prilrtlrr, ./.).
3 As to “provincial objects’’ see ClarKc v. V ft ion l'ire Insur. 

Co. 1883, 10 P. It. 313 (Out). Clements, Canadian Constitution, 
2nd. ed. p. 283.

4 Colonial Building amt Investment Assoc'n. v. Alt. den. 1883. 
U A. C. 157.

5 Corporation of City of Toronto v. Bell Telephone Co. (1900) 
A. C. 02.

(! lleieson v. Ontario Poteer Co. 1903, 30 Can. S. C. U. 596. See 
Clement», Canadian Constitution, 2nd. ed. p. 266.

-

as
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The Privy Council has lately said that the effect of the in­
corporation is to create a legal person with capacity to carry 
on a certain business within a definite area.

When the company is incorporated hy the Federal Parlia­
ment it is a legal person in all parts of the Dominion.

But its capacity must be exercised in each Province con­
sistently with the laws of that Province.1 2

The fact that the company is incorporated by the Federal 
legislature does not give to that legislature power to reg­
ulate the contracts into which the company may enter.

For this would he an interference with the provincial law 
of property and civil rights.3

But as to Banking and Insolvency the Dominion Parlia­
ment has exclusive power, and in dealing with these matters 
it may affect “property and civil rights.'-3 And the same is true 
when the business is one falling under the exception made hy 
s. 92. sub.-s. 10a of the B. X. A. Act, i. e., of transportation 
or communication beyond the provincial limits.4 5

So the Dominion Winding-Up Act (li. S. C. c. 129) being 
an insolvency law affects a provincial company.1

The Dominion Parliament has passed a series of acts on 
the subject of joint-stock companies of which the chief are 
the Canada Companies Act, 1887, (U. S. C. c. 119,) and the 
Dominion Companies Clauses Act, 188(1, (R. S. C. e. 118.).

The former act ileals with such matters as the ineorpora-

1 Colonial lluihling anil Intentaient Assoc'*, v. All. Oen. 188.1, 
9 A. C. 1BT.

2 Cltlzrnn I nx it muer Co. v. /’arsons, 1881, 7 A. C. Oil. As to 
railway* see sii|ira, p. IK.

1 Tennant v. I'nlon Itnnk (1804) A. C. 81. Set* Cole v. tVolson, 
1877. il Q. I* It. 187 (Clanioiulon, ./,).

4 Toronto Corporation v. Hell Telephone Co. (1005) A. C. 52; 
umrtiiliig A. lit 11 O. !.. It. .1.15. See in re llaiheap Act, 1005, .1(1 
Can. 8. C. R. 13n air’d. Nov. 5 100(1 (P. C.).

5 In re I’nlon Fire Innur. Co. 1800, 17 Can. S. C. It. 205; re 
Iron Clap Hriik ilfg. Co. 1880, 10 Ont. Hep. 113.
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tion of companies and their powers, directors and their 
powers, calls, hooks to be kept, transfer of shares, liability of 
shareholders and of directors, domicile of companies, publica­
tion of statements, etc.

The Dominion Companies Clauses Act gives a number of 
clauses which are to apply to all Dominion companies except 
those for railways, banking or insurance unless the special 
act which incorporates the company otherwise provides.'

The Provincial Legislature has passed similar acts for the 
companies over which it has jurisdiction (R. S. Q. arts. 
4651-17(50), as well as acts dealing with particular classes of 
companies.

For the present purpose it is not necessary to enumerate Power of 
,, . 1 *. , -it -il i i Provincial
the subjects over which the Provincial Legislature has exclu- LeeUiatnre.
sivc power to make laws.

They are to be found in s. 92 of the B. N. A. Act.
Most if not all of those among them in regard to which any 

conflict might arise between the Dominion and the Province 
have already been touched upon in speaking of the Federal 
powers.

But it may he worth while to say a few words upon three 
subjects of legislation which do not belong absolutely and 
exclusively either to the Province or to the Dominion.

These are Education, Agriculture and Immigration.

hi. Education. Education.

The intention of the Confederation Act is to make educa­
tion in principle a Provincial matter, but at the same time to 
insert certain provisions for the protection of religious mi­
norities.

1 See on tills subject generally IVJiJfc, IV../.. Canadian Company 
Fsiw, (Montreal 1901). The amendments to the Companies Act 
are 0M1 Viet e. 20; fit Viet. c. 49; <12413 Viet. c. 40; 2 Bdw. VII. 
c. 15 ; 4 Eilw. VII. c. 0. The Companies Clauses Act has been 
amended by 02413 Viet e. 40.
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The question of separate schools had been keenly fought 
out, and strong party feeding had been evoked on both sides. 
'Ihe differences of opinion upon this matter formed one of 
the greatest obstacles to the Union.

in dividing the Province of Canada into Ontario and 
Quebec it was felt to be desirable to protect the minority in 
each Province from any act of the majority which would take 
away from them rights which they bad struggled hard to 
win.

In Upper Canada a general system of undenominational 
education bus been established, but with provision for sepa­
rate schools to supply the wants of the Catholic inhabitants of 
I hat Province.

Similarly in Lower Canada there existed separate Protes­
tant schools.

Neither the Homan Catholics nor the Protestants were 
willing to give the new provincial authorities power to take 
away the separate schools and to establish a uniform state 
system of s. bools with compulsory attendance for all children 
without regard to differences of religion.

At the same time the Provinces were unwilling to resign 
their powers over education to the Federal Legislature.

After much consideration the plan adopted was to take the 
existing llomai: Catholic schools in Upper Canada as a sort 
of standard and to say that the denominational schools in the 
Province of Quebec should have the some privileges.

And it was provided that no Provincial law should pre­
judicially affect any right or privilege with respect to de­
nominational schools which any class of persons had by law 
in the Province at the Union. (B. N. A. Act s. 93 sub-ss. 
1 and 2.).

Further the Act provided that “ where in any Province 
a system of separate or dissentient schools exists by law at 
the Union, or is thereafter established by the Legislature of



THE CIVIL CODE OF LOWER CANADA 73

the Province an appeal shall lie to the Governor-!ieneral in 
Council from any Act or decision of any Provincial authority 
effecting lyiy right or privilege of the Protestant or Roman 
Catholic minority of the Queen’s subjects in relation to 
education. ”

And “ in ease any such Provincial law as from time to 
time seems to the Governor-General in Council requisite for 
the due execution of the provisions of this section is not made, 
or in case any decision of the Governor-General in Council or 
any appeal under this section is not duly executed l>v the 
proper Provincial authority in that behalf, then and in every 
such case, and as far only as the circumstances of each case 
require, the Parliament of Canada may make remedial laws 
for the due execution of the provisions of this section and of 
any decision of the Governor-General in Council under this 
section." (sub-ss. 3 and 4.).

The Manitoba Act, 1870, by which the Province of Manitoba Msoitob* 
was created contains provisions which arc almost identical 
with these, (s. 22). Two famous cases from that Province 
have been carried to the Privy Council.

The opinions of their Lordships in the two cases are ex­
tremely difficult to reconcile.

Denominational schools existed in Manitoba till 1890.
In that year a complete change of educational policy was 

introduced.
The system of denominational schools was swept away.

Free public schools supported by rates were established 
throughout the Province.

The Provincial Acts 53 Viet. e. 37 and c. 38. by which 
this change was made were challenged as ultra vires both by 
the Homan Catholics and by members of the Church of Eng­
land.

The ground was that these persons were prejudicially af­
fected by these Acts because they were taxed for the support
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of the free seliools, while they felt bound for religious reasons 
to maintain their own denominational schools for their 
children.

But the Privy Council reversing the judgment of the 
Supreme Court held that the Acts were not ultra vires.

Lord Macnaghten who delivered the opinion of the Judicial 
Cômmittec said that no right or privilege had been prejudi­
cially effected. Those persons who were in favour of separate 
schools were free to conduct them at their own expense with­
out molestation. No child was compelled to attend a public 
school. The fact that the parents had to pay the same taxes 
as their neighbours for the public schools did not cause them 
any prejudice. It was their misfortune that owing to their 
religious convictions they were unable to partake of the ad­
vantages which the law offered to all alike.1

The aggrieved supporters of denominational schools were 
more successful in a subsequent case in which they invoked 
the other form of remedy viz. : an appeal for relief to the 
(lovernnr-Ucneral in Council.

The (iovvrnor-tleneral submitted the question to the Su­
preme Court for their opinion, under the power given by the 
Supreme and Exchequer Courts Act (II. S. C. c. 135 s. 137) 
as amended by 54 and 55 Viet. c. 25 s. 4 (Can.).

The Privy Council held in this case that even although the 
Acts were infra rires the (lovernor-Oencral was entitled to in­
terfere if any right or privilege of a Protestant or Roman 
Catholic minority in relation to education was affected.

Lord Hersehell here gave the opinion, and indicated very 
clearly that in the opinion of the Board as then constituted 
the privileges formerly enjoyed by the dissentient minorities 
had been prejudicially affected by the Acts.2

1 Vity af Winnipeg v. ttarrett, (1892) A. C. 445. S Cart. 32.
2 Brophy V. All. Hen. (1895) A. C. 202. 5 Cart. 166. See infra.

p. 111.
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lti an.l 17. Agriculture and Immigration. Agriculture
Both the Dominion and the Province have power to legis- 'immigration, 

late on these subjects, but if any conflict arises a provincial 
law will receive effect only so far as it is not repugnant to 
any Act of the Parliament of Canada (s. 95.).

18. General residuary power of Federal Parliament.
With regard to the powers of the Federal Parliament and 

of the Provincial Legislatures respectively one remark of a 
general character has to be made.

The Dominion Parliament has a general power of making p™™ order 
laws for the peace, order and good government of Canada, in goei mment. 
relation to all matters not assigned exclusively to the 
Province.

It has been called the residuary legatee of legislative power 
because it has all the powers not otherwise disposed of, pro­
vided they relate to matters of Canadian interest and impor­
tance.1

The foregoing summary will, I hope, lie sufficient to in­
dicate the broad lines which divide the Civil law of the Prov­
ince from the Imperial and Federal laws which affect the 
whole of the Dominion of Canada.

1 See Alt. Urn. for Ont. r. Alt. Qen. for Dom. Local Prohibition 
Case (189(1) A. C. 348.



PART II
THE INTERPRETATION OF THE CIVIL CODE.

CHAPTER THREE.

Rules of Interpretation.

The Civil Code of Lower Canada came into force on 1st 
August 186G.

It became operative on that date in virtue of a proclama­
tion of 2Gth May 18GG by Viscount Monck, Governor-General, 
issued under a power given by s. G of 29 Viet. c. 41 ( Prov. 
of Can.).

cldfaéstfon * *lp 20 Viet. c. 43 (Prov. of Can.) now c. 2 of the 
Consolidated Statutes of Lower Canada directed the appoint­
ment of a Commission to codify the laws of Lower Canada 
in civil matters, and to frame two Codes, one to be called the 
Civil Code of Lower Canada and the other the Code of Civil 
Procedure of Lower Canada.

That Act provided as follows (s. G) :—“In framing the 
said Codes the said Commissioners shall embody therein such 
provisions only as they hold to be then actually in force, and 
they shall give the authorities on which they believe them to 
be so; they may suggest such amendments as they think de­
sirable, but shall state such amendments separately and dis­
tinctly, with the reasons on which they are founded.”
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The Commissioners complied with these instructions.
Their reports, of which there were eight referring to the 

Civil Code were laid before Parliament, and were referred to 
a Select Committee.1

Those portions of the text presented by the Commission­
ers which purported to be a codification of the existing law 
were hardly discussed at all by the Committee.

The number of changes made in this part of the work of 
the Commissioners was very small.

Speaking broadly, the Select Committee considered only Seim 
the amendments proposed by the Commissioners and print-Cou,mltlee- 
eJ separately as directed by the Act.2

dlie Committee reported on the 13th March 1865.
By the Act of the Province of Canada, 29 Viet. e. 41, the 

part of the Code giving the old law was approved of, but it 
was declared that “ the marginal notes and the references to 
existing laws or authorities at flic foot of the several articles 
of the said Code, shall form no part thereof, anil shall be held 
to have been inserted for convenience of reference onlv.”
(s. 1.).

A list of all the amendments suggested by the Commis­
sioners or by the Select Committee was given in a Schedule 
as agreed to by the House, and the Commissioners were di­
rected to ineor|)orotc these amendments with the text, 
“adapting their form and language (when necessary) to those

1 See for liâtes and subjects of reiiorts anil for the members of 
the Select Committee McCord's edition of the Civil Code, preface 
to first edition, p. vil. which is reprinted In the 3rd ed.(Montreal,
1880). Mr. Thomas McCord was one of the two secretaries to the 
Codification Commission, anil his remarks on the history of the 
Commission are of special value. He was afterwards a judge of 
the Superior Court.

The Reports themselves were published In three volumes (Q.te- 
bee, 18115). They are cited In this work ns “Com. Reii. ”

2 M(Cord's Code, lb.



78 TUE SCOPE AND INTERPRETATION OF

Amendments 
in brackets.

of flip said Code, but without changing their effect, inserting 
them in their proper places, and striking out of the said Code 
any part thereof inconsistent with the said amendments.” 
(*• 2.).

After this work had been performed by the Commissioners 
the Code was printed by the Queen's printer in Knglisli and 
French.

The official copy is conclusive as to the text.1 2
In this official publication the Commissioners distinguished 

the amendments which they inserted from the old law. The 
amendments by which a change was made in the law were 
placed between square brackets [ ].*

.Sometimes an amendment forms a whole article as, e. g., 
C. C. 1135, C. C. 1040. Sometimes it is only part of an 
article, e. g., C. C. 911, C. C. 889. C. C. 930 or C. C. 1047.

The instructions given to the Commissioners by the Act 
just cited were, as we have seen, rather indefinite, and it was 
feared that doubts might arise as to whether in inserting the 
amendments and " jr their language the Commissioners, 
in some cases, might not have inadvertently changed the ef­
fect of the amendment and thereby exceeded their powers.

To remove these doubts the Quebec Statute 31 Viet. c. 7 
s. 10 (Supp. Ilcv. Stat. p. 11) provided that the Civil Code 
as printed by the Queen’s printer was in force as law.3

Most subsequent editions of the Civil Code have retained 
the square brackets distinguishing the new law from the old 
ns they nppenred in the official publication of the Code. I 
shall show presently that these marks are of considerable im­
portance as an aid to interpretation.

1 See Dupug v. Cuehing, 1878, ‘22 L. C. J. per Dorlrm C. J. 
at p. 200 ; 5 A. C. 409.

2 See note to p. 2 of the official copy.
3 See McCord’» ell. of Civil Code note to 3rd. «1. at p. vll ; Xaud 

v. Marcotte, 1889, 11. J. (j. 9 Q. II. at p. 124, per Mathieu, ,1.

44
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The Code contains certain rules for its own interpretation, 
and these are, of course, conclusive where they apply.

Article 17 which is in the Preliminary Title, gives an in­
terpretation of certain words uaod in the Code, e. g., “person”, 
"month”, “holiday”, “ pound sterling ”, “bankruptcy”, 
anil “ fortuitous event

Section 9 of the same article says “ The masculine gender 
includes both sexes unless it appears by the context that it is 
only applicable to one of them. ”

It may be added that a fortiori words which commonly in­
clude both sexes, e. g., “ child ” will not be restricted to one 
sex only unless the context shows clearly that this was in­
tended.'1

Section 10 provides “ The singular number extends to more 
than one person, or more than one thing of the same sort, 
whenever the context admits of such extension. ”

These articles are based on similar provisions given in 
“ The Interpretation Act ” which is c. 6 of the Consolidated 
Statutes of Canada.

Some other equally obvious interpretations are there given 
of other tenus which frequently occur in statutes.

They have not been embodied in the Code but are some­
times referred to as guides to the interpretation of expres­
sions used in it.

I do not think it necessary here to enumerate them.
Articles 2(illl and 2615 of the Code contain important 

rules of interpretation of a more general character. These 
will he dealt with when I come to speak of the points which 
they settle.2

I will now attempt to formulate the general rules for the 
interpretation of the Code.

1 See Grace v. Higgin», 1892. K. J. Q. 1 S. C. 32 (Mathieu, ■!.).
2 Infra, |>i>. 80. 95.

Words
interpreted in
(’ode-
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Rule One.
The first and leading rule is that where the Cade is clear 

and unambiguous upon the point at issue it cannot be con­
trolled or explained away by reference to any other source.

The Code, in this case, abrogates all previous law upon the 
point and is absolutely binding upon the Courts.

C. C. 201,1 provides “ The laws in force at the time of the 
coming into force of this Code arc abrogated in all cases:—

In which there is a provision herein having expressly or 
impliedly that effect ;— In which such laws are contrary to 
or inconsistent with any provision herein contained ;— In 
which express provision is herein made upon the particular 
matter to which such laws relate ;— Except always 
that as regards transactions, matters and things anterior 
to the coming into force of this Code, and to which its 
provisions could not apply without having a retroactive 
effect, the provisions of law which without this Code 
would apply to such transactions, matters and things remain 
in force and this Code applies to them only so far as it coin­
cides with such provisions.”

Questions with regard to transactions anterior to the Code 
naturally become rarer as time goes on.

But they still occur.
In a recent case the question was as to the effect of a dona­

tion made in 1832.'
Wo must exclude then matters anterior to the Code which 

are still governed by the old law.1 2
As to all other matters the general rule is that where the 

Code is clear it supplies the governing rule, and must receive 
effect acording to its terms.

1 ilelochc v. Simpson, 1898, 29 Can. S. C. It. 373.
2 lb. Cf. Duboril v. Aubin, 1889, 17 K. L. 414, (Mathieu,

see per thill. In h'ru v. Quebec Harbour Commissioners, 1890, 
It. J. Q. r, Q. R. at ;>. 317.
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('. C. 14(53 is a good illustration of an old law being re-£jdr%,™5,b, 
pealed by implication. By the old French law a widow was implication, 
deprived of her dower if she was guilty of unchastity during 
the first year of her mourning, or even later if her conduct 
was a public scandal.1

This rule was followed in Canada before the Code.2
C. C. 1463 is as follows :— “ The wife may be deprived of 

her dower by reason of adultery or of desertion.
in either ease an action must have been instituted by the 

husband, and a subsequent reconciliation must not have taken 
place ; the heirs in such case can only continue the action 
commenced, if it have not been abandoned. ”

c. c. 1463 is silent as to the unchastity of the widow. It 
speaks only of the wife and leaves to the husband alone the 
right to choose whether he will sue to have the forfeiture de­
clared.

The codifiers in their remarks do not indicate any inten­
tion to change the old law.2

But they would appear to have done so though, perhaps, 
inadvertently.

For provisions of i penal character must be strict y con­
strued.

C. C. 1463 st only two grounds of forfeiture both ap­
plicable to a wile.

Its terms cannot be extended to include a widow.
Under the old law she was liable to the same forfeiture but 

the old law has boon abrogated by implication.4
Buie Two.
II'here the Code professes to declare the old law, and the Codifia*'

statement of
...........- old law.

1 Pothirr, Douaire n. 258. Renuanon, Douaire, ch. 12, n. 20.
2 J. v. lê. 1857, 7 L. C. It. 391 (Dniccn, C. ,/., McralUh &

Morin, ./«/.).
3 Com. Itop. v. 2, p. 249.
4 See Mignnuit, Droit Civil Canadien, v. 0, p. 454.

U
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article is unambiguous there is a strong presumption that it 
is a correct statement of the old law.

Even as to matters before the Code, the Code is the pri­
mary authority when it merely professes to declare the old 
law.1 2

Where the words to he interpreted were not put by the 
codifiers between brackets they are to he taken as declaratory 
of the old law.

As matter of law it is permissible to attempt to show that 
the codifiers fell into error as to what the old law was.3 For 
the Code has no statutory authority as to matters anterior to 
its passing. It possesses merely the weight of a state­
ment made by eminent lawyers after consideration of the 
sources. The Court is hound to examine the sources them­
selves.

In a recent ease the question arose whether a substitution of 
moveable property might he created under the law before the 
Code.

C. C. 931 runs “ Moveable property as well as immoveables 
may he the subject of substitutions. ”

This is not placed between brackets and the codifiers, there­
fore, intended the article to be declaratory of the old law.

In spite of this II. T. Taschereau, J., held that the French 
ordinance of 1(129 was in force in this Province This ordi­
nance absolutely prohibited substitutions of moveables.

It was modified in France by the Ordonnance sur les sub­
stitutions of 1747. But the learned judge held that this sub­
sequent ordinance had never come into force in Canada for 
want of registration by the Superior Council of Quebec.

1 Herse v. Dii/uur, 18P2, !.. It. 4 P. C. at p. 4SI; .Vcloche v. 
Simpson, 189!», 29 Can. 8. C. It. 875.

2 Sep, however, por Taschereau J. lu Ur loche v. Simpson, 29
Can. S. C. It. at p. 380.
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The Court of Appeals, however, rejected this considérant 
of the judgment of Taschereau, J., and held, that in this 
case, the Code must he accepted as a correct statement of the 
old law.

Hall, J., said “ The provisions of our Code (C. C. 838 and 
931) are, in my opinion, clear and unequivocal in their ap­
plication to the matter under consideration, and that being 
so, any attempt to go hack of their promulgation, and to 
establish an error or misconcc , or even omission, on the 
part of the codifiers, as the basis of a judgment at variance 
with the accepted text of the Code, I consider unwarranted, 
unnecessary, and dangerous in the extreme.”1

Hut, with great rcs|>eet, this seems to he somewhat too 
strongly stated. Such a construction is to give the Code a 
retroactive effect, contrary to C. C. 2(>13. in that case the 
Code was not taken as conclusive. The sources of the old 
law w re carefully considered as well.

Rule Throe.
It is permissible to show that the words, although not in Hrwketi. 

brackets are new law, and conversely, that words in brackets 
are old law. • ,

Cases occur in which the codifiers altered the old law with­
out intending to do so.

In such cases if the language of the Code is clear effect 
must be given to it.

The Court cannot interpret the words in an unnatural 
sense, or modify them in order to make them yield a correct 
exposition of the old law.

In other words it is not permissible to argue that because 
certain words are not in brackets they must declare the old 
law, and that as they declare the old law they cannot be in-

1 Stewart & Maisons Hank v. Simpson, 1801, It. .1. Q. 4 (J, B. at 
p. SO. See the appeal. In which the Judgment of the C. A. was af­
firmed (1806) A. C. 270. though the itoint under discussion here 
was not argued.

7
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terpretell in their natural sense, because that would give a 
result inconsistent with the old law.1 2

The converse case is much commoner.
Articles which are placed between brackets as being new 

law .are new law only in part.
The corrections of language which the Commissioners were 

authorized to make by 21) Viet. c. 41 s. 2 ( l'rov. of Can.) are 
pul in brackets.’

As illustrating the statement that it is permissible to show 
thill words between brackets are uot entirely new law the fol­
lowing case may lie cited.

A man bought a piece of land without knowing that il was 
burdened with a servitude under which a neighbour could 
sink a well, and convey water by a pipe to his house. At the 
time of the sale the ground was covered with snow, an I the 
pig*1 was invisible. The buyer saw the well hut thought that 
il belonged to the seller. The servitude was therefore unap­
pa rent. On discovering its existence the buyer brought an 
action against the seller for diminution of the price and for 
damages. It was argued that C. C. 1519 which is all between 
brackets was entirely new law. and that it gave the buyer the 
right In claim indemnity only in a case where the iinapparent 
servitude was “of such importance that it may he presumed 
the buyer would not have bought, if lie had been informed of 
it. Rut Chiton, ,T„ held that C. C. 1519 was all old law 
except the last clause which says that the buyer may bring 
his action as soon as lie is informed of the existence of a ser­
vitude. By the old law he could not do so until he was 
troubled in his possession.*

1 Skv Truut mnl I,mm Co. of Camilla v. fhullhin'. (11104) A. I", 
at p. lui ; (I*. C.) : Vf. lmblirti v. Aubin, 188», 17 It. L 414, win re 
Ualliiru, ./.. heal thaï 0. V. 1.T12 cou ta I mol new law tliouali not 
within hriii-kets.

2 See A null v. If linotte, 189», It. J. Q. 9 Q. It. at p. 1811.
,T lb,tliiir. Vente a. 28».
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('ilium, J., Iii'lil that except for this amendment 151!) 
stated the old law, and was never intended to abolish the 
right whieh a buyer had always enjoyed of bringing the actio 
quanti mi nor in when the defect in the thing bought was not 
so serious as to create a presumption that tile buyer would 
not have bought if he had known of it.

And this judgment was aflirmed by the Court of Iteview.1 2 3 
liule Four.
Conditions anil qualifications arc not to he imported into "L1" '” 

the Code by reference to other sources.
It is not enough to argue that the article of the Code is not 

given us a new law, and that seeing that the Commissioners 
professed to be declaring the old law wo must inquire from 
other sources what the old law was.1

In a leading case Lord Watson delivering the judgment of 
the Judicial Committee adopted the language used by Lord 
Herschell in liante of tiny la ml v. Vayliano Brothers.*

Lord Herschell was there speaking of the Hills of Exchange 
Act which is a kind of Code inasmuch ns it summarizes and 
reduces to order the previous law on the subject, and l»rd 
Watson said that Lord llerschcll's statement was equally ap­
plicable to our Civil Code.

“ The pur|Kise of such a statute surely was that on anv 
points specifically dealt with by it the law should be ascer­
tained by interpreting the language used instead of, as be­
fore, by roaming over a vast number of authorities. ”

And Lord Watson went on to say “ Their Lordships do not 
doubt that, as the noble and learned Ixml in the same case

1 Mel v. Belanger, 1S02, H. J. Q. g 8. V. *11. Of. Qiiillamnt. 
Vente 2nd. ed. v. 1 ». 411$; Dali. Rep. vo. Vente, ». 1085; Rennes, <i 
Jnnv. 18113, 1>. P. 04, 2, 148 note.

2 See i>er Taschereau, In Canadian Pacific Hallway Co. v. 
Robinson, 1801, 10 Cnn. 8. C. R. at p. 323.

3 (1801), A. C. at p. 145.
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Lord
Cumpbell'e
Act

indicates, resort must be had to the pre-existing law in all in­
stances where the Code contains provisions of doubtful im­
port, or uses language which had previously acquired a tech­
nical meaning. But an appeal to earlier law and decisions 
for the purpose of interpreting a statutory Code can only be 
justified upon some such special ground.

Lord I lerschell puts the rule in another passage in this 
way :—“ I think the proper course is in the first instance to 
examine flic language of flic statute and to ask what is its 
natural meaning, uninfluenced by any considerations derived 
from the previous state of the law, and not to start with in­
quiring how the law previously stood, and then, assuming that 
it was probably intended to leave it unaltered, to see if the 
words of the enactment will bear an interpretation in con­
formity with this view. ”*

In the former of these eases the article under interpreta­
tion was C. C. 1056. That article, in cases where death has 
been caused by the fault of another, and the victim dies 
without having obtained indemnity or satisfaction, gives a 
right to his consort and his ascendant and descendant rela­
tions. but only within a year after his death, to recover all 
damages occasioned by such death.

The history of its introduction into the Code is curiously 
obscure. It does not occur in the draft Code or in the amend­
ments passed by the Legislature.'1 2 3

It is undoubtedly based upon c. 78 of the Consolidated 
Statutes of Canada 1859, which codified the provisions of the 
Act 10 and 11 Viet. c. 6 (Prov. of Can.). This statute was 
itself modelled on Iiord Campbell's Act.

It would appear that the codifiers inserted the article at

1 ItoUinnnn v. Canadian Pacific Hallway, 0802), A. C. at p. 487.
2 lianfc at England v. Vngllano Urnlhcrs, (1891), A. C. at p. 144.
3 Com. Hep. v. 1, p. 61.
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their linal revision under the powers given to them by 2!) 
Viet. c. 41, s. 4.

In doing so the Commissioners probably exceeded their 
powers but their action was ratified by tile Legislature in the 
Act of Quebec, 31 Viet. c. 8, s. 10 which provides that the 
Code as printed shall have the force of law.

In the appendix B. to the lievised Statutes of Quebec 1888, 
c. 78 of the Consolidated Statutes of Canada is stated to have 
been superseded by the Civil Code. (p. xx.).*

The question to be decided in Robinson's rase was whether 
a widow hud a right to sue for damages for the death of her 
husband, although the husband’s own right to sue had been 
extinguished by prescription. The Supreme Court had de­
cided this question in the negative.

In reaching this conclusion they construed the article in 
the light of Lord Campbell’s Act from which it was derived, 
though in a very indirect manner, and of the English cases 
interpreting that Act.

But this judgment was reversed by the Privy Council which 
held that the right of action of the relatives was quite dis­
tinct from that of the victim, and that the period of prescrip­
tion of the widow’s right began to run only from the date of 
the husband's death. They repudiated the view that the 
language of the Code was ambiguous, and held that its plain 
and intelligible language could not be interpreted in an un­
natural sense because English judges interpreting a different 
statute had come to another conclusion.1 2

The same principle was applied in a more recent case.
A certain stock in trade was insured against fire. After 

the occurrence of a fire the owner of the stock assigned to a 
bank his claim against the insurance company.

1 See if ignault, Droit Civil Canadien, v. 5, p. 339.
2 This case was followed In Miller v. Q. T. R. Co., [1906] A. C. 

187.
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‘"Slgnlficaliue"'

The bank gave notice to the insurance company of the as­
signment together with n copy of the assignment itself as re­
quired by C. C. 1571.

On being sued, the insurance company pleaded that there 
bad been no sufficient signification to them of the assign­
ment.

This was supported by references to the practice under the 
Custom of Paris and the actual French law (C. X. 1 .

The Court of Appeal by a majority upheld this contention 
holding that “signification” was a technical term and had 
always been interpreted in the French law to mean significa­
tion by a notary.

The Privy Council reversed this judgment.1
],ord Macnaghten said “ It appears to their Lordships that 

the question must depend simply upon the provisions of the 
Civil Code, without introducing or importing any require­
ments which, though necessary under the Custom of Paris or 
under modern French law, are not found in the Code ns it 
stands.” “There is nothing in the Civil Code to show that 
the intervention of a notary is required. It is certainly not 
prescribed in terms, nor is there in their Lordships’ opinion 
any room for implication in this matter.”2

The following case is another illustration.
C. C. 102.1 (C. X. 2102), dealing with the privilege of a 

lessor, says that he “ may seize the things that arc subject to 
it. upon the premises, or within eight days after they are 
taken away. If the things consist of merchandise they can 
lie seized only while they continue to la- the property of the 
lessee. ”

1 Hank of Toronto v. St. Lavorrucr F ira Insiiraiicr Co. ( 19 131, 
A. C. 00. •

2 lb. at p. till.
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In a recent rase, a stuck liud been damaged by fire. The 
lessee sold it in bine.

The lessor executed a seizure in recaption of bis stock in 
the |K)ssession of a purchaser in good faith.

It was held by the Court of ltevicw that the seizure must 
be quashed.

The Court held that C. C. 1(12.1 did not require that the 
“ merchandise " should be sold in detail.

And a sale eu bloc of a damaged stock was an ordinary and 
usual transaction.

It was sought to interpret the article bv C. X. 2102 and 
the commentators on that article.

But the Court was of opinion that the language of C. C. 
1(123 was too plain.1 2

Tail \. C. .1.. cited as applicable the following dictum 
“The works of learned French authors, whether written be­
fore or after the promulgation of the Code Napoléon, are 
useful only in so far as they explain what may lie ambiguous 
or doubtful in the Canadian Code : they cannot control its 
plain letter or ils express provisions."’*

Perhaps the tendency of our Courts, and even more that of 
the Judicial Committee, has been to press rather far the 
doctrine that the Code must be construed literally and with­
out reference to the past.

In France, at anv rate, there is a decided reaction against 
extreme literality of interpretation.

At one time the inclination of the French courts was to 
treat the Code as a statute sufficient in itself, and not need­
ing to be interpreted in the light of the past.

1 l.imiet V. Vino, 1889, R. .1. Q. 18, 8. V. 201.
2 Per Sir Janies I'nlrille. In giving the opinion of the Privy 

Council la Tiers1’ v. Dafaur, 1872, !.. R. I P. (’. at p. 4SI), Cf„ In 
France, llauiiry Laeontinerle et llouques-Fourcoilc, Personnes, 2ml, 
<sl„ v. 1 n. 258: Auhry et /(««, 5th. oil. V. 1 s. 41 p. 197.

Reaction in 
France a unmet 
over - lit rul 
construction.
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In some cases, by reading certain articles together, conclu­
sions were reached which would have greatly surprised the 
codifiers.

The revival of historical studies in France, and the num­
ber of admirable works which have appeared upon the history 
of the French law have helped to bring about a different 
tendency.'

The Courts are now disinclined to bold that the codifiers 
made any change in the old lqw, where the conlemporury 
documents show no evidence of an intention to innovate.

They am more disposed Ilian formerly to construe the text 
of the Code in the light of the old law which it summarizes.

Thus Bugnet the editor of Pothier, was able to say “./e tie 
commis pas le droit civil; je n’enseigne que le Code Napo­
léon."

Whereas one of the very best of modern writers on the 
French law, M. Marcel Planiol, states somewhat as follows 
the rule of interpretation in eases where the Code has a pro­
vision on the point but its sense is doubtful.

We must first consult the travaux préparatoires, i. e., the re­
ports of the codifiers, the discussions in the chambers, etc., 
in such compilations as Ixteré.

In our law the Heports of the Commissioners is the cor­
responding work.

But. M. Planiol says, very often no clear guidance can be 
found in the travaux préparatoires.

His second rule is the one which I wish to emphasize.
“In the second place we must look to see if the legislator 

had or had not the intention to change the existing law.
Did he wish to make a reform ? If so wetiiall throw light 

on his intention by determining the circumstances which

1 For a useful bibliography of historical works on the French 
low, see Aubry et Hau, Sth «1. v. 1 «. 42, p. 198.
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called for this reform, and the object which the authors of 
the new law had in view.”

“ On the other hand if there was no reform, we must go 
back to the law anterior to the Code, for the presumption 
is that the old rules have been retained by implication.

This is what is called l’autorité tie la tradition.
The old law is only in so far modified as we find in the 

law in force a new principle in contradiction with it.”1
1 have paraphrased rather than translated this passage in 

order to bring out its force more clearly.
1 shall give one or two examples from the modern French 

law to illustrate the statement that a change of tendency is 
there perceptible.

Where the history of the codification is attested by full re­
ports by the Commissioners, as is the ease with our Civil 
Code, and where there is no evidence to be found of an inten­
tion to alter the old law, there certainly appears to be a rea­
sonable presumption that the old law is maintained, unless 
the text of the Code is too clearly contrary.

Moreover, if this is a reasonable presumption in constru­
ing the Code Napoléon, it is still stronger when applied to 
the Civil Code of Lower Canada.

At the time when the Code Napoléon was prepared revolu­
tion was in the air. and the law like all the institutions of 
the country was subjected to a complete recasting. The va­
rious coutumes had to lie harmonised, and a law framed which 
should apply to the whole of France, including the pays de 
droit écrit.

It is no wonder that some of the earlier writers were in­
clined to take the view that the French codifiers had made a 
tabula rasa, and that thereafter it was useless to inquire into 
the law of the ancien régime.

1 Planiol, M., Traité E émeiitalrv da D*olt civil, 3rd. ed. r. 1 
n. 218.

If no
indication to 
change old law 
rrefiuiniition i» 
tluti it was 
maintained.
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But, us we have seen this view has been abandoned, and 
the best writers now teach that the presumption is in favour 
of the old law.

In Canada the circumstances were very different. There 
were no conflicting systems of law to be reconciled, and the 
object of codification was rather to consolidate the existing
law in a convenient form than to effect serious changes in 
its substance.

It is indeed a general rule of interpretation that an act 
does not by implication repeal the previous law unless tbe 
meaning of the statute is clear and precise.1

No doubt where the Code is absolutely unambiguous the 
Court is hound to give effect to it.

But when tli 'ie is any ronn for doubt, and no indication 
can 1h- found in the report of th • Commission ts of an inten­
tion to change the old law, there would appear to be a fair 
presumption that the intention was to retain the old law.* 

nuT-renss And, with the most profound respect for I/nil Watson, 
CoS**nd l'ù'iu 1 may be permitted to suggest that there are important dif- 
Àct.1 1,1,1 ' ferences between a statute such as the Bills of Exchange 

. Act and a Code such ns our Civil Code.
The Bills of Exchange Act is a codification of a small 

branch of the law. It is worked out in great detail, and is 
meant to settle a number of small points about which doubts 
existed owing to the difficulty of reconciling judicial deci­
sions.

The Civil Code is a very brief summary of the whole of
llii' civil law. It is derived from a great ..... . of sources,
and attempts to condense into a small volume the substance 
of many large liooks.

1 Son iHir C<mault, ./. C., In Thivicriir v. Ci hi Mars, 1897, II. •!. 
Q. 13, S. C. at p. 402.

2 Sen* Infra. Ilulo 8 p. 103.
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It is saturated with history, and in many parts is so ex­
tremely condensed, and expressed in such an abstract form, 
as to be hardly intelligible to anyone unfamiliar with the 
sources from which it is drawn.

And, in some cases, words, which at the first glance might 
seem to be clear, may be shewn to be equally susceptible of 
another meaning which is as consonant with the old law as 
the former meaning is contradictory of it.

A good illustration of the reaction in France from a uar- ti'uonoion
° . . i>f reurt imi in

rowly literal const ruction of the Code may be found in the Frame, 
interpretation of tic articles dealing with an heir's liability 
to pay legacies in lull, even when lie lias to pay them out of 
his own pocket.

The question is whether a legacy is covered by the words 
“dettes it charge* the la succession" (C. X. 870) which our 
Code renders “debts and liabilities” (C. C. 735.).1 2

If an heir accepts without benefit of inventory, and it 
turns out that the estate is insufficient to pay the legacies is 
the heir personally liable to the legatees?

In other words is a legacy among the “charges or 
” liabilities ” for which be lias assumed responsibility?

The affirmative view was formerly adopted in France by 
an overwhelming body of authorities and many of the best 
writers are still of this opinion.1

But in a recent case the Court of Orleans lias broken away 
from this view which was based entirely upon the literal in-

1 C. X. S02 and 724.
2 Dcnialinnbe, Successions v. 2, n. 522: Laurent, v. 14 n. 108; 

Aubry et lean, 4tli ed. v. 0 s. 017. |>. 442. 441 .ret s. Oil p. 3H1 ; 
nauilrit-Lacantlneiir et Wahl, Successions. 2ml. ed v. 1. n. 158. 
Contra. Buynet sur Pothier, v. 8, p. 210; Déniante, v. .T. n. 21 Ids; 
Planiol, Tr. Klein. 3rd. ni. v. 3 n. 27111, and other authorities cited 
by .1/. Wahl, 1. e. and by .1/. I'lurer in note to I>. P. 1)1, 2, 313.
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turprotation of the word "charges" and has reverted to tlic 
old law on the subject.1 2 3

The argument which prevailed was that to interpret 
"charges" literally led to a result entirely contrary to that 
which was supported by the historical sources of the law, 
and that there was no reason to believe that the codifiers in­
tended to make any change.

In the Homan law the heir was liable for legacies only 
inlra circs succcssionis.*

The old French law was the same.*
And the reports of the codiliers and the other documents 

classed among the travaux préparatoires contained in the 
compilation of Locré or Fenet a fiord no evidence of intention 
to alter the old law.

The distinction drawn between debts and legacies is most 
intelligible.

The heir who accepts without benefit of inventory is liable 
tor the debts and that even ultra circs succcssionis.

For the de cujus was bound to pay his debts, and the heir 
continues his personality.

But the de cujus was not bound to leave a legacy to any 
one.

And if he did leave a legacy he could dispose only of what 
belonged to him. Memo libcralis cs.c débet ex aliéna.

The point came up Inter before the Court of Cassation.
But that Court found a way of disposing of the ease with­

out settling the general question of law.

1 Orleans. I t mal 1S01. D. P. 01. 2, 313.
2 Inst. 2, 24, 1 ; Code it 21, 12; Dig. 30, I, 122. 2; see ilaynt. 

Cours de Droit Rom. 5th ed. v. 3, s. 410, note 26 and s. 423, note 
10.

3 Path 1er. Successions, eh. 5 art. 3. s. 1 ; De Ferrières, Commues 
de Paris sur 1 'art. 344, and authorities In notes to D. P. 01, 2, 313 
and D. P. 04, 1, 545.
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The legatees in the ease presented had commingled the 
funds of the succession with their own funds.

'the Court held that, in these circumstances, they were 
estopped from pleading (pas recevables à soutenir), that they 
were liable only intra vires successionis.1

For the present pur|>oac this illustration is equally appli­
cable although in our law it is pretty clear that the opposite 
result must he reached.

The language of our articles which ileal with this matter 
differs from that of the Code Napoléon.

If we compare C. C. 735 and C. C. 885 it is hardly doubt­
ful that under our law the heir is liable even ultra vires sue-
cession is.'2

ltulc Five.
The English and the French versions of the Code are of 

equal authority, and the one may be used to interpret the 
other.

C. C. 2(i15 says “ If in any article of this Code founded on 
the laws existing at the time of its promulgation, there he a 
difference between the English and French texts,Shat version 
shall prevail whiçh is most consistent with the provisions of 
the existing laws on which the article is founded ; and if 
there he any such difference in an article changing the exist­
ing laws that version shall prevail which is most consistent 
with the intention of the article, and the ordinary rules of 
legal interpretation shall apply in determining such inten­
tion. ”

The Code like any other Quebec Statute was published in 
both the official languages.

In comparing the two versions it is sometimes useful to 
know which was at first the original and which the transla­
tion.

1 Cass. 2!) mat 1804. D. P. 01, 1, M5. and note by .1/. Planiol.
2 See Mignault, v. 4, p. 380.
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Mr. .1 listin' McCord tells us that the Third Book was 
dratted in English, with the exception of the titles Of Suc- 
eessions, Of (lifts iiilt r virus and hy Will, Of Marriage Cove­
nants. of Suretyship, Of Privileges and Hypothecs, Of lieg- 
istration, and Of Prescription.1

That is, the title Of Obligations, and the titles oil all the 
separate Contracts except suretyship, were drafted in Knglish. 
So was the whole of the Fourth Book which treats of Com­
mercial Law.1

It is interesting to know something of the modus o/ienno/i 
of the Commission.

Each of the three Commissioners drafted a portion of the 
Cod.?.

Copies of the draft were furnished to the others, and, after 
examination by them individually, were brought before meet­
ings of the Commission rs at which the two s Cretan s were 
present. Each article was separately discussed.

If the draft was in English it was then translat’d into 
French by the French-speaking secretary; if the draft was 
in French tit was translated into English hy the English- 
speaking secretary.

The translation was carefully examined by the Commis­
sioner who hail prepared the draft, and was afterwards read 
article by article at the meetings.

Mr. Met'ord tells us that the Commissioners sometimes 
found it difficult to discover English terms by which to 
rend t tli ■ legal expressions of the old French law. and that 
in many eases they made use of the terms of the Scotch law 
for this purpose.*

C. C. 2(110 gives no special rule of interpretation where the 
two texts do not agree', and the article is one which changes

1 Preface to 1st. oil. of iM'iinl'i Civil Code, p. lx.
g Hi.
.1 lii.
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ilic law. For to say that the intention is to prevail is merely 
to state the ordinary rule of interpretation.

ll appears that the text is to be preferred which is ilea rest ïtlîhîi «Jami' 
to the old law.1 2 io.»ui»«.

Hainsay, .1. pointed out that it would not be a safe rule to 
lay down tliat the French text was always to be favoured when 
it purported to express what came from the French law, or 
conversely the Knglisli text when it gave a rule taken from 
the Knglisli law.

But. undoubtedly, when a word is used which bears a teeh- lliniuin 
nival meaning in one of the two languages it ought to be un­
derstood in the -ense of that language.

Thus in C. C. 2374 the English text speaks of the “ mort­
gage and hypothecation ” of ships made according to the 
Merchant Shipping Act.

The French text uses the word lujiiutlièqiie only as corres- "Mortgage." 
ponding to the expression “ mortgage and hypothecation.’’

Ramsay, J., said “ If there be any difference can it be 
(Indited that the English version would prevail?"3

In another case the question was as to the interpretation 
of C. C. 1994 no. 10.

Under this article a privilege is given in respect of “the 
claims of the Crown against persons accountable for its 
monies. ”

On the liquidation of the Exchange Bank, the minister of 
Finance of Canada, as representing the Crown, claimed a 
preference over other creditors for a sum of 237,000 dollars,

1 Harrington v. Corne, 1882, 20 I,. <’. J. at p. 108, (see 0 Can. 
S. ('. It. 112) ; per Itanmag,./.; .Vomi v. Hareottc, 1NO0, It. .1. (j. 9 
U II. 123.

2 Harrington v. Corse, at sup. ill p. 100. Cf. Exchange llank of
Canada v. The Quern, 18X0, 11 A. (\ at p. 107.

7
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“Comptable.-*.”

Inconiktoncy 
between two 
version*
Delay iriven 
to debtor-

being money belonging to the Dominion which lm<l been 
deposited with the hunk.

The |H)int was whether the claim was privileged under ('. C. 
lh t and art. till of the old Code of Civil Procedure, an article 
which is now repealed.

The French version of no. 10 of C. C. 1991 is “ La Cou­
ronne pour créance» contre ses comptables. "

It was held by the Privy Council that “comptables” was 
a technical term of the French law. It meant a person liable 
to account.

The King’s “ comptables ” were the officials who received 
and were accountable for the King’s revenues.

If such a person became insolvent the King was a privi­
leged creditor.

Put a hank in which public money was deposited was not a 
“ comptable ” not being a servant of the Crown. It was 
merely an ordinary contract-debtor.

Accordingly they held that in this case the Crown bad no 
preference, but must rank with the ordinary creditors.1

In one instance at least a clear inconsistency has been 
shewn to exist between the two versions.

C. C. 19C1 in the English version says “the surety who 
lms become bound with the consent of the debtor is not dis­
charged by the delay given to such debtor by the creditor. ”

The French version leaves out the qualification that the 
surety must be one bound with the consent of the debtor 
though it employs it in a second clause of the same article.

It has been held in two cases by the Court of Appeals that 
the English version is the correct one.

The report of the Commissioners on the article sufficiently 
shews the intention of the codifiers.2

1 F.srhanuc Hank of Canada v. The Queen, 188(1, 11 A. C. 157;
11. L. I!. 1 n. a 821 ; » I,. .1. 117.

2 Friedman v. CalihrcU, 1804, It. .1. (}. It Q. B. 200. Cf. S aint v. 
Marcotte, 1800. It. J. Q. !) Q. B. 123.
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The surety wlm is bound without the consent of the debtor, 
c. g., a guarantee company, does not need to suiter an exten­
sion of the time over which the guarantee extends.

Between such a surely and the debtor there is no lien de 
droit, and, therefore, the surety cannot protect himself.

But a surety bound with the consent of the debtor has a re­
course against him, and (!. ('. 19151 says that if the creditor 
grants a delay to the debtor the surety may protect himself by 
suing the debtor in order to compel him to pay.

Again 2202 no. I says, in the French version, thatMviiee» for. * t hotel -charge».
actions prescribe in one year “pour dépenses d'hôtellerie et 
de pension. "

It was held by Mathieu, .7., that this applied to a claim for 
board and lodging whether made by a person whose business 
it was to keep an hotel or boarding-house or by a private per­
son. But the Court of Appeals held that the English version 
“ hotel or boarding-house charges ” shewed that the article re­
ferred only to claims by those engaged in this business, and 
that this interpretation was also to be preferred in dubio, as 
being more in accordance with the obi law.1 2 * *

And again in interpreting C. C. 2202 no. 2, the natural - iio.liiyH 
meaning of “ injures cor/unclles ” 1ms been extended by read- "IJuriL* 
ing it in the light of the English version “bodily injuries."8

The same rule that the English version may bo used as a 
guide to the interpretation of the French version or vire versa 
applies not only to the Code but to anv Statute published, as 
are the Statutes of the Dominion and of the Province of 
Quebec, in both languages equally official.

And some light may be gained from cases in which the 
principle has been applied to other Statutes.

1 .Valid v. Mnrcolte, ut sup.
2 Canadian Paeifle Ku Co. v. Robinson, 1801, 1!) Can. C. R. at

p. 224; see Orif/lth v. Harwood, 18»!), R. ,T. Q. » Q. It. at p. SOU.
|n-r haroste, C. J.
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Thus when the provision is one which upon general rules 
of interpretation is subject to a narrow construction such as 
a clause creating a penalty, or imposing taxation, and the 
terms used in the one language are narrower than those used 
in the other, the narrower words will he taken to represent 
the intention of the legislature.

K. g„ the Act of Quebec of 1802, 55 and fit! Viet. c. 17 s. 
1. K.S.Q. art 1 l'.tld. no. 5 reads in the French version “.Xu I 
transport des biens d'une succession n’est valide et ne consti­
tue un titre, si les droits jiaijnbles, en vertu de cette loi, n'ont 
pas été payes,"

The Knglish version is " No transfer of the properties of 
any estate or succession shall he valid, nor shall any title res/ 
in any person, if the taxes le under this section have not 
been paid.’’

The question a wise whether an heir who had not paid the 
duties could sue for his share of a debt due to the deceased.

It was maintained that under the above section no title 
vested in him till the succession duties had been paid, a con­
tention that would have been very strong if the Knglish ver­
sion had stood alone.

Hut the French version says "nul transport ne constitue un 
titre."

The word "transport" corresponds to "transfer" in Knglish.
Both mean a cession of projicrty by contract.
They do not apply to the devolution of property by death, 

to which the word “transmission” is appropriate in both 
languages. (See 1J.S.Q. ll'.tlh.).

And if the matter were doubtful, the French version, as 
ling the lighter burden would prevail.

Accordingly, it was held by the Court of Review that the 
old rule le mort saisit le vif still applied, and that the heir 
obtained legal seizin at the death of his ancestor, though, un-

5

52
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til the duties were paid he was an owner without the ordi­
nary power of an owner to alienate.1 2

An expression absolutely meaningless in one language lias 
been given a satisfactory sense by reading it in the light of 
the other version.

Thus in a ease on the interpretation of a Provincial Statute • sueerior 
the expression “superior judge” in the Knglish version was "ll<' 
interpreted by llie help of the French version as meaning 
“ jmj ■ tic hi ('mir Sn/n ri'< lier."'1

îîtile Six.
W lmi llir I'oilc m uiiiliujiioHH or uncertain il iniiet lie inter- 

]irctcil.
Utile Seven.
For such interpretation the best ijitiile irill be llie Code 

ilttelf.
By comparing other articles of the Code with the one of tiiietmioii» 

which the meaning is disputed the true sense of the doubtful 
article may lie demonstrated.

For example in a recent case the question was whether pIMcriFli„n (,r 
the right of action against an architect for the defective con- î?îhitecï!,*l",t 
st met ion of a building had been lost by prescription.

('. C. 1088 (('. X. Kill) says “If a building perish in 
whole or in part within ten years, from a defect in construc­
tion, or even from the unfavourable nature of the ground the 
architect superintending the work, and the builder are jointly 
and severally liable for the loss. ”

C. ('. 2259 (C. X. 2210) says “ After ten years, architects 
and contractors are discharged from the warranty of the 
work they have done or directed. ”

Heading these two articles together, is the meaning that

1 ThMerge v. Cinq-Mart, 181)7, R. J. Q. 13 8. C. 808.
2 Bellingham v. Abbott, IK'S, 2 !.. V. J. 13. (Klectlon Cases at 

end).
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after ten years the architect is completely liberated ? Or docs 
C. C. 22.‘>U refer only to warranty in other eases?

The Court of Appeals held that the generality of C. C. 22511 
must he cut down by C. C. 1088.

That article lays down the principle that the architect shall 
be liable for damages due to a defect in construction which 
shews itself within ten years.

It fixes no period of prescription for the action laid upon 
this ground. Consequently the general rule applies that 
such an action prescribes only in thirty years from the discov­
ery of the defect.'

The following case is another example, 
of1 pre.cri'jaicn * ■ *'• 1235 no. 1 excludes proof by testimony in commercial
virant matters where the value exceeds fifty dollars “upon any 

promise or acknowledgment whereby a debt is taken out of 
the o]K‘ration of the law respecting the limitation of actions. ”

Defendant, sued upon a Bill of Exchange, pleaded prescrip­
tion.

1‘laintilT rejoined that the prescription had been interrupted 
by part payment.

lie desired to prove this by parole.
Was this proof excluded by ('. ('. 1235?
Longelier, .1., held that the evidence was admissible.
lie held that ('. V. 1235 did not apply to a Itill. The gen­

erality of this article was cut down by ('. C. 2310 which pro- 
. vides “ In all matters relating to Bills of Exchange not pro­

vided for in this Code or in the Federal laws recourse must he 
had to the laws of England in force'on May 30th, 1810," and 
by the following article.

Under the English law a partial payment pleaded ns an in-

1 Archambault v. Leu Cun': el Margulllicrs de hi paroisnc dfl 
St-Charlei de Laeltenaie, 1002, It. J. y. 12 K. B. 340.
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terruption of prescription may be proved by parole, ft was 
held tliat our law was the same.1

Buie Bight.
If by collating the articles of the Code the interpretation 

of the article under discussion is still uncertain the most re­
liable guide will be the reports of the Commissioners.

It is not competent under our system to refer to the parlia- Jjjujjjjjj 
mentary history of a bill. r'fmiii t*

'J he reports of speeches made in Parliament are not evi­
dence as to the intention of the language of the Act.

Apart from the suspicion of political bias which attaches 
to all parliamentary utterances, it can never be safe to assume 
that the meaning attributed by an individual member to a 
clause in a bill is that which was ultimately adopted by the 
Legislature.

It is with us an established rule that the reports of debates 
in Parliament cannot be referred to.

This was recently affirmed in the Supreme Court by Tas­
chereau, C. J.'-

Tliat was a criminal case, but the rule was not said to bo 
limited to criminal statutes.

In questions of interpretation of statutes the English au­
thorities, and the text-books of Dwnrris, Maxwell and others 
are mainly relied upon, though French works are also cited.’

Anil in England the rule is settled that parliamentary 
speeches cannot be referred to.4

1 Boulet v. Metayer. 1902. R. J. Q. 23 S. C. 289.
2 Qossclin v. The King, 1903, 33 Call. S. C. It. at p. 204.
3 See e. g„ <\r parte Page, 1881. 4 L. N. 140, (Rainville, J.), 

and Infra, p. 131.
4 See Maxwell, Interpretation of Statutes, 3rd. ed. p. 38 ;S. E,

Rail ica g Co. v. Railway Commissioners of Hastings. 30 L. J. Q. B.
203, anil other English authorities cited by Taschereau, C. J. ut 
supra. See, also, Smile* v. Belforil, 1877. 1 A. R. (Ont.) at p. 443 
and p. 430; Toronto Itg. Co. v. The Queen, 1894, 4 Ex. It. (Can.) 
at p. 270.
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Tliu same is lii'M in America.1

In some American cases the rule lias been so far relaxed as 
lo receive in evidence the journals of th house for certain 
|iur|Nises as e. g., to show ill ■ in ode in which embarrassing 
words not in the original net were introduced hv an amend­
ment.3

In France there is no such absolute rule excluding reference 
to the parliamentary discussions of a hill.

Hut all writers admit that the opinions of individual mem­
bers as to the meaning of the law are of very little value.

Hul. owing to differences in the parliamentary procedure, 
the so-called I ni i'll II.r pn /si mini res, a term under which are 
included discussions in the ( 'hamls'i s. reports, explanations of 
the motifs, etc., are probably entitled in France to somewhat 
greater weight from their impartiality, than could possibly at­
tach to speeches made in our Parliament.3

In the case of the Civil Code an especially high value at­
taches to the rejiorts of the Commissioners. They are not 
|hiIitii-al speeches but considered opinions of eminent lawyers, 
in which they explain their intention to leave the law un­
changed or to introduce some modification of it.

If they do not indicate any intention to change the law the 
presumption is ns already stated that the old law remains in 
force.*

1 See Vnited Slates v. Freight Association, IS!Ill, lest IT. S. It. 
gun amt cases cited in Am. amt Mug. Kncycl. of Law. 2nd. ed. v° 
Statutes v. 2d p. 038.

2 Am. and Kng. En 'Vtil. of Law 1. e. See on reference to Codi­
fiers per Taschereau, C. ./., in Gosselin v. The King, 1903, 33 Can. 
S. ('. It. MB.

3 See Dellsle. I,'Interpretation des Tails, v. 2 s. 188; Merlin, 
Questions de Droit, vo. Protêt s. 8: ltauitry-l,acantinrrie et. Hon- 
qucs-Foureaile, Personnes, 2nd. ed. V. 1, no. 2112.

4 Aubry et Rau, fith est. v. 1 s. 41 p. 197 : Rauttry t.aranlinerte. 
Précis. 7th. ed. v. 1 no. 101 Ids; Planiol, Truité Klém. 3rd. ed. v. 
1, no. 219.
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In France after the Code itself, all writers agree that the 
travaux jiri'iiaratuirc* afford the best guide to its interpreta­
tion.

The travaux jiii /uinilniris of the Code Xapolcun are found
in the works i ilcil as Fi llet and I.ocré.1 2

It is on account of this presumption in favour of the old 
law that it is so important lo commence the inquiry with a 
study of the rcporls of (lie ('onnnissioiicrs in order to see if 
they afford any evidence of an intention lo innovate.

Messrs. Aubry and llau give as their first rule of interpre­
tation of the ( uih .\iij>ulrnu the following : " All the disposi­
tions taken whether from the old law or the intermediary 
law- must he explained by reference to the sources from which 
they were draw n.

When the intention of the legislator is doubtful, the pre­
sumption is that lie meant to remain faithful to the anterior 
legislation.

Nevertheless we must lie careful not to go hack to old prin­
ciples which are not reproduced in the Civil Code either ex­
pressly or by implication, and we must not lose sight of the in­
ti uence which the changes introduced by this Code may 
have exerted upon dispositions which it has not expressly 
modified.”*

Similarly, in our law, it is com|ietent and customary toCoaimiHionm’ 
found upon the reports of the Commissioners as a guide to 
the interpretation of the Code.

E. g„ in many cases they declare that their intention is

1 Fend, Recueil complet des travaux préparatoires da Code 
civil, Parts, 1827-1828, 15 vol, in 8o. ; Loire, Législation civile, 
commerciale et criminelle le la France. Recueil des discussions 
et travaux préparatoires de nos codes, :tl vol. 8. Parla 1820-18.1:!,

2 I. e„ the law of the Revolutionary iierlod.
.1 5tli. ed. v. 1, s. 41 p. 107. See Brocher. I,'Interprétation lies 

Lois. p. .15, ( Paris, 18701.
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merely to reproduce the corresponding article of the Code 
Napoléon.

In other vases they explain that they desire to make some 
amendment which French experience has shown to be neces­
sary.

Very frequently, when the Code Napoleon had altered the 
old French law, uur Commissioners say that they prefer the 
old rule to the new one.

They arc on the whole more conservative than the French 
codifiers and especially when the Code Napoléon has broken 
away from Pothier, our Commissioners often decline to fol­
low its lead.

Or, again, the codifiers point to the expediency of making a 
change in some rule which has proved unsatisfactory in our 
own Province.

Ittei-traitons of Declarations of this kind are of the highest value when we 
thcm’by’tho desire to discover the intention of the I legislature, and when 

an article of the Code is ambiguous it will lie interpreted in 
the sense which gives effect to the intention so expressed by 
the codifiers rather than in the sense which defeats it.

F. g., in a recent case upon the legality of the marriage of 
two Homan Catholics when the ceremony was performed by a 
Protestant minister, or by anyone but the "propre t aré des 
partie» " the judgment of the Court of Review is largely 
founded on the report of the Commissioners.

Ijoinicux, J., describes the codifiers as ‘•the natural and 
veritable interpreters of the Code.”1

In that ease one of the considérants is “considering that it 
appears from the report of the codifiers of our Civil Code that 
they did not intend to change the existing law, and that it ap­
pears further by the Code itself that this law was not 
changed.”*

1 lluroeher v. ftrgrf, 1001, R. J. Q. 20 S. C. at p. 487. 
It., at p. 512.
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III the cases undernoted the reports of the Commissioners 
have been founded upon in the opinions of the judges, and in 
some of them the coditiers" remarks have been treated as al­
most conclusive.1 2

Mule Nine.
When llic question is not concluded by reference to other 

articles of the Code, or to the explanations of the codifiers, 
the next best guide a ill be the decided cases upon the f>oint.

In the French law it is a fundamental principle that the c.,(s« nut, . . 1 1 I'm one IB
Courts are not bound by previous decisions. France.

French writers always refer to the maxim non cxcmplis 
sed legibus judieandum est.1

'Jims M. Planiol says “ Judicial interpretation is free in 
principle; each Court has the right of adopting the solution 
which seems to it the best and the most just : it is not bound 
either by decisions which it may have rendered previously in 
analogous cases, or by the decisions of another court though it 
lie higher in rank."3 4

Laurent cites the sayings of two eminent authorities. 
President Moulder says “ Il n'y a que, les petits génies, les es­
prits plébéiens qui se laissent entraîner ;>ar les exemples au 
heu d’écouler la raison.” President de Thou says “ Les ar­
rêts sont bons pour ceux qui les obtiennent, il faut se garder 
de 1rs invoquer comme une autorité ilci isirc."1

1 Mrloele v. Simpson, 1800. 20 Can. S. l\ IC. al |i. 385; Archuin- 
bauli v. Curé, clé., île la paroisse <lr Sl-Oharles île lui henaie, 10:12.

,11. J. i). 12 K. It. at p. 300; Frirtliniin v. cahherU, 1 sot, 1t. .1. (J. 3 
(J. B. ut p. 2i«i; Wanlle y. Béthune, 1872, !.. IC. 4 P. C. at p. 52; 
htiil v. Mêl aelane, IM 13, le, .1. y. 2 y. B. at p. 137 ; Marcotte v.
Ferra», 181KÏ 1C. .1. Q. It K. B. at p. 423; Griffllli v. H a ne nul,
1800. IC. .1. y. 0 y. B. lit p. 307; Bleicart ami Molson's Bank 

Y. Simpson, 1804. 4 y. B. at p. 40. And see jier Taschereau. C. ./.,
In IJnssclin v. The King. 1003, 33 Can. S. C. IC. 200.

2 Code 7, 45, 13.
3 Traité Klém. 3rd. ed. v. 1, n. 201.
4 v. 1. n. 280. C. N. 5.
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A French judge has to give articulate grounds or motifs for 
his decision and lie is not allowed to give a previous case as a 
motif.1 2 3

The strongest proof of the theory is to lie found in the 
peculiar procedure of the Cour de Cassation. When a deci­
sion of a lower Court has been “cussed99 or (plashed this puts 
the parties again in the same position as before the first judg­
ment, and the vase is remitted to a court of the same rank 
us that which pronounced the original judgment.

This tribunal w* ich is called the tribunal dr rrnroi is quite 
free to decide the point again contrary to the view of the 
< our dr Cassation. If it does so, there may be a second pour- 
voi. The ('our dr Cassation examines this, all its chambers 
sitting together, {toutes chambres réunies) i e.. before a lienoh 
ol thirty-four judges, or conseillers, as they are called, includ­
ing the President.

If the Cour dr Cassation after this solemn audience comes 
to the same conclusion as before its decision is final. A sec­
ond Court of remit must adopt the law laid down by the Cour 
dr Cassation.

But, even then, if the same point arises in a subsequent 
case, the view of the Court of Cassation is not binding either 
<11 that Court itself or on the Courts below. A * to
make it so was rejected after discussion as contrary to the
doctrine of the séparation des pnnroirsr

Authority of h is only binding as between the parties.-1
caees under our ° 1
i»w. Under our system ns matter of theory previous decisions

1 See Pandectes Françaises v. Am'ts dr It rate meut and Arrêts 
du Conseil.

2 Dalloz, Répertoire s. v. Lois. n. 485.
3 Planiol, Traité Elém. 3rd. ed. v. 1. n. 205. See. for some Illus­

trations, article by the present writer on the “Organisation of 
Justice in France’\ Law Quarterly Review, v. 10, p. 278 (1008).

9990
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arc not absolutely binding.1 2 But in practice they enjoy great­
er authority than they do in France though less than they do 
in England. And the tendency is towards giving them great­
er weight than was formerly the case.

This is inevitable seeing that the Privy Council and the 
Supreme Court of Canada, the two highest Courts of Appeal 
act u|)on .the principle that previous decisions are binding.

It is true that the I’rivy Council is not absolutely bound by Rule in 
its own previous decisions as is the House of Lords.3 Committee.

The House of Lords has laid down the rule in more absolute In House or 
terms than, probably, any other Court of supreme jurisdic­
tion.

It has declared itself absolutely bound by a previous deci­
sion even when in the previous case there had liecn an eipial 
division of opinion, and the judgment of the Court below hml 
been afllrmcd according to the rule semper prusumilur pro 
neejante.1

It must he admitted however that the members of this ex­
alted tribunal show at times great astuteness in “ distinguish­
ing" a previous ease by which tliev do not wish to be bound.4

Every Supreme Court will, for the sake of its own dignity, 
he very unwilling to reverse a previous decision of its own. but 
in most countries the Court does not hold itself powerless to 
do so.

This is the case, as we should expect, in France. The Cour

1 See 11er Larostr, c. •/.. In .Ifigner v. 81-Lawrence Fire In- 
•urnlire Co., Woo, It. .1. Q. to K. It. at |i. 167. mid Infra, p. 112.

2 See Holland, Jurisprudence. 0th. oil. p. 05: Ann on. Law and 
Custom of tile Constitution. 2nd. pit. part 2 p. 472. Fir Win. Anson 
refers to “eases mentioned by Mr. /freer In Ills evidence before 
the Committee on Appellate Jurisdiction, p. 20.” See Infra, p. ltd.

3 Beamish v. Beamish, 1861, !» Clark’s II. of L. Cases 273. (11 
Mug. Itep. 735) ; London SI. Tram n ails Co. v. London County Coun­
cil, (1808), A. C. at p. 370, 11er llalshury, L. C.

4 See e. g„ Do .VinoIs v. Curlier, (1000), A. C. 21.
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dt I 'iinnulion makes sometimes wlmt l’roud'hon lms called 
ih iilinii iu- rihinin Mir rl/c-mêiiie,1 2 * 4

In America tin- Supnme ( ourt of the liiited State* has ile- > 
dared that it dues not hold itself absolutely hound in all 
eases by its own previous decision*. In a question of property 
it would hardly reverse n previous judgment upon which reli­
ance might have been placed in private dealings. Imt in eases 
of it more general or political complexion it has more freedom.

Thus in 1SÎV that Court decided that Congress could make 
government notes a legal tender for debts contracted before 
the law was passed.*

Two years liefore the same Court laid held precisely the con­
trary. though it i- true the division was pronounced hi a bare 
majority.1

In strict theory the I’rivv Council can hardly hold itself 
absolutely hound by previous decisions, for, in principle, it is 
not a Court but a Committee of the Council. Its opinion is 
not a judgment hut a statement of the reasons which deter­
mine them in "humbly advising Ills Majesty to give effect 
to their decision.'

And ca«cs may he found in which the I'rivy Council has not 
followed a previous judgment of its own.

Thus in deciding that a provision of a Canadian Act that 
the judgment of the Court of Appeal should he “ filial " did 
not exclude the royal prerogative to allow apjieals as an act of

1 StT 0. g., I'll Sri.. 10 1IOV. 1880. I ►. I*. Si. 1. 81.

2 Lcf/nl Tender Cases, 12 Wall hit's ltv|iorts, 457, 520.
8 llcplnmi v. (Iristcold, 1870. 8 Wall, OKI ; 77i»//rr, Canes oil 

Constitutional Law v. 2 pp. 2222 anil 2227, and see for the general 
rule of the Supreme Court, ih. p. 2254.

4 Anson, ih. p. 47o, anil see arg. in London SI. Tram nuits v. 
London I'ounln Council, ( 1808). A. C. at p. 378.
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grace, the Privy Council practiially overruled n previous 
judgment.1

Nor is it Icy any means easy to reconcile the two cases on the 
llanilolia school question.3

Ilut in practice the Privy Council is very loth not to follow 
a previous judgment. In the rare cases in which it leas not 
done si il has. generally, justified itself lo savin; that the 
previous case had lieen heard r.r jnrt •.*

In one of the cases against ritualistic clergymen the justifi­
cation was that the previous decision of the Council had been 
baaed on insufficient historical research.

I'lie head note lo this case says “ the rule of finality appli­
cable to decisions of the Privy Council in relation to rights of 
property is not equally binding ns regards decisions which re­
late to ritual and ecclesiastical practice and depend to some 
extent upon the1 accuracy of historical investigation.”4

The learned authors of a recent work on the Practice of the 
Privy Council state the rule thus:— “ A determination of the 
Judicial Committee which has been come to after argument 
on both sides is a sure guide in future cases.”1

Subject to the qualifications above given, this rule may he 
accepted ns warranted by the decided cases.

The Supreme Court of Canada has on many occasions dc- _Saiirene Court
dared that it considered itself bound hv its own previous"!4'*111”!**

1 Catlihig v. Ihtpnp. 1880. .I A. C. 4ns, overruling Cuvillier v.
11ll‘‘in, Isa;, ; A" #i a/i/i, 72, (12 Rag. Hep. Phi).

2 III' pli II V. AM. Or*. Ill Maiiilulia. (lfTO), ,\. c. 2ir2: Bnrrrtt 
v. ru n nf Win h i pen, (ISt 12), A. (' It",. Saprs, p. Til.

.'I Sec Ulilidulr v. Cllflini. 1MS7, !.. It. 2 P. It. at p. :ti 17. opinion 
given liy /, Calm; Tooth v. Cnwrr, (tgllt), ,\. p. 202. ojilnlon 
given by /,. Walton.

4 Hrail v. lip. nI Ipmilon ( isirj). a. C. U44.
•"* Halford anil Wheelrr. Practice of tin- Privy Council, p. nun,

(Ignition, 1IHI1).

■■■■■
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decisions. Thus in a recent case (iirouard, J., said u II n entre 
pus duns les at tribut ions (le relic Cour de reviser ses pro/très 
dérisions

And in another case Strong, t.1., said “ There is no use in 
referring to authorities on this point as we are bound by our 
previous decisions regarding it.”2

And again Taschereau. (’. #1.. said lie was bound by the 
authority of this last ease.3

This being the position taken up by the Vrivy Council and 
the Supreme Court of Canada, it is clear that Courts of in­
ferior jurisdiction will, for the sake of their own dignity, and 
to secure uniformity of jurisprudence, he inclined to submit 
to the views held in the Courts above.

But the position here is still widely different from that in 
England.

It is not possible to formulate precise rules on the subject 
because there is no settled opinion, and the views of individual 
judges differ a good deal.

Mr. Mignnult has thus stated the position “ The judgments 
of the Court of Appeal are generally regarded as binding by 
Courts of an inferior rank, but if these judgments are con­
trary to the established jurisprudence, resistance or rather in­
sistance is permitted until the Court of Appeal has declared 
that it persists in its interpretation of the law.

A Court may equally reverse its own decision if it thinks 
that this decision was rendered under an erroneous impression, 
as the Court of Appeal did in the ease of Reid v. MrFarlane, 
1893. K. .1. (>. 2 Q. It. i:»0, and as the Court of Cassation does 
often enough in France. Between the Court of Review of 
Quebec and the Court of Review of Montreal, or between the 
different judges of the Su|»erior Court there is no suhordina-

1 Sahas v. Vassal, 1807. 27 Can. S. C. It. at p. 80.
2 The Quern v. Grrnicr. 1X00, .'to Can. S. C. It. .it p. SI.
3 annul Trunk tty. v. Miller, 1003, 34 Cun. S. C. It. at p. 68.

mtmmm
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tion and consequently their judgments enjoy only une autori­
té (le raison or as English writers call it an authority of con­
venience"’.1

In a recent case Lacoste, C. J., speaking of a decision of the 
Supreme Court, said “This decision in Taplin v. limit up­
sets (bouleverse) our jurisprudence. If however the Supreme 
Court persists it will be our duty to accept its jurisprudence.”2 3

So, under our system, it happens, occasionally, that a judge 
of the Superior Court declines to follow the authority of a 
case decided by the ( ourt of Appeal in order to give that Court 
an opportunity of reconsidering the matter.*

The weight of a previous decision is lessened if the Court Jjjftwnt,. 
was not unanimous.4 *

In a recent case the Court of lievicw declined to follow a 
judgment of the Court of Appeal in which that Court was 
divided three judges to two.6

They pointed out that the Court of King’s Bench in the 
case of Migner v. St. Lawrence Fire Insurance Co. 1900, B.
J. Q. 10 Q. B. 122 had refused to hold itself bound by two 
previous judgments of its own when the Court was differently 
composed, and had laid stress on the fact that the judgments 
were not unanimous.

And Doherty, J., said “If authority were needed for the

1 Sec article ou T,"Autorité .luillclnlre In Revue hennir (S. 8.) 
V. I! at p. 171, (1!W)<>).

2 I ussal v. Sal vus, IS! Ml, it, J. Q. !> Q. B. at p. 3.18. The Supreme 
Court * * persisted ' ’ (27 Can. S. C. It. 08).

3 See e. g., reasons given by Archibald J., for not following a 
decision of the Court of Appeals In liant v. Bienvenu, 1902. R. J. 
Q. 21 S. C. at p. 3M, (in appeal. 12 K. B. 44), Of. Tremblay v. 
City of Quebec, 1902. R. J. Q. 23 S. C„ 20 i, (Andrews,,/.)
4 See Chares! v. Murphy. 1891. R. J. Q. 3 Q. B. at p. 387 ; Church

v. Ilrrnirr, 1892, R. J. Q. 1 Q. B. at p. 208; Jcannottr v. Couillard. 
1894. It. .1. Q. 3 Q. B. at- p. 497.

8 Ouertin v. Ilolleur, 1902, R. J. Q. 21 S. C. 269.
8
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proposition that under our system one judgment even of the 
Court of last resort neither makes law nor constitutes a juris­
prudence which other Courts are absolutely hound to follow, 
and if it he a very consistent proceeding to cite precedent as 
justifying holding that we are not bound by precedent, we 
have such authority ami precedent in tlmse judgments.'’1 2 

Conflictin» And in a recent case Langelier, .1., declined to follow a 
decuioiuoi jU(]gmvllt 0f (]lc Court of Appeal which had held that the

interruption of prescription by part payment could not 1>e 
proved by ' ■ testimony.’

So, under our system, there are some points, fortunately not 
many, upon which it is possible to find judgments, even of 
the Court of Ap|ieal, in favour of two opposite views.

As an illustration there is the important question of the 
right of the third party, in good faith and for value, to re­
cover on a hill when the maker was induced by fraud to grant 
it, and was unaware of the true nature of the instrument.

A fraudulent person made a practice of travelling among 
farmers, and of inducing them to sign hills which, they were 
told, were merely orders for agricultural implements.

Two of such hills were discounted by a hank.
In the first case in which the hank sued the maker the 

Court of Appeal held that he was not liable on the ground 
that there never was a hill. The maker who was an illiterate 
man had put his mark upon a paper not knowing it to he a 
bill. He had not intended to create a negotiable instrument 
and none had been created.’

The same question arose four years later liefore the same 
Court composed however of entirely different judges.

1 lb.
2 Hnulrt v. VHttyer, 1 til 12. It. .1. (J. 2ÎI S. C. 2S0. Cf. (limn v. 

OtiStf, IMS, It. 3, Q. Il K. It. 436.
8 Han que Jacqnm-Carller v. I.rmaril. tssii, 12 Q. I„ It. .20. Cf. 

Hanque 'liiniHCM Cnrtirr v. halmiitc. loot. It. J. <1. 20 K. V. 4.2 
(l.awirlirr, ./.).

1
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It was answered in the opposite sense.
The new Court held that a person who is so careless as to 

sign a paper which is in fact a bill, can blame only his own 
imprudence should he he called upon to pay it by a holder in 
good faith and for value.1

However, it is not clear from the report whether the Court 
held that the maker knew he was signing a hill.

But when the same point has been decideil several times
in the same sense there is said to he n “settled jurisprudence"’ 
upon the matter, and it will be impossible to induce judges to 
adopt a different view.

A great number of points are thus settled. The following Illustration», 
may serve as illustrations. In actions of damages against 
employers it is a settled point that where faute commune is 
proved i. e., where the plaintiff's own negligence contributed 
to the accident the damages are divided, and the plaintiff is 
awarded only a proportion, varying according to the circum­
stances, of the sum to which he would otherwise be entitled.*

Again it is settled by the “ jurisprudence ” that when dam- *1 2 3rn1'!™,t^f 
tiges have been awarded, the jury, or the judge of first in-^;'jjl£l,,,llot 
'stance sitting without a jury, is the proper authority to es- auiurbed 
timate the amount. A Court of Appeal is not entitled to 
idisturb this finding, if there was evidence to support it, un­
less it is so unreasonable as to shock the sense of justice.*

1 llauiiiic Jacquc»-Carticr v. Leblanc, 1802, R. J. Q. 1 Q. B. 128 
Sts* authorities noted In Madmen, Bills. Notes anti Cheques, 3rd 
oil. p. 221. (Toronto. 11)04).

2 Price v. Hoy. 181*1,20 Can. 8. C. It. 401; Price v. Talon. 1002t. 
82 Cnn. 8. C. R. 123; Portier v. Laurier, 1808, R. J. y. H 8. C. 350 
(Larue, ./.) ; McDonald v. City of Montreal, 1805, R. J. y. 8 S.C. 

100. (Curran, J.).
3 Angers v. Paeaud, 1800, R, J, y. 5 y. B. 17 : Billot v. Sim- 

mon», 181*). >1. I,. R. 0 y. B. 308; Montreal <Ja» Co. v. St. Lau­
rent. 181*1, 20 Can. S. C. R. 170; Cousette y. Dua, 18 Kl. 18 Can. S.
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liability for

claim for 
improvement

Or, again, it is settled that when damage has been caused 
by lire to leased premises the lessee is liable to the lessor un­
less he shews by positive evidence that the lire was not caused 
by liis fault, lie is not bound to show the actual cause of the 
lire though if he can do so this will generally be the best 
evidence of his freedom from blame. But he must, at all 
events, exclude the presumption that he was in fault .1 2 * 4

Again with regard to possessors in bad faith Hall, J., said 
“ A well settled jurisprudence in this Province recognises the 
right even of a trespasser to the value of his improvements 
in compensation with the rents, issues and prolits of the land 
which he has occupied.’’’

(’. V. Ill refers only to “constructed removable improve­
ments" and not to such improvements as clearing wild land, 
fencing and such other improvements as cannot lie removed. 
Such improvements are ini/letmes iililr* and the owner when 
lie recovers jmssession must pay for them at least to the 
amount by which they have increased the value of the prop­
erty.’

Again our law of libel is principally case-law and differs 
from both the English and French law.*

Such illustrations might be multiplied indefinitely.
It is sufficient to say that there are many points which are 

settled in practice with regard to which no clear statement 
can be found in the Code. The rule has come to be estab­
lished because the Courts have expressed their " an
to abide bv previous decisions on the matter.

1 hhulnay v. A'loctt. It. .1. Q, 7 it. It. tt. Sci- I'f/nl v. I'liillipt, 
1002, It. .1. (j. 22 S. <\ 2«ti (C. It.).

2 llandley v. Cornu. 18!>t, It. J. t). 5 Q. It. at p. Ô2.
.1 Killer v. Courtrmaiichr, lStiT, 11 L. C. .1. at p. .122, |n-r Bndg- 

li p. •/.
4 Ordinal v. Prllan. 180(1, It. .1. (j. 5 Q It. ntp. 202. tier Bound, J.

119846
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Comparative Value of Judgments.
Among judgments the greatest weight must be given nalu- 

rally to those pronounced by the Courts which rank highest in 
the judicial hierarchy.

The judgments of the Judicial Committee of the Privy 
Council come first, then those of the Supreme Court of Can­
ada. then those of the Provincial Courts in their order viz. : 
first, those of the Court of Appeal, next, those of the Court 
of Iteview, and lastly, those of the Superior Court.

The judgments of the Court of Iteview have somewhat less Pmuiiarity „r 
weight than would he accorded naturally to the judgments of tarie», 
a Court composed of three judges from the fact that the com­
position of the Court is so various.

The Court of Appeal has a fixed composition and is not 
likely to change its mind though as we have seen it does so 
sometimes.

But the Court of lieview consists of any three judges of 
the Superior Court selected for the particular occasion.
(C.C.P. 1189).

If a point is decided by the Court of lieview and the same 
point comes up again for decision and review, the Court l>e- 
fore which the question arises for the second time will hardly 
ever lie composed of the same judges as those who rendered 
the first judgment.

As under our system the first judgment is not absolutely 
binding, and ns some or all of the judges in the second case 
are in all probability considering the matter for the first time, 
it is natural that there should lie less uniformity in the judg­
ments of the Court of Iteview than in those of the Court of 
Appeal.

The judgments of the English Courts, applying as tliev do, Authority »r 
J p p • I , i • English uses

a different system of law are not binding with us, though in in our it».
certain classes of cases which will be indicated later they pos­
sess great value for us as guides to the correct interpretation 
of the Code.
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Ju'tgmvnfe of 
Houhc of Lord# The juilgmonts of the House of Lords are entitled to 

especial respect from the great eminence of the members of 
that Court and from the fact that the learned Lords are also 
members of the Judicial Committee of the Privy Council.

In practice the Lord Chancellor and the Lords of Appeal 
in Ordinary frequently take part in the judgments of the 
Judicial Committee as well as in those of the House of Lords.

1'pon a question of general jurisprudence not depending 
upon any peculiarity of English law a judgment of the House 
of Lords is pretty sure to he followed by the l’rivy Council if 
the same point should arise before them. The Lord Chancellor 
and the Ixmls of Appeal are very unlikely to adopt one eon- 
elusion ns English judges, and another as judges on appeal 
from Canada unless there is a clear difference upon the point 
between the English and the French law.

E. g., in a recent ease the question was whether a railway 
company was liable for damage caused by sparks from a loco­
motive when no negligence on the part of the company had 
lieen proved.

'I he Privy Council followed two judgments of the House 
of Lords in holding that in those circumstances no liability 
existed1 2

In France the weight of authority is the other way.’
There is one class of eases, not very frequent, in which a ]>" 

eu liar degree of authority attaches to English judgments. 
W!»'n nrtirir This is when an.article of our Code or of a statute, c. g„ the

. i -
Hngiiilistatut* Hills of Exchange Act is in identical or practically identical 

terms with an English statute.

1 ('. /*. It. (’o. v. I ton. (1002), .X. 320. ff. •lurhuon v. O. T. It.
Co.. 1002. .‘$2 ran. S. V. It. 24.*». Sw also Angers v. Mutual Reserve 
Finn! Life .4mm., I'.mM. .V» Van. K. V. It. 330.

2 Van*. 3 Janv. 1837, 1>. I\ 88. 1. 80; Totilotwe, 0 mil 1002, 8. 
tk I*. 100,1, 2. lo.l 8tiv art. by .1/. (I. Appert In Revue Trimestrielle 
•h Droit Viril, 1000, p. 81. As to prenent law. sec supra, p. 07 anil 
infra, p. 137.
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When this is the case anil the words in question have been 
judicially interpreted by the English Court of Appeal, or, 
a fortiori, by the House of Lords this interpretation is en­
titled to the highest respect.

Indeed the Privy Council in one case expressed the opinion 
that a judgment of the English Court of Appeal in such cir­
cumstances ought to be followed by the courts of a colony 
even though they felt unable to agree with it.1 2 3 *

Our Trade Vnions Act (H. S. C. c. 131) is modelled on the 
English Act, (34 and 35 Viet. c. 31) and in a recent case in 
the Supreme Court, Uirouard, ,1., said that English decisions 
interpreting the English Act would be binding here.8

llut in the application of this rule great care must be ex­
ercised to see that the terms of our Code or statute arc truly 
identical in meaning with those of the British statute.

If they differ effect must of course be given to the differ­
ence.*

FRENCH AUTHORITIES.

The same principle applies to a case very much more com­
mon than that of an article of our Code reproducing a British 
statute.

This is when an article of our Code reproduces in identical 
terms, or in terms not differing in effect, a provision of the 
Cotlr XnjNilion.

This is the case with, perhaps, the greater number of all the 
articles of our Civil Code.

1 Trimble v. Ilill. 187», 5 A. C. 342. Of. per Taarlirrrau, ■/. In 
C. /*. H. Co. v. Itobinmu. 1881, 1ft Can. S. C. It. at p. ttltt.

2 Perrault v. Gauthier, 18ft8. 28 Can. S. C. It. at p. 253. Cf. ns 
to Hallway Law. p. 142 infra.

3 Robinton v. C. /’. It. Co. (1802). A. O. 481. See Miller v.
II. T. It.. ( Itsatl. A. f. 187. Sis' mipru, p. 87.

authorities.
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Articles of 0» C 
which 
reproduce 
C.N.

French
Commcntatorfi.

Frcncli
decisions.

If wo turn over the reports of the Commissioners we iind 
them continually saying of a whole group of articles that they 
do not diil'er, or differ only in expression, from the corres­
ponding articles of the French Code.

Broadly speaking our Code, excepting Book Four, is a re­
cension of the Code Napoleon, while preserving no doubt 
some jieculiaritics of our o'd law, and correcting many obscur­
ities and inaccuracies which the discussions of more than 
half a century had discovered in the French Code.

But after all, the hulk of the articles in our Code are in­
tended to express the same law as the Code Civil Français.

When the article of our Code is of this class great weight 
will naturally he given to the construction which has been 
placed in France upon the corresponding article which served 
as the model.

And in discovering this construction the inquiry must take 
a wider range than if we were discovering what was the con­
struction accepted in England of an Imperial statute.

In that case we should have to examine only the decisions 
of the courts. On a question of statutory construction the 
opinions of writers of text-hooks would |k>sscss no authority 
for the eon its.

But under the French system on a question respecting the 
intrepretation of the Code the opinions of the commentators 
of recognised merit are listened to with greater respect than 
the decisions of the Courts, unless it is a point upon which 
there is a settled jurisprudence.

This is partly because French decisions are by no means 
certain to he followed in later cases. An interpretation of a 
statute which has been adopted by the English Court of Ap­
peal is certain to he followed by all the Courts in England 
unless the House of Lords should decide in favour of another
construction.1

1 Set1 Trimble v. Ilill, 187», 6 A. C. .'142.
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But isolated French judgments can be found in support of 
almost any interpretation of the Code which is conceivable.

There is a French saying foules Us erreurs peuvent trou­
ver des arrêts, et tous les jjaradoxes des autorités.

And of some judgments it is said on cite de pareils arrêts 
comme on signale des écueils.1

It is also due partly to the fact that in France the profes­
sional reputation for ability and learning of many of the 
commentators is higher than that of most of the judges.
Judges are not in France as they are in England a few care­
fully picked men taken from the very highest class of lawyers 
whose ability has been tried by long experience of successful 
practice.2 3

The judicial career in France is much more like the ordi­
nary civil service. A young man becomes a judge of on in­
ferior Court as soon as he has completed his professional 
studies, and his subsequent promotion is not always due en­
tirely to his merits us a lawyer.

1 do not mean that our Courts will not listen with respect 
to decisions pronounced by the French Courts, and especially 
to those of the Cour de Cassation, a court which always in­
cludes judges of great eminence.

But in determining the French law upon any point our Do-trine and 
courts will feel Imund to examine both the commentators and 
the judgments, or. to use the French terminology, both la 
doctrine and la jurisprudence, and they arc quite at liberty to 
accept the view of the commentators in preference to that of 
the Courts.*

1 Cited by Taschereau. ./., in Mch'arran v. The Montreal Park 
amt Island Vo.. 11IOO, 30 Call. S. C. It. at |i. 414.

2 See for some details as to tlte a|i|Hiinliiient and promotion of 
judges articles on “Judicial Organisation In France”, In Law 
Quarterly Review, 1003, v. 10, p. 2113 and p. 402.

3 See ilagann v. Auger, 1001, 31 Can. S. C. It. 180; Consumers
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It is important to notice that there is a marked tendency 
in France to harmonise la doctrine and la jurisprudent e, so 
Hint ii|«in most points there is now no conflict. During the 
first fifty years after the passing of the Code Xapuleon the 
commentators paid very little regard to the judgments of the 
(’mills. They interpreted the Code by the light of reason, by 
consideration of the old law, and by discovering from the re­
ports of the codifiers and the other official documents con­
tained in l/KTc whether the intention had been to retain the 
old law or to change it. In the university teaching of law this 
was markedly the ease.

As XI. Ksincin expresses il "La doctrine faisait an pu la 
père el ne se rom promettait pas colon tiers dans Ic commerce 
dc la jurisprudence." On the other hand the courts, while 
regarding the professors with much respect, thought their 
theories often academic and unpractical, and frequently decid­
ed contrary to principles laid down hr the commentators.

The older writers are continually obliged to say in effect 
“ This is the view taught in tile schools and supported bv the 
best writers, but unfortunately the Courts will not accept it.”

There are still important questions upon which this conflict 
between the doctrine and the jurisprudence continues to exist. 
Hut in the majority of eases there has been a reconciliation.

In many eases the writers have ceased to argue against a 
jurisprudence which every decision made more fixed. In 
other cases the Courts have gradually become convinced of 
the soundness of some view for which the writers long strug­
gled in vain. Moreover as time went on a great number of 
points arose for decision in the courts which the writers had 
never thought of.

Contain' Co. v. Connollu. 1001, .11 Can. S. <’. It. at ji. 801, per Oi- 
rouant, ./. ; Il a cat luit v I/o it'll Institution. IN', si, |t. J. Q. 5 Q. It. 
at p. SUT, Ist Lacoste, C. ./.
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Further the profound changes in the condition of society 

since the Code, changes which may he summed up in the 
phrase "the rise of iinlm <m" have added new chapters to 
the law, and these chapters have been added mainly by the 
jurisprudence.

The law of commercial companies, the law of employer and 
workman in la yrandr indualri;', the law of railways and 
steamships, and much of the law of insurance has grown up 
since the Dude .\ a/ml éon, and is mainly the work of the judges.

A good deal of it is now statutory, hut the statutes often do 
little more than declare principles arrived at by the courts.

The modern writers on the Code have applied themselves to 
lilting all this new law into the old systems.

If we compare such writers as Duranton or Toullior with 
(iuillouard, or the large treatise under the general editorship 
»f M. Itaudn-l-aeantinerie the change stares us in the face.

In the older hooks few cases an- cited, and little weight is 
laid upon these. In the new hooks every paragraph bristles 
with notes giving the cases which support the text.

The new French law books have much more the appearance 
of the English text-books, and like them tend to become in a 
large measure an orderly arrangement and condensation of 
the results arrived at by the courts.

The s|K“i illative views of the older writers are very attrac­
tive, hut in a practical age the lawyer who consults a text-book 
desires to discover how the court is likely to decide his case, 
rather than how it ought to he decided according to abstract 
principles.

This reconciliation of the doctrine and the jurisprudence in An man don 

France has been indirectly much facilitated by the practice Renom 
of the writers annotating the decisions. If we turn over the 
annual reports in Dalloz we see that every important case has 
a footnote by some well-known writer who is often a special­
ist in that branch of law.

27
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The note analyses and criticizes the judgment, and shews 
how it fits in with the previous eases and with the views of 
the best writers. It is often an admirable essay on the law of 
the case, and not infrequently expresses a strong dissent from 
the judgment.

'i'his practice of annotating the reports was begun by M. 
Labbé and has been continued by numerous successors. The 
convenience of the practice is greater under the French sys­
tem than it would be under ours. With us the judges them­
selves do to a great extent what is done in France by the an­
notator.

An elaborate judgment of one of our courts always gives a 
careful review of the previous cases which hour upon the 
question, and judges who do not agree in the view of the 
majority give at length the reasons for their dissent.

French judgments arc quite different in form. The judg- 
meiit is generally quite short and states only the articulate 
legal grounds called the considérant» ujion which the decision 
is rested.

It is not permissible to give as one of these grounds a pre­
vious decision.1 2

Moreover the judgment is always unanimous in form, i. c., 
it is not stated if any judges disagreed with it, and a fortiori, 
no dissenting opinions arc given.

Consequently, it has been left to the writers to systematize 
the cases, and in this way to assist the court themselves in 
arriving at a settled jurisprudence.

It can hardly lie doubted that these arc some of the reasons 
which have brought about a reconciliation ou very many 
(mints between the doctrine and the jurisprudence.*

1 Sis- Code Civil art. f>: Vamtoetes Françaises, s. v. Arrets de 
Règlement ; ButidrnLneantinirie at llouques-Fourcadc, rersoli­
nes, gull. tsl. v. 1 n. 2411, 2».

2 See article by .1/. .4. /.'mucin on La Jurisprudence et ta Doc­
trine In Revue Trimestrielle de Droit Viril, v. 1. p. fi (1002).
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little Ten.
When our article reproduces an article of the Code Napo­

leon, either verbatim, or with alterations of a character mere­
ly verbal, the view taken of the French article by the highest 
authorities in France is entitled to every respect by our 
courts.

So, e. g„ we find Qirouurd, J„ citing a number of recent 
French authorities in favour of what may be called the new 
rule that money paid under an unlawful contract can be re­
covered. His Lordship concludes his review thus: “I feel that I 
cannot disregard the opinions of these great jurists who arc 
generally considered in Quebec cases as the best exponents of 
our Code; nor can [ ignore the numerous decisions of the 
Court of Cassation and other French tribunals.

Even if I were entertaining a different view I would hesi­
tate to regard it as the true interpretation of the articles of 
the Code.'

And Iairue, ,T„ speaking of C.C. 10(55 as to the responsibility 
of the owner of a building for the damages caused by its ruin 
said:— “This disposition resulting from the principle that 
everyone is responsible for the defects inherent in his property 
has been taken verbatim from the Code Napoleon 
art. 1.185, and in consequence the French commentaries arc 
applicable to it.”8

But it must not lie forgotten that French decisions though 
entitled to the greatest respect are not binding authorities.

E. g„ in a recent ease ns to proof of fault when* a man ha1 2 3 
been killed by nil explosion and it was impossible to shew the 
precise cause, the Judicial Committee declined to adopt a view 
for which there was much French authority.*

1 Consumers Cordage Co. v. Connolly, 1901. 31 Can. S. C. It. at 
p. 310, ami sec Keuaud v. Lamothe, 1902, 32 Can. 8. C. It. at p. 
300.

2 Allan v. Fortier, 1901, It. J. Q. 20 8. C. at p. 51.
3 He Arthur v. Dominion Cartridge Co. (1905), A. C. 72.

IlluBtnitioiui
of repi-evt |>ui<l 
to Frem-h - i 
Hutliurities.
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And when our article follows the Code Napoléon we must 
take great care to make sure that changes which at first sight 
might seem to be merely verbal do not really involve a dif­
ference of substance.

K. g., in a ease already referred to great weight was laid 
upon a slight difference between our article C. V. 1088 and 
V. X. 17112, though the codifiers themselves indicate that on 
the point in question they intended the two articles to be 
identical.1

In eases of this kind where the provision of our Code is 
based on the Code Napoléon English authorities are of little 
weight.*

Kule Eleven.
When the question in noI concluded by reference to the de- 

< irions here, or, ill appropriate cases, by reference to the 
French commentators, the article must be interpreted in the 
Hyhl of its history.

v»iue of For this inquire the references of the Commissioners are ofrv Terences by 1
theCudiiUn ihe utmost value.

They indicate the sou ns from which the particular article 
was drawn and a glance at them generally shews whether the 
article is based upon the old French law or is of English 
origin, or reproduces a ' statute, while the brackets
will indicate if it is an amendment.

At the same time the references require to be used with 
judgment.

" They are merely notes of the passages consulted in pre­
paring each article.

1 Archambault v. Les Cun', clr., île la paroisse âc St-CharUs 
tl> Lnchcmiir, limit. It. .1. q. It K. II. 11411; Coin. Rep. v. *J. p. 3X 
Nvv mprn p. III-'. Vf. LaMn v. Murpliii. IN'.Hi, It. .1. y. Q. H. «; p. 
1)4, ItosSC, J,

12 Connunirrh Contain* Co. v. Con noilh, 11)01, 31 Can. 8. C. It. lit 
p. t21M) ; Itrnaud v. Lamothe, V.Hi'J, 32 Can, S. (\ It. at p. 300.

7228
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They were furnished, in compliance with the law, to enable 
the judges and the law officers of the government to see upon 
what authority the articles were based, and were never intend­
ed for permanent publication as part of the Code.

The compilation of Mr. de Lorimier entitled La Hibliotliè- 
qutx du Cade Civil (21 vols. Montreal, 1871-1890) gives at 
full length the passages referred to by the Commissioners.

But we must remember that the authorities cited may not 
all support the article.

In many cases they are opposed to each other and arc cited 
for that purpose bv the Commissioners as indicating a 
quaettio veiata which the article is intended to settle.1 2 3

As a rule we shall find the authorities first cited support 
• be text while those against it are put at the end of the list.5

Sometimes when Imtli French and English authorities are 
cited it will be found that while they agree U|am one point 
they differ upon another.4

In most cases where opposing authorities are cited the re­
port of the Commissioners will explain which view they in­
tended to adopt.

When we know that the Code was meant to give effect to a 
rule stated by a writer referred to, say Pothier, it is clear that 
the passage cited will be the natural commentary. And for 
many reasons, Pothier enjoys a peculiar degree of authority in 
our courts. He was the last of the great French commentators 
before the Cade Napoleon. And before our own Code was made 
his works were much more relied upon than those of any other

1 McCord. Civil Code Preface to first ed. (reprinted in third 
oil.) p. ill.

2 See McCord, 1, c. p. Iv.
3 See Marcotte v. Verra», 189(1, K. .1. Q. 0 Q. B. at p. 423; 

lMltil v. cate, 1901, It. J. Q. 20 S. C. at p. 381.
4 01II v. ttouchard, 1890, It. .1. Q. 5 (J. B. at p. 1Ô8, (secret of

confessional).

Oreat 
iiuthority 
of IN.thier.



12»

*

THE SCOl’E AND INTERPRETATION OF

French writer. In fact, before codification, Pothier enjoyed 
in Quebec a degree of authority very analogous to that which 
John Voet lias at the present time in S. Africa, and for simi­
lar reasons.

In the law of obligations, especially, he was looked upon as 
a guide all but infallible.

When the Code puts in three lines what Pothier takes a 
page to explain, there are almost sure to he ambiguities in the 
abstract which can be cleared up by reference to the passage 
from which it was abstracted.

The title of Obligation» is to a great extent an abstract of 
Pothier's famous Traité des Obligations.

The compilers of the Code Napoleon transcribed Pothier or 
condensed him and our Commissioners copied the Code Na­
poléon.'

Accordingly, in many cases in which our article is ambig­
uous, if Pothier is referred to and he is clear upon the point, 
bis authority will la- almost conclusive.

In a recent case of great interest the question was whether 
a landlord could he sued to restore the level of his land which 
hod been altered by a tenant to the detriment of a neighbour. 
The action was an action négatoire based on C. C. 501 (C. 
N. 640),

“ The proprietor of the higher land can do nothing to ag­
gravai • the servitude of the lower land, ” (as to sending down 
water).

The Commissioners in their note to the article hod cited a 
pn sage from Pothier (Traité de Société n. 2.10) in which 
that writer stated, following the Homan law. that the owner 
of the upper land cannot lie compelled to destroy the work

1 Sec Yiollrt. Histoire du Droit Civil Français, 2nd «1. v.2. ;>p. 
231. «MH: le ten y. 12, p. Ml, IHtcaars liar \l. Maariraalt, Ora­
teur ilu Tribunal.
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which had caused the damage nor to pay damages unless the 
works were made by his orders.

The extent of his liability is to allow the plaintiff to rem- 
sdy the evil at his own expense, or at the expense of the 
tenant against whom he has a claim for damages.

In other words a tenant is not the agent of his landlord to 
cause damage to neighbours.

In the Superior Court, Doherty, J., adopted the view of 
Pothier.

His judgment was reversed by the Court of Heview.*
The Court of Appeal likewise held that the action was 

rightly brought against the proprietor, and that he might be 
ordered to restore the level, but they held that the landlord 
having committed no fault could not be made liable in dam­
ages.1 2 3 4

But, on appeal to the Privy Council, the judgment of 
Doherty, J., was restored and the passage from Pothier treat­
ed as the beat commentary on our article’.*

Sometimes the Commissioners cite a case in their note.
When it appears that they cite it in support of the article Ceeescited by 

this will give to the case a high degree of authority. Such a 
case has been said to be “incorporated into the Civil Code.”*

The interpretation of an article of the Code may some­
times require a lengthy historical investigation.

E. g., in the two recent and conflicting cases with regard to 
the validity of the marriage of two Homan Catholics ccle-

1 Kiefler v. Lea Ecclesiastiques du (séminaire, 1898, R. J. Q. 14 
S. C. 325.

2 R. J. Q. 11 K. B. 173
3 (1903) A. C. 85, see esp. at p. 90, Cf. Duroeher v. Degré, 1901, 

R. J. Q. 20 S. C. at p. 401, per Ourran, J.
4 Wardlc v. Belhune, 1872, L. R. 4 P. C. at p. 52, per Sir J.

Xapicr. See Marcotte v. Ferras, 1890, R. J. Q. G Q. B. at p. 422 
top; C. C. 1448, case of Forbes v. Legault; see Com. Rep. v. 2 p. 
243. 9



130 THE SCOPE AND INTERPRETATION OP

brated by n Protestant minister, the history of the marriage 
law in this Province was very fully investigated.’

Or again in a question as to article 534 of the Criminal 
Code it being held that this article was ultra rires, the court 
was put to the necessity of discovering what the English law 
on the subject was in the year 1ÎÎ4, the date of the Queliec 
Act*

And again in deciding that by our law the accused has no 
right to challenge a grand juror, it was discovered that the 
only statute which hud any application was One of the cud of 
the fourteenth century—Henry IV. c. !V

Hule Twelve.
]\ lien n provision is ilerirrtl from the French law it is to be 

interpreted lip reference to French authorities, and when it 
is derived from the Emjlish lair tip reference to English au­
thorities.*

Nothing is more natural than the rule that we must inter­
pret every provision by its history. The artie'e in the Code 
is if statement of law in a condensed form. By comparing it 
with fuller and longer statements which arc to be found in 
the writers from whose works our Code was drawn, or at any- 
rate from whose works the Code Xapolron was drawn, we are 
frequently able to clear up any ambiguity which may lurk in 
the passage.

It is like replacing the passage in the context out of which 
it was taken.

And when the provision is of English and not of French 
origin the same principle holds good.

1 I lu rocher v. Heure, 1001 ^ H, J. I y 30 s. I'. 450 (('. It.) ; Dclplt 
V. cote, loot. It. .1. Q. 30 S. "(’. 838, {Archibald. ./.).

3 I'ai/nrt v. Laroie. isos. It. J. lj. 7 q. it. 377.
3 Ihv. v. Merrier, 1802, It. .1. Q. 1 Q. It. 511.
4 See 11er tilmuuril. la llrnaud v. Lamothe. l!MrJ, 33 Can. 

8. C. It. at p. 3U0.
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It is true that even when we are dealing with a point of pure 

French law it may be possible to find some English authority 
which supplies a good analogy.

E. g., in a case upon the meaning of the word “ heir ” in a 
particular will, French, English, Scotch and American author­
ities were all considered.1

Or in a question us to who hears the risk in the sale of 
things which have to Ik1 weighed, measured or counted it may 
be pointed out that there is no difference between the French 
and the English laws.2 *

Or again in a question of evidence it may be shewn that 
both the French and the English law admit the rule that to 
discover a contract it may he necessary to treat several docu­
ments as if they were one.2

Or again in such cases as those upon the construction of a 
statute we find I mill English and French books cited.4

And there are certain parts of our law, as I shall explain 
presently in which the Commissioners themselves founded 
upon both English and French authorities.

But, omitting these for the moment, it may be said tlmt 
when the provision under examination is one taken from the 
French law references to English authorities are not likely to 
he very helpful.

At the best they ran merely afford analogies, and there is

Ca«es cited as 
analogies.

1 Allan v. Kraut, inm. 30 Can. 8. <\ 11. 410. R. J. Q. 0 Q. R. 
2.77. Stv Her nr v. Dilfaux. 1872,1) Moore, 1*. C. N. S. 281. 17 L. C. 
II. 240; Aubry and Han, 4th. cd. v. 7 h. 720 p. 520; II a miry-La­
ra ntlnerie vt Colin, Donation» ft TfxtanifUtM v. 2. s. 2828 ; Paris, 
14 mal, 1804, D. P. 04, 2. 181.

2 Host v. Hannan. 1800, 10 Can. 8. C. It. 227.
Hunt v. Ta pi in, 1805, 24 Can. 8. V. It. at p. 47.

4 Corpn. Oe Farnham v. Hoy. 1002, it. .1. Q. 12 K. It. 207; //.!•- 
soeiation Phannaecutique de Quebec v. Liver no!*, 1904. It. J. (j. 
0 Q. R 243.
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Origin of 
various parts 
of our law.

little doubt that the courts have sometimes been led astray by 
references to English eases upon points on which there is a 
difference of principle between the two laws.

As a general rule it is best to keep the French law pure, and 
the English law pure, and not to attempt to blend them.

1 his being so, it is of great importance to distinguish clear­
ly those parts ot our law which are wholly of French origin 
from those parts which arc wholly of English origin and both 
ol these trom parts of our law which are derived from both 
sources, or at any rate in regard to which the codilicrs have in­
vited a comparison of the two laws.

For this purpose the references and reports of the commis­
sioners are invaluable.

I may begin by eliminating certain parts of the Code which 
reproduce Provincial statutes entirely of native origin. 

on'suluiM 1 ':1 w as to Acts of Civil Status, as to Advocates and
Notaries, as to Imprisonment in Civil Cases, as to Registra­
tion, and as to the Transfer and Mortgage of Merchant Ships 
is entirely of statutory origin, while the law of Tutorship, of 
Iæbsc, of Privileges and Hypothecs, of Wills, of Proof, and of 
Pledge, may be given as examples of branches of the law which 
are partly based on statute.

But, as has already been explained, an article which repro­
duces a statute which was itself based on English law will be 
interpreted naturally by reference to that law, and an article 
reproducing a statute which modified a rule of the old French 
law may be explained by reference to that law.

But in interpreting articles of statutory origin it will not 
often be helpful to cite authorities other than decided eases 
on the identical words of which the meaning is in dispute.

Where the Code does not closely reproduce the English Act 
the English eases may be more misleading than helpful.

In a well-known case the Privy Council held that the Su­
preme Court had erred by relying upon English cases on Lord



THE CIVIL CODE OF LOWER CANADA 13:3

Campbell's Act, the terms of which differ from the articles of 
our Code which may have been suggested by it.1

Excluding the parts of our law which rest upon Provincial 
statutes reproduced by the Code we may divide the rest into 
three parts.

1. That which is wholly of French origin, upon which Eng­
lish authorities are seldom useful ;

2. 'That which is derived from a comparative study of both 
laws, upon which both French and English authorities are 
commonly cited;

3. That which is wholly of English origin, upon which Parts of Code
French authorities arc seldom relevant. Vno« origin.

I will now state the parts of our laws which are wholly of 
French origin as evidenced by tbc references of tbe codifiers.

Upon Absentees, Marriage, Tutorship, and Property there 
are no references to English sources except upon a few points 
which touch criminal law or public law.

On C. C. 129, 130, referring to the duties of officers of civil 
status in regard to bans and the solemnization of marriage,
English authorities on the criminal law are referred to as well 
as French authors.

C. C. 400 which explains what things belong to the public 
domain refers to Chitty on Prerogatives as well as to French 
writers.

And C. C. 421 and C. C. 589 dealing with Crown property £™hpt*r,(Jyf 
also refer to authorities both English and French. crown.

But even here the English authorities must not lead us to 
suppose that the property rights of the Crown in this Prov­
ince are governed by English law.

On the contrary it is settled that they are to be determined

1 C. R. Co. v. Robinton, (1802), A. C. 4SI. See 14 Can. S. C. 
R. at p. 121.
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hy French law, the minor prerogatives of the Crown forming 
part of the private ami not of the public law.1 2

So, c. g.. the (locations whether a river is navigable or not, 
ami whether a riparian owner can object to an obstruction 
without proof of actual damage arc to be answered by French 
and not by Knglish law.8

The law of Successions, (lifts, Partitions, and Substitutions 
is entirely French, except one or two small points, and the ref­
erences are all to the lioman or to the French law.

Knglish authorities are not relevant on the law of Succes­
sions.3 4 *

In regard to the law of Wills a distinction must be drawn.
The fundamental principle of freedom of willing we have 

taken from the Knglish law, and in considering the conse­
quences of this principle it is natural that Knglish authorities 
should Ik- referred to.

In a recent ease, when1 the question was whether a condition 
of a legacy that the legatee should he brought up in a partic­
ular religion was conlru bono* mur *, the Supreme Court ex­
pressed the opinion that on such a point Knglish authorities 
were of greater weight than French.*

Another consequence of this principle is that with us a 
testator con provide that his executors shall continue in office

1 All. (Jill. v. Black, 1828, Stuart’* Hep. 324, i K. B.) ; Monk V. 
Ouinicl, 1874.10 !..('. .1. 71; Att.Uen.of.Qucb.v. Att.Ucu "(Can. 
1870, 2 IJ. !.. It. 2311. T.rehttnQC llnnk of Cuiiaila v. The Queen. 188.7, 
11 A. ('. 1.77; in re HrorineUtl /•’Inhcrim, INN!. 2(1 Can. S. ('. It. 414; 
Alt. (Jen. for Can. v. Alt*. Urn. for Quell, ami V. .s'. (18118) A. C. 

’em ; Mont real. Manor of. v. Ileiiiiiinonil. 1870. 1 A. ('. .'184; Hroicn 
v. Uunu. 18(14. 2 Moore. 1». C. X. S. 341 11 1-.C. It. 401 ; Mercer v. 
All. (lea. of liai. 1883, 8 A. C. 7U7 ami see supr.i, p. .'10.

2 Bell v. I’orp. of Quebec, 1870, 5 A. L\, at |i. 118.
3 See Allan v. Beau*. 11100, 30 Can. 8. C. It. at p. 42U. per Tas­

chereau, ./.
4 Henauil v. Lamothe, 11X12. 32 Can. 8. C. It. 367, and see

supra, p. 4»,
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lor an indefinite period, in fact, until his duties arc com­
pleted, whereas, in France the executor’s office necessarily 
comes to an end a year and a day after the death of the 
testator.1

Further, as a consequence of the freedom of willing, a testa­
tor under our law can direct that an executor can be appoint­
ed or replaced by the court, whereas in France this is not pos- , 
sible.1 \

So also C. C. 8.11 as to wills in English form, C. C. 857 as 
to probate of such wills, and C. C. 849 as to wills by soldiers 
and sailors, are of English origin.

I’pon the interpretation of these provisions, taken from the 
law of England, the English hooks are our best guides.

But where the principle of freedom of willing is not involved, 
and the case does not fall under one of the few exceptions re­
ferred to, our law of wills, including the law of testamentary 
executors is entirely French, and it is safer to rely for its elu­
cidation wholly upon the French authorities.*

The law of Marriage Covenants, Community, and Power is 
all French. g"™”1™111 3'1

So is the law of Proof in civil matters as to the main rules. Proof in civil 
But in regard to proof so much of our law depends on our 

own jurisprudence or on statute that French authorities are 
by no means always in point.4

The law of Sale and Exchange is of French origin, except Salt,Exclues». 

C. C. 1567 as to sale of moveables by auction, for which Eng­
lish authorities only are cited by the codifiers. The rules

1 V. C. !>2I. Contrast, C. X. 10311; Pan. 7 dec. 18111. D. P. 68, 
5, H14; l'laniul, Traité Eton. 3rd. ed. v. 3, n. 2821.

t

2 C. . 1124 contrast Dcinolniiibc, v. 22, n. 21. See Com. ltep. 
V. 2, p. 187.’

3 See ilignault, Droit Civil Canadien, v. 4 p. 430, note b.
4 Com. Hep. v. 1 p. 28.
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are founded on the previous practice of such sales in this 
country.1

The law of sale of immoveables hy auction is taken from 
the French daw.2 3 4 5

Date. So is the law of Lease except one or two points which are
of statutory origin.2

Obligation» English cases as to lease arc not generally helpful.*
The whole of the law of Obligations is of French origin and 

differs only in a few details from the Code Napoléon.
As already stated, upon this branch of the law that Code 

follows Pothier very closely.
I think the codifiers make only two references to English 

or American authorities.
On C. C. 113(1 there is a reference to Sedgwick, On Measure 

of Damages, and on C. C. 1165 Kent, Story, and Greenleaf, 
arc cited.

i The law of Contracts and Damages in the French law is on 
I the whole not very dissimilar from the English law, and in 

I eases of this class in our Courts it is very common to cite Eng- 
jj lish authorities hy way of illustration.

When the French authorities are divided, and the point is 
one upon which it is expedient to have a uniform rule for the 
Dominion, there will be a tendency to adopt a rule of the Eng­
lish law which appears to be reasonable in itself, if it is not 
contrary to our own settled jurisprudence.2

Tendency to Even in matters not distinctly commercial a tendency to as-
‘•“Tiiu'w to similate the two laws is perceptible and has led to the adop-
Engii»h. tion by our courts in a good many cases of a conclusion op­

posed to the modern French law.
E. g., it is now settled in our law that a carrier of freight

1 Com. Rep. v. 2 p. 18.
2 Jrtlé v. McXaughlon, 1876, 20 L. C. J. 255.
3 See C. C. 1069. 1070, 1671.
4 Bran v. Marier, 1892, U. J. Q. 1 Q. B. at p. 357 per Hall, ./.
5 Cf. Préfontaine v. Orcnicr, infra, p. 145.
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nay contract himself out of liability for the negligence of 
iis servants.1

That no damages are to be given as solatium for wounded 
feelings2, and that a contract is complete when the acceptance 
has been posted.3

And to the same tendency we may ascribe the recent decision 
of the Privy Council that a railway company is not liable for 
damage caused by sparks unless negligence is proved, a deci­
sion however which was so contrary to public sentiment in 
this country as to lead to a statutory provision.4

In these, and in many other cases where the question was 
one which was disputed in France, or at anyrate had not been 
settled in the old law, our courts have allowed the weight of 
English authorities to turn the scale.

On the other hand there arc many cases where the rule of But not where 
our law differs in principle from that of the English law.3 .liirêrenî*of

When this is the case it is the duty of the Courts to follow |,rmuple’ 
our own law although if the question had been open there 
might have been a good deal to be said in favour of the Eng­
lish rule.

As illustrai ions of such differences on points which arise in 
daily practice I may mention the rule that common employ­
ment is no defence, or in other words that an employer is

1 Ulengoil Steamship Co. v. Pilkington, 18!>7, 28 Can. S. C. It.
140.

2 Jeannotte v. C«uillard, 1894, It. J. Q. 3 Q. B. per Halt, J. 
at p. 498 : Quebec liai heap. Light and Power Co. v. Poitras, W04,
R. J. Q. 14 K. It. 42».

8 Magana v. Auger. lflOl. 31 Can. S. C. R. ISO. Cf. Toulouse,
13 Juin 1001, D. I*. 1902, 2, 10.

4 C. P. It. Co. t. Hog, (1902) A. C. 220; Railway Act 1903.
3 Bdw. ril. c. 58 s. 239.

5 See, e. g„ hlcCIcave v. City ■,[ Moncton, 1902 32 Can. S. C. R. 
at p. 110, per Strong, C. J.
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liable for injuries caused to a workman by one of his fellow- 
workmen.1 2

Or again the rule that contributory negligence does not al­
together exclude the right to damages but may cause the court 
to divide the damages.3

Or the rule which is perhaps still not absolutely settled that 
money paid for an unlawful purpose may be recovered even 
after the purpose had been carried out.*

When our rule is settled it is useless to cite English authori­
ties to the contrary.

For it i- admitted that there is a difference of principle 
I>etween the two laws on the point.

Hut. where no such difference of principle is shewn, English 
cases in tic law of contracts or damages are constantly cited, 
not indeed as authorities binding upon the court, but us per­
suasive illustrations of the application of principles common 
to both laws.4

The law of l.oan. of Constitution of Went, of Deposit, of 
Sequestration, of l.iferent, of Transaction, and of Suretyship 
is all French. The reference* to Jones on Euilments and 
Story on Itailments which occur on C. C. 1,62 and ('. ('. 1818 
arc merely corroboratory.

The law of Privileges and Hypothecs and of Prescription is 
all Enatch or statutory.except the provisions as to prescription 
of bills and notes in ('. ('. 2188 and 2190. The references to 
English authorities as to prescription applicable to the Crown

1 yiicca (The) v. Filion. 18!».% 24 Can. 8.C.R. 482; .I»/*•»/(« .(• 
Anhrnllr Co. v. Humid, V.mo. .10 Can. S. C. It. 28%.

2 Trier v. Talon, 11102, :12 Can. S. V. It. 128.
;t CnnHiimern Contain' Co. v. Cun noil ii. ltwil. ;tl t ’nil. 8. V. It. 

241. fmit-ast I a «on. On Contract* 8tli. «1. |i. 21 HI. 8eo Hrnnll v. 
I.'A**oc, 81^/enn-lia pilule, 10(11. U. J. Q. 12 K. It. 124.

t See r. it., dtp of yni hi e y. Tin yucca. 1801, 21 Can. 8. C. It. 
at |» 44%. |icr Nlrong, C. ./.; Jrannolte v. Coalllanl, 1804. It. .1. 
Q. :t Q. It. 401.
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on C. C. 2215 uml V. (’. 2210 arc subject to the remark made 
above as to similar references on C. C. 400.1 2

I come now to the second of the three parts into which I 
have divided the law, viz. : that part in which the codifiers 
availed themselves freely of English and Scotch as well as of 
French authorities.

This includes the law of corporations and the mercantile 
law or law-merchant.

In the preparation of this part of our Code the Commission­
ers relied almost equally upon English and French authorities.

In fact the law-merchant is not either English or French.
ft consists of rules formulated for the most part in the 17th 

and lKtli centuries by French and Dutch civilians and applied 
in detail by the judges in all the commercial countries of 
Europe.

In France the Maritime Eaw was embodied in the Code de 
la Marine of 1681 which our Commissioners call the greatest 
of the ordinances of the reign of I/mis XIV.’

In England Lord Mansfield (1705-1793) has often been 
called the father of the modern commercial law.

The authorities on which Mansfield and other English 
judges relied were chiefly continental and among these au­
thorities the Code de la Marine held a foremost place.

The ordinance itself was not registered by the Superior 
Council at Quebec hut as our Commissioners say “as to the 
rules which la-long strictly to private Municipal law the 
character of the ordinance is such that these rules may. for 
the most part, he retained as written reason of universal sanc­
tion and authority.” *

The
Commercial
Livy.

111
cosmopolitan

1 Supra, p.
2 Com. Hop. v. .*» p. 224. 
:$ Hi. p. 2
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Mr. George Joseph Bell, a high authority in Scotland on 
this branch of the law, is frequently cited by our codifiers.

He says in the preface to his first edition “ the Homan law, 
indeed, has furnished the great principles on which mercantile 
jurisprudence has in modern Europe been grounded.” (vii).

And again lie says in an admirable passage “ The law- 
merchant is universal. It is a part of the law of nations, 
grounded upon the principles of natural equity, and regulat­
ing the transactions of men who reside in different countries, 
and carry on the intercourse of nations, independently of the 
local customs and municipal laws of particular states. For 
the illustration of this law, the decisions of courts, and the 
writings of lawyers in different countries, are as the recorded 
evidence of the application of the general principle; not 
making the law, Imt handing it down; not to be quoted as 
precedents, or ns authorities to be implicitly followed, but to 
be taken as guides towards the establishment of the pure prin­
ciples of general jurisprudence.”1

Our codifiers fully recognise the cosmopolitan character of 
the law-merchant ami expressly refer to the French Code de 
ta Marine as the chief basis upon which the English judges 
erected the structure of the Maritime law.

Their “ General Observations on the Contracts of Maritime 
law” der ,ve careful study. But the commercial law in gen­
eral, and not merely the Maritime law falls under the same 
head, and the language of Mr. Bell applies to it.2

The Commercial law includes the law of corporations, car­
riers. mandate, brokers and fat 'ors, partnership, gaming-con- 
i racts, pledge, maritime lien, affreightment and insurance.

I will say a word or two about each.

1 Hell’» Commentaries In the Law of Scotland 1st e<l. 1810, 
7th ed. 1870, p. xl.

2 See Com. Hep. v. 8 p. 214.
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As to corporations we find the Commissioners refer con­
stantly to Blackstone, Grant and Arnould, a< well as to Po- 
thicr, Denial and Denizart.

Our municipal corporations are organised more upon the Municipal 
1 1 . ‘ , corporations-

English plan, though with some adaptations from the Lnitvil
States, than on French models.1

In questions as to their powers, duties and liabilities, Amer­
ican, English and French authorities are all referred to 
though for the reason given French authorities are less use­
ful than the others.

No work ujxm this subject is perhaps more frequently cited 
than that of Mr. J. F. Dillon.2 3 4

As we have seen our courts exercise a control over muni­
cipal corporations under the rules of the public law of
England.2

There is however one class of corporations in regard to 
which English or American authorities arc of little service.

These are the ecclesiastical corporations known as fabri- “ F»biiqu«." 
ilues. They are governed entirely by the customary law of 
the Province.*

In cases as to joint-stock companies English and American Joint-stork

1 See Tremblay v. City of Quebec. 10112, It. J. Q. 20. S. C. 21*1.
(AndretDê, J.) Carp, d* Arthabanka v. Patotne, 188G, 4 Iior. Q. B. 
at p. 304. per Ramsay, J.

2 Commentaries on the Law of Municipal Corporations,
(Boston). See e. g. Cité de Montréal v. Robiltard, 1890, It. J.
Q. 5 Q. B. 202; l.éyaré v. Ville de Chicoutimi, 1890, R. J. Q. 5 
Q. B. M2; Vorp. 8te-Loulœ v. Chouinard, 1800, R. J. Q. S
Q. B. 302; Corp. of Dunham v. Oarrlck, 1895. R. J. Q. 4 Q. B.
82; Ville d'Iberville v. Manque du Peuple, 1805. R. J, Q. 4 Q.
B. 268; Atlantic and V. IV. It y. Co. v. Corp. of Ml. Johns, 1804.
R. J. Cj. 3 Q. II. 307; .1IrCleare v. City of Moncton, 1902, 32 
Can. S. C. R. 100.

3 Supra, p. 42.
4 Auycr v. Labonté. 1892. U. J. Q. 2 Q. B. 38, see osp. al p. 65.
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Carriers.

Ag**nt\v or 
Man-late

Broker*.

Partnership.

authorities are in practice more relied upon than French au­
thorities.1
. Upon tlie law of Carriers the Commissioners cite Domat, 
Merlin, Smith’s Mercantile Law, Story on Bailments, Bull, 
Pardessus, and other writers both French and English.

In the cases, authorities in hotli laws are constantly referred 
to.»

When the ease is covered by the Hallway Act of 100.1. a 
F’ederal statute, modelled on English acts, English cases alone 
are applicable.3

Oil thi' law of Mandate we find references to Pothier, Trop- 
long. Story, Erskine, I’alcy on Principal ami Agent, and Bell.

In the cases English and French authors an- cited.*
On Brokers, Factors, and Commercial Agents, the Commis­

sioners refer to Domat, Pardessus, Chi tty, Hell, and Erskine.
C. C. 1730-11.11 reproduce a statute, C. S. C. c. 50.
In the cases both English and French works arc referred 

to."
On Partnership we are referred to Domat, Pothier, Bell, 

Story, Kent, Collyer, and other writers, and both English and 
French authorities are founded upon in the eases.”

But in Partnership there are some rules which arc peculiar

1 Sis» Infra. |>. 145, amt sis» While'n Canadian Company Law, 
/iii**/»i (Montrent. loot )„

g lllengoil Sleainnbip Co. v. 1‘ilkiiifltini. 1897. 28 Can. S. H. 
146.

.1 U'o-nf V. Atlantic anil V. If. ZfV. Co. 1893. It. J. tj. 2 Q. It. 
835, esp. at p. 344 and p. 3-")g. Set» Abbott, II.. Itallway Tslw of 
Canada; (Montreal, tstMi); Maemnrehg & llrninon, Canadian 
Hallway l.nw, laired, p. 4 (Toronto. 1005).

4 Sireeng v. It «at- If Montreal, 1885. lg Can. S. C. It. 661; 
Itartcl v. 1‘ageau, 18011, K. .1. (j. 9 S. C. 175, (Arclilliahl, ,/.)

5 Forget v. Barter. 1808, It. .1. Q. 7 Q. It. 530; Crane v. Nolan 
1875, 10 I* C. J. 300 (C. A.)

-I lllngicatl v. Meltean, 100O, 30 Can. 8. C. It. 441 ; MacLean v. 
Stewart, 1805, g5 Can. 8. C. It. 225.
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to the French law and differ from the English law on the sub­
ject.1 2

On (laming Contracts ami Bets. Vothier, Smith on Con-11"™!"*contracts.
tracts, and Oliphant on liacing and Gaming Contracts are 
cited.

Both English ami French authorities are used in the cases.3 
The law of Pawnbroking is statutory. PawnbroMee
On Pledge. Pothier and Story are mentioned. Maritime Lien.
Authorities from both daws are quoted.*
In a recent case as to the rights of a pledgee of the bonds 

of a railway company, English and American cases were fol­
lowed.4 5

On Maritime Lien and Affreightment the codifiers refer to 
Smith’s Mercantile Law, Abbott on Shipping, Bell, Erskine,
Kent, Vinniua, Valin, Pardessus, etc.

Authorities from both laws are cited in the cases and per­
haps it is safe to say that in this branch of the law more than 
ordinary deference is shewn to the English decisions.6

The privilege of the dernier éiiui/ieur given by C. C. 2383 is ^„r. 
of French origin, and French authority upon it is especially 
valuable."

But Bell is particularly relied upon by the Commissioners

1 Sis* White's Canadian Company Law p. 102.

2 Forint v. Ontiyny, (180B), A. C. .'Its, It. ,T. (j. 4 (}. It. 118.
it IMnilwall v. Mi-Bean, It WO. till Can. S. C. It. 411; King v. 

Ihipuin, 18P8, 28 Can. S. C. It. 288; Sweeny v. Bank of Mon­
treal, 1885, 12 Can. 8. C. K. «II.

4 Atlantic and l,ake Superior Ity. Co, v. Or Halintlez, 1005, 
It. J. (j. 14 K. It. llil.

5 Markin V. Morgan. 1804, It. .1. Q. 3 Q. It. 3115; (Henynll 
Steamahty Vo. v. Pllktnyton, 1807, 28 Can. S. C. It. 140.

0 Mel.ea v. Ilohnan, 18112, It. J. Q. 2 8. C. at p. 115. per 
1‘aynurlo, j.
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Vir®-Admir­
alty caeca

Banking

on this subject and special stress was laid upon a passage 
from this writer in the moat recent case.1

Cases within the jurisdiction of the Court of Vice-Admi­
ralty “ are determined according to the Civil and Maritime 
laws of England.” (C. C. 2388).2 3

Cases may he brought in this court inter alia about seamen’s 
wages.2 salvage and loss caused by collision.4

The jurisdiction of the Court of Vice-Admiralty is now ex­
ercised by the Exchequer Court.2

Banking is not dealt with at all in the Code.
As we have seen it is regulated by Federal Statutes.”
But when the Bank Act is silent and recourse must be had 

to the general principles of law it is mainly to English deci­
sions that reference is made.

In a recent case where a bank had gone into liquidation a 
shareholder had been called upon to contribute to the loss and 
had done so.

He sued in recourse the chairman of the board on the 
ground that he had been induced to become a shareholder by 
misrepresentations in the published statements of the bank.

The Court of Appeal held that there had been no negligence 
on the part of the defendant. He was not an expert actuary 
and he had accepted in good faith the statements of the man­
ager as audited.

1 Com. Hop. v. 3 p. 230; Inccninot llailmijj awt Coal Co. v. 
Canadian Line*, Feb. 14, 1006, (Dunlop, ,/.).

2 See The Ship Cuba v. McMillan, 1890, 20 Can. S. C. R. 631.
3 See The Wauh Ington Irving, 1803. 13 !.. C. It. 123, {Black,

J-)-
4 See Unwell, .1. Admiralty Law, Canada. (Toronto, 1803) ; 

Awhile, L. A., Practice of Exchequer Court of Canada (Ottawa, 
ISOS .

0 54 and 53 Viet. c. 2!) (Can.) and 53 and 54 Viet. c. 27 
(Imp.).

0 Supra, p. 54.
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lie was not personally responsible for the fault of the 
manager which had caused the loss.

Hall, J., giving the opinion of the court, said “ This is the 
effect of English decisions which are the principal author­
ities we have on the subject.” 1 And, on appeal, the Privy 
Council said many attempts had been made to make directors 
liable on the ground that they had trusted the regular officers 
of the company, and had failed to detect concealments by 
them when there was no reason to doubt their fidelity. Such 
attempts had not been successful. (See Dove y v. Cory, 1001,
A. C. 477) (II. L.). And the opinion proceeds: ‘‘Their Lord- 
ships thought that, in the absence of any legislation in force 
in Quebec inconsistent with the law as acted upon in England, 
and in the absence of any evidence of custom and course of 
business to the contrary, the Court of King's Bench was right 
in accepting the English rulings, because they were based, not 
upon any special rule of English law, nor upon any circum­
stances of a local character, hut upon the broadest considera­
tions of the nature of the position and exigencies of busi­
ness." 2 3 It is obvious that this is a very broad ground of 
judgment, and one which would apply in commercial cases 
generally.

On Insurance the codifiers refer to Bell, Arnould, Phillips, inmrsnce. 
and other English writers as well as to Pothier, Pardessus, and 
Emerigon.

In the eases English authorities arc greatly relied upon.2
An illustration of the weight attached to English authority 

in this branch of the law was given recently. After a case

1 Prtfontatne v. Grenier, March 1, 1900, reve-slng R. J. Q. 27 
S. C. 307 (C. R.).

2 Nov. 3, 1900 (not yet reported).
3 See e. g. Manchester Fire As*. Co. v. Guerin, 1890, R. J. Q.

5 Q. B. 434; Holt, C. .1/., Insurance Law of Canada, (Montreal.
1898).

10
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had liven argued in the Supreme Court a very similar question 
was decided by the House of Lords. The Supreme Court he­
ld re giving judgment ordered u rehearing in order to de­
termine how fur the judgment of the House of lairds covered 
the ease before them.'

In insurance eases American authorities are also frequently 
cited.-’

We must not however fall into the error, which is by no 
means uncommon, of supposing that in the Province of 
Quebec the general body of commercial law is English, so that 
English authorities are directly applicable,

Taschereau, J., (afterwards Chief Justice of the Supreme 
Court)remarked in one ease “ As said by Sir Montague Smith 
in the Privy Council in the case of Hell v. Corporation of 
Çuehe ■f' English and American decisions are not governing 
authorities in the Province. Except as to the rules of ev­
idence (('. C. 120U) and to a certain extent as to promissory 
notes, by a s|iecial article of the Code (C. C. 2310) in force 
as to this vase, the commercial law of the Province of Quebec, 
as a general rule, is the French law.”

“Vpon the contention that a commercial contract is govern­
ed by the English law in the Province of Quebec, Aylwin, J., 
said in the Montreal Insurance Co. v. McGilHvray* ‘A more 
dangerous error than this could not be committed ; com­
mercial contracts like all others arc governed by the law of 
Lower Canada.

It is in proof only of commercial matters that the rules of 
evidence of the law of England are to bo resorted to.'” 1 2 3 4 5

1 A lifters v. Mutual Reserve Fund Life Ass.. 1001. 35 Call. 
S. C. R. 830.

2 Sis' Itoital Electric Co. r. Hivf. 1002. 32 Can. 8. C. R. 402; 
Home Insurance Co. of New York v. Victoria Montreal Fire In 
snranee Co., Nov. 16, 1000, (P. C.) ; llolt, passim. See supra, p. Of.

3 1870. 6 A. at p. 08.
4 1867. 8 r* C. R„ at p. 423.
6 Young v. Macniiler, 1805, 25 Can. 8. C. R„ at p. 283.
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With great respect it would appear to be more correct to say 
with our Commissioners that our system of commercial law is 
neither French nor English but that from the first our judges 
have impartially considered authorities from all the com­
mercial countries and have felt free to adopt the rule which ap­
peared to he best suited to the practice of merchants in this 
Province.* And it is proper to observe that both the judg­
ments of Taschereau, J., and that of Aylwin, J., are dissent­
ing judgments.

In both the cases in whicli these opinions were given the 
English authorities were treated with great deference.

In Young v. Mar nidi: r, which was a question of the right to 
bearer-bonds in the hands of a pledgee without notice of de­
fects in the pledgor's title English cases were mainly relied 
upon.1 2 3

The remaining part of our law is that which is wholly of P«rt»efLsw 
English origin. Kngliih origin.

Of this the greater part falls outside the Civil Cdde. Public u>.
It consists of the public law or of matters governed by Im­

perial legislation or by Federal legislation based on Imperial 
models.

These have been referred to above.8
Within the Code the main provisions as to English law are Proof in 

those relating to proof in commercial matters, to bills and mat™"”1*1 
cheques, and to the Court of Vice-Admiralty.

C. C. 1206 provides “ When no provision is found in this 
Code for the proof of facts concerning commercial matters, re­
course must be had to the rules of evidence laid down by the 
laws of England. ”

1 See Com. Hep. v. p. 214.
2 See per Strong, C. J„ 25 Con. S. C. H. at pp. 277 and 278, 

and In the court below R. J. Q 3 Q. B. 630.
3 Supra, p. 25.
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Billi, cheque».
etc.

Admiralty

C. C. 12.15 requiring a writing signed by the party, or judi­
cial admission, in certain commercial matters where the value 
exceeds *50.00 is from the English Statute of Frauds.1 2 3

C. C. 2140 provides “ in all matters relating to bills of ex­
change not provided for in this Code or the Federal laws re­
course must he had to the laws of England in force on the 
thirtieth day of May 1819.”*

C. C. 2141 reads “ In the investigation of the facts in 
actions or . lits founded on Hills of Exchange drawn or en­
dorsed either by traders or other persons, recourse must be had 
to the laws of England in force at the time specified in the 
last preceding article and no additional or different evidence 
is required or can be adduced by reason of any party to the 
bill not being a trader. ”

C. C. 2154 runs “ In the absence of special provisions in 
this section, cheques are subject to the rules concerning In­
land Bills of Exchange in so far us their application is con­
sistent with the usage of trade.”

C. C. 2188 provides that in the Court of Vice-Admiralty the 
Maritime laws of England are to govern.1

The other matters of detail which are of English origin have 
been referred to already or may be identified by the references 
of the Commissioners.

PRIVATE INTERNATIONAL LAW.

The only branch of the law about which nothing has been 
said is that to which the name private international law is 
now commonly, hut by no means happily, applied.

1 See C. S. I* C. c. U7 s. 8; Lninirlirr. Preuve, p. 200; Mollrur 
v. itltrkell, 1!>Ot, It. .1. Q. 14 K. It. at p. 78 |H-r Lacotie, V. J.

2 See ttnulrl v. Mt'lniirr, 1002. It. J. Q. 21 8. C. 289.
3 Supra, p. 144.
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This subject is treated of in a very fragmentary manner in 
the Code.1 2

The new German Code deals in a much more satisfactory 
way, though still very briefly, with this subject.3 4

But although our Civil Code contains only a statement of Nee partir 
certain broad principles on this branch of law it must not be 
inferred that this subject is not a part of our civil law.

It is an entire mistake to regard it as a part of the public 
law, and, therefore, governed by the laws of England.

There are three cases in our reports in which this truth has 
not been perceived.

These are all cases connected with the plea of lis pendens.
In a case where this plea was based on the alleged existence 

of a suit in a foreign country between the same parties and 
for the same causes, Andrews, J., held that the plea was bad on 
the ground that it would have been bad in England, and that 
this being a question of public law was governed by the laws 
of England.”

And in holding that a plea was good by which it was alleged 
that a suit had been brought and decided in a foreign country 
between the same parties and for the same causes, and that 
the judgment had been satisfied by the defendant, the old 
Superior Court said that the public law of England was ap­
plicable to this case.*

But this ground of judgment cannot be regarded as sound.
There was here no question of constitutional law and the prop-

1 See t'C. 0, 7, 18, 20. 2Ti, 79, 000. 770. 835, 842. 1204. 2189. 2423,
2400; C. C. P. 79, 90.

2 Elnfiilirungsgeaet* arts. 7, 30.
3 Howard (iurrnacy Manufacturing Co. v. King> 1894. R. J.

Q. !5 8. C. 182; following Itussell v. Field, 1833, Stuart's Rep.
638, (C. A.).

4 Vaughan v. Campbell, 1853, 6 L. C. It. 431, (Dag, Vonfelson 
and Mondclet, JJ.).
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er law applicable was the civil law of the Province, it not 
being in the least implied that this would not have yielded the 
same result.

For it is now generally admitted that what is called private 
international law is not any body of rules admitted by the 
Courts of all civilized nations, but is simply a part of the civil 
law of each country.

It is, in fact, to put it in the simplest way, the sum of the 
rules under which our judges will in certain cases apply a 
foreign law.

The following passage from a judgment by Selborne, L. C., 
is as authoritative a definition as can be found.

“The phrase” ‘private international law’ is liable to be 
misunderstood. It is a convenient expression for such rules 
as, in the jurisprudence of most civilized nations, are applied 
ex comitate, to the solution of questions depending upon 
foreign status, foreign laws, or foreign contracts. But no 
law binding proprio viijore upon anv independent state, can 
be established by generalisation from the jurisprudence of 
other nations.

All such rules must yield to the lex loci whenever it differs 
from them ; and in point of fact, few ( if any ) of such rules are 
universally accepted, without some modifications or variations, 
making it necessary to distinguish between the general prin­
ciple and the forms and conditions of its local application. ”*

And Mr. Westlake says “ Now since private international 
law is administered by national courts, it follows that each 
court must apply any solution of these questions which its 
own national law may be found to prescribe.” 1 2

1 Orr Ewing'* Truxtces v. Orr Ewing, 1885, L. It. 10 A. 0. 
at p. 518.

2 Private International Law 4th ed. p. 7 (Load. 1905) Cf. 
Dicey. Conflict of Laws 5, (Load., 1899) Laurent, Droit Vty. 
Int. v. 1 n. 3.
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And, from this point of view, it is beyond question that 
when there arc several legal systems administered in one state 
they are, as regards the rules of private international law, 
entirely independent of one another.

Our courts arc national courts in this sense and the law of 
England a foreign law.

If any doubt could exist upon this point it would be solved 
by consideration of the question in cases arising between Eng­
land and Scotland. Cases on the conflict of laws in the Scotch 
books consist for the most part of cases in which the conflict 
arose between the law of Scotland and the law of England.*

And in a recent case Lindley, L. J., said “ This part of the 
international law as recognized by the Scotch law, becomes 
part of the Scotch law." a

Upon the same principle the rule of a foreign law which in 
any particular case is adopted by our Courts must be regarded 
as a part of the system of private law in force in this Prov­
ince.

This being the ease, there is no ground for the suggestion 
that when a question of private international law arises it 
must be solved by tin* application of the rule which would be 
applied in England to that case.

On the contrary, if the question cannot be answered by 
reference to the Codes or to any statutory provision on the 
subject, or is not settled by our jurisprudence, the old French 
authorities would upon general principle be the best guides.

The elementary principles of our law upon the subject are 
taken from French sources, and it is to French authorities 
that we should most naturally turn for their elucidation.

This is however a matter rather of theory than of practice.
By the adoption of the principle that personal rights depend

1 See. e. R„ Orr Ewino'H Tn. ut sup.; I'raurr. Husband and 
Wife, v. 2 p. 1251, (Chapter on International Law).

2 Queer itaml Mercantile Co. In rr (1802) 1 Ch. p. 22fi.

Hi
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upon nationality and not upon domicile, the Code Napoleon 
differs widely from our lew. On this account the French cases 
and the admirable treatises of French writers are less useful to 
us than they would lie if the fundamental principles of the 
two laws were the same.

Such eases are eminently of the class to be solved by the 
application of general principles of jurisprudence, and Eng­
lish and American cases and writers are freely referred to in 
our courts as “ persuasive ” authorities.

We have now a considerable body of jurisprudence in this 
branch of the law. and many points will be found to be settled 
without the necessity of consulting foreign authorities whether 
French or English.1

1 Sec La/lcur, Conflict of Laws (Montreal. 1898).
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