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It claims the support of Judges, Lawyers, Officers of Courts,
Municipal Officers, Coroners, Magistrates. and all concerned in
the adminstration of the Law, on the fcllowing grounds :—

1st. It is the only Legal Periodical published in U. Canada.

2nd. FEach number contains Reports of cases—many of
which are not to be found in any other publication.

3rd. Chamber Decisions are reported expressly for the
Journal,

4th. Each number contains original articles on subjects of
professional interest.

5th. Each number coutains articles in plain language for
the guidance and information of Division (ﬁ)uru Clerks, Bai-
liffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Points of Practice.
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between Lawyers, Officers of Courts, and others concerned in
the administration of law.
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subjects of legal interest.
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11th. It has now reached the seventh year of its existence,
and is steadily increasing the sphere of its usefalness.

12th. It has advocated, and will continue to advocate sound
and practical improvementl in the law and its administration.
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TO CORRESPONDENTS. .

QUEBEC AGENCY FOR THE TRANSACTION OF BUSINESS
WITH THE GOVERNMENT DEPARTMENTS.

H. J. GIBBS

AS OPENED AN OFFICE IN QUEBEC FOR THE TRANS-
ACTION of the Business of Parties, residing in Upper Canada
or elsewhere, with any of the Government Departments.

Persons desirous of securiog Patents for Lands, or having Claims
of any kind against the Government, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may have
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of invention taken out.

All prepaid communications, addressed Box 336, Post Office,
Quebec, will receive immediate attention.

Qstober, 1859. H.J GIBBS.
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) NADA WORKS BY R. A. IIARRISON, Ese.
U PP E R c A N A D A L AW R E Po RTS. HE COMMON LAW PROCEDURE ACT OF 1856. The New

Rules of Court, &c., with Notes of all decided cases. Price,
A RARE OPPORTUNITY. $8 in parts, $9 Half Calf, $10 Full Calf.

HE SUBSCRIBERS are commissioned to sell a THE COUNTY COURT RULES, with Notes Practical and Ex-

planatory, $1 00.
compristng, CTE SET of the Upper Canda Law Teporls  pe MANUAL OF COSTS IN COUNTY COURTS, with Forms

. . of Taxed Bills in Superior Courts, 50 cents.
The King’s Bench Reports, Vols. 1 to 6 incl. (old series), bd. | THE MUNICIPAL MANUAL for Upper Canada, with Notes of

The Queen’s Bench Reports, Vols. 1 to 18, incl. bd. Decided Cases, and a full Apalytical Index. Price, $3 Cloth,
The Common Pleas «  Vols.1t07, * $3 50 Half Calf. ] .

Grants Chancery « Vols. 1 to 5, “« MACLEAR & Co., Publisners, King St., Toronto.
Pra.ctice o ‘VOI. 1 bound. STANDING RULES.

Chambers “ Vols. 1 and 2.

ON the subject of Private and Local Bills, adopted

ALSO by tb05 'shltive Coun(c):é}} %’nd Legisl;stive Assembly
- 3rd Session, 5th Parliament, 2 ictoria, 1857.

The Code of Procedare of the State of New York 2 Vola. | ™, “yy "1l applications for Private and Local Bills for

MACLEAR & CO., granting to any Individual or individuals any exclusive or

Toronto, 5 Jan. 1861. 17 & 19 Kiog Street Fast. | peculiar rights or privileges whatsoever, or for doing any mat-

i ter or thing which in its operation would affect the rights or

roperty of other parties, or for making any amendment of a

T.AW SCHOOL. ike nature to any former Act,—shall require the following

™ notice to be published, viz :—

OF THE In Upper Canada—A notice i:serted ixb the OﬂieialUGuette,

and in one newspaper published in the County, or Union of

U va ERSlTY o F ALBANY' Counties, affected, or if thers be no paper published therein,

then in & newspayer in the next nearest County in which a

newspaper is published.

TH§§r§§gg 211 l::: l!hr;eT;l;in::m:eZg;r.on g:zrp,t,g: In Lower Cinada—A notice inserted in the Officinl Gazette,
TvEsDAT-OF SEPTEMBER ; the Skcoxp on the Last Tuzspay or 1% the English and French languages, and in one newspaper
Novewner ; and the Tarxp on the Fixsr Torspar or Mancn | it the English and one newspaper in the French language, in
each Term continuing twelve weeks. And any three succes- | D‘_'mc.tf‘tg":“g'e ‘;’;m.b":h J;ﬂf::f;;;;:ge‘;‘b:’: (b.:‘b‘:"t’;
sive Terms constituting a Course ; and entitling the Student {:P;;, or)xin t;: :Oﬁc' Gp:z efte lishec th pape,r el i:hcdin
to become a Candidate for the Degree of Bachelor of Laws. an adjoining District. ?

The method of teaching is by Lecture, Examination, and| Such notices shall be continued in each case for a period of
Practice in the Moot Courts. Large Library facilitics are |at least two months during the interval of time between the
afforded in the State Library. close of the next preceding Session and the presentation of the

Petition.
Hon. IRA HARRIS, LL.D. ° . N ..
' racti : . 2. That before any Petition praying for leave to bring in &
on Practice, Pleadings, and Evidence. Private Bill for the erection of a ollgBridge. is pmcn%ed to

Hox. AMASA J. PARKER, LL.D, this House, the person_or persons purposing to petition for
ou Real Estate, Criminal Law, and Persoral Rights. ' such Bill, shall, upon giving the notice prescribed by the pre-

ceding Rule, also, at the same time, and in the same manner,

AMOS DEAN, L.LD, give anotice in writing, stating the rates which they intend to
on Personal Property, Contract, and Commercial Law | ask, the extent of the privilege, the height of the arches, the in-
Yireul biained by address: i terval between the abutments or piers fur the passage of rafts
Circulars may be obtained by addressing } and vessels, and mentioning alac whether they intend toerect &
ANOS DEAN, Albazy, N. Y. draw-bridge or not, and the dimensions of such draw-bridge.

Armaxy, N. Y., May 18, 1860. ¢ 3. That the Fee payable on the second reading of and Pri-
i vate or Local Bill, shall be paid only in the House in which
| such Bill originstes, but the disbursements for printing such

! Bill shall be paid in each House.

{

PUBLIC % LANDS. "4 Thatit shall e the daty of parties seeking the interfe-
'rence of the Legislatare in any private or local matter, to file

ey . . .
EBTORS to the Crown will take Notice that the :J:‘ m?ﬂ‘u‘: m;‘n&“rss:ﬁ?dm ::&}'f'.':ﬁ
Regulations requiring payment of Arrears due on Public. P .

Lands are in fall force, with the Sanction of Parliament. 1:'?:;:{; t%:::u?&m%?:::sw”“:::gdn;:fd :;e:ﬂ;

Squatters are reminded that they can only acquire a right Matter, « that the Rules and Standing Orders have not been
in Public Lands by purchase from the Crown, and that those ‘°°"‘l’l“‘d with.

lands are sold to the first applicant. i _That the foregoing Rules be published in both lan in
e . ' the Official Gazette, over the mignature of the Clerk of each
P. M. VANKOUGHNET, ‘ House, weekly, during each recess of Parliament.
Department of Crown Lands, Commissioner. | J. F. TAYLOR, Clk. Leg. Council.
Quebec, 13th Octobar, 1860. Sin.| 10-f Wx. B. LINDSAY. Clk. Assembly.
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Tug Uprek Canapy Law Jorkvat—This well condneted publication,
wa nre glad to learn, bas proved cminently succesaful. 1ta contents must
pruve of great value to tho profesmun 1 Canada, and will prove interest-
llu.:um the United States.—Amercan fiadway Neview, Scptember 20tb,

Tut UrrEr CaNapa Law JoURNAL —This uscful publiestion for Sep-
tember 1s before us. We heartily recommend it as a very useful Juurusl,
Bot unly to members of the legsl profession, but ulso to Magi Hail-
ifle, dc., and 1o fact every person who wishes 10 Keep bumsclf posted 10
law matters. It bas been recomumended not only by the highest legul
authunties sn this Proviuce, but alsu in the United dtates nud kaogland.
The present number 13 replote with useful wformation — Welland Jic-
porter, September 20th, 1540,

Urrrn Caxaba Law JOoURNAL—Wo huve recesved the April number of
this excellant publication, which i3 & credit to the publshers aud the
Provines. Auong s great varisty of articles of interest, we espocially
nots two, one on & series on the Constitutional History of Canada, the
other upon a decixion declaring the right of persous nut parties to suits to
search tho Looks of the Clerks of Courts for judgments. The queation
arose out of a request of the Secretary of the Mercantile Prutection
Association —Muntreal Gudte, Aprd, 2ith.

Tae Urpen Caxavi Law JouRaal, for May. Messrs. Maclear & Co.,
King Street, Toronto —1n addition to interssting reports of cases recently
tried in the several Law Courts, and a variety of other important iatter,
this unmber coutains well-written origanal articles on Municipal Law Ke-
form ; responstbilitics and duties of Schoul Trustess and Teachers; aud &
continuation of a 1listorical akelch of the Constitutson, Laws and Legal
Tribunals of Canada.—T'horoid Gazselte, May 19k, 1859.

Urrer Caxapa Law JotrNar—~—The March number of this very useful
and interusting Journal hias been reomved.  Wo think that the articles
fousrl in its pages are equal in ability 1o apy found in kindred periodicals
citber in kngland or America. Messrs Ardagh & Harrison deserve the
greatest credit for the manner in which the cditorial work is performed.
We hope their enterprine say be as profitable as it is creditable.— Hastings
Chromde, May, 16U 18,9,

The Urper (onada Law Journal. Maclear & Co.. Toronto. This well
conduck.. publication, we are glad to learn, has proved emln-utly suc-
cemtul. Its contents must prove f great value to the Prufession in Ca-
nada, aad will prcve interesting in the United States.—Lepal Intell

Lepik CaNADAL Law Jotknil, Maclear & Co., Turonuto, January.—We
have 8o frequently spoken in the hizhest terms of themerits (1 the above
periodical, that it iy scurcely necessary for us to do anythiog more than
acknowledge the receipt of tue Jast nuinber. 1t i almos? av essential to
Municipat offfcers and Magutrates as it 1s to Lawyers —Stratfurd Eiam-
aner, dth May, 1659,

Tuz Urrer CaxaDa LAW JoURNAL for March. By W. D Ardagh and
Robt. A. Herrison. Barristers at Law. Macicar & (o, Toropto. $§4 a
year cash —Abuve we have Juined together fur a single notice, the wust
useful periadical that any country can produce, and happy are we to add,
that it appears to be well and doscrvedly patronised. We have so repeat-
odly alluded to 1ts merita. that the reader will readily excuse any longer
ke wention.— Wiag, May, 16 1859,

Tue Urrex Caxads Law Jovrxal, and Local Courts Guaselle,

The August number of this sterling publication bas beea at hand sev-
orul days. 1. opens with a well writton origiul paper on “Law, luquny
and Justice,” which considers the asked by thuse
who have becn, as hey think, vicumized ln a logal mntmvmy —1s
Law not Equity? 1s kquity not Law?” Lialility of Corporations, and
Liability of Steamboat Y'roprietors, are next in order, and will be found
worth a careful persual. A “ Historical Sketch of the Constitution, Laws
and Legal Tribunals of Canada,” is continued frum the July number, it
is comptled with care, and should be read by every young Canadian.

correspondence department is very full this month. There are
letters from several Division Court Clerks, asking the opinions of the Ed-
itors on points of law with which it is important every clerk should Le
fanuliar. There are coznmunications t0o from Justices of the Peace, ask-
ing information upon a great variety of subjects. All questions are an-
swered by the Editors; anda at thus department must be sufficent
1 satisfly every Clerk, Justice of the Peace, Bajliff or Constabls that jnno
way can they invest $4 with so much advantageig themselves as in paying
that amoun; as a year's subscription to the Law Journal. The repurtop
the case, “ Regioa v. Cummings,” by Robert A. llarrison, Eaq., decided in
the Court of Lrror and App-L 18 very full, and of course will receive the
careful attention of the pr Tbe Reports of Law Court€add great-
ly to the value of .be pnhliu\uon.

Tax Urers Camava Law Jovmvat, &c.

‘We are indcbled to the publishers of this int ing law periodical for

cer, Philadelphis, August G, 1858,

Upper Canade Law Journal.—We bave received the first number of
the fifth voluwe of this highlv useful Journal, publhh-d by Macler &
Co., of Toronto, and edited by the talented Hohurt Harrison, hq .
B.C.L. autbor of the Common Law Procedure Act, which has

the numbers till thk mle of the present volume, (\ol 4.) commencin,
with J Its pages bave bees looked over by us with m
interest, nuuumnyl-al in Upper Caosda,

and is conducted with t ability. Elt: b jans elaborat
urlgiml articles oo subjects, mainly oﬂ-porunoeto tbe

clagaification along with the celebrated compulers of England and is pre-
ferred by the professicnals at home to all others.
Tb-‘hmmmo,nnudplnﬂm or gwivate
ucativh wishes the law to be well administered, should
without it. Tbmm lnoctyminuddud with a simplicity that the
mtudilnry and the literary gentleman will
Mlalumahﬂwydlhmﬂtuﬂn and laws of Canada, from
the assumption of British authority. Subscription. $4.00 a year, and for
zmmluwwmwm-dmlynhvm double
the amount — Fictane lerald, January 19, 1859,
The Law Journal of t’m(\nudatar)unuy By Messrs. Arback
and Hannisox. Mul-raco.,‘l‘mto,ﬂoo-y-ranh.
This is ome of the best and most sucoessful putlicaticas of the day fa
exertion. Forin-
stanre they
of their attention to!lnusdpl w, at m-olhouthththg
interests of their general subscribers.—Binlish Wing, Januery 18, 1254
The Canade Law Jo for J; Maclear & Ki
vppcr‘_mh ournal, anuary. Co, King
This e the first aumber of the FIfth Volume: and the publishers an-
nounce that th\c-cu'hkh the paper bas becn furnished to sub-
will % viz, §4 00 per annum, if paid before
the insne of the March number, and §5 00 if aflerwards. Of the utility of
the Law Journal, and the ablility with which it is cveducted, smple
testimony has besn afforded by the Bar and the Press of this Province;
int hnydnr:hg its ciaims
Canadain public.—Thweld Geratie,

o, L. ol‘(huda...utnhonta to that of the United States— com-
points thersto,
to lsudodm-oﬂen—nd jal Divisk
and o M it as an llent exchange.—
gentlemen, whose | kww.’-md,&pk 1858,
Tan Law Jour¥al, for Frbruary, has been lying on our talle for some
time. As usual, it is full of valuable information. We are glad to ﬁnd

that the cl-culation of this very ably conducted publicativa is on the in-
m—&nlthnrﬁun«llnﬂ‘ry Barrister s office of Dute, in the
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Juvwhulwuuﬂehmbmmim We are notaware bed highly spoken English Juwrist, a logal
amautdlumhunhmm it showid be talem, bowever sutherity of cmsiderable lk-y-ul---lmu--f-"o
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IMPORTANT BLSINESS NOTICE

Fereonsondettod tathe Propr etore ot Uis J urnal are rejussted torementlar that
ail our pust dur acuintx have besn placed an the hands of Mesors Pattm o Ardag.
Altarnens Barrie, for cdledum , and that enly & proempt Femttance o them wall -
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Itag waeh great reluct tnee *hul the Proprivtors have adonted thas cource ; but they
Aure been compelled to do sv sn order (o enable them to wmeet thar current fr[vnsu,
which are very heary

Now that the usefulness of the Journal res.. generally admatted 1L seould pot Le un-
reasunalle to exprcl that the Professim and Qthcerg o the ¢ourts would ueovrd (L a
Liheral support. instead of ailvwing themselres Lo be sued for the.r subscriplions

TO CORRESPONDENTS—See last pay¢
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NOTICE.

Sulscriiers desvoue of avading themsclves of (he discount of ane
dollar on the Subseription money to the Law Journal, are remud d
that in crder to secure the discount payment must be made on or Le-
Jore 1ot Masch proximo. The terms are 34 per annum fur cne yeai's
sulscriptign, o pavd on or before Vs! March—otheruise S5, without
alutement.

ADMINISTRATION BONDS.
Labiuy of Surcies.

It is seldom if ever that ‘ntending sureties, before
executing honds, examine their contents with a view to
determine the nature or extent of the responsitility which
they are abuut to incur.
true ol administration bouds than of Londs of any uther
kind.

The signivg of an adwinistration bond is deemed *“a
mere matter of forw,” and the giving of it is in general
looked wpon simply as an act of kindvess to a friend.
Little is ever afterwards thought of the liubility incurred
until in all poobability the commencement of a suit. Thea
the “mere matter of furm * assumes the proportions of “a
dread reality,” and every cffort is made to frustrate its
legitimate effect.

This remark is perhaps more

! . . . . .
“and effect of an admwmistration bond, and incide

We purpuse to make some obscrvations on the nature
lentally on
the labihty of those who beeome part:es to it.

The administration bond owes ita arigin to two English

-statutes, the one 121 Hen. VI cap 5,9 3) which dirceted
~the Ordinary, the person then authoriced to grant adminis-

tration, ¢ taking surety of him or them to whom shall be

“made such commission ,” and the othee (22 & 23 Car. 1L

‘c:\p 10, « 1, which further provided that < all Qrdinaries,

,as well as the Judzes of the Prerogative Courts of Canter-
"' bury and York for the ti ne being, as all other Ordinaries

-and Ecclesiastieal Judizes, and every of them having power

to commit aduimstration of the poods of persons dying

intestate after Ist June. 1671, of the respective persun or
persons to whom any administration is to be committed,
take sufficient bonds, with two or more able sureties, respeet
being had to the value of the estate, in the name of the

Ordinary.”"*

“The conditicn of the bond, which to this day is little

.altered, was required to be in the following form :

' The condition of this obligation is such, that if the within
bounden A. B, administrator of all and singular the goods,
chattels and credits of the said deceased, do make, or cause
to be made, a true and perfect inventory of all and singular
the goods, chattels and eredits of the said deceased, which

_have or shall come to the hand or possession or knowledge

"of him the said A. B, or in* the hands and possession of

luny other person or persons for him, and the same so made

do eshibit or cause to be exhibited into the registry of

Court, at or befure the day of pext ensuing.

And the same goods, chattels and credits, and all other the

zoods, chattelk and eredits of the said deceased, ut the time

of his death, which at any time after shall come to the
hands or po-scssion of the said X. 18, or inio the kands and
possession of any other person or persons for him, do well

:and truly administer, according to law. And further, do

tmake or cause to be made a true and just account of his
said administration, at or befure the day of
And all the rest and residue of the said zoods, chattels and

which shall be found remaining upon the said
the same being first examined or

credits,
administrator’s account,
.allowed by the Judwe or Judges for the time being of the
said Court, shell deliver and pay unto such person or per-
sons, respectively, as the said Judge or Judges by his or
their deeree or sentence, pursvant to the true intent and
meaning of thig act, shall limit and appoint And if it
shall appear that any last will or testament was made by
the said deceased, and the esecutor or executors therein
named do exhibit the same into the said Court, making

* These acts were made perpctusl by the stat. 1 Jas. 1., cap. 17.
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request to have it allowed and approved nccordingly, if the
said A. B. within bounden, being thereunto requested, do
render and deliver the sai 1 letters of administration (appro-
bation of such testament being first had and made) in the
said Court; then this obligation to be void and of none
effect, or clse to remain 11 full foree and virtue.”

Upon dissecting this condition it will be found that the
duties of the administrator, and for which the sureties be-
come responsible, are the fullowing :

First—To make a true and perfect inventory of all and

singzalar the goods, chattels and eredits of the deceased.
Second—To eshibit the inventory in Court at or before
a day limited for the purpose.
Third—To well and truly administer according to law.
Fourth—To make a just and true aceeunt of his admin-
istration, at or before a day limited for the purpose.
Fyth—To make distribution of the goods, chattels and
credits, that shall be found remainiog upon the aceount,
the same being first examined or allowed by the Judge or
Judges for the time being of the Court.

Stxth—To render and deliver the letters of administra-
tion upon the discovery and zpprobation of a will of the:

deceased, in the manner deseribed.

A Probate and Surrogate Court were, in 1793, established
in Upper Canada (33 Geo. IIL. cap 8). The former was a
court as to jurisdiction extending to the whole ’rovinee, and
the latter were local courts co-extensive with the distriets in !
whichsituate. If theintestate died possessed of goods, chat- ¢
tels nnd cregits, in more thar one distri:t, letters of admin-
istration were issued from the Probate Court; butif in one
district only, then from the Surrogate Court of that dis-
trict. The Judge of Probate, and every Surrogate in his
district, upon grantiny letters of admistration of the goods
of persuns dying iutestate, were required (as by the act
22X 23 Car. 11) *to take sufficient bunds of the respective
person or persons to whoum any adwinistration 18 to be
committed, with two or wwore uble sureties, rspect being
had to the value of the cstate, in the name of the Governor,
Licutenant Governor, or person administaiing the govern-
ment of the province.”
bond was given, and was almost word for word the same as

that above set furth as prescribed by the English statute .

99

o

& 23 Car. 11
In 1355,
aholished, and the jurisdiction at the time of its abolition
exercised or exercisable by it wastransferred to the several
Surrogate Courts of Upper Canada, of which sne was estab-
lished in each county. (22 Vie. cap. 93.)
of this act, it was provided that every person to whom any

grant or administration should be committed should give'

(sec 12.) The coudition of thc.

the Probate Court of Upper (anada was.i

By section 45 .

bond to thc Jud"n of the Surrogate Court from which the
crant was made to cnure for the benefit of the Judge of
“the Court for the timo being, with one or more surcty or
suretics, as might be required by the Judge of the Court,
icondition ] for the due collecting, getting in and adwminis-
i terines *he persunal estate of the deceased ; which bond was
required to be in such form as might be preseribed by the
rules and orders under the act; and in cases not provided
for by the rules and orders the bond was required to be in
such form as the Judge of the Surrogate Court should by
“epecial order direct By scction 46, the bond was required
to be in a penalty of double the amount under which the
estate and effects of the deceased were sworn, unless
.the Judge in any case should think fit to dircct the same
rto be reduced, in which case it was declared lawful for the
. Judge so to do, and it was also provided that the Judge
Hight direct that more bonds than one should be given, SO
as to limit the liability of any surety, to such amount as
+the Judge might think reasonuble. By scction 44 of the
“same act, it was provided that <o much of the English acts
Pof 21 Hen. VIII, cap. 9,22 & 23 Car 11, cap 10, and 1
EJames L, eap. 17, ¢ s requires any surety, bond, or other
;security to be taken from any person, to whom administra-
“tivn shall be comuitted, shall henceforth cease to estecd
"to or be in foree in Upper Canada.”
On 29th November, 1858, the Rules and Orders having
been made were prowulgated, aod by Rlule 27 it was pro-
yvided that the bond to be given upon any grant of adwio-
istration, should be according to the forms 16 and 17
f thereto subjuiced, or in a form as ncar thereto as the cir-
cumstances of the case admit. The condition of the bund
is substantially the same as that alieady noticed. In some
particulars, huwever, not unimportant, there is a difference

which we shall proceed to describe.

The dutics 6t the administrator (as iu the foregoing con-
dition under the Engli<h Statute of Car 11 ) are made ~ix
in nuwber, viz. :

Firor —To make an inventory of ¢ ail the personal o vtate
and efiects, rights, and credits” (not ¢ goods, chattels, and
credits,” as in the old form of condition) of the deceased.

Second . —To exhibit the inventory su made “ when law-
Jfully called on in that behalf™ (not on a day fixed for the
purpose, as in the old form of coadition).

i Third.—To adwinister the personal estate, &e., accord-
ing to law, “that is tu say, do pay the debts which the said
Sdeceased did owe at his decease.”’

i Fourth —To make a justand true account of his adminis-
Utration “ whener er required by law so to do’’ (not on a day
fixed for the purpose, as in the old form of condition).

Fifth. —To make distribution to such person or persons
“as shall be entitled thercto under the provisions of any cct
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of Puatliament wow tn foree or that may hercafer e and yet eredities be nithout a remedy as aganst his sure-
gorer in pper Canada ties.  The meaning of the words ** well and truly admia-

Seoth —To render and deliser the letters of wdministra- ister according to law,” i not leftin doubt to be decided
ton upon the ter ns aml under the circmmnstavees mentioned by fudicial fnterpretation, but on the face of the obligation
in the old form of condition. made to signify that the administraior thall ©* pay the debts
which the deccased dild owe at his decease ™ We are not
aware that any case has yet arisen in which the alteration
has reecived judicial consideration, but take this occasion
assizned as hreaches—that the administrator has not wade 0 direct attention to it. It sppears, s:o.fnr a3 we under-
an inventory—has not exhibited it—has not well and truly stand ut, grreatly to widen the respousibility of suretics to

administered according to law—has not made a just and “d’f""‘Strat'U" bond-. o
true account of his administration-—has not made distribu. 0 under the old form of condition it was held that the

tion—-ur hae not under the ecireumstances stated as to hezlect or refusal of the adwinistrator to distribute the
the discovery of a will, made a render of the letters of surplus or residue of the citeets of the deceased amony the
administration. next of kin, was not a breach of that branch which required
Under the old form of condition, most if not all of these the administrator to deliver and pay over the residue, unless
breaches might be incurred without any previous citation . there hud beena previous decree o7 senteuce of th.e‘l‘lcclcsi-
(Arehbishop of Canterbury v. Willes, 1 Salk, 365). The astical Judge, beeause by the terms of the condition such
reason was that as the administrator was, by the express decrec sould precede the ‘“"“b‘"io'f (Arekbisiop of
language of the condition, requirced to exhibit an inventory Canterbury v. Robertson, 1 C & M 690); but under the
and to account at certain days, he was bound to do su . form of bond now in use, no such deerce appears to be re.
at his peril; but now that he is only to make an inventory quired before distribution, and therefore the distribution
¢ when lawfully called on in that behalf,” and the same to would scem not to be made dependent upou it.
exhibit ¢ whenever required by law so to do,” and to ac- When the administrator applics to his own use the c¢ffects
count * whenever required by law so to do,” it is believed ,of the iatestate so that those efivets are entirely lost to the
a citation will be, in the cases specified, requsite. sestate of the intestate, this bas alway< been held such a
A still greater change will arise as to the construction breach of the bond by which the administrator undertakes
ang effect of the condition that the administrator ¢ shali . ‘< well and truly to administer according to law,” as will
well and truly adwinister according to law, &c.” It was, “entitle those interested to have the bond put in suit (Arch-
under the old form of condition, held to be no breach that lishoj of Canterbury v. Rubertson, 1 C. & M. G0).
the administrator had not paid the debts of the intestate. In the United Stntes it has been held that a devastavit
Thus it was held that a creditor of the intestate was nc’ or waste cannot be tried in an activn agiinst the adininistra-
eotitled to sue upon the bond and assign as a breach, the tor and sureties, brought on the administratioa bond
non-payment of a debt due to him. The words of the (Steward v. The Treasurer of Campaygn County, 4+ Ohio
condition, that the administrator was to well and truly ad- Rep. 9%; Coney v. Wiltiams et al, 9 Mass Rep. 114);
minister, &¢., were construed as to bringing in the account, ¢ but in another state the contrary was held (Tie Frople v.
and not a3 to paying the debts of the intestate (Archbishop Dunlop, 13 Johas, 437).
of Canterbury ~. Willes, 1 Salk. 315, Browne v. Arch-  As the law stands in Upper Canada, upon a plea of plene
Lishop of Canterbury, 1 Lutv. 882 b). It was said that | administravit by the admipistrator, it is in the power of a
such was the law even though a devastavit or waste were _plaintiff to reply :ands, and if confessed, have the same sold
suggested (Archbishop of Canterbury v. Robertson, 1 C. jona judgment against the admiaistrator. In other words,
& M. 711).  Now, however, by the conditioun of th“ bond ]ands are here made assets in the hands of an adwinistrator
it is especially provided that the administrator shall ¢ well i i‘or the satisfaction of debts. In no case of which we have
and truly administer according to law, that is to say, do || any knowledge, bas the liability of the sureties of an admin-
pay the delis which the said deceased did owe at his decease.”’ } istrator in respect of the waste of lands by an admibistrator,
If any effect is to be given to these words, the old author- been determined. By the terms of the bond the sureties
ities are no Jonger law because the branch of the condition ; are liable for the due administration “ of the personal estate
|

It us now consider what would be a breach of aun ad-
mnsteation bond in Upper Canada, 0 as to cause a for-
feitnre of it The following may be, it i apprebended,

to which they apply has been most materially altered. The ! and cffects, rights, and eredits of the deccased.” Whether
old cases most unjustly limited the operation of the words ' or not the word “effects,”” can be construed to extend to
“well aad truly adwinister according to law,” so that ap lands is not yet determined. It has beer held io the United
administrator wight waste the personal estate of deceased, . States, that the sureties in an administration boad are liable
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only for the administration of the goods, chattels, and eredits
of the deceased, which were at the time of s death ( Reved
v Commoempeealth, 11 S & R 4115 and so they were
not held Lable for the act of the administrator in confessing
a judzment on which the real estate of the deceased was
sold, ar d applied to the payment of debta which were pos
terior in order to those which would have been paid had the
property been brought into a coure of admini-tration ¢ /1.

The statute now regulating the wranting of letters of
administration, is Consolidated Statute of Upper (‘anada,
cap 16. Itisa re-cnactment of the former act 22 Vie,
cap. 93, and the remarks that we made upon the last men-
tioned act, will equally apply to the existing law.

THE PITTSBURGH LEGAL JCURNAL.

We notice that the proprictors of the Pittsburyh Liyal
Juurnal have made arrangewments with the State Reporter,
Mr. R. E. Wright, under which there will be published,
officially in that Journal, abstracts of all cases that are in-

A
.

tended to be reported in the fortb-coming volumes of the;
Pennsylvania State Reports. :

. i

CPPER CANADA REPORTS.

The attention of the Profession is directed to an adver-|
tisement of Maclear & Co., in this number of the Lmr!
Journal, offering a complete set of the Upper Canuda;
Reports for sale. The chance i3 a rare one, and we arey
informed that the selling price i3 mnuch less than cost.

!
!
: . i
LAW SOCIETY, UPPER CANADA. :
|

EXYAMINATION !

HILARY TRRM, 1860

ARTICLED CLERKN

SMITH’'S MERCANTILE LAW.

1. What is an indorsement in fuli, or in bLiank respectively, of
a bill or note ; and what hills or notes can be trausferred by mere
dehvery”?

2. State the requisites of a valid tender?

3. What i3 a nominal, and what a dormant partner, and upon
what principles respectively does their liability to third persons
depend ? .

4. Tn what cases will a master be beld hable for goods bought
on kis credit by a servant? \

BLACKSTONE'S COMMENTARIES, VOL. 1.

1. What is the common law of England ? :
2 What is the meaning of the maxim, The King can do no
wrong ? i
3. What is the distinction between absolute and relative rights?

STORY'S EQUITY JURISPRUDENCE i
1. In what cases has o vendor of real estate a lien for the pur- |
chase money?

2 Under what circumstances will a conrt o1 equity Jdeecree
specific performunce of a paral contract fur the sale of land”

5 When will a court of cquity rehiese aganat pennlties and
forfetturce?

4 What is the natnre of the relief giver by a court of equity on
a Ll filed to establish n will ?

WILLIAMS ON REAL IPROPERTY

1. Give a defimition of & vested remainder® Mention an ex-
ample

2. What ia requivite to the validity of a decd of bargain and
sale®

3 Give an instarce of tenancy by sufferance.

4. What is the differcnce between an indenture and a deed poll?

G, "an a valid lease of lands be made by parol, in sny and
what cases ”

STATUTUS AND PLEADING OF THE COURTS
1. In what cases can vreplevin be brought in tlis province ?
2 What is the effect of suing the scveral parties to a bill or note
1 separate actions °

3. If the defendant in an action of ejectment does not appear
at the trial, what i4 necessary to entitla the plaintiff to a verdict?

4. What 18 the rule, under the Common Law Procedure Act*
for pleadiog and traversing the performance of conditions pre-

. cedent ?

5. How must ap infant sue in equity *

6. What is the proper proceeding to ¢afarce obedience to the
decrees or orders of the Court of Chancery ?

7 What is the next proceeding in a cause in Chancery, after a
demurrer to the Bill has been overruled?

EXAMINATION FOR CALIL.
SMITH'S MERCANTILE LAW.
1 To what limitations is an undisclosed principal’s right to cue
in bis own name subject ?
2 What is anactual and what a constructive total loss ; in what

caxes iy the insured entitled to abandon, and what is tke effect of
atandoument?

C. State the rules with regard to appropriation of payment ?
4. How may a right of lien once acquired be lost?

BYLES ON BILLS.
1. Wil an indorser be entitled to notice of dishonour, where 1t
can be shewn that he knew the bill would be dishonoured, and
what information must a notice of dishonour contain ?

2 Is there any and what distinction between the liahility of the
drawee of a bill of exchange aud a banker on whom a cheque is
drawn?

% If a Wl obtained by fraud be indorsed by A 15 B., B. having
notice of the fraud, but A. being an innccent holder, can B. re-
cov.r on the note? Give your reasons.

TAYLOR ON EVIDENCE.

1. Has the party on whom the onus proband liesin all cases the
right to begin ?—if not, state any exceptions.

2. State any exceptivns to the rule that hearsay evidence is
inadmissible.

3. What is the limitation as to the right cf calling evidence to
contradict 8 witness who denics that he has made a particular
stutement at anotber time?

4. Is a declaration by a person not a party to the record accom-
panying an act in any cases admissible in evidence” Give your
reasons.



1861.) LAW

JOURNAL.

29

STORY'S EQUITY JERISPRUDLENCL

1 What aea hall ot discovery * - Mentian vome of the cavea in
wich st s i wal e

2 Whit 19 4 constructive triget *

4 Cana smit fog speaific performance he muntuned Yy a pur-
chaser ol iand againsi the vewder where the contract s mgned by
the vendor only ?

4 Can an nfant purchaser of lands maimntam a il for specific
performance of v ngreement to purchase  Give A renson for
your arsaer

o lean executor hable in equity for & Jett -lue by lum to his
testator’« cstate !

6 When will the widow of a testator be bound tu elect Lotween
ber dower, and n legacy giveu Ler by the will?

7 In what manner can a mortgagee of perwonalty enforce Ins
security *

Give some examples

WILLUAMS ON REAL 'ROPERTY
I What are the distinguishing features of & juint tenaney *
What are * «pringing uses,” amd ** shitting uses’’ respec-
tively *  tiive cxnmples of each class, and shew 1 what way they
du not conform ta the common law,

3 W't jowers may and what may not be released or extin-
guished by the donee?

4 Isa conveyance of an cstate of freehold, to ~nmmenco at &
future day, vald at commaon law ?

What 1 eseentinl to the due execution of a dower’
¢. In what manner can an estato tal in possession be harred *

2

5

What is the proper mode of couveyance for a tenant intaii to adopt .

ta convert by estate tai] in possession into an estate 1n fee 10 Lum-
self *

ADDISON ON CONTRACTS.

1 What is the rule with regard to proof of cousideration for
simple conteacts, contracts under seal, and negotiable 10struments
respectively ®

2 Does g promise by A. to pay the debt of B, who hias been
taken under a Ca Sa in consideration that I3 ’s creditor will diu-
charge lnm from the Ca. St , require to bein wnting? Give your
reasons

3 What ig the offect of the consideration for a contract being
partly iegal and partly illegal®

4 In what cases will a request be implied where the considera- !

tion for & promise i8 rxeculed ?

PRACTICE AND STATUTES.

1 When wili & devise of lxnds by a tenant in fee simple, without
words of inheritance carry the fee ?

2. How must a will of lands be attested?

E3—camaraee g

b olnan action of trespasy, where the plaintitl recovers lean
than forty slutlings, how many certiicates are necevanry to catitie

hieen to tall costs, and wling myst such certiientes contam®
10 1< a plea of accord without satistuction, or satisfuction With -
_out accord, or cither of them, a good plea”
11 Mentian somae causes of action i which money cannot be
cpavt ite courts
" 12 Where the time for muhing an award 1s enlarged by Juige's
“order, nnd no time specificd i such order, fur how long & tie 18
the culargement ®
i

EVYAWINATION ror AL, WITH HONORS
| ————
JURTINIAN'S INSTITUTES.

1 Give a definition of the legal term **obligation,” a8 used in
thecivil law.

2 How were ohligatione arising from contracts Jivided, 10 the
Cenvil law, with refereuce to the manuer of their creation®
¢ O Gase anonstance of o contiact created ¢ eerbis
1 Give defimitions of the contracty of “matuum” apd * com-
cmodutum,” and explain tbe digtinction between them
| What was essential to make the contract of sale completo in
i1n the civil law®
, 6 Give a definition of *“morarm,” and explain the mode in
"which an obligation was dissolvel by it.

COOTE ON MORTGAGER

1 If leaveholds are mortgaged, awd Lrtoie the mortgage 19 pard
off the term cxpires, and the mortgrgee then tahes a new lense 1n
his own name, what are lus rights 1 respect of such new leave?

2 It a surety for 8 mortgagor purchases the mortgage for a
tess sum than the mortgage debt, what are iy rights agaiust the
mortgagor ?

3. What ig the proper remedy of un equitable mortgagee who
deires to apply the rents and profits of the estate, iu reduction
of his debt ?

4 Is a mortgagee who assigns the mortgage in any case liable
o the martgagor for rente and profits received atter the assign-
ment by hi< assignecs?  Give reasons fur jour answer

5 Will a mortgage gaven by & client to hig solicitor for costs
idue and to become due be to any and what extent a valid secu-
nty ?

i Can the mortgagee compel the mortgagor to sccount for reats
and profits received by the latter while in pussession?

DART'S VENDORS AND PURCHASERS.
1 Isa conveyance upon a sale by an infunt void or voidable
only ?
2 if an infant vendor commit a fraud upon the purchaser by

| falsely representing himse.f s of age, will a court of equity give

3. Uader a conveyance to two or more persons, without words ; the purchaser any and what relief, 1f the vendor attempts to re-

indicating whether they are to take as joint tenants, or tenants
in common, how will they take?
of persons to whom the rule docs not apply ?

4. How do relatives of the balf.blood take by descent?

5. Au answer to a hill haviog been filed, and no subsequcnt pro-

:cover the land in ejectment?
Are there any and what classes |

3. What are tbe requisites to & confirmation by & cestur que trust
of a voidable purchase of the trust estate by his trustee?

4. What false statement by the vendor will avoid the contract?
5 What are the essential requisites to the validity of an agree-

ceedings having been taken by the plaintiff within the time limited ' ment for the scle of lands?

for that purpose, what courses of proceeding are open to the de-
fendaut *

6. Whet is meant by the expression that & suit is abated ?
what muncer 13 an abatement rendered ?

7. To ® suit by & cestus gue truat to carry into execution the
trusts of a deed of ass.gament for the benefit of creditors, who are
the necessary parties ?

8. What is the vfect upon s fature suit between the same par-
ties, 1n respect of thc same matter, of & plaintff taking an order
to dismiss ais own bill after the csuse is set down for hearing?

In
I|bm tor specific performance ?

i tion of & testacor ®

- 6. What i8 constructive notice * Give a defipition.

7 How must a vendor, relying on a waiver by the purchaser of
his right to an investigation of the title, charge such waiver in s

| 8. What covenants for title has a purchaser a right to, frem a
i vendor who has acquired the estate sold by inheritance ?

JARMAN ON WILLS.

i 1. In what cases i8 parol evidence admissible to shew ko ‘ntea-
Give instances.
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2 dhive mome instances of estates srang by impheation under
a witl

3 Tn what cgsedw will erosa remninders be ampliod in 4 wil”?
Guve examples  [s there any difference hetween the construction
of wiliv and deeds as to the impheation of eross remmineders”

4 Lxplun the doctrine of * election™ as applieatle to wills |

Give an example.

6 When mill land« held in trust pase under u general devise ot
all the testator’s Innds”

G. Under desise ta A and Ins chobiten, v hasing no clyliren
at the date of the testator's death, what catate will v take®
What extate would such n devise have conferred of A had bud
children at the testator’s death®

WATKINS ON CONVEY ANCING,

1. Can nn estate for years be 1n any mode and how =0 himited
to A for life with remainder over to B and the herrs of hus boldy
that the first taker cannot defent the remminder?  1f an estate to
C and his heirs were limited after the hantation to B and the
beirs of bis body, what cstate would €. take”

2 1If there ia & conveyance by deed of bargain andsale ta

-

and his heiey, to such uses a3 N chall appmint, and 1 defanlt of
appointment to the uve of A. and his hews, and A, execates an
appuintinent to B. aud his beirg, does ™ take nny an’ what estate
st law? QGive reasons for your an>wers.

3. What estate will pass under a conveyance by bargaiu and

aale to A aad lus heirs by tenant 1 tal an remminder, withoud!

the consent of the protector of the setliement”

4 What nre the distinctions (five in number) between an exe-

cutory derise and a contingent remminder ®

5. What estates may be successisely hmited by way of execu-
tory devise” Within what period must an exccutory devise he
limited to take cffect 1n possession, ro as to avoud the rule of 1w
against perpetuities *

6. When does o tenancy by entireties arize ®  Give anexample-

7 What hability does the mortgagee of leasehold incur in re-
spect of the covenant on the part of the mortgagor contained jin
the lease® Uoes this Liability arise from privity of estute or
privity of contract?

STORY'S CONFLICT OF LAWS,

1 If & debt contracted in England be there barred by the Sta-
tute of Limitations, caa the creditor recoser it n this country ?
Give your reasons

2 If one enter into a contract in & foreign country o pay

money, or do any other actin thig, which eontract 13 voud by the’

law of the foreign country but vahid bere, by which law is its
validity to be determined Ly our conrts?

3. Can an action he maintained here on n coutract voul unier
the Statute of Fraudy, but nuicle and to he perfurmed in a foregn
country, by the {aw of which 1t is valid? Give reasons for jour
answer.

4. By what law i3 the succession to the moveable estate of an
intestate to ba regulated, where the intestate’s domic:l is 1 one
country, snd the moveable property in auother? Give reasons for
the answer

& If a testator domiciled in Scotland, but seized of real estate
in this country, make a willan Scotlund disposing of his lands bere,
upon what law would the construction of the will depend”® Guve
reasons for the answer.

STORY ON PARTNERSHIY

1 To what extent can the sheriff <cize partnership property
upon a judgment against an individual partner for lns separate
debt?  And what 13 the position of a purchaser from the shenff
in such a case?

2 1Is the rule that a release by one partoer of a debt due to the
firms an exception to the doctrine that ane partner has no aathority
to biond h.s co-partners by deed ?  1f not, upon what priociple does
the effect of such release depend ?

v

) Vol there any, awd of o, what ensea iy which 2 retining part-
ner, after notice, will Le beld hable for the new adebts of the new
torm
t What 1« the ¢ffect of the death wfoue partner, and what is the
positien as vegards the partnersnp property of oy personal
, fepresentatives®
7 What 1« the presamption, inthe aheencecfprecise stipnlation,
“acthe proportion m which each partaer 14« ta ~have i the profits,
;anid ders the amoeunt which each has contnibuted effect this pre-
1 sutnption ®
i ——
i RUSSELL ON CRIMUES,
¢+ 1 Daes the erime of larceny necessaridy involve a trespasn?
< Poesat hiffer mm thes respect trom embezzlement, and obtaining
maney by false pretences, and if <o, how ?
2 What re the Commere Loe affence of arson ®
I Can a woman be accessory after the fuct to a felony commit.
te:l by her husband, and dues thie rule apply to treasem”  Give
y“ll!’ reasons
.4 What 14 the definition of burglary, and what is conadered
teaght for this purpose ?
5. Are there auy crimes for which a woman will be answeratlo
if ecommutted under the control of her husband *  If so, mentivn
them.

ART Ol PLEADING.

(From the Silvmitors Jauraul )

THE

—

. At the Iast meeting of the Glazgow Legal and Specalative
Society, in the Faculty Hall, the President bavinyg intrucuced
_the Lord-Adveeate, hia lordship, after some preliminary ob-
~servations said—The subjeet that I have chosen is the art
‘of pleading as distingaished from the other branches of
Jlegal education: and as U understand that all the members
,of this society are intended fur the practice of the profession
of law, it probabiy way not be amiss to direct n few obser-

vations to that very important, and, as an artistic branch

of 1* profession, rather neglected study. Yor, while the
tstudy of the law itself embraces and engrosses the attention
cof the student, I thivk there is too little attention paid to
“the rules by which the art of pleading should be conducted,

and yet that, in order to success in the profession as the Inw
tnow stands, is essentinl—not merely written pleading, as it
!uscd tu be, but oral pleading, which, I am happy to say,
i is the principal vehicle by which the cases are now discussed ;

and therefore, ns the ymportance of the legal tribunal increases
. —and it has greatly increasel—it is the more necessary to
{ understand the philosophical and praciical roles upon which

cases should be argued as well as decided. The oljects and

principles of pleading, in the valgar sense, are much misun-
~derstond,  We often see and hear itrepresented as if the busi-
! ness of the lawyer were to make the worse appear the better
j reason—as if, at all events, that was part of hix profession—
i that the main viject of a pleader was to gluss uver the trath,
tor to bz able to doso, and to be able to present that which is not
"true in un. 2al and false colours, Now I deny altogether, not
I merely the general truth of this, Lut [ deny that there is uny-
ilh’mg in the practice of the legal profession which in the

slizhtest degree warranta or vindicates the assertion. It is

quite the reverse. In order to excellenceor effect in pleading

precise and strict accuracy is absolutely essentiul, and no man
} can be a great pleader without it.  The truth is, the mistake
| arises from ignorance of what the art of pleading is—from im-

! agiving that there is something precise and definitein legal
] right. It i3 not so, and it never can be 8o, hecause the law is

“in onc sense unjust. It is an average justice that a legal
ayctem must aim at, and the art of pleading ia the art of
. bringing the circumstances to which the pleading is applied
“within the favourable category of the law. In the great
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majority of cases that is a guestion of dialectics, not a ques-
tion of fact, fuirly admitting of a difference of opinion and of
discussion on both sides. Plainly then, in the just exercise
of the art, the elements of truth and falsehood, in their abso-
lute sense, do not arise. That is the better reason which the
judge confirms, the worst is that which he rejects: and, there-
fore, in n strict logical sense the result of making the worse
appear the better reason cannot by possibility arise. In the
noble profession of the law, about the highest intellectual ex-
ercise in which a man can be engaged, there is nothing what-
ever that approaches to the maintenance of falsehood instead
of truth in the dialectics that are necessary for the due argu-
ment of the generallegal question. On the contrary, if a man
has a bad case, the argument which must maintain it is an
argument that cannot be maintained. You may think so ; but
he is a suitor in the court, and he is entitled to have his case
stated, and he is entitled to have his argument as favourably
put for him as the facts will admit; and it is in vain to say,
therefore, that the man who only discharges a great public
daty by so stating it is liable to the slightest imputation of
endeavouring to make the worse appear the better. Now
then, the first question is the preparation for the position of a
pleader. Of course, knowledge of law lies at the foundation
of it; and if I may take the liberty of saying so to you, who
have shown your zeal and desire to profit by the study of the
law by joining the asssociation which I am now addressing,
and if I may judge by the case-book which has been put into
my hand, exercising yourselves in the meetings of this society
with great intelligence and great appreciation of legal difficul-
ties and legal distinctions—I peed not say to you that know-
ledge of the law is important, but I may take the liberty of
saying to you that every hour you spend in the study of the
law now will save you many hours in after life. But there is
another department on which I will say a word. I see that
your society is legal and speculative, and embraces not merely
discussions on legal topics, but also on speculative or general
topics. "It is impossible to overrate the importance of that
combination. When a man begins active practice there are
two snares into which he is apt to fall. One is of imagining
that he is now going to be a_practical lawyer, anything but
law is unworthy of his consideration—that he is to forget all
his previous studies, and devote himself to being a real busi-
ness man—and that if he indulges in the Iighter avocations in
which, perhaps, he once took pleasure, he is likely to lose his
reputation as well as histime. Now, there is no greater mis-
take than that, because the early studies in which a man of
intellectual tendencies engages have the most important influ-
ence on his future professional life. It enlarges the mind—it
gives variety and versatility to the tone—it enables a person
to indulge with safety in larger and more general views of
illugst}'atiqn ; but in addition to that, it gives the power of com-
position, it gives a knowledge of the language, without which
no man can be a good pleader. It is important, therefore, to
study general literature, with a view to the active exercise of
the profession, in order that you may know what to discard in
the way of expression as welras what to keep. The power of
Yreciee expression is only to be learned by knowledge of the
anguage, and that is only to be gained by studying its best
models; and the power of precise expression is one of the
greatest weapons which a pleader can use. But there are two
remarks to be made here. In the first place, it is necessary
to learn with accuracy the scientific vocabulary and nomen-
clature of your art. Now this is very apt to be a stumbling-
block to the young practitioner. I know myself I cannot ex-
press the disgust with which, fresh from moral philosophy and
the speculative society, I first began to study law. The terms
were hate(u} to me; I could notreconcile them to any model
of composition with which I was accustomed, and they ap-
peared to me to be both barbarous and absurd. But that was
a very crude and foolish imagination, because the use of tech-
nical terms is essentialto any science whatever; and so from the

use of popular terms in the science of law indicating elegance,
it indicates nothing but ignorance, because an adept in any
science is at once discerned by the accurateand skilful use of its
nomenclature—a nomenclature invented simply because it im-
ports something different from ordinary language. The proper
meaning and use of technical words is one of the most import-
ant parts of the law student, for it enables him to express with
precision neither more nor less than the technical term im-
ports. These technical terms do not admit of equivalent, be-
cause for the most part they have a scientific meaning, and,
if you once begin to introduce popular instead of technical
terms, you fail to express with the accuracy essential to good
pleading the precise idea which you intend to convey. After
some remarks on the advantage of all studies in this profes-
sion, especially that of literature, his lordship pointed out the
necessity of a very careful preparation of the causes they
might be engaged in for judicial decision. The system of
pleading in the sheriff courts, he said, is, I believe, as simple,
as good, and as nearly a model for the statement of facts, as
any system that at this moment exists, It was an experiment
which we tried in the Bill of 1853, to see whether without an
elaborate statement of facts, in ordinary and simple cases, an
issue could not be joined much more expeditiously and less
expensively than formerly was the case; and I understand
that the short answer given in after the serving of the sum-
mons—the general defence—has, on the whole, worked well.
I know that certain remarks have been made on the bench in
the Court of Session, upon cases of that kind coming up, where
the record was rather barren of fact; but I might own for my-
self that, in the cases in which I have heard the remarks
made, I am far indeed from concurring in them. I believe it
is far better, if the facts are simple, to let them be stated gen-
erally and go to proof, than to have long papers, expensively
prepared, at great sacrifice of time, for the purpose of stating
facts in detail, which might be perfectly well stated generally
at once, upon the first hearing of the case; butof course there
are many cases where this cannot be done. There are a great
many cases cf most important mercantile questions that arise
to which it is impossible to apply that general rale ; and ac-
cordingly, the mode of stating facts on the record is a matter
which the practitioner ought to study, and that also is a thing
to be done according to rule, because in no part of this pro-
ceeding is a man merely to trust to the hazard of the moment.
Fhe whole process from beginning to end ought to be an
artistic process ; and as to the mode of stating facts, according
to our system of pleading, the general rule for the practitioner
should be that he should state nothing but facts, and that all
quotations, and all extracts, correspondence, deeds and settle-
ments, should be simply referred to, and never be quoted at
all. IHaving therefore, the materials, the question is, on
what general rules, oral or written, pleading should be con-
ducted? Now this is, perhaps, more an art than a science,
having more relation to mechanical adaption than to theoreti-
cal abstraction. You should never lose sight of this, that the
real end we have in view is to convince a man, or two or three
men. The materials are facts and legal principles, and the
art is logic—the systematic and skilful combination of the
facts and the legal principles. Of course, in the practice of
this art a great deal depends upon intellectual qualities, with-
out a certain measure of which success is difficult; but still
there are some general rules which it is useful to observe, and
these general rules that I am now going to speak to are not
the rules of the schools as you will find in Cotillon, but are
certain practical rules, which by my intercourse with older
lawyers, or in my experience, seem t0 me to be well worthy
of ohservation. fn the first place, the statement of facts, as
the foundation of the logical structure, demands careful atten-
tion. It should be without prolixity, full and exhaustive.
There is nothing which young pleaders, full of the coming ar-
gument, are more apt to treat with carelessness; and yet an
argument without facts is a house built on sand, which al-
€
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thongh conatructed with all the ingennity in the world, will
tumble tawn beneath some little circamatanee overlinked or
forgotten,  The firet reputation which a pleader should aet
himeeif to aequire is a reputation for stating his facts with
unserupulone accuracy [ need say nothing of (qtentional mis-
rtatementa, because no memher of an honverable body woulld
he guiity of that.  But there i« great temptation, especially at
the commencement of & professional eareer, (o colour facts in
the mode of xtatement so ae to admit thore which are adveree,
and unduly exnggerate those which are favourable: but no
man xho indulges in this lialut in the alightest degree ever
can hecome a great pleader. It has two great disadvantages
—in the firat place, 1¢ is necessarily inconaistent with high art,
beeause exactly in proportion to the exaggeration or distor-
tion of the fact, is the argument false and powerlesa, Itis
like the tricka of painting, which, while they prodnce effects
startling to the vulgar, the cducated eye detects and diedains.
Nothing haa a greater teadency to eorrupt and deteriorate the
logical perception than the habit of lovking for aid in false
premises to aasist a difficalt or desperate pracess of reasoning.
A recond and necessary effect is distruat in the mind of the
judge. A logical fallacy may be difficult to diacern, but im-
perfect statement of fact is short-sighted as well as injurious,
and a very few iustances will produce in your accustomed
tribunal a distruet far more easy to create than to dispel. I
am the more anxious to impress thisupon you, that it is n snare
difficult at starting to aveid, and there is no cause which
o{xemtes so powerfully in producing slovenly and imperfect
pleading.  But you are nut to suppore that much legitimate
art may not he expended rimply on the statement of facts. 1t
is one great department of akilful plending. In the hands of
a master the stutement of fuct suggests vo much that when it
ia finished the battle is half over. 'The circumstances have all
fulle 1 into their proper order with sv much eoherence—they
hold such a clear and logical relation to each other—that the
desired result starts up before you before any words have even

nificant the atake may be. The ficte, however, atated, the
next question i« on what tules aliould reasoning be conduct-d ?
L asaume, of conres, at present that the pleader has maste,ed
the law applieabla to hie cane.  The question ia how heia to
“apply it Now, ane great rule t nl\:ﬁl auggest, ne it waa to
me by the greatest pleader of hia time—the lato Lord Ruther-
ford, who said to me—* Never think wint you ean say about
the leygal argement ; conaider how you are to gain vour case.”’
There 12 no error which n young pleader is so apt to run into
as exhausting his ingenuity in maintaining legal sophiems or
subtle refinements which he has chiarmed | imeelf inta admir-
ing. 'There is no trick of fancy so atrong as that which makes
a lnwyer enamoured of an nrgument he has himself invented ;
espectully if his practice is not great and his mind has had time
dwell on the process, itis wonderful how clear and concluaise
a fallncy will hecome to his own mind, when any other mind
will at once detect it. But even it the subtlety have some
legal truth to recommoand it, he must remember that he has
to adress himeelf to a judge who hns had other things to do
then to aplit intellectual huirs fur the last fortnight— and that
the attempt, in the course of n aingle address, to educate tho
Judge to Eis own pitch of refinement, must neccessarily be
hopelesa. There is no cure for this state of mind so effectual,
no means 8o potent of dispelling the day-dreama of an inventor
_of fullacies, as the prosaic question, will it gain the case? It
_may display acuteners, indicate great power of analysia: be
‘really a creditable apecimen of metaphysrical analysia; but
ali is uselesaif it will nut gain the case.  The true process is,
when the facts and the legal principles are mastered, to «it
“down quietly to consider how the battle is to bo gained and
the citadel stormed. This alao is a task which piesupposes
and insures thorough knowledge of the case. The temptation
is often great to be satisficd with saying sumething smart and
! plausible upon it; but when the ﬁne of argument is fairly
'canvassed and considered, and the points in which victory is
! pmbably determined, throw away all the reat. If they won’t

framed it. I have known pleaders who possessed this faculty | gain the cnee they are worse than worthless, whatever their
in great perfection, and who, while apparently stating in the | merits in points of ingennity ; for nothingso much injuries the
most natural order, and in the simplest language, an unvarn.: effect of a sound and strong argument as to find it alongside a
ished series of circumstances, had so arranged them, with  weak one. In the next place go atraight to your adversary’s
reference to logical order, that the argument was hegun, con- ' argumenta. It was told to me of the great .;nhn Clark, who
ducted, and riveted before the tale ot facts was ended. This, ' was in his time probably the acutestard most powerfulr,
which is one of the highest acquirements of the art, is not at the bar, that he despived greatly sow e of ais contemporaries,
only not to be confounded with inaccurate statement, hut is . who went round about and round abut their adversary, and
quite incongistent with 1t. It consists in so ndjusting the: never fairly met him, but endeavou ed to draw away tne nt-
order and manner of the narrative, a4 that it shall bear ita' tention of the Court from his argument Agiin never mis-
proper relation to the legal principles which you are anxiona state your adversary’s argument, but rather the reverse ; and
to deduce from or ay -1y to them, and the habit of endeavour-" here I may quote without offence, the practice of a great living
ing to exeel in this branch of pleading iy the surest sofegzuard pleader, now on the hench—I mean the present Lord Justice-
against being betrayed into the error 1 have endenvoured to Clerk—-who, in logal dialectics, wae probably as accomplished
wiurn i,'on against. There is also another great advantage in: a man a» the har of Scotland ever produced. He never mis-
oral pleading especially in performing the part of the duty stated his adversary’s argument--he even stated it more
with dehberation and care. It gives ease and ceonfidence to: strongly than his adversary had done, just in order that his
the reasoning which i3 to fullow. The pleader, ns he feels' triumph might be greater, when, after having strengthened
that step by step he is building his edifice on a rure foundation, ' the argument in that way, he was enahle to crumble it into
takes courage, and when his coping stone is farily placed, he' ntoms. There i3, however, a suggestion which I also learned
plants his foot firmly on it, and commences his reasoning, | from some 0. the luminaries of furmer days, who studied this
with the certainty that he has all his materials before him. ‘ art of pleading, probably with greater accuracy than we do,
1t is plain alro, that in order to bring this statemeut to theibecause, as their oral pleadirgs were notso frequent, they
desired result, it must be framed with a full knowledge .-mdl‘were able to give them more care and consideration. But I
appreciation of the legal principles to be applied—in other! remember my futher stating to me as a rule that he had often
words, no man need attempt it who is not thoroughly master! practised with success when hard pressed by the difficulties,
of his case. Jte must have weighed and pondered ovver it, and | and intricaces, and power of the opposite argument—and [
serupulously estimated the precise effect which the facts have! think I may sny of him that he was, perhaps, the fairest
on the law to be maintained ; and whether the case Le import- | pleader of his time—* It is,” he said, **a perfectly legitimnte
ant or unimportant, the practitioner should never hold his' proceeding, if you find that your adversary’s plan of reasoning
duty discharged until he has constructed his argument with ' looks so coherent and compact that you cannot hreak it, and
as much coherence and solidity as it admits of. Every case. that the judges or the audience are impressed withit, to begin
should be regarded as an exercige in his profession, to be per-- at the other end of the chain. If the oppocing argument pro-
formed as nerfectiy as possible, and the pleasure which the ' ceeds by induction, do you pa.ceed by analysis; i’ it com-
artistic labour confers will reward him amply, ho-ever insig-' mences with the statement of fact, you may begin with the
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statement of the law; and in that way you get the mind of
the judges fresh to attend to your argument, and you have
not to labour to show where the weak link isin a chain so
artificially and scientifically constructed as that of your ad-
versary.” After some observations on the style, his lordship
expressed his disapprobation of the manner in which witnesses
were very frequently examined; the questions put to them
should be really questions, and the witnesses should be left to
tell their own story in their own way. He likewise stated his
disapproval of the custom which some had of brow-beating
witnesses in cross-examination. His lordship concluded by
observing that he had thrown out some hints, and given them
a few disjointed materials, their reflection on which might
not altogether be misapplied. If he had done anything what-
ever to encourage the young student in that profession in
which he (the Lord Advocate) had spent his life, and to
which he was ardently attached—it is one of the noblest ex-
ercises of the intellect, and one of the most useful avocations
in which a citizen of a free country could engage—he would
be amply repaid for having availed himselfof the kind oppor-
tunity which they had afforded him of meeting them.

COURTS OF APPEAL—CONFLICTS OF DECISIONS.
From the Solicitors Journal.

The most important branch of the judicature of a country
would seem to beits courts of appeal. They exercise the fune-
tion of finally deciding all questions arising as to the substance
or construction of the law-—a function which in countries
of unwritten laws borders closely on the legislative; and the
decisions of these tribunals constitue the standard of the law
to which all inferior courts must conform. It might be ex-
pected, therefore, that the appellate courts would be the chief
carein the constitution of a judicial establishment ; that their
maintenance and efficiency would be a constant object of at-
tention and supervision, and that their decisions would be
received with greater respect, and studied with more diligence
by the lawycr than those of any other courts. In this country,
however, the courts of appeal appear in a very different posi-
tion. Their constitution in their present form can be traced
only to chance and casual expediency. Public attention is
seldom called to their action or efficiency; and any question
made concerning the amendment of the Supreme Court of
Appeal commonly turns upon considerations of a political
rather than a juridical character, and foreign to its immediate
purpose as a branch of the judicature of the country. Even
the judgments of these courts, though final and conclusive as
to the questions of law which come before them, are not found
of equal practical utility with those of the inferior courts ; and
the library of a lawyer in ordinary is not deemed incomplete
although it does not contain the volumes of the Reports of the
House of Lords.

The time seems now to have arrived when our courts of
appeal should be subjected to the same process of criticism
and amendment which has been exercised so freely and with
such beneficial effect over other branches of our judicature, in
comparison with which the branch in question at present re-
mains in a very inferior degree of efficiency. The operation of
our courts of appeal as at present constituted i far from satis-
factory. The multiplicity and complexity of these courts pre-
sents an unnecessary obstacle, and causes useless delay in ob-
taining a final decision ; and these evils are augmented by the
irregularity, slowness, and uncertainty, of each stage in the
Process. The final judgment, when obtained, is found to de-
pend in a great measure on the casual mode of constructing the
courts, and on other accidental causes, rather than on the real
weight of judicial authority. The value of the final judgment
as a delaration of law is thus depreciated, 8o that it even be-
comes a question whether it would not be expedient for the
House of Lords to exercige the liberty of reviewing its own

decisions, in order to avoid the alternative of persisting in some
erroneous doctrine in which it may have become implicated,
through the peculiar views entertained by two or three of its
learned members. From adiscussion which recently appeared
in the columns of this journal, it seems that some difference
of opinion actually exists even amongst the lords themselves
as to the existence of this power. Itis certainly a remarkable
instance of the unsettled state of the principles of our courts of
appeal, that any question should exist as to a power so contra-
dictory in its nature to the fundamental notion of a court of
final appeal, and to all ideas of certainty in the law.

We have collected the few following cases as examples, for
the purpose of showing the peculiar action of our courts of
appeal, and the remarkable results occasionally produced by
them, where there is much conflict of judicial opinion. These
cases, it may be said, are exceptional. But they are not goin
fact. They have been selected from the most recent publica-
tions of reports in which many other cases may be found
containing the same peculiarities in a less prominent degree ;
and the very same elements of uncertainty and inconsistency
pervade all cases of appeal, although they do not produce the
same strikingly anomalous resultsin the majority of instances.

In the case of Hickman v. Cox (8 W. R. 754) the question
was, whether creditors signing a deed of arrangement, by
which the debtor assigned his business to trustees upon trust
to carry it on for the benefit of the creditors, became liable
as partners for debts contracted by the trustees in carrying on
the business. In 1856 the Court of Common Pleas, consisting
of Jervis, C. J., Williams, J., and Willes, J., deccided this
question iu the affirmative. In 1857 the case came before the
Court of Exchequer Chamber, and the judges were equally
divided. Coleridge, J., Erle, J., aud Crompton, J., held the
affirmative ; Martin, B., Bramwell, B., and Watson, B., the
negative. In 1860 the case came before the House of Lords;
Blackburn, J., Crompton, J., Williams, J., Pollock, C. B., held
the affirmative opinion ; Channell B., Wightman, J., the nega-
tive. The law lords, comprising the Lord Chancellor, Lords
Brougham, Cranworth, Wensleydale, and Chelmsford, decided
unanimously in the negative. The opinions of the judges
and of the law lords on this question are aceordingly thus
balanced :—

Af. Neg.
Jervis, C. J. MarTIN, B.
WriLnians, J. BramweLn, B.
WiLrks, J. WarTsox, B.
CorErIDGE, J. CHANNELL, B.

ErLE, J.
CroMPTON, J.
Bracksurx, J.
PorLock, C. B.

WicHTMAN, J.

TrE Lorp CHANCELLOR.
Lorp BrougEAM.

Lorp WENSLEYDALE.
Lorp CranwoRrTH.
Loep CHELMSFORD.

The judges of the superior courts thus stand in a majority
of nine to five against the final judgment of the House of
Lords. The law lords, assembled in an unusual number,
turned the scale by a majority of two.

The recent case of Jeffries v. Alexander also presents a re-
markable conflict of judicial opinions. The question in dispute
was, whether an indenture, containing a covenant with trus-
tees that the executors of the covenantor should within twelve
months after his death invest £60,000 in Government funds in
the names of the trustess upon trusts for charitable purposes,
—where the assets of the covenantor after hig death consisted
of charges upon real estate,—was within the statute of Mort-
main. The Master of the Rolls thought that it was, and ordered
an action at law. On appeal, the Lords Justices, assisted by
Wightman and Erle, JJ., declared the indenture valid, and
that the sum was payable. Before the House of Lords, on the
first hearing, the law lords were equally divided. On the
second hearing, six common law judges attended to assist the
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House, and were equally divided : Wilde, B., Byles, J , and Pol-
lock, C.B., bLeing of the negative opinion, and Blacl burn, J.,
Willes. J., and Williams, J., of the affirmative. Fu ally, the
Lord Chancellor, Lord St. Leonards, and Lord Kingsdown,
decided the question in the affirmative against the judgments
of Lord Cranworth and Lord Wensleydale. The jrlpes who
had delivered opiniouns in this case then stood as follows :—
Afl. Neg.
Lorp CHHANCELLOR, LorDp CRANWORTH.
Lorp St. LEONARDS. Lorp WENSLEIDALE,
Lorp Kinaspows. WiLpg, B.
Bracksurs, J. Bviea, J.
Wirres, J. Porrocg, C.B
Wirrtans, J. Kxiaur Bruce, L.J.
Tue MasTER OorF THZ RoLLrs. TurneRr, L J
WicHTMAYN, J.
Ercr, J.
And the case was ulimately decided against the opinicns of the
majerity.

The case of Boosey v. Jeffries, (20 L. J. Ex. 354; 24 L. J.
Ex.81,) raised the important question whether a fureign author
while resident abroad can acquire a copyright in Englan
Rolfe, B., ruled at Nisi Prius in the pegative, to which ruling
a bill of exceptions was tendered ; and in 1851, the Court of

Exchequer Chamber, composed of Lord Campbell, C. J., l’at»]

teson, J., Maule J., Wightman, J., Cresswell, J., Erle, J., and
Williams J., decided unanimously against the ruling and in
the afirmative of the quection. Oa sappeal to the House of

Lords in 1834, the judges called in to nssist were divided in |
opinion ; Crompton, J., Williams, J., Erle, J., Wightman, J., i

Maule, J., Coleridge, J., held the affirmative ; while Alderson.
B., Parke, B., Pollock, C. B., Jervis, C. J., held the negativ-.
The law lords, comprising the Lord Chancellor, who had ori-
ginally ruled the question at Nisi Prius as Baron Rulfe, Lord
Brougham, and Lord St. Leonards, finally decided the question
in the negative.

Judicial authority in this case then stood as fullows : —

Af. Neg.
Lorp CawperLr, C J. ALDERSON, B.
ParrEson, J. Parke, B.

Maros, J.
WicaTvaw, J.
CRISSwELL, J.
Erig, J.
WiLnians, J.
CrovprroN, J.
CoLerIDGE, J.

The case was thus decided against a majority of two. Three
Jaw Jords overruled sn unanimous decision of the Court of Ex-
chequer Chamber, constituteu of seven judges, one of whom
was also a peer and might have supported his own decisivn in
the Heuse of Lords.

The case of Conper v. Slade (7 W. R. 63), was an action for
penalties under the Corrupt Practices Prevention Act, 1854,
and turned on the question whether the payment of the travel-
ling expenses of un elector waas prohibited by the statute :
Parke, B, at Nisi Prius ruled that it was. In 1856, on a bill
of ~xceptions, the Court of Exchequer Chamber decided that it
«~a8 not; Alderson, B., Cresswell, J., Martin, B., Crowder, B.,
snd Bramwell, B., being of that opinion, while Williams, J.,
maiotaioed the contrary. In 1858, the House of Lords, con-
sisting of the Lord Chancellor Cranweorth, and Lord Wensley-
dale, reversed thisjndgment : Channell, J., Watson, B., Willes

Porrock, C.B.
Jenrvis, C J.

Loarn CRANWORTH.
Lorv BrovGHAM.
Lorp St. LeoNAaRDS.

3

of the Court of Exchequer Chamber, composed of six judges,
of whom one only was dissentient.

The above examples are sufficient to call attention at once
to sume of the more obvious incongruities in the operation of
our courts af appeal. They are also highly suggestive of fur-
ther retlections on the construction and action of those courts,
which we have not space to enter upon at prese it, but which
may furnish appropriate matter for obeervation on a future
cccasion.

i DIVISION COURTS.

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

! CnarteR I
‘\ QO the Small Debt Court System, from its origin (o the establishment

d. of Dwsion Courts—A. D. 1792 to 1841.

l In treating of the Upper Canada Division Courts, a brief
reference to the institution and progress of the small debt
Lcvurt system in this part of the Province secuws a fitting
“introduction.

In the year 1791 the Province of Quebec, which then
iincluded Upper Canada, was divided into two provinees,
rand by the Imperial Act 31 Geo. 111, cap. 31, a distinct
Ileg;islat.ure was given to cach. The western or upper divi-
ston was called the Province of Upper Canada; the castern
or lower, the Province of Lower Cavada.

Upper Canada was subsequently divided into Counties,
for the purposes of representation, and commenced to le-
gislate as @ separate province under the constitution created
by the Imperial Act.

The first Parliament of Upper Canada was constituted
and assembled in the year 1792, and the first act of the
Provincial Legislature was to adopt the laws of England as
the rule of decision in all matters of controversy relative
to property and civil rights; * but ¢ the forms of proceed-
ings in civil actions and the jurisdiction of the courts
already established,” were not interfered with (32 Geo. 111,
cap. 3). 'This was followed by an act requiring all issues
of fact joined in any action in any of His Majesty’s Courts
of Justice within the Province, to be tried by a jury sum-
moned and taken conformable to the laws of England (32
Geo. III., cap. 2); and, by another act, causes exceeding

| ® The laws and customs of Canads cstablished in the vear 1774 for the Province
i of Quebec, not many years before then a French Colory with the lawa and cus
l toms nf 1bs parent country, remained in force when Upper Canada was erected
| into a sepsrate province. Unsuited to the inhabitaots of Upper Canada, the great

J., Crompton, J., Williaws, J., Wightman, J., Coleridge, J., i paonts of whom were * Britash Lorn subjects educated in countries where the
adrising for the reversal, and Bramwell, B., advising against | Loglish laws were cstablisted. and unaccustomed to the Iaws of Canada.” they
it. The question in dispute in this case, though not of legal, | yere at once abolished by the Parhiament of Upper Canada, and the English s5s-
was of great practical and political importance ; and yet only | (o established in ther lace, at the sams time. existing rights were eaved and
two law lords were found in attendance to decide firally upon ! pronerty guarded in express terms by the enactment  The Koghiah “ poor laws”
it. These two lords, one of whom had origina)ly delivered the : 4od the laws respecting bankrupts, were not introduced, belag specially ezcepted
ruling on which they sat in judgment, reversed the judgment (32 Geo. 111, cap. 1, sec. &
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alue were no longer to be disposed of

Surty shidllings in v
sammarily without a jury (32 Geo. IIL, cap. 4}

« Ty contribute to the convenieney of the inhabitants of
the Piovince an ensy and speedy me. “d of recovering
small debts,” was dremed necessary, and au act with this
declared obyeet passed in the same session of the legislu.
ture (32 Geo 111, cap 8). It provided for the establish-
ment of courts, two or more justices of the peace acting
in cach, with power to hear and determine matters of debt
to forty shullings, and to ““ deeree as to them should seen
Fach of these tribunals exercised
The several

Jjust in law and equity '
Jurisdiciion for a certain Jueality or division.
divisions being * ascertained aud hmited by the Justices’
assembled in General Quarter Sessions

The place of holding a court was fixed by the justices
acting for the particular division; the ¢/mes for holding
the several courts were on certain days prescribed by the
statate itself.

The tribunals thus created under the name of “ Cuurts
of Reyuest,” although defective in power and without any
settled procedure, were probably adequate to the wants of
the inhabitants of Upper Canada, at that time few in num-
ber; and any question that could arise in th» exercise of
the liwited jurisdiction given must have been, from the
circumstances of the country, of the simplest and most or-
dinary character. \We way at least conclude that they were
found useful and were acceptable to the people, for after a
trial of nearly a quarter of a century their jurisdiction wis
more than doubled.

“Jt was the wise constitution o~ the Common Law of
England to bring justice to every nx n’s door,” and in Eng-
land a multitude of inferior courts were from time to time
established to brieg justice home to the people. From their
great diversity, however, in consti‘ution, jurisdiction and
procedure, they failed to accomplish the object of their
creation, and were swept away, to be replaced by the
geaeral system of County Courts now existing *

However defective in other respects, our local courts
were from the first uniform in constitution aad jurisaiction,
and, without any rudical change in the general plan of or-
ganization have been gradually matured into the present

® In Mr Harnisene work on the C L ' Act, the sulyect is thus referreq
to *Ascarly 235 1917 A eourt for the reeovery of emal) delts, known as s Court
of Consernce or Court of Requesta. was by act of the Common Courneil established
in Londan In 1605 the same court was fully o-05rmed by act of the legislature
(PJdar T cap 16 This court hasing been fiund vers beneficaal in Lonidon, courts
of & stmlar nature were estatiliched by nnmerous actx of the legisiature 1n dif-
ferent parte of the hingdm  The accumulaticn of inferior eourta throughout
Eogland exlistated the jo ol ‘eaire for the locsl adnnnieteation of justice By
reason of the diverauty of t'hewe courts and the defacts in their constitution, and
1o order that “ wge rule aud manner of proceeding for the recovery of araall debts
apd d' mandsshoeald prevai! throuzbout Eagland.” all small ¢ourta were abolisbed
and a system of Cenanty Chruris ful'y estahlinbed 12 & 10 Vic. ap. 95

system of 1

veal judicatories throuzhout Upper Canada.
As it was in 1792 <o it s in 1861, tribunals are established
over the country upon the same plan, the jurisdiction alike
in all, each court has its local limits, which are fixed by the
justices aeting in Quarter Sesstons

Although the original desizn has been kept in view and
the generul features of the system retained, yet, as will be
seen, the character of these courts has been greatly changed,
—in constitution, jurisdictivn, and procedute. They are
no longer * small debt”” courts, but embrace a very large
share of the law business of the conntry *

Proceeding to notice the legislation affecting the Courts
of Request established in 1792, we find no change worthy
of particular notice till the year 1816

In the year 1797 certainly there was a provisicn empow-
ering the justices of Assize and uisi prius to aet a3 visitors
of the District Courts (then presided over by laymen) and
of Courts of Requests in their Circuits (37 Geo. I11. cap. 6,
sec. 7). But it is difficult, at least at the present day, to
say what practical advantage could be attained by this en-
actment. The same act prohibited any charge for mileage,
but this strange provision wus repealed the next session (38
Gieo. 1I1).

On the statute ook of 1816 is a legislative declaration,
.that «it will contribute to the convenicacy of the inhabi-
Itants of this Province to extend the jurisdiction of the
:Courts of Request ” It is in the preamble to the Act 56
.Geo. 11T, cap. 5, by which the jurisdictior was incressed
.to five pounds in matters of debt. This act also better de-
‘fined the authority of justices of the peace as judges of
:these courts; and laid down a siinple procedure. There
werc certain restrictions however, for an acknowledgment
of the debt in writing, or other proof than that of the oath
cof the plaiatiff, was made neeessary to ground & judgment,
unless the demand did not esceed forty shillings. A
defendant could not be summoned out of the court division
in which he was a resident, and no writ of execution could
issue 01 a judzment under the colarged jurisdiction uatil
forty days afier the judzment had passed. And it is ob-
"servable that at this carly date it was deemed proper to
cxclude from the jurisdiction of the courts ¢ debts con-
flractcd at a tavern for spirituous liquors, or for any
gambling debt whatever.”

A difficulty scems to have been felt respecting the power
of the Courts of Request to deal with cross demands, and it
would scem that a defendant having a debt agaiast a plain-

~

® Far the 1~ manths ending With Septeniber, 1553, there were 215.853 cases en-
tared :n all the Division Courtain Upper Canada. for claims varying from ¢1 to
2170 The protalie average at loast 324 10 each case, and ths total amount for
which suits entered i that period would excced five millions of dollars.

In the Courts of Request, 24.203 casec wers entered in the year 1535, for sums
under $40 1o sach case
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tiff way driven to his action for the smne if he sought to |
recover any balance against him,

By 11 Geo 1V, cap. 5 (A D. 1850), the law of set-off |
was oxtended to the Courts of Reguest, and they were
allowed to deal with such cases and to give judgment for
the defendant for any balance found to be due to him from
the plaintiff; but if the nature or amount of the dcfcnd-i
ant’s Jdemand, or set off, was such as not to come withini
the general jurisdiction, it could not be cutertained, and,
the defendant was without remedy in the Court of Request |

This is the last enactwent respecting the local cuurthi
during the first forty years of their existence in Upper
Canada, for unti} the year 1833 no other change was made
They stood from 1792 to 18335 upon their original footing. |
The court boundaries traced out by the Court of Guarter !
Sessions, the courts presided over by justices of the peace.

It was then that the first marked change was made in the
constitution of the Courts of Request, under the statute 3
. . i

By this act a rearrangement of the eourt divisions was .
directed in each district, and the divisions when deelared !
and a list thereof transmitted to the Covernor's office. !

The judicial power waz transficred from justices of the '
during the pleasure of the Crown, and to qualify for office |
each commissioner was required to take an oath ¢ fuithful- |
judgment, to hear and determine,” &e., the matters brought |
before him a- a commissioner. i
by the commissioners thereof  An vath of office was pre- i
seribed for the clerk, and both elerk and bailiff were
his ufficial duties.

The commissioner, clerk and bailiff were all paid by fees®
in the statute.

The jurisdiction of the courts was< extended ¢ to watters
ten pounds, and the defendant resided in tbe division; and
enlarged powers necessary for earrying this jurisdietion into |
lege of Barnisters and Attornies to objeet to the jurisdie-
tion was taken away, and they were o effeet debarred from

Wm. IV, cap 1.
in Quarter Sessions were to be numlered and deseribed, |
peace to commissioners appointed by and holding office |
[
ly, impartially, and honestly, according to the best of his:
A clerk and baiiiff were to be appointed to cach court !
required each to give sceurity for the due performanee of |
upon the proceedings, according toa tuble of fecs contained
of debt and contract,”” where the demand did not exceed :
effect were conferred upen the commissioners. The privi-
bringing actions in the Superior Courts upon a subject

l
matter coguizable in a Court of Requests. Witnesses hiving I
out of the division might be summoned from uny part of
the district.  Writs of execution could be executed in any |
part of the County. The commissioners were empowered |

to five and imprison for contempts in the face of the;

sincressed the el

courts, and the practice was remodelled and traced out
more in detail.  In fact, procedure in these courts was then
put much on the footing that it afterwards stood in the first
Division Court Act

As in the previous Act =0 in the statute, claims for
eambling debts and for spirituous lijjuors drunk at a tavern
were cxeluded from the jurisdiction, as were also ¢ causcs
involving the rights or title to real estate.”

The jurisdiction of our Courts of Requests was at no time
exclusive, yet their existence pointed to the propricty of
withdrawing from the superior courts cases of a trifling
nature, and the Act ~ufliviently enfurced this by providing
that the costs of actions brought in the Superior Courts,
which wight be tried in the conrt of requests, should be
limited to Court of Requests costs, unless it was shown to
the court or a judge, that from the nature of the plaintiffs
evideuce, or the situation of his witnesses, he could not
have proved his case in the Inferior Ciurt, or unless the

‘action was cummenced by bailible précess against the

defendant . *

The act was made to extend to all districts thereafter to
he ereated ; and the justices of the pesce were required at
their irst quarter sessions, if a new district, to set off the
same 1nto court divisions. It had not lorg been in force
when it was found uceeseary to make some alterations
and amendments in it, and in 1837 a statute was passed

* It those days, aud wndred until the year 1835, & person could be arrested for
A debl s ' W a3 two pounds, under process from District Courts — under process
from the Court of QGueen'« Benchf the claim exceeded five pounds  And to fscil-
ftate arrests Comulssivners «f the Court of Queen's Lench were supplied with,
and authorized by statute to msue writs.  These writs were, 1n all cases, obtain-
able un the afhdavst of the plaintiff, or bis agent of the debt, that depenent * was
apprehensii e that the defendant would leave the Province without satisfying the
sames and that process wase uat gued cut from vegativue or malicious motives,
This power of arrest was fear{ully slusel, and o vast amount of peryury and
injustice committed under cloak of law

Though commussivtiers were pot then numerous ~— probably not more than an

! averuge of fifteen 1n cach district, and were for the nost part professional mep—

yet still the facilitien for olit:ining & Wit 1. the instant at a tnfang cost, greatly
What we uld it be fu the present duy under such a Jav, when

; ommisstuners are as thich 89 blackberrs s throszh the o untry «— nien of every

grade 1 Jife, and maost of them out of the professiop®

An incalcnlable amount of boss, hardship and misery was wronught te thousands
of persuns throughout Upper Canada under that aboamuable law  The country
was infested by a plague of »clock-pedlers' in part.cular, and farwers wore
1nduced (o purchage tHeir Wares = o GAC 6T 1RO Ve ars credit’ Oh Promissory Dote

commenly with a stipualation to take pyyment of the aate tn farm stufl These

i Holes Were > iraded {rom one 1o anotuer of the sermin and seareely were they,
"due when a " apiat wasx sWorn oul.

and fortundte was the & fendant who
escaped with Juss s costa, and expenses wpiial te aubie the amount of the clann

, agminst him, for undes the Above exceplian the il was entitled 10 suproor

court comts Well-to-do farmers — e n owning cleated tarins, and who bad not
the slightest 1dea of leaving the canptrs, were arnats d tor a debt of 4 fow pounds,
and many emigrants, Just settled i the Lish, wen taken from their homes at
seding ime of harvest, Jdrageed to gaul, and ofien ] st their all for a paltry
“ciock debt.”  In fact few escaped Jumy or anncyance however good their sueans
and standing »ho fell 1nto the bands of these ruthless wirtrhes. Hundreds of
WrLs 10 one &ubly alone Lave been “suworp vut 10 & wevh, in very mauny cases
by men who bad no perwnal kunwledge of the defapdants  To thig day the old
feiticrs reuember those dotugs with 8 bitter feeling, aud «peak of tho wide spread
1myury they ocear.. ned
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for the purpose. (7 Wi, 1V, cap 12)  This stutute was
brief, and dealt with four subjects.

First—As to the organization of the courts.

It would appear that doubts arose, and reasonably
enourh, whether the magistrates acting in quarter sessivus
having once exercised the pywer confared by the act of
the court divisions in

>

IN53 to s gscertain and declare’
sheir several distriets, could afterwurds vary or change
these divisions.  To settle this doubt, it was cuncted that
it should be lawful for the magistrates to vary the divisions
of the courts of requests frem tine to time as to them
tuight seem necessary.

Necond — The naked power of suminoning witnesses,
given by the act of 1533, could Lardly have been of much
value without the authority to punish for non-attendance
This also was remedied by one of the clauses, enubling the
comissioners to impuse a fine of forty shillings upon any
person disobeying a subpaena from the court.

Third—As to jurisdiction, it was provided that a debtor
mirht be summoned from any division within the particu-

lar district to the division where the debt was contracted

and a mude was preseribed of transmitting process for ser-
viee in an out division, making proof thereof, and obtaininyg
return—much the same as that new in force in the divi-

sion coarts; and lastly, personal service of summons on a,

defendant was dispensed with in cases not exceeding five
pounds, where it was made to appear that the defendant
“ absented hiwmsclf fur the purpose of avoiding the service.”

Under the aet of 1833, as amended by that of 1837,
the power of appointing court divisions was exercised by
the magistrates in quarter sessions, and every distriet in
Upper Canada separated into divisivns. .\ court of reyuest
was organized in each division, provided with proper offi-
cers—comissioners, clerks and bailiffs.

(To be contnued.)

U. C. REPORTS.

QUEEN'S BENCH.

(Reparted by CaristoruniR Rosivsun. Esq. Barnsterat-Law )

SHAWw AND NraL ayzp Tag CorroRaTioN OF THE TowN9eHIP OF
MasSvERS
Schodd srition— Alteration— Notice ~—Bylaws

(o the 1uth of December, 1857, & township council passed a by daw creating a now
schoal necting called No ¥ out of sections 1 and S =od definiag what sbould
thereafter constitute section i3 Notice was gaven of the intwativg o pass this
by-aw but it was not done at the request of the frecholders and householders
express §ata public mvcing, on the aobtrary the chiange madeappesred to b
cppesest to the wishecof s mgonty of the fnhalatants On the Mhof May 180,

@ byiu repealing iU was passed, vf Which no totice bad been given to the par-

s anterestod thus restoning the kections o ther DHirmer position, and on the
10th of Seplember 18 9 another by-law was presed ~stens1ng the aection 13 as

it ungiaally &toad. fur the exge naes ot Luliding a sebool house, &«

JI R that the by daw of Mav, 15 o5 st be quashed, tor the previvus Ly law was
lezal aud a by 1w repesbing it who h wocld in eflect iahe a0 alterntion of
6chiool sectiong, cild not tn passed without gotice to theee futerested . and that
tht 1y law Jevving s rate cos cten T, oas at shend Iefore 187 must necessarly
b juaehed also, for that wousd 1nclude part of ahat was secion ¥

Hodgins obtained a rule musn to quash two by-laws under the
following circumstances :

! On the 19th of December, 1817, the township couneil of “anvers
"pussed n by-law altering sume of the schovl sections of the town-
shap  The st elanse credated a new school section to be carved

“out of sections numbers 10 and 8, and the new section was cal-

tled sectivts number 4, and it was defined by buundanses.

¢+ The second clause defined the portion of the township which
should thereafter compose section number 13

When this i) -law was passed the retutor, Shaw, way a member
of the towusinp cvunail. It seemed that the change was opposed
by various iwhebitauts of the then section, but Shaw proposed the
by-law in council, and one other ot the councillors voted with
hom, ene voted against it, the reeve did uat vote, and the fiftn
councillor was nut present Notice was given of the wtention to
propuse this by-law The by-luw came iuto vperastion onthe 2oth
of December, 1657,

On the Bth of May, 7838, the township council repealed tlus by-
law. the citect of winch, 1t legally dove, was tu restore matters to
the turmer footing

At tie annual ~chool election of tructees in 1858, 1t geemed the

majority of the electors counsidered that the by-law of 1857 did not
legully con~ntute the section number 13, and us Shaw's term of
othce as tru:tee expued by cffluxion of ime, the majority clected
a persuon of the name of Sanderson in lus pluce  The local
" superintendent atteaded that meeting.  When the electign was held
" for 1859 the other relator Nenl, jomed with Scott, another of the
" trustees 1n calling the meeting to elect a new trustee 1n the place
"of Neil, whose teim of office expired, snd on that oceasion one
MuQuaid was elected in Neal’s place. The parties, that is, the
muyority, were then treating the school section as upon the footing
upon winch it had stood previous tothe by-law of 1857,

It appeared that a school-bouse had been bu:lt since the repeal
of the by-law alteriag the section, aud on the 1Uth of September,
185, the township council passed a hy-law assessing the eection
1 2565, to pay the expenses of building the school house, and for

paging the teacher’s salary
. The preseut appheation was made cn the part of the relators,
Shaw and Neal, to quash these two by-laws ot the 8t of May, i858,
. und the 10th of September, 1859, in order that the by-law of the
19th of December, 1507, sltering the sections, might remain in
furce. The grounds upon winch the application was made were as
follows :

With regard to the firct of the bhy.laws—1. That the hy-law
was paseed without notice to the trustees of school sections 8 and
12, aud other parties affected thereby, and without the request of
a mujority of the freeholders and househulders of the school sections
to be attected by it.

2 That the by-law does not set ont or recite any such notice or
request as the condition precedent for the pussing thereof by eaid
council.

5. That ne notice of the passicg of the by-law was given by
the said council 0 the trustees of the wchool sections affected
thereby, nor to the local superintendent of common schools, either
immediutely after the passing thereof or on or befare the 25th of
December, 1858,

Then, with regard to the second of the by-laws complained of,
the ohjections were :

i 1. That the school section on which the rate was levied was not
1egally formed.

2. That the by-law was pasced without notice to the trustees,
and freeholders and houscholders of tae school section concerned.

2. That the by-law was passed without the previous request
of the majority of frecholders and houscbolders of said school sec-
tion, as expressed at & lawful annual or special meeting therenf
duly called by the trustees for considering the levying of the rate
mentioned 1n the by Jaw and the application thereof

L. That the by-law was passed without the previou« request of
the Tawful trustees of eaid school section, duly made to the council
ou behndf of 8 majority of the freeholders and houscholders ex-
pressed at a publ.c meeting for the purpose of suthorisiug said rate
i and application therefor
{ 5. That the by-law Joes not eet out or recite that it was passed

at the request of the trustees of the section, duly made tu such



38

LAW JOURNAL

| FeBrvARY,

counci) ur behalf of o majority of the freeholders and householders
therein, expressed at A public meeting called by the said trustees
for the purpose of authorising snd rate.

G That the by-law was not applied for by the lawiul trustees
of said section, at or before the meeting of the council held in
August, 1859,

7. That the by.law levies a rato on behalf of an illegal contract
for building the sclool house mentioned therein, smd contract
having been previously made with a member of the corporation of
trustces, and also levies a rate for luw costs, fur which the trustee
corporation is not responsible.

The application was supported by the aflidavits of the relators
and others. The relators swore that they as trustees, which they
claimed to bo a3 legally representiug the ultered school sectiun,
reccived nonotice whatever of the consvieration or passing of the
by-law of the 8th of May, 185%, aud that they were informed, and

believed, that none of the parties affected by or interested 1n the -

effect of that repealing by-law were informed of the intention or
the proceedings of the council in passing it, nor did the council
enquire or satisy itself whether any notice had been given to the
parties concerned, but that the council did it of their own accord
They further smd, that the clerk of the coural did not notify
the trustees of it, or the local superintendent, and it was only
lIat<ly he inbabitants of the section kuew that such a by-law was
passed,

The by-law of the 10th of September, 1839 was requested to be

persons, inhabitants of the section 13, ali denying that any meeting
was ever called or held for the purpove of consdering the expedi-
ency of apy alteration Al these persons savl that they were op-
posed to it, and that the majority of inhabitants were opposed to
1t that the effect of the alteration was to destroy the section, and
that it wouald be imposible to maintain a school in at.

Birxy, J., delivered the judgment of the court.

With respect to the ground upon which the defendants attack the
by-law of 1857, as a 1cason why it might be repealed by the town-

- ship council-—namely, that no pubhc meeting was held of the free-

holders aud householders of the inhabitants, or any reque-t made
to the council expressed at apy meeting for the purpose, tomnke
an alteration in the sections, this court has alrendy decided in Veas

caud The Muncpality of Saltfdeet, and Lew awd The Mepality of

Clurhe, (13 U €. R. 408 & 433,) that it is not necessary to confer
paewer upon the council to alter schocl sections that it shonld first
be asked to do <o Ly that mode of request Al that is necesenry,
in case of an slteration being asked for, is that all parties affected
by the alteration shall have been duly notified of the intended step
or alteration  Notice was given, and both sides, those favourable
to the alteration and those opposed to it, were present and were
Lieard, but the council notwithstanding passed the by-law making
the alteration  Why then it should be supposed 10 May, 185%,
that the by-law wasillegal, it s ditficult to concerve, unless it be

“that the parties thought the concil bal no power to pass it

passed by Sanderson and McQuaid, trustees of school section num-

ber 13, which they contended they represented.  With respect to
this by-law the relators swore that those persous who asked the

council to pass the by-law had no authority to du so, because they -

were wrongfully elected, and had uot the true ~eal of the corpara-
tion, which the relators contended remained in their hands  They
said they were not aware of any meeting having been called to con-
sider the levying of a rate, and they beheved none was called ; that
treating the relators as the lawful corporation of trustees, the
counc:l had full notice that they hal not requested a rate to be
levied, and they denied that they had reqiested the council to pass
the latter by-law  The relators thea further stated, that Sander-
son was the party who held the contract for the building of the
school house mentionad 1n the by-law, and for which the rate was

levied, and further, that they were informed aod believed that the |

costs of a division court smit, paid by one Scott, were 1ncluded in
the rate.

The relators were supported by the affidavits of three other
persons, iphabitants of the section, with regard to what they had
stated.

M. R, Vankoughnt shewed cause.

The application was opposed upon affulnvit of Scott, who was the
reeve for the year, T8, and who stated that he was 8 councillor

for both the years 1558 and 1554, aud was one of the school trus- .

tees in 1857, at the time the then coun il made the alteration.
He s3id that there never was any public meeting of the freeholders
and householders for the purpose of petitioning the councit to make
an alteration in the sections. A notice was given, however, that
the council would be a<! -l to make the alteration, and 1 coue-
quence of that he appeared at the mecting of the 19th of December,
1857, to oppose the alteration, and he produced the petition of
twenty-mix of the inhabitants opposiug the alteration. Neal, one
of the trustees, a relator now, appeared and produced a petition
of thirteen of the 1nhabitants in fuvour of the alteration. .\t that
time the otier relator, Shaw, way both a trustec and councillor,
apd he supported the aiteration  Scott further stated that it wa-

found the alteration worked njuriensly, and broke up the =choci, ,

and upon taking legal advice he way informed that the by-law al-
tering the scetions wastselt illegal, and ualess 1t were repesled
steps might be taken to quacht.
council, and the members of the council then had an interview with
Shaw, and Shaw was informed that if We would give sccurity
against the costs the council would allow the by-law of the 19th

December, 1857, to be tested, but this Shaw refused to do, where. ;

upon, to avoid trouble and expense to the tewnship, the council,
as Scott stated, on the Sth of May, 1858, repealed the by-law of
December, 1857,

The affilavi of Scott was supported by afidavié: of aix other

This was communicated to the.

against the wish of the majority o. the inhabitants of the school
section ?  According to the aflidavits and petitions pro and con,
there secms 10 be little doubt the by-law was passed contrary to
the wishes of a majonity of the inhabitanty  Nevertheless it was
a Jegal by-law, and 1t could only be got nid of again upon legnl
groundsg

This latter point g fnvolved in the attack made by the relators
upon the by-law of the &th of May, 1838, and the question is
whether that by-law has been legally passed without notice. It is
not pretended that the ratepayers or inhabitants generally of the
section 1.3, or the new section crented by the by-law of 18,7, were
notified or had any wvotice of an intention to pass such a meacure.
it seems that Shaw, one of the relatore, was aware en the 7th of
May that such a measure was befure the council, for he was then
asked to give the council a guarantee agninst costs, and they would
allow the by-law to stand which was then still in force; but this ke
refused to do. It appears there was a division among the inbabi-
tants immediately after the passing of the by-law of 1857, and
each division elected its own sct of trustees. or rather another
trustee to fill up a vacancy. There seems to be little doubt, that
1n the contest gninx on between the two parties, the one favorable
to na change being made 1n the section was the most numerous

The que~tion, how ver, 18 not which wag the most numerous
party electing the tiustee n 1598, or which of them had mo«t
friends o the coaunctl sn May, 1858, but the question, is whether
the ccuncil had uny power to repeal the presinus by-law without
tue panes interested in it bewng wotified of thealteratiou the repeal
wonld effect ©

The repealing of the previous by-law undoubtedly was another
alteration in the «ection, and that coald not go into operation until
the 25th of Decembn», 1858, The -fth sub-section of section 18 of
the school act of 1830, cnacts that no application for au alteration
shall be entertained unless it shall cleariy appear that all parties
affected by such alteration have been duly notified of the intended
application.  The giving of notice is a condition precedent to the
council entertaining the application. and this provision must npply
as well to the repeal of a law, which would itself constitute au al-
teration, as of a notice in the firet c1se of making a change

For this reacon the Ly-law of the 8th of May, 1858, wust be
quashed

Then comes the next by Iaw, levying the rate.  If the by-law
upon that which is fonnded be quashed, it is imposuble this can
stand.  The by-law of the &th of May, 1858, being removed out of
the way, then that of December, 1857, remains in force, and by
that a new section. number 9, wus created out of sections 13 and
8  The by-law for levying the rate, however is for rection 13 ag
it furmerly stood, and under that those who would be in the new

- sectinn 9 are called on to pay, which cannot be right so long as

numbcer O remains
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Withont enterng into the points ratsed against the last bhy-law
which have been teken, 1t 19 sufiierent to say that in removing the
by -law of the &th of May, 1898, the other mu«t go with at.

The rule should therefore be made absolute with costs

Rule absolute.

MeCarty v. THE CORPORATION OF THE VILLALEL OF OSHAWA.

tllage corporatums—- Duly o mamntan crossinygs
Thoe plamtiff, living in an tocorporated sillage, Taid a planic from hi= door acposs

e diteh fo the street, by which b was in the hatat of crosang, although the

ditcl was deep *liere, and Lo mght, by guing down the sidewalh a rhort div

tanca, has s croesed where it was shaliow In ceasvng by this plank at night e

fell of* azed broke bis log, and ha thereupon sued the eorpe rution, alleging that

it was thelr duty to bave maintaited a propir srossing froms s bouse to the

Ktreet
Meld, that there was uo such dute insumbent on the defendants, und that the

action could oot be mimintained.

‘The declaration stated that the plaintiff owoed alot in the vil-
lage of Oshawn, at the head of & strect ealled Mechanie street:
that between his land and the street there was a ditch for draining
the «treet - that it was the duty of the defendants to keep that
ditck .n proper repair, and to make and maintain a sufficient
brilge or crossing over the ditch from the street to the pluntiff's
land and dwelling house : that they neglected to do <o that the
crossing there was insufficient, and the plainuff, in crossing from
the strect to his dwelling house, fell into the ditch, and broke his
leg

Defendante plended,—1. Not guilty. 2. The same plea hy sta-
tute. 3. That they were not possessed of the streci, a3 thedeclara-
tion nileged. 4 That the plaintiff was injured by his own care-
lessness, defuult and neglect. 5. That the plaintiff’s cause of ac-
tion did not arise within three months of the action brought. 6
That the street was not a highway as alleged

At the trial, at Whitby, before Hagarty, J , an amendment was -

allowed to be made in the declaration, averring that it was the
defendants’ juty to make and maintain o bridge or crassing over
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Municipal Act, 22 Vie, ch %, sees 322, W13, extends the pro-
visions of that statute toancorporated vilinges  If the street trom
which the plank was lund to the platift’s premises by himself was
a public street, which we axsume, then by the clauses of the Mun-
cipal Corporations Act just referred to, it was the duty of the cor-
poration of the willage to keep 1t in repatr, and aright of action s
given to any individual who may sustain damage from the neglect
to do 80 But then, nny action on that ground must be brought
within three months of the damage bewng suffered, as the statute
requires, which this action was nut; and we do not see proof that
the street was out of repair

Then, as to the otkier ground of action introduced by the amend-
ment—namely, the neglect of the defendants of an allegea duty to
provile a bridge or crossing from the street to the plamntiff’s land
and house—no authority has been shewn for asserting that to be
a duty imcumbent on the corporation, and we do not think it is.

The public crossings or bridges over the side ditch at the inter-

“section of streets iy all that we see the corporations of cities, towns,

the ditch to the plaintift’s land nnd houce. and that they did not

do so. Before the amendment, the statement was that the defen-
dants dul not keep the ditch in repair, and the injury was ascribed
to their default in not doing that.
amendment.

The evidence shewed that the diteh spoken of was an vrdinary

ditch on the edge of the street, intended as usual to be open, like -
The soil being loose, the’
ditch had become wider and deeper; and was at the time of the

the other side ditches in the wmillage.

accident, about six feet wide at the top and about three feet deep.

The plaintiff could, by geing a short distance nlong the wide-
walk, have avoided the part where this deep ditch was, but in
order to cross more directly from the street to his houce, he had
himself laid a siogle plank over the ditch, by which he was in the
habit of crossing. This plank was narrow at one end, and so was
unsteady, and coming homne one night he fell off the plank and
broke his thigh  He had never applied to the defendants tomake
a cros~ing from the street to his premises, snd 1t was proved that
theinhabitantsin the village provided such erocsings for themselves,
none being provided by the corporation, exceptat the intersections
o streets.

It was objected by the defendant<’ counsel that the defindauts
were entiticd to notice of action: that the action should have been
brought withu three months; and that it way the plainuff’s own
neghgence to place there an insufticient plank.

Leave was reserved to move to enter a nonsuit or a verdict for
the defendants on these objections.

Biell, (ot Torento,) obtained a rule mia accordingly
Mackimnon ¥, Penson, 18 Eng. Rep. 0035 22
322,323, 13 & 14 Vic., ch 10, sec 1

Caneron, Q C., shewed cause, and cited Mawor SLc., of Lune
LRequs v Henley, 2CL & Fin 304 ; Whitchousev. Burmingham Canal

o, 27 0.0 Ex 255 (ibbs v. Truetees of the Liwverponl Docks, Tb.
3215 Ruck v. Wiliams, 3 H. & N. 308 Graat on Corp. 501.2.
Rosixsoy, € J, delivered the judgment of the court.

The statute 13 & 11 Vic, ch. 15, eec. 1, which was cited in this
case does not apply to incorporated willages, but only to eitics and
towos, and anything, therefure, that might turn upon provisions
in that siatute cannot affect the question before us. Bat the

He cited
Vic, ch. 49, sces.

The Jdefendant objected to the -

and villages do 1n fact provide - it ivall, sofar as we have observed,
that the inhabitants of tuwns expect them to provide, and we «dn
not think that the duty could reasonably be extended further. If
the plaintff 1o this case had walked a few yards further along the
street, he would have had the advantage of the public crossing
over the ditch 1oto the other street which intersected it, and thence
could have got conveniently upon his own land.

The plunttl, ke others, seems to have desived the conveniencc
of crossing from the street directly opposite te his own door, and
he seems also to have taken upon himself to provide a croswing,
but only by a wingle plank, which in the might timne he should have
considered it is not always safe to trust to, fu. the plank may
ensily have been shitted in its position so as not to rest firmly, or
u false step may easily produce an acculent.

We should Le making a decision which would take ail munici-
palities, both in town and country, by surprise, if we held that the
defendants weve chargenble with the accudent which the pnintff
in ths cace unfortunately met with. The verdict must, we think,
be set aside, and a verdict entered for the defendants on the leave
reserved at the trial.

Rule ubsolute

MICHAFELMAS TERM, 1860

Tue Scnoor Tru-ikes oF tHe Crry ofF ToroNTO v. THE
Muxicrrar CorroratioNn of T Ciry oF Toronto
Con Stal U C cap 6, ser 9, subrsec \1—1Ltimate of School Trustires—Duty of
'y (huncd

Where the Board of School Trastees of acity propare wmd by hefore the Muniopat

Council of the Gty an estimate of sumes deemed tequisite by the Scheol Trustees

st 1= the duty ot the City Couticd to provade such sums s the mavner dosired

by the Bonrdot mebocd Trustees
1f the Gty Cannnil v fuse sotesdo amandainns mad be 1ssaad to comped thens to

do so at thenstanee of the Schoal Trustees

Cumeron, ().C, obtained a rule in this term on the Municipal
Council of the Corporation of Toranto to shew enuse nhy a pre-
ciptory mandamus chould not i-sue, con manding them to avsesg
ad levy 250,000 onidere t by the Board of Rchool Trustees of the
city to meet the expenditme of the Commoen Schools of the aity
for 1¢60, according to the estumale furmshed by the Board to the
Mubicipal Corporation, by levyinz such a rate upon the ratesble
property 1n the said caity as shall be sufficient to raise the «aid
sum of [30,000

This rule was obtained upon an afhdavit made by one of the
School Trustees that the annual value of the whele ratable pro-
perty in the city for the current year (1860), as finally <ettled by
the Court of Reviston, 13 81 643,#588.  That the School Trustees ad-
opted the sum of S50.000 as the expenditure required for the
Common Sclionls for 1560. That an estimate was accordingly fur-
nished by the Trustees to the Corporation of the city, and that the
City Council pa-sed a by-law to assess and levy 1 cent and & mills

.in the dollar on the above-named walue for such ('omman School

expenditure, and no more; hut that such rate 18 nut sufticient to
rarse H30,000—1hat 1t will require a rate of two cents in the dollar
to do so.

The City Council did pass a by-law whicih would have imposed
a larger rate for ~chool purposes, the particulars of which by-
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law was not shown to the court, but afterwards, on the 24th
October, 1860, repeiled that by-lnw, which had fixed the rate for
the year, and wihich appropriated the proceeds on it vo sarious
purposes, 1cluding scbool purposes, sud they passed another by-
Inw as & substitute for the first, and in this latter by-law tlu-y]
provided that of the proceeds of a rate of 10 cents in the dollar,
1pesed for all purgoses mentioned 1n the by-law, the proportion
of 1 cent and six mills vhall be apphied to *detray part of the
expenses of Common School Education®

No athdavits were filed in answer to the rule.

It wus sworn that the ity Counceil having been ealled upon by
the School Trastees to mpose the neces-ny rate of two cents i
the dollor upon the whole value ot ratable property, dechned to
do so.

A Weson, ©.C, 1 showing cause ruzainst the issuing of a per- |
emptory mundamus contended that ¢, Schuol Trustees have no
veglit to insest that the city shall impose w ate tor velioul pur poses,
because they may have the means in their hamds of defraying the
expease, or purt of it, without such rate, or tihey way chouse to
raise the sum by a loan

He vbjected alsy that, as the School Act enabled the School
Trustees to raise the money themselves by rate, they are notin'
want of the extraordinary remedy by mandawus, and on legul
principles have therefore no right to 1t. .

Cameron, .C., cited Couscliduted Statutes, U.("., cap G4, sec.,
79, sub-sec. 21, p 747, Lrockeule School Trustees v. The Tewn
Counci! of Brockuile, 4 U, € Q B 302, Schaol Trustees of Port
Hope v. The Town Counal of Port Hope, 4 U. C C. P. 418; School .
Trustees of Galt v. The Mumeypality of Galt, 13 0. C. Q@ B 511,

A4 Wison, contra, cited The Keng v. The Severn and Wye Rail-
road Co , 2B & Al 465 The Kingx. The Bristol Dock Compuny, .
6B &C 181

Ronivson, C..J —In the case cited of the The Brockvidle School
Trustees v The Town Councd of Brockuadle, 4 G, C, Q B 302, this
Court had granted 2 mandamus nisi to which a return was made, |
and that veturn brought up a particular question, whether they
had or had not proceeded irregularly in an important step wlhich |
they had taken in substituting cne general School for four loewl
schools, and incurring without reference to the ratepayers a large
expense in erecting the new school The Town Council rested :
their opposition to raising the money by rate on the ground that
that measure of the trustees was illegal

This was an important question, which hoth parties desired should :
be determined by the Court, and it wasraised 1n that formal manner !
on the return to the mandamus. The Court were bound to give |
judgment on the sufficiency of the return made by the Town
Council, and flnding it to be insufficient they decided accordingly,
and the writ was ordered

The ground taken here, that the School Trustees had power hy
law to raise the rate themselves, and therefore could not call upon
the Court to command the Council, does not scem to bhave been
taken, and it is not hikely that it would be, because the objection
went to the right to raise the rate either bty their own means or
the other, on account of the alleged illegality of the exy -uditure
in putting up the new school house.

That case, therefore, caonot be relied on, as an authority for :
maintaining that the trustees can, as a matter of right, 1sistin i
all eases, on the Municipahty raising the money by rate.

Then, looking at the other case of the School Trustees of Port
Hope v. The Town Council of Port Hope, 4 C. C C. P. 418, and
Sciool Trustees of Galt v. The Mumeipaliry of Gelt, 13 U. C Q. B.
611, and looking at the existing School Act, cap. 64, (Consolidated
Stavates, Upper Canada,) [ thiok it re-ults from the whole that the
Court may, if it shall seem to them to be muuifestly proper in any
case on the facts before them, order the Municipality of a city to
raise & rate, notwithstanding the Schoel Trustees might, under the
the Act, impose and collect the necessary rate themselves.

[ take this case to come expressly under *he T4th sec. of cap
€1 Here the School Trustees have laid belore the Council ther
estima‘e of the sum required for the year for school purposes, !
whireupon the statute says, p. 747, sub-sec. 11 (f.), ** And the'
Cooneil of the city, town or village, shalf provide such sums in the |
manner desired by the said Board of School Trustees ” ]

1 am not sure what may be meant by the words *“ in the manner

“dewwred” It can hardly mean that they are to determine for the

Counci] whetber the weney shall be paid out of city funds that

“may be had, or butrowed on debentures, or ruised by rate, and it

by rate, the manuer of levying it. It means rather, I suppose,
that the City Councail are to take care and provide at such periods
and in such sums as 1t way he ealled fur.

The sub section 12 of thns clause isall that I find in the existing
Sehool Act which gives power to the Board of Schiool Trustees in
¢ty to levy scliool rates, uud that seems to be a mere disciet:on-

“ary power that may be exercised 1 aid of the power of the city to
“enllect school moneys, and when the trustees levy money under

that provisiva. it would not be on ratepayers generally, but on the
parents or guardmns of the childien attending any schvol under
their clirge. These st least are not co-extenvive powers,

Lt is very rearonable tor the City Couverl to say thut the trustees
Canunt dictate to them, neither ~hould the Court order, by what
menns they e to provide money, whether by rate or loan, aod
the cuse from Port Hope, 16 U C.oQ B. 511, that vbjection was
suid by the Court to bave much furce.

Lut in all that 13 before us 10 this case wo sce—

Ist. That the City Council have received the usual estimate fo.
the year, rad have vbjected to it

Zud. That they proceeded to provide by by-law for raising the
whole sum by rate.

drd. That they afterwards in effect cancelled what they had
doue, so far that they have provided a less rate, which will only
preduce & part of the suw, and will leave the rest unprovided for.

4t That baving every opportumty of sbhowing their rea-

; son for duing this, they have given no ienson, but leave to their

full force the grounds of complaint which the Trustees have lmd
before us 1t they substituted a rate of one cent and six mills for

; A rate of two cents, because that would produce the sumn required,
or because they bave paid, or are ready to pay, or mean to provide

the re-idue by law, or from their current general purpose funds,
or tur any other good reason, we may take it for granted they
wonld have laud the reasun befure us by afidavits.

Not having done s0, we are bound, 1 thiok, to proceed upon the
assumption that they bave no good reason to offer.

The interests of the Common Schools are too impertant in o large
city to admit of a sudden suspensiun of thewr proeedings, from any
dispute of this kind between the two authonties, if 1t can possibly
be nvorded It would produce the utm9st inconvenience.

1 thiuk we must make the rule abgolute, for the obligation upon
the City Council under the stat . is express in its terms, and no

i good reascn has been shown why, since 1t has beeu execated in

part, it has not heen executed to the full extent.

The cases cited from 2 B. & Al 640, and 6 B. & €. 281, aresat-
isfactory authorities for the purpose for which they are cited, but
do not apply under the circumstances of this case to restrain us
from doing what we can to prevent what, for all that appears,
might come to be a great public evil. If the Uity Corporation shall
bereafter show that they have rendered it unnecessary to levy &
rate as required by providing the mouey without delay, either
wholly or in part, from other sources, they may be assured that
no fault will be found with such a course.

It is but just towards the city to suppose that if they were pre-
pared to meet the estimate without levying a rate, they would not
have left them to this time uopaid, or at least such amousts on
account as were from time to tume required.

Rule absolute.

CHAMBERS.

Reported by Ropenrt A. Harwisov, B, Barnsterat Law.

Havirrox axp Davis v Horcoms, McPuersos, Ap CRANE

Sereral Defendants—Ca. Su.—Arrest of one—Satisfaction of
Judgment.
2ld, that the arrest of cne of several Gef ndants undir 8 ¢ sa, and hig subse”
quent discharge with the eoncent of plaintill operates 83 A salsinction of ihe
Judgment by all the defendants, and th<. although plaintufl at the time of the
discharge expressls stipulated that bis other remedies on the jJudgment wore
not to be impaired by the discharge (January 7, 1861 )

This was a summons to set aside s writ of £. fa, issued 5th
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July, 1560, against the goods of the defendants, and all proceed-
igs thereon, and tor entering satisfaction ot the judgment roll
under tie toilowing circumstances. .

The plamtfls ottaned judgment against the defendants, in
January, 1858, upon a bill of exchange, drawn by Messre Tlol-
comb & Ilenderscy, upoa and accepted by the defendants, McPher-
son & Crane,

Mel’herson & Crane made an assignment for the benedit of cre-
ditors, on the 2ud Jan , 1455 In June, 1898, the defendanty sued
out a ca. sa. upon the Julgment, agamst all the defendants, and
thereupon the defendant, McPherson, was arrested and charged
i execution; and on the 5rd July., 1858 the piaintifi’s volicitm
authorised the shentf to discharge him by a memorandam n writ-
g, ax tolluws: * Mr. Shenif you will please discharge the de-
tendant, Johu McePherson, from custody, under the ed. sa. i this
can e, upon payment of your fees

The detendant was discharged, and the plaintifs signed the deed
of axsignment, made by McPherson X Crane, on or abeut the 20th
July  The planttts, on Oth July, 1800, sued out a n 1@ against
the gouds of the defendants, and under it the sherifl seized goods
1 the possession ot the defendant Holcomb

fr waz sworn on the part of the phuntiity, that the understand.
ing when McPherson was discharged, was that the plaintifls were
not to be aflected by the discharge, but were to be at liberty to
wntorce the judgment by any other remeiy.

(ult, ¢ O torthe rummonssubmitted, 1. That satisfaction of
a judgment by one of several deiendants is, as agaiost the judgment

creditor, satisfaction by all. 2 That the arrest of one defendant
in the cause under a ca sa , and s subsequent discharge trow
custody Ly the order of the plaintiff’s attorney, operates as a sa-
tistnction of the judgment by the defendnut arrested.  He referred
to Vigers v, Aldrich, 4 Burr, 2482; Jagues v Wiathy, 1 T. R.,
607 1 Clarke v, Clement, et «l , 6 T. N, 325; Cuatlem «. .lrnott,
SCLBL,NCSL T

Huarrison, I A4, contra, contended, 1. That the arrest under a
ca s was Bot per se a satisfaction ot the debt. 2. That thus fol-
lowed by the discharge from custody by the order of the plawmtifl s
attorney, was not sufficient to work satisfaction. 3. That the con-
sent of plamtift to the discharge, must be shown to have been
express and absolute. 4 That when plaintiff consented to the
discharge in this cause, it was upon the express reservation of his
oiher remedies of the yjudgment. 5 Thut the arrest and subse-
quent discharge of & single defendant, would not operate as an

absolute <atistuction of the debt, but only to bar the plaintifi’s-

remedy by e su as against the particular defendant. 6. That,
if & satistaction, the liability of defendants as drawers of o bill of
exchange, is under our statutes several, as if separate actions hadd
been Lrought, and so satisfuction by arrest and discharge of one
would he no har to proceedings aganst the others. e referred
toCon. Stat, U € cap 22,9 274, p. 244; 16 cap 42, o 24, 1
seq p 46 Denton v. Godfrey, et al, 11 Jur, SO0, Harrns v
Fast fadie Co ) 11 Moore, P.C, 39 Thompson s, Purish, 5 €. 1%,
B S, 680,

JLrds, J.—Mr Harrison relies on Deaton v (odirey, 11 Jur,
800, Haines v. Lust India Co., 11 Moore, ¥ C, 595 and Thoug-
son v Purish, 5 C. B. N 8., 653, to establish the generar priu-
cipal that & ca so executed aguinst the defendaut is not a satis-
faction of the judgment, and that plaintuff may obtain satisfuc-
tion from another defeudant, though he has discharged McPher-
son. He argues also, that the defendant Holcomb is not a juiut
contractor with McPherten and Crane, aud therejfore the taking
of the person of McePherson is no satisfaction.

For the purpose of determining the question raned in this cause,
1t does not appear to me we are to go behind the judgment and
exumume upon what 1t is founded  Admit it to be that Halcouwsb
was only hable as drawer of the bill, and the other two as ac-
ceptors, and that :f there had been separate actions, the dischacge
of the defendants from an arrest 1n oae, would have beer no dis-
charge in the other, yet when the bill has passed into judgment
in one action agmnst all, there is no longer a several lLabilty in
d@ifferent charucters, ail are equally linble upon the judgment, and
it must be con~udercd as one judgment  The bill 15 merged in the
Judgment, and the execution must follow the judgment both as
respects the different kinds ol execution, and as respects all the

defendants, unless there be <ome legal excuse or reason for 1t —
Hob MY, Ruynes v Jones o af (0N & W, 101

Where the plaintiff obtained o verdict 1in (respass, against two
defendants, buth of whom were arrested en a joint capras ad salrs-
JSucwendum, and oae was dhscharged on mving a promissory note to
the plontfl, the Court of Cummon Pleas held that this operated
to discharge the other.  Nee Ballane v. Lrice & DPayne, 2
Moore, 230,

The true nature of the question in this case is, whether the
judgment is to be considered satisfied or not by what the plaintff
has done, for if the judgment has been satistied as respects
McPherson, there can be no question that once being satisfied
there 13 an end of it fur any purpose whatever.

I agree with the proposition that the mere taking of the per-
son upon a cupas ad saticrucendum 1+ not gatisfaction per se of
the ,uldgment lut here the pluntuffs themselves discharged
MePlierson, and the question 13 whether that act dud not entide
him to have the judgment treated as satisfiad,

It appears to me that the cases of Vigers v. Aldrich, 4 Burr.,
2484 1 Jaques v Whahy, 1 T. R, 557, and Turner v Hugue 7 T.
IR, 426, fully support the proposition that the judgment must be
consudered, as respects McPherson, to be satirfied.

1t it is to be cousidered as satistfied with regard to one defen-
dant, is 1t nutso as te all?  The case of Clarke v, Clement, 6 T.
R., 525, and the oase already mentioned of Lallum v. Irice, prove
clearly to my satisfaction that it is so,

In Clurk v. Clement, the plainuff first took one of two defen-
dants upou & joint ¢ sa, and discharged him. The other defen-
dunt then moved to bave satisfaction entered, but the court instead
of ordering that, made an order protecting the defendant from
arrest. The plaintitt then sued out a cu. su against the defendant
alone, who nad heen arrested, and then that defeudant apphed to
the court to set thut writ aside for irregularity, for bemg against
the defendant alone, and to bave satisfuction entered upon the
roll  The court decided that the plaintiff was wrong upon both
point<, and miule abrolute the rale for entering satistuction

If the defendant obtains his discharge by operation of law, or
in sorae manner to which the .antiff 13 not consenting, then the
fuct of having been taken in execution is not satisfaction.  But if
the plaintiff discharge the defendant, then the taking and the dis-
charge complete the satisfuction, and a julgment once satisfied
by one defendant must, as respects the plamntiff, be considered
80 quoud all the defendanta.

I refer to Catien v. Kernot 3 C. B. N. 8. 79G; Blackhurn v. Stu-
part, 2 East, 243 ; Lambertv. Parneil, 10 Jur 31; Wood v. Bram-
head, 21 Law J. Ex, 216,

The summons must be wmade absolute, but ithout costs.
Summons absolute without costs

Escrisit BT an. v. Hesvewsox

In an action an the enmmuon counts by a4 T onto apent of 4 country attoroey
aainst his privopal for wlleged ageney sefvices, hoave was gnven o dofondant
on the vsual afdavit to plead—1 Neser indebted 2 Pavinent 3 Nt off
4 Nowrdedivery ot Ball sigaecd by plantiff one month before action

(Chambers, Dee, J0, 1560 )

This was an action broaght by plaintiffs against defendant, on
the common counts for aliexed professional services rendered by
the plaintiffs attorneys of the court, as Toronto agents for the
defendant, anuvther attorney of the court reuident and practising
in Bellewille

Jurkecn, upon the usual affidavit, that he had just ground to
traverse the several matters proposed to be traversed, and that the
severnl matters sought to be plended by way of confession and
avoidance were respectively true :n substance, and in fact, ob-
tained u summons to plead the fullowing matters.

1 Never indebted. 2 Payment. 3. Sct off. 4, Noun-delivery
of bills signed by piaintiff one month before actior.

He cited Smth v Iimes, 4 Lx 32,

Lnglish showed canse.

McLgas, J, made absolute the summons to plead all the mat-
ters proposed to be pleaded
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COURT O0F ERROR AND AI'PEAL. | HarL, Appellant, v. Carvwgr, Respondent
| Mortgage— Redemption— Dormant Egjurfies—Stotute of Lontahiony —Infuncy

"The tespondent (plaatf helow) Bld S ikl fo rodeem s mortgags made by
hie father in 1535 payable on th dth ebruary, INT The mortzagor re-
mamed in possessinn until his death in slay, 1535, aad bhis heir (then an infang)
continusd to reride o1 the praterty until some tune in 1850 (about 4 year alter
the death of the martgagess when the mortga o obtsined possession In 184
the morteagee sold to oue of the appeilante  The respondent s bill was hled on
the 1sth Ui tober, 1800

Helld, (afirming the judgment of the Court of Clancerv) 1 That the respandent
wans entitled 10 1edeemn 2 That the Dormant Lgutties Act does not appiy to
cines of tportgage 3 That dissbilitics apply to the redemption of 1o rtizagres
tha same #e G tions fo recsve It oF fenpt, and that the statute of Binitatiot.
wad fe Pae to the relief soughit by the reepondent.

Appeal from the Court of Chancery The facts of the case
and the judgment of the Court below, are reported 6 1. ' L J,
141.

S Crooka for the appellunt

(A ported Ly T Hobazne, Page Barn teral-Fow)

Cruratt (Shend;, Appellant, vs Potrrg, Reenondent.
Erecutvons— tttachmente— Al conding Hebtor & Ad—Dmmity

Held, (afirranz: the judzment of the C P thit aosooond exeention coming into a
Sherstt 8 hands after sevoral attachunest«, viebor the Abscondimg hebitors At
the debtor s goods Bavin g tren suli under the fist exvcution—hae prhatey ever
the sttachimenty foded January, Ivnl )

Appeal from the Comman Pleas. Tms wes aun action agrinst a

Sheritt for a fule sctury, mvolvinz the qguestion of prioity be-

tween an exceutton and nttachments The tacts of the case ot

v, Carrall,ave reportedm b U ¢ LoJ 42 and 9 UL € O ) 2

sec alxo the case of Cawrratl v, Poterr, (10U C QOB SHG),

Freeman, Q C., and Buird for the appenl, Wood and & A4 Llur--
rison contra. R. A iwrrizon and Thomas Hodyos for the respondeat.

Rowpinsox, C. J., (nfter stating the facts of the cise) It seams Romxsox, O J —=The first part of the preamble to the Dormant
to me that the attachmenty being in the Shenil's hands before the Equities Act, 18 Vie. ¢ch 121, seems to be retained in the Con.
exccution ot the respondent are entitled to priority, nccording to Stae. U . ch. 12, 8s. 67, 60, and is therefore still in force. But
the wording of the ~tatute. From early times it has been leld it appears to me from the wording of the statute that the Dor-
that where a second exccution against n person comes into the v mant Equities Act does not apply to mortgnges where the right to
hands of a Sheriff, where the person is already in bis custody, he | redeem 15 expressed in the deed, and on thus point I concur vith
does not go through the form of a second arrest  ln attachments ' the judgment delivered in the court below. Then as to the sta-
agamst the person, the words used 1n the writ are- ¢ Keep and | tute of himitations, as being 8 bar to the right to redeem. The
detain the bady,” and in the form of writ given in the Absconding ' statute did not begin to run during the lifetime of the mortgagor,

Debtory’ \Act the words used are, *‘attach, seize and safely keep ' he was .u possession, and if the mortgugee wished to eject bim,

all the real and personal property,” &c. It does not appear that  he could stay proceedings by paying the money into Court.  As-

this might to seize was merely to compel the appearance of the ! suming that every stutemeat in the bill must be taken against the

absconding debtor  The appeal should be sustained. ! plender, and that the phrase ‘“about a year after May, 1858,

Drarer, C.J., C .—1t does not seem to me that the dehtor's should mean May, 1839, and the bill not being filed until October,

gouls are «cized by the attnciment. When taken by the Sheriff 1839, does the disability of infancy relieve the respondent from
one of three things happens.—1. Special biilis put in by the the operation of the statute? We think it does, and that he ig
detendant, and then all Jus property <o attached is restoved m;eululed to clugm the benefit of the disabilities clause of that sta-
Wim; or—2. The plaintill ubtuin« judgment and 1ssucs execution ; - tute. ’1"he object of the mortgage clause was to settlg 1130 law as
or—3 It the plaintiff fuils, the Sheriff is to restore the property : 10 the right ot the mortgagor to redeem. nnd. not to limit bim in
to the defendavt. Now, the object of the attachment is to compel | 10y nther way. and therefore not to deprive him of the advantage
the defendant to put in special bail, or retain the goods until the ! of dlsnl{llitles Wb’Qh h? 9_“J°.Yed befu{-e: There is nothing mn this
plaintifl’s right is determined.  The objects of writs of fiery facias - €2S€ which brings it within the provisions of the 1ith section of
and of writs of attachment are totally different. The Sheriff hag ' the Chancery Act of 1837. The appeal therefore should be dis-
no authonity to sell except under executions.—he could not sel] ' missed.

under the attachments uuless in the cases poime_d out in the sta- Estex, V. C.—T had doubts at first as to whether the julgment

tute  Either then he sold under the respondent’s writ, ot under i the case should not be reversed. But on mature consideration

the writs of the attaching creditors, and now retaing the money for |

these executions. The seizure ny a writ of execution iaa complete
and exhaustive act,——not so a seizurc by a writ of attachment On
technical grounds the respondentis eutitled to priority, and the
appeal should be dismisced

McLEeax, J., concarred with Robinson, €. J., that_ the appeal
should be sustained.

Esten, V. C., coucurred with Draver, C. J. The respondent’s
writ attached on the goods immediately on 1ts being placed in the
Sheriff’s hands, and should have priorty over the attachments.
The appeal should be dismissed.

Brrysg, J —The attachment coming into the Sheriff’s hands
while the goods were in his custody under a prior execution could
not attach, because an exccution is a totally difierent writ, and the
goods enure to the class of creditors who have the proper writsin
the Sheriff's hands.  Appeal should be dismissed.

SpraGGE, V. C.—The cases in the books do not clearly show
what act should be done by the Sheniff to bind the goods. The
writ of sattach:nent without some act does not bind the goods in
custodia lemus.  In tins case, the Sheriff had actually seized the
goods under a prior execution, and be held them to answer any
legal charge which might come in against them; and a writ of
attachment being such legal charge, it must be held that cuch at-
tachments coming in before the respondent’s execution are entitled
to prierity.  The appeal should be <ustained.

Rumnanns, J, and Hagarry, J, affiemed their judgments in the
court below, and concurred that the appeal should be distmssed.

Ler cur,—Appeal disroissed with costs,

I am satisfied that I was right in the judgment given in the Court
"below. The Dormant Equities Act cannot apply to this case, for
"mortgages are not within it. In regard to the 11th section of the
« Chancery Act of 1837 (Con. Stat. U. C. pp. 57, 875), that section
!l think cannot apply. In cases arising under it, the plaintiff
*must state a case to warrant the exercise of the discretion of the
: Court, and the defendent should not meet it by a demurrer. Then
. as to the statement in the Bill a8 to the time when the mortgagee
“took possession, ‘‘about a year after,” May, 1838, the case of
« Baker v. Wetton, (14 Sim. 426, s. ¢. 9, Jur. 98,) laysitdown that
the Court will not on such statement as ‘‘shortly after,” &c.,
{intended on demurrer that the il shows any thing from which
i1t can be irferred with certainty at what period the time com-
,menced to run, and as long as that judgment stands we must
1be governed by it The clause in the statute of limitations pro-
, viding for disabilities, must te held to apply to redemption of
-mortgages, as well as to actions for the recovery of land. Al-
though Sir Ndward Sugden in his work on Reat Property Stat-
utes, remarks, *¢ There ig, it should be observed, no saving for
- disabilities of the mortgagor or his heirs,” (p. 114.) Mr. Fisher
(in Law of Mortgages, p. 95), 1n referring to this statement, ex-
presses a strong opinion against it, and doubts whether 1t was
ever intended that the Courts of Equity in construing the Act
would feel hound to deprive the mortgagor aund his heirs of the
benefit of disalnlities. I think the Legislature did not intend to
deprive the mortgagor and his heirs of that benefit, and I must
_therefore lold this respondent entitled to it, and tbat he bhas a
right to redeen:.
Per. Cur.—Appeal dismigsed with costs.
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Bavk oF Toronto v EecLFs
ep g nt for Cretitors— Fradencs— Beqiiratan— Relin e

dhiew e appeal from the C 8 Thiv ense was asto the validity of nnoacagn-
et for the tenelit of czeditors aned e giestions radsed o the sppeal were (1)
Aeto the admise fon of evidenos of const borution diinde thead ed

020 A tissit le— 21 as to tegdsteation el that of did notdisturh the convey -
wheer o as to relevse  Held that iUded not svitiate the assicnment, as truud
was ol o te presunand azanst the assicier

Esten and Spragge, V. O, Jhgcenteentidus.
Pcr Cur —Appeal -hsmizsed with costs,
MeNICIPALITY Kiva v Hienes.
Appeal from the @ B, The judgzment of the Court was deli-
vered by Draper, C J, C . Appeal dismissed with cor =

0}

CoMvERCIAL BANK v. AvemiLL.
Appeal dismissed withs costs.

Great WestieN Raipway Co v. Braw

“ .- o v McALEESE,
“ “ «“ v. Fawcsrr.
o w“ o v. Couk R

Appeals dismi-sed with costs

MeARTHUR v, VANDEBURGH.

In tlis case Robinson, € J, delivered judgment, efficming the
judgment of the Court below. The other members ot the Court
concurred with so much of the judgment as affirmed the conclu-
sivenerd of the hine run by the surveyor, Roche. Appeal dismissed
with costs.

Port Drece Harsor Co. v. WEBB.
Appeal dismissed with costs.

Josern v. HEaTON.
Stands until next sitting

CHANCERY.

Reported by A Gry* 1, Esq , Barrister-ai-Law

Hevey v. Brrxees.

Asgessment Act—Sule o Lands fr Tires—Cimbenation b Prevent Competition—
Etect on Sale—Kelee f—Costs

A comlination among tndders ut an duction gale of landy fur taxes unider and

pursuant to the Asseasment Ast, 18 not only contrary to public policy. but con-
trary to the apirit and intent of the Assessiment Act.

A party who purchases a lot of land uat a sale where such comlinatinn exists,
thovgh nat a party to the combination, wall not be protected 1n bis purchase
The Sherill s, a5 it were. a statutory trustee, and 1t 1s s duty a8 such, by every
go:si.hle means, fo discountcuance a combirition aguinst competition amony

1liders

A person whose land was sold for taxes at a rale where such a combination was
proved to bave existed, natwithetanding the lapse of & year allowed by the
statute to redeeny, was reliesed from the sale on the aame terma as 3f he bad
tendered payment within the year—cach party paying his own costs of suit

This bill wss filed by the owner of land sotd for taxes, under
the assessment laws of this Province, in the month of October,
1838.

‘The sale was impeached on the ground of the improper conduct
of the sale by the Sheriff, and of there being a combination
among the audience, or a large number of them, to prevent com-
petition at the sale.

The sum due for taxes and for the expenses was ten dollars and
forty cents, and to gatisfy this 200 acres of land, being Lot 12 in
the 2nd Concession of the Township of Moore, was cold, and was
pu)rchgsed by the defendant. Its value was proved to be about
e .

The nature of the combination charged, ard
established by the evidence, was,

{0 some extent
that the parties to it should not

bie azainst one another  The obgect of the parties was to get
Swhole lots knocked down to them for the taxes inarrenr | anid
there appeared to hmve been a sort of rotation agreed upon, or at
least nnideratond among them, necor-ing to which parties were to
get entire Ints without apposstion
It wns not Lrouglt home to the deendant that he was a party to
such combination, and several bulders at the sale were called by
“the defendant to prove that they were not parties to any combin-
~rtion, and some expressed the beliet that there was no such com-
bination whatever: but the fuct of such corbinanon is proved oy
ione of the parties to 1t, Mr. Yeonans, who says: ** 1 got a whole
|lot for the taxes. There was an agreement between some pur-
I ehasers, about a dozen 1 think, of hom I was one—that wo
<hould not bid against one another Ve were to nllow one another
i to get whole lots I any oue bid out of his turn it was sad, let
1Lim have the fot. it 13 his tarn,” speaking of the person bid
iagmnst, ¢ The arrangement applied to both days.” Wlat occur-
“red at the sale is perhaps best described in the witnesses own
"worde  Michuel Suilivan says :—1 bid for one lot and got it on
tbe first day.

¢ There was some coinpetition, and there was a general under-
!atanding among those present that they should not bid against
one another, hut each take a lot in his turn.  This understanding
continued to the end of the sale. If after & person got a 1ot he
i bid for another, it was complaine:d of, and it wue openly remarked
that he had no right to bid ngain out of his turn >’ < At the sale
if any peristed in bidding others would bid against lum, wo as to
bring it down to two or three acres; few did persist after being
told they were bilding out of their turn; there was an opporfun-
ity for others to id if they liked; some bid on lots in order to
perfect their title; I was not present at any arrangeme-t that
parties should not bid azainst one another, but I saw that there
was auch an understanding; the auwdlience was rather riotous
sometimes, and the Sherift threatened to postpone the sale ™
Francis Creighton gays:—* I tried to gt a lot the first day, but
could not; on the second day the bidders seemed to get lotsapiece,
but when I tried they bid against me, and 1 did not go below
fifty acr-=, but when I bid that they would bid lower ; other bid-
ders were bid against in the same way It appeared to me that
the townspeople nod speculators were cimbined together.”

This was confirmed by the auctioneer himself, who says -—< On

the first day a great many luts were cut down to small pieces,
whicu were not taken; I thought that it was to prevent others
from getting the lots. On the second day more whole lots were
sold than on the first. T thought bidders aliowed others to get a
lot under the idea that they would be allowed themselves to get
one without opposition. There was nothing corrupt or fraudulent
about the sale that I know of.  Me. Thornton acted as Sheni's
clerk at the «ale; he buught some lots  When they were put up
. he snid he would take that lot, and there was no one who would
| bid against him
; The evidence for the defence did not materially change the
| character of tiie proceedings at the sule  The witnesses spoke of
! more competition than the witnesses for the plhiotfl; and their
evidence tends to exonerate the Sheriff from complicity in any
arrangement among purchazers to prevent compenition, but cven
Mr. Tulfourd, whose evidence is entitled to imglicit confidence,
i says :-—< There was an attempt among bidders certainly to get
lots in turn, not opposing one another, but the Sheriff I am satis-
fied had nothing to do with it. I bid for the sake of investment,
rather than for the purpose of purchasing land. There was a
good deal of noise part of the time.”” Other witnesses agreed
generally in the evidence of Mr. Talfourd. One of them, McAvoy,
says:—<There was a great deal of clamour and noise at the
sale

The Sheriff was also called for the defence. Ie said he was
not awarc of any agreement among the audience as to the.r bid-
ding, but he adds—* I did not, however, like the way in whick
the audience conducted the sale. The practice of per<ons saying
{ ¢ I will take this laud.” and others saying, ‘let them have it,’ was

i probably repeated a thousand times; such practices occur at all

sales for taxes, I believe” He added that a number of young

. men of the place were scattered through the audience; that the

greater part of the land sold rhe first day was thrown up—that
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chazed by peraons at a distance was returned.

Other witnesses gpoke of o combination tu prevent what they
call xpeculators from a distance from purchaung, others of pur-
chave by such speculatora through the young men of the town

1t also appeared from the evidence that whole loty were purchas-
ed by persons who professed their object to ve to pertect ther
title ; that lands not hikely to be redeemed were preferred, that
the sale was conducted amid much noise and confusion , aad that
a considerable partion of the audience interfered in the conduct of .
the sale, not only by a private comhnation or understanding,
among themaselves, hut by openly intertering with biddors te pre-,
vent their competition.

Mowat, Q C, for plaintiff.
Boulton, for defendant

J. . Cameron, Q. C | nud G, 1) .

Siracar, J C., delivered the judgment of the Court. .

To conmder brietly the object of that poitinn of the auldicnce .
that acted 1n combiuntion, the means they took to accomplhish it,
and 1ty effect upon the sale

The chject 18 palpable aud was not disguised. It was to secure X
to themselves entire parcels of land for the taxes in arrear. Thel
meaus taken to accomphsh that object were by an arrangement |
not to compete with one another, aud by ulencing competition in|
others. So far as in them lay, they endeavored to counfine the

purchased by persoaaan the neighborhoold principaliy | that pur- !

The Laoks are, imleed, full of authorities to «how that a party

cwho ohtuns an v it vee by untur deahing not he allowed ty

hald at, and that whether the advantagze he an the chape of w pur-
chase or not, and af a purchase whether gt be by nuction or
not, «till it as obvious that a «ale by auction eannot he that
test of far dealing whieh it 13 wmtended and taken to be, un-

) e N .
lesa it is xerupulously kept tree from nndue mfluence from any

quarter.  Amiln regard o wales of Iand for the panyment of taxes,
st may be saud to be the avowed policy of the statutes that the lenst
tand possible should be wold ; and as a conseqnence that any con-
tuvance that may be practised 10 procure the whole, or n Inrge
portion than necessary of the land to be wold, 18 in contravention
of that pohey. and 1t 13 adontted that notonly 14 the sale at which
it 13 practised aftected by it, but future sales, aved at other places
ax well ny at the ~ame; for Lidders will be detevred from ever
wong to such sales when they tind that their uttempts to purchase

s may bhe deteated by combiantions or other contrivances.

Witn regard to combunations, they may certatnly be innocent,
and instances are given where they may be 20 One s where the
thing sold s of such o nature as to be only withun the reach of
several combined.  Another instance is where each of two parties
requires a portinn of a picce of land offered for sale, and agrees
that one ~hall bid for the benefit of both of them. But the comn-
bination which existed in this case wus of a totally diffevent cha-
racter. 1t was to obtain land not offered for sale voluntarily by

the biddings (with certain exceptions, ot wiuch a purchase slleged : the owner . and where he might exercise some enntrol ; but throngh

to perfect alittle wasone,) to & certaun set

set were bid against and the quant:ties of land run down to such ! petiton excluded ?

Thuse vutside of this | the process of the law, —without competition

And why s com-
Clearly under the apprehension that other

a trifle asto be useless to the purchaser, aud these generully not: brlders would pay the taxes for lesa land: in other words, that

taken 1if the parchase happened to full to one of themseives,

I do ' others are prepared to bid more for the land than they arc; and

not mean that the evidence shews that this exclusion of others was ! in order that they may get it at as great an under value a3 possi-

umversal.

with, but still this portion of the aundience exercised such an io- | dredth part of its value

Mr Talfourd and some others were not interfered ) ble, —at a tenth, a hundredth, or, as in this case, a1 2 two hun-

I can have no hesitation 1n eaying, that

fluence upon the sale—it1s not too much to say. such a control i such combmation mwust, in the eye of the law, be lovked upon as

over 1it—as practically to eaclude whom they would from purchas- [ unconscientious
The effect of this upou the sale 1s evident enough, and we j erate virtually a3 a fraud upoa the sale.”

ing.
may look not only at the audience to see what did occur, but at|

In the words of Mr Justice Story,—** They op-
(Story, E. J., 8. 203 )
The language of that eminent jurist, Chancellor Kent, in just re-

what must oceur necessarily as & consequence of what was done | prabation of n combination to prevent competition at a sale of
But the evidence shows much more: some tndders deterred from | |ynds in exeentiv, is opposite to thiscase —¢ Such an agrecment

the apparent hopelessness of being ailowed to purchase; others
indueced to retrain from competition in order tl.t, if they did not
oppose others, they would be allowed to purchase a lot themselves.

Mr. Mowat contended, and with much force, that such conduct
is agninst the policy of the law, as the law regards auction sales
as a just and open method of selling property for the best price;
and also against the nohicy of the assessment lnws of the Province,
wlich appear to have been framed with an anxious desire that
when land 13 necessanly soli for taxes, as small a quantity as
posssible should he sold, and that such part should be sold as
would injure the owner ag hittle as possible; and be alvo insisted
upon the extreme inadeqguacy of price as agreund for setung aside
the snle

Upon the latter point I hardly thiok that the grounds upon
which the contracts upon inadequacy of price ure tounded apply
to such a sale as this. The fraud evidenced by the inadequacy of
price is that upon which the Court proceeds: but in a sale which
the law makes the daty of & public officer to coliect revenue for
public purpnses, if the cale be duiyand properly conducted, fraud
on his part as an inference {rom inadequacy of price would seem
to be excluded

But I think that thereis a great weight in the other objectio
On the one hand bidders at auction sales are protccted by the rule
against the employnient of putfers, and on the other hand 1f a pur-
chacer obtains his purchase by means which prevent a fair com-
petition, ie cannot hold 1t A decision on the latter point is that
of Fuller v Abrakam, B. & B. 116, where upon the =ale of a barge,
& person who afterwards became the purchaser, stated to the andi-
ence that he hal a cluim aganst the owner of the barge by whom
he had beenill-used. He mude a hid and was not opposed, the nue-
tioneer refused te knock it down to him, when he got a friend to
make a smaull advance upon s bud, and he Inmself made a small
advance unon that. Theauctioneer stili refused to knock the barge
down to hun, and the Court sustained him in s refusal. The

sum bid was about a fourth of the prime cost of the barge.

is agaunst the pohiey of the law, dangerous to the rights of pro-
perty, and fraudulent in its design 4 Johns € € 254 Aund he
quotes with approbation the lanzaage of the Courtin Jones v,
Carrall, 3 Johns, € (. 29 :—¢ The law hasregulated sales or. exe-
cution with a zealous care, and provided a course of proceeding
hikely to promote a fair competiion. A combination to prevent
such competition is contrary to morality and sound policy It
operates as a fraud upon the debtor and lus remaining creditors
by depriving the former of the opportumity of obtaining a full
equivalent for the property , which is devoted to the payment of
tis debts, and opens a Jdoor for oppressive speculation.” 1 desire
to add the words of another American Judge as expressing
clearly and justly the policy of the law iu regard to auction sales
by officers of the lnw, 23 Maine Rep. 143 -—* 1t must be ad-
mitted that fairnees in whatever is connected with auction snles
should be encouraged. Vast amounts of proper.y are aud must
continue to be disposed of at such sales It 1s a mode of proceed-
ing necessanly resorted to in the execution of decrees and deter-
minations of courty of justice. The object in all cases is to make
the wost of property that fairly can he made of it. Itis the policy
of the law, therefore, to secure such sales from every species of
undue iofluence. To allow badders to buy of each other, which is
but a epecies of bribing, and so to combine to prevent a fair com-
petition as that a sale may be rendered iniquitously fruitless, can-
not be admissible

I need not say in referring to decicjons of American Courts, I
do not quote them as autherity binding upon our Courts; but the
apinions of such men as Judge Story and Chancellor Keat are en-
titled to great respect ; and I have quoted their language as, in my
judgment, in sccordance with the spirit of English law upon the
same suhject. There was one featurc of the sale in question
which I do not find to have existed 1n the cases referred to.  Not
anly was there a combination umonyg a portion of the audience not
to bid against one another, whereby competition was bought off,

-and that, as it would sppear, not among themselves only, but on
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the part ot others: but the combination extended to driving others
from the ficld of eompetition by g0 tinding ngminst them v to
make 1 profitnble purchaee hopetess Thivoat caccessfully earried
s, wonhl give to esetain partus the entire contral ot the wale ;
they would purchase na they pleased, and e eflect for such prices
as they pleased. and others would purchase only at their suffir-
ance 1t 1« mamfeet that such a <ale would be at variance with
the spiit and obyect of nocale by auction, and of our asvesament
Taws  wo tar as they velate 1o the seliing of Tand for taxes It
19, 1n truth, a mere going through the torm ot an auction sale,
bat i vilation of 1t8 ¢prit The very eswence of un auction
sale 1« tair and free competition: when competition 18 bought
oft or ~ileneed, 1t were a muvappheat m ol terma to call & pur-
clase, under such circumstances, + purchase st auction It is
a yrineiple of this Court to have rreard to the substance anml
renlity of thinge  not to the shape whie  they are made to axsume,
I <hould <hut my eyes to the real charace er of the sa'e in que<tion
if T held 1t sustainable, as in substance a.d good faith, as 1n pame,
a sale by auction.  Mr. Cameron did nct contend (I think rightly)
that the defendant was entitled to be orotected 1n his purchase,
heeanve 1t was not proved that he was & party to the combipation
to prevent hiddings 1 do not think that the sale could he set
astde ns against o party to the combination, and sustained a- to
the defendant

It is true that in Cranstoun v Johneton, 5 Ves. 170, a casein -

which Lerd Alvanley took so strong a view against the defendant
as ta soy,—*§ never saw a cise 1 which relief sought was more

clear; and [ must forget the name of the Court 1 which 1w, it

I refuse to geant at " ~ull made ihes vremark,— ¢ Itas sawd what 1t
the <ile had been to a thied person” 1 am glad T bave uot to de-
tanaoe that-—a third percon might have a great deal more to say
than this defepdant can ”” The purchase there was by an execntion
creditor, who had brought about the sale by means which the
Conrt held to be oppressive, but Lord Alvanley certainly thought
that difhenity wight exist in the way of rehief agninst an innocent
puichacer  Lutin the subsequent case of Muqueniny Baedy, 14
Ves 273 Lord Eldon felt no such difficulty  He said,—** I +hould
regret that apy doubt should be entertained whether it is not compe-
tentto a Court of Equity to take away from third per<ons the beuefit
which they derived trom the fraud, imposition, or undue influence
of others ”  He referred to Bridyman v. Green, 2 Ves p 27, heard
first befure Lerd Hardwicke, and then before the Lords Commis-
sioners and cites the language of Lacd Chief Justice Wilmot, which
coneludey thus . —* Let the hand receiving it be ever so chaste,
yetaf it comes threugh a polluted channel, the obligation of res-
titution will follow 1+ ™
atfected 1n the hands of volunteers, here the defendant though not
<tamling 1n that position, is affected with notice Indeed, he

valne with notiee, because assumng that he toek no part w the

combination or w actively influencing the ~ale, he taok the benefit, !
with s eyes open of the improper practices of others to prejndice ;

the sale. It ctnnot he miged that 1t may be that he would have

obtuncad this whole lot, even if the sale had been fauly and’

properly conducted, and that 1t would be bard to fix him with the
consequences of the misconduct of others It 1spoesible, ertanly,
that he might have obtamed the whole lot without <uch miscon-

duct, but he obtained it for a hittle over 10, while it was worth |
|2,000, and obtaining it was a natural fruit of the absence of

competition—a permissive purchce by the parties to the combn-
ation The bare posuibility foritis a point incapable of ascertain-
ment, that the defendant might bave made the purchase, even

at a fair sale, would be a very weak reason for allowing him to !
- defendant’s purchase cannot be sustuined.

+As to the terms upon which the plaintiff ghould be relieved, I
i think, as to the money payment, 1t should be the same as if he
had tendered payment within the year.

hold 1t when made at such a sale.

There is considerable conflict of evidence as to the conduct of
the Shentf at the sale.  Some of it points to lus beiag an accom-
plice with thove who combimed to prevent competition. If this
were made out, Ius conduct, taking his position into account,

woull be very gross, much worse than any of his audience. ) chase, but I think he did not obtainat through any uodue practices
:on hLis part
, have had some doubt whether he ought not to have them against

—His duty was to discountenance, by every possible means,
any combinatich among the audience. If in any way he lent
hunself to such combination, it would, undoubtedly, be a very

Tn both of these caces the property was,

“combination i3 necessary to invalidate such a sale.
i
. tion of competition by any undue means, 1 apprehend, would be

" sustained.

PBut 1 thiuk this s not made out He fnmaelf, vpon beng ex-
amned, emphatienlly demedat, and those about him, who had an
opportunity ol observing his comduet, sisoroditat 1 tank tint,
i tepressing the ampettinence of come ot the audience, he ueed
Fngange whidh b been msanderstood Bu, i acquitungg the
Sherdb of complieaty with others with amproper practices st the
sale, 1 eanpot hold lim wholely blameles< in s conduact of the
sale - at least, according to my 1 dpmant of what be ought to havo
done under the errcumstances  fle s the oficer appownted by tho
law to conduct the «ale—in other worde, a statutory trustee, s
duty being to sell land to pay the taxes, and to sell as httle as
1t wad pecessary to sell tor that purpo<e, thus owing a duty, as
~uch trustee, to the owner of the lund as well as to the public.
In executing s trust, so far a« it affected the owner of the land,
he found lnmself thwarted by a cousiderable poition of the au-
dience, he was able to execute his trust to the public by realizing
the taxes from a <ale of the lund, but unable to execute his tiust
to the owner of the land by selling as little as was necessary I
think he erred in continuing the =ale amid the clamour, confusion,
and combinntion which prevated, and which rendered justice to
the land-owner iimpossible. 1 believe, luoking at all the cvulence,
that he mnde as little sactitice ot the property offered for sale as
lie could, while permitting the sale to proceed uander the circum-
. stances, hut when he saw that the esrentiul element of an auction
' sale, 2ompetition, was virtually put down, so that bis duty to tho
land-owper could no longer ve discharged, 1 think he was wrong
i continuiny the sile.
It may be «aul that at an adjonrned ~ale ho might be met with
a repetition of the sume conduct on the part of the audience, and
s that his duty to lesy the taxes would thus be left unfulfilled. He
smight he 20 met, or he mght not, but the chance, or even the
probability of 1t, is not a good reason for continning the <aleas he
“dud He would have no right to assume that the improper course
. tf conduct would herepeated: 1 donot mean to <ay that the cource
"proper fur the Sheriff to take may not be attended with ditheulty,
Cbut the law bas a night to look for the exercise of sound judgment
"and diceretion, as well ns firmness in the execution of such duties.
Mr. Cameron put it that the Sheriff eannot be taken to know that
I the value of o whole 1ot necesearily so greatly exceeds the arresrs
' of taxes that a sale of the whole is improper. This 1mplies that
! the Bhenifl 13 pot bound to acqumint himselt with what he 13 selling ;
that he way properly remain ignorant of the improvements, the
quality of the «o1l, and of ¢very particular beyond the number of
the 1ot and the assumed qnantity. 1 by no 1mweans concede that
he can properly be ignoraut of these particuiars , he has peculinr
facilities for hecoming acquainted with them, and 1f Le had not,
still 1t i9 his duty to well tor the hest price, as I take 1t 30 to be.

" He cannot discharge tht duty if 9o utterly ignorant of what he 1s

seareely ctands in so favourable a poation ag a purchaser for i selling a< not to know whetherat 134 worth ten dollars or two thou-

cand Jedtdee, the ctatute, in making 1t the duty of the Shentt
fto sell not anly as hittle as pos-ible, but that part which is feast
imjurious to the landowner, seems to conteplate his makiog him-
eelf acquainted with the lnad he 1< selling

In the case before me, combanation, for the two purposesI have
stated, bas been proved, but 1 do not mean to say that actual
The preven-

sufficient, becuse agninst vubhe policy and a fraud on the sa'ec.
The simple 1szue raised upon these pleadings is, whether the defen-
daut’s purchase made under the circumstances that 1t was, ean be
It 18 not objected that the pluinnfi has not come
' promptly; and as no ground is suggested for refusing rehef if the
sale was anmproper one, I feel no difficulty in holding that the

As to co~ty, I think each

party should bear lus own.  The defendant cannot hold hig pur-

The plaintiff, of course, ought not to pay costs, [

the defendant , but, upon the whole, I think it i3 more just that

great dercliction of duty, a very gross perversion of his office. | each party should pay his own
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ASSESSMENT CASES.

IN THE THIRD DIVISION COURT OF THE COUNTY OF
LLGIN.
Iv Tug MATTER oF Tig AvrEAL oF HErstry avp JouneTon Frov

THE DECISTON OF THE Cor RT oF REvicion oF THE MUNICIPALITY
CF THE VILLAGE OF BT, Tuovas.

Lease of Roade—how actesgald i re assesealds
The gravei vosd in the County of Flan forming part of the London and Port

Stantey Road, nas granted by the Crown to the msmicipal corporation of the

Countity of kigin, and by that corporation leased for & 1o of yeurs to the -

petlante, who were not residents of the village of =t Thomas.

Held, 1 That the interest of the app llints in the road beuys a chatte " jntoreat
coukl only be assesned a8 personal property 2 That as< the appeth
reajde (D the village of 8t Fhomae, they Gald not be assessed by t*
Council of that Villuge o respect to iheir interest ju the road

(June 4, 151)

The gravel road in the County of Elgin, forming ; art of the
London and Port Stanley Road, formerly a Provincial work, was
granted by the Crown to the municipal corporation of the County
of Elgin under the statute authorising the transfer of public pro-
vincial roads vested in Her Majesty under the control of the com-
roissioners of public works, 13 & 14 Vic., cap. 15, contioued by
secs. 4 & 5, cap. 85 Con Stat. of Can, p. 937.

The mumerpal council leased this road to the appellants for a
term of years

The mumecipahty of the village of St Thomas—through which
village about a mile of this road passes—assessed that portion of
it aq real property, to Messrs. Hepburn and Joh-.ston the lessees,
with a view to make them pay taxes for it a3 such.

They appealed to the Court of Revision ngun:t thiz assessment
as iilegal, and failing to get redresg there, they appealed to the
Judge of the county court of Elgin.

It was admitted that there was no toll-gate, or other place of
business ot the appellants connected with the road situated within
the municipality of St Thomas, and that both appellants reside
in the township of Yarmouth, and pot within the village of St.
Themas.

Becher, Q C., for the appellants, objected to the assesement: 1.
That the gravel road is & ** publie road and way,” and as such is
specially exempted by the ¢ snb. sec., Con Stat. U C., cap. 85.,
page 651. 2. That the road, though leased, 18 “‘properiy lelong-
ing to a county” as exempted in the 7 sub-section. That the
leasing of the road isiu effect but a leasing of the tolls, which the
county receives by way of rent, the property in the road remain-
ing 10 them, and the tenant being e jure their collector. 4. That
if it be argued that the road is a highway (see Con. Stat. U. C., p.
612) in the face of the ahove, then it is vested in the crown, and
the counal, or Messrs. Hepbura and Jolinston bave a mere ease-
ment 1n it, and it is exempled 10 the 1st sub-section ; and beuides
as to them 1t is not real property. Dut the first reason given is
sufficient without going torther; the road 14 de facto and de jure
a public road, (see the use of that term page 613 Con. Stat. U. C.,
and in other acts) its transfer to the council does not alter this,
nor does its Jetting by the council

The only legal way that taxation can reach this road is by as-
sessment ot the income derived from it by its lessces, and the
learned judge to whom the appeal 1s made will, I doubtnot, strike
out the assessment a3 regards real property altogether.

In reply to this the Reeve of St. Thomas put in tke following
paper, prepared by his counsel, Mr. Hamilton.

In regard to the opinion of Mr. Becher as to the illegality of the
assessment declared on the portion of the London and Port Stan-
ley Road passing through 8t Thomas:

1. The municipahty of St. Thomas say. that the said portion of
the said London and Port Stanley gravelled 10ad is not **a public
road and way,” within the meaning of the 6th sub-wec. of sec. 9,
Con Stat. U. C., cap. 53, page 651, forasmuch as the same is
held by Messrs. Hepburn and Johnston by virtue of an indenture
equivelant to a deed, and which =aid indenture binds the county
council of E!gin to make the said parties a clear deed so soon as
they bave power to do so, if required : and further, that the said
road is beld by the eaid lepburn and Jobnston for their own
benefit, they receiving payment from the public for the use thereof.

s Mun;cipal

~det nat

2 In consequence of the saplindentuie trom the said county
coutcil tu the =l Hephurn and Johnsten, wineh the Ceurt of Re-
viwon consnier equal o a dec ), the smd portcn of the said rond
15 the private property ot the saud Hepburn and Johnston ty all
iatents auld purposes, the saul sndenture not being a lease of the
tol{x na argned by Mr Becher, nnd the property in the =il road
being thereby to all mtents amd purposes vested in the wad Hep-
buen and Jubinston, 1t cannot be exempted from taxation under
the gections quoted

3. In answer to the third objection. the Crown has tiansjer-
red all wnterest in snad vond, e a road, to the County Council of
Mididlesex, the County of Middlesex to the County of Elgin, the
County of Elgin to Mr Hepburn, Mr. Johnston deriving s in.
terest from Mr Hepburn; Messrs. Hepburn and Johnston deriv-
fing sll gain and profit from travel on the sawd rond, nmd not being
mere collectors of tolls, ought not to be exempt from taxation vn the
said propeity, as it 19 clearly of the nature ofreal property  Far-
! ther, the road was disposed of by tender. (See mem . una min
| posseasion of clerk of Connty Council ot Elgin.)  That notices for
the smid tenders were published 1n the 8¢ Thomas’ Jhspatch and
ere for tenders for purchase, and not for lease of the sawd Lomlon
and Port Stanley gravelled road, and bear date 4th Dec., 1856,
and 220d Junuary, 1857,

Hrvanes, Co. J.—I am satisfied, as my impression was at the
first day of the hearing in tlns court, that the appellants’ interest
in the property assessed is taxable, but 1 had uwot then made up
my mind in what way it was o, nor that it was assexeable 1u the
municipality of 3t. Thomas

After hearing the parties, and reading the arguments that bave
been, by consent, mutually placed in writing befure me, and con-
sidering nod comparing the fucts and arguments with the law re-
gulating asscssments, 1 find that the property of the appellantsin
the rcad in question, is only a chattel interest, being a term of
years, and as such assessabie only as personul property.

The interest of the appellants cannot be regarded as real estate,
inasmuch as the title, or fee simple in the road, is vested 1n the
municipal corporation of the ccunty; and the appeilantshold only
a chattel interest un:er that corporation, which might be made
subject to seizure and sale under an execution against goods and
chattels.

Supposing the county council had no interest in it, 1t is extrem-
ly doubtful to iy nund whether the tth sub-section does not ex-
empt 1t from taxation, because 1t is a public road and way within
the meaning of the 22nd Vic. chap. 64, sec. 313,

The property of the county is also expressly exempted by the
7th sub-section whether occupied for the purpose theieof or ua-
occupied ; lLere it is occupied by their tenauts, or by persons to
whom they bave granted an easement in it, and &8 such road it
cannot be legally assessed

The question then comes, would T order the roll to be amended
by changing the assess.nent from real to personal property, and
order it to be assessed at the income it yields to the appellams, or
otherwise ? 1 am satisfied 1 should not, because I caavot order
the roll to be amended 1n a manoer different from what the asses-
sors ought to bave originally made it. By the 10th section, I
find that the assessors are required to prepare an assessment roli,
1n which they are to set down ** the names and suroames in full,
if the same can be ascertained, of all taxable persons resident in
the municipality who have taxatle property therein, and of all
non-resiuent frcebolders who have either in person or in writing
required tho assessors to enter their names and the land owned
by them on the roll

Now according to this provision, 8 man should be assesced for
personal property in the municipality where be lives; and by the
20th section, land is to be assessed 1n the mumcipality where 1t
lies, so that the appellants, who reside out of St. Thomas in the
township municipality of Yarmouth. should be assessed for their
chattel 1nterest :n this road in the latter muunicipality only, and
the l1aw does not justity the assessing of pariics who reside out of
the mumicipality, upon personal property they may possess within
:t, as it does upon real property, becavse the words authorising
the assessors to act limits them to taxable persons resident in the
municipality, who have taxable property therein
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1ty he neged that the apphieants base differers plices of
Bagsiness, tssuntch as thee toll gates are the places whenee they
derae their ieeme from the rend, but it woubl he uselesy to pus -
cue sy argument founded upon the Stth section, beeause the
appellants v no such phve of businessor toll gate a0 the an
mepality of 86 Thomae and beertse they are noc recilents of
aned hvve no place of husines<n this mumerpality, and tor the
reasons betore named 1 do not convider them properly awsessed, or
aeacsatide at all 1 the mumerpality of St Thomas, and 1 order
thnt the clerk of the muwicipality of St Thomas be noufied by
the clerk of thi court ot this my decsion, and that the roll be
amended accomhing to the snme.

And us to the costean thiy proceeding, [ do order that the same
be borne and paid by the respondents,

In 108 MATTER oF Tun Areed, o Fowvan Movtacy Yarwoon,
AGAINST  THE DECI=ioN orF THE CourT of Revieton oN Tite
AssessMezT Rern or Tog MoNiciparty oF Se THowas

dneome— How ascessalie
Where the appe ant, who was manager of w luak in the jucorporated _nlh'.;v of
|t Thomas cenne ! 1 be suchin february, Tsoid was then paid 170 83 the
batansr of his calary, had not during the vear 184, derived Incomne from any
other sonree andd had not after the commencement of May 136U, boen & resident
n:;:{lfl:.l;-:tl.lr:%r'nul.l not be assessad hy the village of 8t Thomas for an amouut
greater than $170 54 snd a« that sum is under §20 the proper amount to
eotor 0n (Lo ARsesstuent Roll under sec. 83, would ¢ #1900 vuly i
Jith dupe, 1500) ‘
This was an appeal under and pursuant to sec 63 of the Assess-
ment Act .
The appcllint was acsessed upon anincome of 31,000 ag derived
in the capacity of manager of the St. Thomas Branch of the Bank
of Montrenl, i
He virtually left the employment of that iustitution in 1IR3,
having abtmined three months leave of absence early 1n November -
of thut year
He Lad nat Leen since the beginning of May 1560, a resident ot
the Town of St. Thowmas. |
He formally retired from the bank, however, only at the endof
hig leave and the bank puid up hs salary at the vate of $1,600]
per annum—that 18 to say, they paid bin up to the 8th February,
the sum of S170 83, so that all his income for 1860, from that;
source was a sum over $100 and ot equal to $200, and there was!
ny proof or allegation of his deriving an income from any other.
source.

E. Horton for the appellant.

Moaues, Co. J.—The 16th section of the Consolidated .Assess- |
ment .Act of Upper Cunadaspecifies that the taxes imposed fur the
year shall Le conaudered to be so ymposed for the current year.
commencing on the 1st Javuary and ending with the 31st Decem-
ber, unless otherwize expressly provided for by By-law.

I consider i the absence of such a by-law, if the taxes imposead
for the year are to rate from 1st January to 31st December, that
the property upon which rates and taxes arc assessed 13 to be
that which the rated paity owns or possesses within the same
period and no more, and if be were a resident of the town when .
the asgessment wag tsken or after the first of Junuary he was
properly assessable as aresident—because the assessment relates!
back to the 1st Junuary 1n each year

The 34th section caunot apply to cases where the person assessed |
Las either no income or where the whole year’s income does not
excced H200, but 1t is intended to apply to those who Lave an in- |
come whose salury exceed $200 per annum and to those cases
where the present yearly income has not been fixed or known’
when the asscesor 13 going round upon his duties: then in all
cases where the 34th section applies, the income should be set down
as not less than that of the year next preceding the time when the !
assessment is made, (

This appears to me to be the true reading of the Zith section
taken with the whole spirit of the Act, and I therefore, think that !
the 34th section does not apply to the appellant's case,

Here, when the assestors went round upon their business of as-
sesging, the appellant Lad ceased to be an employee of the bank, !

and all the «rlnry he wie to reecive by teason of the emplovment
was fixed becunse the eiployment had ceased, «o that all that
his taxable 1ncome by peison ot that vimpiogment  smonnts to,
w70 X

The 33rd section of the et proveies that of the net value of
presounl property 12 cqual to any ot the sums set down an the
first column of the seales given theren, hat 18 not equal to the
arger sum set opporite toatin the second enlumn, the owner shall
be ascessed at the smaller sum only, thus, a person whose income
1< more than K100 and not &0 muech as [200 18 ta he aseessed at
F1 only, —amd as that 18 the ense i the present instance, and
as there 1+ no evidence that the appeliant has other personal pro-
perty assessao'e, 1 order the C.erk of thhia Court to certfy to the
Clerk of the Mumcipaiity of St. Thomas this my decrsion and
Judgment, nud do order that the roll be nmended by entering
opposite the name of the appellant in the Uth column under the
heading ¢ Amount of tarabie eame,” (he sum of one bundred
dollars a4 the amount of the appellant’s taxable income, 10stead
of what has alrendy been ¢ntered thercon.

1 do al~o order that the costs of this appeal be paid by the re-

. spondents to the Clerk of this Court forthwith.

IN THE MATTER OF APPEAL AGAINST TRE DFCISION OF THE COURT
oF REVISION ON THE \SSESSMEAT OF CALUWELL ASHWORTH, ON
THE AssEvMENT RoLL oF THE CORPORATION OF TUE VILLAGE OF
St. Tuomas

Asseesment—Plare nf buyimess—Place of residence.

- Wheret was piade to appear that the Appetlant, thcus in the vilage of £t

Thearas at the tune of s eement, was there only temperanly for the purpese

ot winding up the business ot un sgeney ot the Reak of Montieal at that plawe,

bt thit his el prace of resuditice was Londen,
Hetd that he could ot be teved ca bis lucome ia the village of St Thomas

Joth June, 1800

It was admitted at the hearing of thix Appeal aat appellant was
winding up the business of the Bank of *Yontreal 1o St Thomas,
as their agent ; that he resided w Lonaon, had never resided in
St Thomas, and had charge of the Woodstock ageney of the same
bank for a ike purpose witn their St. Thomas ageucy

E. Hurton for the appellant.

Hugnes, Co. J —The 19th sec of the Assessment Act for Upper
Canada requires the Assessor to et dowa, in the first column of
bis roll, according to the best information to be had, the n.mes of
all taxable persons resudent in the municipality ; and, in the Oth
column, the amount of taxable income.

So far, the perscn who is to be so set down must be a resudent
of the municipality ; but the 38th and 3inh sections sauire that
every ner-on having a farm, shop, factory, cffice, or other place
uf bu«iness, where he carries on a trade, profession or calbong,
ghall be assessed for ull pervonal property where he has such
place of business, und if ke bus two or more such places of busi-

“pesy in Qifferent mumeipalities or wards, he shall be assessed at

each for thut portion of hus persanal property connected with the
busiress carried an thereat; oraf this cannot be done, he shall be
assessed for part at one and part at another of by places of busi-
ness, or for all at one such place, at lns discretion, but he shall i
all such cases preduce o certificate at each place of business of
the amount of Lcrsonul property assessed aguinst Lim elsewhere.

These sections appear to contemplate the principals, not subor-

: dinates, carrying on business; for the 40th sec. seems to embrace

the classes of persons, such as foremen, salesmen, and persons
whose callings are agencies of any kind. For if the person bas
no place ot business, he ought to be assessed at bis residence.
For instance, an insurance company carrying oun business in St
Thomas, through an sg ot should be taxed there, unless they
come under the exemption of the act; whilst the agent bimselt, of

, be resides out of St. Thomasg, should be assessed n the w.unici-

pality where be resides, because the personal property connected
with the buscness carried on and the place of business is that of the
company, aud not of himself, and because the assessor can only
assess resudent parties for personz) property.

1 thigk therefore that the appellant belongs to the clase of per-
sons indicated in the 40th section, and should be assessed where
be resides, and is not assessable in St. Thomas; and I order that
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the clerk of this court do notify the clerk of the mumcipihity ot
St Thowas of this my decision, and that the roll be amended
according to the same.

And as to the costs of “hus procecding, T do order that the same
be borne aud purd by tue respondent.

UNITED STATES LAW REPORTS.

SUPREME COURT OF PENNSYLVANIAL
Kuramer axp Ruavw's Avevarn.

Whea the suirety for the payment of a debt, r one standing 1 the redation of a

surety, rocenes a sacarity for indetsnity, the principal creditor i 3u oty en

ttled to its full beaetit. The prigoph applios to sceptors und codorsers,
favor of trediters, s e llas tocases of surcty 10 torin

Where o judginent note 19 g1ven by the prineipal debtor 1o an acertamodation ac- .

@ ptor tor hie recurity, & trust s ereated which atty. bies to the 4Lt aud should

#0110 sdstac tion ol it detanit of pay ment oth rwrse, unless divested by o burat

Jule assiznmot for value, sud without notice of s chigructer

Appeal from the Common Pleas of Blur Co  (Lowuig, J,
amd Wovpwanp, J, dissent ) Opinion by

Taosraes, J —1n Curtes . Taylor and Allen, O Paige, 432, the
Chancellor of Walworth aceerted, and sustaned by mnny authori-
ties, the cquitable principle ¢ that where a surety, or a person
standing in the <ituation of & surety, for the payment of o debt,
receives u secursty for his indemmty, and to discharge such an-
debtedoess, the pninaipal ereditor s i equity enttied to the full
benefit of that security  And 1t makes no difference that such
prncrpal creditor did not act upon the credit of such <ecunty in
the first instunce, or even hnow ot its « xistence.” Mawrev Hirre-
gon, 1 g Cases Abridg 1092 i« to the ~ame c¢ffect  So also is
Lleath v. Jlond, 1 Paige, 520 Panev Hulore, 26 Verm Bep S08:

e

C

Ol Lofe Ineiranee Compuny . Ledyard, Mat Rep. S66 2 Branch

Lunk of Mobale v Roberssen, 19 Nu 79 0 Clordev Ely, 2 Seandf
Rep Yutg Ten Foiei v Molries, § Seandt € R 128 o in Corn-
well’s Appeal, 7 W. & 8 J05. Justice Kenunedy anoounced the
same rule sayiag, <1t is a1 well estabhished principle in equity that
& creditor 1s entitled to all the securities tuken by the surety of ns

debtor, cither for the purpese ot securing the payment of the debt '

to the creditor, or for the purpose ot indemuitying himseif ”  To
the same pucpose are brb's Appeal, 2 Ponoa. Rep 2965 Hincs v
Barnrz, s WSO 0 Curmem v Noble, 9 Barr, S5 Hancoek's Ap-
peal, 10 Cassey, 155 The authorities place the principle uponthe
ground that, us the recurity 1s a trast crented fur the better se-
curtng of the debt, it aleu uttaches to 18, and hence it is, that it
may be made avaiable by the creditor, altbough usknown to him

at the time of the purchase of the ~ecurity for which it may have .

been given as an wdemaity  The effect of cuch a transaction, i

the placirg of means in the hands of the surety by the principal |

debtor to meet hability on aceount of his contract for suretyship
It 1< conscquently a trast for that speaific purpose, and equity wmill
control the leenl title to itin the hawds of the surets so thutit may
be apphied to the object mtended, viz , the pasmment of the debt 1o
the holder

Iid King. who, it clearly appear< was an aecommadation ac-
ceptor for Baker, stand ynahe - wituanon of a varety, * aswas smud
by the Clhancdilor an Curnis v Tuyler & Allrn® As hetween him
and Baker hie certamly dil so As between them he was not the
principal debter, although by the law merchant be would be <o to
tong tde holders of the aceeptance  But tlis would not change
bis 1elative position to Baker.  Tn his hande, and 1n the hands of

assignees ot lona f40 and for value, the indemumity aSorded by the |

Judgment an ahe 1oth Nov, 1857, would be apphicable to the
payment of the acceptances,
given, as King in s recepi for it of the sume date says, < tohold
as security for the amount of iy account again-t lem.”  Thereas
no dispute but that the scceptances of Kramer & Roam, F Sellers
& Co . and Bryan, Garduer & Co | tegetlier with other acceptances

taken up by Baker, and some items of comumicsinns and expenses,

cen-tituted King's account, for whica the note «toal as eccurity.
The indemmty was not to apply in ans erder of prierity to parts
of the account ; st attached to 1t ull and every part of it ulke
The aceeptance went of course. as they were intended to do, into
cther hardeand the s ceunty pledged by the prinaipal debtor for
the payment muet go to the extinction of the debts created by them
s0 fur as they remsa:ned unpaid by Baker. on the principles asserted

This wae the <ru<t on which it was’

in the outset of this opimon—that when a surety for the payment
af i debt receives o ~ecurity tor iy indematy, the prncipal eredi-
tor isan equity entitled to the full beneht ot that ~ecunity. will he
subverted, tihe security stll remmmng wittun the reach of cquty
a3 will be ~een hereatter  There nre many enses in the bouhs of
“the apphicativu o thiy ductrine to the cnsed of surety strictly o

", But that it cannot be supposed to be him:ted and controlled by the

“mere form of the tranvaction, 13 apparent from the remarks of the
Chagcellor in Curtes v Tuylor & Alien, by the quahfied expressiun
of ¢ stunding 1u the situation ot & surety ' ‘The case of Henh v
Hend «t al., ) Parge, 329, 13 u case of the direct application of

“the principle to & transaction hke the present. .\ judgwment hael

becn given to secur » fur udvances and scceptances.  The holders

of the mndemmty assig-ed 1t to one of their < wao persoual creditors
for anteror responsibalities . ~oeee? € e them, hut on o bill being
filed by the defenduantin judgment, the ety gningitusa seourity
~agminst acceptances made for ey benefit,) the collection of the
Judgment by the Assignee was restrained, and the proceeds dit-
cected to be applied to the payment of the bills accepted by the
assiguees, the Chancellor declaring that, to that extent, the hold-

. ers of these notes and drafts accepted and endorsed by Haud aud
Kenyon have an equitable interestin the yudgment 1 Bunk of Auburn
v. Throp, 18 Johas. Rep. 405, which buing prior to the assiyoment
to Lightbody, must prevail. 8o al-o to the same effectio Lustman
v Foster, ™ Metealf, 19, These authorities, and many others nught
Le ndded, show clearly the application of the principle to acceptors
and endorsers, m favor of creditors, as well 1 cases of swety in
torm. The ease of Jleath v Hawd ot al | i< alvo authonty for an-

other point 1o tins cuse, 1t suthonty be ueeded, that the ussignment

“of the judgment tor an antecedent debe or listality did not consti-

tute the assignee a purchaser for value. See also Clurk v, Iy

et al , 2 Scandf ¢ K 168, and the citation of authorities therein

i the affirmation of the principle, by the Assistant Vice-Chancellor

of the 1st Circuit of the Xtate of New York.

Thesc principles estabhished, lhow stands the case n huanl !
Baker secured King's account to the extent of the judgment note
of 10,31, payable four monthys after dete, to be cancelled oo the
Jehivery of pig-metal and blooms to the smouat of it, within that
"time, to the latter at Pittsburg. This metal he never did deliver

The judgment note therefure remained as sccurity for King's ac-
count.  On March, 1855, judgment was entered in favor of King on
the judgment note.  Previously thereto King bad accepted all the
hulls which constituted the claims of Kramer & Rbam, £ Sellers &
Co., and Bryan, Gardner & Co., together with other notes not
receseary to be mentioned  These acceptances, with come items
of expenses and commissions, constituted RKing’s account, and 1t
cannot ke doubted that if he Lad paid hera himself the judgment
would have stood goed to him as sccunty from which to reimburse
himself.  He did not pay any of the bills in the hands of the halders
named, but on May 4th, 1858, he a<cigned to Kramer & Rham
27513 50, as collateral ¢¢ security” for the payment of their drafte,
and to F. Selters & Co. S2,501 44, aleo ay collateral security for
the payment of theirs. These assignments weuld amount to thar
reapective claiing in full, and leave seven or eight hundred dollars.
‘which King says he agreeld <hould go to Bryan, Gardner & ¢'o
Kramer & Kham. and F Scllers & Co ., have, at considerable ex-
pense, enforced the payment of the judgmeut by Baker, and the
claim that by virtue of tlns and other asugnments from King.
they are entitled ¢5 receive their whole claun out of tne 1ndemnity
n exclusion of Bryan, Gardner & Co | excepting as to the balance
“of the judgment after paying them.

The Auditors and the Court helow were of a ditferent opinion,
and with the exception of certain modifications, berainafter 1o he
noticed, we think they were right.  .\s already indicated, the
Judgment note was given by the principal debtor to lis accninmo-
dation aceeptor. & party standing in the wituatien of a surety for
him, and it was for the purpose of saving him barmless: a tru<t
! was thereby created in favor of him, and upon the prineiple already

atated, in favor of the holders of the nceeptances: 26 Vermont
"Rep 30%: *\etealf, 20 Ifa trust was thuscreated. and to secure
the debt, 1t necessarily attached to the debt, and will gnin <atis
factinn ~f 1t default of payment otherwise, unless divested by
a hona £ ie assignment for value, and without notice of 1ts charac-
ter  But this elcment does not existin thiscase  Toe assignment

!
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wius wot, in the Jexal sense of the term, bone vl It was merely
a s colinteral wcarity for the payment ot the drafte for whoch ot
was miven, ot securities parted withy aned for this 1econ at re-
wencd subgect tr the cquities of athers uterested, ju-t av 1t no
aaviratment bad Leen made: Clol v Ly ool sup, and cnses
tirus cited  Under these aircum-tances, the assigmoent had no
effect on the relative pights ol the parties nterested whatever
They <tand as they did at the crestion of the trust, their mght
neither trupnired nor «trepgthenced by the act ot the trustee. Equal-
iy 1~ equity | and as the puymeut was the secur.ty ot the entire
nevount ol hang, conmisting ot accommodation acceptances, mule
or to be made we diink the holders of the ucceptances ure entitled
toat, and eqaally toa,-ro sefe share o the nceonut raa~ed fiom
the vrigioul debtor

The maxim “prrar e fompors, priorost i yure,” 1« strictly a Jogul
maxim o oa case hhe the present, it canaovt be Howed the ettect
contended for, beeause the asswigiment was not a <ale for value,

but a pledie with notice, or an opportusty to know by coyuring .
It is

the true character and purpose of the judgment asagned
with the enuities of the parues, and not with legal rights, we are
deabinr The arzument of the appellant, thatif metal bad beea
dehivered as ngrecd, at woald huoe extinguished the bond, and
King would have been obliged to give it up to Daker, and that the
muoney recenved from the sale of the metal couid then have been
disposed of by King as he pleased, 1n payment of the acceptances
in any order he nieht choose, and that equity could not have comn-
peiled » g rote distribution umler such circumstauces, proves
nothing agninst the principles asserter, evenf true: tor we deal
with a different state of facts; with o security that equity can fo!-
low as trust preperty, and will follow and appropriate in accordance
with the tru-t - The force of the propusitiun Ires in the difticulty
assuned of fllowing woel Wdent:fying the money sut titutedin hieu
of the judzment, and not 1o the fact that equity would not treat

!
1t preasely mothe same way as the judgment, 1t 1t had come inte

court for di-tribution The argument does not disprove the prin-

ciple, Lut only <hows the difficulty of 1t apphication under a dif-
. Gardrer & Co be suspended untd they shall have exbausted their

ferent state ot facts,

Again 1t is contended dhat Dryan, Gardner & Co. cannot compel .

this distribution azainst the claimants under King, until they Jo
equity towards King, who, 1t 13 alleged, hias a claaw for that part
of huis account, which were expenses and comumissions. It 1s
enough to say that King himself claims nothwg out of the judg-
ment  He asagoedat all as already noticed  MHis claim on the
fund is thercfore extingnished, and Krvmer & Rbam, and F Setlers
& Ca cannet now ~et it up to cwbarass Bryan, Garduer & Co. as
a ~held for themsclves

It was urged that bryan, Gardner & Co. took King's notes a«
security for the p.ament of the buls beld by them, and that they
were embracedin hng's mertgage to Florence Kramer, anid securel
by it And ale, dhat the came deht was included 1in a julzment
cnfesced by Baker to Lleyd for the uce of certamn crelitor~ It i
nat casy to see how theee fucts, growing out of the vigilance of
Pryan, Gardner & Co, <hould destroy their right to another and
independent cecurity It wants a conuderation somewhere to
establlsh the relinquichment of a right, hut none such exists here.
nor Jul such wigilunce insure the other claimants  There 1 no
pretence that vither of thece seenrities was taken in satisfaction of
Pryan, Gardner & Co’s clum. Thar equity is not prejudiced,
therefure, by theee condiderations.  Nor 1< there any hetter reason
for helding them postpoped by their inaction in the litization that
Kramer & Riam anl F. Sellers & Co. sustuned  Their entire z-
neraree of the existence of the secunty, until the last moment.
would not have prejudiced tuem a< we have ~een, 1f it turned out
that the yudgment wae security tor ther cliwm, for they ought,
w the distribution, to be required to bear their share «f the :'x;-mmw
~Uthe Btigation, and as the assets were cqmitable, te be dictnibuted
aceoring to ety { <ee no reacon why the dictribution may be
made on the principle of equity in this respect. and upen the prin-
cipie the Auditor very properly acted partially at least, sf not tu the
full extent

We da net. however, agree with the Auditors in their treatment
of the independent <ecurities held by Bryan, Gardner & Cn They
do not find them (o be wortkiess, hut propoce that in the event of
thar proving of value, that Kramer & Rham anl F Scllers & Co

“of the latter

may be ~ubroguted tu the nights of Hryan, tardner & Co.an them,
after the latter are satisticd  Tins does uot compurt with the
cquitable principle governayg the case ot o party having only one
security, and another, the <ame and an additional vue.  There,
cquity, 1n n proper ease, will requure the Ttter to take lus satis-
faction out of the security whroh was vot common to the latter,
unlessat trenched injurion-ly 1u ~ume way, upon the vested rights
We think that rule <hould be applied 1ot cnse,
that Bryan, Gardner & Co should be required to exbaust thewr
wrdependent securities in the first place, betore taking any part
of the fund out of the court, or sausty the court thut they are
worthless.  This will enable the court to adminmter equity tully
between the parties. Kramer & Rham and . Sellers & Co. may
1 tite meantume, be allowad to take out of the court their pro ruta
al the procevds of judgment, aud whether they «hall be enutled to
more, will afterwards deperd vpon how wudch, if anything, may be
reabiced by Bryau, Garduer & Co. upon therr securities. 11 noth-
ing can be realized by them, oF not encugh to sutisfy their elaim,
they waill in the fiest contingency be entizled to take out their pre
rata share cf the judgment, and in the second, =0 much uvnly as
with what may have been received by them from ther independ-
ent secunities, as will satisfy them in full, provided that does nut
exceed their gro rate ~bare an the judgment We <ee no other
errors 10 the decree.

And now, to wit- Oct 2, 1800 Tt is adjudged and decreed,
that there be paid and distubuated of the fundin Court, to hramer
X Rhum, the sum found by the Auhitor, viz, 35,0805 2C, tugether
with such other sum out ot the pro riote share of Bryan, Gardoser
& Coyoas the court <hall find to Le their fier pro rata share of ex-
penscs anld costs to be prud of the htigation to recover the smd
money, 1t not alveady fuily accounted tor 1in the Auditor’s repart,
and te F Sellers & Co. the cum of ¥1,474 55, the sum found by
the Nuditor in their favor, together with thar fair jro rara <hare
of the cost of expenses and esllection, to be pand as aforermid | the
ensts and expenses to be borre equally, 1n proportion te the amount
of their claims respectively.  Aud that the wstribution to Bryan,

other securities, after which distribution be made to them upon
the principles of this opinion, if they +hall not receive an amount
<ufhicient to pay and sausfy the acceptances of Kine as shown to
be beld by them before the Auditor, apd in cace of full satisfaction
by them trom ~aud <ecurities, then distribution to be made of the
fund in court to iwnramer & Rham and F. Sellers & Co, in <atjs-
faction of their claim  Each party to pay the costs of this appeal.
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Joant wh el comp oy Puredarers cr cngrie— Repressntate oSt

terecind contract—Custe

The purchacer of sharesin a junt <tock company who alleges
that hie bas enterad uto the contract on the tusth of statcnents
coutained 1 the reperts of the directors or commanieated to Lim
by the ~ecretary cannot obtun relief ina court of equity un e
ground of nusrepresentats n unless he can <hew that he was in-
duced to make bis purchase by & <pecific misrepresentation of fact.

A Lill filed by <uch a purchaser aganst the directors of a com-
pany formed under the Lumited hability act was dismicsed but
without oosts, as the court was dissateficd with the defecuve
halinee shecet appended to the reports, aud with the ambiguity of
the statergents theren contaned.

S1aw v CRot CRFR. Feh 24,

Morgrge— A hience on Snde o f an dlaso iy grant— Nl tur Tepcy-

Peerl— L0 wrdy an g 10y,
A agreed to advance £990 to B on the security of a certain
property in M Lilesex, a lease of which at a pepper corn reat By
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represented was ahout to be granted to him by € then landlord
. ulso wrote at B’ request to A’y sohiator to the <ume effect.
Shortly afterwards € koowing as alleged that A was about to
advance the money on the smid sccurity executed a lease of the
property to B and on the firth of the sard as-urance nud letter,
and of the lease so granted, A, advanced the money and a mort-
gnge to him by way of undeilense wag executed by B, A after-
wards discovered that € had a few months befure executed a
lease of the same property to 8 who had mortgaged it to another
person  ‘Thnt lease had been registered. A, sccordingly filed a
il against B and C for payment ot the money. B was thon in-
solvent, (' alleged by his snswer that he had furzotten the former
leave at tue time of his executwn of the second and thst no part
of the £300 came to Lis hand.

Ield, that the cace was within the jurisdiction of the court and
that A. wasentitled to a decree ugamst C. for re-payment of the
£300 and :nterest.

M. R FaT/AL

Right of imepection —Mines—Inspecteon of defendant working under
plamas land.

Besyerr v WHITEHOUSE.

Where g plaintdf has a prmia fucer case supported by direct
evidence, that a Jefendant 1s woirhing 2 nine under ns land from
pits in the adyacent laud belonging to the defendant and the de-
fendant will not allow bim or Lis agent to inspect the mine the
court will on motivn grant an order to allow the plaintiff to inspect
defendant’s mjaes.

M R. Liovp v Cocurr.

Marriaae Setl’ement—Cons!ruction—Advancement.

By a marriage settlement the trustees had authority with the
consent of the husband and wife or curvivor to raise £2,000 for
placing the 1~sue of the marriage **to any profession, trade or
busiue«s, or for thewr advancement in hfe

Held, that “advancement™ in the case of a daughter might be

taken to mean advancement in hfe by way of marriage.

V. C. W, Erxixs v. Marmis Fel 18

Leqatee — Charge of delts—Cross demand.

V.C W, March 6

Diitor and C:editor— Deeluraiion by creditor—Discharge.

Kyare v. Breaany

In 181, £4.500 wa< advanced by the testatar to her son B but
no eecurity or acknewledgment was executed by B No interest
was directly paid but an allowanee covenanted to be paid to B}
by the testator was <et off against the interest which at four per
cent came to the same amount.  In 1543 the testator made a cod-
icil containing a declaration that the £4,500 was due and vwing
from B and that his appointment 1s executor was not to have the
effect of cancelling the deht.
reve hing the appentment ¢f B. as exccutor, but confirming the
will and codicil in a'l other recpects In 1835, the testatnre
wrote to BB oas followe: “You must know when I gave you the
maoney, I never could ntend it as a loan, but ag an absolute gift;
an:d Uhope you will live many years to enjay it.

11eld, that this letter being written under a mis-apprehension of
the nature of the ernizinal transactior, and heing 1nconsistent with
the previous conduct of the partics did not discharge the debt
thereby created.

L. 20!

In 1954, a further codicil was made

[Frarvary,

[ £

Nectlement—-Warreae contruct—Darol wyreement—-Ripresentuatom
e yond—Specitic perforridnce.

v

, Lostey v Headn

' Uponatreaty for s wmarriage, 0 the father of the lady wiote to
L thentended hushand, what H and bis wite were able to promise
their davghter an hee maeregge and at their death | and saying
that all they possessed would be divided at their decease equally
ameng theie chnldren By an ndenture of settlement made in
vontemplation of the marringe reciting that H had on the execu-
tion thereof parl £50U as & marnisge portion with lns deughter,
L. settled a policy of asvurance for the benetit of his intended safe
and the 1ssue of the marriage

" Bill to haveat declarel that [ wag entitled upon the death of

CH as the legal personal representative of L.°s wife (113 daughter)

! tg u child, shure w the restdue o Ho'w estate, dsmissed.

V. s Dirtkes v. BroapyEAD March 8

Follvwing assets—Residwry legutee—iarriuge seltlement
A the lessce of certain premises demised the same to B for
the residue of the term wanting « few days, B. assigned lus lease
to C. who after B ’s death allowed the rent to fall into arrear, and
i the ground—Ilandlord recovered the same from A. B had be-
" queathed his re<iduary personal estate to his daughter, who settled
1t on her marriage. A filed Ins bill praying to be refunded out of
i B 's residuary personal estate.
. Held, that A could not follow B.'s assets as they had been
i transferred to trustees, and were protected by consideration of
. marriage.

V.C W GraNT v MusseTT Mareh 12

WillemConstrucion—Stock und meney i the yunds.

and all the restdue of 3 estate and effects whatseever both real
and personal, upon trusts after payment of debts, &c, to convert
into cash all his residuary estate and effects except the freehold,
. copyhold, leasehold and stocks.
1]eld, that certain ooz annuities of the testator were as *‘ atock
i and money in the funds” within the exception from the general
, direction, to convert the residuary estate.

|
i
_l Testator bequeathed all hie <“stack and money in the fundy’
1
i
1
|
I

SV OCOW.

A testator bequeathed all his pereconal ectate free from debts !
to A and directed that hiv debts should be pmd out of the real ,
estate At the time of his death the tectater owed various sums |
ta his tenante, bhut tne arrears of rent due from these excecded ¢
thowe cums ‘

Held, that A was only entitf'ed to the halance between the sums
due from the testator and the arrears of rent.

March 10.
Re Te MAGDELENA STATE Navication CoMPANY.

Joint Stock Company—Increase of capital—Irregularity

A joint stock company was empowered under the deed of set-
tlement atan extravrdinary general meeting, and by resolution of
at least two thirds of the subscribed shares to increase the capital
and raise money ondcbentures  Money was rawsed »n debentures
by a resolution passed at an extraordinary gencral meeting of the
company, tut at which two thirds of the shares were not repre-
sented  The money so raised was applied in payment of debts
and lialilites of the company, and ivterest was paid for more thau
two years up to the dissolution of the company.

Held, that although the isvue of the debentures was irrepular
and invahd, the shareholders who bad obtnined the benefit of the
money raised, and with full notice bad recogmzed the transaction,
were preluded from disputing their hiability to the holders of the
debentures for the monies thereby secured.

V.C. K. March 20.
Ix RE T DURE oF CLEVELAND'S JIARTE ESTATE.
Infant—Guardian ad htem—Ralweay Company— Trustee—Ceas

Where an infant appears upon a petition for the investment of
trust funds in which be is interested the spuecial appointment of a
guarhan ad lizem 1< pecessary.

Where a petition is presented for the iuvestment of the proceeds
of railway purchase money, the produce of irust cstates, the
trustees berng made respordents in such petition are entitled to
their costs as aga:nst the company.
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L.J Wricur v. CHARD. March 26. | Ex. PRICE V. TAYLOR ET AL. April 23.
Mesne rents—Relief at law and in equity—Jurisdiction—Trustee— Promissory note—Friendly Society—DNote binding on trustees

Commilttee of lunatic—Account.

Where a person who holds under two titles which are inconsist-
ent with each other, takes upon himseif to decide under which he
will act and decides wrongly, the rights which others would have
had if the proper course had been taken are not altered or defeated.
A trustee for a married woman who was also committee of the
estate of a lunatic by the decisiou of the Court declared to be
tenant in tail of certain estates, had received the rents of the same
estates and paid them over to the married woman who was de-
ceived by him to be entitled to them. :

Held, that the representatives of the tenant in tail were entitled
to recover from the trustee as committee the mesne rents so re-
ceived and handed over.

Where equitable conduct entitles a person to equitable relief,
that relief is not gone because the remedy at law is gone.

V.C. W, WARD V. SHAKESHAFT. March 20.

Foreclosure— Disclaimer—Costs.

Where a judgment creditor is made a defendant to a suit and is
aware of the fact and disclaims by answer, he is not entitled to
his costs. Where a creditor defendant puts in an answerand
subsequently by affidavit disclaims he is not entitled to his costs.
Where an assignee or the mortgagor is made defendant to a suit
and undertakes to appear, but before appearance disclaims but is
still continued on the record and puts in his answer, he is entitled
to hiscosts. Where after bill filed but before services of a copy
of the hill a defendant undertakes to appear, and disclaims he is
entitled to his costs.

COMMON LAW.

C. P.

DUNCLIFF ET AL Y. MALLCT.
DuNCLIFF ET AL. V. BIRKEN ET AL.

Patent— Distinct part of — Assignment of — Infringzment.

If a separate and distinet part of a patent be assigned the as-
signee may sue in respect of an infringment of such separate and
distinct part without joining as plaintiffs persons interested only
in the other part of the patent.

Q. B. WRIGHT V. STAVERT. April 24,

Statute of frauds— Interest in land— Contract for board and lodying.

The appellant agreed orally to pay to the respondent for the
board and lodging of himself and man in the repondent’s house,
and accommodation for his horse in the respondent’s stable, £200
a year from a day specificd, & quarter’s notice to be given on
either side ; no particular rooms were assigned to the appellant,
and he never commenced to reside in the respondent’s house,
but gave notice of his intention not to perform the contract.

Held, that this was not an agreement relating to an interest in
land within the fourth section of the statute of frauds, and need
not therefore be in writing.

Ex. DicksoN v. RIGHT. Jan. 19,

Consideration—Marriage settlement—Illegitimate child.

The gift of an estate to an illegitimate child under a marriage
settlement, is good against a purchaser under 27 Eliz., ch. 4.

Ex. WISE v. BIRKENSHAW.

GQarnishee— Common Law Proccedure Act.

The issuing ,of a writ under the 64th section of the Common
Layv Procedure Act against a garnishee who refuses to pay money
which has been attached, is matter of discretion for the Judge

which he need not exercise without grounds to suspect the conduct
of the garnishee.

April 28.

who sign.

A promissory note was made on behualf of a benefit building

society by the Trustees and Secretary in the following form:
¢ Midland Counties Building Society No. 3,
¢« Birmingham, March 12, 1858.

“ Two months after demand in witing, we promise to pay Mr.
Thomas Price the sum of one hundred pounds, with interest after
the rate of six per cent. per annum, for value received.

(Sigoed) “W.R. Hearts,} p 0
““JonN TAYLOR, :
‘“W. D. Fisugr, Secretary.”

Held, that the persons signing the note were personally
responsible.

C.C. R. Rea. v. JorN DanBrrrY HINp. April 28,

Evidence—Dying declaration.

A dying declaration is only admissable in evidence where the
death of the deceased is the subject of the charge, and the circum-
stances of the death the subject of the dying declaration.

Upon an indictment for using instruments with intent to procure
abortion, the dying declaration of the woman was held inad-
missable.

C.C. R, REG. v. CnarLEs Haruipay. April 28.

Evidence— Husband and Wife— Admissibility of a husband’s evidence
when the crimnality of the wife is involved.

The prisoner was indicted in one count for obtaining money
from trustees of a savings bank by pretending that a document
produced to the bank by E., the wife of T., had been filled up by
his authority ; and in another count for a conspiracy between the
prisoner and E. to cheat the bank ; but E. was not indicted. The
evidence of T. having been received in support of the prosecution,
the prisoner was acquitted on the count for conmspiracy, and
convicted on the other.

Held, that the evidence of T. was properly received and the
conviction good.

Q. B.

GUNNER V. FOWLER.
Arbitration—Special case— Proceedings in error.

A cause was referred by consent to arbitration with a special
provision that neither party should take proceedings in error on
any matter relating to the arbitration. At the request of the
parties, the arbitrator made his award in the form of a special
case for the opinion of the Court, and in accordance with this
opinion the judgment was to be entered up. The Court gave their
opinion in favor of the defendant, whereupon the plaintiff took
proceedings in error.

Ileld, that sec. 32 of the Common Law Procedure Act, 1854,
which gave power to bring error on a special case, did not apply
to such a case as this, which must be taken to be such a special
case as is contemplated by sec. 5 of the rame act.

Held, also, the parties were bound by their agreement not to
take proceedings in error.

May 8.

C.P. April 30,

Lodging-house keeper— Liabilily of in respect of goods stolen from
lodgers.

The plaintiff hired apartments in the defendant’s house, and
while there had some of his goods stolen; and the declaration
alleged that the defendant did not take due and proper care of his
house, by means of which dishonest persons obtained access to it
and took the plaintiff’'s goods; to which the defendant demurred
on the ground that the declaration did not allege the defendant to
be a common innkeeper, and therefore did not disclose any duty
or liability on the part of the defendant.

Held, that the declaration was bad, and that the defendant as a
lodging-house keeper was not liable.

HoLper v. SouLBY.
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[ o 28 Tue Moxtinry Law Rervortir, for Januvary, has come to
CrosstLy Ao gie D& 4 Siead Saeeisg Codapasy hand Tt contiins, with the Narratise ot @ Cetebrated Thial,

Aehiirato = Appoart e o F weg cre by it

A submission wees madde to two arhitratary who were (in the

event of their not being able to agree) to appoint a third person

as umpire : they could not srree and accordugly met tor the par-
pose of appointing the umpire,  Each proposed a persen for the
duty but only oue of the two proposed was hnawn to both the
arbitintory, the other being only kuown to lus proposer who snd
that he possessed the qualifications necessuy tor the daty — Upon
this the two names were pat anto a hat with the understambing
that the one drawn out should be appointed and the name of the
one not known to both thearbitiators was diaswn and he proceedad
with his duties,

L that the appomntment was bad, Laving been made by ot
and the party so appointed not heing hnown to poth the arbitrators

LX Forruir v TAYLOR BT AL Jun 31
County Conrts—Lrecution—Inter pleader dunomons—Lent—13d!
ufsll{l‘.

Where the goods of a third party are taken in execcution under
County Court pracess on the premises of the judzment debtor and
the owner cliims s goods the Landlord is not eotitled to he eats-
fied arrears of rent out of the procecds of such goods or t¢ insist
that h.¢ rent shall be paud befure their ramoval.

Ex. Wiraeey v, Laviwa. Apal 18,

Costs—~Tuxutwiv— Arrest f jud imeat
R

P Reperts af the Uoted States Instriet Court of” Massachusetts,
Vand of the Supreme Conrt of that and other States, 13 fine
tuppearance and intrinsic value msures its success.

‘ The number of the Usiren Srares Iaserance Gaserte for

January, published at New York, affords o large and well
digested mass of mformaton regarding insurance matters of
all kinds, and i= thus worthy of an extended suppert.

Tur Assoan Reeorr or 7uE Norsar MooFi Gryusar aND
Common Senaors, for the year 1870, ig received,  The various
reports da not torm co large a volume as in the preceding vear,
Lecanse of the omssion of those of the Local Superintendents
ot Schasis. The statistieal tables are in a concement form,

sand afterd every intormation relating to the subject.

FPue. Lower Caxava Reeorts. Edied Ly M. Le Licvre;
i published by .\ ~gustin Coté, Quebee.

b Number twelve ot volume ten ot these valuable Reports is
irccerved.  Besides the ordinary number of reported cases,
; this namber containg the annual index of cases and digest of
“matters reported. One of the cases reported ( Hynes v, MeFur-
(fan) e shall probably give in our nest namler. It decides
l that a party setting fire upon his lJand at an improper time is
i by that mere fact responsible for the luss thereby of o thresh-
ring machine which had been brought on his land for the
_puwrpose of threshing his grain,  ‘Fhe action was differently
rdecided in the Supenor Court in the Distriet of Ottaws, but

If julgment is arrested. the plantifl 15 entitled to the cosfs of fon appe:] was reversed, Daval Justice disventing,.

issues found 1 his favour under the 145th <ec of the Common Luaw
Procedure et 1852 and the general rale 1= not affected by an
agreetent that certain items of the corts are to alide the event.

REVIEWS,.

Tur Curistray Exvviner forJanuary, publishelin Boston,
is before us. We first meet a review of Alger’s Wistory of the
Doctrine of a Puture Infe, in which, while congratulating the
author upon tho success of his labors, the reviewer enters at
length into eonsiderativns the most important to mankind,
and in a manner becoming the subject of which he writes.
The place of ¢ Modern Painters in Art Literature offers a
criticism’ upon the writings of John Ru-kin, with some
observations upon vexed questions in art. The Origin of the
Gospels will be read with interest by the biblical student. A
paper upon Garibaldi gives a summary of his Ife and the
recent events in the histery of his country. The number
cluses with the usual review of current hiterature.

Macwirrax’s Maowzixe for December contains an interest-

“Gopry's Lam's Boon. Lownis Al Godey, Pinladelphia.
i The number for February is received.  The Lady’s Book i<
“usctul and entertaining as usual. It has taken the lead of

" all other magazines of asimilar description, and isde ermined

yto keep it Sofar as we can discern any change in successive
i numbers of Godey, it i3 fur the better. The proprietor is
hieut on proving himself worthy of the great and wide-spread
jpatronage which his magazine receives. lle exchanges with
ino less than 2,460 cotemporary publications.  What therefure
,must be the circulation among suliseribers of his well known
jand much admired magazine? We have heard it said that
I'the circulation is 300,000, and have no reasun to doubt the
istatement. 1t is by reason of this enormous circulation that
tthe magazine is furnished to each subseriber at the low price
lof 23 per annum, though intrinseally worth more than double
ithat amount.

b Macwnian’s Macanise for Jannary has reached us, We
Hirst find three entertaining chapters, forming the commence-
iment of astory, entitled, ** Rureashoe,”” by Henry Kingsley.
i A letter upon Sheridan and his biographers, by the Hen Mers,

ing article upon the opinion of Mr Darwin regarding the , :\'()Ttnll, v:nll be read with pleasure. '}‘he aulh«:r of “,‘I)o)m
Origin of Species. Very many able papers have lately ap- ! ilahfas, “0"”“"’310,” offers . few words about Sorrow,” and
peared upon this eantested question, but this article is no lesa (& poem upon * }f‘r;:lli Seat.” Tom Brown at Ox'iord.h:w a
interesting, beeause of the varied treatment which its matter ; few more interesting chapters; and papers upon Venetia and
has received.  Next follows a continuation of Tom Brown at | Pekin are particalarly welcome at the present moment.

Osford. A well written article upon the English Evangelical
APPOINTMENTS TO OFFICE, &cC.

Clergy 5 and papers upon ¢ Poetry, Prose, and Mr. Patmore '
English Women at Naples, dec., conclude the number. :

; PROVINCIAL ARBITRATORS A3 TO PURLIC WORKS

THOMAS KIRKPATRICK, of Ningten Fequire LOUIY A MORPAU, ]"f
S . PAMntrol Bepate, and the Henarable PIOLTY VANKOUGHNET of Cornwall,
a p(‘!‘“‘:llt of the great 1""‘;{‘”001‘ Robert Nc)\b(‘nson. and a Pto Le Arharr \l‘::r« and Appraisers for the Provigee of Comd sonieder the provisions

plate expressive of a stirving event in Freneh history known “ois 35 el nsd Stat of Canada, cap 23 —ttiazctted Sth January, 1561
as *“ The morning of the Inth Brumaire,”  The reading mat-
ter 18 as usual made up of the best articles of the British
perindicals 3 and it 13 suflicient to say, that the selections from | . . .
such excellent sources form a voluine interesting in narmtivci A femenin R Ayt "—~Too late fur current number
and in subjects of a (icegraphical snd Scientific charncter. «Witeas Coosex™ will recesse atlention iu our next

Tae Eciecnie Macsaine for February is embellished with

TO CORRESPONDENTS.



