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JÀNUARY 19TH, 1903.
D)IVISIONAL COURT.

LUDLOW v. BATSON.
J8*nder-WVordn flot AcetÎonalde per sc-ProfUt of SPecîal Damiage-

Loss Of <Jojnortjflm of Wiîft-Lo 8 e of Boarder.
M~otion by plaintiff to set aside nonsuit entered bySTRZEE1:T, J., at the trial at Brantf ord iln an action for siander,and for a new trial. One Olive Batson, niece of1 plaintiff'swife, whose parents had died when she wus quite young, baillived with plaintîff and bis wife for twelve years, plaintiff re-ceiving an allowance for the child's board-froxi her father'sexecutors, of froîn $2.50O to $3 a week. The defendant was ab)rother of Olive Batson, and the allegation was that defend-anit said that plaintiff put in an account to William Campbell(onle of the executors) for candies, oranges, Sunday schoolcollectionis. The îinnuendiio in the statementof dlaim was, thatplainitifr inade iip a flctitious aceount and by false pretencesobtained pa 'ymnent thereoýf fromn Campbell, and was %thereforegu1ilty ' cf an indictable offeilce. At the trial plaintiff's coiuseladmiitted that the wordls were not capable of the meanfingcharged, luit con1tended that the words were actionable uponproof of special damlage. The special damage charged wasthlat plaintiff's wVife left lm because of these atatemeûte1nad1e by defvndnt. lie trial Judge held that the wvord9fwr o wevre niot ac-tionabille, even if the special damnage&llegd were proved, and he rejected evidence thereof.

W. S. Birewsteir, K.C., for plaintiff.
J. Iarley, R.C., for defendant.

PALCONBRIDGE, C.j.-AJîy words are actionable by whiehthepaty asa pecial dang:Moore v. Meaglier, 1 Taunt.at p'. -14; Odgers on Libel, 3r( d -d. 95, 96, 97; Ratelîffe v.lEvanis, [18921 2 Q. 13. 524, 527. Iniquiry in this case Î,therefore, limiitud te the qiiestion wheither this alleged special1aiîige la sude as the law will1 recognize as beîig the naturalanid resoniable re8uilt of defendanit's worda.,, or w-hether it'ouight to be deexned too remiote. lit cannot bie considered thefair and niaturai re8ult or the speaking of these words. If
vorL. g. OW.tt. Ixi. 3



,12
plaintiff'8 wife Ieft lier husbajnd's home on this 1acc3ount, )
plaùi 3ly aeted 'witlhout re>isonahî as.À eî iltb1a ds e to leave ler husban d ec, e so e other w x aadce ilco'uP"lenta remnarks about h1s peronal appear-aie.See Mayne on Daiiiages, 6th ed., pp. 47, 48, 63.ERITTON, J.-I'he molt)On sho-ild be dismissed solel-yu~pon the grolid that the Peial damage claimed, and whielbPlintif was prepae to prove at the trial, namely, thatboardif' ýVf lef him and that Olive Batson ceased toboad wt.hhim O accoùnt of the words complained of; are
too remote. Itean<>i ie said that suai words, falsely spokenIby friend or foe, are likely to cause, as a natural or reason-able resuit, the separaijon husband and wif e or the loss Ofa b oard r . L y n h v . K i {h , . L . C . 60 0, d i scu ssed . T h e
defe"'es aeged coùuId not flaiy an reasonably have'en aiiiaeOr eveil feared.A the Point upon whýich thestatmen no aken at the trial, or in theof efenbe, there should lie no costs of this mnotwn.-

-MExuFDITI-1 J. - AUR20 ,193WFlKILY COUýT. 2'H 93RE DOTGFIÎTY ANI) JOHNSON.
Tvi-(Gýetrctin-)"*10io 

l-sae dtn-<ng 'Widowhood-
MotioiV iindea. the 'Vendors and Purchaers Actk by the

vendor for an. order deelairing that she has a good title underth ii. O11 f Willia Henry Johns~on to lands i the county Of
Hlastings. The vendor is thwdooftettto.Ath
tiof 2 ut b dah ies Possed of the south-west qularterto it W'21 buh~bswlle devie (by raisake, as alleged)eterlndr te ii Sflfl quarter of lot 12. Hie deviSed

e resictue



an estate during widowhood only is conferrcd, that is en-
larged bY the residuary clause; and if, by reason of misde-
scription of one of the parcels mentioned in the first clause,
no estate in it passed umder that clause, that the residuary
clause corrects. Lt gives, devises, and bequeaths to, the widowail the residue of the testator's estate not in the will before
disposed of. So, as tol both parcels, the widow took titie und erthe will subject to the payment of the just debts, funeral and
testainentary expenses, and the Iegacy mentioned iu the will.

BoYD, C. JANéARY 2lST, 1903.
TRIAL.

LAMB v. SECORD.
<Ckoae lin Àctio*,ajgln t of LeayJg 8of ~4A88gnec for firedi-

tor? oif Lqt~~Itrzac
Tnterpleader issue, tried at Hamilton. The plaintiff, F.H1. La mb, as assignee for the benefit of creditors of one lJaw-r*aýn, affirme(]. ami the defendant, Melvin A. Sc'ord, denied,fhat the plaintiff was entitled as against defendant to $l,-

226,78 I)aid înto Court in an action bv the plaintiff agai n.tthe executors of the will of Thomas W. Thompeon te, re-cover that srnn as a Icgacy to Lawrason, the defenda.nt aise
claiming the amount by virtue of another assignmnent.

A. B. Ayl1esworth and W. S. MeBrayne, Hamilton, for
plaintiff.

S. P. Washington, K.C., for defendant.
BoYD, C., remarked that a more unsatîsfactory case thanthis in every way hie doles net remember to have ha&~ liHehall puizzed Over it with the utmost care, but found it impos-sible to reach'any conclusion wîth confidence. It would take

tO long to Ivrite out ail the incongruities and contradic-
tions to be found lu the materials; but, in brief, the leastunsatisfactory result was te support the assigument of thelegacy te defendant to the extent of $500, and, this much ofthe iund in Court is to ho paid ont to defexidant, gnd thebalance te plaintiff as assignee for Lawrason's creditors.The defendant tq bear his own costs, and the plaintiff to get
bis ont of the fund or estate.N

MEI&KfITU, J. JANUARY 22N0), 1903.

Will~egai,~Dirr~f 0 ~for pa.i, iet at Age of Tet-fe-fjtt

Application by Charlotte Brown Wallbridge for an order
directiug the Toronto (leneral Trusts Corporation to transfer



to th, appiçcant her shareo!teeaeofJmsKtiilate. of the townlsll Of - fth stt o amsKetntion beiip th eîeuo sFfnskillen 'de-ceased, the corporïtio n bed g Th e. T cu d . an d trustees u n dier th e w il of th'r~esedr claue aPP hant was 22 yrears of age, and under thUttl ~ h rrived of h e wi l s e w, as 1n ot en titled to ber eluitA- R.the age of 25.. B . Ch01te, fOr thle applicnt.jB.Iode" for the cOrPoration.
CD E TT~ I.- T h v s t th e p rop er m eth o d of en forct a a m Bu it na tbeu ) Prop r for the, executors to obIltain hi hmabersth vie Or opinÎon of the Court, b.,'noti n 01 Cha be feî j i at way, a l that calS aei i , l a ,i t s 

evant an i oand therisMone lîentitled absolutely to th(ame-yr~8eomp0r', ua t to give a elease of ler rigit, tht h a t s h e h a s f o t O vti r e d t e l e r t h e, n e o w j h t n i lden ayc payd ývthO ge Of 25 y-ears. Nothing moredafiito ati bef r sai Wihut C nside .ing tle whole will,d si reh b ua if b ef or lt o b a b ly m o re
rei l, des rie but, bc s u h i g m o e definiteregnar nan er o, t n ,st be oug i ni theý usual, and

TRZIAL. JANUARY 22N, 1903.
Streetii 

. . o. v C IT Y 0 F L ON D O S4.COUee "(-i /"I,*Ore On i o f Il 
- ieio Meting Of

'q1Oraè.ý &fflcÏency o Re8oiutiQ'4

it declared that by,1aw 20"Y 20 aondon0,pasdli 
hCounji 0 def ndait :îSt u y1 902, are invalid,nlatiyrof t y-he a iso "d nd nts from enf or ifgp s ucli dfO.a mnandar.. to compel theeedants to sign and exe.,e ylaacecordanice with a 1 I2bTis by-aý,va pssedApril, 1902,, 3r y-lawd wanpa, u th O r i*, e s o u o f t h e c o u ci o f t e 2 h

1g the plainijjf5 to exte of ther tk
On certain streets in th, city T e pli n d dhid worak 0the' Strength of this byIa a.Temi itfsdi oko
qllent b3y Îaws the rot eean 1edu,ý and heatcisubi1pos"ed upon. pl ots re itof.htged and ogten subs-

t?. lrnth K.. adT G. ý,elhflith, K. fo 1. H. vey, L ondon, for plain-T. . M re d tit R .0 for d e fe n dn s



MACMAHION, J., held that by-law 2083, not having heensigned by the mayor, who was the presiding officer at themeeting at which it was passed, was inoperative: R. S. 0. ch.223, sec. 333; Canada Atlantic R. W. Co. v. City of Ottawa,12 S. C. R. 379; Wigle v. Village of Kingsville, 28 O. R.378. Until a by-law was passed and formally accepted byplaintîffs hy an agreement binding on1 them, they were actingwithout authority in building a lune of railway and runningcars thereon. The plaintiffs were, therefore, not entitled tothe mandatory order asked for to compel the inayor to sîgil
the by-law.

Th'le plaintiffs asked, leave to amend s0 as to dlaim, inthe alternative, a mnandamus to the council to pass a by-law'n aceord nce ith the resolution of 29th April. Tt was'urged ta,a thie covncil had passed the resolutfion provid-ing for the building by the plaintiffs of the new lines, and usthe plaintiffs had proceeded with and buit some of the linesin accordance with the resolution and with the sanction ofthe city engineer, who furnished the grades for the lin es onteactunsfild avenue and Woodley road, the defendants werebouind. Rt was held, however , that the engineer could notbind defendants by giving the grades; the managzer of plain-tiffs ob>tained the grades from, the engineer, and proceededwith the buligof the fines, taking bis»chances of theresolution being ratifled by by-law. The amendment shouldint he allowed, as, upon the facts, plaintiffs are not entitledto the niandamus.
It was also held, that the council had authorityr to passby« -law 2099, chlanging,,, and Yarying the routes, anid by-law10.reguilatinge the speed and service of the cars on thevarlous routes, was also valid. As to the by-law No. 2101,requirklg plainifis to lay down. a new line and extend thepxisingi line8 to the extent of 7,380 feet of traek, it washield thiat, having regard to the taking into the city' of l.ion-.dloti 'f the village of London West, with its additional,qtree t railwa 'y mileage, the defendants are not entitled te althev trackýs Inentioned in by-law No. 2101, and that by-law

is bad.
-1-1-n ne question arîsing in the case, judgment wasgçiveén as follows.-
'l'le iay*\or,' on the 2lst June, 1902, caused a special

meepting of the council tçe he summoned to consider the streect
rilwv hvla 2083, at whieh meeting thr y-a a,amended was (under the emergency clause of the 1itys b-masrail a tlrst, second, and third tume. The by-lq.w -asearried hy. a vote of six yveas to five nays, Aldermian Prit-
ehiard voting, with the yeas.

('oiinsel for the cit y uirged that the, by-law iras not du]ypassed becauise John fi. Pritchard had been declared entitled
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WINCHESTER, MASTER. JANuARY 23RD, 1903.
RHÂMB"R.

MBRCIIANTS BANK v. IRVINE.
eu-mmarlo Judgmen t--ActÎOn on Promî8sory Note8-Defence of Fraud

-N Otice--Cogte of Motion 14,here, I)imaed.
Motion by plaintiffs for suiumary judgment under Rule603. The deÏendants alleged that the promissory notes suedon were obtained by fraud, and that they notified the plain-tiffs of this fact shortly after the dates of the notes> and pre-vious to the full payment of the proceeds by them, to theircustomer for whom theyv discou2nted the( notes.
G. L. Smnith, for plaintilffs.
W. E. Middleton, for defendants.

THE MASTER held, on the facts disclosed by the cross-.exain.îition of parties on their affidavits, that the hetionmust go t o trial;- also, that the motion should not have beenmade in view of Fariner v. Ellis, 2 0. L. R. 544, and Fullerv. Alexander, 47 L. T. -N. S. 443, and the costs of the motionother thani of the examninations should be coatsto defendantsin anyv event. The exaininations to be considered as examin-ations for discovery, without prejudice to further examina.tions after pleadings are delivered if the parties so, desire.

MItREDrrH, J. JANUARY 2 3RD, 1903.
CHAMBERS.

RE WILLIAMS.
WilU(o mt ru cion -Beque#t to ailU mv (jhildrent"-Repreentativen

of l>eceaeed Child.

Motion by James Ailles, one of the executors of the willof Arscott WVilliains, for an order construing the will auddetermining whether IBertram E. Webster, flenry A. Web-stelre IdfM Webster. and Ernest Webster (an infant), the,chidre ofAnnie Webster, who was a daugh.ter of the de-eeased and died before the exectiîon. of thle wi1l, are entitled.between thein to a one-flfth share or interest in the estate ofthe deeea-sed, under his wilI, as the hieirs of their inother.Thle testator died on the 26th June, 1893. The will, so faras inaterial, was as follows: "I1 direct that after my deathail xny propert «y, real and personal, of whatsoever nature axaiwvheresoever situated, he sold as soon as nxay ho done withoutloss in the opinion of nxy exceutors, and that the proceedsbie invested for the sole and on-ly benefit of mY wife during
her lifetinie, 1 direct that after her death the principal
'noney s0 invested ho divided amocngst ail piy ehildren in



eqiual parts." hThe widow died o h ltJnay 89The testator had five chidre i o theo bust Anniey 1899-ster, were living. lofwoibtAneW -I)'Arcy Tate, HIamilton, for executor and children Oftestator..
T. IIobson Hlamnilton, for, aduit grandchildei of tes-tator.
P. W. Harcourt, for infant grandcld.~

ýMERErDTj, J., held that, the testator's words being plain,there being no1 aunÎiuty patent or latent (Higgins v. Daw-son, [1902] A. .1Nor canthe a gldehildren Cau-not take directly.Nor cn thy e'nder sec. 36 Of the 'Wills Act of Ontario:
see In re Harvey, iarvey v. exilow, [18931 1 Cfh. 567, andIni re COlerrian and Jarrorn. 4 Ch. 1). 165. Ini re Smith'sTrusts, 5 Ch. 1). 497 n., distin3 ished and doubted ifl vieWof In re Mlustlier, G3rGves v. MVl.sther '43 Chi. D. 569. Thegift (as a question of interpretation of the will) must bc heldte lie to persons capable, or at least supposed to lie capable,of taking. Nýo one, witli or without a knowledge of the Act
and of rich a,0e3 as M1ower V. Orr, 7 Ilare 483, would makea gift to a d'ad person in order that hi8 cliild çor childrenmjight take; the gif t would lie to the child or chlldren, Or
Phild or chidren, if any; and the Word " al" lias no con-trY signification> Christopherson v. Naylor, 1 Mer. 320,re'ferred(. to, T4e dead childf 's not incluided in the words'al] ry chidren'> and so lier childrn take nothing underthe wilI. Ordler accordiiigy; cost, out of the estate as usual.

JArNUARY 23xu, 1903.DIVISIONAL, COURT.
COBN lMQ, C(0. v. LARýE SIMCOE 11OTEL C0.M f t 5 1, LcfcI Jd 

nQ t~D ~ j it -4 ti to, E fo rc e -Oa01ta-Pe.centog of Sum 0 1 aim cd.Appeal byv Plaintiff from nd~n ofteJdeo hCot mty Cout o Sn Coeluan action to enforce a miechanics'
lien for work done and rnaterîal supplied nrepairs and
improvemnts to a hôtel ntletnofBr 7 e ThPIainitiffs elaimed $277.85 $178 the tono are hthe~ ~ ~ ~~$78 botat h ng lal) e elg for extras outside
sheucn-rcTeJdedslod 

the extras and deducted
a 111for incoxnPîôte work, n hrf~fudta 

hrwas uothing due to plainitiffs, and teeoefudta hrant wiliost 'pim P an d ave jugefor defenlJthowe uton n also contende<J that the defendants'alanefor 'cssshould lie based l1pon the arnount



claimedl 1y the statement of claim by which the action was
begun, and not upon the, amount claimed in the lien regi$-
tered, there having been a payment of $800 after lien
registered, and before statement of dlaim.

J. A. Worrell, K.C., for plaintifs.
A. E. IL Creswickd, Barrie, for defendants.

THE COURT <MEREDITHI, C.J., and FALCONBRI»GE, C.J->,
dismis;sed the appeal with costs, upon a consideration of the
evidence, but varied the judgment by limiting defondlants'
eostas te 25 per cent. of the amont claimed by the statement
of laim.

J.ANuARY 23RD,,1903.

DIVISIONAL COURT.

RE HOOKER AND MALJCOLM.

Landiord and Tenaitt-Overbolding Tenant8 ,Ict-Right of Landlord
fo 11e-cntrr for Non-payment of Rent-et-off-" Cle«rJlî."

'Motion by the tenants to set aide a sumxnary order of
the Judge of the County Court of Brant, under the Overhold-
ing T'enants Act, awarding possession of demised premises to
the landiord, on the ground that the lease under which the
tenants were in possession had not expired or been deter-
mrined at the time the proeeedings were taken un'der the Act'The tenants were ini originally under a lease for six' mnonths,
and continued in possession after its expiry, payillg rent.
Th'le landiord gave notice to quit, but served a demand of
Possession, claiming the riglit to te-enter for non-payment
'of rent.

Là F. Ileyd, K.C., for the tenants contended that no rent
was due because they hiad a set-oûff, and that it waq not neces-
sary that the set-off should be undisputed; it was sufficient
te oust the jurisdiction under the O'verholding Tenants Act,
that there should be a bona fide assertion of the right te a
set-off.

W. S. Brewster, KC., for the landiord, contra.

THE COURT (MEREDITHI, C.J., and FALCONBRIDGE, C.3.>
held that the case was " clearly one eoining unider the true
intent and meaning ' of sec. 3 of the Act, as it clearly ap-
peared that there was rent due at the time whern the land-
lord claiiued to enter. Motion disniissed with co8ts.

TOL. M. a %Y t. ?;(>.
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