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MORTGAGE ACTIONS—PARTIES.

In the recent case of Blong v. Fitzgerald, 15 P.R. 467, Rose, |.,
has decided that the wife of a mortgagor is not only a proper
party, as was held in Building & Loan Association v. Carswell, 8
P.R. 73, and dyerst v. McClean, 14 P.R, 135, but is now a necessary
party to an action for foreclosure of the mortgage in order to bind
her by the judgment in the action. If this decision is sound, it
may have a rather f{ar-reaching effect, as it practically casts a
doubt on the efficacy of foreclosure proceedings which have been
carried on without making the wife of the mortgagor a party,
. Before the 42z Vict., c. 22 (O.), which restricted the effect of a
bar of dower in a mortgage, it was well settled that tl.e wife
of a mortgagor who had not barred her dower was not a
necessary, nor even a proper, party to a suit brought by the mort-
gagee for the foreclosure of the equity of redemption, or for a
sale of the mortgage property: Moffat v. Thomson, 3 Gr. 111;
Davidson v. Boyes, 6 P,R. 27; and even after that Act it was
held by Proudfoot, J., that the wife of a mortgagor could not
maintain an action to redeem, after a tinal order of foreclosure
had been obtained in an sction against her husband, even though
she was no party to the action: Casner v. Haight, 6 O.R. 451. In
Ayerst v. McClean, supya, the learned Chancellor, although hold-
ing, as we have.seen, that the wife is a proper party, expressly
abstained from pronouncing any opinion as to whether or not a
foreclosure of the husband alone would extinguish the dower of
his wife. (See14 P.R., at p. 16.) We have, therefore, now, two
couflicting decisions of judges of co-ordinate jurisdiction, the one
holding that a wife is not bound, and the other holding that she
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is bound, by a judgment of foreclosure against her husband in an
action to which she is not a party.

In view of this difference of opinion, it may perhaps be useful
to consider which of the two opinions is probably correct ; and
in order to do so, it is necessary to bear in mind the state of the
law prior to the 42 Vict., c. 22. Before that Act, we think it was
quite clear that an absolute bar of dower in a mortgage was, in
fact, an absolute bar, as far as the mortgagee and those claiming
under him were concerned. But even before the Act, she had,
notwitstanding ghe bar of dower in the mortgage, still a possible
right of dower in the equity of redemption which remained
vested in her husband, provided he died entitied to it; butif
by sale or foreclosure his equity of redemption were divested
before his death, that had the effect of depriving his wife of all
dower in such equity, It is, therefore, easy to see that, prior to
that statute, a wife of 8 mortgagor who had barred her dower in
a mortgage was not a necessary party to the suit of the mortgagee
for foreclosure or sale, because, so far as her dower in the legal
estate was concerned, it was effectually barred by the mortgage,
and her right to dower in the equity depended altogether on her
husband dying entitled to it, which he could not do if it were
divested by sale or foreclosure in his lifetime.

The 42 Vict., c. 22, did nqt pretend to interfere with the rights
of the mortgagee; it only assumes to give the mortgagor's wife
dower in any surplus which might be realized, in the event of a
sale of the mortgaged property, after satisfying the clainmi of the
mortgagee. Very shortly after the passing of the Act, it was held
by Galt, J., that, notwithstanding the Act, a mortgagor might
still defeat his wife's right to any share of such surplus by a
voluntary sale of his equity of redemption : Calvert v. Black, 8
P.R. 255 ; but we think it may well be doubted whether that was
a correct interpretation of the statute, We believe that it was
this very mischief that the statute was intended to remedy, but
it is possible that it has failed to carry out that intention. The
decision was dissented from by Armour, C.J., in Pra#t v. Bunnell,
21 O.R,, at p. 2.

But though the wife of a mortgagor undoubtedly has a right,
under the statute, to dower in the amount which may represent
the value ni the equity of redemption when realized, it is another
thing to say that she is also entitled to redeem the mortgage.
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Can it be said that full effect is given to the mortgage if, not.
withstanding the bar of dower contained in it, a new equity of
redemption is held to be created in the wife, which did not pre-
viously exist, and the foreclosure of which would necessarily
involve a mortgagee in extra expense? We are disposed to think
that such an interpretation involves a stretching of the Act
beyond its letter, and also beyond its intention. On the other
hand, there is no doubt that the interest which the Act undoubt-
edly gave the wife might be seriously prejudiced and impaired if
she had not the right of redemption which Rose, J., has decided
that she has.

Tt is somewhat strange that we have not before this had the
law on this point settled by some appellate tribunal, Until then,
at all events, it will be safer for practitioners in all cases to make
the wife of a mortgagor a party to any action for foreclosure or
sale of the mortgaged property. And it also behooves solicitors
investigating titles acquired under sale or foreclosure judgments
to see that the wives of mortgagors were duly made parties. It
is possible, however, that defects in such proceedings arising
from the neglect to serve the wife are now cured by the Judicaiure

Act (R.S.0,, c. 44), s. 53, 8-8. 10, so far as subsequent purchasers
are concerned.

RULES OF COURT SINCE CONSOLIDATION.

Since the promulgation of the Consolidated Rules of 1888,
other Rules have been passed from time tn time, and which have,
we believe, not heretofore been collected. There are also certain
_ regulations for the conduct of business in the offices of the court,
N X which have been approved by the judges; some of these have not

- been printed, and are inaccessible to the profession.

We first find certain regulations made on the 26th of Febru-
ary, 18g1. These were agreed upon by the Registrars of the
three Divisions for the purpose of securing uniformity of proce.
dure in the various offices, and were approved by the Judges, and
are as follows :

Regulations for securing uniformity of practice. .

(1) All judgments to be given out after entry; all judgments
to be entered in the office where the appearance is required to be
entered.
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(2) All orders to be charged for as specxal, except such as are
issued on preecipe, and the fees payable on such special orders to
be as set out in the tariff, namely, twenty cents by statute, and
twenty cents a folio up to six folios, and no more than six folios

to be charged for, exclusive of charge for entering.

(3) On giving out any papers to parties entitled thereto in
pursuance of an order or otherwise, no search to be charged.
Order and receipt to be charged for as separate filings.

(4) Certificates for registration to be issued on filing a proper
prezecipe and production of original or office copy of order or judg-
ment; 1o copy of order or judgment need be filed.

(5) Copying o.lered from any office, when the pressure of
business in such office will not allow of such copying being done
therein in sufficient time, is to be done in the office of the Clerk
of Records and Writs (see Order in Council, dated April 3td, -
1884) ; all copying to be paid for in stamps at the rate of ten
cents per folio,

(6) All forms to be used in the coffices of the Registrars and
Clerk of Records and Writs to be furnished by the Clerk of the
Process.

(7) Affidavits filed on applications before judgment clerks in
actions in Q.B. or C.P. Divisions to be forwarded by them to the
officer in whose office the action is pending.

8) Rule 28 (d) is to be acted on as though the Registrar of the
Chancery Division or the assistant Registrar was named therein,
as well as the Clerk of Assize.

(g) Amendments under Rules 424 and 444 to be made on tiling
pracipe only.

(10) The Registrars of the High Court of Justice for Ontario,
pursuant to Rule 450 of the Judicature Act for Ontario, hereby
prescribe that all rolls (judgments) and records, written or
printed (either by typewriter or otherwise), shall be of the length
and width of a half sheet of foolscap paper, and shall be folded
in half, lengthwise; and it is recommended that all records for
trial shall be enclosed or covered by a full sheet of foolscap, or
other covering of the same size.

(x1) Rule 345, All appeals to a Judge in Chambersin Q.B.
and C.P. Divisions to be set down with the Clerk in Chambers,
and a fee of fifty cents puid therefor. (See now Rule 2, of Feb.

17, 1804, infra.)
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(12) Pracipe orders under Rule 622 may be issued at any
time by the officer with whom the. pleadings have been filed,
except for the purpose of issuing execution under Rule 836, in
which case special leave is necessary ; such orders to be entered
in full under Rule 744.

(13) Rule 1226, Orders for delivery of bills of costs to be
granted as of course.”

Regulations in refevence to Dominion Election Petitions,

December 1gth, 1891.
*“The judges who tried the petition will certify to the accuracy
of the account of the reporter. The reporter will then apply to

-a judge of the court in which the petition was filed and the

deposit made, who will, by his fiat or order, direct payment of
the account out of the deposit.

“ The reporters' charges, in the opinion of the judges present,
should be taxed to the successful party, as part of his costs of the
cause, and should be treated as actual disbursements in respect
of evidence taxable in ordinary actions between party and party,’
within the meaning of s-s. 4 of s. 52 of the Controverted Elec-
tions Act, as amended by the Act of 1891.”

. Regulations respecting form of ovders on appeal.

October 6th, 1893.

“In drawing up orders made upon appeals from reports, the
grounds of appeal allowed shall be set forth or stat'd in sub-
stance, but not the grounds disallowed.

‘“ Where there is a reference back as to any ground of appeal,
the same is to be set forth in the order.”

Regulations respecting distribution of work in various Divisions.

February r7th, 1894.

‘(1) The Registrar of the Chancery Division is to be relieved of
the duty of sitting in the weekly court, but, in addition to the
other duties now performed by him, he is to settle the minutes of
all judgments in the Queen’s Bench and Commeor Pleas Divisions
pronounced at the trial of non-jury actions in Toronto whereby
any equitable relief is awarded, and all such judgments shail be
authenticated by his signature.

(2) The Assistent Registrar is to be relieved of the duty o
attending the sittings for the trial of actions, and, in lieu thereof,
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he is to act as clerk of the weekly court for all the Divisions, and
is to settle and sign, or authenticate by his signature, all orders
and judgments pronounced thereat.

(3) The clerk in the Queen’s Bench Division is to be relieved of
his duty of sitting in the weekly court, and, in lieu thereof, he is
to act as clerk of the court for the trial of non-jury actions in »
Toronto, in addition to his other duties. i

(4) In the case of one officer acting for another who is neces-
sarily absent, the signature of the acting officer shall be sufficient X I
for all purposes.

(5) The Clerk of Recordsand Writs is to transmit the records
as they may be required to the clerk of the court for the trial of
non-jury actions, who, at the conclusion of the trial, is to return
the same, with all exhibits relating thereto, to the Clerk of Records
and Writs, who shall forward the records and exhibits in actions
in the Queen’s Bench and Common Pleas Divisions to the Regis-
trars of these Divisions respectively; and a record is to be kept
by the Clerk of Records and Writs of his dealings with all such
records and exhibits.

(6) The practice as to entering orders and judgments in
court in the Chancery Division shall be observed in the case of
the like orders and judgments in court in the other Divisions.”

Rules of Supreme Court of Fudicature.

On February 13th, 1892, a subsection (a) was added to Rule
1218, as follows: ¢ The fee of thirty cents, payable in stamps,
shall not be received or taken (a) in respect of payments into court
upon mortgages or securities held by the accountant; or () in
respect of payments out of court where the amount is fen dollars
or less.”

The following subsection was added to Rule 146 on October
21st, 1893: ‘146 (@) After the 1st of October, 1893, interest is
to be credited on moneys paid into court only after the same have
been in court for fifteen days.”

November 4th, 18g3. d

It is ordered that Rule 1170 be amended by striking out the
proviso, and substituting therefor the following proviso after the
word ‘Equity,’ in the seventh line:

‘¢ Provided that, where any action or issue is tried by a jury,
the costs shall follow the event, unless, upon application made
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at the trial, the Judge before whom the action or issue is tried,
in his discretion, orders otherwise.’

“ It {s ordered that Rule 1172 be amended by striking out the
words ¢ or court’ in the fourth line thereof.”

Then follow the Rules passed on December 2gth, 18g3, which
have already appeared, anfe p. 0.

Felruary 17th, 1894.

“(x) All non-jury cases in any of the Divisions of the High
Court which are to be tried in Toronto are to be entered for trial
with the Clerk of Records and Writs, with whom the record shall
be left, as prescribed by Rule 664.

(2) Rule 345 is hereby amended by striking out the words
* Clerk of Records and Writs,” and inserting, in lieu thereof, the
words, ¢ Clerk in Chambers.’

(3) All papers relating to proceedings in the weekly court in
all Divisions are to be filed with the Clerk of Records and Writs
not later than the day preceding that upon which they are
intended to be tried.”

We would suggest that where a new Rule of practice is made,
it should be numbered, and follow consecutively the Consoli-
dated Rules. This would greatly simplify a reference to any
Rule, which must now be referred to by citing the date upon
which the Rule was passed. .

CURRENT ENGLISH CASES.

The Law Reports for January comprise (1894) 1 Q.B., pp.
1-13 ; (1894) P., pp. 1-14; and (1894) 1 Ch., pp. 1-72.
PARTNERSHIP—JUDGMENT AGAINST FIRM-—INFANT PARTNER,

In ve Beauchamp, (1804) 1 Q.B. 1, although a bankruptcy case,
deserves attention as casting a sidelight on the case of Harris v,
Beauchamp, (1893) 2 Q.B. 534, noted ante p. 19. Certain judg-
ment creditors of a firm, of which one of the partners was an
infant, having obtained a receiving order in bankruptcy against
the firm, the infant partner appealed from the order on the
ground that he was not personally bound by the judgment recov-
ered against the firm, and could not commit an act of bank-
ruptcy. The Court of Appeal (Lord Esher, M.R., Lopes and
Kay, L..]].) gave effect to this contention and set aside the order,
on the ground that to support a receiving order against a firm
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each of the partners must have committed an act of bankruptcy,
and that the infant partner had not committed any such act.
MORTG.AGE——A?S!GNWE OF EQUITY OF REDEMPTION—~—PAYMENT OF INTEREST BY

ASSIGNRE--PrivITY Ol"‘CON'l'RAC'l‘-

In re Errington, (1894) 1 Q.B. 11, which is another bankruptcy
case, is also deserving of notice as bearing on a question fre-
quently raised in our own courts in such cases as Clarkson v. Scott,
25 Gr. 373 ; Aldous v. Hicks, 21 O.R. 95; Frontenac L. & S.
Sc.lety v. Hysop, 21 O.R. 577 ; British Canadian Loan Co.v. Tear,
23 O.R. 664. In the present case, a mortgagor having assigned
his equity of redemption, the assignee paid interest on the
mortgage to the assignee of the mortgage from time to time, and
when sued for arrears he suffered judgment by default. Being
afterwards adjudged a bankrupt, the assignee of the mortgage
claimed to prove against his estate for further -ears of interest,
the original mortgagor having absconded; but it was held by
Williams and Kennedy, JJ., that there was no privity of contract
betwesn the assignee of the equity of redemption and the trans-
feree of the mortgage, and therefore there was no personal liabil-
ity on the part of the assignee of the equity of redemption to
pay interest on the mortgage, and the claim was therefore
rejected.

CONTRACT TO INSURE PAVYMENT OF SUM DEPOSITED WITH BANK—INSURANCE—
SURETYSHIP——STATUTORY DISCHARGE OF DERBTOR, HKFFECT OF, AS AGAINST
INSURER. .

Dane v. The Morigage Insurance Corporation, (1894) 1 Q.B. 54,
was an action to enforce a somewhat peculiar contract. By an
instrument purporting to be a * policy of insurance," the defend-
ants assured the plaintiff the payment of a sum of money depos-
ited by her in a bank in Australia. The bank made default in
payment of the sum so deposited, and subsequently, by an
arrangement between the bank and its creditors—to which, how-
ever, the plaintif did not assent, but which was binding on her,
and was carried out under the provisions of a statute and the
sanction of a colonial court—the bank was wound up, and a new
bank was constituted, and the creditors became entitled thereby
to certain rights against the new bank in satisfaction of their
debts. The defendants contended that this arrangement had the
effect of releasing them from liability, and that the new arrange-
ment amounted to an accord and satisfaction. The Court of
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Appeal (Lord Esher, M.R., and Lopes and Kay, L.JJ.)
agreed with the Divisiona: Tourt (Pollock, B.,and Kennedy, J.)
that the defendants remained liable, notwithstanding the arrange-
ment. The Court of Appeal was not, however; unanimous as to
what was the real nature of the defendant’s contract. The
Master of the Rolls and Lopes, L..J., inclined to the opinion that
it was one of insurance, and that the defendants’ contract being
one of indemnity they would be entitled to be subrogated to the
rights of the plaintiff against the bank under the scheme of
a..angement. But Kay, L.J., was of opinion that it was imma-
teria! whether the contract was one of insurance or suretyship ;
for even assuming it to be the latter, the arrangement under
which the bank was discharged under the statute was not an
accord and satisfaction, and did not defeat the plaintiff's right of
action under the contract which had vested on the bank’s
default.

Prary.- "T—SALE OF POISON—MEDICINE CONTAINING POISON IN INFINITESI-
MAL QU... ‘BS—31 & 32 VieT,, ¢ 121, 8 15—-{R.8.0Q., ¢. 151, 5 24).

In Pharma. v..al Society v. Delve, (1394) 1 Q.B. 71, the defend-
ant was sued for a penalty for selling poison contrary to the pro-
visions of the Pharmnacy Act (see R.S.0.,c. 151, s. 24). The evi-
dence showed that that the defendant had sold a medicine called
“ Licoricine,” in which a trace of morphine was found, upon
analysis, equal to about one-fiftieth of a grain per ounce. The
Divisional Court (Charles and Wright, ]J].) agreed with the
County Court judge before whom the case was tried that the
sale of such a minute quantity was not an offence within the
meaning of the Act, and the action was accordingly dismissed.

ADULTERATION-—SALE oF Foon ANy Drucs Act, 1875 (38 & 39 Vicr., . 63), ss.
6, 25—(33 VICcT., €. 26, 5. g (D.) )—CONTRACT 'TO SUPPLY GOODS IN INSTAL-
MENTS,

Laidlaw v. Wilson, (1894) 1 Q.B. 74, was a case stated by
justices. The defendants were prosecuted for selling adulterated
lard, and they sought to escape liability on th= ground that they
had purchased the lard as pure lard, and with a written warranty
to that effect, and had no reason to believe when they sold it that
it was nol pure (see 53 Vict,, c. 26, 8.9 (D.)). The evidence
showed that the lard in question had been part of a quantity
purchased by the defendants and delivered to them under a
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written contract in the following terms: * We have this day sold
to you three tons Kilvert’s pure lard, for delivery to end of Janu-
ary, 1893 ”'; and that the defendants had delivered it to the
plaintiff in the same ‘state as they had received it, and without
any reason to believe that it was otherwise than pure. Under
this state of facts, the Divisional Court (Charles and Wright, JJ.)
held that the defendants were exonerated from liability.

PRINCIPAL AND AGENT-—AGENT ENTRUSTED WITH GOODS, SALE RY — AGENT

ENCEEDING AUTIIORITY.

Riggs v. Evans, (1894) 1 Q.B. 88, seems to show that
the powers of an agent entrusted with goods are very much
narrower under the Imperial Factor's Act (6 Geo. IV., c. 94)
than they are under R.S.0., ¢. 128, In that case, the plaintiff
entrusted to an agent a valuable chattel, on the terms that it
should not be sold to any person, nor at any price, without the
plaintiff's authority, and that the cheque received in payment
should be handed to the plaintiff intact, the plaintiff agreeing to
pay the ~gent a commission in the event of a sale. The agent
sold the chattel, without the plaintiff’s authority, to the defendant
for £200, which was satisfied by the defendant giving to a judg-
ment creditor of the agent a diamond worth £120, and £30 cash,
in satisfaction of his judgment of £170 against the agen. =1 by
paying the agent the remaining £30 in cash. The ac. was
brought to recover possession of the chattel. notwithstanding
the sale; and it was held by Wills, J., that the plaintiff was
entitled to succeed, on the ground that the agent had exceeded
his authority, and that the sale was not protected by the Fac-
tors’ Act (6 Geo. IV., ¢. g4, s. 4), because it was not a sale in the
ordinary course of business, We may observe that under R.5.0.,
c. 128, s. 2, an agent entrusted with the possession of goods is to
be deemed the owner thereof for the purposes of making a sale
thereof, and there is no limitation in the Act as to sales being
made by the agent in the ordinary course of business.
BAILMENT—RESTAURANT KREPER, LIABILIIY OF, FOR SAFE KEEPING OF CUSTOM-

ER'S COAT.

Ultzen v. Nicols, (1894) 1 Q.B. g2, was an action brought by
the plaintiff to recover the value of a coat lost under the follow-
ing circamstances, The defendant was the keeper of a restaur-
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ant, and the plaintiff entered his premises to dine. A waiter

&
!

took his overcoat from him, without being requested to do so,
and hung it on a hook behind the plaintiff, and while the plaintiff
-4 was dining the coat disappeared. Charles and Wright, J].,

held that on this evidence the plaintiff was entitled to recover
the value of his coat, on the ground that it established negligence
on the part of the defendant as bail.e of the coat. It was argued
that the evidence did not establish a bailment. Charles, J.,
thought that, on the evidence, the jury might properly find that
there was a bailment ; but Wright, J., was of opinion that *hat
point was not open, because it had not been taken at the trial.

. -
e e s i
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EXACUTION CREDITOR-—INTERILEADER-—PAYMENT INTO COURT OF VALUR OF GOODS

BY CLAIMANT—SECOND 5EIZURE OF SAME GOODS—ESTOPPEL,

Iy Haddow v. Morton, (1894) 1 Q.B. 95, certain goods seized
in execution were claimed by a third party, who, under the pro-
visions of a statute, paid the value of the goods into court to
abide the result of the adjudication upon his claim. An inter-
pleader issue was tried, and resulted in favour of the execution
creditor, to whom the money in court was thereupon paid; this
being insufficient to satisfy his claim in full, he directed the
sheriff to make a second seizure of the goods, whereupon the
fc ‘mer claimant again claimed them, and a second interpleader
issuc was dinected, when it was held by Charles and Wright, JJ.,
that the execution creditor was estopped, by taking the money
out of court, from thereafter disputing that, as against himself,
the claimant was the owner of the goods. The reasoning of the
court does not appear to be logically conclusive, although it may

be considered, on the whole, that the result arrived at is fair and
just.

st ersto by e i

JurisDICTION—*¢ CAUSE OF ACTION,”

Northey Stone Co. v. Gidney, (18g4) 1 Q.B. gy, was an appli-
cation for a prohibition to the judge of an inferior court on the
ground that he had no jurisdiction to entertain the claim.
Under a statute, the court of the district in which the cause of
3 action in whole or 'in part arose was entitled to cntertain the
3 claim. The action was for gnods sold and delivered, and it
: appeared the contract was made in Essex, but the payment of
the price was to be made in Bath. The Court of Appeal (Lord

73
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Fsher, M.R., and Lopes and Kay, L.j].)affirmed the decision
of Charles and Wright, JJ., that the Bath court had jurisdiction,
as the default in payment constituted part of the cause of action.

ARBITRATION—MISCONDUCT OF ARBITRATORS---AWARD.

Bache v. Billingham, (1894) 1 Q.B. 107, in effect decides that
a de facto award, although it may be voidable on the ground of
the misconduct of the arbitrators, cannot be treated as a nullity,
but that it is valid and binding until it is set aside. The facts of
the case were that a statute relating to a friendly society provided
that disputes in regard to the claims of members should be
settled by arbitration, and that if no decision should be made on
a dispute within forty days after the application for a reference
to arbitration the member might apply to a court ot summary
jurisdiction. A dispute having arisen, and been referred to
arbitration, the arbitrators, within the forty days, made an award;
but the arbitrators had been guilty of misconduct by hearing
evidence in the absence of one of the parties. Without moving
to set aside the award, the member whose claim was in dispute
took proceedings in a court of summary jurisdiction; but the
Court of Appeal (Lord Esher, M.R., and Lopes and Kay, L.J].)
held (overruling Pollock, B., and Kennedy, J.) that, until the
award had been set aside, the court of summary jurisdiction
could not entertain the claim.

. .
LANDLORD AND TENANT--DISTRESS—ENTRY BY GKEITTING OVER WALL INTO YVARD,

Long v. Clavke, (1894) 1 Q.B. 119, was an action to recover
damage for trespass to the plaintiff's goods. The plaintiff was
the owner of certain chattels under a bill of sale, and had put
a man in possession thereof. The defendant Clarke, as land-
lord of the premises in which the goods were, instructed his
co-defendant, Hawkins, to distrain on the goods for rent in
arrear, who, being unable to get into the house by the front
door, scaied the wall of the back yard, and entered the house
through an open window, and levied the distress. The question
was whether this mode of entry made the distress illegal, and
the Court of Appeal (Lord Esher, M.R., and Lopes and Kay,
L.JJ.) ngreed with Collins, J., that it did not. It may be well
to notice that doubt is cast on the correctness of the report of
Scott v. Buckley, 16 1..T.N.S. §73.
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INJUNCTION—--BREACH OF CONTRACT--THRATRICAL ENGAGEMENT ~STIPULATION

AGAINST ACTING BLSEWHERE, .

In Grimston v. Cunningham, (1894) 1 Q.B. 125, the pliintiff, a
theatrical manager, sought to restrain the defendant from acting
elsewhere than in the plaintiff’s company, in violation of a con-
tract to that effect. The defendant alleged that the plaintiff,
subsequent to the making of the contract, had verbally promised
that the defendant should be given certain parts, and had not
kept his promise ; but the court (Wills and Wright, ]J.) held
that in the absence of any circumstances showing want of good
faith on the plaintiff's part the alleged verbal promise could not
be considered in construing the contract, and that the allotting
of parts to the defendant was no part of the consideration; and
that as the plaintiff had not failed to carry out his part of the
contract, he was entitled to an injunction restraining the defend-
ant from violating his agreement not to act elsewhere.

COVENANTS FOR TITLE—DEBFECT IN TITLE APPEARING ON FACE OF CONVEYANCH.

Page v. Midland Ry. Co., (1894) 1 Ch. 11,is an important
decision, which will possibly set at rest some doubts expressed
by conveyancers as to whether a covenant for title can be enforced
against the covenantor in respect ot a defect in the title disclosed
on the face of the deed in which the covenant is contained.
According to the decision of Malins, V.C..in 1868, in Huni v.
Whii:, 16 W.R. 478, a covenant for title does not, unless so
expressed, extend to such defects. It seems, however, that this
case has not got into the text-books, although doubts are expressed
in Dart. V. & P., 6th ed,, vol. ii., p. 857, also in a note of Butler
in Co. Litt., 384 a, and also in Bythewood's Conveyancing, jrd
ed., vol. ix., p. 381, as to whether si..ii covenants extend to
defects of which the covenantee has notice. ‘T'he Court of
Appeal (Lindley. Smith, and Davey, L.]JJ.), however, have con-
ceived themselves not to be bound by this view of the question,
and have felt themselves free to decide it * on sound principles of
construction,” and, doing so, have rome to the conclusion that
Hunt v. White was wrongly decided, and that the doubts of con-
veyancers are not well founded, and that a covenant for title
extends to defects of title disclosed on the face of the deed in
which the covenant is contained, unless otherwise expressly
restricted. In this case the covenantor claimed title under a




126 Zhe Canada Law Fournal, Murch 1

will which was recited in the conveyance, and which showed
that by the terms of the will the covenantor was a tenant for life,
and that her children were entitled in remainder as tenants in
common in fee of the land conveyed. She covenanted that, not-
withstanding any act of the testator or herself, she had the right
to convey. The purchase money was paid to her, The repre-
sentatives of a deceased child of the covenantor subsequently
established their right to an undivided one-third of the land ; and
the question was whether the covenant for title extended to this
defect, and the court held that it did.

PRACTIICE~~COMMISSION 10 TAKE EVIDENCE ABROAD—I[)ISCRETION AS TO GRANTING

COMMISSION.

In Ross v. Woodford, (18g4) 1 Ch. 38, an upplication was
made on behalf of the defendants for a commission to take the
evidence of themselves and their witnesses, in South Africa,
which was strenuously opposed by the plaintiff. Chitty, ].,
granted the application, being of opinion that the application of

. a defendant should be more favourably entertained than that of
a plaintiff who chooses his own forum ; and notwiitstanding the
importance of the judge seeing the demeanour of witnesses, yet
such considerations would have to give way to the balance of
convenience, which in this case was in favour of the defendants’
application, as to have refused it would practically have pre-
cluded them from making ths defence.

Reviews and Notices of Books,

Digrest of Cases determined by the Svbdreme Court of Canada from the
organization of the Court in 1875 to May ist, 1893. By Robert
Cassels, Esq., one of Her Majesty’s Counsel and Registrar of
the Court. Toronto: The Carswell Company (Ltd.), Law
Publishers, 1893.

The profession are indebted to Mr. Cassels for this collection
of cases determined in the Supreme Court, being those repurted
in Volumes 1 to 21, both inclusive, of the official reports of the
Court, as well as the unreported cases decided during that period.

From the nature of things, there are many subjects in this
Digest of no interest to the Ontario practitioner (referring, of

O TR R R
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course, to the cases on appeal fromn the courts in the Province of
Quebec), but it will be a valuable addition to the libraries of the
Bar throughout the Dominion.

The compiler has not followed what has been the usual plan
hitherto in digest-making. He gives the cases under the various
"subjects in order of time, rather than grouping them under
appropriate headings. Whilst this shows the march of decision,
so to speak, it would, in our view, have been better to have fol.
lowed the system adopted in this country in the various digests
of Robinson & Harrison, Harrison & O'Brien, and Robinson &
Joseph. No improvement could, we think, be made upon the
last-named compilation, either as to mechanical arrangement or
as to the comprehensive mode of treating the mass of cases
therein noted.

\We have no doubt Mr. Cassels’ book will have a ready stle;
and, when a new edition is required, he will, we trust, conform to
the mode of arrangement and system adopted in the Ontario
Digests. This is the more necessary for the convenience of prac-
titioners, as they naturally get into a habit in their search for in.
tformation, .

The compilers of Robinson & Joseph’s Digest found it neces-
sary on many occasions to re-write, alter, and add headnotes of
cases, so as to give as much uniformity as possible, and make the
information given more complete. This could be done with
advantage in some instances in the reports of cases in the
' Supreme Court.

\Whilst we feel it our auty to make these comments and sug-
gestions, we ;ladly acknowledge the help (as, doubtless, have
others) of the volume before us. Every care has been taken to
ensure excellence in the typographical department. :
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Proceedings of Law Societies.

COUNTY OF CARLETON L.é W ASSOCIATION.

ANNval Report ror THE YEAR 1893

GeNnTLEMEN,—The Trustees, in presenting their sixth annual Report,
have much pleasure in reporting the continued success of the association.

The number of members on the roll at the date of the last Report was
fifty-one. I'wo members have since died, one has ceased to reside here,
seven have been removed from the roll for non-payment of fees, and eight
new members have been added. The present membership is forty-nine.
The annual fees paid during the year amount to $2435, of which $35 was
received on account of fees in arrears. In addition thereto, $290 has
been received from the Law Society of Upper Canada, and $71.43 from
the Ontario Government. A halance of $161.31 remains in the Treasurer’s
hands after having paid-all the expenses of the association, and having
expended $318.25 in the purchase of additional books for the library,

The schedule hereto annexed contains a list of the books at present in
the library, and also shows those added during the year, the total number
of books being 1,212, and the additions, excluding the current Keports,
sixty-one. The value of the library, excluding those hooks presented to
the association, is about $3,u2s,

The Trustees regret to report the death of three of its members: Mr.
Robert Lees, Q.C., the first puesident of this association ; Mr, C. H. Pin-
hey, and Mr. A. J. Christie, Q.C., a Bencher of the Law Society of
Ontario. For the vacancy created by the death of Mr, Christie, the asso-
ciation recommencad the appointment of Mr. M, O’Gara, Q.C,, a member
of this association. The recommendation was acted upon by the Law
Society, and Mr. O’Gara appointed.

The association also passed a resolution and forwarded it to the Law
Society, suggesting that the Supreme Court Reports should be furnished
free of charge to members of the profession, or that the yearly fees now
charged against each practitioner should be reduced. The Law Society
have since offered to supp'y these Reports to pragtitioners on payment of
the sum of $1.50 in nddition to the annual fees. This amount is some-
what less than the sitbscription price,

The subject of securing the weekly sitting of a High Court Judge at
Ottawa and London, for the purpose of hearing such motions and appeals
as can only be heard by a judge of the High Court, received considerable
attention during the past year. A deputation from the association
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attended on the Attorney-General of Ontario, and correspondence has
been had with the Minister of Justice touching questions which have
arisen in the course of the proccedings, and your Trustees are pleased to )
report that the Law Association in the western part of the Province will : o
join this association in endeavouring to secure the legislation necessary to
give effect to the scheme,
A circular was addressed to each member of the profession in Eastern
Ontario for the purpose of eliciting his views on the formation of an East-
ern Bar Association somewhat upon the lines of the Western Ontario
Bar Association. Favourable replies were received, and no doubt the
proposal will result in some such organization at an early date,

During the year Mr. Jas. Fleming, Inspector of Legal Offices, exam-
% ined the library and books of the association, and he expressed himself
i
¥

as pleased with everything in connection therewith,

The particulars required by the by-laws accompany this Report, as fol-
lows

(1) The names of the members of the association.

(2) A list of the books contained in the library.

(3) A list of the books added to the library during the year,

(4) A detailed statement of the assets and liabilities of the association
at the date of the Report, and of the receipts and disbursements during
the year.

The Treasurer’s accounts have been duly audited, and the report of the
auditors will be submitted to you for approval.

J. A. GeEmMiLL, R. E. GEMMELL,
President. Secretary.

R R e T )
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Tuesday .. ... St. David.
Sunday. .. ...gh Sunday in Lent,
Monday. ..., York changed to Toronto, 1834.
Tuesday. Court of Appeal sits.  General Sessions and
County Court Jury Sittings for Trial in York,
Saturday .. .. Prince of Wales married, 1863,
Sunday......5t% Sunday in Lent,
‘Tuesday Lord Mansfield born, 1704.
Friday.. . ..Queen Victoria made Empress of India, 1876,
Saturday ....St. Patrick. Sir John Robinson, C.J. Court of
Appeal, 1862, ,
6tk Sn’:m’ay in Lent,  Arch. McLean, 8th C.]. of
3

P.M.é's'.'vanlcoughnez, 2nd Chancellor of U.C.,
186a.
Good Friday, Sir George Arthur, Lieut.-Gov. of

U.C., 1838.

Sunday... ..Kaster Sunday.

Mondey Easter Monday. Bank of England incorporated,
1694. .

Wednesday .. Canada ceded to France, 1632. ’

Friday .....B.N.A, Act assented to, 1867 lord Metealf,
Gov.-Gen., 1843, i

Saturday.....8lave trade abolished by Great Britain, .1807.

© Notes of Conadin Cass,

NoT1k—-We are instructed to say that in the case of MeNamee v. Toronto,
noted anie p. 105, the word * not ” should precede the word “disqualify” in the
head note.—ED, C.L.J.

SUPREME COURT OF CANADA.

Ontario.] [Nov. 20, 1893.
NEELON #. THOROLD.
Company—Stock in—Payment by holders of shares—Appropriation by divectors
~~Formal resolution,

N., adire —or and shareholder of a railway company,agreed to lend $100,000to
the company,taking as security,among other things, 168 shares of their stock held
by B., who owned altogether 188 shares of $50 each, and had paid thereen $3,750,
or about 40 per cent, of their value. Before the agreement was consummated,
it was found that B, was unable to pay the balance due on said 188 shares, and
at a meeting of the directors of the company it was proposed, and decided, toap-
propriate the sum paid by B. to 75 of his 188 shares, making that number paid
up, and offer them to N. in lieu of the 168, N. agreedto this, and B. signed a
transfer to N, of 75 paid-up shares, and retained the balance as stock on which
nothing was paid. There was no formal resolution of the board of directors
authorizing the said appropriution of B's payment,

Judgment creditors of the railway company issued writs of execution on their
judgment, which was returned »ulle doma. They then brought an action
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against N. for the amount due on their executions, claiming that the $3,750 paid
by B. could not legally be appropriated as it was by the directors, but was paid
on the whole 188 shares, and N, therefore held the 75 shares as stock on which
only 4o per cent, was paid, and the remaining 60 per cent. was still due to the
company. ‘The judge trying the action found as facts that N. took the 75 share:
believing that they were fuily paid up, and relying on the representations of the
proper officer of the company to that effect ; that if he had had any doubt
about it he would not have received them, nor advanced his money ; and that
he had a general knowledge of what had taken place at the meeting of the
board of directors. A judgment in favour of N. was affirmed by the Divisional
Court, but reversed by the Court of Appeal on the ground that the want of a
formal resolution authorizing the appropriation made the action of the board
invalid.

Held, veversing the decision of the Court of Appeal (18 AR. 6358), and
restoring that of the Divisional Court (20 O.R, 86), that as it appeared from the
hooks of the company that the sum paid by B, was not paid on, nor appropriated
to, any particular shares, the directors could, with B/’s consent, re-appropriate it
to the 735 shares ; that the rights of creditors were not prejudiced, as BB, was still
liable on the balance of his stock ; that the matter was not one between the
whole body of shareholders and the directors, but only between N. and the com-
pany ; that the want of a formal resolution by the directors authorizing the re-ap-
propriation was a mere irregulatity which could not affect the rights of a third
party contracting with the company ; and that it made no difference that suci.
third party was himself a director of the company, and had knowledge of all that
had been done,

Appeal allowed with costs,

W, Cassels, Q.C., and Cox for the appellant.

Collfer for the respondents,

Ontario.] [Nov. 20, 1893
O'GARA ». UNION BANK OF CANADA,

Surety—Intevference wilh vights of surety-—Discharge.

The Union Bank agreed to discount the paper of A, S, & Co,, railway con-
tractors, endorsed by O’G., as surety, to enable them to carry on a railway con-
tract for the Atlantic & Northwest Railway Co. O'G. endorsed the notes on an
understanding of agreement with the contractors and the bank that all moneys
to be earned under the contract should be paid directly to the bank and not to
the contractors, and an irrevocable assighment by the contractors of all moneys
to the banl was, in consequence, executed. After several estimates had been
thus paid to the bank, it was found that the work was.not progressiny favourably,
and the railway company then, without the assent of O'G,, but with the assent of
the contractors and the bank, guaranteed certain debts, and made large pay-
ments directly to the creditors of the contractors, other than the bank, for
moneys subsequently earned by the contractors. In October, 1888, the bank,
also without the assent of O'G., applied for and got possession of a cheque of
$15,000 accepted by the bank, and held by the company as security for dus per-
formance of the contract, and signed a release to the railway company * for all
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payments heretofore made by the company for labour employed on said con-
tract, and for materinl and supplies which went into the work.” The contract,
under certain circumstances, gave the right to the company to employ men
and additional workmen, etc., as they might think proper, but did not give the
right to guarantee contractors’ debts, or pay for provisions and food, etc., due
by the contractors, and which was done without the assent of O°G.

Held, that the payments for supplies and provisions made by the company
for which the bank signed a release without O'G.’s assent were not authorized
by the contract, and were such a variation of the rights of O'G, as surety as to
discharge him.

TASCHEREAU and GWYNNE, .., dissenting.

Appeal allowed with costs.

D. McCarthy, Q.C., and 4. Ferguson, Q.C., for the appellant,

Meredith, Q.C., and Chrysler, Q.C., for the respondents.

S ——

Ontario.] [Nov. 20, 1803
WEBB . MARSH.

Title to land—Crown grani—Conveyance by grantee out of possession— Disseis-
in—Statute of Maintenance, 32 Hen. VIII,, ¢. g—C onveyance to wife of
person in possession—Assent by husband—~Statute of Limitations.

In 1828 land in Upper Canada was granted by the Crown to King's College.
In 1841 King’s College conveyed to G. In 1849 G. conveyed to the wife of M.,
who had been in possession of the land for some years before the deed to G. in
1841. In an action by the successors in title of M.’s wife to recover possession,
the defendants, claiming through M., alleged that the deed from King's College
to G. in 1841 was void under the Statute of Maintenance, being made by a
person not in possession of the land, and that G. had, therefore, nothing to
convey to M.'s wife in 1849, .They also pleaded the Statute of Limitations,
claiming that M., in 1849, had been in possession more than twenty years.

Held, affirming the decision of the Court of Appeal ( 19 AR, 564), and of the
Divisional Court (21 O.R. 281), that defendants had failed to prove continuous
possession by M. for twenty years prior to the conveyance to his wife in 1849 ;
that if he had entered beforethegrant from the Crown the Statute of Maintenance
would not have avoided the conveyance by the grantee ; that for that statu’a
to operate disseizin of the grantor must be established, and the Crown could
not be disseized, so the original entry not having been tortious it would not
become so against the grantee from the Crown without a new entry ; that
though M. entered while the title was in King's College, and was in possession
when the college conveyed to G., such conveyance was not absolutely void, but,
at the most, was only void as against M. ; and sthat M,, having executed the
conveyance to his wife, must be taken to have assented thereto, and such assent
and M.’s subsequent acts created an estoppel against him, and took tie case
out of the Statute of Maintenance,

Appeal dismissed with costs.

Riddell and I¥ebb for the uppellants,

Reaf for the respondents.
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Nova Scotia.] [Nov 20,1893
BROOKFIRLD 7. BROWN ET AL

Practice—Parties to aclion—=Morigagees out of possession-—Owner of equily of
redemption—Efect of transfer of interest.

The first mortgagee of property on which there were two other mortgages
foreclosed. Two days before the sale under foreclosure, B., the second mortga-
gee, with an agent’s assistance, entered the mortgaged premises and removed
the personal property therefrom, and certain fixtures attached to the freehold.
The sale took place, and realized enoligh to pay off the first two mortgages.
On the same day the purchaser at the sale received a deed from the sheriff, an
assignment of the third mortgage and a conveyance of the equity of redem ption.
Some little time after an action-was brought against B. and his agent for tres-
pass and injury to the mortgaged property, in which action the first and third
mortgagees, the original owner of the equity of redemption, and the purchaser

* *Ye sale were joined as plaintifis,

Held, affirming the decision of the Supreme Court of Nova Scotia (24 N.S.
Rep. 476), GWYNNE, ]., dissenting, that the owner of the equity at the time of
the trespass was the only one of the plaintiffs who could maintain the action ;
that the first mortgagee could not after his mortgage had been satisfied by
the proceeds of the sale ; that the third mortgagee hs A no Jocus stands, having
parted with his interest before action brought; and .}at the purchaser at the
sale, who was also assignee of the third mortgage and equity of redemption,
could not sue, having had no interest when ti . trespass was committed.

Held, per GWYNNE, ], that the third mortgagee, who was in actual posses-
sion when the tort was committed, was the only person damnified ; that he was
not estopped by having consented to the sale under chattel mortgage of the
personal property on the mortgaged premises to B., one of the trespassers ; and
that the tort-feasors could not claim such estoppel even though the amount
recovered from them, added to the sum received on assignment of his interest,
should exceed his mortgage debt.

Appeal dismissed with costs.

Ross, Q.C., for the appellants,

Borden, Q.C,, for the respondents.

Quebec.] [Oct. 23, 1893,
KINGHORN 7. LARNE,

Ogposition ajin de conserver on proceeds of a judgment for 31,129 —Amount in
dispute—Right to appeal—R.S.C, c. 135,5.29.

K. (plaintiff) contested an ogposition afin de conserver for $24,000 filed by
L. on the proceeds of a sale of property upon the execution by K., against H.
& Co,, of 8 judgment obtained by K. against H. & Co, for $1,129. The Superior
Court dismissed L.’s opposition, buton appeal the Court of Queen’s Bench
(appeal side} maintained the opposition, and ordered that L, be collocated au
marc la livee on the sum of $g30, being the amount of the proceeds of the sale.

B B N I N b i T e e N
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Held, that the pc ~uniary interest of K., appealing from the judgment of the
Court of Queen's Bench (appeal side), being under $2,000, the case was not
appealable under R.8.C., c.135,8. 20. Gendron v. McDougall (Cassel’s Digest,
2nd ed,, 429) followed.

Held, also, that s, 30f 54 & 55 Vict, ¢, 25, providing for an appeal where the
amount demanded is $2,000 or over, Lirs no ipplication to the present case,

Appeal quashed with costs.

Belcourt for the appellant.

G. Stuart, Q.C., for the respondent.’

.
o

SUPREME COURT OF JUDICATURE FOR ONTARIO.

HIGH COURT OF JUSTICE.

o

Queen’s Bench Division.

FERGUSON, J.] [Jan. 8.
SCARTH 7. ONTARIO POWER AND FraT Co.

Landlord and tenant—Fixtures—Machinery-—Removal of --vovisions of lease
—-Chattels— Forfeiture of term—Action to recover possession of goods—
Euidence of detention.

Where a trade fixture is attached to the freehold, it becomes part of the
freehold, subject to the right of the tenant to remove it if he does so in proper
time ; in the meantime, it remains part of the freehold,

Meux v. Jacods, L.R. 7 H. L., at pp. 490, 491, followed,

But where the parties have made a special contract, they have defined and
made a law for themselves on the subject.

Davey v. Lewis, 18 U.C.R,, at p. 30, followed.

In a lease dated in July, 1890, there was a provision that the lessees might
during the terrh erect machinery upon the demised premises, which should be
the property of the lessees and removable by them, but not so as to injure the
building, etc. The lessees affixed machinery to the building dermised, and
afterwards, in April, 1802, made an assignment for the benefit of creditors.
The lessors elected to forfeit under a clause in the lease, but they permitted
M.G,, a purchaser of the machinery from the lessees’ assignee, to remain in
possession, paying rent, until December, 1892, when she ceased, leaving the
machinery on the premises, The defendants became the purchasers of the
freehold by virtue of a sule under the power in a mortgage in July, 1892, but
the lease had come to an end before their title commenced. The plaintiffs
claimed the machinery under a chattel mortgage made by M.G, on the 25th .
April, 1892, and a subsequent assignment from her of the whole of her interest
therein, and in March, 1893, they brought this action to obtain possession.

Held, that the machinery was, owing to the provision in the lease, chattels,
and the property of the lessees, and continued to be so until they made the
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assignment, when it passed as chattels to their assignee, who traasferred it as
chattels to M.G., and she to the plaintiffs ; that the forfeiture of the term did
not affect the right to the property, nor the right to remove it ; that nothing
had taken place to defeat that right, and the plaintiffs were in good time to
exercise it. o :

The defendants, being in possession of the machinery, and being asked for
it by the plaintifis, asserted title in themselves, and warned the plaintiffs that if
proceedings ware taken they would set up such title.

Held, that a wrongful detention of the goods was shown, and this action
therefore lay. )

Moss, Q.C., and 4. W, Anglin for the plaintiffs.

McCarthy, Q.C., and &, S. Osler for the defendants,

FERGUSON, J.] [Jan. 27.
IN RE KERR %, SMITH.

Prohibition—Division Couri—Action upon order in High Court for paymnent of
costs— Judgment— Rules §66, 934.

Prohibition granted to restrain the enforcement of a judgment in a Division
Court in an action brought upon an order of a judge in an action in the High
Court ordering the defendant in the. Division Court action to pay certain costs
of an interlocutory motion.

Notwithstanding the broad provisions of Rule 934, an order of the court
or of a judge is not for all purposes and to all intents a judgment; and no
debt exists by virtue of such an order as was sued on here.

Rule 866 means that an order may be enforced in the action or matter in
which it is, as a judgment may be enforced, and does not extend to the sustain-
ing of an independent action upon the order,

£, D. Armour, Q.C,, for the plaintiff,

W. H. Blake for the defendant.

FERGUSON, J.] [Nov. 16, 1893,
TENUTE ». WALSH,

Devolution of Estates Act—R.S8.0., ¢, 168, 5. 9—5§¢ Vict, ¢. 18, 5. a—Powers of
execulor—Evchange of lands—Contract—-Specific performance.

An executor or administrator cannot, having regard to R.S.0,, c. 108, 5. g,
and §4 Vict., c. 18, 5. 2, make the lands of the testator or intestate the subject
of speculation or exchange by him in the same manner as if the lands were his
own, :

And the court refused to decree specific performance of a contract by an
executor to exchange lands of his testatrix for other lands, as the purpose of
the exchiange could not have béen the payment of debts or the distribution of
the estate, and it was shown that the beneficiaries objected to the exchange,
and it did not appear that the officia! guardian had been consulted,

Costs withheld from the defendant because he had misled the plaintiff as
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to his power to make the exchange, and declined to perform his contract on
grounds, some of which were untenable, and also alleged fraud, which he failed
to prove,

7. W. Howard for the plaintiff

A. W. Burk for the defendant.

Chy. Div'l Court.] [Feb. 13.
BENNETT v. EMPIRE PRINTING AND PUBLISHING Co.

Security for cosis—Libel—Newspaper—R.S.0., c. 37, 5. g—Criminal chasge—
Discretion—Appeal,

The legislation in R.8.0,, c. §7, 8. 9, as to security for costs in actions for
libel contained in newspapers, is unique, and the intention is to protect news-
papers reasonably well conducted, with a view to the information of the public.

In a newspaper article published by the defendants the plaintiff was referred
to as an * unmitigated scoundrel,” and it was stated that he had endeavoured to
ruin his wife by inciting another person to commit adultery with her.

Held, that this did not involve a criminal charge within the meaning of
s. g (@),

The defendants did not contend that the grounds of action were trivial or
frivolous ; and it was conceded by the plaintiff that he had not sufficient pro-
perty to answer the costs of the action,

The manager of the defendants swore to a belief in the substantial truth of
what was published, and that it was so published in good faith, and without
malice or ill-will towards the plaintiff.

Held, that, under these circumstances, an appeal from the discretion of a
Judge in Chambers in reversing a referee’s decision and ordering security for
costs should not prevail.

W. Stewart for the plaintiff,

H. Cassels for the defendants,

STREET, ].] ' [Feb. 23.

BANK OF BRITISH NORTH AMERICA ©. HUGHES.

Writ of summons—Amendment—Time for appeavance—Service—judgment
Jor default—Trregularity.

A writ of summons issued for service out of the jurisdiction required an appear
ance thereto to be entered within eight weeks after service, inclusive of the day
of service. The plaintiffs obtained an order shortening the time for appearance
to ten days, not specifying whether inclusive or exclusive of the day of service,
and amended the writ under the order by merely substituting “ten days ” for
% eight weeks.” The writ as amended was served, and the order with it, on the
a7th January, On the 6th February following judgment was signed for default
of appearance. )

Held, that the judgment was irregular; for the writ was not amended in
accordance with the order, and the latter must govern; and according to its
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terms, having regard to Rule 474, the ten days were to be recknned exclusively
of the day of service, and, the defendants had the whotle of the 6th February to
appear,

L. G. McCariky for the plaintiffs,

D. 1. Saunders for the defendant Atkinson,

Chancery Division.

Div’l Court.} [Jan, 22,
RE Bajus.

Benevolent societies—Insurance money—Clatmed by different parties— Paymen
into court—0.1.A., 5. 83, 5-3. 5.

On an application by a benevolent society for leave to pay insurance money
into court claimed by different parties, it was

Held, (reversing FERGUSON, ].) that subsection 5 of section 33 of the judica-
ture Act extended the benefit of the Acts for the relief of trustees to such cases,
and that the society was entitled to pay the money in.

Warren Totten, Q.C., for the society.

G. M. Macdonnell, Q.C,, for a claimant,

STREET J.] [Feb. s.
MULCAHY 2. COLLINS ET AL,
Married woman—Separate estate—Contract respecting.

A married woman, having been informed by a relative that he had made his
will in her favour, signed a promissory note three days after his death and
before she had seen the will, and some weeks before it was proved.

The will gave her a vested interest in the property bequeathed.

Held, that she had sufficient knowledge of the existence of her interest to
enable the court to decide that she contracted with raspect to it.

W. Macdonald for the plaintiff.

W. H. Blake for the defendants.

Boyp, C.] 7 [Oct. 27, 1893.
OSTROM ET AL, ¢, ALFORD ET AL,

Will—Devise to trustees of a church—0Object of—Direction as to—Mived fund
=Devived from really and personally- -Faflure as lo realty—How fund
appiied,

A testator by his will devised $500 to the trustees of a church “to be . . .
used in the payment of any indebtedness on said church, and for such other
*purposes as they deem wise.”

Held, that that meant outlay in connection with the church, such as repair
and maintenance, or any obligation incurred for which the land was not liable,
and following Bunting v. Marréot, 19 Beav. 163, the bequest was good.
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But the will directed the bequest to be paid out of a mixed fund derived
from the sale of land and personalty ;

Held, so far as the real estate was concerned, the g:ft failed, and a direction
was given as to how the fund was to be apphed

E, G. Porter for the plaintiffs.

W. B. Northrup for the residuary devisee,

£ T. Wallbridge for the trustees.

Bovp, C.] ' [Jan. 20.
RE STEPHENSON.
Kli«NEE v. MALLOY.

Executors—Surviving srecutor's execulor~Blended fund—Tyansmission of,
in trust— Vendor and purchaser.

When a testator directs a sale of both real and personal property, and the
money to be divided, thus causing a blending of both for the purposes of sale
and distribution, and names two executors, the death of one of them does not
dizqualifv the survivor, in whom the whole executorial character vests, and the
survivor can transmit the power to his executor, and thus preserve the chain of
representation.

Quare in the case of land simpliciter.

W. Cook for the purchasers,

Hedge for the vendor.

Div'l Court.] . [Jan. 22.
MovLe v. EDMUNDS ET AL,
Guara. itee—Construction of.

A guarantee in the following words, * I hereby become responsible to H. M.
for payment for goods scld to F. E. for feed store situate . ., . up to $400,
was given at a time when the debt due by F.E. to H.M. was $280.85.

Held, (affirming the judgment of ARMOUR, C.J.,) that the guarantee
covered the amount then due, and a further sum sufficient to make it up to $400,

Chalmers v, Victovs, 18 L.T.N.8. 481, followed.

Ainutt v, Ashenden, 5 M. & G. 392, criticized,

Biggs, Q.C., for the appeal.

G. G. S. Lindsay, contra.

Divl Court.} (Jan. 22.
ENTNER v. BENNEWEIS,

Seduction —During invalid father's lifetime—~dAction by mother—Service—,
Fuidence.
In an action of seduction brought by a mother, evidence to show that the
daughter was servant to her mother during the lifetime of the father, on account
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of his being helpless from age or infirmity, and that the mother ‘as really the
head and support of the family, should not be admitted unless it can be further
proved that the mother has separate estate in which was the common abode,
or that by some transaction apart from the husband there was a condition of
real service between her and herdaughter, The cominon law nght to the ser-
vice is given to the father as the head of the family, and that relation is ot
changed because of his personal infirmity, as it is a legal result flowing from
the family status, There is no divided right or co-ordinate power of control
during the joint lives—all is in the father,

Jo P. Mapbee for the plain.iff.

G. G, McPherson for the defendant.

Div'l Court.] [Jan, 22.
RE DOMINION PROVIDENT BENEVOLENT AND ENDOWMENT ASSOCIATION.

Winding-up proceedings—Company or assoctation—Securiy by inferim
recesver— Officer of the company— Power of Master to order punisiment
Jor non-compliance.

The Master has no authonity under the provisions of 335 Vict, ¢. 36 (0.), to
direct security to be given by an official as an officer of an association or com-
pany. Section §4, s-ss. 5 and 7, merely provide ‘or the giving of security as au
interim receiver, which may be made a cond! .cn of being retained in that
office, but would not seem to be appropriately punished by imprisonment.

J. P. Maybee and L. McCarthy for the appeal.

G. G. McPherson and W. H, Blake, contra.

Bovp, C.] [Nov. 14, 1893.
HARTE v. TRE ONTARIO EXPRESS AND TRANSPORTATION CoO.
KIRK AND MARLING'S CASE,
Company—Shares— Assigninent—Surrender—354 & 55 Vick, ¢ rro, s, g (D).

By 54 & 355 Vict, ¢ 119, 8. 4 (D.}, power was given to any shareholder o
the company to surrender his stocl. v notice in writing within a certain time.

A shareholder, desiring to surrer. .er his stock, transferred it within the time
by a-. ordinary assignment to the president in trust, both intending the transfer
to operate as a surrender.

Held, a valid surrender,

J. B. Clarke, Q.C,, for the president.

J. M. Clark for the shareholder.

Hoyles, Q.C., for the liquidator.
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Gauvr, C.J.] [Oct. 6, 1893,
BOLSTER . WALKER.
Parties—Interpleader issue~— Wife of judement dedlor, claimant.

On an application for an interpleader order where the claimant was the wife
of the judgment debtor, and the goods seized were at the time of the seizure
at the home of herself and husband ;

IHeld, on appeal from the local judge, that the execution creditor should not
be required to show that the goods are the goods ~f the execution debtor, but
the onus is o2 the claimant to show property in herself, and the issue should be
directed between the claimant as plaintifi and the execution creditor as defend-
ant.

Scott {Robinson, O'Brien & Gibson) for the execution creditor.

A, D. MacIntyre for the claimant,

J- Dickinson for the ~herifl.

ARMOUR, C.].] [Feb. 5.
IN RE PARKER, PARKER 7. PARKER.

Morigage—interest—R.S.C., v. 127, 5. j—Morigage to secure part of purcnase
money— Special contract,

William John Moore, the purchaser of the lands in question in this admin-
istration proceeding, made 2 mortgage upon such lands to the accountant of
the Supreme Court of Judicature for Ontario, dated April 14th, 1886, to secure
the sum of $3,600, a part of his purchase money. The mortgage was for the
benefit of the infant defendants, The mortgage deed provided for payment of
interest and for pavment of the principal by yearly instalments of $300 until
the whole should be paid, the payments thus extending over a period of twelve
years.

By s. 7 of R.8.C,, c. 127, an Act respecting interest, it iz provided as fol-
lows : .

“ Whenever any principal money or interest secured by mortgage of real
estate is not, under the terms of the mortgage, payable till a time more than
five years after the date of the mortgage, then, if, st any time after the expir-
ation of such five years, any person liable to pay or entitled to redeem the
mortgage tenders or pays to the person entitled to receive the money the
amount due for principal money and interest to the time of payments, as calcu-
lated under the four sections next preceding, tugether with three months’ fur.
ther interest in lieu of notice, no further interest shall be chargeable, payable
or recoverable at ‘any time thereafter on the principal money or interest due
under the mortgage.” .

The mortgagor, taking advantage of this provision, at a time when the
mortgage had still more than four years to run, paid into court all principal
and interest due under the morigage, together with three months’ interest in
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advance, and moved for an order directing the accountant to discharge the
mortgage. A

The Master in Chambers referred the motion to a judge, and it was argued
before ARMOUR, C.J,, in Chambers, on February 5th, t894.

James Kery fur the applicant,

F. W, Harcourt, for the official guardian representing the infant defend-
arits, contended that as the mortgage was for part of the purchase money, and
was made in pursuance of a spacial agreement, which was to the advantage of
the mortgagor, the section above quoted did not apply.

ARMOUR, C.J.: There is no such distinction in the statute as that sought to
be drawn, and the applicants are entitled to have the mortgage d:scharged
The applicant must pay his own costs and those of the guardian,

C.P. Div'l Court.} ' [Feb. 8.
HoGABOOM w. GRUNDY.,
Parties—Interpleader issue— Who skould be plaintif.

Whers husband and wife live together in the same house, the husband being
owner or tenant, and the sheriff, under an execution against the husband, seizes
the household furniture, which is claimed by the wife as her own, the onus is
on her, and she must be plaintiff in the issue directed where the sheriff inter-
pleads. ,

A. D. Cartwright for the claimant.

Charees Mitlar for the execution creditor.

ARMOUR, C.J.] [Feb, 13.
JONES @ MILLER.

Costs—Demurrer—Powers of Master in Chambers—Trial judge—[udge in
court

Where a demurrer has been left to be disposed of by the trial judge, and has
not been so disposed of by him when giving judgment in the action, nor by a
Divisional Court on appeal, he has still power to dispose of the costs of it, and
any application for that purpose should be made to him ; but if tc ancther judge,
it must be to a judge in court.

The Master in Chambers, having no jurisdiction to . ‘cide the demurrer, has
none to determine the costs of it.

W. R. Smyth for the plaintiff.

W, R. Riddell for the defendants,

Chy. Div'l Court.]- [Feb, 15.
WINNETT ». APPELBE.
Particulars—Siander—Names, times, and places.

In an action for slander, the statement of claim alleged that the defendant
on a specified day spoke to C. and others the slanderous words alleged. In

P R T
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answer to a demand for particulars, the plaintif’s solicitor wrote to the defend-
ant's solicitor stating that he had given all the information the plaintiff had,
the names of the others to whom the wordy were spoken not being known to
him, and the plaintiff, when a motion for particulars was made, deposed on
affidavit to the same facts. , :

An order of a Master requiring the plaintiff to furnish particulars of all the
persons within his knowledge to whom, the places where, and the times when
the words were spoken, was affirmed by a Judge in Chambers, but reversed by
a Divisional Court.

Held, that the plaintiff having given all the information in his possession,
and the defendant not - .ving sworn that she could not plead without further
particulars, or that she was ignorant of what occasion was complained of, it was
useless and unnecessary to order the particulars.

Thornton v. Capstock,g P.R. 535, approved.

[¥itliam Stewart for the plaintiff.

A, H. Marsh, Q.C., for the defendant.

Chy, Div't Court.] ' [Feb. 135,
IN RE CENTRAL BaNK oF CANADA,
WATSON’S CASE.
Sudgment dedtor— Re-exvamination of —Rule 926 --Special grounds,

The order and decision of Bovyp,C., 15 PR, 427, affirmed on appeal.
W. R. Riddell for the appellant,
Pattullo for the respondent,

Q.B. Divl Court) [Feb. 13,
MERCHANTS NATIONAL BANK OF CHICAGO ». ONTARIO Coal Co.

Sunmmary judgment—Rule ;39— Promissory note—Incorporated company—
Accommodation note— Presumption of value—Conditional leare lo defend~
Payment inlo conrt,

In an action upon a promissory nnte the only fact shown by the defendanis,
an incorporated compary, as the basis of o defence, was that they made the
note for the accommodatian of one of their directors. They did not show that
the plaintiffs were not holdvers for value in due course without notice ; while the
plaintiffs swore that the 1 ote was discounted beforg maturity in *e usual course
of their banking business ; ard it was admitted that one of the trustees for the
defendants, who were insolvent, had offered to the plaintiffs the compromise of
fifty cents on the dollar which the undoubted creditors were accepting.

Held, upov a motion for summary judgment under Rule 739, that the
defence alleged was not founded upow any known facts, but was mere guess-
work, and, unless the d. "=ndants paid into court a substantial portion of the
plaiatifie’ claim as a condition of being allowed to defend, the motion should
be granted,
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The presumption that value has been given may be done away with in the
case of notes which have had their origin in actual fraud, but not in the case
of notes made for the accommodation of others ; and even where accommo-
dation notes are made by an incorporated company, the onus of showing value
~ is not shifted over to the plaintiffs,

Re Peru R.W. Co., LR, 2 Ch, 617, followed.

Millard v, Baddeley, W.N, 1884, p. 98, and Fullerv. Alevander, 47 L.T.N.S,
443, distinguished.

Arnoldi, Q.C,, for the plaintitfs.

A, H, Marsh, Q.C., for the defendants.

Chy. Div'l Court.] [Feb. 15.
ATWOOD ©, ATWOOD.

Husband and wife—Interim alimony and disbursements—Separation deed—
Agreement not to sue for alimony—erits,

An appeal from the decision of Bovn, C, 15 P.R. 425, was dismissed by
reason of a division of opinion of the judges composing a Divisional (‘ourt

Per FERGUSON, ].: The order of the Chancellor was right,

Per MEREDITH, ].: The marriage being adinitted, and need and refusal
of support being ; roved, the plaintiff is gréma facie entitled to interim alimony
and disbursements ; upon a motion, therefore, there ought not to be any adjudi-
cation upon any of the issues or questions to be tried between the parties; and
if the motion cannot be refused without determining such iscues or questions,

or without prejudicing a trial of them, the order should be made, unless the
action is frivolous or vexatious.

Mabee for the plaintiff.
. H. Blake for the defendant,

Chy. Div'l Court.] [Feb. 13,
FARKER 2. ODETTE,

Abtlachment of debts—Rule 935—Garnishee * within Ontavio "~ Foreign corpor.
ation-—Debt dice to two persons jointly,

A foreign corporation incorporated under the laws of one of the United
States, and not shown to carry on one of the principal parts of its business in
this Province, is not “within Ontario” within the meaning of Rule 933, and
moneys in its possession cannot be attached to answer a judgment,

Canada Cotton Co, v, Parmnlee, 13 P.R. 308, followed.

County of Wentwworth v. Smith, 15 P.R, 373, distinguished,

A debt due to a judgment debtor jointly with another person cannot be
attached,

Macdonald v. Tacguak Gold Mines Co., 13 Q.B.1), 533, followed.

W. H. P Clement for the judgment creditor,

Hoyles, Q.C,, for the judgment debtor,

L. G. McCarthy for the garnishees,
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Chy. Div'l Ceurt.] [Feb, 23.
LAUDER v, DIDMON,

Jury notice—Striking out—Discreiion~Judicature Act, R.S8.0, c. g4, 3. So—
Convenience—Exclusive jurisdiction of Court of Chancery—Injunction—
Nuisance— Time for giving nolice.

Since the passing of the Rules of 4th January, 1894, providing for the hold.
ing of separate jury and non-jury sittings for the trial of actions, it is desirable
to have the question whether an action is to be tried with or without a jury
settled at as early a stage as possible.

A Judge in Chambers has full discretion under s. 8o of the Judicature Act,
R.S.0,, ¢. 44, to order that an action shall be tried without a jury, and that
discretion is not lightly to be interfered with,

And where a Judge in Chambers reversed an order of a local judge, and
struck out a jury notice in an action for an injunction to abate a nuisance
and for damages, his order was affirmed on appeal.

Held, per ROBERTSON, J,, in Chambers, that the action was one within the
exclusive jurisdiction of the Court of Chancery before the Administration of
Justice Act, 1873, and could also be more conveniently tried without a jury.

Queare, also, per ROBERTSON, [, whether a defendant can properly give a
jury notice before delivery of his statement of defence.

C. D. Scott for the plaintiff.

James Bicknell for the defendant,
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To the Editor of THE CANADA LAW JOURNAL:

Sir,~If all the jokes perfetrated in Osgoode Hall could be raked out of its
misty past, I don't doubt but that you would have humorous material with which
to garnish your colimns for years to come. One of these was related to me by
the hero thereof, and is too good to be lost. The writer studied with the late
Wm, W. 8——, in his lifetime, of Perth, barrister and M.P.P., who, relating
the story, laughed “ consumedly ” at the ridiculous mistake he had made.

The temporal power of the Popes is a thing of the past, but in the early
days of many a graduate of Osgoode Hall it was a fact, the territory owning
their sovereignty being known as “the States of the Church.”

Mr. S. went up for his examination as a student-at-law somewhere about
the year 1850, 'The Benchers then took the ‘“exams” themselves, one of
them being Sir Jobn B. Robinson, who undertook to test Mr. S.'s acquaintance
with ancient geography, and queried : “ Mr. 5., where was the River Styx situ-
ated ?” This wase a poser for Mr, S,, whose knowledge of ancient geography
was limited, He, however, made a shot at it: *In Italy, sir” Sir John—
“ In what part of ltaly, Mr. §.?” Completely in the dark, Mr. S. made the fol-
lowing venture in reply : “In the States of the Church, sir” The Benchers
looked at one another a moment, and then burst into uncontrollable laughter.
The joke of one of the rivers of hell being located—of all places in the world—
in “the States of the Church?® tickled them immensely. The innocent and per-
plexed look of Mr. S, no doubt, added to their enjoyment. :

Some cynical people, thinking of the sale of ingulgences and the horrors
of the Inquisition, might remark that Mr. S. hit nearer the bull's-eys than he
thought of, Be this as it may, the joke, perhaps, gave its hero a lift, for he
was passed.

Yours, etc.,

J. H, B,




