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PREFACR

The decision, upon the Mechanic' Lien Act. existing in vari-

Ilin^Xhr ""rV"' *'^ '"''°^*°*' *« *•>« Statute,dealing vr.th this subject have been m numerous of recent vear.

fio^ nr ' "" *"**"*• "'•'"^ '°"y •^""We of imperftons in the execution of this work, it is. nevertheless, hop^ tCit may prove useful to the profession.
There are some variations in the Statutes of the different

a^r" "°
^'r""'^"*' ^»*' ^^'^ '- 0' them are sub^Ta^

as to make the decisions in one Province of value to the practi-tioners ,n the other Provinces. Moreover, it is thoughtTatjudical interpretations of similar sections L the S , u^s exttngin various Stat^ in the adjoining Republic wil- b^u^fuito h practitioners in Canada. Statute, in New York. AJassachu
^tts. Pennsylvania and other States of the Union, on his subTect

Z'C "'^
"t"'

"""*"°' '""^ P^'*"- 0^ the sections u^dtthe Mechanics' Lien Acts existing in various Provinces in C«^ada. and it « felt that, as there are certain principle, commoi tohe jurisprudence of both countries, the decisions that Tav^

States of the Umon will aid either directly, or by analogy TZcoii^niction of similar Acts passed by our ^r,^nZ'U^
Bramwell. B.. in Osborn v. GUlett, (1873) L.B. 8 Exch 9?

Sawr"^^ "' ''"**' ^***^ '^^^'•>°- «" --other br^ch^'

aro'lhW°?""'°
""*°""'' "' °"* ^^^« «" "« ^^^> but^e entitled to respect as the opinion of professors of English

Zf^ '"'.'I
*** ''^ '^"^^•"^ to the positions of th«e

professors and the reason they give for their opinions "
The late Mr. Justice Thompson of Nova Scotia in one case



FBETAOI.

I I

referred to the value of United States deoiaiona and quoted ap-
provingly what Chief Justice Cockbum aaid '- ^caramanga v
Stamp, L.R. 5 C.P.D. 303 : "Although the deciaior. of the Atneri-
can courts are, of course, not binding ol us, yei the sound and
enlightened views of American lawyers in the administration and
development of the law, a law, except so far as altered by statu-
tory enactment, derived from a common source with our own,
entitle their decisions to the utmost respect and confidence on
our part." Such observations must apply with special force to
decisions of United States courts construing Statutes which the
Provincial Legislatures in ''anada have utilized in fraro.nf» their
own Mechanics' Lien Acts.

Times have greatly changed since the Court of Queen's Bench
of Upper Canada, under the presidency of Chief Ju«l.oe Draper,
actually declined to make a note of any United States case cited
on any question of law.

As the Mechanics' Lien Act of Ontario, the parent Statute, is

in its main provisions, similar to the legislation on the same sulj-

ject in Manitoba, British Columbia, Nova Scotia, New Brunswic!:.
Alberta and Saskatchewan, and the largest amount of judicial
interpretation has been given to the Ontario Statute, it haa been
deemed best to group, under appropriate sections of that Statute,
all the decisions given in Canada that have been obtainable and
to publish the Mechanics' Lien Acta of the other Provinces with
merely the essential notes and cross-references. Prince Edward
Island has no Mechanics' Lien Act. The Articles of the
Civil Code of Quebec dealing with the same subject are also
published, with decisions of the courts of Quebec relaang to them.

The writer must acknowledge his obligations to Mr. A. A.
Mackay, B.A., LL.B., Law Clerk of the Nova Scotia Assembly,
whose valuable services have greatly improved the volume.

In the selection of cases illustrating the Quebec law valu-
able aid has been given by Mr. H. J. Kavanagh, K.C., of the
Quebec Bar.

September, 1905. -^^ g^ -^
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MECHANICS' HENS IN CANADA.

CHAPTER I.

mSTORICAL.

The Dbvelopmbnt or the Lidt otok Bkaltt.

A common law lien ha. been jndiciaUy defined to be. "Anght in one man to retain that which i. in hi.poMe«ion bdon.-

til , ^ "*^* to «, retain the property, npon which

»o^
P«''o™«^/«*or and thereby addedVTi ^e,X•pphed to perBonal property. At common law a mechan c hiSnoHen^on a bn^ldin, for labor done npon it and could^«*«n po«e«on of realty npon which he had performed labor.

wiftheld PO«^>on and indeed that hi. claim mnst fim be

I^ J ? "^ '" ""* ^^^^ ^'•^ *»»* »>«»^«r had no lienand that no action would lie for hia claim untU the absolute

dn'«ld * ' 5"""- '^'"^°' ^-'•' ~^= "On generaT^lS!

wS rA"* r r^^
"*** * ''""'*''^ °» «« on the house

ttafh« K ,. K
* "* ^^P*^'-'* ''ould be most inconvenient

•rabfe from the house and such a lien would exclude the own«^
1—mOH. LBW.
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from hifl own freehold." Macaulay, J., said :—" Contractow
for guch work muat rely on the personal liability of their em-
ployer under the contract, in an express security goaranteed
by substantive agreement No lien results in law in their favor
by reason of the expenditure of their toil and material on the
estate and for the benefit of the owner."

It required a statute, therefore, to create this lien and it waa
not until the year 1873 that this right was created in Ontario,

which was the firrt Province in Canada to enact a Mechanics'
I., n Law. (36 act ch. 27.)

mi i

Omoin of the Law.

Ontario, doubtless, adopted the system of Mechanics' Liens
from the statutes prevailing in many of the States of the neigh-
boring Republic. Such a system is unknown to the law of Eng-
land. The actual cause which led to the introduction of the

system in the United States is not known. Phillips, in his trea-

tise on Mechanics' Liens, states that it has been supposed by
some that in Pennsylvania, which was one of the fint States

to establish the system, it owed its existence to the analogous
provisions contained in the Act of that commonwealth of 1784
relating to persona employed in building and repairing veiKls,

and others seem inclined to trace its origin exclusively to the
necessity in a young and growing country of fostering mechan-
ical and industrial pursuits, and the manifest equity of dedi-

cating primarily buildings and the land upon which they are
erected to the payment of the labor and materials incorporated,

and which have given to them an increased value. (Phillips,

3rd Ed. S. 6). But is it not probable that the origin of tha
system is traceable to the circumstance that many of the new
settlers in that country were mechanics, who came from con-
tinental countries where laws existed based on the civil law,

which has so deeply influenced the jurisprndoiee of the civi-

lized world, and that these workmen having had the benffeial
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ractor and mechanic and clearly defined and regulated the^
interests, would naturally pre« for the like privU^to^^Zhem m their adopted countryT The civU codeTf Lo^iSI^

and laborers « practically a re^nactment of the provisions o1he cml law. The enactment by the British ParliLen „f thef-niou. "Quebec Act" of 1774, which extended the limit, ofthe Province southward to the Ohio and westward to the M^
««.pp.. restored the civil law to the people living withl Z.

w7o !T"^^ ^'^''^ '*" ^'^'^^ ^ -«°y ^orbnt

wIm Jl
^""' ""'^'°*' ^' "'^^•'"'"^ Stat«, and whowauld qmckly jorn in a movement for the securing of a stTt^tory law with simUar provisions for their protection

.nwTr *t"l?'*
"'""y «»«™«"d« of Dutch settlers notonty m New York but along the Delaware and in Marylandand Pemi^ylvania, (see Pennsylvania Archives vol. iZW

wl^r'^!;,'?.^
"^"^ '*"^'" ^""^ '""'^ "'»«'« '^^ Wend.who «"owed them to their new homes had lived under thecml law m HoUand. and the mechanics among them wouldnaturally agitate to secure an enactment giving them ZZprotection in their adopted country.

It is not unlikely, therefore, that the provisions of the eivUlaw com-tituted the foundation for the system of Mechan^^Liens now prevailing on this continent
In the United States, the first statute creating such a lienwas enacted by the General Assembly of Maryland Tn 1 91Thu, was followed by a measure passed by the Legislature ofP nnsylvania m 1803. In 1819 the Legislature of M«^rhus

T- P'-^^^J^M-h--' Lien Act which was reared IMane in 1821. As illustrating the meagre character Tfthe^eearly statutes it is worthy of note that the Massachusetts A^tgave a lien only to one who had made a written contracTlSitheowner, and the first Pennsylvania Act made the CppTy'n^
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for debta eontrscted by the owner of the property in connec-
tion with work done or materiali famished for the building,
and the contractor himself was not entitled to any lien under
the Act. The primary purpose of that statute was not to secure
the contractor but the mechanics and dealers who were liable

to lose through him. The whole statute consisted only of two
sections and was contained in about thirty lines.

iNlTLiL DnnouLTiES.

The legislative germ introduced in Ontario in 1873 gave
little promise of long life or future development. It was an
exasperation to the owners of real estate and in many cases was
a disappointment to persons claiming a lien. It was publicly

stigmatised as being of profit to no one save the lawyers and
it was suspected of being the ofibpring of the wanton wooing
of the workingman's vote. The Act was vigorously condemned
in the press by suitors who hac* invoked it unsuccessfully.

Looking back to that period, it is not surprising that the

new Act was unpopular. It was good so far as it went but it

did not go far enough and there was the inevitable accompani-
ment of ambiguity in respect to some of its terms. It existed

only in favor of the direct contractor with the owner and there

was a perilous perplexity and haziness about the scope of the

word "owner," who was, as one judge expressed it, "environed
with great perils." Sub-contractors disliked the statute be-

cause it did not give them the right to a lien on the land and
left them unprotected from fraud. They were entitled to have
their claims paid out of any money due by the owner to the

contractor, but that privilege was speedily discovered in many
cases to be illusory and valueless, inasmuch as by the time the

owner received from them the necessary notice of their claims

there was nothing due by him to the contractor and therefore

nothing to pay to the sub-contractors. This defect was reme-
died in 1874. (37 Vict. ch. 20). After further amendments to
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the law and the decision in a leading eaM (Bank of Montreal
y. Hafner, (1884) 10 A.B. 592) there wu a cieaier undentand-
ing of the scope of the word "owner." In 1877 there was a
oonaolidation of the Acts. (R. S. 0. (1877) ch. 120). For some
years there was contention between lien-holders and other in-
ctunbrancers for priority, (Douglaa v. Chamberlain, (1878) 25
Or. 289; Rickardt v. Chamberlain, (1878) 25 Or. 402) and
there appeared to be general dissatisfaction with the statute.
An editorial appeared in 1876 in the sedate columns of a law
journal (12 C.L.J. 300) vehemently demanding the repeal of
the Act, and describing it as, "that most absurd and hurtful
of all illogical legislation." In the following year another edi-
tonal appeared in the same journal (13 C.L.J. 9.) which, after
referring to a particular case (Walker v. Walton 13 C.L.J. 8;
24 Or. 209) as a specific instance of the unsatisfactory char-'
aoter of the Act denounced the whole measure as unjust, absurd
and unintelligible.

It should be noted that the case which provoked this violent
attack upon the Act was reversed on appeal. Walker v Wal-
ton, (1877) 1 A.R. 579.

Important Amendments.

"When, by further amendments to the .* zl, the legislature
sought to protect the sub-contractors and material men by giv-
ing each of them a lien, the law was often misunderstood by
the sub-contractors and material men, who in many instances
suffered loss because they failed to realize the importance of
the doctrine enunciated by Mr. Justice Proudfoot, when he
said: "The American statutes, so far as I have been able to
refer to them, contain no definitions of the term owner, but the
courts have construed it to be the correlative of contractor,
and to mean the person who employs the contractor, and for
whwn the work is done under the contract. Our statute seems
to have framed the definition in accordance with this course of
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decision." Bank of Montreal v. Haffner, (1881) 29 Or. 319.
The eoDtraotor and material men, however, felt that it waa un-
reaaonable that anything more ahould be required to be ahown
by them to secure thrir claims than to prove the ownership of
an interest in the land and the doing of the work benefiting
the owner of that interest. Moreover, wage-earners were dis-

satisfied with the Act because there was no adequate protection
for them against the dishonesty of contractors. In order to
aflford ample protection to wage-earners, amendments to the
Act were made in 1882 (45 Vict. ch. 15) and further amend-
ments in 1884 (47 Vict. ch. 18) and in 1887 (50 Vict. ch. 20).
By these later amendments a better status was given to the
lien for wages; all agreements made for the purpose of pre-
venting the attaching of, mechanics' liens were declared void,
except aa between the actual parties to such agreements, and
the procedure for enforcing and discharging liens was im-
proved. The next consolidation waa in 1887, (B.S.O. (1887)
ch. 126), and further amendments were made in 1889 (52 Vict,
ch. 37; 52 Vict ch. 38), one amendment directing a special
procedure for the enforcement of the lien, and the later amend-
ment making a .change in the percentage required to be retained
by an owner. In 1893 by an amending Act the procedure for
the enforcement of the lien was further improved. All these
Acts were repealed in 1896 by 59 Vict. ch. 35, and there waa
a subsequent consolidation in 1897 (R.S.O. (1897) ch. 157)
of the Act of 1896, as amended by 60 Vict. ch. 24. Further
amendments were made in 1901 (1 Edw. VII. ch. 12) ; 1902 (2
Edw. VII. ch. 21) ; and 1904 (3 Edw. VII. ch. 2).

For some time there had been contention in regard to the
construction of the word "completion" of the work, but finally

in the case of NeUl v. Carroll, affirmed on re-hearing (see Sum-
mers V. Beard, 24 O.R. 641), it was established that "comple-
tion" meant substantial completion and that the subsequent
supplying of trifling imperfections would not have the effect
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Of prolonging the time for the registration of the lien or for
bringing the action to enforce the lien.

When the right to a lien was extended to •ub-contracton
It proved, in many instances, an expensive and uaelen right
because there was no machinery accompanying it which would
enable sub-contractora to ascertain speedily the amount due by
the owner to the contractor. Eventually a provision was
adopted for the further protection of sub^-ontractors which
provision u now embodied in section 11 of the present Act.
Another defect in the statute, which impaired its value to sub-
contractors, arose from the fact that a contractor could by his
agreement deprive all sub-contractors under him of the right
of Uen, and it was not until 1884 (47 Vict. ch. 18) that the
defect was remedied.

It was, of course, very difficult to anticipate and proyide
for the innumerable questions which ultimately arose concern-
ing the scope and meaning of the terms of a statute of this
novel nature. The ambiguity of some of its sections was the
ubject of occasional comment by the courts. Even at so lat»
a period aa 1885 Chancellor Boyd, in one case {Oraham v. Wil-
Itanu, 8 O.B. 478), expressed regret that he could not exempt
the plamtiflf from costs "incurred in endeavoring to discover
the true meaning of the mechanics' lien law."

The experiences of Manitoba, British Columbia; Nova Scotia
New Brunswick and the North-West Territories were not so
troublesome, as by the time enactments on this subject had been
passed by the legislatures of those sections of Canada the path
had been made fairly smooth.

Contrasting the meagre, inadequate and inequitable provis-
ions of the Ontario Act of 1873 with the comprehensive and
just provisions of the present Act, based aa it is on a due regard
to the rights of all parties, great progress may fairly be claimed
along a somewhat thorny and troublesome path, where conflict-
ing rights compelled the legislator to proceed cautiously lest
the honest endeavor to do full justice to one class might involve
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iajnstiee to anotlMr oUm. There hu been • alow bat steMly
widening of the remedj, ao that, whUe the remedy itaelf haa
been made more effeetive, it haa alao beeu extended aoM to include new elaaaea of peraona eqnaUy entitled
to invoke it. It ia not claimed that eren UnJay the
legialation on thia aabjeet haa ^tieipated and effectiTelj
dealt with all poaaible eontingenoiea and ia complete and per-
fect. Further legialation, donbtleaa, wUl be neceaaaiy from time
to time to meet new eonditiona and to cope with the ingenuity
of thoae deairous of evading the proviaiona of the Act, but
when the difflculUea of the anbject are conaidered it mnat be
conceded that the Mechanica' Lien AcU aa they exiat to-day in
thia country, are diatinctly^ benefloial and juat meaaurea. It
waa feared by aome peraona that the Acta would be oppreaaive
to the owners of real eatate but it ia now univeraaUy recognised
that theae meaaurea are not more oneroua than neeeaaity and
juetice demanded in order to protect thoae who do the work and
fnmiah the materials by which the realty ia benefited.

The value of a statute of thia kind cannot be meaanred by
the frequency with which its provisions are invoked. The mere
fact that it ia on the stotute book conaUtutes in itaelf a whole-
aome, aalutary and far-reaching influence in preventing attempta
to defraud which might otherwiae be snecessfuUy undertaken.
An adequate idea of the value of the Mechanica' Lien Acts
could only be afforded by their absolute repeal, as it would
then be found that those elaaaea now protected by the law,
from the fraud, injustice, misfortune or improvidence of others
in connection with building contracts, would have the strong-
est reasons for clamoring for the re-enactment of these Statutes.



CHAPTER II.

Nature akd Boon or thb Libn.

A right which requires a statote to create it and alio ita-
tutory words to determine the precise length of its life can be
truly called a creature of the sUtute. There are other liens
created by statute, but a mechanics' lien upon realty differs
in several respecU from any of them. The statotoiy law which
bears the closest resemblance to it is that which relates to an
incumbrance affixed to the realty for taxes due a municipality.
A mechanics' lien although created hy operation of Uw is

dependent upon contract, express or implied. It being con-
sidered that a person who by his labor or material enhances the
7alue of realty belonging to others has a special right' to com-
pensation and, therefore, should have a preferred claim on such
realty, the object of a Mechanics' Lien Act is to secure to him
a priority of payment of the value of the work dime or mater-
ials furnished by giving him a lien which attaches to the land
and the structure.

This lien arises by virtue of the employment and the doing
of the work or furnishing the materials, (McNamara v. Kirk-
land, (1891) 18 A.R. 276) and is given as a security only for
labor done or materials furnished to be used in connection with
the construction, repair or improvement of the structure Ro-
hock V. Peters, (1900) 13 Man. 139. It is an interest in land.
Stewart v. Oesner, (1881) 29 Gr. 329. It attaches only to realty
and does not create an estate in the realty itself but charges
the estate or interest of the "owner," as defined by the Act,
with the payment of the specified claim in preference to other
debts.

The lien upon registration, takes effect from the commence-
ment of the work, or from the placing of the materials, as
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afftinit purehMen, etc., aoder iiwtnimento regktend op nn-
regktewd. Robock v. /»•<««. (1900) 13 Man. 139; MeV$an
V. Tiffin, (1886) 13 A.R. 4. It it a charge upon the whole realty,
although the labor done or material! fumiahed may have only
been connected with part of it. Thia ia aptly illuatrattxl in a
Maaaachuaetta caae, (Beatty v. Parker, (1886) 141 Maaa. 623) in
which it wmi decided that a drain pipe extending from the
ceUar of a houae in a city, through the cellar wall, yard and
atreet into a sewer, and included in the contract for building
the houae, which waa fitted for the uae of the city water, ii a
part of the houae, and that a lien may be maintained for the
laying of thia drain, it being immaterial that the fee of the
atreet ia not in the owner of the houae. In a later Maaaachu-
aetta caae it waa held ihat a lien might exiat for grading a
lot, aa, if the grading were reaaonably neceaaai7 to the proper
construction and occupation of the houae it fairiy could be oon-
widered aa a part of ita erection. Beid v. Berry, (1901) 178
Maas 260. In fact any improvementa which although Mrtaide
of a building are neceaaary for its proper xm and are on the
lot of land may be the aubject of a lien on the land and build-
ing. Under the Pennaylvania Lien Act it waa held that a gaa
machine, located aoitae diatance from the houae but connected
therewith by pipes may be the subject of a mechanics' Uen.
Pennsylvania Olobe Co. v. QUI, 1 Pa. Dist. R. 638. When
the work is done or the materials are fumiahed the lien, having
uttached aa the work is being done, relates back to the time
when the work was begun, or the materials were commenced
to be furnished and takes priority over incumbrances not re-
corded at that time. Ottawa Steel Castings Co. v. Dominion
Supply Co., (1905) 41 C.L.J. 260; 5 O.W.R. 161. The regis-
tration of the claim does not create the lien but is necessary
to keep it alive and maintain it against a subsequent purchaser
and protect the latter from the risk of taking without notice
any land affected by a lien.

In a number of cases the question whether the enforcing of
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thia lien ii a procefding in rem of in ptnonam baa been dia*

euiaed and conflicting viewa have been ezpraawd In a caae
in Newfoundland {Lynch v. Trainor, (1893) 13 C.L.T. 426;
Newfoundland L.R. (188^-1896) 744), an action to enforce «
claim for wagea under a .Mechanica' Lien Act, it was held that
Buch a proceeding waa an action in rem and not in personam.
The Newfoundland Act ia almoat a complete tranacript of the On-
tario atatute. In Howard v.Robinion, 5 Cuah. Maas. 121. Shaw,
C.J., referring to thia question aaid : The courae din-eted by sta-

tute ia conformable in part to proceedings in rem, and partly to
thoae in perianam, but the object being to charge the eaUte
with a lien, an encumbrance wholly independent of the peraonal
remedies which a contracting party may have, the coune of
proeaedingi must be conaidered aa moat nearly resembling a
proceeding in rem." The view expressed by Boiaot, in his trea-

tiae on Mechanics' Liena (aec. 511), will be generally regarded
aa an accurate atatement on this point. He aays: "If when
we say proceeding in rem we mean a proceeding which is not
agsinat any peraon, but ia directly againat a thing whoae atate
and condition are to be determined, and which results in a judg-
ment equally binding on all peraona, although not made parties to
th. proceedings, then a auit to foreclose a mechanics' lien cannot
be said to be » proceeding in rem. But, if we use the term pro-
eeedmg in rem in a larger and more general sense, as applied
to actions between parties, where the direct object is to reach
and dispose of property owned by them or of some interest
therein, then a suit to foreclose a mechanics' lien is a proceed-
ing in rem. It is perhaps, however, more accurate to say that
auita to foreclose mechanics' liena are auits in the nature of
proceedings in rem in which the object is to determine the sta-
tus of certain property but which affect only those persona who
are p^rtiea or privies."

' ecree enforcing a mechanics' lien is a conclusive deter-
mination of the rights of the parties but it does not conclude
persons who are neither parties nor privies. Bank of Montreal
V. Haffner, (1884) 10 A.B. 599.
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What a Lien Clauiamt Must i.^w.

A person who eUinu the benefit of f mechanic* ' ikn morthow afflnnaUveljr that he is in one of he classes of ,.non.
that the statute intends to secure, and us,: that his .,iaim is
one of the kind that the statute aecxin». He must, iierefore.
be in one of the foUowing classes of persons:—

(1) ThoM whoM elaims are by virtue of an agreement with
the owner of the hmd and bnUding or by reason of work done
or materials furnished with his com«nt, i.e., original contractors
and others having the statutoiy claim by cornnat of the owner;

(2) Those having a eUim of the statutoiy description with-
out any such agreement or consent, i.e., all sub^ntractors (and
persons whose cUums are hy virtue of a contract with any such
sulHsontractor, and who thereby come within the statutory defi-
nition of the term "sub^sontractor")

;

(3) All laborers and wage-eamen.
The lien claimant must bring himself within the terms of the

local legistation. As was said by Spragge. C, in an Ontario
case (Cron^ v. 8trutker$, (1875) 22 Or. 248), "The Uen of the
plaintiff IS the creature of the statute and must be limited by
Its provisions. " See also Mutklitt v. Silverman, (1872) 50 N Y
360. Sometimes Mechanics' Lien Acts are loosely referred to as
givmg absolutely a lien to contractors, sub-contractor., material-
men and laborers. But such a statement is calcuhited to mis-
lead. "The statute does not give a lien, but only a potential
nght of creating it" Edmondt v. Tiernan, (1892) 21 SCR.
per Strong J., at p. 407.

The Lien o» the Contbactob.

To entitle the contr»;tor to a lien there must be something in
the nature of direct dading between the contractor and the per-
son whose estate is sought to be ehai^red. Mere knowledge of
the owner that the work is being done or the materials are be-
ing furnished will not niflfee to ereate a Uen against his inter-
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ert. Gearing v. Robinson, (1900) 27 A.R. 364 and cases cited
po$t voider section 4(b).

The Liens of the Sub-Contbactob and Laborer.

Sometimes the lien created by a local statute subordinates
the lien of the sub-contractor or laborer to the lien of the head
contractor, but in Canada by the uniform policy of the various
provincial statutes a lien is given to sub-contractors and la-

borers independent of the primary contractor. Even if he is

employed by the contractor, the lien of a sub-contractor or la-

borer is not under any provincial statute in Canada by way o£
subrogation and does not depend upon the terms of the con-
tract or the state of the account between his employer and the
owner of the land, but grows out of the furnishing of material
and labor and their use in the building. In a leading case in
the United States (Van Stone v. SUllwell, (1891) 142 U.S., at
p. 136), Lamar, J., in stating the opinion of the court said: "It
K not the contract for erecting or repairing the building which
creates the lien, but it is the use of the materials furnished and
labor expended by the contractor, whereby the building becomes
a part of the freehold, that gives the material man and laborer
his lien under the statute. The lien is brought into operation
by virtue of the statute, and the contract for building is entered
into presumably in view of, or with reference t the statute."
Substantial performance of his contract by th. sub-contractor,
unless waived or prevented by the owner or principal contrac-
tor, is a condition precedent to his right to payment, and con-
sequently his right to lien. Bingle v. Wallis Iron Works, (1896)
149 N.Y. 439.

Extent of Lien.

Boyd, C, in delivering judgment in King v. Alford, (1885)
10 O.K. 647, said: "There is nothing in the scope of the Act
as to liens to indicate that it was intended to be operative to a
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greater extent than as giving a statutory lien issuing in pro-
cess of e:;ecution, of efficacy equal to, but not greater than, that
possessed by the ordinary writs of execution." In another part
of his judgment in this case he points out that a mechanic's
hen is not analogous to a vendor's lien, and Mr. Justice Fergu-
son in the same case states fuUy the distinction between a me-
chanic's lien and a vendor's lien.

Wap?eb of Lien.

A lien upon realty may be waived as between the immediate
parties by agreement in writing. See section 4, po««. The cases
cited under the chapter in this volume dealing with liens on
personalty have practicaUy no application where the subject
matter is really, the nature and terms of the statutory provis-
sions respecting realty negativing such application.

See sections 3, 4, 6 and 28 of the Ontario Act and cases cited
thereunder.

The right to a lien is waived where the parties have submitted
the matters to arbitration and the arbitrators have made an
award (JV. Y. L. Co. v. Schneider, 15 Daly, N.Y. 15), but it has
been held otherwise where there is a revocation of the agreement
to submit by the lien claimant. Paulsen v. Manske, 126 111. 72.

Acts Which do not Waive Lien.

A lien claimant does not waive his lien by bringing an ac-
tion at law for his debt and attaching the real estate against
which he is seeking to enforce his lien. Angier v. Bay State Co
(1901) 178 Mass. 163. Where a contractor agreed to build a
house for a price named, one-half to be paid when th" shingles
and clapboards were on, and the other half when the house was
finished, it was held that this contract did not stipulate for a
credit inconsistent with the enforcement of the lien and could
not be considered as a waiver of it.
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In a very recent case 'in Connecticut {Hal^ttid cmd Ear-
mount Co. V. Arick, (1904) 76 Conn. 382), it waa held that a
waiver does not result, as a matter of Uw, merely from the fact
that the owner, when ordering the lumber, agreed to give and
afterwards did give the material man a mortgage on other land
"as additional security," The question whether the mortgage
was intended to be in Ueu of a Uen is a question of fact for the
trial court

A provision in a contract postponing the final payment until
32 days after the work was entirely completed, and requiring
payment only on sufficient evidence that aU claims upon the
building for work or materials were discharged, is not ineon-
sistent with the existence of a right on the part of the emtiM-
tor to secure the payment of his dues by claiming a lien. Poi.
tier V. Desmond, (1900) 177 Mass. 201.

ESTQPPKL.

"Where the holder of a mechanics' lien stated at a sale that
there was no incumbrance on the estate and advised a party to
buy it, who, relying on the statement, became the purchaser, the
holder cannot set up his lien. Hinchley v. Oreany, (1875) 118
Mass. 595. See also cases cited at p. 497, vol. 20 Am. and Eng
Ency. of Law (2nd ed.).

A mechanics' lien can be enforced against the owner of a lot
who knowingly suffers a verbal sale of it through an agent to a
person and the erection of a building thereon by the purchaser
pursuant to such sale. West v. Pullen, (1900) 88 HI. App. 620.

W. & Co. having a contract to buUd an elevator, etc., for the
defendants, purchased an engine and other machinery from
plaintiffs on the terms that the ownership was not to pass until
payment, which was to be cash on delivery, and that in case of
default plaintiffs were to be at liberty to remove the machinery.
Plaintiffs first took proceedings under the Mechanics' Lien Act
to realize the amount of their claim, but abandoned them. In
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Of the language in section 4, .ubwwction (2). That clauie aeema
to me to be the one which deala apeciflcally with the relative pri-
ority of liens and mortgages made after commencement of work
or furnishing materials, and must govern upon that point."

In a British Columbia case {Haggerty v. Grant, (1895) 2
B.C.R. 176), Begbie, C.J., said: "The same statute which gives
the inchoate right of lien, either for work or material, declares
that it shall absolutely cease unless an affidavit be filed within
thirty-one days, stating the enumerated particulars, one of
which is the address of the owner. That affidavit constitutes
the lien (section 9 of 1888, section 8 of 1891), and in order to
acquire a right of this very unusual nature, the statute must be
strictly followed.'" At page 177 of the same report the Chief
Justice further says: "These statutes do not confer ordinary
rights. They must be followed and construed at least as strictly
as the statutes regulating conditional billa of sale."

In a subsequent ease {Smith v. Mcintosh, (1896) 3 B.C.R.
26), Crease, J., at p. 28, in applying the principle of construc-
tion just quoted, referred to the case of Harding v. KnowUen,
17 U.C.Q.B. 564 (which was a case of a conditional bill of sale),
as an illustration of the extreme rigidity with which such Acts
are construed. The iiffidavit which was made in that case closely
followed the direction of the statute in all other respects but
this, that the word "creditor" was inserted instead of "cred-
itors." In commenting on this defect, Crease, J., said: "I dare
say it was a mere mistake of the person who wrote the affidavit,
but such mistakes cannot be allowed to have the effect of frit-
tering away the provisions of an Act of Pariiament."

In another case under the B. C. Mechanics' Lien Act, Wake
V. C. P. L. Co., (1901) 8 B.C.R., at p. 360, Martin, J., says:
However unfortunate it is that the laborers have lost or will

lose most of their wages, it would be still more unfortunate if
when they pursue a statutory remedy which imposes a heavy'
penalty upon persons who do not even employ them, the statute
ahould be strained to add to the existing burden of responsibil-
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•hould be Mi ictly complied with." But in the PennwlTani^
CMe quoted by Perguwn. J., it i. important to note that Gib««,,
t.J., atated m hu judgment that the Pennaylvania Statute "ex-
preaaly requirea no more than the name of the reputed owner,
and It might be sufficient to file it (i.e., the claim) againat the
paat or preeent one."

In 1903 the Supreme Court of Michigan., in a caae (Water,
V. Johnson, 96 N.W. 504) which involved the construction of a
tatute amiilar in its terms to that construed in Jone, v. Straw-
han, supra, dissented from the construction given in that case, and
held that a lien claim which named a person who had conveyed
the property before the filing of the claim was insufficient, and
that the claimant could only be relieved from such mistake on
proof of facia showing that the error was jusUy chargeable to
the grantee of the property so as to estop him from talcing ad-
vantage of the error.

While in the various Provinces in Canada having Mechanica'
Lien Acta a strict construction would be given by the Courts to
the sections creating the right to a lien, which sections would
not be extended beyond the plain sense of their words, the same
role would probably not be generally followed when other sec-
tions of the Act, dealing with the enforcement of the lian, are
the subject of construction. There is, indee-l, no rule of con-
struction applicable uniformly to every provision of such an
Act So far as the provisions of the statute which create the
nght to a lien are concerned, a rule of conatruction as stated by
an eminent authority might be appropriately invoked: "Stat-
utes which encroach on the righto of the subject, whether as re-
gards person or property, are similarly subject to strict con-
struction." (Maxwell, 3rd ed. 399.) But, when the other pro-
visions of a Mechanics' Lien Act, dealing with the enforcement
of the lien are the subject of construction, a tendency to give
these sections a broad and benign interpretation would probably
be shown by the courts in the various Provinces in Canada, and
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tt U 'hT'^* f'""*• '^''' ^'^'^ " °°* »»*»«>"^«d to extend
the aw beyond the caui^s specifically provided for. It cannotsay that the statute by implication includes labor not within its
terms.

If thefiling does not take place within the time specified, the

w^.". 1 "^ ^'""''*^' °«*-it»»tanding any agreement be-tween the parties to preserve it Haiiard v. Allen ri84<»^ 4

proTBioM of He aechamo.' U.„ Uw i. . conditio pre«d,nt
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to the enforeement of the lien. The filing of the claim it not
merely for the protection of creditors, iucumbnuicer. and por-
chaMn, as it ia required to be filed even when the sole party de-
fendant in interest is the owner of the land. Christion v AlUt
(1902) 104 111. App. 177.

'

The rule in New York has been suted to be that the Act
Should not be strictly construed except as to the prorisions by
Which the property of a third person may be incumbered. Hub-m y^Schreyer, 14 Abb. Pr. (N.S.) 284. In a recent case in

iZ 1° ^^"^'^'^ ""• ^*' ®"^" *""*' ^1^) "4 N.T. App.
4»9) the question of construction of the New York Lien Act was
d»cu«ed That Act (see Appendix "A") require, the notice of
len to stete when the first item of work waa done, and the notice of
Hen in that case failed to make any such statement, although it
complied with the other provision, of the statute. Section 22
of that Act expreaily declare, that the statute i. to be conatrued
liberally^ Cullen, J., in delivering the judgment of the court,
aid

:
But under the moat liberal rule of con.truction we can-

not find anvthing in the notice that even attempt, to state when
the first Item of work wa. done, or anything from which that
time m .ght be inferred. It is true that the particular advantage
or object of requiring this fact to be stated is not readily ap-
parent, but the statute has expressly required it. Erro« in the
notice may be disregarded, and it is not necessary that the pre-
cise verbiage of the law should be foUowed. But the provision
of the statute that the law shaU be construed liberally does not
authorize the courts to entirely dispense with what the statute
says the notice shall contain. We are, therefore, constrained to
hold the notice of lien insuflScient.

"

In the Interpretation Acts of various Provinces in Canada
there is a provision (R.S.O. ch. 1, sec. 41) which enacts that
every chapter of the Revised Statutes shall be deemed remedial
and shall be construed liberally, unless such construction is in-
consistent with the intent and object of the particular Act. But
this 18 a general rule of construction and is nocossarily subor-
dinate to particular canons.
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work to be Derforml7Kj;i. . ^ "°* **'*"• ^ ''•'ole

the .uLent: tK
•»*°*««'«d "> the foregoing cl«m, ^d th.t»ne natementa therein contained >m t..,. * v '

.

or in/o™.tion and MiefTS^^J Id- "ir
'°°'"*'''

that thi. atatute d,ould receiveTlih.;:,
''**^"' ** "

the general lien law of Z^^Ll 1^'*1 «"»»™«*'o»- ^^^^.

propertiea and ri.rht. t . ^'^ PW^ervation of their

wnK tne act of the agent ahould be deemed to be th.* nt ti.Pnacpal, and that it wa, «. contemplated by l^egt^ltl •

'

ney, (1903) 76 Conn. 107) the court laid- "The ri.,1.* r
" given by statute and court, are iH,^rl«ui t \ *^

. '
"*°

diUon« ,pon which it depend!
' ^ *" '*'"'** '''' «*«»

Tie mo.1 r«ent de«l.r..i« „, «,, M.««h«ett. S„pr»,.

i
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o?!Si.l5^'Tr »' ~-*"««o» ^ to be found in U.. cuem^t^ "^^T^'" ^*- -• <7A-P«*. (1908) 183 M^

of th. a1 ^* '«l«imnent. of the Act. Under «cUon 1

•oie Ntner then or at lomc (nture time. Thi. ii •).. .
toon whieh ha* iu.» . .

^a» » tne eonitrne-vm wmeb hu been put npon limilar atatutee by the mnn.The can which aeon to hold diHerentlv .r. .Yi ?
under atatnte. Which ,e,ni« the «^"Lt.l:,Z'^.ft"''

Ma«. aJOe) more than twenty yean, previously "A lipn J iu^nd .„ be pre^rved and enforced only by a'.trift c :;, alt'^th the requirements of the statute. There are no equft ^10be invoked in aid of it."
eqmues to

nitea HUte. ui 1897 (Spmger Lnd Auocu^um v. Ford, 168
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U.S. 513). PuUer, C.J.. in deUTering the judgment of the court.
Mid: "Although mwhuiies' liens are the enstion of sutute,
the legidation, being remedial, should be so eonstmed as to ef

-

fectoate its objeet"

The reason stated by the United States Ciiunit Court of Ap-
peals, Missouri, for a liberal construction of statutes which gave
liens to laborers and material-men is that such men -annot re-
cover back their labor or material, and the improvements on
which they are placed are ordinarily enhanced by their value.
Hooven v. FeathenUme, (1901) 49 CCA. 229.

The view expressed by the Supreme Court of Dlinois on this
question is that the ri^t to a mechanics' lien is a cumulative
remedy existing by statute in derogation of the common law.
and statutes granting such right must be strictly construed.
Harvey and Mose Plumbing Co. v. Wailace, (1901) 99 111. App.
212, affirmed ; M. Pugk Co. v. Wallace, 198 111. 422.

In Maine the courts favor a liberal construction of the
statute. Shaw v. Young, 87 Me. 271; Westcott v. Bunker, 83
Me. 499; Durling v. Oould, 83 Me. 134.

An observation made by Chancellor Boyd in the case of
Graham v. WiUiamt, (1885) 8 O.R. 478, points to an additional
principle which mig^t be adopted in the construction of MeT
chanics' Lien Acts. That eminent judge said: "If you give a
very latitudinarian interpretation to the definition of 'owner,'
it is possible to read such a case as this into the Act, but I am
against giving such a meaning to the words when the result is

to charge one man's land for another man's debt." In a later

case {Gearing v. Robinton, (1900) 27 A.B. 364). Maclennan.
J.A., adopts a similar attitude in construing the statute, and
•ays: "This may seem a very sbnct and literal construction of
the Act, but. if it m. as I think it is, the plain meaning of the
language of the legislature, we must so construe it. and I do not
think we ought to change and into or, or «train the language in
order to charge one man's land with another man's debt."

It is but just to require that an intention to create such a
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ch.^ .hould be plainly .nd umnktdceably exp««ed in the

J^t .trJTT ''•'' ""'"'^^ "^ "*»'" interpretation,
but after the hen ha. actnaUy attached the better opinion seenui

receive a liberal construction.

eonflt!^*' f""" "''"*°* *° *^^ ^^'""^'y «' harmonizing the

wS, tv. L'
^'^"'°"' P^'P^-^ds a rule which ia in linewith the ob^rvafon of Boyd, C: "It follows, then, that thoae

orTeT I h/': ^'r""'"'
"^'^^ «*•*"*«• -»'•<'»» -''« a -^^property hable for h« debts are remedial, and should be liber-

ally construed; wh.le those provisions that make his property
liable ,n a case where he is not personally liable, create a new

Z ' '!, mT""° °' "^^ •'°°™«° J*^' «°d -hould be strictlyconstrued." Boisot, S. 36 B.
^

EETROSPECnVE AHS EEFEALIHO.

Mechanics' lien laws are not comrtrued to have any retro-
spective effect unless such construction is clearly and „^^
(1893) 159 Mass. 206; Pierce v. Cabot, (1893) 159 Mass. 202Benton v. Wickwire, (1873) 54 N.Y. 229.

sndTh*T
*
''*r

^"* '*°* °^* "P'^y "P«^ the former one.

the tw^A*?
" »«»»irtent that they cannot stand togethertoe twoActs are construed together ns if part, of a single rtat!

T ^ZJ/""'"'' ^^^^^ " Gray (Mass.) 430; CoUin, vDrew. (1876) 67 N.Y. 149.

«. I!?L!;*?I!**"°°
"^"^ "' **•* ^'"*'" ^"^°«'«' «'t«» haveM important bearing on the construction of the Mechanics'

«r tT- ; .?"""" °' "** application of the Interpreta-
tion Act ,s afforded by the case of Walker v. Walton, { A.B..

a!!' J^Lo
'^*"*"^ * "*° '"'*«'• the Mechanics' LienAct of 1873. on the 14th August. 1874. for the price of machin"
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ery famiAed on the 12th Of the «me month. The price wmp.y.bk « in^eof, the lot of which feU due on the 4th of

tT' III.' .
'*'" *° •°'°"* **»* "*° "•• fl»«» on the 7th ofJo^y 1875, being within the 90 day. from the expiiy of the per-

lod of credit prewribed by action 4 of the Mechanic.' Lien Act
of 1873. Section 14 of the Mechuic' Lien Act of 1874, which
came into force on the 21rt December, 1875, enacted that "eveiy
hen riiaU abwlutely ceaM to ezirt at the expiration of thirty
day. after the work diaU have been completed or the machinery
fumidied, onlea in the meantime proceeding. diaU have been
taken to realize the laim nnder this Act," and Miction 20 le-
pealed all Acta inconairtent therewith. Held, reverung the dc
cree in the preceding caw, that even if the Act of 1874 repealed
the Act of 1873v the plaintiff', lien wa. nved by .nb-wjction 4
of wction 7 of the Interpretation Act, which provided that the
"repeal of an Act at any time shall not affect any act done or
«ny right or right of action, existing, accruing, accrued or eatab-
li«hed

. . . before the time when mich repeal riiall take ef-
feet." Walker v. Walton, (1877) 1 A.R. >79.

The repeal of a mechanic' lien law during the prognaa of
the work for which a lien i. claimed does not cut off the lien
claimant's right for the work already done, where the repealing
rtatute re^mact. and continues the lien law, with wme change,
in matters of procedure only. Bear Lake & B. W.W.&I Co
V. Garland, (1896) 164 U.S. 1.

A Mechanic' Lien Act by one Mctic repealed all previous
Mechanic' Lien Act., and a. it enacts' o lien for material.,
no such lien existed. Albion I. Worke v. A.O.V W (1895) 5
B.C.R. 122, note.

'



CHAPTER IV.

MaoHANics' L1BN8 Upon Psrsomaltt.

Their Nature and CharacteristicM.

There are two species of lien known to the common law,
namely, Particular Liens and General Liens.

Particular liens exist where persons have the right to retain
goods in respect to labor or money expended upon them, and
these liens are favored in law. Houghton v. Matthewt, (1803)
3 B. & P. 485. "As between debtor and creditor, the doctrine
of lien is so equitable that it cannot be favored too much."
Best, C.J., in Jacobs v. Latour, (1828) 5 Bing. 132. All such
specific liens being consistent with the principle of natural
equity are favored by the law, which is construed liberally in
such cases. Scarfe v. Morgan, (1838) 4 M. & W. 283, per Parke,
B.

General liens attach to property to secure a general balance
of account due from the owner to the possenor, whether in re-
pect to that property or not. Anglo-Italian Bank v. Daviet,
L.R. 9 Ch. D., at p. 289. General liens are founded on custom
only, and are therefore to be taken strictly. Houghton v. Mat-
thews, (1803) 3 B. & P. 494; Bock v. Gorrissen, (1860) 2 De G.
P. & J., at p. 443. The liens of bankers, factors, attorneys and
wharfingers are general liens.

By the general custom of trade an artisan may have a lien
for his general balance (SavUle v. Barchard, (1801) 4 Esp. 53),
but ordinarily a mechanic has no lien to secure a general balance
due him (Cumpston v. Haigh, (1836) 2 Bing. N.C. 449; LiUey
V. Bamsley. (1844) 1 C. & K. 344), particularly where, as in
Canada, there would usually be no custom of trade creating a
general lien for any class of artisans.
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by contract or b, ,t:t^eri" tTf^e''
'~" "^^^^

nghta in the property to wZh T *"'*'*-"^« »»' ««>««•

.nbordinateto^II prWexi^^? ^vf
*?'''^ »*» «»« letter are

(1882) 44 N.J.L.C ^ "*^^ *^*'*^- ^*»<- v. Smith,

Extent o» Mbchanics' Lun.

^e^^ra^^VrethV^^tr "L*^-^^
^^^ '^''^^^-

«Pon or in respectTf Je ^^.^^ '""""' *'" ''^ ^^P**"*
the chattel for^ ««^Lt*^i°'

"'°"'«'-' «>« "«ht to ,S»in
The work done muTS^ aul^ "^T "°*" ""^^ "^ -««-fi«d.

the owner of the ch^tteT P^T^ ^J^"*^^ »' ™P«edly by

'"'T., (1816) 5 M. &am T^ ' ^^ 235; Chase v. W««.
236; Franklin v. ^l, asifwV' T'"'''''

^«»- '"'^ ^alk.

from circunurtances »^ ir* v „ '^ *® aathority implied

This ueT^Tizri: ^:'*'
/^T "^ ^•'^•^^^^^

the chattel, and to aU the 1 -„ hL
"^ "^"'^^^ «P«»

though delivered to fte mecCic Se^,""
"•^, '»"*"«'»' •^-

ferent time., «, long aa therTi «. ft
^""''* "''* ** <«'-

T^^W., (1816) 5 M. & S 180 B/«r"'r*"''*- ^*«« ^•

9an V. Congdon, (1851) 4 NY 552 ti :
* "^^ ^' ^'"-

apply where there are dLm«t" ' f Pnnciple would not

3 Bin. N.C. 408i,t,ti;:::rn'^itj-'r ^^«^^^

certaxn sum to make or repair sev^ a^riT*""* '^^ «
one or two articles in the po88,«,ion nf It ,

^*° ""^ **°

^^° "tended so as to include all money ex-
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pended in the preparation of the me«» of doing the work

393, Busfie^ v. feeler, (1867) 14 AUen (Maaa.) 139. In

«.d had only executed a small portion of work upon a largen r ''T'
^"^''"'^ *^''°' ^^«° *^~««»» *he owner's/e-

fault the completion of the work wa. prevented. Danforth. J.,m dehvenng the judgment of the court, said, in referring t^the hen of the clannants: "It attached the moment the papercame mto the possession of the defendants for the purpose ofhavmg work done upon it, and remains good untU dischargedby payment, not only for labor literaUy expended upo^the
paper .tself, as by printing, but for any act done or labor per-formed or money expended in the preparation of instrum^t-
Jlihes by which that labor was to be performed, as types, cuts.

Object. But see judgment of Harrison. C. J. in Oumey vMacKay, (1875) 37 U.C. Q.B. at p. 336.

in ?* "? ",**°'^ *'°'^ *** *^« P^^^P"! "l^attel" placedm the mechanic's hands to be worked up and not to the acces-«m materials which may have been furnished by the employerand left upon the premises of the mechanic unused. Addison

^, slTcp^M^
'^' ^^^'' ^"'"'"''" ^- ^''*^*' ^^^^^ 2 ^•

The lien law leaves the question of trade fixtures where itnndB It Coddtngton v. Dry Dock Co., (1863) 31 N.J.L. 477
Trade fixtures" are personalty and the security of the me-

chanic who constructs them is in the enforcement of his lienupon the chattel. Carroll v. Shooting the Chutes Co., (1900)
85 Mo. App. 563.

EMPOECEmarr op ixeit.

The Mechanics' Lien Acts existing in various provinces in
Canada contain provisions which deal with liens on personaltyand are intended to give an effectual renedy for the enforce-
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ment Of the lien. Th«e p«vi«on. do not emte the lien mthe J en dw^. erited, not only under the civil l.w. (ZiZ
:• S^'

'' ^"•^ ^R- 337), but d«> .t conunon Uw CW

itdeb^ r*-
'''" "•- '***'''« ''^^ *•»• whole l«„n

don „f .r!""
*' "^ P"^ of the good, remaining in po«..

tn th^r ?V;"* ^"° '^''*" ^^« ">« •«*'*'««>°*» right of «le

dauj w« «.t«fied. but there w« no efficient method of enfo«!mg the hen a, he d,d not have the right to sell the chattdttere being .n that respect a dirtinction between a n.echani<^nen and an express pawn or pledge of goods by the owner, a.coUateral secunty for a loan of money, as the creditor mi^M

TLl o B n 1?' !:"" ""• *«"'"*^ ' '''««-' a«?8)

Essentials of the Lien,

To ertabliah the lien at common law there must be.-
(a) A debt armng by implication of law out of « controiMbetween the mechanic and the owner of the cZtui .V^*^*"

Oreenwood, (1801) 4 E«n iLTT.? ' ^^**^ '•

ike mecha^i^Tlws Zortkil 1rT '"^'^"" ''^ •^*^*

Sawyer v. Wo^rCl^Ts a^K erCATv W T^"
Marks V. £a*cc, (1837) 3 Binir NP 4nfl r ,

" ^•
(1839) 5 M &W342 ^Lf « '

'^'^**''" '' ^««"»»'«,

Several of thtl.
S<^rfe v. Morgan. (1838) 4 M. & W. 270.

e« o?i K
"""^ '^™ *° *'°''*' «°'l «>»« of the legal writ-ers on th« subject apparently conclude, that it is essent^rto ^1maintenance of the lien that the lab^r and skiim^S

tbe Chattel should actually add value to i^bTsu'T:';^;:
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aition, perhaps, ihould not be accepted as abwlate an^ inflez.
ible. An owner might employ a mechanic to alter a chattel,
although the alteration required would not add value to the
article and might in fact letMn its value except in the opinion
of the owner. But if the Work i« performed according to an
agreement with the owner, the lien claimant should not be de-
prived of a lien because in carrying out the instructions of the
owner and a« a result of doing so the article was perhaps rend-
ered lefa valuable than before. The rule therefore should, per-
haps, be stated in some such form as that the labor and skill of
the mechanic must impart additional value to the chattel or be
intended by the owner to have that eflfect. Section 51, post,
which empowers the mechanic to seU the chattel recognizes hi^
right to a lien where his work has been done on the thing "for
the purpose of imparting an additional value to it."

The work on the chattel must be expressly or impliedly author-
ized by the owner of the chattel. HoUU v. Claridge,(1813) 4 Taunt
807; Caitellain v. Thonp$on, (1862) 13 C.B.N.S. 105; 32 L J
CP. 79; Smail v. Robinion, (1879) 69 Me. 425; 31 Am. Rep.
299. WhUe the work on the chattel must be done under con-
tract the authority of the owner to do the work will be implied
from circumstances which would not raise an implication of
a contract by the owner to pay the charges to be enforced by
a suit against him, as where a wife allowed her husband to use
her wagon and he had necessary repairs made, it was held that
the mechanic had a lien therefor. White v. Smith, (1882) 44
N.J. Law, 105.

. V oo^; »»

(6) Continuoxu possession, either actual or constructive,
in the lien claimant, is essential to the existence of the lien. Leg
V. Evans, (1840) 6 M. & W. 36; Taylor v. Robinson, (1818) 2
Moore 730; Ex. p. Wiloughby, (1881) L.R. 16 Ch D 604-
McMillan v. Byers, (1836) 3 Man. 861. This possession need
not be absolutely exclusive but must be uninterrupted, as even
a temporary, voluntary relinquishment and subsequent resump-
tion of It is an abandonment of the lien. Forth v. Simpson
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ITu''^l^^* ^- ^^-^-^ ^' """^^'y "• Hitchcock, (1816)

« » ' ''*"^ ''• ^'"»»»"". (1839) 5 M. 4 W. U2, Dixon
y.Dalby (1852) 11 U.C.Q.B. 79 ; BUUy y. Mcllmurrcy, (1898) 29
O.R 167; il/cAVa V. A'c/eA«,r, (1865) 15 C.P. 470; Milburn v.MUburn (1848) 4 U.C.Q.B. 179; Webber v. Cop«.eH. 2 R. 4
y 47: 2 S.C.R. 15. The laat two caaes are aometimet cited aa
inconsiatent with the propoaition that continuoua poaaeaaion ia
essential to the maintenance of the lien but a careful examina-
tion of the facts will show that they are not in conflict with thia
doctrine, but that in each caae the chattela were during all the
time m the constructive poaaeaaion of the lien claimant. In
the latter case the mechanic at Halifax sent the chattel to
Boaton to have it repaired and it waa held that the Halifax
mechanic had a lien for the charge made by the Boaton mechanic
Unleas there ia a stipulation or implication to the contrary in
the contract the lien claimant is not obliged to do the work
himself, or to have it done upon his own premises, but may em-
ploy some one outside his premises and in such a case, where
the outside mechanic would be a aub^sontractor the outside
mechanic would have no lien, there being no contractual rela-
tion between him and the owner and no implied conaent to auch
a hen. (tlolUngmwth v. Dow, (18.37) 19 Pick. 228) and his
poaseaaion being really in the right of his own employer See
WhittU V. Pkelps, (1902) 181 Mass. 317.

(c) The po8se$$ioH must be lawful. Where one wrongfully
obtains posseesion of chattela and deliven them to a third party
who bestows money, skill or materials thereon the latter would
have no lien therefor as against the rightful owner. (Harfop
V. Hoare, (174.3) 3 Atk. 43), and even where a person lawfully
obtains poaseaaion of « chattel, as by gratuitous loan or bail-
ment, and delivera the chattel to a third peraon who repairs it
the latter has no lien for the repairs. McDonald v. Stirgkev
(1879) 3 R. & C. 520.

^'

An involuntary surrender of poaaeaaion doea not defeat the
hen, (Wihon v. Kymer, 1 M. & S. 157; Lane v. Old Colony R.

P
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S.CO., 14 Gray. (Ma«.) 148; Lynch v. Tibbit,, (1867) 24 BarbNY. 51), and on the other hand regBining ponenion without
the consent of the owner, after voluntarily parting with the

i^^fTa/w ri "''^^" '^' "*"• ^"'•"^J' ^- Hitchcock,
(1816) 1 Stark. 408; H(nvea v. Boll, (1827) 7 B. & C 481

Some of the earlier English eases and a few cases decided
in the United States are sometimes cited by legal writers to sua-
tain the proposition that possession in order to confer the right
to a hen must be exclusive and unconditional. Such a proposi-
tion does not seem to be clearly sustained by the governing de-
cisions on this question.

It is difficult to state what constitutes sufficient possession
to sec-ure the right to lien, but while exclusive possession is not
strictly essential there must be such actual control and posses-
•Hon in the lien claimant as would be reasonable under the
special circumstances of the case. This question of what con-
stitutes sufficient possession to give the right of lien can best be
answered by a comparison of two cases,-Jft»f, v. Indian Or-
chard Co., (1853) 11 Cush. (Mas,.) 231. and Roberts v. the Bank
of Toronto, (1894) 25 O.R. 194; 21 A.R. 629. In the former
case IS was decided that a manufacturer of bricks burnt
on the land of another, but of which the manufacturer has no
lease and no other interest than the right to enter and make
the bricks, has no such possession of the bricks as to give him a
lien thereon for his labor. In that case the court {per Bigelow
J.) said: "Upon the undisputed facts in this case it appears
to us that the plaintiflf fails to show any such possession of the
property ,n question as will support the lien which he seta upm order to maintain this action. In the fimt place he shows no
right or interest in himself either as owner, lessee, or tenant
of the possession of the yard in which the bricks were made and
burned.

Upon these facts it is manifest that the plaintiff never had
any exclusive and unconditional possession of the property. It
was, at most, only a mixed possession with Steams or rather a
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1M«D« to th^plAintiff to enter upon «.d «- th. y.^ «/ 8t.«.for the p«rpo« of making .nd burning th. brick. It i. en^

pZi !n nJ tl
" « "<* a c-e hu to . crUin extent

M« expended but ,t n . quiJified ^d mixed po««ion whichcan form no vaUd baaia for a lien "

o„t'L^T"'fy in thi. c., th. claimant failed to makeout h.. own actual po«e..ion. and. moreover, that a. an em,

sZT «r;«ir "° "•= "P°° P^P*'*^ «' »>« employer.«a<# V. Oott, (1867) 32 N.J.L. 285
In the ca« of «o6er<, v. Bank of Toronto, ,upra, the plain-

vl tir*'
''•** *° m«.ufacture brick, for another in a brick-

y.rt belonging to the latter, of which however the plaintiff
held p.«»«i,on for the purpo« of hi. contract, and remains!

J^ th*!l'°rT'° °' '^' ^"'^ '* *•»• *^« »' «»«' «i««by toe .heriff under an execution againrt the owner of the brick-
yard who immediately after «ich «izure made an a«ignment
for the benefit of creditor.. It wa. held that the plaintiff wa.
enUtled to a lien upon the brick, in priority to the execution
and awignment for the benefit of creditor., and aim in priority
tothe claim of the chattel mortgagee, though hi. mortgage cov-
eredbnck in courM of manufacture during it. continuance

On appeal it wa. contended that exclumve ponewion murt
be diown. The judgjient however wa. confirmed and Hag-
gerty. C.J.O. in the course of his judgment said:—"The pouc
..on nece««ry to entitle him to hi. common law lien mu«t be
such a reaiwnable, clear and actual poBe«ion a. the nature of
the case will admit."

An e.xamination of two other case, will throw further light

"?oi,^ ^,r"""
°^ '"fficiency of posaefflion. In Shaw v. Kaler,

^871) lOfi Mas.s. 448 it was held that a mechanic constructing
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Mtidet of furniture, under a contract by which hia empiciyer
fumiahed the materiala and bench room, could maintoin an
action for the oonveraion of the artielea agaioat one who took
them from hia poaaeaaion claiming under an alleged mortgage
from the employer, of the exiatence of which there waa no evi-
dence. In thia oaae the crucial fact waa eatabliahed that the
•rticlea were retained in the actual poaaeaaion of the meehanio
in the employer'a workahop. In McLacMan v. Kennedy, (1889)
21 N.S.B. 271, defendant wrote to plaintiff propoaing an ar-
rangement for quarrying and burning lime on plaintiff'a land
Receiving no reply, he entered and burnt lime. The plaintiff
•fterwarda ratified defendant 'a action and agreed to buy all
the June he burned and to «upply the barrela. Plaintiff having
refuaed to accept a lot of lime on the ground that it waa not
delivered within the time agreed .>n, the defendant ahipped it
to another party and plaintiff then brought action for the con-
vemon of hia property. Held that the action could not be main-
tained, the defendant 'a lien on the lime being undiacharged.

In a recent eaae in Ontario, (Hackett v. CoghM (1903)
Canadian Annual Digeat, 208) Boyd C. uid: "Later caaea
how explicitly that one neceaaary ingredit.. t of lien is that the
peraon claiming it ahould have full poaaeaaion, meaning thereby
that the claunant muat have exduaive and continuoua poaaea-
ion, and if the thinga are moved from the place of repair it
muat be to a place where abaolute and entire dominion over them
can be retained, a thing which can rarely be done." In aup-
port of thia propoaition aome English cases are cited by thia
eminent judge and the case of Some, v. BritiBh Empire Ship,mg Co., (I860) 8 H.L.C. 338, is distinguished. The
facts m Hackett v.. Cogkill are not stated in the only report of
the case which has been published. The facts as stated
by the judge were as follows: "The plaintiff's claimM m respect of repairs done upon their vessels when
ttey were hauled out upon his ways in the harbor at
Wiarton. After the work was done the veaaehi were respec-
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1^17^ '; T'^'
""* ^^•^ «"» »« »»« «»«* Wong.

Zn A uZ •'"' •'**""^' *° *•»• "•'^ dock .«ot.d by the

e«^^ .on of . „ew dock by the town .bout two ye.r. .^>

ulnM' i::?
''•' f '"' ^'''' '»''"«'' ""^ '-"^ •-i "2;

••yi that he had tied up th«. veMel. .t thi. dock and claimed tobe m po««on of then.. The evidence riiow. that the plai^"
tjff had permiMion to u»e Kastener's (i^wk from the owner, and
the old doPk from the town authoritiea by verbal Hcen»e for
the purpoae of hia buaineai in repairing veaaela. The legal
POMeMion of the water lota on which the mooring exiated at
the tone of the diapute aa to poaaeaaion which ia now being liti-
gated waa veated in the Crown. The town authoritiea aa^rt-
that the Crown would not d<ial with theae water lota in any
manner at variance with the recommendation of the town and
in that attitude they granted permiaaion aome yean ago to the
plaintiflf to uae the locality aa he haa done. It ia further in
•v|dence that the owner, had a per«,n in poaaeaaion of the
dredge fop the purpowj of looking after it and keeping the
machinery in proper order and he waa on the boat at the time
It waa chamed up by the plamtiflf." Ui>on thia .tote of fact.
It waa impossible to support the claim of the plaintiff to a lien
and the decision against the plaintiff cannot be questioned The
general statement of law however in the caae, a. reported, Jut
a claimant must have excluaive possession seems at variance with
some English judgments and at least one Canadian decision.

In one Engliah caae (Crowfoot v. London Dock Co., (1834)
2 Cr. & M. 630), which is not cited in this Ontario caae but, liie
It. was in connection with the repair of a ship, Parke, B. said:
(at p. 655). "It is impoaaible to lay down any precise rule as
to the sort of possession which is necessary in order to give
validity to the lien. Each caae must depend a good deal upon
ita own circumstances, and here the company had possession
«o far as the nature of the transaction vronld admit. Any more
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exeltulve poaeHion on their put would have defeated the whole
object of the advance* which it was the purpoae of the lien to
•ecure. It would be going too far to uy that the law rendered
•uch exduaive poawMion neoe«ary; and the eaae which baa
been cited (Manton v. Mooire. 7 T.R. 67), though not exactly
on the lame aubject, ia nevertheleaa fairly relied upon aa ahow-
ing that the law does not require it. Though Streather haa
been permitted to uae the engines and materiala for a particular
purpose they remained on the defendant's premises and under
their control." flackrti v. Coghill alio omits any reference
to the eaae of Roherig, v. Bank of Toronto, $upra, where the
Ontario Court on appenl did not uphold the contention that
possession must be exclusive.

If possession is parted with the lien is gone in respect to
third persons, although it waa stipulated between the parties
that the lien should continue notwithstanding the removal of
the property. McFarland v, Wkeeltr, 26 Wend. N.Y. 467;
OaktM V. ilfoore, (1844) 24 Me. 214, 41 Am. Dec. 379.

(d) The work mutt be work of tkiU. The principle of a
common law lien is not applied to every kind of labor done on
a chattel but extends only to skilled workmen exercising a trade
or art. It would not apply to an ordinary laborer for doing
such work as cutting wood, (McMillan v. Byers, (1886) 3 Man.
361), nor to an employ^ of a farmer in respect to a crop
which the employe has harvested. McDearmid v. Foster, 12 Pac.
Rep. 813. In ordinarj- cases the workman may accomplish the
work through the medium of inferior agents and workmen but
if the work is a work of art and genius and the contract ia

founded upon the personal talent of the artist, he impliedly
undertakes to perform the work himself and may not entrust
it to one less skilful. Addison on Contracts, 10 ed., p. 820;
Robson. V. Drummond, (1831) 2 B. & Aid. 308; British Wagon
Co. V. Lea, 11880) 5 Q.B.D. 149; 49 L.J.Q.B. 321.

To maintain a lien a mechanic must bring himself within all

the foregoing equally essential conditions.
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Waitbi and Lossw Ues.

or tt
''*«**«-' "«••« the contrwt between the p.rtie.or the e.«™„^«. «^ i„co™«tent with the notion thJTon"WM .ntended. R.tckie v. Crunrfy. 0891) 7 M«.. 532. cJndurtmcon,»tent ^th the exigence or eontina«ee oH U« ^U

the o^^J J"k-^ :"*" "^ "^ "* '"• *«-«'» •^e^

l« waived by « .,r«ement relating to the mode or time of pay.ment ,ncon«.tent with the right of lien (Cruwshay vW
p. 12;BoU^ r. Bowman CycU C, (1904) gg N.Y8 mT i

fT. di/^ T^ ^"""^ *^^ °^' •^'••'"'"^ *« •»«« them

that they belong to a third penK,n (^^rfreu,, v. Wade, (Sin.)
6 Aa Rep. 48; rtipulating to receive other work i^ f„t,^iS^^kney v. AUen, (1858) 10 Gray (Ma...) 352); IkinTlbindmg agreement to rertore po««on (The wL Lau^.*ng Co. v. HaUo, (1887) 105 N.Y. 234); .gr«.i^to^
payment after deliver, (Lee v. Gould, 47 pTT^)/ZT
»« the chatty coalUUur v. CoA^.'i Brown (^/i^•etUng up a elami which ha. no relation to the lien wVeL

203) ; ... V. iJITi^^hI: ,r- ^^^^^on credU (_Bu,« , MitckeU, (1815) 4 CmHe) ^il^^t
re'^'Tr^T/"™"'"''^"""'^ ^••^ year and to^:.^!
441. 31 Am. Dee. 198)

; taking particular «cnrity for the debt(Heunson v. Outkrie, (1836) 2 Bing. N.C. 759; Hnnocky Ha^.
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riton, (1838) 8 M. ft W. 539; Davie, v. Bowsher, (1794) 5 D
ft E. 488; Cowell v. Simpson, (1809) 16 Ve.. 275). See Steven-
son y. Blakelock, (1813) 1 M. & S. 535. This last propo-ition
however, depend, entirely upon the special circumataneea of
each case, aa the taking of other security does not necessarily
import an abandenment of the lien. It is a question of inten-
tion to be ascertained from the relation of the partial and the
q)ecul circumstances. Re Taylor, (1891) 1 Ch. 590, 597- Re
Bowe>. (1886) 33 Ch. D. 586. Lord Westbury in one case
(in re Letth'e Estate, Chambers v. Davidson, (1866) LR 1 P
C. 296, 305), said: "But lien is not the result of an express
contract; ,t is given by implication of law. If therefore a mer-
cantile relation which might involve a lien is created by a
written contract, and security given for the remilt of the deal-
ing, in that relation, the express stipulation and agreement ofthe parties for security excludes lien and limits their rights bythe extent of the exp««i contract they have made. Expressum
factt ceuare taatum. If a consignee takes an express security.

Uw Cr^^lii'"" ^'''^ '^•*°' «' »•»«*'•••' MercantiJl

to^ J!? t.V,^' ''"'""'"" ''^''^'' these'words are nottoo w,de.) SeeWylde v. Radford, (1864) 33 LJ. Ch. 51; Davis

Co (1901) 178 Mass. 163; Ritclue v. Qrundy, (1891) 7 Man.M2. In Anffu, v. Mcl^klan, (1883) L.B. 23 Ch. D. at p. 335

d«troys the hen but there must be something in the facts of

with the existence of the lien and which is d^tructive of it
"

^in^^tH- *""* "' '"' ""'*•' "^ P"'^'""'''^^ ^'ted on thisrm '°,
""" °°* * '""""^''*' "*° b»t the decisions upon

t«i«I!?^"'''"I.°'
''™ """°°* ^ supported where the particular •

transaction shows that there was no intention that there sh^
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be a lien, but iome other ecurity u looked to and relied on.
United States v. Barney, (U.S.) 24 Fed. Caaes 1014.

An examination of all the English eaaea leads to the concla-
aion that thia qneation of waiver of the lien ia a qaection of fact,
the cardinal point being whether the new security waa intended
to be cumulative or substitutionary, and to determine that point
all the circumstances of the case must be weighed.

The United States law on this question was thus formerly
stated:—"The eflfect of tfi mg security upon a lien is a matter
upon which the courts have not agreed, the better opinion being
that such an act is presumptive of a waive.- of the lien but may
be shown to have been given with other intention. 13 Am. *
Eng. Ency. of Law, p. 622 (1st ed.). But a later and more ac-
curate statement of the law i» to be found in the second edition
of that work where the general rule is stated to be that the mere
taking of other security for a debt s «cured by a lien does not con-
stitute a waiver of the lien, and that to constitute a waiver an
mtention to waive the lien must appear from the circumstancea
of the case, or from the nature of the security taken. See voL
19, p. 29, 2nd ed.

A person may lose his lien by misconduct. In sueh case
the owner's right to possession revives. Scott v. Newington,
(1833) M. & Rob. 252, See Jonea v. CUffe, (1833) 1 C. ft M.
540. A lien may also be lost where the lien claimant uses the
article as his own. BnintnaU v. Smith, (1896) 166 Maas. 253.
When the debt in respect to which the lien is claimed is satisfied
the lien is lost. If for instance, a person releases the debt by
executing a composition deed the lien is lost. Cowper v Qretn
(1841) 7 M. & W. 633.

Attachment, Execution ob Assignment.

There is some conflict in the decisions and opinions upon
the question whether an attachment or levy on execution upon
the property upon which the lien is claimed, in a suit brought
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by the lien claimant upon the lien claim is a waiver of the
lien. One American authority, Lummus (sec. 24), inclines to
the view that such an act is not a waiver of the lien, and he
cites a case (Lambert v. Nicklass, (1898) 45 W. Va. 527) which
decides that levying an attachment upon the property held un-
der the lien does not waive the lien. There are conflicting de-
cisions in Massachusetts on this question. Townsend v. Newell
(1833) 14 Pick. 332; cf. Leg. v. Willard, (1835) 17 Pick. (Mass.)'
140. On the other hand, it has been decided in England that a
person having a lien upon chattels loses it by having them levied
on under an execution upon the lien debt. Jacobs v. Latour
(1828) 5 Bing. 130. Boisot, sec. 780, cites a Canadian case {Lake
V. Biggar, (1862) 11 U.C.C.P. 170) as an authority deciding
"that an artisan's having a lien on a chattel would not prevent
hia seiang it under an execution for a debt which constituted
the lien nor would his asserting such a right be inconsistent
with his lien or a waiver of it," but a doae examination of this

case shows that the judgment of the County Court Judge on
that point is not directly confirmed by the Appeal Court which
merely decides that there was no evidence of tender or of waiver
of tender. Inasmuch as poweasion is eaaential to maintenance
of a lien it is difficult to understand how a lien claimant can be
considered as retaining possession when the chattel is in cwto-
dia legis. The decision in Jacobs v. Latour, supra, was based
on that principle, that the lien claimant had parted with t'

«

possession of the chattel. The weight of authority favors the
view that when a lien claimant issues an execution and the
sheriflf levies upon the chattel the lien is lost. It might be said
that the lien claimant still has possession through his agent,
the sheriff, but if so, he has so altered the nature of his posses-
sion as to destroy his lien. Possession must vest in the sheriff
to enable him to sell the chattel, and when the lien chaimant
authorises the levy he is deemed to have abandoned the posses-
sion by virtue of his lien. See also Crovtfoot v. London Dock
Co., (1834) 2 Cr. & M. 637; McMillan v. Byers, (1886) 3 Man.

: % I * ;
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861; and Re Coumbe, Cockbum and CompbM, (1877) 24 Gr
619, .rhew a lienor waa held to have waived hJa lien on lumberby procuring the Jumber to be taken in execution at his own

The intereat of a lien holder ia not attachable as penonal
property, <.:* it is neither property nor a debt, Yungimmn v
Brie^nn, (1892) 67 L.T. 642; Kittredge v. Sumner, (1820)

Mollf
^^"*-^ ^'' ^*'""'' '"'^ ^'^'" ^- -P***"* Derrick Co.,

(I860) IJ. & H. 93; and for the aame reason it cannot be
assigned or transferred, (Daubigny v. Duval, (1794) 5 T E 604
606) except in the case of a dissolution of a partnership wheni
the firm was entitled to a lien. In such case one partner may
assign his interest in the lien to the other who may enforce the
*ame m the name of the firm. Busfield v. Wheeler, (1867) 14^en (Mass.) 139; HoUy y. Huggefard, (1829) 8 Pick
(Mass.) 73. Aa to a sheriflf's right to seize property covered
by a hen, under an execution against the party claiming the
hen, see Young v. Lambert, (1870) L.B. 3 P.C. 142; 39 L J
P.C. 21.

On the same principle as that which applies to a levy un-
der execution, a replevin destroyi. the lien acquired. Braddul
V. Ball, (1785) 1 Br. C.C. 427.

^^

Tendeb

The lien is discharged by an unconditional tender of the
amount due. The Eider v. NorddenUcher Lloyd, (1893) 62
L.J.P. 65; 69 L.T. 622; Willis v. Sweet, (1888) 20 NSR 449
In the latter case the o^-uer, after tender of the amount nlue
and Its refusal by the mechanic, broke open the mechanic's
shop to recover the chattel and the court held that he thereby
committed trespass.

In an Ontario case where the mechanic agreed to accept part
payment m cash and a cognovit for the balance it was held
that his hen wa. lost on payment of the cash agreed upon and
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teDder of the cognovit. Dempsey v. Canon, (1862) 11 U.C.C.P
462.

InMcBrid, v. Bailey, (1857) 6 U.C.CP. 523. previous case,
on the subject of waiver of tender are fully reviewed.

The fact that a pemn waa claiming to hold the goods for
a certain tenable claim and for an untenable claim doe. not dis-peim with the necessity of tender of the amount of the tenable
dam.. L^ V. Morgan, 23 U.C.C.P. 517; The Queen v. Hot-

(1881) 21 N.B.B. 124. A tenable claim of lien cannot be setup m an action of trover where it was not made when the goods
were demanded. Uado y. Morgan, supra.

Where work was done under a contract for cash payment, an
offer to endorse the amount of the bUl on an acceptance of the

rtr M»,°,?
'""'' * *'*"**' " ^*" ^"^^ the lien. Clarke

V. FeU, (1833) 2 L.J.K.B. (N.S.) 84.

Estoppel.

The lien may be lost by estoppel where its assertion would

(1831) 1 B. & Ad. 712. Assertion of payment wiU operate a.

^«T, ^J^^ **•"* '^° ^^*' '^^ 0° it- Pooley v. Budd,
(1851 7 E.L & Eq. 229; WoodUy v. Cot;e«<ry. (1863) 32 L.J.
JiX. 185 pt. 1.

ny act or neglect of the lien claimant which induces a per-
son

1^
rely upon the non-existence of the lien, may defeat thehen by estoppel. Fowler v. Por,o«,, (1887) 143 Mass. 401-

Htnekley v. Oreany, (1875) 118 Mass. 595

^•n?
^„*'«"- 5"' ™'«"^ to in concluding paragraph oJ

Cbapter II., ante, at p. 15.

Instances Where Lien is not Waived or Loot.

Even where the lien claimant demands a lanrer sum thun i.due for the lien, a tender of the sum actuallyX ?s™ec^^
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to discharge the lien. Kendal v. Fihgerald, (1862) 21 UCQ
B. o8o. Haggerty, J., in that caae uid : "Mr. Eccle.' argument
for the plamtiflf i. that by inaiating on holding the gooda, not
only for the Hum properly due, but for charges not legally de-
mandabk., the lien ia waived and forfeited, without the neces-
sity «.f any tender. I have hitherto understood the law to be
that where the holder of goods having a clear lien, sets up not
only that hen, but also another claim against the plaintiff of
an untenable character, the true owner should tender the proper
amount due or an amount reasonably sufficient therefor, unless
the defendant either e.xpressly or by fair implication, gives the
owner to understand that he dispenses with a tender or offer
of any sum leas than that which he advances as his claim." See
also Green v, Shewell, (1838) 4 M. & W. 277.

In Allen v. Smith, (1862) 12 C.B.N.S. 645, on this point,
^\llles, J., said: "If the defendant had been shown the lesser
amount he might have been willing to have accepted it." See
Nevins v. Schofield, (1881) 21 N.B.B. 124.

In White V. Gainer, (1824) 2 Bing. 23, 9 Moore 41, Best, C.
J., said: "I agree in the law as laid down in Boardman v. Sill,
but not in the application of it now proposed. In that case it
was held that if a party, when goods are demanded of him,
rests his refu&U upon grounds other than that of lien, he can-
not afterwards resort to his lien as a justification for retaining
them. Therefore, if, even in this case, the defendant when
applied to to deliver the kixmJs had said, 'I bought them, they
are my property,' I should have holden there was a waiver of
his lien, but he said no such thing, but only, 'If I deliver them
up I may as well give up every transaction of my life.'

"
If the lien claimant is prevented by the owner from complet-

ing his work, the lien rontinues. Lilley v. Bamsley, 1 C. & K.
:}44. It also continues if the reason why the lienor ceased to
work upon the chattel was that the owner failed to furnish ma-
ferinls therefor according to his agreement. Busfield v
Wheeler, (1867) 14 Allen (Mass.) 139.
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A set-Off cannot be conaidered aa deatroying a lien nnleai it
be 10 agreed upon between the parties. Pinnock v. BarrUon
(1838) 3 M. & W. 532; Clarke v. Fell, (1833) 4 B & Ad 404-'
Weguelin v. Cellier, (1857) L.B. 6 H.L. 286. See Boxburghe
V. Cox, (1881) 17 Ch. D. 520.

An unliquidated claim wUl not destroy a lien. McFatridae
V. HoUtead, (1889) 21 N.S.B. 325.

Delivery by the lien claimant to a third person, as depositary
or bailee for safe custody, generally does not affect the lien
{McLachlan v. Kennedy, (1889) 21 N.S.R. 271), particularly
If such third person re-transfers the property to the lien claim-
ant^^fore the lien U sought to be enforced. MUbum v. Milbum,

If a chattel is fraudulently or unlawfully taken out of pos-
session of the lien claimant by the owner and the lien claimant
without force retakes the chattel the lien revives. Wallace v
Woodgate, (1824) By. & M. 193. In this case the lien was that
of a livery stable keeper but the same principle would apply

* u "IT^"^'
^^°- ^ ^^ ^'^" " ^*^ki'>y' (1836) 7 C.

7,Lf '
*^** ""• ^'^'"'"' (^^13) 1 M. & S. 157; Re Carter

(1885) 55 L.J. Ch. 230; Bigelow v. Beaton, 6 Hill (N Y ) 43A hen is always forfeited by deliveiy but a delivery procured
by fraud IS not within the rule. Walcott v. Keith, 22 ^ R 196A hen is not destroyed though the demand in respect of
which It arises is barred by the Statute of Limitations. It is
the remedy, not the debt itself, that is discharged by that sta-

(1831) 2 B. & Ad. 413; Be Brootnhead, (1847) 16 L.J.Q.B 355-
Curwen v. Milbum, (1889) 42 Ch. D. 424.

The taking of a negotiable instrument by way of security
will not apparently discharge the lien if the instrument is dis-
honored before a cUim is made to enforce the lien. Stevenson
V. Blakelock, (1813) 1 M. & S. 535.
A lien which has accrued to a partnership for work doneand money expended upon machineiy is not lost by the dissolu-
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tion of the firm and the uugnment by one partner of hia in.
tereat therein to the other, bat in aaeh caae the partner to whom
the claim of lien haa been aaaigned may enforce the aame in
the name of the firm. Busfield v. Wkeehr, (1867) 14 Allen
(Maai.) 139.

A lien ia not affected by the fact that the owner of the gooda
becomea bankrupt. Robson v. Kemp, (1803) 4 Eap. 233.
A mere promiae by the lien claimant, without oonaideration,

to restore the chattel, ia not a waiver of hia lien. Clarke v.
CoiteUo, 29 N.Y.S. 937, (1894) 79 Hun. 588. An agreement
to waive an eziating lien ia invalid, unle« made with a valuable
conaideration. HoUini v. Hubbard, (1901) 165 N.Y. 534.

i

Rights >or Ownib.

The owner of chattels upon which a lien ia claimed miy in-
apect or ahow them aa long aa he does not interfere with the poa.
session of the lien-holder. Hunter v. Leake, (1829) 7 L.J.K.B.
(O.S.) 221; Hugkee v. Lenny, (1839) 5 M. & W. 187; Lord
Brougkam v. Cauvin, (1868) 37 LJ. Ch. N.S. 691.

Where a contract provides for stipulated work at a lump
«um and such work ia not done but its equivalent or better woric
is effected, no claim for auch aubstituted work can be auatained.
Forman v. Tke "LiddeeddU," 69 L.J.P.C. 44; (1900) A.C. 190;
82 L.T. 331. The fact that the owner of the chattel thua re-
paired haa sold it at a price enhanced by auch unauthoriaed
labor does not amount to acquiescence on his part or accept-
ance of liability for the work done. {lb.).

A lienor or bailee must take ordinary care of goods held
under a lien. Clarke v. Eamekaw, (1818) Gow 30; Angue v.

McLachlan. 23 Ch.D. 330; Ultzen v. NicoUs, (1894) 1 Q.B. 92;
SearU v. Laverick, (1874) L.R. 9 Q.B. 122; Hakttrap v. Greg-
ory, (1895) 1 Q.B. 561; Turner v. StaUibras, (1898) 1 Q.B. 56.
A lien claimant cannot add to the amount for which the lien

exists, a charge for keeping the chattel until the debt is paid.

I ;r
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Where .uch « charge i. made and the owner of the chattel pay."under proteat he may maintain an action for money had and
«ce.ved. Some. v. Directors B.E.S. Co., (1860) 8 H.L. Caa. 338Bruce v Eveson, (1883) 1 Cababe & EUi. 18 j Pease v John^

i'oTmIL r
' ''''^- '"'• ^ '''"''' ' *«'*-/-/(i«7oT

The good, of the Sovereign cannot be detained under a claimOf iien. Queen v. Fraser, (1877) 2 R. & C 431A mechanic ha. no right to detain cloth for« debt due for

"Z ^^"^ ''• ^''<«'-*'"««' (1805) 6 Eaat 523.

which ha. been fraudulently prevented by hi. o>i-n acU. Carey
V. Brown, (1875) 92 U.S. 171.

"

RiOHTS OF Third Persons.

Whore the party entitled to a lien wrongfully part, with

enVe^f. wJ T^'
""^ •""'" ^^ ^^-^ *'« ho'.dJr with u^tendenng what u due on the lien, for a party i. only obligedo make a tender where it i. neceB«»,y to givThim th r^^^the po«e««on of the goods. Roscoe's N.P. Evidence (17th L^

rl; nZ:-
'''"'''''*'^' ^1«33> 1 M. & Rob. 252; JoneTv

CUff, (1833) 1 Cr. & M. 540.

renlTntT
'''''* "^**™ ''""'*'"° "' ^«^ ^^^ '™ud or mi.-

2TTZ """""^ "'"^ " "^° "P«» them. Madden v

T.R. 485; Stmholf v. Alford, (1838) 3 M. & W. 248 Walsh vProlan, (1853) 8 Ex. Rep. 843.
'

It ha« been held that a vendor', lien secured by a duly recorded chnttel mortgage takes precedence of a mechanU^Mi7„for repa-rs subsequently done at the purchaser's C^^ But« a general rule, where the mortgagee of chatt^ Ives the'property ,n possession of the mortgagor and the property is of4—mOH. LttN.
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a eharaeter that fuggMto uae, and that rapain wiU be needed,
and the mortgagor take* it to an artiMui to be repaired, the
common law lien will attach in favor of the artiun aa againat
the mortgagee. Boiaot, aec. 771. See Hammond v. Doni$lton,
(1879) 126 Ma«. 294; WOliam, v. AlUop, (1861) 10 C.B.
(N.8.) 417; Scott V. D« La Hunt, 6 Lana. (N.Y.) 372; Drum,
mond Carriage Co. v. MiU$, (1898) 40 L.R.A. 761.

Accidental DsBTRucnoir of CuArriL.

If the agreement for the work ia entire and indiriaible, that
i^ if the contract between the partiea ia one for the delivery of
a completed article, and the chattel ia accidentally deatroyed,
without negligence on the part of either party, before the com'
pletion of the contract, the deatruetion of the aubject matter
diachargea the liability and ezcuaea further performance of the
agreement. In such case the employer of the labor cannot aue
the contractor for the return of any auma already paid to him
on account, in an action for money had and received, and cor-
relatively the contractor haa no legal claim to compenaation for
that portion of the work actually executed by him at the time
of the deatruetion of the chattel. Paine on Bailmenta, 163;
Appleby V. Myere, (1867) 2 L.R. C.P. 651; Ashford v. Booth
(1835) 7 C. & P. 108.
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REVISED STATUTES OP ONTARIO (1897).

CHAPTER 1S3.

AN Act «.p«rting Li«. of Medmnic, W.ge.B.«er.
•od Othtn.

Short Title, . 1.

Interpretation, a. 2

^"ri",*?*.]^''^"* «•«'>*• Under
Act Void, . 3.

Who Entitled to Lien, s. 4.
Huiband to be Deemed Wife'g
Agent, a. 5.

ContrMta not to Deprive a Third
Party of Lien, a. 6.

Property on Which Lien At-
taches, a. 7.

Inanrance Money, a. 8.

I^it of Owner -a Liability, aa
9, 10.

Percentage to be Retained by
Owner, a. 11.

Owner May Pay Lienholdem, a.

Over What. Lien. ShaU Have
P'^ority, a. 13.

J;j*n tor Wagea, a. 14.
Ptym«,t to Defeat Lien Void,

''^*^."°* *° ^ R«»«ved to
Prejudice of Lien, «. le.

R<«»tration of Claim, aa. 17-22
When Lien Shall Ccaae, aa. 23-"

Death of Lienholder, a. 26
Diacharge of Lien, a. 27.
Taking Security not to Pre

judice, a. 28.

Lienholdera EntiUed to Inform-
ation from Ownera, aa. 29, 30.

3l!S""
^*'" ^ ^"*'°"' "•

New-Trianjnd Appeal., a. 39.

"%Z:X: °' ^^-^' ^-

Peraonal Judgment, aa. 47, 48Forma Anthorized, a. 49 '

ActnottoApplytoLiemiAri^

i^lo.
""' ''^^ ^P'"' ^^'

^^^li..^"*'"*^ *» I^«n on
Chattels May Sell Same. .

How Par Act Applie. to Rail-
ways, a. 52.

acts as follows.— ^ *''* ^™^""'^ "^ Ontario, en-

1. Short Title TJii a
and Wage.Earnen'^ZZ7l9%"^%X 7'" ''^'^'^'
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i. .S k^ .°"o!
<••**''»?»«>» Of th« mMhaniet' lien leffulation

to iketehed in Chapter I. of this work. While the lien apon realtypven to • mech.nic differ* in wvenU importMt renieets from
the lien to which he is entitled for hi> Ubor and ikill boHtowed
upon perwnalty. there ia .t leart one point of rew'.' » - ho-
tween the two lien.-they are both founcied upon thr tl . .-, that
the mechanic having imparted additional value to he , ui d..w
or the chattel ahould be compenmted therefor by i, n r i- tn

'

lien upon the utructiire or the chattel.
It net'Hied a natural extenaion of the common ^iw r • npou p.-

onnlty to declare by .tatute that the mechariio w o- l I f,;*. , r-
joy a |,en u|X)n any building for which he ha.i ,urni«h, -i | ,1 mand inaamiich aa the buildingr could not be ei, .,r,.,| „ thoi.r the
land «t covered thia lien accordingly attached to .h.- la-d tw , -a
aa to the building.

The nature and acope of the aUtutea on thia i,u».j,r> nr«
treated m a general way in Chapter II. and reference t., tne
pnnciplea of conatruction of aueh Acta will be found in Chapter

S. latarpntetiOB—Where the following worda occur in thia
Act or in the achedulea hereto they ahall be eonatrued in the man-
ner hereinafter mentioned unleaa a contradictory intention ap-
peara :

—

1. "Coatraotor."-" Contractor" ghall mean a peraon con-
tracting with or employed directly by the owner or hia agent for
the doing of work or placing or fumiahing materiala for any of
the purpoaea mentioned in thia Act

;

2. "Sub-contpaetor."—"Sub-contractor ahall mean a peraon
not contracting with or employed directly by the owner or hu
agent for the purpoaea aforeaaid, but contracting with or em-
ployed by a contiactor. or under him by another aub-contrac-
tor;

3. "Owner."—"Owner" shall extend to and include any per-
son, firm, aasociation, body corporate or politic, including a muni-
cipal corporation and railway company having any eatate or in-
tereat in the landa upon or in respect of which the work or aer-
vice ia done, or materiala are placed or fumiahed, at whose re-
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qnm and upon who* cmlit or on whot beluUf or with who-pnyity or oon«,t or /or who- dirwt benefit My .urh .nlJ-mce I. perfor»«, or n..teri.U .re pl««S o7fu" i^7 "
•II perwn. cLiming under him or them who- ri.hl. / .
.ffr the worh or -rvice in re.pect o^ IS th' UeJ^Xl^M commenced or the material, furniaherf h.v! iZ ***

be fumiahed

;

l«™iahed have been commenced to

12. som. i'»-^l':^t,"'>?tS'l}},r^:" P-

A r.,l„y company ,. .^ ,^,^ ^ ^^^ h . p^M.
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i

Where biulchng. .re erected on Uuids leawd to • married wo-mj-on . verW underUking by her to ^cure the 5011^^1^

S'pSLn".!'^^;;;.'"'"
''" "" le«eho,dp«m«.„d''the

Such Uen hat priority over a aubwquent decree in a roit br

the'?ert2rT'"^ 'i" r"'"^ """"^' «f^ with Ja^it tf

it. /^iJ'^'L''''
™' ^:'"*" ""-^ have accrued prior to tte lie^The creditor haa a nirht to aell under hia decree nibieet to th.

lien Chute v. Oratten, (1894) 32 N.B.B M? ^ *^ *••*

|pa.y!l!!ll!^^.~°^"^
"'*** ''*•• • "•'""• °'' "ther perwn under

irnin) 5ru"J^ciT(i^!
"'•'" '• ^ •'- ^^^ ^- ^-

i«.7»h*^? °/ *™^ '" *'^" *••* '*8^ »•"« » verted to sub.

m^t them,f depend, upon hi. power to contVLet for impro^menu and repair, at the expenae of the eatate. See ea*» cit^underjec. 7 at p. 96. A. to the En^liah rule offuSuv of a

Ch. 342, and /a rr Raybould, (1900) 1 Ch. 199.
^ '

»

(d). "Or urvkcr-Thm: word, would probably be con-

ii^^^:;*K rT««.«''dered by engineer. «,d archiVectan reapeet to the buildinir. m addition to wperintendence. See inthi. connection remariu under ««tion 4,A at p. 59 and^

THB lUMm or oonm.
(e). ''WUk wko$e pritnltf or ci»uent."—To create a lien

.Rainat the inter«t of an "owner" there miiat be ^ethinj

t

owner or peraon who* ertate i. ....^t to be charged. Where
.kTT "-'•> '•"' knowledire that the work iXing don^

"^ .1* *^ r**""" '" ^*"' '"niidied. and .ilentlyiZu toand benefit, by the fumi.hinK of .ueh work or mat^riX! lien

rt'ilTlf . /K?**
•"^' »»•'"• ^'•"•dwn ea«, cite.! under•etion 4, po«/. note (b), at p. 60.
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w '/i?'"??*iLV°*'/i?J''®
P*'*'*'' *' P«wnting, See OUiwell v.

Wa<*,w, 15 D»ly (N.Y.) 308. It muM be ihown that the partywho^ coiuMt » alleged had the legal capacity to conferthe
nght to perform the work and fumiah the materiala. Donaky v
Clapp, (1853) 12 Cuah. 440.

^o^mw» v.

/isJJjTo m"* ?S *iJ*°
unoonditionaUy. Conant v. fir«c*««.

(1873) 112 Maa. 18 ; Hervey v. Oay, (1880) 42 NJ.L 168

. i" */7!S!^v ^f'
^°'''' *** (A^«<«Vm<rf Wott Paper Compaaw

S^nfi^^ '^v'^*"
'°.°'^*'' ^^ "•''* •"> "*»«> «•*'«. but might beimplied from h» conduct and attitude in respect to improvement.

-hST?"
*°^™«t»«'' «P«n hi. premiM; but the fact, from

IShnJ.
""^ b« "niplied murt be .uch u to indicate at leart a

Tili.T'"
°" *^.* ^"^ ^' *'•' °^"'" ^o '"'^« the improvement,made or anacquie«!ence in the mean, adopted for that purpoK

^nil^K "^"u * 5" "*" '^' the improvemento to be-ongto the owner a the end of the term, and where he conrtantly

rSl» H*'"""* S
-utHNKiuent voluntary and expendve im

Si^^I .nJ"""'' ^Z """"^ ""•* "P«-« himSf plealed

t.„.„t
•"'*»•''*'" "hject. to them although he know, that thetenant expect, him to bear at leart a part of the expenw

York Z!*"'Jn^'"'/n'*'' 'T ^.^*" ^- ^''^''"-' ^^^^ "2 New
th« Lt'^*^' fl.^S""*"'

•'•• •" delivering the judgment ofthe court, nid: "There i. a marked dirtinction between the p...

rrS*^^** •

" "*"" '" *•"* *»* •""* the improvement
are being made, improvement, which in many cane, he ha. no

^Sli^Jl^K*
'"•P~7'»*»t d>all be made. It i. the latt^ tl»toonatitutai the eon».nt mentioned in the .tatute. To fail within

i^u^r^Jr • "' "'"'• "•""* -'"'«^ »" •" •«"»*tiv'' '••'^or «

^J«2^^L» K T"'"** T:"^ ^ *'"' improvement in the ex-pectation that he Will n'np the lM.n..fit of it. It wa. well uiH hv

163 N.T App. 664
:
'The term "with the c«n«.„t of the owner "2

riiiUhnn"?*"*''
'""''"' •'"' *•"* °*"'"- »"" the pow..r to'giveor withhold hi. con«.nt m r,*p.H.t to the eo„«tn,ction. alfraHonor reparation of the huildin* I„ ca^ ,hc. v,„d«r in «, UJ^lZeontraet ha. no authority to require f • vendee to b» dXr^
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what he hM noTwer to Pn»veS^ '
* IT'k''"* °°f.

^-^^ **» '^^'P

drawn between thi. ni-^. iP .
'^° "**"°"" d>«t>nction ia

caime hu rent proceeded from ita u«e
'" s^i **™' ""^ *»•

(1901) 168 N.Y App 61
^ '''^*' ^- ^''«''**'

nuehmta,' li,„ th«r-o.,MS'.hi !^ I
l»''w»™« "foreln, t—

the b.,ii,ii„. ,„ be .™,M '7orZl^to„'^'f',f*•'?!?;.'''
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#„«^ii!i*'!r*
•»' ~?«°t 0' mortgage* where materwLi were

n-n-J ;, n ^i?° **** »'"*"' quertion of "con«eDt," we alio

SJ 2 V V ? Ma« 18; 0,/woMr v. Co.icord, (1904) 89 N Y S

NY W3 Li'^P ^'J
^;Spruck v. irc««6eW.. 1893) iS

ShT' ^ ^ ^'"'- *^- ^°»«nt to the erection of abuilding covers past aa well aa future work H^ n«,f.

(1898) 170 y.a«H. 50= „e/.„o« v. Berg, (1899) 174 Maaa 4(^

own ex^ni^ll^
eonUwa a proviaion that the lea.ee riiall at hi.

lILTr ,
"*'^"'° ""P™^-™*"*- on the premii*. and the

zrSf„rth""-^"i "--^"^^nrT^K rd tt
«!^tL .

?/•'* *°'*'' *'<»'* "nd the materiaU fumi«he<l will

Z^iZtV^'Z:''' T^ •»-.«i«K.ence by the ownSJtThe
SI7. r* K- i*"* ?*r"''*

°' ""y affirmative act or declarat on on

UAOHOLD UTIBIsn.

H-A'**^ "5*** '!?*^"** ' '•"''J«'t to a lien cannot defeat the
Jen by .urrender of the term (Dob,ckueU v. HoSiZno Ul371) but a mechanic' Hen which attache, to a lewiSd .It.l.

238 in^he r.H
'

'^u''*""
" ^'"^rbilt. (1893) 145 III

TtJ?n »h , "
"*" *''•"' "^^ * '•"•'•'t'"^ "' the lea*. ,„d

^J)t '«nn«T caw a voluntary aurrender of it.

doJZm *^ '^'**' '" "'*'^ «" the fee mich merger

2::s.Tn.?!'^,pV"s^'^"
''' '^--"'«^ -^-te. y«a. .^r

Jil^l^T^'*!^'^''""^
c-/«m,a^ «„rffr A,«."_The effect of thi«

u-rgain. vernal or written, exprea. or implied.
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Which hM heretofore been n«de or entered into, or which n..r
hereafter be made or entered into, on the part of any workman,
servant, laborer, mechanic, or other perwn employed in any
kind of manual labor intended to be dealt with in thi. Act, by
which it i. agreed that thi. Act .hall not apply, or that the reme-
die. provided by it riiall not be available for the benefit of any
per«,n entering into .uch agreement, i. «nd .hall be null and
void and of no effect a. againrt any .uch workman, wrvant, la-
borer, mechanic, or other perron. 59 V, e. 38, 8. 3.

•

(2) Thi. wction riiaU not apply to any foreman, manager,
officer or other perwn wh<m wage, are more that $3 a day. 59

(a) "0/ iM effect a$ against any such worikman."—This we.

r.SJI f !?
\P^^ tho«, who do the manual labor, and

theeffect of the whole miction i. to limit it. application to that

4. Vatut o& lIen.-ITnIe« he .igns an expre« agreement to
the contrary, and in that caae .ubjcct to the provision, of action
3. any perwn who perform, any work or wrvice upon or in re-
.pect of, or place, or fumidie. any material, to be uwd in the
making, conrtructing. erecting, fitting, altering, improving or re-
pairing of any erection, building, railway, land, wharf, pier
bulkhe«l. bridge, trertlework, vault, mine. well, excavation or
fence, aidewalk, paving, founUin. fidipond, drain, wwer, aque-
duct, roadbed, way. fruit and ornamental tree., or the appurte-
nance, to any of them, for any owner, contractor or .ub^sontrac
tor. diall by virtue thereof have a lien for the price of .uch work
•ervice or material, upon the erection, building, railwav. land,'
wharf, pier, bulkhea.1. bridge, trestlework. vault, mine, well ex-
cavation. fence. «dewalk. paving, fountain, flahpond. drain, «.w-
er. aqueduct, roadbtnl. way. fruit and ornamental trees and ap-
purtenance, thereto, and the land, occupie,! thereby or enjoyed
therewith, or upon or in repeat of which the raid work or wr-
vice M performeil. or u|Hin whiih aueh material, are placed, or
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furnithed to be used, limited, however, in amount to the sum justly
due to the penon entitled to the lien and to the mim justly ow.mg (except as herein provided) by the owner. 59 V. c. 35. s. 5;

9 illL.'?*"
!»"<»»• "-The word "penwn" is defined in sec.

iL^ ' ? *'
P:

^^' ""^ •"''''"*«' « ^y corporate, or poli-
tic, a Arm, partnership or asaoeiation.

4 minor may be legally a lien .'laimant, but beinp under acommon law disability to contract cannot by a contract for theimprovement of his land subject it to a mechanics' lien for «chimprovement. McCariy v. Carter, (1868) 95 Am. dS. 572T49

m!?^^ ^^.T *•*" *" ** "P ^"^^ disability. Building

ni «,!? w *' °' '"" "^ **«'° •>« »»d« tl*^ contract areno* sufficient to support the lien a. against a subsequent pur-chawr from him. Boisot, sec. 282

Icinct^f^L?
to enforce a mechanics' lien is not an action for any

««S'i.^*'°°
^"^ "°* '"'"' •» °^°«'- to enforce a claim

SS^ 8 Si'T TP!'^^ V^'' P^J"*^'"* «' t**'"! P*"""™- Phil-
lips, 8. 39. See Kerby v. Daly, (1871) 45 N.Y. 84

nlJilfn,'^"'^'^
a«y icor* or »€rvice."-K blacksmith em-

a Sn II
«h«n>«n,ng and repairing tool, at a mine is entitled to

r.
2

' ^ " !^°^ ^""^^ "" *~'* » ^^'^ on a mine
; cooking

1. not Datn, y. Crown Point M. Co., (1901) 3 O.L.R. 69. But

o^!^ "fu "u"^*
"'*'"*^ *" "*" '"«• t«o'» '"Wished the

r«^''i^r**'"w''*" *''t'"^
"""* '^ •omething in the nature of di-

i.^.Ji; ^''i!*^" *?' "'"tractor and the person whose eatateW J^r ^ ':^"T',
'^^'"^ '^"«*'«'«* »•"«* the work is bei^

^Jie or the materials furnished is not enough, nor is silent as

ih-Illfi!'*'"
?"™*"* to stieceed must have been employe,! to do

nt;^ in^th rt *'"' "'"'*"•'*'" ''^ "•»""' ""• havin/either aninterest in the land or an interest in a contract made with the
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'

i

Which .WX7Zh7^Z n^"
.P"^'- »•»» h«ve exirtrf

(1895) 10 Man. SuTl^^l fi^/^Sl ^i' ' ^^^^^^
V. »r.7/«,»w, (1884) 8 OB. 478 9 R 4^ «

' ^^
' ^""if

"*

'ywp/^ (1852) 11 Cu«h WS «:. t V', J *«'"'«»« V- ^^
161W 462 464 See^ «-/cAeW.r v. Hutchin.an, (1894)

^^.
V. /janify, (1884) 33 Sup. Ct. N.Y. 134; 94 N.Y.

formed under a deflnT^nt "!? 7/^^ f''^"'' ""^ ''^ P**-

wrongfully prevented hv^J ;
*''*«'°'*. •» contractor »

«•». V. Lincoln, (1874) 114 Ma^76 "
'

***'''

In Wo*« V. C. P. Lumber Co., (1901) 8 R P B im i
• .•-

fon* a raechamc.' lien for wage.. Prior to thUS oliS,Jffand sixteen othen obuined a judinnent .«in-f «^ ?>"»»»

new Htatement of claim for damage t^VrongtTd^i^i^*vetndgf v. Hawf^ (1903) 2 O.W.R. 619.
aimniwal. fie-
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CoNDinoNB Pbbcedent to Rbcovbst.

«

The contractor cannot recover unlev he compiles with any
term of the contract which ia made a condition precedent to pay-
ment, Buch as the procuring of an enj^ineer'a, architect's or sur-
veyora certificate. Morgan v. Birnie, (1833) 9 Binir 672-
Sharpe y. San Paulo Ry. Co., (1873) L.R. 8 Chy. 597; Thorns
S^ipf'^rf C Co. V. McElroy, (1878) 3 App. Ca«. 1040; Lakin

«.fo"?i ^*®^^^ ^ ^^•«- ^'^' •^'"*"' ^- "«> Q^'^^n, (1877) 7
8.CR. .>70; O'Brien v. The Queen, (1880) 4 S.C.R. 529; Coats-
worth V. Ctty of Toronto, (1858) 7 C.P. 490; 8 C.P. 364 Ekins

Tii^n o'i"l^^ ^ ^^^^^ 48= Ferguson v. Ooi*. (1873) 23UC.CP 66; Reg. v. Cimon. (1893) 23 S.C.R. 62; Ardagh v.

nS«Yi«n'^"'J^®£^^ ^2 ^•^- 236: Robinson v. 0«,.« Sound,
(18»») 16 o.R. 121 ; Mangan v. Town of Windsor, (1894) 24 R
675; Small v. McCollough, (1857) 3 Allen (N.B.) 484; Cari«r

wiT^^'J^^^ *^ ^•^•"- 5^6; /^ood V. Morrisey, (1880) 20
W.B.K. 5

; Kempster v. fiani of Montreal, ( 1871 ) 32 U.C Q B 87 •

J!S I^!-^-^- ®*' *"*•*' ^- Ooddard, 73 LJ.K.B. 712

iif^l^oSf-
^1' ^ ^•''- ^^2; S/arr. v. r*e <?«re». (1887) 1

««- L.R. 301; TAc Queen v. Stem, (1889) 17 S.C.R. US; Neelon

y,m,T fn ^,^'^' l^®*^^
^S S.C.R. 579, McDonald v. OhV^r,

(M83) 3 O.R. 310; Ross v. r*« Queen. (1895) 4 Ex CR 390-
th«rray v. TAc 9«een, (1895) 5 Ex. C.R. 19; Murray v Thi

^'^'lio^^ 26 S.C.R. 203; Goodwin v. TAc 9«e«». (1897) 28
8.L.R. 273 (dirtmguiahing Murray v. r*« <?iie*M. 26 S.C R. 203
and revemmff Murray v. TAi^ <^,«„, 5 Ex. C.R. 293) ; Sorette v'
JVova Scotia Development Co., (1889) 31 N.S.R. 427- Lrrou v
Smith, (1900) 8 B.C.R. 293. See aim .¥r^aw«ra v. City of To-

^IV^S^l^* OR. 313: A-ar^MAar v. City of Hamilton (1892)

VKnT^ J,^"^^J'''""'^"' " «*" *• *V' (1899) 26 A.R. 133;

fn n p \.?f
•^.^•^•"- "*= "'«'*''''' ^- ^''V "^ »''''''^. n900)

7 B.O.K. 481: WAittn^ v. Blondin. (1904) .34 S.C.R. 453.
A provision that nn nrohitecfs .'ertifioat.' shnil not be set

aside for any snsr^tion of fraud is not void as contrary to pub-
lic policy. Tullis V. Jackson. (1892) 67 L.T. .340.

The contractor is bonnd, in the absence of fraud or undue in-
fluence r,r mistake, by the certifleate ..f the engineer, and oannot
dwpute the same. Canty v. Clarke, (1879) 44 V.C.H. 505-
Ouelph Paving Co. v. Town of Brockville, (1905) 5 O.W R 626
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tend to a ««,VheJItLL^^ ^^"* °°'^*'' '»• «*««" "«» «•vuu w a «3aw wnere tne named eninneer whilA in tm^^ !...

t-in^! ^ *T"'!«'' «o«»ding their powers in detennininir eer

i.«.7i*-^''"°*'''j!*^'****
''•''' defendant to do tunnelling in min-

estd andVh: T^''
»"« defendant and one McLeoi wfr^^intir-

3 wWeJreld.TT"* ""^ ~°*^"*^ '" correspondence, part

?L S ? ^,
^ '''" P*y y°" «" «»e completion of each ei^feet of tnnnelhng. AH you need to do i« to have MclSSto^

Briti«J Pn?^ ^- ' ,^°'^' """^ *'™«^ ^y the Supreme Court of

*h
-•«'""'"' ^^'^"»' J' di«enting) that the obtaining ofthe certificate wa. a condition precedent to the plaintSv riZto recover. Leroy v. Smith, (1900) 8 B.C. 293

***

and^n*n^^'!^ ^^^y^^^^ '"'• *^« certificate of an architectand no architect w appointed, the provision is inoperativV Xgagne v. Chave, (1895) 2 Terr. L.R 210.
"P*™iive. ue-

tificI^J«Ln^i!l'''^'"^
~"*"''* -tipulates that the architect's cer-tificate shall be conclusive evidence of the builder's riirht M fin.ijudgment, and the certificate is p^nluced and norfrnpe^ct?
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mble biu does not duqualify an engineer whow certificate ii re-

S'Tt^Sf" **•• contract. Farqukar v. Cily of HamUton, (1892)
20 A.n. 86,

Where under a contract which made the right of the oontrac
tora to receive payment for the eonrtruction of certain work* de-
pendent upon the certificate of an engineer who was alao the aole
arbitrator of all dwputea, the engineer unjuatiflably delayed the
iaaue of the certificate for seven months and acted in a shifting
and vaciUating, though not fraudulent manner and probably
caused heavy loss to the contractors by his mistakes :—Held, that
ui the absence of collusion on the part of the corporation the cer-
tiflcate could not be set aside. See Walkley et al. v. City of Vic-
iona, (1900) 7 B.C.R. 481, a moat instructive case on this branch
of the law.

Where a person by a contract takes upon himself the respon-
nbility that certain events shall take place or to pay damages if
from any cause he is prevented from cariying out the contract,
tiie fact that the contract becomes impossible of performance
does not excuse such party for non-perfomance of the contract

uT^.» ^''*' ^ LJ.Q.B. 72; (1899) 1 Q.B. 436 (Ld. Rus-
sell of KiUowen. C.J.). See Dermott v. Joneg, (1864) 2 Wall 1 •

ExTl2"
^"^'^ "^ London, (1874) L.R. 9 Ex. 163; s.c., LB. 10

On default by builder in contract to build a house he was dis-
missed and the owner verbally employed a sub^sontractor to fin-
ish the building. Held, that this was a new contract which need
not be m writing and also that the sub-contractor after the new
contract was entitled to a mechanics' lien as contractor and not
as sub-contractor. Held, also, that the conditions of the old con-
tract were not applicable to the new contract and that the nmi-
production of an architect's certificate required bv the contract

1 A
™*"*^ contractor as a condition precedent, did not pre-

clude the sub-contractor from recovering under the oral agree-
ment, provided the work was so done as to morally entitle bira
to such certificate. Bond v. Treahey, (1876) 37 V CQ B 360 dis-
tinguished. Oueat V. Hunter, (1882) 3 C.L.T. 33; Petri v Hun.
ter, (1882) 2 O.R. 233; 10 A.R. 127.

These latter cases are referred to in King et al v Lnw (1901)
3 O.L.R. 234 and in Leroy v. Smith, (1900) 8 B.C. 300.
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Bmovmv for Partial Pimwiiiajici.

(//o«6v V. French. ^S^)lO^Ri'>^Tu'^ "' •'•"' "'»

81 NX Si? iri
the ".v„er (H«c*^»„ v. Pinkney, (1880)

i«** V.W« (uSeMX''- *^r2'' <^^2) 133 NT. 298

•uddIv m«tpH>i »hi«i.
."""•''/*"•«»• manure by the owner to

210 t!^!*^ • T- ^«fl»l^'»« • C*«w, (1895) 2 Tew L R

(N.f.rS °°°-P«»^»™ance. ^e»der.o« v. Sturffis, 1 Dal^

^erZw V. TyrTmrnlsr^^'
M-««chu-ett. court. («e B-^

wa. prevented brSruc?J„o5t^/*'K^^^ "' *•>« <»»»"««*

mav recover f..r naS«l n!ri
'^''^"'^ ""'"'^'' » contractor

decision., a^ o^S'i: ^h^v^Xl^t cl^^^^^^^^

free."of.'dweLttafrS^
'"^ ' "»"« «- «»
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419.
"^ * Oofloiwiv Co., (1903) 5 O.L.E.

pJy" e^Sr^lri'
^^^^ ^ '^^'"^- (^°** Scoti.) 294. where .pwiy entered into an agreement to build a coffer il>m La*u11wa. no auaUining aub^tratum it w^ h«M fc!* "^.*«* **»•«

repp^entation and between a repre^ntatTorindrc^^'jl:

l^ •
^-^S**'""

?n»in» PTt of a contrwt k?i^*^
^^^Seeal»olfcir««n« V. J/cATamee, (1887) 14 A.R. 339 , 16 8.C.B

nlMTT\"'^ '^^'''^ other ^ir^tollS^S!^^
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•• THB LAW OF IHCHANICS' UKNS IN CANADA

Stor-'" aL;'S; f^^ ^-^ '^"'"'>° "»y workman or con-

the contractor might have the opportunity of removLIr thl nSjection. in default of which the architect nSghTdS ^Lt

is prevented from obtaS'iS'«%h!t';tateXTrjioi:Sra^f

:^^::je^TiaB:)1oTc.^pT53^"'- theUflcate.^SL?S

tiSJSX : certZto 'TelT Z?fK
"'^ ?' '"udulently.

• atruc. out 5sdeS^Std£l£tZS^^\^
Jv S!i'lT^*^°«'«''

•"t^o"^ do "ot have, but no pow°r isXn
SJJiflf* ^ ^""'u'"''''

* ''^*^- The claim would be 3^a»ajunrt the owner, but as against the architect the plaintiffmuSpu«,« his ordinary remedy. Bag,kau; y. JohnsonAmi)7^.

woJ^'-iT^./'T'^"." •* **"^ «» '>«>«d in its meaning as theword "labor" which is used in the Massachusette A«t t7-!!

SSL ? *i**
traperintendence is labor, though it involve, SSe

^^f^'^ ^* ^**™ Statute 'uses alo th^^rf 'wv^ee, wh«A « even more comprehensive. But it wm held^
fwJr^fn/T"*

!^onstrucUon Co. v. iJicAn^S^ji'^Co

iJ2 i„J ^-^PP- ^?*' ^ ^-^^^ 625; that legal or other iS.'

ZZiT^'"^"" "^"^^^ "»'»* 0' ''*y 'or • nSroad dS^constitute services within the meaning of a lien lalT^

Effbct or Takino Possession.

m"! Po«««ion or user by the owner of the building uponwhich the work was done is not a suflBcient acceptance of anT^mplete or imperfect performance of the contw^S „ ^Ztitle the contractor to recover. Btydon v Lute nsoiwi m!
64

;
Munro v. Butt, (1858) 8 E. 4 ^'S; «e^, IS^i^eSi

<
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78 L.T 378; Oldershaw v. Oamer, (1876) 38 UC OR 91 mi/

K. 10 Ex. 330; Wood v. S<n„i,cr, (1890) 20 O.R US Barrdl ,.
^ll^'^^reFarnell, (1876) 44 L.J. Bk. 68;LrioET512

Va) yo.^^TjZ':^^
roy V. fifm»<A, (1900) 8 BCR 293 Ir^luJi L IX'

Upon the question of the effect of taking poerewion ilJ ™»vmg payment on account, see Laurence vvSST^f
and mak-

(1887) 13 O.R. 421, in y^ldchMuZo y'ButZ^ ^'i^'
«raid.ed. S^ ahK. recent English case cTtJifS;pte??v".S:

AlTtaL. .; P- *"• **™^ '""> 128 N.T. 668.

n
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r

?'i^°*Snf*^"*°*- *"*»«'' ^- i'oore,73 L.J. Ch. 377- a904)

a"m *" "'"* ^'^- ^^- ^'"''"' ^- ^""eir (189?^^

Under a contract to execute certain work, where there was a

Z°lS? "*^I^ f ?* '^^'^ ^y *^« defendants, tie pla^iff

n^T^ri^''^}}'^
^'^ determine the contract. Ladder y Sloweu

73 L.J.P.C. 82; (1904) A.C. 442; 91 L.T. 211.
^'

hniw!
*°

^J'^
"**'*" ^^

P"'**'*
''^"^ i° « «>°t"«t between abuilder and an owner a date was fixed for the completion of the

^e^STJtr T,r^ ^^ ^^^^'^^ «' 8ub-cont?actors:-l|?e
UttcheU V. OuUdford Union, (1903) 1 L.G.R. 857; 68 J P 84 '

A contractor may not show that materiah, used in construe
tion «^%P«*enible £0 those required 'by the contract. Schvltze
V. Goodstem, (1904) 180 N.T. App. 248.

As to default in building contract by the owner, see WelU vArmy & Navy C. 8., (1902) 86 L.T. 764.

«f nt»n? ^i«7»«J ot contractor and question of right of removalof plant, see Ashfield v. Edgell, (1891) 21 OR 195

Quiei: XefrE:'^^oi '^ "'^"* "*"^'-' "^'^»"^ - ^*'

-. S^^
might be of the essence of a contract even without any

OW*^^ ^nf°°' ^'Joi/PP**" **»** ^^J' ^'^ the intention
Oldfield V. DtcAaon, (1889) 18 O.R. 188.

Woifi"'"?**!"**""^
'°^** * '^"*° *^°*'»«t with the City ofHahfax for the removal of an old building and the erection of anew one m ,ts place. One of the clauses provided that if at anytime the work was not being proceeded with at the rate to insure

ite completion by May Ist, 1888, the City Board of Works mighttake possesion and complete, in which case the plaintiff was toBuffer a deduction of 15 per cent, of the value of the work there-
after done. In March, 1888, when it had long been evident thatthe work could not be completed within the contract time th-
€ity took over the work and ejected plaintiff. The plaintiff al-leged that the work had not been proceeded with with proper
diligence during the previous year, when no action had been tak-en by the city, and that the city, by allowing him to resume work
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waived iu rilk^lZ^^e^'tu^-J-J
time, had

was not bound to have exerciaed ite rSJH' ^' *•"* **•* "'^^
son to rospect that thtVorl^M *?* « soon as it had rea.

waiving ite Tight mZh^Sltr^^ "*'* '^ completed, but without
li-hed beyond d^Zb 11*27^*", ''t?,'''

^^«»« «^b-
the work was through no a^f thfc L' but oft "

"'""P*^''° ^'
a time when he was in tl,« kIo*

*'*^^^*v, but of his own motion at
folfll the terns XundertakLT'^^iSli^^^^ l^'""''

^^ ^^^
(1889) 21 N.S.B. 4i|

"°*'^'^"^>°«- ''•StAfn v. Ctfy of Halifax,

Claims op Architect.

on ^eZZT^^^ZZS.^r.' Z'^'^^'' "^ 2 per cent,

plans and specifiSiotf^f^tp7rM\dSafT '"^"^^
tendence, and the phins were ^pV^-TotbufZ^^^not proceeded with beyond the fonnZ;^ ' ^^ ^^'^^^°g was
in materials: Held. Ehe^aSwrentS t "''

"^''Tcommission of 2 per cent . nthTJ^ ^"f
«°***led to recover the

Conway, (190ot 34 N S B Ssl
*^°"'*^ *^- Hutchinson v,

Gr.3Hrth:ti^s..t?trii^^^ (i«^«) ^^
and specifications aXupeAnteSA* '''°/"'' ^';*^°* P'""»
In that case no distinct"Jrw« ™£i r^*""*" ?{" ^''^^«-
right to charge for suSntenSnf^ ^{

*^™'*^ ^*^^° th*
drawing the ^ans TaSPrSht*"/ "f* ^ ''""^ '<"-

plans and specifications ha?bin ^o«"^ t *° * ^*° *«"• <*™wing
United Sta4 on?Xe m(^7i!°;? •^- ""T*^ ^'""^ °f the
Packard, (1M7) 16?mSI^ SThlwr"" ^^^ ^'*'^'» ^^

a lien could be maintai^ii bv T '"'''?*« f"^ held that while

not entitled to a He™ the nJen«^-'''° ** 1
''""^'°«' ^e waa

tions therefor. SimHar dwLion?W k
•*' ^ ^^^ "•* "P^^fi^*-

in Pennsylvania, ]Vfi«;^riKiwf ^-S^
^""^ ^^ "^^ ^-^

apparenUy the onyy^'u^r?h^„,w-^"°'- ^° ^^^ ^^^k.
architect acted in L^apiSS^ aiSST •*'^/'^ ^''^'^ *^«
is entitled to a lien he is soS™;- If!!^? ^^''*'°« that he
architect. See StryCl^lX"".^^^.%'^ '^^pervMng
united States cases stressseemSSu^i ^rer^l
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1 :

111

prw»™A„f,S3!! ^ *]"««~t*ol depend, upon th.

Pwn* Jf. Co., (1901) 3 0.L B er ^*^ "" ^''^

fltruttlon nJ'lr
***

t'™^^' »
^""•*'°» ««°t™«t «°d faulty con-«tniction of the work, see Bender v. Carrier, (1877) 15 S.OR.

in «?r!!'"°*""/''''
*^* "^"«° «^ » building could not recover

thelXStw T* "^r' ^'•**'" *^^ °^°«^ i'^ "^ action «PonTue contract where the performance Vag oreventeH hv »» aZT ]1#
Parliament. Samson v. n« <?««,„, (iSs) 2 Ex ^^ 5S.

"'
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Quantum Mcsuit.

71

80 per LtTf SkK'^"'J'S^'^T.** ?»<>'«'t. eqn.1 S
•nee of 20 per cent b1iir^d?y. X"t« fT ""^ "^^ '"^'^

ance, completion i. a condfi p^^t ^5S T '?'* "^P**
and where the work is not comohSrJ^^ "*^* "' P*^"*"*
for the portion done a« uZ a 1^1! " "° ".«^* *° ""^^''y
Powell, 1899) 26 A.R 407 L! rT^ *"

'"t"'*'-
'**«'*«* v.

Ch. D. 249, not ched' in Wf? f ""*fr
""• ^*''^«'' (1889) 41

r. v^i^l:7l8SnfSc^y^S
-^ ^-'«- -r«.., see 2,ar.

cepS'rd^ecre'otttnS^^ ""^^ " -<^« -^-
the part of either o^er orS^^ "*

T"***"*
*h« intention on

the tender shouldZZZnT^^' *^* *^« "°°°°t »*•*«!S
to recover on a quanl^mZTj^t ^"^iJ^ """^^^^^ « »*i«S
Terr. L.B. 210.

"**'• ^«Wmc v. Chave, (189{?) 2

«»ban'SiS?^c;n*se^t:?S:,lta^^^^^ « ^one, the contract is

meruit P^ers v. fl^C 6? H^t^t '^t"^ "P«° * ««««'««»
Where a eontracTpro^'dl Saln^-

^^^' '• '' ^^ ^^^^ *44-
the wort i^ been S^ra^**ZoE*°* "?"•" ^ **°« '"^^^
made under the contract ^l notS^' * *''"" '"" «»««».
tion of the main contract »!.?i^f"5'."* P™' *<» 'he oomple-

the plaintiffs aUeged unnLi^^ S'^^ '°«««^ » «»°«h work
caused, as they sairbyTe ^^^ „t .T^"^ '^''^ °P^"»^o»-
ing material for the buildinnid in t?'

^«'«°d*°t in supply,
the defendant told the Sff .^t?v1

"°"?^ ''^ * ^^^^
work, go away." Held Sa? uik 2/ ".''*'" * «*» «° ^^^ your
ing of the agiement,^d tlat^„tX """""* *" * ««'^<»-
treating the agreement as aCdSn^ hf .rS%°^''""«'*«<* »
entitled to counter^slaim aSn«t ?^ f .^«i«f«ndant, who was
c«rt to him of flnSJL" rbuildfn^ "^1 ^'. '"^ ^''^ '°«"«*d
(1888) 15 A.B. 560. Any subSlnS ^^^ "" ^- ^<'<?'>«««M,
t-t must be waived or ^^^tVZ-^^lJ^P^^^£
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to. Clayton v. McConneU,

tect', drawing. and.dSJI?W..«i,-^
according to the archi.

«d that if a?y"ipSS JSLi; to
£•"'? ^"^ "' *^^ ~°*"'''t'

meaning the dt^i^^^t^^ u*?
*'**"' *™« construction and

make the arcW^t « 1^^?"''';*'".* '^'^^ ^^ «""»' <J«« »ot

ornotthe w^rkdonebvif!SV^'*'^™'°^ ^"^^y *h«ther
in accordance wi?h the coSr^^^^^^^

»«« ^^ Performed

162 N.Y. 584
«>otract. Schtlltnger v. 4rno^^ (1897)

compliance''rh*?h1:pr^SrnrK%'n"^^^^^
lien. Hayward v. Lwiard (S) 7 p-'t*°,*iV*^A"""'**'^ "
wrf/, (1892) 156 M«». 9nT i-ii • ^ I, » '

^^l; JTcCmc v. TF*rt-

(1900) 177 Ma« T'fllipr-; i^ ?T ^' ^'^«'' ^- «*««'.

(1889) 1"; SY 553' * *^ ^""- *'^' '^''^**'' ^- 0'B"«»:

V. Bui. B,^ng Co., iimmaU.m'"iJ^: fT"^
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in tKiei daitT.^^^^^^^ ^'^^ --i"/ "-d Pl-ning lumber

the buildin« SZ J«„ * "^"** "' *"•« '^'•o ^"^ erecting

be appSte?te J^J°K*^
?« agrreement that the lumber diould

Biahop, underTn aJSnent JhT "°°*"«t'"-' *»>« defendant

•mall part had been done on thaTdV Thf^-"""*'"^ "

^^^

Pit**;
plet. tt. work ,„ to SSS^ ^.'^ «»

J»,°V:"' ""i «m-

PanratS-ri^orlL^an- ;t^-^^^^^
2;a^fr:irr^^^^^
raltl^aaTht-^i^-ilLS^^irj^^^^^^^^

Where a material man contracts to deliver material in a

1^
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i^tSt't ';:s'f?;i.r'Sf?m:;
-.ten.!. on„, „<,

.

endoned on the oontrMt nJTi. i * .
* «'••" apon tnd

to occupy thrbuuSor^L^, °**"'**>°' **' ^" *»^" >»»«ded
which he WM Tm^irV F^'^ °' •»**«»« compMv, of
tion.. butreJd^S^^it ;jSf ":?' ^*"'«*"" "^*-
to recover r^nTS v ^nt^n

P*^'"* *** P^^««'- "X

Phr2 ir.'".t:SrL'^i" n- /• J?
the contruetion of thi.

g^g
o, /u App. Div. 481; Jfttwey v. iJeareton, 57 N.H.

BfATXBULS.

iee ^i\J7^"t *" ^"•"*«« ««!/ mfl/«»*,/,."_By -ec 2 «.k.ec. o, the word 'materiak" { aI«^^ * • i , ^ • ^' "*'*•

movable property. In^Uk Co ! ? *?.
'""l^l*

''•'^ «nd of

placed or f«rni,h«l mSJreS'Z! ''?*°i'' f^™
Now, I think it cannoVSrJd L ^i?!^ P'**'*^ *" fnrnidiedt

ial. or machinery to^ ^nn?J^ °f
"** °^*'"' ^^^ °"»te'-

owner.buttor^ntnictorW K^*l"*
"°°*"''*' °°' ^ *»««

owner's pronertv Hi. ^^^!r- ^^^^ '**^« reached the

reason of'^rSnt^t^erSrSli' ""'' ^"^"'^^ »° ^alue by
not before they re°;:Lhe?tlJ:S.rt^-^^^ ^"^^^^

In £«rfe„ V. Larkin, (1900) 32 O.R. 80, it was held (Mere-

'

3
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^Jth, OJ., diiMnting), Uiat thflr^ might be • i n «» «..*^ •not ueorporated in tlui hniMin. k..r- I "^ • '•>" «•» materials

«• could maintain no Men fnr •n.t^.i.i V 1^
i^ °' **•*

iriied to "A " f«/*h-f^ w!
•n*tenalt which he lad furn.

584 r« ]^ I JJ
"""awg, JJun^Wflr v. Bell, nSTfii 23 Oi.

definite proof that itt« t^JlS t^ttt^^*"*^^ ^'

notVSX* matrnat^ftSh^V '"??*""'«'' '^-

Pac. Rep. 752. But n ^Trfrkl'liJ^l^^^ ^~- ^''' ^^

There « no Jien for materials furnished on general «K»unt

^ I
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Hatch T. CoUman, (1867) 29

•nd^not^ for . .p«,ifle buikUnf

.

•water than ZTm D.ySl hi /i?*
"'"•' '"' •" "''»«•* »»»

Nothing WM pay.wr.f i« iL^»?*»*'^*' *** *^« «>nt"«tor.

held. thmfor.T.t thlt„**^^^
««T 'J*^'

"^ '* *"
the statute and murt be TimiSi k «7 * "*?> ' «^*0'* <>'

5<ni<*«r,, (1875) S Or Si a^
^** Providon* Crone v.

375), the fact, inXh .^^ ^^^ futlT'/h'T^ JS
*'-•

.t p^25 i. in aecord With theT^'SoillrtS. On^; 2L'
""'''

th.i^al^^TrtL^'rSi.iST " ^if-
^" ^- »•"

•nforced by DroSSS^tST^..^^ a mib^ntractor miut be

ing. The HeJrtS?? ^"° '"thin- thirty day. from fumid,.

the doing or fimi; JS'n'ot^S,*'**^^*^ "J
''^*' "^«^

the Act of 1873
* "*" *^* wgirtration, a. under

.peclf^lJt^'St'thrbl' ?"*rT "' • ••<"- - "

hou« on anoStot ^i»ric 121 "'m "^ ? '"?^^* '

.Merted thi«. /is-*,-!,!*

^iwi, mo. izi. Where a lien claimant

were neid mrofficient a. includjig two clanea m»viin r a-Mnting). TTcBor v. flfAMoc (1897) 6 B pTSj^^ ' ^•^•' '**

clame. of chanre. for 1«K„, t»!i *
B.C.B 58. Where the two

'I
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««,]!!i*"'
"*• ^"'^ '? **"* '""* "«1 'or the conrtruction of the

1^^»?' *^^~°»"«* °ot being Mverable, there cm be no

K A ii-« /M '
X i«!!^{^ o.ij.R. 93

;
we MomtOH v. Minot. (1862

)

Mtti Si
•*• '^^ ^"«"«"'<x* V. ir«r(,«„. (1887) 144

fu™Jl!ir°w*i/j''!S.*'* "'** ^^'^ *be kind of material.

repirtered and action brongfat and certificate ot lis oent^Mr^rtered, it wa. held that plaintiff's lien wm not pre^JiS^

not^fa™SJ' r"f,!^^
""^ **' ^'^"'^ *« » ^-t^etor are

Zi .u^^ wu '""' *'" P"*!^ °' «"**'°8 * sub^jontractor'ahen, although they were worthlea for any other wrwmiZdwere prepared for the contractor nnder a contnS XJtebiikJby refuaing to accept them. Richmond <t Irvine cZstruZ^
The Bntuh Columbia Mechanics' Lien Act of 1891 aee 90repealed all previous Acta. As it enacted no li«n for mSSriJi'

KcTm^T'' ^''*'" '• '"^" '• ^•^•^•^•' "««" 5

In an action by a husband against his wife to enforce a lien

oJLZTfT '^f
°^'^*'» »«ther and plaintiff's mother ea^l

Sr P?
?7">°»'^*

i°
""e building, which was dama,^d byfire. Plaintiff contracted to repair both for a lump sum l^inj

^nZT "' ^""•^^ ""^'^ ^" °° '^' building^S tta?

that plaintiff came within sees. 4 and 7 of the Ontj.«n aI
Boo*» V. Bootk, (1902) 3 O.L.B. 294. 8ee ^m^^Tl^''^:
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III

374. Deegan V. KUpatrick, (1900) 54 NT Ann niv ota i#i
/er y. 5c*«.d^ (1901) 67 N.Y. App.lupp stf

^^ ^'^^ ^^*' **^

Under the Manitoba Act it has been held that a Hen formatenals only arisea where the gooda are auppliS foJ the ourpose of being used in the particular building on which the Ln,

J

claimed. Sprague v. Besant, (1885) 3 Man. 519.
° "

An order for goods followed by the statement "W« i..,
cured contract for hotel which 4.ir^ ab^vT^ds^''Ji7L,d

Tt P A 7^ .„ «"f**''°- ^^"^ ^^W''^^'- (^«- V. Oregon P It

How. Pr 189; Keystone Min. Co. v.. Oallagher, 5 Colo 23 s2also sec. 16, note (c) and sec. 22, note (b) posi
'

h«/ ^"° for furnishing new material and replacinir it in .

(1895) 31 U.S. App. 704, 34 L.R.A. 625.
'

tha/H.Z*
*^'"«<'•"-A material-man is not bound to show

telThi 1- • ,
*°- ^^^' •»"* * material-man has no lien un-

(1904) 37 NSR sS 'y'. '^'^•«»«^ ftad.a<or Co. v. Cann,

<.rca.A«Zd, 59 Mo. App. 6; Hercules Powder Co. v. KnoxvUle L.
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^^^'^':.'^:^4i'^^^^:^^ ^^^^^ is whetw the „..
Whether the traSwctionZl n

'"*'**° ""•^*'" ^' «°°t™»t.
building or »erel7« Sle ;?aXTl •'' ""^"'^ ^"""^'^d for a

of the structure, and it was contpml??*^ t ^ ** *" '^orae part
•hould be furnished a CZ, 1^^ ?*^ ^^ "•" P^^iea that they
or for work perfoSed fS TZ^nT^r'^ 5^ ^"™'''^'°^ t^e^
90 Cal. 373; General JPi«

""?'»°? them. La Grill v. Jl/a/iflrd

chanJL 'iL'^a b^ildrg**w''hicnnT""^'
«^c."-Maldng alight

putting in of machre5rwSirotZ»T''^ '""'^^°*«' *« *»"«

"Be to a mechanics' liS Tven l^^^I ^^^1^' '''" »"» P^e
alteration, and repairs cJ^"w^^^ "'''^'°« * 1«« for

Defendant empliyed ^n7« /' '^"'i
^^^®^> ^*^ Mass. 105.

clear land for^Tut^rSor^ST"'?
JaJ^l^^" r"«* *»

for the contractor in clearing tSw. „. i S""" ^^° "^"'^^
lien under sec. 4 of STBritT!!. r , *f

•'•^^^ "''* ^"t'"'^ to a
Black y. Hughes, (1902) 22 Sl^ gj""'»* ^ct. as amended.

a .ulSoTt.i^;rfVetSrai*J^' T"^''' -<^ '^°8«' with
the «abK»ntractor L eS toT™"*"' *^ ^°^ *•»« ^or^
^^Pect to aU work doie Xr *

i'*;
"* " "«ontnictor" in

Bunter, 2 O.B. 233; 10 lSfT27
arrangement. Pefrie. v.

conS;:t^r"f^rr o'^^'o^ "S"'?'*? .^*"'^ <^- *« ^^e
term, of the contra^^^ "^ l^^T °^iJV??'"^

^' ^''^

.bour,;:irn^rre^ti''i"^j" -^ ^-•^ii J^" earth
under this secdon. EvenS a Stute J"' "'""^ ' "«°
m Its terms it has been held that * ml? K^ comprehensive

fading a lot. the test being whethe"k w»T
'''°

IT.*^
«"^ '»'

for the proper construction and <^„natTo; ZTr."^^''
"^^^"^

Berry, 1901) 178 Mass 260^ 1 « * ^"™'*- *««* v-

(1897) 169 Mass. 351.
^ "^"^ ^'"^ ^- Potashinski.
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Whether grading a lot on which a houae is afterward, built
18 done as part of the work of construction, so as to constitutJ
a commencement of the building, is a question of fact dependingon the circumstances of each particular case. Boisot sec 57
citing Kelly v. Bosenstock, 45 Md. 389.

' '

The lien given for labor and materials furnished in respect
to any structure or land includes hauling the materiak there.

131 Cal. 132; HtU v. Newman, (1861) 80 Am. Dec. 473.
A contractor who has built two separate buUdings on the same

lot under two distinct contracts does not acquire a lien on the
entire property for his entire account. Currier v Friedrick
(1875) 22 Gr. 243. See Oldfield v. BarftownTpr. R^ 5W ^

Fatrdough v. Smith, (1901) 13 Man. 509.

Commenting on the decision in Currier v. Friedrick, tuvra
Boisot says (sec. 174) : "The reason given for the decision from'
Massachusetts, Minnesota and Canada is that a mechanic can-
not have a lien on on© building for work done on another. But aswe have seen, this rule does not apply where both buildings 'are
erected on the same lot, for the same owner, under one contract
It seems difficult to see why the fact that the work was done
under two or more contracts between the same parties should
make any diflPerence. " But it would be an extension of the terms
Of the statute to impose an incumbrance upon one property for
work done upon another. Where there are two contracts they
must be separated.

In Fairclough v. Smith, supra, the lien was registered against
two lots of land owned by different persons in respect to work
done upon two houses, one on each of the lots, on the order of
one of the owners and for an amount claimed to be due for the
work on both houses, without apportioning the amount as between
the two. Killam, C.J., said: "I regret that I can devise no
method to give effect to the claims asserted in this suit It is
impossible to find that the registered claims were sufficient to
bind both lots held severaUy, and it seems equally impossible
to give effect to them against one of the lots only for the proper
amount. To choose one or the other to be bound would be wholly
arbitrary." Se; also Booth v. Booth, (1902) 3 O.L.R. 294 cited
post, at p. 101

; and Orr v. FuUer, (1899) 172 Mass. 597, referred
to under sec. 17, post.
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I'lW VQB FiZTUUS.

dwellinghSSTi! iS^S ffl"
P«rm«ient fixture, into a

e«>ential parts of thrt^^#^*^ by builders generaUy as

to a lien Cijfor
°' ^°'^' «°*'"« *^« material-ien

n.J^^ " "'^ ^*° *"» **>« '•e»lty 'or portable stove, or «.«»».

tionfrequentiyariseswh^SS;iJfS •^^i'"/^^. A ques-

of the rtmctnwr*n? IL * " J*^^ " "° ***«* as to be part

What -ITaLlstSlt^^orS^^^^^^^^ to r""^-:

be established fo" U^r wrfor^S r** « *° ."P°° ""^^^ °»»y

in the erection of a buildSg «id*^TW ? J''ff*P*''*"°*^
building and could not hT^i . * Vt^ ''"® ^"^^^ «P "» the

"" "1^.'!^ '"' "" "" °""°' '"»» •»««j «»
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• houm at the time it is built, and fitted into gaps left for thatparpoM in the walla, are fixtures for which a mechanics' lienmay be maintained. Ward v. Kapatrick, (1881) 85 N.Y 417

•fflmed. 164 N.Y. (1900) 589. ChandeUers as Xtinguish.^
from gaa fittings are not the subject of a mechanics' lien, as they

W P. ^?IT i?^
*

f*^*.
°' *•** '"•"^"'•i- ''«'•«''*» ^- Society,

Z.l 5*. ~^- ,^
"?fj"»°'«

furnished machinery to a tenant and
attached it to the building on the leased premises, to be used by
the tenant m manufacturing. Held, that the machinery was part
of the leasehold, and that the mechanics' lien would attach to it
Hart V. Iron Works, 37 Ohio St. 75.

On this subject of "fixtures" see a large number of citations
by Armour, C.J., in Arglea v. McMath, (1895) 26 O.K. 224 See

o?^ n n^oif"'""*
°^ Sedgewick, J., in Warner v. Don, (1896)

f rtT « ' "°** *'*® decision in Stack v. T. Eaton Co., (1902)
4 O.Jj.A. 335.

Other cases dealing with various phases of this question are

S^"*' ''•,:!^!t?*'
^^^^^^ 27 O.B. 149; Ooldie, McCuUoch Co. v.Bemon, (1901) 35 N.B.R. 349; Turner v. Wentworth, (1896)

Z^l^..^!:^^'' ^<»**»«* American Investment Co. v. Sexton,am) 26 O.R. 77; KeUy v. Border City MUh, (1879) 126 Mass.
148; Cumete v. Zee, 143 Mass. 105; Drew v. Mason, 81 111 498-

S'o^^x",,!:^**^*^'^'^'
(^^^> »3 Mass. 444; ilfor«e v. Ellis',

iS? JS ii""- o«'
^'*""""^ ^^* Extinguisher Co. v. CAajrfm,

(1903) 183 Mass. 375; Mtchael v. beeves, 14 Colo. App. 460.
In a number of the above cases, machinery had been sup-

plied and the test in such a case is the question whether the
machinery by the manner of its attachment had become a oerma-
nent part of the building.

"Trade fixtures" are per«)nalty and the security of the
mechanic who constructs them is.in the enforcement of his lien
upon the chattel. CarroU v. Shooting the Chutes Co., (1900) 86
Mo. App. 563. See Ombony v. Jones, (1889) 19 N.Y. 234.

(g). "Altering, improving or repairing."—See Cumew v
Lee, 143 Mass. 105, as to certain work on a building not constitut^
ing an alteration within the statute. See also construction of

^o«7°«
"repaired" as used in Workmen's Compensation Act,

1897. Dredge v. Conway, 70 LJ.K.B. 494, (1901) 2KB 42 84
L.T. 345.

• « ,
tr.
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mJ£l' A^^^ *^ *^*'"'"*' *^^^"'f *«'«' « Wen."-There ftre con-

Sj^lh*'"!^ T°v ^* '»""^«° ^l'«t»»«r • right to^Sanjej where the work hu been done on pnblic building.;.uchw
waa, ac p. jo refers to a decinon of Proudfont T in »/.j.a

Jil fXJ^M ^'"?:'
J- ^'•«'^''«»* ^''Aool Z)M<„c< 0/ Brad-

ng W.S lot e^I^nff ^^*^'
*^' ^^''^ **»** • P»"»« '"I'ool build!

laS Z c«P iT » "'"i,*^"
''P""*^°° °^ *^« mechanics' lienlaw the case of Scott v. Burgeu, (1859) 19 U.C Q B 28 bein<r

SSZn-^'S ^ this decision. The United Stat^ c«es cit^'°^

2e exZfa*nr f ^'^'f^-'^^
that public school hSsS^ pi ^, Ti

^"l'^"*^* decisions there uphold that view

.^2^ atofffiVp'ir- ^'T^ '*' ^"- ^PP 560. affirmed on

dE;J nf i^
•^- f'

"• '"^''^ "^ it ^-w decided that theproperty of a municipal corporation cannot be sold to satirfv a

nirtvl nil 7^^',*^'
*f*

was stated to be whether such p^'E d^idS^w'^^rfl' *"*'"*'*''^- ^° Massachusetts it^
JSnS™ * " "^^^^ ^""^ ^"''^ by » municipal corporationfor public purposes is not subject to a mechanics' lien Leala^

Sihnl^ ^ ^^^\^- The ground of decision in theMassachusette cases is that the buildings are held for a public

^VSont ? " T°"* ^^""^^ P*»"«y '° *be absence of ex^r^provuaon to the contrary that the instrumentalities for carding2*f^e government should be the subject of seizure and ^S^fof

In a very recent case in Massachusetts (Toung v Inhabitanti,
0/ ^olm^** (1903) 183 Mass. 80). it was helXt a mi^n

» tJ!l^"r '^^"^ '"^^''^y ^'^'^^ tbat a building erected bya town to be used as a public library is exempt from the opeii

98 Me ^ge""'''"''^'
"- '-• See 6oss v. "^Greenleaf"(^m

wnt^
tbe Other hand a church, not being public property isnot exempt Demng v. WQbraham Society, (1859) 13 Gray414; Peabody vLynn Society, (1863) 5 Allen (Mass ) 540 '^

In a case in Ontario (Quest v. Hahnan, (1895) 15 C.L.T. 61)
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•a ap^Mtion wu vaadt by a cab-oontraetor nnder tlie Aet to
wmplity the proeednre for enforaing mechuiiei' lieu, 53 Vict.
eh. 37, to determine whether the plaintiff was entitled to a Uen
up«i a bmlding known a« " The Hoom of Refuge," and the lands
iMed and enjoyed therewith. This property was vested in the
«orporation of HpjnUton, who erected the building "for public,
beneficial and charitable purposes," and the Master held that the
said house and lands were therefore of such a character as not
to be liable to sale under execution, and consequently no lien
attaebed.

It should be noted that the present Ontario Act, unlike the
loimer Act, expressly includes municipal corporations ss within
the definition of "owner."

The general principles which should apply in considering this
question whether a statute creates a mechanics' lien against
property held by a municipal corpi>ration are discussed with

(1877* 7?NT 498*'' ^"^ ***' ^"^""^ ""• ^*^ "^ Brooklyn,

In that case it was held that no lien was enforceable against
the property.

It should be stated, however, that the New York Lien Act
after providing for instituting and prosecuting the lien action
«ontains this further provision: "That such action shall be
governed and the judgment thereon enforced in the same man-
ner as upon issues joined and judgments rendered in aU other
TOch cml actions aforesaid. " It was a natural conclusion, there-
tore, that the lien claimant was in no better position than an
ordmary creditor against the municipal corH>ration. The judg-
ment is referred to here because it states in tLo strongest form
the reasons against creating a Uen upon municipal -roperty or
recognizing it as created by implication, and in thofie provinces
of Canada such as Nova Scotia, whose lien Acts contain no ex-
press reference to municipal corporations, this judgment would
be of interest, particularly the concluding portion of it, which
says: "To make such a material alteration the law should be
plain, explicit and clear, and there is no ground for holding that
It was the intention of the law makers to confer upon a certain
class of creditors tbe right to a lien upon property held for public
use by a municipal government unless there is an express nro-
vuBon to that effect."

But special conditions apply to this question in the construe-
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cludi •W ^*'^? * **' ^' P'***"* A**' however, in-

Sule-^i^y- • • "f*^-
Moreover, «c. 2, sub^. 3,

Son of ''n™ A \, • ""^^^y company, '

' as within the defini-

J^ ;-^
included a railway, but this view would probablv m^b^ adopted ,n any court in Canada. As it had beenSaUy5^

eilr^t'^f
* "Z "^^'^ ^' ''^™«'- 0°*»rio A«t that raiWs we«

.wTn T *^* **Pf™*^**° *»' *•«* ^«t 0° grounds of pSo^^^ any wbsequent egi«Iativ« intent to reve^ thatpoKoS
^Si^rSLTT'^'''''''''^'- SeeremarS^dSl"

bein^aff^Tr''*'' ^- °?°*~^ <»' *^ J^^nion of CaM«i«bemg affected by this provincial legiriation, ^ post «c. 7^
torilJ^l^Sl?" "^i^^^J^on to enforce a lien out of its terri-torial jurisdiction. Chadwick v. Eunter, (1S84) 1 Man. 361

ikJlL "^^*^rf?*^'J>^ii^ng, etc., and the lands occupied

J^uK'iT V*i'^f^
iherevnth." It has been held in PimnVvi:A^ If^^fty'r^" Church V. Stetler, 26 Penn aSj) Xt adestruction of the building for which the workZ Wi don^oJ

- -J^'.^r'
"^.^e^^enng the opinion of the court in that cm*

^tI^ f^^ r'*^ ? * mechanics' lien upon abSLg is foln^'upon the labor and materials furnished by him in SnstS^
L^^'^V^'^ *" '^' ^""'*^»' «»^ depending^^nTfof

Se So'iijA" M.""*' °T'«"'y'
^'^re the fate of Ae builS!

^i^i*' i,^ ^u'^^"^'
***'' *'''^«°°. should be destroyed byaccident before the ground on which it stood passed to a nuTchaser, the hen would be gone. The reasonfor Eg?he Zd» gone, with the building." See also CoddingfT^^i^"^t
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^rZiJL'l^j^TiJT^ f C.C.A. 229) hold. thrS

^e«ft««er. (1895) 33 L-RIa 685. Unde" Iw^Een Act. «^„.
quired It wiU contxnae attached to the entire freehold mH thpdertruction of the building will not defeat it

it .^lL\ii!f
**° 'f>* ''• «'"•»«* » Briti.h Columbia,

wnajg were fumidied on mining location. Not 128 and 129 hut

^irzc^^^^'tr'i ^"- ^' **^ '"•'^ the woStL^'don';

?o thl i7p? il
*
^^X

'°™'*' ^*^*'*«» ^"« therefore robjectto the hen. Dame, v. Crown Point M. Co., (1901) 3 O.L.B. 69

Sn^»^ ?%*'!• **'. ^** "''J*** ** *^« "«°' J^Uer. C.J., in

"TJX,ft"^*A'"^'*'^ ""• '''^' ^1897) 168 U.S. 513. »id:

..!? 1 ? » «>»t rh«t area of hmd is subject to lien in a given

eiSntTL^'T*^ '"' *^* "'•*"^*«' °' *^« improvement.^Je
extent of ground proper and necenary to the enjoyment of abuiWmg. a wall or a fence, would not be the «ime^ that required for or appertaining to an irrigation system. SuUhe pr."ciple of determination i. the same."

•• *«e p«n

«tJJl*"T**'"^"~^ ****"*® - ^°« * l»e° 0° ''harves "andother structure connected therewith" extends to all structure,on^or connected with, a wharf. Collins v. Drew, (1876) 67 N.Y.

*.J^J^^^ il?"'r •" "^'^ •" *^° «t«t»*«« i° England (Fac-tory and Workshops Act, 1895, sec. 23, and Workmen 's Compen-
sation Act, see. 7) was held to include a floating structure cirry-

«l^*°*%v'*'"J.°'*^'^^
"°** unloading vessels, and which wasmoored m the River Thames. 500 feet from the shore by chain,

fastened to piles driven in the bed of the river. There was no
connection T^th the shore except by boats. EUis v. Cory, (1902)
1 1V.B. d». See also Haddock v. Humphrey, (1900) 1 QB 609-
Eenny v. Harrison, (1902), 2 K.B. 168.

Where the land is sold under execution, or otherwise the
lien

;
transferred to the proceeds. Phillips, sees. 196-8.

Under the Winding Up Act (R.S.C. ch. 129), sec. 62, the lien
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pony, (1891) 8 Mm. 424. S«e Be Ibex Co., (1902) 9 B.OM?

M order of the court «uthoriang him to havethe work H^.Copley V. O'Nea, (1869) 57 Barb. (NT ) 2M CJhLTI ."
'

(1877) 41 U.C.Q.B. 602.
' ^- *«'''"•'

(k). "2;,(m»fed, however, in amount."—In Sntiih rn .

(1904) 36 S.C.R. 93) Mr. Jurtice Oraham. in refer^inffto««
3. «b^. 1 of the Nova Scotia Mech«S' Lien Art iweh^•unilar to i«c. 4 of the Ontario Act, «ud (Sp 3M) Vi/Siitedear that, except where the owner ha. «.de%aSent. c"n2^to the prov,«on« of see. 8"-(aec. 11 of Ontario A^-."Siejtter exceeding the 85 per cent, before the ti^e uSt or w?i5

J^fn^L* ""'^"tr**" " "*»* «»*^t*«^ to enforce hi. hS
fSTfi,! P^Pt'^y 'o"- * 8«»«ter amount than the amount duJ

.ub-8ec. 1, last part "-(sec. 4 of the Ontario Act. lart nart -and sees. 6 and 7" (Ontario bpm q -«^ mx a »P. ^

Lfi> (iMn\ o7 « vwniario sees. 9 and 10). See Briggs v.^ee, (1880) 27 Qr. 464; sees. 13 (3) ; sees. 14 (1) and n^T A7See also remarks of Bole. Co. J., in Le^oy v. Smiths ?CS tnsimilar words in corresponding section of BS'cofuSbU Act

11. 14,' IS.'^*"*^'
"" *"'"" P^'>^<i'^"-"Berein," i.e., by sees.

Act'^^dTiTi*^ '^'?''! '5°" "^- * '° *»»« British Columbia^ w^nM ^f"'°°
»° ^«<^"'>« V. <?(Kfeai/, (1900) 7 B.C.R4M. would not apply to this or any section of the Onterio

The lien is subject to the dower of the wife of the ownerVan Vrouker v. Eastman, (1843) 7 Met 157 161 1fi9 oT?
and Eng. Ency. of Law. 2nd ed., 486

'
'

^' ^^^
6. Worit done or material, fumiriied on land, of mniedwomen—Where work or service is done or material, are fur-
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TfZT **.*" "•»^ •'*»»• J""! Of .ny married wo»mu, with

«rliV!TT! f S^ **• ""'• **• P*""" d«Jn« roch work or

WM^iLdtlf'J'^ "? •~'^'"* «'<>'~n. "-Before thi. .^rtion

the ciiJSiSoyX^' w'***
*** "^ determined from .11

it T^i-^^Ii^ v't:3;ir(SS) '^'o^nA^

The contract, however, is the contract nf !.- -j#- v
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£^xs's ruri?i-- 1-- s jif

23 ni. 684; B«*<,p y. Bo/i 9 ind iV '
^'^'' "^ ^'"*"''

th- ^L"*°^' P'*!*»^'y. '»der this Motion be enforced aninat

Sk A^ V i^ ''• '°^"°' '^•'^ "'^^^'d *« • «" under

U« tf; fK H 'v*^ **^ '•^•°*' «' *•»« '^•flt ot the

M V e 3??r
****' "^*'^*'^-^"» "eh •^"e'nent.

tioJ:ith"^Tirs'«;riT'pr^- ^" ^^^ ^ --^ ^ ~--

DavSSTiJ?^*?*
•flrrwment the eontnwtor forfeit, all claim to^T* "^,*^^.2«»* «' • mechanic' lien being claimed SWB^wjJ, It i« dilBcnlt to underrtand how «,ch i^ \^mt

SSrirS? "^
Per^n. bat the partie. to it and tSirl?^

-SL -JS "^^^, The section in term, only appUe. tonS.?r. ««>«T^ ftitled to a Hen under the Art." By 2*^4and 9 the hen u hmited to the mim payable by the owner^h!

l^. ^1^ "**'°*^- "' ^h'"' there i. nothingdn? bt ttJw V.
1^ S*

~°tractor there can be no lien and thk Sstion >dll

™ch II?*
™b^»ntractor, unle« it i, held to me«rthS «y

Ttn ;r*^°*' "^'J^'* P~^*»^ »»•* °«tWn« -hallT Seuntil completion, or that the right to payment diall be forfeit!?
If any mech«iic' lien is claimed or reK^^roL^^'SS
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t

in effMt be extindSJ^ b,S2.S!?' f.^'' !
•""^ •••rtlon would

Md otlnn not wuS« toti- -^ *" pwjprre to ab-oootraeton

«hlo nnin .11 . u .
*^ »o lo De retained ahould not be oav-

.tJh?^ '''*" '''^'^ "•" ^^ .ttMh.-(l) The lien .hall.ttach upon the estate or interest of the owner as defined by thi.

a^d^Jr "'••'^T*'
^•'"'*' "'"^- ^*""' excavation/fence,

mdewalk, pav,„g, fountain, fishpond, drain, sewer, aqueduct



nATVtm or omtawo M

formal, or the material, plawd or fumkhed to be ua^l «idVh.land. o««pi.d therrtv t «.j<^ therewith
"^ "^' "^ »*•

2. ^k««rt.t»«fcMft*l.Iea.Adl-Ine..e.wh«*the.rt«a
or tater«t eharg^l hy the li«. i. ,ea«hold the fee.^nl^,

^Jl*^" •'*»^—In «-• the land apon or in reneet of

to the mortgage or other charge. 59 V. c. 35, ,. « (I.3).
^ '

AMENDMENT OP 1901 (CHAPTER 12).

MJ?" '^: ^' '''^* *' •"«*•*•-Sub-nection 1 of ««. 7 of The

U^ .tn ;' ;"•? ^'"'"'^ *"'* °°*'^°» « thi- Act Con-

In. u ! ^ ''"'•' "'• '"Pavement done or cau«!d to bedone, by a mn^icipality thereon. '

'

wheljirl'.S^Jtj'^St'elf''!?:^:^^^^^^ '"°
T'**^ ''^ '- *'

or the placing^7fShinVo SrX" jJeTalin"
""^
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^7nf ;>,?''
"*° "IT '^^^' "™*«* *o "*»»« «»*•»« or inter,est of the owner as deflned by this Act."

in Z?'o'^"'"''
"'^.'^?' *«• * "d the definition of "owner"

S HLf'if'^J * principal characteristics of a mechanics' lien.

Z^Tl^ V'^u ?' * ~°*"^*' *"^* "»y be claimed by personsnot parties to that contract, as sub^jontractors and Ubore«

,?tl]Sfr° T""^ ''^'"° '* " *'^*''"«^ ""«* l"«^e some estate or

rnl;L •' P^P^'Y.T^i* *° '^ ""*^« »«^J«'t t« the lien;
t IS limited m amount both by the sum due the claimant and

mterart of the o^er, that is the person with whom a contract,
express or implied for the performance of the work or service

Subttl^'Z."'" ^.™"*?°* ""^ **' ""^^^'''^ *"« been made.

Sis. *^f
^™'*»t^o°« ™Po«ed by the Act every person who

ZlrlTJ"''^ °f ^!f"^''
"''*"^«^ >°'*1»« canning out of the

ZTL . T. '• "i? * "'° ^"^ *b« P"°« *J»«™«' There is noth!

^IZ, *
to indicate that it was intended to be operative to

!«f?* "^°* ^^V^ ^"^^ * statutory lien, issuing in pro-c«sofe«cution, of efficacy equal to. but not greater than, Thatpossessed by the ordinary writs of execution. A mechanics' lien

OR 64*? T?"" \* yendors' lien. King v. Alford, (1885) 9

.must be hmited by its provisions. This section applies to and^ahfies^all hens created by the Act. Crone v. StnZ:^, Tl^f)

The lien of a subKsontractor being limited to the amount owineby the owner attaches not only upon the property on which thework IS done or matenaUi furnished, but ako upon the amount sodue by the owBer The lien arises from the commencement ofthe work or the furnishing of material, continues for thirtydays without registry, and by registration for sixty days longer
at any time within those periods proceedings to enforce marbe*taken and Itspendens registered. See Lang v. Oibson, (1885) 21

S C L J 75
''"* ^'^""'' ""• ^''''' ^^^^^^ 22 C.L.J. 63, and

n 15^ 'i^"
'\*° '°*^''*^ '° ^*°<^- '^*«««""' V- G^»er, (1881) 29Gr. 329; Ormsby v. Ottman. (U.S.) 85 Fed. 492, 29 CCA. 295.

A
}^1:"^!^^ ""'^^ "P**" '** ««^«'« or interest of the owner "—A further limitation of the lien is imposed by these words, and

It was considered necessary to declare expressly that the defini-
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Jii^«n;Jn^
the exMtence of s Men. that the perwn at whoMrequttt, and upon whoM credit or on whose behalfor with whoMprmty or conwnt or for who« direct benefit the yZkorJrZ

i^hi u" ""^ *^*** *»' ^*«"*t, however small the lienattaches to the extent of that interest. Not only must he havean estate or interest, but the work, etc.. must be d^ne at his ,1!quest. Grojam V. WUliams, (1885) 8 O.R 478 o„ ajpeal^

SW ThV!L\ Y-"-
327^a»rctottj;A v. 5m,7A, (1901) 13 Man

as to the estate or mterest of the employer in the land • he accents

mencement of the work or service or from the commencement ofthe furnishing of material. Sec. 2 (3) ante. T^l^t^t
SLS^°*/;**"/~" *^« preceding Act and fiim the p^n
^T^it-^' ^^" ^hich the lien attaches from the pLJSthe materials. See Man toba Act sec 4^*^ «/>«/ ^ 10?^? ,
T. Peters, (1900) 13 Man. 124

^'' ^ ' ^ ^^^'' *''*'"'*

The estate or interest which the owner has at that time i.

^res' lt*'tl ISr'' ''JI^T"^''
^^-^^ estatett^S'b^.comeslMs, the hen can still be asserted against the estate orinterest he had at the time the lien attached Ba„]fe 0/M^r^

Si^Co (1891) f7^^^oT ^^"
Z^"^"^'" ^"««»^ -"'^ ^««-mg CO., u»»l) 8 Man. 424) proceedings had been taken to anforce a mech«. es' lien, after a winding-up oX 5ad bSn made'

?j"°thT r*r *" '^^ '"'"* Proceedings'it was J Id ^tXaj., that the hen was not created by the taking of piweedinmbut pnor to that time, and prior to the winding up anTthI the

fnJr^u-'"''* r "* "^y^- ^° « Britifh ColumbU caSe(Re Ibex Mxnxng dt Development Co., (1902) 9 BpS -w?

pi^X'^ juZe'^t'
'"°

«'f
«^-«t'tLTr^pLy of^a om!

cS On t^r T"""**^ '° "^^^ t° t''*'™ i° the County

WM 1^?° I T' ^"^ * ^'^^ judgment a winding-up order

l?.5n *i 5' ^"P"*"* ^*'"'^- Subsequently the liquid^robtained an order authorizing him to gi^ a first ehap.!p nn *fcl
property of the company in order to'J.L m^nefto'fa^e oSt
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not appear on the heari^DB- Thlv h^^ *^* apphoation and did

126; TTcowcr v. Sheder. 124 Pa St 47<l. \PrJt X' ,
*
^*-

Pa. St. 623; Bilyeau v GmU^lvSi'^ft'^.^^^ ^^^

Godfrey, 56 N.Y. 610, 16 Abb Praf Ns foi^' fOrawjr.
Olone, 42 Conn 9S Ti« ™!!^ * ^

.
"^ ^^'' looker v. Ifc-

ertate'b^omTng char^SleTtJ^r* "^T' ''^ "^ «»'^*-"«
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Plaintiff supplied materials and cSL.^ r""*^'
mprovements.

and Townsend. Hdd that tJp li ,
" ^"° "^"'°"* defendant

able interest of Sdlft and thp°S^
'"''"''•'^ *° *^^ «''"'*-

should be dismissed X5 rf ^- °i"" "«"°«* Townsend

14 Man 227 tL L* J
"^ Hoffstrom v. fif<an/e«, (1902)

D. & McC could ISlr ^,? wf ^ ^"^*' ^^^^' ""-^ '° *J^f«">t

paymen^^nTade b^^^^^ or°f^ 4VrS"'' '?,
"''?^ ^^^"* ^^

deficiency from defendaS xfrnrt^? tl.'^'^^^ ^^ ^"'^ ""^
paid, but defendant m«i- ^ ^''^ purchase money was

whick t^^X'i^rzi^:t^^k'T^ 7^^ "'^^

concurrence of D. & McC PlSiff »-'
'^'^^ tJ»« J^^o^ledge and

-a can,enter and cfaS a «^ Held brSm V S'^f
°*

ing granted an extension, D. & McC Lid not .Tn \' 1 '

^"'^-
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The qaertion whether a lien can be created by a tnut*.

^T'J.^r^'' ^•P"'^ °P«»^ terSf^tlS^tr^'™*^

the lanTS^' °**'*~7 "P*^™ «»de with tnutee. to whoatte land haa b«« conveyed in tnut "to secnrv and pay overZproflta above and beyond aU neceaHur exnen*-.'' wniLJJ^i^!

tewt with thetourtee, who i. only authorized to coUeU miiXtarge and expennve improvement, in excewi of necel^ Z
• *f ^ f«rbert, 57 How. Prac. (N.T.) 333. A tr^ who

i?en rlLf
*°
S;'5

'nay encumber \he eite w:t^a SS^Ji?iien. Taylor v. QxUdorf, 74 111. 354
'^"-mw

buiidinTi!;i*"i!i K*""
^^^'^ ^ "»* leasehold interest and to

.«^?!f T***^ -^ °°* **°"°* ««•<* -oW to another, who haa

SeT±l, 'f:A**^?.?*"*
^*«'«-*' «»<i «^. notwittZd^the removal of the buildings at the end of the term is^mrwSv

Company, (1903) 62 L.R.A. 369.
^^ "xposmon

the contrL****"*'*"^ V*''
''""^'°« "°'«« *« P*""" ^th whom

whiohl "
I" ?!!?* SJ?

""" •°*«""t <"• «t8te in the land

^

^i atli.iir ""*r^-
^' "!° " '^P^" «»« ««1^ ^ith the"uiS

"fct^ t th?^ r*'?
of the ownership of the one who con-tracted for the construction of the building and no further andIf vhere « no ownership there is no lien on either JaSurbuiWing Ftt^v./oHy,(1889)41Kan.537. ButswSJvlf^

qutto^Uet Yacht aub, (1900) 175 Mass. 4^ '
*""'

Where a lease is forfeited for failure to pay rent the rent

Zi^Jf^ ''
""f'"^ " ''^'^ *« ^^« *»>« holder ofaSfor work done under a conto-act with the lessee a right to thelessee's intemto. Waiu^ms v. Vanderbilt, (1893) 145 111 238The word "mter^st" is the broadest term applicable to clidS

In'JT r' '^?**.' 1° •*• ^'^^"y signifi^tion amongT

^.r8Vped.%kScTA.^1.^*^- ^"-*^ ^- ^«-«'
In the case of a lessee, while the lien may be enforced iu»iiTi«t^interest of the le^ «ub-sec. (2) requiSs the crsfntTSSW, in wnting, signed by him upon the claim of lien befSethe fee simple can be charged.
In the United States it has been held in most cases that aperson having only an oral contract of sale cannot^rge thJ



RBVISn) 8TATOTI8 OF ONTABIO 97

. .hf;Jf
" ""!"* "« "iMl»i>ic'. lien d>ould be coMideml u

Wb tut '
'"'^^^"'" " '"'^ *° *« «^«PP«*J from denying

«l.nnw\"^^''"*"°°
"^ *^^ principle of estoppel in such cases

inVrt:t o?Se 'ote?''"that s T^!"
°°'^ *^ .*^ "*'^*^ «'

contrRPt nn^ it Jo n u ' ^^ *°® P^'^^ ^ho makes the

o^at ttS 'nfT ""'
i''" "F'^ *^** ^'"'y *»»« ««t«t« or inter,est at the time of the making of the contract is bound by the lien

..Ji^ ?°**^® '° possession under a contract to purchase is

EqTli '
^"'^"' ^- ^«'»'»'«i/«, (1885) 40 N.J.

nf ,f™^^' 5*^"P«?«°t«ti«° or concealment will estop the owner
Jit ^ ^T" ''"'°*^ "P ^'« *•*'« ^° a°«^« to the claim oHhemechanic. He cannot take advantage of his own wrong to gainimprovements on his property. So where a purch^f SkS ^conveyance to his wife in order to defeat a lien or prchasTDro^

at a tax sale the hen would be upheld. Hooker v McGlwie 42Conn. 95; Schwartz v. SoM,,der«. 46 111 18
^cwttwie, 42

<J»« n"^''^
instantaneous seisin is insufficient to sustain the lien

tZ?rT "" ^^"'^' ^^^^^^ 2 « * C. 406. So where a purchaserunder an agreement creates a lien upon his interest and afterwards receives a deed and immediately execut s a mortg^?Tothe vendor for the whole or part of the purchase monef^uchmortgage takes priority to the lien except, perhaps, asTtheTn
7—UKCH. UKN.
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creawd value under sub-sec. (3). Ettridge v. Batsett, (1884) 136

»*f; ^V* :/<"*»*"•« V- Bennett, (1893) 160 Mass. 48; Clarke v
Butler (1880) 32 N.J. Eq. 664; McCree v. C'am;^.•o^, 5 Phill
(trB.) y.

Whether a seisin is instantaneous must depend upon all the
facts and circumstances of the case. If there is no dispute in
regard to the facts the question whether a seisin is instantaneous
IS one of law for the court. If the facts are in dispute the ques-
tion IS for the jury under suitable instructions. A finding of
a jury that a deed from A. to B. and a mortgage from B. to C
were delivered simultaneously at the registry of deeds" on a

certain day does not conclusively show that the deed and mort-
gage constituted parts of one transaction in which the seisin
was instantaneous, and in the absence of a finding by the jury
that the seisin was instantaneous it cannot be said to be so as a
matter of law.

If in a suit t» establish a mechanics' lien as against a mort-
gagee from A. it appeared that A. had only an instantaneous
seism of the land on which the lien was claimed, yet if it also
appeared that A. falsely represented to the lien claimant that
he waa the owner of the land and thereby induced the Uen
claimant to enter into the contract under which his lien was
claimed and the mortgagee when he took his mortgage knew of
the hen claimant's claim of lien and also of the false represen-
tation and inducement, whether the mortgagee as well as A
would not be estopped from denying A.'s ownership of the land
quaere. Ettridge v. Bassett, supra, distinguished. Sprague v
Brown, (1901) 178 Mass. 220.

v yua ^.

See also Osborne v. Barnes, (1901) 179 Mass. 597; Ready v
Ptnkham, (1902) 181 Mass. 351.

Section 13, sub-sec. 2 ( post, p. 119) provides for the case
where the conveyance has not been taken.

Though it ia only the estate or interest of the owner as de-
fined by the Act which can be sold to satisfy the lien, that estate
or interest cannot be determined or surrendered by the owner
thereof and thereby defeat the lien. The purchaser of that
estate or interest becomes entitled to the rights of the former
holder and may by compliance with the terms and conditions
under which it was held claim and exercise the rights which
such owner could have claimed and exercised. See cases cited
under sec. 2, note (e).
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title until the work is don? S hill
»°yj«8al or equitable

work was completj^ by vSue o/i^'TJ
^* °'^«'- ^^^^ the

and B.W.W. Co. v. OaynraSse^Strr' ^'""' "^^^

Railways.

wor?;Ct-'7a,; 7xS^^ ^ P"-^- that the
in Canada two elaaJ^rail^a-^LSteS^S;^^^^^^

ada to be for the general advant'^e S cta'^a^'^^*
°^ ^-°-

bey2th"e"&rprviir °\^''''. P"^'°-« ^ "tending
the Parliamerof CanTrL""/ "^^*^« <^^«'"«d ^y Act of

Canada. *° ** ^'*'' the general advantage of

dictl:iof^t?e p^vi^l'lleX'^e'^nd^
''''''^'''' ^^'"^

Are such railways subject t^mll^ ° »*^? **"^*'°° ""«^
^Vord. (1885) 9 OR S ^ '"^'hjinies' liensT In King v.

coid ^ bTelforL aSL; tT, 'f *^ « -echanics^lien

the ground of the decTorbetVS if
" ™"''*^ """P"'^'

policy that railways, beh.re88^ntfal^ k7"*
'*""'"* P^^lic

ence, should be liable tnh. *'^°f'*' V> P^^ljc use and conveni-

way companies were afLr tS L- ? ^•®; ** P* ^^>- R«»l-

tion of •'ownL"Tnd in iS .To^' "'"'"'*'** ^° the defini-

made for the dLriptron of I«1J"5' ^^'
r' *^ P~^"'«° ^««

provision is rZ^Tll,t^' 3
"^^ "T'*?-

(^8
in King v ^Z/«rrf rL^o-

^^" ^^^e grounds of decision

now as%e^.f^r arien^s t7 nSe l/^f^^'^
rtsrworpr::Therp:i^t>^ f- « *^- «-d-
interrupted. It loav 1 1 L^ "*'*!? °5 * ™"^«y *«>"» being

extend ^hfmechaniS^£ t^prSv o/th^'"',
'''"^«" °°''

not necessao^ to the opeStionTthfr^lVay\TtStTT"
can only be enforced against such pro?erJv It1 t h

\''5
also that the former Act used the wrd'^'^em^ In thp%°f^tion of owner, and the word "person" under tZ T^*

^'^°'"

Act included corporations. (BsTl887, :Ltic s'^S-sec"
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•I

'1 h

13). It ia qu«tionable then whether the change* in the Acthave affected materially the law a. fted in JfZ v Alford

A.B 133 the hen wa* upheld, but thi« point was not raij.

i5n« ; I « 'T °' ™'lw««y» M under the legislative jurisdic-

1^^^:, %rR'T' 'tr^^ "''"*'°^ «u^h « rS;''i

Thf'^Sp, f'i*' *".^ ^- ^•'''•'*- ^''•' (1»05) 9 Can. C.C. 328The power of the provmcea to legialate in respect to property

Canada to legislate ,n respect to such railways; that power of

2 J". r;'°* °.' ^'"'*'** "**»'*« '» ^"Perty and civTrJght.

y Ora^Tr,"^uT', ^'^''^l^
'^ ^^^»^«^« jurisdiction, vfg^l

fiip T I */'"i""'^
^''•' (^««*> 10 A.B. 102, 11 S.CR.bl2. As the mode of enforcing a mechanics' lien is by sale of

railway could not be given by a provincial statute. See Larsen
y.

NeUon d; Fort Sheppard Railway Co., (1895) 4 B CR 151in Canada Southern Railway Co. y. Jackson, (1890) 17 S.C r'

aJI'J
''",¥?,«>'*»« provincial Workmen's CompensationAct was applicable to Dominion railway companies That Act

ttjt *'%"'^''"*^ "' *^ ""'"P'"'^ and'giv" no «L^ygainst the railway property; it trenches upon no Dominion
egislation. When the Parliament of Canada legislates upon
that subject in regard to Dominion railways, such legislationwould so far over-ride the provincial enactments. In Maineand Massachusetts workmen have a direct action against the
railway company for work done on a railway though not directly

Me. R.S., 1903, ch. 51, sec. 47; ch. 53, sec. 18. To this extent
It seems clear a provincial legislature can impose liability on aDominion railway company in the absence of Dominion legis-
lation upon the same subject.

In Ryder v. The King, (1905) 9 Ex. CR. 330; 41 C L J 642
it was held that The Manitoba Workmen's Compensation Act
does not apply to the Crown, the Crown not being mentioned
therein.

(d). Vpon or in respect to which the work is performed
The hen extends only to the property upon or in respect of
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SSVnH T'l!' P''^''^'^ «"• the material, furnuihed to beMed, and this being «,, it follows that though the work i. X.^under one contract «nH fm. !,«
"juugn me work u done

M«« 256' Tf JW :
/'"' ''• ^<""«*«' Co., (1870) 140

».. T. fl.,/»ri, (1862) 87 M™. 406. In „ „Uon bv' .^il'

St "^r •". °°« """'^'-^ whichTs damans by ^re^

S^°™rare'Tew^;;r;; ""*' '^'^ * '""^ ™--^« -o-t
^l-ir ° ; .

'°' ^'•"t the amounta due in resoect to i.««.h

4 .S°* 7f^' ^ ""P""**^ *"^ *»»** plaintiff ca^^^thta ^a4 and
/ of the Act. Booth v. Boo</., Lpra. Meredith Sl^n

made between the husband on the one part and Wa wi?e Tnd
ZiL' '»°,"»t«ther part for the performance of the whTle work

l7t7o\m:: T-.^'^
'"""'"^ '"' -« entire price tie

f^.\t '
J'

^^- ^"^' *'''*« °° J'«° "P«° the land of eitherfor the price of the work and material Jr any part of them
• . .

It w unnecessary to express an opinion as to whethPr T^respondent would have ^n entitled to'a vZ "ntthe A 1

1

both the lands of his wife and his mother for the whole of th^agreed price, for the only claim which is made is a Hen on the

ZVL'""" ""^1 ^ '^' P"'^^ «' '^' ^""-k done on her part 5Jthe building and for the materials furnished in reject to UIt was, however contended that the effect of thrTrgain Ithaying been for the whole work at one price and not at Znar'ateprices m respect to each building is that even sucS a liTas isc aimed was not created. I am unable to agree wHh tWs viewHad It been mipossible to distinguish betw^een the work done

?„r f£ k^m'^^/T^**** "° *»>« ^'*«'« building and thosefor the building of the mother there possibly might have bina difficulty in the respondent's way, bit I see no Lson whyTf
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i.^ i^^^i*'"'. ^ ^ ^^' •"<* • f<^fiori whew, m appean tohave been done in thJ. c«e, . ,.p,r,te .ecount had SeTklntthe l.en m.y not attach to the land of each ownerfo^S pS
L^..^A^

Performed and material, furniahed on hi. part Suie building. Though the price for the wort and

fnnH?„ I

'"' contracted to do in reapect to hi. mother',building. I see no reas„n why for the purpoae. of the Act th!pnce may not be apportioned between the two buUdini aclrS

Though the decisiona are conflicting, in the United State. .

^paZ bu^d"'''*''
" ^'^ "^^'"'^ "' ^'^ Stale, in caa^Ter;

iTfor th. i»;;*'
"' "^'f "P**" *•»« "»• Jot or contigu^

otB, for the «une owner under an entire contract. If the buiMng. are on aeparate lote, though erect'ed under an entfre c«ntract with one owner, the lien i. only for the work done ormatenal. furniahed on each particular lot. No Ten ariS Sthe lot. on which the building, are erected are owned by dX-ent perwna, though erected under one contract Rathbunl

fo^h • ' '»7«^«'-' different owner, join in the contractfor the erection of one building on contignoua lota a lien mSbe claimed against the whole property. MiUer v SA«oaSd SMinn. 288; Memel v. Tubbs, 51 mnlZ^,S'I'TreTSkurCo. y. Warner, 60 Wis. 183. No lien can be cllim^ whlJe ^ework IS done or the material, furniahed partly upT^ald o^^
nLed i:fH""°ir ^^r '''' '^"^ °^ materiil.^ done orTu^

(1874) 114 Mass. 476; McGuinness v. Boyle, (1878) 123 Maas

the person f,ir ;.vhon, the work was done can be sh-wn. Baich-elder v. Hutchinson, (1894) 161 Mass. 462.
There are also decisiona in some States to the effect that ahen attaches on the land of both owners where a jo'ScontrL?

^
made with them for the work to be performed on bTthTtswhich are owned separately. See Deegan v. Kilpatrick, 19M)

Pac Rep IOtI"
^^^'

'

"°^ ^''^'" "• ^"^*'' ^^^^S) 40

In Forbes v. Mosquito Fleet Yacht Club, (1900) 175 Maw.
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ir;^rrri:.sr?rSir/.' - .rr^rand upon the IcMtv-H estate for vears in th« l?„^ #! . v^'
I«rfomed on the building by emniree^oM^'r; ^' ''^v
the Ipmm Tn A^uJl ."•"y, employees of the contractor with

R-li^r"
'°/«'''^«*™« the judgment of the court in this ca^Barker, J., sa.d that it was intended by the Legidature to ^^

est in the and upon which the building was erected as well L
TLT ">*«"?» .'^hich the owner of L builS^rmfghT hav"

exflnA"" r'^M- " "*«'•* ** """'^^d' "d that the Uen mS«^d to « b„.ld.ng erected upon land although the building was

47r„f: '
'

*^ '" *''*""' ^- ^»<'«^'»' 114 Mass. 476478, was not necessary to the decision of either of tho^

Z;ti;;^?r!T " "«* "'"^-"^ ^ «° authoritative Sa^struction of the statute. In neither of those cases was the bnHHing personal property. In the fomer itwL^Zn the Ii^Lh'

jrprrtj^trx^^^^^^^^
third per»»ns, and it was not shown how mu^ of tCw^^k waS

r^3 «; llnd f '^.T*
'^"' P*"""** P™P«^y- So much of it

waJ^tete ol ?hi/ ' P'"r *''*° **»« respondent was thereal estate of those persons, and so much of it as stnnH nn til
respondent's land was the respondent's rVal eJS»2 and Zground upon which the exceptions were sustainT^as ?hat itoould not be shown how much of the work was donHpon thebuilding on the respondent's land. In the pres^mX thelease of the respondent required the erection ^oTtSe hSd ngand 80 was a consent to its erection on the part of the oXr of

lor years m the land, this ms'^e the respondent the owner of
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If

the building within the meuiing of Pub. Stt. eh. 191, mo. 1. f«r
the term of yenn at leot."

Where • bnUding ii, by mistalc^ ereeted npon the wrooc

KSI; f" .^•° !!1".
»* 'l^^ls th« where material, w^;

furniehed to be need m the ereetion of a building upon lot 3.but which wa% by miatake, ereeted upon lot 4and afterward.
removed to lot 2, the material-man wa. not entitled to a lienupon lot 2. Ltngren v. NUten, 62 N.W. 915, 60 Bfinn. 448.
A lien may be claimed on materials not incorporated in the

building. Larktn v. Larkm, (1900) 32 O.R. 80. Where a con-
tractor waa to fumiah the plant, etc., neceaaty for the carrying
out of the contract, which was to become the property of theowner if the contract was not fulfUled, it was held that the value
of the plant so furnished should not be.ineluded in the amount
on which the owner was required to reUin the pereentace.
though the contractor had failed to complete the contract wd
tte plant had become the property of the owner. Birkett v
Brewder, (1902) 1 O.W.R. 62.

In Webb V. Oag«, (1902) 1 O.W.R. 827, defendant leased
premises to the Hoeffner Co. The company agreed to erect
buildings and plant to the value of $100,000, which were to be-
come the property of defendant Held, that the lien only
attached to the company's interest.

•#i*!' ^^^ *** *""*'* occupied thereby or enjoyed there-
mth. —Where a hen on a mine was claimed, and it appeared
that none of the work was done and none of the materials were
furnished on mining locations Nos. 128 and 129, but these were
enjoyed" with No. 258 on which the work waa done, it was

held that the former sections were therefore subject to the lien
Davte V. Crown Point Mining Co., 3 O.L.R. 69.

See also remarks of Fuller, C.J., in Springer Land Auocta-
tton V. Ford, (1897) 168 U.S. 513, upon the principle of deter-
mination of the extent of land covered by a lien.

A lien upon a building also attaches upon so much of the
adjoining land as is necessary for the use and enjoyment of the
building for the purpose for which it was erected. Nelson v
Campbell, 28 Pa. St. 156; Bank of Charleston v. Curtis.% 18
Conn. 342. The extent of land covered depends on the circum-
stances of each case; thus a distinction is drawn between pro-

I iX.

ill



unno TATum or omtabio lOS

E in
»•>• ^'"•['y Md property in th« eity, • Urger arMbeing ullowed in the former oaee.

8w ilM euM dtod under mo. 4, note 1, mKe.

iJI^n.« K ^! ''°f""^ " *°**"«' ""ly »»«»»« robject to

£jn .;.l t^./^!.' •"»T'*'°\" ~»P"**» *•'»»• "• "V b.ve

»^v .« K '*u^*
*"''' *" '»*'°« •Jo"*' the doing of the work

St'^rnot'I! ^"r K^' ^'L*
*'"™ »' »''* '«-'*•» hi. inter

ert will not be affected by the lien unle* by hi* own coniM.nt
«gnifled a. provided. Webb y. Qage, (1902) 1 W R 3^?

fo'i^'SL^''''^ ??.^"- ^^* '* *>«* °°» ">•*•' that the land."lord become entitled to the benefit of the improvementa. SeeBtrkettv. Brtwdtr, (1902) 1 O.W.R. 62. See al-rc«e. cit«5•nte under aec. 2, note (e).

l.niLS""'^'**'**
'"" *^" rob-aection that a lien upon thelandlord, mterejrt must be regirtered. The lien uiwn theenant'a mtereat i. good for thirty day. without regi.t,?^ hmthe con«,nt mart be aignifled at the tiie of regiatrrSgThe 11^

for tt "JjTy'*^T"'^'^'^ ''"'^ h*^« ^«° -ub.tituted

«Lt i! IT^^"^ ^^ moTi«^t or other charge

^TZ.Z T*?* •*!''«»'»* con«nencement of the work wtae placing of the material, or machinery." It may be thatthe change ha. dightly rertricted the meaning. A "prior mort-gage
1. a mortgage exiating, though not necewarily regirtered

at the time of the hen. Cook v. Belthaw, (1893) 23 OR 545

r!LL a"^^^,
^ r*«*««d immediately after the contract i«made, and before the performance of any work or the placing

of any material. («e .ec. 22), it would .eem that a mJrtgagfmay be made before the commencement of the work or the
placing of matenaU and not be a prior mortgage. The correct
rtatement «em, to be that the lien attache. 'at' the tte Xn
InH ?."•*?/ P^'-'onned or when the materials are placed,and while it attaches as the work progresses, it relates back to
the time when the contract was made. The dirtinction is notof much conaequence since it has been held that, except in the
case of actual notice, the lien may be defeated by prior regis-
tration of a conveyance, mortgage or other instrument. Hmet
In. w' (/«7»> 27 ?r. 150; Reinhart v. Shutt, (1888) 15 O.R.
325; Wanty v. Robxn,, (1888) 15 O.R. 474; West y Sinclair,
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,
. !;

(1892) 28 C.L.J. 119. 12 CL T 44 m t/

«« between rival ^ienlid^^jT^'J^} }^ ^'^^ ^^^^ ^ave
to be given to sec 21 uS -J

"^* *° ^^ ^""^ e^ect is

otherwle Prl^i^ed, '^e^Ss^it ^U '^^tTr^^

be protected to tKtent of suoh nV"°' '"^'^brance will

V. iocfte, (1898) 32 CL J 332 Tm ''"'T^^^''-
^''^'

similar provision it hasleen held IL '^"1'"'**"' "°**«^ «

mortgage given t^ nav off «?»*• * * mortgagee, under a

aequfrJ nTrights'lf/^S' S^T' ^^^°J"
'^'^^'^'f'

(1894) leiMass 462 F«L «
^<'''^*«^^«'- v- Hutchinson,

See ColonJZeZjTZJn c77^]T "' ^''-- ^^l'

O.W.R. 315. • ^- ^cCnmmon, (1905) 5

placed on the eZmdZbLSl J '•^°' »' *^« n«tepial,

«*.* V. P«.Ta9M) S MarS"^'
""""'' "•» -'™««i-

panrci^atel Tc^.^^..^.I^r£7^^. 'LrS."
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^wi"'rsx"rss/r«." ''''•'

h'"''
"-> "y^"-

ment enough luXr S ^^ w "^ "'"'^'^ ^""*« -«« arraiiRe-
the studding ofTh^LmeTnS*' *" /'^"^

'

'''''"' °°d most^of
of the material 4l ed7or and 'tLT.'' 't''I

'''" ^^"^^^^^ «"
construction of the houi'. i'^ t?;':!.^'^'''" T^ ^° "-
appeared that the price forVh»^. u-

*'?'^*°* plumber, it

agreed upon, and wa" to include a ^T^^ *"J
'^' '^""^^ ^"^

the materialB were purchased «nH ^^"'^ .''"^ ™«terials, that
to sewer connection SoTth,„-r """'^ ^one with regard
the actual work ofputtZ hi T'^^.'^^'J^ ">ade, and that
weeks after the executSn of Se morE^re

°' "'' ''^^^ *-«
d.tion of the building warranted h^f^M !t

'°°° ''^ **»« ««°-
U was open to the plLtK !ueLn 1 '

*'?**.«««""''"» that
m these proceedings, the foregob?Sj wffilf^'^^^^^^

''^^
there was a contract with each nf ft ^^f^l^ * finding that
execution of the mortgrge aSLt If ^f'^^'' ^'^^'^ '»»«

cedence of the mortgSf TauTol\ 1^^^''^^'''^ '"^^ P**^-

(1901) 180 Mass 3
^ ""• ^P'''''9field Lumber Co.,

.and\Thg?h:t::;c;nrntr^ "^- ^^^- ^^^^^^
of valid incumbrances IhL fh!Jl preserving the priority
with the burden of th^' 1J^htu T.'^.^T> '^^' ^ ««q"ired
the Vesting of title in hi » ^"f'''*^^

simultaneously with
Garland, (1896) 164 u^'"! ^The fl'.f

''•^•^- '^^ ^- ^"^ ^
ing after acquired Dronert,r'«,

*' * mortgage includ-

done by « co^ntilf^KaS a'lieTo^th^'"^
""^ ""'"'^ -»

subordinate his lien to the mXLI °p
f,.

* P^P^^y does not
his title burdened wUh thTTenT' *ilf

"'"rtgagor acquired
work. lb.

^'^° "P«° the completion of the

ciaird" LrttboraSheif "''/•? *^^ «-^™«*«^
certain sum on a portion of thp nf •

^ "^ "'ortga^o for a
was claimed. This mortga/e tjTl"^ "f

°° ^'^'^'^ ^he Hen
gage for a larger sZ otLJalfV, i"?'^ "°^ * °^^^ "•^rt-

was taken by ihe bank tL ? J .
^"* ^""^ f°™«d a part,

was the land on which" thJ n
"* ^T"^^ '° ^^^^^ ™«rtgflge

money of thfs morTgage wSs firnir. "'T'^'
'^' ^»'«°«' '^

to the mortgagor Sfm «n e to H^
'^ subsequently by the bank

him in making pa^Sents fn f^' ""? ^"^ ^^'^'^^ "^^ ^Y
materials furnishedT him ^nder thf

T*^' ^''' '''''^ ""^a oy mm under the contract. The contractor
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had no knowledge or reason to suppose that the mortgage of
the bank existed until more than two years after its execution,
lleld, that the mortgage was not entitled to priority. Ecuton
V. Brown, (1898) 170 Mass. 311.

The first mortgagee having applied his last advance in pav-
ment of the purchase money of the lots to the unpaid vendor,
who then conveyed the land in fee to the defendant owner, and
haying thus secured the title to the property, claimed to be
entitled to be subrogated to the position of the original vendor
in respect of such purchase money, but having actual notice of
one of the hens and constructive notice of the other before
making this payment, it was held that he could not have prior-
ity over either lien-holder for such advance. Robock v. Peters
(1900) 13 Man. 124.

'

A mortgage for money to be advanced for building pur-
poses when put on record before any cpntract for building has
priority over all liens for labor and materials subsequently
supplied for the buildings. Anglo-American 8. & L. Assn v
Campbell, (1898) 43 L.B.A. 622.

(h) ''Upon such increased raJue. "—Under the Mechanics,
L,ien Acts in some of the United States mechanics' liens are
given priority over mortgages as to the building, but are post-
poned to prior mortgages as to the land; in some other States
the Act gives the mortgage priority to the extent of the value
of the land when the contract under which the lien arose was
made. See WimberUy v. Mayberry, (1891) 94 Ala 240 14
L.R.A. 305; Croskey v. N.W. Mfg. Co., 48 111. 481. The latter
is m effect the same as the priority here given. WhUe, however
the mechanics' lien only has priority over the mortgage to the
extent of the increased value, yet if there is a surplus after
satisfaction of the mortgage, the lien-holder may resort to it for
satisfaction of the balance of his claim.

Unless the selling value of the property has been increased
the hen has no priority over the mortgage. Kennedy v. Haddow,
(1890) 19 O.R. 240. The lien, however, may be asserted subject
to the prior rights of the mortgagee.

The mortgagee is a necessary party to any proceedings to
enforce a lien against the increased value, and unless he is a
party the premises must be sold subject to the mortgage Finn
V. Miller, (1889) 10 C.L.T. 23. In this case a mortgagee, not a
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fhf^ t ^^^ proceedings, having sold under a power of sale inthe mortgage, applied to have the registrv of thriipn a^i ;

sZr^M'^'. 'm " '""'•*' *" ^ «^«"»»>le for theShdde™

183; B,.o„^A,o„ V. iimallpiece, (1878) 25 Gr 29o
^^ ' ^«-

(1878) 25 Gr 402 tL '
'^^^

'
.
*»<^*«'-«^ • Chamberlain,

increased, and the decree should JL. v.

P^'P^'^^ ^"^ ^^^eu

thourth.
""^^•'^^ ''^ "^^'^ ''^''^ *»>« «»« has expfred

fZ^ w n^"*?!**^"^
"^"^"^ ^« "^e'- were commenced inUme. J|fcZ)o«a/d v. Wright, (1868) 14 Gr. 284 S vMMer supra; Larkin v. Larkin, (1900) 32 A.R 80 ^

npJu w " "* ''° ""^""^ agreement for the sale of the nro-perty but no conveyance has been made, the purchaser istri
in2r'^%T^'^^'';«°** *^« vendor a mo'Sr See se^

IJ^' ^"f
*'•'"" ^- «<««'«y. (1902) 14 Man. 227 It sLS"however, that a tenant with an option of purchase is not^X'

y^muiatns, (1888) 9 O.B. 458; Blight v. Bay, (1893) 23 O.R.

creased by the work done and materials supplied to an amountequal to the c aim of the lien-holder who is declared entS^Jorank on such increased value in priority to the mortgagee Jj.pending he proceedings the premises are destroyed by fire Theclaim of the hen-holder is at end so far as the interSts nf Himortgagee are affected by it:-Semble, the amount:? the i^!
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creased value to which the lien-holder is entitled to resort as
against the mortgagee cannot be ascertained until the property
has been sold. Patrick v. Walboume, (1896) 27 O.R. 221. Under
sec. 8 of the present Act the insurance money stands in the
place of the destroyed building.

8. Application of iararuioe when lien attaches.—Where any
of the property upon which a lien is given by this Act is wholly
or partly destroyed by fire, any money received by reason of
any insurance thereon by an owner or prior mortgagee or
chargee shall take the place of the property sc destroyed, and
shall be subject to the claims of all perrons for liens to the same
extent as if such moneys were realized by a sale of such pro-
perty in an action to enforce a lien. 59 V. c. 35, s. 7.

(a). "Any insurance."—A lien-holder has an insurable in-
terest in the building to which the lien attaches, though the iien
IS only inchoate. Insurance Co. v. Stinson, (1880) 103 U.S. 25. In
Greene v. Holmstead Fire Ins. Co., (1880) 82 N.Y. 517, a policy
of insurance provided that the company should not be liable if
without written consent thereon the property should thereafter
be encumbered in any way. Subsequently to the issuing of the
policy a mechanics' lien was filed against the property but no
proceedings were ever taken to enforce the same. It was not
shown that the plaintiff had knowledge of the filing of the lien
until after the destruction of the property by fire. Held, that
the filing of the lien did not create an incumbrance within the
meaning of the condition and that the policy was not avoided
thereby. The term "incumbrance" as used in an application
for fire insurance relating to the incumbrance on the property
should be construed to include a subsisting lien of a mechanic
or material-man for which a claim had been filed. Redman v
Phoenix Fire Ins. Co., (1881) 8 N.W. 226; 51 Wis 293- 37
Am. Rep. 830.

'

Before this section was enacted the lien-holder had no right
to enforce his lien against the proceeds of an insurance policy
taken out by the owner or mortgagee. Patrick v. Walbourne,
(1896) 27 O.R. 221. As to destruction of building in course of
erection, see Appleby v. Myers, (1867) L.R. 2 C.P. 651, in which'
case Blackburn, J., says: "We think that where, as in the present

|j;i
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ance money payable to a prior mortgage S nlj^ J" T^""insurance policies are now m&d^int«^\J\^^^^ °^ ^«
perty subject to the lie7and ar. J-J f^"" "^ ^^' P^"'
holder. At the same th^rfha ?• "'^/^t/^a'laWe to the lien-

against the land rn^r^tway'so'ZThet'V^ '''^'''

both against the insurance moneyand^hllanJ Z ' "'""'^^

against fire is mentioned in tL »!. • . ^"'^ insurance

buiMing Iron, .^/l^^^lJt T^^^^-^^ "' "=

9. Limit of amonat of lien Qq,,« « u
I^ sha^ n t attach so as tot"JhTo^Ser:^^^
V^. 35 s a

"" '''"''' '" *'^ ""°*^ *° ^''^ contractor 59

tioJtito'ieradU^h LtTS Vu -"'r-"-This sec-

provisions of these se^tTo^s as tA th. n
"""^

J^'
^""^^''^ *° ^^'

percentage to be retaS ft«l ^1 '° "^ wage-earners, the

payment? made t?de?eat tte^ien r^^'"'' '" "«°-»^«Wer8 and
the lien-holder the Lme defet^ *

u'^'''
""° '^^ ''«^^^'^

tractor. It wL heldirCrtrv%/%5' "'^ ''^«'°^* t'^^ «°°-

that as nothing was i^y^e at theTimr^'/^'^^
'' ^^- 2^'

there was no lien and th«Tfh! r v™
^^'^ ^'^° ^'^ claimed

statute mu^t J^^iiJued by te o2iS'°^ *'! ^'^^^"^^ °^ *»>«

stipulation agreed 7prbetwee^ ftrowT' ^"'^ '°°'^^*>''° «'

formance of which Ta coSl^'p^rc^LmT^r^^^^ P""
r.ght to recover from the owner mJyT set up t'ZT''"''ans>ver to a sub-contractor's claim Z be emiS?dt a « 7'^
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^Wfi

acceptance of the work or h„ „*k 1 .
"® '*^°«'" may, by

the contract A certfficate'^f^mT^Tr ^ °°™P"«nce with
condition precedent toTe c^^^JtorTrSt T^ '^ ""'^« »
though the contractor may set nn in ol T* ^^^ "''°^«''' and
and architect tbnt tC cert flcSt

° TJ^^^ "^"'""^ '^' °^°"-
fraudulently withheld from him U Zm^^ J^">ng{nUy and
cannot join the architect rdefendintTn^ V'^'

Hen-holder
the lien. Bagshau, v. ^.^Jc^ (im;Yo rR °? ^'°'''"«
V. Toronto H & B. Ru Co /isqqV o« * » f ^^- ^° <^<"'<'

that the rule that the c'ont^Scti' wajit bv tf'

'' "" ""^'^

the contract making tne decision of T-. -^ the provision of
extend to " zuBe where the nZ.^ •

^°^'°'*'' ^*' ^id not
engineer of the empWer wa^el^^^ ^° ^"'^ '^'

engineer of a third%Sn FuSw S t' """i™''*
«" '"^^

excused because the work cannot K» I ? *
^^ ''''°*™''* « °ot

Plans and specification/'prcXd sTc^rS^ "^.'^^
cited under sec. 4, at p 63 ° ^**^® P0"»t8

10. limit of lien when claimed by wme other than contraet-r-Save as herein provided where the lien is 0^.7^other person than the contractor th
^ ^^ "'^

claimed in r^pect th^Lfl" t\im tj^^^^^^^
"^^^^

to the contmctor or ai^b^ontract" ^h r per^T T"

(a). "Limited to the amount " Thio -..^*-
read with sees. 4. 11 12 UAnTI?' T^'^^'^^o^ w also to be

the lien is daM hy mhell'f'^ ^'^^ '''^^ '^'^ ^^ ^^^^^

contract direcUrwitMhe SiSerth''
i""** 1°^'" ^^'^ ^« »«>*

perfonning wo4 orfurnis^ng Jt'erilrforT'' H^ ' "''^'^

« limited not only to the amount du by thfo^^^tractor, but also to the amount ^ine't'\^:Z':^:^:,^
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in see. 11, are protectedunl!! ^.- ^^* Percentage mentioned
by the pe«on d«Sg the Ten S '" ^"^''^^ ^'^ '^^^ 8'ven
impair the lien ar^^y Z 15 n„n "^T'^r**^ ^° **«'**» «"•

the sums impropeVly naS «;,„. "f ''*"'* ^° *^« "^^t o'

Sections 9 and IoLH/h J^l ""• ^''' ^^^^O) 27 Or. 464.

percentage retained under sw?l ^ '^''^" **«'« °° **>«

of ^oZ:t:X2:^'::::zirT':: "^'•"'^ '- ^^^-p"-
contract is an entire and T^A^J t '^*"*"^ ""PP"^** where the

liable on the contract fr «r *
*^^ ^'^° "°^^ ^^e parties

Wood V. «<nVcr Sor2rar^^^^^ "^ '^'""^ ^^« -"rt.

.J!" f
'""*^ '' ^ ^•dupt«l and retailed by owner for

Imeu'^'''^-''' ^° «" -- *^« P-on pXarS^
ri^ undTr7 "°'^"* ""'^^ ''^ '' ^^'^^ «^ -^-»' « lieHayarise under the provisions of this Act shall «« *i. u • ,

lated on the basis of thT^T 7 u
'""'' '"''""" "*'"" ^' ««!«"-

Pn^vided tirittc^ir e^.e::j: n.^T ""°""*'

be retained shall be fifteen per cent TnltfT^
""°^°' *"

and the Iien« created by Z Mt'lTT T "" ""'' '"''

amounts directed to be r^ i; uft!-''
"^ '""'''^ "P°° *^«

sub-contractoi. whose Hen^^lrder ^^^d^^^^^^
'" ^'^^'"^ "^

such moneys so reauirerl f« k 7 .
P^"**"' *° ^J^^m

60 V. c. 24 s 27l)
" '" '^^'''''''' P''^*^'^-

8—IfECH. L«K.
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II

Ptyaeati aud, in ,ood fidth without aotio. .f u.. ^9^All paymenU up to eirttv nor ««„ / "v "•«— (2)

where the contrL pnT^Z.Z,(i^\ T"^'^''
^*" •^°*-

in good faith by an owlrTfoUf'T^ " '^'^ ^'^"« °"^«
to a «,lM>ontJto^ orby one .a^Tnt

'." '^ * ""*"'•'*«'

contractor before not.V«T
°°* '°'^°*"«'to'- to another sub-

«». or »h„^ -.J*hi.l7"'J "
V'*S"»'

"
•tioo of the nid oerind of .kiJ^T"^ ' *"" "' "*""
I unlM In a,, I?'?

""^ *"' mentioned in Mb-Mtion

-derT.: A^r rr^r."";'
'*™ "-- ^"--^

centage as DroviHJk .
^ "^ "''*'"«^ *»»'°»t such per-

24.sT(2T'^'^'"'"'''"°'^ 2* «'*''» Act. 60 Ve.

-ub-^cJitZtorl? Sfi^ei'rSr?r '"' *^« P-*-«- of
ing a lien under a co^trtt „oTi7 H

^ ''^'^ P^"«"« <'J«''"-

may have their lien s^Sfiwl R^^n tr'*'^
''•"' **»« <"^«r

centage to be retailed w«21pon*'Se ir?/r.i'''
*•»« P*''

contractor." Under the foS seSfonTwt^ f^?.*"
^^'^

owner was not required to retein »
*" ^^'^ ^'"t the

ments made to S Sra^to^ It J!"""T^' '^P"" '^^ Pay-
ments did not in the ag^^g^te exceld th??"' •«'

J^ '^'^ P^^"
of the whole contract pr^lnd if thl «?« ^f'^^ Percentage

plete the contract, or ff f«; anv l!?
''°°*'"«^^ ^^^^ to com-

never became due th 'e wasT"*t^^^ J^e contract price

liens of sub-contr^cto^" S^Vv^'crralVT^n^
1; Harrtngton v. Saundcra, (1887) 23 rtTi f^ r^i"^'^-rrwax V. Dixon, (1889) 17 O R 3f5fi p? •

^^; ^ ^-^-T- »8;

22 O.R. 443; Re hear ind ^oof (i8?2)T3 S R^'Ti' T'^
s:rt;crptL^^stSe?arr^^^^^^^
the wor. the?e were T.^^:^:7ZTl:tZ^.
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for damage, for nonM^ompTetron ^'^''^. *° ^^e owner', claim
^en wa, „„j decided C^J^^P"""*^' o' a wage-earncr ',

AS the law now standa j# »_
trustor under whom a^eS may ^2^' ~°*""'***'- •"• ""b-con-
Jed percentage of the value oTtl! ^t^" '^"" *'»'"' ^^e .peci.
fumiahed. he does «o at Speril aJ*"" r

""^ "•"*«"«'•" ^one or
•f-erted against him, to Je exw ^f M"°

""^ ^ "ucceaafully
should have retained by any'LThoL

Percentage which hi
the exceaaive payment i?S« v J! . '^'l"

'" P'^Judiced by
Dominion Radiator Co aZ r ^t****'

(^»»6) 28 O.R 215-
the laat mention^ cai tJe o^""' i^T^ ^^ ^.S.R. 237. In
contract and had fai^tottrjL fift

°" "''*'*« °' ""y ~b
days after completion of the coitrlct ?t ^f r°*-

'«' *Wrty
retain thia percentage even wJerT?; k ^ " ^'^^ **"»* ^e musi
contract and that he had mLe 7h«

^^ """ "''"''« «^ the aub-
'f there were a sub-coSf^crr L e^P!^'""^ »* »>« «wn peril
by such payments. Thia ca^ wli !^? *

'l'"'
''« Prejudiced

Siuiboo Pulp & Paper Co nm)tT^"^ '"» *«»'* v.
8.C.R. 93, on the ground iat in h^ i?

'"• ^' ("<^) 35 .

been made to the principal J^^traJf
'""^': «<«« Payments had

completion of the pSai^ontr?/ '" ^""^ '^^ "t'^ck on
terms and long before ?hi« were In

'" ««'«''^ance with its
ence There was therefo« no SeSn""!'""*^*"" '» «»«*-
tractor being held to have notic7?f .T f*""^' ^^^ ""b-con-
contract. The owner, contractor - ^l*"™ "' ^''^ P'-i^cipal
always on hand for the an^S ^ «"b-contractor must have
per cent., aa the case ma? be o1Z'l "' ''"'' ^^'''^ -^ twenty
V. McVicar, (1905) 2 wi r' 25 IiTlJ* mT"^-

^'' '''"•'•«"

J^ti;^w:Sl1^4;t^^t;»^.22 limits the time
the completion of the work ZtS^t'^ ^'*^'" ^^'^^^ days after
which the lien ia claimed. BytS^rT "^ '^' ™''^"«'« f<^r
««ne period the owner, confr^to^o? k ^''''''^''e^ for the
posmon to know whether a„yTen wfll'L

"°°'"*'*"''
'« ^" «

Ti:vre?ofaVu?dr.^" sriter"^^-
*^« --

»ents before'the xp^'Xrhirf'^' '^'^'^ "^^^^^^ Pay-
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(1900) 31 O.R Sw ''^ '"•"' P"^*"^- ^«'^«ce v. Ca/c*4

(c). "Shall hf a rharnr " I'nj <
contractor or «ub-contr«X..

~^"'^'"'
« '"'"'"•'r section where the

.ub-contr.etor hadTo"« or r' """"'^ '*"* «"'»««'» ?''«« «

(1887) 23 C.L.J. 48 7 CLT fl« r ' ^""^^^fft^n v. founder,,
fies-ym V. Mane,; (1892) 22 or iTrV' f*"^""'

^^ ^B- 3»6;
OR. 474. But under the Act «. i.^'

^'
^J'"'

«"'' ^""d,. 23
the^ ca^e. are no Lger appUl^a^T^ " '" "^^ '^'

(i«^6) 28 O.R. 215, aKi:r.?S4:^:^: ^--*'

(d). "Pa«/mf«<«. "—This worrt ik i,o»
cal but in a popular sense It cove« i b^r, 'f"*!""*

'° '*» ^^'J^'*
note, tri-partite agreement anTnnt^ ' !^*'^""^' P^^i^o^y
tractor to be rnadeTS JirtiL'^j:'^^'"**!^^ *^« ""^
22 O.R. 439. Also payment m^e hv ^k*"^'

''• ^^'"' ("»2)
to sub-contractors in oJ^er to Z^nV^/r""" T ~°*"«t«'
Ket work done; it would be oth^r^.-

^1"'''^ °^ ^"^ <"• *<>

made to the B^im^of^,,"^ "* ^''^ «"« of paymenU

contractom are only invaf{7wh?n ?i?
' *° ""^t^ctors or sub-

for the satisfaction orai^nr/ftV""'** ""^^ ^««° »«We
of which is protected, is to be comiti

P«™«°tage, payment
work actually done o'r mlLVsTuSeS'"" *'^ ^»^"^ °^ "'^

.howVaf;tLttta?bl''rdr.^%^ ^-«'
« ^"-ed to

of all that he becameliable to ^av
^'t^""* °°tice" of the lien

payments which will Siuifh^th- r""'
^^' °°"* «' '^^^^g

The owner is entitlei to K^di edX I "^° ^"^ '^^''
missory notes made bv the VnnZn^ ]* t**® amount of pro-
which became dT^ty^^TtTn ul^'''^'"^''^

'""^ '^^^
building contract before ttenoStnf^- P"y°»«°t8 upon the
absolutely necessary ttat^^^rrtefsilV?! 'l''"

'' " "«*

^-:r;eii ^ixi^hftLfS^"- ^^^^^^
<-r. he . entitledrhteltrtX^-J^rCSj the
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S- rr:^5!rfe?«-- ;^^^^^^ con....

winch order wa- madS^ayable to aTlL^' ''P*'" ^'''^ ^''^"et
a mechanics' lien for the ImountM "*'"'"'^'' *^° ^"^ «!*<!
owner', pron.i«, in wriffnn^ pavTT"*?;^"^^' ""'« ^^e
tractor in «tii.faction o? h^E wmT^*'** ''^ *''« '«»'•'«>»•

charged of record, eomthu^ JTu !** ''" thereupon di^
order ia not requi;ite in ?r^?r J!f™:°*; •»,'!,«»« flli^ of the
•equent lien claimant. A nr^viSn '^ ''*'^*^ "" "f^'^' ««b-
orders drawn by a contractor n? k

"^"'ring the filing of
tor moneys payible upo? the e„„ rtrf

'*""'°'* "P°" ^he owner
made by the owner on account of U^ ""%""' *'^^"* P^^m^'nt-
furnished under the contract Har^,^

P^^fomed or material
N.Y. App. 5.

"*• '""'^^^i' V- -Brcwfr, (1904) 178

(e). "Notice in writina " Po
centage mentioned will not be proS"S ul^'

*^*""* «' t^e per-
notice in writing haa been^J^Ht^j'''^''"-* Pfy™entiam«de
The necessity for this pro^ifn L obvion ^'""il

*"""'"» " ''^°-
before making any payment wnfu," " otherwise the owner
•earch to ascertaij ffS°Lrh-H k^""'^"

^' °"'8«<J ^ rnAel
ye/, payments are protSJd'l^t,r5°a,7ol'"^ ^°'^ ^""^
for the purpose of defeating orl7airin",LVs

P"^^"*" ""-^e

in.hi:tr°^J«--;;;^'-^^^^^^^
gar Street buildings'' to -S^JJL » i.

"'"'*!;"°t"'- "on the Lis-
made payable to ufon accost of brio^S"' \ "* ^"^^ "
I?

«o.fderably over ^TOO.I^^d we £l hi'Ti^'f °"^ '"'""""t
I'en If a payment is not made t^dav ' H ?i^'^^ ^ ''^'^''- «
»fnt.ng a sufficient "notic^Tn wrl^L" "/ 1'

^'v"^^^'
"'•• ^«-

CrmwcM, 1900) 32 OR 27 «ffl!i!*^
of their hen. Crai^ v.

appeal in this case, at page 587^'''' A^ ^^ ^85. On the
notice required by ;ubic g of 'th^

';''^' ^''"^ '^'^^ to the
notice is to warn the owner th«t^

'^*"'"
"

'"^^^ object of the
on account of the coXt^r^c Vv^wi;;'^ •I.^''^

P--"-*-
margin, because of the existence Jr ^'" *^^ ^^ Pe^ «nt.
otherwise bound to infor^ hZel/or'Tn T'^J''"'

''^ ^"^ "«*
does not compel him to pay th^ fen t/^

""^ ^'''- '^^' "otice
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'i«n-th.t there 7.7^;.::; t'SHSSS.''* I'f'"
"" «•"« ^I

owing to the lien-holder
'*^T "^f""*

«• "^ly due and
w. 2, i. purely Informal, and w«. »!„^?!i

".'"'"' "*• "• "»>•
»o form or ,p«i.l partieuU^ oJ'Z.- ?'^ ^''*"«''^ *<> »'*' «>.nm that it miirht havi !i^ •

^"' '^"'» Prwcribed in re-

*• they ran."
"*' "^'^ •"d undenitand the aeotioM

(f). "May be validly madt " n.- « > -
wtained cannot be valldlvT.rtr^„

V^yneni of the percentage
d.y. mentioned in aS "

Aftt"Sl
'*"^° ^'*'''° *•>« '^^^

d«y« paymenta may bTvaJidiv ™!^^ «P»ration of the thirty
ceedinga have ^nt^,:'^X^'i^^:!-^ft'^r''^ ^^or charge aarainat the z^n^IJ^,^? ","*' £* ^° «"'«™e • "en
lien^^older wpuld be a^ETa. .^Ih"^-

P™??^'"*- by one
-l.«e for other "en-hoX"elZ^S^V^nn^

.-1 -t:tg^t?er?;rr,ir '^^"-'- »'-^» '- «'-

«fe'.irrrt;;';if;rd'^^^^^^^^^ 31 0.R. 546. street, J., in
•The only object ofVepJ:^^:";ec,S^^^^^^^ ^'' P'^^>

-

the twenty per cent, for thirty davIZ^IL^
the omier to retain

by mh^. 3 of KK5. 11 viz to iv/'^P
"'*° ^ *bat indicated

;..rtunity of enforeing^'S^L"Sn^Tf^SL^,"- ^

«ny per«,n. referred to in aection 4 ofT.L for?""""*'
*°

of any debt, j^rtly due to them for work otll^. 7°
''"'"°*

material, placed or f„rni.hed to be I^ Z Th
'""' °'' '''

.nd .hall Within three day. afterw rl^ " byTeur^T'«'»e. written notice of .„ch payment tfrhe J T "' '''^'"

"^-t. or to the -b-contractor oH : a4n L th
'' " '"

•uch p.yn,ent. shall, a. between the «: ,er and r'"
""^ '''

'' " ^-- the contractor and 1 rdrct!!::7^^
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^^. ''• P'reent.g. to b« retained by the owner .. dm!vWed by «Hrtion 11 of thi. Act. 59 V. c. 3«; "ll

does not affect the prewnt caae.

"

' "*"'"«' >*

M. Priority of U.n.- l. The lien created by the Act dull

merr 'r •" ^"'^*"*'' "«'"^'°""' -'^™ent. .tttS!menta, gam.ri,ment. and receiving orders recovered, iaaued orrn.de after «,ch lien arises, and over all payments or advancL

writ nrofTr- "';"". """^''"" °'' "°^^^ •'*- -tic^"wmmg of such hen to the person making such payments or after
registration of such lien as hereinafter provided.

the purchase money or part thereof is unpaid, and no conve;ance

tl^^A.^ A "Z "u'
'^' ^''''^"^' "''«"• '»'• the purposes ofth.s Act and wUh.n the meaning thereof, be dcm.,! a mortgagorand the seller a mortgagee.
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«» 1

P"""ty or preference over another person of th»

fliJ^^'
'!^**'fl"»'»«»<«. attachments, garnishments " Th-

A sLeo^„;;^fr'e^fn^^^^trorS^r ^"^.o

of amount dtl-^uSTo ^tr f/os "r"'?'''^
'^'^"-t

the owners. At that t meTo ?«« hoT^ ^ °°*"'^ "^"^ ^^^" *«

payable until archuJtriSffll ''''°/''™'^' ''"» «"»« not

Held, under sec 137!) ^ITV'''' ^^^ November, 1904.

over the assi^Jnl ^flr Tun 'ZoZT:^T^ *" P"''"*^
merely for that portion therLf i^tJSi;"a^ed bv ^h" '"k

°"*

rrc^?-:rn%^::e?btvst'"^"'
^™^^^^^

The assi.nmenTirvat^SitrtrdtS^^^^^
It was not payable at the date of the ««s g^ment Si K.^^''and owmg was a sufficient consideratirfTr th« ^ ^^^^ ''"^

chose in action and the assirment »o It 5 «««'*rnnient of a

or impeachable as SeLgZ^^T oTtawl7!Z%'''^-
"^^^'^

Dominion Supply C«J O.W.R?61 41TI J 4 ^ ^''^* '^
''•

.aJ^'J-^r^rmirrs^^^^^^^^^ - -'-
prior to the lien. It is. theref^e ni^rvTor^ "T'''''

O.R. 415, „„„„ ^. ,, „„„, ., p „, g^ .Sw^fZl?,
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Stanley, (1902) 14 Man. 227 22 C L T -^-ii »,*-.^ j
7 and 14.

' ^•^^- J-*', cited under sees.

tiont^'Zf'^"'f''^ ""J^T
'* " otherwise declared."-The excen-

si 2 uVn T ^l
*^' "'"^ ^^'^ ^''^^ f«r thirty days orSSee sec. 14(1) as to the percentage to be retained, and^11

(e). "According to their several classes and riahls " Tf \..a

ITaT '''''' *"^''' •'^^' *^-^«-' -* ap^Sirth. Jre!

uporeeSes^^rriSeT^^^^^^^
ment, see In re Demaurez, (1899) 5 S. L.R Si

''•""^

wl.^*
,^"'**y/' "« '" '^•-l- Every mechanic or laborerwhose hen is for work done for wages shall, to the extent of

through the same contractor or sub-contractor to the extent ofand on the twenty per cent, or fifteen per cent., as the Zlll
of this Act, o which the contractor or sub-contractor throughwhom «uch hen is derived is entitled, and all such mech2«

e" V. c a"!", 3
""' *'""" ^" ^"""- '' ^ •

^- ''' « 1-^ (1)

enti^effr"?
"'" ^•"** "^•-^-'^ wage-earner shall be

Z!y fXd""^ * '^" '° ^-^-* "^ ^''^— - com-



ii

of'^^'^^^orc^^::zTr "^-^ -^° --
» claimed by ..,e..rSZ peSif ^ 'f"^'^ ^»'«° *h« ««-
culated on the work done ^r It ? !** *'**'*"''J «*«» be cal-
tor or sub-cont^etor ^ZT^l^^^^ «>- ^''e contrae-

4 PercentaM
*«*fife-eamer8 are employed,

tractor or srZZZlTj^. •PPUed-Where the con-
tract the percentage afore^idslnfof

'" """"''""^
''''' «°°-

claiming a lien under thVAct b. T '/*""''* " wage-earner
the contract or for any other fur^LT!? *° *'^ ''''"P'^«'>° of
nor to the paymentof^^ f^h?^

*'^ ''^^ » -ntractor.

Wt by the contractor^r^^l!^'°r"""°'P''*'''"''^*^«°«n-
satiafaction of any claiL of Jiyrnr "' '° '''^^'^* "^

subKJontractor.
"^ ot any kind against the contractor or

5. Device to defeat priorty of w««;-ittn«» i.any owner, contractor or «nK
'^'•••^«»—Every device by

priority given to :t earned17 ™^^^
"^^^T

'' ''''^' '^^

«« respects such wa^^am" "
ben n l^^""

^^ '^^ ^«* "h"".

13 (2-5).
8«-««rners, be null and void. 59 V. c. 35, g.

cancel agreement forfeS a^v n» ?' * **"^- '"'"^ either
recover any deficiency J^J.^defeSr^'n"*'^':,"'"

'^-'^" «"<»
provements on land and T™^? !^ V .

defendant made im-
Plaintiff claimedS for taS^" 51 ^i^f'^ "" « ««''Pe°ter.
paid. Work went on afteTlSh of f

"*
°f

P''"'"^ """^^ ^^s
D. & McC. Held, tLfpartiS'' "L'^r"* ^'? oonourrence of
and mortgagee. D. &K h^^nl T?*^ "» "'°'-'«««or
not cancel without giving more ti^!^.^™"*'**

«««°«on could
subsisting when plaintiff^diTthe woric SnX'''"'°'

"^^ ««"
the hen subject to charge of D & McC fn. ''"'r''""''

*°
*- Alec, for unpaid purchase
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STl" M?"'^-
^"^''"'^ ^- ^^'"•'^J'' (1»«2) 14 Man. 227,

r«lln^!n"^**,ra""'''^''
o/omaid," ,-.c.. the percentage refer-red to in aec. 11 See notes under sec. 11. Section 12 of the Mani-toha Act IS similar to this section, and in a very recent nftl,

iZ'J^ ? '' '"'^** •'^ '^^»^* «' the owner that u the

SS™ fn^w^'^K """P*"*^ ^^^'^ » °'>*»»'°» due to th^con!tractora and that sub-contractors are, under sec. 8 of the Mechan-

-•' StST"^'"'"' "^"^ 4«t"-(««'- 10 of the Ontario Act)

^^^ to we amount owing to the contractors. Section 12

wage-earners and provides for the enforcement of the lien in

also provides that m such cases the wage-earners may enforcetheir hens agamst the percentage required to be retS by th^proprietor, and this percentage shall, in the case of a coSraSnot completely fulfilled, be calculated on the woVdone or maenals furnished by the contractor. The insertion in the Act of

W^P^TT ??°*r.!?
'° "^- 12 «^^ows that the protection e^!tended to the hen-holder of giving him a right to enforee Ws

rfiltX'.I'r"?*,?""*^*"' "^«« *J»« Ltraetor h"s nofulfilled the contract » limited to claims for wages. Where how-ever, the money is payable under the contract by instalmems mthe work progresses the lien-holders may enforce theJriL.L To

X^tt^Ti^?'' '"^^ ^ ~ '" " *»>« Bame rema n

Tm!^ 463 '-
proprietor. Brydon v. Lutes, (1891)

XT i'*
'*^*"*« "^« '•' P"P««e of defeating claim for lien.-

Nothing m this Act contained shall apply to make legal any
payment made for the purpose of defeating or impairing a claim
for a hen ansing or existing under this Act, and all such pay-
ments shall be taken to be null and void. 59 V. c. 35, s. 14

(a). "SjuOl be taken to be null and void."—Under a formerAct It was held that payments were valid which were made to acontractor by an "owner," after registration of the lien of a ub

Zr^h'' "f.^'t'^r "°*''^ '^''''^ ^'^ ^'*^«"t any intention toimpair the claim. Brtggs v. Lee, (1880) 27 Gr. 464. Other
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U892) 22 O.B. 439, and ilcBean v v"' ' •^«'»«»»»fl'» v. WtW«
The question a, to any tvl fr"'"'"'

^''''^ ^3 O.K. gu
Poee" mentioned is a quSonS ''"°1"'»^« '»' the "pur-
ing to the special circIlrceTofeaT ''

^'!f
™'°*^ """""d-

estabhshing the purpose or int?n? wouMT ""? ^^' ^"'<^«'> of

.
See aJso Ottawa Steel cl^tTT ^ °° ^^' «en-holder.

cited under sec. 13 (a)
^' '^ ''• ^'""'"''^ ««PP^y Co.,

cont?c;i?ayern*SeriSVir^ «7
^"^^^ -<»« to the'

can affect the lien thereof (S^!?/^^ \ « ««b-contractor.
12 N.Y. Supr. Ct 12) ani fh

"^^ '^*"^<'« ^«*« 0. d- W Co
tje lien any Paymen'thSeXTadeTr ^'^'^ '° ^^^-- o^«^eWe V. Moulding, 74 111 322 »«^^^"^- ^~«»t' «««• 367;

notice to the owner from a sf^Jon Srt ^'^- ^''- ^^- ^iter
fully pay the original eontricC ^aTt: h V"""" ''*°°°t "^^t-
the sub-contractor, nor can he oav^n! k

^^^^^ *he demands of
another nothing, a; his pirtfa ify^Tt.l^^^'''''^

'° ^»"' ""d
(A

; ^orMo«.c V. Moulding Z^J djermine. Phillip,, sac. 62
collusion for the purposeVTLtit ^i*^'"*" ""^d^ by
Hofgesang v. itfej,«r. 2 Abb. N cIs (N Y uff

"^'^'"'*' ""^

of tt^Xotrcr:^h1ateSc'\*^« «-- on account

r--nr^^rur:f7;;: r-::i
-- ^^ -.

"^ «, .tt«.p. «^r^rXTr"*"- »' "• "".
t.on to ,h. H«h Court, or to . i.Z T"""^ °'' "^^"^
.-T .« .c.io„ .0 r..U„'. „:: ^'"X"

*" I-™* power to
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P«^«nm,r.W m »«,oa 4 „t thU Act, the «m,e .h.UJ be

con.™'.j"b"r*i3r?r"2:.°' "
'""-"• ""

"' • »»

"

-si:^::°iti^S\r£i;it':?nnrb'°po'r"°"''™"

«»« «.». Co. T. e««o.L .J 9, ^» of the mine. Ken-

under .ee. ,, „„, .. p.'
,9, „„ ^„„»|;^^^

jho c,«. Ced

»..H...-s:le™?..^s/^rrs:--"l

17. Eegutration of oitim for lien. Eev. Stat. c. 188.-1 A
tmZ ':r,r''^^'^

^.*^« -«-y be registered in the «gis-

in which th r J
''

'° *^' '""'* **"«^ «««« «f the localitym which the land is situated, and shall set out :-
(a) Content! of claim of Uen.-The name and residence of thepe«on claiming the lien and of the owner of the proX to he
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done or fumid.Jor pC? *"' "^^ ""' "' ''" *« »-'

ti«« offl«.^ " """ "" '"« » "*«««d m the Uu,d

-d.^. Of.het^rir/^^^, J-

"-"ed V th. .».

s:r:nVt^':;trttr3"--^^^^

(3) De«cription of l«adi where Hull «-j^ ^
_w».»« * • J .

wnere uen regutered aninst railw&v—When It 18 desired to remster a Pl«i«. t r
"*"*'^ rauw»y.

of a railway company itT«n K « ''° "^'*'°'* *•*« '«°^

IimI
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the completion ofSTwoSX i""'- 1-*"
^^'''^ ^y' '"»

See in this connection rt[L22%'r«n^"|8 '"''''"'''

virtr:ran S^t*t"'iJST"* ^"•'"rr'-
'-""^^'^ by

Held.that<'G-hVdarLr. •

°"«'°''l '«™i8her thereof :

the affidavit of veriflJatS "^^^ * "'"" '»' ^^e same, but
moat be made br£,S anTn'^fb'^ T*"" •*' ^"•'-«'*'°° 2
^««, (1883) 3 O.R™76 ^ *'*" '*''^°'*- G^mnf v.

ingth?trkTftn"£rt^e'i.IJ: T^^ °' ^'^^ ^"^^ ^o-

this section and aCSn 26 "*''• ^* ""»^''^«°" ^ of

.a«e'^;krxtel^^;'Si;nrr^^^^^^ *r^^- - -^-
registiy of theHen Notice C^T J^

"^^t^^d prior to the

existence of the ^ntracf Sf nofiffl
""*"*' ?°«^'«dge of the

Clair, (1892) 12 C.LSl4r28 CL^Jir
°°*'"'- ''"' ^- ^•"-

^n (1890) 23 N.S.R. 12of(Ck'ltS I? '

'''^^'' ^^ ^«•^

nndl'Thirh%:Lrn5:i^\a^^^^^^^^^^ 0' -tract

-ubj^^t to the ^^eSinwinThr? ""
"^'i'"^""*

»" "^'^ ^o^k

(1902) 1 O.W.R i4P°«»
'° the action, brewer v. (?n;?E«,,,

moHj!:^TZ:!:^m'SS' ^r^ « P"- «^«tered
fendant and the ^nds of tb^l- f ^fr^^ *° «"»'°«1 de-

^yVhl^r^tir^'aV^^^^^^^^^ -* ^''-^^ -^-
claim. Dunn v. ««oaL7i885 43 N J Ea' Zr^.'"'

*° ^''^

5ym«5, 4 E. D. Smith (N.Y.) 756
^^ ^^^'' ^'"""'' ^-
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I
f'

•

-y they redded ?nthS dfi"*'^",.'*'^ "'^•'' Districf .id
which give, vitelityto theTn i. S H '

''"'*• '^^ '*«'"»°'y ««*
may be effected by .fflda^t itJ *^"' registration .nd thi.
lows w.ge.e«me« S?o^*32) ?n"S?*

or «iig„ee. The Act .1-

and a, .11 .re withinThe Li?i o? .r^Pj^""'^'^«' '^ "^i^^nt..
the solicitor is given Se .Sn 1^?.'^"*"°* ""'^ t'** «ddre«i of

•ion of the residence of the clnim-nt i^ u
^'"^ *° **»« d^^^rip-

part of the town of MLnedoiT '

l^''\^°''^^
«t.te in whS

lie describes himsjf « oftJeTo^ oTm- ^!1* ^ '•°''* *»»«* ^h^"
cient. •• Irwin v. B.j/„^ aSS6??M ^ •i"'«'J«?f ^t is quite suffl-

Andersan v. Oodsau"am 7 Bcn''^^' "T ^'^«- J- See riso
the rule which might annlv J . i

• ^' '^^^'"' " " "t^ted th.t
and number of thf rUSe^^Je wo„W fn^^ ? *° ^^'°^ *»>« ^"^
villages. See .!«, Srremrk. il ^p^'^*" T"" *«"« "<»

Hold^H:;;SsTt;;t^lTv^^^
that the^medy of the lien-

in such proceedings SS t p^^-* ^'??!^* "P «°«1 d^ided
26 O.B. 252.

^^ ^- -^'^'«<^. (1895) 31 C.L.J. 281;

w«2m;ilS\n;:;:Jt2' ^'SJ'-S'
'^^

t^
cA«r^«<i."-Work

eages were recorded on thX^ Sf*
°«^«»b«r. 1877. Two mort-

Contractor afterwfrrr^ied^S ^/
/^^ ''"°* respectively.

August, 1878. The MasS hdd th!^^. '"f°
"*'"°° °° 28th

incumbr.ncer8 and rrfS to mi- i * "'°'^««8««» were prior
finned. ^y«e. v. ^^^'rfi 79Tl5 CH ?3rT f''f^^"* «'"

ment of claim does 'not' sufficientiv statfA''^?.'^
**"** ^'^^ «*«*«"

and also the person for whom th/^! I ^" ^^^ "P"*^^ owner
of claim registered sJatrrth« ., f

'''*? '^°°"- ^he statement
the estate of G W Be^o„ h,V !

^^"'"^''^ '^"^^ « «^" "Pon
ficient and it is alfnSdaneTS^W ' *'.'°'' ^'^^ « '"f*

tario Statute. '

'

'«'°ordance with the form given in the On-
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A. to the m>a of I«d wS'tfth^T ^°^'o' ^'°- ^PP- 3"^
*«».<«>» V. ford, (imTm\js ?i% "^."^ *'^'^'- ^"^ ^^
164 M«^ 147. The Uttert^ d^ LTl^??/" ^'"^' ^^^)
•uthopue the holder of « KeHjwTltj ^* *^' *•*"*• ^^ "o*
« part only of the land ,u?W i^

own option to enforee it apoo
whrther the whole o"nly. Sit «,*^*IT .

'^' 'J^'^'''" "to
tjeoonrt. See «h« on ?hf. po^? jl^""? ^.? "^ »«•»"» 'or
Ma«.83. P*'"'*'^<*"«'*vJI'o»TMo«, (1900)176

« -A^f^
"^** "**» claimed os due " a. v-*

'•et that the lien ia claimed f^a 7^*^""^^" P*^« «»e
owinar doe. not vitiate the «liim ^wPf**' "^ "»•" i« Mtually

J^.
(1901) 199 lU. 29r But when fn.^'

"^^ '"^ ^•^«-
hen aUtementa of fact ww2 -

.P"^ *°*"^ «> • notice of
Jnlty and intenta^nS^fl^ln^ "^ rt""*"^*' but are^!
by forfeits the right to a iL JS ™P*''*f°t ""Pect he there,
effectual. AeschlimannvPrJSL'^''^'^ *^* °°««« '"^ or in.
T. App. 296. A ve^ UrL^^t T ^"""'*^' ^^^^^ ^65 N.^^ erjr large number of caaes are reviewed in this

-tS ^•''^^^ltElT..':s^!d'^Z^^^^^ 3. "^

omisfflon from the registered ^l«i™ #r ^i
''^" held that the

dence of the Person SfwjJm^rul^ir' *1?."»« "''^ r-^'r ^' "-^^-^^ '-^-bed s StaiTtSr-ir^-tj

<*l^.^''ii:'i?t^ITas''^?°^;; ?Vr«^ Columbia Me-
•««»« a mineral claim and that an\Si*°.!^ .*°'°«« «««
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(I) "Deicription of the land to be charged "—Th- j—

^

^imteii. ••rLSit^^ "•ccnr.t. d«ription .u held

7Si.%''5S',S,Ssi-iS
'«''^- '»-- i-^:

0.B 515. CA Baker y. ^m6««e, (1896) 2 Q.B. 372
'

Ihe particulars of claim in an affidavit for a lien were • "T».»putting ,n bath-tub., wadi-tubs, hot and coVd water ^nneetion/•Hnece^ry pipe, boiler and hot water furnace JLS w^%?""'
S", ri 7"^ !?' '"**""^ "<* P«rt for labor. It^^iJS'
^^!; ^- '

^'"«°*»°«' t»»*t the statement was fatalIyT?ecUve

statutory hen. Davie, C.J.. was of opinion that the particular
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"ton. work ~.d SJtbi uK^'^k'"'' "•» "*'*•• "Brick imd

Held. in«,fflcient. 7J?'v cwi rfe ?1 »»»•"«• of |123."

(1878) 124 Mm. 516 r^l.^- 2- P- 266, Ooj^„ y. htoKT
(Mam.) 643

^^' ^^"** ^- '^^^O'ley, (1864) 8 AUen

tain »um «d that tteTen cWma^t. flS^r^'V*'*'**^ '«•• " <«^
n..teri.l. and had done a D^2f„„

^•*' ^""'i-hed certain of the
•tate how much of the irSTj^f ."'.*** *'»••'». but failing to
value thereof, i. f.tal^dS", i^,,^^ P«''«"»«d or «,•
Div. 361 ; (1903) 174 NY^ ^**'* ''• ^^'^9»tone, 69 App.
A claim is not inaufflcient beeaiu« u # 1 .

Plana and apeciflcationa which wHS. i"H *° *** '»«»» «»e
tract. On«»<ai ^e,^,^ CoTo^Mt^J^I^ *' '" "«««' eon-

^
A notice which fa 1. to aiat^Sl^nn"''*^

*^ ^•«-^- ^K-
formed or material, furnirti hv%h ^r**'

"*"*"* »' '"bor per-
Toop y. Smith (im]lmKY^2^' ^*° «*"»«* » invalS.

wheSi^h^Vori^wTrromiirS
it Z^fii'^T

""'^ «*' «-•»
an agent wa. -ufflcient iSll^" S *^'* *** ^^^^ <»'

(1902) 170N.Y. App i)9 bS^ J
^^^"^ *^ ^"^ ^ork,

Ontario Act the affli^Tof anl^''^^ ^°«^ '» * former
V. Dunn, (m3)7oRm ^ ''" **'^ in«ifflcient. (?,»*«

-ct^ rJT^"!
"*" •^'-^ -^-^ P"Pert.. .upra, under

Of Pe^n. cat;:: ^^ u^n^rhe^rrt^^^
"""^'

therein, but where ino«. thS ,•
P^perty may unite

oach li^n ahJb^'eSJS bvLT ^ " "'""'*' '" °°« «'*^
thi. Act. 59 V c. sTs 17

" ""^^"^ ^ •«'«'"» " of

(a) ''Any number of properties " Tr. «!.-
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^ ir«nnoiMi« Co. y. 4rfc», (1904) 76 Coon. 8W
iiur i«dSX"lL*^K'S?^*"' «•» »•" i. to mrt. T.ry build-iBf MM UM lot on whieh it i« eraetcd liitble to the lim f«- «»«1
;Jow upon it Md for m.teri.1. furniSS fw i. SLil iS
•J^nieti^j of tlj. building. Wb^eHlSr^/bSSi:^•mtrf under . dn«ta oontrMt upon oontiguon. Und. thf.S

sL'zruirffi^rrrftti'iSiirs^^^

W. OUm not to kt iBTyiiattd for i«f«mnlity.-(l) A »h.^t.d oon.pu.no. with action. 17 «d 18 o7thi. LM^u
«Jr be wquired, uid no lien AM be iny.lid.t«i by roMon of

iiiil^i u> the opinion of the eourt, judge or offleer who has power
10^ M wt,on under thi. Act. the owner, oontraetor, .«b^.

d^ L"'r*T '^°*^*' '^"' M the c«e mny be, i. preju-

(2) Nothing in this aeotion contained shall be eonstmed aa

(a) "A «w&«/an<M/ comj>^»o»M!«."—This is a salutarv T>f«vi..aon. Thepartie.tobealfectedby.claimTrentitlito.J«7ir

*J;?J^°5"^P*^/*"° •"** *^ «'*^*«* their rigSi but H^IS^^

J^^ ^f^f lecture that the tenns of ««tio2 17 ind 18Bhould be followed merely in substance, so that on Se ont^dvalid cWi would not be lost on mer^ technicamies by a^v
other hand the obvious purpose of the sections would be swurod

*ul^^tT*^^"**
'^*'' '^'" P~^^»°°- " ''o-W by affTrS*ufflcient data ensure protection to owners, contractoni subWiractor.. mortgagees or other interested pe;sons.

The courts will doubtleas be indulgent in rmntM « „-.:-^
and defects which dp not affect the K^cTTSe noSTZ-re not necessary a. safeguards against impodtion In Criir
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iiJ; ^kni^^l^ l?i«; ,«M; a O.L.R. 107. ft^d C

^«*'
• . . It ! iM« j^ Ti ^^' *'"' *•»• •ehwne of th*

-k-tie. of pr.ci?i„°5L'S:«irJ!:."»f•^'' *^» ^ 2:
proMdore provided for th!T.1f * '** '^^^ *« *!»• •umm.ry

pment anyone from beingmWed ST^^I^ ••^uffleient to
non^HMnpUMce with .uoh t,ndition. 2^n5f 2^*' >^^ » **^
the owner, at leut m far^Vw-i ^"'^ ^ ""'•^ e^wi by

36 111. App. 150. In . pZnt v2 ^- '^ J *'"^rf« V. O'JIara;

of lien which fidW to .Ute wlSJtSflriT ^'J^
*^* » »<>««•

nte My, the noti^lJSuto^ *" '^''^'^ *'»" '»>•» «>« rtat-

whic?^jijis ?:;S:^ 2rrr ^' • ^^-p^^*" -
•Ute the correct name ofThe^„^L^\ '•^' ">« '•"» " to
b«Mi fomidied and the labJr ifJT ^ **•*"" **»« ""teriala had
li;-; fie^ve, y^nZl^tsS^^^^^^SI -» '"validate tSj
of atatement of labor performed ml^nZi ' .,-^. ** "^^ency
S- 794. A recent caaTS M^T ^*'' ''• ^«»'««». 80 N.Y.
(1901) 178 Maa, leTilTuaJSSnh?!^' ^"r^ ^- ^^J' ^'«'^
m«y defeat a claim.

'""^•*** *''« °«ture of the error, which
(b) ''Ditpenting %nth regiitration " it *v

•ection 23 are complied with M^hT ~5 *?" P^visiona of
»ec««iry, except whefeSX jj dair^'"*™*'*'" "Z «>« lien is
the fee. mider ««tion 7 (3) See noielafpTl

"'^*' "'

«0. lien to be regiateied an eneimibrance-m Th •

upon payment of hi. fee. shaU regi^Cll^. ^''T^regiater the claim, ao that tho
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on after the flm. *" '*"" ^^^^^ P"-

"tract indexes thX part e a^^^
"^ *•>-

cribe the nature of thllZ
"''"' ""*" ^« "V de-

V. c. 35 ..19
""rt"«>ent aa "Mechanics' Lien." 59

Mat.. 193.
40*. 408; Orw V. «af»/o«,, (1900) 175

^nedlM"" ^*^'^' "^ ^"^ entity to «.eLT

CrtH^Th^r' T^* " ^'^"^ '»"'«"^ P~vided, the

mortgage and for imp^vementa X? li^^^^^^
^."^ °* """^

»?on- Mortgagees were 1,0^ n.!'f ,1 '"*^ ""^ *°t»o° ^^
holders and wirunlTmortgS^*!!!^/?!!^,^ °«"«^ »«-
registty of liens nndlisZ^^d^ OrSL^^ ^/"*'' """"^'^^

pay Bnrplus proceeds i"to ^nrt wh fu*^"***^
mortgagees to

-or:iW^^i-t-.ta^-^Voft;:^
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U A.R. 1; Wanty v. Robint, (1888) 15 0.R 474
^ ^

S7on'JJ^rSL:!l .^^' °'* °*'*«' "n***' section. 2 and 7 See

aasimis " that aan*;^,, a:a 7^ P"riy. hM heirs oroBBiKUH, mat section did not apt- to a ciup in nrhi^t. !. _^

hen. charrre or interest, even though the sanie had binTi^S

8.C^SJ**
^*"' ''• ^^^"' ^^«»«> 23N.8.R. 120; (1892) 21

M. Claims for U«iu when to be regi.tMed.-(l) A claim for

w^ provS:JTV
'°''-°*"«^' -3^. inca^anotlt-

wise provided for, be registered before or during the perform.nceof the contract or within thirty days afterL com;^™

or ifint fri
'*"

1!*° '"' "'**"'•• "'^ ^' «»^«««1 beforeor dunng the furnishing or placing thereof or within thirty

.^re;-anr;;::r
''•^- -- ^'^-^ «' ''- •- ™--» -«

'--

inne dur „g the performance of the «rvice or within thirty day^after the completion of the service.

duJni tt
"'"", '"" "'° '*" """^ """-^ ''^ ^^"t*''^ «t any time

clZfl
"' P^jf^™*"."* «' the work for which such wa^ a"eclauned or within thirty days after the last day's woA forwhich the hen is claimed. 59 V. c. 35. s. 21 ; 60 V c 24 s 5
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AlONOlUNT OF 1902

"» iriveD hi, to.1 ee^""^
""'"«'• "i^wr or other p.™„

ment lUthongh not binding hetwZnTJ^t"' f * P"**"" *"«"««-
of building materials, whereby^rfoLT"^*!! t°^ * «"PP««r
from the latter all the mZZl^SZJ^^'''^^^ ^ P"«»'«
wg contract, ao that alSonS. ti^ -^ **"* * P*rticular build-
defined until ordeS 'ie g?;i.*tdT- ""• '"""*^««' "« "»»
tranaaction, although it mfy eL^d „! '""" "*^*' *^« «»«'«
together by the prelimLS?Se«ta„^f

*"""
u™""**""'

" "'"^«»

•k.^c'^rr^^?™":.' -«^»'
J""

"^i "»' "".e b^ . me.

^•ji.o.lyeoIor.bleZiC^'i'^Jifl?!*™"^ « " •"Iter

•o«, (1896) 167WS * '"° *"'«'• '• W"*-"-

-p«o. o, .h. e„.s., do!;r^/eS.«i^tt5SiJ?;;'r'
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^^^^i^^^^^^ '- w?ic^ wa. done

in 28 Or. sS^ibatS^'i^^Zt"'
>n«.rrectly reported on apjeal

Aould have b^n cX'redXXh't*? 't''
^""^ ^''^ *^«

extended by the alterati^. ^ 4,? ?
.^Pt«"ber, and was not

(1894) 24 0.B 641 '
""^ ^''^ ^'*«- *«'"'»«'•» v. B^ard,

conttt/t^'oStnSeS't:': i"*
'^^ ''''' '* ^^ •»«« that a

stniction of wwSXd furnUS ^T T^''^^ ^'"- *•»« «°°-

tractor or another m^ontr^^ ^**""'^ *° "° «"8i°«»l «>°-

lien institute Xc^S^TtTZ'J'''"' '° '"''*".'• *° ™^°«^ «»«»>

after the materir?uSe?tKr ^'''^^ *^«y»

the furnishing of the S^r^i tM^^ ° '"? *"« "'«°» *'•o™

registration m miSr ThTlc^ "f ipt^"2f
°' *« ^"'J^' "o* ^om

(1877) 25 Gr. 273
^^- ^^^^'"^•cft v. 5««,,;a„^,

teriat'%7"
''"'""' ^'""'^ ' ^•^•'^- 312. cited under "n.a-

contraeffor thepS/of th«^ ™!^^^^
*^^"*^- ^here was no

la-t of them we^^Zllht ll7y,
^^"^ "P**" *^« P^P^^y

:
the

on the 22nd Norem^^a^Xl * ZT''\ 'T *^ »«'^^«°t«
on the 23rd NoveXr H.l??i, 7*?" P'**^ *° *J>« >>«iWing

clain. of lien r^^^tioX'jRToVrX'r^rS^"'''
**"'

from the 22nd November W«7; «^" l\^^J^^' ^8»° *" '""n

under ^ioAo of thTrvl'SV^^^^ to

irf.«i later. Oale .. b£^, ^,Z'm7Z,'^^'7f V^^^

1.^ items was done no worrh^al !:::;'^dot i:^.SVV^:
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fe

n.

t« diSrJ\*n^^°'? T""
'^'*°« «"« »•*»«« on which the lienwaa claimed appeared to be completed and were ni,r«>.«^ k„their pre«mt owner without knowl^ T^nyUen dT%^1

4b Conn. 296, and NickoU y. e«/i;«r, 51 Conn. 177
'

falls on Zd.v *f"•*!? " *>« ^''^y 'J-y "-d i' the lart day

CAmJuin Fo«^, 54 How. Pr. 509, as to rule about computaJn

at a citii
¥*«««'>usett8 Act, a peilaon who furnishes lumber

to the establtthment of a lien. In an Ontario case the f.^™
Tn^W "J^f8«« to be used in the construction ^build-Z ?''"'^^"'-«'^«'J tbe'^on, but were not actually id«,rpor,ted

to be planed for placing in the btiildings, and Lavinir been l«ft

«».d»n„», which could be ,„.dc .ppll»bte to ChoMc^

»ol o» the o„OT.l j* or no, depend, upon evideiETuSS u^Si

:iJ
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pL^m. Ba^uJT^^'
Hen depend.. Holden v. Win.lau>, 18j-enn. iwj, BartMt v. Ktngan, 19 Penn 341

Dleti '"n?*;?' k",^ concluded a« to the .uffloiencv of the com-

^10/d; d» U.C.Q.B. 255, and Om« v. BarUow, (1900) 175 Man.

teJJ"»ft'' *A™" ^"*' " ''* ^'^'^ that a lien might be regig-ered after dwhonor of prominoiy note taken for the aiwunt^

dnrt bShL nl •^'^^'^v^^
.''P"^y •**«'•"• *»•« certain con-

to section 28 (a)
' ^^•"- *^- **' ^'^'^^' "o**"

P«d^fo*J"hftr""* P-l'*"^ "° '^' ^""^ ^^ *h« «^« ti«««of. and

CMinL^- *"°'^«?*^' ^ be uaed in the conrtruction of

at^ Se.^"?-jr2:l*^^^^^ ^"* -'« «»t actnaUyTnXor
inrmiH to L I?. ^"^"'^, ''f" ***'*° •'y tJ^e <"^« to a pGn-

KeftTh.~^f *** for Plateing in the buildings, and, having

uiuri^igee sold them to the mill owner. Held th«t « lion «
^Snin'tS rrr"' r^*'"**"'*-^ th:"ab^ni*of'Sc^:

reiiei could be granted. Larktn v. Larkin, (1900) 32 0. R. 80.

nnfi!^^
"^a'^riolj. '-Materials were supplied from day to dav

no express contract. Held, that the 1 en miirht be reiristprwl «t

(1900) 13 Man. 1^ the faJt, ifIhicfa.i^f^^:!;^S20 of the Manitoba Lien Act, at p 199, po.^ in ^ich caJe^^;^



140 THB LAW OF MECHANICS' UBN8 ,n CANADA

STaS-fstfollow^"- ?:i "'^"'^ir^'i'
"^ ^"'^ V- ^*«^fe.

Where * »-f«!?f ' ^^^^ ^ ^"- ^^^» °ot applicable

« a claim foruC ?r^TJ^.?*°»^'*'*°"°« **»« ™«teri»l«

materials furaiahedSn a,!!!* Z 'T,!I^
""^ ^« conaidered

J28
™»°«> within the statute. ScWc„ v. ^eZ*,, 17 Cal.

lot of good. JaT a i*r *i
•* *^* **>« furnishing of each

(1884) IMan M ^J?*.*
transaction. CKadwiek v. JTun^er

1900 13 Man i24 aLd^r* ^"^'T^^^^
in ifoJoc* v. Peters

followed. £ note toTht Uh"*
''• ^^'*'' ^^^^^^ 24 O.R. 159

^r^^Ztl^ZTjJ^^l 'r r™' «^«« h" but a
the toe of WinTa Uerby fh^ iSf**"'^ '^' "»*«"*' ">».
be measured Jth reference to I J "^r^ ^ '^^^^ » °»t *«

the contract betwlnfh7materij^ti'^d7/' ^''^''^'' "^^'^
the completion of the work hv T^ ""* *^* contractor, but by
owners.\ M^eZ,:tL^L nm^T^it *»•« -^^-"^
time within which a «nhl^nn*,.«; ^ * ^ " ^•^- 2»0- As to the

«e ^a« V.C (18S?"^°?ri3'"''
""^""^ ""^ "^*«''

theS^^^'^Sfli^t-jJ^^^-^d accepted by the "owner"
tractor wiirnot Stendtt^- °'^"t°«y "ctMed by the con-

when the de?2ts were rt^tH '"*^^
f^'^y

days from the date

eepted on the nnZZX^t^l:,S ^'ereTj"
«''

died. Makin, v. Robinson n884^ fi np t ,r f'*
*° *^ •"«"'«-

(1884) 1 Man. 169. £^o iVafl v r i' 5c '^ ^- *''^''«^.

28 Gr. 339. See re^ aJ to^-J' ^"T'*' 28 Gr. 30, affirmed

(1894) 24 O.B. Wl ""^ '° ««mmer, v. Beard,

done with the ultenortnr^'olS^7 '" "°""°* "'^
le« caned for by the Itr^ 1^y^^^Viln'^ZZ''''''f^rcompleted at an earlier date, the thirty'l^T^rS'^.^i'S
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Mam. 378; Sprague v. McDougaU, (1899) 172 Man 553- MiH.

Sr.r^i!i l"i.t"^ '^*'* *^* ^^^'P**^" o' putting up an

l^iJ^* !^'^ ^"^ *^' ~°*"«'* *«« to be placed onL ver

October, the plaintiff anertmg as a reason for the delay that hehad no money to pay for the crerting, the defendant Svi^ il
l^ ^ P*^,^- ^'*' "tatement of claim was not filed witldn

Z^i^'S^t^TnJt "S,^"^. »>«t was within thSy d^^from the 29th October. There was no evidence of any variatiSof the contract as to the place where the cresting was to be olaSd

S^;wTf'°^\' ?** «»\-tatement was filed within tSy

i^"l6%ofe"(ct
'"^ ''•*^ *"'" '"*^"° *' °«*« f**) "^

hJh'^
"'8«"'»cc«."-Thi8 word used here and in section 4 is

SnT^fn *°
'f

"^« !»•« professional work of an architect 4drawing plans and specifications, or the work of an engineer infumishmg expert calculations in respect to the buildiS subi"quently erected. See reference under section 4, p. 70
(f) "Wages."—See section 2 (6), ante, p. 53.

(?) "Upon whose cerHficate."-'Fhe certificate of an archi-
tect in a dispute between the building owner and the builder isno estoppel m an action by the building owner against the archi-
tect for negligence. Badgley v. Dickson, (1886) 13 A R 494-
Rogers v. James, (1891) 8 Times L.R. 67.

88. Hens to oeaae if proceeding* not had within time fixed by
Act-Bey. Stat. c. 188.-Every lien which is not duly registered
under the provisions of this Act shall absolutely cease to exist on
the expiration of the time hereinbefore limited for the registra-
tion thereof unless in the meantime an action is commenced to
realise the claim, or in which the claim may be reaUzed under the
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provuion. of thi. Act, ud . eertiflcte thereof wcordinj to Pom
6 .n the «hedule hereto, «gned by the proper officer of the court

1^7",'**?? '° "•* "^""^ "^ °' *•>« "^'^ divimon. o;

/!•!.
limd » regirtered under the Land Title. Act, in the

H K
.^,°®** °' "•* '~'"*^' *^«"^ »»>« »"«i- in r^^t ofwhich the hen u claimed are aituate. 59 V. c. 35, a. 22- 60 V c

3, 8. 3; c. 15, Sched. A. (76).
, • «, ou v. c.

Mlon MO now b. conmenMd and . li. ptmlm, nsgiitered before

(b) "-^n action ia commenced."—^.e..hyuivhen.hnM»r^ q»>

«o», (1877) 24 Gr. 448; JfcP*er«on v. Ged^e, (1883) 4 OB 246

i<»^° *^ !*'°° ^~"*''* «»'°"* *^« b"iWer and owner the pUini
tiff mvurt .how that hi. right of action wa. complete at tJe Smetne action was commenced. Titus v. Ounn, (1903) 69 N.J L 410

to enw'*; "i^ ^^^V
'**' **"* commencement of proceeii^^

™n^iZ *^^ ir 'PP^"" **» " **»<"» «" proceeding agaimrt a

tl! «if •iPT^"?*" ^''* °'' •'•^ °°t b«en t«ken againstthe owner withm the ninety day.. The pUintiff., a-ignewoJ;

mortgagee, but their action waa dimiwed a. againrt the mort-

f^^i^' 7!!
of proMcution. Having succeeded in obtaining

a judgment ertablishmg their lien a. againrt the owner, they

S^l *'"?'"*'"°f'.' '^' ^^ °' "«« than ninetyTa^ from
filing their hen to obtain a declaration of priority over the priormortgagee to the extent that the work increa«d the .elling valueof the land Held revenring the judgm -t in 3 O.R. m, that
the hen had cea«Kl to exi.t a. againrt the mortgagee. Bank ofMontrealvHaffner. (1884) 10 A.R. 592 ; ..c. 29 Gr. 319 But kcCole V. HaU (1888) 12P.R. 584; 13 P.R. 100, in which thelaSwere a, follows: The appellant's execution against lands wm
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placed in the henff'a hmnd. shortly after the registration of a
meehaniea Uen by the pUintiff, who began his action to enforce
aaeh Men and registered his Ui pendent within the ninety days
prMcnbed by aection 23 of the Act (R.S.O. 1887, c. 126). but did
not cause the appeUant to be added as a party till the cause had
been brought into the Master's oiBce, which was after the expiry
of the ninety days. The appeUant contended that as against hini
proceedings to realise the plaintiflf's claim had not been insti-
tuted within the proper time, and therefore his execution had
gained priority over the lien, and he was improperly added as a
subsequent incumbrancer in the Master's office. Section 29 of
the Act provides that the lien may be realized in the High Court
according to the ordinary procedure of that court. Held, that
the effeet of sections 23 and 29 is that the lien shall cease after
ninety days, unless in the meantime proceedings are instituted
in the High Court according to its ordinary procedure to realize
tbe claim; the practice or procedure of the court is as much the
law of the land as any other part of the law ; and the making the
appellant a par^ to the proceedings in the Master's office was a
regular step in the action, authorized and prescribed by the prac-
tace and procedure of the court for nearly thirty yean, of which
the appellant could not complain, the action having been regu-

(1890^100LT
'^*"° **** °"**^ ^^ ^ ^'^"" ^- "•"""'

,.
.^°,.*° •**'*" ""^«'' » 'o™" Act by lien-holders to enforce

their hen It was held that it is not necessaiy to make other
holders of registered liens parties in the first instance in order to
attack Uieir status as Hen-holders; but this can be done when they

?^.^N f?
»" defendants in the Master's office. EaU v. Hogg,

(1890) 14 P.R. 45.

(c) "An action is commenced to realize the claim."~ln Da-

r f"
J-<^^^pbeU, (1888) 5 Man. 250, the bill alleged a con-

tract with defendant, C, for the performance of certain work in
the erection of a building upon land of C. By amendment made
after the time for filing the bill had lapsed, the plaintiffs alleged
that their contract was with the defendants K. and McD who
had contracted with C. for the erection of the whole building
thus changing their position from contractors to sub-contractors'
No new certificate of It* pendens wag filed. Held, that the plain-
tiff could not rely upon the oriinnal bill and certificate of lis
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8« aUo goto. M<W leeUon 31, "P.rtli" p iS

(e) "Duly regiattred."—For esM in r«l.«««

(1883) 4 0\ 24i"'Z'LZS:nT'
''"'^^'^ " ^'*^'

(1 Every hen which has been duly registered under thp^^.
vj«on. of this Ac, Shall absolutely cLe re^^atr^^LZ
. .on of mnety days after the work or service has b.en3.
P eted or .ater .Is have been furnished or placed, orZe^^
claim' fT r'^ "'^" '™''*' P*"**^ " »»t-°ed n tt^

menced to realize the claim under the provisions of this Act oran action is commenced in which the claim may be realiL „nH^

(2) lien to expire at end of dz aoathi iiiile« nnewad. Ti..
registration of a lien shall cease to have any eZT^^Z^H:
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tractor to whnm fcl * .
• P*** «' *•>• contrwtor or •ub-eon-

jjj
to tbe eonU^for'irn''^ss':;d^^.^^^^^

;~;i;s:tr^'s*t£Lr!:igrs^^^^^

ing on the 23rd NS^^yTi^^^.^'^J;" P'-f«J in the boild-

ioff the Alaim «# i: J ' " '' ""a tli«t the tune for reciiter.

the ninety day., but Vfter XnoThv i ''o ^° '^"'*°

ninety d.y«. .nd i^i^tion di»nimi^\S^c\^aV''^'^ **'

againrt him vacafed. Bank ofMZt^iJ^J^^ ^ penden,

followed. Keffer.:Mlt^mTiltl}T^'^:^''''''^^^

173. ISS'iL 25 Sd 28.
^ ^'^^'''^ "• ^'•'' (1«»2) 2 B.C.R.

lO-KMB. un.
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I; f

' '

m

Pjojjt^to rMli» them oMmot hara th. b«dlt of prooa^l^Uto ^y o«wr ptnona to enforM liens agtliut th. MwwlSd

SjJJTr^'K^^*?^.^^"*^*- A dofenoe Med by » lien.

J^^ «72f
° *il^*^ mentioned in the Act, in m action byXowner of the property to eet aiide • lien ie not a prooeedin/'^omli« the ckin," within the meting of 2, STthe Artttonjj . eounter^didn, if p«,perly f^ed and . oSSfl^te

t»tion in nnneoe-eary if proceeding! are taken nnder wc. 5
*. "J??lf"*'«^"*^*-»«Hrfodaf««dtt.-.Ifthere

!i!LS^
«' ««dit^or if the date of the expiry of th. period

of er«Iit i. not etated in the claim lo regirtered. the lien .hallMUt to exiit upon the expiration of ninety days after the work
or service has been completed or materials famished or placed
wnlsss in the meantime an action shall have been oommeneed
ttd a certificate registered as reqnired by section 28 of this ActW V, e. 85, s. 24.

"l«I«.r:r^*T5* *<»!*' ^ >>««> done and acoepted by theowaer ^eoxistwice of trifling defects sabsequentiy re^^
J Ae conteactor wiU not extend the time nntiltiu^d^^

JSSin i^ '"*'*^f."? *^* *»•• *»'««* was to be remedied.

IMtt. 169. See reference to IfeiU v. Corroi/, ««<«, p. 6, wWchceae 1. inaccurately reported in 28 Or. 339. Stee note .ummri^»g Irwtn V. Beywon, (1886) 4 Man. 10, ante, p. 141
"""'"•"*^

u
1^**' v^^ "^ liea-koMer—In the event of the death of a lien-

holder his ngbt of Hen shall pass to his personal represenUtives;
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rona.

iir*

Moor0 V. /)Mfl«ii n90lTl70If.
P«J*wate f t. action S.* alao

(1901) 179 Mm>. 360 ^ "^ ^*^* ^- <^«««««y,

.ootts:xtis;£"jr;sr""^^^
to the plaintiff, and the SSltifffoi^Sf ^ "^-"^ °*'°*y «^°«

"Mwhttic to r^irter^deTtL Z * ^"^^^ *' *°""*»« «>•
tl>«t raeh re-SSLenTenlbiS ^^ '^?«?»«d to him. Held,
for regirtry^^S^^XTj^^^^'i'^'^. "\« «^»^

«7. DiMhug. of hoL-d) A lien miw be diaeh»«id w, .

^ft acknowledging payment, and verified V aiBdavit md
^iTlikrlrt* *•" "^ """^"^ «.d entered by^Wtwr hke othermrtnunenf. but need not be eopied in «,
to whieh the di«,harge relate, the word "diMharged." and atate
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11

the ngiMtntUm number of «ieh diMharge; the fee. dull be the«ne M for regiitering • claim of Uen.

W»«»wit7«p.y««timt.«witMidTM«ti«fliMthm<«.-
Upon application the court or judg« or other officer having power
to uy an action to re.li« . Uen. may ««i.e .ecurity or wy^cntmto court ,n heu of the «no„„t of the claim and may tl^pon
vacate the regutration of the lien.

(3) V««tta» laiMimtio. on otiwr grwuid^-The court orsuch judRe or other officer may vacate the »id regirtration uponany other ground.

(4) Who. MtiM of applieatira to Tseate not wq«Wtt.-Where the certificate required by ««tion 23 or -ection 24 of thi.Act ha. not been regi^ered within the time limited, and an appli-
eation ..made to vacate the regirtration of a lien after the tfme
for regirtration of the certificate required by «H5tion« 23, 24 and
-5 of thi. Act, the applicant diall not be required to give notice
of the application to the pereon claiming the lien, and the order

l^. , ;r
"^ ^ "^' " '*'*' »P»° P«^°«*«<« <»' the

certificate of the proper regirtrar certifying the fact. entiUing
tne applicant to .uch order. 59 V. c. 35, .. 26 (1^).

n.vmir„1 .""'"Vr^"^ '""" "' "**'Pt ''Weh Mknowledge.

Sre . cii^nJJr'"''' "••r""* •' ^•"''«» by. affidavit .womCrore a eommwioner i. .ufflcient, if regirtered.

.!«iu Z'^'' -^ T*' **^ autkori$ed in writing/'-U i. de-.irabl. to regirter al«, the written authority of the agent

.iJ^Jf'^T"' '^t^c '^ "**"• "/^'••"-The*. tribunal, areilemgnated in «c. 34. See a. to awarding coat., mm;. 44
(d) ''Payment into courl/'-The mode of payment i. ore-•cnbed by the Con. Rule$, 406, 410.

Payment u pre-

tered'Ll'rS^ r^ "i*""
Or^^"-^ortmt^ under regia-

Ind f„rS^ '"'' '*T'^ "°'"y ^ PV «ff prior mortgage

Si^wrZS '"t"
"~«"''^ "^ -etion^begun.S

r^3^J?.«^ .!^* P"^** Mortgagee, notified lien-holder.

of hen. and «« penden,. Order granted mortgagee, to pJtS
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«f «.v pen™.! j„d™,„, ,„ th. cl.im ^nl """"^

th» Act, but no further proceeding ri,.„ be taken in the .ctiru

r no^w^tZud? '? "**""**" °' *™^' P"'^'^*^ '«"i"

where tn.i^'' """'' "*"^"° °' *™^' •"«»» P«"on m.y

if the HeSd^S^" to orSISV' ^T '^t*™^'
*"* "^

the time limited by^23 24^25 ^"'""^ "" "'^^ *'*••'»

di.hlirthe"^^?' ^4z:^r'?:^n''Z^u''f^r^ "p^-
8.C.R. 406.

»«"«'»««• V riemow, (1891) 2 B.C.R. 82; 21

lien WM gonT If the note wi. n"*?J" *"''™ '" P'^'^^"* ^^^

to no waiver of the Iten EdJJi"^'' "n"
P"^"*"* " *'»«»°foi tae lien, ^rftt-ord. v. Derrick$on, (1859) 2R



150 THl LAW or mOHANIOB' UEKB W CANADA

NJJ^ 89; Jonei T-Mooru, (1898) 74 NT. 109, 22 N.T. Supp.
68; Wm«» y «i.j^, (1895, 93 ^.y. 477, 88NX Supp iSThe other pronmon. of the Aet murt be compUed with «^ if itmvolve. triang pn««ding. to enlo«3e the lii before tSZ^.
Z^^ti^^JO^'^ HZ!' "^^ proceeding. m.y be

t« J*2!L"I1!II?^ir *«°*^**^ the debt then beoomes due

^PVmentofthedebt. WWe the note ii in the hmd. of a thirdP«t7 00 proeaedinci out be tiduu to enfone the lien. If the

S."!!^* **•'" **^.°'*** •*«* * *^« ^«^<»" o* *»»• note «t the

SS! i^if*^*''[T^«'..*^' '«* *'^ ^^» negotiated the

». Uea-hoUen to be emtitM to iaforaaiioB fkem owner as
to tent of ooBtraet.—Any Uen-holder may at any time demand
of the owner or his agent, the terms of the contract or agreement
with the contractor for and in respect of which the work, service
or materials is or are performed or furnished or placed, and if
such owner or his said agent.shaU not, at the time of such de-
mand or within a reasonable time thereafter, inform the person
making such demand, of the terms ot such contract or agreement,
•nd the amount due and unpaid upon such contract or agree-
ment, or shaU intentionaUy or knowingly falsely state the terms
of said contract or agreement, or the amount due or unpaid
thereon, and if the person claiming the lien shaU sustain loss by
reason of such refusal or neglect or false statement, the said
owner shaU be liable to him in an action thcicfor to the amount
of such leas. 59 V. 0. 36, s. 27; 60 V. c. 2f b. S

(a) "Aim Uen-hoidtr mav at any timt demand."—A torn of
demand is not given in the Act and a written demand is reslly
unncMMiy. This section is for the protection of snb-eontrae-

MOT^f^/^^'^J^"'**^'' "*°' ** Lumbard v. %rocii*s.
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ao. (Mm for ia^witioa of ooatnet fcy Ueii.hoUtor._The Court
or judge, or other officer having power to try an action to realize
» hen, may on a lununary appUcation at any time before or after•ny action is commenced for the enforcement of such lien, make anor^ for the owner or hi. agent to produce and aUow any Uen-
holdw to mq>ect any such contract, and may make luch an order
as to the costs of such appUcation and order as may be just. 59 V.
c. 35, s. 38.

34 « to'^JiSin^lT^' " """^ <>^''-^ -• 31 -H

.ll«2!?" * 'T"*"*
^** <^®'^- ^^7' «*• 126. sec. 23), which

»!^ P««e«iings to recoYcr the amount of a mechanic' liento be taken under certain eireuuistances in County Courts andDmsion Courts^ it was held that this provision applied only to

in the ordinary way to obtain judgment and execution. iS
iJ^^tT*? r r^ " «c«o« in the nature of an action ofaccomit by 8 hen-holder against a mortgagee who has sold theland in question under mortgage prior to the lien, though theremay be wider powers by way of summary applici^tion HuUon
V. Valliers, (1892) 19 A.R. 154.

PP*«»«on. awton

31. Mode of realisiBv Iieiu.-(1) The liens cnsated by this
Act may be realised by actions in the High Court according to
the ordinary procedure of that court, excepting where the same
IS varied by this Act.

(2) Without issuing a writ of summons, an action under this
Act shall be commenced by filing in the proper office a statement
of claim, verified by affidavit (Form 5).

(3) The statement of claim shaU be served within one month
after it is filed, but a judge or other officer having power to
try the action may extend the time for service thereof, and the
time for delivering a aUtement of defence (Forms 7 and 8) ihaU
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H«f ^*i
^! **"? °°* •** °***~'y ** "•'« "y lien-holder, parties

^M '/ T:
vanationa from ordinaiy procedure.

tony Braden, (1887) 1 B.C.R. Pt. 2. p.
^^^^ ^^ *'''*''

Iw.k!«
*2'**°!.*°? proceedings to enforce mechanics' liens mii<.t

Although bv«« S ;„?« *^L"."°*'"**^ •'y ®^ V»«t- «»•• 24.

JudrSL i^^ete i^Sl*?** 'T" ^''*' ^"^'y Court

County Court I.-T-' • • ^* P««e«d'n»» are instituted in a

Phmtift m proceediDg under tbM Act to enfoiro their"ten Hied

..
~"u"»n. rvgiwena enfied by an affidavit and thi> Mm.

oTcSSr"£Tas1.or"'*''"n- nVthatiflhe^'sit^'^w™ •-^* ""^ '" P^P*' '»™>. yet «« it contained all the

SS^«rZ?id h ~r'i"
V? **^ ^«*' •"> amendment „««;

192 ^S ZV^ ^^r*^- ^''^'^^ ^- ^*«». (1890) 20 O R192, 695. See Beveredge v. Hawet, (1903) 2 OW R 619

h.Ii;t-.^S'Sr* '"*"'"°^ "^-^ "^ »'^' «•-

.hJj't!!*"!,'"'"^
"owner," u,d .ny .ubeeqoent trrafere,.

pisiti,^r/STnnt?ij",^srr,d-^irj£H
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raffiirt»n>/i «#-_ TL .^ '''«»«ea title and her conveyance wu

rmmS™ „. !• ' ''™' ""*« "•• wmmniced after the

Utttitnted by one within the thirty daya mentioi^ in th« H

oant and claimed damages against him for fraudulently with

Mecbani^ Lieu Act have many incidents created by the Act

«.h« .he .^hitect p,.i„«?s:s p"„r.'?s '.'Si::;;:'-;^
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m

B^ikaw V. Johnson, (1901) 3 OXJR Sfi «»— -i-« r •.•

Larkin (1900) 32 0.R 80, dt^. a^f p"?*. ^ '^ ^'**" "•

A ^!i
"*^ .*• **^*<' **'**»» <ww moMfA after it i$ AUd "_An order .Uowing *rvice of writ out of jurW SonaZ\^

Sipter iS «r5i m **^ '^' appewnce under Bui. 246.i^oapier isd, ko. 36 (1) requires appo ntment to be mropH hvjudge, Md eeo. 36 require, eight cleJr dayTnoticJ at tn^ mIIver V. Crown Point, (1900) 19 P.B. 336.
"• ""'^

danll^i^l'* 'T^'if!? ' »«h«»i«' lien against the defen-

He ibuSST^' !2^ ~»«q»ently Aled hi. rtatement of claim.

The di«^^»^' "^ '^«' '" *'•«*«* i" purauanee thereofThe defendant company applied to have the order and wrrioe

ISZ'Sl'r.-*r*'*'j,*" ^ «~»°'* *•>•» there wu n"S.Tuto?

IcfiWl't' 17?**'"-
.^™i?^- '' »' the Mech«r"SACT, jt.s,N.8. ch. 171, provide, that "the lien, created hv thim

chapter may be enfor^ by action, to S brJ^ht^d^^Jd L

a wT^!.? .,1 *^* "^^ .•"**'»° P^^'*** t»»*t '^thout i.miing

m^i T°"*^ ? '*****° '»"*«' t^ «l»«Pter AtU be com:menced by fihng in the office of the prothonotary
~".

JSrSt-.i!'^/*'^*^^'®'**^*'' Subi^siion 6 prJ.vide, that the statement of claim diall be aerv^l mithir, \«!l
month after it i. filed." Held, thatCiJv?ceTa?U?S;Z
S?h rTectl 1.*'^ ^"*' *'/ "^'^ ProcedZK'^o^
rJS «*P«'V "•* ^"^"^ "^ • ^t having been followed in

2S^^%' r'^^S^f,^/^- APP««««on<Lii..edw;rco.iMcDonald v. CoiwofctWed 0. ^. Co., (1901) 21 CLT 482
But a more recent decision in Ontario is in conflict with thiscase In the Ontario case it was decided that service of a state-

^Lt *""„""Lf' ^^ jurisdiction as the initial step in the

TZ^i « •""T***
™^" *••* J°di«»t«« B"l«. -nd the historyof legwlation a. to service out of the jurisdiction in Ontario itgiven. See In re Buafield, Whaley v. Biufield, (1886) 32 Ch D

iS;« • *w\°^*f!''-°'
practice, but of jurisdiction. The pro^

ZZ S *if* SI' '""" • ~»P»«*« «»^« » the subject 5S
5T?B lS*°^^-*'^*°»*'«y-

-P*"**"!^'*" V. IfoHey, (1902)s U.L.B. 514 This case, which was decided by Meredith, C.J. i.morem accordance with the principle, governing service out of Uie
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jg
,
»w. o, auD^eo. 27 ; R.O. Terr. ch. 1, we. 8, mb-flce.

Amendment of pleading.. See Orr v. Davie 22 O H. 4an

to be enforced by. J^nSe^^^"^**'T *^* \'*°" "'«^" •«
which the debt iBtTt^Z^nJ" * rS? t'^^'^on, in

enrtilaites accordin* f« i.^'^ °*^ °'°°« *•» buildinm and

trial.
'
*""* P''*'* ''•« brought in by notice of

h„l^
"•"*•"•'• J«i«i«f in Mtt«i.-Any nomber of lienholdew claiming liens on the same Dronertv n^T^- • •

action, and any action brought by a li^S^ Zl Cl^To

(a) "On behalf of aU other lien-holders "—PI.j«*j«.day-laborer who did work for H«f«!,ji * • ^* .
*^*aintiflh were

and said that they .^dS ?„ !k^? '"-^^^ ^^^ I>''rtrict

Bt.t«tory«rtwhS'^si^^uLS'^f"*"'i .'^'^'*' **•* *b«

and this may be elScSl hv .«<! I *? "" '*" **"« registration,

This section JllowslS^^^rLl/^*^^ °^ T '^' °'' «»i8°««
and as all are SriSItw* i\^"P themselves as litig«,t.

the solicitor sXn tt iS t^t/'^'t ""^ ^^« "'^^o'
C.P.«., (1903) 5 OL.R it """^ '^ •^•^^- ^'•^ ^•

See «o6ocA v. Peters, (1900) 13 Man 124

-iti'brJisrbra lifntrdfrrM t^'i"^ '* ^^ •>«'«» ^^^
behalf ofTli2^.hoM?,.oJt*"'^ **''*? *° *»« ''«>"«bt <«
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r»-

under the Act to enforee their lien, agidntt one 0.. whieh pro.
eeeded to the ckwe of the pleadings and waa then diamiand with

relying on the action, took no atepa to enforce hia lien or to regia-
ter a certificate within the ninety daya, under aec. 21. On beinc
informed of the diamiMal of the action he applied to be allowed
to intervene as plaintiff and to proaecute the auit on hia own
behalf. Held, that the applicant ahould be allowed to interveneand proaecute the action, and that the applicant waa of the ume

. "iu* Pjf»"*'ff»' » *•»•* they all contracted with, or were
employed by, G. Lien-holdera "of the aame claaa" are thoae who
have contracted with the aame person, whether their liena are
regiatered or not McPKenon v. Otdge, (1883) 4 O.R. 246 A
aen-holder thna intervening muat indemnify the original pUintiff
against all costa paat and future (Pa^^eraon v. Scott, 4 Or 145)
and if he carry on the action in the naue of the original plain-
tiff, he moat also give the defendant aecurity for hia coata Jfc-
Ph^raonv. Oed^e, $upra. No auch intervention can be beneficial
unlesa the wiginal plaintiff had a right of action. Re Sear v
Woods, (18K) 23 O.R. 474.

An aelion to enforce a lien waa diamiased by consent when the
tnal came on. A lien-holder for wages applied for leave to pro-
ceed with the action, and it wm ordered that the applieuit be
aubatituted on behalf of himself and all other lien-holdera of
the same class and that neeeaauy aascMbmita be made RSO
ch. 126, sec. 30. Richardtm v. Jfar*. (1»1) 11 C.L.T. 888.'

'

A class suit, after dearce, cannot be diamiased, aa the deeree
enur^ to the benefit <rf other ereditws. Neither on the aame
principle can any order be made vacating tte U$ pendtm to the
prejudice of other creditors. The only proper order that all
proceedings in the suit on tha part of the plaintiff be al«/ed, but
without prejudice to the rifl^ta of other creditora (if any) to
apply to prosecute the same. Ambery v. Thornton, (1874) 6
P.B. 190.

Under a former Act, which enacted that a plaintiff repre-
sented "all other lien-holders entitled to the benefit of the ac-
tion," it was held that in a case where a lien had been diaeharged
the day before proceedings had commenced and said lien had not
been registerea, it could not be added to the claim to give juria-
diction. Watson v. Kennedy, (1891) 11 C.L.T. 340. In Hall v.
PUt, (1886) 11 P.R. 449, where the worda in question were "all
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ejher rjjBtatewd lien-holder.," they wen eonitnied to mean .Uwho^had u .pp.«nt right by virtue of the regirtrttSiiTthe^

Under a Muitobt Aet, after • biU filed and lit pendeng resia-

an'^.'nSi'if? ^^-^if'' "•^; "" "«» obtainedTd^^Xand •PP««J tohave Wa eorta added to hi. Men, but thia appliesZ 9Tf^Tt ^'^ ^ »°' *••* Manitoba' Aet qnalifl«^tion 9 of that Act. Henry v. Bou>e$, (1888) 3 C.L.T. 606

SwW^?"^*, ««?'.'* "^ »* diamiaied or comprombed.«mitt V. Doyle, (1879) 4 A.B. 477.

». Who .ay tiy aetioB to tafarN Uam-An action to enforae
a hen may be tried by the Marter in Ordinary, a Local Marter
of the Hiffh Court, an Ofllci.1 Referee, or a judge of the County
Court, in any county or judicial diatriet in which the land, are
aituate; or by a judge of the High Court of Juatice at any «t-
ting. of that court for the trial of action.. 59 V. c. 35, .. 31.

it J^^h^MthJ^H! r' '•!!*,ri!
«<«a««. "-Under a former Act

for JL^lSl •***
^i«

-^-"Id be enforeed in the Divirion Court

thT -Je ^r^^r.u^^ m«*inery providing for the nle.

^. f'^^"^^^ "••• *20. «». 12; 36 Vict. eh. 27, kc 6-38
V.ct. ch. 20, aec. 10. Burt v. Wallace, (1881) 17 CLJ 70

T 'fj'"^ •* ••'*^ •««*-'"»e Marter in Ordinary, the
i-oeal Maater., Offlcial Referee., and the County Judge, riiall
have, ,n addition to their ordinary power., .11 the juri«liction,
power, and authority of the High Court or a judge thereof, and
of the wid Mairter in Ordinary, to try, and otherwi«? completely
diapoK of, an action to realize a lien, and all quertion. arirnng in
«uch action, including the giving or refuaing of the co.t. herein-
after provided. 90 V. c. 38, g. .32; 60 V. c. 24, a. 7.

.^i'^
^" '*^. •'»"2f*'c'»»«' powfri and authority."—Then

TniT^i^ r^'-''
•'^'•n* *« ««ble mich oflcer. to make any

ppointment or to grant any order neeenary to di«poM? of .1]
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tetter WM f^XdS^^S:;T^tS'~r^ -'»^
former ram into eonrtwu ordSS .!^ *?"• /"Vm-nt of the
•'•«•, being iMuflS" to piTJhfZ "^•;

^'•l
•»*»«"*• »«»»

tbeeontrMtor. ThriittertEn. «'f™ «' l>«-holder. H«in«t
orders! to p.y thVi^^^; ItSffii***

«n«ueee«faUy .^Hm
eonrt. Held that bv t»!^. !

•*''• "*'"*'^ P**^ V her into
WM di«h«idXS: he'r^S'^'t,'",^;*

'" ''^^°«o- -S
hew. ud that ahe waa not enthSd « k

^^money oeaaed to be
d-^ted f„m. the *r:^^?^'^%i:r:.T^::::j::''^

ftor the time for ^liTe^of^ew'^.^^^ "^^ ^
{> .1^..^ » .

uewveiy or defence imal other caaea whm« <*

erved, and at the trial he shall tiOce all .«««n.^ u ..
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(2) Irttto M7 W •rtl.-Th. jud,. or oflotr who «• thi
•etionmv order that the ntate or intomt ehtt|«l whh the Uoi,my be aold. and when, by the jadcment. • Mle is dir«et«d of the
«rt.te or mterert eharpK) with the Uen, the judge or offloer who
trie, the action n..y direct the wOe to take pUoe at any time after
judgment, allowing, however, a rea«>nable tine for adrertiaing
raoh aale.

*

(8) Weo*«aterial,._The jadge or oiBcer who trie, the
action may abo direct the nde of any material, and anthoriie the
wmoval thereof.

(4) Icttiiff iB UoHhaltot who hart not prored thdr olaiM
•t Wal.-Any Uen-holder, who hM not proved hi. claim at the
trial of an action to enforce a lien, on appUcation to the judge, or
offleer who tried the action, on such term. a. to corts and other-
wije a. mv be jurt, may be let in to prove his claim at any time
before the amount realized in the action for the Mti.faction of
hens ha. been dirtributed, and where nch a dafan i. proved and
aUowed the judge or offleer shall amend the jndgmnit so as to in-
clude such claim therein.

(6) Bight of U«n.holdan to attend at triaL-Any Uen-holder
for an amoont not exceeding $100, or any Uon-holder not a party
to the action, may attend in person at the trial of an action to en-
force a hen, and on any proceeding, in such action, or may be re-
preaented thereat or thereon by a wUcitor or by an agent who i.
not a mlicitor.

(6) Baport where «!• is had.-When a sale i. had the judge
or officer with whose approbation the lands are sold shall make a
report on th sale and therein direct to whom the moneys in
oourt shall b* paid, and may add to th, claim of the perwn con-
ducting the sale his actual disbursements incurred in connection
the'iewith. and where sufficient to satisfy the judgment and costsM not realised from the sale, he shall certify the amount of the
deficiency and the names of the penwns. with their amounts who
•re entitted to recover the same, and the person, by the jud^ent
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^t^rs^r ?* '^'r'
•"'"' P«-- •*«" be entitled to

L.T. 44- 28 rr T 11Q *t . .
^"'^ ^- 'S'»«<*»r, (1892) 12 C

Vict S: 3
* totfaide ^tn'"™^*^'"" i*'

» ^"^' «°<i« 53
Eliz. is cor4ide^.'"l*iXrr(Si^,^"J"'*^* '^°'^^' »*•»•

vacate reiristration of m^^- «» Chambers haa jurisdiction to

23. In rs^aLTeTrTire ""'" '^•'•^- ''^' '''' -•

dictS:teUri^^:^^r^«^^^^ ^ -J"-^lien action begun in theTr;. f n ^*^ ° *°'*'™* * mechanics'

beading ofp^ by subrthut L «"
'I'T "^f^ ^' "^^^ «»«

Jacobs V. Rob^onT'^^Tpnf ^"^ '"' ^"'"^^ ^*»'^-

cedure in thT Hia-h rl^ .^' "" •°**°^^ *» "^PMfy Pro-

county'Sou'4w:j;jsxtS'';;'r *'"* *'^ °^^--^

m«X*'t:k^;fSn?ef39'vTcrS'' *°'*'"^^"^^^^ «-^ n unaer d» Vict. ch. 45, as amended by 60 Vict. ch.

Trumm, supra, foSwed N^^Jn k
"",*^ 9°«rt. Secord v.

himself by Sub;CenT?di^tin^^^^ '*°?' jurisdiction upon
and papoi meTby suLiEl fh^f^'"* *° **»« *«<**^t
Court'. ':^ac«5rv.K^^^jT^4*?\f'^J t"''

''' '""^ ^-^^

ings^'inXh C?.^"" but'rot'?>J^!i''^° " ^«^- «' P"-«i-

jurisdiction in aTaftlnTf ZoZl h T^"".^
''•^'''° ^""^

gagee who has sold S^^^gJ p'^"°*,^^„i;«^^^^^^^
-eainst mort-

(b) "To f^ad^for Ike (™1. "-There rtoold be ootfce of

Hi
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(c) "Bejwr* on the «ote."_See Con. Buleg 743 769 Th»

of trill «nH H?^^ "^^ pnonties. Petitionew had no notice

trorde^Z ti*''
petitioners

fi. fa. on 15th June, 1903. Itwaa ordered that the names of petitioners and all reference to

(1W3) 2 O.W.B. 1177; 7 O.L.R. 21. Plaintiflf claimed ^ere«tfrom date when lien arose. Held, that inter^TbeC^iSS
ISjlJTiS"^ '"""1^°'* "^ unrea«,nabl/J?tSdI°^

ETHrf rl""** ^"^ ^y the lien, bnt should be paid

clurivi°,S!S*?i
^^ * *^'^* '«*^ *^« contractor is not con-

^Ti^^' * '*'^ °°* P"^t the owner from showing that

88. Hotioe of trul, «id „„ioe «f._The party obtaining an
appomtment fixing the day and place of trial shaU. at least eight
clear dsys before the day fixed for the trial, serve a notice of trialwhich may be u. Form 10 in the schedule to this Act. upon the so-

iI^Tm :
^''""'"'' "'" '^^^ ^^ ~«"*«". «»d on all

hen-holders who have registered their liens as required by thisAct, or who are known to him, and on aU other persons having•ny charge or incumbrance, or claim on the said lands who ar«

rrlr*"^' " V""'
^^^ P'"*^^' 'PP^ P«"»°»J»y i° the said

action, and^ucWrvice shall be personal unless otherwise di-
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wcted by the judge or ofBcep »h/. {- .. ..

lien of per«,ni^^ ^''^"
; ^ *^ «»e CMe, who BMy a,

-d^Se'4^?Sdtt'to^ext^;dJ-^^^^ .-^^ «' "^-
fb) "Wi« ~ «« K» oe ezelnded from the eiffht dsn.

a«e other of the« laodej of^Sl T?* ^°'' '" «»• <>r

per one to apply, foTaTl LS^^*°°" ^^« »»««» the pro-

teal and tho«, only who ar^Sfi to .^^ '^'* **' °'»*^ <»'
tiee of trial on thOTi beinffiail^i^ ^. !*^*^' *"^<» of no-

J«»dy partie. to^e^Sj^SiSS^LiV"2 mcumbraneer. no^

fr-5r ^-'-**'- -'^^sSTt rn!'*.;;m«sis-/;

broo^tt::r?err^:?- -"'^ *^ -* ^- ^
or other officer havinTp^!^"' "L*

"^* P"P«'^. • J«d«e

plication of any p^ to ^J^
*^ T^ '^''°-' «»y' «>» the ap-

plication of any ot^~ "^^ ? "' ^^^ "^'^"^ <"• » the ap.

tions into one Ltn ^ "'**"***^ ~°~«*»t« •» -nch .^
dated actior^anrpliS^;: ''".f

""'^"^ «' «>« «>-oli-«« «ny Plaintiff he sees fit. 59 V. c. 35, g. 35

* I-««ton'8 Judicature Act and R,^'(S^ S*^
"» ^^l^^^

88. !ftaa«ferriiig eaniage of prooeedlii« a
entitled to the benem of thTaction^^rvT^ lien-holder

the proceeding, and the^T ^ ?^^^ '"' *^« «»"^ ot

to try the acti^n^^^L^tn7^ ^jf^^-^^. Power
holder the carriage of the nr^t .

^"^^ "<* "e°-

for an Pun>o«.^er^at;^Xn«^ ""t
"^"^o^^- -"-JI

-c. 36, 8. 36.
^^"^ •***»« Pontiff m the action. 59 V.

>5

li
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(8) "Any lien-holder."-See note to leetioii 32 (•).

9». Where jodgment of eovrt of flnt iiutenoe to be la*L-'l)
In aU action, where the total amount of the claims of the plain-

I. ,f^ v?*!'
^""^ *'''*^°^« "*°* » ^100 or lea., the judgment

-hall be binding, final, and without appeal, except, that the judge
or officer who tried the »me may, upon application within fom^

T" T f^^'i^'^K"*"* » pronounced, grant a new trial. 59V. c. 35, .. 38 ; 60 V. c. 24, .. 9.

(2) Where appeal to DiTirional Court faaL-In aU action,
where th total amount of the chumh of the plaintiff and otherperwn. claimmg liemi « more than $100 and not mo», than $200any perwn affected thereby may appeal therefrom to a Divinonal
Court whow judgment Aall be final «id binding on the appel-
lant, but the reepondent may appeal therefrom to the Court of
Appeal, whoje judgment dudl be final and binding on aU partic
60 V. c. 15, Sched. A (77) ; c. 24, ^ 10 (1).

(3) Appeal to other o«»..-In all other caw. an apperi may
be had m like manner and to the «une extent a. from the deciaion

t y'"X *.T(2T
'^^ " *"* °'^' ''"' "'*'"°* ' ^°'^-

(a) "la more than $100. "-The right of appeal i. governedby the aggregate amount of the claim. •

^^*™**'

theSnrt^lS'fS
" appUcable to an appeal by the nsepondent inthe comt below from an order of the Divudonal Court revenrin^

tre'SSoO^r. *^; *""'
T'^™

'''' *"«'"* in qu^Ln
for th. rL #

\°*** '"''" *^*° "^^OO, and therefore .ecurityfor the cost, of such an appeal must be given unlen otheSordered. Sherlock v. Powell, (1899) 18 P.B. 312
*>"»«""*

//»!* Court mth^t a jury/'See Judicature Act, mc. 75 (1)

^?cL ?r.1i-i7^
amendment, thereto. See^on. 24,

Under 53 Vict. ch. 37, sec. 13 and 35 it was held that ma.tion 35 of that rtatute applied to appeal. yrl-cSrti^^
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•od not "Reports." An
eoort under Bnle 860. Twl J^n^n ""^^ "*<*"»• J«<*8e in
962; 14 P.B. 254. The fSf/ •

^?'^»««. (1891) 11 CX.T
»ee 2»«!*«rto»v.Dfl«n, 20 O.B. 192.56.

*)• Uaiit of feM in money or itami.. m * •

money »haU be D«v«hl. « -^ '**"P^--No f«« in stamps or

record or judgment, or olrprt'e^^'t °°T ''"^' "''^'•'

ing that every person other tl^J ^ """*" *'*'°''' «<*?*-

statement of cCwhe« h '^^^^^ »••*"• » A"-^ h«
where he i, not apwSt ^^°*'*' *"• "° ^'"^ »»" «»""

hundred dollars or frf'tf^ '°,
''**"^ "°^ '^°"" °° «^«^ one

amount of hrSailur"" 1 '°* '""**'^ dollars, 3 the

37; 60 V. c. 24,tr
"°* *'"'^°' '^*'"*"- ^9 V. c. 35. s.

-ecti^i i^%^'" *" •'«"»^ «- «o««y/'-See further a. to fees.

Amesdumkt of 1901.

•"oMt ahaU be i)«rrtle ini.jf!r^ '"m " PoM ky feei, »ich

•IWon ,or.moS o1

2""' ^"'•°~"«"«. "d d»ll b. ta .d.

.«d b„„. ta'TXrtoi JT*"-T "•" " "'««'«°'«'
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fJiL'iSu'^!!''/
'** ««<^."-4.e., «licitor.' cct^ Court

by deftmZ? On<^ /1„*J'V'1^''*°* "?*• '"*« W*ble
W.B. 31

"*^"* Company v. BwJkop, (1904) 4

the hen. «nch cort. d,«U not ex<»ed an amount in the «J3feqruU to twenty-five per cent, of the cl«m of the pL^Cother ckan,.nt., beride. .cturi disburBementm and d„dl be^
^rtjc^ed^^ci^rneaatheiud^eoraaidotheT^

tual'SLw^truSi^thStSn^rn^^^^ c^W,."-Ac-
oaid hv niii.it^. 7 "*^ *™ section do not include counsel fees

Co., (1903) 5 O.L.R 147!^
^^*'" *' ^''- ^- ^*«' «<«<«'*

the cortB allowed to the solicitor shaU in no case exceed what

Act^;:^d R^iS^Tafd^s.)"''^
^"^"^ * '^'"'^^°'« "^"^-^-^

of 1!^ °^*'^T^"*"«*«*«^«*»«»ti«g registrationof hen-Where a hen is discharged or vacated unJerlecTn
"
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floata A# <1mi^_> j, . ' «»"ow a reaMmable amount for

Metions 41 and 42.
•*.«., the «MtB dealt with by

lit:

4*. Corti art otherwiieproTided for—Thu «--«#
tai *i\ .11 -_ !• X.

»«««ui«r.—inecoatiof and ineidcn.
t«J

to aU apphcation. and order, made under thi« A^ TZ \
otherwiae provided fnr .i,.ii u •

*"""" ""^"^ "»» Act and not

See aeotions 41, 42, 44, 46 (2).

iiie action ahaU, where monev has bMn n.,\i ;-*
' '^no me«

tinm fft. «-»~. *
-"""oy naa oeen paid into court and thetuw for parent out arrives, forward a requisition for "«,ul

^le^^T °' "^ ^"'^-*' -^(when oneVS^
j1^<1S:^w;:tuT ^^'"^^ ^' ^'^ Supreme^Co^f:J

«onv «f^ i^
' "**^ receiving the .aid requirition andcopy of tte Judgment and report (if any) make^ZT^t^to the «ud judge or officer cheque, for the amount, payable toZ

(2) Pee. art to be payaMe OB payment, out of «« v*
<» ..«.p.*.B b. p^*fe ™ -.y^-.Tp^Zi.^t J::money mto court or obtain monev out of noni^

/^""gs to pay

claim of lien, but sufficient^ll'T '° "«P«^ «' *

rj^tered letter shaU be en^^ .iT'^eeVZi.itirr
cheques. 59 V. c. 35, s. 46; 60 V. c. 24, s. 13

(a) No fees or stamps."—See section 40.
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47. Item «f jvdnMit im Him of B«i*«M«m.—au jadgmento
'-^^ <»« Mf-holdw. duU .djudge th.t the peiwm «r pe«,n.

pewonaUy h^le for the amount of the judgment, ahaU pay any
defleienijy which may remain after nle of the property adjudged
to be eold, and whenever on a sale of any property to realue •hen under thia Act tufflcient to wtirfy the judgment and coate
la not realixed therefrom, the deficiency may be recovered by exc
cntion against the property of such person or persons. 59 V. c.

dJilJlf^S ?^K
'^,<'«/f<^«cy"-This section gives to the

w^m his claim anses for any balance remaining due^terreahong upon the lien. The lien-holder must &.t proeeS[

n^J ^ li«i-holder may alwaya abandon his claim to •hm and we on his contrwt, but this and the succeeding section

J^s^i?"*
provisions for recovering pewonal judgments inproceedings to enforce mechanics' liens.

*»-««.

48. Fersodal judfaeat when claia for lioi fails—Wheneverm an action brought under tiie provisions of tiiis Act any claim-
ant ahaU faU for any reason to esteblish a valid lien he may
nevwtiieleas recover tiierein a personal judgment against any
pwty or parties to tiie action for such sum or sums as may
appear to be due to him and which he might recover in an action
on contawct against such party or parties. 59 V. c. 35, s. 48.

i.^J!t!
"**'^*'* '*«»'«« « personal judgment."—The debtor

iSSoS^. ^^ 1^ *'f
.P"***^*-. Under asS

•lare due him or which he might recover in an action on a con-

STfllL tJ!°,'?"*
"" **'r *° '*'"^^«» » mechanics' lien who

«StS?l« 111!" " "^''^ ^ **»« mechanics' lien law is notMfatied to recover a personal judgment tiiough he might have ad«m agamst the owner. Deane Steam Pump Co. y'^dl^k'^
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^ under ^A^. ty^Tss^,^^
''''^ '" *" ^'^^

(1892) 21 0.B 632 r^^' ^' ^ ^'^^ ^^' ^-"w • «*atii
A.B.587. ^Cr^.:o:Z:i^^^^ n^?" ^^notice reqai,«d by mo 11 m /TITirV «' ^"^•' "'•"'"•g to the
^n «Sl th.t thoJS no ?iC^? i!!^-.?'/*

P- '^^J • "It hM
that «. wc. 49 indicate. S..*^ *

Pwwnbed by ro^,ec. 2, yet
tile or form. .iX t£,^* *

Sr^w^'i"**"*^ ^ '^' ~^-
'i? 11 proceeding.' nST^ AJt,?' ?*•«* "^ ^ adopted
tried to wlect and fit w«e fo™ tf^i.^

claimant, dwrnld hare
lawyer conid have doJTiJ, b™ k InLT* ^"^P" * P^^^ent
celling.' referred to ij Si 49 L^^ilL*'* "* "«* *»«• 'P«>-
the realiang of the li^ ^k 7 »" P'«f«d»n8» connected with
notice r«,ni%d ij? Jj i^z) '• *

"'"''"*• *^ P'^ »»'<«™1

fori" ^ZV^!:^^^'^^,^y^ C. «id: "Bat the«
•"ne way ^d to likeS ^n?h« ? *V*^'**^''° » « *»>•

then, ha. been 'wbrtS ^ni?^ ^ °' >»«n»tration, I think

- -ec. 19 (1) withr'^her"o?s:i?''^ *'• P''^ '^°«*

<^!^o^t^\jo^t''Z^Ll^^'^^^ C.J., after
similar to nee. 19 of thfSTnteri; ?*?^?' ^^ Act, which i.

•ppear. diviaible ^totro ^^ "^'j:!"*'
,

'^» ^t**' ^'^^
pliance with wc. 15 «,d ?6 k^ •!!"*' """^ -ul-tantial com-

date the lien, unlei ^J^^IlZ^^- t/"^ " ^ ^^'^^
««i«tr.tion of a clair^J Stl??K °*^' P™^^*^ *^««» »
pwjndice ia npon the nlJSt k- *•

^ """^ "^ ^ qnertion o'
The defect i. nrtotvStetr J"*

*",** "^"^ «I*i^
the judge there i. pSt to

* ^ '
"^"^ **** *»P'°'«° «'

must poritively /or£ ftTol^intn for^XJ*'* "' *^* ^°^««
have «,me evidence, eitherE or w^^ P^T** ^« °"»^
ftance. and the natureTthTTfecT TJf ""* °' **** "'«^-
« nothing to .oggBst that anv of Vll J * •P"^"* ""« *here
regirtered rtateS of claim or Ll* K "*.

""**"***** "'^ *^«
^ay aifected by the ei^r

'^ ^ '* '°°**°*" or wa. in any



M«> aTAivni » atnjMo m
i^ii*

* P'^We that the deeiaion in WalUt r. Skmim «.«m

Wd ^„ S l^v'" "«*^««» w" fatiU, would not SfS-

not «.^ If^ ^^'^ Art ««. tat. f«a.-Thi. Art dudl

mrtitutad to redue » lien aridng before the Mid day the prl

tf (irftar thm ««ith.) j^p.«t i. nrt m.da._(i) EveTT

proyement m >t. properties or for the purpose of imparting «»

itert.tr T""^ *'"' "''"• "«»' «•» •^^^ buTnrt

^^IThT^'*;"
""• *'"' """"°* *° '''»''''' »•• " »«««d remain,nnpaid for three month, after the ««e ought to have been paid,have the nght m addition to all other remedie. provided by law

to ^1 by aurtion the chattel or thing in reepect of which the lien'
exirta. on giving one week', notice by «dverti«,ment in a new.-paper publ«hed in the municipality in which the work wa. done

tL^r" " "^ »ew.P«per publiAed in mich municipality,'then in a new.paper publiriied nearert thereto, rtating the nam;

^.I fi"' "^
'" "^ •"''*' '''' '^' ""^ PJ""* 0' -le. and the

tTwl! "T""**""'
"''* '*"^'°^ * ^•'^« °««<« in siting atthe lart faiown place of residence (if any) of the owner, if he bea resident of such municipality.

Application of pnn^ed. of ,ale.-(2) Such mechanic or other
person shall apply the proceeds of the sale in payment of the
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i'

r'
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« WW or moHAirioi' umn w oawaoa

•moont du« to hia «,d the oort. of whwtWa, «»d Mk m«1

*_«:. nep. 818. The term lien in the ttatnta mMiu tk. ^-^
thU,»ite.erdid. ir«« v. AfcBK*. 8«S^X^. S ST

pretotion Act, B.8.0. eh. 1, ,ec. 8. wb**,. i™
See The Inter.

the pereon who hae poewMion and oontrol of it It aS «!!^eemruy „e« .b^lute owner. Wht^ ttt ^^J^J* JS
~*

*now that any one elae ia tlm pmI ««>... * •
'"*™~" '«'• »h

notice r«,niSd by£^T^^Zl^'JTt,*^ 5^ *»"

traet k in*<i. ^^•]^ "^""' «> wM person with whom the eon-

STw^rk^'ti^futrm^^rH ^'*^ii'' ^-- «o^ ^-
tMcee which woold not^i- .- » i- « ™^"**' *"*" «»«»»
owner to pS tKjJLl^l!^ ^'*!!!!,*'e°

*'• *»°*^

i-Jfi
"^^ "" **• «*««««."-At common Uw the Uen «^^

i?SST'^*"^^^- 'Th^litn-holdercttaTbe^iLZir
at raeh .ale, ocleea empowered hy rtatntT^

!««*«»

rtrii5lfiiwSr;!tX*Sn*i **««"-The notice rtoold•^owy loiiow the Act. See Schidti v. Btddick. (1878^ 4.1 TT r w

by letter addl^ Jj^
rf within the commonwealth or maUed

d^a^hr^r5:srr.tiLTF^«-*".
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opon ourer work, nor ean he reeoyer until tb« work k nomnll!!

Act^^ 'Tk^ 1""" *• »flwve.-The provi.ion. of thi.

t!!!!
«' *W. P"*^^ h- Mthority or juriidiction in r^S

«>«<to. 59 V. 0. 35, a. 6 (4).
^^

fer.S'tr^
^' ""'*' '•'•'* *•'" '»°'^*"> «' juri^liction i. re-
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"2 TH« LAW or MMHANlOg' VOtn IN CANAIU

CHAPTER 2 OP THE STATUTES OP ONTAWO, 1904. .

Un Aet to Amend th« Judieaturt Act.)

[Auented to 2&th April, 1904.]

(J) The Mechanics' and Wage-Earnen' Lien Act.

SCHEDULE.

POBM 1.

{Section 17.)

CUtim of Lien for Btgistration.

«nn fif ^r"lf
"^ ''f*""^*) of (here state residence of claim.

done [or materials were famished] totih^e J^J^ >• to be]

^
The amount claimed a. due [or to become due] is the sum of

(K,l^lJi''^T^ " *^* description of the land to be charaed

wi P«rpo«e 0/ registration).
"^

When credit has been given, insert : The said work w«. H™.*

Dated .t ah dvof ,A.D.i8 .

(Signature of claimant.)
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FOBM 2.

(Section 17.)

Claim of Lien for Wages, for Registration.

antf Nf ^r*^/^ «f««««0 of (here state residence of claim-

JTiLlf
'"' " «»8«»ee of, stating name and residence 7fatngnor) xmder The Mechanics' and Wage-Earnen' lSTa^I

The amount claimed as due is the sum of $

*-f I?/
'o»ow«g « the description of lanc^ to be charged (here

Dated at this day of

(Signature of claimant.)

Form 3.

(Section 18.)

Claim of Hen for Wages by Several Claimants.

F.Jil '?"**'T** ^'^°' °"**" '""' Mechanics' and Wage-

ctoimed) in the undermentioned land in respect of waces forlabor performed therein while in the employment of (Zf^stlname and residence or names and r««d«S:«/5^11im^£several persons claiming the Uen).
employers of the

A. B. of (residence) $ tor diiv»'w«»o-
C. D. of (residence) $ Z d^Z^'B^F.ot irisidence) I Z t^Z^'
The following is the description of the land to belharged(here set out a concise ^cription of the land to be cZgZ^

ctent for the purpose of registration)
"

Dated at this ©f
(Signatures of the several clainiants.)
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Font 4.

{Section 17.)

Affldovit Verifying CMm for Registration.

„.*J'*w?u
named in tbe sbove (or annexed) eUim, do miteoath that the said claim is true.

^^ ^^
Or We, A. B. and C. D., named in the abore (or annexed)ckim. do make oath, and each for himaelf ny. that the «udcUim, ao far ai relate* to him, ia true.

"» ««

et forth m the above (or annexed) claim.]
Sworn before me at

, in the
coonty of

, thia
d«y of

, A.D. 18
Or, The said A. B. and C. D.,were

severally sworn before me at
the connty of

, this
o'

, A.D. 18
Or, The said A. B. was sworn before

me at
, in the county of

this day of
, A.D. 18 !

-w«i!I^
As to the persons before whom the affidavit may besworn

: see ante, sec. 17, note (j), p. 130.

, in

day

Form 5.

(Section 31.)

Affidavit Verifying Claim in Commencing an Action.

(Style of Court and Cause.)

ii»o-^ J *,. ^ .'
"•** °**^ *°^ "*y. tl»*t I have read, or

f^tr**' *V°«8«i»8 tatement of dai^., and I say Srt tSfacts tterem set forth are, to the best of my knowled^ «dZ
my hen is the just and true amount due and owing to^^r
^^g credit for all the j«ms of mon^ or gooST^iJ^eX^'
to which (naming the debtor^ is entitled to credit aa against mT

69 V. c. 35, Sched. Forma 1^.
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F(mn6.

{SecUona 23 and 24.)

Cetiifieat» for Begittration.

(Style of Court and Caoae.)

T _*•* ^ (Date
)

60 V. e. 15, Sched. A (76).

FOKH 7.

(Section 31.)

Defence.

(Style of Court and Cauae.)

to a'^mSianic.' lie» n^r*?,!*"*
*''* P^*^"* " "O'' »«««<1

by i^lu^*
""'^ ^- °"* *^ P"««°*«i ^ dne time as required

(6) That there is nothing due to the plaintiff

(d) That there » nothing due by /«, f ^for the satisfaction of the plaintiffJ claim
^ *' "^'^

Delivered on the dav of ». a « •

Delivered on the day of h» v ^^ i- -.
for the said A. B. ^ *^- ^•' «>Jw»tor«
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F<mu8.

(Section 31.)

Defence where there are no matters ditputed or where th»matter, xn dupute are matter, of account.
^ ''"^ "'*'"^' '*«

(Style of Court and Came.)

ij^^"^'
?*

1 . ,
admits that the plaintiff is entitled to a

'iS^o^t^^^'''^' ^ * ^^ »<^ *- state^nro?

Amount of contract price for work contracted to be per-formed by E. P. as plumber on the lands in question

$500 00
T , X ,„« Amounts paid on Account.
June Ist, 1889, paid E. P »2no nn
July Ist, 1889, paid G. H. and I. K., mib^on-

tractors of E. P
, ^^^ ^

$300 00

Balance admitted to be due m(Wi on

ik.^zr:^ of ««. .,^«,^^ii^jT"
tt, fj,« wi^mi ^ ^•' "*'<»" «*«)>» tendered

Delivered, etc.

PORX 9.

(Section 49.)

Affidavit of Owner Verifying Account.

(Style of Court and Cause.)

Hn^^f*?•' **'*.
,

'**"»« tl»e owner of the lands in Ques-

»m^5„?
«•« foregomg defence is a just and true account of theamount of die contract price agreed to be paid by meto E Pf» the work contracted to be done by him I the^a^i^ qaj^

,1"
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and trae sum nowd^Jd nt- u?"*
*°^ P'^*"* " «»« jot

tract with Te «W E p "** ^ "* ^° ""P*** «' »y «>»-

Sworn, etc.

POBM 10.

(Section 36.)

Notice of Trial.

(Style of Court and Cause.)

, * » in the County of „„ tulday of bv
'^J'

"^
, on the

place the ^i', ; . , ,
and at such time and

questions which arise in^whXl "^ **" "*'°° "»«* *»'

completely disDosTof S« L7 "? necessary to be tried to

notice of trial has been 8ervedT„?S Ij ?'' "^^^ '^'•«°» *^
accounts, make all h^„tSl '

?^^''* ^"^ *"*' ''e ^" take all

•"Ivceed of to yoar .bCcT
P™*^™^ a«d y„„ right.

This notice is served by, etc.
18—moa. imr.
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FtMOCll.

(/ffMfWMI 49.)

''*^**>>^t of Accimit hy Li4n4^;Uen, not partie, to tk4

(Style of Court and Cum.)

1889.
^' ^- ^- *« «• H.

7uL 1, To 12 doe. brackets. *,„ ^
Feb. 3, To 60 lb., ofnX - ^ S
o«t 8, To fio dieeti of gia*. ...*..'.*.;.;..;.";;;;;;;;;;

40 w

1889.
**•

Feb. 4, By cash ^ . ..
June 5, By goods ."'.'.".*.'.'.':...'...'..';

20 00

$2400

$83 00

•:t '.ii

i I

11

IS
I

It ^

r

F(»i(12.

(Section 49.)

4^M«w»* 0/ Li»n4uMer Vwifymg Claim.

(Style of Conrt and Cause.)

I JJ*;«V/*"^ "^ occ«pa*um), make oa% and Pny:-~

to question and I have in the said account giyen credit for idlwnis m caA or merchandise or otherwise to which thewdd B F^^ entitled to credit in respect of the said tZ^LfL•am ofm appearing by such account to he Ane to me m Se

^Tto me.''*^^
of such account is now JustlyTuea^'

Sworn, etc.

59 V. c. 35, Sched., Forms 6-11.
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IVMUI18.

(.Section 35.)

Judgment.
In the High Ckrart of Jnatiee.

Name Of Judge or oiUcer.
'"'^' '** '^* ''^' "»«•

WiOiom Spenetr, Plaintiff,

and

^
Thi. «.ion coming on for t^'To.^''""'

'^'•"'"*-

Itter^d it appeal that the foUowing'^TSTt?;!:;:duly served with notice of trial herein, (eet outmmee ofZl^
Z:Z?r^* ne,*fc« of trial) and dl .urpe^^JZ
on. not haying appeared •«* «m« immim 0/ non.<»ppearing Sr.
•J«0

and upon hearing the evidence adduc!J2dwhS Zm
JKJ^hT?? '^ **^ P^*^ "d for C. D. and e" IS

i. This court doth declare that the plaintiff imd the^K)v»*.1pe«onj mentioned m the flrrt •^M^nle'^hereto^^^reS
entotled to a lien under The Mechanic' and WawJS^wS
tte amonnta set opposite their respective names in theaSd aS•nd 4th eolnmm of the aiil imt m1.^«i. j xl ' "*
arilv l»M« *~;i: .J , .

•"* *'»«anle. and the persons prim-

2. [And tiiis court doth further declare that tiie seveMl n«,

^J^. Z ?'«™'»«?'» "PO" tlie Mid Undi for the ra,^"t^poKte tie,, r«p«ti„ „„« in tie 4th whinn of ttHSd"Moto 3, aeamlmg to Ike frel.]
"• me «ia

theL»d,^,r?,i?*'°^''°'?"'°*'«»*»'''«''P<«' "

-»^^
.
J.,
y. „«e»_ jEnr:: ji^STtS
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M-t«r duuKt ^ ° '*"' " ^''^ conv,9^«.ce. „ the „id

-id MMter --Tdi^^^'^i^;^^^'^"^^^ the

«-t. to be competed «.d t«.edfZlTSLT '"'^"•"*

the claumTofZZ!^^Z^ ^-
^°«^«»t to p.y i„ fau

»i. «r^ ewral persons mentioned in the said I0* «.hi»iule Uie persons primarily liable for such c1«LmL .Ko-^ ^^'*id 1st schedule do pv to the nerscn.^ „t *^ *° "* ***

tivdy primarily liab^th^ «^or^^j^'r-?,i":„r"-
2J

fjrth^th after the same shall havT;ZU'rta1nStX

7. [And this court doth declare that 1..™proved any lien under The Mechanics' and Waire-F.™. . r""*
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SCHEDULE 1.

in

(Signature of offlcer iaroing judgment.)

SCHEDULE 2

<^«* out m, a ^cri^Uan ^ffldent for registration purpo.^
,(Signature of offlcer ia^ing judS^

Mi of _,
^lOMBlbHUMW

SCHEDULE 3.

Aamutof d«bt
MdlBtiM
(Uur*. Com*. Tom.

(Signature of officer iasuing judgment.)
60 V. c. 24, Form 12.
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.
FOBM 14.

(8teti4m 27.)

CertifleMt$ Vtctting Litn.

(Style of Court and Canw.)

I eartify that tbe defandant A. B. (tk* ammum-^ i... -.:j : *

^ ^Sxgnaiurt of Mutttr or B*fwu.)

Vcmu 15.

{8«etum 27.)

Cniifieatt Vacating Lien.

(Style of Coort and Canae.)

—*' *!S?^^
**"* ^ ''• inqnired and find that the nlaintiff i.

JJ;^;^
"'"" the «une affect, the foUo^2Lr?JS^

(aignature of Matttr or Beftree.)
59 V. e. 36, Sehednle, Forma 18, 14.

f ;



THE MBCHANIC8' AND WAOB-BABNEBS' LIEN ACTOF MANITOBA.
^^

Cium. 110, ItevwD STATim. o, MAKmm, 1902.

18 MAJESTY, by «d with th. mlvie. .^ eon«.t of ,L,gW.tive A««ably of M«itob., «««t. M fZr. !l

1. Ihort titl«.-Thi. Aet may be oited m "The M«oh*Bi«.»

iMnnvnTAnoir.

^lJJ>U„«t.tI«.-I„ thi. Act, ,uJ« th. context othcnrl.,

J^ "°^^- ~^^ •^'-^ "oontr.ctor" m.«u .^«n cootr^rtfag iHth or ««pU^ed directly 1^ the ^c^
J^te^ ,

*>» doing of work or plwiag or fomiddng Smateruh for «gr of the porpoeee a^tionea in tS^AlT^

?! ^"^ " ^.rr* '«»»>- I«nK-e .forJ^baT^^

(e) "Ow«er."-The expicBon "owner" extendi to wd i».^^ pereon. firm, u««i.ti«^ body «^t^^
m the land, npon or in te^Hwt of which the work or ecmTkdone, or nutcrid. «, pUecd or fonmhcd, .t whoL iL^Z^ «5upon who«, credit or on who., behUf or ^3 h wwT^L
conaent or for whoae dirert Iwn-fl* v

P"'^*'' **

i>*rf««n-^
wnoM direct benefit any roeh work or serrioe iaperfomed or material, are placed or fumiAed. «,d all ne«L^

work or .emce ,n req«ct of which the lien i. cUimed i, com- .



i« I

i
lit

.f,f

foraillMd.
"inUMM haTf bMB flOOUMIMMd to ft

«i«tioii:
'*'T»»» o' Politie. • flm, p«rtDi«hip or mm.

(•) 1Ul«toL-_Tlw «iprMioi> •'MtriiiM i^,,^Wad of movible property;
^^ ^^ ^* •'^

-i-il^
"^"^ •••."-The exp««ion "regtatrv oflW*" i-«lnd«i land titlea oOoe;

"vwiy oooe in-

^irtrict r«gi«trar;
'V'^mum r«ci«trar" Inelndw •

the dSition of0^ ° ""•"^» '^"•y ««P"y" frort

nndtr'S'Act"!!::^:^^::?^" •-«"•<» to Mquiro . lien

see. " ^" • ** ^«^ »/ i^wlrw/ V. C.>»4m, (1896) 11 Man.

OBIom AND NaTUW or LlBWg.

3. CoBtraott not to depriva tUid partr of !!• v« .

il V. c U I r ''*'"*' -«*-*'»**»«*-^ "ch ag««„ent

See Ont. Act, a. 6.

A hen for nuteriala only ariae. wh««i !.- liT *

for the purpose of beSJZfil^T jr^*?'*^''«"PPMed



fATOTM or M.\irm»A i§6

"»™°' '™«*' twrtle-work. v.uU. mlM. well, wetrttionWt-walk, parinr. fountain, lUhnond dnin —

-

J^
roadbed or w.v «« !.-

'wpona, drain, eewer. aqaedaet,

^n!rZfZr "^ •PP«'*«»»<« to «v of them, for wyown^. ««^etor or «,lH»ntractor, d..Il by virtue the^of h^

Moeee tliereto, and the .anda occupied theral^ or enjoyed the«.^^ upon or in reepeet of which the Mid wornr^r^'t

dn^^K '
^^***' ^"'^•'•' ^ "nount to the sum juathr

(excepting a. herein provided) by the owner:
*

«iJ*u^/Thn:r?' *^-r«'^*'«»
"»« »« -h lien .haH^m^under th» Act for any claim under the «,m of twenty

.ri.l*L'"tieeff;:'T;:,:rsr^*i"^
woric or ^^ 7 ^^ **' ^^' commencement of .uch

J««n.t purcha-era. chargee. or mortgagee, under inatrumeL^wWMtered or unregistered. 61 V. c. 29, a. 4.

™n»enM,

Thia section omita the worda " railw»v " « ' #-«— » » ^ . . - .

dollara and upwards. "™° "' ''*" to clauna for twenty

A contractor cannot enforce a lien for mora than the amount •
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i

11 r

9 M«i. 463; McArthur v. De««r, (1885)l^' 72 ' ^ ^
4«.» *"f^ building, have in Manitoba been held to be sub.ject to mechanics' lien.. McArthur v. DewaTiim) 3 Man 72McLennan and Winnipeg, (1882) 3 Man 74

'

TheZ- ^*T '' ""? '« ''^ «"* A«* "J'o-ld be reS^CthS"The hen waa not created by the proceedings but prior trth.ttune; hence, sec. 66 did not take it awav ff« f'L«,v?V •

C& Malting Co., (1891) 8 Man m ^"' ^'"'""'^

In Jfoore v. BrocKey, (1887) 5 Man. 49, Dubuc J held thi.ta public school buUding was not exempt from the oi^^^tfon^Jtte mechan^. Uen law. but decisions elsewhere areTp^SjJ tthia view. See Ontario Act, sec. 4 (h)
opposea to

In fioJoci V. P««m, (1900) 13 Man. 124, KiUam, J. pointsS sa^'""S.'^-5f
^^"^'-^y of sec. 4 a) and'sw 5^^and says: The diflference is probably inadvertent but 1 ei«

n^*?"?"" * '""?" '^'^ •* '"" ^eW that a lien had no existence

A Sen for'^'l- ''r''^
"• *«"-«^' (1««4) 2Cm

fn^Tu
materials only arises where the goods are supplied

Z itn^rT' 'i^'^^"^ ^ *« particuUr bTdiig on wh ch

Thri,2T'^' -^^rT*. '• ***«"*' (1885) 3 Man. 519

f«„-i •
~

J^ ?•"* °° jurisdiction to enforce a lien out of its terri-torial jur«dict,on Chadwick v. Hunter, (1884) 1 Man. 363A mechanics lien registered against two lots owned by differ-

S their '°
T"^!"^T^ '*''"« '^P"" *^« '^°"«»' o°« 0° «Si

^Lmll f

n
'h^°^*^V^**" •!' °°' **' *^« o^«"' *°d for an amount•laimed to be due for work on both houses, without apportion^Rthe same, cannot be enforced, nor can effect be .?iven to VheTien
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M a^t one Of the lots only, for the proper amoimt. Fair-dough V. amith, (1901) 13 Man. 509.

(19^)1 w'S"S.° °' """"^ ""^^'" "^ ^**^'"» ^- ^~"*«»'

5. Property upon whioh lien ihaU tttwh.—The lien shaU
attach upon the estate or interest of the owner aa defined by this
Act in the erection, building, land, wharf, pier, bulkhead, bridge
teeatlework, vault, mine, weU, excavation, sidewalk, paving
fountain, fishpond, drain, sewer, aqueduct, roadbed or way and
the appurtenances thereto, upon or in respect of which the work
or service is performed or the materials are placed or furnished
to be «wdj^and the lands occupied thereby or enjoyed therewith.

(a) Wlien estate ehaq;«d i. leasdiold.-In case, where the
estate or interest charged by the lien is leasehold, the fe, simplemay al«,, with the consent of the owner thereof, be subject toaid Hen, provided such consent is testified by the signature of
anch owner upon the claim of the lien at the time of the register-mg thereof, and duly verified.

(b) MartfHed lani-In case the land upon in respect ofwmch the work is done, or materiak or machinery are placed, be
uicumbered by a mortgage or other charge existing or created be-
fore the commencement of the work or of the pkcing of the ma-
terials or m«jhineiy upon the land, such mortgage or other charge
ahaU have priority over a Uen under this Act to the extent of the
aetn.1 value of «ich land at the time the improvements were
commenced. 61 V. c. 29, . 5.

f « wero

Compare Ontario Act, sec. 7 (1), Kid see cases thcn-under.See Flack V Jeffrey, (1895) 10 Man. 514; and In re EmigreBremng dt Malting Co., (1891) 8 Man. 424
^

the hen-holder may assert his lien upon the increase in valueagainst the vendor as if the relationship had been Zt of moSgagor and mortgagee. HoffBtron v. Stanley, (1902) 14 Mm, 227
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KH

or partly dertroyed by flr«. any money received by rea«,n of anym^xance thereon by ^ owner or prior mortJU orLZ-h-U take the pUce of the property «o dertn^ed. «id dudl, aftor-a^fyu., «.y Prior mortgage or charge in the manner andHeextent set ont in sub^tion (b) of the hurt preceding aection be-nb,«3t to the cUima of all peraona for liens t'o theZeT^ ^f auch moneys were realized by a sde of such property in an «.-tion to enforce a Uen. 61 V. c. 29, s. 6.
' ^ ^ •« »«

See Ont. Act, sec. 8, to the same effect.

ah*n'^*.*'.*""'"*
"^ li«.-SaTe,a. herein provided, the lien

tt^ tT
" " *« "-^^ th« owner liable for a greater sumthan the sum payable by the owner to the contractor. 61 V c

*!», s. 7.

See Ont. Act, sec. 9, to the same effect.
The contractor cannot bv release op •a>i<m».o»« « i.- • ,

pUcable, m view of present section 4 (2).
^

8. liait of lien when claimed by Mme other contnurtor.-Save
as herein provided, where the lien is claimed by any other personthan the contractor, the amount which may be claimed in r^Z
henaof sha 1 be limited to the amount owing to the JractoH
sub^ntractor or other person for whom the work or service ha.been done or the material have been placed or furnished. 61 V.

See Ont. Act, sec. 10, to the same effect.

«ect^ l^i^i.
""''''' ^''''' ' ^•^•«- ''' ^^^^ ^^y -der

9. Percentage to be d«duet«I aad ntained by ow»er.-In aUcase, the person primarily liable npon any contnust under or by
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iT '^Z^'^ l"*°
"'^™ '"***' *^« P"*^"**"- o' tW- Act

»h«U, as the work » done or the material, are fumiahed underany contract, deduct from any payments to be made by him inr^ect of such contract, and retain for a period of thirty days
after the completion or abandonment of the contract, twenty per
cent, of the value of the work, service and materials actually
done, placed or furnished, as defined by the fourth section of thi
Act^and such value shall be calculate, on the basis of the price
to be paid for the whole contract.

(a) Provided that, when any contract exceeds fifteen thou-
sand dollars, the amount to be retained shall be fifteen per cent
instead of twenty per cent.

(b) The liem. created by this Act shall be a charge upon the
amounts directed to be retained by this section, in favor of sub-
contractors whose liens are derived under persons to whom such
moneys so required to be retained are respectively payable.

(c) AU payments, up to eighty per cent, (or eighty-five per
cent, where the contract price exceeds fifteen thousand doUars)
of such value made in good faith by an owner to a contractor,
or by a contractor to a sub-contractor, or by one sub-contractor
to another sub-contractor, before notice in writing of such lien
g^ven by the person claiming the lien to the owner, contractor or
the sub-contractor, as the case may be, shall operate as a dis-
charge pro tanto of the lien created by this Act.

(d) Payment of the percentage required to be retained under
this section may be validly made so as to discharge all Uens or
charges under this Act in respect thereof after the expiration of
the said period of thirty days mentioned herein, unless in the
meantime proceedings have commenced under this Act to enforce
any hen or charge against such percentage as provided by sec-
tions twenty-one and twenty-two of this Act. 61 V. e. 29. s. 9.

See Ont. Act. sec. 11, to the same eflfect.

After bill filed and lis pendens registered another Uen-holder

',')
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J^^deration. for other matte« from whicffZdZ^

10. ^y»ent ».d« in good faith without nattcrfUwL-lncMe

InvS Z^'J""^ ^"° °' *^ ^«* '»' «»• » -^^nt of

Z^ V^"" f!*
*" *^'" '"'• ^"'^ °' "^'^ d»« or for m..

Tn ?n.'''
'^"^*^ to be n«d « therein mentioned. «.d

shall wuhm three day. afterwards give, by letter or otherwiU, tothe contractor or iiw agent, or to the snbHsontractor or hi. agent
as the ca« may be, written notice of mch payment. «ich mt-ments^ a. between the owner and contJX. or'a.^1
the contractor and the aub^ntractor, »i. the ca« may be bedeemed to be payment, to the contractor or rob^ntractor ..'the
case may be, on hi. contract generally, but not «, a. to affect the
percentage to be retained by the owner, a. provided by the lart
preceding af Hion. 61 V. c. 29, ^ lO.

j^ " »»

See Oni. Act, sec. 12, to the nune effect.

11. Priority of lien.-The lien created by this Act diall have
pnonty over all judgment., execution., aaigmnents, attachment^
gjrmshments and receiving order, recovered, i«ued or made
after roch hen ari«., and over all paymento or advance, made on
account of any conveyance or mortgage after notice in writing
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of lueh lien to the penon makiiig raeh payment* or after regia-
tration of mieh lien aa hereinafter provided.

(») iKMSMBta for pnnhaie, put of puduao Boa«7 upaid.
--In eaM» of an agreement for the pnrehaae of land, and the pnr-
cha« mon«y or part thereof being nnpaid and no cony^anee
made to the purchawjr, the pnrehaM»r ahaU, for the pnrpoaea of
thia Act and within the meaning thereof, be deemed a mortgagor
and the seller a mortgagee. '

(b) Priority among Uen-holden—Ercepting where it ia other-
wiae declared by thia .v *. no peraon tz^tithd to a lien on any pro-
per^ or to a charge oi. any moneya under thia Act shaU be en-
titled to any priority or preference over another peraon of theame claai entitled to a lien or charge on mch property or moneyi
nnder this Act, and each class of lien-holders, except where it is
otherwise declared by this Act, shaU rank poK p«m for their
wveral amounts, and the proceeds of any sale shall, subject, as
aforesaid, be distributed among the Uen-holders pro rata, ac
cording to their several classes and rights. 61 V. c. 29, s. 11.

See Ont. Act, sec. 13, to the same effect. See also HofFgirom
V. Stanley, (1902) 14 Man. 227, 22 C.L.T. 357

^offttrom

12. Priority of lien for wages—Every mechanic or laborer

7iZ S*° f
'°' ''*'* ^""^ '"'• wages shall, to the extent of

thirty days wages, have priority over aU other liens derived
through the same contractor or sub^sontractor to the extent of
and on the twenty per cent, or fifteen per cent, as the case may
be, of the contract price directed by the ninth section of this Act
to be retained, to which the contractor or sub^sontractor through
whom such lien is derived is entitled, and aU such mechanics and
laborers shall rank pari passu on said twenty per cent, or fifteen
per cent., as the case may be.

(a) Enforcing lien in «ich cam.-Every wage-eamer shall

, tT/tu f " * '*'° ^° "*P^* «' ^^^ "O"*™*^ °ot com-
pletely fulfilled.
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«Ucul.ted on the work done or material, fumkhed by the con-tr^tor or «,b.»ntractor by whom .uch w.ge-eame« ar^Z
tr«,toi ITT^.'^^'' *• "^"^ •PPli.d.-Where the con-

t^ftl.
""''•~°*™«*<"^ »«kea default in completing hi, con-

2iit\T"*"^
""""•'^ *'" °°*' " •^i-t - wage eaZ

ttTtractrr ' *"? ^''*' "* 'PP""^ **> *h« completioHfthe contract or for any other purpow by the owner or contr«rtor

trL hi r^^f "' '""'^" '"'• ""« -^-completion of the^n:

si^tion 1/
" ?"*" r ""b-ontractor. nor in payment or «t-

(d) LeTioM to defeat priority of wage-mBeri-Every device

prioritvT' T^"^' ""' -b-contractor adopted to dSe^T
ZZtT" K

"'««-*'™«™ '»•• *»>«- wages by thi. Act dl
^2, rr?5 ^"'^"•™«"' »>« ""i' and void. 61 V. c. 29. a.

See Ont. Act, sec. 14, and sec. 2 (6)

«i™g ^„ time'E^,^S .1L ir r°."
""^'

phintiff did the ;„rk. PuS^L'nttS ^^',?« "f
ject to chnw, of D 4 MecTr n™!5/ u "" '"°' "»'

In SI«* ». W»., (1905) 1 W.L.B. 75, M„ fcet. „er, „ ,ot
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lows
:

The defendwta, Wiebe and Jardine, entered into an asree.

onland belon^g to her on S. Avenue, Winnipeg The^m«t under wUch the work wa. to be done wJTl^ntainedTt

S^.'^r.li^KL'^? '''' P^ -^ -pecificatSSlMh:ouiiamg were attached, formmg a part of the aKreement The

COTtrMt, $470 when the roof waa covered in, $1,500 "on or b^
be arranged between the partie». The $1,500 waa to be rliaftd bv;^'" TJT^^'^ «>°t"ctor to ^ire an ori^tS
erection of the houae and al«> for the erection of a bam uwnthe same lot. The lumber wa. mipplied upon the ordTof?2
rd'rSaStlrr'? - -raJgemenrmaSt^bSJr'thmana me plaintiffs. The house was n»ver fullv comnlotMl Kn*when partially finished was occupied by Mil HuSS. S Jl
:e1r« waTSTe^'Sl''^

'^'''^V^f^^^'^
sent, as was aUeged, of the proprietress. The quaUty of the work

u t«*Sd"sT ^j^'i^^ ^^ the Ltrz's^::^
11 was alleged that a stone foundation had been put in as anextra, fte evidence showed that the building asTstSS was o^

thV^ntr^t."*^?
on the property and the proceeds apJS on

In^T J^ ^* plaintiffs received a portion of these proceedsand the balance remaining unpaid was $321.66. ParTof th?km'ber supplied went into the construction of the baiT The pSStiffs' hen did not include the bam, but only referred to mateSlu^ m the erection of the house. The valJe of t^^^i^EStor tiie bam was $100, leaving $221.66 as the amount pi^ejw

said?"*""'
^" ^*^°» "^t*^ tJ'e »bove fwte in his judgment,

"It is urged on behalf of the owner that as the house ha.

rrJ^^^^Pi**^'^ " °o«>»8 d°e to the^nfmtorid
^le E^e^T*^" T: ?°^«L-«'tion 8 of the MecSS «dWage-Earners' Lien Act, limited to the amount owing to the cm
tir^i^ti^*"'".

'' "' *^ ^"^ ^^"^"-^ special p^SiSL to
of the hen m their favor in respect to a contract not eo^^X
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fuUUlwL It Hao providM that in raeh omm the w>M.«.n..»

J«y
«rfort» their li«u ^pdnt the percent«iuJS^^Uined by the proprietor, and thia pereentaoW faS. «il^a eontraet not completely fulfflled,TW cSJISd on ttfl^ji

t°Z S^!;"'^
''?^^*^ ''y *^« contractor^'L^TS

the Act of the provuion. contained in aeetion 12 ahowi that theprotectaon extended to the Uen-holder of giving Mm » ^ht tJ S!
haanotfulflUed the contract, i. limited to claim, for wW
fnwT^i." ?* work progress., the general lien-holder. mi»r

5LTtS II
"" *° •*^' "**°* "' *^« in-talmenf eame?i?S

^IJT*^ Tk^^ °' **»• P^*^^- «»at the owner hadaccepted the work by occupying the hoa«> and by mortgaging

to^«d^L??i^
m order to rai«, money to ply the oontrac-

t^n? ^-^ ^ T?u**°°*
^"^» "»• P«««w of the conatmc-

I « ^f^"* *' ?* mortgage coold not, therefore, be takena«« wceptance of the whole work. There i. a wide diffewncJ

STS .^*^'"^^i "**^«f «' • «^"«1 «»d the occnpa.
tara of a bmldmg erected upon the knd of the occupant, in Ve-

Jff1. £L"I*"?"* **.' ««?*«»« from the act of the party.^^ 5*° « ^"'y P«^t«d out in Pattiton v. LiwWay, L eTo
Se h^iinfr^^H/- ^'"^"' ^\^^^ ^ <^»- «73. and other caaea.The buildmg, although mcomplete and unaati«factory, ia upon

«^vX i""* !^- " P*'^»P» P"*»y P^d for. The owSSmay, although proteating againat ita incomplete or unsatiafaetorT

Jt!!?' «?!!!!*5^
to u» and occupy it, unlew he abandomi h^land until the dispute u settled. Occupation under these con-

ditions should not be construed as an acceptance. The contract
in the case provided that $30 should be paid on execution of theindent, and this payment has been made. A second payment
./ »470 was to be made when the roof was covered in. This pay-ment br*fe due and the contractors received on account of itthe equivalent of

J200,
leaving the sum of $270 still due and

available for lien-holders. The proceeds of the mortgage were

?„'nS t1' Tli"'
**"*

°Vi" ^^'^' "°*J«' the te^of the
contract. The further sum of $1,500 was payable 'on or before
the completion of the building. ' As the owner had the option5
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Kr?j^"s;ti^*; t'- s^-^^^^ the bui,di», «,
P«»ll«ble to pay the kmoSitn^tn?K^'^ " °"* ^««»"y «»»-

oompJetod. " For oth..r J«J! k • V' ^^* building hai been

tion 4 of th:^ttrAeI at
p^P*""*' '^ "»**'»- '"^^ "«-

18. Attomptiar to nmoTe uterial affMted Ww n« rw_ •

attempt, at such removal may be v^mLZL , ' ^ *"''

Court of Kiiiff'. Ri.„r «T ""trained on application to the

ing ^wer to titt. ;
* '"^** "^ '*^*» J"'^** thereof, hav.ing power to try an action to realize a lien under thia Act.

«ddUcL^~^ ~'^' *"^«* °' ^"^ J"<»8« to whom any .uch

J^jKf^ratton of Lien.
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Z^, J^ *""^ •«* l«d- «• .itn.te. If the l«.d.

fiw Ont Aet, Me. 17, to the Mme effeei

^ M. »«(l«»niiM rf otota to li«._A cWm for ««, rf,«*il

^nJULT"^
"^ -"** '^*^'°** "' **• P**** «J«i«»i»» the lien

Jfcomthe pe«on elaimfag the Uen, or hk .gent, beUeve. to bette owner of the property to be eh^ged) .nd of the per«m for

^S^ '^'^ ""• P*****' "** *^« **"• »' P~*od withinwhieh the «ne WM, or WM to be, done or fumiAed or pUMjed.

n^l^- ,^ **»':*,^-«"P«o° 0' the work (or «ryice) done, or thein.ten.1. fomMhed or pUced, or to be fumiAed or plwed.
(e) The ram claimed m due or to become due.

.niJi V*"."^**'!°
**' the Und to be ch«ged, rafflcient for thepurpoee of regirtration.

(e) The date of expiiy of the period of credit (if any) .greedby the lien-holder for payment for his work (or service) or ma-
terials, where credit has been given.

^'- '•™ »V^-'^* «^*^ "-y ^ in one of the form,
given in Schedule A to this Act, and shall be verified by the aiB-^vit of the person claiming the lien or of his agent or assignee
having . personal knowledge of the matters required to be veri-
fled, and the affidavit of the agent or assignee shall state that he
lias such knowledge. 61 V. o. 29, s. 15.

C3w1 2r«t A?;
"^^

V^^'}° ** "^^ **«'*' ««»Pt that clamw

«i wl if •' Pr°"*°» '<»• tbe registration of liens againstrailway companies u omitted here.
««~"«

The claim need not give detaib of the work and materials.
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2» Pom No. 1 in the 8eh«lnl., uid /htm. y. il.yn<m, (1886) 4

IS^ '^*!^ ''?*' * *^ '*P"*«* o*n". Md alao the penon for

•tot* that the plaintiff olainu a lien npon the ertate of O WBeynon barrirter-at-law. I think thi. iTKUBcLTwd it 2,2;to accordance with the form given in the Ontario sStute." t^Win V. Beynon. supra, per Dabnc, J.

that th^'llfnJi^"*^' ^^^ ^° ^"»- "*' "»• ««" « fll«i .Uted
X^ 1.i .T

"'"^ *? commenced on a peoifled day and that it wuJw ^oi' n O R '4""^ °i?" ^/^- Held; fouiUSJ
«2^- ^^'}' "•"•^ "<* "> ^«w of the Manitoba Inter*

ss'r.,i?884r5 SLir" ''- "««^-*- «- ^'«^ -

16. What ma, b. i>diia,d i. dai«._A claim for Uen may in-
elude cUim. agafart any number of propertie., and «y number

therein, but where more than one lien i. indnded in one claim•Mh hen dull be verified by Affidavit, u provided in the last
preceding section. 61 V. c. 29, s. 16.

See Ont. Act, mo. 18, to the same effect See also FaireLmi.h

io?rbiSir"- ^' '"^ -'^' tHet.tnJ:;ts2

17. ClaiB. not to be invriidat«l fw iafona.lity.-A substan-
tial compliance only with the two last preceding sections shaU be
required, and no lien shaU be invalidated by reason of failure towinply wrth any of the requisites of the two last preceding sec-
taomi unless m the opinion of the court, judge or local judge,^o has power to tiy «i action under this Ac^ ihe owner, con^
tractor or sub^ntractor, mortgagee or other person, as the caM»



i
H

H

tii^

Ik
.'

if -

19S W" i^w or MWBAinoi' umn or oamaba

rSiJ^L*** '!?^ ****^' •»<> tktn omy to tb. ntont to

Wtaed OMht eonstniwl diip«ii«to« with rafiatntioo of th«
litn raqiired by thii Act. 61 V. e. », . 17.

8w Ont. Art, iM. 19, to th« mow eff«rt.

.« 1*^/- '*"**2; ^^^^ *« >«"• 124. the ftujt. in whieh•wji.^ under »e 20, pof<, it wm held that tlthoiifh "B.V'
w^I^ T l"*,-^"*-^

*<» 27th Ortober, be mS!ta»im for

J«|Uh»t the onn. WM CO the per«m to dww hi. beiij^

!•. U«tobereftetofidMMii«J«tewe..-The«tirtrw
upon PVment of hi. fee, diidl regirter the eUOm, «, that the M»e
"VaPP""^ •• M incumbrmnce .gsinrt the land therein de-onbea;

(•) fta fer Wffat»ti.a-The fee for regirtration of a elaim•f lien for wagee ahaU be twenty-flve eents. 61 V. o. 29, a 18.

8m Ont. Aet, aee. 30, to the nune elTert.

». Hnm ngiitoriBff a yvehaaer pre ta«to.-Where a elaim
for bra ii .0 reffirtered, the perwn entitled to said lien ihall bede«ied a puebaMr pro tonto, and within the proridona of "The
B^^rtT Art"; bat, ezeept ai berein otberwi«» provided, "The

See Ont. Art, we. 21, to the same effert.

90. Claim for lieu, when to be i»firter«l.-A claim for lienby a contrartor or rob^jontractor may, in eases not otherwise pro-
vided for, be regirtered before or dnring the performance of the
contrart or within thirty days after the completion thereof;

(a) A claim for lien for material may be registered before
or dnnng the famishing or placing thereof, or within thirty days

(

1



wiAtmrn or tuMncmk IM
•fter tkt fonkhioff or pliMiiiff of tho ImI mttorU w tunUb»d
orplaood;

(b) A olaim for Umi for MnrioM majr be rogiiUrod at uy
fimo dnriBff tht porformaiiM of tbo Mrrkt or wHUa thirtj dm
•ftw tbe eompl«tkm of tbo Mrrieei

(0) A daim for Ikn for wgm may be rniitmd at toy timo
dorinff th« performanoe of the work for which raeh wafoi are
claimed, or within thirty days after the laat day's worit for
whieh the Uen is claimed. 61 V. e. 29, a. 20.

See Oat. Aet, ne. 22, to the aame effect
Completion" meana "labetaotiai completion." See KtUn

IS 'J^'i^^^ ^ *^"- ^^•' *«i««*«i T. WmUptg, (1882)

J.iS^'ri/TtAS'*^'^''*'^*^-'^- ^'^^
-jaS* 5*f*1f*

''• ^•""'' <^^> 1 Man. 39, it waa dc
!^, « '''T "'•*?'*^ •« wppUed aa reqoind from
t»m« 10 time during the progreae of the work, not under aMntra^ oorermg the whole rapply, each aale is a separate
^anaaetioo and raqaires separate registration. Bat see Bo.boa T. Prter,, (1900) 18 Man. 124, in which this case is
dtattnguiAed and Jforrii . TkarU, (1898) 24 O.B. 159, fol-
lowed, and Z«%T.lfcJr«i«i«,«,pn^ held not applicable. InJlo-

r!! Zdl^V' f^^' **" '"*^ "«" foUowi: In 1899 defen-
<iant bought land and paid part of purchase money. There waa0 oonyqrap^ He made a contract with plaintiff to bmld a

SSllSf '^ r^"*^ **«" " ^"^^ "^ ^"»^ on Wi of

^^I^.. ^"
^J^ ^** registered on the 22nd of September,

and a ewtiflette of lit pendent on the 2nd of November. There
was no defence. Appointment and trial duly fixed. "8 " cm-
sentad to supply materials on credit and did so from time to time
as they were ordered, between 16th of June and 27th of October

SfiTlSSr'^lf ?A '"'^^ '"^ '^'^'y "^^ *»>« ''O'k went onuntd after tiie 27th of October. "8. " registered Uen on tiie 25ti»
of November and certificate of hia {w pendeiu on the 20th of
January, 190a Defendant obtained loan of $300 on the 5th
of August, 1899, and took mortgage for $435. A deed to defen-
dant was executed on the 18th of October when remaining $135was advanced by "B." "B.V mortgage was rSS^JntS
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of October 1899 Tt,««. ^* ^fiff*™t»on <>' mortgage 20th

for^Sr^fL^DXr^tr^t;^^^^

brought in by notice of trialS app^a-d^ co^^ser
'" '^^^^

Hed under se^. 20 (2), 21, 28, 31, 32, 27 (1) and (2) that

nnt ; !!1°*
'^^^^ ^ '•''"^"«'* '° this action, although he wL

tTe maSh, ti*'
""^

^'^J''"
"'^ "'"^'"^ ^°t"^tTo Seli^e^

onn^nlr '
*^* '^''*/*^ °"*«" ^«^« «« linked together as toconstitute one cause of action Tho *ii«« .„ «

""Kciuer as lo

of the last, materials. ^ ™° ^™°' ^''^ '"PP'y

d«*l^fi?^'M°*"™^*°°*" °"'«'' tl'*" lien-holders might be

10 A.R. 592, and JfcFeanv Tt/Kn ^«««;^ iq a t» 'r''"''^' y^*^
under sectio^ 23 of Onrrio I^at pl43 ' ^' ""'^'^^ '^

Dbtebmination op Libn.

81. lieu to CMM if action not commenecd within time flxedby Act-Every lien which is not duly registered under the pro-rmion. of th« Act shaU absolutely cease to exist on the expira-
ti«. of the tune hereinbefore limited for the registration wereof,2« m the meantime an action is commenced to realize the

of th« Act, and a certificate of li, pendens in respect thereof be
"flrurtwjd in the proper registry office, or land title, office. 61
». C. £9, S. 21.

See Ont. Act, sec. 23, to the same effect.

See Dayidton v. CampbeU, (1888) 5 Man. 2S0 referred t«under section 23 of Ontario Act, at p. 143

r;rZ?-H'" *i*™" ^^'^ ^^^ "«° '»»<* °o existence until registered

iSSSionlS'f^^?'^^ ' "*"• ^>' ''°* *»>» -ection^J^

JSe'rwiSinhe's StT"'^ '' *'* -'*'«~*«,
" ^-^

ill.
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22. When Um to ceMe if wgirtewd uid not proc««[„(i i dob -

of this Act shall absolutely cease to exist after the exoiwionof ninety days after the work or service has belnLXd^materials have been furnished or placed, or the expZ of thlperiod of credit, where such period is me;tioned in"rclat o

to realize the claim under the provisions of this Act or an action

visions of this Act, and a certificate of lis pendens in resoectthereof a^ording to Ponn No. 6 in the schedule he'to be3tered m the proper registry office, or land titles office. 61 V c S,

.etts^^seJi-^^i--—^t^^^

T»ANS1I18BI0N OP LUN.

W- »~«> 1 1iM.l..Uw.-In tte .TMit of the death of .

S«e Ont. Act, sec. 26, to the same eflfect.

DiscHABOE OP Lien.

M. DiMhargeof Uen._A lien may be discharged by a re

^gjicknowledging payment, and verified by affidavit an"^^red; the fees shall be the same as for revering a claim

(a) Security or payment into oonrt and vacating lien therw»n.-Up.;, application the court, judge or local judge having^rto tr., an action to realize a lien, may receive sec^ ty or paZn[mto court . 1 eu of the amount of the claim, and may her^nV8«*te the registration of the lien

;

hereupon
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(b) YMttiBf ngiatntioii on otlur gronndfc— The court or
uoh judge or local judge may vacate the said registration upon
any other ground;

(c) itartaia aoti not to prvjvdioe right to rjforoe Uea.—
The taking of any security for, or the acceptance of any promis-
ory note for, or the taking of any other acknowledgement of,
the claim, or the giving of time for the payment of the claim,
or the taking of any proceedings for the recovery of the claim
or the recovery of any personal judgment for the claim, shaU
not merge, waive, pay, satisfy, prejudice, or destroy any lien
created by this Act, unless the lien-holder agrees in writing that
It shall have that effect

;

i

Provided, however, that a person who has extended the time
for payment of any claim for which he has a lien under this Act
to obtain the benefit of this sub-section shall commence an action
to enforce such lien within the time limited by this Act, and
register a certificate as required by this Act, but no further pro-
ceedings shall be taken in the action until the expiration of such
extension of time;

Provided, further, that, notwithstanding such extension of
time, such person may, where an action is commenced by any
other person to enforce a lien against the same property, prove
and obtain payment of his claim in such action, as if no such
extension had been given. 61 V. c. 29, s. 24.

See Out. Act, sec. 27 (1), (2) and (3), to like effect.
Sub-section 4 of this section is simUar to sec. 28 of the Ontario

Act.

The above section qualifies sec. 4, ante. See note to sec. 4.

DiBOOVEBT.

26. lien-holden to be entitled to information ttvm ownen as
toterauof contract.— Any lien-holder or person entitled to a
Uen may at any time demand of the owner or his agent the terms
of the contract or agreement with the contractor for and in
respect of which the work, service or materials is or are performed
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or ft«rni«hed or placed, and if mich owner or his »id agent

ttfT' '* ^* *^* "' "'* ^•^'^ «' ^*»^ » reawnable toae
thereafter, inform the person malrinc such demand of the term.

!!!r r*'*"^"''
"^°'*°* "^ ^'^ "»*""* <i»« a"d unpaidupon such contract or agreement, or AM intentionaHy or know-

2^ '1-ly state the term, of ..id contract or agreei^ent or theamount due or unpaid thereon, and if the per«« claiming the

11 i "^"^ "* ''^ ""^^ *»' ™«'' ''^^ or neglect or
fatoe statement, said owner shaU be liable to him in an actiontherefor to the amount of such loss. 61 V. c. 29, s. 25.

See Ont. Act, sec. 29; to the same eflPect.

«n„r °!f*'
'"', ^^"**'" "^ ~"*~* '^ lien-holder.-The~c«, judge or local judge, having power to tiy an action toreaa« a lien, may, on a summary application at any time before

L^v"*'' *"*r i"
*'*^«°««d ^*"- the enforcement of such

^ow any hen-holder to inspect any such contract, and may make

may be just. 61 V, c. 29, s. 26.

See Ont. Act, sec. 30, to the same eflEect.

Enfobcement of Lien.

mav'L^'l' '1r^ liMU-The liens created by this Act

ing to the ordinary procedure of that court, excepting where the««ne 18 varied by this Act

;

defl*L'tf'Ir* *?• """T"^
*" ""*' ""^ lien-holder, partiesdefendant to the action; but aU lien-holders served with thenotoce of trial shall for all purposes be treated as if thTwl

parties to the action. 61 V. c. 29, s. 27.

£ 2;Lt*' T. ^^ ^^^' ^*^' *° *« «™« effect.
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Wi

nutenal amendment to a biU was made, the amended biU had to
be registered as a /is pendens within the time prescribed for
registration or the lien would cease. Thus in Davidson v. Camp.

A : ^}n^?J ^ ^'^- 250. the bill alleged a contract with defen-

V M ,r-
*"* *^« performance of certain work in the erection of

a building upon land of "C." By amendment made after the
time for filmg the biU had elapsed the plaintiifs aUeged that
tbeir contract was with the defendants "K. and McD.," who had
contracted with "C." for the erection of the whole building, thus
changing their position from contractors to sub-contractors No
new certificate of lis pendens was filed. Held, that the plaintiff
could not rely upon the original bill acd certificate of lis pendens.
But an immaterial amendment did not necessitate re-registration
Irwin V. Beynon, (1886) 4 Man. 10.

28. lien-holden joiniag in aotion.—Any number of lien-
holders, claiming liens on the same property, nla^ join in the
action; and any action brought by a lien-holder shaU be taken to
be brought on beBUf of all other lien-holders on the property in
question. 61 V. c. 29, s. 28.

See Ont. Act, sec. 32, to the same effect.

28. Who may tty aotioB f«nr lien.—An action to enforce a lien
may be tried by a judge of the Court of King's Bench at any
regular sittings thereof for the trial of actions, or when the aggre-
gate amount of the liens involved does not exceed the sum of one
thousand doUars by a local judge of the said court within whose
judicial district the cause of action has arisen. 61 V. c. 29, s. 29.

See Ont. Act, sees. 33, 34.

80. Powers of local jndge tryiiif aotion for Ilea.—A local
judge of said court trying such action shaU have the powers of a
local master under "The King's Bench Act," and all the powera
and authority conferred by this Act and otherwise upon a judge
of the Court of King's Bench to try, determine and finally dis-

pose of such action

;
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(•) Should it appear to suoh local judge, at any time daring
theprocew of such action, that the aggregate amount involved
Bx<»ed« one thoumind dollar., he shall not be thereby divestedof h» jurisdiction, but may with the consent of the parties pro-
ceed to try determine and dispose of the same as aforesaid orm hi. dMcretion, and in any erent may refer the action to a jJdge'

1^1 T "!,^°*'' ^'"''^ ** ^'""'P** *° "^ *»»«« tried anddetemmed. and make all order, for the transmission of papers
to the proper officer, of the court at Winnipeg and otherwise

rr*^on
**•* ^"^P"" ^'^ ""^ determination of the action,

ol V. c. 29, s. 30.

There is no corresponding section in the Ontario Act.

«J/' ;^ff«^ day for tri.l._After the delivery of the state-
ment of defence where the plaintiff's claim is disputed, or after
the time for delivery of defence in aU other cases where it is de-
sired to try the action otherwise than at the ordinary sittings
of the Court of King's Bench, either party may apply to a
judge or local judge who has the power to try the action to fix
a day for the trial thereof, and the said judge or local judge
shall give an appointment fixing the day and place of trial, and
on the day fixed, or on such other day to which the trial may be
adjourned, shall proceed to try the action, and all questions
which arise therein or which are necessary to be tried, to com-
pletely dispose of the action and to adjust the rights and lia-
bilities of the persons appearing before him or upon whom the
notice of trial has been served, and at the trial shall take all ac-
counts, make aU inquiries and give all directions, and do aU
thmgs necessary to t^^ and otherwise finally dispose of the
action and of all matters, quertions and accounts arising in the
acbon or at the trial, and to adjust the rights and liabilities ofand give aU neces«iry relief to all parties to the action or who
have been served with the notice of trial, and shaU embody aU
the remits m the judgment;
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(a) SinetioB u to tiiM for i*ta._The judge or local judge
who tries the action may orde:- that the estate or interest charged
with the lien may be sold, and when, by the judgment, a sale is
directed of the estate or interest charged with the lien, the judge
or local judge who tries the action inay direct the sale to take
place at any time after judgment, aUowing, however, a reasonable
time for advertising such sale;

(b) Directing sale of matorials.-The judge or local judge
who tries the action may also direct the sale'of any materials and
authorize the removal thereof;

(c) letting in Uea-holders who have not pr-^ved their claims at
trial.—Any lien-holder, who has not proved his claim at the trial
of any action to enforce a lien, on application to the judge or
local judge who tried the action and on such terms as to costs
and otherwise as may be just, may be let in to prove his claim at
any time before the amount realized in the action for the satisfac-
tion of liens has been distributed ; and where such claim is proved
and allowed, the judge or local judge shall amend the judgment
so as to include such claim therein

;

(d) Beport where sale is had.—When a sale is had the judge
or local judge with whose approbi^tion the lands are sold shall
make a report on sale and therein direct to whom the moneys in
court shall be paid, and may add to the claim of the person con-
ducting the sale his actual disbursements incurred in connection
therewith; and where sufficient to satisfy the judgment and costs
IS not realized from the sale, he shaU certify the amount of the
deficiency and the names of the persons, with their amounts, who
are entitled to recover the same, and the persons by the judgment
adjudged to pay the same, and such former persons shall be en-
titled to enforce the same by execution or otherwise as on a judg-
ment of the court.

(e) Attendance in per«>n at trial by certain Uen-holders.—
Any lien-holder for ^n amount not exceeding one hundred dol-
lars, or any lien-holder not r party to the action, may attend in
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Wm at the trial of an action to enforce a lien, «.d on any pro-^Wi m ™ch action, or may be repre«nted thereat or theln
07 a aolictor or by nn agint who is not a solicitor. 61 V. o. 29

See Ont. Act, s^. 35, to the same eflfeot,

88. Hoticoftrial..rTiceof.-The party obtaining an ap-pointment tog the day and place of trial shall, at least eigJt

trisT ^T.
^'\'^^ ^*y fi-«d for the trial, sen.e a noticfjf

IT'^}
""^ according to Form No. 10 in Schedule A to^ Act. upon the solicitor, for the defendants who appear by

^ZT"'r "° "" "'°-'°''^"' ^^"° **> ^' -ho ha- regii^tered their hens as required by this Act, and on all other peri

Z ?rrT "''''""' '''"^"' ''^"""'hrance or claims on the

Tell^. '•

""i?
'"/"* P*'"'^ '' ^^''' heing parties, appearpersonaUy m the said action; and such service shall be personalunl^ otherwise directed by the judge or local judge w^oTt^try the case, who may, in lieu of personal service, direct in whatmanner the notice of trial may be served. 61 V. c. 29, s. 32.

See Ont. Act, sec. 36, to the same effect.

88. OoMolidation of wrtion..- Where no more than one action-brought to realize liens in respect of the samH^pe^^judge or local judge, having power to try such actioL, rn^'on

application of any other person interested. consoUdati aU such
actions into one action, and may give the conduct of the .^^^^^dated action to any plaintiff in his discretion. 61 V. c. 29, Tsl

See Ont. Act, sec. 37. to the same effect.

holder the carriage of the nwvwHm™. o„^ v ,• ,~xiiH$« oi me proceedings, and such lien-holder shall
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i!

If

tor aU purpoM* tberaafter be the pUintiff in the action 61 V e
29, 1. 34.

See Ont. Act, sec. 38, to the iame effect.

86. When Jndfmeat of court in Int iutaaee to be iaal-
In all actiona where the total amount of the dainu of the pUin.
tiff and other penona claiming liena ia one hundred doUara or
lw«, the said judgmenU shall be final, binding and without ap-
peal, except that upon application, within fourteen days
after judgment ia pronounced, to the judge or local judge who
tried the aame, he may grant a new trial. 61 V. c. 29, s. 35.

See Ont. Act, sec. 39, to the same pffect.

88. When appeal lia^-In all actions where the total amount
of the claims of the plaintiff and other persona eUiming liens is
more than one hundred doUars, any party affected thereby
may appeal therefrom to the Court of King's Bench tn banc
whose judgment shall be final and binding, and no appeal shall
he therefrom. The procedure upon appeal from the judgment
of a local judge shaU be the same as upon appeal from a judg-
ment of a judge. 61 V. c. 29, s. 36.

See Ont. Act, sec. 39 (2).

87. limit of oosto to pUintiff.-The costs of the action
awarded in any action under this Act, by the judge or local
judge trying the action, to the plaintiffs and successful lien-
holders, shall not exceed in the aggregate an amount equal to
twenty-five per cent, of the amount of the judgment besides
actual disbursements, and shall be in addition to the amount of
the judgment, and shall be apportioned and borne in such pro-
portion as the judge or local judge who tries the action mav
direct. 61 V. c. 29, g. 37.

See Ont. Act, sec. 41, to the same effect
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faW th. Ito, weh «)rt. d«U not exceed to «nountr, tie aa»l

^Z!^ ^^^tw-ty-flve per cent, of the cUim of i^Tl^

See Ont Aoi, wc. 42, to the ume effect.

leJ*:^"*"* ^*^ •''^^ ••"* »•* tak.».-In CMC the

^.^TT^T^ " "'* *^*° '^ • P>^°«ff «»<»« thi. Act.

See Ont. Act, eec. 43, to the aame effect.

««i!!iJ!!?""?* "^ °' "^ ^•^*°*^ *» -^^ .ppUction. Md

.^„^„ JT
"' *"* '""^ " ^"~^ ^°^ *o 0' by who^ the•ppfiettion OP orders is made;

foJS! ISr %"!k
. " .^^^''^ "' ^'~*«* '"^*'' *»>* twenty-fourth •ct.on of th« Act, or when in an action judgment k

^^^Z :: -fT* •-^ 'or a lien, in «ii3to theeorti of to action the judge or local judge may allow a reammable

aeatmg the regutration thereof. 61 V. c. 29, a. 40,

See Ont. Act, aecs. 44 tod 45.

K 1L ^r^** ~* "^ «»wt.-In actions tried by a local judgethe local judge who tries the action duOl. where money hJZ^'

• requ»tM,n for cheques with a certified copy of his j^dgmenV

of the Court of Kmg's B.nch, who shall, upon receiving the ^dreq^aition^todco^of the judgment and report (if aJy) m^e
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out and rBtarn to the «dd lod jadc« eheqae. for the amomit*
PVW>le to the penone q>eeifled in the reqaidtioa, and the Mid
loeal judge on receipt of said ohequee shaU distribute them to the
penoni entitled. 61 V. o. 29, s. 41.

See Ont. Aet, eeo. 46 (1), to the same effect.

tt. fbei sot to be payable on payaMBta oat of oourt.—
No fees ahaU be payable or any cheque* or prtieeedinga to pay
monqr into court or obtain money out of court in reapect of a
elaim of Uen, but aufBcient postage stamps to prepay a return
wgiatered letter shall be enclosed with every requisition for
cheques. 61 V. c. 29, s. 42, part

See Ont. Act, sec. 46 (2), to the same effect.

48. Item of judgment in faror of Uen-holdeii.—AU judgments
in favor of lien-holders shall adjudge that the person or persons
personally liable for the amount of the judgment shaU pay any
deficiency which may remain after the sale of the property ad-
judged to be sold; and whenever on a sale of any property to
realise a lien under this Act, sufficient to satisfy the judgment
and costs is not realized therefrom, the deficiency may be re-
covered against the property of such person or persons by the
usual process of the court. 61 V. c. 29, s. 43.

See Ont. Act, sec. 47, to the same effect.

44. Vanoaal judgment when claim for lien fails by the uoal
process.—Whenever in an action brought under the provisions of
this Act any claimant shaU faU for any reason to establish a
valid lien, he may, nevertheless, recover therein a personal judg-
ment against the party or parties to the action for such sum or
aiims as may appear to be due to him from him or them and
which he might recover in an action in contract against such
party or parties. 61 V. c. 29, s. 44.

See Ont. Act, sec. 48, to the same effect.
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Fouu.
a. f*fW.-The fomi in the Mhedok hereto, or formi gimi.

l«r thereto or to the like effect, ma.- be adopted in all proeeed-mga under thia Act 61 V. c. 29, •. 46.

^^

-t^o^M'Jll'S.*''*'"'"^''-*- SeeiOaocaaeadtea

SCHEDULE.

The foUowing i. the echedale referred to in thia Act,—

8cHn>ULB A.

Font No. 1—(SBonoN 16).

Claim or Lun.

denS^cSimJitwff-
^°"°* "•' '^'^'' «>' <•»«" «*•*• ««•-

S!! 2 *^".""'V' ^^'.*'' " •*^8nee of, atoting name and reaJ.

il^AL^r"^' ?°^'' '"^ Mechanic' and WaglSmS^

Sis? ?n?i. T"* °^ "** ^^ '^P"" 'hich the lien i.

fn^!Ji f *^* "'^•™«»«oned land in reepect of the foUo
"

Z^^J!Z^^ or material.), that i. to «iy (here gSeaS
«3Z Sli l*Sf °r*°^

*'',*^* '^"''^ **<'°« or materiatofomSSl

(or u to be) done (or materials were fomiahed) for (here aUtette name and reddence of the person upon wht2i c«ditlS^Xla done or material, fomiahed), on or before the Ly of

The '•"o^ft oljdmed u due (or to become due) i. the «m. of
T. ;

^« foUowing 1. a dewription of the land to be ehanred

£SftT Tk ' "^"'^ d-cription of the Und to beX^^^'" the pnrpoM of regirtration)

.

«n«rgea mr-

ror maSls!?^*
ha. be«, giyen, inwrt: The nid work wa. done

i^t ^•I!r,'°"^*^) "" ^•^'t. »d the period of c^i?
J«reed to expired (or will expire) on the day of

*

Dated at
, thi. day of

, A.D., 19 .

(Signature of claimant.)

61 V. c. 29, Sch. Form 1.
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Pom Na t—(flwrnoir ib).

Claim or Low »m Waom.
Otaia cf Un fto wnf*.—A. B. (nune of ebdouuit) of

M^ •ad reiidcDee of Mrignor), onder "The MeehuiM'and

Srsr: "•" j^"j^ . u« opaiTsnSu of

IK! !i^**^ "!"• '"** "rfdwMW of tho ownor of lud upon
whkli tlie hen te elaimed) in the andermentioned tend, in mpeet^

, , ^^""^ work perfomed thereon while in the employ-ment of (here itate the nune and reddenee of the penon npon
whowj credit the work wm done) on or before the dwof

, 19 .
^

The amount claimed as doe is the mm of $
The followinff is the deseription of the la id to* be eharnd

(here set out « eoneise deseription of the land ,0 be eharged snf-
llcient for the purpose of registration).

^^
Dated at .this daj of , AD. 19

(Signature of elaimaat)

61 V. e. 29, Sefa. Form 2.

Po«M No. 3— (fiteOTTON 16).

• Claim op Libk pob Waoh »t Sctbul CLAiMAim.

^^Jf^ ^ '•'*** waf».«tt»s».-The following persons,
under "The Meehanies' and Wage-Eamen' Lien Aet," d^ma
Ken upon the estate of (here sUte the name and reddenoe of the9wmr of land upon whioh the lien is claimed) in the undemen-
tioned land in respect of wages for labor performed thereon
while m the employment of (here sUte name and resideBee or
names and residences of employers of the several persons claim-
ing the liens).

A. B., of (residence) $ for days' wages.
0. D., of (residence) $ for days' warn.
B. P., of (residence) | for days' wages.
The following is the description of the land to be charged

(here set out a concise description of the land to be eharged suf-
fleient for the purpose of registration).

Dated at
, this day of , A.D. 19
(Signature of the several claimants.)

61 V. c. 29, Sch. Form 3.
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FbMi Na 4—(Smtmn 15).

AwiDATiT Vmmxa Olmu.

.nn!5!S'*J T*"*?*^
fi»im.^I, A. B., luuned in th« thort (or•unwed) oWm do nuk. otth that the Mid eldm u true

eWm, do make oath, and eMh for hiaudf Nith that the^claim. 10 far aa relate* to him, ta true
« « ww »• awa

h. iSi!'! 5***I*»^ !"**• '^ ""^^ *"• •««nee, a eUuae moat

t^t^flt^- *?*"!?"* •••^' ' '«^« full kniwlad^of Sfacta Mt forth in the above (or annexed) claim.)

SwoBN to before me at
in of , thia '^ of

, A.D. 19 .

Ob, the uid A. B. and C. D.
were Mveralljr nrom before
mc at in the

,
ot

, thia day of
, A.D. 19 .

Ob, the Mid A. B. wu awom be.
fore me at in the of

thia day of ,

A.D. 19 .

61 V. c. 29, Seh. Porm'c

PoBM No. 6—(SKmoN 46).

Ajtidavit VKRirriNa Clam m ComcBNomQ an Actiok.

(Style of Court and Catue.)

Afldavit varifyiBf daim ia oaBmeadar •« •atloa.—

I

,
make oath and My that I have read (or heard read) th«

IreTtZw" ?' '^tr^S "^ *^»» ">• fete tJSSi7*t fo^
lUim^f "^ knowledge and belief, true, and the amountcUimed to be due to me in respect of my lien is the jurt md^i^ouut due andowing to me after /ving ci^^H forTu"•jams of mon^ or good, or merchandiw to. which (naming thedebtor) u entitled to credit as against me.

Sworn, etc.

61 V. 0. 29, Sch. Form 5.
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FtoBM No. 6—(SKmOMB 21 AND 22).

OUTIFIOATB OF Ll8 PbndKNS.

(Style of C!oart and Caaie.)

Ui p«idM^-I oertify tliat the above plaintifl has eom.nenoed an a«tion in the above court to enforce against the fol-lowing land (deicribing it) a claim to a mechanics^li^for $
Dtted at

, this day of
, A.D. 19

^®^-^
Prothonotaiy.

61 V. c. 29, Soh. Form 6.

P<»M No. 7—(SiOPWN 46).

, Statciont of Ddvnob.
i.

(Style of Court and Cause.)

8tat«MBt of^e»ce.-A. B.. , disputes that the plain-
tiff » now entitled to a meehamcs' lien on the foUowing grounds
(aettmg forth the grounds shortly) :—

b b u»

(a) That the lien has not been prosecuted in due time as re-
quired by statute. , — "^

(b) That there is nothing due to the plaintiff.

(c) That the plaintiff's lien has been vacated and discharged.

K ^^l ?^- *''«!««' nothing due by (the owner) for
the satisfaction of the plaintiff's claim.

^w^^T^****^* . .
^'y°'

,
by A. B. in person.

TThose address for service is (stating address within two mUes of
the court house), or

Or, delivered on the day of , by Y. Z., solicitors
.for the said A. B.

NoTB.—If the owuer does not dispute the lien entirely, and
•only wishes to have the accounts taken, he must use the foUowing

61 V. e. 29, Seh. Form 7.

ii
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Pwui No. 8—(Section 45).

STAiinwT or Ddvncb Whbbb Thbdb abb no Mattbbs D18-
POTBD <» Whbbb thb Mattbbs in Dispotb abb

IfATTBRs or Account.

(Style of Court and Came.)

Tutiier itBtoBwat of drf«oe.-A. B. admiti that the

?il°^ !r *°!?f* *" * "'° "^ «^»^ «»' «»e foUowing is ajmt and true rtatement of the account in qmwtton :—
Amoont of contract price for work contracted to be

performed by E. P., as plumber, on the lands
in question herein ggnnm

Amounts paid on account:—
aw.w

June 1st, 1898, paid B. P «20000
July 1st, 1898, paid G. H. and I. K., sub^^-"

tMctors of E. P. 100.00

$800.00

Balance admitted to be due ^0000Por satisfaction of lien of plaintiflt and other lieniolders (as

ptamtiff $ m payment of his claim, and now brings into

l^^trS"^^^"-^^^' '^^^ *^»* «»« ««o° be dismissed
as against him with costs.

^^
Delivered, etc.

61 V. c. 29, Sch. Porm 8.

PoBM No. 9—(Sbction 45).

Affidavit of Ownbb Ybbiftino Account.

(Style of Court and Cause.)

Ownefi afldavit Toifyiag aooouBt-I, A. B.. ofbemg the owner of the lands in question in this action, make oathand say
:
That the account set forth in the foregoing defence is a

jnrt and true account of the amount of the contract price agreed
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to be paid by me to B. P. fop the work oontnotod to be d<nie by
hun on the lands in question.

The Mid aeconnt alao joatly and tnily Kta forth the payments
made by me on aeeoont thereof, and the person or persons to
whom the same were made ; and the balance of $200 appearing by
soch aocotint to be still due and payable is the just and true sum
now due and owing by me in respect of my contract with the said

Sworn, ete. 61 V. c. 29, Seh. Form 9.

P<»ic No. 10—(Sbotion 32).

Nonoi or Trial.

(Style of Court and Cause.)

Hotioe of trial..—Take notice that this action will be tried at
the court house in the of , on the day of

of
, by one of the judges of the Court of King's

Bench (or hy the local judge of the Court of King's Bench for
the Judicial District), and at such time and place the
said judge (or local judge) will proceed to try the action and all
questions which arise in or which are necessary to be tried to
completely dispose of the action and to adjust the rights and
liabilities of the persons appearing before him, or upm whom
this notice of trial has been served, and at such trial he will take
all accounts, make all inquiries and give all directions and do all
things necessary to try and otherwise fbially dkpose of this
action, and of all matters, questions and accounts arising in said
action, and will give all necessary relief to all parties.

And further, take notice that, if you do not appear at the
trial and prove your claim (if any) or prove your defence (if
any) to the action, the proceedings will be taken in your absence
and you may be deprived of all benefit of the proceedings and
your ns^ts disposed of in your absence.

This is a mechanics' lien action broi^ifat by the above named
plaintiff against the above named defendants to enforce a me-
chanics' lien against the following lands: (set out description of
lands).

This notice is served by, ete.

61 V. c. 29, Sch. Form 10.
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FoMC No. 11—(Siono» 45).

Statuont of Aooodnt bt Libn-holdebs, not Pabtibs
TO THE Action.

(Style of Court and Cause.)

lieD'holder*! aooonat.

—

E. P. Dr. t^ G. H.
1898.

Jan. 1. To 12 dozen brackets $12 00
Feb. 3. To 50 lb* nails r. 500
Oct. 3. To 40 sheets of glass 40.OO

$24.00

$24.00

$33.00

61 Y. e. 29. Sch. Form 1.

FoBif No. 12—(Sbotion 45),

Affidavit of Libn-h(»j>ib Vbbiftino Claim.

(Style of Court and Cause.)

UsB-holdar't afldavit of dalm.— I, Q. H, of (address and oc-
eupation), make oath and say:

I have in the foregoing account (or in the account now shown
to me, marked A) set forth a just and true account of the
amount due and owing to me by E. H. (or by B. P., who is a con-
tractor with the defendant, L. G.), the owner of the lands in
question, and I have in the said account given credit for all sums
in cash or merchandise or otherwise to which the said B, P. (or
E. H.) is justly entitled to credit in respect of the said account,
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ttd the feom of $33 appearing by saeh aoeount to be dne to me mtheunOTiit (or balanee) of meh •oeonnt ii now jnstiy due aad

Sworn, ete.
. 61 V, c 29, Soh. Form 12.

Fowl No. 13—(SwmoK 31).

JUDOMBNT.

Jvdgmeai—In the Court of Eing'a Beneh.
day, the

, 19 .

(Name of jadge or local jndge.)
Between

and
A. B., plaintiff,

m. . ^. C. D., defendant.
Thig action commg on for trial before in at

,
upon opening of the matter and it appearing that thefoUowing person, have been duly gerved with notice of trialnerem (set out names of aU persons served with notice of trial)and all such persons (or as the ease may be) appearing at the

trnl (If so and the foUowing persons not having appeared
aettmg out the names of non-appearing persons), and upon hear-
ing the evidence adduced and what was aUeged by counsel for
the plamtiff and for C. D. and B. F. and thrdefendant (if »and by A. B. appearing in person).

1. This court doth declare that the plaintiff and the several
persons mentioned in the first schedule hereto are respectively
entitled to a hen, under "The Mechanics' and Wage-Earners'
Lien Act, upon the lands described in the second schedule here-
to, for the amounts set opposite their respective names in the
first, second and third columns of the said first schedule, and
the persons primarily liable for the said claims respectively are
set forth in the fourth column of said schedule.

2. (If so) And this court doth further declare that the several
persons mentioned in the third schedule hereto are also entitled
to some hen, charge or incumbrance upon the said lands for theamount set oppo«te their respective names in the fourth column
of the said third schedule.

^^

U<-
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ihJ:ui!S,^in ^'*? '°^** »«*••• "d «y«dg« that npon

?J «^ ** '^'"^ '''^** " "•*^«)' 0° or before the

^„i ^?^ .. ne^t, that the said lieiw in the flm Mhe-dule mentioned be and the same are hereby diacharged wd tte

charge then- said elauna and aoign and oonyey the Mud prmkn
S tte ^?°/r.^Tr^ *°^ ^*"^*' '^P aUdocument.CS
to the aaid defendant (owner or to whon he may appoint mSthe mud money, «, paid into court are to l>e paid ^tKl"tof tt.e d«m. of the said lien-holder, (if so, Ld inc^ISS
in ^JmL? Ti^'' '^^ defendant (owner) ahall make default

^Z^?„°i the said moneys into court as aforesaid, thiscourt doth order and adjudge that the said lands be sold with^e approbation of a judge of this court (or if actiont» ^n

into «n„t?^ J>«An<st) and that the purchase mon,gr be p«d

^^%Z ~°''^"*««' «• «>« »id i«<i«e (or loSi ST
eh.^ ^i^t*^"'*,-^^ **'^''' •"'* *^'^'*K '*t the said pur-chase money be apphed in or towards payn. > of the several

2jrod«*?' f^'•"5 ^n.*^''^) -^^^ mention^rs
«d i^ntt^ 'f^^

shall £rect, with subsequent interest

6 And this court doth further order and adjudge that in

cZ.?ofT.i^"''^T
"""'^*"^ insufficient to Jay in full thechums of the several persons mentioned in the said first schedule

o^lSfv Sf^f'i^^*^
*° *^' P*"°°» *« ^^°°» tbey are respecti^ly

^H^i^?^* ^^ r?"°* remaining due to such persoL forth-

"r^l^lu'Sir' '*" '"^^ '"''^"* "^ ^« -^^ ^^^
7. (If so. And this court doth declare that have notE Act^UTth^'tf

'"^ ''**'^'*' "»^ Wage-Sri^'
w h ^^ *5** ^^"^^ "* °°* «°*itled to any such lien andtins court doth order and adjudge that the claini of lien Si^tiyely reared by them against the lands mentioned^esaid second schedule be and the same are hereby dischar^

°
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Fom No. 14—(SMnoK 24).

CnranoATB Vaoatiho Lum.

(Style of Court and Canw.)

«:J!?J^ i^ P*«i "»«o conrt to the credit of thie caoae aU

ST'nlrfnJ^^ Pn"^,''^.^ '«•• *»>• -tirfMtion of thel^of the ptaintiff and B. P.. G. H., I. J., and K. L., «id their U^•re hereby v^atod and dkcharged «,'far a. the .ame^^ S!foUowing lands (deMsribe land*).

(Signature of prothonotary.)

61 Yf ch. 29, Seh. Pom 14,

PoBM No. 16—(fitaonoN 46).

danwcATE Yxoatisq Las.

(Style of Cioort and Caoae.)

fi.-f^?**T*? i^?*««—I *«*"!3r that I hare inqnired and fi^dthat the plaintiff is not entitled to any meehanes ' Mm uoon tt.Ittd. of the defendant A. B. (the owier)lSd Lt S. dSi^J
the foUowing lands (describe lands).

(Signatore of judge or loeal judge.)

61 V. c. 29, Seh. Porm 15.

PIBST SCHEDULE.

NMMOfliM-
hoMwvMtitMj
to BMohuiios'

lien*.

AmovBt of
dobt and in-

termt. (Uuy).
(kmt*. ToUL

KaaMof
priiBMy
debton.

(Signature of officer issuinjr judgment).
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8B00ND SOHBDULB.

-.*2^ !*f^
in quertion in thk matter are (Mt out dtieription

nUBeient for regiitrntkni pnrpoM).

(Signature of oflleer iMoiag judgment).

THIBD SCHBDULE.

HOl
to iaoatbnuioM AwNHilefdaM

Total

(Signature of oflleer iauing judgment)
61 y. e. 29, Sdi. Fonn 13.
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BBVI8BD STATUTES OF BRITISH COLUMBIA (1»7).

CHAPTER 182.

An Act fob thi Bxtrnm or MiOHAjncB and Labobbm.

TJ BB MAJESTY, by and with the advice and oonaent of the
JJ. Legidative AnemUy of the Province of Britidi Colombia,
enacts aa follows :

—

Shobt TrriiE.

1. Short title.—This Act may be cited aa the "Mechanics'
Lien Act," 1891, c, 23, s. 1.

Intbbpbbtation.

2. Intarpretatioa.—In the constmction of this Act:

(1) "Coatraotor."-"Cotitractor" 'shaU mean a perwrn em.
ployed direcUy by the owner for the doing of work for any of
the purposes mentioned in this Act:

(2) "Sab-coatiBrtor."'—"Sub^ntractor" shall mean a per-
son not contracting with or employed directly by the owner for
the purpose aforesaid, but contracting with or employed by the
contractor or under him by another subcontractor, to do the
whole or a certain portion of the work, but a person doing
manual or mental tabor for wages shaU not be deemed a sub-
contractor.

(3) "Owner."—"Owner" shall extend to and include a per-
son having any esUte or interest, legal or equitable, in the lands
upon or in respect of which the work is done, at whose request and
upon whose credit, or on whose behalf, or with whose prfvity or
consent, or for whose direct benefit any such work is done, and
all persons claiming under him whose rights are acquired after
the work in respect to which the lien is claimed is commenced

:
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(4) "Wwto or iapi«TfliMBti.»-"Worki or Improfwnenti"
•hall inelnde ever aet or undertakins for which a lien may be
claimed under this Aet

:

(5) "Ubem."—"Laborer" ahaU mean, extend to, and in-

dude every mechanic, artiMn, boilder, or other penon doing
labor for wagea. 1891, c. 28, . 2.

'material" added by chapter 20 of the
See definition of

StatntM of 1900.

See Ont. Act, aee. 2. The latter part of nib-«ec. (2) is not in
the Ontario Act, and in defining "owner" the Ontario Act ex-
preaaly indndea firma, anooiationa, monioipal corporationa and
railway companiea.

See chapter 20 of the B. C. Statntea of 1900 for important
amendmenta to aeca. 1, 2, 3, and 5, by which amendments "mater-
iala" are made rabject to lien and "minw" is induded in definit-
ion of "laborer."

Aa to "owner" aee decision in Andenon v. QoduM, 7 B.C.R.
404, referred to nnder mc. 4, pott.

The Ontario Act, sec. 2, indades a definition of "wages,"
which is found in an amendment to this Act (ch. 20. sec 17
1900). » • .

"L." bought property from "T." for $1,200, paid $50 down,
balance to be payable immediately, and took possession and
erected buildings, etc. Plaintiff supplied lumber for these and
claimed lien against "L." and "T."

Held, foUowing And«n<m v. QodtM, 7 B.C.R. 404, that the
hen only extended to the equitable interest of "L.," and that
claim against "T." sho»J3 be dismissed. B. C. Timber and
Trw^g Co. v. Lebery, (1902) 22 C.L.T. 278

Appuoation.

S. Application.—This Act shall apply to any contract made
or work begun previous to the passage hereof, but only so far as
regards any moneys remaining unpaid and as respects any such
unpaid moneys. 1891, c. 23, a. 3.
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Natobi or Lams.

1 MMkttki «ikl othm to k«T* ikM to w«k d««, .to.-
Unleii thtn h au agrMmat in writing to tin eontniy, signed
Iqr th* ponon elaiining tho Kan, rrwy oontnetor, nb-oontnetor,
and kbnror doing or eaoiing work to be done upon tin eomtrM*
tion, erection, alteration, or repair, eitiier in whole or in part, of;
or addition to, anjr boilding, erection, wharf, bridge, or other
work, or doing or eauaing work to be done npon or in oonneetion
with the clearing, ezcaTating, filling, grading, draining, or irri-
gating any land in reepect of a raUway, mine, aewer, drain, ditch,
flame or other woric, or improving any atreet, road, or ddewalk
adjacent thereto, at the reqneit of the owner of inch land, 'fc*!!,

by virtue of each work, have a Uen or charge, for tiie price of
each work, upon such building, erection, wharf, machinery, fix-

turee, or otiier worin, and all materials furaiahed or procured
for nae in conatructing or making aueh worka or improvements, so
tong as the same are about to be in good faitii worked into or
made part of the said works or improvements, and the land and
premises occupied thereby, or enjoyed therewith, but Umited in
amount as hereinafter mentioned : Provided such Uen 4^^! affect
only sneh interest in the said land as is vested in the owner at the
time the oontraet is made, or any greater interwt which the owner
may acquire during the progress of the works or improvements.
1891, c. 23, s. 4.

See section substituted for this section by chapter 20 of the
Statutes of 1900.

By the provirions of that chapter material men are given a
hen.

See Ont. Act, sees. 4 and 7.

This section only applies where the work, etc., is done at the
request, express or implied, of the "owner." Section 7 does not
^ply to any case already provided for by see. 4, but only applies
where the actual owner had not authorized the buildings or im-
provements, which were authorised by the supposed owner, the
actual owner standing by and allowing the work to be done in
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J»der to take advuitage of it The goyerning oUmae in im^ 4 ii•t the reqnert of the owner." "C," the holder of • wSldM
"J^^TJ r'^iL?"'

'^•«°"'°'' «' "owner," J he iSi «

SZ^^^r^ .?' •*»•*•*« "<^r improTemente," Td

TlSn^J^ •PP"»*2!i° tke eve of work done on . mining

2^di^ L;X!!?'*J~" ^ •«^««t. to h.y been d^^
ld.%nS?«.^^^ "•• "T'' "^ "''i*** to «» ii»p«rtion of

woS?hT^ T*""! \^ °°torio Act to which thie decUonwould .pply^ See .1., Fortin v. Pound. (1905) 1 W.L.R.m
M™4r C; M«'^?<»'Li«n Act of 1891, by .ec. 30, repealed

ex»ted ^6«m /. Wor*, v. ^.O.^.W., (1895) 5 B.C.R. l^nota!
1.-1^*^:**° ^* "^'""^ •«»™* • '•"I'V under the eonteol of

In 2 . ®,S?: "^ ^ ob.ery.tion. in req>ect to Uen legiXtion M apphed to raUway., ante, at pp. 86, 99
^^

-.nv JS**^ ?K'^f"J!' .' ?•**•»»«•• ««» i. not an aetion forany kmd ofdebt" but is for penalty or forfeiture DMon tStndmr, (1900) 7 B.C.R. 328.
^^ ""wure. imton r.

—ilii^i!'^?" " ^*^"*^ ^ preference to holder, of equitable

rSSTiiTp SeS"*^*"'-
•^''*--» -^-<^(1887)

ele^li^^n* *",lW ~°t««'tor under written oontnurt tocta^l^ for cnltavataon pniT)o«^ Laborer who worked foroonteactor « clearing the land held not entitled to Uen. Black
V. Hugk9$. (1902) 22 C.L.T. 220.

Mechanic' lien, were filed ngainrt mining claims and ind«-

rtSnZ^''"'^
on them in the County Court On the nme Sy

nn^tS:''V^r.''"J"^' '° ^ Supreme Court. 8ub2-quently the liquidator obtained an order to give first lien^
Ztt "* '"^*" to get fund, to take out Crfwn gnmtl iS

SK;^!? ^^"* "•* ?PP*^' •"** "PP^'*^ 'o*" »«*« to enforce

SS Hnn^* »"'£.™"*y *** "'"^ «*'«> by liquidator. Held,

?^ hSi^ '
'^l*'

J".""^' ^*b«'»' joria^ction and thSl«ai-holder. were not bound by it Be Ibex Mining andDe-velopmeni Co.. (1902) 9 B.C.R. 557.
*^

^!ll£SI«riI^^''^*^ "^ ^"^ •*• '****'• G««nhada
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I'

MdiMiM lien for wigw it appMnd tbat prior to thio aetioB

uotlMr iodffmciit niider tb« M«eluiii«.' Li« Art for the iJIm
elaim. Wa*« y. £7J». Lttin6«r Co., (1901) 8 B.C.B. 858.

1. l»mt to wMok Bei k Unitel^gneh lien AM be
limited in amoont to the ram artiuUy owing to the pemm en.
titled to the lien, end dietribntion of any moneya derived fran
the realisation of the liens shall be made in aeoordanee with
the twenty-second section of this Art. 1891, e. 23, s. 5.

See Ont Art, see. 4. See also L*roy ir. amith, (1900) 8 B C R
293

; W$lUr V. Skup*, (1897) 6 B.C.B. 68.

•

•. UsM oa aortfaiad praidseB.- Where works or improve,
mente are pot npon mortgaged premises, the Uens by virtue of
this Art shaU be prior to raoh mortgage, as against the increase
in value of the mortgaged premises by reason of raeh works or
improvementa, but nrt further, unless the same is done at the
request of the mortgagee in writing; and the amount of rach
inerease shaU be aseertained upon the baaia of the selling value
upon taking of the account, or by the trial of an issue ss pro-
vided in the sixteenth sertion hereof, and thereupon the judge
may, if he shall consider the works or improvemente of suiBeient *

value to justify the proceedings, order the mortgaged premises
to be sold at an upsrt price equal to the selling value of the
pronises immediately prior to the commenconent of rach worics
or improvemente (to be ascertained as aforesaid), and any sum
realized in excess of rach upsrt price shall be rabject to the liens
provided for by this Act The moneys equal to the upsrt price
as aforesaid shall be applied towards the said mortgage or mort-
pagea, according to their priority. Nothing, however, in this

sertion shall prevent the lien from attaching upon the equity

:fe.i:
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rf r*kttptioo or other iatmrt of the owner of tfc, i«d -bk^to roeh mortgige or eharge. 18W. e. 28, •. i.

^'^

J
Jtee ««nd»ent to thi. «ctio« by eh.' 20 of the BUtute. of

See Ont Aet, •. 7 (8).

property of • oc^^rJSi t«^' ^» ^^^^ '^^^

plied for leave to enfor^TtWiS ""7.
*"*L°*'» •PP«'' »»«* •?-

created by the Uquiitor Sjdi fc* " P;*°"»y »«> »»«• <*•'«•
the oHer m«le on Se .pSi^tiS*„7l!!: ?f

~"'*- H*W' t»»t

without inri^iietion. ^d^rLS^^S-wrnriu:-;^t

tioneSt^;i^^i'^ ^i:""'
-p—-t »«.

land, with^- v! .T^ *' *••*• '^«*' eonatrncted npoo an,

or tte^t? K
'*^ *' *^' ^''^'^ »' J*^ .uthoria^lS^

held toC^lt'""' " ''^"^« --y »»•"« therein riTu
peraon having or elaimins anv inteFM^ *k •

"'*"''«^. o«"

owner or nerMn h.Jn„ , ? .
**'*""'' °°'«" "<*

rium wHhin^ H. 1 "'u
'"^"•^ •"^ ^•'^ therein
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KWBTBATIQN AND TkANSKlaSION.

8^^ to SI d.jr. ftor oompletioB of work mdm
JWwi-M-do of w|lrt»tio«.-Byeiy lien upon any roeh
bmlding, erection, mine, works or improvBments, or land, diall
ab«,hitely ce«H5 to exirt after the expiration of thirty-one day.
after the work ahaU have Been completed, or after the claimanthM cea«»d to work thereon from any cau« (provided, however,
that any labor*. «haU not be held to have ceaaed work upon any
bmlding, erection, mine, work, or improvement^ until the com-
pletion of the same, if he has in the meantime been employed
upon any other work by the same contractor), unless in the mean-
time the person claiming the Hen shaU file in the office of the
Government agent in the city, town or district wherein the land
18 ntuate, and in ca«j there shall be no Government agent inuch city, town or district, then in the office of the registrar-
general of titles, or in the office of the nearest district registrar
or btles, an affidavit, sworn before any person authorised to take
oaths, stating, in substance :—

(a) The name and residence of the claimant, and of the
owner of the property or interest to be charged;

(b) The particulars of the kind of work done;
(c) The time when the worit was finished or discontinued;
(d) The sum claimed to be owing, and when due;
(e) The description of the property to be charged;
Which affidavit shaU be received and filed as a lien against

such property, interest or eslate. The registrar-general, dis-
trict registrar, and every Government agent, shaU be supplied
with printed forms of such affidavits, in blank, which may be
in the form or to the effect of schedule A to this Act, and which
hall be supplied to every person requesting the same, and de-
sinng to file a lien. Eva-^ Government agent, the registrar-
general and district registrars of titles, shaU keep an alphabeti-
«al index of all claimants of liens and the persons against
whom such liens are claimed, which index shaU be open for
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m«,ecUon daring office hourm and it diall be the duty of mich
Government agent, regiatrar-general of title, or diatrict regi..
trar to decide whether hi. i. or i. not the proper office for thefllmg of and, affidavit, and to direct the applicant accordingly;«d no affidavit ahaU be adjudged inefficient on the ground
that it wa. not filed in the proper office. 1891, c. 23, a. 8

See ch. 20 of the rtatute. of 1900, aeca. 12 and 13.

!!^«A ' ^5 ''?* '•^*° " operative when regirtered and

B r R Tt 9
°«t prejudiced. Johfuon v. Braden, (1887) 1B.C.B., pt. 2, p. 265. See WeUer v. Shupe. (18 6 BPR "W

cited-an^., at p. 25, where particulars o?'cWm iu ai?S f?;*

^l^fiT^^Tt^'p p
in^ciently rtated. See ahn, ir«o« v «,t

(1^6) 5 B.C.R. 120, and Smith v. afc/«<o*A, (1893) 3 BX3 R 2^'

lien tht ^SSr*^^
'*"" *^' P'*'P«* 0' «*J^8 * mechanic'

ai^T 412 '

"* ^"'''" "^^ ^''^«««'«' (1899) l5

StaSL^o^f itS'
'^-

,il'^-- .^y •*• 20. ««»• 13. of the 3.0.

^ l?nf *hT'/ "'*^*»«1 compliance with the term, of

Skdent
'^*'' (-brtituted for the above «». 8) J

See aec. 9, post, a. to additional proviaion. in affidavit

iBg work to b. do... .tc.-When any work., building., or im.
provement. upon any land., mine or premi«. ar» about to be
done, erected or made, and the contract price or ertimated cort
thereof .hall exceed five hundred dollar., the owner and con-
taictor (If any) duJl file or cauae to be filed in the office of the
Government agent in the city, town or county wherein the land
» ..tuated. and in ca« there dudl be no Government agent inuch «ty. town or county, then in the land regiatry office of theJtnd reg«t*y dirtnct within the limit, of which raeh landc

ticulani of the work, or improvement, to be done, erected or
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lit „nT lr*'«*°'«
B «u.exed to thi. Act. Any .fflLu

m^^^ r?*''
~°*'^*"' ^'' -°y>' ">d ^orta or improve^ta. «. a. to leave no doubt npon the mind of the courtsJ^«to who and what are intendedtobed-cribed 189"

^ See «nendment to thi. ««tion by eh. 20. rtatute. of 1900.

The Ontario Act ha. no corrcponding ««tion.

_Wji«. pu. 0. death to legal reprnwitatiT... oraay be^^'- the event of the death of the lien-holder^H^
U^JT " ^"^^ «>P«-entative.. and the right oH

^iXt r^r"*"
~-*«-«^ - the twelfth action tZ\.

See Ont. Act, a. 26.

Sbcukitt.

11 _Duriijg oontiBwnc. of li«, p«perty »i,ut not be removal.

i«r^^^ ~°tmuance of any lien no portion of the prcn

Hen, and any attempt at roch removal mav be rfmtr^i^^

the land M rituate. 1891. c. 23, ^ U.
"™» «> wnicli

See Ont Act, .. 16.
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18. X«wipt<d pay tollf to b« ported on work^-No eontnetor,
or ralMJontrMtor, duU be entitled to denumd or receive aov
PVment in req>ect of any contract, where the contract price
exceed, five hundred doUam, until he. or mme pereon in charge
of the worka or improvement., ahaU poat upon the work, or
improvement, a copy of the receipted pay-roU, from the hour
Of 12 m to the hour of 1 p.n.., on the firrt legal day after pay
day. and diall have delivered to the owner, or other perwn
acting on hi. behalf, the original pay-roU containing the name,
of all Uborem who have done work for him upon rach works
or unppovementa, with a receipt in full from each of the Mid
laborer., with the amount, which were due and had been paid
to each of them Mt oppowte their reqpective name., which pay-
roll may be in the form of Khedule C hereto, ai,d no payment
made by the owner without the deliveiy of nich pay-roU dudl
be valid for the purpoM of defeating or din.it.i.t.mg .ny Uen
upon mich property, ertate or interert in favor of any roch
laborer. No anignment by the contractor, or any mbHsontrac-
tor, of any money, due in reapect to the contract riiaU be valid

^ againat any lien given by thi. Act. A. to aU liena, except
that of the contractor, the whole contract price diaU be payable
in money, and diall not be diminidied by any prior or nx\m-
quent indebtedncM, off-Mt or counter^slaim in favor of the
owner againat the contractor. 1891, c. 23, a. 12.

The Ontario Act ha. no correaponding wction.

ENVCttCncSNT.

18. (VnuoUdatad liMtt.-Any number of lien-holden may be
joined m one rait, and all rait, or proceeding, brought by a
hen-holder diall be taken to be brought on behalf of all lien-
holder, who may be made parties to raeh rait, or proceedings
withj^ the time mentioned in the twenty-fourth Motion hereof:
Provided fhat the money, realized in rach suit shall be distri-
buted amongst the Uen-holders, parties to rach suit or proceed-
ings, in the 9rder and manner provided in the twenty-wjcond
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•ertion of thi. Act. Any Uen-holder not originally joined maybe made a party to «ueh roit or proceeding, by order of a judge,upon 0x parte application ropported by an affidavit stating the
partoculai. of the claim, and any Uen-holder eo joined in anywch«ut or proceeding. duUl be deemed to have complied with

^L^*^ °°^ •~*'**° of thi. Act a. fuUy a. if he had in-
ititnted a mut m his own behalf. 1891, c. 23, .. 13.

See Ont. Act, sec*. 31 and 32.

14. Owner may apply to have raiti ooB«olidat«l.—If morethan one mut i. commenced in respect of the -une^ntiict tte
owner or contractor diaU apply to have the camn. consolidated,
and faxhng to do so he shall pay the <Us of such additional
•mt or suits. The owner complying with the provisions of this
Act shall not be liable for any greater sum than he has agreed
toW^ contract. 1891, c. 23, s. 14.

See Ont. Act, sec. 37.

16. Judge may order ooaiolidatioB of actioas.—If two ormore actiomi are brought in respect of the same contract or
work, the court or judge shaU, by order, on the application of
any person interested, consoUdate all the actions, and may make
such order as to costs as he shall think fit. 1891, c. 23, s. 16.

See Ont Act, sec. 37.

1«. Suits to be brought in County Chmit—Whatever the
amount of lien or liens, proceedings may be taken before a judge
of the County Court of the county in which the land charged
IS situate, who is herel^y authoriwd and empowered to proceed
in a summary manner by summons and order, and he may take
accounte and make requisite inquiries, try isanes, and in de-
fault of payment may direct the sale of the estate or interest
charged, and such further pro-eedings may be taken for the
purpose aforesaid as the judge may think proper in his dis-
cretion, and any conveyance under hi, seal shall be effectual to
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paM the estate or intereat sold, and the fees and costs in aU
proceedings taken under this section shaU be sach as are pay-
able according to the . .dinary procedure of the said court.
And, when not otherwise provided, the proceedings shall be,

as nearly as possible, according to the practice and procedurem force in the County Ck)urt; and when these are no guide,
the practice and procedure used in the Supreme Court shall be
followed, provided an appeal shall lie from any judgment or
order of the said courts in like manner as in ordinary cases
1891, c. 23, s. 16.

This section, enacted in 1887, provided a new jurisdiction
and new procedure, and therefore the only procedure for giving
effect to a Hen under the Act was under this section. Martin
V. BusseU, (1892) 2 B.C.B. 98.

17. Ehuamons to show oanae why lien thonld not be canceUed.—
Any person against whose property a Uen has been registered
nnder the provisions of this Act, may apply to a judge of the
County Court, on an affidavit setting forth the registry of the
same, and that hardship or inconvenience is experienced, or is
likely to be experienced thereby, with the reasons for such state-
ment, for a summons calling upon the opposite party to show
cause why such lien should not be canceUed upon sufficient
security being given. Such summons, together with a copy of
the affidavit on which the same is granted, shaU be served on
the opposite party and made returnable in three days after the
issuing thereof, or in such greater or less time as the judge may
direct. 1891, c. 23, s. 17.

See Ont. Act, sec. 27.

18. Judge may order canoeUatioa of Kea.— On the return of
such summons, the judge may order the cancellation of such
lien, either in whole or in part, upon the giving of security by
the party against whose property the said lien is registered to
the opposite party, in an amount satisfactory to the said judge,
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See Ont. Act, aec. 27.

19. Ob Jndct'i orttr Uea to be OMweU.d.-The r^.^.

the property affected by the order. 1891, c. 23, c 19.

^ S«> ameodment to thk ««tion by ch. 20. rtatute. of 1900.

See Ont. Act, aec. 27.
'

».I« certato eaiw owner or contractor to pay coet^-

Jrl^T ht r "' ""^ *''^*' «»' contr^TTS!

«.^ ^IZ^^ ,
"^ "' engagement for the work in '

^^th tr •

"" "• '"°«''* *« ^ •"'o™*^ or to com.

rlrtt
*^*./~'^°°- «>' «^ Act. «,ch conrtTjudge may

S.1^ -^proceeding., in addition to the^IZthe contract or aub^jontract, or wage, due by him or them tojny contractor. «il«ontractor. or laborer. Ld m^y TJZl^ .advent a^fa^ ^eh contractor or'owner.TeT^eToJ

ec. 16 of thu Act. 1891, c. 23, ..20.

See Ont. Act, kc. 45.

21. Wold property.- If the property «,ld in any pro--^ngB under thui Act ri.aU be a Whold inter«t, the putchajer at any .uch «.le riiall be deemed to be the airignee ofsuch learn. 1891, c. 23. .. 21.
««Piee or

Thte Ontario Act ha. no corresponding .ection.

m
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n. IHitritatioB «f prooMdt of m1« udtr let— AU moneji
realised by proeeedings under thii Aet dudl be applied and
distributed in the following order:—

(1) The eoata of all the lien-holders of and incidental to the
proceedings, and of registering and proving the liens:

(2) The balance shall then be divided by first paying six
weeks' wages (if dtie) to all laborers employed by the owner,
contractor, and sub-contractors (provided sudi balance shall
be sufficient to pay six weeks' wages as aforeMud, but if not,
then amount shall be divided pro rate among the said laboren),
and the balance remaining, after paying six weeks' wages aa
aforesaid, shall be divided pro rata among the Mb-oontractors,
and other persons employed by the owner and contractor; after
all laborers, sub-contractors, and other penons employed by
the owner and contractor, have been paid their liens and costs,

the balance shall be paid to the contractor. 1891, c. 23, s. 22.

This section was repealed. See substitution therefor, sec.
17 of eh. 20 of the sUtutes of 1900.

83. Meehaniot' lien on chattels.— Every mechanic or other
person who has bestowed money or skill and materials upon any
ehattel in the alteration and improvement of its properties, or
increasing its value, so as thereby to become entitled to a lien

upon such chattel or thing for the amount or value of the
money, skill, or materials bestowed, shall, while such, lien exists,

but not afterwards, in case the amount to which he is entitled

remains unpaid for three months after the same ought to have
been paid, have power to sell the chattel in respect of which the
lien exists, on giving two weeks' notice by advertisement in a
newspaper published in the city, town or county in which the
work was done, or in case there is no newspaper published in

such city, town or county, then in a newspaper published near-

est thereto, stating the name of the person indebted, the amount
of his indebtedness, a description of the chattel to be sold, the
time and place of sale; and after such sale, such mechanic or

"i
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o^her pe«on d«U .pp,y the pnn^ of mieh «!• i„ pii,»«t oftte Maoont du. to him. «d the ecti of »dnrtUti^^^
thereto, on application being made to him therefoVwd an^m Writing of the ««lt of the «Ue duOl be left aT^Zthe addre* of the owner at hi. lart known pUce of^ orbuMnew. 1891 c. 23, a. 23.

See Ont. Act, aec. 51. See alao Chapter IV a««« •«M-«i,.w.
ica'LienauponPerK)nalty."

^"•P'er iv, anw, Heohan.

ExpnumoN, Casokujltios Mm DwrnABoa

cea^to!!^*.?'"..'^*^-^'*'^ "•- ^ •*"l-t'"3^

. oJ^e -^ ! ^' "P'"**"" ''' ^^'^y day. after the filingof the affidavit mentioned in action 8 of thi. Act. unleTSJcUumantin the m«u.time .haU have in«ituted ^t^'t
^to of the gndgeor regirtrar of the court wherein the prooeS-m^^ commen^d. certifying that «,ch action ha. bTt^-
Tct: l^' ^^ "• *"* '*''** ^' "^^ 8»ve™ment1^ini

^t m mich city, town, or county, then in the land regirtty

190?L*"i'«°'^*°*,i? *^ "^°" '»y «»>• 20 of the rtatnte. of1900, Mc. 18. See Dunn v. Holbrook. (1900) 7 BOH ^9 Icompare Nettl v. Can-oB, (1880) M Gr M ^9 S.^i"*,^realv Haffntr (^asu.\ ia * « r«« ' **"» **"* of Mont-

(im)ifAS:S^^ ^ ^•^' ^^' "'* ^'^•'^'* ^- ^^^>

M. When a regiitered lien dudl be oanceUed.-The govern:mentagent, regirtrar^jeneral. or dirtriet regi.trar of titleTdudl.

2^^^"^, • certificate nnder the^ of the regirtrar of thecourt wherem .uch action i. pending, bating the nam* of thelien-holder, partie. to wch action, and that the amount due
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by the owner in raqMct of meh lieu luw been asoertained and
paid into eooit in parroanee of an order of raoh ooart or jndge,
or that the property has been aold to realise inch Hem, or that

mieh lien haa been improperly filed, or that raoh lien has other-

wise eeaaed to exist, or, on receiving a statement in writing
signed by the claimant or his agent that the lien has been
satisfied, cancel all liens registered by snch parties. 1891, c.

28, s. 25.

See eh. 20, sec. 19, of the statntes of 1900.

96. Beoeipted pay-rolls of woodman's wages must be produced.

Every person making or entering into any contract, engage-
ment or agreement with any other person for the purpose of
famishing, supplying or obtaining timber or logs, by which
it is requisite and necessary to engage and employ workmen
and laborers in the obtaining, suppljring and furnishing such
logs or timber as aforesaid, shall, before making any payment for,

or on behalf of, or under such contract, engagement or agree-

ment, of any sum of monqr, or by kind, require such person to

wlumi payment is to be made to produce and furnish a pay-
roll or sheet of the wages and amount due and owing anil of

the payment thereof, which pay-roll or sheet may be iu the

fonn of schedule C annexed to this Act, or if not paid, the

amount of wages or pay due and owing to all the workmen or

laborers employed or engaged on or under snch contract, en-

gagement or agreement at the time when the said logs or timber

is delivered or taken in charge for, or by, or on behalf of, the

person so making such payment and receiving the timber or

logs. 1891, c. 23, s. 26.

See "The Woodman's Lien for Wages Act;" (E.S.O. ch.

154).

In Young v. West Kootenay, (1905) 1 W.L.B. 184, the facta
were as follows: Plaintiff and a large number of otiier wage-
eamen were employed by one F. to get logs from defendant's
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i. f

on for aboutTvMr whiwL; ^,«»*»«t •««> b«n earried

•otion had ST e««L -L **^ **?** "^ '^^ '«> "»»n«u oaa oeen earned and were annaid Th« «i.iin. #»_wagea were accordingly aU aansned to\!iSnfii u^ '^'
thu action to rfl«nv« !.-

"*"«<" «> plaintiflf, who brought
hn*

%"'"«» «««over the aggregate amount. Plaintiff all«L,i

W..I iIm *^*S
'"*•^ ""^ '**»'»o" •»<» that in «y«iXwere liable under «k». 26 and 27 of the M. L. A?t

^
Morriaon, J, in deciding thia caae Mid- •«! .„„#«•.

^
^»"'pn"y meant that the production of the pay roU or Hheot

from the word. .kiM. « ii
*. " "noewd more dear•rum uie words which follow, requiring the Derw>ii *n .h»»payment m to be mad. to d«,w tt^amSLt due foTia^L w^«not paid, irreepcctive of the pay rolirTeet Now iT^j!?^t^only word. u«hI ar, "pay «u or ah«i'' Lm^S ^

ntiLt lrr"*'°" " """'* °' «ny«quiremeT^o^.
!™ .1 ?* *^* *** "*«"* 0' »«• due waa not D«d I•m alao of opinitm that unlfM th* nlLnn *I -uILT^ *^

.

amount nf..J!ri •*'''' production of a atatement of the
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J!/ *^^*?, ^"" "*^*' "•• contract. Judgment for plain-uu witn ooraL

•T. Fmra mst r»qiiriBf prodsetioa «f nodpted pay-roU ihaUM Uakla «t rait af wwtaum.- Any penon making any payment
nnder mieh oontraet, engagement or agreement without require
ing the produetion of the pay-roll or aheet aa mentioned in
Motion 26 of thia Act, Bhall be liable, at the miit of an., workman
or laborer ao engaged under aaid contract, engagement, or agree-
ment, for the amount of pay ao due and owing to aaid work-
man or Uborer under aaid contract, engagement or agreement.
1891, c. 23, 8. 27.

See ''The Woodman 'a Lien for Wagea Act," (R,S.O. o. 154).
aee deciaion of Morriaon, J., in Young v. Wett Kootenay,

M. Snma mentioaed in pay-roll as napaid to be retaiaed.—
The penon to whom mich pay-roll or aheet ia given ahull re-
tain, for the uae of the laboren or workmen whoae names are
et out in roch pay-roll or aheet, the anma aet opposite their
reapective names which have not been paid, and the receipt or
receipta of such laborera or workmen ahaU be a suiBcient dis-
charge therefor. 1891, c. 28, s. 28.

See "The Woodman 'a Lien for Wagea Act," (B.8.0. c. 154).

t». Oovmuaeat ageats to traanait copies of Uea records toUaA Begiftiy Ofloas.- Every government agent in whose office
any affidavit or document shall be filed under the proviaiona
of this Act shall forthwith after auch filing transmit to the
land regiatry office of the land registry district within the
Imiits of which the lands, mine, or premises affected by auch
affidavit or document are situate, a true copy, certified under
his hand, of such affidavit or document, and the copy so certi-
fied ahall be filed in such land registry office in the manner
prewnbed by thia Act for the filing of original documents there-m under thia Act.
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4 \J ' T!:
"••" * "® w^pondlng prorisioii in the On-uno Aet.

10. JvdfM af Owuitj Omt to wte rIm of owii-The
jodgM of the County Court, or uxy two of them, nuy make
general rules and regnlationa, not inconiktMit with thii Aet,
for expediting and faeUiUting the tmnneaa before eueh eonrt
under this Act, and for the adraneement of the intercati of
uitora therein. 1891, e. 28, a. 29.

There ia no eorreapradini; proriaion to thia in the Ontario
Act.

No mlea have aa yet been made.

'

II. lepeal of femer latfc-The "Meehaniee' Lien Aet,
1888," (being eh. 74 of the CoosoUdated Aet% 18f«), the
"Meehaniea' Lien Amendment Aet, 1889," and the "Keehan-
iea' Lien Amendment Act, 1890," are hereby repealed. 1891.
e. 28, . 80.

SCHEDULE A.

In the matter of the "Meehanioa' Lien Act^" and in the
matter of a lien claimed by

-. «. mw

1. of
Bntiri. Columbia, make oath and aay

:

*• P^} , ..
ot claim

• meehamce hen against the property or interest hereinafter
mentioned whereof

j, owner.
^^

2. That the particulars of the work done are as follows:—
3. That the work was finished or discontinued on or about

W»e ^ of

4. That the said [int«rt mme of ptnon cMming the Imh]
was m the mployment of

, contractor for the work
in respect of which the lien is claimed, for dava
after the above-menticmed date.
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5. Tkatth* w dolkn k owiag to
ia Mpeet of tho mbo, uid wm do*

ontko day of
e. Tkat tk« dMoriptioo of th« proporty to b« efaaiMd k m

lOilOWl I

—

Bwwn at B.C., this d«f
«' .AJ)., .boforomo

IMl, e. 88, 8eb. A.

8m ehaptor 20 of tlM UtatM of 1900, mn. 27.

SCHEDULE B.

"MKiHAifics' LiBM Act."

Partieabn of work to be done for of
.owner, by

•• ,eootrMtor.
iatr$ inatrt natun tmd location of work, mtd nttur$ of iittoroit

of ownor m iht Umd.]
AnMmnt of eontraet, doUars.
Dated the day of

, ig .

(Signed)

Ownor. CMlroelor.
1891. e. 28, Seh. B.

SCHEDULE C.

Pat-Bouj.

H* RM,

DMcrip-
tiOB.

IVcMi flth Jmmt^ , IMI, to
IMk jM«My, IMl

(IneiMiT*).

Kombtr
of <Uy«
mployad

8is«Ujrt

lUte
pwday

IS.M

Total
mmoaot

•>1.M

I«M

•91.00

DMool
IMjrmMt,

fSI

ISUi Ju.
1801

la—i
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b«t of my knowledg. uhI bdief, ud i. made l^ mTm ooo!^w Md a. aocordweo with K«tion 12 of th/^Mech^S'^.^ *"
':!!?°?i

"* ^"y ~°*^ *»• »' employment by,M the OMB may be
. (here u>«rt brief de^ription of Se woi)for (owner's name) up to the day of 18

(Signed).

Dated day of ,18 .

Contractor.

1891, c. 23, Sch. C.
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CHAPTER 20.

An Act to Aumm thb "Mbchanicb' Lien Act."
B.S.B.C., oh. 132.

(31st August, 1900).
gEB MAJESTY, by and with the advice and oonMnt of the

LegislatiTe Assembly of the Province of British Columbia,
enacts as follows:—

^

1. Short title— This Act may be cited as the "Mechanics*
ijien Act Amendment Act, 1900."

«. Aarads rab^. l of .«>. S. "Coatraotor" to iadude penoas
>liU>f Mt«riaL-8ub*ction (1) of section 2 of the "Meohan-
MB Lien Act" being chapter 132 of the Revised Statutes, 1897M hereby amended by inserting the words "or placing or fur'
ludung materials" immediately after the word "worit." in
the second line thereof.

/o.*'/^"'^*"''^*- "ftibHHmtnMrtw" Sub^iection
(2) of said section 2 is herel^ amended by adding immediately
after the word "work," the words "or to place or furnish ma-
terial."

4. Ameada mb^ec S of see. 2.—Sztaads iiMaiaff of tarn
•watr."_Sub.««tion (3) of said section 2 is hereby amended
by mserting the words "or mati^rials are placed or furnished"
Ifunediatdy after the word "done," in the third and fifth
hues, respectively, thereof, and by striking out aU the words
after the word "work," in the seventh line thereof, and insert,
mg m lieu thereof the words "is commenced or the material
M placed or furnished in respect of which the Uen ia claimed."

5. Amadi sub^. 5 of tec. «.-Tena "labowr" ezteaded to
ladtda''>da«.''_Sub^tion (6) of said section 2 is hereby
mended by inserting the word "miner" immediately after the
word "mechanic," in the first line thereof.
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'Hi!

J!i

repelled. «Hi the foltowing .iiititatod the«.for:_
^

-aw Be«.--Unie« there i. .n agreement in writing to the oo..

^J rt^b '^°°' "^' "" P^^ or.famiAing «y m.ter-

^JL ™;J "." '"' *^ oonrtmctiin. erecZ. JteX^

work, or doing or curing work to be done upon, or in eonnee

wuuK oi sucn matenals upon such buildinir »FMti«n

p»d ftith «H»d into „ „^ „ „, ^ Jri» „rir

"ccupKd ttmby or „^^ u>.re,iU,, b« ItoiW i. ^^t
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mBy acquire daring the progreM of the work, or improve-
ment., or have at any time during which the lien ituda aa aa
incumbrance against said land."

"(a) Iiiterprrtatioiiof"mortgafe."_'Mortgage' in this sec-
tion shall not include any part of the principal sum secured
thereby not actually advanced to the borrower at the time the
works or unprovements are commenced, and ahaU include a
vendor's hen and an agreement for the purchase of land, and
for the purposes of this Act. and within the meaning thereof
the purchaser shall be deemed a mortgagor and the seller a
mortgagee."

9. Material rabjaet to Uen.-When any material is brought
upon any land to be used in connection with such land for any
of the purposes enumerated in section 7 of this Act, the same
•hall be subject to a lien for the unpaid price thereof in favor of
the person supplying the same, until it is put or worked into the
buildmg, erection or work as part of the same.

10. Am«ida MO. 7.-Section 7 of the said ch. 132 is herebymended by adding thereto the following subjection:—

"(a) »«tio»b3rowMrthathewfflMtbempMiiMeforw«rk
«Meo»Wsla>d._Whenever such owner or mich penwn, not
Having oontraeted for or agreed to such eonatmction, alteration,
repair, worfca or improvements being done or made, but who
ha. failed to give said notice within the said three days, shaU
port a notice in writing in some eonspicious place upon said
land or upon the buildings or imprwement. thereon, to the
effect that he will not be responsible for the work, or improve-
ments, no works or improvement, made after such porting shall
gnve My right as againrt such owner or pem,n. or his interert
in said land, to a lien under this Art."

11 Inwwnoe .onay^-Where any of the property, upon
which a hen « given by this Art, is wholly or partly dertroye.1
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111

moJ^ILT^ T^"* "~'^*^*'' ^'"^ ^y «»« °^^r' prior

ZS!!r °';^' "^^ *^ *^« P'*** «' "«« prop r^ <->dertn^ed, «d A.U, after n^^Mfying .ny prior mor^i^^ ^ch.^ ,n tt.e ».nner .nd to the extent «t out in ^ctionTL"
«» t "^f *° *••• claims of aU per«,n. for lien, to the~me extent «. if «,ch rnon^gr. were realized by the .ale of roeh
property in an action to enforee a lien.

12. Ee^a^rti mc 8— Section 8 of «ud ch. 123 i. hereby
repealed, and the following anbatituted therefor :-

r^toer^-toapttoi m to iM.-Eeg«ratl« to ba i> ooutywan iwiy.— Every lien upon any aneh bnUding, erection,
mme, works or improrementa, or land, ahaU absolutely cease to•xwt after the expiration of thirtyK»ne days, except in the case
of a claim for wagea owing for work in, at or about a mine, in
which cue the lien ahaU cea«» after the expiration of rixtydvi after the works or improvements ahall have been com-
plated, or after the claimant haa ceaaed from any cause to work
thereon, or place or furnish the materiab therefor (provided
however, that any laborer shaU not be held to have ceaaed work
upon any buUding, erection, mine, works or improvements until
the completion of the same, if he haa in the meantime been
«mployed upon any other work by the same contractor), unless
in the meantime the person claiming the lien shaU file in the
nearest County Court registry in the cour y wherein the land
is situate an affidavit, sworn before any pe«,n authori«sd to
take oaths, stating in substance:—

(a) The name and reddence of the claimant, and of the
owner of the property or interest to be charged:

(b) TTw particular, of the kind of works or improvement,
done, made or furnished:

(<J) The time when the work, or improvements were fin-
ishcd or discontinued

:

(d) The sum claimea to be owing, and when due:
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(e) The dMeription of the property to be charged:
which aiBdavit shall be received and filed as a Uen against the
property, interest or estate. Every County court registrar shall
be supplied with printed form, of such affidavits, in blank, which
may be in the form or to the effect of Schedule A to this Act,
and which shaU be supplied to every person requesting the same
and desiring to file a Hen. Every County Court registrar shaU
keep an alphabetical index of aU claimants of liens, and the
persons against whom such liens are claimed, which index shaU
be open for inspection during office hours, and it shaU be the duty
of such County Court registrar to decide whether his is or is not
the proper office for the filing of such affidavit, and to direct the
apphcant accordingly; and no affidavit ahaU be adjudged inauf-
ficient on the ground that it was not filed in the proper County

'

Court registry."
r tr- j

18 ^li?"!'
"^ «>»«tniiiigMc. 8 of eh. 188, m rt^wurtad hy g^i.W Of this Act.— A substantial compliance only with sec. 12 of

this Act shall be required, and no lien shaU be invaUdated by
reason of failure to comply with any of the requiaites thereof
unless m the opinion of the court or judge adjudicating upon
the lien under the said Act the owner, contractor, mib^ntrao-
tor, mortgagee or other person is prejudiced therein, and then
only to the extent to which he is prejudiced, and the court or
judge may aUow the affidavit and statement of cUim to be
amended accordingly.

An affidavit stating that work finished or diseontinned "on
or about a stated date was held sufficient. Holdm . BriaM
Prcpect, O. M. Co., (1899) 6 B.C.B. 439.

^
Partienlars of claim in affidavit for lien were:—"The put-

ting m bath-tuba, wash-tubs, hot and cold water connections.

• ""^S!!^ P'P*"' *""*>• "»^ *»«t ''ter ftirawe and waste
pipes, 1^. Part was for material and part for Ubor. It was
held, Davie, C.J., dissenting, that the statement wai fatallv
defective, as including two classes, in regard to one of which
there waa no statutory lien. Davie, C. J., was of the opinion
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upon the land hereinaft^ h«-ISL * .*** ^""^ «*«•*•

B.C.B. 120.
^ >iumfficient. Knott v. CK««, (1896) 5

the^t^fLilrttllti^?,;'''*^'. '*^ '» -- "^^ ««t
Hen. ^««*"yc/^Ca59?)rBl;.S.S?"**^'^^^

hr ILil^tli!!:"^**"^ " »' «»* "id «". 132 i. here.^«Dded^ rtnkmg out .U the woni. in the fi»t line ISnbrtitntong the word. "The County Conrt regi««?'

If. OwMf. BrtiBty M !• WH« MmmU b, a«t».t^
IJ» !««.. except for not »«« Wdx^' wLTlrT""
^t'ri'T.r'* " - ^ -^^ ^wn^-b^ Sr;
Sr::;^^' ^'^ "- -'^ -^ P^'We 1^ the owner to

rJL'eJtr^
«.. H-Section 22 of «id chapter 132 i. herebywpaaled and the following wbetitnted therefor :-

"22. Distribntioii af meaen naliMa a*<i» a^ am
realised hv n.^...^- *^ numa aa4«r Act—AU monejm

dUtt^^in^rtrwinTin^" "^ ^ -"" -
"""inir?!!!?-

°' '^' *** '•'°-'''»'^*" «' "d incidentalto^he proceeding., and of regirtering and p«.ving the
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"8MMn>,-8u weeks' wage, (if «, „„eh b. owing) of all
laboren empli^ed by the owner, oontraetor and rob-
oontractor;

"THiM^-The aereral amounta owing for material, placed
or fumiahed, in respect of the work, or improvement.;

Fou«TH,-The amount, owing the sab^ntractor and
other persons employed by the owner and contractor;

FOTH,—The amount owing the contractor.

"Encb class of lien-holders lAall rank pari passu for their
•Bveral amount. «,d the portion, of Mid money, available for
d«tnbution riiall be dirtributed among the lien-holder. pro rata
according to their wveral daoe. and rights.

.»„'',^^K***''T
"' "'^ ""*°*^ remaining after all the above

amounts have been distributed dull be payable to the owner
or other person legally entitled thereto.

"Provided, however, that when any laborer ha. more than

ZT ''^ *"^ *° *>^' '>y "y «ilH»nt««rtor, contrac
tor or owner, the eowt or judge diaU cauw the extra wm be-yond su weeks

'
w^- to be deducted out of «iy mm actuidlyoommg under the above distribution to such sub^sontrwrtor

co^ta«tor or owner, «Hi d«U order the s«ne to be p«d to such

"(•)I»t«Fwt«i«rft«|.w,^._.W.ge.. OM me«,monqr e«rn^ ^y . ,.b^r for work done whether by time or
as pieoe-w<n^."

'

18. Wd. .M. tl-Us« to b. snforNi by ,n>06edi«g. 1»OwBtj Omut Wfiatry-Section 24 of the said ch. 132 i. here-
by amended by rtriking out all the words of the ««tion after
the word "Act" in the fourth line, and mbstituting the words
in the County Court registry in which the lien was ffled."

». SsfMcts .M>. «8.-Section 25 of the «ud ch. 132 is here-
by repealed and the following nibatituted therefor:—
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25. 0«o.iUti«i „ U«._ The C(«nty Court «gi.»«,dil c«icel «y lien when the «nount dne in rmpJlS^thaj been «cert.ined «,d pdd into eourt in pZTce oH.on^of the court or Judge, or the p^perty L beenUd to"•lue «,eh lien, or roch li«, h« been improperiy filed or h»otherw..e ce-ed to exirt. or on receiving a oJZ^tln w^T

«tUS^
by the claimant or hi. ..«,t that the li«.'i:::C

to. Aauada mo. It.-Section 29 of the add chapter 132 i.hereby amended by rtriking ont the word. "mvJtJI^T * »
in !._ A L !• .

woroB govemmeut agent.

• cX cou^,eSr^^
'"•"^*"«- *^"'- *^-^

filed unle« the claim or joined eJaim. riuiU ^^^ ^^^g«te twenty dollan or -— ^"^

tS. JhrUm to MM piMty «f ing»«iMn TiiL-E«».

d2^ I*K

""•°'^*'"' '*"*''^ ** ilH^tmctor, .doptedTd^t the pnonty given to w.g.^me« for thir^ ^tiu. Act, d«Il, a. against miA w.ge«M«,. be ^rfi ^f^
.nv";

'"*?"•"*'«' ""•««* <rf «l«i«.-Upon the hearing of

before him, or any of them, are debtor and creditor give iodTment against the former in favor of the latt^T^Xn^
«d to the «me extent a. if such indebtedne« or liability luibeen aned upon in the County Court in the ordinanr way wi^ont reference to the «iid chapter 132.

^^'

84. Wo appeal whan judgmeat for 1«m than |MO.-Where in

ment ahall be final, binding and without appeal.
^
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» Otrteta pwotrfl^^ «rt to b. d6««l «tirfMtio« or wdw
Of U«.-The taking of any .ecurity for, or the acceptance of
«nyprom«ory note for, or cheque which on p««nt.tion i.
didionored, or the talcing of any other acknowledgment of the
claim or the taking of any proceeding, for the recovery of
the dam or the recovery of any pe«onal judgment for the
claim diall not merge, waive, pay, ..tiafy, prejudice, or destroy
any Im created by thi. Act, unleaa the lien-holder agree, in
writing that it .hall have that effect: Provided, however, that
a pmon who ha. extended the time for payment of any claim
for which he ha. a lien under thi. Act to obtain the benefit ofUw^ion diall inrtitute proceeding, to enfortse mich lien with-m the tmie limited by thi. Act. but no further proceeding.
AaU be taken in the action until the expiration of roch exten-
mon of time: Provided, further, that notwithrtanding mch u-t««on of time, wch per«m may, where proceeding, are inati.!^ ""^ "^'^ ^"^ *° «°''»"» * »"° '^^ the «me
property, prove and obtain payment of hi. claim in .uch miitor aetioD a. if no such exten.ion had been given.

M 1^
"*°

J*** j'y t^ng promi«)ry note i. not revived uoond^ono^thereof. Bd.u>nd, v. Tien^n, (1891) 2 rS 82? 21

•8. Co«rtnictiol.of thl.Art.-So far a. any claim Aall be
made for material placed or fumiAed prior to the pa«ng of
ft- Act or for any wage, in exce« of tho« allowed by the
Medianic' Lnn Act," thi. Act diall not prejudice any per-on with retpect thereto, beyond the actual indebtedne. (if

any) of .uch perwn to the claimant.

W-««Mrttldw«ileA.-Schedule A to the Mid chapter 132
« hereby repealed and Schedule A to thi. Act wbrtituted there-
fMF.
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SCHEDULE A.

Britkh Celninbi.. *
m.k. cth «d «v :- '

1. Tlut of aUini
"whjnic'. lien agaiiMt the property or inter«^ hereiiuifte!

^fr^ *•'•"*' "^^^ •* « owner.

„irf.i'
* *'!,• P«rticiil.re of the work done, or material, fur-

Dialled, are aa foUowa:

—

j;-^*:'^* *^* ^!* ** "^rW* were finiahed, foniahed or
diaoontinned on or about the day of

"4. That the aaid waa in the employment of

k- u«. • 1 •
,'•*»*'»«*«' for the work in reapeet of whiehthMien la claimed for day. after the ab^mentioned

• "6. That the ram of dollar, i. owing to

h. ^«- «» *!.
w«peet of the Mme, and waa or wiU

De one oa the jay of

aa tiuo!!^
^ deaeription of the property to be ehaifed ia

*' Sworn at B. C. thia d«y''
, A.D., , before me ."



ORAPTSR 85.

Aji Act TO Aian tu "llMiumai' Lnr Am."
{KB. 1897, eh. 188.)

loth Febmaiy, 1904.

H '^!^"f"^' »V •»<» '^tt th. Mirio. uKl «««t of the

, ~?^*^^f ^"^"y »**>>• P"*^^*™* of Britidi Coluin.
bw, enaeti m foUaiws^-

IJl*
!7'^****«7:'^" ^«* »•' •« •«»«» - thm "Meehenie.'iMD Aet AmendmeDt Aet, 1901"

Mdins thereto the following eeetioni:—

••aa.Itoh.ff^to««.ey.r,ltti,..-No fee., in rtwnn.
"^J^i >»« be parable to any jodge or other offleer in •»
•etton brought to rediso • lien onder this Aet, nor on uy 81-
tog^rder, record or judgment, or other proceeding in sneh
•«tion,«Mepting that erety pei«m, other thui a wage^rner,
hall, m filing his statement of claim where he is a plaintifT,
«r on filing his claim where he is not a plaintiff, pay in stamps

T^^ .?
*'"^ ""• ^'"^'^ *»"•"• »«• «««tion of one

h«»dred doUars, of the amount of hi. cUim np to one thou«nd

"33. Umit of coit. ta plaI.tIf._The cost, of the action un-

1 .ii" f"^'T"*'^ ^y **»« i""^ »•• «««*' ^rymg the «rtion,
to the plamtiflk and «icce«ful lien-holden, diall not exceed
•n tlie aggregate an amount equal to twenty-flve per cent, of
ttie amount of the judgment, beeide. actual di8bur««nenti^ and

h^Lt^ 1 "? ^ ""^ '"''"°* °' "^ ^"<^™««t. "d Aalibe apportioned and borne in «ieh proportion a. the judge or
other offleer who trie, the action may direct.
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254 THE LAW OF MECHANICS' LIBN8 IN CANADA

"34. liniit of (MMtt to be awaided agiiart ptaintiff.—Where
the coBts are awarded against the plaintiflf or other penons
claiming the lien, such costs shall not exceed an amount in the
aggregate equal to twenty-five per cent, of the claim of the
plaintiflf and other claimants, besides actual diflbureements, and
shall be apportioned and borne as the judge or said other officer

may direct.

"35. Cofti where least ezpeniiTe conne not taken.—In case
the least expensive course is not taken by a plaintiflf under this
Act, the r-8tR allowed to the solicitor shu'l in no case exceed
what would bave been incurred if the least expensive coutm
had been taken.

"36. Coitsofvacatii^Uen.— Where the lien is discharged
or vacated under section 19 of this A«t, or where in an action
judgment is given in favor of or «gainst a claim for a lien, in
addition to the costs of an action, the judge or other officer may
allow a reasonable amount for costs of drawing and registering
the lien or for vacating the registration of the lien.

"37. The costs of and incidental to all applications and
orders made under this Act and not otherwise provided for shall
be in the discretion of the judge or officer to whom the applica-
tion or order is made.

"



HBVKED STATUTES OF NOVA 8C0TU 265

REVISED STATUTES OP NOVA SCOTIA, 1900

CHAPTER 171.

Op Liens of Mechanics and Others.

Short Title.

Interpretation.

2. Inteipret«tio».-In this chapter, unless the context other-

Tairr «; f'^'''
^^''""^""^ "^"^ ^ --*™*^ - themanner m this section mentioned:—

in/w!t7orT^-'^?'°*™*'*°'''
"^""^ ' P«««>- --t^et-rng with, or emp oyed directly by, the owner or his agent forthe doing of work, or for .furnishing or placing materials ormachinery for any of the purposes mentioned in this chapter

not ontracj,^ w,th or employed directly by the owner ^r his

SIl rT ^''"^"" "^°""^'*' ''"* contracting with or em-

tracted with or is employed by the contractor,

oorllf'**'^'''
'^"" ^''^°^* '^y P*""". fln°. company.

whl c^St^Tr^^l."
"''"'' •* '•'"^ "^'^^^ -^ '^P^wftose credit, or upon whose behalf or with whose privity^

macfenery or materials placed or furnished, and any ^^n
^^rr';?? "'°" "^'•^^ «" acquired afterZ.T^aspect to which the lien is claimed is commenced to be done orthe materials furnished have been commenced to be fur^uU

rsj^!
"^•«'»- -"Person" includes a body corporate, firm"nsrtnership or association.

'
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(•) •«at«tob."-«'M.terUl." include, every kind of moT.
•Die property.

(/) "WM^"-''Waeen" me«u monqr ewned by *• m-chMmc or laborer for work done, wh-ther hy the day or « pieoe

See Ont. Act., sec. 2, and notea thereunder.
The Ontario Aet ineludea a municipal oorDoratian •«<] . -iiway company under the definition of -oS^" "^ ' '^'

under SAct°"T"5i?7"?i^ *°*'"«^ *« *«»"" • "«

LiKN, Pkhson Entitlbd To, Creation and EmoT Or.

8. When Uea arim.~(i) Unless he signs an express agree-
ment to the contrary, every person who perform, any work or
wtTice upon or in respect to, or places or fumiriie. any material
to be used in the construction, fitting, alteration, improvement,
or repair of, any erection, building, road, railway, wharf, pier,
bridge, mine, weU. excavation, sidewalk, pavement, drain, or
"ewer, or the appurtenances to any of them, for any owner, con-
tractor, or sub^sontractor. shall by virtue thereof, have a lien
for the price of such work, services, or materials upon the erec-
tion, building, road. raUway. wharf, pier, bridge, mine. weU,
excavation, sidewalk, pavement, drain, or sewer, and upon the
appurtenances to any of them, and the lands occupied thereby or
enjoyed therewith, or upon or in respect to which such work or
service is performed, or upon which such materials are fumiriied
or placed to be used; limited, however, in amount to the snm
jnrtly due to the person entitled to the lien and the sum jurtly
owing (except as in this chapter provided) by the owner.
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^AT v^r''
"^"' "P°° «gi«tration, aa in thia chapter pro-

tr«t.on as againat aubsequent purchaaera, mortgageea, or other
incumbrances. 1899, c. 29, g. 4.

See Ont Act, sec. 4, and caaeg cited. See also, po,t, p. 286

to any of them" in this aectioi ' " "
«•'*''« "PP^rtenances

atus ij ThZ^i'rZ^''^"^'^ ^
*'''°*""'* *« P'""* heating appar-

^2z:^::L^^i^zz^nX :tt^:^s;;."4:resecured contract for hotel which requirrSo^ Zi, "^*HeMthat these words sufficiently identtfied thHSS for Sh

th.Vr '^* "" •"«l»-.-(l) The lien shall attach upon^e eatate or interest of the owner in the erection, building, rTd^ilway, wharf, pier, bridge, mine, well, excavation, side^'

ofT: ' ;T r T^'
"°' ^^'^^ ^^^^ appurtenances to aty'of them, and the lands occupied thereby or enjoyed therewith

^ilf J r^'' "^^ *'*'' ^'^'^ *h« «>'««°t of the ownerS bv T^' ";
''^ ^' ^'"^''^^ *'"'* Buch^consenTis

daim at the t.me of the registering thereof, and verified as inthis chapter provided. 1899, c. 29, s. 5.

See O^Act, sec. 7 (1) and (2), and notes thereunder
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peril rr '"'fy
'•^«» "y ««-Where any of the pro-perty upon whmh a fien is ^ven by thi. chapter is whoUy orpartly destroyed by fire, any money received by rea«.n of any

^ or K ':^'
"' "'""' •'**^ "-^"'^""^ -y Prior mo"

to the «,me extent as ,f such moneys were realized by sale ofinich property m an action to enforce a lien. 1899. c 29 s 6
See Ont, Act, sec. 8. • '

' '

8. ^ouat of U.a._Except a. in this chapter is otherwiae
provided, a lien shaU not att«5b ^ as to make the owner liable
for a greater sum than the sum payable hy the owner to the
contractor. 1899, c. 29, s. 7.

See Ont. Act, aec. 9.

7. Amount in ease of perMB other thui oontnwtor.-Except
as m this chapter is otherwise provided, where the lien is claimed

K r.T"?"
^"°° **"" *•** contractor, the amount of m,ch lien

ahril be Imiited to the amount owing to the contractor, or aub-
contractor, or other penwn for whom such work or service has
been done, or the material have been furnished or placed for
such work, service, or materials. 1899, c. 29, s. 8. By Chapter 68of the Acts of 1903 this .Hrtion was amended by adding to it the
words at the date at which said lien is claimed.

"

See Ont. Act, sec. 10.

8. Oednetioiu in favor of siib-oontimeton, etc.—(1) In all
cases the person primarily liable on any contract under or by
virtue of which a lien may arise under the provisions of this
chapter shall, as the work is done or materials are furnished
under such contract, deduct from any payments made by him
in respect to such contract, and retain for the period of thirty
days after the completion or abandonment of the contract, fifteen
per cent, of the value of the work, services, and materials ac-
tually done, furnished, or placed, and such value shall be cal-
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culated on the ba.« of the price to be paid on the whole con-
tract; and the l,e„8 created by thig chapter .hall be a chargeupon the amounta so retained under thU section in favor of sub-
contractors whose liens are derived under person, to whom suchmoneys so retained are respectively payable.

».i^- '^JLST*"*'
"P *° eighty-five per cent, of such value

t"act;i^ T '^ *'* """*'• *° **•'' «°°*"«*«'' ^y »»>« con-
tractor to the subM^onttactor, or by one sub^^ontractor to any
otter mib-contractor, before notice in writing of such lien h»been given by the person claiming the lien to the owner, con-
tractor or sub-contractor, shall operate a. a di^harge pro tantoof the lien created by this chapter.

(3) Payment of the money, required to be retamed under
this section may be validly made «, a. to di«,h«rge all lien, or

nr^^ . f"^^ ^'^'^ "*°*'°°*''^ •" '^^ section unle«
proceeding, have been previouriy taken under thi. chapter toenforce any hen or charge againat the money. «, retained 1899,

»ee Ont. Act, ««.. n, .nd note, thereunder.
B. contracted with the defendant company to transfer tn

pSiy IS 'o^::r'^T '° '~°*' «"^ -harS ofThe^om-

Sllv th«f »
~^'d««t«>n.. It was subsequently agreed,

Sy^rSAf "'^ be retained by a trust company^

^roftJ^^iiSiTotzrfatt^etrr;^^^^^

:^tr-t?f%n-rpM^^^^^^^
be reteined under tbe;^S^'m.^f^i.e*tt%rSan£':;f^
action which took place when the title to the pro^rty ^l! tr^ferred to the company, and the bonds andZ^Z Z^^.
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tion therefor, were delivered to B wm not nn- -i*!.- .,.

j^irwsiors. smttk Co. v. Si«.6«>, e<c.. Co., (1903) 36 N.8.R.

». ^l'**!!!*^ *^ .**•* Supreme Court of Canada this iudaimmt

tTretSTfllLT'*
'* ''" ''"'^;'"* '«'• « ^^'^^ "^»i^ theWto retain fifteen per cent, of the contract priw until tEi wnA

ete.-If the owner or contractor make, payment, to any personwho haa performed work or service, or placed or furnished
matanala, m manner as in this chapter previously specified, for'or on account of, any debts justly due to them for ^rk o^ ser-

Z'lZit^'
"". '*" ™*«"«^ ^"""ed or placed to be used asw apecified. and w,thm three days afterwards gives, by letter or

ofterw«e, written notice of such payment to the contractor, orh» agent, or to the subMH>ntractor. or his agent, a. the case L^be. such payments shall, as between the owner and the contractor « between the contractor and the sub^ntractor, be dZ^'
to be payments to the contractor or the sub..,ntractor on his

retained by ttie owner, as provided by the next preceding sectionof this chapter. 1899, c. 29, s. 10.

See Ont. Act, sec. 12.

-J^;*""*^
"' Iiei«-.~(1) Any lien created by this chapter

attachments, garnishments, and receiving orders recovered

o7"mlr
"^'%"^' """' "^° -^' -^ -- ^» -vZt'

tor pS. "'''^ ""^^ "^*"*'*'" °^ ^'"^ «- - - '^^ "•'"P-

lU',.
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(2) In cue of an agreement for the purehaae of land, and
the pareha«» money, or any part thereof, ia unpaid, and no
conveyance made to the purcha«jr. the pnrehaaer thall, for the
parpo«» of this chapter, be deemed the mortgagor, and the aeUer
the mortgagee.

(3) Except as is otherwise provided by this chapter, no per-
-on entitled to a lien on any property, or to a charge on any
monqrs under this chapter, shall be entitled to any priority or
preference over any other person of the same class, entitled to
a hen or charge on such property or moneys under this chapter,
and each class of lien-holders, except as is otherwise provided by
this chapter, shall rank pari pauu for their several amounts
and the proceeds of any sale shall, subject as aforesaid, be dis-'
tnbuted among the lien-holders pro rata, according to their
several classes and righte. 1899, c. 29, s. 11.

See Ont. Act, sec. 13.

11. lien of mechanic, etc., for wages, priority of._(l) Every
mechanic or laborer whose :ien is for work done for wages shall,
to the extent of thirty days' wages, have priority over all liens
derived through the same contractor, or sub^sontractor on the
fifteen per cent, directed to be retained under this chapter, to
which the contractor or subcontractor, through whom such lien
IS derived, is entitled, and aU such mechanics and laboren shallnmk port pattu on such fifteen per cent.

(2) A lien for wages may be enforxsed in respect to a con-
tract not completely fulfilled.

(3) If the contract has not been completely fulfilled when
a hen is claimed for wages, the percentage required to be re-
tamed shall be calculated on the work done, or materials fur-
nished or placed by the contractor or sub-contractor by whom
the person elaiminp sneli lien is employed.
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I

»or to the payment of d^ILf '"°*'" " «>ntr.ctor,

rob^ntractor. ' "^ '^'^ •«•«>« the contractor or

tor IdiptZtZl""T"' ""*"»*"' " «»->-tr.c-
thi. Chapter !U ^i^^TretT" *". "*"* '"' '''^ '>^

«d void. 1899, c. ?9,T 12.
"' "** "«^ »»• »"»

See Ont. Act, nee. 14.

Court or . j„a~ a„_„, „1°1'.'
,
«• ""*»'. »' to tlie Count,

»«e Ont. Actj «ec. 16 (l) and (2).

S« 0... Act .ec 16 ra, » ,

•

• "• " '»'"
>••. «c. 16 (3). See .ho pai,_ p jjg
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I*. B«firtistira of •Ud«._A eUim for Uen mity be r«gu.
twwl in the regiatry of deedi for the regutration district in
which the land ie sitaated. 1899, c. 29, a. 14.

See Ont. Act, aec 17 (1).

1«. (1) OoBtMita and fora of claim.-A claim for lien ahall
tate,

(a) the name and residence of the penon claiming the lien,
and of the owner of the property to be charged (or of
the peraon whom the pennn claiming the lien, or hia
agent, believes to be the owner of he property propos.nl
to be charged) and of the person for whom and on whose
credit the work or service was, or is to be, done, or ma-
terials or machinery furnished or placed, and the time
within which the same was, or is to be, done, or furnished
or placed

;

(b) a short description of the work or service done, or to
be done, or materials or machineiy furnished or placed,
or to be fnmiahed or placed

;

(c) the sum daiiAed as due or to become due;
(d) a description of the land to be charged;
(e) the dat^ of expiiy of the period of credit, if any, agreed

upon by the lien-holder for payment for his work or ser-
vice or materials, where credit has been given.

(2) The claim may be in one of the forms A or B in the
schedule to this chapter, or to the like eifect, and shaU be veri-
fied by the affidavit (form C) of the person claiming the lien
or of his agent or assignee having a personal knowledge of the
matters required to be verified, and the affidavit of the agent
or assignee shaU state that he has such knowledge.

(3) Where it is desired to register a claim for lien against
the lands of a railway company, it shall be a sufficient descrip-
tion of such lands to describe them as the lands of such rail-
way company, and every such claim for Men shall be registered
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*«• 0.
: Act, HO. M.

pUaim ool. with th. ni^.
"™"" "»-(l) 8iil»ttiiti,| eon.

thereby prejadieed. *"'*" '»*' »

(2) Nothing in thii aection contained >li.li k- . .d qMnnnff with tho ««{-«*• "7"**° «»" he eonitraed m
c. au 1?

'Wt'on required by thi. chapter. 1899,

See Ont. Act, see. 18.

of "ee'j^t^fl^;'^^'''*."^-. upon P.y»ent

«ribed. 1895!^ 29 .. ".
'""" "^"^ *'"* ^"'^ «> 'l-

See Ont. Act, see. 20 (1).
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but. MMpt .. in thi. ehapter pwrided. th« R*girtfy Art .h.1not apply to My lira uMng onder this <,h.pt«r. 1899, c. 29. ..

8«* Oot. Art. Me. 21.

contrwtor or .ulnwntrMtor may. in eu«. not otherwi* provided

t^Irt or'^tt^fn!:"*: " '"'*"•' *»•• P*"-™"- °''^~-
tmrt. or within thirty day. after the eomplrtion thereof.

rJ^^ u
'!'" '"' "•" "P*° material, or machinery may be

•

teriik Ir "" K,"^
°' *'/ '""•^*''» °' pi*"*"' «' the lart ma-terial, or maohineiy w fomiahed or placed.

dnl^i !t
*'*'"'/'"' "•" '"• "*" ""^ »* «'«^«"d •* '"y timeduring the performance of the work for which .uch wa». are

the lien i. claimed. 1899, c. 29, .. 20.

**«rwmcn

Af^t^^^tt "*•
S^^^i^^ <*)• By Chapter 27 of the N. 8.

tioB^f ^!'^^ *^ V!"*"*^ With Wright for the conrtmc-

RiS' f J 1-
°°",*PP'«»M»» to « .d*. DeinpM,r'. Uot

IL .'J'r°°''° '^ 1»°«<»««.t of tho OOMTMt ,x«Mta
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.t"ndrn.riTa ^^Sa^"^r "^^ "^^ ''^ '«>» ««
mentioned in the cSmT^d M^ i^"

"^ ""* P*"«^ «' ««»<«» »
davit attechBd to Zc£!^^t n^^'^ "^°™ ^ *° *«-
cUimed upon materiakTLilin * "" ^''*° '»*»'• » t»»e lien

sub-section 2. CSi-fflcLrtEk"" ^"^"^^"^ ^^ •^*^°° ^0,

words 'after the work or «JS'Jh«^ *"^ ^ construing the
of Bub-<K,ntractor8 dLS Ji!^ ^^ completed.' in the eases

ha. been compS orXrthrJl w'" *H °"^'"'' «>'»*"«'*

Sub-sections 2 an?3 Jf^tion 22^^t?'n *°* •**»* sub-contrmst.

omitted from the corr^S^g sLfon ?2?f?/*"
""? ^'"* '^^

«"^7 «» ?«* -ecti^mcTudlT™ I itTo o"i 7.'
'"

When Lien Shall Cease.

See Ont. Act, sec. 23.

.K,?..**?**^
"•" *" ^P* '^•" "«•" broEght-Every lien

Slyfaftert l""* *" '"^ ''**'' **»« -P^"«» «' ninety
.day. after the work or service has been completed, or the mateTlals or machinery furnished or placed, or the expiW orthroer

r"SS cU r. . ir*"*""*
P««««dings are instituted torealize the claim under the provision, of this cha^t^r, and a cer.
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tillcate registered as required by the next preceding section.
1899, c. 29, 8. 22.

See Ont. Act sec. 24 (1).

Tranbuission of Lien.

as. TranniiMioii of Uen.—In case of the death of a lien-hold-
er, his right of lien shaU pass to his personal representatives, and
the right of a lien-holder may be assigned by an instrument in
writing. 1899, c. 29, s. 23.

See Ont. Act, sec. 26.

DlSCHABOE OF LlEN.

24. Siwdiarge of Uen.—(1) A lien may be discharged by a re-
ceipt signed by the cUimant, or his agent duly authorized in
wntmg, acknowledging payment, and verified by affidavit and
regurtered. The fee shaU be the same as the fee for registering a
claun of lien.

(2) Upon application the court or judge having power to try
an action to realize a lien may receive security or payment into
court in heu of the amount of the claim and costs, and may there-
upon order that the registration of such lien be vacated.

(3) The court or judge may, upon any other ground, order
that the registration of any lien be vacated.

(4) Where the certificate that proceedings have been taken to
realize any lien has not been registered within the time limited
by this chapter, and an application is made to vacate the registra-
toon of such lien after the time for registration of such certificate
the applicant shaU not be required to give notice of the applicatioil
to the person chiming the lien, and the order vacating the lienmay be made ex parte upon production of the certificate of the
registrar, certifying the facts entitling the applicant to such or-
der. 1899, c. 29, 8. 24.

See Ont. Act, sec. 24.
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note the«for. or the tiUring of «.y other «*nowledgment thZ?or the givmgof time for the p.yn.ent of the ck^r the tiJriiiof «.y proceeding, for the recovery of the claim, or the recZ^

tZS:^ -^^f
•^"* '""^ ^* *^' -^ -* m^rTw^vTpay, «^tuify prejudice, or dertroy «.y lien created by thi chap-

eff«t
.
Provided, however, that no person who ha. extended thetune for pajnjient of any claim for which he ha. a Uan under thi.

copter, d.aU obtain the benefit of thi. .ection unle« heel
*h« chapter, and regurter. a certificate that .uch r-.ceeding. have

.^ M^rn!'*?""*^ ^^ **"" "'"P**'-' »'"» °» '"rther pLnni-ng. dial be taken in the action untfl the expiration of ,uch«.ten«on of tune
:
and provided, further, that notwithrtanding »ch«ten«on of tune «,ch per«,n may, where an action i. com-menced by any other perwn to enforce a Uen upon the «ime pro-perty, prove and obtain payment of hi. claim in rach action m ifno .uch exten.ion had been given. 1899, c. 29, .. 25.

See Ont. Act, kc. 28.

LlEN-HOLDBB EntITLBD TO IotOBMATION AND IKSPECTION.

iri.] 'ir
'''""" *°*'*'*^ **» * "«° "-y "* «y timedemand of the owner, or hi. agent, the term, of the contract or

agreement with the contractor for and in rcpect to which thework^.er^ce or materiata i. or are performed, or fumiAed or
placed, and if such owner or hi. agent,—

(a) doe. not at the time of rach demand, or within a rea-
sonable time thereafter, inform the perwn making mch
demand of the term, of such contract or agreement, and
the amount due or unpaid on .uch contract or agreement;
or»

I
if:



BKVISBO 8TATUT18 OF NOVA 80OTU 269

(b) intentionaUy or knowingly falsely «tate« the terms of
uch contract or agreement, or the amount due and un-
paid thereon,

and if the person claiming the lien sustains loss by reason of such
refusal, or neglect, or false statement, such owner shall be liable
to hun m an action therefor to the amount of such loss. 1899, c.
29, 8. 26,

See Ont. Act, sec. 29.

«7. Order of judge for iiupeotioB.-The court or judge having
power to try an action to enforce a lien may, on a summary ap-
plication at any time before or after any action is commenced
for the enforcement of such lien, make an order for the owner or
his agent to produce and aUow any lien-holder to inspect any
such contract, and may make any order in respect to the costs of
such apphcation and order as is just. 1899, c. 29, s. 27.

See Ont. Act, sec. 30.

Enfobcemknt of Lows, Pbocedubb.

88. Tuiidietioii of oonrt and prooedue. (As amended by
Chapter25of the Acts of 1903.4.-(1) The lien created by this
chapter may be enforced by action to be brought and tried in the
county court of the county court district in which the knds are
situated, whether the amount claimed is over eight hundred dol-
lars or not, and according to the ordinary procedure of such
court, except where the same is varied by this chapter.

(2) Without issuing a writ of summons, an action under this
chapter shall be commenced by filing in the office of the clerk
a statement of claim verified by affidavit. Such affidavit shall bem the form P in the schedule, or to the like eflfect.
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i I

DroiL
'^ ^' "' lien-holder. cldming Hen. on ths «una

property n,.y jom in the «rtion. «,d «iy „tion brought IT!hen-holder duUl be taken to be bn,ught on behdfTJu otte^hen-holder. on the property in quertion.
''*^"

d«.L*l"tK'*"1°*** w
°*''*~^ *** "'''« •"3^ Uen-holders defen-

tn" •hVL'T"'
»'°' •" "»-'''»'de« «rved with . notice of

(6) Every roch lien-holder who is not a party to the actionshaU file his claim, verified by affidavit (form G)

afti'it r^L^Tnl"'
''^" ••»" be -erved within one monthafter ,t M filed, but the court or judge having power to try the«t.» muy extend the time for «rvice thereof 1899 e.S. 1

on«^; ^w*'
"' ^^-Tl»« •t't^-^t of defence may be in

Zfl LT ^ " ^' "^^ "^^* °' v-rificatioT in theform J. The time for delh ,ring a rtatement of defence shaU L

See Ont. Act, aec. 31 (8).

^.*^' 'J^.f. ^^^ "^ eonrt-^-d) After the delivery of the
8tatem«it of defence, where the plaintiflf'a claim is disputed, or
after the tmie for deHveiy of defence in aU other cases, where it
la desired to try the action otherwise than at the ordinary sittings
of the court, either party may apply to a judge who has power to
tjy the action to fix a day for the trial thereof, and the judge
sha I make an appointment fixing the day and place of trial, and
on the day appointed, or on such other day to which the trial is
adjourned, shall proceed to try the action and aU questions which
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•ri«e therein, or which are necewaty to be tried to fully dispose
of the action, and to adjnat the rights and liabilities of the per-
sons appearing before him, or npon whom the notice of trial has
been served, and at the trial shall take all accounts, make all in-quir,« and give all directions, and do aU things necessary to tryand otherwise finally dispo*, of the action, and of all matte^
quertions and ae«,unts arising in the action, or at the trial, and

t^ ^ntr?'7^ »'».«*'>>«««• of. and give all neces^ir,' «lief
to, all parties to the action, or who have been served with the no-
face of trial, and diall embody all results in the judgment. (Form

or ZlJi't'^''^'""' *^* '*'**°° ""y «"*«' *»»•* *»>« «rtateor mtere.^ charged with the lien be «,ld. and when by the judg-^ \T^'- "^ *^* ^^ *"• "**"** «'«^ ^^ the Men is or-
dered. the judge who tries the action may direct the sale to takepUce at any tmie after judgment, allowing, however, a re.«,n.
able tune for advertising such sale.

(3) The judge who tries the action may also order the sale ofany materials, and authorize the removal thereof.

(4) Any lien-holder who has not proved his cUim at the trial
of «.y action to enforce a lien, on application to the judge who
tned the action, upon such terms as to costs and otherwise as are
just, may be let in to prove his claim at any time before the
amount realized in the action for the satisfaction of liens has been
distobuted and where such claim is proved and aUowed, the
judge ahaU amend the judgment so as to include such claim
therein.

(5) Any lien-holder for an amount not exceeding one hun-
dred dollars, or any lien-holder not a party to the action, may at-
tend u, person at the trial of an action to enforce a lien, and onany proceedings in such action, or may be represented thereat or
thereon by a solicitor.



ili S7S TOT LAW or mOHAlflCB' UBri m OANAM

(6) Vhere • tale i« had the money, .rwing therefrom .hall
be p.,d mto eourt to the credit of the ^rtion. and the judge upon

.hall be paid, and m*y add to the claim of the person conducting
the Mle hw actual dialmnement. incurred in connection there-
with; and where mffleient to «iti.fy the judgment and cort. i.
not real^ed by the sale, he diall certify the amount of .uch de-
ficiency and the name, of the per«,m^ with the amount., who .re
entitled to recover the ume, and the penwn. by the judgment ad-
judged to pay the «une, and rach perwn. .haU be entitled to
*

r*,*pl"""*
^^ "**'°**'*° °' otherwi«, a. a judgment of the

court. 1899, c. 29, fc 30.

See Ont. Act, mc. 35, and note, thereunder.

SI. ITotice of trial._The party who obtain, an appointment
fixing the day and place of trial, dudl, at leart eight clear day.
before the day fixed for the trial, «srve a notice of trial, whichmay be m the form L in the «hedule, or to the like effect, upon
the whcitor. for the defendant., who appear by wlicitoni, «nd
upon all lien-holdem known to him, who have regirtered their
hen. a. required by thi. chapter, and upon all other perwn. hav-
ing any regiatered charge, or incumbrance or claim on the uid
land, who are not partie., or who. being parties, appear penwn-
ally in the .aid action, and rach wrvice .hall be perronal unlen
otherwiw directed by the court or judge who i. to tiy the action,
and the court or judge may, in Ueu of perwnal wrvice, direct in
what manner the notice of trial .haU be rerved. 1899, c. 29, .. 31.

See Ont. Act, aee. 36.

82. ConwUdation of action^-Where more than one action is
brought to realize liens in respect to the same property, the eourt
or judge having power to try such actions may, on the applica- ^

tion of any party to any one of such actions, or on the applica-
tion of any other person interested, consolidate all such actions
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into one action, and may give the eondnet of the eonaolidated ac-
tion to any plaintiff in his discretion. 1899, c. 29, s. 82.

See Ont Act, see. 87.

88. Oarriafe of proeeeding^—Any lien-holder entitled to the
benefit of the action may apply for the carriage of the proceed-
ings, and the court or jadge having power to try the action may
thereupon make an order giving rooh Uen-holder the carriage of
the proceedings, and such lien-holder shall, for aU rnrpoMs in
the action, be the plaintiff in the action. 1899, c. 29, ^ 88.

See Ont. Act, sec. 38.

84. 7adgmeBt in petty eases laaL—In any action ^here tfas
total amount of the claims of the plaintiff and other persons
claimmg liens is one hundred dollars or less, the judgment of the
eourt or judge having power to try such action shall be final,
binding, and without appeal, except that upon application, with-
in fourteen days after judgment is pronounced, to the court or
judge who tried the same, a new trial may be granted. 1899 o.
29, s. 34.,

'

See Ont. Act, sec. 89 (1).

85. Appeal.—In all actions where the total amount of the
olaima of the plaintiff and other persons claiming liens is more
than one hundred dollars, any party affected thereby may ap-
peal therefrom to the Supreme Court, en banc, whose judgment
JhaU be final and binding, and no appeal shaU lie therefrom.
The Judicature Act and the rules of the Scpreme Court shaU, >
far as the same are applicable, apply to aU appeals under this
action. 1899, c. 29, s. 35.

See Ont. Act, sec. 39 (2), (3).

86. Costfc—The costs of, and incidental to, aU actions tried,
•nd all applications and orders made under this chapter, and not

18—^HaOH. UEH.
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m
««*«Kil»ldb7l,wlibrMy«Mp.

Wl)»,e.a9,i.37.

to be lold, md wlioMwr on . Ml, of my pTO^b^^r.

See Ont. Act, mo. 47.

a» OMTttlct. TM.ti>f U«._A oertiilcte vMatfa,. ^ Menm.yN» m one of the fo™. M or N in the Mhedule, oHfthe hS

40. Omtnetlar <mt-No agreement diaU be held to denriTe^one ^r^ entitled to a lien hy thi. chapter, It^lS ^ T •«'^»*' «>' «>« benefit of the lien, but the lienduU attach notwithat«.din8r«ch agreement ISsi. c. 29^.. 3
See Ont. Act, aec. 6.

41. (1) MeohMrio.' lien on di.ttd.._(l) Every mech«,ic or

wy chattel or thing in the alter Hon and improvement in it. iL
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P^rtimo, for the pnrpow of impwtiiigu additionia value to it.D a. thereby to be entitled to . lien upon mieh ehattel or thing
for tl» Mwmnt or y.lue of the money, or akiU and material, be-
•towed, dull, while raeh lien exiets, but not afterward^ in eaae
the unoont to which he i. entitled remain, unpaid for three
month, after the «ne ought to have been paid, hare the right,m addition to all other r«nedie. provided by Uw. to .ell the chat-
tel or thing in i«q,eet to whieh the Men exirt., on giving one
week . notice by advertiMment in a newq>.per publidied in the
county in which the work wa. done, or in caM there i. no new.-
paper publiAed in .uch county, then in a newepaper circulating
therein, rtating the name of the pernn indebted, the amount of
the dd,t, a de«riptioP of the chattel or thing to be wld, the time
and place of .ale. ana the name of the auctioneer, and leaving a
like notic* in writing at the lart known place of reddence (if
any) of the owner, if he i. a rendent of nieh county.

(2) Such mechanic, or other penwn, diaU apply the proceed,
of the «le m payment of the amount due to him, and the cort of

'^ZT!^^^^
'^"' ""* '^' '^P*" •PP«c*tion. pay over any

wirplu. to the perwn entiUed thereto. 1899. c. 29, s. 39.

IV ^l2Sh.f^'.T ^^' "•* "****• *»»««»«»*". See alM CJhapterIV Mechanic' Lien, upon Penwnalty," and cm. cit^taeluding Nova Scotia caw..
^^ »

48. Ijmeul judgment-When in any action brought undei
the provmou. of thi. chapter. «,y claimant fail., for any rea-

T^IT^ ' ""' "*"' '* "'^ °*"*'«'*^ «--« therein
a per«,nal judgment agamst the party or partic to the action for«ich «im or .um. of money a. appear to be due to him from md,partyor partie., and which he might recover in an action on the
contract agaimrt nich party or parties. 1899, c. 29, n. 40.

See Out. Act, mc. 48.
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8m Ont Aet, Me. 48.

SCHEDULE.

'Vmui a—SaonoH 15.

Claim ov Lm fob RwumuTtoM.

•nt, and, tf$o, at oingnee of, ttating nam* and ruidtnL of JL

S2iL^ 'S!r?* ''P* <-'^«' '^ materiiU.), thai -to i^

^^k^InU^ ' "r* ^** 'I*** '*« ^^"^ " '*'»"^). which

MBM) for (*«r, «<a<« «Ae name and ruidenet of the verton u«n»

^
The amoant ekimed as due {or to beeome dne) i. the aum o«

.-# I?!
'«""w™« M • de«>ription of the luid to be ehamd (here

^or «k« ptrpote of regitiraUon).
'^mctom

When credit hat been given, intert : The wid work wm danm

I^^^^J:^^^"^^ "° ''^'' "^ theS o?c^Hgi*ed to expired (or wUl expire) on the day of
,

D^todat tUa day of
, 19 .

(Signature of Cloimant.)

Faau B—Section 15.

Claim of Lbn pob Waom tob Rmbtbaiion.

doit^t n^'f "^ '^^r*') »/ (*«•« »<««« the retidenoe ofdmmant, and, xf to, at attxgnee of, ttating name and retidence of
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«tato of rjk^M .tmt.
*'"'""•*" "« Aci, fliaiou • Umi upon the

.e/^/l !!?.' ^^"'' de«ription of the l«,d to be eh^rnd (*•«
for r*« tmrpote of repittnium) .

«'»^»«» tumemt
• D^«t thi. dayof .19

{Bigmtntrt of ehimmnt.)

''oMi C-gwnow W, 16.

AmnATiT YninnKo Claik.

«.l"4S;.°Sriid .Stats.'"'
•"^> "^ »*. «u.

Sworn before me at
in the eoon^jr of
thig day of
19 .

Or, the Mid A. B. and C. D. were
severally aworn before me at

in the county of
w"« day of 19

Or Ae aaid A. B. waa aworn
before me at in
the eounty of thia
day of

, 19 .
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IC.

A. B., of (rt$id$ne*) i fe. j.^,

^*^»t thi. di^„, „

*V)Mt B -SBOTKMIg 21, 28.

C»TmcAt« or Ln Pwdbks.

(A'yi* 0/ Cowrf omI C«nm.)

(iVo<A«iio«afy (or OWi).

y«uf F—aBonoN 28.

AmDAviT VBurrmo Claim OK CoiooKciKo AonoK.
(fl^/yfo 0/ Court tttid Catue.)

«|.i^ !. # '
"*^*, **"* "•<* "y that I have rend ror h*...!
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*W «»• Mtar) k fstitbd to endit m aniiiitiMBwon, tto.

VVmi O—SaonoN 28.

AfTOATiT or Law-HoiMB Vaurmro CLaim.

(Btyh of Court und Cmu$.)

i^i^n^L^T^ '^ oceupttion), midc. o«tb «id i^:
to i^^.'rrfcr;r^,i:' liftrSors^M»o«nt due and owing to me by B h (Su «I!!Lw!^ i S*
who i. . eoot^ct^Tla. the de?.!?. ^*S.Xi;.S^Y of Se'landi in qoeition, and I hsTe in the •> AJZJ^lVJ^^h^ »

t^^S'*"'""***
to ewdh in mpert to tiie JdSaeo^JS

the «.««t^(o. bd«.ce) of ««h ^eoont i. now Jutly STJS
Sworn, ete.

PoMf H—SMnoM 29.

(0'yle 0/ Cowi and Cmu$.)

j;j|^^J*jni«^ H« on the following gn-und.. (tttti,^, farih the

^'^
'^n^i?^ irV."^*

*^'' P'*""**^ » ^°« time. a.wqmred by atatnte.

J?*f S"* ? P***^* ^™ to the plaintif'.Tl^tt^ pUintiff'. Ken ha. been vacated and di..

aatufaction of the plaintiflf'a elaim.
Dolivered on the day of w a n •

-on, who«, addre. for «,ryice i. (stating addre'uut'
" '^'

(«)
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•^»' by Y.Z., solicitor

I>«liTered on the
for the Mid A. B.

form :

accounts taken, he may use the following

FOBM I—Sbction 29.

THE Mattbw m Dbpute ABE Mattebs or Ac;>SiT
(flf*»fc 0/ CoMr< and Cause.)

lienfJin^d'cWnM th.t ttS^^illfi ?' P^*!"*'* » entitled to a

Anomt of contTMt prioe for work con-«««Md to be performed by E. p u
h^ '

°° "'*'"*' ^ 'l"«rti">

Tnn. 1^ ,o^^«™^ P*id on Account.
^^ ^

June let, 1900, pud B. P ttOO 00June l8t, 1900. paid G. H. and I K
Hnb.»ntr.ctorsofE.P

;. .'loo 00 300 00

TP«, ^f^«! ««Jmitted to be due *2rvwiJ^

<^*ZrSLtT.r'iVr' ^'l".*'*
"^ other^^lder.

tiff iTpam^nt' 5"».^^"
"*'*"'' **"**««»<* *<> «>e plain-

and?uSthft^.^^''°^°*»^»»™«"»tocou^
pUuntiff', daim! iTSli^hat^i!r^r " ^^^t to pay the
fcim. with corts.

* *^"' '***'*° •'« di«ni«ed as against

Delivered, etc.

FoBH J

—

Section 29.

AFProAviT OF OwNEB Vebifyino Accoukt.
(Style of Court and Cause.)

tiani^tlS'ajL. make oatttd Sj'Kth^'ili"? '"
r^"'•" tuiu say

. 1 nat the account set forth
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ot 2!tT«n?
'^'''°'* "

"i
^"^ °** *"^« •««'™t of the amount

jurt and true sum now due and owing by me in rZZ t^ «^contract with the said E. F. ^ * *" "^
Sworn, etc.

FOBM K-^BCTION 30.

JUDGIIBNT.

In the Court. \

S.S. /

p, [ Plamti/r.
Between i and

T,.. .. I Defendant.
1 liw action coming on for trial before in .

upon opening of the matter and it aDDearinir th«t thl

tiff and for C. D. and for E. P. «id the defendant «/ w) (andhy A. C. appearing in person). ^ ' ^ ^""^

n^rinJii'
«?«rt doth declare that the plaintiff and the several

2. (If$o.) And this court doth further declare that tl.«—
t.tl«l to some hen, charge or incumbrance upon Se «i?SuS;
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h

.

of thi. «rtion thf^'om"*^^ T^*"*"
eotirt to the credit

fore tbe d»v J ^^f ** "**'•> on or be-

the «id flm Khed^'mltioned be Jd*tte*ISL*^* "i'* ^i!?!.."

vqr the Mid premi«.TurdrfrcUmt (^,1 Z*^ T^
'^'"

•11 documents on oath to th. --^TiT j^^^ ""^ dehver up

iwrparties do join in the conveyanceg a> the said . . . _ ^I
5. And this court doth order and adjudm th«f !.- -,m

6. And thto tornt doth tartlur order Mid .diiidmi tkM .» .k.

irsi'zss4ru»"^d'*~°' '^'^^•' •^'*^
7. (// ,o), and this court doth declare that i..™

Dated at this day of 19
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SOHaoULB 1.

283

oIliMhoU-
* Btitbdto
H aiet'Ura.

Afltoantef
dtbtftad
imUtmk
(if any).

Corti. ToUl NaoM of prim-
wydebton.

ScHBDULB 2.

aufficient for regutration purposes).
«wcnpi«<m

SoHBDVLX 3.

Kmmb of ptnona antitltd
to iMrambnuoM otiMr tliMi
Maohuto'LitM.

Amoant <rf dabt
•ndintwwt,

(if uy).
OaMa. TMaL
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P<»M L—SaOTK)M 31.

Notice o» TbUl,

(Style of Court and Cau$e.)

and at such time and place the -ill r^rJLl «^ !.

will take all aocoimta m^ir. -n -!! • r'^«<»» "»d at roch tnal he

and do allSnS^^ Sl'^^T'^f"* ?*^* »" direction.,

of thia action Tdo?SrStt^«^ w^-
°*^*^ ^"^^^

and'SJv^' Sr'31;.^*
ifl^not appeii .fSSal

ehanjc's hen against the following lands. (^eTou/^^^^ro/
This notice is served by, etc.

PoBM M—SsonoN 39.

Cbbtificatb VAOAnNO Ldbn.

(8tyh of Court and Cause.)

Dated at this day of ,19
(Prothonotary (or Clerk.)
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^oau N--SW3TI0K 39.

CUkTlriOATI VaCATINO hoOf.

(Style of Court and Cause.)

notlnSJS'**^* ^
^""u

*°'''""^ •"«* find t«»t the plaintiff i«

^^aVukU^^ mechanics' aen upon the land, of the defen

caSdt,?dS^ ^'^' •?** *^* *^ °^»^ *>' ««» w hereby va-

Dated at thi. ; ,y of .19

Referee.
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OH^TBB 81.

Aw AOT TO AXBCD CHAPTtt 171, Bbviod Statutm, 1900,"Tm MnRAmot' has Am."

(PMMd the 7th day of April, A.D. 1906.)

Section.

1. Chapter 171 added to.

(1.) Lien on mining property
for labor.

(2.) Priority of lien.

(3.) Registration of lien not
necewuy to dewribe
property.

Section.

(4.) Lien when registered.

(5.) ProceedingB when coni>

meneed.

(6.) Interpretation.

foll^!!-'"'**^
^ *''* Governor, ConncU, and Awsmbly, at

« L°^^"^ "^^^ *»-<^*"P*«'- 171 of the BeviMd
Statute., 1900, "The Mechanic' Lien Act," i. amended by
adding thereto after aec. 13 the following aeotion

:

laA (1) liMi on aiaiag property for labor.-Bveiy laborer
or workman to whom wages is dne hy any penon, fim or eor-
poration for work or labor performed at a mine or in connection
with numng operations carried on hy such person, firm or cor-
poration shaU have a lien npon the property and mining leases
or hcem« m respect to which such work and Ubor has been
performed to the extent of two months' wages.

(2) Priority of lieB.-Snch lien shall have priority over aU
other hens, mortgages or charges npon the said property andmimng leases or licenses whether the same are prior or subse-
quent to, the performing of such work and labor.

(3) Begittratioa of Uea not necessary to dsMiribe property

-

In the registration of such Uen it shaU not be necessary to
describe the property and mining leases afltected thereby but
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Jl;^^!'^^*' ^"*«^ "'* P-^P*^ "d mini"*
J^-e.

M the proper^, «d mining ,.Ma. of .«4 pe-an^^

(4) Idea whtn Wfirtmd.-8nch lien ahaU be rediteMH <n^e^. of the C^nm^oner of PubHetHii'.^nS tt

^!^ ru
" •' *^' "«^ »' ^•^. 0' tl»e regirtrationd»tnet m whieh the mine i. dtnate, «.d the provid^Tof^xJeMechMie.' L.en Aet" dull, in « far m the «ae .reTppUcwTapply to Pegirtration in the offlc of «ud eommiaion^r

'

aix monZf ^f" '^'^ ""^ ** *^» •* "y ti»« within

J^tll I!r *^J^*"«» thereof and duU be deemed to

«citrLl °' •" ^"""^ '^'^* -«»' «•»• «t *»»« time«ch proceeding, are commenced or within thirty day. thereafter.

(6) I-t.nmrt.tion._In thi. .wtion the exprearton "mine."

M^Vf "^*J?
'"*^ *^*^ Mine Regulation Act or tie

»r"? thr^rA^ -^^ -^^ - *^^ ^^^- "-
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BEVISBD STATUTES OP NEW BRUNSWICK, 1908.

CHAPTBE 147.

RUPIOTINO MiOHANIOS' Lbk.

1. Short tltl«.—This chapter may be oited as "The Meehan-
loa' Lien Act." 67 V. c. 28, a. 1.

«

2. InterpretatiMi.—Wherever the foUowing worda occur in
this chapter or in the aehedole thereto, th«7 ahaU be conatnied
in the manner hereinafter mentioned onlesa a contrary intention
appears:

(1) "Cont»ctor."_" Contractor" shaU mean a perK>n con-
tracting with or employed directly by the owner for the doing
of work, or placing or furnishing of machinery or materials for
any of the purposes mentioned in this chapter.

(2) "Sub-contraotor/'-'Sub^ntractor" ahaU mean a per-
•on not contracting with or employed directly by the ownar for
the purposes aforesaid, but contracting with or employed by
the "contractor" or under him by a "sub^ntractor."

(3) "Owner."-"Owner" shall extend to and include a per-
on having any estate or interest in the lands upon or in respect
of which the work is done or materials or machinery are placed
or furnished, at whose request and upon whose credit, or en
whose behalf, or with whose privily or consent, or for whose
direct benefit any such work is done, or materials or maohinety
placed or furnished, and all persons claiming under him whose
rights are acquired after the work in respect of which the Uen
is claimed is ccnmenced, or the materials or machinery furnished
have been coiomenced to be furnished.

(4) "Wage^anier."-"Wage^mer" shaU mean any person
performing labor for wages, by the day, week or month aa the
case may be, and not by the job.
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« <*>
"<!f»«y

Owrt-_"Co««ty Coort" in this el«pter dull

tor.ffe^T^r "' "^ ~"°^ ^ which theZLlSTO oe affeoted by the hen are litaate.

Conrt of 'tl^''":'''"'*':'
"^ «»•« the judge of the CountyCourt of the eountj' in which the land, .ought to be affected hv

3::Turto^„^:,ii:r^ -^ -<^ ^- -t..

dJJ\'^''*^*~''**^""" "^^ »«« the «girtrar of

(8) •TU,irt.wd.«_'.Begirt««Ki" d^, „ean flJed in the^nt "rllJV' '•^ *»' «»• ~-^ wherele lant•ought to be affected by the Men are dtuate. 67 V. c. 23T2!

^o^S/'
""^ ' ""'"•jr company under the definition ^

»• -^^'•^wtMttoafwrtUMiofpwwmrtaparlyth.wto-

to a hen under thi. chapter, and not a oartv to tlu. .-.-- 7
tZ^r^ "^ "^ '"' "^ "" i^ultSlli'u»g «ich agreement. 57 V. c. 23, .. 3.

—»*~»«

See Ont Act, wc. 6.

mterial,, etc-Unld he .igmi «n expn* agreement to the^contrary, eve^r mechanic, machinirt, builder. laJo^ cont^ctoorother pen»n doing work upon or fumidiing materiahiToT

e^il"„
""^™«««°' «'t«™«o° or repair of any building ore«rtion, or erecting, fumiahing or placing machinery of any

^e 1.ST ""^ ~;r*"° '^^^ •"y bnilding, e^ction ormme, diall by virtue of being «, employed or fumidung. have
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the baUdiof, crMtioii or mine and the Un^ oeeopkd ther^
or eonneeted therewith. 67 V. e. S8, t. 4.

8*e Ont. Act, eee. 4, and eaaee cited thereander. A nomber
of thingi mentioned ii> the Ontario Aet ae rabjeet to the Uen
are not apeeifled in thia aeetion, bat at leaat aome of theae woold
probably be held to be oorered by the worda, "boUding, ereetion
«'

"If*'
"•** *••• ^^^ oewipied thereby or eonneeted then-

with. Aa to what oonatitntea a building or ereetion, aee a large
number of eaaea eit ' in Adamstm v. Bogeri, (1896) 22 A.R. 416.

S. lien to attaeh to biiUUaf, ete.-The lien ahaU attaeh
upon the eatate and intereat of the owner, aa defined by thia
chapter, in the building, ereetion or mine upon or in leapeet of
which the work ia done or the matefiak or machinery placed or
fumiahed, and the land occupied thereby or connected there-
with. 57 V. c. 28, a. 6.

See Ont. Aet, mc. 7.

«. (1) Uea for thirty daya' wageB.-Every wage-earner who
performa labor for wagea upcm the oonatruction, alteration or
repaira of any building or ereetion, or in ereethig or plaeing
machinery of any kind in, upon, or in connection with any build-
ing, ereetion or mine, ahall, to the extent of the intereat of the
owner, hare, upon the building, ereetion or mine, and the land
oeeupied thereby or eonneeted therewith, a lien for aueh wagea,
not ezeeeding the wagea for thirty daya, or a balanee equal to
hia wagea for thirty daya.

(2) Uea for wage: a? property of wife.-The Uen for wagea
mentioned in thia aeetion ahall attach, when the labor ia in
reapect of a building, ereetion or mine on property belonging to
the wife of the peraon at whoae inatance the work ia done, upon
the eatate or interest of the wife in such property as well aa
upon that of her husband.

(3) Dwioe to defeat lien for wagea to be ToId.-ETery derioe
by an owner or contractor which shall be adopted in order to
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o^ Ont Aet, aee. 14.

^Tb« owner h«ii in v. .» .
"'••• • o»«iit«t.

«ot««d^r^™* Pn« » »« dan M^. h,, do-

p^' toJLir^-sri^ r,""
°"^ ^^ to b.

8«e Ont. Act, aec. 11.

See Ont. Act, aec. 10.
.

-0*.^;n :::.sr- d^Jt" "'i'^"^
tor, node in mod WaThnT '''' •«•<»« «l>i> chnp.

«bitai.w th. ii«, bi^r^CTIT""''^ "^ '"'^
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^

ehapttr, bat thk Mation hall not apply to any pajroMot mad*
for the parpoM of dofaating or iKpairiiif a elaim to a liaii eziat>

log or ariaing ondar thii ehaptor.

(2) Uaii Ml 10 far aast af priaa far taa teya aftar aaMflatiaa

af va>fe,ata., lAanaaMttaaaf lteigHrm.-A Uan abaU, in

addition to all other rif^ta or raaMdiea fiTan bj thia ehaptcr,

alao operate aa a uharge to the extent of ten per eentun of the

priee to be paid by the owner for the work, maehinery or

aukteriala aa defined by aee. 4 of thia chapter, np to ten daya

after the eompiecion of the worlc or of the delivery of the

aurtariala in req>eet of whieh aoeh lien eziata, and no hmger,

nnleaa aneh notiee in writing be giren aa herein provided.

(8) Marity af Van far wagaa an 10 par aast af priaa ta aaa-

tiaalar.— lien for wagaa for thirty daya or for a balanee eqnal

to the wagaa for thirty daya, ahall, to the extent of the aaid ten

per eentnm of the priee to be paid to the eontraetor, have prior-

ity over all other liena nnder thia ehapter, and over any claim

by the owner againat the eontraetor for or in eonaeqnenee of

the failure of the latter to eonplete hia eontraet.

(4) Xaoaaaa «f paraantaga iHMia priaa daaa aat axaaai 91,000

ar iriufa priaa batwaaa $1,000 aai |l,000.—When the total price

to be paid or contracted or agreed to be paid for the whole of the

work, maehinery or materials, aa defined by aeetion 4 of thia ehap-

ter does not exceed $1,000, the three preceding aab-aectiona of this

aeetion shall be read as if the word "ninety" waa omitted there-

from, and the word "eighty-five" inaerted in lien thereof, and

if the word "ten" was (Knitted therefrom and the word "fifteen"

inserted in lien thereof; and where the said total price exceeds

$1,000, bat does not exceed $5,000, the said first three subjec-

tions shall be read as if the word "ninety" was mnitted there-

from and the word "eighty-seven and a half" inserted in lien

'thereof, and m if the word "ten" was omitted therefrom and

the words "twelve and a half" inaerted in lieu thereof. 57 V.

c. 23, 8. 9.

See Ont. Act, sec. 11 (2).
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nMMr.-8«T« M iMMia prorided the litn ihaU not attMh to u
to iMk« tlM owMr Uabl« to . freater am than the ram payable
ty th« owner to the eontraetor. 57 V. o. 28, a. 10.

See Ont. Aet, eee. 9.

11. Uei to aaterial er laber rappUed to penea haviaff lle^-
AU penoM furnkhing material to or doing labor for the peraon
havmg a lien under thia chapter, in reapeet of the robjeet of
roeh lien, who notified the owner of the premiaea aonght to be
affeeted thereby, within thirty daya after raeh materiala fur-
nuhed or labor performed, of any unpaid aeeonnt or demand
•gauat rach lien-holder for raeh material or labor, shall be
entitled, subject to the proviaiona of aeea. 6 and 9, to a charge
therefor pro rata upon any amount payable by rach owner
under said lien, and if the owner thereupon pays the amount of
rach charge to the person furnishing material or doing labor as
•foreaaid, raeh payment .dull be deemed a satiafaetion pro tanto
of raeh lien. 57 Y c. 28, a. 11.

See Ont. Act, see. 12.

It. Tkial when diapate u to claim aadar praMlag saetiaa.—
In eaae of a diaputo aa to the validity or amount of an unpaid
ccount or demand, of which notice is given to the owner under
the preceding aeetion, the aame shall be first determined by
action in the proper court in that behalf; and pending the pro.
ceedings to determine ttae diapute, so much of the amount of
the hen as is in question therein may be withheld from the per.
son claiming the lien, or the judge may order rach amount paid
into a bank to the credit of the cause. 67 V. c. 23, s. 12.

18. Faymeat of judgment or olaim by owner where failue by
Prinmry debtor to pay.-In case the person primarily liable to
the person giving rach notice as mentioned in sec. 11, fails to
piiy the amount for which judgment is recovered within ten
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«Wtor the judgm«t >. obtoined, the owner. cont«ctor or
Jt^teactor nuy p.y the «noant out of «y mon,^ dtu, Iv

the work done, or material* or machinery furaidied or placed

after the judgment a. afore«ud (or if made without any actionbemg previoualy brought or diapute exiting, then, if the debt in
fact exiated. and to the extent thereof) d»U operate a« a dia-charge protanio of the mon<7. bo due aa aforesaid to the penon
primarily lipble. 57 V. c. 23. s. 13.

"»epe«on

14. Property not to be ramoTed while inbjeet to Uen.-Dunng the continuance of a lien, no portion of the property or
m^ichinery affected thereby shall be removed to the pSceof the hen

;
and any attempt at such removal may be reatrainedby application to the judge. Di«,bedience of the judge', orderrestrammg such removal shall be punishable by attachment forcontempt by the judge as in the Supreme Court for di«,bedi-

ence of an order of a judge of that court. 57 V. c. 23, s. 14.

See Ont. Act, sec. 16.

1». (1) Begistratio. of dalm of Ii«i._A cUim of lien appli-
cable to the case may be registered in the office of the registrar,
and shall state

:

^-»-iur,

(a) The name and residence of the claimant and of the
owner of the property to be charged, and of the penon for whom
and upon whose credit the work is done or materials or machin.
ery furnished, and the time or period (if any time is specified
in fte contract) within which the same was or was to be done
or furnished;

(b) The work done or materials or machineiy furnished;
(c) The sum claimed;

(d) The description of the land to be charged;
(e). The date of expiry of the period of credit agreed to by
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the U«-holder for payment for his work, materiali or maohin.
eiy, where credit haa been given.

(2) Vom of daia of Uen for regiitration—The claim may
be in one of the fonna (1), (2), and (3) given in the sehednle
to thu chapter, and ahaU be verified by the affidavit of the daim.
ant, or his agent or aaaignee having fuU knowledge of the
matter, required to be verified, and the affidavit of an agent or
aaaignee ahall atate that he haa such knowledge. 57 V. c. 23,

See Ont. Act, aec. 17.

16. Joinder of elaima for waget._A cUim for wages may
include the claims of any number of wage^mers who may
choose to unite therein. In such case each claimant shaU verify
his claim by his affidavit, but need not repeat the facts set outm the daun; and an affidavit substantially in accordance with
form (4) of this chapter shall be sufficient. 57 V. c. 23, s. 16.

See Ont Act, sec. 18.

17. (1
)
Duty of registrar to register daim of Uen.-The regis-

trar, upon payment of his fees, diall register the daim so that
tne same may appear as an incumbrance against the land therein
described, and the day, hour and minute when the same was
registered shall appear upon the registry.

(2) Fee to registm.-The fee for registration ahall be
twenty-five cents; if several parties join in one claim the regis-
trar shaU have a further fee of ten cents for every person after
the first.

(3) Claim to be entered in meehanios' Ilea book—The regis-
trar shaU not be bound to copy in any registry book any claim
or affidavit, but he shall enter each daim in a book to be kept
for that purpose, to be caUed "The Medianics' Lien Book " and
-hall insert therein particulars of the daim, with a description
of the property apainst which the lien is sought. 57 V. c. 28 s. 17

See Ont. Act sec. 20.
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18. Xffeet of wgiitimtioii of eUim of U.- _wi.«..» - , • •

herein otherwiae t,«,v,h«^^u »
Statutes, but except as

See Ont. Act, sec. 21.

W. (1) Whea claim of Uen •«!. «—

.

See Ont. Act, sec. 22. •

». Where other olaims of lien may be nmi^tm^ -, ..
cases the daim of lien may be reJSln^^ ff

"*''"'

ment or durini. th. r.
^ «» "gistered before the commence--

See Ont. Act, sec. 22.

^17^^V1 "°* "^^ '"^^ ''^'^^ under thT^ro.



HBVISED STATUTES OF NEW BBCN8WICK 297

the provimoM of thia chapter, md a certificate of the pendW
of such proceedings (which may be granted by the judge) kduly registered. 67 V. c. 23, s. 21.

- "b /. »

See Ont. Act, sec. 23.

in-f!:
(l\7*«^f ''l^t time after registration of lien proceed-

ingi to reahae daijn to be instituted, etc.-Eyery lien which has
been du^y registered under the provisions of this chapter shaU
ab«,lutely cease to exist after the expiration of ninety days
after the work has been completed, or materials or machinery
furnished or wages earned, or the expiry of the period of credit,
where such penod is mentioned in the claim of lien filed; unless
in the meantime proceedings are instituted and are being prose-
cuted without delay to realize the claim under the provisions ofth« chapter, and a certificate of such proceedings (which may be
granted by the judge) is duly registered.

(2) Beaewal of registration where proceedings not instituted-The regMtration of a lien under this chapter shall cease to
have any eflfect at the expiration of six months from the regis-
tration thereof, unless the lien shall be again registered within

1!!T'/*" ' ""*P* ^° "•' meantime proceedings have been
uistituted to realize the claim and are being prosecuted without
delay, and a certificate of the pendency of such proceedings as
aforesaid has been duly registered as provided in the preceding
subHsection. 57 V. c. 23, s. 22.

v^^ung

See Ont, Act, sec. 24.

28. Effect of failure to institute proceedingi within 80 days
•ft«r completion of work, etc., whew no period of eredit.-
If there is no period of credit, or if the date of the expiry of the
period of credit is not dated in the claim so filed, the lien shall
cease to exist upon the expiration of ninety days after the work
has been completed or material or machinery furnished, nnless
in the meantime proceedings have been instituted punniant to
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SeeOnlAot, 160.25.

of the death of . lien-holderlrXfl^Si^^p^ to"S

a-Bigned by an matrninent in writing. 57 V. c. 28, .. 24
See Ont. Act, sec. 26.

M. IMMharfeofH.a,_A lien may be di«harged by a re-

mlTw^^^^ P'^*"* "^^ '"'^•d by aflldavit, and

tlLJ" fZ't *"* "«^'' •"•^ receipt ahaU be num

^ZS^:^^/ *"* "^*^ ^ «»« »*«»"-^«'' »i- book.

See Ont. Act, sec. 27.

.^Tn« «' !i°*^ '" ** «'^«»" 0' «»« ^o* « here.mbefo« mentioned, the registration of aU di«sharge. of uZ
X%?v^:.t :'2T

~"*^' -'- *^«^^^
9r. (1) Vacating wgMtry on payment into oonrt.-Upon ao-

tZ }" the iudge, he may receive security or paymSTint

^Z^t ^V.tC S"^
^'^ "^^-^ "P- -^ other

See Ont. Act, see. 27.



HBnaiD BTATUraB OF raw BBUN8WI0K 299

«. (1) liM for wnk, etc., m duittd^-4W. of ohatttL-

•Wl or maten.1. upon «v chattel or thing in the alterationjnd improvement in if propertie.. or w3 imp«t.TlSS
taonal value to it, «, a. thereby to be entitled ty Sw to . M«iupon such chattel or thin, for the «„ount or value of the mon^

not*^ "•*
r*''^ ''*^*^' ^' *^« "«h lien exiata, buTBot afterw«^ „, ea«, the amount to whieh he i. entitled «mau» unpaid for three moith. after the «une ought to have^P.1^ have the right, in addition to aU other ^edi^ p^

^»t^. " ^T ""* ''^'•' ""'"^ "^ «dverti«anent byporters put up in three or more public places adjacent to the

^^foft' Tt^J^' "^ '' *^« pe«on^mdebl^ Z•mount of the debt, a de«»iption of the chattel or thing to be«ld, the tune and place of .ale (which^ be a public plTceVand the name of the auctioneer, and leaving a notice in^Wtwo week, prior to the sale at the laat rjnown pLc" oTr^dence (if any) of the owner, if he be a reddent of ™ch eo^^

per^i i^fr"r H""^ "" '^i-^r,'^^ mechanic or otherper«)n shall apply the proceeds of the sale in payment of th*2-t due to him and the c<«t of .dvertising'nti:'^*

Lie^u^„*pt;:;nrty.^.^-Jr ""^ "^^**' ^^ "^-''-^«'

89 Voluntary payment by owner to meehaaios eto to h*
^.P.y-i..ttooontr.ctor.-ln case aTZT t^ to«>^paym«ta to the mechanics, laborers, or other peiZ^,^femd to m section 4 of this chapter, for on accost^^m ^texceeding, the amount of the just debts due to them for woAdone or materials or machineiy placed or fumidied as ^i^
•haU withm three day. afterward, give, by letter or other^iae
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written notice of laeh payment to the oontrsetor or hia agent,
roch payment ahaU, aa between the owner and the contractor
be deemed to be a payment to the contractor, on the contract
generally, but not «) aa to affect the percentage to be retained
by the owner as provided by sections 7 and 9. 57 V. c. 23, s. 29.

80. (1) Declaratioa by coatraotor.-Porm of declaration.-
Before the contractor for any work shall be entitled to receive
a payment on his contract, it shall be his duty to produce to and
leave with th. owner or his agent an affidavit or a statutory
declaration by the contractor (or hia agent, competent from
personal knowledge to speak to the facts), stating that aU per-
sons, who up to that time have been emn'oyed on the work and
entitled to wages, have been paid in f«U up to and inclusive of
the fourteenth day previous to such payment being made by the
owner to the contractor. The aaid affidavit or statutory declara-
tion may be to the effect set forth in forms (5) and (6) in the
schedule to this chapter.

(2) Oednetioii tnm amount due contractor.-Or if it is ad-
mitted, or otherwise appears that any wages are unpaid, the
contractor, shall not be entitled to receive the amount otherwise
payable to him without there being deducted therefrom an
amount sufficient to cover what is so unpaid to such wage-
earners.

(3) ProteotioB of owner maUag payment luder deelaratioa
of ooatractor.- The said affidavit or statutory declaration shaU
be conclusive evidence in favor of the owner making the pay-
ment; unless at or before making the payment he had actual
and express notice of the wages not having been paid.

(4) Effect of payment made without dodaratioa.-Any pay-
ment made on the contract without the owner having received
such affidavit, or statutory declaration, or with actual and ex-
press notice of unpaid wages, ahaU not be a valid payment aa
against persons whose wages are unpaid at the time of the pay-
ment on the contract.
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(5) Cm in wU«h d.elwtIo« >.t »,idwd.- The dBdtvit or
•tatutory declaration aforewid ahaU not be neeeaury when aie
•rdutect a eatimate for the month, in eaae the contract providea
for anch estimate, doea not exceed $100, or when the payment
made in good faith in reapect of the ptogreaa of the work for
tte month (in caae the contract doea not provide for eatimatea)
doea not exceed $100.

*

31. Umi of waga-aanan not to be defeated by fanddimeat,
neratioa, eto.-The lien of wage^amera for thirty daya' wagea
or for a balance equal to thirty daya' wagea, provided for by
«»tiona 6 and 9, duUl not be defeated or impaired by any garnish,
ment had anbaeqnently to the contract, or by any exeeation anb-
aeqa«i«y aaued, or by reaaon of the work contracted for being
nnflniahed, or of the price, for that or any other reaaon, not
wuifir payable to the contractor. 57 V. c. 23, a. 31.

W. (1) Calculation of paroentaga where contract not com-

J.!!r~
"**' °'^ oontnet not having been completely fol-

filled when hen ia claimed by wage^jamem. the percentage afore-
«id ahaU be calculated on the work done or material^fomiahed
by the contractor.

(2) Ii«i on nnflnidiad baiHlig.- Every wage^eamer ahall be
imtrtled to enforce a lien in reapect of an un^iiahed building to
the same extent aa if the buUding were finiahed.

(3) Percentage not to be applied ia completion of work by
owner.-The percentage aa aforesaid ahaU not, as against wage-
earners, be applied to the completion of the work by the owner
when the contractor makea default in completing the same, nor
to the payment of damages for the non^sompletion thereof by
the contractor. 57 V. c. 23, s. 32.

88. Priority of claims of mechanics, eto., to advances under
*

mortgage daring progress of work.-When a mortgage is given
to secure an intended loan of money, which mon<!y ia to be paid
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claim. «i afoS ^^SJ^ °T *^* *^*'« *« "^ «cl>

contractor an affldayit or IZl f^^ ^ mortgagor or hi.

"uch pe»on. „XlZ T ^ d«d«ration, bating that dl
of the'advance Th^Sd SlI^T "!;' ^ '"^ °l> *« «>« ti^
be to the effoot -t .^^^^7 H^trT^^^^ ""^
tc'. 57 V. c. 23, ..33.

^ ^* schedule to thia chap.

8*. Prioritj of olaiau of mtahmmt^ ^ '

Weof anunflniAedhonwoTELTii^l-^ '
"I

""'*-

hon« or bmlding i. „ch a. toTZ^^ t"^ •"J"^«»
erver, the purchawr befoL wT 1"^^^ *<» *» O'^wry ob-

«.ch purcha* mor^y, ^r tlTI^"^,/:'.7 ^"^ <>'

money on the menntv «#
™""««gee before advancing any

frJ'i^e -doTSl^'eT^'^rerf*"T' "^""^
the ca«, of a mortgage? ^^1.* TL:,**"""'^ mortgagor in

of thi. chajte? JLd th"tr *" '"^""^^'^ '"' in section 33

entitled to pSi^ta^irf^V ""''*«^ -^^ »<>* ^
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«f, i. unpMd, tad no coiiTqr«,oe k m.d« to the puwhiMer, thePUJ^ riudl for the purpo*. of thi. chapter,L withii^e

njae. men Mv proceeding k taken to enforA . Uen nnder

^t^^t'' "*/"* • "'"*«^ *»' ^' ^d » "'ved with .

rlStlT^ .t"?*?"*'**^ ^"«^ ^"^ ^* -^ «»«"•«"

«J!, K *J
?."*°^ "•* proceedings; «id in cMe of being «,

o,^t' ""^ P«««»diB8- for «Ue or foreclowre, norP~^ to exerc^e any .ower of «le until the proceeding to«ibrce the hen have terminated; but he nuiy without Le«rye any notices required to be .erved in order to the due ^Z
Z^Z'Z^- ?*J--

^'-'-^^ -y be grant^Vljndge and diaU only be grantisd by consent, or (if withoutoon«nt) on a re.«,„able conrideration of aU tie di^uJZlm v.ew of what would be just to both parties. 5? TTS^Te,

hen sUU give an .ddre«,. .t which aU notice. an7papers m^be^ «.d service of any notice or pap^r may'he^eZ

88^ E»fon-mwit of U«,.- Any person claiming a Hen underUu. chapter may enforce tiie same by means of the proceedin»
heremafter set forth. 57 V. 0. 28. s. 38.

™ P«»««iuig.

89 Statment of cIaim.-No writ of summon, shall be neces-8«7, but the chiimant may ffl- a «*»*«»-.„
"«^ »« neces-

jndge. 57 V. c. 23. s. 39
"' '"^ "^"^ "^^

See Ont. Act. sec. 31 (2).
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40. AfliftTit With rtrtwiwt tf ttaia. OntllMto kj Jvigt.—
Such totement of eUim tluill be verifled by affldarit, Fom (8)

;

upon the flling of aueh tatement of elaim and affldarit the
judge ahaU iaroe a eertifleate in dnplieate. 67 V. e. 28, a. 40.

See Ont. Act, aee. 31 (2).

41. Xagialv|tiMi af eertiiaata.—Upon the regiatration of
•nch eertifleate in the offloe of the regiatrar, the action ahall be
deemed to hare been eommeneed aa againat the owner and all

other partiea againat whmn the lien ia claimed. 67 V. e. 28, a. 41.

See Ont. Act, aec. 31 (2).

41. AppalatMat «f tiaa aid plaea for haaiiiff rf«fai
, Fora

a« eartilflata and appoiatmaat—The judge ahaU alao in and by
auch eertifleate appoint a time and place at whieh he will in-
quire into the claim of the plaintiff and take all neeeaaary ao-
eonnta; auoh certificate and appointment shall be iaraed in dup-
licate, and may be in the Form (9) aet forth in thf aehedule
hereto. 57 V. c. 23, a. 42.

See Oat. Act, aeo. 35.

48. Sarriee of oertifleata and appoiatmant.—A copy of auch
certificate and appointmmt ahall be aerved on the owner and
aU other proper parties, at leaat fifteen daya before the day
therein named for taking the first proc^dings thereunder 67
V. c. 23, a. 43.

See Ont. Act, sec. 36.

44. Hotioe disputing daim.— Within ten days after the aer-
vices of auch certificate and appointment any person served
therewith may file with the judge a notice in the Form (10)
in the schedule hereto disputing the plaintiff's right to a lien
57 V. c. S3, 8. 44.

See Ont. Act, sec. 36.
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to enter iB hi. book . note of hi. finding.. 67 V. c. 28,Ti8

''^"•'«««'d. .nd the proceeding. L inJSd b^l^

«n« what, If anything, he admit, to be due for the Mtirf!«Z

?^thfW
'!;*'"•"* -^^ »^ ^^•^ « l«"t eight^Z

judge to pay aU cort. incurred in ertabliahing the true aZm!!due and owing from him. 67 V. c 23. ^^T

for aU man. in caA merfihTHi^T^^'^ **^« *"^'*

debtor i. entitledrtV^^^rj^^roftr:!^^
Which account .haU be verified byZ^t^^"^

iO—itmoR. UMK.
'^aa.Tn, and mch account
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and affldarit may be in the Fomu (18) and (14) Mt oat k Um
Mhtdnl* hmreto. S7 V. e. S8, i. 48.

41. AppUMtira bj Ura-hsMn to prora elala whan alaia sot
Had withim liiiltad tiao. —A lien-bolder who baa regiatered

bia lien, bat baa not filed bia claim with the judge within Uie

time limited by the next preceding aeetion, may apply to the

judge to be let in to prove bia claim at any time before the

amount realiied by the proeeedinga for the aatiafaction of liana

baa been diatributed, and auch application may be granted or re-

fuaed, and upon aueh terma aa to coata or otherwiae aa may ap-
pear juat 57 V. c. 23, a. 49.

See Ont. Act, aec. 35 (4).

M. Haariaff aad prooaadingi oa tahdag aoeovata.—Diraet mu
to owaar to pay oMaay iato baak.—Upon the return of the ip-

pointment to take aooounta, the judge ahall proceed to take an
aoeount of what ia due from the owner and alao what ia due to

the reapective lien-boldem who have duly filed their daima aid
ahall alao tax to them reapeotively aueh coata aa he may find them
entitled to, and ahall aettle their prioritiea, and ahall make all

other inqniriea, and take all neceaaary aceounta for the adjuat-

ment of the rigbta of the varioua partiea, and ahall thereupon
make a report of the reault of aueh inquiriea and aooounta and
ahall direct that the monqr found due by the owner ahall be
paid into a bank to the credit of the action at the expiration of
one month from the date of the report. 57 V. c. 23, a. 50.

See Ont. Act, aec. 35.

81. Coata where diapata aa to amoont doe by owaar.—In caae

any diapute ariaea aa to the amount due by the owner for the

aatiafaction of liena under ihia chapter, or aa to the amount
claimed to be due to any other lien-holdera, the coata occaaioned

by the diapute shall be in the diacretion of the judge, and ahall

be borne and paid aa he directa. 57 V. c. 23, a. 51.

See Ont. Act, aeca. 41, 42, 43, 44, and 45, aa to coata.



iTATUTM or raw Mnrmwiox sOT

H.OHmni rnutrnu wIm* ladlat ia fern af ..^

tlir -nH .irA ^. ••rtiflcte TuaUng the lien of the pUin-m^^^m other lien, of the -me clu. m the pUintiff.. sTv.

8^ Ont. Act. .ec. 41. 42, 43. U, .nd 45. « to cv.U.

3. 1.

•rti««.-Where wything i. found doe by theowner he mv on. or .t My time before the d.y .ppofatS forP^ent^pjy the «no„nt found to be due hfli^Z^Tl,^
upon proof of ^ch p^ment. the judge may grant ex pari, 1

»«. Coat. .. a„til«.t. TMatiiv U«i.-The judge may makewch onier a. to the owner', oort. of obtaining and ^1^1
^OrcertiUcate vacating the lien a. may be juT'sTV.7^

See Ont. Act, .ec. 41. 42. 43. 44. and 46. a. to cort..

«. Iffaet of NgMntioB of oertiieate vaeatiag M.B._TTnn« !.

Z^^ of . eertiilcte vacating anyT^i^r^^^;AaU thereupon be vacated and di«Aarged. 67 V. c. S^^S
See Ont Act. mc. 27.

the*l!!r' VT "' ^^-UPO" PV»ent into a bank of

he ordered), be paid out to the partie. found entitled therZif the report of the judge, 67 V. c. 23 . 56
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•7. J«d|»ait for MOt «f bud OB dofaalt of payaeBt fcy omer.
In def«ilt of iMjrment hy the owner within the time directed
by the report, the pUintifl maj apply to the nid judge, who,
upon dne proof of the default, may grant an order or judgment
for the aale of the land in qnertion for the latiafaetion of the
lien of the plaintiff, and other liens of the same elaae. 57 V c.
23, 8. 57.

See Ont. Act, sec. 35.

68. Form of JndgauBt fw lale.— The judgment for sale may
be in Form (15), eet forth in the schedule to this chapter 57
V. c. 23, s. 58.

68. Judgment to b« oBtered with elerii of Oonaty Court—
Such judgment for sale shall be entered as other judgments are
required to be entered in the ofBee of the clerk of the County
Court, and shall have the same force or effect as a judgment
in the ordinary case of an action between the said parties 57
V. c. 23, s. 69.

See Ont. Act, see. 35.

60. Sale by sheiiff.—The sale under said judgment shall be
conducted by the sheriff who shall ezeeute a deed to the pur-
ohaser, the proceedings (m such sale shall be in the manner pre-
scribed by statute respecting sales of land made under writs of
Mrifaeiat. 57 V. c 28, s. 60.

61. Boport of tale by sheriff.—After the sale the sheriff shaU
P«y the proceeds into a bank to the credit of the action and
make a report upon the sale to the judge, who shall thereupon
tax the costs of the sale to the party entitled thereto, and shall
apportion the money realised among the parties entitled thereto,
and may order the moneys realized to be paid out of the bank
to the parties so found by him entitled thereto. 67 V. e. 28, s. 61.
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•! (1) Vkiatiff to NFNNmt aU li«i.h«ldm ia proo6«li>gi
r«r irte. eto.-Por the proper proceeding, to obtain an order
for aale and carrying out of the «Ue, a^d the apportionment ofthe money. reali«d thereunder, the pUintiflf Ouil be deemed
rofflciently to reprewnt aU other lien-holden entitled to the bene-
at of the action unlen judge otherwiM orders.

(2) M«-koldmofada»tonmk,«rip«,._Wherethere
are «mjral hena under this chapter against the «une party each

«T °' ?•* ^«°-'»«Wer. dudl. Hubject to the provimona of action.
6, 9 and n, rank pari passu for the aereral amount., and the
proceed, of any «Ue «haU, .ubjeot a. afore«ud, be diatributed
amongrt them pro rata according to their wveral claim, and
nghta.

(3) Adding partiec-The judge diaU have power from time
to tune to add any partie. to the proceedings aa he may deem
»ece«ary or advittble, and may direct a. to Krvice of notice, on
•aoh new partiea.

(4) DMfli of owMt, ttc- The death of an owner or any
other defimdant ahall not cau«5 the proceeding, to abate, bS
theqr may be continued againrt the perMual repre^mtative. ofauch owner or other defendant 67 V. c. 28, .. 62.

yJ^: °;^ "* PW06««»f^-Any lien-holder entitled to the
benefit of the action may apply for the carriage of the proceed-
in^, and the judge may thereupon make rach order aa to cort.and otherwise a. may be just; and any Uen-holder who obtains
the carnage of the proceeding, dudl, in respect of aU proceed-

See Ont. Act, mc. 38.

64. IMimiiMl of proceeding, for want of pro«outioii.-^Any
perron affected by the proceeding, may apply to the judge todiam» the nme for want of due prosecution, and the judge



310 THB LAW or lOOOHAinos' UKNS IK CANADA

my mke weh onto upon the wliction M to cort. or Other.WMeMmaybejnrt. 57 V. c. 23, ». 64.
^ ««er.

^l^s J"
'**'•"**"* *^« •PP«i»*m«'t» "ferredTo in«ctoon

^
m.y be «rved upon the ofBcUl ga.rdUn of «ch in.fantr If there i. no oflWid gn„di«., the judge may .ppoint

^St^JfLf.f*" «-^«««'^^-«i»nori;.r<^nTrp.
pomted dull thereupon beeome uid be the guardiui ad Utemfor .uch infant, in the pnn^eding., .nd itoS^ZZ^
to «nre any imeh inf«.t defendant with any further7^
rr^^ ^"^ '^" "^ •^'"^ «»««'^- 57 V. c.

68. (1) Cort^-Eeduetioii of eotti where in exoest of ten ner«..t of pj^_.Thefee.andcort.inaUp™cer^l^;r

matter, according to the ordinary procedure of the County Courtbut where the taxed cort. of preceding, to enforce «.yuT^PVable out of the amount reali«d by «ich proceeding fw tZ
«turfaction of the lien. «.d dull exceed te^T^t oJ 2e

d^U be reduced proportionately by the judge « a. the «me^not in the aggregate exceed the eaid ten per cent., a»d no more«»te than euch reduced amo,u.t duOl be reoove^^ ^eZparty and party or aolicitor and cUent.

anv nf t?^*J?
'^~'° no c.« ah.li the cost, taxed agdnrt

b^twe»^bp^ .„d the party to whom the coat, are aw«5S^

See Ont. Act, sees. 41, 42, 43, 44, and 45 aa to «Mri.0«na/ V. Segel, (1896) 32 ClI 681
*^' " *** ****^ SeealM

W. OMtiacato for balano. of otoim where lien not paid in fall.-After the amount of the lien shall be realized, any «en-hold«:
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Who ha. proTed a Claim may .pply to the laid judge, upon notiee
to bM pnmafjr dehtor, for judgmant fot the payment of any bal.
ance whieh may remain doe after deducting the amount received
or payable in req>eet of the lien, and thereupon the judge may
grant or refuse the appUcation upon such term* aa to oorts or
otherwue as may be jurt; and in caae he aeea fit to grant the ap.
phcauon he will grant a certificate of the amount for which he
finds the appUcant is entitled to judgment for lebt and costs. 57
V. c. 23, 8. 67.

|»C«!rti«catotobee«foroedasaj«dg»MitofCowitjO<mrt-
Such certificate may be filed in the office of the clerk of the court,and the same, whether the amount awarded exceeds the ordinary
jumdicuon of the County Court or not. diaU thereupon beZ
tered m the judgment book and shaU thereupon become a judg-
ment of the court, and may be enforced in like manner aa a^
other judgment for the payment of money is enforced in the s^
court 57 V. c. 23, s. 68.

w«»«a

See Ont. Act, sec. 47.

«. (1) Afperi—Orders and certificates made by a judge
under this chapter riull be appealable to the Supreme Court fa
like manner as any order or decision of a County Court judge in
ordinary actions is appealable. j "H""

(2) Stay of prooeedinfspMMlinf appeal—In ease of appetfftom any such order or certificate, the proceeding, upon suTor.
der or certificate may be rtayed as in ordinary ca«». 67 V. c.
«0, 8. 09.

See Ont. Act, sec. 39 (1) (2).

m PhK».dl>ftebed.«r.daaaotio«.-A proceeding under
thw chapter shall be deemed to be an action. 67 V. c. 23, s. 70.

71. (1) Joinder of Ben-hoU«n.-Pjoo.ediaf by liMi-holdar
iwmed to be taken for whole olass ngirteriBg liens, tte.-Any
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»«»b« of h«.MdM. »v join m OB. «rtion or p^oeedin,; «»d
•««y«etion or proceeding lm.u«ht l^r . U«n.holder d^
to be brought on bd«I£ of aU the lien-holder. of the «une elMiwho have wgirtered their lien, before or within fourteen d.T.^ the oommenoement of the action, or who dudl within the«id fourteen dajr., or within mh further time M may be aUowed

titled m or refemng to the «ud «rtion. of their req^ctire culm..

(2) OMttaIM.tioa «f pnH»edinp.-Where «p«ite p««eed.

P^SXT^f'' "'T'^'t^
"'^ '^'"^ n^eon.oliS.r^e

P~«>edmg. «id^ve ril «,eh dir^tion. m to carrying on the

See Out. Act, wc. 37.

tend^-^f"^
of tta«._The judge may on good cu« ex.tend tte tone withm which any proceeding, are to be taken underthM duptw, upon appKcation made either before or after thetime for taking any roch proceeding, ha. expired. 57 V. c. 23

78. Ozte by jsdg. te payaeat oat of money ix bank.—

wTJnS^ ''^i"^ !
'^^ '"'*" *^ "^^^ -haU be paid out

brtheorderof the judge a. he may direct. 57 V. c. 23... 73.

74. FroTidox for ether Jxdg. to act ix oa^ of ixtemt.-
IttCMc the judge of the County Court in which the land, in re-pect of which the lien i. claimed i. «tuate, i. intererted in any
proceeding under thi. chapter, or reUted to any of the partie.
the proceeding, may be taken before any judge of another County'
Court, irtio m «, acting AaU, for the purpo« of such proceed,mg^ be deemed to be a judge of the County Court qf the countym wbwft the land, in quertion are mtuate. 57 V. c 23, .. 74.
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qub^ nnd«. thi. chapt,^ „«y be .worn before . jZr^f^
See Ont Aet, Mc. 17, note "j."

76 Appliottton «f A.pter._The provWon. of thi. eluipterAtU not apply to oontrmrt. entered into prior to the flrrt day^An«ast, A.D., 1894. 57 V. c. 23, . 76.

'^

See Ont. Act, aec. 50.

SCHEDULE.

FcMUf 1—Section 15.

Cladc of Lien.

antWif'JTl?' «^^*) 0' (»»«" state midence of chum-

^or^'^^rT^^^ V .
^' ^*»*^ »«»• "d rerdence of

IS^ * ' ^/1f'
***** MechanicB' Lien Act, claims a ^

iMd in reapeet of flie following work (or materials), that is to•V: (here give a short dewsription of the natnre of ttT^rk

for (here state the name and residence of the person upon whSe
^.r^ " ^**°' or materials fnmishedVTorK 2J

eome dne^isle sum of f^'
""""°* '^'^ " ^"* <« *° »>«

/hp?Lf°"T°* " .' «*««rfpti«» of the land to be charged-

^P^ r\l "''"^ description of the land to he S3d*

D.t'd.. oi. a., of •7r:D!V.
(^Himatttre 0/ clotman^.)

51 V. c. 23—Form (1).
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FoBK 2—SnnoN 15.

Ci'AUf (w Law Km Waobb.

.„»^/?" ^°'"* "' «»«n>«>t) of (here itate rendenee of claim.

2L^SS, i y?irJ?L^r*^'*' ^" ^«»' «!«».. Uen upon
the eitate of (hoe stat* the luune aad rendenee of the owner^f
the knd upon which the lien it ckimed), in the undennentioned
land m respect of daya' work perfomed thereon while in
the employment of (here atate the name and rendenee of thepenwn upon whon> credit the work waa done), on or before theday of

The amount claimed as dne is the sum of $
The foUowing is a dewiription of the land to be charged : (hero

jet out a concise de«sription of the Ia»d to be charged?auffieient
for the purpose of registration).

Dated at this day of
, A.D., 19 .

{Signature of claimant.)

57 V. c. 23—Form (2).

X

FoBx 3—SBonoN 15.

CiiAM OF has FOB Wa(»8 bt ScyiBAL Clauiamtb.

The foUowing persons under the Mechanica' Lien Act claim a
hen upon the estate of (here state the name and rendenee of the
owner of the land upon which the Uen ia cUimed) in the under-
mentioned landa in respect of wages for labor performed thereon,
while m the employment of (here stete name and ivsidence or
names and residences of employers of the several persons claiming
the lien) .

*

A B., of (residmoe) $ , for days' wages
C. D., of (residence) $ , for days' wages.
E. F., of (residence) $ for days' wages.
The following is a description of the land to be ehai^d:—
(Here net out a concise description of the kmd to be charged

sufficient for the purpose of registntion.)
Dated at this day of , A.D.. 19 .

{Signaiure of claimants.)

57 V. e. 23—Form (3).
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Fowf 4—Sbotiok 16.

AmoAviT VcBiPYiNe Claim.

^ti\u'?:'i^"^^h **•* •*^« ^°' annexed) eiafaa. do make

A^S ^"
2: *°^/- °' °""*** "» **>« »»><'« (or annexed) elaim

Sworn before me at in the \

The said A. B. and C. D. wen) aererally ^
worn before me at in the Connty I
0' thig day of t (Signature.)
A.D., 19 .Or,

'JThe said E. D. waa awom before me at "i

in the County of this [ (Signature.)
^7 of

, A.D., 19 . j

67 V. 0. 28—Porm(4).

FoBK 5—Sbotiok 30.

ConTBAOTOB'B AmOATIT.

#« LJ^?' '^*™«t®»' (or aub-contractor, as the ease mav be^

described as foUows: (here describe land briefly) make oath and

7JZ^"ir''^''V'''T^ *^* ^ ^'-^ paid ih w^SeTSrS
diy^SS^I^rtV 'a" "*?

''?*' "P **» "^ inclnsiveTthemday Pre^mg thw day, that is to say, np to and inclusive of the

Sworn (or declared), etc

57 V. e. 28—Form (5).
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Foui 6—SwnoK 80.

AmoAm orJkmm.
I, A. B., agent for 0. D., oontrMtor, (or lab^ontnetor, m

tiie eue may be) in reqpeet of oertain work on the land of
which may be known and deaeribed ai followa: (here deaeribe
landbnefly), make oath and aay (or do aolflmnly declare)

;

aat I know of my own perMmal knowledge, that aU wagea
earaed in reapeet to or on the aaid woA ap to and inclauTe of the
Uth day preoeding thia day, that ia to aay, up to and ineloaiTe
of the day of

, have been paid.
Sworn to (or declared), etc.

57 V. c. 28—Form (5).

PoBM 7—Sionoir 33.

AlTIDAVIT or MOBIOAaOB.

I, A. B., the mortgagor named in a oertain mortgage, bearing
"**™ day of

, made between myw»lf of the fint
part and C. D., aa mortgagee, and regiatered in the office of the
Begiatrar of Deeda for the C!oiinty of , aa No.
make oath and aay (or do aolcninly declare)

:—

'

'

That all elaima of meehanica, laborers and other peiaona re-
ferred to in the fourth notion of the Meehanica' Lien Act, with
mermoe to work date, or material or machinery placed or
fnmiahed on the land included in the aaid mortgage have been
paid in full I further aay that aU wagea earned in reapeet to,
or on the said work, up to and induaiTC of the 14th day pre-
ceding thia day, that is to aay, up to and indusiTe of the
OMj of , have been paid.

Sworn (or declared), etc

67 V. c. 23—Form (7).

Fnof 8—Sbotion 40.

AmoAViT YBoniNe Claim.

iTUle of Court and Cause.)

I,
, make oath and say: that I hare read (or heard

read) the foregoing statement of claim, and I say -that the faeta
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ttwwn >! forth Me, to the bart of my koowMge and belief.

ST'l/SL w"^i^"***™^ to be due to n«inS.peet of^

-iir^ ^^ S T!" "' ™»^ or goodi or meiduuidiie towhWi (luming the debtor) i. entitied to credit a. i«.ia«tTeowom, ete.

57 V. 0. 28—Form (8).

IVWI ^-fllOIION 42.

CUTVlOAn AMD APPOOfTiaNT BY JUDOI.

(Tiae of Court and Caiut.)

I certify that the above named plaintiff, eUiminff to be a
contractor with the defendant (naming the owner), or a ralJ

a eontraetor with (nanung the owner), hai filed with me a atatt^ment of hia claui to enforoe a meehanica' lien againat (deaeribe
the land.) «»d take notiee that I will, at my Se«Ti£
M '

"

» proceed <» , the dar01
. «p determine whether the plaintiff ia entitled to ttehen in caae hia right thereto i. diapnted, and on the dw

{ w wr vLt^ in flMe hia right ia ondiapnted, or if diapnted.

f !!*!^ '"^ ?'**'P**« *' enforcing aneh lien, and if youdo not attend at the time and place appointed, and prove ^S
claim, if any the proeeedinga wUl be taken in your abeence. andyou may be deprived of aU benefit of the proceedings

I>«ted the day of
, A.D., 19 .

Judge of the County Court.
(Signotun)

57 V. c. 23—Form (9).

F<»M 10—SWJTION 44.

NonoB Dmputiko Plaintiff's Right of Lien.

(Title of Court and Cause.)

I dispute that the plaintiff ig now entitled to a meehanica'Hen on the following grounds (setting forth the grounds shortly)

:
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(b) That there koothingdoi to plaintifl:

V, Vi^\
^i^tiff '• Uen had been TMtted and dkehuMd

(il) That thi re b nothing da«) by A. B. (the owner) for theMtkfMtion of the plaintiff's claim.
' "•

»..^^^f ! fited by me, A. B., defendant, in pewm, and

Chamber; of judge) (or, this notiee ia filed by Y Z of
•ohcitor for the defendant, A. B.).

57 V. e. 23—Form (10).

li 'I

i!

, I

! I

IV»M 11—fiteoTKttr 47.

Statuomt or AooooNn to bb Filb bt Owmbb.

(TitU of Court and Cauit.)

Amount of eontraet priee for woA contracted to U
performed (aa plnmber) on the lands in qneation
herew... ... ^^^^

Amount paid on aoeonnt.

Jnnel. Paid B. P. *20000
July 5. Paid G. H. and B. K., aubKMmtrais.

tO" of B. P 1100.00

Total 180000
Balance admitted to be due *

agooOO
for satiafaetion of Uen of plaintiff and other lien-holderiofT
elaas as plaintiff.

67 V. 0. 28—Porm (11).

F'OBic 12—SBonoN 47.

AFTIDAVrr OT OWNBB VBBllTnwa AOOODNT.

{TiOe of Court and Cmue.)

• *{'• ^'3' "'
. •

**™<f ** ^"^^ o' tbe lands in question
in this action, make oath and say

:

4u«*"ob
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lUSt^S^ '^^ -rt 'orth • jwt uid true Mooant of the

fS.
~"*'*^ to be don. Iv hint SithruS. to qo^

I lMT« alio jiutly and truly Mt forth the pimBente nude byme on wconnt thereof
, «,d the per«,n. (or pJ!2n^ to JSm tS

67 V. e. 23—Form (12).

PoBM 13—SMTioir 48.

BtATaaaan or Aooodmt bt Lmr-HOLon.

(Tiae of Cowrt and Cauie.)

B. F.

sti ?:Siinr** '?•"
o* 8. To « dMt. fta-...::;:::.:::::.::;.;:; w:"

MOD.
**• «j^

Feb. 4. By eaah .
". ft im

jonei. BycA
:::::::::::::'2;:S 24.00

$33.00
67 V. c. 23—Form (13).

font 14—Smtion 48.

AmDAVTt or Lbn-houwb Vbrittino Claim.

(Title of Court ond Caute.) *

I. G. H., of (addreee and occupation) make oath and «w^
1 nave m the foregoing aeeonnt (or, in the account nowdiown to me. marked "A") .et forth a jnirt «.d ^,;^L? ^
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iji

! 1

(tfc«

0rm tnm for aU Baa« la oMh or lamfc.n ,"- -^

•Mwurt, ta BOW JMttjr duo oDd owinf to bm
^^' " "*

* ilTTir
•*•• ^•*''^ o* «WiBMt or his' aoUoHor far m^vLi.to be wt forth as in Fora (10) ).

'oamor fOr Mrriet

67 V. 0. 28-IV)nB (14).

JVWM 16-BmmoM 58.

(rta« 0/ Courf and CoMM.)

of the «M «ae be pidd 1^ the ooorito St«!2SL*^^
Signed this

Bntered this

day of

day of

, A,D., 19
(Bigimiw.)

Jf*^, •te.

,A.D,, 19 .

67 V. 0. 23—Form (15).

J'oaM 16—Smtioh 53.

Cmrmoxn VAOAniro Lmr.

(Title of Court and Cmue.)

Date

th/lS;^#*^
the def«id«,t A. B. (the owner) has paid intothe Bank of to the credit of this eause il moSq^ d«
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^•^t (dmribTtonS)
'"""**•«••»« th. folVmiat

67 V. e. 2»-Fora 16.

^om IT—Swnoir 62.

Cteiifuun VAOAnm Low.

(r»«# 0/ c«ir< ami 0mm.)

ailSSS'**'*' ' '*'? •nquiwd Md And tkut the pkiatiff k

(aigtrntMim.)

67 V. e. 3S—Pomi (17).

IVwi 18—SwROH 67.

Cmtifioaw por JuoamNT fob Balamob
or Lnr.

(r«i« of Court imd Caut.)

Dtto

BaAUBAimr

Sori*^* 2r ?i^S^ -Hii^^ in^^^ of the

11—HWB. uor.

Judge, etc.

67 V. 0. 23—Pom (18)
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REVISED ORDINANCES OP THE NOBTH-WBST
TERRITORIES.

An Obdinanc R«P«T,Ka Ltess ,n Pavok or Mmhaniob
•IND OtHBRS.

Shobt Titlb.

1. Short title.- Thi. Ordinance may be cited m "Ti.. nrchanic' Lien Ordinance." R.O. c. 48,1 1

1 Inteipretatioii._In thi. Ordinance

(1) •'Contr«rtor."-Tke expre«ion "contractor" mean. »^non contracting with or employed di«ctlyTe oZ fo^

Lltfori":?r
'^"'^

"
"^^

'' «.chiL7or i.'tenato for any of the purpoee. mentioned in thi. Ordinance •

meal^V!!?'^'*'*^-"-'^'"' "P'^^^" "«ilHK,ntr.ctor"

T™ J
"^^^ "'* contracting with or employed directlyTy the

Ploy^ by the contractor or under him by another «,b.K,ntractor
;

"rtt^lvr^ "^ -*•*• '»•• ^t««« ^ the land, upon

^rwriTd"^""
-' ~-ror7c:thrrtr«:r

aner the work m respect of which the lien i« claimed k cnTmenced or the material, or machinery fumiA^t^^e"
~"-

menced to be fumiriied. R. O. c. 48, ^ 2.
™'^ "*''* ***° «o»-

munUa^LrJottrn.ViSl^*'"'* '"'' ^^^"-'^ -«''>'>-

of "owner."
'"^'"^ companie. in the definition
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LiBN lOB WOBK ON Mat—iau

m«^.f^?!.'" *».^*«^-»W PWtJ'i rilkti.-No agree.

b^of the hen, bnt the lien duUl .ttwh notwithrt«.ding wchagreement B.O. c. 48, «. 3.
*

See Ont. Act, sec. 6.

4. HMnre of llML_Unle« he «ign. nn eipre. agreement tothe contrary, every mechanic, machinist, builder, miner, hiborer
J^t^ctor, or other per«m doing work upon or fi^iahing^^r!

it?M
'^ ""^ "» «>• conrtruction, alteration or repair of «-

or mme, duill, by virtue of being «, empK^ed or fumiaLftS^a hen for the price of the work. macWneiy or material., up^, thebu.ldmg, erection or mme. and the hmd. occupied tie^ orenjoyed therewith, hmited to amount to the «,i jmrtlyltoe Zthe perwn entitled to the lien. B. 0. c. 48, a 4.
^ °°« «»

See Ont. Act. aee. 4.

»ry^iSr^/5r 'T^'tJ '5** •°'°«*^ •««'inrt • »•" po-ea-orymtereat ^^^^^ v. Jfaod, 8 aL.T. 312.
i««-«»-

aoce^SThiflSSL^^r,.*^?
•'^**° «' • buading i« made andocepted, but without the mtention on the part of Mthi.rA™or oontractor that the amount .toted m the teS« Ao^SLX

I^ The f«5t that the pUintiff '. tender was made fJT JE
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. oertifleate shooM be fornuhed by pWntiflh, signed by the arehi

^n^ ?? *",**^ -tirfactioii of the awhitect, and that^oertafied. The only contract pot in waa the ipecifleatifflmLVrwSoont«ned rondiy atipalationi but I canni tod toS^v^
proyM.on«itt.taUegedbyChaveftCo. BvSif^h^JrJS
l^St'^iZJ ^ **•? ~J^*' '' "^ °°* been .h^ tlSr:^
^l^ZTJ^^T"'*^^^'^'^ In fact the only archU

-iifi.ff
*"^ a-igninent for the benefit of cNditor. wa. made of

S^!SSS" "."^ and pen»nal ertite, except whatwa.^2
SSy^lS b'lS^S'**"*^""-

Th-J^dwu not aped:

»^^«n!r •'
"* *^ •««nm«it contained a covenant on ttepart of the aangnor to eseeate aach inatmmenta aa aho^ be

SSr1.?*f'!?V'*^-^"*- An order for"Zlk!
wSJ .. T**^ 7'' "baeqnently made, and thia waa fol-

l^WJt"S*
"' *•«» J"d -"der the direction of a jud^ „d

^JS^Zy^""^'^^^^'""^'^- The tend wi rob.jertto two mor^agea; and $1,530. the aurplna of the^toexce« of the mortgagea, waa paid into conrt. The aaaignorwaaM ahen fnend r«d«t in the TerHtoriea. Held,pTS^
Tili'iSriif ?!? '^•"^ "^^* " *^ TerritoUJTiae^S

**i!v^*5.*
°' **• proviaiona of the Exemptiona OrSS?

Alw that the aaaignor waa entiUed aa an exemotion to Si

ItrlJJZ? *
*^ "O"-**?*" to which it waa robject Affirmedon appeal to court en banc. That an execution^tor who«executoon wa. regiatered mib«H,uent to the mortga^LI^

the only one registered prior to the assignment though other exe-
cutions were registered prior to the administration order and the

thirty dollars m priority to these subsequent executions. Onappeal to the court eH banc, the whole sum of $1,530 waa held tobe -ubjec in priority to the first execution creditor, to the claimof the holder of a mechanica' lien, who had obtained judgmeo?
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JS^I^bttT'ti^t:^'^"'.^- J^twhUe the 11.500
which WMwSrteJLd Jrr **'v'

v*^ °°^«' • mechanics' lien

the date"TiSrlV^'*„*f"k^~ ~°^«''^ *»«'<"•

either of twTotb^SnlZT °°l'~^J«?* .*» t^e payment of
fore the assignment TT^i.'' "ephanics' Uen. registered be-

obi^tionrfnTa^ctirn ten^^tS'S^t^^EL- '"^^

s::iJd\r:?rsrti:Vafr^^^
claimants had,IS Itawi* ? *?•* "^«°»»t). that «,,

claims. /„ „ 2>..;K^«?(?9^;'fTe^.\l S""*^
'°" *«''

». ftropwty OB which lira ihdl attach.—The li«n .h.ii - uupon the estate and interest of th7n!l
™« li« «>«« attach

Ordinance, in the bauCl^tio^or Zl'
" "^ ^ *""

the work in Hon- „- iT ^f*^^**"
'''^ ""'e. "» «»pect of which

i^^id arid Xm's:^ "^•^ '"^^ - '"•
u occupied thereby or enjoyed therewith

(2) Whew estate ohaned is IsMrfiftM t„

owner nnor t>.« «i.i T^ wstifled by the signature of such

rank upon the increMMl «!.,> • • .
^^ ennued to

other ch«.ge RoT2 . « m T?*^ *° ""* '"*''*8*8« «'"»rK«. U.U. c. 48, s. 5; No. 24 of 1898, s. 1.

See Ont. Act, sec. 7 (1).

»V have under the preceding section, eveiy mechanic, laborer
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In'^ P™»7ho parfonn. kbor for wi«e. upa, the oon-^cm, dt«r.tion or «p«,. <rf .ny biding or .V^ oHL«^, or plaong m.chiB«y of «y ki.^ in, upon or in connee-

n^ ^'^ "^""^ "^"^ «' «>^y«» ^'•"witli . lienforjnehw^ not eroeeding the wage, of thirty day. or . W-•nee equal to his wiwee for thirty d»yt

^rty belonging to the wife of the per«>n at who«» intanee

property a. weU as upon that of her husband. R.O. e. 48. s. 6.

See Ont. Act, see. 14.

7.^ to xrtain ,0 pe, oMit of eoBtrart price f«r thirty dan.-In aU case, the owner shaU in the absence of a stipulation totte contrwy be entitled to retain for a period of thirty days^^ completion of ti.e contr«rt ten per centum ofTpri^^PMd to the contractor. B.O. c. 48, s. 7.

am TiJ^'lTm. ^ '^ "^"^"^ '• ^''^ •' -•'

S^^^'It*?'^ •"*""* '"^^ »-.7 be claimed in!l^
tt««ofd»U be hnuted to the amount payab^
«r subcontractor (as ««, ease may be) for whom ti,e woriT^

See Ont. Act, mc. 10.

9. P»ym«it made in good faith witfaovt m^m of U«._AU payments up to ninety per centum of tiw pric to be paid forthe work, machineiy or material, as defined l^y «». 4 of this
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O;^^. m^ide in good f«th by the owner to the eont«ctor, or

to ^Z Zl°
*'* '™»>-'-»'-^-. or by one ™b^tr«^,

to mother TOb^ntri^tor. before uotice in writing b>- the

^T « I!!*"'
"*° "" '•'^ «^^«- *« -^^ o^e^ c»^

ZlTw!;^"^"** " ' •*^"*^ '^^ '•*'" <" the Men
created by th« OrH.nance, but this «H5tion shall not apply to any
payment made for the pnrpo«, of defeating or impairing a cUto
to a lien existing or arising under this Ordinance.

«vi?K ^^'V^^ '° •^'"*^''° *° '^ °*^"'' "«»'*»*o' remedies
given by this Ordmance al«, operate as a charge to the extent often per centnm of the price to be paid by the owner for the work
machinery or materials, as defined by sec. 4 of this ordinance, np
to ten days after the completion of the work or of the delivery of
the matenaUi in respect of which snch lien exist, and no longer
unlets notice in writing be given as herein provided.

« i!^
^ "*^ '" ""^ ''*'' *^y ^y^ «' 'Of » balance eonal

to the wage, for thirty days, shaU, to the extent of the s«d ten
per cent, of the price to be paid to the contractor, have priority
over all other Hens under this Ordinance and over any claim by
the owner against the contractor for or in com«quence of the
lailure of the latter to complete his contract. B.O. c. 48, .. 9.

See Ont. Act. mc. 11.

10 Idea not to inerease liability of owner.-^8ave a. herein
provided, the hen shall not attach so as to make the owner liable
to a greater mim than the .um payable by the owner to the con-
tractor. B.O. c. 48, 8. 10.

See Ont. Act, sec. 9, to the same effect.

11. PmoB. having claims against the lien-holderr-AU per-
sons furnishing material to or doing labor for the person having
a hen under this Ordinance in respect of the subject of snch henwho notify the owner of the premises sought to be affected thenJ
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^

m

:

1

II!

P«^omed, of .n unp«d ««.nnt or demand .gtinrt .uch lie^holder for woh mterul or Ubor. Aall be entit^rbW to ttprovuaon. of ««tio„. 6 .nd 9 of thi. OrdiS^ceZ et^ hel*

to tfte person fami.hing material and doing labor a. nforesaid

18. Oi.pi.te. to be Nttled by action or arbitratioa.-In ca« of
. dmpute a. to the validity or amount of an unpaid aLTt ordemand of which notice ia given to the owner unX tJTp^mg ««t,on. the «me du.ll be firat determined b/^n'^J '

Supreme Court in that behalf, or by arbitration L ^ner „!t!

Md pending the proceeding, to determine the diapute, ao much of

from the peraon claiming the lien. B.O. c. 48, a. 12.

18. Wlwa to ,.y.-In caae the peraon primarily liiAle to

theaward u made or judgment given, the owner, contractor or™b^nt«ctor may pay the «une out of any mon^d^ ,^
wort do^r ^"7^'f

"""^ " •'*«^'*' «° •«»°»* o' thewoA done or material, or machinery fumid.ed or placed in-^f whidj the debt aro*.
;
and ™ch payment, ifnir^an award or judgment, or if made without any arbitration or«S

m fact exwted. and to.the extent thereof d«ll operate a. a

X

charge prot<^to of the mon^ no due as afore«ud to th^pL*^
primarily liable. B.O. c. 48. a. 13.

"-"a «> tne per«m
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mJ^'h^*^**" ** •»'»^*««*«'- •toi-.-In c«e « claim i.

tit^ fnH
'"^°*'*«»°'- » «.pect of a Ihm on which he i. .n-

«lnit ».
*
J?u"** T** « to the amount due or payable inrespect thereof, the same shall be «»ttled by arbitration

the lui^' "u'?^ '^^^ ^ 'PP°^*«* ^y »'»« P««>n »«king

nntl*If^
"** "*^'* °' *^" P"^** ^*««^«* « "y •"eh dis-

Cir^n'j:??"*'
''*^ "^ ''^' -^^ "«*'-- -itingrequirmg h.m to do so, to appoint an artitrator, or if the arbitn^

' 1°1T'°**V*" *"*^ "P"° • *^''^' '^ appointment may be

15. Mat«W affMted by Uen net to be rwiOTed.- During the

e^ aflPected thereby shall be removed to the prejudice ofthe hen
;

and any attempt at such removal may be restrained bv.pphcation to the Supreme Court or a judge the«^f^^i^ -

See Ont. Act, sec. 16 (1).

RlGISntATION OP LiKK.

1«. BegittratioB of li«.-A claim of lien applicable to thecase may be depodted in the land tiUe. office of tie land relZtion djstnct in which the hmd is dtuated and diall sU^^
nJ/ /r °""* *°^ ^^^""^ °' *^« ^'^'^i' «°d of theo^er of the property to be charged and of the per;,n for whom«ad upon whose credit the work is done or mate^ orIZcry furnuAed and the time or period within which the s«ne wasor was to be done or furnished

;

(b) The work or material or machinery furnished;
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(c) Th.fani«lrimeda.dueortobeooniedM;
(d) The d«Mriptioii of the property to beeharfed;

1. r^ ?f,'***?°'"P^«°'"»P«riodoferediti«reedtolv
the hen^Wer for p«ym«,t for hi. work, materid. or BUMAine,;
where eredit has been given.

-wMunery

(2) gueh claim .hall be verilled hy the affidavit of the ehaim-
•nt or hi. agent. R.O. e. 48, .. 16; No. 24 of 1898. ». 3.

See Ont. Aet, we. 17.

IT. Clal«forwaiM.-ir»iti«f ..wialehiM.- A claim forwag«. may include the claim, of any number of mechanic^
laborer, or other penon. .fore«ud who may chooM to unite themm «ich ca« each claimant diaU verily hi. claim by hi. affidavit.

,

butneed not repeat the fact. Mt out in the claim, and an affidavit
nhrtantiaUy in accordance with Form D in the Mhedule to thii
Urdinanee shall be mfficient. B.O. c. 48, .. 17.

See Ont. Act, wc 31 and 32.

».J!!' ^^JTk*"
*• "1'" " ^-^-'"^-Theregirtrarupon

payment of the proper fee ahaU enter and regieter the claim a. an
mcumbrance agaimrt the land or the ertate or interert in land
tliereindewsnbed a. provided in r*« Loud r««ef Act, 1894 The

'i'lj!!?"
°' "*° "^^ ^ de«ribed a. a mechanic' lien. No. 24

of 1898, a 4.

See Ont. Act, we. 20.

19. Uea-holder a puehaMr pro tanto.-Where a claim is m>
depooted the perwn entitled to the lien rimll be deemed a pur-
chawr pro tanto. R.O. c. 48, m. 19.

See Ont. Act, sec. 21.

90. Time for retirtratioii.-Where the lien is for wages under
aecfc 6 or 9 of this Ordinance the claim, may be regirtered

:

(a) At any timi within thirty day. after the lart day',
labor for which the wage, are payable; or
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(b) At any time within thirty dagn tftw the eoapletion of
the eonstnietioii, alteratioD or repdr of the building or ereetion
or after the ereeting or pladng of the nuehineiy in or towards
whieh, reqMctiyely, the Ubor waa performed and the wagea
aamed but ao that the whole period ahaU not ezeeed aiztr daya
from the laat day'a labor afoieaaid.

(2) Sneh Uen shall not be entitled to the benefit of the pro-
vwiOM of aeotion. 6 and 9 of thia Ordinance after the aaid respec-
tive perioda nnlesi the same is dnljr registered before the expira-
tion of the said perioda so limited.

(3) Sach lien shall have the same priority for au purposes
after as before regiatration. R. O. c. 48, a. 20.

See Ont Act, see. 22 (4).

M. m«e for legistratioa. - L. other cases the claim of lienmay be deposited before or during the progress of the woric or
withm thirty days from the completion thereof or from the
supplying or placing the machinery. Jt 0. c. 4S, s. 21.

See Ont, Act, sec 22.

PBOOBCDIKOa TO RlRALiat LiBN.

M. Aetioas to eafeiee uangistered Ue«.-Time for-Breiy lien
*";« has not been duly deposited under the provisions of this
orduumce shaU ah«,lutely ce««. to exist on the expiration of
the time hereinbefore limited for the registration thereof unlessm the meantime proceedings are instituted to realise the claim
under the provisions of the ordinance and a certificate thereof
(which may be granted by the court in which or judge beforewhom the proceedings are instituted) is duly 'filed in the land
titlea olBce of the land registration district wherein the property
in respect of which the lien is claimed is situated. B.0 c 48
s. 22. '

See Ont. Act, sec. 23.
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SST^ZTh!!^"^^ «Pi«tkm of ninety dv.««r tt. work hM been oonplet*! or mfril. or\u«hl«^

ij^«K !;!r
J^*^ "^ "P^'y o* *h« Period of «3J

land tU^ei offlce of the l«,d regirtr.tion dirtriet wherein ^

See Ont Aet, see. 24.

•l««.£or,etl«.ifwp«lodf«4iter««.
rtrt.4._

L^'*."^ '^"^ of credit or if the df of ..piryd^F^od of credit » not rt.ted in the eUia «> ffledSiL^d^

^hl'Zu^'^ T"?° ''' "^'^ d.y irfter the work

to Motion 23 of this Ordiwuice. B.O. c. 48, e. 24.

^^
See Ont. Act, eec. 25.

^«^l?f ilT^
"^"^ " "*"*^ •««"^» *o the ordinaiyproeednre of that court B.O. & 48, . 28.

™«»iT

See Ont Act, mc. 31 (1).

iS. UM^olte, joining in wtic-Ation «i«inf to eta«._

W^^ the hen^der. of the «une cUu. whoZlh.^"gMtered their hen. befbre or within thirty d.,. irfter the
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J2\«^
1« th- Pn.p.r oflb. of th. ««rt fn« wUd. th. w2

^^ ^«„«.t in th. «.nn.r „d within th. tlm. IZ

^LmJ!^ « w* tmn. m mv be oooddend jwt andKMonable bjr the wart or judge.

•^ intMWt eharged with the li«i ilT™* • !
**

th« oi. - -vTT^ tae lien the eoort or judt^ nuy diieet

«^ of j»dpnent «d it d«U not be «e««.,y to ddv tt^^f
o^^J«*er period th« i. m^u^T^l^ «JJS

(4) «MhiMf7.-The «id eoort or judge nuv .tao diwotthe ede of Mv -Mhineiy Mid euthori., iti i!I«o^ ^*

.-ni^L^"^*"/****"'"*
i« gi^en in f.Tor of . lien the

*»td to regietenng the Uen M wdl M the eorti of the «*ion.
See In re Demaorez, 5 Terr. L.R. 84.

««Mr V!/^^f^ ^^ ^"^ "^^ property each el^ ofthe l'en-holde« .hall, .ubject to the provirion. of eection. 6, 9 and

iiil*^
"^"•' '^ *"" ''"^ '"^ *^«*' -^nJ •m<«nta

•MPUnrt the Mid property and the p««eed. of any «le Aall
mibjeet a. .fo««id, be dirtributed amongrt «,ch li«,-hold«r.'
pr» rate according to their aereral elaaMa and rights and they
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l»U rmpmHh^ bt wtitkd to OMottoB lor u, ImUmmo (tot

«• !^i
"•"'•^*!!^ • ^"'^ ^^ •PPlk.tion th. eoort

or jodfo iii«]r rMdTo aoeuity or pajroMnt into ooort in lim

1^ JTTt!' *^•^ "^ "^ *'^>«" '•«»«• «^ «•»
trjr of tho olaim.

.V
^*;,^"^^ »flrti.tion.-Tlie oonrt or jndge nir Minul

tn« Mid rogiitiy upon any other groond.

(9) M«»ylwMl«f tnddrtrtinii.tion.-In niiy of theCM« mentioned in ub^ections (7) and (8) the court or jadge
may proceed to beer and determine the matter of the aaid Uen
and make each order a. aeem. jnet, and fa eaae the pewm elaim.
ing to be entitled to aoeh Uen haa wrongfoUy refnaed to aign
a di«diarge thereof or without jnat eanae elaima a larger aom
than la found by rooh oourt or jndg« to be due the eoart or
judge may order and adjudge him to pay the eoeta to the other
pnrty. ILO. e. 48, a. 29.

See Ont Aet, aeea. 81 and 35.

D>ATH or Lonr- Aaaamtxan ov Lmr.

17. Saath of hddar.— In the erent of the death of a lien-
holder hia right of lien ahaU paaa to hia penonal rep.«aaBta-
tiTea and the right of a lien-holder may be aadgned by any in-
atrument fa writing. B.O. e. 48, a. 26.

See •nt Act, tee. 26.

DooHAMK OP Lmr.

28. OiMdiarge of Uml- a lien may be diaeharged by a re-
ceipt aigned by the claimant or hia agent duly authoriaed fa
writing acknowledgfag payment and verified by affidavit and
filed, aneh receipt ahaU be numbered and entered l^y the regiatrar
Uke other instruments but need not be copied in any book- the
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•• 'or rtftetoriag a eUim of Ikn. ILO.

IMltoAMf,t.k.«te«itiMtor'i,.,t._Wh«
thtt. i. .

tt-^«»^ unl,« . «a»rt or iodg. otberwii. ordw. B.O.

^^aoantm Aouirar PaMom Sum.T»« Mawmau

rliiS *1^ f"^^^ "^ *»*^' P~*- to enfow. «y debt
(Jtt«^tl«n for tl« pordi-e th«of) d« by th. p«^ i^n^ or procuring ««* m.teri.1.. «,d whiSw tho^MMh^
wilding or erwtkm. B.O. e. 48, . 80.

i-^w-uon

8w Ont Art, Ko. 16.

Joan OK Chatria

II. U«u for iapmoMnt of dwttdt. I«fordM._Byerv
«^h«,.c or otber p«on who hM bi«ow.d mone/T-kiU, «.dmteruk upon wiy eh.ttel or thing in the Iteration imi impwj«nent of ,t. propertie. or for the purpo« of imparting an

»r^I "? it «> « thewby to be entitled to a lien np^»eh ehattel or thing for the amount or ydue of the money^
^landmatenal. bertowed. d.all. while «,ch lien exi-ta, buTnot

fLI^^r "^ '^ """""^ *° ''''^'' ^' " »ti"«i remain,
unpaid for three month, after the ««ne ought to have been paid

fj'
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have the right in addition to aU other remediaa provided bf Uv
to aeU the ehattd or thing in req>ect of which the lien eziati
on giving one mcnth'a notice by advertisement m a nempaper
pnbliihed in the locality in which the work was done, or in caae
there i« no newspaper publidied in such locality, or within
ten mUes of the place where the work was done, thni by
posting up not less than five notices in the most pablie piaeea
within the loeaUty for one month, stoting the name of the peison
indebted, the amount of the debt, s description of the chattel
or thing to be sold, the time and place of sale, and the name of
the aoctioiMsr, and leaving a like notiee in writing at the resi.
dencc or last known place of residence, if any, of the owner as
the ease may be, or by maUing the name to him by registered
letter if his address be known.

(a) Such meehanifl or other pencm dial! apply the pioeee^
of the sale in payment of the amoont dne to him and the coati
of advertising and sale and shall upon application pay over aqy
nurpliis to the penonsntitlad thereto. No.5ofl889.

See Ont. Act, see. 61. See also Chapter IV. ontt, "Mechanies'
Liens upon Personalty.". n

FOBMS.

88. Items.—The forms in the sehednle hereto shall be deemed
•nfficient for the purposes specified in such sehednle.

SCHEDULE.

FOBM A.

Clauc or Lmw.

A. B., (name of claimant) of (here state residence of claim.

vi .^ "?' ? f"^** "'' *•*• ""• "»«• residence of original
hen-holder) claims a hen under The Mechanics' Lien Ordin-
ance upon the estate of (here state the name and residence ofthe owner of tte land upon which the Uen is claimed) in theundermentioned land in respect of the foUowing work (or ma-
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tojb) that u to My
: (h«r. fiTe • ihort deMriptkm of the woikdow orMtomto fonikhed «>d for whioh th/Z SSdIS)

«M^tI« wo* » done or mtori.1. faniiJiad) onorK ttl

ml ?t.li!!^i!
tlw d«eription of the work done (or nuteN

m»!r5?*^!?^**'«"*»'«««"»Vbe):»B»ie tbe work done or materid or maehinerv fomUed.)
^ The mount eUimed M dne (or to bJSTdS iTSfSi

nJ?l;!*'lSr* ^^ de«ription of the Und to be eharged

:

^jewt oat . ooncue de«nption of the land to belhwgSd•»«««t forthe porpow of regiitrttion).
^^

Wften credit haa been fhren, inwrt: The Hid work wm
Jjgjdtoexp„ed^rwme,p«)^^„„the Jl^of 7**

{Signature of doimant).

FOBK B.

Claim or Lass ros WAfflos.

M.t^M?'JT'*
*•' *^*^*) 0' (hew ettto reddenee of ebdm-

Si 1.1mI^^ ^ «•«"*.«'. tate name and reaidence of original

^^^\S^^ lien under The Mechuuea' Lien oS•nee, upon tiw eatato of (here atate the name and reddeuMof

£r wS;tT •» TP«^ 0* day.' wor^SifonS;SL «#!. **•* ffl«»Pl<^yment of (hen atate the name and

T^z:ttrr "^" ''*•"* ^^^^^^- «^-) -
^ unoont claimed aa due ia the anm of $

rw~ l5°!lT^ ^ ^^ deamption of the land to be charged:

il£S.!ff^lv'
~°*"* *r^P*i<»n <rf the land to be^Swdraffleient for the pnrpoae of regirtration)

wwgwi
Dated at this day of AD 1

(aignatun of (TMmiiI).
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^
FouM 0.

Claim or Lok ros Waobs whbk Sevibal Claimants.

The following penona elalm • lien nader "The Medumiee'
Lien Ordinance" upon the land (here atalt the bmm and rea-
denee of the owner of the land) in reapaet of wttfii for labor
perfonned thereon while in employment at (here alate name and
reaidenee or names and rendeneea of mfioyew of the aereral
peraons claiming the lien).

A. B., of (residence) $ tut
*

daya' wages.
C. D., of (reaidenee) $ for dayi' waps.
E. F., of (residenee) $ for days' wiflea
The following is the deaeription of the land to be charged:

(here act ont a eeneiae description ol the land to be charged
sniBcient for the porpoae of regiatration).

Dated at this day of A.D. 1

(Signaturet of the $everd doimmntg.)

(If any of tiie above named claimants are aarignfuis of tfu
original lien-holder that fact most be stated and the name and
residenee of the original lien-holder stated).

FOBM D.

AivntAnr Vhuftixo Claim.

I, A. B., named in the above (or annexed) daim do maW
oath that the said claim ia tme (or the aaid daim so fkr as it

rdates to me is true).

ob;

We, A. B. and G. D., named in the above (or annexed) claim,
do make oath and each for himaelf saith that the said daim,
so far aa it relates to him, is tme.

(Where affidavit is made by agent or assignee, a danse most
be added to the following effect : I have foil knowledge of the
facts set forth in the above or annexed daim).
Sworn before me at

in the North-West Territoriea, this

day of AD. 1

:
! I
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OB,
The Mid A. B. and C. D. wen Mrerally
worn before me «t in the
North-Weit Tenitorici, this day of

OB,
The Mid E.P. was sworn before me at

in the North-West Territories,
this dayofAJ). 1 .
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CHAPTEB 18.

Or TBM OmNAMOH or 1908 (Swx>in> Smoon).

An Ordinanee to amend Clupter 59 of The Conwiidated Ordin-
•neea 1898, intHnled An Ordinance reipeetinff Liens
favor of Mechanics and others.

[Assented to November 21, 1903.]

mHE Lieutenant-Governor by and with the advice and
J- eonaent of the Legidative Aasembly of the Territoriw

-folkma:

in

1. SMtioBtamadsd.- Section 2 of the Meohanica' Lien
Ordmance is herein amended by adding thereto the foUowing
paragraph:

"(4) Ukwtr.—The expression laborer shaU extend to and
inelnde every mechanic, artisan, machinist, miner, builder or
other person doing labor for wages."

•

i. BwMiptsd paj rails to be posted on work8.-No contractor
or sab^Mmtiwctor shaU be entitled to demand or receive any
payment in respect of any contract where the contract price
exceeds five hundred dollars until he or some person in
«li«rge of the works or improvements shaU post upon the works
or unprovements a copy of tiie receipted pay roU from the hour
of 12 noon to the hour of 1 pjn. on the first legal day after pay
day and shaU have deUvered to the owner or other peraon act-
ing on his behalf the original pay roll containing the names of
aU laborers who have done work for him upon such works or
unprovements with a receipt in full from each of the said Ubor.
ers with the amounts which were due and had been paid to each
of them set opposite their respective names which pay roU may
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tarn the fom in the .shediile hereto Mid no payment Buide by
the owner without the deUyeiy of roch p.y kJI «hril be ti^
for thepurpoee of defeating or diminidiing My lien upon iueh
property, eetate or intereet in favor of any aneh laborer. No a*,mgnment by the contractor or any rob^ntractor of any money,
due in reepeet to the contract ahall be valid aa against any lien
giTen 1^ the aaid ordinance. A* to aU lien, except that of the
contractor the whole contract price duOl be payable in money
and duUl not be diminiriied by any prior or wb^Hinent indebted-
ne«, BeUS or counterHslaim in favor of the owner againrt the
eontractor.

(2) A rabrtantial compliance only with thi. Mction ahaU
be required and no lien diall be invalidated by reawn of failure
to comply with any of the requi«te. thereof unle» in the opinion
of the court or judge adjudicating upon the lien under the nid
ordinance the owner, contractor, nib^ontractor, mortgagee or
other perjouM prejudiced therelqr and then only to the^t
towhich he 1. prejudiced and the court or judge may dlow the
•ffldavit and rtatement of claim to be amended accordingly.

(3) Section 9 of the «id ordinance i. to be read robject to
the provwon. of thi. Mction.

« •>
•»

^lWj«din«.ce duUeomeinft;wonthellr.td.yof

SCHEDULE.

PAT K&L.

Hum DiMrip-
tiOfc

(inoluiy*). 1

i

•Sl.OO

of

Pay-
ment

RWMiTWl
P^yaMM*
iafUlNuabw

Mtployad

Iteto Tbtal
MBOWIt
MHMd

R. Km... 8izd«y« nao Wl.OO
ISth
Ju.
1«W

R. Ro*.
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I herrigr oertify that Om abore atoteiiieiit ii eomet to thebmtotmy knowledge and belief and ia made I7 me on aeeoont
of (my oontraet to or emploTaent hy, m$ th* ca$$ may d«), [km
*y^ hruf ducnpUom of iU work] tot [owner', name] up to
«•»• «Njrof 190.

(Simiad).

Cioatnwtor.
Dated dajof
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QUEBEC LAW.
The dvU Uw, in iti reUtion to the rabjeet of meehaniei' Uem,

hM alreitdy been referred to. (See Ch^>ter I., p. 2.)

The law of the Prorinee of Qnebee on this rabjeet k bMed on
the eivU Uw m originallj declared in Article 2013 of the Ci»U
Code, whieh eame into foree on the flnt of Angoit, 1866. The law
WM ehanffed in 1884, when twelve wtielei were added, 2018A to
9018L, and these artielee haTe rabnqnently undergone eone
^ange. Article 2013 at prennt reads as fdlowi:

"IWI. A laborer, wottasan, arehiteet and boilder have a
rii^t 9i preference over the vendor and other eredttna, on the
immovable, but only upon the additimal valoe given to the im.
movable by the work done."

"In case the proceeds are inadMnt to pay the labwer, woril-
man, architect and builder, or is sMai of jnTiitflststian, Ae addi-
tional value given Iqr the wvk is estabUdied l^y a relative vahia.
tiwi effected in tbt manner prescribed in the Code of CSvil Pio-
eedore."

"The afor^isaid privileged claim is paid only upon the amount
established as being the additional value given to the immovable
by the work done."

The articles in the Code of Proeedutv referred to in Artiele
«)13 of the CivU Code are the three following:—

ARTICLE 806.

Code of Procedure.—"In case the disposable moneys are ta-
•uffldent, the protiionotary, if the record does'not offer him snfB-
«i«it data to confirm the reUtive valuation himself, must sua.
pend the distribution and report the faete to the judge, fa the
following
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" (1) m«n Mveral immoTiblM or pieee* or jmneh of land.
epwately charged with different diu,», M, «ld for one Md tli»nine priee;

''(2) When a yendor'e elum eomee in conenrrenee with •
builder 'i privilege;

"(3) When » creditor has aome preferable claim npon part
or an unmoTable by reaaon of improrenenta or other eaoae.

"

ABTICLE 806.

"806. Upon application of one of the partiea intereated. after
nobce giyen to the other., the judg« order, expert, to be named
in the ordmary manner, in order to ertabjiah the ««peetiTe Tinea
of the "H-ovablea, piece, of land, or improvement., and the pro-

L'^L:J^"'''"'''*'"'*"^*"-~''-*»'*^--^to'be

ARTICLE SOT.

"807Jhe tOm^ yi^tion b«ng ertaUidi^I mpe. the r..port of the experta, the canae ia «»t back to the prothoootaty bytt. jndge in order that he may proceed to dete^^^
of the eoUocation and the dirtribntion of the mooey.."

DECISIONS UNDER ARTICLE 20ia

»nn?^?T!?iJ^ '"^^'^ privilege in the natnrv of a mortgM»upon any building erected hy him and for repairs 5*4^2?
«g^ howevw. wiU not be aUowed to the preiSSTof2?r^itot. of the proprietor, unlem withiTaT^^d daTSertomething q>eeiiic to diow the natnr« ofSTXk h1. 1 *^^
amount of the debt due thereon

'^ ^*°*' ** **

mT^At^^""' '"^*"* * '^' ^"^'^^
at A^t.W i??K

"^' '' *?"* ""*"** «' *^ "^^t or builder

tiLrffTfT'^ ^* '***** "^y ***•» • flontradictory vataa-tion, if the two privileges are in conflict.
*
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^^MoBk, J., IMO, Dautr4 t. Grw«#, 5 L.CJ. 162, 9 BJAQ.
l^l^er «f . Mihrv hM no right of wtention on th. work

JJ-^J^i,^^.!.
2013 «. the .dditionl vine givJby wE

i--??J*"*' •'•• ^**2, Bmique d'Hoekeloga v. JVonfrMl Porfto-d * B«.««. By. Co.. MX.B. 1 S.C. 146; 8 Lk W
th. f«j;:!!S^

"' Artieh 2018 C.C.. the bnUder who hM obMmdthe fomahtie. required by that artiele hw no priyil^^thtt for the additionU ydne given to the «.! ertaS bvSTb^
22P^ by him, »d he hM no privi^or^^^r^e

aoia^fLT**^"' "!."•• '*^^^ valoation required by Article

^t i^^J!"^'**^- •*? *^* -'** Privilegedoe. not cre.4 a

i^^;;."* "^ "' *^ ^"^^ *» *• "'id inunorable
iS~ B., 1886, Corporation du Seminaire de 8t Hwusuitk* A

2^26t fL.5«lS.'**'
^•^•«-

^ ^•«- «^' * ^-^^^^^

mJ! ]SI.!r^*°* ^^ ""P*^ to state in hie Kcond report,

ss:r4;'er.dt^::j''
^^^^^^^^ ^-••^ «>• •'j-

l«i2,r*^ifJ^? "*'™*^
.? ^" ^•'Mtion work, for whieh theSi W ^•i?''

f° **"!?•«•. "«>> enw will not be a «L of

!2^S' **T? "*^ •"*^**« *^ interwted parties to adt to aredaction of the expert '• valuation. ^ » w aaa lor a

^frune y. PrtfonMne, 21 8.C.B. 607; Q.B. 18 LN 48

of £Iiwir^"l^^ judgment of Trenholme, J.) :_The fact

prmiege the immovables affected by such Drivilew in th. #«i
krwing manner: "two lot. of Und LJ^ Idl^aSet^i^

S^«r.' "S^w
"' **^«*'°8 them, as de«,ribed in the

™Si» ^ u i-!; ?' '"J?^
^""^ ""J designated under the

or the subdivision of official No. 907," is not an irreOTUritv
J^ient to nvolve the nullity of the regktJi.Tj^^X
tejj «pee,.iiy when the designation in the memoriri is idenSlwith that contained in the title of the owner (who h.d^S
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2!^!T^'"..?!!!L!i?-'''P~*"*> •»•* l-lh. rtpon of ad*
im, and wiMo th« ngiftrw, OB prMutetkm of tb« BMoriaL kid

.« i" *!?.."!!rt.??
»wp<»d«t who l»d etoMd the inmorablM

to be sold hMl fyl«l in tho noord • dMlaratkm that tho Und WM

^^iS^iiTJ^ '**
•*'J°?^'

"^ • hypothe-tfy creator
repre«nted by the attornqr of the raapoadcnt had obtained an
order from the eoort for the distribotion of the moncva without
prooeedinf to a imiiUtiom (i.e., rdative valoatioii of the land
•nd of the bnikUnfi to eetabUA the Talne of improvwnent).

Held, that, under theae drmunitaneea, the reapoodent. who
waa doMHHM hti$, moat be held to have aeqnicoeed in the omia-
aion of aoeh irwtUalioo, and that heeoold not be heard to eom.
Ptato that the ainount of the inemae of Tmlne fiTen to the land
br the Mw eooatmetioaa thereon had not been eataUiahad br a
ventilation.

The omiMion bj the worianan to lire notiee to the noprietor
of the inmovable within three dagra after the MiBtratkanof the
i««»orial (2108 C.C.) daea noC^iAet the vaT^^^^^^^ - , —. .-i^ TaUditjr of tUa
tration or of the privileiB.

IM^S* itul'i^
«- C«« ,rf Kto... B-* I. Ap,^

The holder of a note aeonred Ij a bnil^r'b lian maj, in aninc
on it, elaim a deelaration of the eiiatenc a of the lian in hia HyorA eoBtraetor inajr take, in hia own name, a builder 'a Uen not only
for the work done by Mnwelf. but alao for that done by a an^
eontraetor, and in tiieae eireumatanoea it ia not neeeaaary that hia
eontraet with the anb^xmtraetor ahonld be made known to the
owner of the worki to be eonatmeted.

Thetis limited for regiatiy of a buUder'a lien rune from the
date on whieh the worfca were entirely completed and not from
that on whieh the permi entitled to the Uen begina to pniAt fran
their eonatmetion before eompRtion. The owner of the worka
to be eonstmeted cannot take adTantage of the lien being regia-
tored tooUte nor even of entire fdlure to regiater it U IUmau9
•^•«9«M Cartter r. Pieard, (1900) 18 Que. 8.C. 802. ^^

The plaintiff having eontraeted to fomiah materiala to a
bntlder to be oaed in the eonatmetira of a bnUding, gave written
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22a5 SliJIJ^L"*"^
of tl^Und. «»d.r Art 2018 ,. of

(Ai^taM, J.)
-«""iw^, Ciwra) 22 Que. 8.C. 148.

tr«^rT2Knr "*""*•" J?t«» •" MrwDit wHh . con-

wh£l£3!!I/ ""•»*' «' «!«•«• intended for • baild^

2018 h. 2018lS^I ^« k '^r^ •>y law in Art 2013 g,

thii^SiS .SI * ^° •* conform, to the prorinons 5

« ouvnge;. to en«ble a worknun to ekim a Hm. «~»„ *v j^
moTtWe of an owner it i«J^ thaTTi^iw S^ ^f^
upojanch inunoyable. It ^'ZZ^,t"Sto woSJS

src;sc:Tr9?i,ioTrg!?^^^ ^*«- ^«'
Wh«, the owner of land bnild. on it, the per.* furnidiing
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matenal who demre. to obtain a right of hypothec ahonld, before
delivery of the material, give notice to him who lends money to
toe owner, and a notice given too late to such lender will not «uf.
«ce to give said right of hypothec. When two portions of thesame land have been sold by separate contracts to different pur-
chasers and buildings are put upon it, the furnisher of material
for the building should in the particulars of claim (bordereau)
which he registers under Art. 2013, indicate the part of the land
belonging to each purchaser, and his registration will have no ef-
fect if he describes the whole land as being the property of the
two purchasers. Paquette v. Mayer, (1900) 18 S.C. 563.

The enhanced value given to an immovable by a workman is
settled by valuation at the time of the decree, when the moneys
are insufficient to pay the workman who has registered a priri-
lege or ^case the increased value is dUputed by parties inter-
ested. The contention when it can take place should be raised
by a pleading au fond, and not by inscription en droit. The de-
fendant bemg owner of the immovable, the workman need not
allege tiie increase m value. Therrien v. Hainault, (1901) 8 R
de J. 314; 5 Que. P.E. 61. (Pagnuelo, J.)

^

p {^ "T^tn"^*'
*''" *^^*''*' *'''»»««'^ V. Chisholm, (1898) 4

BJ Q 15 S C 389^
^ «a«««c Jacques Cartier v. Picard, (1899)

CmL Code, 8018A.-"Por the purposes of the privilege the
laborer, workman, wchitect and builder rank as follows:—(1)
The laborer; (2) The workmui; (3) The architect; (4) The
builder.

"8018B.—The right of preference or privilege upon the im-
movable exists as follows :

—

"Without the registration of the claim, in favor of the debt
due the laborer, workman and builder, during the whole time
they are occupied at the work, or while such work lasts, as the
case may be; and, with registration, provided it be registered
within thirty days following the date upon which the baUding
has become ready for the purpose for which it is intended.
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"But roch right of preference or privilege shall eziat only for
one year from the date of the regirtration, nnlea. a nit be taken
1?^'°^^"' "' ""'*" * '°°«*' ^*'»y '«' P»y™«>t h" been .tip-
uJated m the coiitract."

DECISIONS UNDER ARTICLE 2013 B.

bv th'i'.^.nr'^^r*
^***^ ^' '*'' »« '* previously exirted and

registration the eflfects of the registration of such privilemj afterthe coming into force of the amended statute are^Sed by

r^J^nT""""*-,*'^'-
'^«""'''«' *« prescription a^Se to

the date of the registration
'^ ' *"* ''' **"' ^'" '"""

»^^5nd^;lSTrSe,^^^

rofii;::;rkrne^'
*^^ "**-^ '-^«*' -p-^-

^

nriJ!l«*S!
*•"* ™b8equently to the registration of a builder's

rS from thi^^T
"^'•"^ *•» «*"« '"^^P**^ ^ot*" for"is

ft SI ^Hi.
'^^torjind agreed to have the same renewed for

Jf^n^ir^**"',*'"?*'**^* «**«* «' altering the conSioM
bvS7^^r'?"/^^^/"'"^^°««''«y«°«i*e periodS

Ou^n'«?^nh^ A^°^*r*°^^" «»°^«^ '» the Court ofqueen s Bwich in Appeal, and is reported, R.J.Q. 19 QB 282And thejudgment of the Court of Q^n's Bench nAppfaiww
Za'S"^- ^I

*^' ^^ ^"'"''"- ^^ McNaght», who den"eredthe judgment, remarked that "their Lor^ipg Entirely «^I

uy ijwoste, C.J., who adopted the reasoning of the Sunerior

The thS/.""^' ^'??i'^'<'^-
^- StevensJ, (wSS) l^ZThe thirty days provided for registry of the lien of a laborerworkmw or contractor, are computed from the time then 7heconstruction of the building on which they have work^keSded

W? (i9'ST20Va1S
^'^"•^

'' ^"^ «"* -^- <^-"'"^ "^-

lier^..'^a'i.m^
'^"''"'' ^'"^^'' "" ^''^'^' ("^) ^»8«-
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The registration of a builder's privilege, for work done at the
request of a person owning an immovable subject to a resolutory
condition entitling the vendor to demand the dissolution of th.-
sale by reason of failure to pay the price, ceases to have any ef-
fect after the vendor has taken back the property under the con-
ditfon. La Tour v. L'lleureux, (1900) 16 Que. S.C. 485.

"2013C—The preservation of the privilege is subject to the
following conditions : —

"The labo.-er and workman must give notice in writing, or
verbally b?')re a witness, to the proprietor of the immovable,
that they have not been paid for their work, at and for each term
of payment, due to them.

"

"Such notice may be given by one of the employees in the
name of all the other laborers or workmen who are not paid, but
in such cases the notice must be in writing."

"The architect and builder shall likewise inform the proprie-
tor of the immovable, or his agents, in writing, of the contracts
which they have made with the chief contractor, within eight
days from the signing of the same."

DECISIONS UNDER ARTICLE 2013 C.

The right of privilege is a istrict right resulting from the law,
and whoever claims a privilege should scrupulously observe the
formalities prescribed by the law creating it.

The workman who claims a lien for his wages should inform
the owner of the estate that he has not been paid for his work "to
and for each term of payment which is due him," and should
give such notice at once on the expiration of the term; notice
given six days after the expiration of the term, and when the
owner had settled with his contractor is insufficient to preserve
the lien of the workman. The knowledge the owner should have
of the workman having been employed by his contractor cannot
take the place of the notice required by law. Wells v Newman
(1897) De Lorimier, J., 12 S.C. 216.

'
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AKTICLE 2013 D.

351

2018 D.-In order to meet the privileged claims of the la-borer and workman, the proprietor of the immovable may retainan amount equal to that which he has paid or will be called upon
pay. according to the notices he has received, so long as suchclaims remain unpaid."

1f
:>t|

ARTICLE 2013 E.

the3!^~^^° u^'^T"*
°^ * ^^'''''' "^ °P'°i«" between

the creditor and the debtor, with respect to the amount due. thecred^r shall, without delay, inform the proprietor of the im!

the name of the creditor, the name of the debtor, the amount
claimed, and the nature of the claim.

"

tifi.7nf'
P''''P"'^f *^*° "t"°« «»« amount in dispute until no-

tified of an am,.-jle settlement or a judicial decision."

ARTICLE 2013 P.

iml!!!!! *'~J-'''
"'* ^ ' **•'"* P*'^^ ^y '^' proprietor of the

Dcll .T *
^""'' ""°°"* ^° "°y ^»y ''ff^^t the claimTof

persons who have a privilege under Article 2013. and who have

2T3tan:2m'-
'^"^'^'"^°*" '' ^^^^'^ ^«"^" ^^^l

Hi

ARTICLE 2013 G.

th.3"V^-^' '"^P"'' "^ ""^""''^ •*»"' l**^"" delivery of

movable. of contracts made by him for the delivery of materials
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DECISIONS UNDER ARTICLE 2013 G.

Where a privilege, both by the pre-existing law and by the
tatute amending the same, ia made to depend upon and to date
from its registration, the effects of the registration of sueh privi-
lege effected only after the coming into force of the amending
statute are governed, as to the duration of the privilege and the
time by which it is prescribed, by the provisions of the amending
Act; consequently the prescription applicable to a builder's priv-
ilege which was only registered after the coming into force of the
amending Act, 59 Vict. (Q.) ch. 42, is that of one year from the
date of the registration, although the work for which the privi-
lege was sought was done before the amending Act came into
force.

In order to obtain the hypothecary privilegu of a supplier of
materials under Art. 2013(1) of the Code, the formalities pre-
scribed by law, as to notice to the proprietor, must be complied
with, and the memorial or bordereau mentioned in Article 2013
C.C, must state the cost of the materials furnished. La Banque
d'Hochelaga v. Stevenson, 9 Que. Q.B. 282.

Held, affirming the above decision, on appeal to the Judicial
Committee of the Privy Council, that under the Quebec Civil
Code, as amended by 59 Vict. ch. 42, a builder's privilege is lim-
ited to one year from the date of i-egistration thereof; and with
regard to an hypothecary privilege conferred on suppliers of ma-
terials, it only arises on notice being given to the proprietor un-
der Art. 2013 G and registered under Art. 2103, and lapses un-
less the prescribed legal proceedings are taken within three
months from the date of notice. La Banque d'Hochelaga v Stev-
enson, R.J.Q. 9 Q.B. 282; (1900) A.C. 600.

An action in which a material man claims from the contrac-
tor the price of materials furnished by him, and asks against the
owner of the land upon which buildings have been erected with
the plaintiff's materials that the land shall be declared to be
charged with the amount of the plaintiff's claim unless the owner
prefers to pay the price of the materials, will be dismissed upon
demurrer by the owner if it does not appear that the plaintiff
has begun his action within the three months following the notice
mentioned in Art. 2013 (g), C.C. McLaren v. Lover, (1901) 3
Q.P.R. 60;20C.L.T.277.



TBI QinCBBO 1>AW 353

See also Paquette v. Mayer, (1900) 18 8.C. 563, cited atUt.

V?£Uf
.^'*'*''* ^^^' ""^ il'ow^morenci/ Co«on ilftK. Co. v. Ottmac.

(1901
) 10 Que. Q.B. 168, cited ante, under Article 2013. See alw

CKarpenter v. I^jwmw^c. (1901) 7 B. de J. 92 (Pagnuelo, J.), andHams V. Charhonnem, (1901) 7 R. de J. 119, B.J.Q. 25 8 C
180 (Pagnuelo, J.).

ARTICLE 2013 H.

"9018 H.—In order to meet the privileged claima ot the mp-
pliers of materiah, the proprietor of the immovable retaina, on
the contract price, an amount equal to that mentioned in the no-
tiees he has received."

ARTICLE 2013 1.

"8018 1.—The notices mentioned in Article 2013 G have the
eflfect of an attachment by garnishment on the contract price.

"Within the three months foUowing the notice given in ac-
cordance with Article 2013 G, the interested parties must take
legal proceedings to have the debtor condemned and the seizure
declared valid, otherwise the latter lapses; and, to such suit, the
proprietor of the immovable must be made a party."

ARTICLE 2013 J.

"8018 J.—In the event of the proprietor of the immovable
erecting the building himself without the intermediary of any
contractor, the notices mentioned in Article 2013 G may be given
to the person or persons who lend or may lend money to the per-
son building, and thereupon the latter shaU, mutatis mutandis,
be subject to the provisions of the preceding articles.

ARTICLE 2013 K.

"8018 K.—No transfer of any portion of the contract price
or of the amount borrowed, as the case may be, either before or
during the execution of the work, can be set up against the said

83—lOOH. UBI.
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of the work done, according to a certificate of the architect or «i.
permtendent of the workt, affect their right*. '

'

DECISIONS UNDER ARTICLE 2013 K.

A valid privilege may be obtained by registration of a claim

Mey were fumwhed waa in poawmion of the land only under anunregirtered conditional promiae of «ile, and the ^KtioJ ofthe privileg* wa. made only with such formalitiea « 3d bejufflcient If he had been the ab«,lute owner; but u^n" oTattn of

ttna7pu^Z.";f
^«/.«t«™»ftion of the righ^^of tCZdi

we I aa all acts depending upon a right of property in the wn-ditwniU puwhjuer become, null and void, and Ser!C the Z-
;g^ the latter, to which the conditional vendor iaJ^Japarty. lfe*.wcr v. TTand, (1898) Q.R. 13 S.C. 445. (/rchibdd,

ARTICLE 2013 L.

; i"!JJ!^~^
°°*^** *^''*° *" *** proprietor in virtue of Ar-

ticle 2013 0, and registered according to Article 2013, the «ip-
pbera ot materials shaU have a hypothecary privilege which shallMnk after the hypothecs previonaly registered and the privUeses
created by this Act.

"

DECISIONS UNDER ARTICLE 2013 L.

ti^u^^?" ^l "?•*
**v

""PP^*" 0' materials is eaUed in At-

S. *!. i ,"l*^*
^."°*'^ ''*™*'° ""^ ^i* d'hypotheque," and

*h« E°«lMh version "a hypothecary privil^/' the rightS

;???^*^T
*' ^* ",t*""'

"' • Privilege*^«id ^' of the n^w
,!5P^*^~','°*^

*" suppliers for the same bmlding who haveavailed themselv^ of the privilege, of the article and^«gS
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alT.xL^r ^'**''*'^ ^- «<«M«oi», under Artiel« 2013See al*) JfocLaren <£ ViUeneMM, (1900) RJQ 11 on I9icontra Court of Rpvianr iiuta r i v .' _^^' •*•*"•**• *3*»
r.TQ "^Z^"""

"^ weview, 1889; Lalonde v. LoBelle. B J O IB H rj73, cited a»««, under Article 2013.
^^" " ^•^•

wit??/«f'"''^'**
°' '^*""*' «' »«'toien and in connection

to the proprietor ofThe ?i.r
'"* """" "^ ^^°« »«*'««•

REGISTRATION OP PRIVILEGE OP BUILDERS. ETC.

CnriL CJoDB 2103.

2013 dl^"~•^^\^""'*'^
*•' *^* P*""" mentioned in Article

«.r^r!^ i""
**" '*«^*«». within the p«,per deuT^t

nnl!!!f^ ^, * »»cription, of . notice or memorial drawn

C^n^Z^'^ *^* P*** *"• • co'-n'i-ioner of the siperiorCom^ forth the nature and amount of thecZ^ZZ•cnbing the immovable ao affected.

"

fl]^ M ""* "• 'ne time the memorial it

of ChS ^r""^".
""""»«'>« »« in •iMfc.t., o.. copy

i!t



M'

TBI LAW or ummAtnct' uton w oanada

"(4) Tl» ereditor hall, within thne dajs from the regit.
tnHaa of the memorial, give a written notioe to the proprietor
of the immorable, or to hii agents, if he cannot be foond."

DECISIONS UNDEB ABTICLES 2103 AND 2168.

See Douttt v. Or$€ne, cited nnder Article JWIS.
In ^ebec, Article 2168 of the CStU Code moet be etriotlT

omnplied with in req>eet to the dewsription of an "imiaovable'
in the notice for regiitration of a workman'! "priTilege" A de-
Mription aa part of lot 4101 of the oadtutr* of the Paridi of
Montred, omitting the conterminous properties does not eomplv
with said article, which prorides that in any place where the ofll-
dal plans are in force the true description of a part of a lot is
by atating that it is part of a certain official number upon the
plan and in the book of reference, and mentioning who is the
owner and the properties conterminous thereto. Such notice,

SSSf?^; SI «1 *'•*** *°y PriTilW. Tki^ien v. H»nuult,
(1902) 21 S.C. 452.

A bmlder is without privUege on the proceeds of real estate,
if he has not complied with the formalities prescribed by 4 Viet,
ch. 80, sees. 81 and 82 (C.SX.C. 352-3), requiring a proeit^erM
to be made before the work is begun ; establishing the stote of the
pranisM in regard to the work about to be made; requiring also
a second proci$-verbal within six months after the completion of
the work, establishing the increased value of the premises; re-
quiring also that the second prods-verbal, establishing the ac-
ceptance of the work, be registered within thirty days from the
date of such second procia-verbal, in order to secure such privi-
lege: Berthelot, J., 1861, Clapin v. Nagle, 6 L.CJ. 196: 10 RJ.
E.Q. 271; R.J.Q. 1 C.B. 332.

The person who has advanced moneys for the construction of
a division wall between him and his neighbor cannot claim a priv-
ilege when the neighboring property is sold by the sheriff as
against the hypothecary creditors of said land, if he have not ob-
served the formalities required by the registry ordinance, C.S.L.
C., ch. 37, sec. 26, sub-sec. 4, even though the value of the land
has been augmented by the construction of the wall. 1863 Tas-
chereaa, J., StiUings v. UcGiUis, 14 L.C.B. 129 ; 12 B.J R o' 342 •

RJ.Q. 1 Q.B. 332.
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2013 and 2103 of Se 5Strfe STJ^-^T"^ ",' ^'*^'"-

Notary, in the game volume Da« q7fi w m! n ^i^' ^^^^e^""'
Rev Leff N fl 07Q

'^*""™*' P«8e 376, by Mr. Baodion, Notary. 6««v. ueg. XS.8., 273, and by Mr. Lafontainn ir r ;» U ^
wlmpe of X« Themis, page 161

'^°°*"°»' ^C- « the aecond

aJri^u^t^ '"^J*** •"«» ''^^o t«"»ted by Mr. Perkier KC ^t

«JJ
Q^ebeo B«: in a abort t«ati«. entitled" ''AZtZ'efEr^rt

large elaaa of wSien a«H h^^M
*°

J*
^"'^'"' ''^•*»'«' «»•

iwJ««* j^ •
*'°''™*° *nd bmlders, whom it i^iw ntm. <»l «

^teram Quebec do not regard thialawMbeneflcialT^ St

SSSrSr* ** "^ "*«°^»« Sdt'n^eLSSytr* ,^
iStJLu* proprietor of land to borrow. He mayE ^•anda of doUars of land value to offer, but, aa STw ^
f^^uJT"ltJT "°'^'*«- -PPlictio^ for W ^
taat a. first mortgage cannot secure him with certaintv ™bmlde«, contractors, architects and wSLS^U be Dri;!^^for their cmuns in preference to his.

pnyUm I

The difficulty is frequently overcome by waiting nntil tM^dayj, after the completion of the buildinS^ bu" SXSy^tit«lf an objection, hampers business and ddays loL "^ " "

wav omI^"^ *^* *''" ^*«*''*««° »>«« «'°>eti='es stood in theway of loami on vacant real estate, and thus prevenJSim"d^g

I
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opmtkntt aad. thmfon, th«r» ii • diffcrenee of opinion in th*
FrtnioM of Qn«bee in r^peet to the bniefleial effeet of the pro.ratUw in its relftUon to baiMm, eontraeton, arahitceti and
workmwi. In the other Prorineee of Cinadft. while there wm
formerly eoneidertble diflerenee of opinion m to the tdvantwt
of meohmniee' lien legidation, there ie to-d^, •• • rerolt of im-
portant unendmenti to the original legialation, general latisfae-
tion w^th the p^eeent legiaUtion, whieh ia regarded on the wholeM deddedljr benefleial to the elaMa for whom it waa neeiaUy
intended. See obaenrationa in Chapter I., at p. 8.

t^ -^
•

LIEN OP WORKMEN ON MOVABLE PROPERTY.

The workman by the law of Quebec Mu a aeeured right of re-
tention in the thing whieh he haa improved by his work, or » right
to be paid by privilege oat of the priee. The Civil Code eontoina
several artielea dealing with theae rights. •

In eome caaea there ia more than a right of retention or of
privilege. For inatance, a right of ownerriiip ia recognized in
the workman who haa been provided with materiala by his em-

fw!''^ ]° **"• "* "^ *•*•*» *•*»• •• "t***^ in Article 429 of
the Code, are entirely subordinate to the principles of natnral
equity. The Code then proceeds to enumerate a act of rules
Which we obbgatory in the caaes where they apply, and serve aa
namplea for caaea not provided for according to eireumataneea
The flrtt of theae rules is contained in Art. 430 of the Code,
which reads as follows :—

"480.—When two things belonging to different owners have
been united so aa to form a whole, although they are separable
and one can subsist without the other, the whole belongs to the
owner of the thing which forms the principal part, subject to
the obligation of paying the value of the other thing, to him to
whom it belonged."

And the Commentators of the corresponding Article of the Code
Napoleon lay it down that a fortiori the principle of Article 430
18 to apply when the things are not separable without inconveni-
ence or cannot be separated at all.
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talUil of ir*'"'
*"> "'»»-»-«» «»P'oyecl without th.knowledge of it. owner, he may require that the thing «, united

to whieh it hM been joined n»y thereby roffer «m,e injury "

whieX^rit^p.^w^hlerr;" ^* ^ ^^"^ ^ '^

not;*^;;:de::!dttr.s:::;^o^^^^ '^^'•'--
«. {#!. 1 ^ ***"**'y "*"« otnw, the more valuable.

21??^*"^ "'"'^ •*'°''' *•* "*« con«der.bIe in bulk Sdeemed to be the principal."
'" uum n

*'*"~~^' " ^''^ <" ""y other person have made hm «#.ny material whieh^id not belong to h^m to form a^^gT.new de«„pt.on. whether the material c«. re«».e it. 2^or^
the thing «, formed, on paying the price of the workmanAip.

"

DECISIONS UNDER ARTICLE 434.

.nd cut, specially when the tool,W thi rtone dM not^^f"^to the man who employed the workman :187t Com T^^^,
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T*!.!- T^*"' ^ ^-^-J- ^0' 1 ^N- 232. (The other deeieioiu
imder Ok Article niate to the enttinflr of wood or tree* on Und
Of anoAer, without anthoritjr, and do not come within the pur-
pose of this compilation.)

'^

RETICLE 440 OP THE CODE.

"**®'~^° •M «*«« where a proprietor whose material has
been employed without his consent, to make a thing of a different
dewjription, may claim the proprietorship of such thing, he has
the choice of demanding the restitution of his material in the
ame kind, quantity, weight, measure and quality, or its value."

ARTICLE 441 OP TH^ CODE.

."**^—^^<»«^« w bound to give back a movable object upon
which he has made improvements or additions for which he is
entitled to be reimbursed, may retain such objeot until he has
been so reimbursed, without prejudice to his personal remedy."

The workman, who has made improvements to a movable
thing for which improvements he has a right to be reimbursed,
may retain the object until he has been reimbursed and he has
in the thing a right of pledge. The person who so retains a thing
for improvements made by him may, as pledgee, oppose the sale
of the thing retained or pledged: Baieau v. Pitou, (1887) 13
Q.L.E. 337, 11 L.N. 86 (Cassault, J.).

The printer has a Hen on manuscript given him to be printed,
for the ooits of the printing: Ihttiault v. Fortin, (1893) EJ.Q

.

4 8.0. 804 (Andrews, J.).
/ >«•.

"1988.—Privileges may be upon the whole of the movable
property, or upon certain movable property only."

"1894.—The claims which carry a privilege upon movable
property are the foUowing, and where several of them come to-
gether th^ take precedence in the foUowing order, and accord*
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"2. Tithes;

"3. The claima of the vendor;

retention?
""^ **' ''"^***" ''''« ""^^ » "*»>* <>* P^^ or of

"5. Funeral expenses;

"6. The expenses of the last illness;

"7. Municipal taxes;

"8. The claim of the le««,r in accordance with Articte 2006-

or 2e„? °^'^ *^' "^*' "* * *^« J*"** l«««i. Pled««ior stolen, m accordance with Article 2005 A;
^^

imnZ'^I^T' '"^ T^
"•** **' *»P»°y«« «' '-away com-

r^o^r^ " ""^"^ ^'' "^ •-• «*- '» -PPHe. of

forZo?^:'*^ "' *"* '''^ "^ ^-* •^-**^'-

"The privUeges specified under the numbers 5 6 7 9 .n^

•re special, and affect only some particular objects.

"

AETICLB 2001 OP THE CODE.

ra»l'!!!ll;7^f^J"
^"^ ' '^^* ^' P^«^ or of nrtentionrank according to the nature of their pledge or of their claim

"The foUowing is the order among them>-.

Carriers;

"Hotel keepers;
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"MtndateriM or ootmgntm;

"Borrowen in loan for ow;

"Depontariw;

"Pledgees;

"Workmen upon things repaired by them, and persons having
a privilege in virtue of Article 1994 C;

"Porchasers against whom the rij*t of redemption is ezer-
oised, for the reimbursement of the price and the moneys laid out
upon the property;

'

I

This privilege cannot, however, be exercised, unless the ri^t
is still subsisting, or could have been claimed at the time of the
seisure, if the things have been sold."
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APPENDIX "A."

THE UBN LAW OP NEW YORK. CHAPTER 418. LAWS

Ak Act m r^ation to Umsb, CoNwmmNo Chaptib 49 or
Ta> Oknoul Laws.

ARTICLE 1.

^^xoBAmoB' Liens.

1. 8h«t ttth.-TU, dmpte, -un be kno™ „ tt. ii„ ta,.

uio uw 01 aacb nght or franchise. The term «««-,«- ».
when »o used, includes the owner in fee of re^ n^ 2 '1
a less estate therein, a lessee C TtL 7 ^^'^' ''' '*'

P<«e-ion under . ;ont^^rtht X^^lT^l '"f"
"^

^;Z^Tr^^ -' '^r^o:'inTettt i:.:^"al property, which may be sold under an ^m.^^ '^^
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Mnoe of the prorinooa of atatatei reUting to the enforcement
of lien, of judgment, and aU penone having any right op fran-
chue granted by a municipal corporation to nae the streeti and
public places thereof, and any right, title or interest in and to
nich franchise.

The purchaser of real property at a statutory or judicial sale
«haU be deemed the owner thereof, from the time of such sale.
If the purchaser at such sale foils to complete the purchase, pur-
uant to the terms of the sale, aU Uens created by his consent
after such sale shall be a lien on any deposit made by him and
not on the real property sold. The term "improvement," when
0 used, includes the erection, alteration or repair of any struc-
ture upon, connected with, or beneath the surface of, any real
property and any work done upon such property, or materials
furnished for its permanent improvement. The term 'public
improvement," when so used, means an improvement upon any
real property belonging to the State or a municipal corporation.
The term "contractor," when so used, means a person who
enters into a contract with the owner of real property for the
improvement thereof. The term "sub-contractor," when so
used, means a person who enters into a contract for the im-
provement of such real property with a contractor, or with a
person who has contracted with or through such oontraetor, for
the performance of his contract or any part thereof. The term
"laborer," when so used, means any person who performs labor
or services upon such improvement The term "material man,"
when so used, means any person, other than a contractor, who
furnishes material for such improvement.

8. Meehanios' lien on real property^A oontraetor, snlnxm-
traotor, laborer or material man, who performs labor or fur-
nishes materials for the improvement of real property with the
consent or at the request of the owner thereof, or of his agent,
contractor or sub-contiraotor, shall have a lien for the prindpal
and interest of the value, or the agreed price, of such labar or



PWt ao removed. If labor i. r^^T^^ Property, or the

p*...p- -d i...^ .?crr rj:?s it::^:^or materials nnnn !.« ™^ ^
«»«nsea pnee of such labor

tb. co=z^r.?ITS'."'
""* r^""^ •^'"^" •»

•noMt doe or to LT ™P"'™°«>". «« «ke «tait of ll»
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6. Uni far labor os nibwdi.—Any perwn who ihaU here-
after perform any Ubor for a railroad corporation shall hare a
lien for the value of mch labor opon the railroad traek, roUing
•tock and appurtenances of raeh railroad corporation and upon
the land upon which aueh raUroad traek and appurtenances are
situated, by filing a notice of such Uen in the office of the clerk
of any county wherein any part of such railroad is situated, to
the extent of the right, title and interest of such corporation in
such property, existing at the time of such filing. The provisions
of this article relating to the contents, filing and entry of a notice
of a mechanics' lien, and the priority and duration thereof, shall
apply to such liens. A copy of the notice of such lien shall be
personally served upon such corporation within ten days after
the filing thereof in the manner prescribed by the Code of CivU
Procedure for the service of summons in actions in justices'
courts against domestic railroad corporations.

7. liability of owaer for adTanee paymenti, oolluiTa m«rt-
gagM and iaeuibr^^oss.—Any payment by the owner to a con-
tractor upon a contract for the improvement of real property,
made prior to the time when, by the terms of the contract, such
payment becomes due, for the purpose of avoiding the pro-
visions of this article, shaU be of no effect as against the Uen of
a sub-contractor, laborer or material man under such contract,
created before such payment aotuaUy becomes due. A mort-
gage, lien or incumbrance made by an owner of real property,
for the purpoR of avoiding the provisions of this article, with
the knowledge or privity of the person in whose favor the mort-
gage, lien or incumbrance is created, shall be void and of no
effect as against a claim on account of the improvement of such
real property, existing at the time of the creation of such mort-
gage, lien or incumbrance.

8. Terms of contract may be demanded.—A statement of the
terms of a contract pursuant to which an improvement of real
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denumd the owner w»ft,«- ,

contract. If, upon rach

ortobe<^„?dtS^^r^r«drKr°*''''^ "' "•* "°''"°* ^~
W m«, hM not bT^HS "^°°t™«t«»'. laborer or mater-

h« been obtained .nri^^^^^L'^^;^;' -\* ^"'*«»-*

or sub^ntractor and retnmlV kT ** "* ""''* contractor

reftiaal, neirleet or #-i- ^T^
«Mtained by reaaon of auoh

«ticle. againat the ^ Til,T'-
*^ " ^"^"^^ » «>»

formed o^r^L fotS^S ""''T'^
'" ** ^^^^^

the aame extent^dt^^^tT' '"""'' '^ «^ *«

l.bor «.d material, hld^^^f' "!;* °^* " ^' »**

•. ^t«.ti f«^ of li«.-Tl.e notice of lien duUl rtate.
1. ^ name «d reddenee of the lienor.

inteJ^^er:'li^^— - -^^^^^^^ wh«e
Mfwaa known to the Honor

'"*'"'*'"**"** «'«»e owner

lienor i« a contiiX „/„tJ! !l'^'* °«t«ri«l»; or if the

the contnlltTJl^l^e "^°*^'' «»« P«"on with whom

thereof
"^ '^'^^ '^^ *he agreed price or value

m.L2'.
"""'"* ""P"^ *« *»«« «e- for .uch labor or
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6. The tims whm tht tad and lait it«ni of work
fonned and materiala wtro fanishad.

wore |M^

7. The property rabjeet to the Uen, with a deaeriptioii thereof
ralBdent for identifleation; and if in a eity or Tillage, iti kiea-
tion by itreet and number, if known. A failore to itate the name
of the true owner or oontraetor, or a mi»4eaeription of the true
owner, ihall not aflhet the Talidity of the lien. The notice mtMt
be Terifled by the lienor or hia agent, to the effeet that the gtate*
menti therein contained are true to hia knowledge, except aa to
the maiten therein stated to be alleged on information and be-
lief, vid that aa to thoae matten he belierea it to be tme.

10. nUag of aotioe.—The notice of lien may be filed at any
time dot.^ the progreaa of the woric and the foiniahing of the
materida, or within ninety daya after the completion of the
contract, or the 6nal performance of the work, or the flnal for-
nishing of the materials, dating from the last item of work per-
fwmed or materials fomiahed. The notice of lien most be filed

in the clerk's office qf the county where the property is situated.
If such property is situated in two or more counties, the notice •

of hen shaU be filed in the ofllee of the clerk of each of such
counties. The county cleric of each county shall provide and keep
a book to be called the "lien docket," which shall be suitably
ruled in columns headed "owners," "lienors," "property,"
"amount," "time of filing," "proceedings had," in each of
which he shall enter the particulars of the notice, properly be-
longing therein. The date, hour and minute of the filing of eaeh
notice of lien shall be entered in the proper column. The namea
of the owners shall be arranged in such book in alphabetical wder.
The validity of the lien and the ri^t to file a notice thereof shall

not be aflhcted by the death of the owner before notice of the
lien is filed.

11. Senrioe of copy of notioe.—At any time after filing the
notice of lien, the lienor may serve a copy of such notice upon the
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lie- with irrs ofiiXzr *^ "^^ ^'^ • °««- <>'

eoHH^tion, or other oCt^Cch^S:^
of ^en^run^^

tract under which the^.i^T^ ^^ '^P"""* *° *h« ~»-

J-i-^ed. the -o:iT,.^Jtl7ne^ofto"ll"T^^"^

date when due, a de«riDt,or„r*?^ t,?
^ '**~"^ '*"*' t^**

which the labc^r wr^^rfl.:;
*'*/"^"*' improvement upon

«-d of labor Perrnu^lTltTriart^teTr.'

^'^

general description of the contwir
'"™«*ed and give a

improvementL ::ZZ^t SnTe t;"^''^' "l'
^"'''^

Jjb^ntractor is not known to the1^ L^ZllZ
"
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tMBtor or rab-flontnotor duill not affeet the raUditj of tho lien.

The flnaneiil oflleer of the mnnieipftl eorporation or other oAoer
or penon with whnn the notiee is filed hall enter the Mune in a
book provided for that pnrpow, to be oalled the "lien book."
Saeh entiy thaU include the name and reddenee of the lienor,
the name of the contractor or mib-contraotor, the amount of the
lien and date of filing, and a brief dedgnation of the contract
under which the lien aroee.

18. rrlmitj of lieai.—A lien for materiala fumidied or labor
performed in the improvement of real property ihall have prior-
ity ove a conv^ance, judgment or other claim againat auoh pro-
perty not recorded, docketed or filed at the time of filing the
notice of such lien

; over advances made upon any mortgage or
other incumbrance thereon, after such filing; and over the claim
of a creditor who has not furnished materials or performed labor
upon such property, if such property has been assigned by the
owner by a general assignment for the benefit of creditors, within
thirty days before the filing of such notice. Such lien shall also
have priority over advances made upon a contract by an owner
for an improvement of real property which contains an option
to the contractor, his successors or assigns to purchase the pro-
perty, if such advances were made after the time when the labor
began or the first item of material was furnished, as stated in the
notice of lien. If several buildings are erected, altered or re-
paired, or several pieces or parcels of real property are improved,
under one contract, and there are conflicting liens thereon, each
lienor shall have priority upon the particular building or pre-
mises where his labor is performed or his materials are used.
Persons standing in equal degrees as co-laborers or material men,
shall have priority according to the date of filing their respective
liens; but in all cases laborers for daily or weekly wages shall

have preference to the time when such laborers shall have filed

their notices of claims.
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where the notice of the Uen udgned i. filed. The £.et.^l.Z!to «ch .n M.i»nment «.d the n«ae. of the uiSt^^S^X

«tion to f
' ?• ""^•* "'^ not be made . defendi«,t in «

STeSln^t h
*V

'*'"•' °' *'• "•^ ''~'«'*^ -"i^ thi

Dw^riLwH • V
**' *"" '""* ""* •'«»*. Except u

not be alTeeted by a failure to file vhe name.

W. AariffuuBti of coatraoti aad taint to ba filed v„ .

s=.^f'„rrforr.^ ^--^ ^'^-"^ ^^'

of the moU oTtr^ :.?* rf'^•»»* »' >*- P«>P«^ or

nor any oX Z^'T '*°' '' *" *^"« ^«« «»*«»for.

owner oflc^'^p'^ ' ^"7^^ » «.lM«otr«rtor upon the'

•hall be valid u^i ST f ^' '*^*"^ °' "«* »«»V

the county wherein the .!lr
** °' *** """"^^ «^»k of

i. eihTS .T ?
P"P''**y improved or to be improved

effl ;^'>!"' r' r*'"*'*'
'^«°"-t or order nt^HZ

cr^.SieiTrftrM-*'^*^'"^"^'""^^^*''^- «^^
» the ''lienTo^Ji .'r™ 5 *" ""'^ ""•^'"^°* «' <>«»«

«ehpurZ
**' """«^^«' l^ok p„.vided by him for
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It. BuHiMcf llHk—NoUnqMritedlathliartieltahdlbt
• Ikn f9r • Umftr pwiod than om jmt afttr tba BotiM of Urn
bM bMB filed. antMi wHhin tint tim* an aetioD b ooaimtiMcd
to foTMloM tiM lira, and A noiifle of tb* pmdraqr of loeh MlioB,
whither in a eoort of neord or a ooort not of rcoord, ii AM with
the ooonty elerk of tha ooontjr in whieh tha notiea of lira ia fllad,

oontaining the namea of the partiaa to the aetion, tha objeet of
the aetion, a brief deaeription of the real property aifeoted there*

bjr, and the time of filing the notiee of lira ; or nnleaa an order be
granted within one year from the filing of aueh notiee by a eonrt
of reeord, eontinuing raeh lira, and aoeh lien ahall be re^loeketed
aa of the date of granting aoeh order and a atatrmrat made that
aneh lien b eontinoed by Tirtne of aoeh order. No lira ahall be
eontinned by aueh order fo • more than rae year from the grant-
ing thereof, but a new orde. and entry may be maae in eaeh aue-
oeeaiTe year. If a liraor ia made a party defendant in an aetion

to raforee another lira, and the plaintiff or aneh defradant haa
filed a notiee of the pradracy of the aetion within the time pra-
aeribad in thia aeetion, the lira of aneh defradant iv thereby aon.
tinuad. Sueh aetion ahall be deemed an aetira to enforoe tha
lira of raeh defendant liraor. The failure to file a notiee of
pradracy of aetion ahall not abate the aetion an to any poaon
liable for the paymrat of the debt apeeified in the notiee of lien,

and the action may be proaecuted to judgment agaiuat aueh
perara.

17. Daratira of lien onder eeatraet for a pabUe fmprofamrat
—If the lira ia for labor done or materials fumiahed for a publia
improvemrat, it ahall not eontinne for a longer period than three
months from the time of filing the notice of sueh lien, unless an
action is commenced to foreclose such lien within that time, and
a notice of the pondency of such action is filed with the finan-

cial officer of t!ie municipal corporation, wi«i whom the noMce
of lien was filed.

18. Diseharga of lira gaaarally—A lien other than a Ken for
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•Uting thf.t the lien i. nti.fl«d wd mny be diMlutfgw).
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eertifled copy of which reiolation, under the seal of said earn-
pany, shall be filed with eaeh bond or undertaking.

1». Biaohaifa «f lien by pajmant of money into oonri—

A

lien specified in this article, other than a lien for performing
labor or fnmithing materials for a public improvement, may be
discharged, at any time before an action is commenced to fore-
close such lien, by depositing with the county clerk, in whose
office the notice of lien is filed, a sum of money equal to the
amount claimed in such notice, with interest to the time of such
deposit. After such action is commenced the lien may be dis-

charged by a payment into court of such sum of money, as, in
the judgment of the court or a judge or justice thereof, after at
leart five days' notice to all the parties to the action, will be
ufficient to pay any judgmient which may be recovered in such
action. Upon any such payment, the county clerk shall forthwith
enter upon the lien docket and against the lien for the discharge
of which such moneys were paid, the words "discharged by pay-
ment." A deposit of mon^ made as prescribed in this section
ahaU be repaid to the party making the deposit, or his successor,
upon the discharge of the liens against the property pursuant to
law. All deposits of money made as provided in this section
shall be considered as paid into court and shall be subject to the
provisions of the Code of Civil Procedure relative to the payment
of money into court and the surrender of such money by order of
the court. An order for the surrender of such moneys may be
made by any court of record having jurisdiction of the parties
and of the subject matter of the proceeding for the foreclosure
of the lien for the discharge of which such moneys were de-
posited. If no action is brought in a court of record to enforce
such lien, such order may be made by any judge of a court of
record.

SO. Oiseharge of lien for pnblie improTement A lien against
the amount due or to become due a contractor from a municipal



THB urns UAW OF OTBW YO«K 375

eorporation for the conrtruction of a pubUc improyement may
be dueharged as follow.:—

^

1. By filing a certificate of the lienor or hi. saccenor in inter-
ert, dnly acknowledged and proved, stating that the lien is dis-
coarged.

2. By lap«» of time, when three months have elapsed since

^w rr. °' '^"' ""' °^ '^''" ^ ^"^ ^"""--^ ^

4. By the contractor depositing with the financial officer of
th* innmcpal corporation, or the officer or person with whom
the notice of hen » filed, snch a sum of money a. is directed by a
justice of the Supreme Court, which shaU not be less than the•Hiount clamied by the Ucnor, with interest thereon for the termof one year from the time of making such deposit, and such addi-
tional amount as the jrtetice deems sufficient to cover »U cost, and

toancial officer or other officer or person until the lien is dis-

^"^ as prescribed in subdivisions one, two or three of this

witf: K°^^ !"" «»»ti«rt.-A contract for the sale of landw^ a bmldu.g loan and any modification thereof, must be in^R and withm ten days after 'its execution be filed in the

^Zi^ r ^"^^""^ *^''*'^ '^'''^y' " ^bj^'* to the lien

uud«. th« chapter. A modification of such contract shaU not

to tte fihng of such modification had furnished or contrLed to

STtor th
'

""* "" ^"'"""^ "^ ~"*"«*««* to performlabor for the miprovement of the real property, but «,ch right
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or interMt shall be detennined by the original oontraet. The
county clerk is entitled to a fee of twenty-five cents for filint
such a contract or modification. Such contracts and modificationi
thereof shall be indexed in a book provided for that purpose, in
the alphabetical order of the names of the vendees.

88. Ooutniction of article.—This article is to be construed
liberally to secure the beneficial interests and purposes thereof.
A substantial compliance with its sere I provisions shall be
sufficient for the validity of a lien and to give jurisdiction to
the court to enforce the same.

83. Enforeement of meehanios' liens.—The mechanics' Hens
specified in this article may be enforced against the property
specified in the notice of lien and which is subject thereto and
against any person liable for the debt upon which the lien is

founded. The Code of Civil Procedure regulates and provides for
Aich enforcement.
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APPENDIX "B.»

THE MASSACHUSETTS LAW (B.L. ch. 197).

1. A penon to whom a debt is doe for labor performed or
furnished or for materials furnished and actually used in the
erection, alteration, repair or removal of a bmlding or struc
ture upon land, by virtue of an agreement with or by consent
of the owner of «uch building or structure or of a person having
authority from or rightfully acting for such owner in procuring
or famishing such labor or materials, shall, subject to the pro.
vimons of this chapter, have a Uen upon such building or struc-
ture and upon the interest of the owner thereof in the lot of land
upon which it is situated to secure the payment of the debt so due
to him and of the costs of enforcing such Uen.

«. If sudi agreement is for labor performed or furnished and
for materials famished under an entire contract and for an en.
tire price, a Uen for the Ubor alone may be enforced if the
•lue of sneh labor can be distiaeUy shown; but it shaU not be
enforced for an amount greater than the entire contract price.

8. The Uen ahaU not attach for materials unlev the pemm
who famishes them, before so doing, gives notice in writing to
the owner of the property to be affected by the Uen, if such
owner is not the purchaser of such materials, that he intends to
claim sneh Uen.

4. If the owner of a building or structure which is in process
of erection, alteration, repair or removal is a person other than
the party by whom or in whose behalf a contract for Ubor and
materials has been made, he may prevent the attaching of a Uen
for labor not then performed, or for materials not then furnished
by giving notice in writing to the person who performs or fur'
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nuhes raeb labor or farnidiM raeh material^ that he will not b«
responsible therefor.

8. The lien shall not avail agaimt a mortgage actually exist-

ing and dnly recorded prior to the date of the conta^et under
which the lien is claimed.

6. The lien shall be dissolved unless the person olaiming it,

within thirty days after he ceased to labor on or to furnish labor
or nuiterials for the building or structure, files in the registry of
deeds for the county or district in which it is situated a state-

ment signed and sworn t. "ij him or a pr rson in his behalf, giving
a just and true account uf the amount due him, with all jusfe

credits, a description of the property intended to be covered by
the lien sufSciently accurate for identification and the name of
the owner or owners of such property, if known. If a lien la

claimed for labor only performed or furnished under an entire

contract which includes both labor and materials at an entire

price, the contract price, the number of days of labor performed
or furnished and the value of the same shall also be stated. The
statement shall not be invalid or insufScient solely by reason of
an inaccuracy in stating or failing to state the contract price,

the number of days of labor performed or furnished, and the
value of the same, if it is shown that there was no intention to

mislead and that the parties entitled to notice of the statement
were not in fact misled thereby.

7. The validity of the lien shall not be affected by an inaccur-
acy in the statement relative to the property to which it attaches,

if such property can be reasonably recognized from the descrip-

tion, nor by an inaccuracy in stating the amount due for labor or
materials, unless it is shown that the person filing the statement
has wilfully and knowingly claimed more than is due to him.

8. The statement shall remain in the custody of the registrar

and be open to public inspection. He shall record it in a book
to be kept for the purpose, but the items of the account, ezeept
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the toUl wnount oUimed to be due, B«y be omitted from the
Ttcota,

.
•• '^^. ^^. *"" ^ **^^^«J «°1«" a petition to enforce it i.

filed withm nmely days after the perwn chiiming it has eeased
to perform Ubor on or to furnish labor or materials for the build-

7Z '^*!!'"'- '^* P"*^*'"" -^^ ~°»*i« » brief statement
of the oontoact on which it is founded and of the amount duethewon. a description of the premises mibject to the Uen and aUotter material facts and circumstances, and dmll pray that the
premises may be «»ld and the proceeds of the «.le applied to thed-eharge of the debt The date of the filing of the ^tition sluulbe the commencement of the proceeding to enforce the lien.

10. The superior court for the county in which the building or
Jteacture is «tuated shall have jurisdiction to enforce liemi under

2l?iTr^ r
*^" ^^'P**'' ''"* " *^ ^"^^^ 0' -tnicture

affected by the hen is situated within their req«ctive jurisdic-

Sr' \Tt "^"' "^^ ^^' **"«^ "^ concurrent jurisdic-
tion with the superior court if the amount claimed does not«ee^ Oiree hundred dollars, a poUce, district or muiS^ip.^^^^^
exc^t the municipal court of the city of Boston, shall have like

doUars, and the municipal court of the city of Boston shaU have

tt '°T?n'"°
'^ "^^ "°"™* ^'-^^'^ ^o^ °ot exceed7othousand doUars. The parties shall have like rights of a^eaU^m other civil cases.

appeal as

on Irf^^Zr, r""
^'"''"' ^*^' "'^""^^ P«'^«™«d laboron or furnished labor or materials for one or more building

clotures upon different lots of land for the same owner, co^

their respective hens; and the proceedings shaU be the same, and

tioner had filed a separate petition.

nn.!!;J^*
""""^ °' ^"'*''' **" ^« » P«««Pt to an officer

qnalifled to serve civil process, commandmg him to summon the
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owner of the boilding or itraetnre to appear and aniwer Mid
petition and to give notice of the filing of said petition to the
debtor, if he it not the owner of the bnilding or tnustnre, and
to all creditors who have a lien of the Hune kind upon the nme
eatate. Such precept shall be in sabatance aa foUowi.—

Cionunoniraalth of Maauchnaetts.

I^-^-J To the heriffs of onr aeveral eountiee
or their deputies, [or to any constable of the city or town of

in said county] greeting.

We conunand you to sununon
, the aUeged owner of a

certain building or structure on real estate [description] to
appear before court at within [and for] our said
county of on then and there in our said court to
answer unto a petition for lien which hath filed in said
court to enforce a lien upon said building or structure and the
interMt of said alleged owner in the lot of land upon which the
same is situated to secure payment of a debt amounting to
dollars and cmta aUeged to be due said petitioner (for
labor performed on said building or structure, or for
labor furnished, or for materials furnished and actually used on
said building or structure, at the cote may U] and the coats
which may accrue in enforcing such lien.

And we further command you to notify
, the debtor in

said petition mentioned and all creditors other than the petitioner
having liens of the same kind upon the same estate that said
petition has been filed in our said court.

And have you there this precept with your doings therein.

Witness Esquire, at this day of
in the year of our Lord one thousand nine hundred and

[CUrk or Jutiice.]

An attested copy of such precept shall be served upon said
owner, debtor and each of said creditors and shaU be posted upon
said building or structure fourteen days at least before the re-
turn day thereof. The fees of the officer shall be fifty cents for
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VMb pencn upon whom wrviee is made and thirty eenta for eaeh
copy, with fee. for travel aa in the aerriee of other civil proee«.
If the petition ia filed in a poUce, diatriot or monieipal eoort or
before a trial juatice, the day for the appearance and answer
•1>«U be fixed at not more than aixty daya from the day of entry.

18. If the court or juatice finda that a penon who ia entitled
to notice i. absent from the commonwealth, or that it is probable
that he cannot be found to be served with the precept or notice.
the petition shaU be continued until such notice as the court or
justice orders has been given. If, «t the time assigned for the
hearing ,t appears that a person interested has not had aufllcient
notice of the petition, the court may order further notice.

14. A creditor who has a Uen under the provisions of this
Chapter upon the same property may appear and prove his cUim,
and the owner and each creditor may contest the claim of any
other creditor. The court may allow amendments to the plead-
ings as in actions at law.

18. The court shaU determine aU claims in a summary man-
ner, but every material question of fact arising in the caae in the
Superior Court shall be tried by a jury, if auch trial ia required
by a party or is ordered by the court upon a question stated
upon an issue framed or otherwise, as the court m^y order.

W. A claim due absolutely and without condition, although
not payable at the time of determination, shall be allowed with
8 rebate of interest to the time when it would become payable.
If the owner has failed to perform his part of the contract and
by reason of such failure the other party is without his own de-
fault prevented from completely performing his part thereof,
he diall be entitled to a reasonable compensation for asmuch as he has performed, in proportion to the price stipulated
for the whole.

17. If a lien is established the court shaU order a sale of the
property to be made by an officer qualified to serve civil procesa.
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The oonrt may order • wle of a part of the property raffleient
to aatufy the elainu allowed, if rooh part can be aet off frwa
the reaidae and eold withont damage to the whole.

18. The officer ahall give notice of the time and place of uleM provided for lales of land on execution or as ordered by the
court.

18. An intereat in land which ia eold under the proviriona of
this chapter may be redeemed, as provided for sales of land on
execution.

20. If all the claims against the property covered by the lien
were ascertained at the time of ordering the sale, and if the pro-
ceeds of the sale are sufBcient therefor, the court may order the
officer to distribute them, after deducting all lawful charges and
expenses, to and among the several creditors to the amount of
their respective debts, with interest, or, if insufficient, to dis-
tribute the same among the creditors in proportion to the amount
due to each. If all the claims were not ascertained at the time
of ordering the sale or other sufficient eahse is shown, the court
may order the officer to bring the proceeds of the sale into oourt
to be disposed of according to its decree. If the whole cannot be
conveniently distributed at one time, the court may make succes-
sive orders of distribution. If there is a surplus of the proeeeda
of the sale after making aU the payments before mentioned, it
shall be paid over to the owner of the property; but, before it is

so paid over, it may be attached or taken on execution in like
manner as proceeds from a sale on execution.

21. The costs shall, except as herein otherwise provided, be in
the discretion of the court, and shaU be paid from the proceeds of
the sale or by any of the parties, as it may order.

82. If the person for whom the labor has been performed or
furnished or the materials have been furnished dies or conveys
away hia estate or intereat before the filing of the petition, it may
be filed and prosecuted against his heirs or against the peraons
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holding the Mtet* or ioterot which he hMi in the land at the time
when the labor or material, were performed or fumiahed. If the
petition wu filed in the Ufetime of anoh penon, it may be proMh
cuted againit hia executor, adminittrator, heira or aaaignt, an if
the eetote or interest had been mortgaged to leoure the debt.

«8. If a creditor dies without having filed such petition, it
may be filed and prowseuted by his executor or adminiatrator; or
if he diea after having filed it, it may be so prosecuted.

84. If the petition was filed by the creditor before his right of
action accrued or after it was barred, or if he becomes nonr
suit or fails to establish his claim, it may be prosecuted by any
other creditor having such lien, who, at or after the time of filing
the original petition, might have filed a like petition on his own
claim. If the petition was filed by the creditor before his right
of action accrued and it is so prosecuted by such other creditor,
the claims of the petitioning creditor may be aUowed, but he shall
not recover costs, and the court may order him to pay a part or
the whole of the costs of the debtor.

8». If the interest of the owner in the building, structure or
land is under attachment when the statement of the account is
filed, the attaching creditor shall be preferred to the extent of
the value of the buildings and land as they were at the time
when the labor was commenced or the materials furnished for
which the lien is claimed, and the court shaU determine, as pro-
vided in sec. 15, what proportion of the proceeds of the sale shall
be held subject to the attachment, as derived from the value of
property at such time. If the attaching creditor recovers judg-
ment, the proceeds so held subject to his attachment, or as much
thereof as may be necessary, shall be applied upon his execution
and the residue, if any, in the same manner as if there had been
no such attachment.

86. If the interest of the owner of the property is attached
after the filing of the statement, the proceeds of the sale, after
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AbMdoament of woik bjr eoBt«etor, 265

A«n„^ " ?^^ to notio, of tUdng, Ml
Action, to enforce lien on »wlty, elding lienbolderm • nurtr 289Amendment of biU in, effeet rtU«. 144

'^'
Appeal in, when it liee, 168
Carriage of prooeodinga in, 162

Coort in wUeh to be bronght, 161, 162
Defence in, time for deliTcring, 161

SS'S'SJftS
*"

"'"^ •"• *" '"'

For partial performance, 64
*unna of proeeedingi in, 182, 142, 168

See Forma.
How to be Immght, 151 .

U for penalty or forfeitnre, 59, 226 '

Jadgment in, when appeaUble, 163
Judgment in, when final, 163
Jnriadietion of Dfnaional Court in, 160
Joriadiction of County Conrt Jadge in, 160
Keeps alire other lieni, 166
Lienholdm on same property need not be made partie., 152,

Otter lienholdera may attend trial of, 169
Wth

.
I jnholders may be let in to prove claim, 169

lAip..,d«n$ when to be regiatered, 144, 156
Matenala, sale of, may be ordered in, 159
Mortgagee, prior, against, 162
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Action—Continued.

Payment. ontXirtW^^'*T°'°'*«"«««' ^^^

Plaintiff murt i^ ^.t w. -^uf*?* "' ^^^

Procedure ^i« "*^* '*' **'*^°° » ««»Plete, 142
Kepstered lien, time for, 144
Sale may be ordered in, 159
Statement of claim in, 151

^^ore at trial of, 159

A«ia.ra, ,^B„to „„^^ yenft-b. data, bv mP«'«>M authorized to take, m ^' "*

Verifying statement of claim, 130
See Forms.

Agent, affidavit of verification by, 126, 131
Discharge of lien by, 147, 148

.
For wife, husband acting as, 88

TT^h^r^.' "1° «° «*lty. eff^t of, 89

s:^:£rt:sgir^-------
Effect of on lien of third party, 89

What constitutes, 82
Ambipiity of former sectiom,, commented on 7
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Amount of lien, 87, 92, 111, 129, 171
Arbitration, effect of agreement for, 14
Appeals m action to enforce lien, 163
Architect, proviaiona respecting, under Quebec law <lAa o^ oraArchi^t, certificate of, whentudiCp:^'/,;' efalf'

^
Action agamst, for damages cannot b^ joined with lien claim.

When entitled to lien, 69

Arfi^l"'*'" r^*" ^^^^ "^"^ fl""! certificate, 136Artisan, hen of, on chattels. See Lien on Personal^

RiS^'otm'"'
'^"'^' ^'' '"^ «^^'^^on,*"l26

.When bound by agreement to waive lien. 89

^^np°VJ ^"S' ^I
"^"t""*"', when invalid, 321

General, for benefit of creditors, effect of, 121, 324Of hen must be in writing, 147
Of right of lienholder, 147
Effect of, on lien on chattel, 43, 44
Priority of lien over, 120

Attachment of debt, effect of, on lien on chattel, 42
Frionty of hen on realty over, 120

Authority of owner, for work on chattel essential, 33May be imphed from circumstances, 33
Bailee, deHveiy of chattel to, for safe custody, does not affect

Bankruptcy does not affect lien on chattel 48
Bridge lien can be ckimed for work on, 58
Builder had no lien at common Uiw, 1

Must notify theppoprietor of the immovable, of contract,
under Quebec law, 350

Builduig, church is a, subject to lien, 83
Effect of, destruction of, 85, 86

Building, lien for erection of, 58
Lien on, apart from land, 96, 103
For public or charitable use not liable to lien 83
Municipal, not liable to lien, 83
Municipal, in Manitoba liable to lien, 186

vare of chattel, lien claimant must take ordinary 48
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Conitraction of Lien AeU—Continued
New York Act, 23, 2i
Effect should not be given to technical objection, 21
Judiciary will not extend rules of, to caaea not provided for,

c2, 26
Not restroBpective, 27
Provisions creating the right to a lien strictly construed. 20
Provisions dealing with enforcement of lien liberally con-

strued, 20, 22 ^ "
Contract, acceptance of imperfect performance of, 112

Abandonment of, equivalent to completion in computing time
for registration, 265

Effect of entire, 71
Husband's, when binding on wife's estate, 77, 08
Illegal, no recovery under, 70
Imperfect performance of, recovery notwithstanding 64
Impossible of performance, effect of, 112
Lien is dependent on, 9
Lienholder may demand terms of, 150
Minor not able to make, subjecting his property to lien, 59, 87Of sale oral, person having, not an "owner," 97
Order for the inspection of, by lienholder, 151
False statement of terms of, liabUity for, 150
Performance of, when not essential to recovery 64
Quantum meruit, 71
Statement as to, when to be filed by contractor, 150
Time may be essence of, 68
Substantial performance of 72
To waive lien, void, 57
By trustee binds trust estate, 54, 96
Waiver of time for performance, 64

Contractor, lien of the, 12
Abandonment of work by, 265
Assignee of

,
how far bound by agreement to waive lien, 89

Contractor, definition of, 52
Dismissal of, 60, 63, 68
Had no lien at common law, 1
Rie^t to lien, 58
Materials furnished by, exempt from execution, 126
aestnction of lien, to amount payable to, 59, 87
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0«.n«^i ^ ^'y ^'*o actions. 157Oeneral powers of, 157 »

Junsdiction of, 160

' is* °''°°*^^'-''^^^-etlo„ to enforce lien 144

Custom S^de iJl'^T* *° "**' *«

60.66 '

^"* ^ ^^--^^^th claim to elrfor^e lien.
No lien for unliquidated. 79

DeathtfrnKrlieTn"'' ^'""^ '^'' '''
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Defendants, who should be made, 162
Definition of common law lien 1
Drtnitions.—See Words and Phrases.

?w***°'
^^^ «oiwtitates sufficient, 130

DefecU in, under Quebec law, 345, 356

dS.']?^?
"^

°J
P^?P«rty effect of, on contract, 85. 86, 110

Difficulties attending lepslation respecting liens. 4
Discharge of hen, application for, 147. I4I

By agent. 147. 148
Costs of registering, how borne, 165
How effected, 147, 148
Motion for, 148
Registration of receipt, 147
Security may be required on, 148

Dismissal, action by contractor for wrongful, 60
Dimissa of contractor, subcontractor finishing work. 63Dismissal of contractor, and removal of plant. 68
Dower, when bound by lien, 89
Drain, lien for work on, 58
Drain pipe, lien for laying, 10
Enforcement.—See Action to Enforce Lien.
Enforcement of lien on personalty, 31
England has no mechanics' lien law covering realty, 2
Equitable estate, how affected by lien, 94, 95
Equities cannot be invoked in construing Lien Act, 25
Estoppel, Acts which create, 15, 16, 45, 94

Application of principle of, 15, 16, 97
Certificate of architect no, 141
In" relation to lien on ohattel, 45

Execution, effect of, levy under, on lien on chattel, 43
Lienholder may enforce claim by 167

Execution Uenholder's right to, agaiilst primary debtor, 167
Material exempted from, 125

E^ifofTn^H **'"'*'' "'**'^ ^*'"'*'''° ^° <^«'-' 344

Extras, when lien may not be had for, 74
Pees of court in action to enforce liens, 164
Fee wmple, how bound, in contract with lessee, 96

Effect of instantaneous seisin of, 97, 98
Fences, lien can be claimed for work on, 4
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Trade, 31, 82

Affidavit of?il *.**'' ^32, 168

Authorized l^ct,i^ '" commencing, an action. 174
Cer^cate vacating lien, 180

future acquired oroDei^ i-

J^t««» advance. S^'*°°°'**' 107

^•"•iriunent. So^of ir^"**^ *° «™re. 108
Government agentT^ii^ **^*'' ^^0

G5«ding a Jot. lien fo^ lo
"^ °' ^"''^ "^'^d. 239

H^han^td^r^.^.^. 151

^
HuBband presuWl Jl*'"'^"'* ««^t wife 77 m
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Inerwf^d jjlujJien lu. priority over mortgnge to extent of, 106,

Incorporation^of material, in building, when nece«ary for Uen,

SfX^uitrrsrs^" °^ ^^^-^ '«' "^°' ^^' ^^
Cannot robject hia property to lien, 59, 87

Information, lienholdera may demand from owner, 150
Incumbrancers, how made parties to action, 161

Notice of trial to be served on, 161
Prior, when to be made partiies, 109

Injunction restraining the removal of materials, 124
^Btanteneous seisin owner having, effect of on lien, 97, 98Insurable mterest, 110
W»nce, proceeds of when subject to lien, 110, 111
Interest, ^a^ incident of the principal sum, payable under the

Interpretation Acts, effect of, 23, 27
Jiterpretation of words.-See Words and Phrases

uSS!^l '^i°^
contractor not conclusive upon owner. 161Judgment tmder Woodmen's Lien Act prevent judZntuJder

mechanics' hen proceedings, 225
Judgment, penonal, may be recovered, 167
Jurisdiction, service of statement of claim out of, 154
Jurisdiction, service of writ out of, 154
Jurisdiction, court has no, to enforce lien out of territorial 186•Jurisdiction of County and Division Courts, 160

"'"***"'^' "^
Of Master, 160
Of Court of Appeal, 172
In British Columbia, 233

King, goods of the, not subject to lien, 49

"t:t^z:,r ""'"*" "'"""^ - '—^"'«
Laborer, definition of, 223

Lien of, 224

Employed in clearing land for cultivation not entitied to

Payment of, when to be approved, by contractor or ^ib^xm-
tractor, 231
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'""""'«-««'"»n.«K^

! !

I-enholden, any n^LjT^ ?°. «»*«»«« with !««.«. 9fi

Effect of ngreemenj to W»^ ,?*'*'S
^«' 152

^l^ction of chattel, SO

^;;^^Jwhe« prevented lyf„.„d. 49 .

E«eJitial« of, 32
Effect of estoppel on, 4S
B»«tonce under civil law 32Extent of, 30 '

^
*'** twde fixture,, 82



nnm.
897

Ll«n on PtewMlty—Conlmiwd.
u«neral, 29
Aoeeworial matsriali not inoladed in. 81How ^^^ .tUchment, execution or «.ig„ment. 42,

How lort, 40
Origiiially gave no right to tell chattel, 82
Application of proceeds of sale, 169
Owner of chattel must authorize woric, 30
"Owner," definition of, 170
Rights of owner of chattel, 48
Bights of third persons under 49
Not lost by dissolution of partnership, 47, 48Not lost by Statute of Limitations, 47
Not iiestroyed by unliquidated claim. 47May be lost by estoppel, 45
Particular, 29
Possession essential to, 32
Notice of sale to be given, 170

'^^^t::^'^ °"*°' •~"*^ »"• *>• «• "

Bight of sale given under, l(i9
Waiver of, 40
Instances which are not waiver of, 45
Not attachable or assignable, 44

Lien on movable property in Quebec, 358
Lien on realty a charge upon the whole realty 10

Action to enforce registered, time for, 144
Agreement to waive, eflfect of, 89
Agreement to waive, must be signed, 58Am^ for which it may be claimed, 87, 92, 111. 129, 171Arises from contract or direct dealing, 59, 60
Is an interest in land, 92
Architect, when entitled to, 69
Eflfect of destruction of building, 85
Clums of lien for registration, 135
Defects in chiim for registration, 19, 20, 22, 132 133



for auterJcJs btfom »L»2— «f. 12
"'***«^ "-"V " adrwewl, 106Vw work done oo dUNr^* i * .

^*ofo««trwtor.,i»J'
^

Hm priority„,„^^^^^ ,.

^«!|12S!^'"
'^'""^ »"»"»* on.H 72

J'or flxtar«t, 81
Improvementi outside nt fh. k»ij.
May be cl«„.ed on tteri^ ^1^* ""^ »« •°»>J<«t to. 10

ing, 104
™"""^ °»t wcorporated in the build-

i" " "t«tutory right, 1, 92 '
"^

J^borer when entitled to. 224

I'unit of amount of, lu
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mt,'

lien oo Badtjr—CoNftniMd.
LeMor's intereat when bound by, 96
No U«n for nnliqaidated (Umages, 79
No hen for slight changM in building, 79
Minor may wsquire, 59, 87
Public buildingi exempt from, 83
Only owner's interest in land bound by 92
Assignees of owner, how far bound, 89, 147
No lien for clearing land, 79
Nature and scope of, 9, 58
No lien upon one property for worlc on another, 101, 103Of contractor, 12
Of subK!ontractor, 13
Trust estate may be subject to, 96
Persons entitled to, 58
None, where building is erected upon wrong property, 104
Pre-emption, right of, may be bound by, 95
Payments made to defeat the lien void, 113
ft^perty affected by, not to be removed, 124
Pnonty over assignments, attachments, etc., 119
Bailway lands not subject to, 99
Whether disoharr^ by destruction of building 85
Registration of, annulling, 147
Registry Act, how it affects, 106, 127, 135
Relates back to commencement of work, 10
Separate buildingi on same lot, 80
Sub-contractors entitled to, 13
Mode of realizing, 151
Takes effect from what time, 9
Takes priority over incumbrances not recorded when worit

was begun, 10
Unregistered, time for enforcing, 141
For wages, devices to defeat, void, 122
Work, done partly on land of owner and partiy on land of

stranger, 102
Work, performance of, requisite to right of 71Lu pendent, certificate of, when to be registered, 144, 156

Signed and verified for registration, 141
I«c«l judge, jurisdiction of, 204

Requisitions for cheques may be made by, 209
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liii

11

I if

jr^ •«»• »««-«l on dTU Uw 8MuTied womaii liiti.»«»» «# u '.

""""pKipertj.oJ.OT.joi

*e Appendix B, p. 377

?*«»0 of. 53, 74, 125

«• "'•" "*"»' '"««i^W.«l f,« .u^ .ui„
Wpomio. of, („ b„i|j^ .

"^••I of, fortidCS. '

"

^. of,^ b, ort.,^
°'
^„7jj/» •« for, 79

Q»el»c 1.,, 347 ' •
"'' * "O'tam. mKtor

r.u.„ ^^ „.^ ^ „^^ . ^_^
_^ ^^^

Notice to be irivar, i.„ i-

Medumic, rightnfcC L-Ir'';^"^*^ '•-' 351
Realty.

**** ^'^'" 0° Penwnalty, Lien, on
M.n« «yect to mechanics' lien,. 129

Special proviaion. .latin, to Hen, .n. in Nova Scotia, 286



nan.
4a

Mlnow ntiUed to li«n, 59, 87

Sub^u^^to li«. M giv« to p.y off prior incn„br«.e.,

"'•' "•
XTi:7oe~'^«'-""» »* -'^ "d not b. .

MortSSTprio;*^!^'**''*?,""''" -"^i^ «d "en. 106

35;iti^trrir2-^^^^^^^ -• -. ^-

XNew rork Lien Act, how conrtrued, 23
aee Appendix A, p. 363.

if^ST"?
P™'°'"««y. when waiver of lien. 149 349

Sub-contractor to give, 114
Which workman murt give in Quebec, 350

Ontario Lien Act, hiatorical development of 7 52

Origin of lien on chattels, 1
Owner of chattel, right, of, 48

May inspect property, 48

^^^"!J,"
"""*"' ^P"*^ '«"» circnmrtance.. 30. 33
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Aeceptugr work, 64

*^ppel of, 97

Married woman aa, 87. 88, 101

«Mnt^^^ ° "^ «»"™« top«f«a,,
ranly of, to eontmot, aeeeMary 92

J^ nnw be done „ ij.^„^ gj^ ta^S,:SL°^r'~? »'- »« «. 97

Act, 8 ^ «PPWlienaive of effect of 1dm
Partiea in Ken auits, adding, 153

^igneea, 89, 126, 147
Defendanta, 162, 168
W«ntiffii, 152
Hwhand „d wife, 77. 88

S?*"
**'' «o°«laded by decree, 11

«« De before court to determine amount due. 118
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INDEX.

Made to defeat lien, void, 123
Of workman under Quebec law, 378
^owner, validity of, 116, 117, 118, 124
Definition of, 116

Jto court by owner, effect of, 158

SJ^T' ^r ^ ^ °'»<*« ^ action,166To sub^ntractor, validity of, 116
Made to defeat the Uen, void, 113

PV-roU receipted to be posted on worl«. 231
Pay-roll or sheet," meaning of, 238

Receipted for woodman's wages, 237

'^:,ZI:Tio''
'"* ''''-' ^ ^"*~^- "- ^-. 2, 4

Perc^toge to be retained, sub-contractor's rights in, 113 259to be retained, wage-earners' rights in, m, 196
to be retained on amount actually earned, 116
Must be retained for period of thirty days, 114. 115PersonP^ more than specified percentage doe. «. at hi.

How computed, 116
Performance of contract, excuses for abandonment, 68

Jiffect of taking possession, 66

^yial imperfections of no effect, 65
waiver of, by owner, 112

Person, definition of, 53
Pemmal ^presentative, when bound by agreement to waive lien.

vJ^nJ^'"'^^
lienholder entitled to lien, 146Peisonalty.-See Lien on Personalty

Po««s8ion of real estate, eflfect of owner takinir 66Poaa^ion of chattel essential to lien, S *
Exclusive, not essential, 35, 38
Must be lawful, 34
Must be uninterrupted, 34
Actual and constructive, 34
Involuntary surrender of, does not affect lien, 85

408
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\'T'

«JJ^ of wai not wvivTlien 35

fttee to be paid by Sim.; i? •*"*"* "^ ^'«>. 95

BrtentiSi of m^^' ^ "»' ^"

nT *?"^ "* ta»^ SMS as.

Fixtures, 81
Mines, 129, 286
Pnblic, 84, 91
BaUwajr, 85, 99, 100, 126, 171Public property exempt, 84, 91P-W^wbere part of .on^ ^^,^,^^^^^ ^^^

Railway company, lien on lands of 85 «w

v
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Beeeipt on discharge of lien, 147, 148
Begirtjtion of lien neeewry to keep it di^ lo, 125ftwr, effect of u against Uen, 106, 127, 135 <

^'Oni of, recoverable, 166
Claim may be regiatered by aadgnee, 127
Discharge of, order for, when made, 147CUim for, may include any number of p«»perties, 131Time for not prolonged by sappl,ii,gtriller6
Dispensed with, when, 183

*^*^ "^ * "^™"' "

Dnty of registrar on, 133

Pw*for 'l33
^**° 0' dnty of registrar, 134

Rffirwtry Act, application of, 127
Time for, of sab-contractors, 145
Informalities in, not to invalidate. 128
Manner of, 133
When made in land titles office, 125

Vacating, on giving security, 148
Of lien for wages, 135
Of privilege of builders, under Quebec law, 355vt Its pendent when necessary, 144, 156
Of contractor's lien, after last certificate, 136
Of land in different divisions, 129
Of a builder 's lien, under Quebec law, time limited for, 346Effect of notice on prior, 135

Registry Art, how lien proceedings may be affected by, 106, 127,

Remedial legislation, Lien Act is, 26
Remedy, cumulative, a mechanics' lien is a. 26
Repairs, lien for, 58, 82
Repeal of lien law, construction of repealing Acts, 27 28Replevin, effect of, on lien, 44

^^
'

Report on sale of land to be made.by judge or officer 159
Retompectave effect, Mechanics' Lien AcS^to ha"^;, PSale of chattels, right given by the Act, 32

Of land, court may order, 159
Of materials may be ordered, 159
Report on sale of land, 159
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a«OTi»{*- ^ «Mmpt from lien. 83
*»*«'»"fy, effect of takuur /«. k

Effect of uinf^'i^ ""u" ^**' 149
Other, if KriSL^" *S***^' ^' *2

^ Vacating lien on wiSJl ^ "?* "° «^«el«, 42
Service, lien for/ss ^ ''^ ^'^ft 148

Meaning of, 141

st2?«J?g»^^°°^^^^^ ^^

Sidew^ iL foTttiS." 5^""^^—
^ «^ lien, 48, 44

^«n for work on, 68
Speciflcationa, contract must be De.f„ «Owner does not warrant S.??,?

""*** «ccording to, 71 112
8tat».ent of.cl«n., P^S^^t^r '*-!r^^ «^* «

"^
^•terial defects in, 128 m '''"^*°«^ ^^ fllin*, 151
Service of, when to li eff;rtel iri

creating it, 12 potential right of
interpretation of, 17-26 ^

Repeal of, 27, 28

-Acquires no lien for materials nnHi ,•

laen of, 13
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SDb-contraetor^-(7oii<i»«Md

.

Limit of elaim of, againct owner, 112
Exemption of materials tram exeention, 125
Notice of lien to be giren to owner, 114 '

EfPeet of ne^eet to give notiee, 114
Payment of, by owner, 116
Owner may aet np atipnlation with eontraetor as answer to

claim of, 111
Sabrogation lien of sub-contractor not by way of, 13
Substantial compliance with certain seetiona sdBeient. 22. 132.

133

Substantial performance of contract by sub-contractor a condi-
tion precedent to payment, 18

Sunday when included in computation of time, 138
Superintendents when entitled to lien, 66
Technicalities disregarded once lien is created, 21
Tender effect of, in relation to lien <m chattel, 44, 45, 46

Made for the purpose of deceiving other tenderers, effect of,

Time when Sunday included in computation of, 138
Limited for registry, how computed in Quebec, 846, 349
For action to enforce registeted lien, 144
For registering Us pendens, 144, 156
Inexact statement in claim as to, sufficient, 130

Third parties not deprived of lien by agreement, 89
Trade fixtures, law relating to, unchanged, 31
Trial appointing day for, 168

Notice of, 161

Trifling work supplied after substantial (Completion will not eX'
tend time for registration, 6, 140

Trust estates when subject to mechanics' liens, 54, 96
Valuation additional, how ascertained under Quebec law, 343
Vendor, interest of, when bound, 94, 95

Lien of, distinguished from mechanics', 14
Wages, definition of, 53

Lien for, 121

Contract not fulfilled in case of lien for, 121
Devices to defect lien for, void, 122
Priority of lien for, 121
Begistration of lien 'for, 135
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Meaning of, 8<j

Wf^intewrtof.wh«nboandbyeontr.«t„#i. v..Wen on property of, 87,101 ^^ *** ^°''^<»' ««

WordrLS^p^"^' Prrferentiri dim nnder, 86. 93
"Builtoig or erection," 257

'

Contract," 266 ^ "'

"Contractor," 62, 68
"Enjoyed with," 104
"Fnmiahed," 77
"In nqiect of," 74
"Interert," 96
"Inenmbranoe," lio
"Labor," 66
"Material," 68
"Owner," 52, 53, 84, 99
''PaymentB," ue
"P«y-roU or sheet," 238
"Perwm," 63, 59
"ftior mortgage," 105
Fh)ceedings,"l68

"Repaired," 82
"B^rirtry oflkse," 53
"Service," 66, 141
"SnlH»ntraetor,"52 53
"To be rued," 78
"Wagea," 53



Words and pknam—CoHUmttd.
"Wharf," 86
"Woik," 66

I

Wori^on flhrttd nraat be aUlfal to eiwte lien. 89On ehattel mnat ba Mthoriied 1^^ owmu^
For rMligr ne«d not be done at aito (tf boilding, 71

«-m^ .
*" •«««*»<» w»tJ> oontraet, 71, U2

Workman '^J^nctbn between, and mannfaetoi«r nnder Qn*.

Bnhaneedvatae given to moveable by, bow aettled onder
VMbee law, 848

Mini ^
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