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McCOLL v. C.P.K. VO.

Manitoba King’s Bench, Prendergast, J. September 20, 1921. Man.

Stalut«*N (SU.A—(Kl)—Worlunvn’H Compensation Art, Man. Sluts. k.B.
mill ch. 125—8ectlonH l:t (1) and 01 (4)—Construction— ------
Hallway Act. » & lo Cleo. V. ch. OH — Construction—Perao» McCoi.î, 
Injured within the Meaning of sec. 885. y.

Sections 13 (1) and 61 (4) of the Workmen’s Compensation Act, C.l .R. Co. 
1916 Man. Stats, ch. 125, read together mean that where in any 
case there are the two elements of (1) employment and (2) 
injury (or accident in the sense of accidental injury) arising 
during the employment then every right of action which the 
plaintiff or his dependents might otherwise have under sec.
13 (1) of the Act is taken away by the order of the Workmen’s 
Compensation Hoard under sec. 61 (4) determining that the 
only right of the workingman or dependent is to compensation 
under the Act. The element of tort is not a factor and may 
or may not be present in the case.

The words “to any person injured” in sec. 385 of the Railway Act,
1919 (Can.) ch. 68, are used in the sense of “any person hav­

ing received an injury recognised by law," and the death of a 
human being, though clearly involving pecuniary loss, not being 
at common law a ground of action for damages, the above 
section does not give a right of action, in case of death, to the 
widow and administratrix of the person killed.

ACTION by the widow and executrix of a workman killed 
in the course of his employment with and as a consequence 
of the negligence of the defendant company. Dismissed.

D. Campbell and 0. Campbell, for the plaintiff.
L. J. Reycraft, K.C., for defendant.
John Allen, K.C., for Attorney-General of Manitoba.
Prendergast, J.:—The plaintiff, whose action is for dam­

ages, sets forth in her statement of claim that she is the 
widow and administratrix of William McColl, deceased ; that 
he was killed in the course of his employment with and as 
a consequence of the negligence of the defendant company, 
and that she sues on behalf of herself and her infant 
daughter Grace McColl, at common law, under and by virtue 
of R.S.M. 1913 ch. 36, being an Act respecting compensation 
to Families of Persons Killed by Accident, and under R.S.C.
1906, ch. 37 now 1919 (Can.) ch. 68, being the Railway 
Act, and amendments thereto.

The statement of defence contains the following :—“11.
The defendant denies that the plaintiff has any right of 
action against the defendant at common law either on behalf 
of herself or of the said Grace McColl. 12. The defendant 
denies that the plaintiff has any right of action against 
the defendant either under or by virtue of ch. 36 of
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the Revised Statutes of Manitoba 1913 or ch. 37 of 
the Revised Statutes of Canada 1906 and amendments 
thereto or ch. 68 of the Statutes of Canada 9 & 10 
George V, or under or by virtue of any other statute 
or statutes whatsoever. 13. The defendant says that the 
said deceased William McColl was a workman within the 
meaning of ch. 125 of the Statutes of Manitoba, 6 George V., 
and amendments thereto. 14. The defendant says that by 
the said ch. 125 of the Statutes of Manitoba 6 George V, 
Part 1, and amendments thereto, the plaintiff has a right 
to claim compensation under said Act, and that by sec. 13 
thereof it is provided that the right to compensation pro­
vided by the said Act shall be in lieu of all right and 
rights or actions statutory or otherwise, to which 
a workman or his dependents are or may be entitled 
against the employer of such workman for or by reason 
of any accident which happens to him while in 
the employment of such employer and no action in 
any Court of law in respect thereof shall lie. The 
defendant says that by the provisions of the said statute 
any right or rights of actions which the plaintiff 
might otherwise have had against the defendant have been 
taken away and that no action now lies against the de­
fendant in respect of the matters alleged in the plaintiff’s 
statement of claim. 15. The defendant says that the 
plaintiff’s statement of claim disclosed no cause of action 
against the defendant and the defendant demurs thereto.”

After filing their defence, the defendants at once made 
application to the Compensation Board under sec. 13 (2) 
and sec. 61 (4) of the Workmen’s Compensation Act 1916 
Man. ch. 125, for adjudication of the plaintiff’s right of 
compensation, and to have it determined whether the action 
is one the right to bring which is taken away by Part 1 of 
the Act.

Before the date fixed for the hearing of the application, 
however, the plaintiff obtained from my brother Galt an 
interim injunction restraining the defendants from apply­
ing to the Board, which he made permanent a few days later 
on the ground set forth in his judgment reported in (1920). 
51 D.L.R. 480. But in the Court of Appeal (1920), 53 
D.L.R. 722, 30 Man. L.R. 534, where the matter was carried, 
the injunction was dissolved on the ground that it wa- 
premature.

Then upon the plaintiff’s application being taken up and
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heard, the Compensation Board finally made an 
order declaring that “the accident sustained by 
the said William McColl deceased is one with 
respect to which the dependents of the said de­
ceased have a right to compensation under Part I. of the 
Workmen’s Compensation Act," and that, “this matter is 
one in which the right to bring action for or by reason of 
such accident is taken away by Part I. of the Workmen’s 
Compensation Act."

Having so obtained this order, the plaintiff's next step 
was to apply to the Referee under R. 466 of the King’s 
Bench, to have the question of law raised in the defence 
as herein above set forth, determined at once; upon which 
the Referee ordered that the same be set down for hearing 
in the Wednesday Court which was done accordingly, and 
the matter so came before me and was duly heard.

The question seems to be in brief whether each and every 
right to bring action which the plaintiff might otherwise 
have is taken away by virtue of the Workmen’s Compensa­
tion Act and the Board’s order made thereunder, and if such 
be the case the action should be permanently stayed.

The plaintiff sets forth three causes of action in her state­
ment of claim, being:—at common law, under our Lord 
Campbell’s Act, and under the Railway Act of Canada. 
Counsel on her behalf having, however, stated on argument 
that he would not urge that she had any claim at common 
law, we have now only two of the statutes to deal with.

1. As to our Lord Campbell's Act.
The Act thus commonly referred to in this Province is 

ch. 36 R.S.M. 1913, being an Act respecting Compensation to 
Families of Persons Killed by Accident; and it is sub­
stantially a reproduction of Lord Campbell’s Act being 
1846, (Imp.) ch. 93.

The defendants’ contention is that the plaintiff’s right of 
action under this enactment has been taken away by virtue 
of the Workmen’s Compensation Act 1916 (Man.) ch. 125.

With respect to the validity of this last Act generally, 
and the power of the Legislature to provide for such a 
scheme of compensation and create such a body as the 
Compensation Board, I would refer to the case of Kowhanko 
v. Tremblay (1920), 50 D.L.R. 578, 30 Man. L.R. 198, for 
the judgment of this Court, and (1920), 51 D.L.R. 174, 30 
Man. L.R. 198 at p. 213 for the judgment in appeal.

As to the finality of the decisions of the Board, there is 
sec. 13 (2) which reads as follows :—

K.B.

McCou.
v.

C.P.R. Co.
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M:in. “ 13 (2). Any party to an action may apply to the Board 
K B for adjudication and determination of the question of the

plaintiff’s right to compensation under this Part and as 
McCuii. to whether the action is one the right to bring which is 

CPU Co. taken away by this Part, and such adjudication and de­
termination shall be final and conclusive."

We have, it is true, in the judgments of our own Court 
of Appeal in the case of Can. Northern R. Co. v. Wilson 
(1918), 43 D.L.R. 412, 29 Man. L.R. 193, and Kowhanko v. 
Tremblay, already cited, what was referred to by Mr. Allen 
for the Attorney-General as two schools of thought, re­
presented on the one hand by Cameron, J„ who holds that 
all orders and decisions of the Board in establishing its 
jurisdiction are absolutely unassailable and unimpeachable, 
and on the other hand by Perdue, C.J.M., who was of opinion 
that the Court can interfere where the powers given by 
the Act have been exceeded or where a fundamental prin­
ciple inherent in the Act has been disregarded so that a 
want of jurisdiction in its officers supervenes.

But, whichever view should prevail the present case could 
not be affected thereby in my opinion, inasmuch as the 
Board’s order, as I find, was justified.

This order of the Board, following sec. 13 (2), contains 
two decisions. One is on “the question of the plaintiff’s 
right to compensation," the propriety of which is not dis­
puted as I understand. The other is “as to whether the 
action is one the right to bring which is taken away," the 
propriety of which is disputed and so becomes part of the 
main issue.

The difficulty in construing the Act, if there be any, is 
very much lessened by the fact that, in order to ascertain 
which causes of action are laid at rest or taken away, wi 
are not driven to have recourse to inferences from the de 
finition as found in sec. 3, of the claims which the Board may 
properly entertain; for we have secs. 13 (1) and 61 (4) 
which specifically state what causes of action shall b' 
so taken away and when the action shall be stayed.

Section 13 (1) states that the rights which are so takci 
away are “all rights and rights of action, statutory or othei 
wise, to which a workman or his dependents arc or ma 
be entitled against the employer of such workman for < 
by reason of any accident which happens to him while in 
the employment of such employer." And sec. 61 (4) pn 
vides that “where an action in respect of an injury i
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brought against an employer by a workman or a de­
pendent," then, upon the Board’s order being made, "the 
action shall be forever stayed."

Mr. Campbell, however, urges that under Lord Camp­
bell’s Act, in case of death of the workman, a right of action 
by the dependents only lies where the injury has been caused 
by such neglect or default as would have entitled the work­
man to damages if death had not ensued ; that the right of 
action in such a case is based on tort, and that consequently 
it is not one to which the party is entitled “for or by reason 
of the accident" as set forth in the Workmen’s Compensa­
tion Act.

It is plain from the reading of our Lord Campbell’s Act, 
and there is an abundance of decisions to shew, that an 
action thereunder is founded on tort; whilst Viscount Hal­
dane in giving the judgment of the Privy Council in C.P.R. 
v. Workmen’s Compensation Board, known as the “Sophia 
Case," 48 D.L.R. 218, [1920] A.C. 184, said that under the 
Workmen’s Compensation Act the right arises not out of 
tort but out of the workmen’s statutory contract. But I 
do not think that this distinction, real as it is, affects the 
question we are now dealing with.

I consider that if sec. 13 (1) instead of using the words 
“for or by reason of an accident which happens to him" had 
simply used the words “when an accident happens to him,” 
the same thing would be substantially conveyed ; and I take 
secs. 13 (1) and 61 (4) read together to simply mean that 
where, in any case, there are these two elements present,— 
(1) employment, and (2) injury (or accident in the sense 
of an accidental injury) arising during the employment, 
then any right of action which may exist is taken away by 
the Board’s order.

To put the matter in another form, the rights declared 
to be taken away are all those rights of action where em­
ployment and injury in the course of employment are the 
ingredients or some of the ingredients, not necessarily all 
the ingredients. The element of tort may be present in the 
case and it may not be; it is simply ignored in the section 
as not being a factor.

Of course, in all rights of action under Lord Campbell’s 
Act as well as in the present case, we have these two in­
gredients or conditions, even if the element of torts be also 
present; and for that reason in my opinion they all come 
under the purview of the Workmen’s Compensation Act.

K.D.

C.P. S 
<
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2. With respect of the Railway Act, 1919, (Can.) ch. 68.
The section which the plaintiff particularly relies on, is 

sec. 385, which reads as follows :—
“385. Any company which, or any person who, being a 

director or officer thereof, or a receiver, trustee, lessee, agent 
or otherwise acting for or employed by such company, does, 
causes or permits to be done, any matter, act or thing con­
trary to the provisions of this or the Special Act, or to the 
orders, regulations or directions of the Governor in Council, 
or of the Minister, or of the Board, made under this Act, or 
omits to do any matter, act or thing, thereby required to be 
done on the part of any such company, or person, shall, in 
addition to being liable to any penalty elsewhere provided, 
be liable to any person injured by any such act or omission 
for the full amount of damages sustained thereby, and sucli 
damages shall not be subject to any special limitation ex­
cept as expressly provided for by this or any other Act."

This section as it is plain is not meant to afford redress 
only to servants and employees but as expressed “to any 
person injured" by any of the wrongful acts or omissions 
therein referred to.

The question is, when a person is killed as a consequent ! 
of any of these wrongful acts or omissions, can his de­
pendents claim to be persons injured by such acts or omis­
sions and may they maintain an action? Or more broadly : 
Does an action for damages for death of a human being such 
as the one in this case, come within the wording of this 
section?

The first thing to be noted is that the section uses neither 
the word “death" nor any of its derivatives, and that it 
contains no definition of an injury neither directly nor in 
directly by stating in what manner the person must be 
injured.

If we take the word “injured" in its broad and general 
sense there are indeed a great many ways in which a person 
may be injured by the death of another; a business man 
whose partner is killed in consequence of any of the acts or 
omissions stated ; a private teacher whose pupil so comes to 
an end, and even a friend whose health is broken up through 
grief over the death of a friend occurring in similar circun - 
stances, are all persons who are “injured" according to ti e 
definition found in the dictionaries; and moreover, it can 
just as truly be said of each of them as of the plaintiff here n 
that he is injured by the act or omission which caused ti e
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death. In all of the four cases, the wrongful act or omission 
bears exactly the same relation to the death of the person 
killed, and to the injury of the person claiming to be injured.

Now we know that neither of the three supposed parties, 
although injured as stated, could maintain an action. But 
why not, and where does the distinction lie?

The distinction cannot be as to the nature of the acts or 
omissions which caused the injury, for we have assumed 
that they are all wrongful and that is all that is required 
in this respect. Neither can it be as to any class of persons 
injured, for the section says “any person.” There is only 
one other element or factor left, which is the injury inflicted 

. on the “person injured,” and it is with respect to the injury 
that the distinction must be drawn.

What is then this distinction ? I can find only one, and 
that is the distinction between injuries that are recognised 
by law and those that are not.

I conceive that Parliament meant to adopt the law as it 
stood without interfering with it, and so used the words 
"any person injured” in the sense of “any person having 
received an injury recognised by law,” or “an injury of such 
a nature that it is actionable."

In LeMay v. C.P.R. (1890), 17 A.R. (Ont.) 293, Osier, 
J.A., said, at p. 301 : “I admit the force of the argument 
against giving the extended meaning to the words ‘any 
person’ as used in sec. 289 of the Railway Act [now 385], 
where the statute gives a right of action to ‘any person’ 
injured by the act or omission of the company. I agree that 
it is not to be construed in derogation of the common law 
rule as to the non-liability of the master for an injury sus­
tained by one servant through the negligence of a fellow 

. f, servant, unless in the case of the particular act or omission 
provided against such extended construction is plainly 

) required.”
There is also the principle formulated by Best, C.J., in 

The King v. Carlile (1819), 3 B. & Aid. 161, 106 E.R. 621, 
that the common law is not repealed except by specific legis­
lation.

But, is an injury which results from the death of a person 
actionable at common law ?

Mr. Campbell declared on the argument as already stated 
that he would not so urge.

There is at all events an abundance of cases to the effect 
that it is not actionable, among which I would refer to

7

Man. 

K.B. 

McColl 

C.P.R. Co.
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Admiralty Commissioners v. S.S. Amerika, [1917] A.C. 38, 
where the law is fully discussed in two lengthy judgments; 
and to Monaghan v. Horn (1882), 7 Can. S.C.R. 409, where 
Ritchie, C.J., said, at pp. 429, 421 :—

“No civil action can be maintained at common law for any 
injury which results in death. The death of a human being 
though clearly involving pecuniary loss is not at common 
law the ground of an action for damages and therefore until 
the passing of Lord Campbell’s Act, 9 and 10 Viet. ch. 93, 
there was in England no right of action for the recovery of 
damages in respect of an injury causing death, nor until
R. Stats, c. 128 in Ontario."

But it may be asked: If Parliament, when enacting sec. 
385, took the law as it stood as to what injuries are action­
able or not, did not this include our Lord Campbell’s Act?

This was virtually answered in the negative in B.C. Elec­
tric v. Gentile, 18 D.L.R. 264 at p. 267, [1914] A.C. 1034, 
18 C.R.C. 217, where the Judicial Committee of the Privy 
Council, after setting out the note of an action under Lord 
Campbell’s Act, said : It follows that in their opinion a suit 
brought under the provisions of that Act [Lord Campbell’s 
Act of B.C.] is not a suit for indemnity for damage or injury 
sustained by the plaintiff by reason of the operations of the 
defendants.”

If sec. 385 contemplates the recovery of damages in case 
of death, it is also remarkable, as observed by Mr. Reycraft, 
that no principle for assessing the same is therein provided ; 
and the more so as it is recognised to be so particularly 
difficult to put an estimate on the value of human life, as 
observed by Parke, B., in Armsworth v. S.E. Railway Co. 
(1847), 11 Jur. (O.S.) 758, referred to in Admiralty Com. v.
S. S. Amerika, hereinabove cited.

The plaintiff also relies, for an interpretation of the word 
“person" in sec. 385, upon sec. 34, sub-sec. 20, of the Inter­
pretation Act, being R.S.C. 1906, ch. 1, which is as follows : 
“ ‘Person’ includes any body corporate and politic and the 
heirs, executors, administrators, or other legal representa­
tives of such person, according to the law of that part of 
Canada to which the context extends."

When making permanent the interim injunction he had 
already granted my brother Galt, in the judgment already 
referred to, 61 D.L.R. 480, held that by virtue of this pro­
vision of the Interpretation Act, the plaintiff, being the ad-
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ministratrix, is entitled to maintain the action. With great 11 
deference I must dissent from this view. K

The construction that I put upon this subsection is that ~ 
we should take the words “heirs, executors, administrators,

"and other legal representatives of such person," as mean- c.p. 
ing, “those who are the heirs, executors, administrators, or 
legal representatives of such person with respect to the sub­
ject matter dealt with in the particular enactment where 
the said word (person) occurs."

Now the plaintiff, although the heir, administratrix, and 
legal representative of George McColl generally is not so 
with respect to any right of action contemplated in sec. 385 
for the reason that George McColl never had any such right 
of action and that there never was anything in this respect 
to be inherited by the plaintiff as heir, nor administered by 
her as administratrix, as being part of the estate. It is to 
be noted that this sub-section 20 does not use such words 
as “wife” or “child" but only the words “heirs," “adminis­
trators,” and “legal representatives," all necessarily imply­
ing that something passes or descends, while there is in this 
case nothing whatsoever of that kind.

But, even if the words “wife" or “child" were included in 
the subsection, it is repugnant to reason and repugnant to 
our sense of the importance of such matters, to conceive 
that a new action, one of a peculiar nature, resembling the 
one under Lord Campbell’s Act which required the special 
enactment to be brought into being, should be created by this 
subtle and circuitous process. The statement of Best, C.J., 
in The King v. Garble, already referred to, applies also here ; 
as does that of 27 Hals. p. 157, to the effect that statutes 
which limit or extend common law rights must be expressed 
in clear and unambiguous language.

It seems also significant, as pointed out by Mr. Allen, that 
in the 30 years since which this sec. 385 has been in force, 
there has been no action in which it was contended that it 
gave a cause of action in case of death. In United States v.
De Goer (1889), 38 Fed. Rep. 80, at p. 83, we read the 
following :—

“No precedent has been shewn for reviving actions upon 
forfeitures that are mainly penal, though to some extent 
remedial. The instances of the death of defendants in such 
cases must have been numerous, and the absence of any 
precedent for revival of such actions is of no small weight
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as evidence that no such right in this class of cases has ever 
been supposed to exist.”

c.p.il Co.

From a careful summary prepared by Mr. Allen of the 
legislation of the different Provinces on this subject it 
appears that when section 386 was first enacted there were 
in every Province of Canada, Acts similar to Lord Camp­
bell’s, besides other compensation Acts in other forms, giv­
ing a cause of action to beneficiaries in case of death. Surely, 
it does not seem possible that Parliament in enacting sec. 
385 in that state of the law in the Provinces, should have 
intended to subject Federal Railways for the one and same 
death to a further cause of action and even to several 
further causes of action.

Another feature in the history of this enactment, is that 
from the beginning (Stat. of Can. 1856, ch. 11) down to 
1888 (Can.) ch. 29, this sec. 385, or more correctly the 
sections of which it is a development, did not give a right of 
action to anyone for the injuries resulting from the wrong­
ful acts or omissions referred to, but merely provided for 
punishment of the same by fine and imprisonment. The 
point is that, in the words “injury to any property or to any 
person” used down to 1888, the word “person" could there 
refer only to the person primarily injured, as only imprison­
ment and fine were therein provided for,

I am of the opinion then that the plaintiff does not have 
and never had any right of action in any aspect, either at 
common law or under the Railway Act; and that the only 
right of action she could have had being under our Lord 
Campbell’s Act is taken away by the Board’s order.

The action will be permanently stayed.
But the matter being one of considerable general impor­

tance, and raising difficult questions as to the effect of 
several statutes on each other which it is in the public 
interest to set at rest, there will be no costs.

Action dismissed.
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HAXE * ARCHIBALD v. THE KING.
Exchequer Court of Canada, Audette, J. June 2, 1921.

Public Works (§11.—10).—Contract—(instruction—Public Build­
ings—Plans—Competition of Architects—Order in Council
authorising same—Board of Assessors- 
conditions.

Power of same to alter

The Dominion Government, having need of additional departmental 
buildings in Ottawa, by Order in Council proposed a competition 
for architects involving the submission of preliminary designs 
for certain of such buildings, “the prizes being the selection of 
say five of the most successful competitors who would be in­
vited to complete working plans of such of the buildings as the 
Minister of Public Works may prescribe, for which they would 
be paid each $3,000. Of these latter, the architect submitting 
the best working plans would be employed to carry out this 
work at a commission to be arranged.” The Order in Coun­

cil also provided for the appointment of three assessors to 
judge the preliminary designs and select the five prize-winners 
to prepare the working plans as above mentioned, and to ask 
the most successful of sudb competitors to prepare the working 
plans. The award of the assessors in both cases was to be 
subject to the approval of the Minister under the Order in 
Council. Advertisements were then published inviting archi­
tects to enter such competition and, assessors having been 

appointed, conditions were published by them for the guidance 
of architects in preparing their competitive designs. By these 
conditions the number of competitors was increased to 6 instead 
of 6, as provided by the Order in Council, and each of the five 
unsuccessful competitors who submitted plans was to receive 
an honorarium of $3,000. Plans were submitted by the sup­
pliants, which were among the 6 sets selected. There was no 
approval of these plans by the Minister, and there was no 
competition as to final plans. The buildings were not pro­
ceeded with by the Government, owing to the breaking out of 
war and other reasons. Suppliants claim 1% on an estimated 
cost of $10,000,000 for buildings constructed on their plans.

HELD: That the Crown was justified under the circumstances in 
not proceeding with the erection of the buildings; and that 
even if a contractual relationship existed the delay in proceed­
ing did not constitute a breach thereof.

2. That the approval of the Minister of the plans was a condition 
precedent to the right of the suppliants to recover even the 
honorarium of $3,000; and that all the circumstances nega­
tived the existence of a contract between the suppliants and 
the Crown to pay the percentage claimed.

3. That no action would lie against the Crown on account of the 
failure of the Minister to approve of the suppliants’ plans, the 
matter being one of executive discretion.

4. As between a reasonable construction of the intention of the 
parties to a contract and an absurd one, the Court should be 
zealous to find reasons to adopt the former.

5. That the portion of the conditions prepared by the assessors 
which purported to change the conditions embodied in tno 
Order in Council were ultra vires and void.
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Cun. PETITION OF RIGHT seeking to recover $1,200 damages 
by reason of an alleged breach of contract between sup- 

—pliants and the Crown.
Sam i The facts are stated in the reasons for judgment.

A'“ ","1' " Eugene Lafleur, K.C., T. Rinfret, K.C., and G. Barclay, 
Tin: Kixn. for suppliants.

F. H. Chrysler, K.C., and P. Chrysler for the Crown.
Audette, J.:—The suppliants, by their petition of right, 

seek to recover the sum of $100,200 as damages resulting 
from an alleged breach of contract between themselves and 
the Crown, under the circumstances hereinafter set forth.

The Crown having realised the desirability and urgent 
need of additional departmental buildings, in the City of 
Ottawa, decided, as mentioned in the Order in Council of 
February 27th, 1912 (Ex. 1), to expropriate on Wellington 
street for such purposes.

After having obtained the report and plans of landscape 
architects with respect to laying out the grounds and indi­
cating the position and size of the various buildings, it was 
decided to call, under the provisions of the Order in Council 
of April 14, 1913 (Ex. 2), a preliminary competition open 
to “architects of Great Britain and of her colonies for pre­
liminary designs of the proposed buildings, the prizes being 
the selection of say five of the most successful competitors 
who would be invited to complete working plans of such of 
the buildings as the Minister may prescribe, for which they 
would be paid each $3,000. Of these latter, the architect 
submitting the beat working plan would be employed to 
carry out the work as a commission to be arranged.”

The Order in Council further proceeds to provide for 
three assessors to judge the preliminary designs and select 
the 5 prize winners, who will be asked to prepare working 
plans from which the most meritorious would be chosen.

The award of the assessors, in both cases, is subject to 
the approval of the Minister of Public Works, as provided 
by the latter Order in Council and the conditions herein­
after mentioned.

Advertisements, under the signature of the Secretary of 
the Department of Public Works, were then issued and 
published inviting architects to submit sketch designs in a 
preliminary competition for the erection of departmental 
and courts buildings. Copies of these advertisements are 
filed as Exs. 3, 4 and 5, whereby, by the latter, the time for
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the reception of the designs in the first competition in ques- Cm. 
tion is extended to April 2,1914. 'E)—

The assessors then published the “General conditions for —1
the guidance of architects in preparing competition de- s'\i £ 
signs," and a copy thereof is filed as Ex. 6, to which refer- Am " 
ence will be made in respect of several of its provisions. Tut kixn.

It is well to lay down as a guiding principle that the 
assessors had in no case the right to formulate conditions 
beyond the scope of, or varying, the Order in Council of 
April 14,1913, appointing them and defining their powers.

It may be well to state here that whilst the Order in 
Council provides for the selection of five of the most suc­
cessful competitors, the conditions (item 6 Ex. 6) provides 
for six.

Counsel at Bar for the Crown admitted that the figure 
6 had been mentioned in the conditions and that he did not 
intend taking any objection to it. However that may be 
that admission cannot have reference to any change in the 
Order in Council, which must be held to be the foundation 
and only source from which the assessors derived their 
power and authority. This is to be said with more force, 
at this juncture, with respect to sec. 6 of the conditions, 
which is in direct conflict with the Order in Council in 
respect to the payment to be made to the architects.

Indeed, the Order in Council provides that the five most 
successful competitors would prepare their preliminary 
designs and would be entitled to be paid $3,000 each only 
after completing the working plans prepared after the 
second competition. Then after this second competition, 
the best out of the five would be employed to carry out the 
work at a commission to be arranged. This is clearly stated 
and yet under clause 6 of the conditions a very material 
departure from the provisions of the Order in Council is 
readily found. This clause 6 proceeds by saying that the 
Government has appointed the assessors “to draw up con­
ditions etc..............and to select from the preliminary
sketches, six designs, the authors of which are to be in­
vited to submit final designs and each of the five unsuccess­
ful architects submitting a design in accordance with these 
conditions shall receive an honorarium of $3,000."

This part of the conditions is obviously different from the 
Order in Council which specifically provides that all the 
successful competitors should receive a payment of $3,000 
for their preliminary designs after supplying the working
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Can. plans, and furthermore that the best of them, of the five, 
Kx would receive his commission over and above the $3,000, 

thereby creating a liability of $3,000 which did not exist 
s»xk * under the Order in Council.

AHI'IIIHAI.U ...
v. That part which purports to change the terms of the

Tm Ki.xu. Order in Council is obviously ultra vires, null and void, be­
cause the terms of the Order in Council must prevail. The 
provisions of the conditions varying and changing the re­
muneration of the successful competitor is void and in­
operative, being beyond the power of both the Minister and 
his assessors. The British American Fish Corp., Ltd., v. 
The King (1918), 44 D.L.R. 750, 18 Can. Ex. 230; (1919), 
52 D.L.R. 689, 59 Can. S.C.R. 651 ; The King v. Vancouver 
Lumber Company (1914), 41 D.L.R. 617, 17 Can. Ex. 329: 
(1919), 50 D.L.R. 6; and Belanger v. The King (1916), 34 
D.L.R. 221, 54 Can. S.C.R. 265, 20 Can. Ry. Cas 343.

The extended time within which the sketches might be 
received expired on April 2, 1914. The 59 preliminary de­
signs were submitted within the allotted time.

As testified to, on April 16, 1914, the Minister of Public 
Works announced in the House of Commons that the asses­
sors had given their decision in the first competition, while 
notice thereof was never given to the 6 successful competi- 

" tors. See also Ex. 11 in that respect.
On April 18, 1914, Archibald, one of the suppliants, saw- 

all of the 59 designs exhibited in the “East Block" at 
Ottawa. He, at the same time saw the designs of his 
own firm therein exhibited, notwithstanding that clause 
11 of the conditions provided that the designs of the first 
competitor would “ be seen only by the assessors and the 
Honourable the Minister of Public Works and his Deputy."

While mentioning this inhibition, it might be said I am 
unable to realise that these successful competitors could 
be hurt or damaged by this publicity, because what they 
were to do in the final competition was to submit working 
plans—more matured plans—from which contractors could 
work, and that could be done only from the first designs 
respectively filed by the successful competitors. There is 
no satisfactory evidence that this public exhibition would 
work out a disadvantage to the competitors and there is 
further no evidence of any protest to that step having been 
taken. I only mention this point casually, because I cannot 
see that much turns upon it, to indicate that it should not
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have been done, since the assessors had undertaken not to 
do it.

Proceeding chronologically we next find that on July 4, 
1914, the Deputy Minister of Public Works informs the 
assessor, Colcutt, in answer to inquiry, that he “under­
stands the reason instructions were given to hold the mat­
ter of the new Departmental buildings competition for the 
present is that further progress may be made by the Federal 
Plan Commission..... covering Ottawa and Hull." Then 
on the 20th July, 1914, Russell, one of the assessors, wrote 
to the Deputy, and among other things said that some of 
the “selected designs came from the Old Country, and that 
might have some bearing on the time for receiving the 
drawings for the final competition." In reply to that letter, 
the Deputy wrote, on August 6, 1914, stating that the de­
signs of the 6 successful competitors were never returned 
for further development by the authors, as instructions 
were received to hold the matter for the present. Up to 
that time nothing had been done or said from which it 
could appear that the Crown did not intend to proceed 
within reasonable time with the erection of the buildings 
in question.

The war had then been declared.
Up to date nothing has been done in respect of the second 

competition, the enormous expenditure occasioned by the 
war having, for an indefinite time, stayed the execution 
of these buildings, involving the spending of several mil­
lions of dollars.

For want of proceeding with the second competition 
within reasonable time, the suppliants allege a breach of 
contract on behalf of the Crown, and claim, under the 
architect’s tariff for the Province of Quebec, where they 
reside, for preparing and furnishing preliminary plans 1% 
on the estimated cost of the buildings at $10,000,000—the 
sum of $100,200.

If the suppliants are entitled to so recover, the other 
5 competitors, who are in the same position, would also be 
entitled to recover upon the same basis. That is to say 
(see Ex. 11) if the 6 competitors have similar right of 
action, and that the cost of the building would equally be 
$10,000,000 and no more, that the total amount the Crown 
would be called upon to pay, under the advertisement call­
ing for preliminary sketches, is the sum of $601,200 and 
would not at that have working plans to start the erection

8 axe & 
Arciiihai.d
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('in. of the buildings in question. Can that be said to be the 
~ meaning, the spirit of the contract which resulted from sucli
—L advertisement? Did that contention ever enter the head

Six, e of the several contracting parties—if I may call them thus 
Am iimii.n —at tj,e jjme these 6 competitors accepted the Crown’s 
Tin Kin,;, invitation to compete?

A very large proposition indeed and a very extraordinary 
contention under the circumstances, which would operate 
harshly and unfairly.

When there is an offer of reward for the supply of a 
specific piece of information, the offerer clearly does not 
mean to pay many times over for the same thing. Anson 
on Contract, 15th ed., at p. 53, says:—“The offer, by way ot 
advertisement, of a reward for the rendering of certain ser­
vices, addressed to the public at large, becomes a contract to 
pay the reward so soon as an individual renders the services, 
but not before.

“To hold that any contractual obligation exists before the 
services are rendered, would amount to saying that a man 
may be bound by contract to an indefinite and unascertained 
body of persons, or, as it has been expressed, that a man 
may have a contract with the whole world.”

“While it is true there is a technical legal distinction 
between an exception and a reservation, it is also true thaï 
whether a particular clause in a deed will be considered ai 
exception or a reservation depends, not so much upon the 
words used, as upon the nature of the right or thing ex 
cepted. In each case the equities of all parties must be 
considered in arriving at the intent of the deed.” Delano v 
Luedinghaus (1912), 127 Pac. Rep. 197 at p. 198.

If in the light of the evidence an absurd result wouk 
be arrived at by adopting a certain construction, the Cour! 
must be zealous to reach another conclusion by a reasonable 
and sensible construction of the intentions of the partie 
to the instrument. Yates v. The Queen (1885), 14 Q.B.P 
648.

Under such circumstances the Court is entitled and in­
deed bound, to look at the whole matter from this point < 
view that, if there is a reasonable and sensible constructs 
of this alleged contract, and also an absurd one, the Corn 
should lean to the reasonable and sensible constructif 
apart from anything else.

I am glad to say that the solution of the controversy ca 
be readily arrived at from a legal standpoint.
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Under the Order in Council, April 14, 1913 (and its pro- can. 
visions must prevail against the conditions prepared by the 
assessors who derived their power and authority there- —-
under), all the 5 successful competitors are entitled to re- S*XK * 
cover, as a prize, is $3,000, for their successful preliminary " 
designs, after they have been completed, under the second Tut kixo. 
competition, by working plans.

As a condition precedent to any one of the 5 (or 6— 
liability be admitted to that extent) successful competitors 
for the preliminary designs, to become entitled to these 
$3,000, the award of the assessors “is subject to the ap­
proval of the Minister of Public Works," and under the 
case of Vautelet v. The King (1908), Audett’s Ex. C. Prac.
115, it would be a bar to the action, and there is no evidence 
upon the record that the Minister has ever approved of the 
award or was ever even asked to do so by the suppliants.
Only one of the 5 architects, however, could in the result 
be selected, and the suppliants cannot succeed because the 
assessors are not bound to accept their plans. Walbank v.
Protestant Hospital for the Insane (1891), M.L.R. 7 Q.B.,
166.

As a further condition precedent to any enforceable obli­
gation arising in favour of the architect who submits the 
best preliminary plans (a matter which still remains un­
determined) there must take place a final competition, 
which has never taken place, and the final plans must also 
have received the approval of the Minister of Public Works.
No one of these two events has as yet happened.

There is still a third condition precedent in the way of 
the suppliants before they can recover and that is there 
are now 6 successful competitors; but if in the final com­
petition the suppliants were ranked last, or 6th, they would 
be out of Court entirely, because the Order in Council only 
provided for the first five competitors and not six, and the 
Order in Council must prevail over the conditions, and yet 
the rank of the suppliants among the candidates has never 
been determined and there is nothing to shew where the 
suppliants stand. The assessors have no power to vary 
the Order in Council.

The conditions under which a right of action might arise 
do not seem to have so far been fulfilled.

All of these conditions are precedent to the existence to 
any legal obligation. The Court will not make any agree-

2—60 D.L.R.
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ment for the parties but will ascertain what the agreement 
was.

The question now remaining to be decided is whether or 
not under the circumstances, there were reasonable grounds 
for not proceeding more expeditiously with the matter of 
the second competition and the erection of the buildings.

The Court has a right to take judicial notice of the great 
war which has created such an upheaval the world over, 
coupled with the Deputy Minister’s evidence attributing 
that “all considerable works in Canada at present have 
been prevented on account of the war."

The rights of the parties upon the terms of the Order in 
Council and the conditions are not ambiguous. By these 
terms it is stipulated that such compensation as is sought 
here is not to be paid until, inter alia, the second competition 
has taken place and that one of the five is given first rank. 
It establishes a moment, a time before the arrival of which 
he cannot ask for compensation and there is no evidence on 
the record establishing or indicating that the respondent, 
through any volition of its responsible Minister or officers, 
has failed to carry out the contract, if any.

The Order in Council and the conditions in question super­
sede the ordinary rule that the architect has earned his 
commission when he has prepared the preliminary sketches 
called for by the said advertisements. Moreover, by clause 
12 of the conditions the final designs become the property 
of the Government, without any further compensation than 
the $3,000 above referred to.

Coming to the question of impossibility of performance 
we must first distinguish the question of possibility of per­
formance of a thing promised as a condition precedent to 
the duty of the promisor. When such performance is 
legally or physically impossible at the time the promise is 
made, no duty arises, not even a liability to a duty. In such 
case the acceptance is an inoperative fact and we should say 
that no contract is formed. But when the impossibility 
arises subsequently to the acceptance, the existing liability 
(or conditional duty) is discharged. Anson, on Contract 

427, 428. Pollock on Contracts, 8th ed. 437, 439, 442.
It may be said, en passant, that there can be no order 

for specific performance against the Crown. Clarke v. The 
Queen (1886), 1 Can. Ex. 182. And further, as decided in 
the case of Lake Champlain, etc. v. The King (1916), 16 
Can. Ex. 125, affirmed (1916), 35 D.L.R. 670, 54 Can. S.C.R.
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461, no action will lie to compel the Crown to approve plans 
which had, by Parliament been made subject to such appro­
val before works would be started, the matter being dis­
cretionary.

Counsel at Bar, on behalf of the Crown, contended in 
effect that the suppliants had a right, after a reasonable 
delay of inaction, to free themselves of the obligation re­
sulting from the conditions of the competition, and that 
the Crown had the right in respect thereto; when the sup­
pliants had done so, to consider the contract, if any en­
forceable, at an end. The contract would cease and be at 
an end without any breach and the parties would therefore 
be discharged from any further performance in respeit 
thereto. He cited Thomas v. The Queen (1874), L.R. 10 Q.B. 
31; The Darley Main Colliery Co. v. Mitchell (1886), 11 
App. Cas. 127 at p. 133; Windsor & Annapolis By. Co. v. 
The Queen (1886), 11 App. Cas. 607; Krell v. Henry, [1903] 
2 K.B. 740; Chandler v. Webster, [1904] 1 K.B. 493, at pp. 
497, 499, 500; Churchward v. The Queen (1865), L.R. 1 
Q.B. 173 at p. 201 et seq; Kelly v. Sherlock (1866), L.R. 1 
Q.B. 686 at p. 695; Metropolitan Water Board v. Dick et al, 
[1917] 2 K.B. 1, 3, 22; [1918] A.C. 119.

All of this contention would seem to be borne by the 
obvious jurisprudence applicable under the circumstances 
of this case. The law comes to the rescue of the facts.

Furthermore the Crown sets up the defence that under 
the Public Works Act and the facts of the case, the Minister 
has not inter alia, so far the power to proceed with the 
erection of the buildings. No such authority had ever been 
given him and that therefore the time for the payment of 
a commission, as claimed, has never arisen.

While the principles of the English law of contract, which 
had become so clearly settled during the last century as 
the result of enlightened judicial decision and scholarly 
research on the part of text-writers—bringing, may I say, 
those principles more and more in harmony with the civil 
law—have been necessarily strained by the extraordinary 
economic and industrial conditions growing out of the great 
war of 1914-18, yet it is a matter of gratification to those 
who have an abiding faith in the stability of the law as a 
means of safe-guarding the State to recognise that there 
has been no real unsettlement of or departure from funda­
mental legal principles in matters of contract.

It has been argued on behalf of the suppliants that an
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implied contract on behalf of the Crown must be read, in the 
documents in question whereby the Crown had to erect 
these buildings within reasonable time and has failed to do 
so. Is there not, on the contrary, an implied contract intro­
ducing within these documents, some tacit condition in 
cases when the impossibility of performances arises. The 
respective ability to perform is a tacit condition which must 
be read into the contract ; because the law implies excep­
tions and conditions that are not necessarily expressed. A 
contract like the present for personal sendees which can 
only be performed during the lifetime of the party is 
obviously subject to the implied condition that he shall be 
alive to perform and his heirs and assigns would not be re­
sponsible in damages for the non-performance resulting 
therefrom. Ergo, logically reasoning in respect of the 
Crown, under the present contract, circumstances unfore­
seen to both parties, have arisen that makes it unexpectedly 
burdensome and even impossible to perform on account of 
the war and from the delay in performance, justifiable under 
the circumstances a breach of contract does not arise. The 
suppliants have a right, after reasonable delay, to be dis­
charged from their obligation of performance, and that the 
contract be declared at an end and to be taken as having 
ceased to be operative as between the parties thereto with 
respect to further steps thereunder—if they see fit. And 
neither the suppliants nor the Crown can force the execu­
tion of their respective obligations under the present con­
ditions and circumstances. The contract ceases to exist as 
between them.

I find that the Crown was and is absolutely justified in 
not proceeding to the erection of the buildings in question, 
a construction which would involve an expenditure of 
several millions of dollars when our Canadian Exchequer is 
now overburdened with the debts occasioned by the late 
iniquitous war. These circumstances operate as an im­
possibility of performance and I so find under the numerous 
authorities cited herein and that the suppliants are only 
entitled to recover the sum of $3,000 offered them by the 
Crown’s statement in defence.

The conditions of trade and finance have been so much 
altered by the war and its results that it must be found 
that the Crown did not act unreasonably in delaying the 
erection of the buildings in question—it is an urgent 
national necessity to delay such work. North Metropolitan
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Electric Power Supply Co. v. Stoke Newington Corp., [1921] Can.
1 Ch. 456; Crown of Leon v. Lords Commissioners of the "jT~
Admiralty, [1921] 1 K.B. 595; See Metropolitan Water —1
Board v. Dick, etc., [1918] A.C. 119; Bank Line, Ltd. v. Saxi a 
Arthur Capel & Co., [1919] A.C. 435; Smith, etc. v. Beck- A*L',;.,HAtn 
er et al, [1916] 2 Ch. 86; Blackburn Bobbins Co., Ltd. v. tiik Ki.nu. 
Allan & Sons, [1918] 2 K.B. 467, and cases above cited.

Under articles 1071 and 1072 C.C.P. (Que.) (Dorais 6c 
Dorais) a debtor is excused of liability when the inexecu­
tion of an obligation proceeds from a cause which cannot 
be imputed to him or which is the result of a fortuitous 
event or by irresistible force without any fault on his part, 
unless he has obliged himself thereunto by the special terms 
of the contract. The non-fulfilment of the conditions and 
Order in Council has not been caused by the act of the 
Crown.

The plea of prescription has been waived by the Crown, 
as will appear by the Order in Council of April 2, 1919, 
filed herein as Ex. C ; however, it also appears from Ex. 14, 
that the petition of right was lodged with the Secretary of 
State, as provided by sec. 4 of the Petition of Right Act,
R.S.C. 1906, ch. 142, during the month of May, 1916. It wa= 
time and again held by this Court that the lodging of the 
petition of right, pursuant to the requirement of the Peti­
tion of Right Act interrupted prescription from that date.

The suppliants are not entitled to any portion of the 
relief sought by their petition of right ; but through the 
benevolence of the Crown expressing its willingness to pay 
them $3,000, there will be judgment accordingly. The 
Crown obviously succeeds on the issue whereby the petition 
of right claims $100,200 and the suppliants recover these 
$3,000, which are almost equal to a solatium under the 
circumstances.

The offer to pay $3,000, which is the amount the success­
ful competitors in the first competition are all entitled to 
receive after they have supplied working plans under the 
second competition—is made by the statement in defence 
and it should carry costs to the suppliants up to that stage 
of the case.

Therefore, there will be judgment adjudging that the 
suppliants are entitled to recover the said sum of $3,000,
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with costs up to the stage of filing defence. All other claims 
set up by the suppliants are dismissed without costs to 
either party.

Judgment accordingly.

XOIITH AMKB1CAX 1.1 KK ASHVRANCK (XI. v. HII.VKIVH MMITKII.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart 

and Beck, JJ. June 15, 1921.
Bills and Notes ($VB.—138).—Trading Company—Note for Peu 

sonal Benefit Signed by Director Without Authority—Liability 
of Company—Bills of Exchange Act R.8.C. IttOfl, ch. 110, see. 
51—Notice of Putting on Enquiry—Validity.

Where it is not the business of a company to issue promissory notes 
the issue of which ie merely one of its powers in connection 
with the carrying on of its business, the company is not, under 
sec. 51 of the Bills of Exchange Act R.S.C. 1906, ch. 119, bound 
by a promissory note signed by one of its directors by pro­
curation without actual authority and given for his own per­
sonal benefit and a claim filed in liquidation proceedings by an 
insurance company, the holder in due course will be dis­
allowed, the signature operating as notice of the limited 
authority of the person signing.

[Bryant v. Quebec Bank, [1893] A.C. 179, distinguished.]

APPEAL by liquidator from an order of a Judge in Cham­
bers allowing a claim filed in the liquidation proceedings, 
which had been disallowed by the Master in Chambers 
Reversed.

W. C. Fisher, for appellant ; G. Ross, K.C. for respondent.
The judgment of the Court was delivered by
Stuart, J.:—This is an appeal by the liquidator of Silver’s 

Limited from an order of a Judge in Chambers allowing a 
claim filed in the liquidation proceedings by the North 
American Life Assce. Co., but which claim had been dis­
allowed by the Master in Chambers.

The claim was upon a promissory note dated April 12th, 
1920, for $505.55, payable to the order of B. Friedman and 
endorsed to the claimant. The note was signed thus. 
“Silver's Limited, per H. Silver,” and after the usual word 
“for value received” there was written on the note the 
words “for life insurance for H. Silver.”

The company was incorporated under the Companies' 
Ordinance in January, 1919. From the Memorandum of 
Association it appears that the company had very wide 
objects, including the conduct of many different kinds of 
business. Clause 22 of the Memorandum of Association 
gave as one object this: "To establish and support or aid in
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the establishment and support of associations, institutions 
or conveniences calculated to benefit employees or ex-em­
ployees of the company or the dependents or connections 
of such persons and to grant pensions and allowances and to 
make payment for insurance and to" (the rest of the clause 
is not material). It was stated in argument and not ques­
tioned that the only business the company had ever really 
entered upon was that of retail dealers in ladies’ wear, but 
there was no evidence given at all as to how many of the 
varied objects of the company were in fact pursued. There 
were only four shareholders, viz., Morris Rosen and his wife 
Annie Rosen, and Harry Silver and his wife Rebecca Silver. 
M. Rosen and his wife A. Rosen and H. Silver were the 
three directors.

Friedman was an agent for the North American Life 
Co. and was engaged in soliciting insurance for that com­
pany. He had canvassed Harry Silver frequently for in­
surance and finally secured an application from him for a 
policy for $10,000 upon which the first premium was 
$505.55. Friedman stated that Silver had promised to pay 
cash but that after a while he came and asked if he would 
be satisfied if he gave him a note, to which he, Friedman, 
had replied that “a confirmed note would be all right." He 
stated that Silver had told him that he had to consult the 
partners or shareholders or as he put it at another place, 
that he “had to ask the secretary or treasurer or some 
shareholder,” in connection with it, and at last he said it 
was O.K. and that he asked the girl or stenographer work­
ing in the office of Silver’s Limited to make out the note, 
which she did and he signed it. He stated that he, Fried­
man, paid the company the cash for the premium himself 
and, therefore, took the note in his own name but that some 
lime afterwards he discounted the note with the company 
and got an advance of cash from the company upon it.

Robinson, the local manager of the insurance company, 
stated that Friedman always paid cash for the policies issued 
to his applicants within 30 days of the issue of the policy, 
that the branch office had to report to head office in Toronto 
the receipt of cash for the first premium on every policy 
issued through his branch office within 30 days, and that 
it was within a week before May 29 that Friedman had 
made the payment. The form in which the money was 
received was not stated but in view of the positive state­
ment of the witness as to which he was not cross-examined
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in detail, it would appear to be probably improper to enter­
tain any suspicion that there was nothing more than a mere 
charge of the amount against Friedman in the latter's 
account on the company’s books. Robinson also stated, 
and the cheque shews, that it was on May 12 that the com­
pany made the advance of $500 by cheque to Friedman, that 
is, just 30 days after the note was received by Friedman 
from Silver. But he stated that it was an actual loan made 
because Friedman wanted to buy a car and the money went 
into the car. The cheque bears the endorsements “B. 
Friedman” and “Bank of Hamilton," so that it furnishes 
no evidence as to how it was applied and Friedman himself 
made no reference to the actual purchase of a car. Robin­
son denied that the transaction was a mere means of ad­
vancing Friedman the money with which to pay the pre­
mium. He stated also that this was the first time the com­
pany had ever made any advance to Friedman in this way. 
but that from that time forward they had advanced him 
considerable sums in the same way on the collateral 
security of premium notes. He denied any knowledge of 
any illegality in the note when he took it but said that hi 
noticed both how it was signed and that it bore the worit- 
“for life insurance for H. Silver.”

The directors of the company had on February 6, 1910. 
passed a resolution providing that “Harry Silver, manager, 
be and are (sic) hereby authorised for and in the name ol 
company to draw, accept, sign, make and agree to pa' 
all or any bills of exchange, promissory notes, cheques am1 
orders for the payment of money, to pay and receive all 
monies, to give acquittances for the same, to give special 
or general waivers of presentment, protest and notice of 
dishonor.”

M. Rosen, one of the other two directors, testified tha 
he had never seen the note until it was shewn him in Court 
that there was never any meeting of the directors in which 
the note was referred to, that Silver never consulted him 
about the giving of the note, that he never knew of it< 
existence until shortly before Silver went to Europe ami 
that the company had never in fact given any note at all 
in connection with its business. Mrs. Rosen, the other 
director, was not called, but M. Rosen, her husband, state' I 
that she had never been at any meeting of directors with 
Silver alone, which statement may be taken for what it i 
worth. In any case the minute book of the company, which
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was put in, shews no reference to any decision or even dis­
cussion of the note in question.

In my opinion it is not necessary to question or enquire 
into the bona fides of the assurance company with respect 
to the matter of the loan. I think the case may be pro­
perly decided without regard to that and in any case there 
seems no substantial ground as the evidence stands for 
questioning the assurance company's good faith.

Section 51 of the Bills of Exchange Act, R.S.C. 1906, ch. 
119, says:—“A signature by procuration operates as notice 
that the agent has but a limited authority to sign and the 
principal is bound by such signature only if the agent 
in so signing was acting within the actual limits of his 
authority."

The important question therefore is whether Silver 
had power to sign the note on behalf of the company. In 
such a case there is the possibility of several antecedent 
questions. There is no doubt that the company had power 
to issue promissory notes. This is given (or taken) in the 
Memorandum of Association, art. 30. Next comes the ques­
tion as to how this power is to be exercised by the comp­
any. The company filed special articles of association 
which expressly excluded a number of the provisions of 
Table A of the first schedule to the companies’ ordinances, 
adopted the remainder and added some special articles 
thereto.

Article 55 of the articles retained in Table A says “The 
business of the company shall be managed by the directors 
who xxx may exercise all such powers of the company 
as are not by the foregoing ordinance or by these articles 
required to be exercised in general meeting x x x".

Article 68 says “The directors may delegate any of their 
powers to committees consisting of such member or mem­
bers of their body as they think fit."

In my opinion it was not the “business" of the company 
to issue promissory notes and bills of exchange, that is, 
it was not one of its “objects” but rather merely one of 
its“powers" in the carrying out of its “objects”. The 
distinction between “objects" and "powers" is well recog­
nised. See Stiebel's Company Law, 2nd ed. p. 61. The pass­
age referred to shews that the power to issue promissory 
notes being obviously consistent with and reasonably con­
ducive to the furtherance of the main objects of the comp­
any, and being expressly given in the memorandum would
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be valid and might possibly be so clearly necessary as to 
be implied, even if not expressly given. The latter would 
depend upon a detailed examination of the main objects. 
In any case the power is expressly mentioned in the mem­
orandum. But it seems to me to be clear that it is a mere 
power and not an “object” or the “business” of the comp­
any and that, therefore, under art. 56, it was only in con­
ducting the business of the company that even the whole 
three directors-together, had power to sign or to delegate 
the power to sign a promissory note on behalf or in the 
name of the company.

Then the question arises, was the signature of the note, 
even if it had been signed by all the directors, and part­
icularly when it was signed by one under the authority of 
the resolution of February 6, 1919, above quoted, within 
the scope of the business or objects of the company which 
the directors were authorised to carry on? Certainly the 
resolution could give Silver no greater authority than the 
directors themselves possessed as a body.

Even clause 22 of the memorandum relating to associa­
tions of employees should not in my opinion be considered 
as one of the “objects” of the company. It is, strictly 
speaking, merely one of its powers. Like the clause giving 
power to sign negotiable instruments, it simply gives power 
to the company when pursuing its main objects, that is the 
business out of which it expects to make profits (it being 
a trading concern) to do things which may be essential or 
beneficial or conducive to the success of the enterprise. The 
clause fairly read quite obviously was intended to give the 
company power to embark on a scheme of employees’ bene­
fits in the way of encouraging benevolent associations among 
them or in carrying life insurance for them in some way. 
But doing this would undoubtedly not be the ordinary bus­
iness of the company.

There is not the slightest indication in the oral test­
imony that the company ever considered or thought of 
any such scheme as a practical reality. The minutes of the 
directors’ meetings contain no reference to any such 
scheme having been undertaken. The company was in 
actuality a small one, although its objects as expressed in 
the memorandum were rather grandiose. I think it quite 
proper to assume as a fact therefore, that no such project 
was ever undertaken. And it would clearly be only a gen­
eral plan or scheme applicable to employees generally that
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the company was empowered to carry out and not an isolat­
ed case of one policy of insurance upon the life of one direc­
tor, even though he was in the circumstances an employee 
within the meaning of clause 22. In my opinion, therefore, 
the signing of the promissory note to pay the premium on 
the policy on the life of Silver for Silver's own personal 
benefit, without any benefit, or interest of the company in 
it, was, on the facts of this case, beyond the powers of even 
the directors themselves. A fortiori it was signed by 
Silver without authority. Certainly the power delegated 
to him should be confined to matters occurring in the con­
duct of the ordinary business of the company as the scope 
of that business had been fixed at least by the directors 
if not perhaps by the shareholders in general meeting.

The company was, therefore, under sec. 51 of the Bills 
of Exchange Act, not bound by the note unless some special 
interpretation is to be placed upon the words “actual auth­
ority" as used therein.

In the case of Bryan, Powis and Bryant v. Quebec Bank, 
[1893] A.C. 170 at p. 180, the Judicial Committee referr­
ing to a power of attorney there in question said “That 
instrument in terms authorizes the attorney to indorse 
hills of exchange. Their Lordships agree with Andrews, J., 
that the fact that Davies abused the authority and betrayed 
his trust cannot affect bona fide holders for value of neg­
otiable instruments indorsed by him apparently in accord­
ance with his authority." They, quoted with approval a 
passage from an American case which reads as follows:— 
“Whenever the very act of the agent is authorized by the 
terms of the power, that is, whenever by comparing the 
act done by the agent with the words of the power, the act 
is in itself warranted by the terms used, such act is bind­
ing on the constituent as to all persons dealing in good 
faith with the agent ; such persons are not bound to enquire 
into facts aliunde. The apparent authority is the real 
authority.”

Section 51 is discussed by Russel, J., in his work on the 
Bills of Exchange Act. At p. 185 he says :.. “If the agent 
is acting within the scope of his apparent authority the 
fact that he has exceeded his actual authority does not 
prejudice the party who deals with him. This is contrary 
to the literal terms of the section because it says that the 
principal is bound only if the agent is acting within the 
actual limits of his authority; but we must understand
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that this phrase means the actual limits of the authority 
apparently conferred. The principal cannot hold out the 
agent as having authority to do an act and bind those who 
deal with the agent by secret instructions contrary to the 
apparent authority. In one sense the secret instructions 
constitute the actual authority of the agent but that is not 
the sense in which the words are used.” And he quotes 
Bryant v. Quebec Bank, supra, as affirming this view. 
That case is chiefly relied upon by the respondent in sup­
port of its contention that the company is liable.

But it seems to me that there is a clear distinction to be 
made. In Bryant v. Quebec Bank the bank dealt directly 
with the agent Davies. In the passage from the American 
case which the Judicial Committee adopted as its own, the 
expression is used “all persons dealing in good faith with 
the agent”. And Russel, J. in interpreting the decision on 
the passage quoted from his book uses practically the same 
language. In the present case, however, the North American 
Life Assce. Co. had no dealings whatever with the agent 
Silver except, as I have said, through their own agent 
Friedman, when the policy was obtained. In regard to their 
discounting of the note they had no dealings with Silver 
at all. When it is said that “the apparent authority is the 
real authority” the enquiry naturally arises as to what is 
meant by the term "apparent”. Apparent to whom ? Are 
we not bound to ask here the question what was “apparent” 
to the assurance company ? Was there anything apparent 
to them which misled them? If so, what was it?

In Bryant v. Quebec Bank the bank had been the bankers 
of the company of which Davies was the agent, although 
they were not such at the time the bills were discounted. 
But it seems to me to be clear from the report of the case 
and from the language of the Court that it was assumed 
that the bank acted on the faith of the terms of a power 
of attorney whose terms were known to them. But what 
is the position in the present case? The assurance company 
were not Silver’s Limited's bankers. There is no evidence 
that they or their endorser Friedman had ever had any 
reason to examine the directors' resolution of February 6, 
1919, or of the Memorandum of Association, or that they 
or he ever in fact did so. How then can it be said that they 
acted upon the faith of the terms of those documents or 
were misled by them? Those terms were never in fact in 
any sense “apparent” to them. Moreover, this is not a
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case of secret instructions cutting down the power appear­
ing on the face of a power of attorney as suggested by 
Russel, J., It is the case of a power given to be exercised 
obviously in the course of and for the purposes of the bus­
iness of the company and yet used for a purpose extraneous 
altogether.

And not only was there nothing “apparent" to the ass­
urance company which could mislead them but there are 
two important circumstances which should have had a con­
trary effect and should have been a warning to them. 
First their own agent Friedman had been told that the 
directors had to be consulted and actually took Silver’s own 
word for it that they had approved. I think it was his duty 
to communicate this to his principals and that, therefore, 
they must be held to have had notice of the facts that con­
sultation with the directors was necessary and that the 
only evidence of their approval was Silver’s mere word. 
Secondly the note itself informed them that here was a 
limited company giving a note to pay the premium on a 
policy on the life of an individual. This was a grave warn­
ing which they disregarded. It clearly puts them upon 
enquiry and they made none whatever.

It is true that the assurance company were holders for 
value but sec. 51 makes no exception in favor of holders 
for value. Indeed that section may have a more stringent 
effect in practice against holders for value than against 
payees, for the former are less likely to have any deal­
ings with the agent signing the instrument who may be 
held out as having “apparent" authority. I am here how­
ever not considering a case where the payee, the endorser, 
had some authority made apparent to him.

In Bank of Bengal v. MacLeod (1849), 5 Moo. P.C. 1,' 
18 E.R. 795, the bank actually examined the power of att­
orney and acted on the faith of it and it was, I think, for 
this reason that, being defendants in an action of detinue, 
the Judicial Committee dismissed the action against them.

In Re Contract Corporation (1869), L.R. 8 Eq. 14, the case 
was one of a sale and purchase of goods and the provisions 
of the Bills of Exchange Act had no application.

For these reasons I think the appeal should be allowed 
with costs, and the order of the Master restored. The 
appellants should have also all costs below.
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Man.

v.
Dauphin.

POPLE v. DAUPHIN.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and 

Dennistoun, JJ.A. May 10, 1921.
Duress (§1.—1)—Money Paid Under I*rote«t—Threat of Seizure of 

Chattels iff Not Paid—Finding off Court That Money Not Collect­
able—Recovery Back.

A tax paid under protest to a town municipality by an importer of 
mules, as a result of a notice served on him by the bailiff of the 
town, and a threat to seize the animals iff the tax is not paid, 
the arrangements for the sale having been completed at the time 
the notice was served, Is not paid voluntarily and may be 
recovered back upon the Court deciding that the by-law under 
which it was collected did not apply to mules but only to horses. 

[North v. Walthamstow (1898), 67 L.J. (Q.B.) 972, 62 J.P. 836; 
Haedick v. Friern-Barnet, [1904] 2 K.B. 807 applied; Ellis ▼. 
Bromley (1899), 81 L.T. 224, 63 J.P. 711; Cushen v. The City 
off Hamilton (1902), 4 O.L.R., distinguished ]

APPEAL by plaintiff from the trial judgment m an action 
brought to recover back money paid to a town municipality 
as a result of a threat by the bailiff to seize certain mules 
brought into the town for sale if such money were not paid. 
Reversed. Money ordered to be refunded.

C. D. Bates, for appellant.
F. M. Burbidge, K.C., for respondent.
Perdue, CJ.M., concurs in allowing the appeal.
Cameron, J-A.:—In the written admissions put in at the 

trial we find the following:—
1. That on or about the first day of May, A.D. 1920, the 

plaintiff brought into the Town of Dauphin, in the Province 
of Manitoba, for the purpose of sale therein, twenty mules, 
the property of the plaintiff.

2. That on the first day of May, A.D. 1920, the defendant, 
by its agent or bailiff, one John Tidsbury, served on the 
plaintiff the following notice "in writing:—

“Dauphin, Man., 1st May, 1920.
To Thomas Pople,

and Daniel Hamilton, his agents.
You are hereby required to pay forthwith to the Town of 

Dauphin a tax of $5.00 per head for all horses brought by 
you, the said Thomas Pople, into the Town of Dauphin for 
the purpose of sale, trade or barter (not exceeding in all the 
sum of $100.00), and you will take notice that in default 
of payment forthwith of the said tax, I will proceed to dis­
train the said horses for the said tax, and will sell the said 
horses under the provisions of the Distress Act so as ts
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realise the said tax and the costs of the said distress and 
sale.

(Sgd.) John Tidsbury,
Bailiff of the Town of Dauphin.” 

And that at the time of such service the said Tidsbury, 
acting as such agent or bailiff of the defendant, informed 
the plaintiff that he would seize the said mules, which he 
asserted were covered by the word “horse,” as set out in the 
said notice, and in by-law No. 576 of the defendant, and 
would make a distress of the same for the purpose of collect­
ing for the defendant the alleged tax of five dollars ($5.00) 
on each of the said mules, or one hundred dollars ($100.00) 
in all, and the costs of the said distress, unless the plaintiff 
paid to the said Tidsbury, as such agent, or bailiff, the sum 
of one hundred dollars ($100.00), being the amount of the 
tax.

4. That the plaintiff, to avoid such distress, threatened to 
be levied as above mentioned, paid to the said John Tids­
bury, as such agent or bailiff, the sum of one hundred dollars 
($100.00), and that the said John Tidsbury as such agent 
or bailiff, gave to the plaintiff receipt for the payment of 
the said sum of one hundred dollars ($100.00) in the follow­
ing words and figures :—

“1 May, 1920.
Received from Thos. Pople the sum of one hundred dol­

lars, being $5.00 per head tax on twenty mules brought to 
Dauphin for sale and under protest.

(Sgd.) John Tidsbury,
Bailiff for the Town of Dauphin.” 

And that the said payment of one hundred dollars ($100.00) 
so made by the plaintiff was made under protest, and in 
order that an auction sale of the said mules, which the plain­
tiff had arranged to be held on the first day of May, A.D. 
1920, could be had.

On the argument it was contended that the payment of 
$100 made in this state of facts was voluntary, and that the 
same cannot be recovered.

The rule of law on the subject is thus set forth in 7 Hals. 
477-8, para. 973:—

“A person who voluntarily pays a sum of money on an­
other person’s demand cannot claim a return thereof from 
the person to whom payment was made as money had and 
received to his use, for, since he might have resisted the 
demand, the payment must be taken to have been voluntary ;

Man.
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M“n- but, if the payment is made under duress or some other 
c A form of compulsion other than legal compulsion, it is not 
— deemed to be a voluntary payment, and the amount may be 
Pont. recovered back in this form of action.

Davhux. “A payment is not considered voluntary when made undei 
threat of a penal action, or of an execution, even though no 
execution could lawfully issue, nor when illegally demanded 
and paid under colour of an Act of Parliament or of an office, 
or under an arbitrator’s award which is ultra vires, nor 
when one party is in a position to dictate terms to the other ; 
nor is a payment considered voluntary merely because the 
person making it has not waited to be sued or has been 
allowed time for payment. There may be ‘practical’ as well 
as ‘actual legal’ compulsion.”

The above observation that there may be “practical” ay 
well as “actual legal compulsion” is based on the judgment 
of Channel!, J„ in North v. Walthamstow, etc. (1898), 67 
L.J. (Q.B.) 972, at p. 974, 62 J.P. 836, where he points out 
that where there is the necessity of a party acting at once, 
"less must be considered to amount to such compulsion a.s 
to prevent a man from being a mere volunteer than would 
be considered so to do in other cases.” He deals with the 
subject at some length, and says further at pp. 976,976: “Sc 
that it is not actual, or complete, or irresistible compulsion, 
as I may call it, which is necessary to bring the case within 
the doctrine.” In Ellis v. Bromley, etc. (1899), 81 L.T. 224. 
63 J.P. 711, Ridley, J., distinguished the case before him 
from that before Channell, J., but he accepted as a correct 
view of the law the statement that where there was a nece- 
sity of acting at once, less must be considered to amount to 
such compulsion to prevent a man being a mere volunteer 
than in other cases. In Haedick v. Friern Barnet, etc., 
[1904] 2 K.B. 807, Channell, J., followed his decision in the 
Walthamstow case. His judgment was overruled in appea1 
[1905] 1 K.B. 110, but not this point. It is to be noted that 
in the Walthamstow case non-compliance with the notice in 
question would not have entailed a penalty.

In Cushen v. The City of Hamilton (1902), 4 O.L.R. 267. 
the plaintiff, a butcher, after paying a fee for a license under 
a by-law for two years, refused to take out his license the 
third year, and in the proceedings that followed the by-law 
was declared invalid, and he brought an action to recover 
the fees paid by him and others. It was held that the fees 
having been paid by him with full knowledge of the facK
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under a claim of right, without fraud or imposition, and Man. 
without actual interference with the business of the 
butchers or compulsion exercised upon them, could not be —
recovered back. Osler, J.A., in the Court of Appeal at |,,l|,|>:
pp. 266, 267 cites from Pollock on Contracts, 6th ed„ p. 679 : „ N
“The common principle is that if a man chooses to give 
away his money, or take his chance whether he is doing so 
or not, he cannot afterwards change his mind. But it is 
open to him to shew that he supposed the facts to be other­
wise or that he really had no choice." He cites numerous 
authorities, including Radich v. Hutchins (1877), 95 U.S.
Rep. 210. He reaches his conclusion in these words, at 
p. 269:—

“The right of the municipality to receive the license fee 
and the obligation of the plaintiff and others to take out the 
license depended upon the validity of the by-law, and were 
enforceable by means only of a legal proceeding. There was 
no power to enforce the by-law by distress or other inter­
ference with the plaintiff’s business. The only consequence 
of his refusal to take out a license and pay the fee, was that 
a summary prosecution before a magistrate might have 
been instituted in which the validity of the by-law might 
have been tested. The fact that the payments were made 
in compliance with the supposed obligation of the by-law 
seems to me to make no difference, because it was open to 
the plaintiff to have questioned its validity on the occasion 
of the first demand, as he successfully did on the last. Nor 
can it alter the case that the proceedings against him were 
of a quasi criminal instead of a civil nature. The point is 
that the defendants had no power to enforce the by-law 
except by resorting to judicial proceedings of some kind, in 
which it was open to the plaintiff to resist his liability as 
effectually as if he were being sued for a debt. His right to 
succeed in this action does not depend upon his having suc­
cessfully resisted the defendants’ last demand, for if he has 
the right to sue at all he might have done so on the very 
day he made any of the payments he now seeks to recover."

Plainly this case differs from the above, as there was held 
out here a power to enforce the by-law by distress. There 
was also a threat of serious interference with the plaintiff’s 
business, and as the notice was given him on the very day 
his sale was to take place, that interference was imminent 
and demanded immediate action on his part. If he had been 
merely threatened with summary prosecution before a 

3—60 D.L.a,
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Man. magistrate the situation would have been different. The 
c.a. plaintiff could then have disputed his liability, but the threat 
— of distress, with the serious inconvenience and loss that 

would be caused him by a seizure of the mules and by the 
i),, disarrangement of his plans for the sale and otherwise

really left him no option except to pay the amount demand­
ed, reserving his rights to recover same. In my opinion this 
was not a voluntary payment but a payment made under 
compulsion. There was certainly such compulsion as to 
prevent considering him a mere volunteer.

I refer also to 30 Cyc., p. 1308.
In reference to the other matters raised on this appeal I 

agree with Fullerton, J.A., and would allow the appeal.
Fullerton, J.A.:—The formal admissions filed at the trial 

shew that the plaintiff on or about May 1,1920, brought into 
the town of Dauphin for the purpose of sale therein 20 
mules, that on said date the defendant demanded from the 
plaintiff the payment of a tax of $5 per head, and in default 
of payment notified the plaintiff that it would distrain and 
sell the same, “that the plaintiff to avoid such distress, 
threatened to be levied as above-mentioned paid” the sum of 
$100, and the said payment “was made under protest and in 
order that an auction sale of the said mules, which the plain­
tiff had arranged to be held on the first day of May, 1920, 
could be had.” The action is brought to recover the said 
sum of $100.

The demand was made under sec. 4 of by-law No. 576, 
which provides that every transient trader shall pay to the 
secretary-treasurer a tax of 6 dollars per head on all horses 
brought into the town of Dauphin for the purpose of sale, 
trade or barter. Section 5 makes the tax payable forthwith 
as soon as the horses are brought into the said town of 
Dauphin, and provides that in default of payment the 
amount may be realised by distress and sale of the horses.

The County Court Judge gave judgment for the defend­
ant, taking the view that the word “horses” as used in sec. 
4 of the by-law includes “mules.” I cannot so construe the 
word. It would hardly be contended that a contract to de­
liver a number of horses could be satisfied by a delivery of 
that number of mules. The same canons of construction 
are applicable alike to contracts and statutes.

Mr. Burbidge, on behalf of the defendant, pointed out that 
under sec. 8 of the by-law a transient trader who offers 
goods or merchandise of any description for sale by auction
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ia obliged, before commencing to trade, sell or offer to sell, 
to obtain a license to do business as a transient trader. He 
urged that if the appellant was not liable under sec. 4, he 
clearly was obliged to take a license under sec. 8, for which 
he would have had to pay $200.

That may be perfectly true, but I fail to see how it can 
help the defendant here. The only remedy provided for 
failure to take out such a license is a prosecution for a 
breach of the by-law, in which a conviction may be made 
for a penalty not exceeding $60.

It was further contended that the payment made by the 
plaintiff was voluntary, and for that reason could not be 
recovered. It is true that the power to distrain and sell con­
tained in the by-law is unauthorised by any statute, and 
consequently is ineffective. Nevertheless I think under the 
facts in this case the payment was made under duress or 
unlawful compulsion.

I would allow the appeal with costs and enter judgment 
for the plaintiff for $100 and costs of the trial.

Dennistoun, J.A., concurs.
Appeal allowed.

DALY v. BRENNAND ET AL.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart 

and Beck, JJ. June 18, 1921.
Action (£1.1!—5)— In Damages or Tort—Removal of Building on 

I«and Purchased Under Agreement-—Hale of Injured Party’s 
Interest In the Land Before Art ion.

The assignment by a plaintiff of his interest In land which he had 
purchased under an agreement does not preclude him from 
bringing an action for damages or tort for the wrongful re­
moval of a building from the land, the building having been 
removed at the time of the assignment and value of the 
interest assigned having been reduced by the value of the 
building.

Assignment (£111.—32)—Purchase of I«and by Husband and Wife 
Jointly—Resale—Assignment of Wife's Interest to Husband— 
Wrongful Removal of Buildings by Purchaser—Validity of— 
Chose In Action.

The act of a purchaser of land under an agreement In removing the 
buildings therefrom which he has covenanted in his agree­
ment not to remove is a tort, with respect to the property in­
terest, but it is also a breach of the contract and raises an 
implied contract to pay the value of the property taken, and 
although in Its aspect as tort an assignment from the wife of 
the owner from whom he bought to her husband of her in­
terest in the land, she being a joint owner with him might be 
questionable, in Its aspect as a contract, It Is valid.

[See Annotation, Equitable Assignments of Choses in Action, 10 
D.L.R. 277-1
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Moratorium (#1.—2)—Koldiem' Relief Act lOltt Alta. Htaln., Hi. (t 
(.Amended ch. 25 of 1918)—Application—Hale of Land—Pur­
chaser Within Act—Breach of Covenant not to Remove Build­
ing*.

A cause of action based on an implied contract by a purchaser not 
to remove buildings on the land purchased under an agreement, 
is within sec. 3 (1) of the Soldiers' Relief Act 1916, Alta. 
Stats., ch. 6 (amended ch. 26 of 1918), the purchaser being a 
person for whose benefit the Act was passed.

["Review of Act and Authorities.]

APPEAL by plaintiff from a judgment of Scott, J., dis­
missing an action for the wrongful removal of a building 
from land sold to the defendant. New trial ordered.

A. Stuart, K.C., for plaintiff ;
F. C. Jamieson, K.C. for defendants, Busineus and Bloden.
S. W. Field for defendant, Edmonton Portland Cement Co.
W. A. Wells for Brennand.
Harvey, CJ.:—This is an appeal by the plaintiff from a 

judgment of Scott, J., dismissing his action at the close of 
his case.

The plaintiff and his wife were the purchasers under 
agreement of sale of a quarter section of land which they 
sold under agreement to the defendant Brennand.

Under both agreements the purchaser was entitled to 
possession. There were certain buildings on the land, one 
of these the defendant moved to an adjoining quarter sec­
tion which he occupied and the others he tore down and 
removed. Before November, 1913, the plaintiff learned of 
this but made no objection, his counsel stating that he 
considered it unimportant as he then thought defendant was 
a man of large means, which has subsequently proved not 
to be the case. Some time subsequently the plaintiff’s wife 
assigned to him her interest in the land but not in the 
buildings theretofore removed. Later the plaintiff assigned 
all his interest in the land to one Logan.

The statement of claim alleges that defendant Brennand 
sold the quarter section to which the buildings were re­
moved to one Busineus, who in turn sold one of the build­
ings to a brother who was about to remove it.

The statement of claim asks for: 1. Payment by Bren­
nand of $3,000, the value of the buildings removed. 2. A 
lien on the quarter section to which the buildings were re­
moved. 3. An injunction restraining the second Busi­
neus from removing the building. 4. An order attaching 
the balance of the money owing by the two Busineus’s on 
account of the purchase of the quarter section, costs, &c.

The action was begun in March, 1920. The defendants
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set up the Statute of Limitations Ord. Alta., 1911, ch. 31, A|t».
and waiver or estoppel. The reply to the defence of the gc
Statute of Limitations sets up that the defendant was a -1-1
soldier in the Canadian Expeditionary Force in military ser- Daly 
vice overseas from August, 1914, until the close of the war BlE^AND 
and that the Statute of Limitations did not run against 
the plaintiff.

In my opinion the defendants are entitled to succeed on 
the defence of the Statute of Limitations. It is not ques­
tioned by plaintiff’s counsel that if the Soldiers’ Relief Act,
6 Geo. V. 1916 (Alta), ch. 6, does not protect him the statute 
would be a bar and I therefore do not consider it further 
than to say that I consider he is quite right, for the state­
ment of claim shews distinctly that the claim is expressly 
for damages for the waste and for recovery of the build­
ings removed, and not even for money had and received.
Even if the action were for breach of the agreement not 
to remove the buildings it would still have the same limita­
tion of 6 years, for it would not be an action to enforce a 
covenant but one for damages for breach of a negative 
covenant.

The Soldiers’ Relief Act, which is recited as being passed 
“for the protection of the property and interests of such 
persons as are by the Act declared to be volunteers and 
reservists," prohibits certain actions being brought against 
soldiers in service and sec. 6 provides that “The running of 
all statutes of limitations of actions or proceedings in favour 
of all persons for whose benefit this Act is passed is hereby 
suspended during such period as any such person is entitled 
to the protection afforded by this Act."

Plaintiff’s counsel says he was prohibited by the Act 
from bringing the ordinary action on the agreement but 
that this action is not within the prohibition of the Act.
The defendant’s counsel do not question the correctness of 
this view. If it were noi so, of course, the action could 
not be maintained at all l jcause when it was begun the 
defendant Brennand was a soldier within the protection of 
the Act. None of the other defendants are affected one 
way or the other by the Act.

Quite clearly, as the recital shews, the Act is to protect 
soldiers and it would be a complete subversal of the purpose 
of the Act to make it extend the period of limitation so 
as to make him liable for a longer period than if there 
had been no such Act. Persons to whom he is liable, how­
ever, are not to lose their rights by reason of the protection
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Alta. against action given to him, and to meet both cases the 
right of action against him is suspended and while so sus- 
pended the running of the time under the statutes of limita- 

Dai.y tion is suspended.
v; In my opinion the section goes no further,

tes na . jf the defendant was not entitled to protection against 
this action by the Act as the plaintiff contends he was not, 
then there was no period during which he was entitled io 
protection as far as this action is concerned and therefore 
no suspension of the running of the statute of limitations, 
for the Act declares the suspension to be only "during such 
period as any such person is entitled to the protection 
afforded by this Act."

It is contended that because the plaintiff was also a 
soldier for a year that time is to be excluded. The section, 
however, has nothing to do with the running of time against 
plaintiffs but only with its running against defendants. It 
is a little difficult to see, moreover, why the plaintiff needs 
any such protection. He was not away when the cause of 
action accrued nor for some time before the period of limi 
tation expired. The reason for not bringing the action 
apparently was because he thought he was amply protected 
by the defendant’s personal liability. I feel the less regret 
at reaching this conclusion from the fact that the plaintiff 
with a full knowledge of his rights, allowed all the defend 
ants to deal with the buildings for years as if he claimed no 
interest in them and accepted payments on the agreement 
without objection to their removal. This itself might lie 
a sufficient defence even without the statute.

The other grounds of defence also I do not consider.
I would dismiss the appeal with costs.
Stuart, J.:—I agree in the main with the views of my 

brother Beck. The action is, I think, in essence an action 
for tort, as the defendants claim, but I think sec. 6 of the 
Soldiers’ Relief Act prevents the Statute of Limitation- 
running against the plaintiff. There is no legal ground for 
refusing to give the section its ordinary grammatical mean 
ing. I do not think it can be said that the Act was passed 
for the relief and protection merely of soldiers who had the 
actions referred to in sec. 3 actually commenced again.- 
them because the latter section forbids such actions alto­
gether and upon that interpretation, if the statute were 
obeyed, as we must presume it would be, there would lx' 
no person in the suggested category. Nor can we speak nr 
soldiers who were liable to have such actions brough1
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against them as the means of describing the person in- At­
tended by sec. 6 because any one is liable in one sense to 8(, 
have any action brought against him, and if sound legal 
liability to an action were intended then we should have Dai.y 
to try the hypothetical action to find out whether the B|IKN\; im 
liability existed. Clearly the ordinary grammatical con­
struction is the only one possible. The simple fact is that 
the statute was passed as the preamble says for the benefit 
of “soldiers” as defined in sec. 3 as amended in 1918. And 
when sec. 6 says that “The running of all statutes of limi­
tations of actions or proceedings in favour of [“soldiers,” 
as so defined] is suspended," I am unable to see what right 
the Court has to cut down the plain English of that lan­
guage and amend it so as to make it say all statutes of 
limitations of such actions as are referred to in sec. 3 
hereof. It is the old distinction between what the Legisla­
ture probably meant to say and what it meant by what it 
actually said. The latter, not the former, is what the 
Court must ascertain.

There seems indeed, as my brother Beck suggests, to be 
very reasonable grounds even for the possibility of the 
wider intention in the Legislature. As to the adoption 
of the grammatical construction, see Abel v. Lee (1871),
L.R. 6 C.P. 365 at p. 371 ; The Queen v. Mansel Jones (1889),
23 Q.B.D. 29 at p. 32, per Lord Coleridge ; Nuth v. Tamplin 
(1881), 8 Q.B.D. 247 at p. 253, per Jessel, M.R.; Crawford 
v, Spooner (1846), 6 Moo. P.C. 9, 13 E.R. 582; G Wynne v.
Burnell (1840), 7 Cl. & Fin. 572 at p. 696, 7 E.R. 1188; and 
Craies’ Statutory Law, 2nd sd. pp. 72-101.

I am unable to see how the legal right of action was ever 
lost by mere acquiescence. The contrary view seems to me 
to insist on a man starting his quarrel promptly. In an 
action of tort, laches is only a bar by virtue of statute law, 
which I think is here nonexistent. And I see no cause 
to criticise the plaintiff in the circumstances for waiting for 
payment under the covenant, hoping that he would get it, 
or when that hope failed and he cannot yet sue on the 
covenant owing to a statutory protection, for resolving to 
lay his hands, if possible, upon the proceeds of the build­
ings, i.e., of property that had apparently been wrongfully 
taken away from him by the specially protected defendant.

I think the appeal should be allowed with costs and a 
new trial ordered, but as the plaintiff was possibly wrong in 
not joining his wife, I would let the trial Judge deal with 
the costs of the first trial as ordinary costs in the cause.
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Aim. Heck, J.:—Sagert owned N.E. % section 34-51-R.24 
“ W. 4M.
-LI He sold this land to thé plaintiff Daly and his wife for 
Oai.y $10,000 under an agreement. $3,000 was paid down. 

hchmakd ^ey afterwards paid a further sum of $2,455.
The Dalys went into possession and put in a crop and on 

the 24th June. 1912, agreed to sell the land with the crop to 
Brennand for $20,000, receiving as a down payment the 
sum of $4,000. Brennand afterwards paid the further 
sum of $7,290.

At the time the Dalys bought, there were some buildings 
on the land—a dwelling-house, barn, stables, granary, etc. 
Sometime in 1913 Brennand removed the granary to the 
adjoining quarter section—the N.E.>4; and tore down the 
other buildings and removed the material and used a 
portion of it at least in construction of new buildings on 
the latter place.

The Dalys had put in a crop in 1913. Brennand also took 
this and cropped the land in 1914 and 1916. He went to 
the war in 1915; returned in 1918 and was demobilised on 
March 23, 1919.

He leased the land and received the rents during his 
absence and until December, 1919.

By instrument dated March. 1914, Mrs. Daly conveyed 
to her husband, the plaintiff, all her interest in the land. 
The plaintiff went to the war on September 12, 1916, and 
was demobilised on September 16, 1917.

The plaintiff’s protection under the Soldiers’ Relief Act 
having expired on September 16, 1919, Sagert took pro­
ceedings to enforce his agreement. But Brennand being 
protected until March 21, 1921, the plaintiff could not take 
similar proceedings against him. The plaintiff, being in 
this difficulty, procured one Logan to intervene and Logan 
by paying $1,000 obtained an assignment from Sagert of 
the moneys owing by the Dalys under the agreement and 
a transfer of the land from Sagert to himself, and as part 
of the arrangement with Logan the plaintiff, having already 
acquired his wife's interest, conveyed all his interest in the 
land to Logan. This was done by instrument dated Feb­
ruary 13, 1920. In January. 1920, Brennand made an 
agreement with the defendant, Philip Busineus, to sell him 
the N.E.14 of the section—the land to which the granary 
and much of the materials of the other buildings on the 
N.W.14 had been removed. Busineus paid Brennand the 
whole of the purchase price of the land, except $1,400. This
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sale from Brennand to Philip Busineus did not include the All“ 
granary. It was sold by Brennand to Ferdinand Busineus 
for $l,b00, and was removed by Ferdinand to nearby land.

This action was commenced on March 13, 1920. On the Dai.y 
same day an interim order was made declaring a lien in B 
favour of the plaintiff on the N.E.<4 and the buildings 
thereon and on the balance of the purchase money owing 
Brennand to secure the value of the buildings wrongfully 
removed to the N.E.'/i from the N.E.[W?]Vi by Brennand 
and charging the moneys owing by Philip Busineus and 
Ferdinand Busineus to answer the plaintiff’s claim against 
Brennand for the value of the buildings removed.

Subsequently on motion the foregoing order was set aside 
and it was ordered that the balance, about $1,400 of pur­
chase price on the sale of N.W.14 by Brennand to Philip 
Busineus be held by the firm of Rutherford, Jamieson,
Grant & Steer, pending the determination of this action; 
and that Brennand should not negotiate a certain note de­
livered to him by Richard Wark on behalf of Ferdinand 
Busineus—representing the purchase price of the granary 
sold by Brennand to Ferdinand Busineus ; and that what­
ever rights the plaintiff might be found to have in or to 
the lands and buildings in question should attach to the 
$1,400 and to the note.

At the conclusion of the plaintiff’s case the trial Judge 
dismissed the action on the ground that there was no right 
of action on the plaintiff for two reasons : (1) because the 
plaintiff had assigned his interest in the property to Logan 
and (2) because his wife had not assigned her right of 
action to him.

It seems to me that neither of these grounds is sound.
The assignment by the plaintiff to Logan did not purport 

to assign anything but the plaintiff’s interest in the land ; 
the building had at the time of the assignment been already 
removed and the value of the interest assigned reduced by 
the value of the building removed.

In Brookfield v. Brown (1893), 22 Can. S.C.R. 398 at p.
401, it is said:

“It is no answer to his action to say that he has conveyed 
away the estate. Presumably the estate was sold for 
so much less by reason of the removal of these fixtures and 
the consequent injury to the freehold. The quotation from
Rolle’s Ab.............clearly establishes the proposition that
the owner of land upon which trespass has been committed 
may recover for the injury after having conveyed away his
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Alta.

S.C.

v.
BatsxAXD.

estate. All principle and reason point to a like conclusion.'
As to the second ground it seems to me not to be founded 

on fact. The assignment from the plaintiff’s wife to him 
is not merely a conveyance of his interest in the land but 
having recited the agreement from Sagert to the plaintif! 
and his wife, and the agreement from them to Brennand, it 
proceeds to assign also "all her right title and interest in 
the hereinbefore firstly and secondly recited agreement 
and all benefits thereunder.”

Furthermore, Brennand had covenanted in his agreement 
with Sagert not to remove buildings.

The act of Brennand in removing the buildings doubtles- 
was a tort; and it may be questioned whether a right ol 
action for a mere tort is assignable although I incline to the 
opinion that a tort with respect to a property interest is 
assignable. But the act was not merely a tort, it was also 
a breach of contract—a breach of the express contract al­
ready mentioned.

Furthermore, it was not merely a breach of contract bui 
it was the taking by Brennand of a thing which was the 
property of Daly and his wife. They could treat the fact 
of taking either as a tort or, waiving the tort, as raising 
an implied contract to pay the value of the property so 
taken. Clerk & Lindsell on Torts, 6th ed. pp. 175, 198, 
304, 381 ; 4 Cyc. tit “Assumpsit," p. 317 et sec.

If in its aspect as a tort the assignment from Mrs. Daly 
to her husband might be questionable, I think in its aspect 
as a contract the assignment was valid.

Torkington v. Magee, [1902] 2 K.B. 427 at p. 434; [1903] 
1 K.B. 644; Weinburg v. Ogdens, Ltd. (1905), 93 L.T. 72!': 
(1906), 96 L.T. 567; Ellis v. Torrington, [1920] 1 K.B. M9.

If the assignment were invalid even then, inasmuch as 
Daly himself had a right to sue in respect of his interesi. 
the action ought not to have been dismissed. Our Rule-- 
28—says:—"No cause or matter shall be defeated by rea 
son of the x x nonjoinder of parties but the Court, &c.”

It would seem a nugatory thing to have the wife added 
when the assignment might well be looked upon as an 
assignment of the fruits of the litigation. See Glegg v. 
Bromley, [1912] 3 K.B. 474.

It is urged that the Statute of Limitations bars the 
plaintiff’s claim because the act of Brennand complained of 
was done more than 6 years before the commencement of 
the action.

The Soldiers’ Relief Act, 6 Geo. V„ 1916 (Alta.) (amended
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8 Geo. V. 1918, ch. 25), expressly recites that “it is ex­
pedient to provide for the protection of the property and 
interests of such persons as are by this Act declared to be 
soldiers.”

Section 6 says:—“The running of all statutes of limita­
tions of actions or proceedings in favour of all persons for 
whose benefit this Act is passed is hereby suspended during 
such period as any such person is entitled to the protection 
afforded by this Act.”

Taken in its literal meaning this provision would sus­
pend the Statute of Limitations, 21 Jas. 1., ch. 16, which 
would otherwise apply to the plaintiff’s claim treating it as 
an action of tort or implied simple contract. The defendant 
Brennand is a person for whose benefit the Act was passed. 
He was entitled to the protection of the Act during the 
period commencing with the date of his becoming a soldier 
and ending two years after the termination of the state of 
war or two years after his discharge. It is said that sec. 
6 ought to be construed as if it limited the suspension only 
to such causes of action as the soldier is by the Act pro­
tected against. But to do so would be to add words of 
restriction to the section on a supposition that such was 
the intention of the Legislature. On the other hand, how­
ever, any such intention is far from clear. The purpose of 
the Act was general—to protect the soldier from being 
importuned or inconvenienced by proceedings being com­
menced against him while he was serving his country as 
a soldier and while in the greater number of cases he would 
be so situated as to make it extremely difficult, if not im­
possible, for him properly to defend the proceedings, if he 
desired to do so.

It is true that the Act does not protect the soldier against 
every kind of action or proceeding; but the Legislature may 
well have had the intention of suspending any statute of 
limitation applicable to any cause of action in respect of 
which the Act did not protect the soldier so that the person 
claiming to have the cause of action might safely refrain, 
as in many cases he would feel constrained to do, from 
even inconveniencing a soldier who at the moment might 
be said to be fighting for the one having the claim against 
him.

In my opinion the plaintiff’s claim, looked upon as a mere 
tort, is not a cause of action within the prohibition of sec. 
3 of the Act. The prohibition extends to three things :— 
(1) The enforcement of payment of any debt, liability or

Alta.

Brkxna.mi.

-
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Alia. obligation previously incurred ; (2) the enforcement of any 
security previously created or arising ; (3) the recovery of 

— possession of goods or lands in the possession of the soldier 
Daly or a dependant.

Btn.NA.in But in the aspect of an implied contract to pay the 
value of the buildings and materials taken away, I think 
the cause of action comes within the first prohibition ; and 
therefore it may be that the plaintiff having a right of 
election may rely upon his having a right of action on con­
tract and it being suspended the statute applicable to it is 
also suspended although it would seem that American cases 
suggest the other view. 4 Cyc. p. 337.

The plaintiff’s right of action was, however, really 
founded upon a breach of the covenant not to remove the 
buildings—that is, a speciality, in which case the limitation 
is 20 or probably 12 years. Though the covenant is not 
expressly referred to in the statement of claim, the agree­
ment in which it is contained is expressly referred to and 
was proved at the trial and consequently was before the 
trial Judge. Had the point been adverted to undoubtedly 
the plaintiff’s counsel would have asked for an amendment 
and I think, if he had done so, he would have been entitled 
to it without condition, as obviously it would have made no 
difference in the defendant’s evidence. I think the 
plaintiff should be allowed to amend now, expressly setting 
up the covenant. Such an amendment makes any statute 
of limitation of no consequence and leaves the interpreta­
tion of sec. 6 of no consequence. To make such an amend­
ment is not allowing a plaintiff to set up a cause of action 
which would be gone if the amendment were not allowed. 
Here the plaintiff, if refused an amendment, could bring a 
new action.

Then it is said that it ought to be held that the plaintiff 
has waived his right to any remedy, which he might at one 
time have had, by his long delay, acquiescence, and omis­
sion to take exception to the defendant's wrongful act.

It seems to me, however, that there can be no waiver 
unless by contract under seal or for consideration or by 
conduct amounting to estoppel, of which prejudice to the 
defendant owing to the conduct of the plaintiff would be 
an essential element. Ency. Laws of Eng. 2nd ed. vol 
14, tit “Waiver,” p. 637, and I do not see how the defendant 
appears to have been prejudiced.

I would, therefore, direct a new trial, the costs of thr 
former trial to be in the discretion of the Judge at the next
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trial and the appellant to have the costs of the appeal ('“n- 
against the several respondents. g v

New trial ordered.

WYXNE t. WYNNE. Wynsk.

Supreme Court ot Canada, Davlea, C.J., Idington, Du8, Anglin,
Brodeur and iMignault, JJ. March 11, 1921.

Wills (8I.D—86)—Caparity—Narcotics Given to Testator to Relieve 
Vain—Evidence as to Knowledge of What he was Doing— 
Reasonableness and Simplicity of Will.

A testator Is not incapacitated from making a simple will leaving 
all his possessions to his wife, because he is in a weakened con­
dition and suffering from an incurable disease, to relieve the 
pain of which he is given a narcotic twice a day the will being 
signed by him at a time when he could not have been under 
the influence of the drug and the evidence being that he recog­
nised the witnesses end knew what he was doing, the formali­
ties of the will complying with art. 861 ot the Civil Code 
(Quebec), in which Province it was executed.

[Craig v. Lamoureux, 60 D.L.R. 10, [1920] A.C. 349, applied.]
Wills (§I.R—21)—Execution—Attestation—Requirements of Art.

651 Civil Code (Quebec).
The requirements of art. 851 of the Civil Code (Quebec) are com­

plied with, if the witnesses are asked in the presence of the 
testator if they will witness the will, and the will is then 
placed before the testator who signs it in their presence and 
they immediately sign as witnesses in his presence and in that 
of each other, the signature of the testator thus made implies 
both knowledge by him that he is executing his will and a 
request to the witnesses to act as such.

APPEAL from the judgment of the Appellate Court of 
Quebec (1920), 27 Rev. Leg. 1, reversing the judgment of 
the Superior Court which affirmed the validity of the will 
in question. Reversed and judgment of Superior Court 
restored.

W. F. Ritchie, K.C., for appellant.
L. P. Crepeau, K.C., for respondent.
Davies, CJ.:—Under the circumstances of the case, the 

disposition of all his property to his wife was not unreason­
able, but on the contrary was such a disposition as the 
testator without any injustice to any one might fairly have 
made.

I am inclined to think the Chief Justice of thé Court of 
King's Bench placed a much broader construction upon Dr. 
Anderson’s evidence than its language warranted. I think 
the doctor, in giving the evidence he did, intended to limit 
his opinion as to the mental condition of the testator to the 
time that he was under the effect of the injection of morphia
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t!l>n- and not to extend it to the time when this effect had worn
B.c. off-

Accepting the evidence of the wife as I do, though she 
Wvsme wag the sole beneficiary, and also that of the two witnesses 
Wynne, to the testator’s signature, I cannot entertain a reasonable 

doubt of the capacity of the testator, when he signed the 
will, to do so or that the will embodied his real wishes and 
intentions.

I think this evidence shews the requirements of art. Sal 
of the Civil Code to have been complied with. See Faulkner 
v. Faulkner (1920), 54 D.L.R. 145, 60 Can. S.C.R. 386.

I would allow this appeal and restore the judgment of the 
trial Judge upholding the will.

Idington, J.:—This is an appeal from the judgment of 
the majority of the Appellate Court of Quebec (1920), 27 
Rev. Leg. 1, reversing the judgment of the Superior Court 
which affirmed the validity of the will in a suit which wa- 
first launched to set aside the probate as irregularly ob­
tained, but by amendment of the pleadings involved the 
validity of the will itself, on the ground that the testator 
was non compos mentis at the time when he is alleged by 

. respondent to have executed the said will.
The deceased signed a will of which the following is ;i 

true copy:—
Montreal, P.Q., 
November 2nd, 1918.

I this day will my entire estate and all other effects to 
my wife Alice Wynne.

Witness.
That was attested to by two witnesses, called in for the 

purpose, on an occasion when the deceased was suffering 
from a severe illness. To ameliorate the said suffering the 
doctor in attendance had been in the habit of administering 
narcotics twice a day, at 11 o’clock in the forenoon and S 
o’clock in the evening.

It is urged that the pain and suffering thus alleviated 
rendered the deceased non compos mentis although the 
document was signed between 2 and 3 o’clock in the after­
noon, and the doctor admits the acute effects of the nar­
cotics would only induce from 2 to 3 hours sleep. .

The deceased was sitting up and signed the document on 
a pad handed him by the appellant when in that position, 
which with his frail state of health amply accounts for the 
shaky appearance of his signature.

If the appellant’s story is true, it was drafted by a pemil
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in the hand of an intimate friend of the deceased, the pre­
vious day, copied by her and shewn to her deceased hus­
band the same day about 6 p.m., when he assented to it, 
at an hour when the influence of the narcotic injected at 
11 a.m. must have almost entirely passed.

The trial Judge accepted her entire story as true, and 
that of the witnesses who had attested her signature as 
true.

To hold such a will invalid for the technical reasons 
assigned by the Judges of the Court of Appeal, disregard­
ing all the attendant circumstances, as evidence of an 
effectual compliance with the requirements of the law, 
would, as Martin, J„ suggests, render invalid many appar­
ently good wills.

In many of the essential features of the case, necessary 
to consider herein, it has a remarkable resemblance to the 
Lamoureux v. Craig case (1914), 17 D.L.R. 422, 49 Can. 
S.C.R. 305, save that in my own view and that of others 
considering the facts in that case there was much to give 
rise to a suspicion that the will was neither what the testa­
trix had previously intended or might have been expected 
to have intended, and that the signature of the testatrix 
was thought by some of us to be illegible. In this case 
there was nothing but what one would expect to find, and 
what was consistent with the duty of the testator.

Moreover, there was such a simplicity in the words used 
in question herein that all that which needed to be under­
stood by him signing, was so susceptible of comprehension 
at the slightest glance, that, if any consciousness at all were 
left, they must have been understood by anyone capable of 
executing the document as undoubtedly the deceased was.

In the Lamoureux case the deceased had rejected one will 
submitted to her for reasons she assigned and, when her 
vitality had been reduced below what the alleged testator 
here in question possessed, she had presented to her a will 
which needed the possession of very acute faculties to 
comprehend whether or not her wishes had been observed.

I quite agree with Surveyor, J„ that if the will in that 
case, as the Court above held, overruling us, was maintain­
able, certainly this is much more so.

I need not enlarge ; for the dissenting Judges in the 
Appellate Court below have so fully and carefully covered 
the ground with more extended notes in all of which I 
concur, as to render it needless for me to repeat same 
herein.

Can.

8.C.

Wynne
?.

Wynne.
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Can.

S.C.

Wvxsr.

Anglin, J.:—Two distinct issues are presented on this hi - 
peal—one as to the testamentary capacity of the testator, 
the other as to compliance with the requirements of art. 
851 C.C. (Que.) in the execution of his will. The trial 
Judge determined both in favour of the appellant, the sole 
beneficiary. The Court of King’s Bench, 27 Rev. Leg. 1. 
decided both against her by a majority of three Judges to 
two.

The evidence of the doctor who attended him is relied 
on to establish the testator’s incapacity. But, with gre. i 
respect, I think it far from conclusive. It is not clear 
that he refers to incapacity other than that caused by the 
administration of narcotics. As to that he says it would 
not last more than 2 or 3 hours after the injection had 
been given. Three and a half hours appear to have elaps< d 
between the last previous injection and the execution "f 
the will. The appellant who was present at the execution 
says her husband was “perfectly all right; he knew what 
he was signing." Robert Mellor, one of the witnesses to 
the will, says the testator recognised him and the other 
witness, James, and that he did not seem to be in a da?' d 
condition but on the contrary “seemed to know what he was 
doing.’’ In answer to an inquiry as to his health by Mellor 
he replied “not well; not well." James did not address 
him but thought the testator knew who he was. Tire 
appellant tells us that her husband sat on the side of his 
bed, that she gave him a writing pad which he put on his 
lap and then signed the will without other assistance. This 
statement is not contradicted. In fact it is corrobora' ed 
by Mellor except that he thinks a table was used and not a

The appeal should be allowed with costs here and in 
appeal below and the judgment of the trial Judge restore'

Duff, J. (dissenting) :—This appeal, in my opinion, should 
be dismissed. The onus rests upon those who propound ,i 
will of establishing that it was the will of a competent test; 
tor.

After fully examining the evidence I cannot resist the 
conclusion that the medical evidence points clearly to in- 
competency and I can find nothing in the other evideni 
relied upon to counterbalance the effect of this evidence.

The appeal therefore, in my opinion, fails not merely b. 
cause I am not satisfied that the conclusion reached l> 
the majority of the Court below is wrong but because as 
result of an independent examination of the evidence ! 
think the weight of evidence supports that conclusion.
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writing pad. The signature itself, while somewhat shaky, 
is remarkably good for a man who died the next day from 
Bright's Disease. The trial Judge evidently believed, both 
the appellant and the witness Mellor and, so far as one can 
judge by reading their testimony in print, it seems to be 
l>erfectly candid and entirely credible.

The will itself is reasonable, having regard to the testa­
tor's circumstances. It consists of only 16 words—a 
simple devise to the widow of the entire estate and effects, 
which are said to amount to about $12,000. The appellant 
tells us it was drafted in pencil the day before its execution 
by Mr. Tuck, an intimate friend of the testator, with his 
approval if not by his express instructions, that she copied 
this draft and shewed the copy so made to her husband 
l he same afternoon and again the next morning, and that 
he approved of it as expressing what he wished on both 
occasions.

Taking all these circumstances into account, while, had 
the will been lengthy or the dispositions at all complicated, 
I should have doubted the testator’s capacity to appreciate 
it, I am satisfied that the evidence of the appellant and the 
witness Mellor sufficiently proves that he had capacity on 
the afternoon of its execution to make a will such as that 
propounded.

The only objections to the sufficiency of the execution 
under 851 C.C. (Que.) which calls for attention are that 
the testator did not refer to the document propounded as 
his will or acknowledge his signature to it in the presence 
of the witnesses and did not request them to attest the 
will. Compliance with all other formalities prescribed by 
that article is fully established.

Mellor tells us that when he and James came to her hus­
band’s bedside Mrs. Wynne “asked if we would be witness 
and put our signatures on his will; she said it aloud to 
both of us.” The will was then placed before the testator 
and he signed it, as already described, in the presence of 
Mellor, James and Mrs. Wynne, and Mellor and James 
"immediately" signed as witnesses in his presence and in 
that of each other. The signature by the testator thus 
made requires no other acknowledgment as Lamothe, C.J., 
points out, 27 Rev. Leg. 1 at p. 2 ; and, with great respect, it 
implies in my opinion both knowledge by him of the fact 
that he was executing his will and a request to the wit­
nesses to act as such. This implicit recognition of the 
document as a will and request that the witnesses should

4—($0 D.L.B.
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attest the signature of the testator are, I think, a sufficient 
compliance in these particulars with art. 851 C.C. (Que.).

I would for these reasons allow the appeal and restore 
the judgment of the trial Judge. The respondent should 
pay the appellant’s costs in this Court and in the Court ol 
King's Bench.

Brodeur, J.:—The present action was originally taken for 
the purpose of setting aside a judgment rendered by the 
Prothonotary of the Superior Court, declaring that the wili 
of John Francis Wynne was duly probated. In this action 
to annul the judgment of probate, it was alleged that the 
formalities required by law had not been complied with, 
and that the evidence on which the judgment was based wa- 
false.

In fact, it appears from the evidence in the present action 
that Tuck’s affidavit, on which the Prothonotary based hi 
decision, contained some absolutely incorrect statement- 
For instance, he swore that he was present when the will 
was signed by the testator, while the proof establishes be­
yond doubt that his statement is not correct. The defen 
dant. who maintains the validity of the will, is obliged to 
admit in her defence that this portion of Tuck's affidavit 
is untrue, but she pleads that this error was due to the 
attorney who prepared the affidavit and who did not thor­
oughly understand the facts laid before him.

The probate would certainly have been set aside had it 
not been for the additional evidence offered in the present 
case. This evidence was that the will was prepared by 
Tuck himself on the testator's instructions, that Tuck's 
pencilled draft was transcribed in ink by the testator's 
wife, that it was then signed in the presence of the wit­
nesses Mellor and James, whose names appear on the will, 
and that on the following day Tuck also affixed his signa­
ture as witness. It cannot be denied that Tuck’s signature 
was valueless. But if the will were otherwise valid, could 
it have the effect of making it void? Of course not. The 
Court could therefore declare, under the circumstances, that 
in view of the additional evidence adduced the will must 
be held duly probated.

The plaintiff then understood the weakness of his posit inn 
and asked for leave to amend his declaration by alleging 
that the testator was not compos mentis when he signed 
the will.

The Superior Court dismissed plaintiff's action and this 
judgment was reversed in appeal. In view of the evidence



60 D.L.R.] DOMINION LAW REPORTS 51

the probate of the will waa not the real matter in issue, 
but the argument turned on the capacity of the testator and 
on the formalities required by law for the validity of a will.

The testator was evidently in an extremely weakened 
condition. In fact he died the next day.

The evidence of the attendant physician is not very 
favourable to those who claim that Mr. Wynne had suffi­
cient capacity. He had given up the patient and was 
treating him with drugs administered in the morning and 
evening for the purpose of relieving pain. After taking 
the drugs the patient was asleep or unconscious for a couple 
of hours. When he expressed his last wishes to his friend 
Tuck and to his wife, he seemed to have a perfect grasp of 
what he was doing. The witnesses to the will swear that 
he seemed to understand what he was doing when he signed 
in their presence. At that time he only spoke two or three 
words dealing with his state of health ; but it cannot be pre­
tended that he was unconcious of the purport of his signa­
ture. He might still have been somewhat under the in­
fluence of the drugs administered about two hours pre­
viously, but his general bearing and his answer to the 
question put to him by one of the witnesses indicate a state 
of mind which seems to me incompatible with incapacity.

If we had before us only the evidence of the witnesses to 
the will, there might be some difficulty in deciding if the 
estator knew that the document presented for his signa­

ture contained the expression of his last wishes, as it is 
possible that the testator did not hear his wife request the 
witnesses to sign the will. But the wife’s evidence, al­
though contradicted in some respects, was accepted by the 
trial Judge, and amply establishes that the testator knew 
that he was signing a will.

Besides the circumstances are strongly in favour of this 
will as an expression of the last wishes of the deceased. The 
testator and his wife, the universal legatee, had been mar­
ried for more than 25 years and they had no children. It 
was quite natural that the husband should leave his few 
irossessions to his widow, who was almost 60 years of age, 
and thus allow her to live comfortably for the rest of her 
days.

This case is in many respects similar to that of Craig 
v. Lamoureux, 50 D.L.R. 10, [1920] A.C. 349, decided by 
the Privy Council. In the present case the facts seem 
more favourable to the validity of the will. I readily 
acknowledge that it is dangerous to maintain wills on the

s.c.
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evidence of the legatee. But the decision of the Privy 
council in the case of Craig v. Lamoureux favours th. 
validity of wills in such cases as this.

As to the formalities I think they were observed, parti 
cularly if we accept the evidence of the universal legatee 
The will expressed the testator's wishes. It was signée 
by him in the presence of two witnesses who also signed ii, 
his presence. It is true that there was no express ami 
formal request on the part of the testator for the signature 
of these witnesses, but as they signed immediately aftei 
him and in his presence, it seems to me that this circuni 
stance constitutes a request sufficient for the validity of th. 
will.

The appeal should therefore be allowed with costs in thi 
Court and in the Court of King's Bench and the judgmeu 
of the Superior Court affirmed.

Mignault, J.:—The plaintiff, respondent in this Court, 
complains of the will, in the form derived from the law- 
of England, of his brother, the late John Francis Wynn, 
bequeathing his entire estate to his wife, the present appei 
lant.

As originally drafted, the respondent’s action aimed at 
having the probate of this will set aside, and most of th. 
15 paragraphs of the declaration were of the nature of »■ 
attack on the judgment of probate, while the conclusion 
asked merely that this judgment be set aside. By an 
amendment permitted at the trial, the respondent further 
alleged as para. 14a, that at the time he signed the will. 
John Francis Wynne was not compos mentis, and wa< 
unable to make a will and to acknowledge his signature or 
a will previously made. And by the same amendment 
he added to his conclusions the prayer that at all event - 
the said will be anulled, resiliated and cancelled.

It is not unimportant to point out that up to the time 
of this amendment the respondent had apparently com 
pletely misconceived what was his remedy against the will 
in question. The judgment of probate has, in Quebec, a 
purely relative and prima facie effect, not going beyond 
identifying and proving the document presented as a will, 
so that authentic copies of the same (the will itself not 
being in notarial form never becomes authentic) may l.e 
delivered to interested parties. But. as stated by art. 8 .8 
of the Civil Code (Que.) “the probate of wills does not pre­
vent their contestation by persons interested." And as 
far back as 1872, in the case of Migneault v. Male, etc.
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(1872), L.R. 4 P.C. 123, the Judicial Committee of the 
Privy Council held that a judgment of probate in the Pro­
vince of Quebec was not conclusive, and that the heir-at- 
law of the deceased, although he had been cited and opposed 
the grant of probate, could nevertheless impugn the will. 
It is therefore evident that the judgment of probate is not 
res judicata, even as to a party who appeared and objected 
to the probate, and ccnsequently the respondent's allega­
tions concerning this piobate are entirely unnecessary, not 
to say irrelevant, in an action attacking the will.

Irrespective of these allegations, the respondent’s declar­
ation attacks Wynne's will on four grounds:—1. The will 
does not satisfy the requirements of art. 851 C.C. 2. The 
appellant handed the said John Francis Wynne a document 
all written out, which Wynne signed but did not read to 
the witnesses, and when he signed it J. C. James was the 
only witness present, Robert Mellor was called in as a wit­
ness after the document was signed, and Fred Tuck was 
not present at all. 3. Wynne never spoke anything about 
the paper he signed nor referred to it as being his will, and 
did not in any way acknowledge his signature to the said 
document as having been subscribed by him to his last will 
and testament. 4. On the 2nd of November, 1918, when 
Wynne signed the said document he was not compos mentis, 
and was unable to make a will and to acknowledge his sig­
nature on a will previously made.

It is noticeable that the will is not attacked for undue 
influence or fraudulent manoeuvres (suggestion et capta­
tion) by the appellant. What Mrs. Wynne did is material 
only when taken in connection with the alleged grounds of 
nullity, and I must express the opinion that if Mrs. Wynne's 
testimony be believed—and it was believed by the trial 
Judge—she did nothing improper to obtain the signing of 
the will. It is very unfortunate that Tuck died shortly before 
the trial—and inasmuch as he died of a lingering illness 
the parties should have obtained his testimony, or at least 
they should have shewn that he was incapable of giving it 
—but Mrs. Wynne says that her husband was under the 
impression, and so stated, that she would get everything 
without a will. She adds that Tuck told Wynne that he 
had better make a will and he agreed to do so, and as 
Wynne expressed the intention to leave everything to his 
wife, Tuck wrote out a very short form from which the 
appellant copied and which eventually became the will 
attacked in this case. Like many persons, Wynne dis-
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liked the idea of making a will, but this certainly does not 
shew that the will in question was forced on him, and i 
cannot see anything in the evidence that could support : 
charge of undue influence, if such a charge had been made

Discussing now tho grounds of nullity alleged by the 
respondent, and dealing first with the fourth ground, the 
trial Judge found on the facts that the will was signed by 
Wynne when of a free and disposing mind, and of sound 
intellect. What gives great weight to this finding is that 
it necessarily reposed on the credibility of the witnesses 
especially of Mrs. Wynne. Moreover the physician called 
Dr. Anderson, did not prove a general state of incapacity 
of the testator. He said that Wynne, who was dying 01 
Bright’s disease, was suffering very great pain ; that twic- 
a day, at 11 in the morning and at 8 in the evening, h> 
administered morphine to quiet him, and that the effect 
of the narcotic would last 2 or 3 hours. This will wa 
signed after 2 p.m. and in view of the testimony of tin 
witnesses to the will, James and Mellor, it seems impossibl. 
to conclude that the finding of testamentary capacity by 
the trial Judge should be set aside.

I will now consider together the three first grounds of 
nullity which relate to the execution of the will itself. Il 
is true that Mrs. Wynne handed her husband a documen1 
all written out, and that Wynne signed it but did not read 
it to the witnesses, nor was it necessary that he should 
do so. Then Wynne signed the will, both James and Mellor 
were present and signed as witnesses in presence of the 
testator. No formal attestation clause was required and their 
signatures as witnesses sufficed. Tuck was not present at the 
execution of the will and signed jt afterwards. But he 
cannot be considered as a witness to the will which however 
does not matter because two witnesses are sufficient 
Wynne did not speak to the witnesses about the will and 
did not acknowledge his signature to them as having been 
subscribed by him to his will. However as Wynne signed 
in the presence of the witnesses, it is immaterial whether 
he acknowledged this signature which they saw him make 
It was entirely unnecessary that he should do so.

So far the will stands the test of article 851 of the Ch il 
Code (Que.), which is as follows :—

“851.—Wills made in the form derived from the laws of 
England [whether they affect moveable or immovable pro­
perty] must be in writing and signed at the end with tin- 
signature or mark of the testator, made by himself or by
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another person for him in his presence and under his express 
direction [which signature is then or subsequently acknow­
ledged by the testator as having been subscribed by him to 
his will then produced, in presence of at least two com­
petent witnesses together, who attest and sign the will im­
mediately, in presence of the testator and at his request]

[Females may serve as attesting witnesses and the rules 
concerning the competency of witnesses are the same in all 
other respects as for wills in authentic forms.]

But it is said that the witnesses, who undoubtedly signed 
the will in the testator’s presence, did not do so "at his re­
quest." Mellor testified as follows:—

“Q.—Who was present when you signed that will as a 
witness? A.—Mr. James, Mrs. Wynne, myself and the 
deceased, the late Mr. Wynne. Q.—Who received you at 
the door? A.—I think it was Mrs. Wynne, I am not sure, 
I walkefd right in. Q.—Did Mrs. Wynne talk to you about 
the will, then when she opened the door for you. A.—No, 
only when we walked right up to the bed. Q.—What did 
she say then ? A.—She asked me if we would be witnesses 
and put our signatures on his will, she said it aloud to both 
of us.”

Mellor also says that when he entered he asked Wynne 
how he was, and the latter answered “not well ; not well." 
Both James and Mellor say that testator recognised them.

As to the signatures of the witnesses at the request of 
the testator, undoubtedly this is a requirement of art. 851 
C.C. (Que.), although it is not mentioned in the English 
Wills Act, 7 Wm. IV.—1 Viet. 1837 (Imp.), ch. 26, from 
which art. 851 is derived. But it is to be remarked that 
when the will is signed or marked by another person than 
the testator, art. 851 requires the “express direction" of the 
testator, while with regard to the signature of the witnesses 
at the request of the testator, nothing is said as to the form 
of this request. In my opinion, inasmuch as the Legisla­
ture, in speaking of the direction or request of the testator, 
requires it to be expressed in one case and not in the other, 
it follows that this request can, in the latter case, be im­
plied by reason of the circumstances surrounding the exe­
cution of the will. Here Mellor testified that Mrs. Wynne, 
when the witnesses and she had walked right up to the 
bed, asked them if they would be witnesses and put their 
signatures on the will, and that she said this aloud to both of 
them. The request she thus made to James and Mellor must 
have been heard by Wynne, who then signed the will and
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saw or could see the witnesses sign in his presence. In m> 
opinion, but 1 say this with every deference for the majority 
of the Judges of the Court of King’s Bench who thought 
otherwise, it would be pushing formalism too far to reject 
this will for the lack of an expressed request of the testator 
to the witnesses, and the more so as this is an essentially 
simple and popular form of will, which undoubtedly thi 
Legislature desired to render as easy as possible to tin 
least educated of the population.

If it be contended that Mrs. Wynne who went for the 
witnesses and asked them to attest the will, had no mandat, 
from Wynne to do so, I would answer that evidently no 
express mandate was required. And the question really 
is whether Wynne intended to make a will and dispose in 
favour of his wife, and unless Mrs. Wynne’s testimony Is 
discredited, I must find that he did. The obtaining of wit 
nesses, although essential, was not, under the circumstance 
disclosed by the evidence, a matter requiring any kind ot 
mandate from the testator, for if we must take it as estai, 
lished that he wished to make a will, getting the witnessc 
necessary for the validity of the will was merely carrying 
out his desire.

It may be that this will is quite near to the danger point. 
but after full consideration I find myself unable to set it 
aside and nullify the very natural and reasonable disposition 
which Wynne made of his property, for he and his wife ha.l 
been long married and had no children. Of course, Tuck' 
affidavit in support of the probate was untrue, as he di.l 
not see Wynne sign the will, although he probably coul.l 
identify his signature. But nothing would now be gaine.l 
by annulling the probate, for the testimony of James an.I 
Mellor shews that Wynne really signed the will, and. in 
my opinion, the attack on the will itself fails.

I would therefore allow the appeal with costs here and i 
the Court of King’s Bench and restore the judgment of the 
trial Judge.

Appeal allow.

CANADA PKKMANKXT M<1RT<1A<1K ». NATHA HIKtiH.
BrlUnh Columbia Court of Appeal. Macdonald. C.J.A., Mari 

(lalllher and McPhllllpH. JJ.A. March 1. 1921.
Mortgage (ftVl.ti—10ft)—Korcrliwum—Proof of Hervire of Writ — 

Mistake—Final Judgment—Registration—Registration In Land 
Titles Oflico.-Certificate of Indefeaalhle Title—Judgment Con­
trary to Law—Setting Aside.

Where what purported to he proof of service of a writ, under whi 
a final Judgment for foreclosure was obtained Is admitted •
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have been furnished under a mistake, the judgment Is obtained 
contrary to law and will be set aside upon proper proceedings 
being taken, notwithstanding that the final order has been 
registered In the land titles office and a certificate of inde­
feasible title obtained, the reservations to which the title Is 
subject not Including mistake.

APPEAL by the plaintiff from the judgment or order of 
Hunter, C.J., B.C., of October 21, 1920. Affirmed.

G. E. Harrison, for appellant.
R. Cassidy, K.C., for respondent.
Macdonald, CJ.A.S—It is admitted that the writ was not 

served upon the defendant, nevertheless, final judgment for 
foreclosure of defendant's equity was obtained under it. 
What purported to be proof of service of the writ is now 
admitted to have been furnished under a mistake.

The defendant upon learning of the proceedings applied 
to have the same set aside. The final order of foreclosure 
was registered in the Land Registry Office and a certificate 
of indefeasible title was obtained by the mortgagee, pur­
suant to sec. 14a of the I,and Registry Act, R.S.B.C. 1911, 
ch. 127, as amended in 1917 by ch. 33, sec. 2, sub-sec. 5. 
Under the same amending Act, it is enacted that such a 
certificate shall extinguish the mortgagee's rights in re­
spect of the personal covenants in the mortgage, and by 
sec. 22 of the original Act, the certificate is declared to be 
conclusive evidence in all Courts that the holder of it is 
seised of an estate in fee-simple, subject only to reservations 
mentioned in the sub-sections to that section, none of which 
appear to me to cover mistake.

Now, clearly the judgment was without foundation and 
therefore it and all the proceedings between it and the 
testing of the writ, should ex debito justitiae be set aside. 
The appeal against the order setting it aside is founded 
solely upon arguments based upon the said sections, the 
submission of the appellant’s counsel being, that in view of 
the said sections, it would be idle for the Court to inter­
fere. That this is so is not apparent to me, since one can­
not foresee the result upon the fortunes of the defendant of 
allowing the said judgment to stand. I am not willing to 
speculate about it, and moreover, one thing is quite clear 
and that is, that the judgment was obtained contrary to 
law and defendant comes to the Court, with, I think, a clear 
right to have it set aside.

I would therefore dismiss the appeal.
Martin, J.A., would dismiss the appeal.

B. c.
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Galllher. J.A.:—I agree in the reasons for judgment o 
the Chief Justice.

McPhillips, J.A„ would dismiss the appeal.
Appeal dismisses

ItllMAMVA v. tillKATKK WIWII'KI. WATKK IIIHTItll'T.
Manitoba Court of Appeal. Perdue, Cameron, Fullerton an !

Dennlatoun, JJ.A. April 20, 1921.
DaiiiugcN (#111.K—222) — Injury to Property — <feastrurtIon oi 

Ditches ami Drains for Waterworks—Isegislatlve Authority— 
No Nogllgonci*—Right to t'ompi-nsathm for Injury.

No ac tion will lie for doing that which the Legialature has authoi 
iaed if it is done without negligence, although it does occaaii 
damages to any one, unless there Is a legislative snsetmen 
granting him compensation when his remedy is confined 
recovering such compensation as the Legislature has though' 
fit to give him.

[fieddis v. Proprietors of The Bann Reservoir (1878), 3 App. Ca 
430; Caledonian It. Co. v. Walker’s Trustees ( 18821, 7 A|> 
Cas. 2ft9; Mersey Docks, etc. v. Glbhs 1864), L it. 1 H.L !« 
followed.]

Arbitration (#1.—7)—<'oi|MnatIon Appropriating Water Rights— 
Art of Incorporation Containing Arbitration Clause to Fix 
Damages—Failure of Corporation to Act—Right of Injured 
Party to Bring Action.

Where a corporation desires to appropriate a person's water riglii 
or to acquire some easement over his property, and arbiti 
lion clauses to fix the amount of damages are Inserted in t 
company's Act of Incorporation and such arbitration clans. - 
only come Into operation on disagreement as to the value or 
damages, it is the duty of the corporation or company !.. 
Institute an arbitration upon receiving complaint of damn 
and if It does not proceed In accordance with the direct!- 
of Its Act, the plaintiff is not debarred from his right of act!- 

ISaunby v. The Water Commissioners of the City of Lorn! 
[1906] A.C. 110, followed ]

APPEAL by defendant from the judgment of Galt, J. in 
an action to recover damages for injury to plaintiff's lain! 
alleged to be caused by the construction by the defendant» 
of certain works for the purpose of supplying water to the 
City of Winnipeg. The Court of Appeal held reversing I hi 
judgment of Galt, J., that the works were not in fact the 
cause of the damage and dismissed the plaintiff’s action.

The judgment appealed from is as follows:—
Galt. J.:—The plaintiffs are farmers, residing in the 

Birch River District, on the banks of the river, where they 
took up their homesteads in or about the year 1907.

The defendants are a corporation, created by a statute of 
Manitoba, 1913, 3 Geo. V., ch. 22, for the purpose of supply ­
ing water to the City of Winnipeg.
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The works are constructed from Shoal Lake, an offshoot 
of the Lake of the Woods, to the city of Winnipeg, a distance 
of about 80 miles.

Reading from the statement of claim in Romanica’s case, 
the plaintiff says, in para. 3, as follows :—

(3) “The said lands are bounded on the east and west 
by, and are in actual contact with, the Birch River, which 
flows northerly into the Whitemouth River, and which last- 
named river empties into the southerly end of Lac du 
Bonnet."

In para. 6 it is stated:—"During the year 1913 to 1919, 
both inclusive, the defendant <. nstructed, or caused to be 
constructed, on the said lands or right-of-way, a steam rail­
way and aqueduct, or line of pipes and conduits running 
from Shoal Lake to the City of Winnipeg, for the purpose of 
conveying and supplying water to the inhabitants of a cer­
tain district located in and about the City of Winnipeg, and 
has ever since kept and continued the said works so con­
structed, and intends to continue the same."

Paragraph 10 of the statement of claim sets out:—“By 
vuastn of the ditches, drains and spillways aforesaid, the 
defendant has diverted, or caused to be diverted into the 
said Birch River, and its tributary, the Boggy River, a 
greatly increased volume of water, and still continues such 
diversion, and intends to continue the same."

In para. 12 it is stated:—"As a result of such floods, and 
the probable annual repetition of the same, the land of the 
plaintiff has been rendered worthless for farming, and the 
value thereof much diminished."

The defendants, in para. 7 of their statement of defence, 
state:—"The defendant denies the allegations contained in 
the seventh paragraph of the plaintiffs’ statement of claim, 
as therein set forth, but the defends t admits that for the 
purpose of carrying away water from the said right-of-way 
and of draining same, and for the purpose of protecting its 
railway, and its pipe-line, the defendant constructed and 
caused to be constructed certain ditches and drains along 
and upon said right-of-way, and caused the said ditches, or 
drains, to empty into said Birch, Boggy and Whitemouth 
Rivers, and has ever since kept and continued the said 
ditches and drains, and intends to continue the same, for the 
purpose aforesaid."

In para. 16 the defendants plead that they are riparian
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owners of the banks of the said river, and, as such, have a 
right to get rid of the water coming upon them.

The plaintiffs iay, in their evidence, that from the tinv 
they took up their homesteads, in 1907, until about the yea 
1917, the waters of the Birch River ran almost dry durin1 
the summer, but that after the defendants constructed thei: 
aqueduct and ditches the water, during the summer, becam 
considerably augmented, and that to-day the stream i> 
about 3 ft. deep in front of the plaintiffs' land.

The particular damage claimed for in this action arose in 
July, 1919. At that time the defendants had constructs i 
ditches all along their right-of-way for the aqueduct, anil 
also for the adjoining railway, which runs along the south 
side of the aqueduct. It also appears that there is a larg. 
territory to the east of this particular district, consisting of 
boggy land, from which water oozes continuously, but verx 
slowly. The slope from Shoal Lake to the Boggy River is 
very slight indeed, and it is stated to be some thing like Vlo 
of a foot in 10,000 ft., so that any natural flow of water in 
that district would, necessarily, be slow.

The ditches are so constructed that the water sometime, 
flows easterly, and sometimes westerly, according to the 
local situation, but in each case it is drained off and empties 
into either the Boggy or the Birch River, according to the 
slope of the particular locality. The evidence of the expert 
witnesses on both sides satisfied me that, the flow of water, 
which is on either side, is greatly accelerated by flowing 
over the comparatively smooth surface of the drain, rather 
than over the wide expanse of almost level and bogr 
ground, covered, no doubt, with a certain amount of veg' - 
tation.

In July, 1918, a heavy rainstorm occurred in the district 
Of course the limits of this storm could not be ascertain"! 
by any particular individual, and its extent is left a conjee- 
ture. But it was shewn, by one or more witnesses called hv 
the defendants, that it was a very heavy downpour of rain 
in the place on the aqueduct line at which these witnesses 
happened to be. About that time the plaintiffs say that the 
water rose very rapidly in the Birch River, much mure 
rapidly than it had ever done in previous years, when similar 
heavy rainstorms had prevailed, and with the result that 
the water overflowed from the Birch River, and practice'l.v 
destroyed the plaintiffs' crops. I think Romanics said that
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it rose to about 6 inches high on the floor of his house, on 
the banks.

The question which I have to decide is, no doubt, a very 
serious one for both sides, because not only are these 3 
plaintiffs claiming damages for iriury to both their crops 
and land, but I am told that several other settlers are wait­
ing the result of this action before making similar claims.

Several cases were referred to by the counsel who ap­
peared at the trial, but none of them is exactly in point. 
Cases have arisen in England where the parties have com­
plained of the loss of water appropriated by their neighbors ; 
others complained of being flooded under varying circum­
stances. But here we have a corporation authorised by law 
to construct these particular ditches, and it has been ad­
mitted by counsel for the plaintiffs that the construction 
was carried out without negligence. Notwithstanding this, 
however, Mr. Hoskin, on behalf of the plaintiffs, argues that 
the defendants are liable. The principal case he relies upon 
was Geddis v. Proprietors of The Bann Reservoir (1878), 3 
App. Cas. 430. But that case, while it contains several dicta 
much in the plaintiffs' favour, was based largely upon a sta­
tute imposing responsibility on the defendant, which is 
wanting in the present case, viz., a duty to scour and clear 
out the bed on one of the streams in question.

The defendants, on the other hand, rely, most strongly 
upon the case of The Directors, etc., of the Hammersmith, 
etc., R. Co. v. Brand (1868), L.R. 4 H.L. 171. The Judges 
were summoned to give their opinions to the House, and the 
opinion of Blackburn, J„ was accepted to that of 5 other 
Judges. Blackburn, J., said, at p. 196:

“It is agreed on all hands that if the Legislature author­
ises the doing of an act (which, if authorised, would be a 
wrong, and a cause of action) no action can be maintained 
for that act, on the plain ground that no Court can treat 
that as a wrong which the Legislature has authorised, and, 
consequently, the person who has sustained a loss by the 
doing of that act, is without remedy, unless, in so far as the 
Legislature has thought it proper to provide for compensa­
tion to him. He is, in fact, in the same position as the 
person supposed to have suffered from the noisy traffic on a 
new highway is at common law, and subject to the same 
hardship. He suffers a private loss for the public benefit."

A good deal of assistance is to be obtained in ascertaining 
the law applicable to the circumstances here, from the case
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of Hurdman v. The North-Eastern R. Co. (1878), 3 C.P.D. 
168. There, the statement of claim alleged that the surface 
of the defendants' land had been artificially raised by earth 
placed thereon, and that in consequence rain-water falling 
on the defendants’ land made its way through the defend­
ants’ wall into the adjoining house of the plaintiff, and 
caused substantial damage, and it was held, upon demurrer, 
“that the statement of claim disclosed a good cause of 
action.”

Cotton, L.J., delivering the judgment of the Court, says, 
at p. 173:

“For the purpose of our decision, we must assume that 
the plaintiff has sustained substantial damage, and we must 
construe the statement as alleging that the surface of the 
defendants' land has been raised by earth and rubbish 
placed thereon, and that the consequence of this is that the 
rain-water falling on the defendants’ land has made its way 
through the defendants’ wall into the house of the plaintiff, 
and has caused the injury complained of. The question is, 
are the defendants, admitting this statement to be true, 
liable to the plaintiff? and we are of the opinion that they 
are. The heap, or mound, on the defendants’ land must, in 
our opinion, be considered as an artificial work. Every occu­
pier of land is entitled to the reasonable enjoyment thereof. 
This is a natural right of property, and it is well established 
that an occupier of land may protect himself by action 
against anyone who allows any filth or any other noxious 
thing produced by him on his own land to interfere with 
this enjoyment. We are further of opinion that, subject to 
a qualification to be hereafter mentioned (in respect to 
mines), if anyone, by artificial erection on his own land 
causes water, even though arising from natural rain-fall 
only, to pass into hie neighbor’s land and thus substantially 
to interfere with his enjoyment, he will be liable to an 
action at the suit of him who is so injured, and this view 
agrees with the opinion expressed by the Master of the Rolls 
in the case of Broder v. Saillard ( 1876), 2 Ch. D. 692.

At the conclusion of his judgment his Lordship says at 
p. 176.

“We are of opinion that the maxim ‘sic utere tuo ut 
alienum non laedas’ applies to and governs the present case, 
and that as the plaintiff, by his statement of claim, alleges 
that the defendants have, by artificial erections on their 
land caused water to flow into the plaintiff’s land, in a man-
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ner in which it would not, but for such erections, have done, 
the defendants are answerable for the injury caused there­
by to the plaintiff."

In the Geddis case, at p. 438, Lord Hatherly says:
“ The case which seems to have most affected the minds 

of the learned Judges in the Court below is the case of 
Cracknell v. The Corporation of Thetford (1869), L.R. 4, 
C.P. 629.

If a company in the position of the defendants there, 
has done nothing but which the Act authorized... .nay, 
may in a sense be said to have directed... .and if the dam­
age which arises therefrom, is not owing to any negligence 
on the part of the company in the mode of executing or 
carrying into effect the powers given by the Act, then the 
person who is injuriously affected by that which has been 
done, must either find in the Act of Parliament something 
which gives him compensation, or he must be content to be 
deprived of that compensation, because there has been 
nothing done which is inconsistent with the powers con­
ferred by the Act, and with the proper execution of these 
powers."

In the present case the Legislature certainly authorised 
the construction of the works and ditches in question, the 
result of which is complained of by the plaintiffs. Is there, 
then, in the defendants’ Act of incorporation, anything 
which gives the plaintiffs compensation for the loss they 
have suffered?

In 1915, 5 Geo. V. (Man.) ch. 30 sec. 3 the Legislature 
amended the defendants' Act by repealing sec. 24, and 
substituting a section from which I quote the following:—

"24 : It also shall and may be lawful for the corporation 
to construct, erect and maintain upon any lands taken or 
acquired by it, all such reservoirs, dams, conduits, water­
works and machinery and plant and equipment of every 
kind requisite for the said undertaking • • * and, for 
better effecting the purposes aforesaid, the corporation, its 
agents, servants and employers, are hereby empowered to 
enter and pass upon and over the said grounds and lands 
intermediate as aforesaid, and the same to repair, cut or 
dig up, if necessary, and to lay down the said pipes • • • 
and to set out, ascertain, use and occupy such part or parts 
thereof as the corporation shall think necessary and proper 
for the making, draining and maintaining of the said works, 
plant and equipment, or for the protection of the said 
works” Air. • * * "doing as little damage as may be in
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the execution of the power* hereby granted to them, ain 
making reasonable and adequate satisfaction to the pro­
prietors, to be ascertained, in the case of disagreement, by 
arbitration as aforesa d."

The provision as to arbitration is contained in the com­
pany's original Act, 3 Geo. V 1913, (Man.) ch. 22 sec. 22 
from which I extract the following:—

"It shall be lawful for the corporation, its agents, ser­
vants and workmen, from time to time, and at such times 
hereafter as it shall see fit, and they are hereby authorised 
and empowered to enter into and up- n the lands of am 
person, or persons, bodies politic, or corporate, and to sur­
vey, set out and ascertain such parts thereof as they may 
require for the purposes of waterworks, or for the purpose 
of conveying electric motive force or other power for the 
operation of same, and also to divert and appropriate any 
spring, stream or body of water thereon, as they shall judge 
suitable and proper; the corporation shall pay to the owner - 
or occupiers of the said lands, and those having an interest 
or right in said water, reasonable compensation for an.' 
land or any privilege that may be required for the purpose- 
of the said waterworks, or for the conveying of electric 
motive force or power; and in case of any disagreement 
between the corporation and the owners or occupier-! of 
such lands, or any persons having an interest in the said 
water, or the natural flow thereof, or any such privilege 
aforesaid, respecting the value thereof or as to the damage> 
such appropriation shall cause to them or otherwise, the 
same shall be decided by three arbitrators as hereinaftei 
mentioned, namely, the corporation shall appoint one. 
the owner shall appoint another, and such two arbi 
trators shall, within ten days after their appoint 
ment, appoint a third arbitrator, but, in the even' 
of such two arbitrators not appointing a third arbitrator 
within the time aforesaid, the Court of King's Bench, or a 
judge thereof shall, on application by either party, appoint 
such third arbitrator • • • The arbitrators to be an 
pointed as hereinafter mentioned shall award, determine, 
adjudge and order the respective sums of money which the 
corporation shall pay to the respective persons entitled to 
receive the same and the award of the majority of the said 
arbitrators shall be final. And the said arbitrators shall be. 
and they are hereby required, to attend at some convenient 
place at or in the vicinity of Winnipeg to be appointed by 
the corporation, after eight days’ notice given for that
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purpose by the corporation, then and there to arbitrate and 
award, adjudge and determine such matters and things as 
shall be submitted to their consideration by the parties 
interested, and each arbitrator shall be sworn before some­
one of His Majesty's justices of the peace, or other office 
authorised thereunto, well and truly to assess the value 
or damages between the parties to the best of his judg­
ment.”

This provision for arbitration is not expressly raised as a 
defence to the action by the defendants, but they do mention 
the section in a general reference. No argument was ad­
vanced that the plaintiff should have gone to arbitration, 
rather than have brought an action, as has been done.

The effect of such a provision was explained in Saunby v. 
The Water Commissioners of the City of London, etc, 
[1906] A.C. 110. That was an action for trespass on 
appellants land and interference with his water rights. The 
respondents pleaded that they were authorised thereunto 
by their incorporating Act, 36 Viet. 1873, (Ont.), ch. 102, 
and that the appellants’ remedy (if any) was to proceed by 
arbitration under the Act.

Held : “That according to the true construction of sec. 
5 the arbitration clauses only come into operation on dis­
agreement as to the amount of purchase money, value, or 
damage arising after definite notice of expropriation and 
treaty or tender relative thereto: and that as the respon­
dents had not proceeded in accordance with the directions 
uf their Act, the appellant had not lost his remedy by 
action.”

In giving judgment Lord Davey says at p. 115:—
“Their Lordships are of opinion that, before the Commis­

sioners can expropriate a landowner, they must first set 
out and ascertain what parts of his land they require, and 
must endeavour to contract with the owner for the purchase 
thereof. In other words, they must give to the landowner 
notice to treat for some definite subject matter. And a 
similar procedure seems to be necessary where the Com­
missioners desire to appropriate a person’s water rights, or 
to acquire some easement over his property. The arbi­
tration clauses only come into operation on disagreement 
as to the amount of purchase-money, value or damages, 
which, in itself, implies some previous treaty or tender 
involving notice of what is required. Their Lordships 
therefore, are of opinion that the Commissioners have not 
put themselves into a position to compel the appellant to go
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to arbitration. Provision* for that purpose, such as ari 
found in the present Act, are only applicable to acts dom 
under the sanction of the Legislature, and in the mode 
prescribed by the Legislature. In this instance the Com­
missioners have not proceeded in accordance with the 
directions of their Act, and, consequently, the appellant has 
not lost his ordinary right of action for the trespass on his 
property. In coming to this conclusion their Lordships 
follow the principles laid down by this Board in the Corpor- 
tion of Paikdale v. West (1887), 12 App. Gas. 602, and North 
Shore R. Co. v. Pion (1889), 14 App. Cas. 612, though 
the provisions of the Acts in question in those cases were 
somewhat different."

Now it appears to me that the defendants in the present 
case are in the same position as the defendants in the case 
I have just quoted. The plaintiff complained of damage. 
It thereupon became the duty of the defendants to institute 
an arbitration under the Act; otherwise the plaintiff would 
not be debarred from his right of action.

I find, upon the facts, that the damages to the lands of 
each of these 3 plaintiffs was caused by the waters diverted 
into the Boggy and Birch Rivers from the defendants' 
ditches. But for that diversion the water would not, in my 
opinion, have risen higher than the top of the bank, o'- 
even that high. It is impossible to estimate the exact 
height to which the waters rose, owing to the waters from 
the defendants' (lit hes. It mav be that bv enlarging or 
straightening out the bed of the Birch River all danger 
for the future can be averted. In the meantime I am of the 
opinion that the plaintiffs are entitled to damages for their 
losses sustained in July of 1919. Those losses were of two 
separate kinds, firstly, to the crops, and, secondly, to the 
lands themselves for the future. With regard to the first 
item I accept the evidence of the plaintiffs as to the loss of 
their crops and the value thereof.

For the reasons aforesaid I give judgment for the plain­
tiff, and, in accordance with counsel's suggestion at the trial, 
the question of damages will be referred to the Master.

The plaintiffs are entitled to their costs, and I think, 
considering the importance and difficulty of this case, the 
statutory bar ought to be removed, which I accordingly 
direct.

I do not think it a case for injunction but only for 
damages.
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1. G. Harvey, K.C., for appellant.
A. E. Hoskin, K.C., and P.J. Montague, for respondent.
Perdue, C.J.M.:—This is one of 3 actions brought by 

farmers residing on Birch River in this Province, claiming 
damages against defendant for causing as it is alleged, a 
flood in that river by the construction of drains which 
brought into it an unusual quantity of water. The river 
overflowed and injured the plaintiff's crops. The farmers 
who bring the actions reside in the same neighborhood and 
all of them suffered by the flood in question.

The Greater Winnipeg Water District was incorporated 
under that name by an Act of the Legislature of this Pro­
vince, being ch. 22 of the statutes of 1913. It declares the 
inhabitants of the area defined to be a body politic and cor­
porate under the above name. The area in question, termed 
"the district," includes the territorial limits of the city of 
Winnipeg, the city of St. Boniface, the town of Transcona, 
the rural municipality of St. Vital and parts of the rural 
municipalities of Fort Garry, Assiniboia and Kildonan. The 
object of the corporation is the supplying of good water for 
the use of the inhabitants of the district for all purposes. 
The powers and functions of the corporation are to be exer­
cised by an administrative Board constituted as provided 
in the Act, and, subject to its authority, the undertaking 
i.l the corporation shall be under the management of a Board 
of Commissioners consisting of 3 persons (sec. 6, 12). The 
corporation is given power to design, construct, build, pur­
chase, improve, hold and generally to manage and conduct 
waterworks and all buildings, matters, machinery and appli­
ances therewith connected or necessary thereto, including 
all plant and equipment deemed necessary for furnishing 
I lower for the operation ot waterworks (sec. 21). The cov- 
1 Miration, its agents, servants &c., are authorised and em- 
Imwered to enter upon the lands of any person, &c., and sur 
vey, set out and ascertain such parts thereof as they may 
require for the purposes of waterworks or conveying electric 
[lower for the operation of same, “and also to divert am, 
appropriate any spring, stream or body of water thereon, 
as thev shall deem suitable and proper" (sec. 22). Provision 
is made for compensation to the persons whose land is taken 
or who have an interest in the water diverted or appropri­
ated.

By ch. 47, sec. 1, of 4 Geo. V. 1914 (Man.) power was 
given to the corporation to construct and operate a railway 
in connection with, and as part of, the undertaking. This
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railway was constructed and was used in conveying work­
men, materials and supplies during the construction of the 
work. The length of the pipe line from Winnipeg to Shoal 
Lake, from which the supply of water is drawn, is about DO 
miles. The surface of the country to be traversed was, as to 
the eastern part, covered with swamps and muskeg, and 
without roads. The railway was an important adjunct of 
the work.

The plaintiff, Romanica, is a farmer and is the owner 
under patent from the Crown of Lot 59 in township nine 
and range twelve east of the principal meridian in Manitoba, 
excepting thereout all that portion which is covered by the 
waters of Birch River. He has resided upon and farmed 
the land for 12 or 13 years. His land fronts upon the Birch 
River, which there runs northerly, and a few miles further 
on joins the Whitemouth River, which flows northerly and 
empties into Lac du Bonnet, which is connected with the 
Winnipeg River. The plaintiff alleges that for the purpose 
of carrying water from the defendant’s right of way of their 
railway and aqueduct and of draining certain swamps and 
low places, situated on the right of way or adjacent thereto 
or affecting same, the defendant constructed or caused to be 
constructed during the years 1913 to 1919 certain ditches 
and drains along or near the right of way or from swamps 
or low places affecting the same, and caused the said ditches 
or drains to empty into the Birch, Boggy' and Whitemouth 
Rivers, and has ever since kept and continued the said 
ditches and drains and intends to continue the same. He 
further alleges thrt for the purpose of allowing water to 
escape from its pipe line, and of controlling and regulating 
the flow of water through the same, the defendant con­
structed overflow structures or spillways, so constructed 
that the water so spilled through them would enter into the 
aforesaid rivers ; that in February, 1919, the conveyance of 
water through the pipe line and the spilling of a portion of 
it through the spillways commenced and has continued.

The plaintiff claims that: “By reason of the ditches, 
drains and spillways aforesaid, the defendant had diverted 
or caused to be diverted into the Birch River and its tribu­
tary, the Boggy River, a greatly increased body of water, 
and still continues such diversion and intends to continue 
the same.” He further alleges that by reason of the 
ditches, &c., the defendant has diverted a greatly increased 
volume of water into the Whitemouth River, that this river 
is unable to carry away such increased volume and dams
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back the waters of the Birch River flowing into it; that as 
a result the land of the plaintiff has been rendered worthless 
for farming and the value thereof much diminished. He 
makes claim for an injunction restraining the defendant 
from diverting into the said rivers by ditches, drains or 
spillways any increased volume of water, which will result 
in flooding the plaintiff's lands. He claims damages for loss 
of crop and injury to his land.

There is no charge in the statement of claim that the 
works, or any part of them, performed by the defendant 
were done negligently.

The plaintiff [defendant?] in his statement of defence 
liesides denying certain allegations of the plaintiff pleads to 
the whole statement of claim that if the plaintiff’s lands 
were flooded and the plaintiff suffered damage thereby, and 
if such flooding and damage were caused either directly or 
indirectly by water flowing or emptied into the Boggy, Birch 
or Whitemouth Rivers from or by any drains, ditches or 
spillways of the defendants (which is denied), then the de­
fendant submits that it is a riparian owner of land bounded 
by and in actual contact with such rivers, and that in the 
construction and use of the said drains, ditches and spill­
ways, in the manner and to the extent in and to which the 
defendant has constructed and used them, the defendant 
acted within its rights as a riparian owner of lands in actual 
contact with said rivers, above the lands owned or occupied 
by the plaintiff, and that he is not liable at law or in equity 
to the plaintiff for the damages claimed by the plaintiff 
or any part thereof.

The defendant in further answer to the statement of 
claim sets up its Act of incorporation and the amendments 
thereto and justifies all that it has done in respect of the 
matters complained of as having been done under the pow­
ers, rights, authorities and privileges conferred by the Act 
and amendments thereto.

Upon the case disclosed in the pleadings, there being no 
allegation or suggestion of negligence on the part of the de­
fendant, but on the contrary an admission by counsel for 
the plaintiff that the construction was carried out without 
negligence, the defendant was entitled to have the action 
dismissed. No actionable wrong was disclosed. The works 
were constructed under the authority of a statute and with­
out negligence. The principle of law governing such a case 
has often been discussed. I would adopt the words of Pol­
lock on the Law of Torts : 8th ed., p. 130 :
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“Parliament has constantly thought fit to direct or auth­
orise the doings of things which but for that direction and 
authority might be actionable wrongs. Now a man cannot 
be held a wrong-doer in a Court of law for actin t in con 
formity with the direction or allowance of the supreme legal 
power in the State. In other words, ‘no action will lie for 
doing that which the legislature has authorised, if it be 
done without negligence, although it does occasion damage 
to any one' . . Subject thereto, ‘the remedy of the parti 
who suffers the loss is confined to recovering such compen­
sation (if any) as the Legislature has thought fit to give 
him.’ " He cites the following authorities : Lord Blackburn 
in Geddis v. Proprietors of Bann Reservoir, 3 App. Cas. at 
p. 455 ; Caledonian R. Co. v. Walker’s Trustees ( 1882) 7 App. 
Cas. at p. 293 ; Mersey Docks, etc., Trustees v. Gibbs ( 1866 ). 
L.R. 1 H.L. 93 at p. 112.

I cite from the same treatise, p. 132 :
“But in order to secure this immunity the powers con­

ferred by the Legislature must be exercised without negli­
gence, or, as it is perhaps better expressed, with judgment 
and caution (Vaughan v. The Taff Vale R. Co. (1860), 5 
H. & N. 679, 157 E.R. 1351; C.P.R. Co. v. Roy, [1902] A.C. 
220). . . . For damage which could not have been avoided 
by any reasonably practicable care on the part of those who 
are authorised to exercise the power, there is no right of 
action. But they must not do needless harm; and if they 
do, it is a wrong against which the ordinary remedies are 
available.”

The same author mentions that in some cases a n»rtv who 
has suffered material loss is left without either ordinary or 
special remedy : See The Directors, etc., Hammersmith, etc., 
R. Co. v. Brand, L.R. 4 H.L. 171 ; Att’y Gen’l v. Metropolitan 
R. Co., [18941 1 O.B. 384; Mayor, etc., of East Fremantle 
v. Annois, [1902] A.C. 213.

The trial Judge made a finding that the damage to the 
plaintiff’s lands “was caused by the waters diverted into the 
Boggy and Birch Rivers from the defendant’s ditches." 
But it being admitted that there was no negligence on the 
part of the defendants, the plaintiff must seek his compen- 
saion, if any, under the provisions of the Act. If these pro­
visions do not cover his case, he is without remedy. Section 
22 of the original Act of incorporation, ch. 22 of 1913, con­
tains a provision for the arbitration of claims for compensa­
tion in certain cases. Whether this provision applies to the 
claims of the plaintiffs, or does not, is a question that is not
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before the Court. If the provision does not apply to the 
plaintiff's case, he is left without relief.

With great respect, I must disagree with the trial Judge’s 
finding of fact above set forth. There was no evidence to 
support it. On the other hand, there is trustworthy evi­
dence that the flood in July, 1919, which caused the damage 
was due to an extraordinary rainfall which occurred early 
in that month. Clemens, an engineer in the employ of the 
defendant, states that during this storm 7 inches of rain 
fell in 48 hours in the vicinity of the land in question and to 
the south of it, that in consequence of this rainfall the 
Boggy and Birch Rivers overflowed their banks and that 
washouts were caused by the excessive rainfall along de­
fendant’s railway from Mile 56 to Mile 83. As shewn by 
the maps and plans put in, this portion of the railway lay 
some miles south of plaintiff’s land. The defendant’s right 
of way is in contact with the Boggy and Birch Rivers at 
several places and crosses the Whitemouth at Mile 65. If 
the excessive rainfall caused an overflow of the Birch River 
at defendant's right of way, the same result might be ex­
pected further down-stream at the plaintiff’s land.

The fact of this immense rainfall in July, 1919, is estab­
lished beyond doubt by evidence of an official character put 
in by the plaintiff. Atwood, the chief engineer for Mani­
toba of the Hydrometric Survey Service of Canada, was 
called as a witness for the plaintiff, and he produced the 
annual records of the run off for the Whitemouth River at 
the village of Whitemouth, a few miles north of the junction 
of the Whitemouth and Birch Rivers. All the water of the 
three rivers would flow down the Whitemouth past this 
place. These records for the years 1912-1919 inclusive were 
put in as part of the plaintiff’s case. They shew that the 
volume of water passing down the Whitemouth River at 
Whitemouth increased from 275 cubic ft. per second on June 
30. 1919, to 5,310 on July 4, 1919, that is to say, the river 
increased almost 20 times in volume in the space of 4 days. 
From July 4, 1919, it gradually decreased, so that it stood 
3.210 on the 10th of that month, 1,075 on the 20th, and was 
down to 461 on the last day of the month. The volume for 
July 4, 1919, was the greatest shewn in the reports for the 
8 years, 1912-1919. This sudden flood occurring in midsum­
mer could only be caused by an exceptional rainfall, such as 
actually took place at that time according to Clemens’ evi­
dence. The records shew that with the exception of the 
July freshet caused by the storm, the volume of water pass-
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ing through the Whitemouth River in the year 1919 does not 
appreciably exceed the average for the other years shewn.

The conclusion to be drawn is that the flood of July, 1919. 
which injured the plaintiff’s crop was caused by an excep 
tional rainstorm. There is no evidence to shew that the de­
fendant’s works or any part of them caused or contributed 
to the calamity.

McColl, a civil engineer and one of the plaintiff’s chief 
witnesses, referred to the fact that this flood of 1919 fol­
lowed a very heavy rainfall. He then said: “It is impossible 
to say whether any flooding would have occurred had no 
construction work been done at all. It is very evident that 
the drainage work is a factor in the flooding. How great a 
factor, it is difficult to determine. Observations extending 
over long periods of years would be necessary to determine 
accurately how great a factor this drainage work is in the 
flooding damage to this property. It is certainly a factor."

It is incumbent on the plaintiff to prove that his loss, or 
any part of it, was caused by the defendant’s works. Thai 
it is impossible on the information available to establish thaï 
fact is stated by his own witness.

The rivers mentioned were the natural watercourses by 
which surface water would be carried off from the tract of 
country in question. A system of drainage was necessary 
for the construction and maintenance of the works. The 
evidence shews that where it was necessary to dig ditches 
and divert the flow of water for the protection of the works, 
care was taken to conduct the water again into natural 
drainage channels. These channels would eventually convey 
the water to one of the 3 rivers. The plaintiff’s contention 
really comes to this: the defendant’s work with its drains, 
ditches, &c., was completed before the flood of July, 1919, 
therefore the work caused the flood—Post hoc, ergo propter 
hoc. But apart from the fallacy of such reasoning, the 
official records shew that there was no noticeable increase 
in the volume of the Whitemouth River after its confluence 
with the waters of the other two rivers until the great atom, 
of July, 1919. If the drains and ditches complained of ma­
terially increased the ordinary flow of waters in the rivers, 
the official gauge at Whitemouth would have shewn it.

With great respect, I think the trial Judge in considering 
the facts overlooked the importance of the evidence afforded 
by the hydrometric records, shewing as they do that the 
flood in question was due to an exceptional precipitation of 
rain.
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I would allow the appeal, set aside the judgment entered 
for the plaintiffs in each suit and enter verdicts for the de­
fendant. The plaintiff in each suit must pay the costs in 
the Court of King’s Bench and also the costs in this Court.

Since writing the above, the very late decision of the 
Privy Council in Gerrard v. Crowe has come to my attention. 
That case is briefly noticed in [1920] W.N. 371. The case 
decides that a riparian owner may bv artificial works on his 
own land protect his land from a flood, and as long as he 
does not obstruct a natural flood channel or interfere with 
the alveus of the stream, even though the effect of the 
works is to increase the volume of water flowing over the 
land of another person on the same stream, the last men­
tioned person has no cause of action against him.

Cameron, J.A., would allow the appeal.
Fullerton. J.A.:—The plaintiff is the riparian owner of 

land on the Birch River. The defendant is a body corporate, 
incorporated by ch. 22, statutes of Manitoba 1913.

For the purpose of supplying water to the City of Winni­
peg, the defendant acquired a right of way from Shoal Lake 
to the city of Winnipeg and constructed thereon an aqueduct 
and a railway.

Paragraph 7 of the statement of claim alleges that “For 
the purpose of carrying water from the said right of way 
and of draining certain swamps and low places situated on 
the said right of way or adjacent thereto or affecting the 
same, the defendant constructed or caused to be constructed 
during the period aforesaid (1913-1919) certain ditches and 
drains along or near such right of way or from swamps or 
low places affecting the same, and caused the said ditches or 
drains to empty into the said Birch, Boggy and Whitemouth 
Rivers, and has ever since kept and continued the said 
ditches and drains and intends to continue the same."

Plaintiff further alleges that the said ditches and drains 
have diverted into the said Birch River and its tributary, 
the Boggy River, a greatly increased volume of water, and 
claims that as a result of such floods and the probable an­
nual repetition of the same, the land of the plaintiff, situate 
on the Birch River, has been rendered worthless for farming 
and the value thereof much diminished. On the trial judg­
ment was given in favour of the plaintiff.

The defendant contests its liability on three grounds:—
(1) Because it has not been proved that the construction of 
the drains and ditches caused the damage complained of.
(2) Because the defendant had at common law the right to
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construct them. (3) Because in any event the statute auth­
orised their construction, and the same was done without 
negligence.

The trial Judge has found as a fact that the damage to 
the lands of the plaintiff “was caused by the waters diverted 
into the Boggy and Birch Rivers from the defendant's 
ditches.” He says: “But for the diversion the water would 
not, in my opinion, have risen higher than the top of the 
bank, or even that high." 1 am unable to find in the record 
any evidence which will justify such a finding.

From Mile 94 on the defendant's right of way westerly 
the slope of the land is westerly. At Mile 84 the right of 
way first touches the Boggy River and speaking generally 
follows the line of the Boggy River to about Mile 77, where 
the Boggy River runs into the Birch River. The right of 
way from Mile 77 follows the line of the Birch River west­
erly to Mile 74, where the Birch River turns towards the 
north-west. Along the portion of the right of way near the 
Birch and Boggy Rivers the land was very wet and for the 
most part muskeg. In order to protect the aqueduct it was 
necessary to drain, and for that purpose catch water ditches 
were constructed along the right of way from Mile 94 to 
Mile 74, and at points where there were depressions off-taki 
ditches were made leading into the Boggy and Birch Rivers. 
The land of the plaintiff is situate on the Birch River some 
miles to the north-west of Mile 74 and it was said in argu 
ment 30 miles from Mile 88.

The evidence of the plaintiff and his witnesses go to shew 
that after the construction of the ditches in question the 
flow of the water in the Birch River was considerably great< 
than before. These ditches were completed in 1914. and the 
flooding complained of occurred in July, 1919. The Birch 
River flows into the Whitemouth River. At the trial the 
plaintiff put in evidence Government records shewing tb' 
daily discharge of the Whitemouth River at Whitemouth 
covering the years 1912-1919, which certainly do not bear 
out the evidence of the plaintiff and his witnesses. These 
records shew little change in the flow of water before ami 
after 1914 in the Whitemouth River except in July, 1919, 
when the largest flow in any of these years is recorded, due. 
as the evidence shews, to a very heavy rainfall. McColl, the 
expert called by the plaintiff, says : “The effect of drainage 
work is two-fold: It removes water which was stagnant, and 
it enables water which having found its way into the stream 
to flow fast. Consequently, when drains have been con-
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structed, there will be an increased run-off, in flood periods, 
if any additional water supply has been tapped. There 
would be, necessarily, a decreased run-off in dry periods.” 
On the crucial question he says: “It is impossible to say 
whether any flooding would have occurred had no construc­
tion work been done at all. It is also very evident that the 
drainage work is a factor in the flooding. How great a 
factor it is difficult to determine. Observations, extending 
over long periods of years, would be necessary to determine 
accurately how great a factor this drainage work is in the 
flooding damage to this property. It certainly is a factor."

In the face of this evidence it seems to me impossible to 
uphold the finding of the trial Judge that the damage to the 
lands of the plaintiff was caused by the waters diverted into 
the Boggy and Birch Rivers from the defendant’s ditches.

If I am right in this view, that disposes of the case. As, 
however, there are some fifty other similar actions depend­
ing on the result of this case, it may be advisable to deal 
with the other points raised on the argument, either of 
which in my opinion afford a complete answer to this action.

The first point is that the defendant was justified at com­
mon law in doing what it did. No case was cited in argu­
ment and I have been unable to find any which holds that 
the owner of land who by means of ditches carries the sur­
face water from his land into a public river, which is the 
natural and only outlet for such water, is liable in damages 
to the riparian owners below him whose land may be thereby 
at certain periods flooded.

In 30 Am. & Eng. Encyc. of Law, at p. 343, the law is 
stated thus:

“Watercourses are the means which nature has provided 
for the drainage of the country through which they pass, 
and from the natural servitude of lands upon a watercourse 
to receive the waters flowing therein from the land above, 
springs the right of the owner of upper lands to have the 
surface water from his lands, of which the watercourse is 
the natural outlet, drained into and carried off thereby. . . 
Hence it is well settled that the owner of lands drained by a 
watercourse may change and control the natural flow of the 
surface water thereunto and by ditches and other artificial 
means accelerate the flow or increase the volume of surface 
water which reaches the stream ; if he does this in reason­
able use of his own premises.”

Coulson & Forbes on Waters, p. 155 : “A riparian owner 
is not only entitled to have the waters of a stream passing
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through his lands flow to him in its natural state so far as 
it is a benefit to him, but he is also bound to submit to 
receive it so far as it is a nuisance to him by its tendencx 
to flood his lands. Unless, therefore, the flow of the stream 
is increased or diverted to his prejudice by some unauthor 
ised act, either of proprietors above or below him, he has no 
remedy, but must submit to what is the result of natural 
causes.”

While I think the defendant had at common law the right 
to construct the drains in question, it is unnecessary to de­
cide the point in this case because the statute specificall.x 
authorises their construction and it is admitted that the con 
struction was carried out without negligence. On cross- 
examination McColl was asked :

“Q. Has the district in its scheme of drainage followed a 
reasonable scheme, in your opinion ? A. Certainly. I be­
lieve the purpose was to drain your right of way, and they 
have certainly followed out a reasonable scheme all the wax 
through. I am not finding any fault in any way with the 
engineering on the work. Q. Does the work appear to you. 
from your study of the exhibits, and your knowledge anil 
experience in being over the line, that they have endeavoured 
to run the water into its natural channels ? A. You have 
turned the water into the most satisfactory outlet that could 
be utilised for the drainage of the railway, into the channel. 
of the Boggy and the Birch. Q. And into the channels of 
the Boggy and the Birch were the natural channels for the 
drainage of that district to get away? A. The rivers were 
the natural outlet of the drainage for that district.”

In Geddis v. Proprietors of Bann Reservoir, 3 App. Cas. 
430, Lord Blackburn at pp. 455, 456, lays down the law as 
follows :—“For I take it, without citing cases that it is now 
thoroughly well established that no action will lie for doing 
that which the legislature has authorised, if it be done with­
out negligence, although it does occasion damage to anyone ; 
but an action does lie for doing that which the legislature 
has authorised, if it be done negligently. And I think thaf 
if by a reasonable exercise of the powers, either given by 
statute to the promoters, or which they have at common 
law, the damage could be prevented it is, within this rule 
‘negligence’ not to make such reasonable exercise of their 
powers. I do not think that it will be found that any of th. 
cases (I do not cite them) are in conflict with that view of 
the law.”
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The only thing suggested that might have been done here 
to prevent the damage, was the dredging of the rivers. This 
would be impracticable from the point of view of expense 
alone, and moreover the defendant had no power to inter­
fere with the bed of the rivers the title to which is in the 
Crown. I would allow the appeal and dismiss the action.

Dennistoun, J. A.:— I agree that the appeal should be 
allowed and will add a brief note to what has been said by 
other members of the Court.

The plaintiff, a farmer, claims da;.-ages for flooding his 
riparian lands by reason of an increased volume of water 
brought down the Birch River in July, 1919, for which the 
defendant’s drainage ditches are said*to be responsible.

The ditches are many miles from the plaintiff’s land and 
discharge into the Birch and Boggy Rivers at different 
points, the nearest of which is about 8 miles above the plain­
tiff's farm.

The defendants are a statutory corporation authorised 
to build an aqueduct and railway and to construct necess­
ary drains for the protection of such works. It is admitt­
ed the drains have been constructed without negligence, 
and it is a fact that they discharge into the channel of a 
river which rises in south eastern Manitoba and flows 
northerly upwards of 30 miles until it reaches the plain­
tiff’s land, at which point it is about 60 ft. wide and fre­
quently flows with a stream from 3 to 4 feet deep

This case differs from many which were referred to up­
on the argument of the appeal in that there is no negli­
gence, no direct discharge of water upon the plaintiff's 
land, and no trespass to land suggested.

If instead of being occupied by the defendant’s works 
this property had been occupied in the ordinary course of 
settlement by a number of persons who proceeded to drain 
their respective holdings in the usual and ordinary meth­
ods adopted by the defendants and which are recognised 
as reasonable and proper, the situation as it now exists 
would have developed, and the surface water from the areas 
drained would reach the rivers more rapidly than it did 
before the drains were constructed. Even if in such case 
the flow of the river at flood periods should be accelerated 
I would decline to hold that the common law rights of part­
ies many miles down the river had been injuriously affect­
ed by the exercise of the common law rights of the settlers 
above to protect themselves from surface water by conduct-
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ing it as speedily as possible to the natural channel toward- 
which it was making its way.

Many cases were referred to upon the argument but I 
recall none on all fours with the case at Bar.

In cases like Smith v. Ontario and Minnesota Power Co. 
(1918), 45 D. L. R. 266, 44 O.L.R. 43; and C. P. R. \ 
Parke, [1899] A.C. 535, there was in the one ease the build 
ing of a dam, and in the other the collection of foreign 
water (both authorised by statute) which worked injury 
to the plaintiff, and the Courts held that the plaintiff wa- 
entitled to damages for the invasion of his common law 
rights.

In the present ca*e the defendants have done nothing 
more than conduct the surface water which comes to the 
boundaries of their property to its natural channels, and 
there is no complaint as to their manner of doing so from 
adjoining proprietors.

I am of opinion that the defendants have done no ad 
which imposes upon them any obligation to widen or deep 
en the Birch River for 30 or 40 miles from the outlets of 
their surface water drains. Moreover they have no power 
to undertake such a work without legislative authority.

The case of Northwood v. The Corp. of the Township of 
Raleigh (1882), 3 O. R. 347, is not in point

In that case the municipal authorities collected surface 
water over a wide area and endeavored to discharge it 
through the plaintiff’s land into a stream which was too 
narrow at the point of discharge to permit the water to es­
cape without flooding the plaintiff’s land, and the Court 
imposed the dut' ipon them of enlarging the channel, un­
der their stall >ry powers, and so remove the cause of 
complaint.

The Grc Winnipeg Water District docs not collect 
water, it rely defends its railway embankment and 
aqueduct from invading surface water which is a common 
law right of all owners of property, and it does no damage 
to neighbouring proprietors in so doing.

But there is another ground upon which the plaintiff's 
action fails. He complains of flooding only in July, 1919. 
for about 2 weeks. This flood was caused by unusually 
heavy rains. The Birch and Boggy Rivers overflowed 
their banks from above the defendant’s drains to below the 
plaintiff’s land, a distance of over 30 miles. A great extent 
of country was under water, and I can find no evidence that
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the drains dug by the defendants were responsible for the 
overflow.

McColl, a civil engineer, was the witness for the plain­
tiff whose evidence was most relied on He says it is im­
possible to say whether any flooding would have occurred 
had no construction work been done at all. Further he says 
that while drainage work is a factor in the flooding, how 
great a factor it is difficult to determine, and that obser­
vations extending over long periods of years would be nec­
essary to determine accurately how great a factor this 
drainage work is in the flooding damage to this property.

The drains in question have been in operation since 1914 
and no claim is made that at any period other than the few 
days in July 1919 did they cause injury to the plaintiff. 
I cannot find any evidence that they caused damage to the 
plaintiff. He suffered in common with some 50 other farm­
ers from an unusual and violent rainfall which submerged 
the whole country side in the vicinity of these sluggish riv­
ers, a misfortune by no means uncommon in a prairie 
Province.

1 would like to emphasise the point that the defendants 
are not charged with releasing a body of water which had 
been previously stored in their neighbourhood, nor are they 
charged with collecting water upon their own land to the 
detriment of the plaintiff, the case turns solely upon the 
method adopted of dealing with surface water after an 
unusual downpour of rain.

Pollock on Torts 8th ed. p. 132, referring to the immun­
ity of statutory corporations from the doing of author­
ised acts says:—

"But in order to secure this immunity the powers con­
ferred by the Legislature must be exercised without neg­
ligence, or, as it is perhaps better expressed, with judg­
ment and caution. For damage could not have been avoid­
ed by any reasonably practicable care on the part of these 
who are authorized to exercise the power, there is no right 
of action. But they must not do needless harm ; and if they 
do it is a wrong against which the ordinary remedies are 
available."

There is no evidence that these defendants could by the 
exercise of judgment and caution have designed and con­
structed their drains to better advantage for all concerned. 
That being the case they are entitled to claim the immun­
ity referred to by Pollock and the plaintiffs have no right
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to compensation unless they can find it in the Act which 
authorises the defendants to construct their works.

I would allow the appeal with costs and dismiss the 
actions with costs.

Appeal allowed

OTTAWA KI-ECTKIC It. ('<>. v. BOOTH.
Supreme Court ot Canada, Davies, C.J., Idington, Duff, Anglin.

Brodeur and Mignault, J.I. December 17, 1920.
New Trial (#11.—8)—Negligence—Street Hallway Crossing—Duct 

of Pedestrian to l<ook and Listen Before Crossing—Failure to 
Instruet by Trial Judge—Misdirect Ion.

There is no authority for the proposition that a duty to look and 
listen before crossing a railway or tramway track exists under 
all circumstances. A person is bound to exercise reasonable 
care having regard to all the circumstances of the case, and u 
refusal on the part of the trial Judge to instruct the jury that 
It was negligence not to have looked and listened before cross­
ing a street car track is not misdirection for which a new trial 
will be granted.

[Dublin Wicklow and Wexford R. Co. v. Slattery (1878), 3 App. 
Cas. 1155; Grand Trunk R.Co. v. McAlplne 13 D.L.R. fils. 
Ifi C R.C. 1 Hfi, [1913] A.C. 838; Wabash R. Co. v. Misener (1906). 
38 Can. S.C.R. 94 referred to. See Annotation, Negligence, 39 
D.L.R. 615.]

APPEAL from the judgment of the first Appellate 
Division of Ontario dismissing an appeal from the judgment 
of Mulock, C.J. Ex., entered on the findings of the jury, 
awarding damages to the amount of $11,600 to the widow 
and children of Werner L. Booth for his death which the 
jury found to have been caused by the negligence of the 
defendants.

D. L. McCarthy, K.C., for appellant.
A. E. Fripp, K.C., for respondent.
Davies, CJ. (dissenting) :—We have not the advantage 

of having any reasons given by the Appeal Court for the 
judgment appealed from, though the amount of $11,600 
found by the jury and for which judgment was entered by 
the trial Judge was reduced to $10,000.

1 understood from Mr. McCarthy, counsel for the ap­
pellants, that the same points in support of the appeal were 
taken and argued by him in the Appeal Court as were taken 
and argued before us.

There is a double track of the defendant’s railway on 
Elgin St., Ottawa, on which the cars of the defendant ran 
north and south, but no tracks on Slater St. which crosses 
it.
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The facts and circumstances of the accident, as I gathered t'a» 
them from the statements of counsel and from the trial 
Judge’s charge and the evidence are substantially these:

The deceased was a clerk in the Militia Department which 
then occupied a building on the south side of Slater St., about n. Co!' 
150 ft. east of Elgin St., and, on the morning of the day in r. 
question for the purpose of reaching his office, two blocks Boom, 
distant, he, in company with two fellow clerks, Peary and 
Deblois, boarded a south bound Elgin St. car at the comer 
•f Queen St., all three having transferred from a Queen 
St. car.

It was then 8.12 or 8.13 a.m. and Booth and his fellow 
clerks were due at their office at 8.15 a.m., and there was 
a penalty attached to their being late. Consequently all 
three were “hurrying.”

Street cars in Ottawa stop at the opposite or far side of 
the street intersections and as the car approached Slater 
St. one of them signalled for it to stop and as it was slowing 
up preparatory to stopping but before it had been brought 
to a stop, that is while it was still moving, Booth and his 
companions alighted. Booth left the car a second or two 
before the others and had proceeded about three ft. when 
the other two alighted. After leaving the car Booth “ran," 
according to some witnesses, “trotted" according to another 
witness, or “walked briskly” according to another witness, 
but whether he “ran," “trotted" or “walked briskly” he cer­
tainly, according to all, went rapidly with his head down or 
bent forward round the rear end of the car which he had 
left, towards the east and almost immediately came in con­
tact with a north bound car on the east track, his head 
striking the car and sustaining the injuries from which he 
subsequently died.

When Booth alighted from the south bound car, it and 
the north bound car were “practically," that is, almost over­
lapping, and both cars were moving. Both cars are of the 
same type, being 30 ft. in length with vestibules at either 
end and crosswise seats, and the bodies of both overhang 
the rail twenty inches, so that when both cars are over­
lapping, the devil-strip being 4 ft. 8 inches wide, there is a 
space of only 16 inches between them. When, therefore, 
after leaving the south bound car, Booth moved rapidly 
around the rear end of it with his head down or bent for­
ward, he came almost immediately in contact with the north 
bound car, that is to say, he had to travel only some 7 or

6—60 D.L.R.
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Can- 8 or, at the most, 9 ft., that is the width of the westeri, 
s.c. track (4 ft. 8 inches) plus the width of the devil-strip les
---- the overhang of the north bound car (20 incher) and o,

Elkvtmc thia distance he had travelled some 3 ft. before his com 
r. co. panions left the car.

v. There was no congestion of traffic at the street inter
T11" section at the time of the accident. There was neither 

vehicle nor pedestrian on the crossing. No one got on the 
south bound car and no one left it but Booth and his two 
companions and as these alighted while the car was in 
motion it went on over the crossing without stopping. No 
one got off the north bound car, and as there was no one 
awaiting at the crossing to get on, it also passed over th< 
crossing without stopping. As the morning was fine, then 
was nothing, therefore, in the condition of the weather, tht 
traffic, the street, the tracks or the cars in any way con­
tributing to the accident.

By R. 6 of the Schedule to ch. 76, 1894, (Ont.) by whicli 
statute the operations of the defendants are governed, each 
car is required to be supplied with a gong which is to b< 
sounded when the car approaches to within 50 ft. of ;« 
crossing, but there is no requirement that the gong shall 
be sounded continuously until the crossing is passed. By 
R. 99, however, of the Company’s Rules and Regulation^, 
for the government of its employees given in evidence on 
behalf of the plaintiffs, the motorman is directed to sound 
the gong on approaching a street crossing at least 25 yard 
therefrom, and to continue such sounding until the crossin: 
is passed as a warning to the public who may be walking oi 
driving on, or dangerously close to, the company’s tracks.

The jury found the defendants guilty of negligence cau - 
ing the accident, and that such negligence consisted in 
“Omittance of sounding gong and car travelling at exec 
sive speed at crossing,” and no negligence on the part < 

deceased causing or contributing to the accident.
The findings of the jury as to the negligence of the de 

fendants which caused the accident are not and could nu 
be called in question on this appeal.

What is contended for, and it seems to me the only con­
tention that can be successfully advanced here, is that tti 
trial Judge misdirected the jury on the point of the de­
ceased’s duty (when crossing around the rear end of tht 
car he had left and before attempting to cross the devil- 
strip, as it is called, between the two tracks), to look and see
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whether any north bound car was coming along that track. Caa.
The trial Judge on this point charged the jury as fol- gc

lows :—
“Then you come to question number three, as to the de- g,1,!,'”;' 

ceased man’s conduct. If a man is walking along the R ( 0. 
street and he sees a street car coming in a way that is v. 
negligent, it is his duty to avoid, if he can, the consequence Boorl1'
of that negligence. The duty of the deceased was to 
exercise care when seeking to cross the easterly track ; he 
should be reasonably on the lookout but the law has never 
said, and it is not the law, that you are bound to stop, look 
and listen before crossing a track upon which there may 
be a train or a car. You must exercise reasonable care, 
and what would be ‘care’ under one set of conditions, might 
not be ‘care’ under another; so the test always is, where 
damage is sought to be recovered because of negligence in 
a railway accident, whether the plaintiff, under the cir­
cumstances of that particular case, was reasonably careful, 
was he acting as a man of ordinary prudence?

If the gong was not ringing, then what negligence was 
the deceased guilty of? If the gong was not ringing, was 
that circumstance sufficient to tell him that he might with 
safety cross those tracks; there was no car coming? Is 
that the meaning to be attached to the non-ringing of the 
gong at a place where it ought to be rung? If the non­
ringing of the gong, when it ought to be rung, is an in­
vitation to cross, an intimation he might safely cross, then 
what negligence would the man be guilty of if, under those 
circumstances he chooses to step across the tracks?

I mention these matters for your consideration. You 
must determine questions of fact, and you have to ask your­
selves, what would a reasonable man do under the circum­
stances, what interpretation would he place upon the fact 
that a warning was not given—if that was the case ? I am 
not saying there was not a warning given ; but if there was 
no warning, what interpretation would a reasonable man 
place upon that circumstance ?’’

At the close of the Judge’s charge, the defendants’ coun­
sel took exception to that part of it relating to the de­
ceased’s negligence, saying:—“I submit your Lordship told 
the jury that if the gong was ringing and the man attempted 
to pass across the east track he was acting imprudently. I 
submit your Lordship should have told the jury, whether 
the gong was ringing or not, if he attempted to cross the
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east track at that point without care, without looking or 
listening, he was acting imprudently."

The answer of the Judge was :—
“Gentlemen of the jury: Mr. McVeity wishes me to tell 

you that whether the gong was ringing or not, it was the 
duty of the deceased to have exercised care in crossing the 
east bound track. The question of exercising care is a 
question of fact and you must say, assuming the gong was 
not rung, whether the deceased was acting reasonably in 
doing what he did. It is not a question of law whether he 
acted reasonably, it is a question of fact, and for you to 
determine. I cannot set up a standard, and the Court can 
not set up a standard of facts which become so rigid as to 
determine the law; it remains a question of fact always 
whether the party exercised reasonable care or did not.”

I respectfully submit that, under the circumstances, the 
general charge that, assuming the gong was not rung, the 
jury must find whether the deceased was acting reasonably 
in doing what he did without directing them specifically on 
the question of his duty to look and see whether there was 
a car approaching from t; e south along the eastern track 
was misleading, and the more especially as he had already 
told them “that the law has never said and it is not the law 
that you are bound to stop, look and listen before crossing 
a track on which there may be a train or car.’Tt is true the 
American rule, adopted in several of the States of the Union, 
requiring a person about to cross a railroad or car track 
to stop, look and listen, has not, to my knowledge, been 
directly formulated or adopted by our Courts, but that pari 
of it requiring a person so situated to look and see whether 
a train or car is approaching has been adopted.

Now in view of the deceased’s knowledge that the cars 
of the company ran up the line he was about to cross every 
few minutes, I submit that the Judge should have told the 
jury it was the duty of the deceased, after crossing around 
the rear end of the south bound car, not to attempt crossing 
the track of the north bound cars without looking to see 
if a car was approaching.

If there were any facts or circumstances which might 
excuse the deceased from discharging that duty, they might 
possibly be left to the jury under proper direction to deter­
mine. Here there were no such facts suggested.

I respectfully submit that this Court has already de­
cided the very point in the case of the Wabash R. Co. v.
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Misener (1906), 38 Can. S.C.R. 94. In that case, in de­
livering the opinion of the majority of the Court, I stated 
what we thought the law was, as follows, at p. 100:—

“I do not desire, even by implication, to cast a doubt 
upon the reasonable and salutary rule so frequently laid 
down by this court as to the duty which the law imposes 
upon persons travelling along a highway while passing or 
attempting to pass over a level railway crossing. They 
must act as reasonable and sentient beings and, unless ex­
cused by special circumstances, must look before attempt­
ing to cross to see whether they can do so with safety. If 
they choose blindly, recklessly or foolishly to run into dan­
ger, they must surely take the consequences.”

I would not, of course, have quoted and relied upon an 
opinion of my own unless it had the approval of my col­
leagues, and in that case my opinion was expressly con­
curred in by my colleagues Idington and Duff, JJ„ con­
stituting a majority of the Court, which is my only reason 
for quoting it.

If that is a correct statement of the law respecting the 
duty of persons travelling a highway while passing or at­
tempting to pass over a level railway crossing, how much 
stronger is the reason for applying the law to such a case 
as we have before us here where there are double tracks 
of a street railway, only a few feet apart, with cars passing 
each other north and south every few minutes and a pas­
senger, with full knowledge of these facts, alighting from 
one car and passing around its rear either “ran" or “trotted” 
or “walked briskly” across the devil-strip, whichever pace 
the jury accepted as his, in the attempt to cross the ad­
joining track without looking to see if a car was approach­
ing.

It has been suggested that the often cited Slattery case 
decided by the House of Lords (1878), 3 App. Cas. 1155, is 
in point and governs this case. I respectfully submit it 
does nothing of the kind. As Lord Cairns, the Lord 
Chancellor, who voted with the majority in dismissing the 
railway company’s appeal, so clearly pointed out in his 
judgment at p. 1162 and again at p. 1165 of the Report, the 
only question before their Lordships in that appeal was (at 
p. 1162) “whether the verdict should be entered for the ap­
pellants, the defendants, in the action.” There was no 
question before their Lordships as to whether the verdict 
was against the evidence or the weight of evidence or of
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misdirection by the trial Judge, or of a new trial bein, 
granted. His Lordship at p. 1166 of his speech says;—

"If a railway train, which ought to whistle when passim 
through a station, were to pass through without whistling, 
and a man were, in broad daylight, and without anything, 
either in the structure of the line or otherwise, to obstruct 
his view, to cross in front of the advancing train and to bv 
killed, I should think the Judge ought to tell the jury thaï 
it was the folly and recklessness of the man, and not the 
carelessness of the company, which caused his death. Th 
would be an example of what was spoken of in this Hou 
in the case of Jackson v. The Metropolitan Railway Com­
pany, 3 App. Cas. 193, an incuria but not an incuria dan 
locum injuriae. The jury could not be allowed to connc 
the carelessness in not whistling, with the accident to the 
man who rushed, with his eyes open, on his own destru 
tion.”

That statement of his Lordship appears to me peculiar 
applicable to the case now before us, and I think it clear 
from what he says on p. 1165 of the Report that, if the 
question of whether the verdict was against the evidence 
or the weight of evidence was open in the House of Lord 
he would “without hesitation be of opinion that a verdi 
more directly against evidence I have seldom seem."

I do not think this Slattery case at all adverse to the 
appellants in the appeal at Bar, but rather the contrail , 
as if it had been open to their Lordships to grant a new trial 
the Lord Chancellor would have indisputably voted for 
granting it.

If I am right, as I think I am, in my statement of the 
law as to the duty of a person attempting to cross one of 
the double track of car lines of the defendants appellants, 
under the circumstances in which the deceased attempted 
to do, to look before crossing whether a car was ap­
proaching, then the defendants’ right to have the jury 
specifically instructed on the point is clear, and the app. ,1 

should be allowed and a new trial granted.
Idington, J.:—I think the trial Judge’s charge was qui:v 

sufficient to enable the jury to understand their duties in 
regard to the question of contributory negligence, as well 
as all else in the case, even before counsel for the defer 
took the exception he did.

And then the trial Judge repeated concisely all that need, 
as matter of law, he said on such a subject. I do not think



60 D.L.R.] DOMINION LAW REPORTS 87

that there is any reasonable ground for complaint or any 
need for a new trial.

I would, therefore, dismiss the appeal with costs.
Duff, J.:—This appeal should be dismissed with costs. No 

doubt there is evidence pointing with little uncertainty to 
the conclusion that the unfortunate victim of the accident 
out of which the litigation arose did pass behind the car 
from which he alighted and went towards the parallel track 
where the car was advancing by which he was struck with­
out looking ahead of him or taking any precaution to meet 
the risk of collision with vehicles on that side. It was a 
question for the jury whether that was or was not negli­
gence which was the causa causans of the accident ; on the 
other hand it was for the jury in passing upon that question 
to consider whether or not the gong was rung and whether 
or not the north bound car was, having regard to the cir­
cumstances and the locality, moving at an excessive speed. 
1 am inclined to think that the concrete question on which 
the jury ought to have been asked to concentrate their at­
tention was whether if they found the issue of reckless 
want of precaution on the part of the victim in favour of 
the company, and the issues touching the ringing of the 
gong and the speed of the car in favour of the plaintiff, the 
real cause of the plaintiff’s injury was the recklessness of 
the victim, or the negligence of the company in respect of 
speed and failure to give warning. Whether or not, in 
other words, notwithstanding the recklessness of the vic­
tim he would probably have been roused to attention if 
the motorman had exercised proper prudence in respect of 
speed and given due warning by sounding the gong. The 
trial Judge seems rather to have directed the attention of 
the jury to a somewhat different question, namely, whether 
the victim was misled by the fact that the gong was not 
sounded into thinking that the line on that side was clear. 
That was no doubt a proper point for the jury to consider 
but I am inclined to think, having regard to the evidence 
as a whole, it was not the precise point of fact on which 
the jury ought to have considered the case to turn. That 
question was, I think, to adopt the language of Lord Cairns 
in Slattery’s case, 3 App. Cas. at p. 1167, whether the 
failure to sound the gong coupled with the excessive speed 
of the car on the one hand or, on the other hand, the want 
of reasonable care on the part of the deceased, was the 
causa causans of the accident.

8.<\
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These considerations, however, do not afford a sufficient 
ground for allowing the appeal. There was no misdirection 
that is to say, there was no mis-statement of the law; on 
the contrary the trial Judge’s statement of law was ac 
curate, and the trial Judge was not asked to suggest to the 
jury that they should consider the case from the point ol 
view of the above observations. The counsel for the com­
pany evidently preferred to have the jury consider the cast 
from the point of view suggested in the charge of the trial 
Judge.

Anglin J.:_W. L. Booth, the husband of the adult, and 
father of the infant plaintiffs, died as the result of injurie- 
sustained by his being struck by a tramcar of the appel- 
lant company. At a second trial of this action, brought 
under the Fatal Accidents Act (R.S.O. ch. 151) the plain 
tiffs recovered a verdict for $10,000 for the damages re 
suiting to them and $1,600 to cover costs of nursing, medical 
attendance and hospital expenses. By an unanimous judg 
ment a divisional Court of the Appellate Division upheld
itemVJî, Cnnn!„the aWard °f $10’000’ but disallowed th, 
lte™of ll»600 beef use not covered by the statute

The defendants now appeal from this judgment. Mr 
McCarthy, representing them, very frankly conceded that 
he could not ho;* successfully to attack the findings of 
negligence agauut his clients,—excessive speed of a tram 
car and omission to sound its gong when approaching a 
crossing but he contended that the proximate cause of the 
injuries to the late Booth which resulted in his death was 
not any fault of theirs but his own recklessness and he also 
strongly urged that there had been misdirection on the 
issue of contributory negligence raised by the defence
Fl°" ÜnHheintg f=°.m 8 Tth bound car at the corner 
Elgin and Slater Sts., in the city of Ottawa, Booth crosse I
immediately behind it and was struck by a north boum I
car, which the jury found was travelling at an excessive
speed and without sounding the gong as prescribed by the
company s rules. Failure to take reasonable precautions
before stepping on to the eastern or north bound track
after Passing behind the street car was the negligence
charged by the defendants against the deceased

The misdirection alleged by counsel for the appella t
consists in the omission of the Chief Justice of the E.\
chequer Division, who presided at the trial, to instruct the
jury that if the deceased failed to look and listen before at-
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tempting to cross the eastern track he was negligent.
The Judge had told the jury that “it is not the law that 

you are bound to stop, look and listen before crossing a track ^ ^
on which there may be a train or car.” ei.b i ki,

Counsel for the plaintiffs suggests that this observation K , „ 
was elicited by some statement to the contrary made by ». 
counsel for the defendants in addressing the jury—and 
that was not improbably the case. The Judge immediately

“You must exercise reasonable care, and what would be 
care under one set of conditions, might not be care under 
another; so the test always is, where damage is sought to 
be recovered because of negligence in a railway accident, 
whether the plaintiff, under the circumstances of that par­
ticular case, was reasonably careful, was he acting as a man 
of ordinary prudence.”

Afterwards he practically told the jury that if the gong ot 
the north bound car was ringing and, presumably was 
heard by him, there would be no excuse for the deceased 
doing what he did, but added that they should ask them­
selves whether the omission to ring the gong, if they 
should find it had not been sounded, might be regarded 
by the deceased as an intimation that he might safely 
cross; and he concluded this part of his charge with these 
words:—

“I mention these matters for your consideration. You 
must determine questions of fact, and you have to ask 
yourselves, what would a reasonable man do under the 
circumstances ; what interpretation would he place upon 
the fact that a warning was not given—if that was the 
case? I am not saying there was not a warning given ; 
but if there was no warning, what interpretation would a 
reasonable man place upon that circumstance?”

Counsel for the defendant took the following exception 
to the charge:—“I submit your Lordship should have told 
the jury, whether the gong was ringing or not if he at­
tempted to cross the east track at that point without care, 
without looking or listening, he was acting imprudently.”

The Chief Justice thereupon added this observation:— 
[See judgment of Davies, C.J., ante p. 84]

Counsel for the appellants urges that the refusal to state 
explicitly that it was the duty of the deceased to look and 
listen as the standard of care which the circumstances im­
posed upon him was misdirection in view of the explicit
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c m. statement that it was not the law that a person about to
- (, cross a track on which there may be a train or car is boun I

to stop, look and listen and the distinction which was drawn 
On a w a between the case where the gong is sounded and that whei

it is not rung.
V. There is no authority for the proposition that a duty to

! sooth. look and listen before crossing a railway or tramway trai
exists under all circumstances. No doubt ordinary prud­
ence would dictate such a precaution unless there was som- - 
thing exceptional to warrant a belief that it was unneci 
sary or to excuse its not being taken. But the direction 
of the Chief Justice was strictly in accord with the law. Tim 
only standard is “reasonable care, having regard to all the 
circumstances." If under the circumstances the duty of 
taking reasonable care involved looking and listening befoiv 
attempting to cross, the existence of that obligation wa< 
necessarily implied in the direction given. For aught that 
we know the jury may have found that the deceased did 
in fact both look and listen so far as reasonable care re­
quired him to do so and that he nevertheless was not negii 
gent in attempting to cross possibly because he failed tu 
realise the excessive speed at which the north bound car 
was approaching. Toronto R. Co. v. King, [1908] A.C. 26u, 
at p. 269. We should not assume the contrary. Neither 
should it be taken for granted that he did not in fact both 
look and listen.

The whole duty of the deceased was involved in the state­
ment that he was bound to exercise reasonable care having 
regard to all the circumstances. There was, in my opinion, 
no misdirection—and certainly none of which it can be 
predicted that “some substantial wrong or miscarriage has 
been thereby occasioned,” the condition of granting a new 
trial for misdirection imposed by sec. 28 (1) of the Ontar.i 
Judicature Act 1915.

Whether the deceased was or was not negligent undt 
the circumstances is eminently a question for the jury. 
While, if trying the case upon the printed evidence now 
before us, I should strongly incline to think that contri­
butory negligence had been established and should probah 
on that ground have dismissed the action, I am not prepar 
to hold that on the undisputed facts contributory neglige» 
of the deceased is so clear that no reasonable jury couM 
refuse to find it proven—that the verdict negativing it 
unanimously accepted by the Judges of the Appelletr
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Divisional Court is so perverse and contributory negli­
gence so indisputably shewn that the trial Judge erred in 
failing to take the case from the jury and dismiss the 
action. That conclusion would be involved in directing 
judgment for the defendants non obstante veredicto either 
on the ground of contributory negligence or on the ground 
that the only possible conclusion from the evidence as a 
whole is that the sole proximate cause of the injuries 
sustained by Booth which resulted in his death was his 
own recklessness.

Brodeur, J.:—The only ground of appeal which was 
argued is that there was misdirection by the trial Judge 
in his charge. It is claimed that he has not properly 
expressed the law and the obligations of a person crossing 
a street car line to stop, look and listen.

On that point the trial Judge in his charge stated in 
most emphatic terms that this rule—stop, look and listen 
—was not the law of the country, but that the true rule 
was that a person must exercise reasonable care, and whai 
would be care under one set of conditions might not b< 
care under another; so the test always is when damage 
is sought to be recovered because of negligence in a rail­
way accident, whether the plaintiff, under the circum­
stances of that case, was acting as a man of ordinary 
prudence.

In the present case the plaintiff was alighting from a 
south bound car on Elgin St. in Ottawa, and passed be­
hind this car and tried to cross over the other track on 
which a car was running by which he was struck.

It is claimed on the part of the company that the man 
was negligent because he should have looked and listened.

On the other hand, it was stated that the failure to 
sound the gong on the part of the railway company was 
the real cause of the accident.

After the jury was charged, objection was made and 
it was stated that" the jury should have been told that 
whether the gong was rung or not if the victim attempted 
to cross the track at that point without care, without 
looking or listening, he was negligent. His Lordship, the 
trial Judge, in view of this objection, took up the question 
again and stated to the jury “the question of exercising 
care is a question of fact and you must say, assuming the 
gong was not rung, whether the deceased was acting 
reasonably in doing what he did.”
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It seems to me that after such a charge it cannot be 
contended that there was misdirection.

The appeal having failed on the point raised, it should 
be dismissed with costs.

Mignault, J.:—The argument of Mr. McCarthy for the 
appellant was chiefly directed to shew that there had 
been misdirection by the trial Judge in his charge to the 
jury, but he also argued that the verdict that the deceased 
was not guilty of contributory negligence was one which 
the jury could not reasonably find and should be dis­
regarded and the plaintiff’s action dismissed.

The alleged misdirection was in reference to the duty 
of reasonable care incumbent upon the deceased when, 
after alighting from the south bound tramcar on the west 
side of Elgin St„ Ottawa, at its intersection with Slater 
St., he attempted to cross the tracks on the east side of 
the street in order to continue east on Slater St. to the 
building occupied by the Militia Department, and was 
struck by a car of the appellant going north. The jury 
found as a fact that the gong of the north bound car had 
not been sounded as the car approached Slater St. and 
that it was travelling at an excessive speed at the cross­
ing. The trial Judge gave in his charge the following 
instruction to the jury as to the duty of the deceased to 
exercise reasonable care: [See judgment of Davies, C.J., 
ante p. 83]

And further on the Judge said:—
“Now as to the alleged negligence of the deceased man. 

Was it negligence on his part to have stepped into a point 
of possible danger, under the circumstances of this case? 
What would a reasonable man have done under the cir­
cumstances that you may find to have existed at that 
time? Suppose that the bell was ringing ; was Booth exer­
cising reasonable care, under the circumstances, in step­
ping in front of that car, or running against it, or however 
it happened? It would seem to have been a highly 
dangerous and imprudent act, if the gong was ringing, 
and if he heard it, or ought to have heard it; it would be 
running a terrible risk on his part with the sound of the 
gong so near at hand for him to go beyond the protection 
of the car that was moving away and step across the 
devil-strip in front of the approaching north-bound car. 
If that gong was ringing what excuse had he for putting 
himself in that place of danger; doing what led to his
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death?
If the gong was not ringing, then what negligence was 

the deceased guilty of? If the gong was not ringing, 
was that circumstance sufficient to tell him he might with 
safety cross those tracks, there was no car coming? Is 
that the meaning to be attached to the mn-ringing of 
the gong at a place where it ought to be rung? If the 
non-ringing of the gong, when it ought to be rung, is an 
invitation to cross, an intimation he might safely cross, 
then what negligence would the man be guilty of if, under 
those circumstances, he chooses to step across the tracks?"

Counsel for the defendant, after the charge, objected that 
the Judge should have told the jury that whether the gong 
was ringing or not, if the deceased attempted to cross the 
east track at that point without care, without looking or 
listening, he was acting imprudently, and the trial Judge 
again addressed the jury as follows: [See juogment of 
Davies, C.J., ante p. 84]

Taking all these passages of the trial Judge’s charge, to­
gether with the one I will quote further on, I am of opinion 
that the jury was not misdirected. The trial Judge told 
them that the deceased was bound to exercise reasonable 
care, that what would be care under one set of conditions 
might not be care under another, that the question was 
whether the deceased, under the circumstances of this par­
ticular case, was reasonably careful, or was acting as a man 
af ordinary prudence would have done.

In Toronto R. Co. v. King, [1908] A.C. 260, a case where 
a man driving across a street in front of an approaching 
tramcar was struck and killed, their Lordships of the Judi­
cial Committee were of the opinion that the deceased was 
lot clearly guilty of that "folly and recklessness" causing 
his death to which Lord Cairns referred in Dublin, Wicklow 
and Wexford R. Co. v. Slattery, 3 App. Cas. 1155, at p. 1166, 
and they add (p. 269) the following observations which are 
very pertinent to the present case :—

“It is suggested that the deceased must have seen, or 
aught to have seen, the tramcar, and had no right to assume 
it would have been slowed down, or that its driver would 
have ascertained that there was no traffic with which it 
might come in contact before he proceeded to apply his 
power and cross the thoroughfare. But why not assume 
these things? It was the driver’s duty to do them all, and 
traffic in the streets would be impossible if the driver of
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each vehicle did not proceed more or less upon the assump­
tion that the drivers of all the other vehicles will do wha 
it is their duty to do, namely, observe the rules regulatiig 
the traffic of the streets. To cross in front of an approach 
ing train, as was done by the deceased in Slattery’s casi 
(3 App. Cas. 1155, at p. 1166), is one thing; to cross in fron' 
of a tramcar bound to be driven under regulations such a 
those above quoted, at such a place as the junction to these 
two streets, is quite another thing.’’

Mr. McCarthy referred us to the decision of the Judicial 
Committee in G.T.R. Co. v. McAlpine, 13 D.L.R. 618, [1913] 
A.C. 838, 16 C.R.C. 186, where their Lordships found thaï 
the trial Judge had misdirected the jury as to the duty to 
exercise care incumbent on persons crossing a railway track, 
and their Lordships (speaking by Lord Atkinson as in the 
case of Toronto R. Co. v. King) observed that the trial 
Judge had not pointed out to the jury that it was necessary 
in order that the plaintiff should recover, that the omission 
to whistle or to give the warning or both combined, and not 
the folly and recklessness of the plaintiff himself, caused 
the accident, and they add, at p. 624 :—

“For all that appears, the omission to whistle might not 
have contributed in any way to the happening of the acci­
dent. The jury, instructed as they were, may well have 
been under the impression that the two alleged breaches by 
the company of its statutory duties—the two faults of which 
the jury found them guilty—rendered them liable whether 
or not those faults caused to any extent the injury to the 
plaintiff or the contrary.”

Here the trial Judge, after his charge, acceding to an 
objection made by counsel on behalf of the defendant that 
if the jury found the defendant guilty of negligence they 
should consider whether that negligence has caused the 
accident, stated to the jury as follows:—

“Gentlemen of the jury: Mr. McVeity is quite right in 
the point he has taken. I thought I made it pretty clear, 
but no doubt omitted to do so. Speaking of acts of.negli 
gence, I have all along had it in my mind, and referred to 
acts of negligence which caused this accident. The defend­
ants are only liable for such negligent acts as caused the 
accident; so when I say if you find that the defendants 
omitted to ring the gong, or the north-bound car was going 
at too high a speed, you will only answer ‘Yes’ to questioi
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number one if you think that either of those acts of negli- Sank, 
gence caused the accident." ,7^

I must therefore conclude that the trial Judge’s charge — 
to the jury, measured by the test laid down by the Judicial 
Committee in both these cases, was a proper one and in Lyons AV„ 
effect left to the jury to decide, and it was eminently a ques- Tm«no 
tion for them to determine, whether it was the negligence 
of the defendant or the folly and recklessness of the de­
ceased which brought about the accident.

On the question whether the jury could reasonably find 
that the deceased was not guilty of any negligence which 
caused or contributed to the accident, while if I had to decide 
that question on my view of the evidence I would experience 
very great difficulty in arriving at the same conclusions as 
the jury, still this was a question for the jury to decide, 
and having held that they were properly directed by the 
trial Judge, I cannot say that their finding is so perverse 
and unreasonable that it should be disregarded and judg­
ment entered for the defendant.

I think therefore that the appeal should be dismissed 
with costs.

Appeal dismissed.

McTRAE v. LYONS and THOMPSON.
s skatchewan Court of Appeal, Haultain, C.J.8., Lament and 

Turgeon, JJ.A. May 25, 1921.
Animals (§1.1)—35)—Stray Animals Act, O Geo. V. 11)13 (Saak.) 

ch. 32 | It.S.S. 1920, eli. 124]—Lawfully at Large—Damage to 
Grain Not Enclosed l>y lawful Fence—Damages—Liability of 
Owner.

It is lawful under the Stray Animals Act, 6 Geo. V. 1915 (Sask.), 
ch. 32, [It.S.S. 1920, ch. 124] to allow animals to run at large, 
and where a rural municipality panes a by-law restraining 
them from running at large during certain hours of the day, 
they are lawfully at large except during those hours, and the 
owner is not liable for damage which it is the nature of cattle 
ordinarily to do unless the damage is done on land enclosed 
by a lawful fence.

[McKay v. Loucks ( 1920), 53 D.L.R. 394, followed. See Annota­
tion, Animals at Large, 32 D.L.R. 397.]

Tender (§1.-7)—Animals Impounded—Stray Animals Art, G
Geo. V. 1915 (Sask.), ch. 82, | It.S.S. 1920, ch. 124]—Action 
for Wrongful Selsure and Detention—Claim Exorbitant—Relief 
from Tendering Amount.

Where animals have been impounded under the Stray Animals Act. 
6 Geo. V. 1915 (Sask.), ch. 32, [R.S.S. 1920, ch. 124] and the 
damages claimed are exorbitant, and a tender of the proper 
amount would have been refused, a tender is unnecessary, and 
is no defence to an action for wrongful seizure and detention
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of such cattle. The only damage for which animals can 
Impounded is the damage done on the occasion on which th 
are distrained.

[Campbell v. Halverson (1819), 49 D.L.R. 463, 12 S L R. 420, jud 
ment of Newlands, J.A., referred to; Graham v. Spettigu - 
(1885). 12 A.R. (Ont.) 261, referred to ]

APPEAL by plaintiff from the trial judgment in an a 
tion for damages for wrongful seizure and detention of 
cattle. Reversed.

P. H. Gordon, for appellant.
L. McK. Robinson, for respondent Lyons
H. E. Sampson, K. C., for respondents Thompson.
The judgment of the Court was delivered by
Lamont, J. A.:— The material facts in this case are: 

That on the night of November 12, 1919, the plaintiff's 
cattle (some 26 head) were in the unthreshed crop of the 
defendant Lyons; that around 10 o’clock pm. the defend­
ant caused the herd to be driven from his place to the farm 
occupied by the defendant Louis Thompson, being the 
N/WW-27-44-16-W2nd. This farm had, until November 9, 
been occupied by Edward Thompson, who had been duly 
appointed poundkeeper for that district, and a pound had 
been located on the said farm by the council of the munici­
pality. Next day, November 13, the plaintiff saw his an­
imals at Louis Thompson’s farm and was informed that 
there was something like $400 damages against the anim­
als. On November 15 the plaintiff demanded from Louis 
Thompson the immediate delivery to him of his cattle. This 
demand was refused. The plaintiff then brought this ai - 
tion for damages against the defendant Lyons and Louis 
Thompson, claiming that his cattle had been wrongfully 
seized and that he had been unlawfuly deprived of them.

In his statement of defence the defendant Lyons alleged 
that on November 12, 1919, the plaintiff’s cattle were un­
lawfully at large and were trespassing upon his premises: 
that at 10 o’clock at night, while they were so trespassing, 
he caused them to be seized and lawfully impounded, and 
he counter claimed for $435.75 for damage done to his crop 
by the said cattle on November 12 and divers oth 
o .sions.

In his defence Louis Thompson set up that he was em­
ployed by Edward Thompson, the duly appointed pound- 
keeper for that district. He admitted having the custody 
of the cattle, also the demand of the plaintiff for their

•I
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delivery to him and his refusal of same. He counter- Saak- 
claimed for a return of the cattle. c A

The statement of claim alleges, and it is nowhere denied, ----
(hat the defendant Edward Thompson was added as a de- McCeae 
Cendant to the action by order of the Local Master in Cham- Lyo!)vh <nii 
bers of his own motion. In his defence Edward Thompson Thompson. 
set up that he was the duly appointed poundkeeper under 
the Stray Animals Act 6 Geo. V, 1915, (Sask.) ch. 32. [R.
S. S 1920, ch. 124.] and he counterclaimed for a return 
of the cattle and payment by the plaintiff of $435.75 dam­
ages, and $267.62 expenses.

At the trial it was established that the municipality had 
passed a by-law purporting to restrain animals from runn­
ing at large, the material portion of which is:

“ 2. The following animals shall not be permitted to run 
at large within the areas herein described during the per­
iods named respectively:— (a) Horses and cattle other
than stallions over one year old, bulls over eight months 
old, within the limits of the municipality, between the hours 
of 8 o’clock and 6 o'clock a.m.”

It was also established that, when Edward Thompson 
left the farm on November 9, he left there the defendant 
Louis Thompson with express instructions to look after 
the pound.

The trial Judge held that the cattle were wrongfully 
running at large and trespassing on Lyons’ property at 
the time they were distrained, and that such distress was 
legal ; that, as no amount had been tendered for fees or 
damages after the distress, the detention of the animals 
was proper, and he dismissed the plaintiff’s action On 
the counterclaim he allowed the defendant Lyons $226.94. 
for damage done by the cattle on the occasion in question 
as well as damage done on previous occasions, although he 
found as a fact that the property of the defendant Lyons 
was not enclosed by a lawful fence. From this judgment 
the nlaintiff now appeals.

I agree with the trial Judge that the by-law was within 
the power of the municipality to enact, and was, therefore, 
valid. I am also of opinion that the removal of Edward 
Thompson from the farm on which the pound was located, 
three days prior to the impounding, did not affect the val­
idity of the proceedings. The fact that a man is duly ap­
pointed poundkeeper does not impose upon him the obliga­
tion of being personally present at the pound all the time.
He may absent himself from it from time to time, prov-

7—60 O.I..B.
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s»»k. ided he leaves a man in charge who can properly fulfil the 
duties of poundkeeper ; but he will be responsible for the 

---- due performance of the duties.
McCbac I also agree that the plaintiff’s animals were running 

Lyons and at large at 10 o’clock at night when distrained. Section 
Thompson. 13 [14, as amended by 7 Geo. V., 1917, ch. 34, sec. 45, an 1 

by 9 Geo. V., 1918-19, ch. 53, sec. 5] of the Act provides :—
“ 14. Any proprietor may distrain any animal that i : 

(a) Running at large in any municipality contrary to the 
provisions of this Act, of any by-law of such municipal i' y 
passed under the provisions of this Act:’’

The plaintiff’s cattle being unlawfully at large after 8 
o’clock in the evening of November 12, the defendant Lyons 
was entitled to distrain them at any time between that 
hour and 6 o’clock the following morning. The distraint 
and the impounding were, therefore, lawful.

The next question is, were they lawfully detained. The 
defendant Lyons claimed the sum of $435.75 for the dam­
age done by the cattle, and the cattle were detained to en­
force payment of this amount. The only damage for which 
animals can be impounded is, the damage done on the ov - 
asion on which they are distrained.

In Graham v. Spettigue (1885), 12 A.R. (Ont.), 261, 
Hagarty, C. J. 0., in giving the judgment of the Court of 
Appeal, at p. 263, said :

“In addition, the authorities shew that the right to di 
train 'damage feasant’ requires, as the words imply, ac - 
tual damage, and the cattle having done actual damage, 
and then being driven out and entering again, they can nut 
be seized for the former damage, but only for the damage 
then being done.”

In sec. 15, sub-sec. (3), it is provided that, where there 
is a temporary impounding by the distrainer himself not it 
the pound, such distrainer may make a charge for feeding 
and maintaining the distrained animals, "but shall only be • 
entitled to compensation for damage done prior to the ten 
porary impounding.” In my opinion this section does not 
make any alteration in the law, but means that the compen­
sation must be for damage done immediately prior to th ■ 
temporary impounding. If the Legislature had meant m 
allow compensation for damage done at any time prior i> 
the impounding, there would have been no necessity for 
employing the word “prior,” as it is obvious there could I 
no claim for damage subsequent to the impounding.

.
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Section 16 sub-sec. (2), reads as follows:
“(2) It shall be the duty of the distrainer to leave with 

the poundkeeper a written statement containing a descrip­
tion of the animal distrained, the name of the owner, if 
known, the place where such distraint was made, the nature 
and extent of the damage, if any, the amount claimed, and 
such fees as are provided in sec. 38 for driving such animal 
and delivering same to the poundkeeper."

These sections contemplate the impounding of animals 
not only when they are doing damage but also when they 
are unlawfully running at large. I cannot, however, find 
anything in the Act which would justify the distrainer in 
making a claim for damage done at a time other than the 
i cession on which they are distrained. The only damage, 
therefore, for which Lyons was entitled to impound and 
detain the cattle was that done on the night of November 
12.

By sec. 4 of the Act, it is lawful to allow animals to run 
at large. Section 6 provides that the council of the mun­
icipality may by by-law restrain animals from running at 
large Under the by-law in question in this action, the only 
time animals were restrained from running at large was 
from 8 p.m. to 6 a.m. ; during all other hours, therefore, 
the plaintiff's cattle were lawfully running at large. Being 
lawfully at large, the plaintiff was not liable for damage 
done by them which it was the nature of cattle ordinarily 
to do, unless that damage was done on land enclosed by a 
lawful fence. McKay v. Loucks, (1920), 53 D. L. R 394, 
13 S. L. R. 338; Jack v. Stevenson (1910), 19 Man L. R. 717.

The defendant Lyons did not have his crop enclosed by 
a lawful fence. He cannot therefore recover for any dam­
age done by the plaintiff’s cattle at any time between the 
hours of 6 a.m. and 8 p.m. The evidence shews that the 
great bulk of the damage was done by the cattle in the day­
time. On two occasions only was it shewn that the cattle 
had been on the crop after 8 p.m.,— the night they were 
distrained and one night some two or three weeks before. 
The trial Judge found that the total damage to the crop 
amounted to $226.94. This included the damage done by 
the cattle when they were lawfully at large, which damage, 
as I have pointed out, is not recoverable. The judgment 
awarding $226.94 damages, therefore, cannot be upheld. 
Had there been evidence shewing the damage done by the 
cattle on the occasions on which they were unlawfully

Suit.

C.A.

McCrae

Lyons and 
Thompson.
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at large, the plaintiff would have been entitled on hi< 
counterclaim to judgment for such damage, although tl e 
cattle could only have been detained for the damage done 
by them on the night of November 12. The evidence she\ < 
that the cattle were in the grain from the middle of the 
forenoon of the 12th until they were distrained at 10 o’clo k 
that night As they had fed all day on the unthresh. 
grain, the damage they did between 8 p.m. and 10 p.m. 
would not likely be great. At any rate there is no eviden. c 
as to what it was, if it amounted to anything. As no dam­
age was shewn to have been done on that occasion, the 
cattle could only be lawfully detained for the expenses of 
impounding, the poundkeeper’s fees, and nominal damages 
for trespass.

The trial Judge held that, as the plaintiff had not made 
a tender of the damages and expenses incurred, the plain­
tiff’s action could not be maintained. In so holding the 
Judge, in my opinion, erred.

In Campbell v- Halverson (1919), 49 D. L. R. 463 at p. 
466, 12 S.L.R. 420, Newlands, J.A., held that, where the 
damages claimed were exorbitant and a tender of the prop­
er amount would have been refused, a tender was unnece- 
ary. He said :

"The law therefore required the defendant in this case 
to state the nature and extent of the damage and the am­
ount claimed, and it would, therefore, bring this case with­
in that class of cases referred to by Tindal, C. J„ where, 
when the amount claimed was exorbitant, as it was in this 
case, where $1,000 was claimed and only $50 damages done 
as found by the trial Judge, a tender was unnecessary ”

In the present case, although no actual damage for whic h 
the cattle could have been detained was shewn to have 
been done, the damages claimed were $435.75. This claim 
was exorbitant. The defendant Louis Thompson admitted 
in evidence that if any amount short of the $435.75 ami 
lawful charges had been offered, he would have refused it : 
and, indeed, it would have been his duty to refuse it, as he 
is bound to take the distrainer's statement as to the dam­
ages and detain the animals impounded until the same an- 
paid or reduced : Section 23. A tender of the lawful fee 
and charges, therefore, would have been useless. Unde 
these circumstances, I agree with Newlands, J. A., 49 I) 
L. R. 463, that a tender was unnecessary.

The appeal should therefore be allowed with costs against
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the defendant Lyons, the judgment below set aside and 
judgment entered for the plaintiff for a return to him of 
his cattle upon his paying into Court the lawful fees and 
charges for which the animals could be held on November 
15. There should be a reference to the local Registrar at 
Melfort to ascertain the amount of these charges, unless the 
parties can agree upon the amount.

As to costs: Edward Thompson was made a party by 
the Local Master on his own motion.
.Rule 41 provides that:

"The court or a judge may, at any stage of the proceed­
ings, either upon or without the application of either party, 
and on such terms as may appear to the court or a judge
to be just, order...........that the names of any parties,
whether plaintiffs or defendants, who ought to have been 
joined, or whose presence before the court may be necess­
ary, in order to enable the court effectually and completely 
to adjudicate upon and settle all the questions involved in 
the cause or matter, be added"

In my opinion Edward Thompson was not a necessary 
party to the action. His presence before the Court was 
not necessary to completely determine whether or not the 
defendant Lyons and Louis Thompson had unlawfully 
seized or detained the plaintiff's cattle. The plaintiff did 
not allege any wrongful action on his part or claim any 
relief against him. His evidence was available without 
making him a party. In my opinion the local Master was 
wrong in directing him to be added. As none of the orig­
inal parties to the action were responsible for his being 
added, I do not see how they can be made liable for his 
costs. Under the circumstances I cannot see how any costs 
can be given either for or against him.

The action against Louis Thompson was for unlawfully 
detaining the cattle. As the representative of the pound- 
keeper, he could not give them up without first being paid 
the damages demanded. He should, therefore, have his 
costs as against the plaintiff. But as the whole cause of 
litigation was the exorbitant claim for damages made by 
the defendant Lyons, the plaintiff is entitled to his costs 
as against Lyons, including the costs which he will have to 
pay the defendant Louis Thompson.

Saak.

C.A.

McCeae

Lyokh ami 
Thompson.

Appeal allowed.
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THF FBAXCO-BIBLtilAN INVESTMENT CO. v. IMPERIAL BANK 
OF CANADA AND SUPPLE.

Alberta Supreme Court, Scott, J. June 11, 1921. 
Execution (§1.—12)—Praecipe for Writ of—Necessity for—I'raecipr 

to Sheriff of One District—Seizure by Sheriff of Another I» 
tiict—No Other Praecipe Issued—Validity of Seizure—|{n
600 (Alta.).

A praecipe filed in the Supreme Court of Alberta Judicial Distr 
of Edmonton about September 24, 1915, requiring the shei 
of that district to issue a writ of execution against the Ian 
and goods of a judgment debtor in an action in that district 
not sufficient to validate a seizure made by the sheriff of t: 
Judicial District of Calgary on August 28, 1915, on a writ 
execution received by him on 'September 27, 1915, no otli^r 
praecipe for a writ of execution having been issued.

ACTION for a declaration that an execution is good and 
that the plaintiff is entitled to an order for the sale of cer­
tain shares seized by the sheriff under an execution 
Action dismissed.

S. W Field, for plaintiff;
Frank Ford, K. C. for defendant.
Scott, J.:— The following facts are stated by the part­

ies for the opinion of the Court.
On September 11, 1915 the plaintiff obtained judgment 

in a mortgage action against one James J. Brewster fur 
the sum of $13,907.80 which directed that upon default in 
payment within the time therein limited the mortgaged 
premises should be sold and the proceeds of the sale pa id 
into Court and applied in payment of the plaintiff’s clair

About September 24, 1915, the plaintiff filed in the of 
ice of the clerk of this Court for the Judicial District f 
Edmonton a praecipe bearing that date requiring him in 
issue a writ of execution directed to the sheriff of the Jud­
icial District of Edmonton against the goods and lands : 
the judgment debtor under the judgment referred to. N 
other praecipe for a writ of execution was ever filed.

On September 27, 1915 the sheriff of the Judicial Di 
trict of Calgary received a writ of execution upon the jud; 
ment referred to which execution was directed to him at I 
required that of the goods, chattels, lands and tenement - 
of the judgment debtor he should cause to be made tl 
amount of the judgment and interest.

On August 28, 1916, the sheriff wrote to the Brewsti 
Hotel Co. Ltd, at Banff, Alberta, informing him that I 
held an execution against James J. Brewster and statir 
that he was informed that Brewster had several shares 
that company and stated that all of his shares and othi
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interests in the company were thereby seized under that 
execution. He also forbade the transfer or disposal of the 
shares to any person.

On or about September 5, 1916 the sheriff served a cert­
ified copy of the execution upon the manager of that comp­
any at its registered office at Banff. The secretary of the 
company was then F- S. Selwood of Calgary in whose office 
there the transfer books of the company were then kept.

On May 23, 1920, the execution debtor executed an ass­
ignment of his shares in the company to the defendant, 
Supple, the manager of the branch of defendant bank at 
Calgary, in trust for the latter and as security for the jud­
gment debtor's indebtedness to it.

On January 27, 1920, the Master in Chambers at Edmon­
ton made an order which, after reciting that the mort­
gaged lands had been sold to the plaintiff for $7,000, con­
firmed such sale, vesting the property in the plaintiff and 
directed that the judgment obtained by the plaintiff should 
remain in full force and effect to the extent of the differ­
ence between the amount then ascertained as $24,532.80 
owing to the plaintiff under its mortgage as of January 
27, 1920, together with the taxed costs subsequent to the 
order nisi, and the sum of $7,000 being the sale price of the 
lands, less the sum of $4.367.94 being the arrears of taxes 
due on the lands up to December 31, 1919, and further di­
rected that the clerk should ascertain and certify the am­
ount, tax the costs and amend the payment accordingly.

The plaintiff subsequently applied to the Master for an 
order for the sale of the shares in question. He dismissed 
the application at the instance of the defendant in this ac­
tion. The plaintiff thereupon commenced this action.

On December 17, 1920, Brewster made an authorised 
assignment under the provisions of the Bankruptcy Act 
9-10 Geo V. 1919 (Can.) ch. 36 to the Credit Mens Assoc­
iation.

The trustee in bankruptcy did not refuse or neglect to 
take proceedings and was not asked or required to do so 
under sec. 35 of the Act.

In the statement of claim in this action the plaintiff all­
eges that under the execution referred to the sheriff of the 
Judicial District of Calgary seized 1895 shares belonging to 
said Brewster in the capital stock of the Brewster Trading 
Co. Ltd; 124 shares belonging to him in the capital stock 
of the Brewster Transport Co. and 285 shares in the cap-
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ital stock of the Brewster Hotel Co. Ltd., and that subsi 
quent to such seizing Brewster purported to assign ami 
transfer said shares to defendant Supple in trust for hi 
co-defendant. After reciting the Master’s order of Jan 
uary 27, 1920, the plaintiff further alleges that subsequen 
thereto it applied to the Master for an order to sell th> 
said shares of stock and that at the instance of the defend 
ant he refused the order on the ground that the writ of 
execution had been issued by the clerk without a praecip 
therefor and that it was therefore invalid.

The claim of the plaintiff in the action is for a déclara 
tion that the execution is good and valid and that the plain 
tiff is entitled to an order for the sale of the shares re 
ferred to.

The questions submitted for the opinon of the Court 
are:—

1. Is the plaintiff now entitled to maintain this action 
and is he entitled to a declaratory judgment as asked?

2. Has the plaintiff a valid seizure of the shares and, if 
so. as of what date?

3. Is there a valid judgment on which to maintain the 
execution ?

4. Is the question raised by the statement of claim re- 
judicata, or is the plaintiff bound by the judgment of the 
Master ?

5. Has the plaintiff a valid writ of execution?
The parties agree that judgment shall be entered in 

accordance with the findings of the Court.
As to the second and the fifth questions submitted I am 

of opinion that, as there was no praecipe filed for the issue 
of the execution under which the sheriff seized the propert 
in question, the execution was invalid and that the seizure 
made under it was therefore, also invalid.

Rule 600 which was in force when the seizure was made 
provides that a writ of execution shall be issued only upon 
praecipe. It supersedes former Rule 344 which provided 
that no writ of execution should be issued without the per­
son issuing it or his advocate filing a praecipe for that pur­
pose, that it should contain the title to the action and con 
tain other prescribed particulars and should be signed by 
the person issuing it or his advocates.

It is difficult to ascertain the object of the change in the 
rule. Its effect cannot be, as was contended by counsel for 
the plaintiff, that it is no longer necessary that the praecipe
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shall be in writing. The word praecipe is defined by Web- Man. 
ster as “a paper containing the particulars of a writ lodged
in the office from which the writ issues." By Wharton as ----

‘a slip of paper on which the particulars of a writ are PlB,; 
written and lodged in the office out of which the required ci-iuox. 
writ is to issue," and by Bouvier as “a written order to the 
Clerk of the Court to issue a writ.”

Apart from the provisions of R. 600 or any rule or prac­
tice respecting it the clerk would not have any authority to 
issue a writ of execution unless directed to do so by the per­
son entitled to its issue or his solicitor. See Hooper v. Lane 
(1847), 10 Q.B 546, 116 E.R. 208.

I answer the second and fifth questions in the negative 
and, in view of my answer thereto, it is unnecessary for me 
to answer the other questions submitted.

The action will be dismissed with costs.
The plaintiff seeks a declaration that he is entitled to an 

order for the sale of the judgment debtor’s shares in three 
separate and distinct companies. I think I should call 
attention to the fact that the statement of facts submitted 
shews that the sheriff attempted to seize the shares in only 
one of the three companies.

Action dismissed.

PARE v. CVSHON.

Manitoba Court of Appeal, Perdue, Cameron, Fullerton and
Dennistoun, JJ.A. April 4, 1921.

Will* (SI.II—«7)—Testamentary Capacity—Insane Delusion*—Tes- 
tator Not Influenced by In Making—l mine Influence—Proof— 
Mode of Life of Test at or—Interest In Institutions llcnctltcd 
—('are In Preparing Will.

Where It Is shewn that neither Insane delusions nor hallucinations 
held by a testator had or could have had any Influence on him 
ill Hit- disposition of lii.s property, the Court will uphold the 
will. The fact that the testator was at the time of making his 
will mistaken as to the amount of advances made to one of the 
beneficiaries Is not sufficient ground for setting aside the will.

In considering whether a testator has been unduly influenced in 
making bequests to a religious institution, the Court should 
consider his mode of life and the deep interest he had always 
taken in the affairs of the institution which benefited by the 
will, and the care taken in preparing the will.

APPEAL from a judgment of Curran, J., admitting a 
will to probate. Affirmed.

H. J. Symington, K.C., and H. E. Swift for adult appel­
lants.
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R W. Craig, K.C., for official guardian, representing in­
fant appellants.

H. P. Blackwood, K.C., and Noel Bernier for the ben 
ficiaries.

D. H. Laird, K C„ and S. R. Laidlaw for plaintiff respo 
dent.

Perdue, C.J.M.:—The plaintiff, who is named as execul 
in the will of the late Joseph Azarie Senecal, brings tl. 
action to establish the will and the codicils thereto, and f, r 
a grant of probate of the same. The defendants are tl 
beneficiaries under the will. The defendants Antoinette 
Cusson and Georges Senecal are the children and heirs .1 • 
law of the testator. The validity of the will is disputul 
by both of the heirs at law upon the ground that the test., 
tor at the time of making the alleged will and codicils 
not of sound disposing mind, memory and understands;'. 
Georges Senecal takes the further ground that the exec 
tion of the will and codicils was obtained by the undue 
fluence of the plaintiff and other persons named.

In so far as the second ground, that of undue influen 
is concerned there was no evidence adduced which woulil 
justify the Court in declaring against the validity of tho 
will and codicils.

The main contest in the case arises upon the first ground 
—the mental capacity of the testator. The testator was 
76 years of age when he made the will in question. K r 
several years he had been in ill health. He had Bright's 
disease of the kidneys, hardening of the arteries and Id- 
heart and liver were affected. For several years prior to 
his death he had been addicted to the use of morphine, lat­
terly taking it several times each day

The trial Judge, Curran, J., and my brother Dennisto 11 
have dealt with the evidence very fully. The two med, ,d 
men who attended the testator during his final illness 0 I 
when he was in St. Boniface Hospital differ in their opiu >11 
as to his mental capacity during that period. Dr. Land, it 
who had attended the deceased from May to July, 1916. a' ! 
at the end of September in the same year, was of opinion 
that he was not during those periods in a fit mental 
dition to make a will. Dr. Lambert based his opinion >1 
the fact that the deceased was addicted to the use of m 
phine and was intoxicated with the drug. He saw deccu I 
twice at St. Boniface Hospital during his last illness I ut 
did not examine him On the other hand, Dr. Benoit v 0
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attended Senecal during the last days of his life, was of Man 
opinion that the testator’s mind was quite clear during the ^~A~ 
first 4 or 5 days that he was in the hospital, but not after­
wards. The trial Judge considered that the evidence of •**" 
I)r. Benoit was not very satisfactory “as he could not re- Cvs'MIX 
member much in detail about the testator’s condition dur­
ing this period."

The evidence of henecal’s agent Papineau and of Mr. 
Betournay, the solicitor who prepared the will and codicils 
in question, strongly point to the clearness of mind and 
testamentary capacity of the testator at the time these 
instruments were prepared and executed. Neither of these 
witnesses had any doubt on the subject and the circum­
stances as they relate them strongly support their opinion.

Although the will in question shews a marked change of 
mind in the testator since the making of his previous will, 
which he had confirmed in the December preceding his 
death, he may have had reasons for the change which ap­
pealed to him, without doubts being raised as to his sanity.
His last will may be considered capricious and unfair to a 
devoted daughter, but that is not a ground for setting it 
aside.

The defendants who attack the will urge that the testa­
tor was affected by two mental delusions: (1) that he had 
already paid or expended upon his daughter’s family 
$25,000; (2) that he had broken with his family and could 
not live with them again. The doctrine of insane delusion 
was considered by the House of Lords in the recent case ot 
Sivewright v. Sivewright’s Trustees (1919), 2 Sc. L.T. 261.
Sir James Sivewright died on September 10, 1916, leaving 
a trust disposition and settlement dated August 5, 1916.
After his death his widow brought ah action against the 
trustees appointed and acting under the trust disposition 
and settlement and against the beneficiaries, attacking the 
trust disposition and settlement on the ground of the in­
sanity of the maker at the date of its execution. Lord 
Haldane expressed the opinion that even if the maker of 
the instrument suffered from occasional delusions, and 
assuming them to have been delusions which no man who 
reasoned normally could have entertained, the law requires 
that the temporary delusion should be shewn to have 
brought about the disposition impeached. He referred to 
the case of Jenkins v. Morris (1880), 14 Ch D. 674, in 
which it was held by the Court of Appeal that the jury had 
been rightly directed that the mere existence of a delusion
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M,n' was not sufficient to avoid a deed, even though the delusion
c.A. was connected with the subject matter; that the delusion

was not conclusive against capacity although the fact of it- 
Pakk existence might well be evidence bearing on this question.

Cessna. Lord Atkinson pointed out that the presence of insane 
delusion was a question of degree in most cases, and in all 
a question of fact. He refers to the definition given by 
Lord Lushington in Dew v. Clark (1826), 3 Add. 79, 162 
E.R. 410: “It is only the belief of facts which no rational 
person would have believed that is insane delusion.” This 
definition was approved in Boughton, etc. v. Knight (1873) 
L.R. 3 P. & D. 64, at p. 68.

After a careful consideration of the evidence I think 
that if, at and prior to the execution of the will and codicils 
attacked, there were beliefs entertained by the testator that 
were not rational, not implying that there were such, they 
were not shewn to have affected the disposition he made of 
his property. Although much less generous towards his 
family than the will he made in 1915, the will in question 
contains provisions for them. The delusions or disorders 
in the testator’s mind, if any such existed, are not shewn 
to have poisoned his affection for his children and grand- 
children. The case, however, is by no means without difli 
culty. The behaviour of the testator shortly before his 
death was strange and there are suspicious circumstano 
But the Court has to act on the facts as presented to it. The 
trial Judge has drawn his conclusions upon these facts and 
there is no sufficient reason shewn why this Court should 
interfere with the disposition he has made of the case.

The appeal should be dismissed. The costs of the appeal 
should be borne by the estate in the same manner as the 
trial Judge provided for the payment of the costs of the 
suit.

Cameron, J.A.:—In this action brought by the plainti’1 
to establish the last will and codicils thereto of Joseph 
Azarie Senecal of St. Boniface, who died March 20, 1917. 
and for judgment ordering probate thereof, Curran J., b. 
fore whom it was tried, gave judgment for the plaint ill . 
The will and codicils are attacked by Antoinette S. Cusson, 
the daughter of the testator, Georges Senecal, his son, Ann : 
Cusson, daughter of Antoinette S. Cusson and by the infant 
defendants on the ground of want of testamentary capacity 
on the part of the testator at the time he made the sanu 
The defendants Anna Cusson and Georges Senecal further
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allege that the will and codicils were obtained by the undue 
influence of the Rev. Joseph Victor Joubert, the Rev. 
Leonide Primeau, the Right Rev. Francois Dugas and others 
then unknown and join with the previously named defen­
dants in the relief asked by them. The other defendants 
affirm the validity of the will and codicils, and ask for the 
judgment of the Court establishing the same.

This appeal is brought by Antoinette S. Cusson, her 
daughter Anna Cusson and Georges Senecal. All the 
other defendants were represented on the argument.

The issues raised, therefore, are the testamentary 
capacity of the testator and, granted that he had testamen­
tary capacity, the undue influence in obtaining the will 
exercised on the testator by the parties named. It is well 
established that the onus of proof of testamentary capacity 
is on the parties propounding the will. And when once 
it has been proved that a will has been duly executed by a 
person of competent understanding and apparently a free 
agent the burden of proving it was executed under undue 
influence is on the party alleging it. "Undue influence can­
not be presumed.” Boyse v. Rossborough (1857), 6 H.L. 
Cas. 2, at p. 49, 10 E.R. 1192. And it must be shewn that 
the power was exercised and the execution of the will 
thereby obtained. Craig v. Lamoureux, 60 D.L.R. 10, 
[1920] A.C. 349, 89 L.J. (P.C.) 22, 26 Rev. Leg. 306.

“It is essential to the exercise of the testamentary power 
thr* a testator should understand the nature of the act and 
its effect, and that no insane delusions should dominate his 
mind so as to overmaster his judgment to such an extent 
as to render him incapable of making a reasonable and 
proper disposition of his property or of taking a rational 
view of the matters to be considered in making a will," 
19 Halsbury, pp. 403-4, para. 829.

The all-important and difficult question at once arises: 
What constitutes the insane delusions that deprive an in­
dividual of his testamentary capacity? This has been a 
matter of much discussion and it is impossible to deal with 
all the authorities upon it.

It was said by Sir John Nicholl in Dew v. Clark, 3 Add. 
79, at pp. 90, 91, that:

“The true criterion—the true test—of the absence or pre­
sence of insanity I take to be the absence or presence of 
what, used in a certain sense of it, is comprisable in a single 
term, namely, delusion. Wherever the patient once con-

CA.

Park
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M‘n ceives something extravagant to exist which has still m 
c.a. existence whatever but in his own heated imagination ai I
---- wherever, at the same time, having so conceived, he is ii ■
p»«t: capable of being, or at least, of being permanently, re ,-

Ci-mox. soned out of that conception ; such a patient is said to I»,
under a delusion, in a peculiar half-technical sense of the 
term ; and the absence or presence of delusion so under­
stood forms, in my judgment, the true and only test or 
criterion of absent or present insanity.”

In short, he regarded delusion and insanity as convertible 
terms. In Smith v. Tebbitt (1867), L.R. 1 P. & D. 398, 36 
L.J.(P.) 97, Sir J. P. Wilde discusses the question, “Wh.it 
is a mental delusion ?” at p. 401. A man may be said to 
be under a “delusion" when he only labours under a mistal 
To say that a “morbid" or “insane delusion" is meant is on y 
to beg the question for the “delusion” to be sought is to 
be the test of insanity, and he criticises the definitions given 
by Sir John Nicholl in Dew v. Clark, supra, and Lord Broug­
ham in Waring v. Waring (1848), 6 Moo. P.C. 341, 13 E.K. 
715. His conclusion appears to be that a "delusion" as a 
positive test of insanity, is to be defined in the form of 
words comprised in “insane delusions" or others of like 
import, which carry with them the whole breadth of the 
general inquiry. No man knows aught of the condition of 
another’s mind except by comparison with his own. It is 
with reference to our own standard and to the common 
standard as we recognise it by experience that we gauge t he 
words and deeds of others and at times suspect them to lie 
the subjects of disorder or disease. If the divergence is 
marked we pronounce disease without hesitation. In doubt­
ful cases the assistance of those skilled in such matters i< 
called in. The question is a mixed one—partly within 
the range of common observation and partly within that of 
special experience.

It was formerly laid down in such cases as Waring 
Waring, supra, and Smith v. Tebbitt, supra, that any degree 
of mental unsoundness, however slight, and however un­
connected with the testamentary disposition in question, 
must be held fatal to the capacity of the testator. The 
question whether this view was well founded came squarely 
up for decision in Banks v. Goodfellow (1870), L.R. 5 Q !: 
549, and the judgment of Lord Cockburn, C.J., is now the 
leading authority on the subject. He declined to follow 
the cases mentioned on the ground that the general doctri
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laid down was not necessary for the decisions and definitely
held that a degree or form of unsoundness which neither CJL
disturbs the exercise of the faculties necessary for such an
act, nor is capable of influencing the result, ought not to p'"'
take away the power of making a will, or place a person so ri.s;,„.
circumstanced in a less advantageous position than others
with regard to this right.

The testator in the last-mentioned case had been subject 
to insane delusions, but neither of the delusions had or 
could have had any influence upon him in disposing of his 
property, and the verdict of the jury upholding the will 
was sustained by the Court. The degree of mental power 
in a testator which must be insisted on is set forth by 
Coekburn, C.J., in passages which are authoritative on the 
subject, at pp. 565 et seq.

What then, were the delusions, insane delusions or hallu­
cinations held by the testator in this case before us which 
influenced him in the disposition of his property by his 
will ? The evidence on the subject is fully examined by 
Curran, J., and I have little to add to his observations. It 
is impossible to resist the weight and importance of the 
testimony given by Betournay and Papineau, the witnesses 
to the will. As to the medical testimony there is a con­
flict between that of Dr. Benoit and Dr. Lambert to which 
the trial Judge refers. I wish to refer to that of Dr. Lam­
bert who was called as a witness by the present appellants.
He had known Senecal for 20 years and was called in to see 
him in March, 1916, and in May went more particularly into 
his condition when, as he says, he found that he w-as taking 
morphine, had heart lesion and albumen in his urine. He 
was in attendance on him from May until July and again 
at the end of September or beginning of October after 
Senecal had fainted on the street. On the Saturday before 
Senecal "s death he saw him when passing the door of his 
room in the hospital and was called in to see him the next 
day by Dr. Benoit, when he found the patient delirious 
and unable to stand examination.

Dr. Lambert gives his opinion that in the period from 
May to July, 1916, and in September and October, 1916,
Senecal was not in a fit mental condition to make a will.
He says further that when he and Dr. Benoit were present 
in the offices of Hudson, Ormond & Co. a few months after 
Senecal’s death they were asked as to the soundness of mind 
of Senecal in reference to his will and that Dr. Benoit said
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Paie

he did not think Senecal had any testamentary capacity 
and that Senecal was in that position for about 6 mont I 
before his death.
Dr- Lambert was asked :—

"Q. Did you discover anything in the way of delusion 
or anything of that kind in Mr. Senecal? (Mr. Laird ol 
jects to this question.) A. Yes. Q. You might ju- 
illustrate your answer if you can. A. He seemed to I 
always careful whenever I went into his room so that no 
one would be around to hear us what we were talking abom 
He told me several times not to speak too loud, there miglu 
be someone listening. Q. Anything more. A. I don't 
remember anything more just now; several small thin; 
that I forget now. Q. But that was your opinion then 
gathered from these circumstances and small things that 
you have referred to, that he was a victim of delusions 
A. Yes."

So that it is to be seen that Dr. Lambert’s evidence on 
the subject of Senecal’s delusions really comes to nothing. 
Senecal may have wished not to be overheard for some 
reason, real or fancied, that he did not disclose. But that 
cannot be said to constitute an “insane delusion" in the 
sense in which it is used in testamentary matters.

Nowhere else in the record is there a specific attempt to 
establish by positive testimony the existence of delusion- 
in the testator's mind. It was admitted on the argument 
by counsel for the appellants that there was no violen1 
hallucination on Senecal's part. Indeed anything of the 
kind was so alien to his character, history and habits that 
its manifestation would at once have been conspicuous. But 
it was urged that there was mental aberation due to tin 
effects of disease and the use of morphine on the mind of 
the testator, in the idea or notion held by him (1) that he 
had broken with his family, and (2) that he had given or 
advanced his daughter $25,000. With reference to the 
allegation of an aberration as to the family, the comment 
naturally arises that it is at least doubtful whether it could 
have been made had not the contents of the previous will 
been disclosed. Apart from that consideration the allega 
tion merely amounts to a statement that the testator's re­
gard for the members of his family had at some period 
during the last months or weeks of his life experienced a 
change. Granting that that took place, it is not possible to 
regard the change as having had the character of an in-
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_ane delusion. There is no evidence of any such delusion 
of which his family or any member of it was the object to 
which importance can be attached. It cannot be main­
tained that because he altered the benefits derived by the 
members of his family from what they had been under his 
previous will that he must, therefore, have been suffering 
under an insane delusion in regard to them. Without fur­
ther evidence that would be to assume what must be proved. 
To give effect to the contention there must be evidence of 
the existence on the testator’s mind of an insane delusion 
which influenced the dispositions made by him by his will, 
and I can see nothing of the kind in the record.

There is the other contention that he was under a delu­
sion that he had advanced his daughter and her family 
$25,000. There was unquestionably a very considerable 
sum involved in the advances directly made by Senecal, in 
the amount represented by the rent of the house occupied 
by Mrs. Cusson and in other items. There were also appar­
ently advances made on account of Mr. Cusson of which 
he admits $800. Rev. Leonide Primeau in his evidence says 
Senecal told him of further amounts. In any event the 
$25,000 was at most an exaggerated estimate. It is un­
reasonable to speak of it as an insane delusion, and such 
a mistake of that kind does not invalidate a will; Box v. 
Barrett (1866), L.R. 3 Eq. 249. It is to be noted also 
that the amount is used in the will merely as a basis on 
which to adjust the respective bequests to Mrs. Cusson and 
his son Georges.

On examination of the evidence, therefore, I think the 
allegations that the testator was the victim of insane de­
lusions which affected the dispositions made by him of his 
property, wholly fail. There is, then, really little left in 
the case. I agree with the trial Judge that there is no 
evidence to support the charges of undue influence.

There were no such suspicious circumstances attendant 
•n the obtaining and execution of this will as were found 
m Tyrrell v. Painton, [1895] 1 Q.B. 202, and the cases there 
referred to. In point of fact it was here affirmatively 
proved that the testator knew and approved of the contents 
•f the document. To hold otherwise would be to cast aside 
the evidence of Betournay and Papineau as worthless and 
to ignore the facts and details of Senecal’s life history, his 
•haracter and inclinations, and the events of those last 
days in the hospital up to and inclusive of the day the 
second codicil was signed. I cannot help regarding the
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carefully planned provisions of the will itself and of th 
codicils as strong evidence of the testator’s knowledge ai 
approval of them. There is no evidence whatever that ai. 
provision in the will was made at the dictation or suggc 
tion of anyone but the testator himself.

There has been a good deal of adverse criticism of th 
terms of the will. Indeed much of the argument was basi ! 
upon it. But it is a dangerous thing for the Court t ■ 
interfere with a man’s will because its provisions or some 
of them may seem to it inadequate, inequitable or unfaii 
It is not given to us to know how the reasons that enter 
into a testator’s mind when he makes his decisions in the 
matters unless he makes them known himself. And it 
always to be borne in mind “that the absolute and uncon­
trolled power of testamentary disposition conceded by law 
is founded on the assumption that a rational will is a betb 
disposition than any that can be made by the law itself" 
as was said by Cockburn, CJ., in Banks v. Goodfellow, ai 
p. 665: “No person is required to make a will such as other 
may think reasonable or proper. Everyone capable of mal. 
ing a will can be as unreasonable as he or she pleases." per 
Meredith, C.J.C.P., in Lloyd v. Robertson (1916), 27 D.L.K 
745, at p. 756, 35 O.L.R. 264.* The Court is not in 
possession of material on which to question the terms of th 
will with certainty. The evidence given at the trial necessai > 
sets forth fragmentarily and imperfectly the history of the 
closing years and months and days only of a long and bus.x 
life. There was much that happened and much that was in 
the mind of the testator before and at the time he was con 
templating his last will and giving attention to its prepav. 
tion to which we cannot get access. With him duty wa 
apparently his leading motive rather than the affections.

All the Court has to ascertain is whether the win ex 
presses truly the testamentary mind of the deceased. V 
seems to me that a close study of the events that tool, 
place in the hospital from March 10 to 15, in the light - 
what had before taken place, leaves no room for any othi : 
conclusion than that the will and codicils as propounded e\ 
press the testator's mind at a time when he undoubtedly h: 
testamentary capacity. In those crucial days there is n 
trace in the evidence of any insane delusion, nor indeed o! 
any want of intelligence. In fact a perusal of the will lead 
to the conclusion that it was the production of a devout 
prudent, thoughtful and far-seeing man, who had clear ides

•This decision was reversed (1916), 28 D.L.R. 192, 37 O.L.H
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as to the objects he had in view. Nor is there any trace M“" 
whatever in those last days of the exercise of any undue c A
influence.

I shall not attempt to review the evidence at greater '’“K 
length or to discuss the various further considerations and ci 
numerous other decisions referred to on the argument.
Hath case of this kind differs from every other, and the 
facts in each case are really decisive, and in this case they 
appear to me clearly to point to the validity of the will.
1 have perused the judgment prepared by Dennistoun, J.A., 
who has gone thoroughly into the evidence and I agree with 
it and his disposition of the case.

Fullerton, J. A’, concurs.
Dennistoun, J.A.:—This is an appeal from a judgment of 

Curran, J., who directed that the will and codicils of Joseph 
Azarie Senecal propounded by the plaintiff as executor 
should be admitted to probate.

The defence is want of testamentary capacity and undue 
influence.

1 fully concur with the reasons for judgment of the trial 
Judge and what I have written hereafter should be read 
as supplementary to his findings upon both the law and the
facts.

1 agree that there is no evidence whatsoever of undue in­
fluence in its legal sense to be found in the case, indeed it 
was but faintly pressed upon the argument before this 
Court, but it was very strenuously urged by Mr. Symington 
that the testator was not mentally capable of making a legal 
will.

The appellants’ case was based largely upon medical testi­
mony as to what may, in course of time, become the mental 
condition of a person suffering from drugs and disease 
which poison the system and pervert the reasoning facul­
ties. Upon this foundation it was attempted to shew that 
the testator had suddenly without warning changed from an 
affectionate parent to a rancorous old man, that his ideas 
had become morbid; that he was full of distrust; that he 
became, contrary to his nature, deceptive and secretive; 
that he had fads and fancies which shewed a weakening of 
his mental faculties ; that he became defective in volitionary 
power and had lost his powers of initiation ; that he had de­
lusions and hallucinations, was given to talking to himself, 
to sudden changes in the thread of conversation, and to
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Man. falling asleep unexpectedly at inopportune moments, and .0 
c A forth.

A will made more than a year before the one in quest! n 
pa«k gave most 0f jjjg fortune to his immediate relatives wi!h 

Cisnos. but small legacies to religious and charitable institutions.
The will in question makes very much reduced provision ! ir 
his relatives and gives large benefactions to charity.

It is urged that the first will represents the real intention 
of the testator and that the second will is the production 
of a mind so impaired and distorted as to be wanting n 
legal testamentary capacity.

Curran, J., has dealt at length and satisfactorily with the 
medical testimony and the documents filed as exhibits, and 
I will not attempt to restate what he has said on these points, 
but will rest content with a review of the evidence which 
is uncontradicted, and which appears to shew that the testa­
tor after a long contest with himself, finally evolved the 
very will which he considered it his “Christian duty” to 
make, and which is consistent with his history and his life­
long affiliations.

Testamentary capacity can best be determined by an 
examination of the acts and words of the testator. I pro­
pose therefore to outline briefly his history in order to lay 
a foundation upon which inferences can be based as to his 
habit of mind and mental characteristics, and then proceed 
to a detailed examination of the closing days of the testa­
tor’s life, with particular reference to his conduct and con­
versation immediately prior to, and during the week in 
which the will and codicils were executed.

Senecal was a French-Canadian and a devout member of 
the Roman Catholic Church. His whole life was spent in 
close association with the clergy and the institutions of the 
church, and he was deeply interested in the religious orders 
which were concerned with teaching, hospital, and charit­
able work-

He was an architect by profession and designed and 
erected many of the large buildings occupied as hospitals 
and religious institutions in Winnipeg, St. Boniface, and 
throughout the diocese of St. Boniface; he erected buildings 
of a like character in Edmonton and the United States. He 
was the contractor who built the present cathedral in St. 
Boniface. His last work—completed in 1916—was the 
addition of a wing to the Hospital of St. Boniface.

His wife died in 1903 leaving two children, one of whom
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is Mme. Cusson, the other a son, Georges, who is mentally **»«• 
somewhat defective. Seneca! lived in his own house with 
his son Georges and the family Cusson from 1904 to 1906. —-
when he was taken ill and went to the Misericordia Hospital p*“: 
in Winnipeg. He remained there 10 years, his son Georges emit*. 
I ving with him. He attended his office in St. Boniface 
daily, taking his mid-day meal with the Cusson family who 
continued to occupy his house.

In 1915 at the age of 73 he retired from business and 
dissolved his partnership with one Papineau, retaining an 
interest in the St. Boniface Hospital contract which was 
nearly completed.

On November 11, 1915, he gave Papineau a general power 
of attorney and the same day he made a will. Papineau 
thereafter collected his rents and accounted for the moneys 
received by depositing them at Senecal’s credit in a bank 
account. Senecal kept control of the bank account and 
paid all accounts, drawing and signing cheques for the pur- 
pose until the account was closed by his death. The will 
of 1915 divided the income of his estate between his son 
and daughter and directed the distribution of the corpus 
among his grandchildren 20 years after the death of his last 
surviving child. There were some small bequests to charity.

In May, 1916. the testator moved from the Misericordia 
Hospital to the house occupied by the family Cusson which 
was his own property. He designed and erected under his 
personal supervision a garage, and an addition to the house, 
lo afford accommodation for himself and his son Georges.
In August, 1916, he took a trip to Montreal taking his 
daughter with him, to see a granddaughter take the veil as 
a nun. He spent his time in Montreal in the Misericordia 
Hospital from August 3 until about the 23rd, when he re­
turned to St. Boniface with some of the sisters who were 
journeying by train to Winnipeg, his daughter having pre­
ceded him by way of the Great Lakes.

While in the hospital in Montreal he received medical 
treatment for his ailments, but his staying at the hospital 
seems to have been in accordance with his usual practice 
when travelling. His association with institutions of the 
kind seems to have been close and he took a professional and 
personal interest in them wherever he might happen to be.
His friends were chiefly to be found among the clergy and 
religious orders of his church.

In October, 1916, Senecal prepared a document (Ex- 49)
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Man. which set forth in detail the terms upon which he a id
c A Georges would occupy the house in common with the family
—1 Cusson. It fixes the payments to be made by him for the
paw: board of himself and Georges, for the common use of the

‘i-HMm house with the exception of certain rooms and balcony re­
served for himself, and other rooms assigned to the Cus- n 
family. It provides for heating, caretaking, and other de­
tails in an exact and careful manner. There is a provisi n 
that: “this bargain may be changed or annulled by the - 
terested parties by thirty days’ notice.” This is importe t 
in view of the notice to terminate the agreement which e 
subsequently gave to his son-in-law and which is mu< h 
relied on as evidencing a sudden and capricious change 
his attitude toward the Cusson family.

Senecal went to St. Boniface Hospital on November 5, ai l 
remained there until December .1, 1916. He was tired, 
wanted a change, he knew the sisters there and was friend I v 
with them. His daughter says it was a change in his life 
because there was not much variety in his life at home. He 
went back to the hospital at Christmas time and attend d 
the midnight mass returning to the Cusson home on Chi 
mas day At this time his last will was evidently on In­
mind. There is a note in his memorandum book dated lit 
16, 1916 (Ex. 19) : “Voir testament Georges.”

On December 28 he procured his will and codicil, the In­
ter drawn in the previous February, to be brought to him 
by Papineau. He discovered that this codicil made refer­
ence to the will by an incorrect date. He had for several 
months from time to time, spoken to Papineau about mak 
a new will, and wanted him to draw it. Papineau refu I 
to do so. Le Bel, a solicitor who had drawn the will and 
codicil was communicated with and a further codicil was 
drawn. It corrected the error in the date, made cert a n 
minor changes and confirmed the will. It was then returned 
to the bank for safe-keeping. Papineau says that when he 
and the testator were coming back from Le Bel's office af r 
signing the codicil, Senecal said “That is not entirely the 
way I would like things to be, and it will have to be gone 
over."

About this time he had a conversation with Father Dui 
one of his clerical friends, about making a new will. Father 
Dugas was not called as a witness at the trial, being absent 
from the Province, but there is evidence that when Father 
Dugas subsequently read the disputed will he said: “That
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is alxiut what he said to me." I refer to this only for the 
purpose of shewing that the making of a new will was in 
the mind of the testator from and after the time he had con­
firmed the old will in December.

In January and February, 1917, he set about preparing 
plans and specifications for a tomb which he wished to 
have erected in the cemetery. His memo, book (Ex. 19), 
between the dates February 6 and February 19 shews entries 
of prices of materials to be used. There is evidence that 
with some slight assistance from his grandson, he did all 
the work upon the plana, specifications and estimates him- 
self, and so far as the evidence is concerned, there is nothing 
to shew they were not accurately prepared His Order 
Hook (Ex. 20), shews entries in his own hand from 1905 
to March 5, 1917, 15 days before his death. The entries 
are lucid and are in a clear steady hand which shews no 
physical weakness.

There are indications in the evidence that about this time 
things were not running quite smoothly between Senecal 
and the Cusson family. He had a complication of ailments. 
He was suffering from arterio-sclerosis, his heart, kidneys 
and liver were affected. He had uraemia said to be in an ad­
vanced stage of Bright's disease, he was addicted to the use 
of morphine, and had been for 10 years. He spent much of 
his time in his own rooms but came down to his meals 
which were served to him apart from the family. He had 
a motor car in which he went out frequently, his son Georges 
acting as chauffeur. He was declining physically, as might 
lie expected of a man of his years, and the progressive 
nature of the disease which afflicted him.

About this time he made an application to the Arch­
bishop of St. Boniface for permission to name Father 
Joubert, procurator or bursar of the Diocese as his executor, 
and obtained his consent. The witness Papineau speaks of 
tliis, but does not know how the application was made. 
Senecal also spoke to Father Joubert about the matter. 
As Father Joubert was at the time named as executor in the 
existing will which he contemplated changing, this step 
does not indicate that any new influence was at work, but 
that his intention to make a new will was formed.

His daughter says that at this time he was irritable and 
somewhat morbid. He feared he might die any night. He 
was in the habit of talking to himself, and frequently fell 
into a doze when in conversation. He was worried about
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■small things such as the manner in which his bed was mad . 
his table set, his clothes pressed or his medicine admin i 
tered-

He received a weekly visit from Father Primeau who w; 
his spiritual adviser. On the Tuesday, Wednesday, Thur 
day and Friday preceding Saturday, March 10, on whicn 
day he went to the hospital for the last time, Fath. r 
Primeau saw him and had a long conversation, during whit i 
his will was not referred to. The witness testifies to the 
soundness of mind of the testator at this time. Some of 
their conversations lasted nearly 2 hours and Senecal had 
no difficulty in grasping the subjects under discussion. He 
complained about his relations with the Cusson family. 
There had been some words with the son-in-law about the 
telephone. It had been cut off for non-payment of rates b> 
Cusson, and Senecal was insisting that it should be trail- 
ferred to his name in the telephone directory. He had 
never consented to his daughter's marriage with Cusson, 
he thought they were extravagant, and the conversation of 
the children did not please him. He needed a great deal 
of personal attention which Mme. Cusson gave him in i 
very devoted way, but there are indications that he did nut 
find his family life as pleasant as he had expected it to bo 
No doubt he missed the care and attention combined with 
the variety and movement which he had become accus 
tomed to during his 10 years residence in the hospital.

On March 9, 1917, he handed his son-in-law a typewritten 
notice of his intention to terminate the agreement made the 
previous October. He gave careful instructions to 
Papineau about the preparation of this notice, and detectin'.' 
a mistake in date he returned it to be typed afresh. Thm 
he signed it and delivered it himself. He spent several 
days getting the notice in the form which he désirai, lb 
was very deliberate about it, and it indicated no sudden < r 
capricious change of affection for his family but a premed 
tated determination on his part once more to change hi 
manner of life.

The following morning, March 10, he went to St. Bonifn 
Hospital apparently in his usual health, making an exen 
to his daughter that he was going on business to inspect i 
ventilating plant. He never returned but died in the h- • 
pital on March 20.

Though he had kept secret from his family his reason 
for going to the hospital, he had disclosed it to Papineau.
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It was his intention to make a new will. He had asked M«n 
Papineau about a suitable place for making the will and had ^ 
contemplated making it in Papineau’s office but was dis- —-
suaded on the ground that it was too cold there. Papineau •**« 
accordingly reserved a room for him at the hospital for Cvm»m 
Saturday, March 10, and met him there by appointment, 
accompanied by a solicitor, Mr. Betoumay, who was in­
formed that he was to draw a will.

The selection of Mr. Betoumay was deliberately made by 
the testator from a number of names of French-speaking 
lawyers which were submitted to him by Papineau at his 
request. He rejected the name of Le Bel, the solicitor who 
had drawn his former will and codicils. He had discovered 
a mistake in the documents prepared by Mr. Le Bel and 
this or some other reason which he did not disclose, may 
have influenced him in making a change.

For two hours on Saturday morning he dictated the terms 
of his will reading from notes which he had provided for 
the purpose. There is no evidence as to the handwriting 
in which the notes were written. He discussed the creation 
of perpetuities by will and quoted the opinion of his former 
solicitor that was illegal to do so. He gave the names 
of the members of his family to be benefited and their 
addresses. He gave clear instructions as to the charitable 
bequests and named the institutions to receive them. There 
is no evidence of any suggestions being offered by either 
Papineau or Betoumay. He had a knowledge of the pro­
perty which he possessed and was under no misapprehension 
in respect to it. He made some provision for all the mem­
bers of his family who were closely related to him and 
added legatees from among their number who were not 
named in the former will. Papineau, who had been 
associated with him for years and in close touch with his 
affairs, is an independent witness whose testimony as to the 
mental capacity of the testator is of the highest character.
He says his mind was functioning normally, that there 
had been no change in his mental capacity, and that he 
clearly remembered the members of his family and the pro­
perty with which he was dealing.

Betoumay the solicitor, says that the testator spoke 
like an ordinary man and had no difficulty in understanding 
what he was doing. He gave the whole directions for the 
will himself. Betoumay says further that he considered 
the testator a man of absolutely sound mind and never 
for one moment doubted that he was not that. That was the
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only impression left upon him by the testator’s. acts anil 
his way of speaking and dictating. This first interview 
lasted about two hours during which undivided attenti n 
was fixed on the business in hand.

An examination of the will which was evolved at this 
interview affords strong evidence of the testament;!’ . 
capacity of the testator. If it had not been for the discovei 
of a copy of his former will which made disposition of ! 
estate among his family with small bequests for charii 
there would have been scanty grounds upon which to ba ■ 
a case for refusing probate of the will under consideration

By this will provision of sorts is made for all who arc 
closely related to him but there are large, very large be­
quests to religious and charitable institutions. Relyin / 
mainly upon this difference the defendants who contest t! 
will allege a sudden, capricious revulsion against his nean ! 
relatives, with a change from warm affection to unreason­
able aversion, which can only be accounted for by tin 
theory, that his mind had become unbalanced through the 
poisonous influences of morphine and disease.

I will continue the narrative of the testator’s conduct 
and conversation until the final codicil to the will w: 
drawn as it seems to indicate that he was able to plan. v> 
recollect, to revise, to reconsider, and to elucidate what 
he wanted to do, what he was doing, and what he had al­
ready done in the past.

On the Saturday morning, March 10, he instructed Papin­
eau to prepare a promissory note for $1,000 in favour of 
The Reverend Sisters of the Holy Name of Jesus and Man 
as he had promised them this sum as dowry for his grand­
daughter who had in the previous summer become a nun. 
He gave Papineau a memorandum in his own handwriting 
of what the note was to contain.

He then directed his solicitor to have the instructions 
for his will engrossed and brought to him for signature at 
the hospital, if ready before 3 o’clock, and at his house if 
after that hour.

He changed his mind about leaving the hospital and 
Betournay and Papineau when they brought the will to 
his house for signature in the evening found that he had 
not returned but was still at the hospital. They went there 
accordingly.

Betournay says he read over the will to Senecal and made 
a few changes in it which he does not remember and was 
instructed to re-engross it. The testator and the witness’ <
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then signed the will as it stood, Senecal saying, “One does Man. 
not know what may happen and I would sooner sign it the 
way it is now, and I will sign that now, and you can re-write 
the other one tomorrow and I will sign that too." Ham

On this same day he told Papineau that he was making C|.^ 
arrangements with the hospital authorities to board and 
employ his son Georges and a day or two later he said the 
arrangements had been completed.

On Sunday morning the will which had been executed the 
night before was on the testator’s mind, and he sent a note 
to Betnurnay to see him before he re-engrossed the will.
About ten o'clock in the morning Betournay and Papineau 
went to the hospital, and Senecal gave instructions for cer­
tain changes to be made. The witnesses cannot now recall 
what these changes were.

Betournay re-engrossed the will and he and Papineau 
returned to the hospital with it on Sunday evening. It is 
important that at this time the testator made yet another 
change in the will. He directed Betournay to strike out the 
legacy of $5,000 to l’Hospice Tache in para. 23 of the will, 
and the erasure was duly attested by the initials of the 
testator and the witnesses. No reason was given for this 
change but as by each of paras. 7 and 11 this institution 
received $1,000, the inference is that he considered it was 
sufficiently provided for without the third legacy which 
he accordingly struck out. The will was then formally exe­
cuted by the proper parties and Papineau and Betournay 
retired. He asked Betournay to send his account for pre­
paring the will. Before leaving Papineau handed Senecal 
the note for $1,000 for the grand-daughter's dowry which 
he had been instructed to prepare. Senecal signed it and 
handed it to one of the sisters of the religious order in 
whose name it was made, who had come to visit him, pro­
bably by appointment to receive it.

On the following morning, Monday March 12, Papineau 
saw him alone and took a message to Betournay that he 
wanted to add a codicil to the will.

He also signed an order which Papineau had drawn to 
enable his old will to be taken from the Bank of Hochelaga 
where it had been placed for safe-keeping.

On Monday afternoon the first codicil to the will was 
drawn by Betournay, on instructions from the testator, 
who duly executed it. It corrects an oversight in the 
will which was silent as to the disposition of the income of 
the residuary estate, pending the final distribution. In the
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absence of any evidence to the contrary it may be assumed 
that the testator made this discovery himself. He certaii - 
ly took the steps on his own initiative to have the matter 
put right, and gave clear instructions uninfluenced by the 
presence of any other party to Betournay and Papineau, 
that the income was to be paid to the Petit Séminaire de 
Saint Boniface. This is a college for the education of youne 
men for the priesthood, it is named in the will as the resid­
uary legatee, but received nothing until the final distribu­
tion. There is coupled with the bequest of the income a 
shrewd directions as to the recuperation of the estate from 
possible losses in investments.

On this day he gave a collector, George Betournay, a 
cheque for $6.00 presumably for an educational institution 
which he favoured. There is no evidence as to this except 
the cheque and a receipt. The following morning, Tuesda . 
he gave Papineau a cheque for $20 which he had drawn 
the previous day as compensation for his trouble in con­
nection with the will. This was a voluntary act. Papineau 
had not asked for anything. It is illuminating as to his 
mental capacity, and his powers of initiation and volition 
which have been seriously questioned.

At this time he signed an application for a renewal of his 
motor license and for a permit for Georges to act ac his 
chauffeur. He had given instructions to Betournay on the 
previous Saturday to procure the proper forms from the 
department.

He had a long interview with Father Primeau probably 
on this day, possibly on Monday. He explained to the 
priest the will which he had made going into all the details 
of his various bequests. He then asked:—“According to 
my Christian duty do you think that is fair?” The reply 
was given : “I don’t see any reason why you should do it 
any other way, because you seem to have provided for the 
future of the children ; you have some reason, accord!n 
to what you have told me to act in such a way.” He told 
the priest at this interview of the “difficulties” between 
himself and his son-in-law, about the telephone incident, 
that he had paid out between $8.000 and $10,000 for Cusson. 
This is denied by Cusson. Senecal said further that he had 
never consented to Cusson’s marriage with his daughter 
and speaking in French said “I have broken the ice” mean­
ing he had decided not to live longer with them, “because 
it would be too hard to live there.”
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It is abundantly clear from the evidence that Mme. 
Cusson was a devoted daughter and did all in her power 
to nurse and tend her father and soothe his ailments, but 
having lived so long in the Misericordia Hospital where he 
had the care and attention of the Sisters, it seems reasonable 
that he wished to be back under professional care. He no 
doubt magnified the petty quarrels which he assigned as 
his reason for breaking up the family partnership. The 
real reason was deeper than that, and his notice to quit 
and his removal to the hospital were in my judgment part 
of a deliberately formed plan to revert to his old way of 
life apart from the Cusson family.

On this day, Tuesday, the old will was brought from the 
bank to the hospital on an order signed by Senecal and de­
livered to Papineau. On instructions from Senecal, Papin­
eau tore up the old will in presence of both of them. Papin­
eau says the testator’s mental condition was “all right" at 
this time and that he understood everything that was done 
or said.

On Wednesday, March 14, Papineau and Dr. Benoit visited 
the testator but nothing worthy of note appears in the evi­
dence in respect to this day. Dr. Benoit says “the first four 
er five days he was in the hospital his mind was quite 
clear."

On Thursday, March 15, the final codicil was drawn. On 
this morning his daughter and his grandson Joseph came 
to see him at his request. The visit was short and the 
testator asked his daughter to take his soiled linen with 
her for washing, saying she would find the parcel in the 
dresser drawers. She did not remark any change in his 
condition. He said he was tired and not to stay long. She 
remained only five or ten minutes.

Testator at this interview gave her a cheque for $12 
which he had ready, this appears to be for Georges' board, 
and $2 for his own washing. He did not pay for his own 
hoard. This shewed his close, hard, economical spirit. Hav­
ing been away from the Cusson home for more than 3 days 
he was absolved from payment for board, by the terms 
•f the written agreement previously referred to. This petty 
act would indicate that he had all his faculties about him 
and knew exactly what was within the letter of his con­
tact.

Later in the day the second codicil was drawn and exe­
cuted after instructions given to Betournay. Afterwards

Man.

C.A.

Paul
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Senecal talked “polities.” He complained of his lips beii - 
dry but was an “absolutely sane man” according to Be- 
tournay.

He had previously asked Betoumay for. his account for 
drawing the will and at this interview gave him a cheque for 
$25. The signature is sharp, firm, and clear. This com­
pletes the history of the testator down to the date on which 
the last codicil was executed.

The following day, Friday the 16th, he gave a cheque 
to Georges for $20. He was worse and Dr. Benoit begun 
from this day to visit him twice instead of once as formerly.

A slight incident happened this day, which carries a 
good deal of weight. Tupin, a coal merchant, was passim/ 
along the corridor and looking in at the door saw the testa­
tor sitting on his bed. He entered the room and shook 
hands. After some remarks about his health to the effect 
that he thought he was going to die, Senecal said, “I am 
talking to you about the last coal I got from you, you need 
not be afraid, you go down to Mr. Papineau and he will 
pay your account.” It was in the month of February pr 
vious that the coal had been purchased by Senecal himself, 
and he distinctly recollected that he had not paid for it. 
and upon the chance meeting with Tupin recalled the matter 
and gave instructions as to how the debt would be paid.

Saturday, March 17, was the last day on which his mind 
was clear. When Cusson and his wife came to see him he 
asked Cusson if he had the notice to quit which he had de­
livered to Cusson before he went to the hospital. Cusson 
gave it to him and Senecal tore it up saying: “Think no 
more about it.” Later in the day he became delirious, and 
lapsed into coma from which he never recovered and he 
died on Tuesday March 20.

On this evidence there can be no reasonable doubt as to 
the testamentary capacity of the deceased. The witnesses 
Papineau and Betournay are not only independent but quali­
fied to speak with authority as to his mentality. Their evi­
dence is satisfactory and apparently given without any 
reservation. The trial Judge says that he gives entire cre­
dence to their testimony. The one as the close business 
associate of the testator for years and the other as a solici­
tor of the Court of King’s Bench may be relied upon when 
they give direct and positive evidence as to the mental 
capacity of the testator. They were both present when 
the will and codicils were drawn and executed involving
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at least four interviews with the testator and a number of Man. 
important changes in the documents. Added to their posi- ^ A 
live testimony, the inferences to be drawn from the acts 
and words of the testator, as set forth above, are to my mind P'»1 
convincing that he had a full knowledge of his family and Cv^llx 
his affairs, that he was pursuing a policy which he had 
planned in leaving large bequests to charity. That he con­
sidered all those who were in any way bound to him by ties 
of kindred and made reasonable provision for them. This 
Court cannot be influenced by the terms of the will which 
are no doubt a great disappointment to his closest relatives.
A person who has testamentary capacity is at liberty to 
dispose of his property as he sees fit. He may be as unrea­
sonable, as unjust or as capricious as he pleases in the ab­
sence of undue influence or fraud: Clark v. Loftus, (1912),
4 D.L.R. 39, 26 O.L.R. 204.

The reference in the disputed will to work done and ex­
penses paid equaling a gift from the testator to Mme.
Cusson of $25,000 was the subject of a good deal of dis­
cussion on the argument before this Court. It is said that 
this was an hallucination and that no such sum of money or 
anything approaching it was ever given to Mme. Cusson.
There is undisputed evidence that a large sum of money 
represented by the use of the testator’s house for many 
years and sums paid for the education of the Cusson chil­
dren were in the testators mind. He may have considerably 
over-estimated them when he mentioned $25,000. On the 
other hand, he had knowledge which the Court has not and 
there may have been considerable payments made of which 
evidence is not forthcoming. Even if a mistake has been 
made, and the amount mis-stated, that is not a ground 
for invalidating a will made by a competent testator: Box 
v. Barrett (1866), L.R. 3 Eq. 244 at p. 249.

The sum mentioned appears to have been used as a meas­
ure of the provision which was being made for Georges and 
not necessarily as the basis upon which the provision for 
Mme. Cusson was determined.

Mr. Symington strongly pressed upon us the case of 
Hanks v. Goodfellow, L.R. 5 Q.B. 549. The language of 
Cockburn, C.J. at p. 565 is quoted by the trial Judge and I 
repeat it as setting forth in well-chosen language what 
testamentary capacity involves:

“It is essential to the exercise of such a power that a 
testator shall understand the nature of the act and its
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effects ; shall understand the extent of the property wl h 
he is disposing ; shall be able to comprehend and appreciate 
the claims to which he ought to give effect ; and with a view 
to the latter object, that no disorder of the mind shall 
poison his affections, pervert his sense of right, or prevent 
the exercise of his natural faculties—that no insane de­
lusion shall influence his will in disposing of his property 
and bring about a disposal of it which if the mind had 
been sound would not have been made."

Measured by this standard it is my opinion that the 
testator was capable of making a valid will and that the 
judgment of the trial Judge should be sustained.

There is no evidence upon which to find undue influence. 
That there were the powerful influences of the church and 
its associated orders and charities always working upon this 
testator’s mind there can be no doubt. The will is a con­
crete expression of those influences, but that is not “undue 
influence” as the law defines it. Lord Haldane says in 
Craig v. Lamoureux, 50 D.L.R. 10 at p. 15: “Undue influence, 
in order to render a will void, must be an influence which 
can justly be described by a person looking at the matter 
judicially to have caused the execution of a paper pretend­
ing to express a testator’s mind, but which really does not 
express his mind, but something else which he did not 
really mean.”

The cumulative effect of the evidence quoted at such 
length seems to me to establish this as the very will which 
this testator long desired to make, and that considering his 
history, his habits, his life-long associations, and the care 
and pains which he took in the preparations for and leading 
up to the making of this will that it represents his true 
intention and desire.

I would dismiss this appeal and for the reasons given 
by the trial Judge would dispose of the costs of the appeal 
in the same way that he has disposed of the costs of the 
trial.

Appeal dismissed.

MAVN8KLL y. CAMPBKM,.
British Columbia Court or Appeal, Macdonald, C.J.A , Marti», 

Calliher and McPhllllpa, JJ.A. March 1, 1921.
Warehousemen (§11.—6)—Good* Stored In Warehouse—<’ontrad 

for Storage—No Valuation Declared—Goods Given Oui le 
Wrong Party and Isost—Liability for Value of Goods.

A warehouse company accepted goods for storage in Its warehouse, 
a clause of the contract for storage being as follows: "The
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responsibility of the above company for the contents of any 
piece or package is limited to the sum of $60 unless the value 
thereof is made known at the time of storage and receipted for 
in the schedule—an additional charge will be made for higher 
valuation." No value was declared on certain of the goods 
which were Inadvertently by mistake sent to a wrong party and 
lost. The Court held that the company was protected by the 
clause, and was only liable to the amount of $50 on each 
package lost, It not being guilty of wilful misconduct in the 
tranisctlon.

[Ilonan v. The Midland R. Co. (1884), 14 L.U. Ir. 167; Roche v. 
Cork Blackrock and Passage R. Co. (1889), 24 L.R. Ir. 250; 
Lyons & Co. v. Caledonian R. Co., 11909] S.C. 1186. referred 
to; Van Toll v. S.E.R. Co. (1862), 12 C.B (N.8.1 75. 142 E.R. 
1071; Pepper v. S.E.R. Co. (1868), 17 L.T. 469; Sklpwlth y. 
GW.R. Co. (1888), 69 L.T. 620; Pratt v S.E.R. Co., [1897] 
1 Q.B. 718; Hinton v. Dlbbln (1842), 2 Q.B. 646, 114 E.R. 253, 
distinguished.]

APPEAL by defendant from the judgment at the trial 
in an action to recover the value of certain goods stored 
in a warehouse and delivered out to the wrong person and 
lost. Reversed.

W. S. Buell for appellant.
E. P. Davis, K.C. for respondent.
Macdonald, C.J.A.:—The question involved in this ap­

peal is one which has received the careful attention of the 
Courts in the several cases to which we were referred by 
appellant’s counsel. The crucial point is—Does the contract 
rightly construed absolve the warehouse company, (appel­
lant) from liability beyond $50 per package arising from 
the negligence of its servants, and resulting in loss to the 
owner of the goods? Realising no doubt the difficulties 
in his wav of distinguishing in principle this case from 
such cases as Van Toll v. S. E. R. Co. (1862), 12 C.B. (N.S.) 
75, 142 E.R. 1071; Pepper v. S. E. R. Co. (1868), 17 L.T. 
469; Skipwith v. The G. W. R. Co. (1888), 59 L.T. 520; 
Pratt v. S. E. R. Co., [1897] 1 Q.B. 718; Hinton v. Dibbin 
(1842), 2 Q.B. 646, 114 E.R. 253 and the analogous cases 
under the Carriers’ Act, 11 Geo. IV., 1 Will. IV. 1830 (Imp.), 
ch. 68, as for example, Morritt v. The N. E. R. Co. (1876), 
1 Q.B. D. 302, Mr. Davis sought to do so by submitting 
that the sending away of the articles in question to another 
customer in England, was a breach by defendants of the 
contract of storage and therefore not within the pro­
tection of the clause of the contract which reads: “The 
responsibility of the above company for the contents of 
any piece or package is limited to the sum of $60, unless 
the value thereof is made known at the time of storage
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Bc- and receipted for in the schedule; an additional charge 
c A will be made for higher valuation.”

I am unable to see any distinction in principle betwe en 
Mu SNW.L what was done here and the handing out of a bag to a 
C» "iihii. Person at a parcel office; if done wilfully in either c :<e 

it would amount to conversion; if done negligently by the 
warehouser’s servants, the warehouser would be liable to 
damages for loss of the article, if not protected by a 
contract such as above set out. In the case at Bar, the 
goods were negligently, not wilfully, parted with, the de­
fendant’s servants by mistake having put them with goods 
of another defendant’s customers and sent them away to 
him in England. Some were lost and some were returned 
in a damaged condition, hence this action.

If they had disappeared without discovery of what had 
become of them, the plaintiff, on the authorities above re­
ferred to, would have no claim beyond the $50 for each 
article, then, to quote Grantham, J„ at p. 522 in Skip- 
with v. G. W. R. Co., supra, “What difference can it make 
that in the present case they have been able to discover 
exactly how it came about.”

The cases to which Mr. Davis referred us, being cases of 
deviation of ships from their agreed courses are, in my 
opinion, inapplicable to a case like the present one, since 
such deviations are wilful not negligent. Now, it is con­
ceded that if the defendants had wilfully sent away the 
goods to their other customer, they could not claim the 
protection which they are now insisting on.

I would allow the appeal.
Martin, J.A., (dissenting), would dismiss the appeal.
Galliher, J.A.:—This case calls for a decision on a nice 

point as to the liability of a warehouseman.
Certain goods were stored for hire by the plaintiff in 

the defendant’s warehouse at Vancouver. The contract for 
storage is set out at p. 60 of the Appeal Book, and the 
defendant relies on clause 3 of the contract as protecting it 
to the extent of limiting its liability to $50 on each article 
stored and which cannot be restored or restored only in a 
damaged condition. Clause 3 reads as follows: "The re­
sponsibility of the above company for the contents of 
any piece or package is limited to the sum of $50 unless 
the value thereof is made known at the time of storage 
and receipted for in the schedule—an additional charge 
will be made for higher valuation.”
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It is admitted that the goods were stored in the ordinary 
way without the value being made known or any higher 
valuation charged for. What occurred here is, that the 
defendant having also stored in their warehouse, certain 
other goods belonging to a customer in England, had, on 
request, shipped his goods to him and inadvertently, by 
mistake of some one in the defendant’s employ, certain of 
the plaintiff’s goods were included and shipped with these, 
and certain of plaintiff’s goods have been lost and certain 
others returned in a damaged condition.

The trial Judge held that defendant under the circum­
stances was not entitled to the protection of clause 3 of the 
agreement on the ground that there had been wilful miscon­
duct in connection with the subject of the bailment during 
the term of the bailment, and on the further ground that 
the bailment had been put an end to by the wrongful 
act of the defendant ; or even if during the existence of the 
bailment, what had happened was wilful or amounted to 
misconduct. And the trial Judge goes on to say that if it 
were otherwise all the warehousemen would have to do, 
if he wanted the Victrola (one of the packages) would 
be to ship it away and tell the customer, “your Victrola 
has gone astray, I owe you $50 and the Victrola is now 
mine."

The illustration seems to me hardly apt. The bailee 
could not by his wrongful act, confer any title upon himself 
—the $50 is paid because the article cannot be returned 
or can only be returned in a damaged condition. But aside 
from that, there is still open for decision a very nice ques­
tion.

During the argument I put this question to Mr. Davis: 
“Supposing instead of the roods being shipped away they 
had, through the negligen e of some one in the defendant’s 
employ, been handed to a '.rong party at the door of the 
warehouse and lost, what would the liability under such 
circumstances be?”

It seems to me this is an apt position to start from. Under 
such circumstances the bailment would have been put an 
end to by the wrongful act of the defendant in the sense 
that the delivery was made to the wrong person.

I do not think we would be justified in importing the 
words “wilful misconduct" into this transaction. The 
goods were sent out of the warehouse by mistake and that 
mistake was negligent. On the above supposition I would 
think defendant would be entitled to the protection of
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clause 3. Now, do the circumstances in this case diffère 
tiate it? Mr. Davis’ submission is—that assuming tile 
case I postulated—if my view was correct, (which he 
did not admit) this was a very different case, that the 
defendant had started these goods on a voyage around the 
world as it were, with all the risks that might be attendant 
thereon, and such could never have been in the contempla­
tion of the parties. I think it may be assumed that such a 
condition as pertains here, was not present to the minds 
of either party when the goods were stored, neither would 
it be present to the mind of either party that the goods 
would be delivered to a wrong party. Then can it be said that 
the mistake in the case I postulated can be said to be one that 
could reasonably be held to be in the contemplation of the 
parties and if so, are the circumstances in the case before 
us so different that a different rule should apply? To the 
first I would answer, yes. The second requires perhaps 
more careful consideration, at all events I find it more diffi­
cult to determine.

The business carried on is that of general warehousing, 
including not only the storing of goods for delivery in 
Vancouver, but of goods which later may have to be ship­
ped elsewhere. We have the particular instance of goods 
which had to be shipped to the customer in England. Other 
instances might be of persons breaking up their home in 
Vancouver and going to say, Victoria, Calgary or Winnipeg, 
or elsewhere, in which case the goods would have to be 
forwarded later. This might or might not be disclosed to 
the bailee at the time of storage, but in most cases probably 
would. I cite these instances as evidencing the fact that 
the business carried on by the defendant included the two 
classes of cases and a mistake resulting in loss or damage 
to the goods might occur in either, with perhaps an addi­
tional risk in case of shipment.

Now, if as I think the possibility that a mistake might 
occur by delivery to a wrong person at the warehouse, 
could be said to be something that could reasonably be 
taken to be in the contemplation of the parties, is the fact 
that the delivery to the wrong person by rail or boat with 
its added risk sufficient to warrant us in excluding the pro­
tection afforded by clause 3.

Of the cases cited, I will only refer to Van Toll v. S. E. 
R. Co., 12 C.B. (N.S.) 75—Skipwith v. G. W. R. Co., 59 L.T. 
520 and Hinton v. Dibbin, 2 Q.B. 646.
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From » perusal of these cases and the authorities there­
in referred to and other cases cited to us by Mr. Buell at the 
hearing, I think defendants cannot be held liable beyond 
the amount provided for unless we can say that their negli­
gence amounted to wilful misconduct or misfeasance and 
I am not prepared to go that far. Moreover, as put by 
<; rant ham, J„ in one of the authorities cited, can the fact 
that the means by which the goods were lost had been dis­
covered bring about any different result than where the 
goods were lost and the means of loss cannot be traced. I 
think not.

The deviation cases cited to us by Mr. Davis do not seem 
to me to be in point and I say so with deference to Mr. 
Davis’ able argument.

The deviation must always (except in cases of stress of 
weather or other like circumstance) be a deliberate wilful 
act and not negligence or inadvertence.

I would allow the appeal.
Mcl'hillips, J.A.:—This appeal calls for the consideration 

of the extent of the liability in the case of bailment for re­
ward. The articles were left for storage with no value de­
clared. According to the terms of the warehouse contract 
the responsibility of the appellant is limited to $50 for any 
piece of package. The counsel for the respondent very ably 
supported the judgment of Hunter, C.J., B.C. and strenuous­
ly contended that the contract and the limited responsi­
bility, as set forth therein, afforded no answer when the 
facts disclosed that the damages allowed in the Court below 
were in consequence of no loss occurring in the place of stor­
age but by reason of the misplacing of some of the articles 
with the goods of another and later negligently shipping 
them to England. When being returned two of the pack­
ages were wholly lost, the contents of the third rendered 
useless and the Victrola also rendered useless. The question 
now is, does the contract control and determine the quantum 
of liability or is the matter at large and do the facts disclose 
such negligence as renders the appellant responsible for the 
loss and damage? The counsel for the appellant, in a very 
careful argument, dealt with the case upon the analogy of 
the liability of common carriers and demonstrated, in my 
opinion, successfully that the contract we have here to con­
sider and construe brings the appellant into the same cate­
gory as common carriers are under the law governing them 
i.e., the contract embodies the same general terms as gov­
ern common carriers, and the submission was that if com-
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mon carriers upon the like facts would not be liable above 
the limited amount set forth in the contract, likewise t e 
appellant would not and that the judgment of the Court 
below, allowing damages in excess of $50 for each package, 
was erroneous. I, with great respect, am of the view that 
there is error in the judgment and that it cannot be affirmi I. 
It is to be observed that the Chief Justice, in his reasons l.ir 
judgment, stated that “it is a very close point.” At the 
outset, it may be conceded that the contract would not ex­
cuse the appellant’s liability for acts of wilful misconduct nn 
the part of themselves or their employees. It is to be ob­
served that the pleadings do not cover wilful misconduct ; 
the allegation is only that of breach of contract and conver­
sion. Now what did occur, whilst it may be somewhat un­
usual, is understandable, and it may be said to be just that 
kind of a happening that the contract could be said to reasi m- 
ably cover. It was in fact the case of misdelivery, a risk that 
the appellant would be desirous of covering and ensuring 
against, and it was simple enough for the respondent, whi » 
having valuable articles in storage, to have declared the 
value, and the responsibility, if accepted, would then extend 
beyond the $50 for each piece, i.e„ the declared and accepted 
value, and as in the contract is set forth “an additional 
charge will be made for higher valuation.” Here the charge 
was only $1.50 per month, and the judgment is for $1,6X0. 
Ronan v. The Midland R. Co. (1884), 14 L.R. Ir. 157, is tin 
instructive case, and would refer to what Morris, C.J. (after­
wards Lord Morris) said at pp. 173-174:

“This is rather a peculiar case, and one of importance. 
It is the first action, so far as I am aware, brought against 
a company for wilful misconduct. That is the substantial 
cause of action. The defence relied upon purports to answer 
the action for wilful misconduct. Two questions arise fnr 
consideration : First, does the defence, alleging a contract 
such as is pleaded in this case, within its terms include ex­
emption from wilful acts? Secondly, if it does, would it lie 
unjust or unreasonable, or contrary to the policy of the law ? 
i take the second question first, viz., if it was entered into 
in express terms, would it be reasonable and within the 
policy of the law. I am clear it would not. My brother 
Muiihy has referred to the judgments of Lord Bramwell 
in sevrai cases. For the most part they must be taken at 
extrajudicial, and as the peculiar views of a very learnt I 
and eminent Judge. In the case of Brown v. The Manches-
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ter Railway Co. (1883), 8 App. Cas. 703, he begins his judg­
ment by announcing that all the decisions acquiesced in for 
the last twenty years are contrary to his opinion, and that, 
if he had the power, he would reverse them all. 1 am of 
opinion that if such an exemption were included in express 
terms, it would be unjust and unreasonable to allow any 
person to contract that he could commit a wrongful act, and 
which might amount to a crime. But in this case, it does 
not become necessary to decide that question, for in my 
opinion an exemption from wilful misconduct is not com­
prised within the contract as agreed upon between the par­
ties. The first thing in any important contract is, what was 
the intention of both parties? It is impossible to imagine 
that either party, when entering into this contract, had be­
fore their minds, much less expressed in sufficient words any 
intention that such an exemption was to be included in it. 
Such an idea never entered into the mind of either. During 
the argument I asked what part of the contract was relied 
upon as including wilful misconduct. It does not contain it 
in its terms. It does not say that the conditions were to 
be that the defendants are free from all loss or liability 
whatever. Even if it did, I would be of opinion that that 
would not contain within its terms exemption from wilful 
misconduct. For these reasons, I am of opinion that the 
defendants’ demurrer to the plaintiff’s replication should be 
overruled.”

Also see Roche v. Cork Blackrock and Passage R. Co. 
(1889), 24 L.R. Ir. 250, at p. 257.

Now the present case is not analogous to the case above 
cited, nor has it been brought for wilful misconduct ; in any 
case the facts do not disclose wilful misconduct. Then apart 
from wilful misconduct is there responsibility beyond the 
amount set forth in the contract ? I consider that the 
analogy is complete when the pleadings are looked at, ad­
mitting of the language of G Wynne, J„ in The Lake Erie and 
Detroit River R. Co. v. Sales & Halliday (1896), 26 Can. 
S.C.R. 663, at p. 677, being applied to the present case, as 
here the action was one for breach of contract and negli­
gence. Gwynne, J., said :

"If then the statement of claim can be construed as the 
statement of a cause of action arising ex delicto apart from 
any contract, the plaintiffs must fail as to those goods, for 
the evidence shews that the defendants received them for 
carriage under the terms and provisions of a special con­
tract ; if the statement of claim is to be construed as a state-

B.C.

cut.
Maun hell 

Campbell.



136 DOMINION LAW REPORTS [60 D.L.R. *

B. C.

C. A.

Mav.nnki.l

Campbell.

ment of cause of action founded upon contract, the contract 
so alleged being an absolute contract unqualified by any con­
ditions, then as to the above goods the plaintiffs still mu-t 
fail for the contract proved is a special contract creating 
only a limited liability, in which case there was no occasion 
for the defendants to plead specially the terms which show d 
the contract to be of a limited character and not the absolute 
unconditional one stated in the statement of claim. The 
authorities upon this point are numerous.”

Lyons & Co. v. The Caledonian R. Co., [1909] S.C. 1185, 
was a case of leaving a hamper of goods of the value of £S4 
at the defendants’ luggage office and a ticket was receive,I, 
which had a condition thereon that the company would not 
be responsible for the loss of any article exceeding £5 unh 
at the time of delivery the true value was declared anil a 
special rate paid. The hamper was left on the platform and 
was lost. The Court held, that the article being over £5, 
that the company was not liable for any loss whatever. In 
the present case the appellant has admitted liability to the 
extent of $50 per package, and payment into Court was 
made of $200, being for 3 packages at $50 each and $50 i,li­
the Victrola, together with $30 for costs. I would refer in 
particular to what Lord Kinnear said at p. 1194 (Lyons & 
Co. v. The Caledonian R. Co.) :

"But then, when they come to make a specific stipulai inn 
with reference to particular goods of a particular value, they 
say they will not be responsible for the loss of such goods, 
and will not be liable in any sum whatever for loss or dam­
age to them, except upon the condition that the owner of 
the goods who deposits them shall declare that their value 
exceeds £5, and shall make the stipulated payment. That is 
a very clear stipulation for the limitation of their responsi­
bility. Well, then, what is the responsibility which they 
undertook in this way ? The condition must be supposed to 
be intended to qualify the liability which would otherwise 
attach to them, and as to that there is no dispute. I there­
fore take this to be a condition that the company will accept 
the custody of goods at their station, that they undertake 
without limit to take due and sufficient care of such goods 
as do not exceed £5 in value ; but they undertake no responsi­
bility for goods which exceed that amount, unless the per­
son depositing them gives them notice by declaration of 
their value and makes a certain payment. If that is 
the meaning of the condition, and if, as I think, it is bind­
ing, there is an end of the case, and I think there is a direct
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decision of great authority to this effect in the case of 
Harris v. The Great Western Railway Company (1876), L.R.
1 Q.B.D. 616, to which I have already referred. I refer 
especially to the judgment of Mr. Justice Blackburn, after­
wards Lord Blackburn, not only because of his eminent 
authority, but because it is a reasoned judgment in which 
the grounds and limits of responsibility are fully explained."

And Lord Kinnear further said at pp. 1195, 1196:
“The pursuers bring their action. They sue upon this 

contract for damages in respect of nonperformance of the 
contract obligation to redeliver the goods. That is their 
whole case, and it seems to be a perfectly relevant answer 
to say—‘The contract was not absolute, it was qualified and 
you did not fulfil the condition upon which alone our obliga­
tion to redeliver the goods arises.’ The learned Sheriffs say 
—and the observation is correct—that in the case of Han- 
don (1880), 7 R. 966, Lord Shand expressed some doubt as 
to the soundness of Lord Blackburn’s judgment. But then 
liord Shand takes care, in the first place, to distinguish be­
tween the two cases and to point out that the judgment in 
Harris, L.R. 1 Q.B.D. 515, was inapplicable to the case he 
was considering, and it follows that his Lordship’s criticism 
of the judgment is a mere obiter dictum. And I confess, 
with all the respect I have for anything that fell from him,
I do not find myself justified in rejecting the authority of a 
formal decision, and particularly of so eminent an authority 
as Lord Blackburn, upon a point in which the Laws of Eng­
land and Scotland are the same. I observe also that the 
decision in the case of Harris, L.R. 1 Q.B.D. 515, was ex­
pressly approved by Lord Justice Mellish, another very 
eminent authority, in the case of Parker v. The South- 
Eastern Railway Company (1877), L.R. 2 C.P.D. 416. I am 
therefore prepared to follow the judgment in the case of 
Harris, L.R. 1 Q.B.D. 515, and I may only add that, apart 
from previous decision, I cannot myself see that it would be 
consistent with legal principle to arrive at any other con­
clusion."

In considering the principle of law which comes up for 
consideration in the present case, it is moat instructive to 
read what Viscount Haldane, L.C., said in Grand Trunk R. 
Co. v. Robinson, 22 D.L.R. 1, [1915] A.C. 740, 113 L.T. 350, 
which was the case of a person travelling with a horse upon 
a train under a contract relieving the railway company 
from liability for death or injury when caused by negli­
gence—a half fare only being paid. The conditions of the
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B.C. contract were not read. At p. 6 we find the Lord Chancel- 
lor saying:—

“Moreover, if the person acting on his behalf has himse lf 
Mai shell not taken the trouble to read the terms of the contract pro- 
Camphell. P°se<l by the company in the ticket or pass offered, and yet 

knew that there was something written or printed on 'it 
which might contain conditions, it is not the company that 
will suffer by the agent's want of care. The agent will, n 
the absence of something misleading done by the compan v, 
be bound, and his principal will be bound through him. To 
hold otherwise, would be to depart from the general prin­
ciples of necessity recognised in other business transactions, 
and to render it impracticable for railway companies to 
make arrangements for travellers and consignors without 
delay and in convenience to those who deal with them.

In a case to which these principles apply, it cannot he 
accurate to speak, as did the learned judge who presided :tt 
the trial, of a right to be carried without negligence, as if 
such a right existed independently of the contract and was 
taken away by it. The only right to be carried will be one 
which arises under the terms of the contract itself, and 
these terms must be accepted in their entirety. The com­
pany owes the passenger no duty which the contract is 
expressed on the face of it to exclude, and if he has appro­
bated that contract by travelling under it he cannot after­
wards reprobate it by claiming a right inconsistent with it. 
For the only footing on which he has been accepted as a 
passenger is simply that which the contract has defined."

Here the situation in principle is exactly the same and 
adopting the language of the Lord Chancellor “for the only 
footing (the goods were warehoused) is simply that which 
the contract has defined.”

The language of Viscount Haldane. L.-C., in Grand Trunk 
R. Co. v. Robinson, supra, that I have above quoted was 
also quoted by Lord Parmoor in Hood v. Anchor Line, 
[1918] A.C. 837 at pp. 849, 850. That was an action for 
personal injuries alleged to have been sustained through th« 
negligence of the company’s servants in the course of a 
voyage from New York to Glasgow, and at pp. 843-846, 
Viscount Haldane said:—

“In cases where the question is whether there is alleged 
to have been negligence, such as entitles the party injured 
by it to a remedy from a Court of justice, we are familiar 
with this procedure, and I think that it is really embodied 
in the practice adopted by our jurisprudence in the other
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kind of case that is now before us. Where there is a jury 
the question is really one of fact for the jury, and the 
function of the judge is simply to sec that the proper ques­
tion is considered by them, a question which must, up to 
the point at which it is put, to some extent depend on 
certain general principles which belong to jurisprudence.

My Lords. I agree that the appellant here was entitled 
to ask that all that was reasonably necessary as matter of 
ordinary practice should have been done to bring to his 
notice the fact that the contract tendered to him when he 
paid his passage money excluded the right which the general 
law would give him, unless the contract did exclude it, to full 
damage if he was injured by the negligence of those who 
contracted to convey him on their steamer. Whether all 
that was reasonably necessary to give him this notice was 
done is, however, a question of fact, in answering which 
the tribunal m ;st look at all the circumstances and the 
situation of the parties. On this question even your Lord- 
ships sitting here are a tribunal of fact more than of 
law, and what we have to do as lawyers is no more than 
to see that we have shaped for ourselves the question of 
fact to which I have referred. If this is borne in mind. I 
think that it explains decisions which are not really diver­
gent. In Henderson v. Stevenson (1875), LR. 2 H.L. Sc. 
470, what this House seems to me to have considered was 
only the particular question of fact which arose in the cir­
cumstances of that appeal. In Parker v. The South Eastern 
Ry. Co. (1877), 2 C.P.D. 416, the only question was whether 
the question had been properly put to the jury. Mellish and 
Baggallay, L.JJ, thought that it had not. Bramwell, L.J., 
dissenting, thought that the facts were such that the jury 
ought to have been at once directed to find a verdict for the 
defendants. In Grand Trunk Ry. Co. of Canada v. Robin­
son, 22 D.L.R. 1, [1915] A.C. 740, the Judicial Committee 
obviously thought that the question was in substance one of 
fact, of the nature which I have indicated, and that no 
difficulty as to the law applicable arose............... .The ques­
tion is not whether the appellant actually knew of the con­
dition. I have no doubt that he did not. The real ques­
tion is whether he deliberately took the risk of there being 
conditions in the face of a warning sufficiently conveyed 
that some conditions were made and would bind him. If 
he had signed the contract, he certainly could not have 
been heard to say that he was not bound to look. The com­
mon sense of mankind which the law expresses here would
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not permit him to maintain such a position. And when he 
accepted a document that told him on its face that it con­
tained conditions on which alone he would be permitted 
to make a long journey across the Atlantic on board the 
steamer, and then proceeded on that journey, I think he 
must be treated according to the standards of ordinary life 
applicable to those who make arrangements under analo­
gous circumstances and be held as bound by the document 
as clearly as if he had signed it. I am of the opinion that 
the appeal must fail.”

In the present case, we have the contract signed by the 
respondent, Katherine R. Maunsell, and no question arises 
about the non-disclosure of the terms of the contract or 
that the terms were not fully understood. I cannot see, in 
the face of the contract we have here—clearly limiting re­
sponsibility—any principle upon which any further respon­
sibility may be imposed. It is regrettable that the dam­
ages would appear to be greatly in excess of that provided 
for in the contract, but who is to blame for this result? 
The contract is plain in its terms and there was a way to 
have covered the true value, but that value was not de­
clared and, if declared, there would have been an additional 
charge. The Court does not make the contract between the 
parties; it remains only for the Court to construe the con­
tract and impose liability in accordance with its terms in 
the result. In the present case, the terms of the contract 
clearly limit responsibility as the words read, “limited to 
the sum of $50 unless the value thereof is made known at 
the time of storage and receipted for in the schedule an 
additional charge will be made for higher valuation."

This not being the case of any wilful misconduct, or 
wilful negligence, what happened can be said to be an 
eventuality that in the ordinary course of business might 
happen and it is reasonable to conclude that it was an 
eventuality that, according to sound business methods, 
should be provided against otherwise for a very small 
pecuniary remuneration—here $1.50 per month only—very 
heavy damages might be imposed notably—the judgment 
now under appeal fixes the damages at $1630.

In my opinion the judgment should be reversed and the 
appeal allowed.

Eberts, J.A., would allow the appeal.
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EMERSON v. CLARK.
New Brunswick Supreme Court. Appeal Division. Hazen, C.J.,

McKeown. C.J., K.B.D., and Grimmer, J. February 18, 1921. 
Coef« (§1.—2C)—Appeal—Security—Delay in Making Application. 
The Court will not order security for the costs of an appeal if the 

application is delayed until after the party appealing has pre­
pared and served his factum, it being considered unreasonable 
to make such an order when the application is delayed until 
the expenses of the appeal have been incurred although had it 
not been for the delay the order would have been granted as 
of course.

[In re Indian. Kingston, etc.. Mining Co. (1882), 22 Ch. D. 83; In 
re Clough (1887), 35 Ch. D. 7; Pooley's Trustees v. Whetham 
(1886), 33 Ch. D. 76.]

APPLICATION by plaintiff, respondent, for security for 
costs of an appeal, taken by defendant, appellant. Applica­
tion refused.

P. J. Hughes supports application.
C. F. Inches, contra.
The judgment of the Court was delivered by
Grimmer, J. (oral) :—It is clearly laid down by the auth­

orities that the Court under conditions similar to those 
existing in this case would or might order security for the 
costs of appeal, as save and except for the question of delay 
there would be little doubt that the security would be as 
of course, the appellant being out of the jurisdiction and 
there being no property in dispute to which the respondents 
could look for their costs. In view, however, of the de­
cision in the case of The King v. Gerow (1915), 24 D.L.R. 
664, 43 N.B.R. 352, and the cases which it followed, the 
application must be made promptly, and promptness will 
lie strictly enforced. In this case the notice of appeal was 
dated December 14, and was served the same day upon 
the plaintiff’s solicitor. On December 23 the defendant’s 
solicitor was served with a demand of security for the costs 
of the appeal, to which a reply was made the same day to 
the plaintiffs' solicitor that no security would be given as 
demanded, unless an order there was made by the Court. 
No further step was taken in this respect by the plaintiffs’ 
solicitor until the first day of February instant, when he 
caused a notice of motion for security for costs, that one 
now under consideration, to be served upon the defendant’s 
solicitor. In the meantime, however, the defendant’s 
solicitor had prepared and filed his factum and had duly 
served it upon the plaintiffs’ solicitor on January 28 last, 
or three days before the notice of motion was served. While 
it is true the application for an order for security for costs
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could only be made to this Court, and was so made at the 
first opportunity, yet the notice of the application should 
have been given promptly after the notice of the appeal was 
served, the general rule being that the Court will not order 
security for costs if the application comes on when the 
appeal is in the paper or very nearly in the paper, it beii r 
considered unreasonable to order it when the application is 
delayed until the expenses of the appeal have been incurred. 
See in re Indian, Kingston and Sandhurst Mining Co. (1882), 
22 Ch. D. 83; In re Clough : Bradford Commercial Banking 
Co. v. Cure (1887), 35 Ch. D 7; Pooley’s Trustees v. Whet- 
ham (1886), 33 Ch. D. 76.

In view, therefore, of the general rule, and following the 
decision in The King v. Gerow, 24 D.L.R. 664, 43 N.B.R. 352, 
this Court is of the opinion the present application should 
be refused with costs.

Application refused.

THE KINO v. THE GLOBE INDEMNITY CO. and HINCHLIFFI 
AND BARBER ET AL, THIRD PARTIES.

Exchequer Court of Canada, Audette, J. May 12, 1921.
Conversion (§11.—29)—Canada Grain Act—Collateral Bonds— 

Third Party Notice.
In compliance with the provisions of the Canada Grain Act, H. filed 

with the Board of Grain Commission a bond of the defendant 
company to obtain a license to operate a country elevator for 
the crop year of 1915-16. Various persons stored their grain 
in his elevator, to whom he issued receipts therefor pursuant 
to the Act. Subsequently without instructions from the owner 
and without obtaining the return of the storage certificates, In­
disposed of the grain, keeping the proceeds thereof.

Held: On the facts that H. had failed to comply with the provisions 
of the Act, and that the defendant company was liable to 
plaintiff under its bond.

2. That the fact of the owners, on discovering their grain gone,
making a demand for payment thereof from H. could not be 
construed into a waiver of the old or the making of a new con­
tract between them and H. so as to relieve him of his statutory 
duties, or to exonerate the company from liability under theii

3. That where there is conversion as aforesaid, the damages should
be measured by the actual loss, depending upon the price pre­
vailing at that time.

4. At the time it gave its said bond, the company required H. to
furnish collateral bonds securing them; and the third parties 
herein gave these bonds.

Held : That, as the company’s right to indemnity as against Un- 
third parties was an independent right not depending upon the 
bonds themselves, but upon other and separate agreements 
than those forming the basis of the information herein, and
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that the third parties were admittedly liable upon the shewing 
of vouchers or other evidence of payment by the company un­
der the bonds—the rule of third-party notice, the object of 
which is to give them an opportunity of contesting plaintiff's 
right and that he may be bound by the judgment obtained by 
the plaintiff, was not applicable, and therefore this Cour', had 
no jurisdiction to decide this issue as between subject an 1 sub­
ject, which is entirely foreign to the main issue.

INFORMATION exhibited by the Attorney-General for 
Canada seeking to recover against the Indemnity comp­
any for the bonds furnished in connection with the oper­
ating of country elevator and of track buyer’s operations.

The facts are stated in the reasons for judgment.
E. L. Taylor, K.C., and Sweatman, K.C., for the Crown ;
Coyne, K. C. for The Globe Indemnity Co ;
L. A. Seller for Thomas Ashton, third party;
J. F. Frame, K. C. for the other third parties ;
No one appearing for defendant Hinchliffe.
Audette, J.:— This is an information exhibited by the 

Attorney-General of Canada, whereby it is sought to re­
cover against each of the said defendants, the sum of 
$6,600, being the full amount of a country elevator bond, 
together with the further sum of $6,000, or such portion 
thereof as may be considered just,—being the amount of 
a track-buyer’s bond, both bonds being given, under the 
provisions of the Canada Grain Act, 2 Geo. V. 1912, (Can ) 
ch. 27.

The defendant Hinchliffe although duly served with no­
tice of trial after having filed a statement of defence, did 
not appear at trial, the other defendant The Globe Indem­
nity Company of Canada and the third parties, being, how­
ever, duly represented by counsel.

The following admissions, subscribed to by all parties 
hereto, excepting the defendant Hinchliffe, were duly filed 
at the opening, and read as follows, viz:—

“Admissions:— For the purposes of this case it is agreed 
between his Majesty and the defendants :

“1. That on the 28th and 29th June, 1916, the Board 
of Grain Commissioners held sessions at Strassburg, in 
the Province of Saskatchewan, pursuant to the statute, for 
the purpose of fully investigating all matters in connec­
tion with the alleged default of the said Hinchliffe in op­
erating the said country elevator and also as to his alleged 
default as a track buyer, subject to the question of relev­
ancy. 2- The Board wrote to the defendant company giv­
ing the date of the hearing and requesting that the comp-
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any have a representative present. The defendant con.|)- 
any were represented by counsel at said investigation who 
cross-examined persons called before the Board: subject 
to the question of relevancy. 3. The said elevator was 
closed by the 1st of January, 1916, all grain having ben 
shipped out. 4. Early in January 1916, the Board recei\ d 
complaints that Hinchliffe was not complying with the 
Act and asking for an investigation. A representative of 
the Board interviewed him in Regina. This is admitted 
subject to the question of relevancy. 6- The first dec­
larations of claim, making claims against Hinchliffe to the 
Grain Commission were made on the 22nd February, 1916, 
and twelve of them were taken before the end of the month 
of February. This is admitted subject to the question of 
relevancy. 6. The prices of grain during the period from 
September 1st, 1916, to August 31st, 1916, are correctly 
set out for the various days in the closing prices shewn in 
Report of the Winnipeg Grain Exchange for the year 1916, 
pages 70 to 81 inclusive, which are made part of these mi- 
missions, except grain commandeered; and the value of the 
grain of the said claimants at the above prices is subject 
to deductions for freight 11.4c. per bushel on wheat and 
614 c. per bushel on oats, storage 114 c. per bushel and 
V30c. per bushel per day after the first 15 days, and lc 
per bushel commission on sale, together with dockage and 
also to interest on advances made in respect of the grain 
of the various claimants. 7. The grain prices for the con- 
tract grades for the various days in the years succeeding 
1916 are correctly shewn in the Winnipeg Grain Exchange 
Reports, which prices as well as the orders of the Wheat 
Board are admitted. It is also admitted that the highes1 
price for No. 2. Feed Oats, on the Winnipeg Grain Ex­
change since September 1st, 1915, was $1.3614 on June 1">. 
and June 16, 1920. It is also admitted that all grain from 
said elevator went to the Regina Grain Company and was 
sold by them, with the exception of the 1976 bushels 40 
pounds of wheat and the oats mentioned in paragraph 1 of 
the Particulars. 8- During the grain year 1915-16, it is 
the price of No. 1 Northern Wheat which is shewn by th 
Winnipeg Grain Exchange prices above. During the sanr 
period it is the price of No. 2 C. W. Oats which is shewt- 
by the Winnipeg Grain Exchange prices above. 9. The 
claim in para- 8 of the Particulars is withdrawn. 10. The 
amount of the claim in para. 10. of the Particulars is fixed
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at $110. This claim is the only one under the track bond. 
11. The only cars commandeered by the Government on 
November 28, 1915, are Nos. 209390, 146660, 208878, 
102930, all No. 1 Northern.”

(This admission is signed by counsel on behalf of plain­
tiff, defendant company and third parties )

The defendant, The Globe Indemnity Co. of Canada, by 
counsel, at the opening of the trial admitted liability to the 
extent of $110 under the $6,000 bond above referred to, 
in respect of the track buyer’s license, and the Crown’s 
counsel declared himself satisfied, limiting his claim to 
that amount in respect to the track-buyer bond.

That leaves me to deal with the bond of $6,600 in res­
pect of the country elevator license.

Counsel for the Crown, upon application, was also all­
owed to amend his particulars of claim to the effect that 
the price or prices or value at which the various classes of 
grain should be estimated in this action for the purposes 
of fixing damages should be the highest market price (ac­
cording to the reports of the Winnipeg Grain Exchange) 
prevailing between the date of storing the grain in each 
case and the date of the trial. This question will be here­
inafter referred to.

The statement of defence by The Globe Indemnity Co. of 
Canada was also amended, upon leave granted at trial by 
striking out thereof the whole of paras. 7 and 8 and sub­
paras. (b), (c), (d), (e), and (f) of para 9.

The defendant Hinchliffe, as averred by the pleading, 
in compliance with the Canada Grain Act, filed with the 
Board of Grain Commission the bond in question for 
$6.600 to obtain a country elevator license for operating 
the crop year of 1915-16.

Evidence was adduced on behalf of the Crown in respect 
of some of the claims set out in the particulars and those 
set out in the statement of defence by The Globe Indemn­
ity Co. of Canada, namely : The claim of G. Dueringer, 
W. Schwandt, F. Staffen, W. Hinchliffe, J- Flavelle, E. 
Shepherd, A. Revoy, Fentwick & Rowe, A. Kerr, G. F. 
Sculpholm, One Fenwick for Mrs. Moeller, and G. Staffen.

The defence offered no viva voce evidence at trial.
The details of the several transactions of these claimants 

with the Country Elevator operated by defendant Hinch­
liffe are set forth both in the particulars and in the evid­
ence; but in the view I take of the case I find it unnecess-

Can.

Ex.

The Kixo 
v.

Tuk O1.011F. 
I NORM MITT

10—60 H.I..R.



146 DOMINION LAW REPORTS [60 D.L.K.

Can.

Ex.

Thk Kino

Thk Oi.ohk 
Indemnity

ary to undertake any minute analysis of the same, been -v 
I have come to the conclusion that the defendant Him h- 
liffe has made default in the operation of his country el­
evator and that he has transgressed the law or rules <r 
operating such an elevator as laid down in the statute.

Having received from the farmers their grain for sti r- 
age in the elevator, Hinchliffe, pursuant to sec. 157 of the 
Grain Act, at the time of delivery of such grain, issu, il, 
in the form prescribed by the Act, to the person deli1, r- 
ing the grain, warehouse storage receipts and under si 
159 and 166, became liable to account for the same.

The claim made herein, under the bond, is for the win :it 
so stored by the farmers and which Hinchliffe disposed of 
without instructions from them, with the result that when 
the farmers came to ship their wheat or grain, they found 
the elevator empty and closed, and Hinchliffe gone. Tlie 
farmers thereby suffered heavy losses for which it is 
sought to compensate them out of the proceeds of the bond.

Hinchliffe had no right, of his own volition and without 
an order, to dispose of and sell the grain stored in his 
country elevator, except under the special circumstnm vs 
mentioned in the statute, which are not in issue herein. 
Hinchliffe having given storage certificates, the grn 
could not leave the elevator without the return of thi -e 
certificates, as required by the statute; and he was mm 
over under contract with the farmer to keep his grain in 
the elevator.

It is true Hinchliffe made advances in money to several 
of the farmers storing grain in his elevator,- but that did 
not change the nature of the statutory contract he wa- 
working under. He was quite free, at common law, to 
make these advances, but he had no legal lien upon II " 
stored grain especially as against a third party holdii 
the storage certificates. He took his chance, and he had 
the advantage of having in his hands grain representing 
more than the amount advanced and that was all.

Moreover, the conversion, with regard to all these clain 
of the farmer’s grain cannot now be sought to be co 
strued into a new contract as between the farmers and 
Hinchliffe from the manner and the language used when 
the farmer, seeing his grain gone, asked for his money, 
and the demand for money or payment, under the cireur 
stances, cannot be made referable to a new contract as h 
tween the warehouseman and the farmer, with the object
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or view of avoiding the statutory duties cast upon the el­
evator man.

It is not, indeed, what the swindled farmers said or had 
to say when they realised their grain had gone, that is now 
umler consideration in the present controversy; but the 
consideration is what the farmers have a right to exact 
from Hinchliffe under the circumstances which form the 
gravamen of the case. Hinchliffe having violated his 
statutory duties and converted the grain to his own use, is 
estopped from setting up afterward, thereby invoking his 
own turpitude,- what the farmers said when they found 
their grain gone and endeavour to construe it into a new 
contract which would release him of any liability. It is not 
in the mouth of Hinchliffe to say—as was said at Bar— 
the farmers ratified the sale I made of their grain by ask­
ing for their money, the proceeds of the sale of such grain. 
He who seeks equity must come into Court with clean hands.

When some of the farmers realised their loss and went 
to Hinchliffe and asked for their money, the elevator be­
ing closed and the wheat gone, they were trying to make 
the best of a bad job, if I may use that expression. And, 
indeed, whatever they did say to get the proceeds of their 
disappeared grain cannot now lie sought to be made refer­
able to a new class of contract which would let out Hinch­
liffe from his statutory duties.

The farmers were shamefully swindled. They dealt in 
the regular manner, - as provided by the statute, with the 
person operating the elevator who proved himself false 
and the damages flowing from his violating the statute 
and his being obviously derelict in his conduct would app­
ear to be only partially guaranteed by the bond of The 
Globe Indemnity Co. of Canada, and I find the company- 
are liable under their bond and must pay

The farmers are not parties to the bond, but they have 
a claim for damages and compensation against the defend­
ant Hinchliffe, whose action in respect of the administra­
tion of his country elevator is bonded and guaranteed. The 
compensation for damages in a case of conversion should 
be complete and the converter must not be allowed to take 
or make any profit out of his wrongful act. The damages 
should be measured by the actual loss and the claimants 
would have sold their grain during that season and they 
would have been paid the price prevailing at that time.

The damages therefore should be ascertained upon the
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basis of the price of wheat, oats or grain prevailing be­
tween Christmas 1915 and February 1, 1916, and mak ng 
the usual and proper deduction or allowance for freight, 
transportation, storage, warehouse charge etc. The elev­
ator as admitted, was closed by January 1, 1916. But in 
no case should a farmer receive a higher price at [than] 
which he testified he was holding for sale.

The plaintiff having omitted to ask for interest by the 
information moved at trial to amend accordingly and the 
pronouncement upon that application had been reserved to 
the merits. Interest should be allowed in a matter like the 
present one, and moreover, in view of the long delay since 
the institution of the action, the greater part of which 
resulting from an adjournment which was granted at the 
request of The Globe Indemnity Co; I think the plaintiff 
is undoubtedly entitled thereto. I have no hesitation in 
allowing the amendment and direct that interest should 
run upon the amount of damages duly ascertained from 
March 1, 1916. The whole in full accord with the bade 
consideration that the farmer should be compensated by 
the converter to the full amount of his loss.

The costs of the adjournment above referred to having 
been reserved. I hereby adjudge the plaintiff is entitled 
to recover the same against the said The Globe Indemnity 
Co. of Canada in any event.

Dealing now with the amount of damages or the amount 
which should be paid to the respective claimants mentioned 
herein, I will accept the suggestion at trial and I will direct 
counsel to adjust the same upon the basis above mentioned. 
Failing, however, counsel to bt able to arrive at a satisfac­
tory adjustment, leave is hereuy given to apply for fur­
ther direction in respect of the same.

The claimants will be entitled to the value of their lust 
grain, at the prices prevailing between Christmas 1915 and 
February 1, 1916, with interest thereon from March 1, 
1916—they being entitled to full compensation in a case 
of conversion. All due deduction to be duly nade respect - 
ing advances, costs of transportation, storage, etc., all such 
charges being familiar to counsel herein, as clearly appeared 
at Bar.

There will be judgment as follows, on the main issue, vi :
10. The plaintiff is ordered and adjudged to recover 

against the said defendants, in respect of the operation
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under the track-buyer bond for $6,000, the sum of $110 as 
admitted and agreed upon at Bar.

20. The plaintiff is further ordered and adjudged to re­
cover against the defendants all such dama, es and com- 
liensation as may be arrived under adjustment by counsel 
aforesaid, allowing for each of the said farmers his claim 
under the prices prevailing between Christmas 1915 and 
February 1, 1916, with interest thereon, from March 1, 
1916, the whole, however, only up to the total amount of 
(he bond of $6,600 if the added sums representing the dam­
age amount to that, and leas if the deficiency amounts to 
less. If the several amounts of the individual loss of the 
farmers, ascertained in the manner above set forth, and if 
(he condemnation becomes to be for $6,600, - the total 
amount of the bond - against The Globe Indemnity Co., 
interest upon that sum should only run against that comp­
any from the date of demand upon them which may be 
taken to be the date of the investigation by the Board of 
Grain Commissioners, which is to be found in the informa­
tion as June 28, 1916.

30. The plaintiff is further ordered and adjudged to 
recover against the said defendants the costs of this ac­
tion, together with and including the costs of the adjourn­
ment, in any event, and which stood under reserve up to 
date.

40. Failing the parties to adjust the claim, as mentioned 
above, leave is hereby reserved to apply for further 
direction.

One of the defendants, The Globe Indemnity Company 
of Canada, having claimed to be entitled to indemnity over 
against the third parties above mentioned, obtained leave 
to serve third-party notice upon them and after the plead­
ings had been respectively filed and delivered, the matter 
came up for hearing at the same time as the hearing up­
on the issue as between the plaintiff and the defendants.

I have heard both issues at Regina, on February 3, 1921 
and following days, and allowed counsel for the defendant 
company, on account of his having taken ill at trial, to offer 
his argument in writing by February 14, 1921. A further 
extension was also allowed ; but as the written argument 
is not at this late date forthcoming, about 3 months after 
the argument, I now proceed to render judgment.

The Globe Indemnity Co. gave the two bonds above men­
tioned and required the defendant Hinchliffe to procure
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collateral in the nature of exhibits A 12 and A. 26. The 
third parties who signed these documents contend, am. ig 
other things, that they signed the same upon miarep e- 
sentation on the part of Hinchliffe who told them it w» a 
recommendation touching his capacity to run an eleval r, 
under the provisions of the Grain Act ; to some of them he 
even said it was a bond or security but that they would 
never be asked to pay out any money. In one case there 
was no seal affixed upon the document and in the other 
the seals appeared to have been affixed after the pari:os 
had signed.

However, in the view I take of the case it becomes un­
necessary for me to decide whether or not the third-parties 
not being blind or illiterate, were or were not so gros ly 
negligent in signing these documents without reading them 
or ascertaining their purport, that the plea of misrepresent­
ation can let them out or whether the plea is non est factum. 
Howatson v. Webb, [1908] 1 Ch. 1, 4 Br. Rg. Cases 642.

It is furthermore unnecessary for me to decide whet 1er 
or not the case comes under sec. 4 of the Statute of Frauds 
and whether in such cases seals are required upon this clu-s 
of documents. Brown on Statute of Frauds pp. 440, 111 
et seq & 582.

Indeed, after going over the whole case and giving this 
matter careful consideration, I have come to the conclusion 
that this is not a proper third-party issue, and further that 
I have no jurisdiction to entertain the claim.

This is not a claim to indemnify the defendant company 
over against the plaintiffs claim in the action resting on 
the bonds recited in the information; but the defendant 
company claims under an independent right, not depend­
ing upon the bond themselves, but upon other and sep­
arate deeds or agreements entirely distinct and sépara', 
from the bonds in question. The transaction between the 
plaintiff and the defendants in respect of the two bon 
in question is complete and distinct and cannot be link. I 
with the other collateral bond or security to be used as a 
right to third-party notice. Where the defendant’s right 
against a third-party in an independent right, not depen 
Ing on the defendant's own liability in the action, the rule 
of third-party notice is not applicable. Wynne v. Tempi' 
[1897] 1 ch. 110, Greville v. Hayes, [1894] 2 Ir. It 2H 
at p. 23.

The object of a third-party notice is to bring in a third
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I ;irt.v in the suit to give him an opportunity of contesting 
l he plaintiff’s right and furthermore that he may be bound 
hy the judgment obtained by the plaintiff. In the present 
, ase, there would be no object in and nothing gained by 
bringing in the third parties in question, because by the 
very terms of their bonds or collateral securities (Exs. 12 
and 26) they are bound by the judgment upon the original 
bond. By the terms of these collateral bonds the third 
parties are liable to the company for all loss, damage and 
nists, etc., admitting beforehand, that the vouchers or other 
evidence of payment made by the company, etc., shall be 
conclusive evidence as against them of the fact and extent 
of their liability to the company, whether such payments 
were made to discharge a penalty under the bond, or were 
incurred in the investigation of a claim therein or in ad­
justing a loss or claim and whether voluntarily made or 
|iaid after suit and judgment against the company.

The matter is very clear, this is not a case of third-party 
notice, it necessarily follows that 1 have no jurisdiction to 
decide this issue as between subject and subject.

I am moreover bound by the decision of this Court upon 
a closely analogous case. In re The Queen v. Kinlayson et al 
(1897), 5 Can. Ex. 387.

Therefore the claim made by The Globe Indemnity Co. 
of Canada as against the third parties is hereby dismissed 
with costs. The third parties are dismissed from this ac­
tion, which of course, will not deprive the defendant comp­
any of such right of indemnity as may exist.

The very able written argument of counsel for the de­
fendant company was delayed in its transmission to me 
for reasons which I need not state. I had arrived at my 
conclusion in the case, as above stated, before I had an 
opportunity of perusing it ; but I have since done so. How­
ever, after duly considering it, I see no reason to change 
the conclusion of my judgment in any way.

Judgment accordingly.

COWM'IIA*

NORTH COWICHAN v. GORE-LANGTON.
Hritlsh Columbia Court of Appeal, Martin, (lalllher, McPhllllpa 

and Eberta, JJ.A. April 29, 1921.
Arbitration (*111.—17)—Municipal Art, 4 (too. V. 1914 (B.C.), 

eh. 1158—Expropriation—Arbitrator!* Properly Appointed and 
Having Jurladietion—No Error Shown on Knee of Award— 
Conciliai venons—Effect of laind Changing Hand* During 
t'ouroe of.
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B. C. Where a municipality has taken the required statutory steps .
determine the compensation for the taking of land for highv \

C. A. purposes, the arbitrators appointed having jurisdiction to del •
------ mine the matters submitted to them, and having exercised tl t

North jurisdiction, and no error being shown upon the face of i
Cow khan award, the award is incontestable. Once the expropriai

v. proceedings are commenced they will proceed upon the hi
G«*e- of the then existent title, and if it should later develop l! i

Lan* ton. there has been a change of ownership pending the making
the award, it does not affect the validity of the award, but i 
person entitled to the land becomes entitled to the mon 
awarded the municipality being able to fully protect its i 
under the Municipal Act, 4 Geo. V'. 1914 (B.C.). ch. 52.

| lie Beaver Wood Fibre Co. Ltd. and American Forest Produ 
Corp’n ( 1920), 54 D.L.R. 672, followed, and see Annotati. 
Arbitration—Conclusiveness of Award, 39 D.L.R. 21K.J

APPEAL by plaintiff from the judgment of Gregory, .1 
in an action to set aside an award. Affirmed.

F. A. McDiarmid, for appellant ;
H. A. Maclean, K. C. for respondent.
Martin, J. A. would dismiss the appeal.
Galliher, J. A.:— I am agreeing in the judgment of n 

brother McPhillips, and would dismiss the appeal.
McPhillips, J. A.:— In my opinion, this appeal must fail 

Here we have an award made following the taking of the 
required statutory steps by the municipality to determine 
compensation for the taking of land for the purposes I' 
the municipality, viz: for highway purposes. Gore-Lang 
ton was the registered owner of the land at the time of th< 
making of the award and he was served with the notice un 
dvr see. IÏG2 of the Municipal Act, 4 Geo. V. 1914 (B.C 
ch. 52, which deals with the expropriation of land and claim 
therefor. Gore-Langton later filed his claim in amounl 
$11,000—made up as follows:—

V'alue of land $1,000, and for damages by reason or work
$10,000.

Now the award was made on October 15, 1920, and read 
as follows:—

"In the matter of the Municipal [Act?] and Amendment 
thereto and In the matter of the Arbitration between 
Richard Gerald Gore-Langton and the Corporation of the 
District of North Cowiehan in connection with the exproj 
riation of a road through Swallowfield Farm under By-law 
No. 95 of the said Corporation.

"We, the undersigned two of the arbitrators appointed 
herein, hereby arbitrate and award, adjudge and deter 
mine, that the sum of $4,015.00 is the amount to be paid 
to the claimant herein, Richard Gerald Gore-Langton, a
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compensation for the damages caused by the aforesaid 
expropriation.

Dated at the City of Duncan in the Province of British 
Columbia this 15th day of October, 1920

A. R Wolfenden.
James Maitland-Dougall."

One of the arbitrators, T. A Wood, did not concur in the 
award and refused to sign same. Now the objection is 
that the arbitrators have awa led compensation on a wrong 
principle, and that they have awarded damages upon a 
claim based upon ownership and occupancy of the land 
adjoining the public highway expropriated by the by-law 
under consideration to a person who was neither owner or 
occupant, nor otherwise interested in the “real property 
so expropriated by by-law as aforesaid ;and in the alter­
native on the further wrong principle that they have all­
owed no sum whatever to the Corporation for the advant­
age resulting from the operation of the said by-law."

It would appear that the point was taken before the ar­
bitrators before the making of the award that Gore-Lang- 
ton had sold the lands through which the highway was to 
be carried to one Hutchison. Nevertheless it was apparent 
that Gore-Langton was still the registered owner and sec. 
104 of the Land Registry Act, 2 Geo. V., R. S. B. C. 1911, 
ch. 127 reads as follows:—

“104. No instrument executed and taking effect after 
the thirtieth day of June, 1905, and no instrument executed 
before the first day of July, 1905, to take effect after the 
said thirtieth day of June, 1905, purporting to transfer, 
charge, deal with or affect land or any estate or interest 
therein (except a leasehold interest in possession for a 
term not exceeding three years), mil pass any estate or 
interest, either at law or in equity, in such land until the 
same shall be registered in compliance with the provisions 
of this Act; but such instrument shall confer on the person 
benefited thereby, and on those claiming through or under 
him, whether by descent, purchase, or otherwise, the right 
to apply to have the same registered. The provisions of this 
section shall not apply to assignments of judgments, 1905, 
c. 23, s. 74; 1908, c. 29, s. 6" (Amends, s. 104, subsec. (3) 
1915, ch. 33, sec. 15, sub-sec (3) added s 104, 1913, ch. 36, 
sec. 51, re-enacts sec. 104 sub-sec. (3) 1914, ch. 43, sec. 62, 
(2) added 1912 ch. 16, sec. 28 )

It is true that at the time of the award an application had

B. C.

C. A.

North 
Con I' II NX
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bc. been made for registration of the conveyance from Goi
c , Langton to Hutchison but it was not completed by registi
— tion. There could be no certainty of procedure unless th.

n.ikih be some time at which the arbitration proceedings cm I
(nwkiiA* commence and be determined as of that time that is reas. i

Ookk* ably the time when the notice of expropriation was giv. ,
Laxc.ton. otherwise there would be chaos. The point taken n 

without merit and in the highest sense technical as upon 
the evidence it is clear that an absolute title can be obtain. <1 
by the municipality to the land in question and all proper 
releases for all claims for damages—in truth there can lie 
no contention to the contrary. It is highly inequitable that 
all the proceedings initiated by the municipality should, 
at the instance of the municipality, be held to be abort ixe 
It ia well to bear in mind what the legal result is, when an 
arbitration is entered upon and an award made and un­
questionably here the course of conduct before the arhn- 
rators was to have an award made in pursuance of the prov­
isions of the Municipal Act. In this connection, I would 
refer to the judgment of Meredith, C.J.O., in Re Beav.r 
Wood Fibre Co. Ltd., and American Forest Products Corpn ; 
(1920,) 54 D. L. R. 672 at pp. 673, 674, 47 O. L R. 590 

“On the question of setting aside the award, it is elenn i 
tary that where the parties have chosen to constitute a 
court for themselves that court is a court to determine 
both the law and the facts, and if there is no miscondu I 
on the part of the arbitrators, however much they may 
have erred either as to the law or the facts, the Court has 
no jurisdiction to interfere. The only exception to thaï 
rule that I know of is where the error appears on the fa. e 
of the award or is shewn by some document incorporat'd 
with it."

Now the award in the present case is without error upon 
the face, and is determinative of both the law and the fad 
I cannot see what jurisdiction exists in this Court or th. 
Court below to review the award in the present cas. 
(Crosfield V. Manchester Ship Canal Co. (1905), AC. I 
73 L. J. (Ch.) 345; Hodgkinson v. Femie, (1857.) 3 C. 
(N.S.) 189, 140 E.R. 712. Here we have a lump sum award 
ed and there is no error on the face of the award and it can 
not be assumed that the advantage if any, from the open: 
tion of the by-law was not considered—it may well ha\ 
been considered. It is pertinent to the question under con 
sidération in the present case to note what Lord Da\.
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said in Falkingham v. Victorian Railways Commissioner, *-C.
! 1900), A.C. 452 at pp. 463-464 :

"Their Lordships agree that u a lump sum be awarded * 
by an arbitrator, and it appears on the face of the award cowii m* 
or be proved by extrinsic evidence that in arriving at the >. 
lump sum matters were taken into account which the arb- 
itrator had no jurisdiction to consider, the award is bad.
In the present case the submission is to be found in the 
contract between the parties and the respective appoint­
ments made by them of arbitrators, and the reference was 
only of those claims made by the appellants which were 
within the terms of the submission. In Beckett v. Midland 
Ry. Co. (1866), L.R. 1 C.P. 241, and the other case of 
Fisher v. Pimbley (1809), 11 East, 188 (103 E.R. 976), 
the excess appeared on the face of the award, and, not be­
ing severable, the award was held bad Mr. Haldane con­
tended that this award was bad because it did not in terms 
state that the arbitrators had rejected from their consider­
ation those claims of the appellants which were not prop­
erly referable, and it was therefore consistent with the 
award that those claims had in fact been considered by the 
arbitrators and had been taken into account by them in arr­
iving at the lump sum awarded. Their Lordships are not 
aware of any authority for this position, and they think it 
would be contrary to principle to hold an award bad because 
of the possibility that matters not within the jurisdiction 
of the arbitrators may have been taken into account is not 
in terms excluded on the face of the award. It is true that 
in inferior courts the maxim “Omnia praesumuntur rite 
esse acta" does not apply to give jurisdiction as was laid 
down by the Court of Queen's Bench in Rex v. All Saints, 
Southampton (1828), 7 B. & C. 785 [108 E.R. 916] and by 
Willea, J„ in Mayor of London v. Cox (1867), L.R. 2 H.L.
239 at p. 262.

That rule is applicable to the award of an arbitrator 
where no jurisdiction is shewn to make the award, but 
where, as in the present case, there is jurisdiction to make 
an award, and the question is only of a possible excess of 
jurisdiction, it has no application. In such a case the 
award can only be impeached by shewing that the arbitra­
tor did in fact exceed his jurisdiction. Their Lordships 
therefore, think that this award of the lump sum is not bad 
on the face of it.

The arbitrators, in the present case, unquestionably had
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Bl'- jurisdiction to determine the matter submitted to them ai d 
c A exercising that jurisdiction, and no error being shewn upon 

the face of the award, it is incontestable. In Re An Ail 
Ni.kih itration between Hohenzollern Actien Gesellschaft fur 

it h a* Locomotjvfan and The City of London Contract Corpm 
Goki- ation and the Common Law Procedure Act, 1854 (188i>

Lasutux. 54 L.T. 596, Lord Esher in the Court of Appeal at p. 697. 
said :—

“The question is, whether the arbitrator had jurisdii 
tion to try the matters submitted to him. If he had juri 
diction to try these matters, his decision cannot be disputed
...........The questions in this case are, first, what is the trie
construction of the submission to arbitration, and, second!) 
what is the dispute between the parties?"

In the same case Lopes, L.J., said:—"We have not to con­
sider whether the arbitrator has decided rightly, bul 
whether he has acted within his jurisdiction. However, 
he may have decided, if his decision is intra tires, we can 
not interfere."

It is not contended nor is there any evidence that Hutch 
ison the purchaser from Gore-Langton is disagreeing with 
the award even if that could be a question to be inquired 
into. It cannot be overlooked that the Municipal Act in 
its provisions absolutely protects the municipality in that 
the compensation awarded stands in place of the land—thi 
is a reasonable and proper provision and in the intention of 
the Legislature is clearly demonstrated that once exprop 
riation proceedings are commenced they will proceed upon 
the basis of the then existent title and if it should later 
develop that there has been a change of ownership pending 
the making of the award or thereafter—and the municipal 
ity has reason to fear any claims or encumbrances—ample 
provision is made to meet any possible situation, i.e., the 
person entitled to the land becomes entitled to the money 
awarded—that the municipality may fully protect itself i 
manifest when the following sections of the Act are read :—

“370. The compensation or damages which may be 
agreed upon or awarded for any land taken or injurious!) 
affected by any municipal corporation, in the exercise of 
its corporate powers, shall stand in the stead of such land 
and shall lie subject to the limitations and charges (if any) 
to which the said lands were subject, and any claim to or 
encumbrance upon the said land, or to or upon any portion 
thereof, shall, as against the said corporation, be converted
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into a claim for the money so paid, or to a like proportion 
thereof. R S. 1911, c. 170, s. 406. 1915 (B. C.) ch. 46. 

"371. If, in the opinion of the Supreme Court or any
Cown 11 ASJudge thereof

(1) There is reason to fear any claims or encumbrances;
or

(2) Any person to whom the compensation or damage, 
or any part thereof, is payable, or, in the event of no claim 
for compensation having been made in due time, any person 
who would or might have been entitled to make claim for 
compensation, or whose concurrence or removal from the 
register in necessary in order to show a clear title in the 
municipality:—

(a) Refuses to execute the proper conveyance or guaran­
tee; or

(b) Cannot be found; or
(c) Is unknown to the Council—

the Council may, with leave of the said Court or Judge, 
expressed in an order duly entered, pay such compensa­
tion into the district registry of the Supreme Court for 
the district in which the municipality is situated, with in­
terest thereon for six months at the rate of four per centum 
lier annum, or may obtain in such order a declaration that 
no compensation is payable, and shall deliver to the Regist­
rar-General of Titles or District Registrar of Titles, as the 
case may be, an office copy of such order, accompanied by 
the conveyance or agreement or award, as the case may be, 
with an application of the municipality for the registration 
of the title acquired under such conveyance, agreement, or 
award, or under the expropriation proceedings, coupled 
with the non-claim of compensation, with the usual fees, 
and the Registrar shall register the title so ac< uired 
under such by-law," 1915, ch. 46. sec. 54.

“372. Upon such payment into Court, a notice in such 
form and for such time as any Judge of the Supreme Court 
may direct shall be inserted in a newspaper published in 
the municipality in which the lands are situated (if any) 
or if there is no newspaper published in the municipality, 
then in the Gazette, and also in a newspaper published in 
the nearest municipality thereto in which any newspaper 
is published. Such notice shall state that the title of the 
municipality under such agreement, award, or conveyance 
is under this Act, and shall call upon all persons entitled to 
the lands, or to any part thereof, so taken or injuriously

Ohio-
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affected to file their claims to the said compensation mon. 
or any part thereof; and all inch claims shall be receiv I 
and adjudicated upon by the Supreme Court or by ui 
Judge thereof. R. S 1911, c. 170, s. 408.”

“373. The cost of the proceedings, including proper 
allowances to witnesses, shall be paid either by the mu 
icipality or by such other person as the said Court or ai 
Judge thereof may order ; and if the order for distribute 
is obtained in less than three months from .ne payment 
into Court of the said compensation moneys the Court . 
any Judge thereof may direct any proportionate part . 
such interest to be returned to the said municipality. R. S. 
1911, c. 170, s. 409.”

“374. The judgment in such proceedings shall for ev. 
liar all claims to the lands or any part thereof, as well : 
any mortgage or encumbrance upon the same; and tit. 
Court or Judge shall make such order for distribution, pa 
ment, or investment of the said compensation money and 
for securing the rights of all persons interested therein 
as may be necessary. R. S. 1911, c. 170, g. 410.”

Upon full consideration of these statutory provisions, 
is idle to contend that consequent upon the change of own 
ership subsequent to the arbitration proceedings, althoug1 
really non-effective in law by reason of sec. 104 of the Land 
Registry Act, pending registration that the whole proceed 
ings are abortive—such is plainly not the expressed intent 
of the legislature—on the contrary, every precaution ha 
been taken to give full effect to the expropriation and tin 
award and the machinery is ample to complete and work 
out substantial justice to who ever may lie entitled to tin 
compensation as the compensation “shall stand in the stead 
of such land,.” So that the municipality, in the present 
case, is at liberty to pay the compensation into Court and 
obtain absolute statutory immunity, from any further 
claim in respect of the ‘land taken" and “Injurioush 
affected."

Therefore, upon the whole case, I am of the opinion that 
Gregory, J, arrived at the right conclusion in refusing t 
set aside the award and that the appeal should be dismissed

Eberts, J. A. would dismiss the appeal.

Appeal dismissed
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Tl'RXKR v. DAIKON. Man.
Manitoba Court of Appeal. Perdue. Cameron, Fullerton and ~~

Dennistoun. JJ.A. May 10. 1»SI.
PartaerNliip ({ill.—7)—Contract for Vurvhaw of Interest In—Pro- Tvknkm

miNNory Note Given—4 hone in Action—Patent Right—Rills of v.
Exchange Act, R.H.C. ItHNi, ch. I 111, m*c. 14—Necessity of Com- Daviho.n.
plying With—Validity of Note.

A promissory note given in pursuance of a contract for the pur­
chase of an interest In a partnership, which includes amongst 
its assets a patent right is not given for an interest in a patent 
light within the meaning of sec. 14 of the Hills of Exchange 

I '!i I l '•
| l.av n v. C,effet! < ISI D.L.R. 20.1, IS Alta. Lit. SSH; affirmed 

.19211, 56 D.L.R. 693, followed.)

APPEAL by plaintiff from the trial judgment dismiss­
ing an action to recover on two promissory notes because 
they did not comply with the requirements of sec. 14 of 
the Bills of Exchange Act, R. S. C. 1906, ch. 119 reversed.

E. M. Burbidge, K. C. and J. R Higgins for plaintiff.
A. E. Hoskin K. C. and H V. Hudson for defendant.
Perdue, CJ.M., and Cameron, J.A., concur.
I ullerton, J. A:— The plaintiff, the defendant Davison 

and others had, prior to May 30, 1918, been doing business 
as partners under the name of The Auto Sheaf Cart Loader.
The defendant Davison had patented a sheaf loader and 
the company had been building loaders and putting them on 
the market.

The patent, although standing in Davison's name, was 
a partnership asset. The other assets of the company con­
sisted of certain promissory notes made by purchasers of 
loaders, machines, machinery and material for the manu­
facture of loaders. Plaintiff had a one-quarter interest 
which he had acquired from the defendant Davison.

Sometime prior to May 30, plaintiff offered to buy def­
endant Davison's interest or to sell to the latter his own 
interest. Defendant Davison preferred to buy and there­
upon plaintiff gave to defendants an option to purchase 
his interest This option, although proved at the trial, 
was not put in evidence. On May 30, 1918, the plaintiff and 
the two defendants met at the Vendôme Hotel where the 
following document was executed by all three.

Winnipeg, May 80th, 1918.
' This is to certify that I have received from C. W. Dav­

ison and J. W. St John settlement in cash and notes for all 
my interest in the Auto Sheaf Cart Patent Rights. All 
notes which were given for Auto Sheaf Carts sold ; all mach-
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M,n- ines and machinery. Also all material in connection with 
said Auto Sheaf Cart subject to notes given.

“It is further understood and agreed that the vendor J. 
TrmtKR l Turner will retain his shares in the Auto Sheaf Cart 

Davison. Patent Rights until all notes are fully paid.
“It is further understood and agreed that the purchases 

may pay off and take up notes at any time before maturity 
by paying interest to date.

J. W. St. John. J. L. Turne 
O. S. Murray. C. W. Davison."

The defendants at the same time gave the plaintiff two 
promissory notes for $1,000 each, both dated May 30, 1918, 
payable with interest at 8'< per annum until due and until 
paid, respectively 1 and 2 years after date.

This action, which was begun on March 16, 1920, was to 
recover the amount of the promissory note due June 2, 1919, 
and interest, and also “for the annual payment of interest 
referred to in the second note above mentioned in the sum 
of eighty dollars." In their defences both defendants raise 
the defence “that the consideration for said notes consists 
in part of the purchase money of a patent right and that the 
said notes did not have written or printed prominently ami 
legibly across the face thereof before the same were issued 
‘given for patent right’ and the requirements of sec. 14 of 
the Bills of Exchange Act, ch. 119, R. S- C. 1906. in respect 
of such notes were not complied with, and the said notes 
are therefore void.”

The statement of claim, para. 3 d. alleges in the alter­
native that:—“On or about the 30th day of May, 1918, the 
plaintiff agreed with the defendants to retire from the sai l 
partnership, and the defendants agreed to purchase the 
plaintiff’s interest in the said partnership at or for the pri. < 
or sum of $2,000, which sum was to include all the interest of 
the plaintiff in the said partnership and the assets 
of said partnership. The above arrangement was duly car 
ried out, the plaintiff retired from the said partnership ami 
the defendants took over the plaintiff's interest in the said 
partnership and agreed to pay the plaintiff the sum of 
$2,000, as is evidenced by the defendants' notes referred 
to in paragraph 2 of the plaintiff’s statement of claim." 
The plaintiff claims judgment for $2,000 together with 
interest.

I think it unnecessary to consider the effect of sec. 14 of 
the Bills of Exchange Act on the right of the plaintiff I
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recover on the promissory notes because in my view the Men 
plaintiff is entitled to recover on the contract of May 30, CA
1918, set out above. While para. 3 does not declare on the ----
agreement in the exact terms of the agreement the evidence Timma 
shews that the only assets of the partnership were those Devise*, 
mentioned in the agreement. The defendant Davison ad­
mits that the plaintiff has carried out in every respect the 
terms of the contract of May 30, 1918, on his part. Read­
ing the contract and the promissory notes referred to in 
the contract together it provides for the payment by the 
defendants to the plaintiff of $1,000 on June 2, 1919, with 
interest at 8' and $1,000 on June 2, 1920 with interest at 
8 The first payment only was past due when the action 
»as begun.

1 would allow the appeal with costs and direct that 
judgment be entered in favour of the plaintiff for $1,000 
and interest at 8"'.

Dennistoun. J.A.:—The plaintiff (appellant) brings ac- 
•inn to recover upon two promissory notes or, in the altern- 
itive, upon the original consideration for which said notes 
were given the sale of an interest in a partnership of which 
the plaintiff and the defendants were members, and in the 
further alternative for an interest in goods and chattels ac- 
ipiired by the defendants from the plaintiff.

The trial Judge refused to give judgment on the notes 
upon the ground that being given in part payment for goods 
and chattels together with an interest in a patent right 
they were void under sec. 14 of the Bills of Exchange Act,
1 6 C 1906, ch. 119, in the absence of the statutory wind- 
of warning upon their face and he dismissed the action.

The plaintiff claims that the notes were not given for an 
interest in a patent right, but for an interest in a partner­
ship which included among its assets a patent right. He 
urges that an interest in such a partnership is a chose in 
ret ion which may be transferred by assignment and paid 
lor by promissory notes, without regard to the provisions 
of the statute, and that there is in this case no transfer­
ence of title to specific individual assets, but merely of a 
right to participate as a partner in assets generally in con­
junction with other members of the firm, in the administra­
tion of the partnership affairs. In re Bainbridge (1878),
:: Ch. D. 218 at p. 223.

Stuart, J. delivering the judgment of the Appellate Div­
ision in Alberta in the case of Lavin v. Geffen (1920), 51

11—60 D.l.l.
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C.A.

Davison.

D L. p. 203, 16 Alta. L. R. 556. affirmed by the Supreme 
Court of Canada, (1920,) 56 D. L. R. 693, 60 Can. S. C. R. 
660, says it is well settled that the interest of a partner in 
the assets of a partnership is a mere chose in action to which 
the Sale of Goods Act 59 Viet. 1896, Man. ch. 25 does not 
apply.

It would introduce a serious element of uncertainty into 
commercial transactions to hold that notes given in settle 
ment of the purchase price of a partnership interest may 
be declared void, because it afterwards appears, that in­
cluded in the partnership assets, was a patent right, poss­
ibly of small value, which never was a determining factor 
in the transaction.

I doubt that sec. 14 of the Bills of Exchange Act was not 
intended to apply to such a case.

The Supreme Court of Canada in Craig v. Samuel Benja 
min & Co. (1894), 24 Can. S.C.R. 278, indicate the length to 
which the operation of the section may be carried, but makv 
it clear that the notes in that case were given to purchase an 
interest in a patent right and for no other consideration

While the oral evidence in the case at Bar shews that the 
parties were buying and selling an interest in a partnership, 
the written receipt which was put in evidence would indicate 
that the defendant was purchasing a share in the assets 
of the firm which included notes, machines, materials, and 
an interest in a patent right.

What is referred to as the “receipt" is more than a re­
ceipt, it is in itself in the form of a contract, and is the final 
contract which was entered into by the parties. It is signed 
by all of them, and supersedes what went before.

Mr. Hoskin seeks to uphold the nonsuit on the ground 
that there was evidence of a prior contract in writing which 
was not produced. I think the documents which were pro­
duced when read with the oral testimony are sufficient to 
prove the agreement arrived at, and to support the plain­
tiff's case, and that proof of what the earlier agreement 
contained was unnecessary.

The inference may be drawn from the whole case that 
this receipt does not accurately represent the arrangement 
which was made, but owing to the confused presentation of 
the plaintiff’s case at the trial, and the documentary ev­
idence which induced the trial Judge to regard this as a 
sale of assets including an interest in a patent right, I pref­
er not to interfere with his judgment in so far as it concerns
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the cause of action upon the notes, but with great respect 
think he should have given judgment on the other branch 
of the case.

There is the alternative claim upon the original consider­
ation for which the notes were given and there does not 
appear to be any reason why the plaintiff should not have 
judgment upon the facts found by the trial Judge in support 
of that contract.

The action is between the original parties to the trans­
action, no defences or equities prevent the plaintiff from hav­
ing what the defendant agreed to give him, as evidenced 
by the receipt and the notes, that is to say $1,000 with in­
terest at 8'/r payable on May 30, 1919, and $1,000 on May 
30, 1920, with interest at 8% in exchange for the plain­
tiff’s right in the goods, chattels, notes, and patent right 
referred to therein.

The amount due when this action was brought on March 
16, 1920, was $1,000 and interest on that sum, and I would 
allow the appeal and enter judgment for the plaintiff with 
costs of the trial and appeal.

Appeal allowed.

rex v. McKenzie.
Urltlsh Columbia Court of Appeal, Macdonald, C.J.A., Martin, 

Galliher and McPhllllpa, JJ.A. April ». 1621.
Innuiratlns Liquor* (ftlTIA.-AS)---- Hale of—Honest and Reasonable

Relief that l.lquor not more than 216 per rent—Prohibition 
Act 1 Geo. V. 1016 (B.C.), CJi. 40—Defence of Mena Ree Taken 
Away by Statute.

It la no defence to a charge that the accused was guilty of an In­
fraction of sec. 1006 of the Prohibition Act, 6 Geo. V. 1916 
(B.C.), ch. 49, In selling liquor of the strength of 6.20 per 
cent, proof spirits, that he had been supplied with liquor for 
sale which he honestly and reasonably believed contained not 
more than 2 66 per cent, proof spirits, for the sale of which 
he held a license. The statute takes away the common law 
defence of mens rea.

APPEAL by accused by way of stated case from convic­
tion for selling liquor of more alcoholic strength than allow­
ed by the Prohibition Act, 6 Geo. V. 1916 (B.C.) ch. 49, 
sec. 10. Affirmed.

W. W. B. Mclnnes and R. L Maitland for appellant ;
Geo. E. Martin for Crown.
Macdonald, CJ.A.:—I would dismiss the appeal for the 

reasons to be handed down by my brother Galliher.
Martin, J.A., would dismiss the appeal.
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B.c. Galllher, J.A.:—This comes before us by way of a c« 
stated by Howay, Co. Ct. J. The accused was convicted for 

-L-l selling liquor of the strength of 5.20 per cent proof spirits 
r™ and while the Judge found that the accused had been sup, 
K’,xz]r lied with liquor for sale which he honestly and reasonali 

believed contained not more than 211% proof spirits (and 
for which sale he held a license), he nevertheless held that 
such belief afforded no defence to the charge and that he 
was guilty of an infraction of sec.' 10 of the Prohibition An. 
6 Geo V, 1916, (B. C.) ch. 49.

The question submitted for our consideration is, “Wa- 
I right in so holding?”

In The Queen v. Toison (1889), 23 Q.B.D. 168 at p. 181. 
Cave, J., lays down this proposition :—

"At common law an honest and reasonable belief in thi 
existence of circumstances which if true would make the 
act for which a prisoner is indicted an innocent act ha- 
always been held to be a good defence. - - - - - 
- - - So far as I am aware it has never been suggested that 
these exceptions do not equally apply in the case of stat­
utory offences unless they are excluded expressly or by nec­
essary implication.”

And Stephen, J„ in the same case at p. 190, citing Reg. v. 
Prince (1875), L.R. 2 C.C.R. 154, states the decision ot 
the Court there to be as follows:—

“All the Judges therefore in Reg. v. Prince agreed on the 
general principle” (enunciated by Lord Esher, then Brett. 
J.) “that a mistake of facts on reasonable grounds to the 
extent that if the facts were as believed the acts of the 
prisoner would make him guilty of no offence at all, is an 
excuse and that such an excuse is implied in every crimina' 
charge and every criminal enactment in England") “though 
they all except Lord Esher, considered that the object of 
the Legislature being to prevent a scandalous and wicked 
invasion of parental rights (the abduction of a girl under 
16),— it was to be supposed that they intended that the 
wrongdoer should act at his peril,” and the belief that the 
girl was over 16 years was no defence.

In the Toison case, supra, the dissenting Judges, Manisty. 
Denman and Field, JJ., and Pollock and Huddleston, BB., 
were unable to distinguish the case of Reg. v. Prince, supra, 
while Lord Coleridge, C.J., who was in accord with the 
majority decision of the Court stated, that as he understood 
it none of the Judges intended to differ from the judgment
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in Reg. v. Prince. The majority Judges in dealing with the 
Prince case thus expressed themselves :—

"Stephen, J., at p. 191:—“It appears to me that every 
argument which shewed in the opinion of the j .-.dges in Reg. 
v. Prince that the legislature meant seducers and abductors 
to act at their peril shews that the legislature did not mean 
tu hamper what is not only intended but naturally supposed 
by the parties to be a valid and honourable marriage with a 
liability to seven years’ penal servitude.”

Hawkins, J., at p. 194:—“They (the Judges) differed 
however in the application of the law to the facts of the 
particular case. Brett, J., thinking that there was in the 
prisoner no such mens rea as was necessary to constitute 
a crime: the rest of the Court thinking that the act of 
abduction of which the prisoner was guilty being a morally 
wrong act, afforded abundant proof of his criminal mind."

Cave, J., at p. 181:—“As I understand the judgments in 
that case the difference of opinion was as to the exact extent 
of the exception, Brett, J., the dissenting judge, holding that 
it applied wherever the accused honestly and reasonably be­
lieved in the existence of circumstances which if true would 
have made his act not criminal, while the majority of the 
judges seem to have held that in order to make the offence 
available in that case the accused must have proved the 
existence in his mind of an honest and reasonable belief 
in the existence of circumstances which if they had really 
existed would have made his act not only not criminal but 
also not immoral.”

Wills, J., at p. 180:—“This judgment contains an em­
phatic recognition of the doctrine of the ‘ guilty mind ' as an 
element in general of a criminal act and supports the con­
viction upon the ground that the defendant who believed 
the girl to be eighteen and not sixteen, even then in taking 
her out of the possession of the father against his will, was 
doing an act wrong in itself.”

I think it may be taken that Lord Coleridge, C.J., truly 
expressed the views of the majority of the Court when he 
said they did not differ from the judgment of Reg. v. Prince, 
but in the view they took of that decision the cases were dis­
tinguishable.

There is an interesting article by Silas Alward in (1918). 
38 C.L.T., p. 646, on the doctrine of mens rea where the 
above cases and others are referred to. I do not think I 
can better express my own views of the conflicting judg-
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Bc- ments in these cases than by adopting the words of tl.e
A. writer with, perhaps the elimination of the word “unis -

— ful." At p- 657 he says:—
R'x “The conflicting judgments in the two great cases f 

Ah Kkx/ik. Regina v. Prince and Regina v. Toison arose largely from 
the fact that in the former case the prisoner, apart from 
the question of the age of the girl, was in the pursuit of u 
wrongful and immoral act in taking her from the proti 
tion and guardianship of her father; while in the lattir 
case there was nothing wrongful or immoral in the re­
marriage of the prisoner who supposed herself to be a 
widow."

In Reg. v. Woodrow (1846), 15 M. & W. 404, 153 E.li 
907, an appeal to the Court of Exchequer, Pollock, C.B., and 
Parke, B., held that the plea of mens rea did not prevail in 
the case of a retailer of tobacco on information for having 
adulterated tobacco in his possession contrary to the 
statute even although he had purchased it as genuine ami 
had no knowledge or cause to suspect that it was not so.

I quote from the judgment of Pollock, C.B., at pp. 415. 
416:—“If this were the case of provisions, or of any matter 
that affected the public health, it would not be at all unre; 
sonable to require persons dealing in them to be aware i f 
their character and quality, and to be responsible for their 
goodness, whether they know it or not; they are bound to
take care..............It may be said that in this particular
instance it works a great hardship, because it is express! y 
found, I may take it, that the magistrates who in the first 
instance dismissed the information, and the Court of 
Quarter Sessions, and who decided in favour of the defen 
dant, were of opinion that he personally had no knowledge 
of this violation of the law. If the law in a particular case 
works any hardship, it is either for the legislature to alter 
the law, or for the executive department of this branch of 
the revenue law to abstain from calling for the enforcement 
of the statute. But if we are called upon to put our con­
struction upon it, I believe we are all of opinion that the 
due construction of the 3rd and 4th section is, that thi- 
tobacco was forfeited, and that the party is liable to the 
penalty, whether he is or is not aware that the commodity 
has been adulterated in the manner in which this turns out 
to be. In reality, a prudent man who conducts his business, 
will take care to guard against the injury he complains of. 
and which Mr. Crompton says he has a right to complain
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of, and he would not be exposed to it. If he examines the ur 
article, he may reject it, and not keep it in his possession; CA 
or if he is incompetent to do that, he may take a guarantee -—
that shall render the person with whom he is dealing re- R‘:x
sponsible for all the consequences of a prosecution." Mi grant.

And from Baron Parke, at p. 417:—
“With respect to the offence itself, I have not the least 

doubt that the ordinary grammatical construction of this 
clause is a true one. It is very true that in particular in­
stances it may produce mischief, because an innocent man 
may suffer from his want of care in not examining the 
tobacco he has received and not taking a warranty ; but the 
public inconvenience would be much greater if in every case 
the officers were obliged to prove knowledge. They would 
lie very seldom able to do so. The legislature have made a 
stringent provision for the purpose of protecting the re­
venue, and have used very plain words. If a man is in 
possession of an article, as defendant was in this case, and 
that article falls within the terms mentioned in the statute, 
there is no question but that the offence is proved. If 
there is any hardship in the case, it does not rest with those 
who have only to carry the law into effect to remedy it."

In Sherras v. De Rutzen, [1895] 1 Q.B. 918, Wright, J., 
at p. 921 says:—

“There are many cases on the subject and it is not very 
easy to reconcile them. There is a presumption that mens 
rea an evil intention or a knowledge of the wrongfulness of 
the act is an essential ingredient in every offence ; but that 
presumption is liable to be displaced either by the words 
of the statute creating the offence or by the subject-matter 
with which it deals and both must be considered."

And after referring to Lolleys case, R. & R. 237, and the 
Prince case, supra, goes on to say, at pp. 921, 922:—

“Apart from isolated and extreme cases of this kind, the 
principal classes of exceptions may perhaps, be reduced to 
three. One is a class of acts which in the language of Lush,
J., in Davies v. Harvey (1874), L.R. 9 Q.B. 433, are not 
criminal in any real sense but are acts which in the public 
interest are prohibited under a penalty.”

And cites Reg. v. Woodrow, supra, as an exception. Both 
Wright, J., and Day, J., held, however, that in the case be­
fore them where a licensed victualler was convicted for an 
offence of supplying liquor to a police constable while on 
duty that the Licensing Act did not apply where the licensed
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victualler bona fide believes that the police constable is ■ '1 
duty.

Other decisions more or less conflicting were cited to u.~.
It is hard, in view of the many conflicting decisions, to 

come to a satisfactory conclusion, especially as the distin - 
lion in some of them seems finely drawn, but I think th 
much can be deduced that where an act is not in itself 
immoral or illegal, but is made penal by statute, it becomes 
a question of construction whether the common law doctrm 
of mens rea is intended to apply to it or not. If the statut 
says so in plain language, there is of course no difficulty, 
but where the statute is silent it becomes a question whether 
the Legislature intended to take away the common law de 
fence of mens rea.

Generally speaking, the authorities seem to point to this, 
that if such was the intention, it should have been expressi il 
in clear and explicit terms, but that again is subject to this, 
that in interpreting any statutes of the nature of the one 
in question here, you must look at the object and scope of 
the statutes and the purposes for which it was enacted and 
if you can gather from these that the intention of the legis 
lature was to deprive the accused of the common law right 
it may be so construed though express language is not used

Now looking at the Act in question, I think it is clear tha’ 
thé scope and object of the Act was to absolutely prohibit 
(except as provided in the Act), the sale or disposal of 
liquor above a certain percentage of proof spirits within 
the Province of British Columbia. That being so, there 
should not have been on the premises of the accused any 
such liquor for sale or disposal and the fact that by accident 
or otherwise, it was there, seems to me something that 
the accused had to guard against and if he chooses to engage 
in the sale of liquor of a proper percentage of proof spirits 
and for which he was licensed, he does so at the peril of 
such an accident occurring as apparently occurred here, 
and that the legislature so intended.

Mr. Mclnnes refers us to sec. 41 of the Prohibition Ad. 
and the case of Rex v. Lee Duck (1919), 27 B.C.R. 482, a 
decision dealing with the effect of said section. It seem- 
to me that sec. 41 does not assist the accused. He was 
charged with selling liquor of the strength of 6.20': proof 
spirits. Section 41 reads as follows:—

"If in the prosecution of any person charged with com 
mitting an offence against any of the provisions of
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this Act in selling...........liquor prima facie proof is given,
thaï such person had in his possession or charge or control 
any liquor in respect of or concerning which he is being 
prosecuted, then unless such person prove that he did not 
, ,,mmit the offence with which he is so charged he ."nay be 
convicted accordingly.”

Assuming the prima facie proof to have been given what 
is the accused called upon to do here? Prove that he did 
not commit the offence charged.

It is not denied that the liquor was in his possession or 
that he sold it, but it is said he did not know it was 
over strength, and the County Court Judge held he reason­
ably believed that, but the question is still open. Is that 
a defence?

While I admit it is a case of no little difficulty, in view of 
conflicting decisions, and that others might well take a 
different view, I am on the whole impelled to answer the 
( I nest ion submitted to us in the affirmative.

Mcl’hillips, J.A., would dismiss the appeal.
Appeal dismissed.
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THK ROYAL BANK OF CANADA v. RICK A WHALEY, LTD.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and 

Dennistoun, JJ.A. April 4, 1921.
Conti'ttcU (8I1D.-145).—Agreement to Pay Hum Advanced to Repre­

sentative by Bank—Telegram—Particular Words—Meaning of.
A telegram sent to the manager of a bank where defendants had a 

representative buying cattle for them was in the following 
words: “We will honour Thos. Beddome draft up to net 
amount two cars stock to be shipped to us.” The Court held 
that the bank manager was justified in taking the words “net 
amount” to mean actual price paid and not the balance of 
the proceeds of the sale of the cattle after deducting freight 
and other expenses.

APPEAL by plaintiff from the judgment at the trial in 
an action to recover the difference between the amount re­
ceived and the amount paid by the plaintiff, on a telegram 
sent by the defendants authorising the plaintiff to advance 
an amount to the defendant’s representative for the purpose 
of buying cattle. Reversed.

W. P. Fillmore, for appellant.
F. J. Sutton, for respondent.
Perdue, C.J.M.:—One Beddome came to the plaintiff’s 

manager at Saltcoats, Sask., and stated that he was buying 
two carloads of cattle for the defendants, who are livestock
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brokers doing business at St Boniface, Man. He asked 11 • 
manager to honour his cheques to be given in payment f 
the cattle. The bank manager told him he would have t i 
'phone or wire defendants to wire him, Beddome, the mom 
required. Beddome telephoned to the defendants askin - 
them to arrange funds for him at the Royal Bank. Short, 
after this the bank manager received from defendant tic 
following telegram :—

“Winnipeg, Man., August 4.
“Royal Bank of Canada,

Saltcoats.
We will honour Thos. Beddome draft up to net amount 

two cars stock to be shipped to us.
(Signed) Rice & Whaley, Ltd "

Beddome then furnished the bank manager with a list of 
the farmers from whom he had bought the cattle and the 
amount to be paid to each. The manager figured out the 
total sum with exchange added, the whole amounting to 
$3,880.80. Beddome made a sight draft on defendants for 
that amount payable to the bank. The bank then paid 
Beddome’s cheques given in payment for the cattle amount- 
ing to $3,730.80. The defendants paid on the draft 
$3,456.89, stating that this was the balance coming to Bed- 
dome as proceeds of the sale of the cattle after deducting 
freight and other expenses. This action is brought to re­
cover the difference between the amount received and the 
amount paid out. The question turns upon the meaning to 
be taken from the above telegram. If the words “net pro­
ceeds" had been used, the bank manager would have been 
informed that defendants only intended to pay the amount 
derived by them from the sale of the cattle after deducting 
expenses. They knew that the bank was advancing money 
to Beddome to pay for the cattle. This sum was ascertain­
able by the bank while the net proceeds of the transaction 
could not be ascertained until the sale had been made. A 
draft might be made for the amount advanced but not for 
the unknown amount to be realised from a sale. I think 
the bank manager was justified in taking the words “net 
amount,” as used in the telegram, to mean “actual price 
paid,” and in acting accordingly. The bank refused pay­
ment of one cheque of $150 which was not presented until 
after the bank manager had heard that the draft would 
not be paid in full. This leaves a balance of $273.91 paid
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by the bank in excess of the amount received from defen­
dants. C.A.

The appeal will be allowed with costa and judgment -----
entered in the County Court for $273.91 with costs including Tll,jRoYAL
the usual counsel fee.

Cameron, J.A., concurs.
Fullerton, J.A.:—One Thomas Beddome had for some 3

<>i Canada

Rick and

years been engaged in buying cattle and shipping them to 
the defendants for sale. The defendant carries on the 
business of commission brokers at the Union Stockyards at 
St Boniface. On August 4, 1920, Beddome saw T. H. Van- 
wijck, the manager of the plaintiff bank at Saltcoats, stated 
that he was buying two carloads of cattle for defendant 
and wanted to know if he would honour his personal cheque 
(meaning probably draft). Vanwijck told him that he 
would have to 'phone or wire defendant and ask them to 
wire the money to pay for the cattle. Beddome then 'phoned 
defendant and asked them to arrange funds for him at the 
Royal Bank for 2 cars of cattle. Defendant agreed to do so 
and thereupon sent the following telegram to the plaintiff : 
[See ante p. 170.]

Vanwijck understood the telegram to mean the price of the 
cattle at Saltcoats. Beddome then made a draft on defendant 
for $3,880.80, and the proceeds of this draft, less $9.70 ex­
change, was placed to his credit by the plaintiff, and the 
money used to purchase the two cars of cattle. The de­
fendant paid on account of the draft the net proceeds 
realised from the sale of the cattle which fell short of the 
amount advanced by the plaintiff the sum of $273.91, for 
which the plaintiff brings this action. The defendant says 
that it is only responsible to the plaintiff for the net pro­
ceeds of the sale of the cattle.

One thing is clear beyond all question, that Vanwijck 
understood the telegram as a promise to honour a draft 
for the purchase price of the cattle. One can hardly con­
ceive of a bank manager, possessing the smallest degree of 
common sense, making an advance of upwards of $3,700 
upon no other security than a promise to honour a draft for 
the net proceeds of such a shipment, and all for the sake of 
earning $9.70, the charges on the draft.

If the telegram had said “up to net amount proceeds" the 
meaning would be clear. The words, however, are “up to 
net amount two cars of stock to be shipped to us." If the 
word “net” had not been used I think it would be perfectly
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That the defendants intended by the words in the tele­
gram to make themselves liable for the price of the cattle 
is shewn by the following consideration :—

1. Beddome had been buying cattle and selling them 
through the defendants for some years and in each case a 
draft was made for the price of the cattle and if there was 
a profit on the sale it was paid to him by the defendant 
2. Defendants must have known from past transaction 
that the only way Beddome could purchase was by being 
put in funds by them, and certainly they knew in this case 
because that is the very request he made which was acceded 
to by the telegram 3. Defendants must have known that 
no bank manager would advance a dollar to Beddome on a 
guarantee of the proceeds of the sale by them. 4. A draft 
for a definite amount was contemplated and when drawn 
defendants undertook to honour it.

If the telegram meant what the defendant now says it 
means, no such draft could possibly have been made as the 
amount could not have been ascertained.

For these rea- ms I think the telegram means exactly 
what the plaintiff's manager took it to mean and if the 
defendant inti led any other, which I gravely doubt, they 
are estoppe nom setting up any such meaning.

The appeal should be allowed with costs and judgment 
entered for the plaintiff for the amount claimed togethei 
with costs.

clear that the telegram meant the price at Saltcoats. The 
Century Dictionary defines “net" as meaning “with .ill 
deductions (such as charges, expenses, discounts, comm 
sions, taxes, etc.”). It may well be that the word "net" was 
used by the defendant not perhaps in its strict sense but 
rather to ensure that tl.eir responsibility was to be con ­
fined to the exact amount of the price of the cattle ami 
that nothing was to be added for commission, etc.

Dennistoun, J.A., concurs.
Appeal allowed.
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Itl'RNH v. CHRISTIAN HON.
Xlherta Supreme Court. Appellate Division, Harvey, C.J., Stuart 

and Beck, JJ. May 27, 1921.

Kvvinpti<ms (§IIB—29).—Exemptions Art K.ti.K. 1920, Ch. .11, sec. 
2 (7)—Tools and Necessary Implements—4TiuuffVur's Aulo- 
moblle.

The words “tools and nec esary implements” as used in sec. 2 (7> 
of the Exemptions Act, R.S.S. 1920, ch. 51, and which are 
declared exempt from seizure under the Act do not include an 
automobile owned by a professional chauffeur and by means of 
which he makes his living.

THE PLAINTIFF brought an action against the defen­
dant which was dismissed with coats. The defendant 
under his execution for costs caused an automobile of the 
plaintiff’s to be seized. The plaintiff claimed it to be exempt 
from seizure and on interpleader proceedings His Honour, 
Judge Lees, held that it was exempt. This is an appeal from 
his decision. Appeal allowed.

G. H. Van Allen, for appellant.
H. S. Coulter, for respondent.
Harvey, CJ.:—The claim for exemption is under para 7 

of sec. 2 of the Exemption Ordinance, R.S.S. 1920, ch. 51, 
which declares exempt from seizure “the tools and neces­
sary implements to the extent of two hundred dollars used 
by the execution debtor in the practice of his trade or pro­
fession.’' The plaintiff swears that he is a licensed chauf­
feur and that he makes his income and living “solely and 
exclusively from the operations of the motor car seized 
herein or a professional chauffeur in the Town of Leduc and 
surrounding district." This is not controverted

A "chauffeur" under the Motor Vehicles Act, 2-3 Geo. V. 
1911-12 (Alta.), ch. 6, under which the license is granted, 
is defined to be “any person operating a motor vehicle as 
mechanic, paid employee or for hire."

The Judge considered that the case of Lavell v. Richings, 
[1906] 1 K.B. 480, 75 L.J. (K.B.) 287, was in point and 
that he ought to follow it.

In that case a cab was seized under a distress for rent 
due by the cab driver. The cab was owned by the plaintiff, 
who was not the tenant, and only rented and he claimed it. 
The Act to amend the Law of Distress for Rent, ch. 21 of 
51-52 Viet. 1888 (Imp.), by sec. 4 made exempt from dis­
tress for rent “any goods or chattels of the tenant or his 
family which would be protected from seizure in execution 
under section ninety-six of the County Courts Act 1846 ”

Alta.

App. Div.

Bik.nh

Christian*
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Christian-

The last-mentioned section provides that under an executi.m 
in the County Court against the goods and chattels of any 
person the bailiff may seize “any of the Goods and Chattels 
of such Person or his Family (excepting the Wearing Ap­
parel and Bedding of Such Person or his Family, and the 
Tools and Implements of his Trade to the Value of Five 
Pounds, which shall to that Extent be protected from such 
Seizure).”

It is to be observed that both of these sections are deal­
ing expressly with the goods of the debtor (tenant debtor 
or judgment debtor) but neither on the argument of counsel 
nor in the reasons for judgment does it appear in either 
report above cited that any reference was made to the fact 
that the cab in question was not the property of the debtor. 
The Court unanimously held that it was an implement of 
the cab driver’s trade and therefore exempt and that such 
implements of trade were protected only to the extent of 
£5 in value, yet it was wholly exempt because it was impos­
sible to leave a value of £5 without leaving the whole.

With all respect, the reasoning of the judgment does not 
appeal to me as satisfying but in any event I am of opinion 
that it is not quite on all fours with the present case.

What was exempt there was ‘the tools and implements" 
of the debtor’s trade. What is exempt with us is the tool- 
and necessary implements used by the debtor in his trade’ 
or profession. The word “trade" has a variety of mean­
ings. It is quite commonly used as synonymous with 
“occupation," and not being governed or modified by any 
accompanying words in the English statute the Court might 
very well interpret it as in the cited case it presumably did 
as having such a meaning. It is quite clear however that 
in our ordinance it cannot be so construed. Two classes of 
occupations are mentioned, trades and professions- In 
the preceding paragraphs of the sections are provisions in 
respect to farmers who quite clearly are not included in 
this paragraph for the particular tools and implements 
applicable to their occupation are definitely specified. There 
are also other provisions having a general application re­
gardless of occupation. The New International Dictionary 
defines trade in the specific sense as “The business which 
a person has learned and which he engages in for procuring 
subsistence or profit: occupation esp. mechanical employ­
ment as distinguished from the liberal arts, the learned pro-
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fessions and agriculture. In Freeman on Executions, 3rd 
ed. at para. 226, pp. 1206, 1207, it is said: “Where the 
statute provides for the exemption of the tools of a debtor 
used in his trade two questions must be presented for con­
sideration. (1) What is a trade within the meaning of the 
statute; and (2) What is a tool. The word "trade" is not 
as employed in these statutes synonymous with business, 
occupation or employment. It includes only the occupa­
tion of one who is a mechanic, and works at manual labour 
with the aid of his tools and not one who conducts the busi­
ness of contractor, manufacturer or merchant."

In the Revised Ordinance N.W.T. 1888, ch. 45, the 
exemption was: “The tools and necessaries used by the de­
fendant in the practice of his trade or profession ” In 
1892 by Ordinance No. 14 this was amended by substituting 
for the word “necessaries" the words “necessary instru­
ments to the extent of two hundred dollars." The word 
“tools" is the common and appropriate word to describe the 
instruments used by the carpenter, the mason, the black­
smith, etc., in the exercise of his trade while “instruments” 
is the more common and appropriate term when referring 
to professional men such as physicians, architects, sur­
veyors, etc. The limitation to $200 in value also suggests 
the contemplation by the Legislature of instruments of no 
great value.

The substitution of “implement" for “instruments" and 
of “judgment debtor" for “defendant” was made by the 
Consolidation Commission in 1898 and not by any formal 
legislative amendment. It is not necessary to define with 
exactness what is a “trade" within the meaning of the Ordin­
ance, or what is a “tool" or “implement" but it is sufficient 
to say that in my opinion for the reasons given the occupa­
tion of the debtor in this case is not such a trade any more 
than would be that of the owner of a passenger vessel oper­
ated for carrying passengers on one of our rivers or a 
steel manufacturer using an expensive machine for his 
work nor would a valuable automobile or a steam or other 
power driven vessel or expensive machine worth perhaps 
many thousand dollars be a tool or implement within the 
meaning of the section. I would therefore allow the appeal 
with costs and direct judgment below in favour of the de­
fendant, with costs.

Stuart, J.:—I agree with the opinion of Harvey, C.J. 
Taking the section in its ordinary meaning, I cannot think

Alla.

App. Div.
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that the Legislature, when using the two words “tools" ami 
“implements" in the plural and placing a limitation in value 
obviously upon a number of articles taken together, in­
tended to include a single but very valuable article in tlie 
nature of a conveyance which the debtor uses as a carrier 
of passengers. Even if the carriage of passengers fur 
hire came within the meaning of the word “trade” which I 
think it does not, I do not think a single valuable chat! el 
like an automobile is within the meaning of the expression 
“tools and implements.” When the Legislature said to a deb­
tor in substance, “You may possess and enjoy the tools and 
implements (in the plural) of your trade up to the value m 
all of $200 and you cannot be disturbed in their possession 
by execution," I cannot believe that it means to say “You 
may acquire a single chattel of three or four, five or ten 
times that value, use it as your means of livelihood in con­
veying passengers and you shall not be disturbed.” Tli - 
would exempt steamboats and aeroplanes when so used.

The point seems to have been so decided in South Caro­
lina in Eastern Mfg. Co. v. Thomas (1909), 64 S.E. Rep. 401, 
82 S.C. 509, noted in “Words and Phrases," vol. 4, 2nd série . 
p. 936.

In any case if I had been of another opinion I should have 
only allowed the debtor to retain $200 out of the proceeds of 
the sale. In the present case he will in fact get that bene­
fit anyway though of course this consideration is not rele­
vant.

Beck, J.:—I concur in the result.
Appeal allowed.
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ROUSE ft HALL v. MOOSE JAW ELECTRIC R. <X>.
Saskatchewan Court of Appeal, Haultaln, C.J.S., Lament and 

Turgeon, JJ.A. June 13, 1921.

Saak.
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Street Railways (#III.B—33)—Vehicle Crossing Track—Duty of 
Mot orman on Seeing—Car Capable of Being Stopped by 
Emergency Brake—Use of Hand Brake-Collision—Negli­
gence—Liability of Company.

A motor man who upon seeing a wagon on the car track ahead 
has plenty of time to avoid a collision by applying the emer­
gency brake but who takes the risk of stopping the car by 
using the hand brake and only applies the emergency brake 
when it becomes evident that a collision is unavoidable is 
guilty of negligence and the railway company is responsible 
for the resultant damage.

Rouse & 
Hall

Moose Jaw 
Electric R. 

Co.

APPEAL by plaintiffs from the judgment at the trial, 
dismissing an action for damages to a popcorn and peanut 
wagon through being struck and overturned by defendants’ 
street car. Reversed.

C. E. Gregory, K.C., for appellants.
W. M. Rose, for respondent.
Haultaln, CJ.S., concurs with Turgeon, J.A.
1 .amont, J.A.:—The plaintiffs in this action claim for 

damages done te their popcorn and peanut wagon through 
being struck and overturned by the defendants* street car, 
and the plaintiff Hall claims for personal injuries received 
by him in the same collision. On the night of September 
15,1919, the plaintiff Hall was driving the wagon home. He 
drove north on the right hand side of Main street until he 
came to Stadacona street, he then turned his horse to the 
left to cross the street car tracks. He says that, as he 
turned his horse, he looked south along Main street and 
saw the defendants’ street car opposite Ominica street, a 
distance of nearly 300 ft. away- Being satisfied that the 
car could not reach him before he got across the railway 
tracks, he did not look again. Before he got across, however, 
the street car hit him and upset his wagon. The trial Judge 
found that there was no negligence on part of the defend­
ants; that the street car was being driven at a reasonable 
rate of speed; that the brakes were in proper order, and 
that the motorman did all he could to avoid the accident. 
He accordingly gave judgment for the defendants. The 
plaintiffs now appeal.

In my opinion the evidence of the motorman himself 
establishes that the finding of an absence of negligence on 
part of the defendants cannot be upheld. In one place the 
motorman testified that he was at Cordova street, a distance

12—60 d.l.r.
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of 129 ft. from the scene of the accident, when he first iw 
the plaintiffs’ wagon. In another place he stated that he 
was within 60 ft. of the wagon when he first observed it. 
To my mind it does not make any difference which of these 
statements we accept, for he also admits that he could have 
stopped his car in less than 60 ft. had he applied the enii-r 
gency brake at once. The defendants’ inspector testihud 
that, at the rate of speed the motorman said he was going, 
the car could easily have been stopped in 46 ft. The motor- 
man did not apply the emergency brake when he first saw 
the plaintiffs' wagon on his track. He says he applied the 
hand brake first, and only applied the emergency brake 
when he saw he could not stop without hitting the wagon. 
The conductor of the street car testified that the emergency 
brake was not applied until the street car was within 25 
ft. of the wagon. This evidence, in my opinion, makes 
quite clear what happened. The defendant Hall was cross­
ing the street car tracks to go along Stadacona street. The 
defendants’ motorman saw him when he was sufficiently 
far away to have stopped his car and have avoided the acci­
dent had he applied the emergency braHg. He however 
thought he could stop the car by using the hand brake 
alone, and took the risk of doing so. In my opinion no 
prudent motorman, going at 9 miles an hour, seeing a 
wagon crossing the tracks only 60 ft. away, would risk 
approaching within 26 ft. of the wagon before applying his 
emergency brake. He should have applied it sooner, and his 
failure to do so constitutes negligence for which the defend­
ants are responsible. Furthermore, I cannot conceive how a 
motorman, who is keeping a proper look-out, could approach 
within 60 ft. of a wagon crossing his track at a very slow 
rate without seeing it.

The appeal, in my opinion, should be allowed with costs, 
the judgment below set aside and judgment entered for the 
plaintiffs, with costs, for damages which I would assess 
at $109.40, the amount of special damages claimed. The 
damages to the plaintiff Hall for personal injuries, I would 
assess at $25.

Turgeon, J.A.:—In this case the plaintiffs sue the de­
fendant company for damages arising out of an accident 
which occurred in the city of Moose Jaw on September 5, 
1919, when one of the defendant’s cars ran into a peanut 
and popcorn wagon being driven by the plaintiff Hall across 
the company’s line of railway. The trial Judge finds the 
following facts:
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"On the evidence I find the following facts : On the night 
of the 5th September, A D. 1919, at the hour of 11.30 p.m. 
the plaintiffs’ wagon was proceeding north along Main 
street ; that the night was fairly dark, and that the street 
lights were dim, that is, that of the three lights which 
are on each electric light standard on Main street only the 
top one was burning. That the plaintiff Hall, before he 
crossed the track, looked down Main street and saw the 
street car (as he alleges, although in this he in my opinion 
was mistaken and the street car was much nearer than he 
thought) about the corner of Ominica street; that he pro­
ceeded north, and his evidence is—although it is not very 
conclusive and his manner in giving this part of his evidence 
led me to believe that he was not very well satisfied (even 
in his own mind) that he turned on the defendant com­
pany’s track and attempted to cross Main street to get 
to Stadacona street going west just about the middle of the 
Methodist church, which is situated on the east side of Main 
street. If he turned to go west along Stadacona street 
about the middle of the Methodist church he might have 
crossed to the north, and therefore to the right, of the 
centre line of intersection of Main street and Stadacona 
street. The evidence of the defence, however, is, and I find 
this to be the fact, that he really did turn on to the street 
railway track some distance to the south of the intersection 
of Main and Stadacona streets, which would be some dis­
tance to the left of the intersection of the centre lines of 
Main and Stadacona streets, and would also be in violation 
of the provisions of section 38, ch. 42 of the Statutes of 
Saskatchewan for 1917, on which defendant relies. I fur­
ther find that the plaintiffs’ light wagon had no light of any 
kind on it, and nothing to indicate that it could be distin­
guished by a motorman approaching it from the south. 
The evidence further shows that the driver’s view is 
obscured by reason of the fact that he is somewhat enclosed 
when he is sitting driving the wagon by the fact that the 
side of the wagon projects on his left, and in order to look 
behind he is forced to bend forward and turn to the left. 
After having turned on the track, the plaintiff Hall pro­
ceeded to cross the track, but before he had completely 
cleared the same he was struck by defendant’s car and the 
wagon was considerably damaged and the plaintiff Hall sus­
tained certain injuries for which the action is brought."

The trial Judge then proceeded to find that the accident
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was caused by the plaintiffs’ own negligence, that the 
brakes on the car were in order, and that the motorn in 
in charge of the car did all he could to avoid the acciduit. 
He dismissed the plaintiffs' claim with costs.
• With all deference, I think that this judgment must he 
reversed. Even if the plaintiff Hall himself was guilty of 
the initial negligence, I am convinced that the motorm.m 
might have avoided the collision by using proper care after 
he saw the plaintiffs’ wagon on the track ahead of him and 
had the possibility of danger brought home to him. Instead 
of making use of the best means at his disposal—an appli­
cation of the emergency brake which I believe from the 
evidence would have stopped the car in good time, he first 
applied the hand brake, and he says that he did not make 
use of the emergency brake until he saw that the hand 
brake was not likely to prove effectual. When he did apply 
the emergency brake, it was too late, and the car struck 
the wagon. He says that the accident would not have 
occurred if the car had stopped a foot short of the point 
where it did stop, and that in fact the blow struck by the 
car was “more of a push than a hit,” which I presume means 
that the speed of the car had become very low at the moment 
of the impact. I am convinced that, under these circum­
stances, an immediate application of the emergency brake 
would have avoided the accident and that the motornnin 
was negligent in not applying it.

I think the District Court Judge bases his conclusions 
very largely upon the finding which he makes in his judg­
ment at p. 95 of the appeal book, where he says that “the 
motorman did not see the plaintiffs’ wagon until he was 
within about 80 ft. of it." If he was in fact at so short a 
distance from the wagon when he first saw it, then of course 
the case would be very different, because the use of the 
emergency brake might not have been sufficient to avoid 
the collision. But I cannot see how the trial Judge can find 
any evidence to support his finding regarding the distance 
of 30 ft. The only witness who could give positive evidence 
as to this is, of course, the motorman himself. In his exam­
ination for discovery, part of which was put in evidence at 
the trial, the motorman first says that he saw the wagon 
from a distance of about two car lengths, which he thinks 
would be about 60 ft. Later he says that the car was at 
Cordova street when he first saw the wagon half-way across 
the track. According to the plan filed, Cordova street is
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at the very least 100 ft. from the scene of the accident, 
even if we assume that the plaintiff turned on to the track 
at a point south of the proper crossing-place as alleged by 
the defendant. There seems to be no evidence at all to shew 
that the street car was less than two car lengths, or about 60 
feet, from the wagon when the motorman saw the wagon. 
In that case I think there can be no doubt that, if the emerg­
ency brake had been applied at once, the accident would not 
have occurred. The motorman himself says that the car 
can be stopped in less than two car lengths. Conductor 
Broadbent, who was on the car at the time, says that the 
car might have been stopped in about 50 feet. He also says 
that the emergency brake was not applied until the car was 
within less than 25 ft. of the wagon. According to In­
spector Wright, another official of the company, the car 
might have been stopped within about 45 ft.

It seems to me clear from the evidence that this is a case 
where the negligence without which the accident would 
not have occurred was the negligence of the defendant’s 
motorman, and that the defendant is liable to the plaintiffs 
for the damage caused.

The appeal should be allowed, with costs, the judgment 
in the Court below set aside and judgment entered for the 
plaintiffs with costs.

I think the plaintiffs are entitled to damages in the sum 
of $36.40 for repairs to their wagon, and for $40 for the 
loss sustained by reason of the fact that they were unable 
to use their wagon for their business for several days ; $8 
for loss of their stock of butter, etc., $25 for the injury 
done to the wagon in addition to the amount paid for re­
pairs, and I would allow the plaintiff Hall the sum of $25 
on account of whatever physical suffering he had.

Appeal allowed.

MII.11VRX v. GRAYSON; IN RE WALHH ESTATE.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 

Mignault, JJ. March 11, 1921.
Wills ($111.A—75)—Bequest—Conditional Revocation—Condition 

Not Entirely Fulfilled—Validity of—Legacies Payable More 
Than One Year After Testator’s Death Without Interest—Con­
struction—Residuary Bequest Limited to Personalty—Real 
Estate Specifically Dealt With—Intestacy as to Balance.

The testator bequeathed to five children of his sister $800 each. In 
a codicil he directed that “In the event of it being found that 
1 have not effectually by the said will ordered that the moneys 
due under the policy of insurance in the Independent Order of 
Foresters Number 57437 and under the policy of insurance in
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the Ancient Order of United Workmen, dated August 1st, D. 
1892, should be and become part of my estate directed t< i,e 
distributed under the terms of my said will, the said bequ sts 
to the said nephews and nieces, the children of my said si r. 
be and are hereby revoked.” The testator had by his will 
directed that the proceeds of both these policies should be ml 
become part of his estate, his order as to the Forester’s pi. ey 
was effectual, but the like order as to the Workmen’s policy 
was ineffectual. The Court held that there was no revocation 
of the bequests, the condition being that both policies elm ihl 
become part of the estate, and this condition had not 1 n 
fulfilled.

Held also under the following residuary clause, ‘I bequeath ill 
the residue of my personal estate and effects share and share 
alike to the following children (naming them) of my neplu w 

. . . to be paid to them without interest when they n h
the full age of twenty-one years,” that the interest which tin- 
legatees were deprived of remained part of the estate a ini 
passed under the residuary bequest of personalty, the words 
“without interest” were senseless and should be ignored.

Held also that the residuary bequest expressly limited to personal 
estate could not be extended to include the proceeds of : In- 
conversion of the real estate and hence if anything thon of 
remained after applying as specifically directed, there would 
be an intestacy pro tanto.

APPEAL from the judgment of the Saskatchewan Court 
of Appeal on a submission made for the construction of a 
will. Varied.

The judgment of the Court appealed from was given by 
Haul tain, C.J.S., and was as follows :—

The matters in question in this appeal turn on the con­
struction of the will and codicil of the late William Walsh 

The provisions of the will and codicil which it is necessary 
to consider are as follows :—

“I revoke all former wills or other testamentary disposi­
tions by me at any time heretofore made, and declare this 
only to be and contain my last will and testament. I dire t 
all my just debts, funeral and testamentary expenses to be 
paid by my executors hereinafter named, as soon as con­
veniently may be after my decease. I bequeath to irv 
brother Thomas Walsh, the sum of One thousand ($100o) 
dollars to be paid to him without interest four years after 
my death. I bequeath to my niece Margaret Ethel 
Carthy wife of William R. McCarthy the sum of one thous­
and ($1000) dollars to be paid to her without interest four 
years after my death. I bequeath to my sister Mary Ben i. 
wife of Robert E. Berry of Portage la Prairie, in the Prc 
ince of Manitoba, the sum of one thousand ($1000) dollu 
to be paid to her without interest four years after my dea'
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I bequeath to my nephews William Milbum, Robert Mil- 
burn, Walter Milbum, and to my nieces, Mary Milbum, Ida 
Milbum, the sum of eight hundred ($800) dollars each, to 
be paid to them without interest four years after my death.
I bequeath to my nephew Robert George Walsh the sum of 
une thousand ($1000) dollars to be paid to him without in­
terest four years after my death. I bequeath to my nephew 
Thomas Alexander Walsh the sum of one thousand ($1000) 
dollars to be paid to him without interest four years after 
my death. I bequeath to Mary Catherine Walsh wife of 
my nephew Frederick J. Walsh the sum of three thousand 
($3000) dollars to be paid to her ten years after my death. 
My executors are directed to invest the said sum of three 
thousand ($3000) dollars during the said ten years in first 
mortgages and pay to her during the said ten years the in­
terest therefrom yearly. I bequeath to my nephew Fred­
erick J. Walsh, provided he shall discharge all obligations 
upon which I am jointly liable with him, either in the Bank 
of Montreal, John Deere Plow Company or anyone what­
soever arising out of any business carried on by the said 
Frederick J. Walsh, the sum of five thousand ($5000) dollars 
to be paid to him, subject as aforesaid, in five years without 
interest after my decease. Failing such discharge by the 
said Frederick J. Walsh, the said bequest is revoked abso­
lutely. The intention being that my estate shall not be 
called upon to discharge the said obligation, and pay the 
said Frederick J. Walsh.

“In the event of death without issue of any of the afore­
said legatees before the time named for payment as afore­
said, the said legacy shall form part of the residue of my 
estate and be distributed as hereinafter set out. I hereby 
direct that the proceeds of my policy of insurance in the In­
dependent Order of Foresters to the best of my recollection 
number 57437 for two thousand ($2000) dollars, dated 
January 18th, 1893, and that the proceeds of my policy of 
insurance in the Ancient Order of United Workmen for two 
thousand ($2000) dollars, dated July 21st, 1892, notwith­
standing any designation of beneficiary or beneficiaries 
herein shall be and become part of my estate directed to be 
distributed in this my will. I bequeath all the residue of 
my personal estate and effects share and share alike to the 
following children of my nephew Frederick J. Walsh, Jean 
Mary Walsh, Kathleen Lillian Walsh, Marie Margaret 
Walsh, Thomas Robert Walsh, Frederick Michael Walsh.
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to be paid to them without interest, when they reach the 
full age of twenty-one years. I devise and bequeath all eiy 
real estate of every kind and all my personal estate and 
effects, unto my executors and the survivor of them, and 
his successor, their and his heirs, executors and admin­
istrators respectively, according to the nature thereof upon 
trust, that my trustees shall and will call in and convert 
into money, and such thereof as shall not consist of money 
within four years from the date of my death, and shall call 
in and add to the monies produced on such sale call in and 
convert and call in and add to my said moneys : 1. Pay my 
funeral and testamentary expenses and debts. 2. The leg­
acies bequeathed by this my will.

“I authorise the executors of this my will to invest the 
monies of my estate in good investments, which they deem 
reasonably secure.

I direct that in case of deficiency of assets for the pay­
ment of all pecuniary legacies hereinbefore bequeathed that 
all the legacies hereinbefore bequeathed to my said legatees 
respectively shall abate rateably; in other words each leg­
atee shall bear his proportion of the rebate. I nominate and 
appoint William Grayson of Moose Jaw, Saskatchewan, 
solicitor, and Peter A. Reilly, of Moose Jaw, Saskatchewan, 
agent, my executors and trustees of this my will.”

Codicil.
“In order that there may not be any possible misappre­

hension in respect to my bequests in my said will to my 
nephews and nieces the children of my sister Margaret À 
Milbum. I hereby declare that in the event of it being found 
that I have not effectually by the said will ordered that 
the moneys due under the policy of insurance in the Indep­
endent Order of Foresters 67437 and under the policy of 
insurance in the Ancient Order of United Workmen, dated 
August 1st A.D. 1892, should be and become part of my 
estate directed to be 'istributed under the terms of my 
said will the said bequests to the said nephews and nieces 
the children of my said sister be and are hereby revoked."

In an action brought by the executors against the An­
cient Order of United Workmen in the Supreme Court of 
Saskatchewan in 1916, it was decided that the money due 
under the policy in that Order was not disposed of by the 
will, so that it did not become part of the estate of the de 
ceased to be distributed under the will.

The executors applied by originating summons for the 
determination of the following questions arising in the ail-
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ministration of the estate:— 1. Whether William Milburn, 
Robert Milburn, Walter Milburn, Mary Milburn and Ida 
Lewis or any of them are entitled to any portion, and, if so, 
to what portion of the sum of $800 directed to be paid to 
each of them under the will and codicil. 2. Whether the 
entire residue of both real and personal estate, including 
accrued interest or other income (if any) is payable to the 
children of Frederick J. Walsh, mentioned in the will.

The application was heard by Bigelow, J„ in Chambers, 
who decided :—

“1. That the testator did not effectually provide that the 
two policies should become part of his estate, although he 
did effectually provide that one of the policies should be­
come part of his estate. I am of opinion that the intention 
of the testator was that the bequest to the five children 
should be revoked only so far as one or both of these pol­
icies should not be available to the estate I hold that the 
$800.00 bequest to each of the five children is revoked as 
to $400.00 to each.

"2. That the ‘ residue", including the real estate which 
was directed to be converted into money and any accum­
ulated interest, goes to the children of Frederick J. Walsh 
when they reach the full age of twenty-one years.”

I notice that the formal order in the matter provides with 
regard to the first point that, “the said legacies will be 
fully satisfied by the plaintiffs paying to the said legatees 
pro rata the moneys received by the plaintiffs as the pro­
ceeds of the policy carried by the testator in the Independ­
ent Order of Foresters.”

The legacies in question were not specific legacies of the 
insurance money, because, even if both policies had come 
under the will and had increased the estate by $4000, these 
legacies were liable to abatement pro rata under the clause 
of the will referred to as clause (f) above; while, on the 
other hand, if both policies had realised less than $4,000 to 
the estate, the legacies would not have been liable to abate­
ment for that reason alone.

If this view is correct, it completely meets the argument 
in support of the formal order that the intention of the test­
ator was to make these legacies effective to the extent to 
which the estate benefited by the insurance money. If the 
legacies are not completely revoked by the codicil, they are 
not revoked at all. The language of the codicil is plain and 
unambiguous, and it says, in so many words, that, if the

Can.

8.C.

Mll.ur HN 

Guay sox;



186 DOMINION LAW REPORTS [60 D.L.R.

Can.

8.C.

Miluubn

GKAYHON;

testator has not effectually provided by his will, that the 
moneys (that is, all the moneys) due under both policies 
shall become part of his estate directed to be distributed 
under the terms of his will, the bequests to the children of 
his sister should be revoked.

The appeal of the official guardian is therefore allowed, 
that portion of the order appealed from is set aside, and the 
executors will be advised that the legacy of $800 each to 
the children of Margaret A. Milburn are not payable und l i­
the terms of the will and codicil of the deceased.

There are two points involved in the second question, flic 
first concerning the real estate, the second concerning Hit- 
accrued interest or income arising from investments made 
by the trustees under the terms of the will.

So far as the real estate is concerned, I agree with the 
trial Judge that by the terms of the will there was a con­
version. There is a clearly expressed intention on the part 
of the testator to deal with the proceeds of the real estate 
as personalty and as a part of his general personal estate. 
Consequently, any balance that remains after payment of 
funeral and testamentary expenses, debts and legacies will 
go to the residuary legatees. Taylor v. Taylor (1853). : 
De G. M. & G. 190 at p. 194, 64 E.R. 76.

As to the accrued interest or income :
The argument on behalf of the appellants on this point, 

in my opinion was founded on a confusion between the in­
terest which is allowed on legacies after the end of one 
year from the testator’s death or after the time fixed for 
their payment and the interest or income resulting from 
investments of the moneys of the estate by the trustee-. 
General legacies, where no time has been fixed by the test 
ator for payment, carry interest after the expiration of the 
time above mentioned. Where a time is fixed by the will, 
generally speaking legacies do not carry interest before 
that time has arrived. Lloyd v. Williams (1740), 2 Atk. 
108, 26 E.R. 468; Heath v. Perry (1744), 3 Atk. 101, 2H 
E.R. 861; Tyrrell v. Tyrrell (1798), 4 Ves. 1, 31 E.R. 3 . 
Earle v. Bellingham (1857), 24 Beav. 448, 53 E.R. 430: 
Knight v. Knight (1826), 2 Sim. & St. 490, 57 E.R. 433.

All of the legacies in this case, except the one to Mary 
Catherine Walsh, are payable 4 years after the death of 
the testator, and are contingent as well. A contingent leg­
acy also does not generally carry interest while it is in sus-
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pense. From this it would seem that the use of the words 
"without interest” in relation to these legacies was 
unnecessary.

Any income which may accrue from the investment of 
these funds will, in my opinion, pass under the residuary 
Ix-quest. It is not “interest” according to the usual con­
struction of that word, and, in any event, it is not interest 
on the corpus of the residuary estate. In the case of a con­
tingent or future specific bequest where the legatee is not 
given the income by the will, it goes to the residuary leg­
atee. Wyndham v. Wyndham (1789), 3 Bro. C. C. 58, 29 
E.R. 407; In re Judkin's Trusts (1884), 25 Ch. D. 743.

It has also been decided that when payment of a resid­
uary bequest is deferred by the will, it carries the income 
which accrues before it vests in possession. Trevanion v. 
Vivian (1752), 2 Ves. Sen. 430, 28 E.R. 274; In re Drake- 
ley’s Estate (1854), 19 Beav. 395, 52 E.R. 403; Re Lindo 
(1888), 59 L.T. 462. See also In re Taylor, [1901] 2 Ch. 134.

I am therefore of the opinion, that while under the will 
as well as under the general law the residuary legatees are 
not entitled to interest before the arrival of the appointed 
period of payment, they are entitled to all the income which 
accrues before their bequests vest in possession, as well 
as to any income arising from the investment of any of the 
rest of the moneys belonging to the estate.

The appeal on these points will be, therefore, dismissed. 
The costs of all parties to this appeal, except the executors, 
should be paid out of the estate. The executors applied to 
the Court for advice and received it. They hal no further 
interest in the matter, except to await the result of the 
appeal.

C. C. Robinson, for appellant.
J. A. Ritchie, and M. G. Powell, for respondent.
Idington, J.:—This appeal arises out of the submission 

made to a Court below for a construction of the last will 
and testament of William Walsh, dated April 26, 1912, and 
a codicil thereto dated May 6, 1912.

Tfie second question thus submitted was stated as foll­
ows :— “(b) Whether William Milburn, Robert Milbum, 
Walter Milbum, Mary Milbum and Ida Lewis, formerly 
Ida Milburn, or any of them are entitled to any portion, and 
if so what portion of the sum of $800 directed to be paid to 
each of them under the following clauses in the said will 
and codicil thereto, namely :— I bequeath to my nephews, 
William Milburn, Robert Milburn, Walter Milbum, and to
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hundred ($800) dollars each, to be paid to them without 
interest four years after my death. T hereby direct that 
the proceeds of my policy of insurance in the Independent 
Order of Foresters to the best of my recollection Number 

,57437 for two thousand ($2,000) dollars dated January 18, 
1893, and that the proceeds of iny policy of insurance in 
the Ancient Order of United Workmen for two thousand 
($2,000) dollars, dated July 31st, 1892, notwithstanding any 
designation of beneficiary or beneficiaries herein, shall bl­
and become part of my estate directed to be distributed in 
this my will.

“In order that there may not be any possible misappre­
hension in respect to my bequests in my said will to my 
nephews and nieces the children of my sister Margaret A 
Milburn I hereby declare that in the event of its being found 
that I have not effectually by the said will ordered that the 
moneys due under the policy of insurance in the Independ­
ent Order of Foresters Number 57437 and under the policy 
of insurance of the Ancient Order of United Workmen 
dated August 1st., 1892, should be and become part of my 
estate directed to be distributed under the terms of my 
said will the said bequests to the said nephews and nieces 
the children of my said sister be and are hereby revoked." 
in view of the fact that no moneys under the policy of in­
surance in the Ancient Order of United Workmen wen- 
paid or became payable to the estate of the said deceased."

Bigelow, J., before whom the application was first heard 
construed the said will and codicil as giving to the Milburn 
legatees each a share of the moneys due under the policy 
of the Independent Order of Foresters, which undoubtedly 
became part of the estate of the testator.

He seems to have observed the fact that the total amount 
of the two policies on their nominal face value of $2,000 
each, would, when added together, amount to the sum of 
$4,000, which would produce to each of the Milburn leg­
atees, the sum of $800, and that the intention of the test­
ator, when illuminated by what appears in the codicil, was 
probably, when read in light thereof, to have the said leg­
acies paid out of that fund.

The testator had not, whatever may have been in his 
mind, clearly expressed by his will any such intention. It 
may be highly probable that in light of what is now pres­
ented to us that it was from the fund these policies would 
produce that he desired to pay the said legacies, 
my nieces Mary Milburn, Ida Milburn the sum of eight
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The bequests are made in the most absolute form and 
hence payable out of his estate ; unless he has in some way 
pro tanto revoked his will.

Upon appeal to the Court of Appeal for Saskatchewan that 
Court reversed the said judgment. See ante p. 182.

Curiously enough that judgment of reversal proceeded 
upon the assumption that the language of the codicil is 
plain and unambiguous and therefore held the said leg­
acies to each of the Milburns had been revoked thereby.

They now appeal from that judgment to this Court and 
their counsel points out (what is fairly arguable in my op­
inion) that so far from the said language of the codicil be­
ing “dear and unambiguous" it is capable of other mean­
ings than that given it by the Court of Appeal below.

If the disjunctive “or” had been used instead of the con­
junction “and," of course there would have been a clear 
revocation on account of one of the policies having, by its 
terms, been given to others designated in same, and hence 
did not fall into the testator’s estate.

But the implied, if not the express, condition precedent 
upon which the alleged or intended anticipative revocation 
of the codicil was to take place, never came into existence, 
and the legacies stand unrevoked. In any event, unless 
and until a clear intention to revoke appears we should not 
hold the bequests revoked.

The bequests to appellants and the direction that the 
proceeds of the policies should become part of testator’s 
estate, were in the will separated by five paragraphs, each 
distinctly dealing with other matters.

Yet they were, I submit, improperly presented in the 
question submitted relative to them, as if the bequests and 
directions had been so placed or connected in the will, sug­
gesting a possibly close relation of these subject matters, 
and tending thereby to confuse.

No one could suspect any such relationship of subject 
matters from a mere reading of the will.

And the codicil is in the same question placed next after 
two independent clauses.

Whether all this has in fact confused I know not. But 
such a condition of things leads me to repeat that there 
never was in fact room for so blending, as it were, subject 
matters absolutely independent of each other, and each to 
be given only its own express force and effect by strict ob-
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servance of the language used in each expression of thought 
so presented-

It is fairly arguable that the testator having disclosed by 
the codicil what he had in mind relative to the source from 
which these legacies were to be paid, we may, without re­
sorting to mere speculative opinion of possible intention 
having any sphere in which to operate clearly find that un- 
less and until there was a failure to bring both policies into 
his estate, no revocation was intended.

The appeal should, therefore, be allowed with costs 
throughout, to appellants out of testator’s estate.

I agree that if such view as that of Bigelow, J., had been 
suggested to the testator framing this codicil, he possibly 
would have assented thereto but more probably would have 
considered who had in fact been designated, and seen that 
they, or some of them, did not get the duplicate shares they 
were seeking, and getting, if the judgment appealed from 
stands.

Two other questions are raised by the same appellants in 
regard to which it occurs to me as quite possible that the 
nature of the estate and the relative parts thereof to bear 
its burden, may be such as to leave the appellants without 
any direct, or even indirect, interest in having same 
determined.

If they get paid the legacies bequeathed to them or can­
not claim as heirs at law, they need not concern themselves 
with the determination of these questions. No objection 
of that kind having been taken by counsel for respondents, 
I presume it is deemed necessary to have same determined 
even if my view, or the alternative one of Bigelow, J„ is 
adopted in regard to the above question, No- 2. of the sub­
mission, with which I have dealt.

The first of these questions is thus stated in said appell­
ant’s factum:—

“In holding that the legatees of the residuary personalty 
are entitled to the interest or income accruing thereon be­
tween the date of the testator’s death and their attaining 
the age of twenty-one years : and”

And in another form the question is, in same factum, pre­
sented thus:—

' The next question is whether the residuary legatees 
are entitled to the interest or income accruing from in­
vestments of the residuary personalty between the date 
of the testator’s death and their attaining the age of
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twenty-one years, notwithstanding the express direction of 
the will that the residuary personalty is to be then divided 
among them ‘without interest.’ "

The disposition thereof turns upon the interpretation and 
construction of the residuary bequest, which reads as 
follows:—

“I bequeath all the residue of my personal estate and 
effects share and share alike to the following children of 
my nephew Frederick J. Walsh, Jean Mary Walsh, Kathleen 
Lillian Walsh, Marie Margaret Walsh, Thomas Robert 
Walsh, Frederick Michael Walsh, to be paid to them without 
interest, when they reach the full age of twenty-one years.”

The question raised thereon is whether or not the words 
“without interest" therein can be given any effect and if 
so what?

1 have tried to give these words some effect but failed 
to find anything rational to which direct effect can be given 
unless we extend the primary meaning of the bequest which 
is expressly confined to “the residue of" the “personal 
estate and effects" which certainly does not comprehend 
real estate. Surely that residue must comprehend all inter­
est earned from investments of purely personal estate.

It might be surmised that if we attribute all intention on 
the part of the testator to exclude interest from the invest­
ments of proceeds of sales of real estate after the conversion 
of the latter, we might catch a glimpse of something poss­
ibly existent in his mind which the words would express. 
The decisions cited in the factums of counsel do not carry 
us very far.

The unfortunate expression may help by virtue of said 
decisions to maintain the position taken by appellants in 
their third contention, which is that the residuary bequest 
expressly limited to personal estate cannot be extended to 
include the proceeds of the conversion of the real estate and 
hence if anything thereof remains after applying same as 
specifically directed there should be no intestacy pro tanto. 
There is much to be said for that contention.

The will provides, next after the above quoted residuary 
bequest as follows:—

“I devise and bequeath all my real estate of every kind 
and all my personal estate and effects, unto my executors 
and the survivor of them, and his successor, their and his 
heirs, executors and administrators respectively, according 
to the nature thereof upon trust, that my trustees shall and
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will call in and convert into money, and such thereof as shall 
not consist of money within four years from the date of my 
death, and shall call in and add to the monies produced on 
such sale, call in and convert and call in and add to my said 
moneys.”

It was stoutly contended by counsel for the official 
guardian that the case of Singleton v. Tomlinson (1878), 
3 App. Cas. 404, is decisive of the question raised, and it 
certainly would be if the provisions in the will there in 
question were either identical or quite analogous.

The will in that case started out with a direction to con­
vert the estate, real and personal, and then proceeded to 
dispose of “the proceeds” of such conversion in manifold 
ways with one exception specifically dealt with, and sub­
ject thereto ended by constituting a party named, the test­
ator's legatee.

How could he be supposed to be residuary legatee of any­
thing save the balance of the fund thus produced?

Here the provision for conversion comes last and after 
the residuary bequest above quoted which restricts its op­
eration to the personal estate.

With great respect, I fail to see much resemblance between 
the Singleton case relied upon and this, especially in light of 
the stress laid by Lord Cairns and others on the words “(lie 
proceeds.”

Then to cover the ground of the effect of a direction to 
convert real and personal estate, there are numerous de­
cisions shewing that such a direction, even when acted upon 
and the conversion completed, is in itself by no means de­
cisive of the ultimate character and destiny of the fund so 
created, if there is open the question of intestacy as there is 
here if the restricted nature of the residuary bequest is 
had in view.

Of the numerous authorities cited on either side and duly 
considered by me perhaps the case of Amphlett v. Parke 
(1831), 2 Russ. & M. 221, 39 E.R. 379, is the strongest in 
appellant's favour.

There the will not only directed a conversion of the real 
estate which was to be considered as personal estate with 
a gift as here of the residue of the general estate.

The review of the decisions in the Opinion judgment of 
that case is in itself valuable as well as the judgment, and 
though those affected thereby were proceeding to the Hoti<e 
of Lords, they prudently settled the matter by dividing 
evenly.
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The net result of the authorities seems to me to be that 
the provisions of the will itself and the language used in 
making same must be kept in view in deciding whether or 
not there has been clearly intended a conversion of realty 
into personalty with interest, to determine the scope of the 
residuary bequest.

The best opinion I can form, keeping that in view, is that 
the restricted nature of the residuary bequest given by 
above quoted provision is such as to render it impossible to 
say that the testator really intended by his later creation of 
a trust to finally determine all the proceeds to become 
thereby personal property within the meaning of the resi­
duary bequest.

The direction to pay thereout debts and legacies does not 
seem to be a satisfactory basis upon which to so decide. 
To pay legacies I should read as to pay specific legacies, and 
all the more so as payment in all cases involved, except 
when otherwise specified, was to be “without interest," 
which might reasonably be referable to interest on the real 
estate proceeds, and thus be made intelligible and effective.

I am of opinion that as to any proceeds of real estate so 
converted, if not eaten up by debts and specific legacies, the 
testator died intestate.

There is a cross-appeal by the executors against the ruling 
of the Court below refusing them costs.

That was a matter entirely in the discretion of the Court 
Mow and, by the settled jurisprudence of this Court, we, 
even when we have jurisdiction, refuse to entertain any 
appeal merely as to costs.

Moreover I agree in the opinion of the Court below that 
an executor's duty ends when he gets what he has asked 
and he is not supposed to take a partisan part.

Hence I think the cross-appeal must be dismissed with
costs.

Duff, J.:—The only question requiring examination is the 
question whether the residue affected by the testator’s be­
quest of “all the residue of my personal estate and effects 
includes the real estate directed to be converted. In my 
opinion the meaning of the will is plain. The bequest of the 
residue is a bequest dealing with the subject matter which 
is described as “the residue of my personal estate and ef­
fects." The devise of the real estate is clearly, I think, 
a devise and the direction to convert is clearly, I think, a 
direction for the purposes of administration only and in
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consequence the bequest of the residue affects only | to- 
perty which was personal estate independently of the li gal 
operation of the devise.

There is a cross-appeal as to costs- I can entertain no 
doubt that the executors and trustees were acting properly 
in the exercise of the statutory authority to submit ques­
tions arising upon the construction of the will for the 
opinion of the Court ; and having commenced an action hy 
way of originating summons with that object, it was not 
only their right but their duty as well to be represented 
in the Court of first instance and on any appeal that might 
be taken from the judgment of the Court of first instance 
for the purpose of seeing that the Court was correctly 
informed with regard to the considerations bearing upon 
the subjects brought before the Court for examinât inn. 
That being so, they are by law entitled to their costs by 
statutory right and the order of the Court of Appeal refus­
ing them their costs was an order prejudicing them in a 
substantive right and one consequently of which they are 
entitled to complain by way of appeal.

Anglin, J.:—To five children of his sister, William Walsh 
by his will bequeathed a sum of $800 each. In a codicil he 
directed that:—

“In the event of it being found that I have not effectually 
by the said will ordered that the monies due under the 
policy of insurance in the Independent Order of Foresters, 
Number 57437, and under the policy of insurance in the 
Ancient Order of United Workmen, dated August 1st, A.I). 
1892, should be and become part of my estate directed to 
be distributed under the terms of my said will and the 
said bequests to the said nephews and nieces the children 
of my said sister be and are hereby revoked.”

The testator had by his will directed that the proceeds 
of both these policies “should be and become part of (his) 
estate.”

It is common ground that his order as to the moneys 
payable under the Foresters’ policy was effectual, but that 
the like order as to the workmen’s policy was ineffectual. 
It was held by Bigelow, J., that, under these circumstanc e s, 
the five legacies must abate to the extent to which the 
estate was augmented by the receipt of the insurance 
moneys ; and by the Court of Appeal, ante p. 182, that the 
five legacies were wholly revoked. With great respect. 1 
am unable to accept either view.
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The testator provided for revocation of the legacies upon 
the happening of a single condition—that the proceeds of 
both policies should become part of his estate. It is quite 
probable that the judgment of Bigelow, J„ would carry out 
what the testator actually had in mind. But, if that were 
his intention, he did not express it.

In the judgment of the Court of Appeal, on the other 
hand, the word “and" of the codicil seems to have been 
unconsciously converted into "or." For that construction 
1 cannot find justification and I have little doubt that it 
would defeat the testator’s purpose. The only safe course— 
the only course open to us—is to adhere strictly to the 
intention expressed and that is that revocation should 
ensue if, but only if, the condition prescribed has been 
entirely fulfilled.

The second question arises out of provisions making cer­
tain legacies payable more than one year after the testa­
tor’s death without interest. I entirely agree with the 
Judges of the Provincial Courts that the interest of which 
the legatees were thus deprived remained part of the estate 
and passed under the residuary bequest of personalty. The 
words “without interest" in the residuary bequest are 
senseless and were no doubt introduced per incuriam. They 
should be ignored.

The remaining question is whether the testator’s real 
estate was converted into personalty so that so much of it, 
or of its proceeds, as was not required to meet his pecuniary 
legacies passed under the residuary bequest couched in 
these terms:—“I bequeath all the residue of my personal 
estate and effects share and share alike to the following 
children of my nephew Frederick J. Walsh (naming them), 
to Ire paid to them without interest when they reach the 
full age of twenty-one years "

The only disposition of the real estate, made after all 
the legacies, including the residuary bequest, had been 
stated in these terms :—

“I devise and bequeath all my real estate of every kind 
and all my personal estate and effects, unto my executors 
and the survivor of them, and his successor, their and his 
heirs, executors and administrators respectively, according 
to the nature thereof upon trust, that my trustees shall and 
will call in and convert into money, and such thereof as 
shall not consist of money within four years from the date 
of my death, and shall call in and add to the moneys pro-
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duced on such sale call in and convert and call in and add 
to my said moneys : 1. Pay my funeral and testamentary 
expenses and debts. 2. The legacies bequeathed by this 
my will.”

Grammatically the word ‘ personal” in the residuary 
bequest qualifies the word “effects" as well as the ward 
“estate.” Under this bequest, apart from the effect of 
the direction for conversion of the real estate, it wo dd 
be abundantly clear that nothing except what was per n- 
ally at the testator’s death would pass. “Effects” is no 
doubt a comprehensive term. The meaning to be attached 
to it depends on the context. It may carry real estate 
Kirby-Smith v. Parnell, [1903] 1 Ch. 483; Smyth v. Smyth 
(1878), 8 Ch. D. 561 ; Att’y.-Gen'l. of British Honduras v 
Bristowe (1880), 6 App. Cas. 143, 50 L.J. (P.C.) 15; Ham- 
mill v. Hammill (1885), 9 O.R. 530. Alone it will not (l)oe 
v. Bring (1814), 2 M. & S. 448, 105 E.R. 447) ; and I know of 
no case where used in such context as “my personal estate 
and effects," it has been held to embrace realty. Such a 
context in my opinion excludes realty from its purview.

Did the testator intend by the direction for conversion to 
make the proceeds of his real estate personalty for all pur­
poses so that it should, as such, fall within his residuary 
bequest ? Such would be the effect of an absolute direc­
tion to sell not limited to any particular purpose. Singlet on 
v. Tomlinson, 3 App. Cas. 404, was such a case. There the 
person constituted “my residuary legatee” was held entitled 
to the surplus proceeds of realty not required to satisfy 
the dispositions made by the will. The same result follows 
where the residue, though designated personal estate, is 
clearly intended to comprise what remains of a blended 
fund arising in part from proceeds of converted realty

But here the testator has declared the purpose of a con­
version to be the payment of his funeral and testamentary 
expenses, debts and legacies. In such a case surplus pro­
ceeds of converted realty will not pass under a bequest of 
residuary personalty. Maugham v. Mason (1813), 1 Ves. b 
B. 410, at p. 416, 35 E.R. 159; and Collis v. Robins (1817), 
DeG. & Sm. 131, at p. 136, 63 E.R. 1002, are authorities in 
point. Amphlett v. Parke, 2 Russ. & M. 220; Fitch v. 
Weber (1848), 6 Hare 145, 67 E.R. 1117; Taylor v. Taylor 
(1853), 3 DeG. M. & G. 190, 43 E.R. 76; and Collins v. Wake- 
man (1795), 2 Ves. 683, 30 E.R. 841 (although the last-
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mentioned case is questioned in Theobald on Wills, 7 ed.
256), may also be referred to.

I do not find in the will before us any expression or — 
implication of intention that, notwithstanding the indica- M" “v 
lion of certain purposes of the conversion it is to be “out o»«r»ox; 
and out" and for all purposes. The leaning against intestacy lx m 
will not supply the omission of words expressive of the 
intention that the residuary legacy of personalty should in­
clude undisposed of realty or its proceeds.

"The avoiding of intestacy is to be regarded in construing 
doubtful expressions, but is not enough to induce the Court 
to give an unnatural meaning to a word." In re Benn 
(1885), 29 Ch. D. 839, at p. 847.

“In cases of ambiguity you may, at any rate in certain 
wills, gather an intention that the testator did not intend 
to die intestate, but it cannot be that, merely with a view 
to avoiding intestacy, you are to do otherwise than con­
strue plain words according to their plain meaning. A tes­
tator may well intend to die intestate. When he makes a 
will he intends to die testate only so far as he has expressed 
himself in his will." In re Edwards, [1906] 1 Ch. 570, at 
p. 574.

I would therefore, with respect, answer question (c) of 
the summons in the negative as to realty or proceeds thereof 
not required to pay funeral expenses and legacies. Such 
residuary realty or proceeds thereof passed as on an in­
testacy.

There remains to be dealt with the executors* cross­
appeal against the order of the Court of Appeal depriving 
them of their costs in that Court- No doubt it is most 
unusual that an appeal should be entertained in this Court 
on a mere question of costs. Here however the executors 
have been deprived of their costs not as a matter of dis­
cretion but on an erroneous view of the law, namely that, 
having received the advice of the Court of first instance, 
although served with notice of the appeal they had no 
interest in it and should merely have awaited its result.
They maintain on the contrary, that it was their duty and 
their right to attend the hearing, to watch the proceedings 
and, if necessary, to assist the Court in the disposition of a 
matter which they had originally brought before it. That 
right seems well established in practice. Carroll v. Graham,
[1905] 1 Ch. 478, 74 L.J. (Ch.) 398; Catterson v. Clark 
(1906), 95 L.T. 42; Fulton v. Mercantile Trusts Co. (1917),
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41 O.LR. 192, at p. 194. The executors in my opinion 
should have been allowed their costs in the Court of Appeal 
and should also have them here—on such moderate - ale 
however, as is indicated in the cases cited. I do not regard 
this question as really the subject of a substantive appeal 
involving costs only but rather as an incident of the main 
appeal in which the merits of the litigation are before the 
Court and the disposition of them by the Provincial Courts 
will be substantially varied. Delta v. Vancouver R. Co., 
Cam. S.C. Practice, 1913, at p. 90.

All parties should have their costs of these proceedings 
throughout, out of the estate. The questions involved are 
important. They concern the administration of the estate 
and arise out of dispositions made by the testator which 
are by no means free from difficulty.

Brodeur, J.:—This appeal arises out of an originating 
summons to construe the will and codicil of William Walsh. 
Three questions had been submitted to the Court bel"W, 
but we have only to deal with two.

The first is whether the appellants are entitled to any 
portion of the legacy of $800 under the following clauses in 
the will and in the codicil:—“I bequeath to my nephews. 
William Milburn, Robert Milburn, Walter Milburn, and to 
my niece, Mary Milburn, Ida Milburn, the sum of eight 
hundred ($800) dollars each, to be paid to them without 
interest four years after my death.

“I hereby direct that the proceeds of my policy of insur­
ance in the Independent Order of Foresters to the best of 
my recollection, Number 57437, for two thousand ($20011) 
dollars, dated January 18th, 1893, and that the proceeds of 
my policy of insurance in the Ancient Order of United 
Workmen for two thousand ($2000) dollars, dated July 
31st, 1892, notwithstanding any designation of beneficiary 
or beneficiaries herein shall be and become part of my estate 
directed to be distributed in this my will ”

In order that there may not be any possible misappre­
hension in respect to my bequests in my said will to my 
nephew and nieces the children of my sister, Margaret A. 
Milburn, I hereby declare that in the event of it being found 
that I have not effectually by the said will ordered that 
the moneys due under the policy of insurance in the Inde­
pendent Order of Foresters, Number 57437, and under the 
policy of insurance in the Independent Order of Workmen, 
dated August 1st, A.D. 1892, should be and become part of
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my estate directed to be distributed under the terms of my 
said will the said bequests to the said nephews and nieces 
the children of my said sister be and are hereby revoked."

It is in evidence that no money under the insurance policy 
of the Ancient Order of United Workmen was paid or be­
came payable to the Walsh estate. It is in evidence also 
that the insurance policy in the Independent Order of Fores­
ters was paid to the estate.

The Judge of original jurisdiction decided that the legacies 
to the appellants would be discharged by paying them the 
proceeds of the Independent Order of Foresters’ policy. The 
Court of Appeal reversed this decision and came to the con­
clusion that the legacies of $800 made to each of the appel­
lants had been revoked by the codicil.

The codicil, it seems to me, is very explicit- It provides 
that if the two policies of insurance were not part of the 
estate, then the legacies in favour of the appellants would 
be revoked. It is true that only one of the policies was 
paid to the estate, but the condition of the codicil was that 
if it was found that the declaration of the testator was in­
effectual as to both the policies then that would deprive 
the appellants of the bequest stipulated in the will in their 
favour. It may be that the testator did not express cor­
rectly what he intended. It may be that he did not intend 
to give his nephews a portion of their legacies if only one 
of the policies would form part of his estate, but the words 
are so plain and so explicit that we have not to look for an 
intention which otherwise is so clearly expressed.

The appeal is well founded as to the first question and I 
would answer it in the affirmative.

The other question which has also been submitted to the 
consideration of the Court is whether the entire residue 
of both real and personal estate, including accrued interest 
or other income, is payable to the children of the testator’s 
nephew, Frederick J. Walsh.

In the will the following clause is to be found :—“I be­
queath all the residue of my personal estate and effects, 
share and share alike, to the following children of my 
nephew, Frederick J. Walsh ....... to be paid to them
without interest when they reach the full age of twenty-one 
years”

There is no provision for the residue of the real estate, 
except that the executors are empowered to convert the 
whole estate into money for the purpose of paying funeral

199

8.C.

Mn.miix 

Gicavhon ;



200 DOMINION LAW REPORTS [60 D.1..R,

Can.

8.C.

MlMIVRN
V.

Grayson ; 
In ar. 

Walsh 
Estate.

and testamentary expenses and of paying the legacies. The 
words “personal estate and effects" could perhaps be cun. 
strued as meaning in some case personal and real property. 
The intention of the testator could in some cases be deter­
mined so as to cover both personal and real properly. 
Kirby-Smith v. Parnell, [1903] 1 Ch. 483. But in this . ill 
no such intention can be found ; for, in another part of his 
will, the testator puts personal estate and effects in juxta­
position with real estate.

The only possible conclusion then is that the testator ! as 
failed to dispose of his real estate; and if there is to he 
found some real estate after the conversion ordered by t he 
will, then this real estate should go to the heirs of the 
de cujus.

Collins v. Robins, 1 De G. & Sm. 131, at p. 138 ; Ackrovd v. 
Smithson (1780), 1 Bro. C.C. 503, 28 E.R. 1262; Curlei v. 
Wormald (1878), 10 Ch. D. 172, at pp. 174, 175.

The point as to interest raised on this second question 
could not be of any benefit to the appellants, since this in­
terest forms part of the residuary personalty and would not 
belong to them, even if their construction of the words 
“without interest" were correct.

I would then answer the second question in the negative 
as to the real estate and would state that the children nf 
Frederick J. Walsh are not entitled to the real estate but 
they could receive the interest on their legacy.

The costs of the appeal should be paid out of the estate.
There is a cross-appeal on the part of the executors of the 

will who were condemned personally in the Court below 
to pay their costs.

It is a question of discretion about which we should not 
interfere. The costs should not be large, if the executors 
simply appeared and held a watching brief. Of com 
they should be larger if they took an active part in the pro­
ceedings below. We have no way to ascertain the circum­
stances which brought this condemnation and we should 
not then interfere with the exercise of a discretion which 
might have been equitably exercised. If the executors had 
found it advisable to take a part in a contestation which 
was argued by the two interested parties, viz., the Milhuni- 
and the Walsh’s, it was certainly on their part a useless 
intervention which the Court below could very well dispose 
of in the way it has done.

The cross-appeal should be dismissed with costs.
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Wignault, J.:—I propose to reply in the following order 
to the questions submitted with a brief statement of my 
reasons for each answer.

First question: Is the bequest of $800 by the late William 
Walsh to each of his nephews and nieces, to wit to William 
llilburn, Robert Milburn, Walter Milburn, Mary Milbum, 
and Ida Milburn, all of them being children of his sister 
Margaret A. Milburn, revoked by reason of the codicil 
added to his will by the said William Walsh ?

The will contained the following directions as to two 
iwlicies of life insurance held by the testator:—

"I hereby direct that the proceeds of my policy of insur­
ance in the Independent Order of Foresters to the best of 
my recollection Number 57437, for two thousand ($2000) 
dollars, dated January 18th, 1893, and that the proceeds of 
my policy of insurance in the Ancient Order of United 
Workmen for two thousand ($2000) dollars dated July 21st, 
1892, notwithstanding any designation of beneficiary or 
beneficiaries herein shall be and become part of my estate 
directed to be distributed in this my said will ”

In the codicil made a few days after the will the testator 
said :—

“In order that there may not be any possible misappre­
hension in respect to my bequests in my said will to my 
nephews and nieces, the children of my sister, Margaret A. 
Milburn, I hereby declare that in the event of it being found 
that I have not effectually by the said will ordered that the 
moneys due under the policy of insurance in the Independent 
Order of Foresters, Number 57437, and under the policy of 
insurance in the Ancient Order of United Workmen, dated 
August 1st, 1892, should be and become part of my estate 
directed to be distributed under the terms of my said will, 
I he said bequests to the said nephews and nieces, the chil­
dren of my said sister, be and are hereby revoked."

Of course, the testator's declaration in his codicil must be 
read with the directions given by him in his will as to the 
two insurance policies, and I construe the codicil as mean­
ing that if the testator has not succeeded, by his will, in 
making the moneys due under these two policies a part of 
his estate to be distributed under the terms of his will 
then the legacies to the nephews and nieces, the children 
(if his sister Margaret A. Milbum, are revoked.

The testator did not succeed in making the moneys due 
under one of the policies a part of his estate, and therefore
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in my opinion the legacies to his nephews and nieces re 
revoked.

It is contended that the revocation takes place only if the 
testator’s directions fail as to both policies, and that if they 
succeed as to one of them and fail as to the other, the cun- 
dition is not entirely fulfilled, and therefore there is no rev», 
cation.

I am unable so to read the condition. It deals with “the 
moneys due” under the policy of insurance in the Indepi n- 
dent Order of Foresters and under the policy of insurance 
of the Ancient Order of United Workmen, as one fund, and 
if this fund does not become a part of the testator’s estate 
by virtue of the directions of the will, the bequests to Mar­
garet A. Milbum’s children are revoked.

A failure with respect to one of the policies prevents the 
moneys due under both policies from becoming a part of 
the testator’s estate, and therefore the revocation takes 
place.

If I could resort to conjecture to determine the probable 
intention of the testator, I would unhesitatingly concur in 
the opinion of the trial Judge that the revocation took place 
only pro tanto, or in proportion to the amount of the policy 
which did not form part of the estate. But conjecture as 
to the probable but unexpressed intention of the testator 
is entirely out of the question. If the testator desired the 
revocation to operate partially in the event which has hap­
pened, he has not stated his desire in the will. Therefore 
the answer must be either revocation or no revocation. My 
answer is that the legacies in question are revoked, and in 
that I agree with the Court of Appeal.

Second question : Does the interest on the bequests par­
able more than a year after the testator’s death, and whi li 
is not to be paid to the legatees, form part of the residuary 
bequest?

There is no difficulty here. The interest which was 
not to be paid to the legatees on the bequests 
made payable more than a year after the testator’s 
death, in my opinion, forms part of the residuary 
bequest, notwithstanding the words “without interest’’ in 
the latter bequest, which words should be disregarded. Any 
other construction would leave this interest entirely outside 
of the operation of the will. I may add that the residuary 
legatees do not take these moneys as interest on the resi­
duary bequest, but as moneys forming part of the residue
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and which have never left the estate. Here again I agree 
with the Court of Appeal.

Third question : Does the surplus of the conversion of the 
real estate, if there be any such surplus after payment of 
the funeral and testamentary expenses and debts and the 
bequests made by the will, form part of the residuary be­
quest of the personal estate and effects?

I will cite both the residuary bequest and the clause 
ordering the conversion of the real estate, the latter being 
v ery badly drafted :—

"I bequeath all the residue of my personal estate and 
effects share and share alike to the following children of my 
nephew, Frederick J. Walsh, Jean Mary Walsh, Kathleen 
Lillian Walsh, Marie Margaret Walsh, Thomas Robert 
Walsh, Frederick Michael Walsh, to be paid to them with­
out interest when they reach the full age of twenty-one 
years.

“I devise and bequeath all my real estate of every kind 
and all my personal estate and effects, unto my executors 
and the survivor of them, and his successor, their and his 
heirs, executors and administrators respectively, according 
to the nature thereof upon trust, that my trustees shall and 
will call in and convert into money, and such thereof as shall 
not consist of money within four years from the date of my 
death, and shall call in and add to the moneys produced on 
such sale, call in and convert and call in and add to my 
said moneys: 1. Pay my funeral and testamentary expenses 
and debts. 2. The legacies bequeathed by this my will."

This is by far the most difficult question, and it appears 
to me that my answer will be more intelligible if it is 
briefly expressed.

In my opinion the residuary bequest is of the residue of 
the testator’s personal estate and effects (and the word 
“personal" qualifies both the words "estate" and “effects") 
as it stood at the death of the testator.

I am also of opinion that when the conversion of real into 
personal estate is ordered by a will for certain specific pur­
poses, any residue remaining after these purposes are satis­
fied, is not to be regarded as personal but as real estate in 
so far as the interests of those who upon an intestacy would 
take the real estate are concerned.

Now what are the purposes for which this conversion is 
ordered? They are:—

1. The payment of funeral and testamentary expenses 
and debts, 2. The legacies bequeathed by the will.
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It would be idle to say that the residuary bequest is me 
of the legacies bequeathed by the will, because we wi Id 
still have to determine what was the object of the bequ. t, 
and this object was the residue of the personal estate mid 
effects of the testator, that is to say of what was pers* al 
estate and effects at the death of the latter, The sur] as 
of the converted real estate would not be comprised then n. 
I find therefore that if there be a surplus from the i in­
version of real estate, after providing for the payment >f 
funeral and testamentary expenses and debts as well .is 
of the legacies bequeathed by the will, it does not form a 
part of the residuary bequest and does not pass under Vne 
will. Naturally one shrinks from coming to the conclusion 
that there is a partial intestacy, but I can see no help lor 
it

I have not cited any authorities on this branch of the 
case and am content to rely on those contained in the judg­
ment of my brother Anglin, whose opinion I share.

My answer to this question is therefore no, and conse­
quently, with respect, I differ from the Court of Appeal m 
this point.

The main appeal should therefore be allowed to Hie 
extent of answering this question in the negative. I would 
direct that the costs of the appellants and of the respondents 
be paid out of the estate. I would not give costs to the 
executors on the main appeal.

As to the cross-appeal, nothing more is involved than I he 
question of costs in the Court of Appeal which the executors 
claim should have been granted them. The costs were in­
fused because the executors applied to the Court for advi .-e 
and received it, and had no further interest in the matter, 
except to await the result of the appeal. I am not ready 
to say that this was an error on the part of the Court of 
Appeal. The practice may be different in England and 
perhaps in Ontario, but it is a matter of practice and I am 
not disposed to interfere with what has been done here. I 
would dismiss the cross-appeal with costs.

Appeal allowed as to revocation of legacies to children 
(Mignault, J„ dissenting) ; appeal dismissed as to interest ; 
appeal allowed as to surplus of estate (Brodeur and Mig­
nault, JJ., dissenting) ; cross-appeal dismissed (Duff and 
Anglin, JJ., dissenting).
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McCarthy v. city of begin a.
Saskatchewan King’s Bench, Bigelow, J. June 7, 1921.

Libel ami Slander (§11.E—50).—Confidential Reports Furnished by 
1'ollce at Request of Mayor—Privileged Communication— 
Public Interest.

The confidential reports furnished by the subordinates to the chief 
of police, and by him passed on to the mayor and aldermen at 
the request of the mayor as to the fitness of an applicant to be 
granted a rooming house license are protected from disclosure 
on the ground that production would be injurious to the public 
interest, but in an action for libel against a mayor and aider- 
men for authorising the report of the chief of police to be pub­
lished in the local paper, the minutes of the meeting or pro­
ceedings of the special standing committee should be produced 
for the plaintiff's inspection as being material to the issue. 

[Humphrey v. Archibald (1891), 21 O.R. 553, applied.]

APPEAL by plaintiff from an order of a Master in Cham­
bers dismissing an application for discovery of documents 
in an action for libel. Varied.

B. Thompson, for plaintiff.
G. F. Blair, K.C., for defendant City of Regina.
Bigelow, J.:—The plaintiff applied to the defendant City 

of Regina for a license to operate a rooming house known 
as the old Waverley Hotel. Under a by-law of the City of 
Regina, the license inspector, the defendant Lyne, re­
quested the chief of police to furnish for the guidance of 
the council a private report on the applicant. The chief of 
police, as it was his duty to do, made inquiries through his 
subordinates and reported to the license inspector that the 
plaintiff was not a fit person to operate a hotel in the city, 
and that he would strongly recommend that the license be 
not granted. This report was passed on by Lyne to the 
mayor and councillors sitting as a special committee, who 
refused to approve the license. It is alleged that this com­
munication from the chief of police to the license inspector 
is a libel, and further that the mayor and councillors 
printed and published the libel and authorised, sanctioned, 
or permitted and connived at its being published in The 
Morning Leader newspaper.

The plaintiff now seeks to obtain discovery of certain 
documents, namely the reports from the subordinates of 
the chief of police to him, and the minutes of the special 
committee when the license was refused. The Master in 
Chambers dismissed plaintiff’s application, and the plaintiff 
has appealed from that order.

In my opinion such documents should be protected from 
disclosure, on the ground that such production would be
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injurious to the public interest. As Meredith, J., says, in 
Humphrey v. Archibald (1891), 21 O R. 553, at p. 659:—

“It is in no sense a privilege of the police officer nor m- 
forced for his protection or benefit. Public interests mid 
public interests alone are sought to be furthered by it."

In Clerk & Lindsell’s Law of Torts, 7th ed., at p. 580, the 
author states :—

“Moreover all writers of confidential official communica­
tions are protected by a privilege of a different kind, which 
does not indeed in terms cover their liability, but makes it 
practically impossible to prove a case against them. The 
production of such documents will not be permitted in Courts 
of justice both because state secrets may be thereby dis­
closed, and because it is desirable that public servants should 
be able to write freely on matters affecting the public ser­
vice without exposing themselves to the fear of actions.”

In the Annual Practice, 1920, p. 504, it is stated :—“This 
protection is not limited to public official documents, it 
covers any documents the production of which would he 
injurious to the public interest.”

But the plaintiff contends there is another principle 
which should entitle him to discovery of those document -, 
which is referred to in the judgment of Meredith, J., in 
Humphrey v. Archibald, supra. At pp. 559, 560, lie 
states :—

“After the best consideration I have been able to give the 
question and all the cases within my reach bearing upon it, 
I am of the opinion that the disclosure of the source of such 
information given to any peace officer entitled as such In 
receive it, should not and cannot be—at least without the 
consent of the informer—compelled or admitted in the ad­
ministration of justice, civil or criminal, in any action, 
matter or proceeding, unless it be material to the issue, 
necessary for its fair trial and for the discovery of the 
truth of the matter in controversy, but that in all such 
cases higher public interests require it, and therefore it 
should be admitted and enforced.”

Humphrey v. Archibald was an action for malicious prose­
cution, brought against two police officers. It was vital to 
the plaintiff’s success to shew a want of reasonable cause 
for the prosecution by the defendants. One main element 
upon which that depended was the information upon which 
the defendants acted, and so the defendants were ordered 
to disclose the name of the person from whom the informe 
tion was obtained on which the plaintiff was arrested.
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I cannot see how that principle applies to the case at Bar. 
I do not see how it is material to the issue what reports 
Bruton received from his subordinates. The defendants 
Bruton and Lyne have pleaded privilege as a defence. I am 
of the opinion that Bruton’s report to Lyne and Lyne's re- 
|)ort to the council were absolutely privileged. In Clerk & 
Lindsell’s Law of Torts, at p. 579, the author states :—

“It must frequently be the duty of public servants, both 
civil and military, to publish matter of a defamatory nature, 
especially in the confidential reports which in the ordinary 
course of affairs it is necessary to furnish to the heads of 
departments and other superior officers. The privilege 
attaching to such communications is absolute."

It was the duty of Bruton and Lyne to furnish confiden­
tial reports to their superior officers, and I think that is a 
complete defence to any charge of libel against them.

Now as regards the mayor and aldermen: is it material 
to the issue between them and the plaintiff what reports 
Bruton received from his subordinates? I think not. It 
is alleged that they published a libel by authorising the 
report to be published in The Morning Leader. The material 
issues here would be. Is it a libel, and did these defen­
dants publish it? On the question of libel there would be 
the further question whether it was true or not. What 
Bruton’s information from his subordinates was cannot, 
to my mind, make any difference on this issue. As far as 
the mayor and aldermen are concerned, I am also of opinion 
that discovery of those reports from Bruton’s subordinates 
to him would be disclosing the evidence in their case, which 
a party is not bound to do.

I do think, however, that the minutes of the meeting, or 
proceedings of the special or standing committee of the 
defendant City of Regina held on August 26, 1920, should 
be produced for the plaintiff’s inspection. Such minutes 
are material on the issue whether the defendant City of 
Kegina and mayor and aldermen published the alleged libel 
or authorised publication. It may be that they passed a 
resolution at that meeting authorising publication, and if 
they did, the plaintiff is entitled to know it. The Master’s 
order is varied in this respect, but otherwise the appeal is 
dismissed with costs to the defendant in the cause in any 
event.

As practically the whole of the argument on the appeal 
was devoted to the question of reports of subordinate off-
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icers to their superior officer, on which I find the plaii iff 
cannot succeed, I think the plaintiff should pay the cost- of 
this appeal.

At the argument, Mr Blair, for the defendants, offvivd 
to let plaintiff’s counsel peruse the reports made by Bru­
ton’* subordinates to him and the minutes in question, 11 
claiming however that they were privileged. The deb ri­
ants will have leave to remove these reports from the file.

Second Motion.
The defendants moved for an order striking out or 

amending the plaintiff’s statement of claim, on the ground 
that it discloses no reasonable cause of action, or that any 
cause of action that is shewn is frivolous and vexatious ; and 
for an order that the joining of the defendants as they are 
in said statement of claim has the effect of embarrassing 
and delaying the fair trial of the action.

On this application, the Master struck out the defend­
ants Bruton, Lyne, the mayor and councillors ; and from this 
order the plaintiff has appealed.

This is not an application to strike out parties ; it is an 
application to strike out a pleading. I have perused the 
statement of claim, and I think a good cause of action is 
alleged against all defendants. Whether it can succeed or 
not is another question which is not to be decided now. 
The only question before me is whether a good cause of 
action is alleged in the pleadings. The principle and agem 
can both be sued for a tort.

The appeal from the Master’s order is allowed, and the 
motion by the defendant is dismissed, with costs to the 
plaintiff in the cause in any event.

Judgment varied.

BOARP v. RAVKR.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart :u. 1 
Beck, JJ. June 22, 1921.

Vendor and Purchaser (§1.1)—20)—Land Listed for Hale—Rvpn-- 
Mentations by Owner—Part of I-and Hold to Railway—Reduction 
in Purchase-price—Misrepresentation as to Numlmr of Acres 
Broken—D-.mages—Right of Purchaser to Rely on Covenant' 
in Agreement for Hale.

The owner gave a real estate firm an authority in writing to sell 
certain four quarter-sections of land. After the legal descri- 
tion of the land the document contained these words, “wh 
is owned by me and more particularly described below and 
diagram herewith.*' The diagram contained no evidence of at 
reservations or encumbrances or any indication of the existm 
of a railway line which was then in fact constructed across t!
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land although the registered title was still all in the plaintiff. 
Under the heading, “description of the property above referred 
to," there was among other items the statement, “number of 
acres cultivated 200,” at the top of the document was written 
in ink the words, “acreage off fr. Hrd. 11-1/25.” Through the 
efforts of the real estate agents a purchaser was secured and 
an agreement was entered into between the parties, whereby the 
purchaser agreed to purchase the land on certain terms. This 
agreement contained a covenant by the vendor to give good 
title upon payment to the quarter-sections which were stated in 
the recital to the agreement to contain 640 acres more or less 
•‘save and excepting thereout the reservations contained in the 
existing certificate of title, while in the clause containing the 
covenant to convey upon payment the agreement is to convey 
the said parcel of land by deed of transfer subject to the condi­
tions and reservations in the original grant from the Crown.” 
The Court held that the fact that memoranda of four caveats 
shewing the dates, and dates of registration, the railway com­
pany's name as caveator and the number of acres affected ap­
peared on the certificate of title, and the further fact that the 
purchaser had visited the land and had seen a railway running 
through it did not preclude him from insisting upon his rights 
under the covenant, and in an action by the vendor, the pur­
chaser was entitled to claim proportionate compensation for the 
11.26 acres which the railway had acquired. The evidence 
shewed that there were only 150 acres under cultivation instead 
of 200 acres, and the Court also held that the purchaser was 
entitled to damages for this misrepresentation, the measure of 
damage being the difference in value of the whole 640 acres 
with 150 acres under cultivation and its value if there had been 
200 acres broken.

APPEAL by defendant from the judgment in an action 
by a vendor to recover the amount of the purchase-price 
under an agreement for the sale and purchase of land.
Reversed.

A. M. MacDonald, for appellant.
A. H. Russel, K.C., for respondent.
Harvey, C. J. concurs with Stuart, J.
Stuart J :— On October 7, 1918, the plaintiff gave a real 

estate firm, called the J- Fraser Agency, an authority in 
writing to sell a certain four quarter sections of land. 
After the legal description of the land the document con­
tained these words “which is owned by me and more part­
icularly described below and in diagram herewith." The 
diagram contained no evidence of any reservations or en­
cumbrances or any indication of the existence of a railway 
line which was then in fact constructed across the land 
although the registered title was still all in the plaintiff. 
Under the heading "description of the property above re­
ferred to” there was among other items the statement 
‘ number of acres cultivated 200.” At the top of the docu-
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ment was written in ink the words “Acreage off fr. I’.rd. 
11-1/25.”

Through the efforts of the Fraser Agency the defendant 
was secured as a purchaser. An agreement in writing was 
entered into between the parties on January 6, 1919, wh. re- 
by the defendant agreed to purchase the land for $25,200 
payable $1,000 down and the rest deferred. The agreement 
contained a covenant by the vendor to give good title, upon 
payment, to the quarter sections which were stated to con­
tain 640 acres more or less, subject to certain reservations 
hereinafter referred to.

Certain sums were paid by the purchaser, the amount of 
which is not material and on Sept. 8, 1920, the plaintiff be­
gan this action for the balance of the purchase-price.

The substantial defences were (1) absence of title to all 
the land agreed to be conveyed and fraudulent misrepres­
entation as to the acreage under cultivation. The defend­
ant also counterclaimed for damages upon the same 
grounds.

The amount of land taken by the railway appeared to be 
11.26 acres. The railway company had filed caveats against 
the titles of the four quarters on August 27, 1917, and these 
still appeared on the certificates of title when the agree­
ment was entered into. The plaintiff had been paid by 1 he 
railway company but no transfer had been put through.

It was agreed by the counsel that there were in fact only 
150 acres cultivated. The defendant saw the land in the 
winter with snow on the ground before purchasing but 
he could not by reason of the snow tell how much was 
cultivated. In cross examination he admitted that he had 
seen the railroad also but just at this point in his examina­
tion he fainted in the box and was not recalled and noth­
ing more was brought out at least from him about his know­
ledge of the railway right of way.

The defendant does not now seek rescission either for 
the deficiency or the misrepresentation but he asks with 
respect to the first an abatement of the price and with re­
spect to the latter a judgment for damages.

The trial Judge gave the plaintiff judgment for the full 
purchase-price and dismissed the counterclaim and the 
defendant appeals.

In his oral judgment at the close of the hearing, the trial 
Judge dealt only with the question of the deficiency of the
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ac reage under cultivation and made no reference to the 
defect of title to the 11 26 acres.

The description of the land contained in the recital to 
the agreement ends thus “containing six hundred [six 
hundred and forty?] acres more or less save and excepting 
thereout the reservations contained in the existing cert­
ificate of “title,"while in the clause containing the coven­
ant to convey upon payment the agreement is to convey 
"the said parcel of land by deed of transfer subject to the 
conditions and reservations in the original grant from the 
Crown."

The Judge held that there was no wilful misrepresent­
ation but that there had only been an honest mistake and 
it was for this reason and also apparently because the 
defendant’s son was said to have examined the land before 
the agreement was made, although there was really no ad­
missible evidence of this that he dismissed the defendant's 
claim for damages.

He had, during the taking of the evidence, decided that 
there was no ground for compensation for the deficiency 
of 11.26 acres. He had said “It seems to me there is what 
is claimed by the plaintiff to be a reservation that would 
cover this on the agreement of sale. My view is if nothing 
else than that happened it could not cover it but it is 
brought out that the purchaser knew of the right of way 
and he knew that the agreement for sale provided for the 
reservation on the title and the evidence is that it was on 
the title then * * * The right of way was visible and ob­
served and therefore known of and was on the certificate 
and the agreement was that he purchase the land with the 
reservations on the certificate so that will put that pretty 
well out of Court.”

Now first with regard to this 11.26 acres. The first 
question is whether the four caveats, memoranda only of 
which not shewing their full contents but merely their dates 
and dates of registration, the railway company’s name as 
caveator, and the number of acres affected, appear on the 
certificates of titles, come properly within the meaning of 
the expression “the reservations contained in the existing 
certificates of title” as used in the agreement.

An examination of the certificates of title shews that 
three of them read after the words "containing by ad­
measurement 160 acres more or less” as follows :—“reserv­
ing unto His Majesty his successors and assigns all mines
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and minerals” while the fourth reads "reserving unto the 
Canadian Pacific Railway Co. all coal on or under the said 
lands.” These words of reservation are written in ink l id 
thereafter follow in print in all four certificates the words 
“subject to the encumbrances liens and interests notified 
by memorandum underwritten or endorsed hereon or wh eh 
may hereafter appear on the register "

In my opinion where, as here, the certificate referred to 
In the agreement contains a reservation in specific terms an 
exception in the agreement of reservations shewn on the 
certificate can be properly applied only to that reservation 
so specified and to nothing more. The caveat was endorsed 
below the Registrar’s signature and is undoubtedly to lie 
included in the category of “encumbrances, liens and in­
terests" referred to in the printed part of the certificate. 
Leaving aside for the moment the point of the defendant’s 
actual observation of a railway line on the ground, could 
it be said that if the certificate has shewn a memorandum 
of a mortgage for a sum of money that the purchaser would 
have been bound by reason of the wording of the agreemi nt 
to take the title subject to the mortgage? I think certainly 
not. The fallacy in the contrary view lies in treating a 
memorandum of a caveat by a railway company as some­
thing shewing a reservation by the Registrar, out of the 
160 acres covered by the certificate, of a certain area as 
not being covered by his certificate that the vendor had a 
title in fee simple.

I think it would be extremely dangerous to lay down t he 
rule that such an expression as that now under considera­
tion should, whenever used in a description of the land in­
serted in an agreement of sale, be interpreted as covering 
mere memoranda endorsed on the certificate under the 
head of “encumbrances, liens and interests." Such a rule 
would cut down very seriously the effect of the usual cov­
enant for clear title. As a matter of fact not having the 
caveat itself before us we do not really know upon what 
it was based. It is very common to file a caveat to protect 
an unregistrable mortgage, although, of course, we mav 
perhaps feel fairly certain in this case as to the interest 
intended to be protected by the caveat.

In my opinion, therefore, the situation is simply this, that 
the defendant has an agreement containing a covenant to 
give him a clear title to the whole 640 acres or at any rate 
the whole four quarter sections, with a reservation of min •
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eral rights and the question to be determined is to what 
extent he can be precluded from insisting upon his rights 
under that covenant by the fact that before entering into 
the agreement he inspected the land and actually saw a 
railway running through it.

There is no doubt that the evidence, assuming it to be 
admissible, establishes that the defendant both saw and 
was told of the existence of the railway. Macdonald, the 
plaintiff’s agent, stated that he told the defendant about 
the existence of a railway right of way through the land 
before the contract was made. His counsel told the Court 
“We cannot deny and I am not seeking to deny but he knew 
for he was on the place and he saw the railroad himself, 
he saw the railroad going through." Whether he brought 
dearly to the defendant’s notice the notation on the docu­
ment of listing, i.e. the words “acreage off fr. Rrd. 11-1/26'’ 
may be not quite so clear although Macdonald did swear 
that he “gave him the full particulars according to this 
listing."

But the law seems to me to be clear that where 
there is an express covenant for title, knowledge of defects 
on the part of the purchaser does not preclude him from 
insisting on the full benefit of the covenant. Greig v. 
Kranco-Canadian Mortgage Co., (1916), 29 D. L. R. 260, 
10 Alta. L.R. 44, affirmed in (1917), 38 D.L.R. 109, 55 Can. 
S.C.R. 395, and cases there cited. Indeed Cato v. Thompson, 
(1882), 9 Q.B.D. 616, decided that evidence of such know­
ledge should not have been received. It is true those were 
actions by the purchaser for rescission. If the purchaser 
here had sued for specific performance it might be a ques­
tion whether he could have insisted on performance with 
compensation when he bought with at least a grave warn­
ing as to a defect in title, although even then it would be 
a question as to how far his real knowledge went. The 
plaintiff indeed insisted that he was bound to search the 
title. But if he had done so all he would have found would 
have been a caveat by the railway company and he might 
very well have thought that as the transfer had not passed 
he would be entitled to the payment from the railway comp­
any. He was not told that the right of way had been paid 
for. But he was not bound to search the title and he cer­
tainly should not be in a worse position than if he had 
done so.

Furthermore, the plaintiff in answer to the defendant’s
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plea that the plaintiff could not give him title to the ill 
four quarters (and when quarter sections are mentim vd 
the statement of acreage as “640 acres more or less” can­
not make any difference) merely alleged that he never cuv. 
enanted to convey the whole of the four quarters and 
rested his whole case upon that. The plaintiff made no ivf. 
erence in his pleadings to either waiver or knowledge with 
respect to the 11.26 acres but only as to the area umier 
cultivation. There was no application to amend either at 
the trial or on the appeal. And it is to be observed that 
just as the defendant was about to be cross-examined iy 
plaintiff’s counsel in order to prove knowledge, he fainUd 
in the box and no attempt or request seems to have boon 
made to complete his examination. So that notwithstand­
ing the statements by his counsel and by the plaintiff's 
agent Macdonald, as to his knowledge, I think a different 
light might have been put upon the matter if his full i x- 
amination had taken place. Those statements are obvious­
ly capable of being qualified in a way that would suggc -t 
that the defendant understood he was to succeed to some 
right of the plaintiff as against the railway company.

In these circumstances when the purchaser is not suing, 
but being sued, I think it is clear that he is legally entitled 
to claim proportionate compensation for the 11.26 acres, 
which would amount to $443 and that this should be de­
ducted from the original purchase price and the calcula­
tions of interest made upon that basis, and the judgment 
varied accordingly.

With regard to the deficiency in the acreage under culti­
vation I do not think we would, upon the evidence in this 
case, be justified in finding actual wilful fraud in the plain­
tiff in the face of the finding of the trial Judge, who saw 
the parties, that he had not been guilty of fraud. Notion 
v. Lord Ashburton, [1914] A.C. 932 at p. 946.

The trial Judge evidently went upon the assumption that 
the misrepresentation being innocent and the defendant, 
having affirmed the contract by continuing in possession 
and making payments after he had learned of the mis­
statement could not have had rescission even if he had 
asked for it, which he did not, and that not being entitled 
to rescission he was not entitled to compensation, by way 
of a reduction of the purchase-price by the amount by 
which the value was lessened by the deficiency in cultiv­
ated acreage. It is possible the trial Judge was right about
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this, although there are two or three cases that might 
point the other way, viz., Powell v. Elliott (1875), L.R. 10 
Ch. 424; Grant v. Munt (1815), G. Coop. 173, 35 E.R. 520, 
and Dyer v. Hargrave (1805), 10 Ves. Jun. 605, 32 E.R. 941. 
But the first case was probably one of wilful misrepresent­
ation and was so interpreted by Farwell, J. in Rudd v. 
Lascelles, [1900] 1 Ch. 816 at pp. 820, 821; in the second 
case it is not clear that the purchaser had lost his right to 
rescind by affirmance after discovery while the Master of 
the Rolls seems to have treated the case rather as a breach 
of warranty ; and in the third case it was an open contract 
made on a sale by auction and the situation otherwise was 
much the same as in Grant v. Munt.

Without, however, clearly approving or disapproving of 
the ground apparently taken by the trial Judge there seems 
to me to be another ground upon which the defendant ought 
to succeed. It is clear that there may be a collateral verbal 
warranty even in a dealing with land which can, if not in­
consistent with anything in the written contract and ref­
erring to a subject not dealt with therein, may be proved 
by parol evidence and recovered upon if there is a breach, 
lie Lassalle v. Guildford, [1901] 2 K.B. 215, is an example of 
this. There a person who took a written lease upon the 
assurance that the premises were in good order was allowed 
damages for a breach of warranty although fraud was not 
charged. And in principle there can be no difference be­
tween a lease and a sale. The case indeed is cited in both 
Dart on Vendors and Purchasers, 7th ed. pp. 1012, 1013, 
and in Williams’ work on the same subject, 2nd ed. p. 611.

The plaintiff explicitly authorised his agent to state to 
intending purchasers that there were 200 acres in cultiva­
tion and his agent made that definite representation to the 
defendant. The defendant did indeed personally look at 
the land but admittedly this was when the ground was cov­
ered with snow and it was difficult to judge of the matter. 
The evidence as to examination by the son was not admiss­
ible evidence because he was not a witness and all there 
was in the way of evidence of the fact was the agent’s 
statement that the son had told him that he had examined 
it. With much respect, I think the trial Judge was in error 
when he rested anything (and he seems to have rested 
much) upon this testimony. In the circumstances I think 
the representation should be treated as a warranty. The 
only argument against this would be in the circumstance
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that a warranty is an agreement and it may be said that 
the plaintiff never intended to agree or to give a warranty 
or to authorise his agent to do so. I doubt very much if i he 
plaintiff ought to be heard to allege such an absence of in­
tention when he so deliberately signed a listing with his 
agent containing facts intended to be communicated to in­
tending purchasers. But in any case the plaintiff is in an 
obvious dilemma. For if he never intended to give a 
warranty this simply means that he made the statemi nt 
carelessly and recklessly, without himself being confident 
or assured of its truth. There was nothing to shew that 
he was merely giving an opinion. And this leads him at 
once, upon the authorities, into the field of deceit. This 
aspect of the case occurred to the trial Judge and after 
mentioning it he said “Now if it had not been for the t v- 
idence of the defendant’s witness Macdonald, I think there 
might be a good deal to say on that ground.” And he then 
refers to the merely hearsay evidence that the son had ex­
amined the place. This very strongly suggests that if t he 
trial Judge had not regarded the hearsay testimony he 
might very probably have come to a different conclusion in 
spite of his finding that the plaintiff was not actually, wil­
fully deceitful. For this reason, while as I said before, we 
ought not to interfere with his finding as to wilful dishon­
esty, I see no ground for hesitating to impute to the plain­
tiff reckless and careless statements not supported by the 
actual knowledge and contrary to the fact.

I do not think, therefore, that the plaintiff "can escape 
liability whether it be placed upon the ground of a breach 
of warranty or of careless and reckless misrepresentation 
of the fact. A perusal of the evidence shews, I think clear­
ly, that he had no reasonable ground whatever for makiipr 
anything more than a rough estimate of the acreage under 
cultivation. In giving evidence he said “Well I supposed 
there was (200 acres) in a way. It was hard to guess the 
amount * * * I supposed there was all of 200 acres.” And 
yet he authorised his agent to tell intending purchasers in 
order to induce them to buy, that there were 200 acre- 
What other purpose could his inserting of those figures in 
the listing have been intended to serve? As was said 
both in Grant v. Munt and in Dyer v. Hargrave, the plain­
tiff is bound, I think, to make good his representation.

As to the measure of damages, I doubt very much if the 
defendant can properly be allowed, as the evidence stands
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in this case, more than the difference in value. I know noth­
ing so uncertain as the damages a person may have suffered 
from not being able to put in a crop of grain. Inferences 
from what happened on other land are a rather risky ground 
to fix damages upon. No one can be very certain as to even 
the existence of damage at all. The defendant was asked 
about his probable expenditure on the land he did put in 
crop and did not appear to be able to give any definite idea 
as to whether he made much of a profit or not. While, 
therefore, I do not say that there might not be cases where 
such damages could be given, I would, in the present case, 
direct a reference to ascertain merely the difference in the 
value of the whole 640 acres with 150 acres under cultiva­
tion, that is, I assume, with the original sod or turf broken, 
and its value if there bad been 200 acres broken and the 
defendant should have judgment on his counterclaim for the 
amount of this difference.

The appellant should have his costs of the appeal but in 
view of the fact that the plaintiff was clearly entitled to 
sue for a very large sum of money and the defendant ac­
tually defended in toto, I think there should be no costs 
of the action or the counterclaim.

Beck, J., (dissenting in part) :—I think that in view of the 
circumstances of knowledge on the part of the purchaser 
of the actual existence of the railway line on the property, 
the registration of the caveat at the instance of the railway 
company, the notation on the listing of the exception of 
the acreage taken by the railway, the word “reservations” 
ought to be taken in a non-technical sense and as wide 
enough in its significance to mean that the railway right 
of way was excluded from the sale.

As to compensation in respect of the shortage of 50 acres 
of cultivated land I concur with my brother Stuart but 
would have preferred that the referee were not so restrict­
ed as he is in the matters open for consideration in fixing 
the amount of the compensation.

Appeal allowed.

THE KINO v. WESTERN CANADA lJQl'OR I'O.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, 

Qalliher, McPhillips and Eberts, JJ.A. April 9, 1921. 
(NmMiliutlonal law ( §11.B—869a)—Prohibition Act B.C.—Amend­

ment Prohibiting Taking Orders or Advertising—Validity of. 
Sections 52a of the British Columbia Prohibition Act, 6 Oeo. V. 

1916 (B.C.), ch. 49, as amended by 9 Oeo. V. 1919, ch. 69, and 
which prohibits taking orders or canvassing for liquor orders,
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and sec. 52b, which prohibits advertising of any descriv ion 
referring to intoxicating liquor, are intra vires the Provin-ial 
Legislature.

[Rex v. Shaw (1917), 29 Can. Cr. Cas. 130; Gold Seal Ltd. v ho­
minien Express Co. (1917), 37 D.L.R. 769; Hudson Ba v 
Heffernan (1917), 39 D.L.R. 39. referred to; Citizens Ins. (v. v. 
Parsons (1881), 7 App. Cae. 96; Att’y-Gen'l. of Canada v. Att’y- 
Gen’l of Alberta, 26 D.L.R. 288, [1916] 1 A.C. 688; Atfy-G. n l 
of Manitoba v. Manitoba License Holders’ Assn., [1902] A.C. 
73; Atfy-Gen’l for Ontario v. Atfy^Gen’l for Canada, [1SÎI6] 
A.C. 348, applied.]

APPEAL by the Crown from a judgment of Gregory, J. 
who upon case stated quashed two convictions by a Police 
Magistrate under secs. 52a and 52b of the Prohibition Act. 
Reversed.

H. S. Tobin, and W. M. McKay, for appellant.
E. P. Davis, K.C., for accused.
Macdonald, CJ.A. (dissenting), would dismiss the appeal.
Martin, J. A. would allow the appeal.
Galliher, J. A.:—This is an appeal from Gregory, J., who 

upon case stated quashed two convictions made by Police 
Magistrate Shaw of the city of Vancouver, against the res­
pondents. The Crown is appealing.

The convictions were under secs. 62a and 62b of the Pro­
hibition Act, 6 Geo. V. 1916 (B.C.), ch. 49, as amended by 
ch. 69 of 9 Geo. V. 1919. These amendments are as follows :

"52a. No person shall cavass for, receive, take, or sol- 
icit orders for the purchase or sale of any liquor, or act as 
agent for the purchase or sale of liquor.

“52a. No person shall canvass for, receive, take, or sol- 
advertisement, sign, circular, letter, poster, handbill, card, 
or price-list naming, representing, describing, or referring 
to any liquor or to the quality or quantities thereof, or giv­
ing tlie name or address of any person manufacturing or 
dealing in liquors, or stating where liquor may be obtained : 
but nothing in this section contained shall apply to the re­
ceipt or transmission of a telegram or letter by any tele­
graph agent or operator or post-office employee in the ord­
inary course of his employment as such agent, operator, 
or employee.”

Prior to the passing of these amendments it is not con­
tended that any offence would have been committed and it 
seems to me none could have been, in view of the provisions 
of sec. 67 of the main Act. It is the exceptions in that sec­
tion which are directly affected by the amendments. The 
effect of these amendments is that while you are permit ted
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to purchase direct from a source outside the Province you 
cannot do so by agent.

I do not think it can be doubted that the aim of the Leg­
islature was to prohibit transactions by an agent and the 
real question to be decided is—Are these amendments intra 
vires of the Provincial Legislature?

Among the cases cited to us are:—Rex v. Shaw (1917), 
29 Can. Cr. Cas. 130, 28 Man. L.R. 325 (a Manitoba case) ; 
Gold Seal Ltd. v. Dominion Express Co. (1917), 37 D.L.R. 
769 (an Alberta case) ; Hudson Bay Co. v. Heffeman, 
(1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 38, 10 S.L.R. 322. 
(a Saskatchewan case) ; and Graham & Strang v. Dominion 
Express Co. (1920), 55 D.L.R. 39, 48 O.L.R. 83, (an Ontario 
case).

With the decision in the Alberta case by Ives, J. I have no 
quarrel—that was decided under a section similar to our 
sec. 57, as it stood before the amendments of 1919, and it 
is the effect of these amendments which we have to
consider.

In the Saskatchewan case it was unanimously held by 
the Full Court (Haultain, C.J.S., Newlands, Lamont, Brown 
and Mackay, JJ.A.) that an act of that Legislature which 
declared it illegal for any person to expose or keep liquor 
in Saskatchewan for export to other Provinces or to for­
eign countries was ultra vires of the Legislature as an in­
terference with trade and commerce.

The Act there was intituled “An Act to prevent Sales of 
Liquor for Export.”

Had our Act been to absolutely prohibit the purchase of 
liquor from outside Provinces, this case would have been 
in point, but we have still to consider whether the amend­
ments to our Act are of such a nature as to constitute the 
interference to trade and commerce which would render 
the Act ultra vires, and for this we will have to turn to the 
Privy Council decisions which were cited to us and to which 
I will refer later.

The Ontario case does not assist us much.
The Manitoba case is not altogether satisfactory. They 

have a section in the Manitoba Temperance Act (sec. 119), 
6 Geo. V. 1916, ch. 112, in all respects similar to our sec. 
57, except that we have a sub-section 2 to 57 not to be 
found in the Manitoba Act but I do not see that that sub­
section affects the real question to be decided in this case.
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By sec. 1 of 7 Geo. V. 1917 (Man.) ch. 60 the following 
was enacted :—

(1) "No person shall within the Province of Manitoba, 
by himself, his clerk, servant or agent, directly or indirect­
ly, or upon or by any pretence, or upon or by any device or 
subterfuge whatsoever, canvass for or solicit or take or 
receive or hold out himself as an agent or intermediary lor 
taking or receiving from any person within the Province 
of Manitoba any order or instruction for the purchasing or 
supplying of liquor for beverage purposes within this 
Province.”

The prosecution was had under this section.
Haggart, J.A. pointed out in his dissenting judgm nt 

that this Act was an independent statute and was not ex­
pressed to be an amendment of the Manitoba Temperance 
Act, but the Court of Appeal (Howell, C.J.M., Perdue, 
Cameron and Fullerton, JJ.A., Haggart, J.A.( dissenting) 
held the Act to be intra vires of the Provincial Legislature.

When I say this decision is not altogether satisfactory, 
I mean in the sense in which it may be applied to the < ir- 
cumstances of this case. Perdue, J.A., and Cameron, J.A., 
seem to have thought that the legislation there in question 
must be taken to intend only to apply to transactions hav­
ing their beginning and end within the Province and such 
they considered the transaction in question. Perdue, J.A., 
29 Can. Cr. Cas. 130, at p. 132, says:—

“If the authorities charged with the enforcement of the 
aforesaid chapter 50, should attempt to apply its provis- 
ions so as to obstruct or prohibit a transaction in liquor 
beyond the legislative jurisdiction of the Province or in­
fringe upon the rights of persons outside the Province, 
it might then become necessary for the Court, on the matter 
being properly brought before it, to examine and ascertain 
the intention of the Act and its application to the tran-- 
action then in question. It might in such a case be necess­
ary to consider the constitutional validity of parts of the 
Act. Such considerations do not in my opinion, arise in 
the present case.”

Haggart, J.A., dissented and Howell, C.J.M., agreed with 
the majority of the Court but gave no reasons. Fullerton. 
J.A. dealt with the constitutional aspect of the case but de­
cided only in so far as it affected residents of the Province 
of Manitoba.

At p. 141 the Judge sums up in these words:—

m
m
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“In my opinion the Act in question, to the extent at least 
of prohibiting residents of the Province taking orders for 
the purchasing or supply of liquor for beverage purposes 
within the Province, is intra vires of the Legislature of 
Manitoba.”

The net result of the cases I have just been discussing, 
seems to me to afford us little assistance in grappling with 
the circumstances of the case before us. We will assume, 
and there is no contention to the contrary, that as the 
British Columbia Act stood before the amendment of 1919, 
no offence would have been committed and that sec. 67 as it 
then stood was intra vires of the Province. Then are these 
amendments which create an offence ultra vires? They 
made it an offence to canvass, solicit or act as agent for the 
sale or purchase of liquor or to publish, distribute or dis­
play signs, circulars, advertisements, etc., referring to liq- 
our or where it may be obtained or giving addresses of per­
sons engaged in manufacturing or dealing in liquors, etc.

In substance as affecting this case under 52a, no person 
can act as agent in procuring liquor for you from a point 
either within or without the Province, but it is still open 
to you personally to purchase from outside by means of 
the telegraph or letter by post under the reservations in 
clause 62b.

If this is an interference affecting civil rights only within 
sub-sec. 13 of sec. 92 of the B.N.A. Act, the Legislature has 
power but to the extent which it applies to the rights of 
parties outside the Province (and that is involved here), 
I think we have to determine whether it falls within sub­
sec. 16 “matters of a merely local or private nature in the 
Province or can it be said to be an interference with trade 
and commerce so as to be wholly within the Dominion 
jurisdiction?

Our guide in this must be the decisions of the Privy 
Council. In that connection the following cases were cited :-

Citizens Insurance Co. of Canada v. Parsons (1881), 7 
App. Cas. 96 ; Att’y-Gen’l of Canada v. Att’y-Gen’l of Alb­
erta, 26 D.L.R. 288, [1916] 1 A.C. 588, 25 Que. K.B. 187; 
Att’y-Gen’l of Manitoba v. Manitoba License-Holders* Ass’n, 
[1902] A.C. 73, and Att’y-Gen’l for Ontario v. Att’y-Gen’l 
for Canada, [1896] A.C. 348.

In reading these authorities it seems difficult to know just 
where to draw the line and each case must largely be de­
termined on its own facts, but this much can, I think, be 
deduced—that if upon looking at the whole Act and consid-
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ering the purpose and intent as indicated by the lang age 
used, it can be concluded that although to some extent it 
may trench upon the provision as to trade and commerce, 
yet, if its true effect is a dealing with matters of a merely 
local or private nature, it is within the jurisdiction of the 
Province to pass. The amendments here do not prevent the 
purchase by a person in British Columbia of liquor from a 
firm outside the Province for private consumption, but you 
are obliged to act direct—no agent can act for you. In 
other words, you are not prohibited from procuring the liq­
uor but the method of procuring it is curtailed.

It is true the cutting down of the facilities of procuring 
may lessen the sales of the outside dealers, but looking at 
the whole intent and purpose of the Act it is not such an 
interference with trade and commerce as would deprive the 
Province of jurisdiction,

Mr. Davis raised the point that the mere taking of the 
order and the forwarding it with the necessary money 
would not constitute the offence arrived at, as the order 
might not be filled. The words are :—“No person shall ... 
receive orders for the purchase or sale of any liquor or act 
as agent for the purchase or sale of liquor."

I think the offence is committed if the order is never 
filled.

I would allow the appeal and restore the convictions.
McPhillips, J.A. would allow the appeal.
Eberts, J. A. (dissenting) would dismiss the appeal.

Appeal allowed.

MOHIMAX v. CARVETH.
Saskatchewan King's Bench, Taylor, J. May 21, 1921.

Vendor and Purchaser (ftl.E—88)—Agreement for Sale of Land— 
Limitations on Right to Resell—Conditions Not Compiled With 
—Right to Require Payment from Sub-purchaser—Rescission 
for Want of Title.

When a purchaser of land under an agreement resells the land, the 
sub-purchaser agreeing to assume the payments under the 
original agreement, as part payment, the purchaser agreeing 
to furnish the sub-purchaser with duplicate originals of the 
agreements to him, the inference is that he undertakes to 
establish title to the lands by means of these agreements, and 
where these documents disclose a limitation on the right to sell, 
which is a valid and effective limitation, such as requiring the 
consent of the vendor to any assignment or resale, such condi­
tion must be complied with before he can require payment from 
the sub-purchaser.

A person claiming rescission of an agreement for the purchase of 
land on the ground of misrepresentation must be in a position
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to make restitution, and this obligation may excuse the pur­
chaser from immediately going out of possession when great 
damage may ensue If the land is not cropped and cultivated.

[Smith v. Crawford (1918), 40 D.L.R. 224, followed; McKillop & 
Benjafleld v. Alexander (1912), 1 D.L.R. 586, 45 Can. 8.C.R. 
551; Atlantic Realty Co. v. Jackson (1913), 14 D.L.R. 562, 18 
BCR. 657; Re Green (1912), 9 D.L.R. 301, 6 SLR. 6, 
referred to.

See Annotations, Sale by vendor without title, 3 D.L.R. 795; Pur­
chaser’s right to return of purchase-money, 14 D.L.R. 351.]
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VENDOR’S action against a purchaser upon an agree­
ment for sale, and also for rent and accounting under a lease. 
Action dismissed.

G. T. Killam, for plaintiffs.
P. E. MacKenzie, K.C. for defendant.
Taylor J:— By an agreement dated December 31, 1918, 

the plaintiffs agreed to sell and the defendant agreed to 
purchase sect. 27-33-23, west of the 2nd meridian, in Sask­
atchewan, for $25,994.00. $5000 was paid in cash. The 
purchaser was to pay a further $6000 by assuming a bal­
ance due to Mike Rowan and Margaret Rowan upon the 
north half under the plaintiffs’ agreement to purchase from 
them made on March 1, 1918; a further sum of $4000 by 
assuming and paying a balance due to one Shantz against 
the south half under the plaintiffs’ agreement to purchase 
this half from Shantz under an agreement dated February 
25, 1911, and the balance of the purchase money was to 
be paid in instalments of $1000 a year on December 1, in 
each year, with interest at 67» also payable on the same day.

The lease was made on March 24, 1918, of a near-by 
quarter-section for a term of 5 years. It contains the usual 
provisions as to cultivation, and the rental is a full one-third 
share or portion of the crops of grain, to be delivered at 
Guernsey, Sask. to the lessor.

The defendant has not made any payments or delivered 
any crop under any of these agreements or the lease. The 
Rowan agreement is a cash payment agreement, and it is 
proved that on account of the defendant’s default the plain­
tiffs paid $1360 to Rowan on February 10, 1920, being 
$1000 principal due December 1, 1919, and $360 interest 
due thereunder to Rowans.

The Shantz agreement is a half-crop payment agreement 
and was made originally with the plaintiff John R. Mosiman. 
It contains a covenant “that no sale, transfer or pledge of 
this contract or any interest therein or of all or any of the 
premises herein described shall be in any manner binding
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on the vendor unless said vendor shall consent thereto in 
writing hereon.”

An assignment, Ex. “P3”, was filed from J. R. Mosiman 
to himself and William Mosiman, the plaintiffs, to which 
Shantz is not a party, and there is no endorsement of any 
consent or any other document shewing a consent by Shantz 
to this assignment or to the agreement with the defendant.

The Rowan agreement provides that:
“No assignment pf this agreement shall be valid unless 

it be for the entire interest of the purchasers and be ap­
proved and countersigned by the vendors or their agent, 
and no agreement or conditions or relations between the 
purchasers and assignees, or any other person acquiring 
title or interest from or through the purchasers, shall pre­
clude the vendors from the right to convey the premises 
to the purchasers on the surrender of this agreement and 
the payment of the unpaid portion of the purchase money 
which may be due hereunder unless the assignment hereof 
be approved and countersigned as aforesaid.” No attempt 
was made on the trial to shew that the plaintiffs had se­
cured Shantz or Rowans’ consent to the agreement with the 
defendant. The defendant was not furnished with copies 
of particulars of either the Shantz or the Rowan agree­
ments prior to action brought ; although at the time he 
bought the plaintiffs had undertaken to forward the dupli­
cate originals of these agreements in their possession 
to him.

The plaintiffs claim the whole of the balance of the pur­
chase price under an acceleration clause contained in the 
agreement, an accounting for and one-third share of the 
crop produced on the leased quarter, and, under certain 
covenants for cultivation and to leave the land in a state 
ready for next year’s crop, damages for failure to perform 
these covenants. The defendant gave up the leased quarter 
after the first season and it is not disputed that the plain­
tiffs accepted his verbal repudiation and themselves went 
into possession in 1920.

The defence raises the question of title, and as to this 
I intimated I would order and direct a reference, and this 
reference would include any question as to whether the 
plaintiffs had obtained any consents necessary under the 
Rowan and Shantz agreements prior to action brought, 
and any question whatsoever relating to the title.

The other defence raised is that the defendant was in-
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As I intimated at the conclusion of the trial, I am of the 
opinion and find that the defendant was induced to pur­
chase the section of land described in the agreement of 
December 31, 1918, and to make the said agreement by 
fraudulent misrepresentation; that is to say, the repre­
sentation that the said land was good, level, medium choc­
olate loam and was all under cultivation. I find that this 
land could not truly be described as good medium chocolate 
loam, and the plaintiffs knew that it could not be so des­
cribed. The soil is not all alike, but most of it, as the plain­
tiffs knew, is a light sandy loam ; it is dark in color but it 
is a fine sand. The many farmers called as witnesses who 
resided in the district in which the land is situated all des­
cribed the land as sandy loam. A medium loam would be 
one where the clay and the sand would be about equal in 
the soil ; but in the soil on the plaintiff’s farm, as the plain­
tiffs well knew, the sand much predominated, constituting, 
according to the analysis of the soil, over 707> thereof on 
an average of the whole farm, whilst as I have said portions 
were much lighter than others. Soils, according to the 
farmers and the experts called, are divided into clay loam, 
loam, and sandy loam. In the clay loam the clay predom­
inates ; in loam or medium loam the clay and sand are about 
equal; in sandy loam there is a preponderance of sand. I 
am quite satisfied that the plaintiffs knew that the des­
cription in the advertisement which they published was 
a false description, misleading and intended to mislead; 
and the defendant was induced by such description and by 
their subsequent representations when he visited the farm 
to make the agreement to purchase the land at what turns 
out to be a price much beyond that which would be paid or 
has ever been paid for any land in the locality.

The plaintiffs say that whilst the defendant was inspect­
ing the farm the plaintiff J. R. Mosiman kicked up a piece 
of the earth out of the frozen field, handed it to the de­
fendant and said "That is what we advertised as medium

duced to purchase the land and make the lease by the fraud­
ulent misrepresentations of the plaintiffs; and the defend­
ant counterclaims for damages occasioned by such fraud­
ulent misrepresentations. Counsel for the defendant does 
not now contend that he can ask for rescission on this 
ground, but asks to have the damages occasioned to him 
by the fraudulent misrepresentations assessed, and judg­
ment therefor.

is—eo d.li.
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chocolate loam.” This was not mentioned by either of the 
plaintiffs on examination for discovery. It appears to me 
to contradict inferentially the testimony given by both of 
them on these examinations and I accept the defendant's 
testimony that the alleged occurrence did not happen.

The statement that the land was all under cultivation 
is not wholly true. There are a number of sloughs on t he 
land, the existence of which when the snow was on the 
ground at the time the defendant called on the plaintiffs 
at their farm would not be observed, and no attempt was 
made to correct the wrong impression that would be made 
by the statement that the land was all under cultivation.
I do not agree with the contention of counsel for the plain- 
tiff that such a description is true when it appears that the 
sloughs can be cut for hay.

The result of the misrepresentations was that the de­
fendant was induced to agree to purchase that which he 
would never have purchased, I am satisfied, at any price, 
much less at the price which he agreed to pay, and although 
no representation is shewn to have been made as to the 
leased quarter, it is clear that he agreed to rent it without 
any inspection, relying entirely on the plaintiffs and for 
the reason that he was buying the section. It was sep­
arated from the section by an intervening quarter, and the 
reasonable inference would be that it would be similar to 
the section, and I think the proper inference is that the 
representations as to the soil in the section were understood 
to apply to the leased quarter, and the whole transaction is 
tainted with the misrepresentations. The leased quarter 
is also sandy loam, and the crop produced in 1919, it is ap­
parent, did not repay the cost of production.

The defendant took possession early in April 1919. lie 
immediately discovered that he had been deceived, and 
almost immediately told one of the plaintiffs thereof and 
complained that he had been defrauded. His position was 
such that at that time he could hardly have given up pos­
session. He had moved to Guernsey with his stock and 
implements and made all the necessary preparations for 
putting in the crop on the purchased farm in 1919, and had 
leased his own farm in another portion of Saskatchewan. 
It was at a time when great damage would have been done 
and a still greater loss incurred had he not gone on and put 
in the 1919 crop, and had he done nothing further than put 
in that crop I would have doubted If, acting in that way as a
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reasonable man should have done, rescission of the contract 
would have been refused. A person claiming rescission on 
the ground of misrepresentation must be in a position to 
make restitution, and this obligation may well excuse the 
purchaser from immediately going out of possession when 
great damage may ensue if the land is not cropped and 
cultivated.

But apparently the plaintiff [defendant?] was advised 
in the fall of 1919 that his retention of possession debarred 
him from claiming rescission, and under advice of counsel 
remained in possession during the winter of 1919 and in 
1920 as well, and is still in possession, and his present 
counsel intimated that he would not argue that there had 
not been a ratification and an election to affirm the contract, 
compelling the defendant to rely on his claim for damages 
and his right to set off these as against the plaintiffs' 
claim. That is, so far as he claims rescission for fraud.

The land contains a little less than 640 acres, and the 
agreed price was $41 an acre. The evidence satisfies me 
that at the time of purchase the selling value would not 
exceed $30 an acre, including the buildings. The Rowan 
half had been purchased in the spring of 1918, without the 
buildings, at about $22 an acre. The other half is better 
land. The selling value, therefore, would be $19,020.

In fixing the selling value at the above figure, $19,020, 
I am considering also the terms on which the land was sold. 
If put on a cash basis, (if it can be considered that land of 
this quality can be sold for cash,) this figure would be con­
siderably reduced. The above conclusions and findings of 
fact were made and extended shortly after the trial of the 
action whilst the evidence was then more fixed ih my mind, 
and I intimated that I would withhold the delivery of judg­
ment until the completion of the reference to the Local Reg­
istrar on the question of title. For some reason this has 
been much delayed and was not completed until May 6, 
1921, although the trial was completed in December last.

In his report the Local Registrar finds that the title to 
the south half of the above land stands registered in Sam­
uel E. Shantz clear of encumbrances; that the plaintiffs 
are in a position to make title thereto under an agreement 
for the purchase thereof dated February 25, 1911, from 
Shantz.

The title to the north half stands in the name of Michael
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Rowan and Margaret Rowan clear of encumbrances ; that 
the plaintiffs are in a position to make title to this half 
under agreement of purchase dated March 21, 1918, be­
tween Michael and Margaret Rowan as vendors, and the 
plaintiffs as purchasers. These are the agreement- to 
which I have previously referred, containing the covenants 
limiting the right of resale.

The Local Registrar finds as to the south half (the 
Shantz half) that the sale of that half was consented to 
in writing by the said Samuel E. Shantz under date of l-'eb- 
ruary 18, 1921 ; and as to the north half, (the Rowan half ) 
the sale of that half-section was consented to in writing 
by Michael Rowan and Margaret Rowan, by writing dated 
December 23, 1920. A note is also made of the objection 
made by counsel for the defendant that these written con­
sents were of a date subsequent to the date of the trial.

I have already quoted the provisos of the agreements 
requiring the vendors' consent to assignment or resale. 
The Shantz agreement requires the consent to be endorsed 
on the agreement itself ; the proviso being that no sale, etc., 
“shall be in any manner binding on the vendor unless such 
vendor shall consent thereto in writing hereon." Under 
the Rowans’ agreement the assignment has to be approved 
and countersigned by the vendors.

It does not appear from the Local Registrar’s report that 
the consent in the Shantz agreement was endorsed in ac­
cordance with the proviso of that agreement, or that the 
Rowans have approved and countersigned the agreement 
made between the plaintiffs and defendant in this action. 
An examination of the duplicate filed shews no such endor- 
sations. The consents obtained and referred to in the cert­
ificate are both subsequent to the trial, subsequent even to 
the date upon which the reference was directed, and long 
subsequent to action brought.

I have already found that at the time the agreement was 
made between the plaintiffs and defendant the defendant 
was not furnished with copies or particulars of the plain- 
tiffs’ agreements, and that the plaintiffs had undertaken to 
forward duplicate originals of these agreements to him. 
Under these circumstances, in my opinion, on this ground 
alone, the plaintiffs action was premature, and could not 
be maintained. The inference I would draw from the 
plaintiffs' undertaking to forward the duplicate originals 
of the Shantz and Rowan agreements to the defendant is
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that they were in that way undertaking to establish title 
to the lands in question, and their right to sell. The pro­
duction of these documents discloses a limitation in each 
agreement on the right to sell; a limitation which has 
been held to be a valid and effective limitation. Atlantic 
Realty Co. v. Jackson (1913), 14 D.L.R. 652, 18 B.C.R. 657, 
following McKillop & Benjafield v. Alexander (1912), 1 
D.L.R. 586, 45 Can. S.C.R. 551.

These consents in the terms of the agreements are in my 
opinion, necessary before the plaintiffs can require payment 
from the purchaser. I need only refer to Landes v. Kusch, 
(1915), 24 D.L.R. 136, 8 S.L.R. 32.

The consents produced now, so far as the Local Regist­
rar's report goes, would not appear to go as far as is re­
quired by the provisos in the two agreements. Each vendor 
in these two agreements has, for the purpose of avoiding 
any issue being raised as to that to which he is actually con­
senting, provided for the manner of his assent; in the one 
case that the consent is to be made on the agreement, and 
in the other case that the assignment or sale be approved and 
countersigned by the vendors or their agent. No person 
should be asked to accept less than is required in these 
provisos, for the reason that these vendors are not parties 
to this action. The purchaser is entitled to a marketable 
title (save as may be limited in his agreement of purchase) ; 
and the consents reported by the Local Registrar leave the 
defendant still to meet a possible outstanding issue with 
the plaintiffs’ vendors. Duff, J., in McKillop & Benjafield v. 
Alexander, (supra), (in the language quoted with approval 
in the Appellate Court in British Columbia in Atlantic 
Realty Co. v. Jackson, supra) pointed out the very differ­
ent position of a purchaser under an agreement where re­
sale or assignment is restricted from that in an open agree­
ment. The practical effect of the restriction is to prohibit 
the creation by the purchaser of equitable claims on the 
part of the sub-purchaser until privity between the orig­
inal vendor and the sub-purchaser is established, and it 
would seem to follow that the original vendor may impose 
terms and conditions for and upon his assent. In an open 
agreement the right of the purchaser to resell in whole or 
in part, and to create ‘'sub-equities," is absolute, and the 
element of an express agreement between the original ven­
dor and the sub-purchaser is lacking. In the British Colum­
bia decision to which I have referred it was held that an
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agreement for sale between the purchaser and sub-purchas­
er did not confer on the sub-purchaser such an interest in 
the land as entitled the sub-purchaser to maintain a caveat 
filed thereon. This decision and other subsequent cases 
have adopted the view that an assignee or sub-purchaser 
who has not obtained the requisite approval has not ac­
quired any right which he could compel the registered 
owner to recognise, and, therefore, he never had a rijrht 
which in any lawyerly use of the words could be desmlied 
as an interest in the land. The decision of Brown, J., in Ke 
Green (1912), 9 D.L.R. 301, 6 S.L.R. 6, is to the same effect.

The plaintiffs' agreement is to sell the land to the def­
endant, and in the agreement he agreed to assume as part 
payment therefor the plaintiffs' liability to the Rowans 
and Shantz. Without the requisite approval of those ven­
dors the plaintiffs’ agreement lacked force to confer on the 
defendant an interest in the land, and the plaintiffs were 
debarred from conferring upon the defendant a right to 
compel the original vendors to accept from him payment 
of the liability which he had agreed to assume. The plain­
tiffs had neither a legal nor an equitable right to require 
the original vendors to assent to the resale, and it might 
well be argued that under such circumstances the Court 
should not compel a purchaser to complete. (Fry on S|*c- 
ific Performance, 6th ed. at p. 431.) It is unnecessary for 
me to consider that phase of the question.

Here, as in Smith v. Crawford No. 2, (1918), 40 D.L.R. 
224,11 S.L.R. 170, there is a plea setting up a want of title, 
and in the opinion of Lament, J.A., in delivering the major­
ity judgment, at pp. 226, 227 this allegation is in itself a 
repudiation of the contract ; is express notice that the def­
endant considered the contract at an end, and it was there­
fore incumbent upon the plaintiffs to shew that they had a 
title, or were in a position to compel title to themselves at 
the time the defendant repudiated the contract. This de­
cision may be open to reconsideration in the Court of Ap­
peal, but it is binding on me. I do not think that the de­
fendant has precluded himself from taking advantage of 
the defect in the plaintiffs’ title. Possession was taken 
under a special term of the agreement, and under the prom­
ise of the plaintiffs to furnish their agreements to him. a 
promise never implemented ; and it appeared that produc­
tion thereof was obtained by the defendant only through 
the procedure of the Court after action brought, and the
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attitude of the plaintiffs and their counsel, no doubt upon 
instructions, throughout the action, was that upon the ref­
erence title could be shewn. The delay in completing the 
reference has probably occasioned the sowing of another 
crop by the defendant. There is not that I can see, how­
ever, any evidence of a waiver by the defendant of his 
rights or his plea to title.

The plaintiffs were not, therefore, when action was 
launched, entitled to personal judgment against the defend­
ant. This is the remedy which their counsel has specific­
ally elected to claim. After I had intimated my finding of 
fact on the issue as to fraud I asked plaintiffs’ counsel to 
definitely state what relief he was seeking, whether as the 
defendant desired to rescind the plaintiffs also desired can­
cellation. Subsequently counsel stated that he was in­
structed to ask for personal judgment, from which indef­
inite language I infer he means to drop his claim to cancel­
lation or to realise from the land. The plaintiffs’ action 
upon the agreement dated December 31, 1918, between the 
plaintiffs and the defendant, must therefore be dismissed.

As to the action upon the lease, I have already held that 
the defendant’s claim that he was induced to make this 
lease by the fraud of the plaintiffs is well-founded, and that 
(from the rather indefinite evidence) the crop produced did 
not repay the cost of production. The defendant did not 
make the summer fallow required on this quarter section, 
but his repudiation of the lease was accepted. It was made 
on the ground that he had been defrauded, and for these 
reasons I think the plaintiffs’ claim upon the lease fails also.

The plaintiffs having failed to make title the defendant 
is entitled to judgment for a return of the cash payment 
of $5000 with interest thereon, which should, I think, be 
computed with yearly rests at the rate of 6% per annum 
from December 31, 1918, and an enquiry as to what sum of 
money ought to be allowed and paid by the plaintiffs to 
the defendant by way of damages for the plaintiffs’ non- 
lierformance of the agreement of December 31, 1918, be­
tween the parties ; and it is referred to the Local Registrar 
at Saskatoon to make such enquiry and assess the said 
damages, the defendant to have judgment against the 
plaintiffs for the amount certified in the report thereon. 
The defendant is entitled to the costs of action (including 
the counterclaim) and of the reference. Either party may
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apply in Chambers from time to time for directions as he 
may be advised.

On this disposition of the action the damages which I 
was prepared to assess for fraud on the basis of the dif­
ference in values, as sustained by the defendant, will not in 
fact be sustained by him; and on the enquiry directed ne 
will be entitled to be compensated for the damage, if any, 
sustained by taking possession, and allowed for cultivat­
ing done as it now turns out for the benefit of the plain­
tiffs, less any profit made therefrom. The defendant must 
also deliver up possession to the plaintiffs.

The entry of judgment will be stayed for 30 days, and 
should an appeal be commenced within that time proceed­
ings on the judgment will be stayed pending the disposition 
of the appeal.

Judgment accordingly.

HARBOUR V. NASH.
Ontario County Court, County of York, WlddWeld, J.

June 10, 1021.
Automobiles (#111.It—ISO)—Driver of Mol.tr Vehicle—l)ul.t ... 

Ixtok Ahead—Duty to Nee Wliat Is Plainly Visible—\cgll

It is the duty of the driver of a motor vehicle to continue on lh" 
alert for pedestrians and others using the streets, and mu.-t 
anticipate their presence, and this duty Implies the duty to s,. 
a pedestrian who is in plain view, and failure to do so Is negh 
gence on the part of such driver.

[See Annotation, Law of Motor Vehicles, 39 D.L.R. 4],
ACTION for damages for injuries received as a result 

of being knocked down by the defendant's automobile.
T. H. Lennox, K.C., for plaintiff.
A. R. Hassard, for defendant.
Widdifield, J.:—About 9 o’clock on the evening of Sep­

tember 30, 1920, the plaintiff, Ethel Harbour, left 63 Ox­
ford St. and walked a short distance to Spadina Ave. where 
she intended to take a Belt Line car. There is no stop at 
the intersection of Oxford and Spadina, the nearest stop 
being between Oxford and Nassau streets. When she 
reached Spadina the plaintiff looked north to see if a car 
was in sight and none being in sight she proceeded southerly
Kdltorlal Note:—In view of the many automobile caaee, where the 

duty of the driver to keep a proper lookout baa come up, tie- 
case In which the learned Judge has carefully and thoroughly 
examined the American decisions, on which for the present Ih' 
Canadian Courts must rely, should be of value to the pr 
fesslon.
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on Spadina Ave., and when she had nearly reached the 
stopping post she again looked north and then saw a car 
lea\ ing College St. about one and one-half blocks away. She 
then started across the highway to board the car and says 
she had reached a point 8 or 10 feet from the nearest rail of 
the street railway when without any warning she was 
knocked down by an automobile.

Spadina avenue is a wide street and it is said that the 
distance from the curb to the nearest rail is about 30 feet. 
The night was fairly dark and it was raining. I do not 
think it was raining as heavily as defendant’s witnesses 
say, and it is not pretended that the rain was sufficient to 
obscure the vision of the driver of the automobile.

The plaintiff says that before she started across the 
street she did not notice any automobile coming from the 
north. The probability is that after she left the curb she 
went across in a south-easterly direction, the stopping post 
being south-east.

There is no doubt that it was the defendant's automobile 
that hit the plaintiff. His story is that he did not see the 
plaintiff at all, that he did not know he had hit her. He 
says he felt a slight bump as though the automobile had 
run over a small piece of wood and it was not until his wife 
threw up her hands and exclaimed that somebody or some­
thing had hit the car he was aware of the collision.

The curtains were on the car on the right hand side and 
the defendant’s wife says that she saw something like a 
"black shadow" approach the car from the west and then 
heard a bump against the back of the car.

The defendant says his windshield was up and he had a 
dear view of the highway ahead of him. He says he was 
looking straight ahead but his line of vision would take in 
the breadth of the highway between the railway track and 
the curb on the right. He says he did not see the plaintiff 
on the highway and the only suggestion he makes for not 
seeing her is that she must have come from behind a stand­
ing automobile. The excuse is not of much avail when 
there is no suggestion, much less evidence, that there was 
any other automobile in the neighbourhood.

I think the law is clear that failure to see a pedestrian 
on the highway is no excuse where the driver should have 
seen him if he had been using due care.

The duty to look implied the duty to see what was in plain 
view unless some reasonable explanation is presented for
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failure to do so. The reasonableness of such explanation 
is clearly a question for the jury. Holderman v. Wiimer 
(1914), 166 Iowa 406. “Where there is nothing to obstruct 
the vision it is negligence not to see what is clearly visible/’ 
Koenig v. Semrau. (1916), 197 111. App. 624, at p. 625.

In Kelly v. Schmidt, etc. (1917), 142 La. 91, it is said 
that the driver of an automobile “will be presumed, in < aae 
of accident, to have seen what he should have seen in the 
performance of his duties."

“It is the duty of one in charge of an automobile, driving 
upon a public street or highway, to look ahead and sec all 
persons and horses in his line of vision, and in case of 
accident, he will be conclusively presumed to have seen 
what he should and could have seen in the proper perform­
ance of such duty,” McDonald v. Yoder (1909), 80 Kan 25.

The driver of an automobile must continue on the alert 
for pedestrians and others using the streets, and must anti­
cipate their presence ... It has been held that failure 
to see a pedestrian in the street amounted to négligente. 
See also Shields v. Fairchild (1912), 130 La. 648.

The plaintiff was walking upon a sidewalk when she 
came to a barrier. Just opposite the barrier on the edge 
of the highway, was a dray and she walked out on the high­
way and was going around the dray when she heard the 
horn of the defendant's automobile. She stood still against 
the wheel of the dray thinking the automobile would pass 
her all right and the hind wheel of the automobile hit her. 
The only persons in the automobile were the defendant's 
wife and his chauffeur, neither of whom saw the plaintiff. 
It was held this warranted a finding of negligence. Gray 
v. Batchelder (1911), 208 Mass. 441.

Thomas v. Burdick (1917), 100 Atl. 398 is a judgment 
of the Supreme Court of Rhode Island, and the facts were 
very similar to these. “The side curtains were on and the 
only outward view of the defendant was through the wind- 
shield in front. The defendant sounded no horn, and it does 
not appear that he made any effort to ascertain whether 
any one was approaching him from some angle outside of 
his restricted vision. The line of the plaintiff’s travel was 
approximately at right angles with that of the defendant 
and the defendant did not see the plaintiff until the morm a* 
of striking her . . . The jury has found a verdict for 
the plaintiff . . . and we cannot say that such verdict 
is not supported by the evidence" (p. 399.)
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In Booth v. MeagHer (1916), 224 Mass. 472, the plaintiff, 
a woman, was walking from her home to church on a misty 
rainy evening on her left hand side of the road because the 
sidewalk wa." muddy. She crossed the street diagonally to 
the right hand side but the walk on that side being also 
muddy, she continued walking on the street for five or six 
steps, when she was struck from behind by an automobile. 
It was held that whether the defendant was negligent, in 
not sooner seeing the plaintiff and in so operating his auto­
mobile with reference to the concurrent right of the plain­
tiff and himself, was for the jury.

The defendant’s wife says if she had been looking to­
wards the front she could have seen the plaintiff on the 
road, and I am utterly at a loss to understand why the de­
fendant did not see her. To say the least, the defendant 
has not satisfied the onus placed upon him by sec. 23 of the 
Motor Vehicles Act, R.S.O. 1914, ch. 207.

The plaintiff W. Harbour is entitled to recover:
lt/j weeks lost time @ $37.....................  $45.50
Paid Dr. Weston $17, and for lotions.... 19.50

65.00
The plaintiff Ethel Harbour is entitled to recover:

For loss of coat......................................... $15.00
For pain, suffering, etc............................. 150.00

165.00
On the evidence of Dr. Weston, I cannot say that her 

miscarriage was the result of the accident.
There will be judgment accordingly.

THE KETTLE RIVER CO. v. THE CITY OK WINNIPEG.
Manitoba Court ol Appeal. Perdue, C.J.M., Cameron, Fullerton and 

Dennlatoun, JJ.A. May 10, 1921.
Contract* (RIID— 145)—To Supply Electrical Energy—Formal Con­

tract—Construction—Notice—Delay in Supplying—Damages.
In the formal contract between a city municipality and a manu­

facturer, the city agreed to furnish electrical energy for the 
purpose of the manufacturer’s business "for a period of one 
year beginning on the date when the consumer begins sawing, 
on which date the consumer will give the city at least ten days’ 
notice, but the city is not bound to supply current hereunder be­
fore Tjly 15, 1912." The Court held that the notice called for 
by the formal contract was not necessarily a notice in writing 
and what took place between the parties was sufficient to Indic­
ate that July 15 was agreed upon as the date upon which the 
mill would be ready to commence sawing and the power be re-
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quired and that although the time was extended to July 20. no 
other notice was necessary. The consumers not having installed 
the machinery and completed their plant before July 28, they 
were entitled to damages for breach of contract to supph the 
electrical energy from that date until the electrical energy was 
actually supplied.

APPEAL by the defendants, the City of Winnipeg, from 
the judgment at the trial in an action for breach of con­
tract to supply electrical energy for the development of 
mechanical power by a fixed date. Affirmed.

J. Preud’homme, for appellant.
F. M. Burbidge, K.C., for respondent.
Perdue, CJ.M., and Cameron, J.A., concur.
Fullerton, J.A.:—This action was brought to recover 

damages for failure to deliver electrical energy by a certain 
date.

The plaintiffs had for some years prior to 1912 bom 
manufacturing wood paving blocks at Sandstone, Minnesota 
and had secured a market for some of their output in 
Western Canada.

Early in 1912 plaintiff leased a property at Transmua 
with a view to erecting thereon a plant for the manufacture 
of wood paving blocks. In April 1912, plaintiff began 
negotiations with the defendant for a supply of electrical 
energy which eventuated in the contract sued on herein. 
The contract is dated June 17, 1912. The relevant part if 
the contract is art. 1, which reads as follows :—

“Article 1. So long as the Consumer shall faithfully 
observe the terms and conditions of this agreement, the 
City will, for the purpose and within the limits herein 
stated, keep available for use and deliver to the consumer's 
premises, electrical energy, to the amount of One Hundred 
and Fifty (160) K.W., to be used solely for the operation 
of saws, planers, and such equipment as Consumer may 
hereafter install upon the property leased by him at North 
Transcona from the Dominion Tar and Chemical Company ; 
which energy the Consumer will receive, take and pay for 
in accordance with the terms and conditions of this agree ­
ment for a period of one (1) year, beginning on the date 
when the Consumer begins sawing, of which date Con­
sumer will give the City at least ten (10) days notice, but 
the City is not bound to supply current hereunder before 
July 15th, 1912.”

The plaintiffs in their statement of claim allege that 
more than ten days before July 16, 1912, they notified the
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defendant of their intention to begin operation on July 15 
1912, but that defendant failed to supply the said electrical 
energy until August 22, 1912. The trial Judge found the 
defendant liable for breach of contract.

The main contention of the defendant on this appeal is 
that the 10 days’ notice required by the contract was never 
given.

On June 25, 1912, the defendant wrote the following 
letter to the plaintiff :—

“Winnipeg, Canada, June 25, 1912. 
Messrs. Kettle River Co.,

Minneapolis, Minn.
Gentlemen :—

Attention of Mr. Henry B. Ames.
Many thanks for your favour of the 22nd instant en­

closing contract for power at North Transcona.
We are making every preparation to carry out our end 

of the agreement, and in consultation with your Mr. Larkin 
today, have assured him that power will be delivered at 
the date specified.

Yours very truly,
City Light & Power Department. R. A. Sara.”

Mr. Sara was called by the defendant and on cross- 
examination the last paragraph of the above quoted letter 
was read to him and he was asked:—“What date was 
specified? A. The date specified in our conversation, July 
15. Q. And that was the date specified by Mr. Larkin 
to you ? A. Yes. Q. As being the date when the plain­
tiffs wanted the power delivered at North Transcona? A. 
Yes.”

The letter and the evidence just quoted is a complete 
answer to the contention of the defendant as to want of 
notice.

The defendant further contended that the delay in start­
ing operations was not due to the defendant’s failure to 
supply power as the mill itself was not completed and ready 
for operation before August 22 when the power was turned
on.

The trial Judge finds as a fact that the plaintiff's motor 
arrived only on July 24 and was set up on July 28 and he 
allows damages only for the delay between July 28 and 
August 22.

The evidence as to the completion of the plant on July 
28 in other respects was conflicting.
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The plaintiff’s witnesses said it was complete and ready 
to begin work. The defendant called a number of its em­
ployees, who gave evidence of a very general and indelinite

Tut Kftti.b character as to the condition of the plant. The Judge di ds
IV l X l it 1,0. . . . . - . . . - _ _ _.with this evidence and makes the following finding: "1 

think the evidence of Mr. Larkin and Mr. Harris shewsThe Citt

Winnipeg. that the construction and finishing work going on in the 
factory after July 15 was as to parts not essential to the 
sawing, such as the exhauster and conveyor, and the latter 
does not appear to have been used at all that year.” There 
is nothing in the evidence which would justify us in inter­
fering with this finding of fact.

Counsel for the defendant did not mention the quest inn 
of damages in his argument and I therefore assume that 
he has no quarrel with the amount of damages given by 
the judgment.

Notice of cross-appeal in respect of damages was filed 
by the plaintiff, but was only faintly pressed in the argu­
ment. I do not think that we should interfere with the 
judgment of the trial Judge in respect of damages.

I would dismiss the appeal with costs, and the cross- 
appeal without costs.

Dennistoun, J.A.:—This is an appeal by the defendant, 
the City of Winnipeg against a judgment of the Court of 
King’s Bench whereby damages were assessed in favour of 
the plaintiffs in the sum of $2,422 for breach of contract to 
supply electrical energy for the development of mechanical 
power by a fixed date.

The plaintiffs are manufacturers of creosoted pavement 
blocks. On June 17, 1912, they entered into a contrait 
with the defendants for the delivery of a specified amount 
of electrical energy at their factory in North Transcona 
at a stated price.

The plaintiffs agreed to take and pay for such electrical 
energy upon the terms stated in a written contract, “for a 
period of one year beginning on the date when consumer 
begins sawing, of which date Consumer will give the City 
at least ten days notice, but the City is not bound to supply 
current hereunder before July 16th, 1912."

The saw-mill to which the current vas to be supplied 
was in course of erection when the contract was made. The 
defendants had at that time no power transmission line 
from the city of Winnipeg to the town of North Transconu 
where the mill was situate. They forthwith commenced
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the construction of the line but delays occurred while com- M»u 
pleting it, and as a result the current was not supplied un- r A 
til August 22. The trial Judge finds this to be a default 
and has allowed damages from July 28, which he fixes as T“,^ **^11; 
the date when electrical current should have been delivered, , 
until August 22, when it was delivered, being 25 days in The citt 
all. His computation of damages is not seriously chal- WlH"lrol 
lenged, the appellants being content to rest their case on 
two principal grounds:—First,—Was the ten day notice 
called for by the contract given by the plaintiffs to the 
defendants? Second,—Was the plaintiffs’ plant ready for 
the reception and utilisation of electrical energy on July 
28 when the damages began to run according to the judg­
ment appealed from?

The judgment of Prendergast, J., sets forth the corres­
pondence which shews clearly that the urgency of the 
situation was fully understood by the city authorities both 
before and after the making of the contract. They knew 
the plaintiffs had paving contracts with the Cities of Cal­
gary and Moosejaw for the fulfillment of which they re­
quired a supply of paving blocks, and that it was of vital 
importance to the plaintiffs that they should have power 
to operate their saw-mill at North Transcona where these 
blocks were made at the earliest possible moment.

Mr. Preud’homme for the City urges that although the 
correspondence written before the execution of the contract 
fixed July 15 as the date by which electrical energy was 
to be delivered, nevertheless the draft contract submitted 
by the defendants to the plaintiffs was re-written by the 
latter with numerous alterations which were accepted by 
the defendants, the result being the substitution of a new 
contract which must speak for itself, the terms settled by 
the prior correspondence being eliminated except in so far 
as they were embodied in the formal contract.

He says further that the formal contract substituted for 
July 15, a date to be fixed by the giving of ten days’ notice 
indicating when the plaintiffs would be ready to commence 
work, and demanding the energy required for power pur­
poses, and that such notice was never given.

Giving effect to the contention that the earlier corres­
pondence should be excluded and examining the corres­
pondence after the date of the contract, it appears that on 
June 18 the defendants wrote the plaintiffs:—

"We have accepted the changes which you suggest as
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being satisfactory and have executed the contract in dup- 
licate under date June 17th. Although we have had this 
under advisement for over a week, we assure you that tlivre 
has been no delay in the construction of the line to r. ach 
your factory, and I have written assurance that we will 
make delivery on July 15th."

On June 26 Mr. Sara, for the defendants, acknowledges 
receipt of a revised duplicate copy of the contract duly 
signed by the plaintiffs and adds :—

“We are making every preparation to carry out our end 
of the agreement and in consultation with your Mr. Larkin 
today have assured him that power will be delivered at the 
date specified.”

At the trial Mr. Sara was cross-examined in respect to 
this letter and was asked:—Q. What date was specified? 
A. The date specified in our conversation, July 16th. Q. 
And that was the date specified by Mr. Larkin to you ? A. 
Yes.

The notice called for by the formal contract was not 
necessarily a notice in writing, and what took place be­
tween Mr. Sara and Mr. Larkin is sufficient to indicate 
that July 1Ç was agreed upon as the date upon which the 
mill would be ready to commence sawing and the power 
required. No further or other notice was necessary.

The plaintiffs admit that they extended the time for the 
delivery of electrical energy from July 16 to July 20. This 
appears in the plaintiffs’ letter of August 6, written by 
Mr. Armess, their attorney. They state repeatedly that 
they could have been ready to commence sawing on July 
16 but as they realised the defendants were building their 
transmission line so slowly that it could not be available 
by that date, the plaintiffs likewise took their time in in­
stalling their machinery and completing their plant, une 
reaches the conclusion without difficulty that July 16, post­
poned by consent to July 20, was the date fixed by agree­
ment of parties for the delivery of electrical energy under 
the terms of the contract.

The plaintiffs did not install their motor until July '-’8. 
though they say they could have done so earlier if the 
current had been available. The trial Judge finds that the 
plaintiffs’ motor did not arrive at their mill until July 24 
and that it was set up on July 28. He disregards the 
plaintiffs’ contention that they could have been ready on 
July 20 and that they should be awarded damages from
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that date, and his decision to award damages only from 
the date on which the plaintiffs were actually ready to run 
their machinery is readily concurred in.

The defendants’ second ground of appeal is that the plain­
tiffs were not ready to operate their mill when the motor 
was set up on July 28, and several witnesses were called 
to say that they saw men working at a confused litter of 
machinery which was scattered about the mill as late as 
August 6. The trial Judge has disposed of this by his find­
ing and it should not be disturbed. A perusal of the letters 
written on behalf of the defendants on August 7 and 8 dis­
closes that :—

"Our whole delay has been caused by non-delivery of 
line materials which have been on order months past. You 
have had experience yourself in the delivery of your motor 
which will be some indication of the extreme difficulty in 
securing delivery from the East. We were prepared to 
carry out our part of the agreement in specified time, but 
the material shipments have been tied up on the railroad 
for from two to five weeks.”

There is no suggestion in these letters that the plaintiffs’ 
mill was not ready to operate. The whole burden of the 
excuses is placed upon the delay by the railways, and there 
is ample evidence upon which the finding of the trial Judge 
that the plaintiffs were ready and the defendants were not, 
can be supported.

1 would dismiss the appeal with costs and the cross­
appeal without costs.

Appeal dismissed.

THE KING T. LIMERICKi EX PARTE KELLY.
New Brunswick Supreme Court, Appeal Division, Hesen, C.J., 

McKeown. C.J.K.B.D. and Grimmer J. April 22, 1921. 
Justice ol the Peace (gill.—18)—Illegal Arrest—Magistrate 

Having Jurisdiction—Jurisdiction of Magistrate to Try Accused 
Notwithstanding Illegal Arrest.

It an accused Is brought before a Magistrate, and the Magistrate has 
Jurisdiction over the person and the offence he may lawfully 
proceed with the hearing and convict the accused although 
the arrest may have been Illegal.

I The King v. Flavin (1921), 6« D.L.R. <66, followed.]
P. J. Hughes shews cause against an order nisi (granted 

by Crocket, J.) to quash a conviction under the Intoxicating 
Liquor Act, 1916.

G. T. Feeney supports order.
Ifi—60 D.L.l.
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Hazen, CJ.:—In view of the judgments in The Q.ven 
v. Hughes (1879), 4 Q.B.D. 614 at p. 622, Dixon v. Welle 
(1890), 25 Q.B.D. 249, and Ex parte Giberson (1898), 4 
Can. Cr. Css. 537, 34 N.B.R. 538, I am of opinion that the 
rule should be discharged, and the Judge who referred the 
matter to the Court should be so advised.

Judgment in a case wherein a similar point was raised 
was given by the Supreme Court of Nova Scotia in January 
of the present year. It had not been reported at the time 
this case was argued, and was not then referred to. After 
discussing the various authorities. The Queen v. Hughes, 
supra, was followed, and it was decided that although an 
arrest is illegal, when the person arrested is once before 
the Magistrate all that is necessary to give the Magistrate 
jurisdiction is to shew that the crime with which the 
accused is charged is within the jurisdiction of the Magis­
trate. [See The King v. Flavin (1921), 56 D.L.R. 666. 35 
Can. Cr. Cas. 38, 54 N.S.R. 188.]

This conclusion is the same as was arrived at by Van 
Wart J. in Ex parte Giberson.

McKeown, C.J.K.B.D., concurs.
Grimmer, J.:—In this case Crocket, J„ issued an order 

for certiorari with a view to quashing a conviction made 
before the Police Magistrate of Fredericton against the 
defendant Kelly for violation of the Intoxicating Liquor 
Act of 1916, 6 Geo. V., (N.B.) ch. 20, and afterwards re­
ferred the matter to this Court for advice as to the manner 
in which he should deal with the application before him.

The information charges that the defendant Kelly did 
at the city of Fredericton, in the county of York, on 
December 24, 1920, have intoxicating liquor in his posses­
sion elsewhere than in his private dwelling house, he not 
having a license so to do, contrary to the statute in such 
case made and provided. This was dated December 27, 
and the same day the hearing was had in the matter. The 
return of the Magistrate shews that the informant and 
the defendant were present in person, the defendant also 
being represented by counsel. The information was there­
upon read to defendant, who p. iaded not guilty. The 
evidence discloses that the information was laid by the 
chief of police of the City of Fredericton, who was also a 
sub-inspector under the Intoxicating Liquor Act, and that 
on the afternoon of December 24, between the hours of 5 
and 6 o'clock, he was at the C. N. R. station where there
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«as a large number of people. He went into the waiting 
room, and hearing some noise found several persons who 
appeared to have been drinking, among them Kelly, the 
dt fendant. Kelly, when he saw the chief of police, tried 
to pass by him, when he discovered that he had in his 
pocket what proved to be a so-called square face bottle of 
gin. He thereupon asked him where he got the same, 
whereupon Kelly replied that he got it at the drug store. 
He was then told by the chief of police that there was no 
label on the bottle and he would have to go with him and 
shew him where he got it. They went out of the station 
together, and when going along the street Kelly stated that 
he would go to jail before he would tell where he got the 
bottle. He then struggled with the policeman, attempting 
to get away, but was finally handcuffed and taken to the 
police station. The bottle of gin was produced and placed 
in evidence. The complainant was thereupon cross- 
examined by counsel for the defendant, and stated that the 
defendant was arrested for having liquor in his possession 
elsewhere than in a private dwelling, and that was all the 
charge there was against him. The defendant’s counsel 
thereupon moved for a dismissal of the complaint on the 
ground that the Court had no jurisdiction over the person 
of the defendant, and the officer had no authority to arrest 
him without a warrant. The Court upon taking time to 
consider met on December 30, according to adjournment, 
and delivered the following judgment:—

“I have looked into the cases cited by Mr. Feeney, and 
while I believe that the arrest and detention of Kelly was 
not in accordance with the Act, and was therefore illegal, 
nevertheless, under the authority of The Queen v. Hughes 
1 think the defendant may be properly convicted. He may 
have and I think he has his remedy for illegal arrest and 
imprisonment. I do find the defendant guilty of a first 
offence against the Intoxicating Liquor Act, 1916, and for 
his said offence I do adjudge that he pay a penalty of $50, 
and costs, or be imprisoned in the York County jail for a 
period of three months.”

The writ of certiorari was granted upon the following 
ground. The applicant was arrested illegally and was 
illegally before the Magistrate, and his counsel objected 
to the jurisdiction of the Magistrate on the ground that 
the arrest was illegal (and without warrant) and therefore
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the Magistrate had no jurisdiction to hear, determine and 
convict the applicant.

In my opinion nothing whatever turns upon the quest .n 
of the legality or illegality of the arrest of the defendant 
in this case, so far as the conviction is concerned. Set t . >n 
170 of the Intoxicating Liquor Act, 1916, provides that it 
shall be the duty of every policeman, constable or local 
inspector who sees any person in a state of intoxication 
or apparently under the influence of liquor, or with liquor 
in his possession which is not labelled under the proviso us 
of sec. 30 of this Act, on any street, lane, etc., or in any 
railway station or public building, etc., to cause such per on 
to go before a Magistrate, Justice or Justices, any town 
clerk or before any person authorised to administer oaths 
in any Court in this Province, and to disclose on oath or 
affirm whether or not such person had drunk any liquor 
on that day, and if such person admits to have drunk any 
liquor on such day to disclose the nature or description nl' 
such liquor and where and when and from whom such 
liquor was obtained by such person, and whether purchased 
by such person or how otherwise obtained, and if not pur­
chased by such person by whom the said liquor was pur­
chased, if known. Section 171 provides that if any person 
in a state of intoxication or apparently under the influence 
of liquor or with liquor in his possession in any of the 
places above mentioned, is requested by a proper officer to 
make an affirmation or affidavit as stated, refuses or neg­
lects to go immediately with such proper officer and make 
affidavit or declaration as aforesaid, it shall be the duty of 
such named officer to cause such person to be forthwith 
brought before a Justice, who may on being satisfied that 
such person is in a state of intoxication or had liquor 
illegally in his possession as aforesaid, order such person 
to be arrested and imprisoned until such person make such 
affidavit or declaration to the satisfaction of the persoi. 
taking the same, but such imprisonment shall not continue 
for a longer period than 24 hours from the time of making 
such arrest.

In this case, so far as appears from the evidence, thvi 
can be no doubt that the chief of police and inspector und< 
the Liquor Act found the defendant under circumstance 
which constituted a violation of the Liquor Act, and it was 
therefore his duty to cause him to go before a Magistral' 
or other official to disclose on oath whether he had been
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drinking any liquor, and if so the nature of the liquor and n.b. 
when and from whom he obtained it, and if he refused to 
do this it was then his duty to cause him to be taken 
forthwith before a Justice, who had power to place him The kisc 
under arrest and imprison him for 24 hours. This, how­
ever, from the evidence does not appear to have been done, 
and while it was argued before us on the hearing that the 
arrest was illegal because the defendant had been taken 
without any warrant, there is nothing in the evidence to dis­
close this further than what the chief of police says, that 
he arrested the man for having liquor in his possession 
elsewhere than in a private dwelling. But whether or not 
the arrest as I have said was legal or illegal, in my opinion 
is of no importance so far as the conviction is concerned.
Under decisions of our own Court which follow well known 
principles of law which have been laid down in very many 
cases, I am of the opinion that the defendant being before 
the Magistrate under the information which was laid 
against him, the Magistrate had jurisdiction over the per­
son and the offence stated, and therefore had proper juris­
diction to make the conviction. One of the latest cases to 
this effect in the case of Ex parte Giberson (1898), 4 Can.
Cr. Cas. 537, 34 N.B.R. 538, in which the headnote states 
that — “The fact that the defendant was arrested and 
brought before the magistrate, who made the conviction, by 
a constable who was not qualified as required by Con. Stat., 
c. 99, s. 69, is no ground for a certiorari under the Liquor 
License Act, 1896. The improper arrest does not go to the 
jurisdiction of the convicting magistrate."

The judgment of five Judges of the Appeal Court was 
delivered by VanWart, J., who among other things said 
as follows, as pp. 538, 539, (4 Can. Cr. Cas.) :—It matters 
not by what means the defendant is brought before the 
magistrate. If in fact he is present, and the magistrate 
has jurisdiction over the person and offence, he may law­
fully proceed with the hearing. The improper arrest docs 
not go to the jurisdiction of the magistrate. The grounds 
for the decision in Regina v. Hughes are applicable to this 
case. I think that the rule should be refused."

This case is directly in point with the present case, and 
also the case of Ex parte Sonier (1896), 2 Can. Cr. Cas.
121, 34 N.B.R. 84, and the well-known case of The Queen 
v. Hughes (1879), 4 Q.B.D. 614, at p. 622. In my opinion 
there is no doubt that in this case the Magistrate had
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full and complete jurisdiction over the person and of the of. 
fence, and therefore under the decision which I have 
quoted it matters not how he got before the Court, 
the Magistrate had jurisdiction. Several cases were cited 
as against this proposition, and particularly the case 
of Rex v. Pollard (1917), 39 D.L.R. Ill, 29 Can. ( r. 
Cas. 36, 13 Alta. L.R. 167, which was a judgn. nt 
of the Appellate Court of the Province of Alberta. 
There is a very marked distinction, however, between the 
present case and the Pollard case in that the decision of 
the Court was based upon the fact that when the hearing 
of the charge began the defendant's counsel objected t hat 
the defendant was not properly before the Magistrate, and 
protested against the jurisdiction of the Court. In this 
case nothing of the kind occu.red. From the evident it 
appears that upon the information being read the defendant 
without any objection or any protest pleaded to the charge, 
and I am of opinion that when this is done it is too late for 
him to get any benefit from any objection which may lie 
urged to either the form of the information or process by 
which the defendant is before the Court, or the arrest or 
detention of the defendant. It is certainly clearly laid 
down in Paley on Convictions that if the defendant appears, 
any irregularity in the summons or even the want of a 
summons altogether becomes immaterial, except where a 
special form of summons is required by the Act, which 
has not been complied with. In this particular case no 
special form of summons is required and no special time 
other than 3 months is provided within which the offence 
can be charged, and under the authority of Turner, etc. v. 
The Postmaster General (1864), 10 Cox C. C. 16, 34 I..). 
(M. C.) 10, and many other cases of a later date, it is very 
apparent that if a defendant wishes to get any advantage 
from any objection or protest that he must take the obje 
tion and make his application at the earliest opportunity 
upon the hearing of the case, and that if he allows the hear­
ing to proceed, and cross-examines the witnesses and lakes 
the chances of getting a decision in his favour, it is t<K> 
late to raise any objection that there has been any ir­
regularity and so in this case the defendant by hie coun el 
having allowed the hearing to proceed, having cre­
examined the witnesses, I am of opinion that it was thru 
too late for him to take any objection that he was irregu­
larly in custody and was improperly before the Court.
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In my opinion Crocket, J., should be advised that the 
conviction should be sustained and the rule nisi for 
certiorari discharged.

Conviction affirmed.

HAYWOOD v. 11URKK.
Prince Edward Is’and County Court. Stewart, Co. Ct. J.

June 21. 1921.
nmMttutloesI law <#ll.lt—8tma)—Inimical ing Liquor—I'mvln 

«ini statute—Prohibition of Consumption of Liquor Illegally 
I'osaeMstHl—Validity of Section.

The language of sec. 66 of the Prince Edward Island Prohibition 
Act is plain and distinct, and the penalty which it provides 
falls upon all persons owning houses or premises who know­
ingly permit consumption of liquor illegally possessed to take 
place thereon. It Is the consumption of liquor illegally pos­
sessed which the section prohibits and penalises, and the sec­
tion is not ultra vires the Provincial Legislature.

| Russel v. The Queen (1832). 7 App. Cas. 829; Citizens Ins Co. v. 
Parsons (1881), 7 App. Cas. 96; Hodge v. The Queen (1883), 
9 App. Cas. 117; Att’y Gen’l for Manitoba v. The Manitoba 
License Holders’ Ass’n, [1902] A.C. 73 applied.]

APPEAL from the judgment of a Stipendiary Magistrate 
dismissing an information preferred against the accused 
for that he unlawfully did knowingly permit illegal con­
sumption of liquor on premises of which he was then the 
occupant, contrary to the provisions of the Prohibition Act 
of Prince Edward Island 1918, ch. 1. Reversed.

W. E. Bentley, K.C., for appellant.
G. S. Inman, K.C., for respondent.
Stewart, Co. Ct. J.:—This is an appeal from the judgment 

of Kenneth John Martin, Stipendiary Magistrate in and for 
the City of Charlottetown, dismissing the information of 
the above-named appellant, preferred against the above- 
named respondent Charles F Burke, for that he, the said 
Charles E. Burke, between March 1, 1921, and May 3, 1921, 
in the city of Charlottetown, unlawfully did knowingly per­
mit illegal consumption of liquor on the premises of which 
he was then the occupant, situated on the east side of (’.real 
George St., between Grafton and Kent Sts., in the said city, 
contrary to the provisions of the Prohibition Act. The 
hearing of the appeal took place on June 1.

It was proved in evidence that the shop occupied by Burke 
is composed of two apartments—a front and a back one. 
It was also proved by a witness—Shaw—that on April 25 
last, he entered the front shop and while there, he was 
invited into the back shop, by respondent Burke. On

P.E.I. 

Co. ct, 

Haywood
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p g l' going in, he found there, another person with Burke, whom 
O», ct he did not know, and whose name he did not learn. This 
— person invited him to have a drink out of a bottle on he

Havwoo" table in the room. On taking the drink he founo it 
Busks. was rum- The witness Burke and the stranger finished 

the contents of the bottle, which at the beginning was 
about full. There was no vendor’s label on the bottle, 
and no evidence was given as to where or when the buttle 
or its contents, had been purchased or obtained—nor did 
Burke offer any evidence. On a search of the premi es 
being afterwards made by the appellant, he discovered 
several bottles, each containing a small portion of rum, 
concealed in the space between the sheathing and the wall 
of this back room. He also found a dozen 12 oz. bottles 
in a cupboard in the same room, with traces of rum there­
in.

The charge against the respondent is based upon see. âtî 
of the Prohibition Act, which reads as follows:—“No per­
son shall knowingly permit illegal consumption of liquor 
to take place in the house or on the premises of which he 
is the owner or tenant or occupant.”

The Prohibition Act, 8 Geo. V. 1918, (P.E.I.) ch. 1 in 
effect prohibits the sale of intoxicating liquors within the 
Province, except for certain specified purposes, such as 
sacramental, medicinal, or mechanical manufacturing . i 
scientific purposes. Due provision is made for regulating 
the traffic in the excepted cases.

Section 60 provides that no vendor shall allow any liquor 
to be consumed or drunk within or upon the licensed pn 
mises. All liquor purchased from a vendor must, until 
actually used, be kept in a bottle or container, on which 
the vendor’s label has been attached.

Section 62 of the Act provides that no person shall kc> ,i 
or have in his possession, any liquor unless such liquor ha 
been purchased from a vendor, in accordance with the pn 
visions of the Act.

Section 63 aims to prevent liquor prescribed by a physic­
ian, being consumed or drunk by the patient for whom 
prescribed, or by any other person, as a beverage.

Section 64 provides that no person shall let or knowing! 
suffer any other person to use any premises, which he own 
or controls, for the illegal storing, sale, keeping for sale, 
or other unlawful disposition of liquor, and sec. 66 prohibit
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thr use, by any tenant, of any of his premises for such il­
legal purposes.

A violation of any of t"'e above provisions is made an 
offence against the Act, punishable by fine, and in default 
of payment, imprisonment.

It was contended on behalf of the respondent Burke, (a) 
That the Prohibition Act being penal, should be strictly 
construed. (b) There is no definition in the Act of illegal 
consumption, and the only actionable illegal consumption 
is the illegal consumption, legislated against in secs. 60 
and 53. (c) Secs. 62 to 66, are ultra vires of the Provincial
Legislature, as dealing with matters coming under the head 
of criminal law.

When the words used in an Act are clear and intelligible, 
they should receive their plain and ordinary meaning.

Maxwell on Statutes, 3rd ed„ p. 74, says,—“The words 
of a statute are to be understood in the sense in which they 
best harmonise with the subject of the enactment and the 
object which the Legislature had in view."

The same author, at pp. 368, 369, dealing with the topic 
of strict construction, says:—"The rule of strict construc­
tion does not indeed . . . allow the imposition of a 
restricted meaning on the words, wherever any doubt can 
be suggested for the purpose of withdrawing from the 
operation of the statute, a case which falls both within its 
scope and the fair sense of its language. This would be 
to defeat not to promote the object of the Legislature; to 
misread the statute and misunderstand its purpose. A 
Court is not at liberty to put limitations on general words 
which are not called for by the sense or the objects or the 
mischiefs of the enactment and no construction is admis­
sible which would sanction an evasion of an Act."

The character and course of temperance legislation in 
Canada, has been to a great extent evolutionary. While 
the earlier enactments, such as the license acts, had for 
their object, the curtailment of the drink traffic and thereby 
the furtherance of temperance, the Canada Temperance 
Act and the subsequent Provincial Prohibition Acta, aimed 
at entirely suppressing that traffic, in so far at least as it 
permitted the use of liquor as a beverage. The preamble 
of the Canada Temperance Act 41 Vic. 1878, ch. 16 which 
is the model of all subsequent Provincial prohibition legis­
lation, states that it is very desirable to promote temper­
ance in the Dominion of Canada. That was sought for,

P.K.I.

Co. a.
Haywood

v.
Bieek.
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by rendering illegal, except for certain specified pur))' es, 
the sale of intoxicating liquor, in all places in which that 
Act had been brought into force. The evil which Parlia­
ment sought to eradicate, was the vice of intemperance, 
nurtured and promoted by the immoderate use and ion- 
sumption of intoxicants. The aim and purpose of all such 
legislation—both Dominion and Provincial—was the hope 
and expectation that, thereby “peace would be promot'd, 
morals improved, and drunkenness and disorderly conduct 
suppressed in the community." The conviction that 
“drunkenness works a serious injury to the character, 
health and efficiency of the people," has been the force 1 liât 
influenced legislators to pass into law, Prohibition Act-

The traffic in liquor, apart however from its consumption 
by the individual, is manifestly harmless. It is only from 
its immoderate consumption that the vice of intemperance 
is begotten.

Sections 62 to 66 inclusive, in the Prohibition Act, seem 
to me to be merely another forward step and additions to 
those previously taken to so hedge about and control the 
possession of intoxicants, as to render it more easy to rut 
short and destroy the drinking habit.

Counsel contended that inasmuch as the Act gives us no 
general definition of the words "illegal consumption" the 
only illegal consumption arrived at by the Act, is that for­
bidden by secs. 60 and 63. These are specific prohibitions, 
aimed to control the conduct of vendors and those purchas­
ing liquor from them. The language of sec. 66 is plain anil 
distinct. It does not seem to require definition. Some 
meaning must be given to it. It seems clear to me, that the 
penalty which it provides, falls upon all persons ownin ' 
houses or premises, who knowingly permit consumption of 
liquor illegally possessed to take place thereon. If the 
section does not apply to this case, it has no application a’ 
all. I am of opinion that apart from the cases provided 
for in secs. 60 and 63, there can be no illegal consumption 
of liquor without illegal possession. Consumption of liquor 
illegally possessed, is the illegal consumption, which sec. 56 
prohibits and penalises.

Do secs. 62 and 66 trench upon the exclusive jurisdict m 
of the Dominion, in respect of criminal law?

The Judicial Committee of the Privy Council attempted 
in several cases to define the respective Dominion and Pro­
vincial jurisdictions in respect to prohibitive legislation.
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Their earlier decisions appeared to be somewhat ambiguous, 
but as the decisions increased in number, the principles 
determined by them, became more clear and intelligible.

The principle which Russel v. The Queen (1882), 7 App. 
Cas. 829, and the Citizens Insurance Co. v. Parsons etc. 
(1881), 7 App. Cas. 96, illustrate is—that subjects which 
in one aspect and for one purpose fall within sec. 92 may 
in another aspect and for another purpose fall within sec. 
91 of the B.N.A. Act.

Russel v. The Queen, held the Canada Temperance Act 
to be intra vires of the Dominion, on the ground that it was 
a law designed for the promotion of public order, safety, 
and morals, and belonged to the subject of public wrongs 
rather than to those of civil rights ; that it fell within the 
general authority of Parliament to make laws for the peace, 
order and good government of Canada. The Act applied 
to the whole of Canada, and not to any particular Province 
or part thereof.

Hodge v. The Queen (1883), 9 App. Cas. 117, Att'y Gen’l 
for Ontario v. Att’y Gen’l for the Dominion, [1896] A.C. 
348, Att'y Gen’l of Manitoba v. The Manitoba License Hold­
ers’ Assn., [1902] A.C. 73, have established the right of 
the Provinces to entirely prohibit retail transactions and 
restrict the comsumption of liquor within a Province under 
Nos. 13 and 16 of sec. 92, which assign to the exclusive 
jurisdiction of the Province “property and civil rights in the 
province” and "generally all matters of a merely local or 
private nature in the province.”

Although the earlier cases did not determine under which 
of the above heads the legislation questicned in those ap­
peals came, the tendency of recent decisions is to attribute 
it to No. 16, rather than to No. 13. Lord Macnaghten in 
the Manitoba case, at p. 78 says:—

“In legislating for the suppression of the liquor traffic 
the object in view is the abatement or prevention of a 
local evil rather than the regulation of property and 
civil rights—though, of course, no such legislation can 
be carried into effect without interfering more or less 
with ‘property and civil rights in the province.’ ” 
According to Russel v. The Queen, it is competent for 

the Dominion Parliament to pass an Act for the prohibi­
tion of the liquor traffic, applicable to all parts of the 
Dominion, and .that such an Act falls within the general 
authority of Parliament to make laws for the peace, order

P.E.I. 

Co. Ct.

Haywood
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end good government of Canada, which laws have a direct 
relation to crim'nal law. But according to Att’y Gei. ral 
for Ontario v. Att’y General for the Dominion anil the 
Manitoba Case, it is permissible for a Province to pa < a 
law, for the total abolition of the liquor traffic, within the 
Province, provided the subject is dealt with as "a matter 
of a merely local or private nature, in the Province," .mil 
the Act itself is not repugnant to any Act of the Parliament 
of Canada.

Lord Watson, in the Ontario case tales as a matter 11 in- 
ceded, that the Parliament of Canada could not imperatively 
enact a prohibitive law, adapted and confined to the require­
ments of localities within the Province where prohibition 
was urgently needed, nor would such Parliament have power 
to pass a prohibitory law for the Province of Ontario. 1>rd 
Watson, at p. 362 of the same case said that it would lie 
within the authority of the Provincial Legislature to pass 
an "Act restricting the right to carry weapons of offl ine 
or their sale to young persons within the province."

The principles 1 have referred to and the language used 
by the law Lords of the Privy Council, in my opinion, justify 
me in holding that the sections in question, are not ultra 
vires of the Provincial Legislature.

I allow the appeal and I find the respondent Burke, 
guilty of the offence charged, and I fine him the sum of 
$200, and in default of immediate payment, to imprison­
ment in the common jail of Queens County, for a period 
of 3 months, unless the said penalty, and all costs and 
charges—both in this Court and the Court appealed from 
—and all costs of the commitment and carrying him to the 
said jail, be sooner paid.

Appeal allow nl.

1‘ATTKHHOX, Mi'KINNOX AM) IIKI.I. l. LANK.
Alberta Supreme Court, Appellate Division, Harvey, C.J., St n t rt 

and Beck. JJ. May 4, 1121.
Hale (#I.D—90)—Verbal Term*—Letter Placing Order—Con-inn- 

lion—Hoods of Inferior Quality—Retention by Percha*'! — 
Deduction in l*rlco— Hale of Goods Ordinance—flight to Tv ii 
a* Warranty Under.

On November 7, 1818, the defendant wrote to one of the plaint > - 
a letter the material parts of which are as follows: “<’ 
firming conversation of this day. The following order is plu< d 
with you upon the guarantee and representations which >< i 
made to me vis. that you would deliver at points which 1 v 
name No. 1 Upland Prairie hay, cut green in August in sv
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Alta.

App. Dlv.

Pattkiwok, 
McKinnon 
and Bki.i.

v.
Lank.

APPEAL by plaintiffs from a claim for the balance of an 
account alleged to be due and owing for goods sold and 
delivered. Affirmed.

R. A. Smith, for appellant.
A. L. Smith, K.C., for respondent.
The judgment of the Court was delivered by
Stuart, J.:—This is an appeal by the plaintiffs from a 

judgment upon a claim for the balance of an account alleged 
to be owing to them for goods sold and delivered. The 
goods in question were a number of car loads of hay.

On November 7, 1918, the defendant wrote the following 
letter to Bell, one of the plaintiffs.

“Calgary, Canada
November 7th 1918

“W. K. Bell, Esq.
Dear Sir:

Confirming conversation this day.
The following order is placed with you upon the 

guarantee and representations which you made to me viz 
that you will deliver at points which I will name No. 1 
Upland Prairie hay, cut green in August, in sweet condition, 
baled, in whatever car lot quantities I require at the rate 
of seventeen dollars ($17) per ton.

1 agree to assist you to get permits free transportation 
for this hay.

I reserve the right to reject any cars or car which do not 
come up to this standard of which I alone shall be judge 
without incurring any expense in connection with any car 
or cars rejected by me.

1 will make payment for each and every car within three

condition, baled, In whatever car lot quantities I require at 
the rate of seventeen dollars per ton. ... I reserve the 
right to reject any cars or car that do not come up to this 
standard of which 1 alone shall be Judge without incurring any 
expense in connection with any car or cars rejected by me.” 
Held under the circumstances that there was a contract be­
tween the parties the plaintiff binding himself to deliver the 
hay mentioned in the letter, and that it was not merely an offer 
to sell on the terms of “sale or return.” The fact that the 
defendant did not exercise his arbitrary right of rejection of 
the hay, but received and used it, did not debar him from 
making a claim for defects. The use of the phrase "of which I 
alone shall be judge” did not deprive the defendant of the right 
given by sec. IS of the Sale of Goods Ordinance C.O., 1916, ch. 
39 to waive the condition and treat it as a mere warranty.

[6> e Annotations, Acceptance and retention of goods sold, 43 D.L.R. 
165; Representations, Conditions, Warranties, 68 D.L.R. 188.]
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deys after cars have been delivered at point of destina’ion. 
1 Car to be consigned to George Lane, Steveville, Alberta.
1 Car to George Lane, High River.
10 Cars to George Lane, Cassils, Alberta.
10 Cars to George Lane, Bazzanok, Alta.

These cars must be shipped within thirty days from the 
date of this letter consigned to me.

(Signed) Geo. Lane.”
A stenographic report of the evidence was not available 

and we have only the notes of the trial Judge before us. 
These contain little reference to the conversation which 
occurred between Bell and the defendant when the letter 
was signed. We have these notes of Bell's evidence “V lien 
contract made defdt. knew I was going north to buy hay. 
Told Lane if he got any hay that was not satisfactory to 
wire me." Then the letter is referred to as being filed as 
Ex. 1 and is called “agreement." Everything else in the 
notes refers entirely to the shipments, the quality ol' the 
hay, the complaints, and the payments.

The evidence shewed that the deliveries began on Decem­
ber 18, and were continued through December and January 
and completed by January 30.

On January 26, 1918, defendant sent plaintiff a cheque 
for $1500, enclosed in a letter which made a complaint a~ to 
the quality of the hay and suggested a conference for settle­
ment.

On February 27, defendant paid plaintiffs another $15ii(i. 
but refused to pay anything more.

The plaintiffs claimed for 649779 lbs. at $17 a ton, which, 
after deducting the payment of $3000, left $1673.12.

The defendant pleaded in defence that the hay did nut 
come up to the standard in quality agreed upon and claimed 
a deduction of $4.10 a ton in price. He claimed also $75 
for demurrage on a car and paid into Court with his defence 
the sum of $334.12, but this was afterwards increased, In a 
further payment in, to $613.61.

The trial Judge adopted the defendant's view of the 
matter and gave judgment only for the amount paid in won 
a consequent direction as to costs.

The main ground upon which the plaintiffs rest the ir 
appeal is that there was no contract entered into between 
Bell and Lane when the letter of November 7, 1918, was 
signed and delivered to Bell, and that letter was only an 
order by Lane for hay which plaintiffs could fill or not, as
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they pleased, that Bell made no contract to deliver any hay 
st all, that the different shipments of hay were really only 
deliveries to the buyer on approval or “on sale or return" 
within the meaning of R. IV. of sec. 20 of the Sale of Goods 
Ordinance, C.O., 1916, ch. 39, and that as defendant had kept 
the shipments beyond a reasonable time without returning 
them he must be held to have accepted them finally as in ful­
fillment of his order and could not afterwards object to their 
quality.

Of course there were shewn no words of the plaintiffs in 
the terms usual in "sale or return" contracts, or offers of 
contracts, but the plaintiffs contend that one clause of the 
defendant’s letter has the same effect, namely: the para­
graph which reads,—"I reserve the right to reject any cars 
or car which do not come up to this standard of which 1 
alone shall be judge without incurring any expense in con­
nection with any car or cars rejected by me."

I have examined all the cases cited in Benjamin and 
Chalmers and some others dealing with the law about con­
tracts on sale or return. A great many of them I found to 
be cases arising on the question whether the property had 
ever passed and therefore whether the vendor could sue in 
detinue either the receiver or his pledgee or whether the 
goods passed to the receiver's trustee in bankruptcy or not.
1 found no case where a purchaser to whom the property 
had admittedly passed ever had directly tried to get 
damages for defects in quality.

The present case really turns, I think, upon the question 
of the true meaning of the contract between the parties. 
The plaintiffs’ counsel contended that there never was a 
contract of sale effected at all until the defendant took 
delivery of the various car loads of hay, that is, that up to 
that point the plaintiffs had merely sent the hay to the 
defendant upon an offer to sell and upon the terms of “sale 
or return.”

It is rather unfortunate that we have not available a more 
complete account of the conversation between the parties 
when the letter was signed. But I do not think the plain­
tiffs' contention that at that time they never, through Bell, 
agreed to do anything can be sustained. Even Bell himself 
seems to have spoken of a “contract" for the Judge’s note 
of what he said is "when contract was made." And the 
letter itself, upon whose words in the paragraph above 
quoted the plaintiffs rely as being also tantamount to a

Alta.

App. Div.
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McKinnon 
and Bell
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notice of “sale or return” on their part states that it <n- 
firms their conversation and that the order is placed v h 
them "upon the guarantees and representations which >u 
made to me, viz. that you would deliver &c. No. 1 Uphnid 
Prairie hay, cut green in August, in sweet condition, b;i d 
in whatever car lot quantities I require at the rate of S17 
per ton."

And at the end the car lots required are, I think, specified 
so that any uncertainty as to the amount which the first 
paragraph reveals, was thus entirely removed.

There is no suggestion in the notes of evidence before 
us that the plaintiffs did not “guarantee" to deliver to the 
defendant the specified quantity and quality of hay. 11 
my opinion, therefore, it is impossible for the plaintiffs to 
contend that in the conversation in question they never 
bound themselves by any contract at all. I think they un­
doubtedly did so and that, therefore, the case is very far 
removed from the character of a mere voluntary delivery 
by a prospective vendor to a prospective purchaser "upon 
approval” or upon “sale or return.” They bound them­
selves to deliver to Lane hay described in the letter.

The plaintiffs’ contention is, therefore, reduced in sub­
stance to this, that inasmuch as the defendant had by hi- 
written order, though accepted by them, reserved to him­
self what appears on its face to be a purely arbitrary righl 
of rejection for defects in quality, and inasmuch as he failed 
to exercise this right and to object to the quality and rejed 
at the moment of delivery, but received and used the hay. 
he must be taken to have then approved of the quality a^ 
fulfilling the guarantee and, therefore, could not afterward 
make any claim for any defect.

Now sec. 18 of the Sale of Goods Ordinance C.O.N.W.T. 
1916, ch. 39, enacts as follows :—

"Where a contract of sale is subject to any condition 
to be fulfilled by the seller the buyer may waive the con­
dition or may elect to treat the breach of such condition 
as a breach of warranty and not as a ground for treating 
the contract as repudiated, (a) Whether a stipulation 
in a contract of sale is a condition the breach of which 

• may give rise to a right to treat the contract as re­
pudiated or a warranty the breach of which may give rise 
to a claim for damages but not to a right to reject the 
goods and treat the contract as repudiated depends in 
each case on the construction of the contract.”
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I think the real effect of the paragraph in the letter is 
that it makes it quite clear that if the hay was not of the 
quality specified the contract could be repudiated, that is, 
the existence of the specified quality in the goods was to be 
a condition and not a mere warranty. Lane could entirely 
reject the hay if it did not possess the specified quality. 
And but for one phrase in the paragraph there could be 
no question that under sec. 13 he could waive the condition 
and treat it as a warranty. That phrase is this “of which 
I alone shall be judge.”

In my opinion the real meaning of that phrase is that 
"for the purpose of rejection for breach of the condition I 
shall be the sole judge of the quality.” But I see nothing 
in the words of the paragraph which deprives him of the 
right given by sec. 13 to waive the condition and treat it as 
a mere warranty. If Lane had attempted to exercise the 
right of rejection for breach of the condition and had 
asserted his right to do so upon his sole judgment there 
would then perhaps have arisen a question whether he 
would not have been bound to exercise his agreed judicial 
function reasonably and not arbitrarily. The plaintiffs in 
order to maintain their argument are bound to contend that 
he could have decided arbitrarily and could have rejected 
the hay even though in fact it fulfilled absolutely the 
specified condition so that in effect it would be a “sale or 
return" contract. But I have, to say the least, very grave 
doubt whether he could ever have properly taken that posi­
tion, considering the nature and circumstances of the con­
tract. But is seems to me that the point is really immaterial 
because he never did endeavour, and has indeed not even in 
his defence to this action endeavoured to set up his arbitrary 
judgment. He did indeed refuse to pay more than what 
he paid into Court because of an alleged defect in quality 
but he ultimately submitted the question to the decision of 
the Court without suggesting a right to decide it himself.

I think, therefore, that the defendant’s failure to exercise 
the right of rejection merely left him to his warranty and 
that there is still nothing to prevent him from relying upon 
that. This is subsequently the ground taken by the trial 
Judge.

There was also some question raised as to the length of 
time that elapsed between delivery and examination but the 
record before us is, I think, too meagre to justify us in 
venturing to deal with the point. In the absence of any-

17—60 D.L.R.
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B.C. thing suggesting the possibility of exposure of the ha> to
cX the weather after delivery there would seem to be no 

ground for any contention of that kind.
Smith The appeal should be dismissed with costs.

Appeal dismissed.

SMITH v. MAHON.
British Columbia Court of Appeal, iMacdonald, C.J.A.. Martin, 

Galliher and McPhillips, JJ.A. June 7, 1921.
Landlord and Tenant (fclll.C—62)—Liability of Landlord fur 

Dangerous Premises—Invitee of Tenant—Dangerous Premises 
not Included in Tenant’s Lease—Injury to Person Visiiing 
Tenant—Mistaking Passageway—Trap—Liabillt y.

In an action by a husband and wife for damages to the wife result­
ing from her falling down a basement stairs, Macdonald, C.J..V, 
and Galliher, J.A., held that as the stairway formed no part of 
and was in no way connected with the premises she was going 
to, and was not included in the lease of such premises, the 
accident being the result of the plaintiff mistaking the passage­
way to the basement for the passageway to the entrance after 
dark, she never having visited the premises before, the landlord 
was not liable, the plaintiff being a trespasser at the time the 
accident occurred. McPhillips and Martin, JJ.A., held that it 
was the duty of the owner of the building to keep the premises 
in a reasonably safe condition, and not to maintain a trap 
which this passageway was, being within three feet of the 
sidewalk, and admitting of anyone consequent upon a slight 
swerve being precipitated to the basement, there being appar­
ently an entrance way on either side, the plaintiff had a right 
to infer that either passageway was safe.

[See Annotations; Duty to licensees and. trespassers, 1 D.L.R. 240; 
Defective premises—Liability of owner or occupant, 0 D.L.K. 
76.]

APPEAL by plaintiffs from a judgment of Morrison, J.. 
dismissing an action for damages received as a result of 
falling down a basement stairs. Affirmed, the Court being 
equally divided.

R. M. Macdonald and J. E. Bird, for appellant.
R. Symes, for respondent.
Macdonald, CJ.A. :—The plaintiffs, husband and wife, 

sue for injuries to the wife resulting from her falling down 
a basement stairway.

The plaintiffs can succeed, if at all, upon the ground of 
duty owed by defendant to the plaintiff in respect of the 
stairway.

The alleged trap consisted of the basement stairway 
aforesaid, set back 3 ft. from the street line, with a narrow 
passage from the street line to it. The building is on one 
of the principal thoroughfares of the city of Vancouver.
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At the opposite side of the building from the said passage 
ami stairway is another passage way leading to the door 
of entrance to the first floor. Between the said passage 
ways is a plate glass front coming out flush with the street 
line. The building is a narrow one and the said first floor 
was, at the time of the injuries complained of, in the occupa­
tion of one Mrs. Munroe as tenant of the defendant. The 
stairway however, and the passageway aforesaid leading 
thereto was not included in the lease. Mrs. Munroe carried 
on a laundry business in the premises and the plaintiff, Mrs. 
Smith, went to the laundry at night after the same had 
been closed, and mistaking the passage way to the basement 
for the entrance passage way, fell down the stairs. She 
says she had never been to the premises before and did not 
know which of the two passage ways gave entry to the 
laundry.

It was argued that the maintenance of said stairway so 
close to the street was a public nuisance and that as the 
plaintiffs had suffered special damage therefrom they were 
entitled to redress in this action.

In Hardcastle v. South Yorkshire R. etc., Co. (1859), 4 
H. & N. 67, 157 E.R. 761, 28 L.J. (Ex.) 139, Pollock C.B. 
delivering the judgment of the Court said, at p. 74 :—

“When an excavation is made adjoining to a public 
way so that a person walking on it might by making a 
false step or being affected with sudden giddiness, or in 
the case of a horse or carriage, who might by the sudden 
starting of the horse be thrown into the excavation, it is 
reasonable that the person making such excavation should 
be liable for the consequences. But when the excavation 
is made at some distance from the way and the person 
falling into it would be a trespasser upon the defendant’s 
land before he reached it, the case seems to us to be 
different.”
This case was followed in Binks v. S. Yorkshire R. and 

River Dun Co. (1862), 3 B. & S. 244, 122 E.R. 92, 32 L.J. 
(Q.B.) 26. These cases must be accepted as containing 
the correct statement of law relating to the matter with 
which they deal. It is therefore only a question of applying 
the law as so settled to the facts of the case at Bar. An 
excavation made within 3 ft. of a country road or pathway 
might well be a menace to those passing along it; a false 
step in the dark or sudden giddiness or the bolting of a 
horse might precipitate the passenger into the excavation,

RO.
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but such an accident could not in reason be apprehended 
on a city street in the circumstances in evidence here, where 
the passenger must deliberately turn from the sidewalk and 
proceed along a narrow passage, true only 3 ft., before 
coming upon the stairway. In my opinion it was not a pul .lie 
nuisance and upon that ground at all events, the plaintiffs 
are barred from success.

On the other branch of the appeal, viz., breach by the de­
fendant of a duty owed by him to the plaintiff, the principle 
is thus stated in 21 Hals. pp. 516, 616, para. 867: “When the 
danger from such property does not affect the public the 
liability of an owner or occupier of the property for damage 
arising depends upon the relationship between him and th ■ 
person damnified and the duty existing between them."

Assuming that Mrs. Smith was an invitee of Mrs. llunroe, 
the defendant’s tenant, I think it cannot be said that she 
bore the same relationship towards the defendant. The 
lease to Mrs. Munroe did not include the stairway; no in­
vitee of hers had a right to go to the stairway, nor could 
such a one reach the stairway from Mrs. Munroe’s property 
but only from the public street. If there was any breach of 
duty on the part of anybody towards Mrs. Smith, it av»<e 
out of the fact that she was an invitee of Mrs. Munroe. Her 
invitation was not to go to the stairway but to go to the 
laundry which was in no way connected with the stairway, 
and if she made a mistake and went to the wrong place t he 
liability by the defendant must be founded upon some other 
circum ance than that she was an invitee of Mrs. Munroe. 
The defendant had no right to act as invitor to Mrs. Mun­
roe’s premises and it is quite certain that he was not the 
invitor of Mrs. Smith to his own distinct premises, namely, 
the stairway.

The case is clearly distinguishable from those where the 
landlord leased offices or apartments to different persons 
with right to the tenants to use the common hallway whicn 
the landlord controlled and was bound to keep in a safe 
condition. The decision in such cases would be applicable 
if the laundry had been situated in the basement of the 
building and the stairway was the means of ingress and 
egress thereto. I have been unable to discover any case in 
which the Courts have gone so far as we are asked to go 
in this case and as I do not think that the principles laid 
down in such cases as Indermaur v. Dames (1866), L.K.
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1 C.P. 274, can be applied to the facts of this case, I am 
driven to the conclusion that the appeal must fail.

Martin, J.A., would allow the appeal.
Galliher, J.A.:—I agree with the Chief Justice.
1 have been at considerable pains to search authorities 

bearing on the responsibility of a landlord for an accident 
occurring to a customer or person going on business to the 
premises of his tenant. Of these cases I might mention 
Miller v. Hancock [1893] 2 Q.B. 177, and Dobson v. Horsley, 
[1915] 1 K.B. 634, 84 L.J. (K.B.) 399, which refers to Miller 
v. Hancock supra, and distinguishes it.

On the facts of the case before us, I cannot say that any 
of the cases I have considered is an authority in plaintiff’s 
favour on the facts of this case, nor have I been able to find 
any to that effect.

The appeal must be dismissed.
My attention has been drawn to the case of Butts v. 

Goddard (1887), 4 T.L.R. 193, but as I view it that case 
is distinguishable on the facts. Here the area down which 
the plaintiff fell formed no part of and was entirely outside 
of the premises let, moreover, the invitors in that case were 
the owners themselves while to make the landlord liable 
here you must find him liable for something not connected 
with the leased premises themselves, but for something out­
side the premises, and by means of which there was no 
access to the premises — in fact, for a trap placed as 
affecting the proper entrance. I confess the case gives me 
considerable difficulty, but I am not satisfied that any of 
the cases go so far as we are asked to go on the facts of 
this case.

McPhilllps, J.A.:—The appellant Erica Smith met with a 
very serious accident causing great personal injuries con­
sequent on falling down an unlighted stairway at the en­
trance to a large apartment building of the respondent the 
appellant being on the way to the laundry in the building— 
never having been upon the premises before. It being the 
evening and dark, the appellant viewing the entrance to the 
building it appeared to her to afford two ways of entrance 
—that v to either side of the glassed-in show case—adver­
tising the laundry situate on the street or sidewalk level, 
and proceeded upon the side which had a staircase within 
three feet of the street line, i.e„ only three feet in from 
the line of the sidewalk passing the building and the stair­
case was unlighted at the time and without protection of

B. c.
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any kind—no hand rail or rail in front of same to apprise 
one that there was a stairway r.t this point. In accordance 
with the present day method of construction of business 
premises, the show case or store front is in the cenire 
with entrances upon each side thereof, and it was reason­
able for the appellant to assume this. There was evidence 
that the staircase was lighted at times when a Cheni er 
Club met which had rooms in the basement but no meeting 
of the Club taking place this night, the staircase remained 
unlighted.

The Judge proceeded upon the ground that the appellent 
was guilty of contributory negligence and could not succeed. 
At this Bar the counsel for the respondent stated that he did 
not rely upon or contend that there was contributory 
negligence on the part of the appellant, but that he wholly 
relied upon the point that the appellant was a trespasser and 
that the respondent owed no duty to her.

The question now is whether upon the facts of the case, 
it can be said that there is responsibility upon the res­
pondent for this very unfortunate accident resultant in such 
serious injuries to the appellant. The case is one which in 
my opinion admits of the application of the principle which 
was applied in Miller v. Hancock, [1893] 2 Q.B. 177—i.e., 
that the respondent in the present case knew that the pre­
mises would be frequented by persons having business with 
the laundry admits of no question—the show case called 
special attention to this business—and the method of con­
struction of the premises was such as to constitute an in­
vitation to enter the premises at either side of the show 
case and it was the duty of the respondent the owner of the 
building to his tenants as well as to all persons having 
business with them to keep the premises within his control, 
in a reasonably safe condition—and not maintain a trap 
as it may well be said this staircase was, being within :1 
feet of the line of the sidewalk, admitting of anyone con­
sequent upon a slight swerve, being precipitated to the 
basement below, quite apart from a person doing what 
would appear to have been a reasonable enough proceeding 
entering the premises upon the side upon which this con­
cealed trap existed—unlighted and unprotected as it was— 
which the appellant did. The duty which rested upon the 
respondent was to keep the premises in a safe condition, and 
the question is, did he discharge that duty 7 I would refer 
to Dobson v. Horsley, [1916] 1 K.B. 634, at p. 639, Buckley
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L.J. (now Lord Wrenbury) there referred to the Miller v. 
Hancock case, and said:—

“By allowing a stairs to be defective the lessor was 
exposing them to a trap. He was leading them to think 
there was something there which was not there. The 
plaintiff was trapped by something which he was not 
bound to anticipate and he suffered injury. That was 
the basis of the decision in Miller v. Hancock."
Now, was this lady the appellant, in any way called upon 

to anticipate that there was not a safe way upon the side 
upon which she attempted to enter the premises? Every­
thing pointed to there being an entrance at either side of 
the store front or show case—that was the apparent con­
struction of the premises and was the plain intimation and 
in fact invitation to enter the premises upon the faith that 
either way was a safe way. It was not a case of obvious 
danger that the appellant could have seen or anticipated, 
in fact it was not obvious to her at all—it was a concealed 
danger, a trap. The respondent may be said to be liable 
within the principle as laid down in Barnes v. Ward (1850), 
9 C.B. 392, 137 E.R. 945, i.e., the staircase here was in its 
nature a pit close to the highway, and no precaution was 
taken for the safety of persons lawfully going to the laundry 
premises, which was the case of the appellant and I would 
particularly refer to what Maule J., said in Barnes v. Ward, 
at pp. 420, 421:—

“With regard to the objection, that the deceased was 
a trespasser on the defendant's land at the time the in­
jury was sustained, it by no means follows from this cir­
cumstance that the action cannot be maintained. A 
trespasser is liable to an action for the injury which he 
does: but he does not forfeit his right of action for an 
injury sustained. Thus, in the case of Bird v. Holbrook, 
4 Bingh. 628,1 M. & P. 607, the plaintiff was a trespasser, 
—and indeed a voluntary one,—but he was held entitled 
to an action for an injury sustained in consequence of the 
wrongful act of the defendant, without any want of 
ordinary caution on the part of the plaintiff, although the 
injury would not have occurred if the plaintiff had not 
trespassed on the defendant’s land. This decision was 
approved of in Lynch v. Nurdin (1 Q.B. 37, 4 P. & D. 
677), and also in the case of Jordin v. Crump, in which the 
Court, though expressing a doubt as to whether the act 
of the defendant in setting a spring-gun was illegal,

B. C.
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agreed that, if it were, the fact of the plaintiff’s being a 
trespasser would be no answer to the action.”
The situation in the present case would appear to me 

to be one of exposing the appellant to a hidden danger of 
which the respondent was aware, (it is to be remembi nd 
that when the Checker Club met the stairway was lighted). 
Pritchard v. Peto, (1917] 2 K.B. 173, was a case where it 
was held that there was no liability but only because the 
plaintiff was not shewn to have been aware of the decay of 
the cornice which fell and caused injury. It is instructive 
however, to refer to what Bailhache J. said at p. 176:— 

“The present case is correctly pleaded as one of 
negligence and not of nuisance, and, in considerin' 
whether the facts support that allegation, one has first 
to ascertain what duty Mrs. Peto owed to the plaintiff: 
for unless her duty can properly be stated in terms large 
enough to cover this case, she can be guilty of no breach 
of duty towards the plaintiff. I have come to the con 
elusion that the duty owed to the plaintiff was the same 
as the duty owed to the plaintiff in Indermaur v. Dana s 
(L.R. 1 C.P. 274, L.R. 2 C.P. 311), and that, stated in 
terms applicable to this case, Mrs. Peto’s duty was to take 
reasonable care to keep her house in such a state of repair 
as not to expose the plaintiff to any hidden danger of 
which she was aware, or ought to have been aware: quite 
a different duty from that owed by the defendant to the 
plaintiff in Tarry v. Ashton (1 Q.B.D. 314). Now in 
order to make Mrs. Peto liable, if I have correctly dc> 
cribed her duty, it must be shewn that she was aware, 
or ought to have been aware, of the decay of the cornice. 
It is admitted that she was ignorant of it. The plaintiff, 
if he desired to establish the fact that her ignorance was 
due to neglect of some reasonable precaution, should ha\ e 
given some evidence to shew what precautions are usual 
and proper for occupiers of houses with projecting cor­
nices to take, and that she failed to take them. This lie 
made no attempt to do. I am sorry for the plaintiff, lb 
was hurt through no fault of his, and, although he has 
tried to make two separate defendants liable, he has failed 
against both. I can only sympathize with him in his in­
juries and his disappointment.”

Also see Maclennan v. Segar, [1917] 2 K.B. 325.
The fact that the staircase was lighted when the down­

stairs portion of the premises were being used, i.e., when the
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Checker Club met, was plain indication that the respondent 
was aware and knew of the need to light the same, and it 
can reasonably be said that there should have been a light 
and if there had been the accident would not have happened. 
See Baldock v. Westminster City Council (1918), 35 T.L.R. 
188, 88 L.J. (K.B.) 502.

Wilson Sons & Co. v. Barry R. Co., 86 L.J. (K.B.) 432, 
[1917] W.C. & I. Rep. 65, ws the case of a workman held 
not to be an invitee to the defendant’s warehouse but at most 
a licensee and that as there was no concealed danger the de­
fendants were not guilty of any breach of duty towards the 
workmen, but upon the facts of the present case, the un­
lighted staircase was a concealed danger. Warrington L.J., 
at p. 437 said, “I think therefore that the duty of the de­
fendant company under the circumstances of the present 
case was limited to giving warning of a concealed danger 
and as no such concealed danger existed, there was no 
liability at all attaching to them.”

Kimber v. Gas Light and Coke Co., [1918] 1 K.B. 439, 
34 T.L.R. 260, bears some analogy to the present case. 
There it was a hole in an upstairs landing which was badly 
lighted and left unfenced ; there it was held that as the 
defendants’ (the owners of the house) workmen knew that 
the plaintiff was lawfully upon the premises by the licence 
of the tenant and was going to the landing where the dan­
gerous hole was, it was their duty to warn the plaintiff of 
the concealed danger and the defendants were held respon­
sible in damages. Here the respondent well knew that 
customers of the laundry would be going to the premises 
and would go via the entrance to the building where the 
shop front or show case advertising the laundry was, and 
might on making entry upon the premises, fall into the 
unguarded and unlighted space occupied by the stairs, going 
into the basement and in view of this it was the duty of 
the respondent to warn persons of the concealed danger, 
i.e., the staircase should have had a rail or guard around 
it or at least the stairway should have been lighted. Pick- 
ford, L.J., in his judgment in the Kimber case, said 
that the learned Judge left these questions to the jury, and 
their answers were as follows:—(1) Were the defendants 
negligent in not protecting the hole? No. (2) Were the 
defendants negligent in not warning the plaintiff? Yes.
(3) Was the plaintiff guilty of contributory negligence? No.
(4) What were the damages ? £275; and that (at pp. 443,

B. C.
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RO. 444) “No objection was taken to the direction to the ju>y,
c A except that it was said that the learned judge ought to have
— asked them whether it was negligent in the plaintiff to go

Suml into the house or upstairs at all considering the darknes- 1
si ,sox. do not think that any case was made as to darkness wh h

required such a question, and I think the summing up < an 
not be attacked. The real point made by the defendants is 
that as there was no negligence in making the hole and 1<vy­
ing it unfenced, they were under no duty to the plaintiff In 
warn her of its existence, as they were not occupiers of t in- 
house, and did not invite or licence her to enter it, and that 
therefore, the second finding of the jury cannot be sup­
ported. The defendants by their servants were not in 
occupation of the house, but they had sufficient control of 
it by the licence or invitation of the owner and tenant to 
justify them in making a hole in the flooring for the pur­
poses of their work. I do not think that they invited or 
licensed the plaintiff to come upon the premises, and 1 
attach no importance to the fact that the defendants' work­
men opened the door and told the plaintiff which part of tIn- 
house was to let, except that it informed them that she had 
come by the licence of the tenant to inspect the premist s, 
and that she was going directly to the landing in which they 
had made the hole. They, of course, knew the condition- 
as to the lighting and otherwise which existed on the land­
ing. If they had known that persons were likely to come 
to the premises for lawful purposes I think they would 
have been negligent in making and leaving a hole whitli, 
under the circumstani es, would be a concealed danger to 
such persons unfence J, and without warning. See per 
Willes J., in Corby v. Hill, 4 C.B. (N.S.) 556, at p. 567. 
where the obstruction was in a private, not public road. 
In this case they had no reason to expect such persons to 
come, and therefore the making of the hole was found In 
the jury not to be negligent, nor was the leaving of it uu- 
fenced up to a point negligent. But when the workmen 
let the plaintiff in and knew that she was there lawfully by 
the licence of the tenant, and was going to the very landing 
where the dangerous hole was, I think that the same prin­
ciple applies. They knew that what in the other cas, 
would have been anticipated had in fact happened in this, 
and I think that the same duty then arose towards the plain­
tiff, and that it was negligence any longer to leave the hole 
unfenced and without warning. As this was done in the
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ordinary course of their duty the defendants were re­
sponsible for their actions, and the appeal must be dis­
missed with costs.''

In the present case the respondent cannot be admitted 
to say that he did not invite or license the appellant to come 
upon the premises. Plainly the respondent must be held 
to have done this. It was a matter of necessary implica­
tion that the respondent the owner of the building would 
be under the obligation to keep the premises over which 
he retained control and in close proximity to the let 
premises, safe for persons having business with the tenants 
anil failing in this an action against the owner is main­
tainable. Miller v. Hancock supra.

Lowery v. Walker, [1911] A.C. 10, 27 T.L.R. 83, in an 
authority which supports the right of the appellant in the 
present case to recover against the respondent. In that case 
it was held that the respondent owed a duty to the public 
crossing the field to give notice of probable danger from 
the horse, and that as he had failed to give such notice he 
was liable for the injuries caused to the appellant. In the 
present case it is idle to contend that the appellant was a 
trespasser. In the report of the Lowery case as set forth 
in the Times Law Reports we have this language at p. 84 :

“The Lord Chancellor, moving to allow the appeal, said 
that they ought to consider the actual findings of the 
County Court Judge. His Honour after delivering judg­
ment made—quite legitimately—a slight alteration of 
phraseology, and explained not strictly in legal terms the 
sense in which his words had been employed. He did not 
find whether there was a right of way or not, and found 
that there was no express leave. But the effect of the 
finding was that the plaintiff was there with the permis­
sion of the defendant; that the way had been used 
habitually as a short cut, and that he knew it to be danger­
ous. In such a case it was not necessary to refine. It 
might be admitted that the plaintiff was not in the field as 
of right. But the defendant ought not, without notice of 
the danger to the public, to have allowed a vicious animal 
to be in the field. The law was not free from difficulties, 
but there was no need to enter upon them.

“Lord Halsbury entirely concurred. The County Court 
Judge had used an ambiguous term—trespasser—but 
seeing that there might be misapprehension, he explained 
what he meant. There was no necessity to discuss that

B. C.
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question. People who habitually went by this route wvre 
entitled to notice of any probable danger. The defendant, 
however, delined to take any steps, but still acquiesce i in 
the practice which had grown up.

“Lord Atkinson thought that the defendant owed a duty 
to the public in the matter which he had not discharge!.

“Lord Shaw held that the County Court Judge was en­
titled to explain and correct the language he had used." 
In the present case it must be held that the appellant 

came upon the premises as of right, and the respondent was 
under an obligation to the appellant to guard or light the 
premises so that the staircase and the open space could be 
observed, or give some notice of the danger. Failing this, 
it was a trap, a concealed danger known to the respondent 
and maintained by him and unknown to the appellant; it 
was in no way an obvious danger or capable of being seen 
by the appellant.

In my opinion, it was the duty of the owner of the build­
ing to exercise all reasonable care and skill to make the 
premises as safe as they could be for all persons doing busi­
ness with the tenants of the building, and upon the facts the 
respondent failed in this. He is shewn to have had premises 
decidedly unsafe, with a concealed danger known to him and 
unknown to the appellant upon a portion of the premises 
retained and under his control, and in such close proximity 
to the way that the appellant was entitled to take in enter­
ing upon the premises that the condition of the premises 
amounted to a trap, a concealed danger, and one not obvious 
to the appellant or capable of being seen by the appellant 
or capable of being reasonably «voided.

I have not been able to turn to the report of the case in 
Baikie v. Corporation of the City of Glasgow, [1919] S.C. 
(H.L.) 13, but the following appears in Mew's Annual 
Digest, 1920, at p. 196, as indicative of the extreme nicety 
of cases that arise and exhibiting the extreme care that 
must be exercised in determining responsibility:—

“A woman brought an action against a lighting author­
ity for damages for personal injury caused to her by fall­
ing on a common stair of a tenement, which, as she 
alleged, had been left unlighted through the defendants' 
fault. She averred that, after dark, she was returning 
to her house, on the second storey of the tenement, ami 
found the stair unlighted; that she proceeded to asceml 
the stair ‘with the greatest caution,’ but in the darkness
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got too far over to the right hand side of the stair, where, 
owing to a turn, the steps were narrow and that her foot 
slipped off a step, and she fell and was injured. The Court 
of Session dismissed the action on the ground that the 
pursuer’s averments disclosed a case of contributory 
negligence:—Held, reversing that judgment, that, al­
though the pursuer’s averments disclosed facts which 
would have to be left to the jury as evidence of contribu­
tory negligence, they did not conclusively establish such 
negligence, and cause remitted for trial by jury. Driscoll 
v. Patrick Burgh Commissioners, (2 Fraser, 368) com­
mented on. Baikie v. Glasgow Corporation, [1919] S.C. 
(H.L.) 13 H.L. (Sc.).”
In the present case the appellant met with the accident 

in the reasonable and proper attempt to go to the premises 
of the laundry, and it is admitted that there was no con­
tributory negligence in anything that she did. Contributory 
negligence never was contended for in the present case, in 
fact was disavowed expressly by the counsel for the respond­
ent at this Bar.

I would allow the appeal, and failing an agreement as to 
what should be the proper measure of damages—there 
should be a new trial for the purpose of assessing the dam­
ages, the appellant to have the costs here and in the Court 
below.

Appeal dismissed by an equally divided Court.

HKITKIl v. CANADIAN PACIFIC R. CO.
Saskatchewan Court of Appeal, Haul tain, C.J.S., Lamont and 

Turgeon, JJ.A. June 13, 1921.
Hallway* («II.D—70) —Animal* “at Large” — Meaning of — Left 

Unguarded on Unenclosed Land—Injury by Train—Wilful Act 
of Owner—Damages.

Animals which are left on unenclosed land without anyone in charge 
for about an hour, while the persons supposed to be in charge 
go home, are “at large” through the wilful act of the owner 
or his agent within the meaning of sec. 294 of the Railway Act, 
R.S.C. 1906, ch. 37, as amended by sec. 8 of 9-10 Edw. VII., 
1910 (Can.), ch. 50, and if during the absence of such person 
they wander on to the railway track and are injured," the owner 
is not entitled to recover damages notwithstanding that the 
animals got upon the railway through a defective fence of the 
railway company.

[Anderson v. C.N.R. Co. (1918), 43 D.L.R. 255, 23 Can. Ry. Cas. 
243. 57 Can. 8.C.R. 134; Early v. C.N.R. Co. (1915), 21 D.L.R. 
413, 19 Can. Ry. Cas. 316, 8 8.L.R. 27; Clayton v. C.N.R. Co. 
(1908K 17 Man. L.R. 426, followed, and see annotations 32 
D.L.R. 397, 33 D.L.R. 418 and 35 D.L.R. 481]
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APPEAL by plaintiff from the judgment at the trial in 
an action to recover damages for injuries to plaintiff’s horses 
by one of the defendant’s trains. Affirmed.

D. Buckles, K.C., for appellant.
L. J. Reycraft, K.C., for respondent.
Haultain, C.J.S.:—This action was brought to recover 

damages for three horses of the plaintiff’s which were killed 
on the defendant’s line of railway. The plaintiff’s horses, 
about 21 in number, were being taken care of by his brother. 
According to the evidence, the horses were driven into an 
enclosed field at night and turned out every morning on to 
unfenced lands adjoining the line of railway. These horses, 
together with some 250 or 300 other animals, were, during 
the daytime, in charge of two young girls, daughters of the 
plaintiff’s brother. On the day in question the horses were 
turned out as usual in the morning and kept together with 
the rest of the herd until they were watered at a near-hy 
lake. The usual custom, which was followed out that day, 
was for the girls to leave the herd at about 11 o’clock in the 
morning and to go back to the house for 2 or 3 hours. Some 
time in the afternoon the girls went out to the herd, and at 
about 5 o'clock in the afternoon gathered them together and 
then left them on unenclosed land about a mile from the 
line of railway. The girls then went home, and returned to 
the herd about an hour later and discovered that three of 
the plaintiff’s horses, having wandered away from the herd, 
had got on to the railway and were killed by a passing train. 
In my opinion the evidence further shews that the horses 
got on to the railway through an opening in the defendant’s 
fence, which was broken down. I would also gather from 
the evidence that the animals were run into at a point on the 
line of railway east of the railway crossing. There is also 
some evidence shewing that the plaintiff’s horses not infre­
quently wandered back from the land on which they were 
being kept across the line of railway to the plaintiff’s farm 
or ranch, where they had usually been kept.

On this evidence I have no hesitation in holding that the 
plaintiff’s horses were at large through the wilful act of the 
owner or his agent, within the meaning of sec. 294 of the 
Railway Act, R.S.C. 1906, ch. 37, as amended by 10 Ed. VII. 
1910 (Can.), ch. 50, sec. 8, the law in force at the time in 
question.

If I am correct in that conclusion, it follows that the 
plaintiff is not entitled to recover, notwithstanding the fai t
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that his animals got upon the railway through a defective s«sk. 
fence of the defendant. The rights of the owner of stock 
and the rights and liabilities of the railway company are 
exclusively declared by the above cited section of the Rail- HmE" 
way Act, and it is well established by numerous decisions caxaihax 
that the specific provisions of that section cannot be modi- Pa<ihi h. 
tied or altered by other sections of general application. Co- 
Thompson v. G.T.R. (1859), 18 U.C.Q.B. 92; Clayton v.
C.N. Rly. (1908), 17 Man. L.R. 426; Early v. C.N.R. Co.
(1915), 21 D.L.R. 413, 8 S.L.R. 27, 19 Can. Ry. Cas. 316;
Anderson v. C.N.R. Co. (1918), 43 D.L.R. 255, 57 Can. S.C.R.
134, 23 Can. Ry. Cas. 243. See also Fraser v. C.N.R. Co.
(1918), 43 D.L.R. 562, 23 Can. Ry. Cas. 250, 29 Man. L.R.
221. In my opinion, therefore, the trial Judge was right in 
dismissing the plaintiff’s action, and the appeal should be 
dismissed with costs.

I,amont, J.A., concurs.
Turgeon, J.A.:—In this case I think the appeal must fail.

The plaintiff’s horses, together with other horses number­
ing in all between 150 and 200, and 150 head of cattle, were 
allowed to roam over unfenced lands of the plaintiff and of 
other owners through which lands the defendant’s railway 
runs. On May 6, 1919, the day of the accident in question, 
all these animals were in charge of two young girls, Irene 
and Emily Heffer. These girls gathered the animals to­
gether about 5 or 5.30 o’clock p.m. and left them upon their 
father’s land about one mile from the railway track. About 
one hour later the girls returned, and found the plaintiff’s 
horses had left the herd and were on the railway, proceeding 
westward towards the intersection of the railway and a 
highway. They then heard a train whistle, and saw the 
horses running ahead of the train towards the highway 
crossing. Proceeding to this crossing, the girls found that 
three horses had been struck and were lying at the crossing.
Apparently there was no fence or other obstacle between 
the spot where the animals had been left by the girls and 
the railway track except the defendant’s fence, and this 
fence was broken at a point about 300 yards from where 
the horses were killed, the wires being flat upon the ground, 
leaving an opening wide enough for horses to pass through.
The evidence seems to establish that the horses got upon 
the railway through this opening. Three of these horses 
were struck by the defendant’s train, one being killed out-



272

Alta.

App. Dlv.

Canadian 
Faiiuiankb. 
Mobhe Co. 

v.
Tkiv.iit-
MDYEH.

DOMINION LAW REPORTS [60 D.I..R.

right, and the other two injured so seriously that they had 
to be put to death.

It seems to me that this case is governed by the provisions 
of sec. 294, sub-sec. 4, of the Railway Act, R.S.C. 1906, eh. 
37, as amended by sec. 8 of ch. 50 of the Statutes of 1910, 
which was in force at the time of the accident. Under i he 
law as it stood at that time, the owner of horses “at large," 
which roamed upon the property of the railway company, 
was debarred from recovering damages for injuries sus­
tained by his horses if the company could establish that the 
horses got at large through the negligence, or wilful art or 
omission, of the owner or of his agent, even although the 
actual entry of the horses upon the railway track was due 
to a defective railway fence. The Act was interpreted in 
this manner in Anderson v. C.N.R., 43 D.L.R. 255 ; Early v. 
C.N.R., 21 D.L.R. 413, and Clayton v. C.N.R., 17 Man. L.li. 
426.

The evidence of the plaintiff and his witnesses scent to 
establish very clearly that these horses were at large at the 
time of the accident. I think the facts I have recited above 
will shew this. Whether they were so at large negligent Iv­
or not it is not necessary to determine, as there is no doubt 
they were at large through the wilful act of the owner or his 
agent. In other words, while the mere fact that these hor 
were at large in the manner indicated might not be account­
ed as negligence against the plaintiff for other purposes, the 
fact remains that their being at large was the result of a 
deliberate act on his part or on the part of his agents, and, 
consequently, his action against the company must fail.

The appeal should be dismissed with costs.
Appeal dismissed.

THE CANADIAN EAIKHANKS-MOHNK <*>. v. TKIOHTMKVKIi.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart ■ 1 

Beck, JJ. June 22, 1921.
Sale (#11.A—29)—Agreement for, of Traetor ami Bopuratot — 

Special Clauac as to Warranties—Interpretation of—Sales "I 
ton»!- Ordinance (Alta.) as to Implied Condition of Hints-.

An agreement for the sale and purchase of a separator and m 
Fairbanks-Morse 15-30 Rebuilt Gasoline Tractor, contain -i 
this clause: “The above terms and conditions and the warranty 
herein described .... contain all the representations, com! - 
tlone and warranties general, expressed and implied and in 
to me by the vendor or Its agents during the negotiations f,-r 
sale." The Court held that this clause referred only to repr ■- 
sentations, conditions and warranties made during the negm . - 
tlons, this Interpretation being the only one that woultl har-
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monise with the preceding one providing for the supplying of 
new parts .... in the event of any of the goods supplied 
•failing to fulfill the guaranty or warranty hereto appended or 

any other guaranty or warranty prescribed by law," and that 
these clauses quite clearly made applicable the implied war­
ranty in sec. 16 of the Sales of Goods Ordinance, Alta. C.O. 
1916, ch. 39, that the goods should be reasonably fit for the 
purpose.

[The Sawyer & Massey Co. v. Ritchie (1910), 43 Can. S.C.R. 614, 
distinguished. See Annotation. Sale of Goods—Representa­
tions, Conditions, Warranties, 68 D.L.R. 188.]

Alta.

App. Div.

Canadian 
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APPEAL by defendant from a judgment of Ives, J., dis­
missing a counterclaim for damages in an action on a 
promissory note given as part of the purchase-price of a 
separator and gasoline tractor. Reversed.

H. P. 0. Savary, for appellant.
D. Stuart, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—This is an appeal by the defendant from 

a judgment of Ives, J„ at trial dismissing his counterclaim 
for damages.

The plaintiff sold the defendant a separator and “1 Fair- 
banks-Morse 15-30 Rebuilt Gasoline Tractor.” The action 
was upon the last note for $1,000 as part of the purchase 
price. The contest was over the defendant’s counterclaim 
for damages. Shortly after the plaintiff commenced its 
defence to the counterclaim the trial Judge expressed the 
view that the defendant should fail, and after argument on 
his behalf dismissed the counterclaim with costs. The evi­
dence adduced shews that the engine did not give satisfac­
tion and complaints were made, that the plaintiff had work 
done on it, that in answer to further complaints the defend­
ant was told to make the best of it and the next year the 
plaintiff would give him a new one, that the next year he 
was told that the company was engaged in war work and 
not manufacturing engines, but that it would adjust the 
matter when the last note fell due.

The engine was found to have on it a plate containing a 
number, which the plaintiff’s manager says is its number, 
and also describing it as H.P. 25, which everyone seemed to 
assume meant 25 horse power, but the description in the 
agreement of sale was “15-30,” which the plaintiff’s manager 
states means 15 horse power as a tractor and 30 horse power 
for driving the separator. He also states that this engine 
was built in 1910, ’ll or ’12.

He is asked “At the time that tractor was built, how was 
it rated by the company as to horse-power?” to which he

18—60 D.L.e.
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answered, “Well, they did not build the 15-30 till 1912 so 
I should judge it would be rated at that time as a 15-25." 
His evidence was only given on discovery, and probably 
lacks much that he might say if examined on behalf of the 
plaintiff, but the plaintiff’s counsel says, what is of course 
not evidence, that the reason of the engine being described 
as 16-30 though originally described as a 25 is that c..m- 
petitors were describing their engines with higher ratings 
and that this engine in fact would when new develop more 
than 30 horse power.

However that may be, it seems from the manager's evi­
dence without more that some explanation is necessary lo 
rebut the prima facie case that this engine is not a 15-30 
horse power.

Then again by sec. 16 of the Sales of Goods Ordinam e, 
Alta. C.O. 1916, ch. 39, it is provided that when the buyer 
makes known to the seller the purpose for which the goods 
are required so as to shew that he relies on the seller’s judg­
ment and the goods are such as it is the seller's business 
to supply, there is an implied condition that the goods shall 
be reasonably fit for the purpose.

If this provision applies, there is evidence which in my 
opinion calls for an answer on behalf of the plaintiff. It is 
contended, however, that the provision does not apply.

In Sawyer & Massey Co. v. Ritchie (1910), 43 Can. S.C.R. 
614, it was held at p. 615 that a clause in the agreement 
that “there are no other warranties or guarantees, prom ■ s 
or agreements than those contained herein," excluded all 
implied warranties, including the condition of fitness.

The agreement in this case contains this clause, "The 
above terms and conditions and the warranty herein de­
scribed .... contain all the representations, conditions 
and warranties general, expressed and implied and made ! > 
me by the vendor or its agents during the negotiations of 
sale.”

The meaning of this is not very clear, but I would inter­
pret it as referring only to representations, conditions and 
warranties made during the negotiations. That is the only 
answer I can see to the natural question, “all what repre­
sentations, conditions and warranties?" That of cour- 
renders the words “implied” and "and" surplusage since 
implied representations, &c., would not be “made" but ari 
by implication of law. This, too, is the only interpretation 
which will harmonise this clause with the preceding one,
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which provides for the supplying new parts free of charge 
in the event of any of the goods supplied “failing to fulfil 
the guaranty or warranty hereto appended or any other 
guaranty or warranty prescribed by law.” This clause quite 
dearly makes applicable implied warranties, and if it can­
not be reconciled with the following one, it must as against 
tne vendor under its own contract prevail. The case is. 
therefore, quite distinguishable from the Ritchie case, and 
in m.v opinion the section of the Ordinance applies, and the 
evidence of the defendant must be met.

1 would, therefore, allow the appeal with costs and direct 
a new trial, the costs of the first trial to be costs in the 
cause.

Appeal allowed.

CANADIAN BANK OF COMMERCE y. ROYAL BANK OF CANADA. 
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, 

Galliher, McPhlllips and Eberts, JJ.A. March 1, 1921.
Assignment (gill.—32) — Owner of Land — Sale of Part Under 

Agreement—Assignment of All Existing Debts and Moneys Due 
—Judgment Creditor—I tight of Purchaser to Pay Assignee in 
Preference to Judgment Creditor.

Where an owner of land makes an agreement for the sale of part 
of it, and subsequently makes an assignment to a third party 
of all existing or future Indebtedness and liability .... and 
of all debts, accounts and moneys due or accruing due ... to 
him, such third party Is entitled to receive the payments due 
under the agreement, in priority to a Judgment creditor 
although the assignment is unregistered.

[See Annotations, Bankruptcy Law In Canada. 53 D.L.R. 135, 59 
D.L.R. l.J

APPEAL by plaintiff from judgment of Macdonald, J., 
September 23, 1920. Reversed.

E. P. Davis, K.C., for appellant.
Alfred Bull, for respondent.
Macdonald, C.J.A.:—I would allow the appeal.
Martin, J.A. (dissenting), would dismiss the appeal.
Lalliher, J.A.:—The first question that presents itself 

for our consideration is : Is the assignment of the moneys 
payable under the agreement for sale one that can be dealt 
with as an interest in land, and in this case subject to the 
provisions of the Execution Act, R.S.B.C. 1911, ch. 79, sec. 
27, and the Land Registry Act, R.S.B.C. 1911, ch. 127, 
sec. 73?

If I could agree with Mr. Bull’s contention, very ably put 
by him in argument, that this was a transaction affecting 
lands or an interest in lands, so as to bring it within the
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purview of the Registry Act and the Execution Act, the 
judgment he has obtained would seem to be within the 
authorities.

The Judge evidently thought it was, but I am, with 
respect, unable to accede to this view.

Under the decision of a majority of the Court in Bank of 
Hamilton v. Hartery (1919), 45 D.L.R. 638, 58 Can. S.C.U. 
338, affirming a majority decision of this Court (1918), 43 
D.L.R. 14, it was held that a subsequent registered judg­
ment has priority over a prior unregistered mortgage.

Mr. Bull then urged that the Canadian Bank of Commerce 
cannot be in a better position than they would have been 
had they taken the higher form of security, viz., a mortgage 
against the lands which remained unregistered. That de­
pends—in the first place the Courts would not have counten­
anced the giving of a mortgage security by the vendor to 
the bank after having disposed of the property by agreement 
for sale, but apart from that, what are the respective rights 
of the parties to this action ?

It seems to me the confusion (if confusion there is) arises 
by treating this matter as if the original parties were in the 
same position as if no assignment had been made of the 
moneys. Had no assignment been made, Bank of Hamilton 
v. Hartery, supra, would apply.

Now what has been assigned to the plaintiffs? As I view 
it, merely the moneys due or as they become due from the 
Peoples' Trust Co. under the agreement for sale—no interest 
in the land—no security enforceable against the land.

It may be, and I think it is the most that can be said, 
that the vendor retains the right to withhold a conveyance 
of the land until the purchase-price is paid to his nominee, 
but this right he does not retain as a trustee for the 
assignee, but for his own protection in order that the moneys 
which he has assigned may be collected and applied in pay­
ment of his indebtedness to the Bank of Commerce.

If my analysis of the matter is correct, then the Land 
Registry Act and the Execution Act and the decision under 
those Acts have no application.

I would allow the appeal.
McPhillips, J.A.:—This is an appeal from the judgment 

of Macdonald, J„ upon a special case, and has relation to the 
question of whether or not the appellant should be entitled 
to the moneys payable in respect of an agreement for the 
purchase of land, the appellant being the assignee from the
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vendor, or whether the respondent should be held to be en­
titled to the moneys by reason of having or being entitled to 
enforce a judgment which was obtained by the Northern 
Crown Bank and duly registered in the Land Registry Office, 
the respondent being entitled to this judgment in con­
sequence of having acquired the Northern Crown Bank’s 
assets. The vendor, one Walker, being the owner in fee of 
certain lands in the New Westminster District, entered into 
an agreement for sale of the lands to the Peoples' Trust Co., 
Ltd., and the moneys payable under this agreement of sale 
are the moneys in question. The appellant claims under an 
assignment from Walker in the words and figures following:

"The undersigned hereby assign and transfer to the 
Canadian Bank of Commerce, as security for all existing 
or future indebtedness and liability of the undersigned 
to the bank, all the debts, accounts and moneys due or 
accruing due, or that may at any time hereafter be due, 
to the undersigned by the Peoples’ Trust Co., Ltd., and 
also all contracts, securities, bills, notes and other docu­
ments now held or which may be hereafter taken or held 
by the undersigned, or anyone on behalf of the under­
signed, in respect of the said debts, accounts, money or 
any part thereof.

Dated at New Westminster, B.C., the 30th day of April, 
1912.

Walter J. Walker.’’
This writing was not registered in the Land Registry 

Office, and it is questionable if it could be registered; in 
fact, I am of the opinion that it is a writing that would not 
have been registerable. On the same date, namely, April 
30, 1912, Walker executed and delivered to the appellant a 
further writing in the words and figures following:—

New Westminster, April 30th, 1912. 
Messrs. The Peoples’ Trust Company, Limited,

City.
Dear Sirs;

Referring to an agreement of sale covering the East 
half of the South half of Section 18, Block 5 North, Range 
1 West, New Westminster District, please make the pay­
ments of $15,000 each and interest due and payable on 
the third days of December, 1912 and 1913, to the Cana­
dian Bank of Commerce, New Westminster.

Yours truly,
(Sgd.) Walter J. Walker." 

And likewise this was not registered.

B. C.

C. A.

Canadian 

Com m KRtE

Bank oi'



278 DOMINION LAW REPORTS [60 D.I..R.

B. C.

C. A.

CANADIAN 
Bank of 
Canadian

Bank of 
Canada.

On the same date, viz., April 30, 1912, notice of this last 
mentioned writing was given to the Peoples’ Trust Co., Ltd., 
and an acknowledgment thereof was given by the Peoples’ 
Trust Co., Ltd., under seal, which acknowledgment is written 
on the writing itself. It would appear that the Peop -s' 
Trust Co., Ltd., with the assent of Walker, subdivided the 
lands, and a subdivision plan was duly registered. Anterior 
to the writings above set forth, the Peoples’ Trust Co., I.td., 
namely, on February 28, 1911, entered into an agreement of 
sale with one Potts, of a portion of the land above described 
for $1,000, upon which there is now due approximately the 
sum of $300. The judgment recovered by the Northern 
Crown Bank, of which the respondent is now entitled to the 
benefit, was for the sum of $20,000, and was registered 
in the Land Registry Office at New Westminster on January 
8, 1917, and was later renewed, and on March 12, 1917, the 
Northern Crown Bank obtained a judgment against Walker 
and the Peoples’ Trust Co., Ltd., for the amount which 
should be found to be due to the said Northern Crown Bank 
by the Peoples’ Trust Co., Ltd., upon a reference to the Dis­
trict Registrar of the Supreme Court of British Columbia, 
and there was found to be due on January 11, 1918, the sum 
of $58,748.61, the certificate of the Registrar being con­
firmed by an order of February 1, 1918. This judgment was 
also registered in the Land Registry Office at New West­
minster on February 26,1918, and re-registered on February 
11, 1920.

It would seem that Potts is ready and willing to pay the 
balance of his purchase-money, and Walker and the Peoples’ 
Trust Co., Ltd., are ready and willing to execute a convey­
ance of the land to Potts and the parties to the stated case 
agreed that the moneys which Potts is ready and willing to 
pay are to be treated as moneys being paid by the Peoples’ 
Trust Co., Ltd., *o the said Walker for a conveyance of the 
land.

It is further apparent that the Peoples’ Trust Co., Ltd., 
have not paid to the appellant the deferred payments to 
which it is entitled under the assignment from Walker, nor 
has it paid the moneys to Walker, and the respondent has 
declined to release the lands from the judgments unless the 
balance of the purchase-money is paid to it as being the 
registered owner of a charge or charges against the lan 
by virtue of the judgments, and the appellant is claimiu ." 
the money under the assignment to it.



60 D.L.R.] DOMINION LAW REPORTS 279

The question that was put to the Court for answer was 
in the following terms:—

“Is the sum of three hundred ($300) dollars so about 
to be paid payable to the Canadian Bank of Commerce 
under and by virtue of the documents referred to in para­
graph “2" and “3" hereof, or should the said money be 
paid to the Royal Bank of Canada, pursuant to its regis­
tered judgments against the said Walker?"
Macdonald, J„ answered this question by holding that 

the $300 should be paid by Potts to the respondent to apply 
on its registered judgment against the defendant Walker, 
holding that the judgment was of the same effect as a 
mortgage for that amount. It is from this decision that 
this appeal is taken, and the respondent relies upon the 
Bank of Hamilton v. Hartery, 45 D.L.R. 638. In my opinion, 
however, that case can well be distinguished and cannot be 
deemed to apply to or be determinative of this appeal. 
There the sole question was the construing of and tha effect 
of sec. 73 of the Land Registry Act and it was a question 
of priorities, the mortgage there being registered, ,md al­
though prior in time registered later than the judgment. 
The judgment of this Court of Appeal was sustained on 
appeal to the Supreme Court of Canada, but as I have said, 
went wholly upon the construction to be put upon sec. 73 
of the Land Registry Act which has relation to priorities 
as between registered charges. Here the appellant has no 
registered charge but is unquestionably the assignee of the 
moneys in question and no question arises of priorities 
under the Land Registry Act. Therefore it must follow 
that the Bank of Hamilton v. Hartery has no application 
to this appeal.

Further, if I may be enabled to say so, with respect, I do 
not think that the Courts ought to be called upon to further 
extend—unless there be intractable statute law in the way 
—the subversal of an equitable principle long known to the 
law, that a judgment creditor can have no better position 
than his judgment debtor.

I would refer to what Spragge, V-C., said in Harrison v. 
Armour (1866), 9 Gr. 303 at p. 307; that was the case of 
a mortgage created by the depositing of title deeds and we 
find the Vice-Chancellor saying:—

“With regard to the state of the law in respect of 
instruments incapable of registration, but which create 
equities to which the court is bound to give effect, it is
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a question for the legislature. In this case, as it happens, 
there is no real hardship, as the party seeking priority 
is a judgment creditor, who has no equity whatever to be 
preferred to the plaintiff."
So that according to a parity of reasoning the respondent 

has no equity whatever to be preferred to the appellant.
Grace v. Kuebler (1917), 39 D.L.R. 39, 56 Can. S.C.Ii. 1. 

was a case under the provisions of the Land Titles Act of 
Alberta, 6 Ed. VII. 1906, ch. 24, where it was held that the 
payment by a purchaser to his vendor of purchase-moneys 
without notice of an assignment to the vendor to a third per­
son, was a valid payment. Here we have no question of want 
of notice of assignment that was complained of in that case. 
We have Fitzpatrick, C.J., saying in the Grace case, at pp. 
39,40:—

"Stuart J., prefaces his judgment in the Appellate 
Division with the observation that ‘the practice which 
seems to have obtained to some extent in this province 
whereby an owner of land, who has entered into a solemn 
agreement to convey the land to another upon payment 
of certain money, deliberately puts it out of his power 
to fulfil his contract by himself transferring the land to 
a third party is a reprehensible one.’ The qualification 
does not seem too severe, and it may be added that it 
is also invalid, unless it be in the case of an innoctn' 
purchaser without notice, of which there can be no 
question here, as the deed of assignment to the appellant 
sets out the sale already made to the respondents An 
owner of the land, who had agreed to sell it, has parted 
with his ownership and has nothing left but the bare 
legal title. The transfer of the title here was never 
effected as the transfer was not registered. The appellant, 
in my opinion, had only an assignment of the debt, and 
registration does not enter into the case at all.” 

Likewise in this case registration does not enter into the 
case at all, and we have Duff, J., at p. 46 saying:—

"It is clear, however, that the vendor may assign the 
benefit of his contractual rights under the contract and 
the assignee may enforce those rights, assuming the pro­
visions of the law with regard to assignments to be ful­
filled, and the assignee to be in a position to require the 
vendor to carry out his obligations under the contract 
It is elementary, however, that as against the assigne 
claiming under an assignment of the vendor’s contractu, !



to D.L.R.] DOMINION LAW REPORTS 281

rights, the vendee is entitled to deal with the vendor 
until he has received notice of the assignment. See the 
observations of Lord Cairns in Shaw v. Foster (1872), 
L.R. 5 H.L. 321 at p. 339.”
In Shaw v. Foster, supra, at p. 333 we have Lord Chelms­

ford, saying:—
“ According to the well-known rule in Equity, when 

the contract for sale was signed by the parties Sir William 
Foster became a trustee of the estate for Pooley, and 
Pooley a trustee of the purchase-money for Sir William 
Foster; and it was competent to Pooley to assign the 
benefit of his contract, or to change his equitable interest 
in the property in favour of another person, and upon 
notice given to Sir William Foster of such assignment or 
charge, he would have been bound to protect and give 
effect to it.”
And at p. 338, Lord Cairns said:—
“ Under these circun.stances I apprehend there cannot be 
the slightest doubt of the relation subsisting in the eye of 
a Court of Equity between the vendor and the purchaser. 
The vendor was a trustee of the property for the pur­
chaser ; the purchaser was the real beneficial owner in the 
eye of a Court of Equity of the property, subject only to 
this observation, that the vendor, whom I have called 
the trustee, was not a mere dormant trustee, he was a 
trustee having a personal and substantial interest in the 
property, a right to protect that interest, and an active 
right to assert that interest if anything should be done 
in derogation of it. The relation, therefore, of trustee 
and cestui que trust subsisted, but subsisted subject to 
the paramount right of the vendor and trustee to protect 
his own interest as vendor of the property.
My Lords, in that state of things Mr. Pooley, the pur­
chaser, being the real and beneficial owner, I apprehend 
that there cannot be any doubt of the rights of Mr. Pooley 
with regard to the property of which he had thus become 
the beneficial owner. He had a right to devise it ; he had 
a right to alienate it ; he had a right to charge it. There 

are various ways that might be suggested in which, for 
valuable consideration, he might have created1 a charge 
more or less affecting the property. I apprehend that he 
might have contracted for valuable consideration, with 
any person to whom he was indebted, that he (Pooley) 
would complete the purchase, and that when the purchase
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was completed and the property assigned to him, he would 
then make it over to the person to whom he was thus 
indebted. That would have been one way of dealing 
with his interest. Another way might have been thi> — 
he might have contracted with any person to whom he 
was indebted that he would pay the purchase-money re­
maining unpaid, and that then, the purchase-money br ing 
thus paid, and the time for the assignment having 
arrived, he would authorise and require the vendor to 
assign, not to him, Pooley, but to the person to whom he 
was indebted. A third and simpler way in which he 
might have affected his interest would have been to con­
tract with anyone to whom he was indebted to assign to 
him the contract which he had entered into in whole, 
making the person to whom he was indebted assignee 
of the contract. Any one of those modes might, in my 
opinion, have been resorted to; and the only qualifications 
to which all or any of them would have been subject are 
these: first, that by none of these modes could anything 
have been done by Mr. Pooley derogating from, or imped­
ing, or delaying the rights of the vendor to require the 
fulfilment of his contract according to its terms; and, 
secondly, whatever course was taken by Mr. Pooley and 
any person with whom he contracted to charge his in­
terest, notice of the particulars of that charge, and I lie 
mode and form of the charge, would be required to be 
given to the vendor, in order that the vendor might shape 
his course according to the notice he had thus received."
Also see per Plumer, M.R. in Wall v. Bright (1820), 1 

Jas. & W. 494, 37 E.R. 456; per Lord Westbury in Knox v. 
Gye (1872), L.R. 6 H.L. 656 at p. 675; per Jessel M.R. in 
Lysaght v. Edwards (1876), 2 Ch. D. 409 at pp. 509-510 ; per 
James L.J. in Rayner v. Preston (1881), 18 Ch. D. 1 at p. 12 
—and see Lord Parker in Howard v. Miller, 22 D.L.R. 75, 

at pp. 79, 80, [1915] A.C. 318, 20 B.C.R. at p. 230 and in 
Central Trust and Safety Deposit Co. v. Snider, 25 D.L.R. 
410, at pp. 413-415, [1916] 1 A.C. 266 35 O.L.R. 246.

In the present case the appellant is in the position of 
having assigned to it all the moneys due and payable by the 
Peoples’ Trust Co. Ltd. to Walker and all the moneys payable 
in respect of the agreement between Walker i.e. the Peoples’ 
Trust Co., Ltd. Also see Lord O’Hagan, at pp. 349, 330 
(L.R. 6 H.L.).
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Torkington v. Magee, [1902] 2 K.B. 427, is a case which 
is much in point in the present case, and although this case 
was reversed on appeal, it was reversed upon the facts only : 
[1903] 1 K.B. 644. Channel!, J„ in [1902] 2 K.B. discusses 
the law at some length, and makes it plain what the true 
principle of equity is. In that case we find the head note 
reads as follows :—

"The defendant contracted to sell his reversionary in­
terest in property to R., who by deed assigned his interest 
under the contract to the plaintiff, and notice in writing 
of the assignment was duly given to the defendant. The 
defendant after the assignment to the plaintiff refused to 
perform his contract:—
Held, that the assignment was an assignment of a ‘legal 
chose in action’ within s. 25, sub-s. 6, of the Judicature 
Act, 1873, and that the plaintiff was entitled to sue the 
defendant for damages for the breach of contract."
It is clear from perusal of this case that the position of 

the appellant is that of being entitled to all the rights that 
Walker, its assignor, had, and here there was notice, in 
fact notice admitted of the assignment, and there is no 
question whatever of it being possible to make a conveyance. 
I may say at this Bar I asked that question, and it was 
stated that no question of inability to make title was 
called in question. It is pertinent to mention this point, as 
the Court, in Torkington v. Magee, [1903] 1 K.B. at p. 645, 
(Vaughan, Williams, Stirling, and Mathew, LL.J.) held 
that :—

“there is no cause of action against the defendant, inas­
much as neither the plaintiff’s assignor, Rayner, nor the 
plaintiff himself, was ready and willing to carry out the 
contract in accordance with its terms."

Here, as I have said, no question of that kind arises what­
ever, the contract will be duly carried out if the moneys be 
paid to the appellant.

Finally, in my opinion, this appeal must succeed. I see no 
difficulty whatever in it being determined that the appellant 
is entitled to the moneys in question. Certainly the ap­
pellant is the assignee of the moneys and the case of Bank 
of Hamilton v. Hartery, supra, is no obstacle in the way of 
the appellant being entitled to succeed. It is not a case of 
priorities under the Land Registry Act, and the Land 
Registry Act has no application to the present case, and 
without application, the well-known equitable principles
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must prevail, all of which the appellant is entitled to, that 
is entitled to all the rights and moneys that its assignee 
Walker had at the time of the assignment to it of the 
moneys in question. No question at all arises as to the 
records in the Land Registry Office, that is as to the judg­
ments being a charge against the lands, all proper rectifica­
tion can be and ought to be made in that regard in the carry­
ing out of the judgment of this Court; that was clearly- 
pointed out in Howard v. Miller, 22 D.L.R. 75.

I would therefore allow the appeal.
Eberts, J.A., would allow the appeal.

Appeal allowed.

MVRIMM'H v. THK MINNEAPOLIS THRESHING MACHINE l o.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 

Turgeon, JJ.A. June 13, 1921.
Sale ($111.A—57)—Farm Implement Act, R.8.8. 1020, ch. 128— 

Agreement to Purchase Vmler—-Breach of Warranty—Rejection 
of CbcmxIs—Remedies of Parties.

The purchaser of a motor under an agreement In form “A” of the 
Farm Implement Act, R.S.S. 1920, ch. 128, who rejects it in 
accordance with the provisions of the agreement is limited in 
his remedy to a return of the purchase-money, the freight paid 
by him and any notes given; he is not entitled to the con­
sequential damages which under an open contract he could 
recover by reason of the Sales of Goods Act, R.S.S. 192a. 
ch. 197.

[See Annotation, Representations, Conditions, Warranties. :>S 
D.L.R. 188.]

APPEAL by plaintiffs from the judgment at the trial in 
an action to recover the price paid for a farm motor pur­
chased under the Farm Implement Act, contract (Sask ), 
and for damages, the purchaser having rejected the motor. 
Affirmed.

C. E. Gregory, K.C., for appellant.
F. L. Bastedo, for respondent.
Haultain, C.J.S. (dissenting) :—By an agreement in writ­

ing in Form “A” of the Farm Implement Act, R.S.S. 1920, 
ch. 128, the plaintiffs agreed to buy and the defendant 
agreed to sell one 15 H.P. farm motor for the price of $1850. 
The farm motor was duly delivered on June 24, 1918, to the 
plaintiffs, who thereupon paid $700, the cash payment 
called for by the agreement, and $47.50 for freight, aivl 
gave their note for $1150 for the balance of the purcha 
money. After a trial of the machinery, the plaintiffs ga\ c 
the defendant notice that the machinery did not work well.
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as provided for in the agreement, and later on, on failure 
of the defendant to make the machinery perform the work 
for which it was intended, the plaintiffs rejected the 
machinery and demanded the return of the moneys paid 
and the note given, in accordance with the terms of the 
agreement. The defendant having neglected or refused to 
comply with this demand, the plaintiffs brought this action 
for rescission of the agreement and return of the moneys 
paid and the note given. The plaintiffs also claimed $47 for 
materials used and wages paid in attempting to make the 
engine work.

There is a further claim for $9800 damages, as set forth 
in the following paragraphs of the statement of claim:—

At the time the plaintiffs entered into the said con­
tract the plaintiffs expressly made known to the de­
fendants one of the purposes for which they required the 
said engine, namely ; to cultivate 475 acres of land in the 
season 1918 for crop in 1919. By reason of the failure 
of the said engine to perform the work for which it was 
intended, and by reason of neglect and refusal of the de­
fendants to return to the plaintiffs the moneys and notes 
given, and the freight paid by them, the plaintiffs were 
unable to cultivate the said 475 acres of land and have 
lost the crop thereof for the year 1919, and will lose the 
crop thereof for the year 1920.

If the plaintiffs had been able to crop the said land in 
the year 1919, as they intended and as the defendants 
well knew, they would have realised thereon a profit of 
at least $10 an acre, which they have lost by reason of the 
failure of the said engine to work, or by reason of the 
failure of the defendants to return to the plaintiffs the 
moneys and notes to which they were entitled, and the 
plaintiffs will lose a similar amount in the year 1920.

The plaintiffs purchased for the express purpose of 
operating with the said engine a set of plows at a cost 
of $200 which have been wholly useless to the plaintiffs 
by reason of the failure of the said engine to work.

The plaintiffs have further suffered damage by reason 
of loss of time in endeavouring to get the said engine to 
work and in negotiating with the defendants.

The plaintiffs have further suffered loss and damage 
by the loss of crops and loss of profits in breaking, plow­
ing, cultivating, and threshing for themselves and for 
others by reason of the failure of the said engine to work
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and the failure of the defendants to return the plaint ifs 
the moneys and notes to which they were entitled.
The defendant, along with defences denying liability, 

pleaded that the plaintiffs had rejected the motor under the 
proviso to the second warranty in the contract and that the 
only relief to which they were entitled was a return of the 
moneys paid and note given and freight paid by them. The 
defendant paid into Court with a denial of liability sufficient 
to cover the purchase price paid and interest thereon and 
the amount paid for freight, and filed in Court the note for 
$1160, and, while counterclaiming for payment of the note, 
consented to withdraw the counterclaim in the event of the 
plaintiffs accepting the sum paid in, in satisfaction of the 
plaintiffs’ claim.

The plaintiffs did not accept the money paid into Court, 
and the note, but proceeded to trial. At the trial, at the 
close of the plaintiffs’ case, the defendant withdrew its 
denial of liability so far as the return of the money and 
notes was concerned. The trial Judge thereupon withdrew 
the question of damages from the jury, holding that, as the 
plaintiffs had rejected the machinery and rescinded the 
agreement, they were only entitled to the return of the 
moneys paid and note given. He also held that the plaintiffs 
had not taken reasonable steps to mitigate their loss, and 
that the loss of the crop was not reasonably within the con­
templation of the parties as a probable result of the breach 
of the contract, or the immediate or natural consequence 
of the defendant’s failure to comply with the warranty, lie 
accordingly gave judgment for the plaintiffs for the amount 
paid into Court, and the return of the note, with costs of t he 
action up to the time of payment in, and gave the de­
fendant its costs of the action subsequent to the payment 
into Court. The counterclaim was dismissed with costs 

The plaintiffs now appeal on the following grounds :
That the trial Judge erred in holding that the Sale of 

Goods Act R.S.S. 1920, ch. 197 did not apply herein. Tli.it 
the trial Judge erred in holding that the contract sued mi 
herein excluded all implied warranties. That the trial 
Judge erred in finding that the plaintiffs could not re­
cover for loss of crops, and erred in finding that the lo.-s 
of the 1919 crop did not arise naturally from the breach 
of warranty, or was such as might reasonably be supposed 
to have been in the contemplation of both the parties at 
the time they made the contract. That the trial Judge
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erred in finding that the plaintiffs did not take reasonable 
steps to mitigate their loss. That the trial Judge erred 
in awarding the defendant the costs after payment-in 
with a denial of liability.
The terms of the written agreement (statutory Form A.) 

entered into between the parties and material to this case 
are as follows :—

“On arrival of the said machinery at the point above 
named the purchaser agrees to receive the same subject 
to the terms and warranties herein. . . . The said 
machinery is intended to perform the following work, 
namely, plowing.”
The said machinery is sold upon the following express 

warranties on the part of the vendor:—
1. The vendor warrants that the said machinery is well 
made and of good materials. 2. The vendor warrants 
that the said machinery will well perform the work for 
which it is intended, if properly used and operated:

Provided, however, that if the purchaser cannot make 
the said machinery perform well the work for which it 
was intended upon a ten days’ trial of the same he shall 
within the said ten days or within two days after the 
expiration of the same give notice in writing to the 
vendor or his agent at in Saskatchewan that the
machinery does not work well. If the purchaser gives 
such notice the vendor shall have eight days from the 
receipt of such notice to make it perform well the work 
for which it was intended. If within the said eight days 
the vendor does not make it perform well such work, 
either by replacing the parts or otherwise, the purchaser 
may either reject said machinery, in which case this con­
tract shall be at an end and he shall be entitled to a return 
of any moneys paid or notes given therefor by him and the 
freight paid by him, or he may retain said machinery and 
hold the vendor liable for the difference between the value 

. of the machine as it is and the value it would have had 
if it had fulfilled this warranty.
The following sections of the Act may also be considered, 

secs. 8, 14, 21, 22.
From the foregoing it will be seen that the statute in 

question very considerably changes and modifies the general 
law relating to the sale of goods in many important respects. 
The contract for the sale of a large implement, such as the 
one in question, must be in writing and in the prescribed
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form. It must be signed by both parties. The contract 
must not contain any language in any wise limiting or 
modifying the legal liability of the vendor as provided in 
the Act or forms. The statutory form when completed 
must be taken and held to be the entire contract between 
the parties. The purchaser is given the right of ten days’ 
trial, the right to call upon the vendor to make good his 
warranty, and the right to reject for breach of warrant y or 
failure of the vendor to make the machinery perform well 
the work for which it was intended. If the vendor fail- to 
do this, the purchaser is put to his election either to reject 
the machinery and put the contract “at an end" and thereby 
become entitled to return of moneys paid, notes given and 
money paid for freight, or to retain the machinery and bold 
the vendor liable for the difference between the value of the 
machine as it is and the value it would have had if it had 
fulfilled the warranty.

In view of all these special provisions, I am of opinion that 
the effect of the statute with the forms is to exclude the 
application of the general law in pari materia, and to state 
exclusively the respective rights and liabilities of the pur­
chaser and vendor.

Under secs. 51 and 52 of the Sale of Goods Act, R.K.x 
1920, ch. 197, in addition to the damages provided for in the 
statutory form “A" of the Farm Implement Act, a pur­
chaser may claim further damages for breach of warranty. 
The fact that the Legislature has only mentioned the one 
class of damages makes it, in my opinion, clear that an 
other claims were intended to be excluded. It seems on.v 
reasonable where the ordinary rights of the purchaser are 
so extended and altered for his benefit to assume that it 
was also intended to modify in some degree the liability of 
the vendor.

I therefore come to the conclusion that the trial Judge 
was right in withdrawing this branch of the case from the 
jury.

As to the question of costs, I think that the order of the 
trial Judge was, in effect, correct.

Where the defendant pays money into Court with a denial 
of liability and the plaintiff proceeds with the action, 

“there are two distinct issues raised namely (a) whetlu v 
the defendant is under any liability to the plaintiff, and 
(b) whether the sum paid in is sufficient to cover the lia­
bility, if any. If the plaintiff succeeds in recovering
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from the defendant an amount which carries costs even 
though it is less than the sum paid into court, he succeeds 
in the first of those issues and is entitled to the whole 
costs of the action down to payment in and the sub­
sequent costs of the issue on which he has succeeded.” 
Ann. Prac. (1921), p. 381.
The above statement of the practice under similar rules 

to our own was adopted in Powell v. Vickers Sons & Maxim 
Ltd., [1907] 1 K.B. 71 and Fitzgerald v. Thomas Tilling, 
Ltd. (1907), 96 L.T. 718.

If the plaintiff does not recover more than the amount 
paid into Court, the defendant is entitled to the general 
costs of the action after the time of payment in, less any 
severable costs subsequent to the payment into Court in 
respect of any issue on which the plaintiff has succeeded. 
Powell v. Vickers, supra; Fitzgerald v. Thomas Tilling, Ltd. 
supra; The Blanche, [1908] P. 259; Wagstaffe v. Bentley, 
[1902] 1 K.B. 124.

The defendant is prima facie entitled to the general costa 
of the action after payment in, but must pay the costs 
of any issue on which he has failed even though the issue 
is not one going to the whole cause of action. Hubback v. 
British North Borneo Co., [1904] 2 K.B. 473; Ridout v. 
Green (1902), 87 L.T. 679.

In England since 1913, by a new rule (C. 22. 2. 6), if a 
plaintiff does not accept money paid into Court with a 
denial of liability, but proceeds to trial and does not recover 
more than the sum paid into Court, he shall not be allowed 
his costs of the issue as to liability unless the Judge is 
satisfied that there were reasonable grounds for not accept­
ing the sum paid in. We have no such rule here.

In Davies v. Edinburgh Life Ass’ce Co., [1916] 2 K.B. 
852, it was held that, while the new rule gave the Judge 
power to deprive the plaintiff of his costs of the issue as to 
liability, it gave him no power to make him pay the de­
fendant’s costs of an issue on which the plaintiff had suc­
ceeded.

“The effect of that alteration in the rule is to prevent 
the plaintiff from obtaining the subsequent costs of the 
issue on which he succeeded without the certificate or 
expression of opinion from the judge that he is satisfied 
that there were reasonable grounds for not accepting the 
sum paid in. The plaintiff did not obtain that certificate 
in the present case, therefore the plaintiff is unable to 
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obtain the subsequent costs of that issue. But his . om- 
plaint is, and it seems to me well founded, that this i. no 
reason why the defendants should have as against him 
the costs of the issue on which he (the plaintiff) suc­
ceeded at the trial. They certainly would not haw ob­
tained them before this Order of 1913. On the contrary 
the plaintiff would have obtained these costs against the 
defendants. The effect of the alteration of the rule is to 
prevent a plaintiff obtaining these costs without a certi­
ficate, but it does not give those costs to the defendants.” 
Davies v. Edinburgh Life Ass’ce Co., supra, per Swimen 
Eady L.J., at p. 855.
In Cook-Henderson Co. Ltd. v. Allen Theatre Co. Ltd. 

(1919), 49 D.L.R. 503, 12 S.L.R. 519, it was held by this 
Court that a defendant who pays a sum of money into 
Court with a denial of liability is entitled to his subsequent 
costs where the plaintiff recovers only the sum paid in, and 
the case of Mundy Ltd. v. London County Council, [lflIG] 
1 K.B. 169, is cited as an authority for that proposition.

If the effect of that decision is to give the defendant the 
costs of the issue upon which the plaintiff succeeded, 1 have 
no hesitation in saying that this Court has no power to 
make such an order. The case of Mundy Ltd. v. London 
County Council does not support such a proposition, as the 
question for decision in that case was one concerning the 
bona (ides of a notice paying money into Court and denying 
liability. The order in the present case should be similar 
to the orders made in Wagstaffe v. Bentley, and Davies y. 
Edinburgh Life Ass’ce Co., namely, that the plaintiff should 
have the costs of the action up to the time of the payment 
into Court, that the defendant should have the general 
costa of action from that time, and that the plaintiffs 
should have the costs of the issues found in their favour.

The appeal should therefore be allowed, but as the ap­
pellant failed on the main ground of appeal and only suc­
ceeds on the question of costs, which owing to the decisions 
was a doubtful one, there will be no costs of appeal.

lament, J.A.:—Under an agreement in writing in form 
“A” of the Farm Implement Act, R.S.S. 1920, ch. 128, the 
plaintiffs agreed to purchase from the defendants one 15 
H.P. farm motor for $1850. The motor was delivered, ami 
the plaintiffs paid thereon $700, and gave their note lor 
$1,150. They also paid $47.50 for freight. The chief pur­
pose for which the motor was purchased was ploughing.
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The plaintiffs tested it at ploughing for four days, but could 
net make it work, and so notified the defendants on June 
28, 1918. The defendants’ expert then tried to make it 
fulfill the warranty as to ploughing, but failed to do so, 
with the result that on July 6 the plaintiffs notified the 
defendants that they rejected the motor under the proviso 
in warranty 2 of the agreement, and asked for a return of 
the purchasd money and freight and of the note given for 
the balance. The defendants refused to return either the 
money or note, and the plaintiffs brought this action in 
which, in addition to asking for the rescission of the con­
tract and a return of the moneys paid and the note, they 
ask for damages for loss of crop and profits by reason of 
the failure of the motor to fulfill the purpose for which 
it had been sold by the defendants.

In their statement of defence the defendants set up the 
rejection of the motor by the plaintiffs, and they paid in to 
Court, with a denial of liability, the $700 paid and $50.44 
interest thereon, and the $47.50 paid for freight ; in all, 
$797.94 ; and they filed with the Local Registrar the note 
for $1,150, to be delivered to the plaintiffs if they accepted 
the sum paid into Court in satisfaction of their claim. The 
plaintiffs did not accept the money paid into Court, but pro­
ceeded to trial to recover damages in addition thereto. The 
trial Judge held that, under the terms of the agreement, 
the only claims of the plaintiffs to which effect could be 
given were the return of the purchase money paid with in­
terest, repayment of the freight and the delivery up of the 
note for cancellation. He accordingly withdrew from the 
jury the plaintiffs’ claim for damages, and gave judgment 
for the plaintiffs for the amount paid into Court and the 
delivery to them of the note. He gave the plaintiffs the 
costs of the action up to payment into Court, and the defend­
ants the costs subsequent thereto. The plaintiffs now- 
appeal.
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The first question we have to determine is, whether or 
not the purchaser of a motor under an agreement in form 
“A" of the Farm Implement Act, who rejects it in accord­
ance with the provisions of the agreement, is limited in his 
remedy to a return of the purchase money, the freight paid 
by him and the notes given ; or whether, in addition thereto, 
he is entitled to the consequential damages which, under an 
open contract, he could recover by reason of the Sale of 
Goods Act.
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In the first place it will be observed that the agreement 
in question is a statutory agreement, and that, under the 
Act, an agreement for the sale of a large implement, tu be 
valid, must be in the statutory form. The form requires the 
purpose for which the implement is purchased to be stated. 
In this case the stated purpose is “plowing.” Then the 
character of the ploughing is more specifically stated in the 
following warranty :—

"That the engine will, if properly operated, pull upon the 
following land, N.W. 14 Sect. 25, T. 12, R. 20-3, 2 14-inch 
plows in breaking, at a depth of 4 inches; or 3 14-inch plows 
in stubble, at a depth of 5 inches.”

Then we have this general provision :—
“The said machinery is sold upon the following express 

warranties on the part of the vendor:
“1. The vendor warrants that the said machinery will 

well perform the work for which it is intended if properly 
used and operated.

“Provided, however, that if the purchaser cannot make 
the said machinery perform well the work for which it w.,s 
intended upon a ten days’ trial of the same he shall within 
the said ten days or within two days after the expiration of 
the same, give notice in writing to the vendor or to his agent 
at Regina in Saskatchewan, that the machinery does not 
work well. If the purchaser gives such notice the vendor 
shall have eight days from the receipt of such notice to 
make it perform well the work for which it was intended. 
If within the said eight days the vendor does not make it 
perform well such work, either by replacing the parts or 
otherwise, the purchaser may either reject said machinery, 
in which case this contract shall be at an end and he shall 
be entitled to a return of any moneys paid or notes given 
therefor by him and the freight paid by him, or he mav 
retain said machinery and hold the vendor liable for the 
difference between the value of the machine as it is and the 
value it would have had if it had fulfilled this warranty.”

In connection with the agreement embodied in form "A" 
must be read sec. 29 of the Farm Implement Act, which 
as follows :

“29. Where a contract is made in form A, B or C, as the 
case requires, and the said forms are duly completed, th 
same shall be taken and held to be the entire contract 
between the parties.”

In view of the fact that the Legislature has declared that
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upon the sale of a large implement the contract between the 
vendor and purchaser shall be in a certain form, which re­
quires the purpose for which the implement is purchased 
to be set out, and which provides that, in case the implement 
fails to fulfill that purpose, the purchaser may within a 
specified time reject it, and which also provides that, in 
case of rejection the purchaser shall have certain remedies, 
and where the Legislature has also declared that the con­
tract contained in the form specified shall be the entire 
contract between the parties, the intention of the Legisla­
ture, in my opinion, must be held to have been to restrict the 
purchaser’s remedies upon rejection to those specified in 
the contract.

It seems to me very reasonable that the makers of our 
law should say to a farmer purchasing a large implement, 
particularly an implement whose adaptation to the needs 
of the farmers of this Province is more or less in the experi­
mental stage : “We will fix the terms of the contract to be 
used in the sale of a large implement ; we will provide that 
the purpose for which you buy the implement shall be 
stated ; we will provide that if it does not fulfill that pur­
pose you may within a specified time reject it, and we will 
not allow the vendor to insert any term in the contract by 
which your right to so reject it shall be denied or held to be 
waived or the time for rejection abridged ; but, on the other 
hand, if you do reject it, the contract will provide that your 
remedies shall be limited to a return of the purchase money 
and freight paid and notes given ; you will not be entitled 
to other consequential damages, which, under the general 
law, might be yours under an open contract, which open 
contract a vendor of his own free will would, in all prob­
ability, refuse to make.” This is what I think the Legisla­
ture has, in effect, said by the Farm Implement Act, and it 
is binding on the purchaser as well as on the vendor.

It was contended that, in any event, the plaintiffs were 
entitled to be reimbursed the amounts which they had paid 
out for gasoline and oil, and the wages paid to the men em­
ployed in endeavouring to make the motor fulfill the purpose 
for which it had been sold. That contention cannot be given 
effect to. If the Legislature had deemed it advisable to 
require the vendor to reimburse the purchaser for these 
out-of-pocket expenses, they would have been included in 
the statutory contract. It is a matter entirely for the 
Legislature, and not for the Courts. So long as the Legisla-
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ture limita the purchaser’s remedies to a return of 1 he 
purchase money, freight and notes, the Courts must hold 
that these are all the purchaser can get.

I am, therefore, of opinion that the trial Judge was right 
in withdrawing the claim for damages from the jury.

The only other point requiring consideration is the ques­
tion of costs. The trial Judge, following the decision of this 
Court in Cook-Henderson Co. v. Allen Theatre Co. (1919), 
49 D.L.R. 503, 12 S.L.R. 519, gave the costs of the action 
up to the time the money was paid into Court to the plain­
tiff, and the subsequent costs to the defendant. We are now 
asked to vary the rule laid down in that case, because it is 
not entirely in harmony with the decisions of the English 
Court of Appeal when that rule in England was identical 
with our own.

According to the interpretation placed upon the rule by 
the English Courts, if the defendant paid money into Court 
with a denial of liability, and the plaintiff did not accept 
this amount but proceeded with the action and established 
liability, but did not recover a greater amount than the 
amount paid in, the plaintiff was entitled to the costs of the 
action up to payment and the costs of the issue establishing 
liability, while the defendant was entitled to the costs of 
the action after payment in, less the costs of the issue 
establishing liability. This necessitated a separation of the 
issues involved in the action ''or the purposes of taxation. 
Under the judgment of this Court in the Cook-Henders n 
case, there is no separation of the issues. If the defendant 
pays into Court money enough to satisfy the plaintiff's 
claim, the plaintiff must either take it with costs up to that 
time or go on to trial, at the risk of paying costs if it is 
found that he was not entitled to more than was paid in. 
To that extent our decision is out of harmony with the 
English decisions. There is, however, nothing in the ru ■ 
requiring us to award the costs in accordance with the Em- 
lish practice, any more than with that laid down in the Cook- 
Henderson case. Where a rule may be interpreted in more 
ways than one, the practice to be adopted is that which i 
most convenient and suitable. In the English Courts the 
taxing officers are experts, and no difficulty arises from the 
necessity of separating the issues on which the parties went 
to trial and allotting the costs of each. In this Province it 
is entirely different. Here the Local Registrar of the Court 
is the taxing officer. On grounds of public policy, the office
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of Local Registrar and sheriff have been combined in some 
15 out of the 20 Judicial Districts into which the Province 
is divided, and the sheriff in these districts performs the 
duties of Local Registrar. These sheriffs have no legal 
training. To require them to separate the issues on which 
the parties went to trial and to apportion the costs of the 
various issues, would be to require them to do that which 
we know they cannot. Practicability and convenience de­
mand that we follow the simpler procedure laid down in the 
Cook-Henderson case.

The appeal, in my opinion, should be dismissed with costs.
Turgeon, J.A.:—In June, 1918, the parties to this action 

entered into a contract for the sale by the defendant to the 
plaintiffs of a 15 H.P. farm motor, the price being $1,850, 
payable $700 cash, and the balance on November 1, 1918; 
this balance to be secured by a lien note bearing interest at 
the rate of 9'/'. The motor was shipped to the plaintiffs in 
due course, and they made the cash payment and signed 
and delivered the lien note. The contract was made (as in 
order to be valid it had to be made) under the provisions of 
the Farm Implement Act of 1917 (now ch. 128, R.S.S. 1920), 
and is in the form “A" prescribed by that Act. The portion 
of this statutory form of contract with which we have par­
ticularly to deal reads as follows: “2." [see ante p. 287.] 
And the contract also sets out the fo’lowing: “The said 
machinery is intended to perform the following work, 
namely, plowing."

The motor was tested according to the above provisions 
of the contract, both by the plaintiffs and by the defendants, 
but was found to be unfit for the purpose for which it was 
intended. Thereupon the plaintiffs elected to reject the 
motor, as the contract entitled them to do, and gave notice 
accordingly. The defendants refused at first to admit the 
plaintiffs’ right to reject, whereupon the plaintiffs brought 
this action. In their statement of claim they asked for 
rescission of the contract, a return of the $700 paid by 
them and of the note given, and also for the sum of $47.50 
paid for freight. In addition they claimed damages in 
respect of the following items, viz: (1) loss of profit on the 
crop which might have been grown upon the 475 acres of 
land they had intended to plough, at $10 per acre, which 
land, they alleged, they were unable to cultivate at all on 
account of the failure of the motor to do the ploughing; 
(2) $31 for wages paid by them to men engaged in testing
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the motor, and (3) $26 for gasoline and oil which they used 
in trying to make the motor work properly.

The defendants, while denying liability, paid into Court 
$797.94, being an amount sufficient to cover the cash pav- 
ment of $700 made by the plaintiffs, with interest at the 
rate of 5'>, and $47.50, the sum paid by the plaintiffs fur 
freight, and they filed the plaintiffs' lien note for $1,15(1 in 
Court, to be handed back to the plaintiffs in case they 
accepted the amount paid in in satisfaction of their claim. 
The defendants alleged that, in any event, the plaintids, 
having elected to reject the machinery and put an end to 
the contract, were not entitled to claim any other relief 
than that expressly set out in the contract, and consequently 
were not entitled to claim for the sums paid for wages and 
for gasoline and oil, or for damages for the probable loss of 
crops. As to this last item they also contended that the 
damages claimed under this head were too indefinite and too 
remote and could not be attributed to the failure of their 
engine to do the ploughing.

At the conclusion of the plaintiffs’ case counsel for the 
defendants withdrew the denial of liability which accom­
panied the payment made into Court, and asked the trial 
Judge to withdraw the rest of the plaintiffs’ case from (he 
jury. This was done, on the ground that, by the terms of 
the contract, the plaintiffs, having elected to reject the 
machinery, were entitled to recover only the money paid by 
them on account of the purchase price, the lien note given 
to secure the balance, and the amount paid for freight. The 
trial Judge ruled that, in any event, the damages claimed 
for loss of crops were too remote, and that they could nol 
reasonably be attributed to the failure of the defendanl ' 
motor to plough the land.

On this appeal we have to decide whether the purchaser 
of a farm implement, having rejected the implement upon 
its turning out to be unfit for his purposes, is restricted to 
the remedies specifically set out in the contract, or whether 
he may, in addition, recover damages for any loss he max 
have met with and which would not have occurred if the 
implement had proved fit for such purposes. In this con­
tract we find an express statement that this machinery is 
intended for the purpose of ploughing and an express war­
ranty that it is fit for such purpose. There is no doubt that 
at common law, and later under the codification contained 
in the Sale of Goods Act, the buyer under an open contrai t
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would be entitled, upon the machine proving to be unfit for 
ploughing, to reject it and throw it back upon the seller’s 
hands, and to receive back the money paid by him for the 
machine, and also to recover the expense, if any, incurred 
in freighting and keeping it, and damages for the loss of 
profits which could reasonably have been expected to flow 
to him if the machine had complied with the warranty (or 
rather condition) of fitness. Section 49 of the Sale of Goods 
Act provides the damages which may be recovered in the 
case of non-delivery of goods by the seller, and a seller ..ho 
delivers goods which are not in accordance with the contract 
in such a degree as to entitle the buyer to reject them, is in 
the same position as if he had failed to deliver any goods at 
all. An explanation of this principle will be found at p. 1124 
of the 6th Ed. of Benjamin on Sales, where the author 
refers to the well-known case of Heilbutt v. Hickson (1872), 
L.R. 7 C.P. 438 ; 41 L.J. (C.P.) 228, and the more recent case 
of Moiling v. Dean & Son (1901), 18 T.L.R. 217.

I may say here that, notwithstanding the use of the word 
“warranty" in the contract made between the parties, I am 
of opinion that the provision regarding the capacity of the 
engine to perform the ploughing referred to would, in case 
this contract were governed by the Sale of Goods Act, be a 
condition and not a warranty within the meaning of sec. 51 
of the said Act. (See sec. 13, sub-sec. 2.)

In this case we have to deal with a contract wherein the 
parties have expressly set out what is to occur upon the 
purchaser rejecting the machinery on the ground of unfit­
ness. The contract says :—

"The purchaser may either reject said machinery, in 
which case this contract shall be at an end and he shall be 
entitled to a return of any moneys paid or notes given there­
for by him and the freight paid by him, or he may, etc."

The question to be determined is whether the use of this 
language excludes the recovery of damages such as were 
held to be recoverable in Heilbutt v. Hickson, supra, and 
holds the buyer down to a refund of his purchase money and 
his disbursements for freight. I am of opinion that it does, 
and that the trial Judge was right in his disposition of this 
branch of the case.

Before going further, I wish to make note of two points 
I hat should be cleared up. I do not wish to be understood 
in this judgment as expressing any opinion on the inter­
pretation of similar language if used by parties in the mak-
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ing of a contract not coming within the provisions of the 
Farm Implement Act. Nor do I wish to be considered a- 
holding that a buyer in a contract made under the Farm 
Implement Act would have no remedy in damage- m 
accordance with sec. 49 of the Sale of Goods Act, aga, ,t 
the seller if the latter wrongfully neglected or refused to 
deliver the goods at all. I do not think it is necessar to 
decide either of these points in the present case, and I 
refrain from doing so. The only general proposition which 
I believe it necessary to state is, that where in the case ol a 
farm implement it is found, in regard to any particular 
point, that the Farm Implement Act is expressly or mi- 
pliedly in conflict with the Sale of Goods Act, the former 
must prevail over the latter (this, of course, requires no 
elaboration) ; and as I find that the former Act was intended 
to cover the whole question of the rights of the parties ari 
ing upon the rejection of the goods by the buyer after trial, 
I am of opinion that no other rights accrue to them.

The contract is in form “A" in the schedule to the A<1. 
Being a contract for the sale of what is described in the 
Act as a “large implement," it had to be in form “A" in 
order to be a valid contract. Section 12 of the Act is a- 
follows :—

“12. No contract for the sale of any large impleme nt 
shall be valid and no action shall be taken in any court fur 
the recovery of the whole or part of the purchase price uf 
any such implement or of damages for any breach of any 
such contract unless the said contract is in writing, and in 
form ‘A,’ and signed by the parties thereto."

This form “A" contains the warranties given by the ven­
dor and the agreements entered into by the purchaser, and 
sets out the remedies which accrue in certain cases up. 
the default of the one or the other of the parties. And 
then we have sec. 29 of the Act, which applies to the whole 
contract, and which says:—

“29. Where a contract is made in form A, B or C, as I lie 
case requires, and the said forms are duly completed, the 
same shall be taken and held to be the entire contrai l 
between the parties."

In my opinion the Legislature in enacting the Farm Im­
plement Act, which it did for the first time in 1915, intendi d. 
in so far as the foregoing matters are concerned, to sett!1 
absolutely the respective rights and obligations of the 
parties. In order to arrive at the true meaning and intent
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of the Farm Implement Act, it is necessary to proceed in 
thv manner first laid down in Heydon's Case (1584), 3 Co. 
Rep. 7, 76 E.R. 637, and referred to from time to time in a 
long list of decisions ever since, as, for instance, in In re 
Mayfair Property Co.; Bartlett v. Mayfair Property Co., 
[1898] 2 Ch. 28, 67 L.J. (Ch.) 337. In this judgment I find 
the following paragraph, at p. 35:

“In order properly to interpret any statute, it is as neces­
sary now as it was when Lord Coke reported Heydon’s Case 
(1584), to consider how the law stood when the statute to 
be construed was passed ; what the mischief was for which 
the old law did not provide ; and the remedy provided by the 
statute to cure that mischief. The Companies Act, 1879, 
was passed in order to remedy some defects in the law relat­
ing to unlimited companies, and which defects, although 
long known to lawyers, startled the public when the City 
of Glasgow Bank stopped payment in 1878, etc."

We know, then, that all matters pertaining to the sale of 
farm implements, and particularly of “large" farm imple­
ments, such as traction engines, grain separators, engine 
ploughs and engine discs, have been for many years matters 
of great concern to the people of this Province, on account 
of the paramount importance of the farming industry and 
of the great importance in the business and home life of the 
average farmer of any contract whereby he undertook to 
purchase such an implement. Case after case came before 
the Courts wherein it was made evident that the provisions 
of the Sale of Goods Act and of the common law were inade­
quate to establish an equitable basis of contract between the 
farmer and the vendor, on account of the great difference in 
education, business training, and legal knowledge which ex­
isted between the parties. The result was that a great 
number of these large gasoline and oil engines, still in their 
experimental stage, were sold to farmers under contracts 
which put all the risks involved in the experiment upon the 
farmer and none upon the vendor. For an example of the 
conditions which I am now describing, I may refer to the 
remarks of Idington, J., and of Brodeur, J., of the Supreme 
Court of Canada, in the case of Ozias v. Reeves & Co. (1911), 
1 W.W.R. 517. The remarks of Brodeur, J., are practically 
a suggestion that the Legislature should intervene in this 
matter as it had done in other cases, as, for instance, in the 
case of insurance contracts. As a result of the situation
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known to exist, the Legislature of Saskatchewan adopted 
the present law in 1915.

It appears to me that one of the objects of the Act w as 
to provide a basis upon which the experiment necessary to 
determine the real as distinguished from the theoretical 
capacity of any of these large implements might be cun- 
ducted without imposing undue hardship upon either of the 
parties in case of an unfavourable result. A perusal of the 
cases which came before the Courts for determination, and 
of which the aforesaid case of Ozias v. Reeves is but an 
instance, will shew that, beyond all doubt, this question of 
the capacity of an implement, the manner in which it is to 
be tested, and the purchaser’s rights upon the implement 
proving to be unfit, was the most fruitful cause of contro­
versy, and that, invariably, the contract entered into by the 
parties and which the Courts had to recognise, was to the 
entire disadvantage of the purchaser. And always there 
was apparent the great practical and mechanical difficulty 
of anybody being able to say in advance that a given imple­
ment would work satisfactorily when put to the test in 
actual ploughing or threshing. The result was that, in 
many cases, the farmer was left with an implement on his 
hands which did not suit his purposes, which he would 
gladly have returned, but which on account of his contract 
he had to keep and pay for; his sole remedy, if any, being 
a doubtful suit for damages. There is no doubt, in my 
opinion, that the main object of the Act was to remedy th - 
situation by stipulating, in express terms, what conditions 
should prevail between the parties in regard to this must 
important feature of the contract.

The statutory provisions which we have under consider i- 
tion here seem to contain a frank recognition of the dill 
cutties involved. First, the purchaser has 10 days in which 
to try the machine; if this trial proves unsuccessful, the 
vendor has 8 days in which to remedy the defect and to 
make the machine work; if he does not succeed within the <■ 
8 days, the purchaser may reject the implement, in which 
case, the clause says, “the contract shall be at an end and 
he (the purchaser) shall be entitled to a return of any 
moneys paid or notes given therefor by him and the freight 
paid by him.” The clause further goes on to provide that, 
if the vendor succeeds in making the machine work ami 
the purchaser’s failure to do so is found to be due to his 
own improper management or want of skill, the vendor shall
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be entitled to recover his expenses from the purchaser. No 
provision is made for having the purchaser reimbursed his 
running expenses by the vendor in the contrary case, and 1 
cannot believe, under the circumstances, that the omission 
was not intentional. It cannot, it seems to me, be treated 
as an oversight. The provision as a whole is substantially 
in favour of the purchaser, as it alters very considerably the 
conditions which existed during the time that freedom of 
contract prevailed and the contracts entered into were pre­
pared solely by the vendor. And the same may be said of 
the statute in its entirety. It is reasonable to assume, 
therefore, that the Legislature, in imposing such a contract 
upon the vendor, intended at the same time to limit his 
obligations by express words. If I am right in my view of 
the matter, the plaintiffs are not entitled to recover the 
sums claimed for wages paid to workmen, for gasoline and 
oil, or on account of the loss of crops, but the judgment 
appealed from awards to them all they are entitled.

We next have to deal with the question of costs. LTnder 
the judgment given, the appellants recover the amount paid 
into Court, and no more, and the trial Judge awards the 
costs of action subsequent to such payment to the respond­
ent. The appellants contend that this order should be 
reversed and the appellants allowed their costs upon the 
issue of liability, which was found in their favour. The 
payment in was made under the provisions of Rr. 196 and 
201. Upon the argument, counsel for the appellants ad­
mitted that the decision of this Court in Cook-Henderson 
Co. v. Allen Theatre Co., 49 D.L.R. 503, 12 S.L.R. 519, 
stood in his way, but he asked us to find that that case was 
wrongly decided, and to follow instead the rule laid down 
in Wagstaffe v. Bentley, [1902] 1 K.B. 124, and in several 
other English cases cited by him, all of which were decided 
when the language of the English Rule of Court was identi­
cal with our own, and which no doubt differ in effect from 
the decision in the Cook-Henderson case. The English cases 
in question decide that, where payment in, is made with a 
denial of liability and the plaintiff proceeds with the action 
and establishes the defendant’s liability but does not recover 
more than the sum paid in, the general costs of the action, 
after the payment in, go to the defendant, but that the 
plaintiff is entitled to his costs upon the issue of liability 
found in his favour. The judgment of this Court in the 
Cook-Henderson case is very brief and does not set out the
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facts at length. Enough can be gathered from the report, 
however, to make it clear that, although the plaintiff in t! .it 
case succeeded in establishing the defendant’s liability, t c 
Court, nevertheless, refused to allow him his costs upon tbut 
issue. The effect of this decision is to establish the rule 
that, whether the payment into Court is made with or wi h- 
out a denial of liability, the plaintiff must either accept Ine 
sum so paid in or lose all the subsequent costs of the action, 
unless he recovers more than such sum, regardless of 
whether the issue of liability is found in his favour. Anil 
I may say here, in passing, that, whether it agrees with l he 
English decisions or not, this rule appeals very strongly u. 
my judgment, as it must tend to discourage the pursuit of 
litigation upon questions which very often are of pun I y 
academic interest. We are asked to reverse this rule because 
the decision in question upon an important point of practice 
is at variance with the decisions of the Court of Appeal in 
England upon the same point. -It may very well be that the 
decision which is now being questioned does not commend 
itself to the judgment of all those who analyse it, and some, 
no doubt, may be convinced that it is based upon an erron­
eous view of the law, more particularly as it cites in support 
of its conclusions the case of Monday Ltd. v. London Coumy 
Council, [1916] 2 K.B. 331, which, it must be admitted, was 
decided under an amendment to the English Rule made in 
1913 not contained in our rules. But there are doubtlv < 
many decisions of Courts of Appeal which do not commend 
themselves to universal approbation. Nevertheless, it would 
be a very serious thing, indeed, if decisions which purport 
to establish the law and the practice, and to settle the righ I < 
of litigants according to fixed rules, were to be set aside 
merely because the Court sitting to-day may be led to t>. 
lieve that the Court sitting two years ago ought to have 
decided otherwise. More particularly is this true when tin 
decision in question is the unanimous decision of the Court, 
as was the case in Cook-Henderson Co. v. Allen Theatre Co., 
supra, and was delivered after the decisions of the English 
Court of Appeal now cited against it. This whole question 
was discussed at length in recent years in the following 
cases: Stuart v. Bank of Montreal (1909), 41 Can. S.C.R. 
616, per Anglin, J. ; Read v. The Bishop of Lincoln, [1892] 
A.C. 644; and London Street Tramways v. London Count y 
Council, [1898] A.C. 376. I think the rule to be gathered 
from these cases is that this Court should follow its own
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previous decisions where rights of property or matters Man. 
determining the payment of money are involved. ^

Counsel for the appellants cited in support of his conten- — 
tion the case of Rex v. Hartfeil (1920), 55 D.L.R. 521, McKixxox 
16 Alta. L.R. 19, where a majority of the Appellate Division BaocJjXTOX 
of the Supreme Court of Alberta overruled a previous 
decision of its own. The decision in the Alberta case was 
upon a point of criminal procedure, where, obviously, dif­
ferent considerations apply, as was pointed out in the judg- 
ments rendered.

1 think, therefore, that the appeal must fail upon the 
question of costs as well as upon the main issue, and that, 
upon the whole case, the appeal should be dismissed with
costs.

Appeal dismissed.

McKinnon ». hikm-kinton.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and 

Denniatoun, JJ.A. April 20, 1921.
Salt* (#111.0—72) — Of gtHMlH — Fraud — Repudiation — Rights of 

rartioH.
A party Induced by fraud to enter into a contract for the purchase 

of goods may repudiate the contract If he does so promptly 
after discovery of the fraud and is in a position to return what 
he received in the same condition as that in which he received 
it. A representation that a traction engine is a 22 horse power 
engine when to the knowledge of the vendor it was only 16 
horse power is fraud within the above rule, and repairs made 
to the engine while in the possession of the purchaser which 
enhance its value do not preclude repudiation upon learning 
of the fraud.

| Lagunas Nitrate Co. v. Lagunas Syndicate, [1899], 2 Ch. 392; 
Addison v. Ottawa Auto & Taxi Co. (1913), 16 D.L.R. 318, 
30 O.L.R. 61, referred to.]

APPEAL by the defendant from the judgment at the 
trial in an action to recover the price of a second-hand trac­
tion engine. Reversed and action dismissed.

J. F. Kilgour, K.C., for appellant.
S. H. McKay, for respondent.
Perdue, CJ.M., and Cameron, J.A., concur.
Fullerton, J.A.:—The plaintiff sues to recover $800, the 

price of a second-hand North-West Traction Engine sold by 
the plaintiff to the defendant. The main defence is that 
the sale was induced by false and fraudulent representations.

Both plaintiff and defendant are farmers. Plaintiff had 
been operating a gasoline engine and 28-inch separator. He
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wanted to put on a self-feeder, and as his gasoline eng ne 
was not powerful enough to operate the separator with >e 
self-feeder, he decided to purchase a second-hand steam n- 
gine. He spoke to one Maxwell, who told him plaintiff 1 ml 
a second-hand engine for sale—in fact, plaintiff had previ­
ously employed Maxwell to sell the engine. The defend nt 
and Maxwell together went to the plaintiff’s farm, where 
the sale of the engine was arranged. The plaintiff mad a 
number of representations respecting the engine, but the 
most material one was that it was 22 horse power. Plain! IÏ 
agreed to put the engine in shape for threshing, and shor.ly 
afterwards Maxwell, who had been employed to fix up 
engine, delivered it to the defendant at his farm. Defendant 
started it up and used it for threshing 15*4 days. Kj m 
the very start it proved unsatisfactory in every way ; v as 
continually breaking down and requiring repairs. The main 
trouble appears to have been with the slide valve, which 
was worn and allowed steam to pass through causing ha I, 
pressure and thereby reducing the efficiency of the eng a 
There were other defects. The main shaft was out of round 
cross head guides and eccentric worn and tubes and stn> 
bolts in the boiler leaking.

The result was that it was impossible to keep a head of 
steam sufficient to operate the separator properly. T1 
defendant was put to expense in repairs and by reason u 
loss of time.

After operating 14 days defendant attempted to tin. 
rye, but found that the engine had not sufficient power . 
run the separator. He then hired another engine to com­
plete his threshing.

The contention of the plaintiff is that the defendant ha 
ing operated the engine for 15Vi days must be assumed to 
have accepted it and cannot now repudiate the contract.

If the only question here was the failure of the plain If 
to fulfill his collateral contract to put the engine in shape 
for running I think there can be little doubt that the con­
tention of the plaintiff would be correct and that the only 
remedy defendant would have would be damages for breach 
of that contract.

There is, however, the further question of the false and 
fraudulent representation with regard to the horse pow r 
of the engine. The engine was delivered about September 
9. In October the defendant discovered that one Bent hail 
previously owned it, and from him he learned that the en-
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pine was only 16 horse power. Defendant thereupon by 
letter repudiated the contract.

The trial Judge finds as a fact that the engine was only 
16 horse power, and that the plaintiff knew that fact when 
hi represented to the defendant that it was 22 horse power. 
He further finds that it was only after seeing the plaintiff 
in the latter part of October that he (the defendant) was 
informed by Bent, that he had bought it as a 16 horse power.

The contention of the defendant, therefore, is that he had 
elected to rescind within a reasonable time after discovering 
that the representation was false and that he can return the 
engine in the same, if not better, condition than he re­
ceived it.

The authorities are clear that a party induced by fraud 
to enter into a contract for the purchase of goods may 
repudiate the contract if he does so promptly after the dis­
covery of the fraud and is in a position to return what he 
received in the same plight as that in which he received it. 
Benjamin on Sale, 472; Clarke v. Dickson, etc. (1858), El. 
Bl. & El. 148,120 E.R. 463; Street v. Blay (1831), 2 B. & Ad. 
456, 109 E.R. 1212; Urquhart v. Maepherson (1878), 3 App. 
Cas. 831.

The defendant here promptly repudiated the contract 
after he discovered the fraud, and is entitled to have the 
contract rescinded.

I would allow the appeal, set aside the judgment and dis­
miss the action with costs of the trial and of this appeal.

The counterclaim should be dismissed without costs. The 
defendant had the use of the engine for 14 days, which 
would about cover the expenses and loss of time caused by 
the breach of the plaintiff’s contract to put the engine in 
shape for threshing.

Dcnnisloun, J.A.:—The plaintiff in this action has sued 
tu recover the price of an engine sold to the defendant.

The trial Judge has directed judgment to be entered for 
$800 on the plaintiff’s claim and for $650 on the defendant’s 
counterclaim as damages for false and fraudulent repre­
sentations.

The defendant appeals, alleging that he is entitled to 
rescission, which the trial Judge was apparently willing to 
grant, had he not been under the impression that the de­
fendant had by delays and laches lost his right to avoid the 
contract.

The misrepresentation that the engine was of 22 horse
20—60 D.L.B.
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power was the most serious of several made by the plain T. 
He knew it was false when he made it, and he induced t he 
defendant to act upon it and to burden himself wil a 
machine which was a source of trouble and loss for 15 days 
until it was discarded.

The trial Judge finds that it was not until the later part 
of October that the defendant learned that the engine d 
but 16 horse power, and that all his efforts to make i ,|0 
the work he had a right to expect it to do, were useless.

On November 6 the defendant wrote the plaintiff “As In- 
engine was misrepresented we will not keep it and wish ,u 
would remove same." The trial Judge was in error in si t- 
ing that this letter was not written until November 26. The 
election to rescind the contract was made within a IVw 
days after the fraud was discovered, and in my humble 
judgment there was no waiver of the right to rescind, nor 
any election express or implied to affirm the contract and 
claim damages for deceit.

The right to rescind is expressly claimed by paras. 8 and 
9 of the statement of defence and damages for deceit re 
claimed only in the alternative.

“A fraudulent misrepresentation, or as it is better called 
deceit, consists in leading a man into damage by wilfully 
or recklessly causing him to believe and act upon a fal - 
hood. A representation in order to be fraudulent must be 
one (1) which is untrue in fact; (2) which the défendant 
knows to be untrue or is indifferent as to its truth; Cl) 
which was intended or calculated to induce the plaint iff 
to act upon it; and (4) which the plaintiff acts upon and 
suffers damage." Kerr on Fraud, 5th ed. p. 19.

All of these elements of deceit are present in the case at 
Bar as found by the trial Judge.

“If it can be shown that the party defrauded has at any 
time after knowledge of the fraud either by express words 
or by unequivocal acts affirmed the contract, his election is 
determined forever. The party defrauded may keep the 
question open so long as he does nothing to affirm the con­
tract. ... As long as he has made no election he re­
tains the right to determine it either way subject to this. 
...." Kerr on Fraud, pp. 10-11,

There is no evidence of any act of affirmation or election 
on the part of the defendant which I have been able to 
discover. He was not put to his election until he had know-
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ledge of the fraud, and he acted promptly and with decision 
on discovery of it.

It is generally stated that a repudiation of a contract on 
the ground of misrepresentation is only competent to th" 
party misled where restitutio in integrum is possible, that 
is where the parties can be restored to their original posi­
tion as before the contract, for it is a rule that “where a 
contract is to be rescinded at all it must be rescinded in 
toto, and the parties put in statu quo.’’ Thus anything re­
ceived under the contract must be returned or tendered to 
the other party. But the rule must not be taken t< i 
literally, and as imposing on the party seeking to avoid the 
contract an absolute obligation in all events to restore th 
other party fully to his original position. There will be no 
such obligation where the status quo ante has been change 
or modified, either by some cause for which the party seel ­
ing relief is not responsible, or by the legitimate exercis • 
of the rights given him by the contract. See Benjamin on 
Sale at p. 442.

The defendant during the short time he used the engin 
expended $74.25 upon repairs, and it is apparently in con­
dition as good as, or better than when the sale was effected.

1 think the sale should be set aside. The engine reverts 
to the plaintiff who will receive as compensation for it s 
use the money and labor expended by the defendant upon it.

The use to which the engine was put was only such as was 
contemplated by the contract and the conduct of the de­
fendant throughout the transaction is found to be “per­
fectly candid and upright.”

1 refer to Lagunas Nitrate Co. v. Lagunas Syndicate, 
[1899] 2 Ch. 392, at p. 456 ; Addison v. Ottawa Auto & Taxi 
Co., (1913), 16 D.L.R. 318, at p. 324, 30 O.L.R. 51; and the 
cases therein referred to by Meredith, C.J.O.

Section 58 of the Sale of Goods Act, R.S.M. 1913, ch. 174, 
is as follows :—

"The rules of common law, including the law merchant, 
save in so far as they are inconsistent with the express 
provisions of this Act, and in particular the rules relating 
to the law of principal and agent and the effect of fraud, 
misrepresentation, duress or coercion, mistake or other in­
validating cause, shall continue to apply to contracts for the 
sale of goods.”

I would allow the appeal with costs, and dismiss the action 
with costs, and the counterclaim without costs.

Appeal allowed.
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REX v. CANADIAN PACIFIC WINK CO.
British Columbia Court of Appeal. Macdonald. C.J.A., Ma tin.

tialliher, McPhillips and Eberts. JJ.A. April 9. 1921. 
Certiorari (#I.A—•)—British Columbia Prolilhlilon Act, « (it \, 

1016, cli. 4»—Right of Company to Writ of Certiorari or A|> .. al 
I'nder—SiMtions 58 and #54 as Affivting Right.

Sections 53 and 54 of the British Columbia Prohibition A fi 
Geo. V. 1916, ch. 49, do not take away the right of an or- 
porated company to a writ of certiorari or the right of a -al 
because of the incapacity of the company to make the alibi its 
required by the sections.

[Bank of Montreal v. Cameron (1877), 2 Q.B.D. 536, distinguish: 1]

APPEAL by accused from the judgment of Morrison. !.. 
sustaining a preliminary objection to the granting of a u l it 
of certiorari in proceedings under the British Columbia 
Prohibition Act. Reversed.

C. Wilson, K.C., for appellant
S. S. Taylor, K.C., for respondent.
Macdonald, C.J.A.:—This is a proceeding under the I it- 

ish Columbia Prohibition Act, 6 Geo. V. 1916 (B.C.), ch. 19. 
The information was laid by a police officer on July 19,1920, 
charging the appellant with unlawfully keeping liquor na­
sale. The complaint was tried before a magistrate, pur­
suant to the provisions of the Summary Convictions Act, 
5 Geo. V. 1916 (B.C.), ch. 59, a provincial enactment. The 
appellant was fined and a large stock of liquor found on its 
premises was, by the magistrate, declared to be forfeited to 
His Majesty. The appellant then moved before a Judge of 
the Supreme Court for an order nisi directed to the respond­
ent to shew cause why a writ of certiorari should not issue 
to bring up the conviction. Preliminary objection was tah -n 
by counsel for the respondent because of the absence of an 
affidavit on the part of the appellant as required by sec. 53 
of the Prohibition Act.

The appellant’s contention is, that that section is not 
applicable to a corporation seeking the writ. It enacts that 
no writ of certiorari shall issue to quash a conviction unless 
the party applying shall produce an affidavit “that he did 
not by himself, or his agent, servant or employee, or by any 
other person, with his knowledge or consent, commit the 
offence." Section 64 of the same Act takes away the right 
of appeal "unless the party appealing .... shall make an 
affidavit” to the effect above set out.

Now while, if it stood alone, a plausible and not unci n- 
vincing argument might be founded on sec. 63, to bring cor-
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porations within its terms, that cannot be said of sec. 54, 
its sister section, dealing as it does with a similar right or 
privilege in unequivocal language. The one section takes 
away, unless the condition be fulfilled, the right to the writ, 
the other the right of appeal. I cannot think that it was the 
intention, while giving individuals the right of appeal, to 
deprive corporations thereof because of the incapacity of a 
corporation to make the affidavit. Nor can I think that it 
was intended that corporations should be doomed to be 
within the purview of the one and not of the other. I think, 
therefore, that the Legislature had not corporations in mind 
when enacting the two sections.

What then is the result? Are corporations deprived of 
these remedies? In Bank of Montreal v. Cameron (1817), 
2 Q.B.D. 536, the Court of Appeal denied the benefit of the 
rule in question there to a corporation, but in that case the 
benefit did not exist outside the rule, while here the right to 
apply for the writ, and the right of appeal, existed independ­
ently of secs. 53 and 54 and still exist unless taken away by 
them. It, therefore, follows that if corporations are not 
within the purview of these sections, as I think they are 
not, the preliminary objection should have been over-ruled.

The application for the writ not having been heard on its 
merits, I think the order for the writ should be made.

I would allow the appeal.
Martin, J.A. (dissenting), would dismiss the appeal.
(ialliher, J.A.:—I take the same view as Macdonald, 

C.J.A., whose reasons I have had the advantage of reading, 
in which I concur.

Mcl’hillips, J.A. (dissenting), would dismiss the appeal.
Eberta, J.A., would allow the appeal.

Appeal allowed.

CAMTKIN v. WALLER.
Saskatchewan Court of Appeal, Haultain. C.J.S., Lamont and 

Turgeon, JJ.A; June 13, 1921.
Broker* ($11.11—12)—Sufficiency of Broker'* Service#—I vet ter from 

Owner Acknowledging Broker** Itlglit to Commission — Pur­
chaser* Denying that Broker was Inducing Cause of Sale.

Where land has been listed with a real estate agent for sale at an 
agreed commission, and a prospective buyer of his, on deciding 
not to buy, tells another party about the property, with whom 
the agent enters into negotiations and to whom a sale is 
eventually made, the owner of the property during the negotia­
tions writing the agent and asking him to "put the commission 
on them instead of me," and so acknowledging his right to a 
commission on the sale, the agent is entil ed to the agreed com-
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mission although the purchase money wus not paid over to m. 
and the purchasers deny that he was the inducing cause of t ir 
buying the property.

[See Annotation, Real estate agent's commission, 4 D.L.R. 531]

APPEAL by plaintiff from a judgment dismissing an 
action to recover the commission on the sale of land. Re­
versed.

A. G. Mackinnon, for appellant.
A. Casey, K.C., for respondent.
The judgment of the Court was delivered by
Lamont, J.A.:—This is an appeal from a judgment dis­

missing the plaintiff’s action for $900 commission on the 
sale of land.

That the defendant listed his land for sale with the pin n- 
tiff, who is a real estate agent, is admitted. That his com­
mission was to be 3^ is also admitted ; so is the fact that a 
sale was made of the land to J. S. King.

The defence is that the plaintiff did not find the purcha t\ 
The evidence shews that, pursuant to the listing, the plain­
tiff in June obtained a Mr. Collins as a prospective purchaser, 
and took him to Whitewood, where the defendant lived, to 
inspect the farm. Negotiations with Collins continued 
through the summer, but Collins felt that he could not put 
up the cash payment of $10,000. In September the defend­
ant reduced the price of the farm to $30,000, with a cash 
payment of $5,000, but about that time, Collins says, things 
were not looking very well and he decided not to buy. In 
the meantime Collins, or one of his sons, had told the Kings, 
who were neighbours, about the visit of Collins and Camp- 
kin to Whitewood with a view of purchasing the defendant 's 
property. On or about October 18, Mrs. King, the mother 
of J. S. King, telephoned to the plaintiff and asked him if 
the Waller place at Whitewood was sold. The plaintiff told 
her that it was not, and asked her if she would consider 
purchasing it. She replied that she would not look at the 
place so long as Mr. Collins was considering it. The plaintiff 
says that after Mrs. King telephoned he arranged with 
Collins to come in, which he did that night and announced 
definitely that he would not buy the farm. The plaintiff 
also says that next morning he telephoned Mrs. King that 
Collins was out of the proposition, and that she agreed to go 
to Whitewood and look at the place. On October 19, Mi s. 
King and her son John visited the defendant’s place and 
looked over the land, but the defendant asked a cash pa>. -
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ment of $10,000, and no deal was made. The Kings went to 
look at other properties before returning home. On October 
20 the defendant wrote the plaintiff as follows :—
“Dear Mr. Campkin :

We had a visit from Mrs. King and her son John on Tues­
day, the 19th instant. When we had shewn them around 
the farm and buildings I asked them what they thought 
alxiut it. Mrs. King said they could not say anything till 
another son would pass his opinion, and he would come 
down and see the place.

I made a big mistake in telling them they could have the 
furniture, but as you know we have made a great reduction 
in the price of the property, I thought you would have put 
your commission on but you said nothing to them and the 
property is cheap enough. Could you put your commission 
on them instead of us. I don’t think it would be out of 
place ; I told them I wanted $10,000.00 down and the balance 
in ten (10) instalments at 6 p.c., so do the best you can; 
kindly don’t forget to tell them about the furniture; I do 
hope you will succeed in selling the property, as I am just 
about all in at times.”

When the Kings returned home the plaintiff telephoned 
to them in reference to the Waller place ; in fact Mrs. King 
says he telephoned so persistently that it became a byword 
in the family. He also went to see them in reference there­
to, but Mrs. King said there would be nothing doing until 
her other sons had seen the place. She also told the plaintiff 
that the terms asked by Waller were different from the ones 
he had given- her. Whether this conversation took place 
while the plaintiff was at the King’s or over the telephone, 
is not clear. The plaintiff says that when Mrs. King told 
him that the cash payment had been increased to $10,000, 
she also said that they could not buy with such a large cash 
payment. He says he told her that they probably could get 
the place for a cash payment of $8,000, to include the furni­
ture, and that she asked him to get into communication 
with the Wallers to see if they would accept $8,000 cash, 
and, if they would, her other sons would go down the follow­
ing Saturday to see the place. He says he called up Mrs. 
Waller, and she said to let them come down. Mrs. King 
denies this conversation, and the trial Judge has stated that 
where the evidence of the plaintiff and that of the Kings 
conflicted, he would accept the evidence of the Kings. There 
was, however, put in evidence a letter written by the plain-
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tiff to the defendant on October 23, which corroborâtes, io 
some extent at least, the story of the plaintiff. It i.- as 
follows :—
“Dear Mr. Waller :

I duly received yours of the 20th instant.
As I telephoned Mrs. Waller this morning, the two King 

boys are going down on the train with a view to looking 
over the farm again to-day, and if it should prove sat is In - 
tory they will pay $8,000 cash and the balance arran; I, 
but this is to include furniture.

P.S.—In regard to the commission. I have found it mn-t 
unsatisfactory to add a commission, or a price, after a pr 
has been quoted and, in addition to that, have never m.i e 
any deals of real estate in which the purchaser had to jm 
the commission. It is for that reason I have the flat rale 
of 3*- for all."

The King boys went down to see the place, and a sale w 
agreed upon, with a cash payment of $8,000. It is admit!' 
that the morning after their return (he plaintiff telephon,
J. S. King, was informed that arrangements had been con­
cluded, and suggested that King come to the plaintiff - 
office and make a deposit. This was not done, because Mi . 
King told her son to have nothing to do with the plain!
In his evidence, J. S. King testified that, :;i ' Hiking the min 
ter over with the plaintiff in the first instance, his mother 
was doing so with a view of getting the land foi him. II 
also testified that on their first visit, on October 19, hi- 
mother discussed with the Wallers the position of the plain 
tiff in respect to the matter, and was informed that the 
plaintiff had nothing to do with the sale.

Under these circumstances, is the plaintiff entitled to 
recover? The defendant’s letter of October 20 shews thaï 
he had inquired from the Kings if the plaintiff had said 
anything to them about his commission, and was informed 
that he had not. Having been made aware that the plaint ill 
had not mentioned his commission to the Kings, it would, 
I think, be a fair inference that he ascertained just wha 
the plaintiff had said, but, in my opinion, it is immateri.i 
whether he did so or not. He knew that the Kings had seen 
the plaintiff as the defendant’s agent, otherwise there would 
have been no talk of the plaintiff's commission ; and, knowiu - 
that, the defendant wrote the letter of October 20, askin 
the plaintiff to put his commission on the Kings instead of 
on himself. That letter, in my opinion, is a clear admission
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that the plaintiff would be entitled to a commission in case 
a sale to the Kings was made.

It was suggested, in argument, that the letter was written 
under a mistaken belief that the plaintiff had secured the 
Kings as purchasers. If the defendant was not aware of the 
true facts when he wrote that letter, he could have gone 
into the witness box and said so. This he did not do, and we 
cannot assume that he was in any way misled. The letter 
was written after the defendant himself had failed to close 
a deal with Mrs. King and her son, and it instructed the plain­
tiff to do his best to close the deal. That he was persistent 
in so doing, Mrs. King admits; and a sale was eventually 
made. Whether the closing of the deal was due to the per­
sistence of the plaintiff, or solely to the desire of the Kings 
to acquire the land, is, in my opinion, immaterial under the 
circumstances. Under the letter, the defendant impliedly 
agreed to pay the plaintiff his commission if the Kings pur­
chased, and he cannot escape that obligation because the 
Kings now say that the plaintiff was not the inducing cause 
of their buying the land.

The appeal should be allowed with costs, the judgment 
below set aside, and judgment entered for the plaintiff for 
his commission and costs.

Appeal allowed.

1‘ITTZKN v. HHOKMJK.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart anti 

Beck, JJ. June 22, 1921.
Negligence (#!.<’—419)—Exposed Excavation on t'nendosed Lands 

—knowledge of Licensee as to C ondition—Injury to t attle of— 
Damages.

A bare licensee on the premises of another must take the premises 
as lie finds them, but the owner of tbe premises owes him a 
duty not to keep in existence any secret or hidden trap not 
discernible to the licensee even if it was in existence before 
permission to enter was given. Such licensee cannot recover 
damages for injury to his cattle by falling into an exposed 
excavation even though in the nature of a trap which he had 
full knowledge of and had helped to create.

[Thyken v. Excelsior Life (1917), 34 D.L.R. 533, followed; See also 
Annotations, 1 D.L.R. 240; 6 D.L.R. 76.]

APPEAL by defendant from a District Court judgment 
in an action for damages for injuries caused to plaintiff’s 
cow, by its falling into an excavation on defendant’s land. 
Reversed.

H. S. Patterson, for appellant.
W. J. Mellican, for respondent.
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The judgment of the Court was delivered by
Harvey, C.J.:—This is an appeal by the defendant from 

McNeill, Dist. Ct. J.
The plaintiff and defendant were neighbours living in I he 

outskirts of the city of Calgary. The defendant occupied 
a house, and his lot was fenced. He decided to move his 
house to another place, which he did, assisted by the pin n- 
tiff. There was an evacuation 9 x 12 ft. and 5 or 6 ft. deep, 
which was left exposed by the removal of the house. The 
fence was also torn down and taken away, which left ihe 
excavation open to cattle which were in the habit of running 
at large in the neighbourhood. The plaintiff swears that he 
asked the defendant what he was going to do about it and 
he said he supposed it would have to be filled up. A cow 
belonging to the plaintiff fell in and was killed.

This is an action to recover damages for the loss of Ihe 
cow.

The trial Judge considered that the excavation was of the 
nature of a trap and held the defendant liable.

The best position in which the plaintiff can be is that of 
a bare licensee, and in Thy ken v. The Excelsior Life Ins. Co. 
(1917), 34 D.L.R. 533, 11 Alta. L.R. 344, we had occasion to 
consider the rights of a bare licensee. Stuart, J„ savs, at 
p. 638:—

“A bare licensee as distinguished from a person invited 
or there upon the defendant's business as well as his own 
must take the premises as he finds them; but the owner 
must not after the permission is given create by a negligent 
act a new danger not there before. It may be that even in 
the case of a bare licensee the owner owes him a duty not 
to keep in existence a secret hidden trap or peril known to 
him to be dangerous and not discernible by the licensee 
even if it had been there before the permission was given."

Also in Martle v. Northern Life Ass'ce Co. (1920), (10 
D.L.R. 319, we held that the owner could not be held liable 
for a trap which he did not know existed.

A trap suggests some hidden or concealed danger, and it 
is only because of that element, as the Thyken case shews, 
that liability is imposed. Now whatever might be said about 
any other owner, this was not hidden from the plaintiff 
since he not merely knew of it but actually helped to create 
it. It would be strange if under these circumstances he 
could compel the defendant, who did not object to his letting 
his cattle go on the land, to make it free from all danger
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while he could stand by and take no precaution whatever R.c. 
for the protection of his own property from a risk of which ~ 
he was fully cognisant. _1_1

I know of no law which gives any such light or imposes Cakama* 
any such obligation. Wisme'co.

The plaintiff’s part in the operation, however, is only in- '■ 
cidentally disclosed in the evidence and no emphasis appears Tl llv 
to have been put on it by counsel, though it is in my opinion 
the essential feature, and as the trial Judge does not refer 
to it, it probably escaped his notice.

I would allow the appeal with costs and dismiss the action 
with costs.

Appeal allowed.

CANADIAN PACIFIC WINK IX>. r. TVLKV."
British Columbia Court of Appi-al, Macdonald, C.J.A., Martin, 

Galllher. McPhillips and Eberts, JJ.A. April 9, 1921.
< oust 11 ut louai Law (SII.B—iWItla) —- Intoxicating Liquor* — It.C. 

I'liiliiliitlon Act—Matter of IjochI' Nature In tlic Province— 
Right to Search I’rciiilws — U\|K)it Houmm— Confiscation of 
Liquor—Validity.

The British Columbia Prohibition Act, 6 Geo. V. 1916, ch. 49, is 
intra vires the Provincial Legislature, and section 48, which 
gives the police the right to search premises, applies to liquor 
export houses, and a conviction and order for the conflsration of 
liquor by a magistrate, there being admittedly evidence of an 
illegal sale and it being a possible and reasonable inference 
that the stock of liquor was kept for illegal sale, will be 
sustained.

[Att’y Gen’l for Manitoba v. Manitoba License Holders* Ass'n, 
[1902] A.C. 73, 71 L.J. (PC.) 28; Quong Wing v. The King 
(1914), 18 D.L.R. 121, 23 Can. Cr. Cas. 113, 49 Can. 8.C.R. 440, 
applied.]

APPEAL by plaintiff from the judgment of Murphy, J., 
in an action of replevin to recover a stock of liquor, declared 
to be forfeited to His Majesty in proceedings under the 
British Columbia Prohibition Act. Affirmed.

C. E. Wilson, K.C., for appellant.
S. S. Taylor, K.C., for respondent.
Macdonald, C.J.A.:—This is an action of replevin to re­

cover a stock of liquor belonging to the plaintiff which in 
proceedings under the British Columbia Prohibition Act, 
before a magistrate, was declared to be forfeited to His 
Majesty. There were also certain books, documents and a 
rum of money included in the relief claimed, but these are 
not in question in the appeal.

• Affirmed by the Privy Council July 22, 1921. Will be published 
later In D.L.R.
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The validity of the forfeiture aforesaid was attacked n 
certiorari proceedings which failed before a Judge of ti e 
Supreme Court because of a preliminary objection which 
was sustained by him.

I agree with the reasons for judgment of Murphy, J„ aid 
cannot usefully add to what he has said. I would, therefore, 
dismiss the appeal.

Martin, J.A., would dismiss the appeal.
Galliher, J.A. :—I would dismiss the appeal for the reasi : 

given by the trial Judge.
McPhillips, J.A.:—This appeal is from a judgment 

Murphy, J., dismissing the action (save as to the sum 
$60 with costs on the County Court scale, being an amou 
held to be the property of the appellant) which was one I 
the return of a stock of liquors to the value of abn 
$230,000 and damages for claimed illegal seizure and cm 
fiscation thereof. The proceedings taken for which th, 
appellant is claiming the respondents are answerable 1, 
were proceedings had and taken under and in the enforce 
ment of the provisions of the British Columbia Prohibition 
Act, 6 Geo. V. 1916, ch. 49, and the proceedings were taken 
under the Summary Convictions Act, 6 Geo. V. 1915 (li.C 
eh. 59, and the appellant appealed and defended in the pr 
ceedings had and taken before the Police Magistrate in the 
city of Vancouver, and the appellant was convicted of a \ in- 
lation of the provisions of the British Columbia Prohibits 
Act and the stock of liquors was in the conviction declare 
to be forfeited to His Majesty.

Now this conviction and forfeiture still stand, no appeal 
being taken, either by way of appeal to the County Court 
or by way of a stated case to the Supreme Court—in the 
appeal to the County Court the hearing may be de novo, 
either party calling witnesses, and in the stated case ques­
tions of error in law, or excess of jurisdiction. In view of 
this situation the action would not appear to be maintain­
able; the conviction and forfeiture well support the respond­
ents in all that they did. If an appeal had been taken or ;; 
stated case—then there would follow an appeal to this Court 
in ordinary course.

It is impossible to adopt the course of bringing an action 
and re-agitating the merits in the Supreme Court and then 
on appeal in this Court. I cannot, with deference, at all 
agree with this contention, as advanced by the counsel fm 
the appellant. But then it is contended that the British
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Columbia Prohibition Act is ultra vires legislation, and if 
that be so, that all the proceedings had and taken are illegal 
and void. Now as to the Act itself (British Columbia Pro­
hibition Act), it in the main can be said to be analogous 
statute law to the Manitoba Liquor Act which was passed 
utwn and upheld, by their Lordships of the Privy Council, 
in Att'y Gen'l for Manitoba v. Manitoba License Holders’ 
Ass’n, [1902] A.C. 73, 71 L.J. (P.C.) 28. The particular 
sections of the Act that the counsel for the appellant chal­
lenges, viz., secs. 19, 28 and 30 to 55, would seem to me to be 
wholly intra vires of the Provincial Legislature. Lord Mac- 
naghten in the Manitoba case, at pp. 78, 79, said:—"The 
controversy,, therefore, seems to be narrowed to this one 
point : ‘Is the subject of the “Liquor Act" a matter of merely 
local nature in the Province of Manitoba, and does the 
Liquor Act deal with it as such V ” That is the question 
here, and I cannot see that the Act in any way transgresses 
the limits of the jurisdiction of the Legislature of the Prov­
ince of British Columbia. All proper provisions are to be 
found admitting of the full exercise of bona fide transactions 
in liquors between a person in the Province and a person in 
another Province, or in a foreign country, and it cannot be 
said that the Act invades the subject of "the regulation of 
trade and commerce" which is within the exclusive juris­
diction of the Dominion Parliament.

Then it was strenuously argued by the counsel for the 
appellant that the Act might be supported upon the ground 
of regulation of morals if confined to a small local area but 
not when applied to the whole Province—that in the case 
of the whole Province, it would be a situation calling for 
legislation and legislation only of the Parliament of Canada. 
Upon this point I would refer to Quong Wing v. The King 
(1914), 18 D.L.R. 121, 23 Can. Cr. Cas. 113, 49 Can. S.C.R. 
440, (and it is to be noted that the Privy Council refused 
leave, May 19, 1914, to appeal in this case) ; the Act under 
review was one containing a prohibition against the employ­
ment of white female labour in places of business and 
amusement kept or managed by Chinamen, and the Act was 
held to be intra vires of the Provincial Legislature. It is 
to be observed that in the British Columbia Prohibition Act 
this language is to be found in the preamble to the Act, 
“whereas it is expedient to suppress the liquor traffic by 
prohibiting Provincial transactions in liquor," and unques­
tionably the intention of the Act was to cope with a condi-

B. c.

C. A.

Canadian 

Wink Co.
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B.C. tion that the Legislature in its wisdom deemed needed a 
c A drastic remedy, i.e., a “local evil,” and I would refer to
---- what Duff, J., said in the Quong Wing case, at pp. 137, 1;18

Canadian (1g d.L.R.)
Pacific

Wink Co. “I shall assume further that (although the legislat n 
Tul'ey d°es unquestionably deal with civil rights) the real purpose 

of it to abate or prevent a ‘local evil' and that considera­
tions similar to those which influenced the minds of the 
Judicial Committee in The Attorney-General of Manitoba v. 
The Manitoba License Holders’ Association, [1902] A.C. 71, 
lead to the conclusion that the Act ought to be regarded as 
enacted under sec. 92 (16), ‘matters merely local or private 
within the Province,' rather than under sec. 92 (13), 
‘property and civil rights within the Province.’ There i , i 
be no doubt that, prima facie, legislation prohibiting the 
employment of specified classes of persons in particular 
occupations on grounds which touch the public health, the 
public morality or the public order from the ‘local and pro­
vincial point of view,’ may fall within the domain of the 
authority conferred upon the provinces by sec. 92 (1C). 
Such legislation stands upon precisely the same footing in 
relation to the respective powers of the Provinces and of the 
Dominion as the legislation providing for the local prohibi­
tion of the sale of liquor, the validity of which legislation 
has been sustained by several well-known decisions of the 
Judicial Committee, including that already referred to. The 
enactment is not necessarily brought within the category of 
‘criminal law,’ as that phrase is used in sec. 91 of the 
B.N.A. Act, 1867, by the fact merely that it consists simply 
of a prohibition and of clauses prescribing penalties for the 
non-observance of the substantive provisions. The decisions 
in Hodge v. The Queen (1883), 9 App. Cas. 117, and in the 
Attorney-General for Ontario v. The Attorney-General for 
the Dominion, [1896] A.C. 348, as well as in the Attorney- 
General of Manitoba v. The Manitoba License Holders’ Asso­
ciation, [1902] A.C. 73, already mentioned, established that 
the Provinces may, under section 92 (16) of the B.N.A. Act, 
1867, suppress a provincial evil by prohibiting simpliciter 
the doing of the acts which constitute the evil or the main­
taining of conditions affording a favourable milieu for it, 
under the sanction of penalties authorised by sec. 92 (15)."

It would not appear to be at all doubtful, in view of all 
the judicial pronouncements upon analogous statute law, 
that the Act (British Columbia Prohibition Act) is intra
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vires of the Legislative Assembly of the Province of British 
Columbia.

In my opinion it cannot be gainsaid that the Legislature 
has the power to wholly prohibit the sale of liquor within 
the Province and that involves the right to control the 
possession of liquor within the Province, and I cannot see 
that the Act in any way transcends this power and jurisdic­
tion. Even were it open to go into the facts of the case 
upon this appeal, the conviction and forfeiture could be sup­
ported—the Court would not be entitled—where there was 
evidence upon which the magistrate could proceed—to bal­
ance the evidence or to review the judgment of the magis­
trate upon the facts, and there was evidence admittedly of 
an illegal sale—and upon the facts it was a possible and 
reasonable inference that the stock of liquor was kept for 
illegal sale—being sold illegally it might well be said that 
it was held for illegal sale—and the forfeiture was 
justifiable.

The Summary Convictions Act was also challenged, and 
it was contended that it also was ultra vires, with deference 
though, I cannot say it was very seriously argued, I find it 
only necessary to say that legislation of this nature has for 
many years stood upon the statute books of all the Provinces 
of Canada without challenge, and nothing was submitted 
that could be said to even require a second thought, the Act 
is plainly intra vires and proper provincial legislation.

I would dismiss the appeal.
Eberts, J.A., would dismiss the appeal.

Appeal dismissed.

MARTI,E v. NORTHERN LIFE ASSURANCE CO.
Alberta Supreme Cou l. Appellate Division, Harvey, C.J., Stuart, 

Bock and Ives, JJ. June 25, 1920.
Negligence (§!.(’—Of>)—Vnust^l W«il—Trap—-Existence of. Not 

Known to Owner—Ownership as Fixing Owner with Knowhslgv 
—Injury to Bare Lircnwe—Liability. 

i*he mere fact of ownership is not sufficient to fix the owner ol 
land with knowledge that there is a trap on the land, and with­
out such knowledge he is not liable in damages for injuries 
caused to a bare licensee.

[See Annotations, Duty to licensees and trespassers, 1 D.L.R. 240; 
Defective premises, 6 D.L.R. 76.]

APPEAL by plaintiff from judgment of Greene, D.C.J., 
in an action to recover damages caused by falling into an 
unused well on defendant’s land. Affirmed.

Alta.
App. Div.

Marti.f

NoRI’HKRN

AssvRAxcr
Co.
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Alta.

App. Dlv.

Mautlr

Northern

Assurance
Co.

G. M. Blacks took, for appellant.
G. L. Fraser, for respondent.
The judgment of the Court was delivered by
Ives, J.:—On March 14, 1918, the defendant became I he 

registered owner of the north-east quarter of sect. 24. tp. 
11, range 4, west of the fourth meridian, and was such nn 
March 2, 1919. On the latter date the plaintiff while law­
fully on this land with his saddle horse fell into an unused 
well with his horse. The well had been covered with some 
inch boards and there being some 10 inches of snow on the 
ground the boards and well were concealed. The land was 
and had been unoccupied. I think the conditions I have 
stated, and which are more fully set out in the findings of 
the trial Judge, may fairly be held to constitute a trap. 
The quality of the plaintiff is at best that of licensee. There 
is no evidence that the defendant had any knowledge of t lie 
existence of the trap; nor is there any evidence of when the 
boards were put over the well or by whom. The duty ow.ng 
a bare licensee from the owner of the subject of the license 
is pretty well settled, and it may be that the law extend- so 
far as to impose a duty on the owner not to continue on his 
premises a trap after he has knowledge of its existence, but 
I can find no authority for the proposition that the nr re 
fact of ownership shall fix the owner with knowledge. I 
think the appeal should be dismissed with costs.

Appeal dismissed.
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TOWN OF NORTH RAY v. C.N.O.R. (X).
(Annotated)

Board of Railway Commissioners, December 27, 1920.
Highway»* (gll.A—28)—Crossed by Railway—Compensation—Inter­

est—Severe nee—Costs—Railway Art, 101» (Can.), eh. «8.
In an arbitration to determine the compensation under sec. 255 for 

lands injuriously affected by the construction of a railway across 
a highway, interest is not allowed on the amount awarded, 
there being no severance. Following the general practice of the 
Board, each party to the arbitration pays his own costs, and 
the general costs of the arbitration are borne by the railway 
company.

[Leak v. City of Toronto (1900), 30 Can. 8.C.R. 321, followed.]

APPLICATION for compensation arising from the con­
struction of the respondent’s railway through the town of 
North Bay.

A. G. Slaght, K.C., for the applicants.
F. A. Landriau, for Rev. A. Renando.
White, for the respondent.
Assistant Chief Commissioner: — The Chief Commis­

sioner stated at the hearing that he did not propose to go 
into the question of values, it being held by him that the 
findings of Mr. Simmons, the Board’s engineer, who had by 
consent acted as arbitrator, should in this regard be ac­
cepted as final. His disposition should, in my opinion, be 
taken as the position of the Board.

The matter is therefore concluded on the merits. The 
only matters arguable are those concerning points of law 
which may be involved. At the hearing, counsel made some 
eight claims, viz., those of O. Conte, claim No. 35 ; L. Conte 
and Concrete Conte, claims Nos. 3 and 73 ; T. Decicco and 
Mary Decicco, claims Nos. 22 and 23; S. Zimbolato, claim 
No. 6; A. Lamourie, claim No. 32; Terasina Pelangio and P. 
Pelangio, claim No. 88,—raising questions of law as to the 
allowance of costs and interest

Counsel for Rev. Father Renando raised not only the 
status of his client in regard to compensation, but also his 
rights in regard to interest on such compensation.

The questions of interests and costs were raised in the 
proceedings before the arbitrator, who used the following 
language concerning these topics in his report.

"Interest on amounts awarded Claimants.—The claimants 
ask for interest at 6% on any amounts that may be awarded 
them, but I understand that decisions in the Courts have 
been against awarding interest on claims that have not been 
established. The company states that the claims had been 

21—SO D.L.R.
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Co.
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Ry. Bd. demanded. I leave this matter to be disposed of by ihe 
Town ok Board.

Norm Bit “Costs.—As to costs, I think each party should pay its
'or own costs, and place the general costs of the arbitration 

' Co ' ' on the railway company.”
It has been held that interest cannot be allowed on tl.o 

amount of damages awarded for lands injuriously affected, 
there being no severance. Leak v. City of Toronto (1900), 
30 Can. S.C.R. 321. It is in substance contended by Mr. 
Slaght, counsel for applicants other than Father Rcn- 
ando, that what is involved in the present application is 
equivalent to land being taken and compensation determined 
therefor. And it follows from his contention that there is 
a further contention that interest sheuld apply in connec­
tion with such compensation.

I am of the opinon, however, that to regard what is herein 
involved as being equivalent to the tak ng of land is a forced 
construction. As the matter presents itself to me, it must 
be dealt with as a question of damages, there being no sever­
ance involved, and is, therefore, a matter governed by Leak 
v. City of Toronto.

It follows, therefore, that the addition of 3(K'< to the prin­
cipal, as asked for by Mr. Slaght, in lieu of interest, is in the 
same position.

In dealing with the question of costs, the somewhat un­
usual conditions involved and the proceedings whereby a 
consensual arrangement as to the scope of the reference 
was arrived at must be borne in mind as one factor. While, 
under the Railway Act, 1919 (Can.), ch. 68, the Board has 
a discretionary power in respect of the fixing of costs and 
of the determination by whom and to whom costs are to be 
paid, it has with few exceptions been the practice of the 
Board not to award costs. The exceptions involved were 
during the earlier years of the Board’s history.

Considering what burden may be imposed, if, for example, 
an unsuccessful applicant had to pay the railway costs, it 
being recognised that the practice adopted as to costs must 
be reciprocal, there has developed a practice based on public 
interest that each party should pay his own costs. This 
practice has developed as a result of the type of jurisdiction 
the Board is given and as a result of the nature of the cases 
with which it has had to deal, which are in many ways 
sharply distinguished from those coming before other tri­
bunals.
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As pointed out, the Board has in matters falling within 
the Railway Act so provided for the burden. In a matter 
such as the present, which is to a great extent based on con­
sent not on jurisdiction, it seems to me that the argument 
for applying the practice which has been applied in cases 
where the Board has complete jurisdiction is strengthened. 
After full consideration of the informative and capable 
argument made by Mr. Slaght I have arrived at the con­
clusion that the parties should bear their own costs.

In dealing with the case of Rev. Father Renando, the 
arbitrator uses the following language:—

‘ Rev. A. Renando (Claim No. 8).—This claimant acquired 
an interest in lot 686 and the north half of lot 687, Second 
Avenue, by mortgage, July 19, 1913. The amount of the 
mortgage was $865, and J. M. McNamara acted as trustee 
for Renando, acquiring full title to the property in Septem­
ber, 1916. Renando became interested in the property 
through endorsing a note for $800, to enable Rommano, the 
owner of the property, to build a house. The note came 
due, and the amount was charged up to Renando’s account. 
To protect himself he took a mortgage, and stated that 
Rommano promised he would pay him back when he sold 
the property to the Canadian Northern Railway, or was paid 
the claim that he had filed. Renando claims now that with 
the property he acquired the claim against the railway. Mr. 
White claims that, as Renando was not the owner of the pro­
perty at the time the railway was built, he can have no claim 
under the Railway Act; but admits he has a claim under 
the Municipal Act, as the by-law diverting the street was 
not passed until June, 1918.

I am inclined to agree with Mr. White’s contention that 
there can be no claim under the Railway Act, as the railway 
was built about a year previous to the time when Renando 
acquired the property ; but he went on and obtained a deed 
for it, with his eyes open, and knowing that it had been 
damaged by the construction of the railway. I shall have 
to refer this to the Board for decision.

The diversion of Second Avenue damages the property 
slightly, but the embankment on the street to the north, and 
on the right-of-way to the east, damages it considerably. 
Nothing can be assessed for the latter, as it is on the com­
pany’s land.

I allow $420 for damages, divided as follows :—Embank­
ment on street $280, diversion of street $140.’’

Ry. Bd.

Town of 
North B vy

C.N.Ô.R.
Co.
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Ry. Bd.

Town op 
North Bay
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The argument of counsel for this applicant is in effort 
that his client has a standing under the Railway Act, and 
this should be given weight. Title to the property was 
acquired some time in 1917; the railway work was i n­
structed in September, 1916. It is contended by counsel for 
this applicant that his client steps into the rights of the 
owner at the time of the construction of the railway. My 
understanding of the award is that while in various cases 
there were questions as to the scope of what fell under the 
Railway Act, that with a view to closing the matter up the 
railway did not press these questions to their logical con­
clusion.

Section 255 of the Railway Act is the section which 
covers the jurisdiction, if any, of the Board in respect to 
the case herein involved. An embankment has been built 
across Second Ave., which carries the tracks, and Second 
Ave. is continued by a diversion into Front St. Section 255 
provides that the railway may, on leave, be carried upon, 
along, or across any existing highway, subject to compen-a- 
tion to adjacent or abutting land owners, if the Board so 
directs.

Instead of Second Ave. as it existed prior to the con­
struction of the railway, there is now a closing by means 
of which the railway is carried across Second Ave., and a 
diversion by means of which traffic is carried on the high- 
way. It may be that in other cases dealt with by the ar­
bitrator, similar facts arose, and notwithstanding this, pro­
vision may have been made for compensation, a provision 
which the railway has agreed to and which is, therefore, in 
no way involved in or affected by the present case.

A strong argument may, I think, be made for the position 
that where the tracks are carried across a street by a separa­
tion of grades and a substituted highway provided, this 
situation does not fall within the provisions of sec. 255. In 
other words, if I am correct, what the section had in con­
templation was the carrying of the tracks upon, along, or 
across an existing highway, on the level.

When an appeal limited to the particular case in point. 
this appeal being based on a point of law, is made to the 
Board, the Board has to consider what the standing of the 
applicant is under the Railway Act and what jurisdiction, 
under the Railway Act, the Board has to make an order, 
because mere consent does not extend the jurisdiction of 
the Board.
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As the matter presents itself to me, I do not consider Aknotatiox 
that the situation herein involved falls within sec. 255. It 
therefore follows that an order cannot be made as asked
for.

The Chief Commissioner concurred.

ANNOTATION.
< t mponsatIon for lands Injuriously affvclvd but not taken for rail­

way purposes.
By A. D. Armour.

The right of expropriation is the result of legislation by 
which the doing of an act is authorised, which in the absence 
of such authority would be unlawful or to the detriment of 
some legal right, and would result in a cause of action or an 
indictment. Much of the difficulty which has arisen in de­
termining when compensation or damages is payable for the 
doing of such an act, can be traced to the prevalent idea 
that no invasion of a legal right will be permitted without 
some redress being provided. In fact, it was said in Com­
missioner of Public Works v. Logan, [1903] A.C. 355, that 
unless it clearly appears that a Legislature intended to take 
away property without paying or requiring the payment of 
compensation, such an intention will not be inferred. Though 
no such inference will be drawn, the right to compensation 
is not, however, absolute, it is purely statutory, and what­
ever the intention of the Legislature authorising expro­
priation may have been, compensation must be definitely 
provided for in an enactment passed for that purpose. It 
sometimes happens that private rights must give way to 
what is found to be expedient in the interests of the public 
and it rests with the Legislature to say whether the loss of 
such rights shall be compensated for. In Hammersmith, 
etc., R. Co. v. Brand (1868), L.R. 4 H.L. 171, Lord Chelms­
ford said at p. 202:—

"The 86th section (Railway Clauses Act) gives power to 
the company to use and employ locomotive engines, and if 
Mich locomotives cannot possibly [be] used without oc­
casioning vibration and consequent injury to neighbouring 
houses ... it must be taken that power is given to 
cause that vibration without liability to an action . . . 
The plaintiffs’ remedy by action being taken away, the ques- 
t ion remains whether they are entitled to receive compensa­
tion from the company for the injury done to their house,
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Annotation a question which must be decided entirely by the provision 
of the Acts of Parliament relating to the subject.”

First of all, therefore, unless the particular injury would 
have been actionable before the company had acquired llo ir 
statutory powers, it is not an injury for which compensation 
can be claimed. Penny v. S.E. R. Co. (1867), 7 El. & Bl. 
660 at p. 667, 119 E.R. 1390. Secondly, it does not follow 
that a party would have a right to compensation in some 
cases, in which, if the Act of Parliament had not passed, 
there might have been not only an indictment but a right 
of action. Caledonian R. Co. v. Ogilvy (1866), 2 Macq. 229 
at p. 235. It was even suggested by Blackburn, J„ in the 
Hammersmith case, at p. 199, that the onus of shewing l hat 
the Legislature has given compensation lies upon the claim­
ant.

It has always been a question of great difficulty and nicety 
whether compensation is payable to a landowner who has 
suffered damage by reason of the exercise of the powers of 
a railway company, when no part of his lands have been 
taken. The difficulty was increased in Canada, until the 
decision in Albin v. C.P.R. (1919), 47 D.L.R. 687, 24 C.R.C. 
398, 45 O.L.R. 1 reversed in (1919), 49 D.L.R. 618, 59 Can.
S. C.R. 151, by the judgments in The Corporation of Park- 
dale v. West (1887), 12 App. Cas. 602, and in Re Birely v.
T. H. & B. R. Co. (1897), 28 O.R. 468; 25 A.R. (Ont.) 88, 
holding that cases under the English Railway Clauses Act 
1845 (Imp.), ch. 20 did not apply to cases under the Canadian 
Railway Act, 1888 (Can.), ch. 29. Much of the difficulty 
disappears if it is remembered that compensation is granted 
only for the invasion of a property right and not for mere 
personal inconvenience. Compensation is granted for the 
taking of lands, or damages are awarded for injury to lands 
but no redress is given for damages personally sustained by 
an individual by reason of the doing of an act which has been 
declared to be lawful. In Hammersmith, etc., R. Co. v. Brand, 
L.R. 4 H.L. 171, no part of the claimant’s lands was taken, 
but damages were claimed and awarded for actual physical 
damage done to the land during the construction of the rail­
way. But a further claim was made in respect of damage 
or annoyance arising from vibration, occasioned (without 
negligence) by the passing of trains, after the railway was 
brought into use. It was held by the House of Lords that 
this was not the subject of compensation even though the 
value of the property was actually depreciated thereby. It
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was pointed out by the Court that damages were claimed for 
purely personal discomfort, which was not an interference 
with the actual user of the property, nor with the right of 
property. A distinction was also drawn between damages 
which resulted from the construction of the railway, for 
which compensation was awarded, and discomfort arising 
from the operation of the railway after construction. That 
being the thing authorised to be done, no right of action 
existed, and no provision was made by the Act for compensa­
tion. In The Queen v. Cambrian R. Co. (1871), L.R. 6 Q.B. 
422, Cockburn, C.J., interpreted the judgments in the Ham­
mersmith case, and Ricket v. Metropolitan R. Co. (1867), 
L.R. 2 H.L. 176 as follows, at p. 428:—“It seems to me that 
the only way in which one can interpret the language of the 
learned Lords who formed the majority in the decision in 
those cases in the House of Lords, is, that, while the Act of 
Parliament secures compensation wherever property is cor­
poreally or actually touched and affected by the construction 
of the railway, yet that to things that are simply incidental 
to the ownership or possession of the property, in the way 
of additional advantage or enjoyment, the compensation 
given by the statute does not extend.”

In The Queen v. Cambrian it was held that the construction 
by a railway company under its corporate powers of a bridge, 
with a footpath for passengers, over a river near to a ferry, 
which did not interfere with the exercise of the franchise, 
but diverted traffic from the ferry, gave a right to com­
pensation, on the ground that a franchise was an heredita­
ment, and therefore “lands" under the statute. That case 
was overruled in Hopkins v. G.N.R. Co. (1877), 2 Q.B.D. 
224, and compensation was disallowed for two reasons, (1) 
no action would lie if the building of the bridge was not 
authorised by Act of Parliament, for it did not interfere 
with the exclusive right to carry passengers across by boats, 
and, (2) compensation is only given for damages caused by 
the construction of the railway and works, and is not given 
for damage caused by the user of the railway after it has 
been opened to the public. Att’y-Gen’l v. Metropolitan R. 
Co., [1894] 1 Q.B. 384, was a case where a railway company 
had constructed a tunnel under lands owned by them. Sub­
sequently an opening was made in the roof of the tunnel for 
ventilation purposes. It was held that an adjoining owner 
was not entitled to compensation by reason of the emission 
of smoke and gas through the opening. The rule applicable

Annotation
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Annotation to cases in which no land is taken was stated, at p. 392, a 
follows :—

“A line has to be sharply drawn, first, between cases n 
which land of the person claiming compensation has been 
taken ; and cases in which no land of his is taken ; and 
secondly (as regards the last class of cases), between 
injury occasioned by construction of works, and in­
jury occasioned by the use of the railway. If, as in thi 
case, no land of the person claiming is taken, compensation 
can be obtained for injury done by the construction of an, 
of the works authorized, but no compensation can be ol< 
tained for injury occasioned by the use of the railway, or 
of such works, unless there is negligence, and there is none 
here.”

In Caledonian R. Co. v. Walker’s Trustees (1882), 7 App. 
Cas. 269, Lord Selborne, L.C., at p. 276, enunciates 4 pro­
positions which have been established by the English 
cases :—

“(1) When a right of action, which would have existed if 
the work in respect of which compensation is claimed had 
not been authorized by Parliament, would have been merch 
personal, without reference to land or its incidents, com­
pensation is not due under the Acts. (2) When damage 
arises, not out of the execution, but only out of the sub­
sequent use of the work, then also there is no case for com­
pensation. (3) Loss of trade or custom, by reason of a 
work not otherwise directly affecting the house or land in 
or upon which a trade has been carried on, or any right pm 
perly incident thereto, is not by itself a proper subject for 
compensation. [See Ricket v. Metropolitan R. Co., L.R. 
2 H.L. 175, and at p. 283 (7 App. Cas.), quoting from the 
Ricket case, Exchequer Chamber decision, “Such damage 
did not accrue to the plaintiff in his capacity of owner ot 
an estate in land. . . . The trading carried on in the 
house is entirely distinct from the estate in the house.”] 
(4) The obstruction by the execution of the work, of a man’s 
direct access to his house or land, whether such access be b' 
a public road or by a private way is a proper subject for 
compensation.”

See Caledonian R. Co. v. Walker's Trustees, 7 App. Cas 
259 at p. 303, and Metropolitan Board of Works v. McCarthv 
(1874), L.R. 7 H.L. 243:—

“When an access to private property by a public highway 
is interfered with, the owner can have no action of dam
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ages for any personal inconvenience which he may suffer, 
in common with the rest of the lieges. But should the value 
of the properly, irrespective of any particular uses which 
may be made of it, be so dependent upon the existence of 
that access as to be substantially diminished by its obstruc­
tion, then I conceive that the owner has, in respect of any 
works causing such obstruction, a right of action if these 
works are unauthorized by Act of Parliament, and a title to 
compensation under the Railway Acts, if they are con­
structed under statutory powers."

What amounts to a sufficient obstruction so as to entitle 
the land-owner to compensation is a question of fact in each 
case. Caledonian R. Co. v. Ogilvy, 2 Macq. 229.

It now becomes necessary to ascertain how far these 
principles have been adopted or followed in the Canadian 
Courts. A great difference of opinion arose as to whether 
the difference in the wording between the English Act and 
the earlier Canadian Railway Acts excluded the application 
of the English cases to Canada. In re Day v. G.T.R. Co. 
(1856), 6 U.C.C.P. 420 was a case decided under sec. 4 of 
14 and 15 Viet. ch. 51.

"Compensation shall be made to the owners and occupiers 
of . . . land so taken or injuriously affected by the 
construction of the said railway, for the value of all damages 
sustained by reason of such exercise as regards such lands, 
of the powers by this or the special act, etc., vested in the 
Company." (p. 423.)

It will be noticed that the right to compensation is con- 
lined to lands taken or injuriously affected by construction. 
In the case referred to above, it was held following Caledon­
ian R. Co. v. Ogilvy, supra, that where a railway was law­
fully constructed along a highway in front of the claimant’s 
land, but no part of his land was taken, compensation was 
not payable, the lands not being damaged by construction. 
In re Widder and Buffalo, etc., R. Co. (1861), 20 U.C.Q.B. 
638; 23 U.C. Q.B. 208, and Widder v. Buffalo, etc., R. Co. 
(1865), 24 U.C.Q.B. 620, the principle is recognised that 
damages sustained by persons from the construction of the 
railway as distinguished from the injurious affection of 
land, are not the subject of compensation. In that case 
uimpensation was awarded, because access to a navigable 
river on which the claimant's land abutted, was interfered 
with. Draper, C.J., at p. 217 of the report in 23 U.C.Q.B. re­
fers to the English Acts as follows:—"We see no solid dis-

Annotation
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Annotation Unction between the language of these English statutes and 
that used in our own," and pointed out that compensa: un 
was confined by the Act to damage caused by construction

A good example of the difference between compensât n n 
for lands taken and damages for lands not touched by t he 
railway but injuriously affected by construction will 1« 
found in Bowen v. Canada Southern R. Co. (1887), 14 A It. 
(Ont.) 1, where after an arbitration had been had as to one 
of the three lots in a tier belonging to the same owner, part 
of which was taken by the railway, damages were awarded 
by reason of the cutting down of the grade of the highway 
in front of the other two, thus cutting off access to them. 
Burton, J.A., at pp. 6, 6, quotes from Eagle v. Charing Cro-< 
R. Co. (1867', L.R. 2 C.P. as follows:—“Both principle and 
authority seem to me to shew that no case comes within the 
purview of the statute unless where some damage has been 
occasioned to the land itself, in respect of which, but for the 
statute, the complaining party might have maintained an 
action. The injury must be an actual injury to the land itself, 
as by loosening the foundations of buildings upon it, ob­
structing its light or its drains, making it inaccessible in- 
lowering or raising the ground immediately in front of it, 
or by some such physical deterioration.

-A change was made in the Railway Act R.S.C. 1886 eh. 
109, by the enacting of a new section (92), in 1888 (Can ), 
ch. 29.

“The Company shall in the exercise of the powers by this 
of the special Act granted, do as little damage as possible 
and shall make full compensation in the manner herein ami 
in the special Act provided, to all parties interested for all 
damages by them sustained by reason of the exercise of such 
powers.”

In Re Birely and T.H. & B. R. Co. 28 O.R. 468, the ar­
bitrator! awarded damages in respect of the operation of the 
railway. No part of the plaintiff’s land had been taken. 
Armour, C.J., pointed out that Hammersmith, etc., v. Brand, 
supra, was decided on the ground that the sections of the 
English Act providing for compensation and damages were 
restricted in their effect to that part of the Act dealing with 
construction. He considered that the words “exercise of 
the powers by this or the special Act granted" in the 
Railway Acts of Canada, 1888, ch. 29, sec. 92, were wide 
enough to include the exercise of the general powers set 
out in the Act, and that therefore the right of parties to
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damages was not confined to the construction of the railway 
but extended to its operation as well. This judgment was 
affirmed on appeal (1898), 25 A.R. (Ont.) 88, on the ground 
that no appeal lay. The construction of the amended Act 
was not dealt with. Later in the same year the case of 
Powell v. T.H. & B. R. Co., 25 A.R. (Ont.) 209 was decided. 
The Court considered Re Birely and Toronto, Hamilton and 
Buffalo R. Co. but were dubious as to whether the effect of 
sec. 92 of the Act of 1888 extended to damage by reason of 
the operation of the railway, and pointed out that the nature 
of the damages in that case was not disclosed by the report. 
It was not, however, necessary to decide that point. A rail­
way had been lawfully constructed along a street in which 
the plaintiff owned a house and greenhouse. The main part 
of her claim was for damages owing to the constant passage 
of cars up and down the tracks and to the fact that the cars 
would often necessarily be left standing from time to time 
thereon during shunting operations, she would no longer be 
able, as she had hitherto done, to back up her carts and wag­
gons against the sidewalk opposite the windows of her 
greenhouses which opened upon the road and take in and put 
out stuff from these windows, and from the same causes 
that access into her premises from the street was likely to 
be constantly interrupted. The Court applied the test as 
to whether the damage arose from construction or opera­
tion—would the works as they now stand, if left unused, 
form an obstruction to the access to the plaintiff’s premises ? 
If not, then the damage arises from operation. The Court 
held that in this case only damage anticipated from the use 
and operation of the railway was shewn. After a review 
of the English cases and both the Canadian and English 
Acts, Osler, J.A., at p. 214 said:—

“The provisions and arrangement of those Acts are no 
doubt very different from those of our Railway Act . . . 
but under the one as well as the other, the land owner who 
makes a claim for damage sustained by the execution and 
user of the authorized works which in the present instance 
. . . were executed after compliance with all statutory 
and municipal preliminaries and conditions — must show 
that the Act has expressly given him the right to recover 
it.”

After pointing out that the plaintiff’s right to damages 
for operation could arise only by reading the section dealing 
with general powers (sec. 90, now sec. 162) with sec. 92,

Annotation
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Anxotatio.i now sec. 264, and the interpretation clause (sec. 2, now -j) 
his Lordship pointed out that these sections, particularly 92 
(now 164) must be read in connection with the group of 
clauses commencing with 136 (now 205) which were then 
under the heading “Lands and their valuation," and that from 
a perusal of these clauses it was evident having regard espec ­
ially to secs. 144 to 147 (now 213 to 216) that the damage in­
tended by sec. 92 (now 164) is some actual injury or damage 
to land occasioned by the exercise of the powers of the rail­
way, that it is, in short, damage of the same character as 
that for which compensation is recoverable under the Eng­
lish Acts, where no land is taken, though it is possible that 
it may also extend to such damages when caused by the 
operation as well as by the construction of the railway. The 
Court did not decide this point, however, as they came to 
the conclusion that in the circumstances of the case, if the 
works had not been authorized by the statute, an action 
would not be maintainable. The Judge applied Caledonian 
R. Co. v. Ogilvy and Caledonian R. Co. v. Walker’s Trustees, 
and held that direct and immediate access was not affected 
and that the damage complained of was a matter of personal 
inconvenience and not an injury to her estate in the land 
Maclennan, J.A., at pp. 218, 219, points out that “Our law 
is therefore substantially the same as the English law . . 
. a land owner is not entitled to any compensation for dr 
predation in the value of his property arising from the mere 
fact that a railway has been constructed and is being opérai 
ed upon a street in front of his property. . . To enabh 
her to do that she would have to shew that she had suffered 
some special damage peculiar to herself, such as that by 
embankment or excavation her access to her land from the 
street had been cut off or obstructed or rendered substan­
tially inconvenient, whereby the value thereof has been 
lessened.”

Finally in Holditch v. C.N. R. Co., 27 D.L.R. 14, [1916] 1 
A.C. 636, 20 C.R.C. 101, it was definitely decided that com­
pensation could not be awarded for damages arising by rea­
son of operation. After hearing a full argument on all the 
Canadian rases Lord Sumner at p. 19 said:—

"The substantive obligation upon the railway company 
to make compensation is derived from sec. 165 [now 164 ] 
and the other two sections [191 and 193, now 213 and 215] 
are only concerned with the procedure by which this obliga­
tion is to be enforced. The language of sec. 165 is taken
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with modifications to which in this case no importance can 
be attached, from the proviso to sec. 16 of the Railway 
Clauses Consolidation Act, 1845, and it is well settled by 
decisions of the highest authority that land so taken ‘can­
not by its mere use, as distinguished from the construction 
of works upon it, give rise to a claim for compensation.’ The 
decisions on this construction of the Railway Clauses Con­
solidation Act have been applied to the Canadian legislation 
many years ago.”

It is curious that while the similarity of the English and 
Canadian Acts was being upheld in cases like Bowen v. Can­
ada Southern R. Co., 14 A.R. (Ont.) 1, The Queen v. Buffalo 
and Lake Huron R. Co. (1864), 23 U.C.Q.B. 208, Powell v. 
T.H. & B. R. Co., 26 A.R. (Ont.) 209 and other cases referred 
to in the judgment of Anglin, J., in C.P.R. v. Albin, 49 D.L.R. 
618, there were cases where this was absolutely denied. The 
Corporation of Parkdale v. West, 12 App. Cas. 602, and 
North Shore R. Co., v. Pion (1889), 14 App. Cas. 612. It is 
noteworthy, however, that no matter how strong were the 
opinions of the Court in those cases any dicta on this point 
were obiter, because the takers of the land were held to be 
mere trespassers and therefore not within the Act. With 
regard to damages for loss of business and profits, the third 
proposition in the Caledonian Railway case is a correct state­
ment of the law in Canada. In Albin v. C.P.R. damages 
were awarded on the basis of how far the loss of business 
affected the value of the property as a marketable article, 
and that loss of business arose out of interference with ac­
cess resulting in an actual physical deterioration of the land. 
As to damage peculiar to the individual and that does not 
affect his estate in the land, no case in the Canadian Courts 
can be found where it has been allowed when no land has 
been taken. The cases of Dodge v. The King (1906), 38 
Can. S.C.R. 149, Lake Erie, etc., R. Co. v. Schooley (1916), 
30 D.L.R. 289, 63 Can. S.C.R. 416, 21 C.R.C. 334, Pastoral, 
etc., v. The Minister, [1914] A.C. 1083, referred to in the 
dissenting judgment of Idington, J., in C.P.R. v. Albin, 49 
D.L.R. 618, at p. 621, were cases where land had been taken. 
On the other hand the cases of St. Catharines, etc., v. Norris 
(1889), 17 O.R. 667, and the Albin case upheld the law as 
stated in the third proposition of the Caledonian Railway 
case.

The following rules are submitted for ascertaining what 
is a proper subject for compensation under the Canadian 
Railway Act:—

333
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Annotation 1. When a railway intersects a parcel of land 
compensation is allowed in the first place, for the 
land actually taken, and a further sum is allowed 
as damages for the injury done to the lands not 
taken, by reason of compulsory severance. In re M.ve 
scough and Lake Erie, etc., R. Co. (1918), 11 D.L.R. 458, 1 
O.W.N. 1249, 15 C.R.C. 168. 2. And these damages are for 
injury and damage to the land anticipated from the use an I 
operation of the railway as well as its construction, lie 
Birely and Toronto, etc., R. Co. 28 O.R. 468. Consequent ly 
compensation with regard to smoke, noise and vibration 
should be allowed as affecting that part of the lands which 
lies in reasonable proximity to the railway while a part of the 
train is passing over the strip in question: Re Billings & 
C.N.R. (1913), 15 D.L.R. 918, 16 C.R.C. 375, 29 O.L.R. 60S. 
3. Compensation should be confined to smoke, noise and vi­
bration generated on the part taken, C.N.R. v. C. M. Billing- 
(1914), 32 D.L.R. 351, 21 C.R.C. 310, Burt v. Dominion Steel 
and Iron Co. (1916), 25 D.L.R. 252, 19 C.R.C. 187, 49 N.S.It. 
339 affirmed 33 D.L.R. 425, 20 C.R.C. 134, [1917] A.C. 17». 
4 But damages for injury to land outside of the land taken 
for the purposes of the railway will only be awarded in a 
case of actual severance. An so where an owner has sub­
divided lands and sold lots before expropriation and the re­
maining land does not form a connected compact parcel, 
no compensation is payable in respect of lots not touched 
by the right of way: C.N.R. v. Holditch (1914), 20 D.L.K. 
657, 60 Can. S.C.R. 265, 19 C.R.C. 112, affirmed 27 D.L.K. 
14, [1916] 1 A.C. 636, 20 C.R.C. 101, followed in Re 
C.N.P. R. Co. v. Byng-Hall (1916), 35 D.L.R. 773, 
23 B.C.R. 38,21 C.R.C. 324; and see annotation in 20 C.R.C. 
at p. 109. 6. Compensation must be made for all damages 
arising out of the construction of the railway whether any 
lands of the claimant are taken or not : Corporation of Park- 
dale v. West, 12 App. Cas. 602 ; Pion v. North Shore R. Co. 
(1886), 9 Leg. News. 218,12 Q.L.R. 206; 14 Can. S.C.R. 677: 
14 App. Cas. 612. And it is not a good defence for 
the company where damage is done to lands adjacent to the 
railway, no part of which has been taken, that the damage 
was done by contractors, if the damage done was such as 
should reasonably have been anticipated. Hounsome v. 
Vancouver Power Co. (1913), 9 D.L.R. 823, 16 C.R.C. 69, 18 
B.C.R. 81, affirmed 19 D.L.R. 200, 49 Can. S.C.R. 430. 6. 
Where no part of the land of the claimant is taken the right
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to compensation for damages anticipated by reason of the 
use and operation of the railway depends upon whether the 
injury is to the land, irrespective of any particular use to 
which it may be put by the owner, or is only an inconven­
ience to the owner, and docs not affect the land. The rule 
is that if injury is caused otherwise than to the land, and to 
the land only, by the use of the authorised works, no part 
of the land having been taken, there is no remedy. 7. Sec­
tion 164 is to be read in conjunction with the sections deal­
ing with the valuation of lands and their expropriation, par­
ticularly secs. 213 et seq. The damage intended by sec. 164 
is some actual injury or damage to land, occasioned by the 
exercise of the powers of the railway ; damage of the same 
character as that for which compensation is recoverable 
under the English Acta where no land is taken. 8. Inter­
ference with direct and immediate access between the street 
and the premises affected is the subject of compensation, 
but not personal inconvenience to the claimant which is not 
an injury to land. Powell v. Toronto, etc., R. Co., 25 A.R. 
(Ont.) 209. In the Birely case, supra, damages were al­
lowed for the alteration in the grades of streets upon which 
the claimant's land fronted, though none of the lands were 
taken. The facts in Powell v. Toronto, etc., R. Co., supra, 
were similar, but damages were refused. The Birely case 
was referred to, but not followed on this point. The Birely 
case must therefore be taken to be over-ruled on this point. 
9. The test as to whether the lands are actually damaged by 
operation is to consider whether the works as constructed, if 
left unused, would interfere with the actual enjoyment of 
the lands. If not, no compensation is payable. 10. Antic­
ipated loss of profits is not a subject of compensation where 
no land is taken, but is evidence to be weighed in considering 
whether the land has been so affected as to be a less market­
able parcel.
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LITTLE v. ATTORNEY-GENERAL FOR BRITIHH COLUMBIA.
Hrittsh Columbia Supreme Court, Clement, J. November 21, 1921.

< oiihIllullonrtl Law (#11.A—2518)— B.C. Government Liquor Art, 
1021 Htat*., eh. 510— Provim ial Government Tax on Liquor Im­
ported—Count It u Ilona lit y.

The tax Imposed by sec. 65 of the B.C. Government Liquor Act (B.C. 
Stats., 1921, ch. 30), which says in effect that any person in 
the Province becoming possessed of Imported liquor must report 
the fact and pay to the Government such a tax on such liquor 
as will in the opinion of the Board of Liquor Control put the 
Province In the position it would have been In If the holder of
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B.C. such liquor had purchased it from the Government stores, ;t
direct tax and within the power of the Provincial Legislatin' 

[Att’y-Gen’l of Manitoba v. Manitoba License Holders’ Ass’n, [lin ) 
A.C. 73, 71 L.J. (P.C.) 28; Att’y-Gen’l for Ontario v. Aim- 
Gen’l for Canada et al, [1896] A.C. 348, 65 L.J. (P C. I

Att'y-Gkx’l. applied; Great West Saddlery Co. v. The King. 58 D.L.K l.
lorn 119211 2 AC 91’ 90 L J* <p c > 102. distinguished ]

British ACTION for a declaration that plaintiff is not liable t r 
the tax imposed by sec. 55 of the B.C. Government Liqu ir 
Act (B.C. Stats. 1921, ch. 30) on liquor imported from an­
other Province. Action dismissed.

E. P. Davis, K.C., and H. N. Hossie, for plaintiff.
S. S. Taylor, K.C., for Attorney-General.
Clement, J.: — The facts in this case are within a very 

narrow compass. The plaintiff, a resident of Vancouv r, 
B.C., imported from Calgary, Alta., a case of whisky man i- 
factured in Toronto, Ont. On its arrival in Vancouver, lie 
notified the Provincial Government, asking that labels lie 
sent him bearing the official seal prescribed by the Govern­
ment Liquor Act, 1921 (B.C.), ch. 30, in order that he might 
affix such labels to the 12 bottles contained in the case. The 
labels, so affixed, would indicate that the liquor was law­
fully in plaintiff’s possession. The Government, through 
the Liquor Control Board, established under the Act for its 
administration, in reply to the plaintiff’s notification re­
ferred him to sec. 65 of the Act, and made a demand upon 
him for $11 as the tax payable by him under that section.

The plaintiff brings this action claiming a declaration that 
he is not liable for such tax, on the ground that sec. 66 of the 
Act is ultra vires. That section provides that with certain 
exceptions, within which the plaintiff admittedly does not 
fall,

“66. (1) Except in ti e case of:—(a) Wine imported by
a minister of the gospel and kept for sacramental purpose- ; 
or (b) Liquor had and kept by a person and in a place ami 
manner referred to in section 48; or (c) Liquor had and kept 
for export by a licensee under section F4 in the warehouse 
or place of business covered by his licence; or (d) Liquor 
which has been sealed, or which a person is entitled to hav■ 
sealed pursuant to section 114,—every person who keeps or 
has in his possession or under his control any liquor which 
has not been purchased from a Vendor at a Govern rmi 
Liquor Store shall, by writing in the prescribed form, repot 
the same to the Board forthwith ; and shall pay to the Board.
for the use of His Majesty in right of the Province, a tax to
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be fixed by the Board either by a general order or by a 
special order in any particular case, at such rates as will, in 
the opinion of the Board, impose in each case a tax equal to 
the amount of profit which' would have accrued to the 
Government in respect of the liquor so taxed if it had been 
purchased from a Government Liquor Store, increased by 
the addition to that amount of an amount equal to ten per 
centum thereof. (2) Every person keeping or having in his 
possession or under his control any liquor in respect of which 
a tax is payable by him under subsection (1), without hav­
ing reported the same to the Board in the prescribed form, 
or without having paid the tax so payable by him, shall be 
guilty of an offence against this Act, and shall be liable, on 
summary conviction, to a penalty of not less than an amount 
equal to five times the unpaid tax so payable by him, nor 
more than an amount equal to ten times such unpaid tax."

Counsel on both sides admitted, and I therefore assume 
without closer scrutiny of the Act in this regard, that this 
particular section strikes only at imported liquor, whether, 
as in the case at Bar, from another Province or from abroad. 
Mr. Davis contends that this is a tax on importation, in dis­
regard to sec. 121 of the B.N.A. Act which provides that 
“All Articles of the Growth, Produce or Manufacture of any 
one of the Provinces shall, from and after the Union, be ad­
mitted free into each of the other Provinces."

This contention, clearly, does not raise any question of 
conflict between Dominion and Provincial powers. Mr. 
Davis did, it is true, faintly contend that sec. 55 is an inter­
ference with “trade and commerce" but wisely, I think, re­
frained from arguing it. The point is often taken in these 
liquor cases and as often overruled. I need not dwell upon 
it here further than to say that it is directly opposed to the 
cases hereafter noted.

Before dealing with the real matter in controversy I may 
say that no general attack is made upon the scheme of the 
Government Liquor Act, which provides for the establish­
ment throughout the Province of Government stores, at 
which alone liquor may be sold. Speaking broadly no one 
is allowed to buy elsewhere within the Province than at a 
Government store from a Government vendor.

In the Manitoba Liquor Act case (Att'y-Gen’l of Manitoba 
v. Manitoba License Holders’ Ass’n, [1902] A.C. 73, 71 L.J. 
(P.C.) 28) the power of a Provincial Legislature to pass 
Acts in restriction or even prohibition of the liquor traffic

Ï2—60 n.L.B.
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was finally affirmed. It was in the opinion of the Pn > 
Council “the better opinion” that this power is based on N 
16 of sec. 92 of the B.N.A. Act, being legislation, that is u 
say, in respect of a matter of "a merely local or privan- 
nature in the Province." The Act then under scrutiny » is 
characterised by their Lordships (at p. 80) as “more strin­
gent probably than anything that is to be found in ar> 
legislation of a similar kind." Their Lordships went on to 
say, at p. 80, “unless the Act becomes a dead letter it must 
interfere with the revenue of the Dominion, with llcensvil 
trade in the Province of Manitoba, and indirectly at least 
with business operations beyond the limits of the province. 
That seems clear."Equally clear to my mind, would be its 
interference with the importation of liquor, whether from 
another Province or from outside Canada. All objections un 
that score were in their Lordships’ opinion removed by tin- 
judgment of the Board in the Local Prohibition case (Att> - 
Gen’l for Ontario v. Att’y-Gen’l for Canada, [1896] A.C. ills, 
65 L.J. (P.C.) 26). The Manitoba Liquor Act, 1900 (Man I, 
ch. 22, did not extend to bona fide transactions in liquor In - 
tween a person in the Province and a person in another Pm 
vince or in a foreign country, so that their Lordships wi n 
relieved from the necessity for a pronouncement upon the 
broader question as to the power of a Provincial Legislatun­
to prohibit the importation of liquor into the Province. Bui 
their Lordships quoted with apparent approval the report 
of the Board in the Local Prohibition case (supra) at p. 79 
that “there might be circumstances in which a provincial 
legislature might have jurisdiction to prohibit . . . tin- 
importation of such liquors into the province.” They addeil 
that for the purpose of the question before them it was im 
material to enquire what those circumstances might I»-. 
Evidently, in their Lordships’ view, sec. 121 of the B.N.A 
Act could not be invoked as decisive against such prohibition 
for that section was, as appears in the reports, relied on b> 
the respondents, though not expressly referred to in then 
Lordships' judgment. The point is not, strictly speakiny. 
before me but even at the risk of being guilty of an obiter 
pronouncement, I venture to think that for the effectual 
working out of the scheme of the Government Liquor Ael 
now in question, prohibition of importation into the Pm 
vince would be constitutionally justified. Those inhabitant- 
of the Province who, for the reason perchance that they dis­
like the brands of liquor kept for sale at the Govemn en'
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stores or for any other reason, would like to import liquor, 
would be compulsorily put upon the same basis as the other 
inhabitants of the Province. So far as regards the source 
of their supply sec. 121 of the B.N.A. Act—a revenue sec­
tion—would not, in my opinion, have any application. This 
prohibition of importation into this Province would not, in 
my opinion be dealing with the traffic otherwise, constitu- 
i ionally speaking, than as a provincial matter. But the 
Act now in question does not directly prohibit importation. 
Section 55 says, in effect, that any person in the Province 
IxH'oming possessed of imported liquor, must report the fact 
and pay to the Government such a tax upon the liquor so 
held in the Province as will, in the opinion of the Board of 
Liquor Control, put the revenues of the Province in the posi­
tion they would have been in if the holder of such imported 
liquor had patronised the Government stores. Such a tax, 
admittedly a direct tax, is in my opinion well within the 
liower of the Provincial Legislature. Importation may be 
affected, it is clear, but the section was passed olio intentu, 
in my opinion, as a way of working out the scheme of the 
Act. With its wisdom this Court has no concern.

I have carefully considered the recent judgment in Great 
West Saddlery Co. v. The King, 58 D.L.R. 1, [1921] 2 A.C. 
91, 90 L.J. (P.C.) 102, and can find nothing therein which 
militates against the view I have just expressed.

The action will therefore be dismissed. Under our Crown 
Costs Act, R.S.B.C. 1911, ch. 61, I conceive that I have no 
jurisdiction to award costs. Under the circumstances I 
regret this.

Having dealt with the main controversy, I refrain from 
expressing any opinion on the other points raised on behalf 
of the Attorney-General.

Action dismissed.

THOMPSON ». LVNNK.
Saskatchewan Court of Appeal, Haultaln, C.J.8.. Lamont and 

Turgeon. JJ.A. June 13, 1921.
I‘rliirlpal anil A grot (Dll.lt—Ifltt) — ViiaiittiorlNiil Agreement anil 

Receipt of .Money by Agent—Liability of l*rlnclpal—ItatIflea- 
Uoa.

If an agent make* an agreement for the Hale of land which he wan 
not authorised to make and receives money payable under such 
agreement, which he had no authority to receive, the principal 
can be liable for the money paid only in ca«e he with the knowl­
edge that the agent has received it ratifies his action in ho 
obtaining such money. Ratification must be evidenced either
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Saak. by clear adoptive acts or by acquiescence equivalent ther
-----  and must be accompanied by full knowledge of all the essvir ,|
C.A. facts.

, lMarsh v. Joseph (1887), 1 Ch. D. 213, followed ]
'llOMPSON

v- APPEAL by defendant from the judgment at the trial
raire. (1920), 56 D.L.R. 729, in an action for the return of $500 

paid by plaintiff to the defendant’s agent and for damages. 
Reversed.

T. D. Brown, K.C., for appellant.
J. M. Stevenson, for respondent.
The judgment of the Court was delivered by
I-amont, J.A.:—In this action the plaintiff sues for the 

return of $500, paid by him to the defendant's agent Doner, 
and $600 damages incurred under the following circum­
stances :—

The defendant was the owner of a 1,600 acre farm near 
Carnduff, which was under lease to one Moore. The defend­
ant on November 28, 1917, listed for sale said farm with 
one ti. F. Doner, a real estate agent in Winnipeg. Tin- 
defendant says the farm was to be sold subject to the lease. 
This appears to be correct, for Doner advertised it “subject 
to a lease.” Doner’s advertisement came to the notice of 
the plaintiff, and a correspondence between them ensued, 
with the result that they met at Carnduff about February 
19, 1918, and went out to see the farm. On their return In 
Carnduff, Doner and the plaintiff entered into an agreement 
of sale upon terms entirely different from those upon which 
Doner was authorised to offer the farm for sale. Not only 
were the financial terms different, but the agreement pro­
vided that the plaintiff was to have possession on April I. 
1918. During the negotiations the plaintiff asked Doner if 
there would be any trouble about the lease, and Doner as­
sured him that he need not bother about that at all, that 
he had arranged with the tenant to give up possession. The 
agreement set out that the vendor (defendant) agreed ta 
sell his lands (which were described) “at and for the prie 
and sum of forty-eight thousand ($48,000.00) dollars in gold 
or its equivalent to be paid to the vendor at the Merchants' 
Bank of Canada in Carnduff, Saak., as follows : five hundred 
($600.00) dollars by cheque on Northern Crown Bank (re­
ceipt whereof is hereb" by the vendor acknowledged), eight 
thousand ($8,000.00) dollars by transfer and assignment of 
eight bonds of one thousand dollars each, etc.”

On the execution of this agreement by himself and Doner, 
the plaintiff gave Doner a cheque for $500, which Doner
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cashed. The plaintiff admits that the agreement was entered 
into subject to the approval of the defendant, who was then 
in the United States. Doner then saw the defendant's ten­
ant about giving up possession, but the tenant absolutely 
refused to give up his lease. Doner than attempted to get 
into communication witii the defendant, but did not do so 
until March 14, when, in answer to a telegram from Doner 
saying that the farm had been sold and asking when he 
would return, the defendant telegraphed to Doner as fol­
lows: “Will arrive in about a week or sooner.” On the 
strength of this telegram Doner telegraphed to the plaintiff 
as follows :—"Message from Lynne, deal all right.” The 
only meaning the plaintiff could take from these words was 
that the defendant had approved of the agreement. This 
was not so, and Doner knew it was not so, and his conduct 
towards the plaintiff in this respect cannot be described as 
honest. On receiving the message from Doner, the plaintiff 
called a sale of his stock, sold a portion thereof and started 
for Carnduff with the balance, and thus incurred the dam­
age for which he has sued. The defendant arrived in Winni­
peg and met Doner. Doner says that he gave the defendant 
the particulars of the deal, and that the defendant expressed 
himself as pleased with the arrangements he had made. 
He says he handed the defendant a copy of the agreement, 
which the defendant started to read, but was reading it so 
slowly that he took it himself and read it to the defendant. 
The defendant denies that Doner read or shewed him the 
agreement, but says that he told him of the terms of the 
sale and the particulars of the transaction, and that he was 
not satisfied therewith as it left him with his stock on his 
hands, and it was then too late to feed them up for a spring 
sale. He asked Doner if he had arranged with the tenant, 
and was informed that he had not. He however agreed to 
go with Doner to the tenant and see if he would give up 
possession. They went, but the tenant refused to surrender 
his lease. Doner then told the plaintiff that they could not 
give him possession. The plaintiff asked what position he 
was in as to the $600 he had paid and the expenses he had 
incurred. Doner told him that he would pay him back the 
$500, and allow him $200 for expenses, but he did not make 
the payment. Some time later the plaintiff met the defend­
ant and stated that he had not yet got his money back. The 
defendant asked him what money, and was told that he had 
paid $600 to Doner under the agreement. The defendant
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said he did not know that the plaintiff had paid any mom v 
at all. In his evidence the defendant testified that Don.-r 
had not told him, and he did not know before his conven­
tion with the plaintiff, above referred to—which he thinks 
was in July—that any money had been paid by the plaimiff 
under the agreement. Doner admits that he promised to 
pay back the $500, and that he still has it. Not getting his 
deposit back, the plaintiff sued.

The trial Judge held (1920), 56 D.L.R. 729, that the claim 
for damages was not maintainable, as Doner had no auth.-r- 
ity to agree to pay the plaintiff for the trouble and expen-e 
to which he had been put. As to the $500 deposit, he held, at 
p. 730, that when Doner and the defendant went to Cam- 
duff to see if the tenant would give up possession, “the 
defendant was fully aware of the terms of the agreement 
and was prepared to accept same, provided he could get 
his tenant to vacate,” and he gave judgment for the plaintiff 
for $500. From that judgment this appeal is brought.

With deference, I am of opinion that the judgment cann>,t 
be upheld. As the agreement was entered into subject In 
the approval of the defendant, and the defendant net nr 
approved of it, the document never attained the status of 
a contract. This is admitted by counsel for the plaintiff, 
but he contends—and it is his sole contention—that tin 
defendant, by expressing himself in Winnipeg as pleas, i 
with what the agent had done in making a deal with tl ,■ 
plaintiff, had ratified the action of the agent up to that tirm . 
including the receipt by him of the $600.

“Ratification must be evidenced either by clear adopt iv 
acts or by acquiescence equivalent thereto. The act or ai ls 
of adoption or acquiescence must be accompanied by full 
knowledge of all the essential facts." 1 Hals. 178.

In Marsh v. Joseph, [1897] 1 Ch. D. 213, at p. 246, Lord 
Russell of Killowen said :—

“To constitute a binding adoption of acts a priori un 
authorised these conditions must exist: (1) the acts must 
have been done for and in the name of the supposed principe I 
and (2) there must be full knowledge of what those ai l 
were, or such an unqualified adoption that the inference ma 
properly be drawn that the principal intended to take upon 
himself the responsibility for such acts, whatever the 
were.”

Had the defendant knowledge that Doner had been pai 
$600 under the agreement ? In his evidence he states, mon
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than once, but he had not urtil the plaintiff spoke to him in 
July. In rebuttal Doner was called, but, although the plain­
tiff's claim was dependent upon his ability to establish ratifi­
cation by the defendant of Doner’s unauthorised arrange­
ment, Doner was not asked if he had told the defendant 
that he had received the $600.

The burden of proving ratification rests on the person 
alleging it, who must prove full knowledge of the facts. 
Wall v. Cockerell (1863), 10 H.L. Cas. 229 at p. 243, 11 E.R 
1013.

The only evidence from which it could be inferred that the 
defendant had such knowledge is that of Doner, who says 
that he read the agreement to him. On that evidence, and 
on the fact that he went to Caraduff with Doner, the trial 
Judge has found that when they went to Camduff the 
defendant was fully aware of the terms of the agreement. 
Assuming that to be so, what were the terms of which he 
had notice? The only term from which he could acquire 
such knowledge is the one providing that $48,000 was to be 
paid to the vendor at the Merchants’ Bank of Canada in 
Camduff, as follows:—“$600 by cheque on the Northern 
Crown Bank (receipt whereof is hereby by the vendor 
acknowledged)." How would that provision inform the 
defendant that the plaintiff had paid $600 to Doner? It 
informed him that the whole purchase money was to be paid 
to himself at the Merchants’ Bank at Camduff, $500 of it 
by a cheque on the Northern Crown Bank. He knew that 
no portion of the purchase-money had been paid t»him. Is 
the clause acknowledging receipt sufficient to charge him 
with knowledge? Under the circumstances 1 am clearly of 
opinion that it is not. He says he did not know that a pay­
ment had been made, and there is not, in my opinion, suffi­
cient evidence to the contrary to justify the conclusion that 
he did. The only man who could have given this evidence 
(although called in rebuttal) did not give it. The plaintiff 
not having established that the defendant knew that he had 
paid Doner the $600 when the act of ratification is alleged 
to have taken place, cannot hold the defendant liable there­
for.

For the plaintiff, the case of Ellis v. Goulton, [1893] 1 
t).B. 360, was cited as authority for the statement that pay­
ment to Doner was payment to the defendant. In that case, 
Bowen, L.J., at pp. 352, 353, said :—

"When a deposit is paid by a purchaser under a contract
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for the sale of land, the person who makes the payment m;« 
enter into an agreement with the vendor that the mon 
shall be held by the recipient as agent for both vendor ami 
purchaser. If this is done, the person who receives it l>. 
comes a stakeholder, liable, in certain events, to return tli. 
money to the person who paid it. In the absence of sui 
agreement, the money is paid to a person who has not tli 
character of stakeholder; and it follows that, when tli. 
money reaches his hands, it is the same thing so far as th. 
person who pays it is concerned as if it had reached tin 
hands of the principal."

In order to make the principle there laid down applicable 
two things must exist: there must be an agreement undo 
which the money was paid and an agent authorised to recei\. 
it. In the present case, Doner had no authority to make tin 
agreement or receive the money on behalf of the defendan 
The defendant could, therefore, be liable for the money pai.l 
only in case he, with knowledge that Doner had received it. 
ratified his action in so obtaining it. As I have alread 
held, such ratification has not been established.

The appeal should, therefore, be allowed with costs, th 
judgment below set aside, and judgment entered for th. 
defendant with costs.

Appeal allowed

lll'VHANAX v. CANADIAN 1,1 FK ANNVIIANCK CO.
Manitoba King's Benra, Mathers, C.J.K.B. January 18, 1921.

Railways (SI—II) — Hpur Line — Agreement for — ConstructIon— 
Right of Way supplleil—Private Line—Termination of, !•> 
Acquisition by Oilier* of l<nml—Trespass In Maintaining.

An agreement was entered into between a railway company and 
box company for the construction and operation of a spur from 
the railway company's track across the box company’s properu 
to Its factory, the City of Winnipeg having given permission 
to construct and operate the spur across the necessary avenu 
of the city. The agreement provided that the box compin 
should construct the spur, the railway company supplying the 
material or that the latter should construct it at the cost .> 
the box company. Either party had the right to termina < 
the agreement at any time upon notice or upon default of pa 
ments for two months or for breach of covenants without nolle.

The railway company made a plan, profile and book ot referent • 
showing the location of the proposed spur and deposited It In 
the land titles office and a duplicate with the Board of Railwio 
Commissioners which authorised the construction.

The plaintiff by a final order of foreclosure or a mortgage acquire! 
a part of the land over which the spur passed to reach th- 
factory, the rights under the original agreement having beei 
surrendered to the railway company and a new agreemeti'
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having been entered into with a company which had acquired 
the factory to which the spur had been built. The Court held 
that the spur ho built did not form part of the railway and 
the fact that the Board had aHsumed to authorize Its con­
struction did not make it ho. It was a mere private spur de­
pending on its right to traverse the land upon the leave and 
lirenHe of the box company and the right to occupy the land 
terminated with the termination of the agreement by which it 
was granted, and the defendant who had acquired title to an­
other part of the land over which the spur ran. and the railway 
company had no right to maintain the spur over plaintiff's land 
against his will. The plaintiff's knowledge of the existence 
of the spur and failure to take objection to it and the fact that 
he did not In his application for final foreclosure, mention its 
existence, did not estop him from denying the defendant’s 
right to uae the land.

(Blackwoods Ltd. v. CNR Co. < 1910 ». 44 Can. 8C.lt. 92 ; Clover 
Bar Coal Co. v. Humherstone (1911). 13 Can. Ry. Cas. 162: 
Boland v. G T.lt. Co. (1916). 21 D.L.R. 631, 18 Can Ry. Cas 
60, followed].

ACTION for damages for trespass in maintaining a spur 
line over plaintiff’s land and for an injunction. Judgment 
for plaintiff.

Hugh Mackenzie, for plaintiff.
J. T. Thorson, for Canada Life Assurance Co.
L. J. Reycraft, K.C. and H. A. V. Green, for C.P.R.
W. J. Moran, K.C., for Duncan Fuel Co.
Ward Hollands, for Manitoba Steel and Iron Co.
Mathers. CJ.K.B.:—This is an action brought against the 

Canada Life Assurance Co., the C.P.R. Co., the Duncan Fuel 
Co., and the Manitoba Steel and Iron Co., Ltd., to recover 
$.VK)0 damages for trespassing on the plaintiff s land, and 
for an injunction to restrain a further trespass; or in the 
alien ative, compensation for use and occupation of the 
land i t the rate of $60 per month.

The land in question is Lot 11, excepting the easterly six 
ft. in width thereof, in Block 61, part of 36 St. John, as 
shewn on Plan 331 filed in the Winnipeg land titles office.

The essential facts are as follows:—
On and before May 12, 1306, the Czerwinski Box Co., Ltd., 

was the owner of Lots 10 and 11 in the said Block 61. This 
block lies between Higgins and Henry Avenues. The said 
company also at that time owned the whole of Block 21, part 
of parish Lot 11, St. John, as shewn on Plan 117. This 
latter block extends from Henry Ave. to Logan Ave., and 
’he eastern half of it is immediately across Henry Ave., 
from the said Lot 11 in Block 61. On the portion of the 
said Block 21 fronting on Logan Ave. the box company
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operated a factory. There was a track of the defendai, 
railway company on the north aide of Higgina Ave. anti 
parallel thereto.

On June 16, 1906, the box company and the railway con' 
pany entered into an agreement for the conatruction ami 
operation of a apur from the railway company’a track afor. 
said in a southwesterly and southerly direction across Hit 
gins Ave., traversing Lots 10 and 11 htfore mention* 
across Henry Ave. and to the box company’s factory on 
Block 21.

Previously on May 12, 1905, the City of Winnipeg b> 
agreement of that date between the city, the railway con 
pany and the box company, gave permission to construi t 
and operate said spur across Higgina and Henry Avenues

The agreement between the box company and the railwa 
company of June 16, 1906, provided that the box compan 
should construct the spur, the railway company supplying 
the material, or that the latter should construct it at th. 
cost of the box company, and for the use of the rails and 
material the box company agreed to pay the railway com 
pany $60.77 per annum, payable in advance on June 1 in 
each year. Paragraph 9 provided that the box compan 
should secure the right of way over the land on which th. 
siding was to be built, outside of the land or property of th. 
railway company used for right of way, and should save th. 
company harmless from all claims for compensation by 
owners of the land or by owners and occupiers of any other 
lands who might be damaged by the construction or operii 
tion of the siding.

By para. 11 it was provided that in default of payment oi 
the annual rent for two months or on breach of any of th. 
covenants of the box company, the railwiy company might 
enter and remove the siding and thereupon the agreemer 
should ipso facto terminate without notice.

Paragraph 12 provided that either party should have th. 
right to terminate the agreement at any time upon giving 
to the other party notice in writing of its intention to d.. 
so, naming in such notice a day at least 2 months after thi 
giving of the notice on which the agreement was to ter­
minate, and after the day named the box company should 
cease to have any right to use the siding or to pass upon th. 
property of the railway company upon which any part oi 
the siding was laid.

The railway company made a plan, profile, and book of
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reference, shewing the location of the proposed spur track 
and on January, 18, 1906, deposited the same in the Winni­
peg land titles office and a duplicate with the Board of 
Railway Commissioners. The plan shews a railway line 
from the railway company's Higgins Ave. line to Logan 
Ave., following the course described in the agreements re­
ferred to.

Upon the application of the railway company, the Board 
of Railway Commissioners, by an order dated July 12, 1906, 
authorised it to “construct, maintain and operate a branch 
line" from a point on its Higgins Ave. spur to the northern 
nide of Logan Ave., as indicated on the plan, subject to the 
terms and conditions contained in the agreement with the 
city of May 12, 1906. This order was registered in the 
Winnipeg land titles office on July 24, 1906.

Subsequently a spur track was constructed by the railway 
company as indicated in the plan, and completed before May 
7, 1907. The track is still in existence and is used by the 
railway company for the purpose of serving its co-defend­
ants.

On June 1, 1910, the box company transferred to the 
Petrie Mfg. Co., Ltd., Lot 10 and the easterly 6 ft. in width 
of Lot 11, and received in exchange therefor Lot 12 in the 
same block.

On May 23,1910, the box company executed to the North­
ern Trusts Co. a mortgage for {3,400 on Lots 11 and 12, 
excepting the easterly 6 ft. in width of Lot 11.

On November 28, 1912, the box company mortgaged to 
the defendants, the Canada Life Ass’ce Co., the whole of 
Block 21 for the sum of $46,000. The box company made 
default in payment of this mortgage and on July 10,1917, a 
final order for foreclosure was made and on the same day a 
clear certificate of title was issued in the name of that com­
pany.

On December 24, 1913, the box company mortgaged the 
iwrtion of Lot 11 owned by it and Lot 12 to the plaintiff to 
secure the payment of $6,000. Default was made under 
this mortgage in 1916, and proceedings were taken in due 
course to foreclose it. On May 29, 1917, the plaintiff made 
an application for a final order of foreclosure. In the ap­
plication, which he verified by his own affidavit, he stated 
that he was informed that the land was unoccupied except 
that there was upon it a frame cottage and stable. He was 
then, and had been from the beginning, aware of the exist-
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ence of this branch line. On August 3, 1917, a certificate of 
title was upon this application issued to him for Lot 11. 
less the easterly 6 ft., and Lot 12 in Block 51, subject only 
to the mortgage of the Czerwinski Box Co. to the Northern 
Trusts Co. dated June 13, 1910. On August 27, 1917, a di- 
charge of this last-mentioned mortgage was registered.

After the assurance company became owners of Block 21 
it entered into a lease of the factory theretofore occupied In 
the box company to the defendant, the Manitoba Steel 4 
Iron Co., and another portion of the property was leased In 
the Duncan Fuel Co.

On August 1, 1911, the box company surrendered to tl 
railway company all its estate, right, title and interest in 
the siding and the materials, and in and to the agreement 
itself.

On June 16, 1912, a new agreement was entered into In 
tween the railway company and the box company givin 
the latter the use of the siding for an annual rental oi 
$35.16. The other provisions were practically identical 
with those of the former agreement, including the provision 
as to right of way and right to terminate the agreement.

By an instrument bearing date June 16, 1917, this Iasi 
mentioned agreement was in turn surrendered by the box 
company and a new agreement which is dated June 16, wa 
entered into between the railway company and the assur 
ance company. This latter agreement differs in no essen 
tial respect from the one made between the box compan 
and the railway company on June 16, 1912. It recites tha< 
the assurance company is interested in premises near th, 
railway and desires to have the use of a railway siding which 
connects the premises with the railway, and it provides tha! 
the assurance company may as tenants of the railway com 
pany use it on the terms set out in the agreement.

The seventh paragraph of this agreement provides thaï 
the assurance company will secure the right of way over 
the land on which the siding shall be built, outside the land 
or property of the railway company used for right of wax 
and will save the railway company harmless from all claim 
for compensation by owners of said land and by owners ami 
occupiers of any other lands who claim to be damaged In 
the construction or operation of said siding or any pari 
thereof.

It is clear from the correspondence that the last mentioned 
surrender and the agreement between the railway compan
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and the assurance company were not executed for several 
months after the day on which they respectively bear date.

The claims of the plaintiff is that he is now the owner of 
Lot 11 and the defendants are by the operation of this spur 
track across it, trespassers, and he asks for damage for 
trespass and an injunction to restrain further acts of tres- 
|iass, or in the alternative compensation for use and occupa­
tion.

The track was constructed in assumed exercise of the 
powers conferred by the Railway Act, 3 Ed. VII. 1903 (Can.), 
ch. 68, sec. 176. That section provided that "before com­
mencing to construct any such branch line the company 
shall obtain the authority of the Board and comply with the 
following provisions— ... 2. The company shall 
make a plan, profile and book of reference, showing the pro­
posed location of the branch line and conforming to the 
requirements of section 122, and shall deposit the same • 
• • in the offices of the registrars of deeds for such dis­
tricts or counties respectively."

Turning to sec. 122 it will be seen that amongst other 
things the pie must shew “the areas and length and width 
of lands prop >sed to be taken, in figures," and the book of 
reference must describe the portion of land proposed to be 
taken in each lot to be traversed, giving numbers of the lots 
and the area, length and width of the portion thereof pro- 
posed to be taken and the names of the owners and occupiers 
so far as they can be ascertained.

The reason for requiring this information to be furnished 
in all cases where the land is to be taken is quite obvious. 
In the absence of such data it would be quite impossible to 
fix the compensation for land so taken.

The plan in this case does not shew the area nor does the 
book of reference describe the portion of land proposed to 
be taken in any lot to be traversed, nor the area, length and 
width of the portion thereof proposed to be taken. The 
reason for the omission clearly is that no land was to be 
taken. The agreement made between the railway company 
and the box company provided that the latter should se­
cure the right of way for the proposed spur to its factory 
located on Lot 21, and for that purpose it purchased Lots 
10 and 11 in Block 61. It then owned all the land required 
to be traversed with the exception of the two streets men­
tioned. It wanted the spur as an adjunct to its own busi­
ness and of course as against it all that was required was
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its consent to construct and operate the line. That consent 
was given J>y the agreement of June 16, 1905. So long as 
that agreement remained in force and so long aa"lt owned 
all the land over which the line was laid, the railway com- 
pany had a right to maintain and operate the spur and of 
course could not be charged with trespassing in so doing.

On August 1, 1911, that agreement was surrendered but 
on June 16,1912, another agreement to the like purport was 
entered into and continued in force until terminated by an 
instrument already referred to, bearing date June 15, 1917. 
and was not thereafter renewed.

It is not open to doubt it seems to me that after the ter­
mination of the agreement between the railway company 
and the box company all right which the former had to 
maintain and operate the spur upon the land of the latter 
which depended upon that agreement came to an end, and 
if the railway company thereafter desired to maintain and 
operate the spur it would be necessary for it either to secure 
the consent of the then owners of the land traversed or 
proceed to take the land under the powers contained in the 
Railway Act.

The box company had defaulted under its mortgage to the 
plaintiff and he proceeded to foreclose under the Real Prop­
erty Act, R.S.M., 1913, ch. 171, with the result that on 
August 3, 1917, he obtained a certificate of title for the 
mortgaged lands, subject only to a mortgage to the North­
ern Trusts Co., which was subsequently discharged. The 
plaintiff thus became the absolute owner of Lot 11, Block 
61 (less the easterly 6 ft.) and of Lot 12, the latter of which 
is not touched by the spur in question.

The box company also defaulted in its mortgage to the 
assurance company and the latter foreclosed and obtained a 
clear certificate of title on July 10, 1917.

On July 23, 1917, and again on July 30, the acting super­
intendent of terminals of the railway company wrote the 
assurance company to know if it wanted the agreement of 
the box company surrendered and a new agreement made 
with itself respecting this spur. The assurance company 
replied on July 31, that it would be advisable to have a lease 
with itself and suggested that the same be prepared.

On August 3,1917, the assurance company requested thaï 
the matter be allowed to stand as it was negotiating a sale 
of the property.

On December 21, 1917, the acting superintendent of ter-
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minais again wrote, saying:—“I would suggest that if you 
wish agreement kept alive that you immediately make ap­
plication for a new agreement, as at the present there is 
no agreement covering the tracks, and some of the other 
interested parties may make a request on us to take the 
tracks up."

To that letter the superintendent of the assurance com­
pany replied on December 22, saying:—“I think you had 
better have the agreement completed without further de­
lay."

Further correspondence shews that the agreement was 
delivered executed on January 24, 1918, but dated back to 
June 16, 1917. The agreement is on a printed form and is 
practically identical in terms with the second box company 
agreement and contains a provision that the assurance com­
pany will secure the right of way over all the land outside 
the land of the railway company used for right of way pur­
poses and save the latter harmless from all claims for com­
pensation by owners of such land.

The plaintiff has never consented to the siding traversing 
the portion of Lot 11 owned by him, nor has the railway 
company ever proceeded to take the land required for right 
of way under the powers contained in the Railway Act. A 
railway company may on complying with the provisions of 
the Railway Act take the land requisite for the undertaking 
with or without the owners’ consent. When this siding was 
put down it was not necessary to have recourse to these 
powers because the applicant owned all the land to be 
traversed and by agreement gave the railway company per­
mission to lay the siding and operate it for the purpose of 
serving the owner’s factory.

The agreement provided for the laying of a track upon • 
the box company’s own land for the service of its business 
convenience. It was in no sense a permanent railway but 
a mere temporary thing, terminable upon notice from either 
party. The right of the railway company under that agree­
ment, it appears to me, was that of a licensee, the license 
and consequently the right to occupy the land continuing 
during the existence of the agreement and no longer. The 
right to occupy the lands without compensation depended 
upon the agreement and when the agreement was termin­
ated the right went with it.

The main contention of the defendants is that the spur or 
siding was constructed pursuant to the powers conferred 
upon the railway company by and in compliance with the
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provisions of the then Railway Act, and by the authority 
of the Board of Railway Commissioners, and that the plai ’ - 
tiff’s only right, if any, is to proceed for compensation as the 
Act directs.

If the correctness of the defendants’ premise be assumed 
it would follow I think that their conclusion would be incon­
trovertible.

All the Railway Acts have contained a clause providing 
that the compensation for any land which may be taken 
without the consent of the owner shall stand instead i t 
the land and that the claim to the land shall be convert el 
into a claim to the compensation : 3 Edw. VII. 1903 (Can.), 
ch. 68, sec. 173; R.S.C., 1906, ch. 37, sec. 213; 9-10 Geo. V , 
1919, (Can.), ch. 68, sec. 236; consequently, where land is 
taken possession of by a railway under its compulser, 
powers, the owners’ only recourse is to proceed for com­
pensation : Essery v. G.T.R. Co. (1891), 21 O.R. 224; Slater 
v. Canada Central R. Co. (1878), 25 Gr. 363; In Re Ruttan 
and Driefus and C.N.R. Co, (1906), 12 O.L.R. 187.

That is the situation where land is taken for right of 
way for either the main or for a branch line. The title to 
the right of way is acquired by the railway company either 
by agreement with the owner or by expropriation and he 
must be content with the compensation agreed upon or fixed 
as the Act directs. His right to the land taken is gone, it 
has become the property of the railway. But, can this be 
said with respect to a spur or siding such as the one in 
question ?

The land upon which the track was laid did not become 
the property of the railway but the title to it continued to 
be vested in the owner. A reference to the plan and book of 
reference will shew that it never was intended that any land 
should be acquired by the railway company for right of 
way either by the exercise of compulsory powers or other 
wise. As the applicant for the spur track owned all the land 
other than the city streets which it was necessary to cross, 
it was not necessary that any land should be acquired. The 
spur was being built for the sole accommodation of the ap­
plicant, under an agreement which either party might ter 
minate on two months’ notice. The agreement gave the rail 
way company no right or title to the land which the spur 
was to traverse. The box company was to secure the right 
of way. It does not say that it was to be secured in the name 
of the railway company and when secured it was presumably 
to be secured in the name of the box company and as its
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own property. The defendants do not claim by their plead­
ing that under either of the agreements with the box com­
pany the railway company acquired anything more than its 
leave and license to construct, maintain and operate the spur 
upon its land.

The railway company took no land and consequently the 
question of compensation for land taken did not arise.

Under the circumstances is this spur a part of the railway 
or is it a mere private undertaking, built and operated by 
agreement between the railway company and the box com­
pany upon the land of the latter with the permission of the 
city to cross Henry and Higgins Avenues ? If it is the lat­
ter then it is not part of the railway and did not require the 
authority of the Board of Railway Commissioners ; and the 
fact that the Board did assume to authorise it does not 
affect the situation one way or the other, at least so far as 
the ownership of the land is concerned.

In Blackwoods, Ltd. v. C.N.R. Co. (1910), 44 Can. S.C.R. 
92, and Clover Bar Coal Co. v. Humberstone (1911), 13 Can. 
Ry. Cas. 162, 45 Can. S.C.R. 346, the Supreme Court held 
that a spur or siding laid upon the lands of the applicant for 
it by agreement between himself and the railway for the 
purpose of serving his own particular business convenience 
was in no sense a part of the railway but a mere private 
spur or siding over which the Board of Railway Commis­
sioners had no jurisdiction. In neither of these cases had 
the siding been authorised by the Board. That is the only 
respect in which the circumstances of these cases differ from 
those of the present case.

Subsequently, the Board, in Boland v. G.T.R. Co. (1915), 
21 D.L.R. 631, 18 Can. Ry. Cas. 60, ruled that the fact that 
the construction of the spur was authorised by the Board 
did not make it a part of the railway where otherwise it 
would have been a mere private siding. In that case the 
spur was laid upon the property of the Fairbanks-Morse Co. 
to accommodate their own business, pursuant to an agree­
ment similar in all essential terms to the present agreement. 
The Board had authorised its construction in assumed com­
pliance with sec. 222, R.S.C., 1906, ch. 37, which was the 
same as sec. 176 of the 1903 Act.

In his judgment the Chief Commissioner said at p. 535:—
“As the Order relied on by the applicant as making the 

siding part of the railway on its face states that it is made 
‘subject to the terms and conditions set forth in said agree­
ment,' I am at a loss to see, apart from all other considéra-
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tiot.s, how such a construction can be given to it. Apart from 
the Order, the construction of that part of the siding on the 
lands of the contractor could have been made without ap­
proval by the Board.”

Further on he says:—
“I am of the opinion that the construction made ander an 

Order issued under the provisions of sec. 222 is not ip- > 
facto railway property. Whatever the effect of such Order 
might be as against the railway company, it cannot Jn am­
way affect the title of the others, and transfer the right-of- 
way on which the siding may be built from them to the rail­
way. While it well may be that the section contemplates 
the acquisition of the right of way by the railway company, 
it can only contemplate this being done by agreement with 
the landowner or after payment of compensation fixed under 
the appropriate sections of the Act. Nothing of the sort 
has happened here.”

To the same effect was the Board’s ruling in Standard 
Crushed Stone Co. v. G.T.R. Co. (1915), 18 Can. By. Cas. 
374; and in Beverly Coal Mine, etc. Co. v. G.T.P. R. Co. 
(1918), 44 D.L.R. 364, 23 Can. Ry. Cas. 64.

I entirely agree, if I may be permitted to say so, with the 
reasoning of the Chief Commissioner as to the effect of the 
Board’s order. What was said with respect to the order in 
the Boland Case is equally applicable to the order made in 
this case. It too is made subject to the terms and conditions 
contained in the agreement between the railway company, 
the box company and the City of Winnipeg of May 12,1905. 
The agreement between the railway company and the box 
company of June 15, 1905, is not referred to in the order but 
it is recited in the agreement subject to which the order is 
made and many of its provisions are incorporated in that 
agreement.

The agreement of May 12, 1905, provides that the right 
to maintain the spur across Higgins and Henry A venues 
shall be during the pleasure of the council and no longer, 
and shall be removed when required by the council. It also 
provides for the payment by the box company for the cost 
of all work and materials (except certain articles men­
tioned) in and about the "construction, maintenance, repair 
or removal” of the siding.

In my opinion a spur so built is not a part of the railway 
and the fact that the Board has assumed to authorise its 
construction does not make it so. It was then and has con 
tinned to be a mere private spur depending for its right to



60 D.L.R.] DOMINION LAW REPORTS 855

traverse Lot 11 upon the leave and license of the box com­
pany at least so long as that company continued to own the 
land. It may be that the plaintiff could not have objected 
to the existence of the siding so long as the agreement with 
the box company remained in force. As that agreement 
had terminated before this action was brought that ques­
tion does not arise.

If this spur was not a part of the railway, as I hold it was 
not, the title to the land occupied by it never was vested in 
the railway company but remained in the box company and 
is now in the plaintiff. Cases as Essery v. G.T.R. Co. supra, 
and the section of the Railway Act upon which they were 
decided, are entirely inapplicable. As no land was taken 
there was no right to proceed for compensation. All the 
railway company required for its purpose and in fact all that 
it obtained under the agreement was a mere revocable 
license, co-extensive in point of time with the agreement by 
which it was granted.

The contention of the assurance company that it acquired 
an easement or servitude over the plaintiff's land is, in my 
view, without foundation. It is based upon the fact tha' 
the plaintiff when he took his mortgage on Lot 11 knew of 
the existence of this spur track. He also knew, and so did 
the assurance company when it took its mortgage on Blocl; 
21, that the right of the railway company to maintain and 
operate the spur depended upon the leave and license of the 
box company. The assurance company might then have pro­
tected itself by stipulating for an easement over Lot 11 for 
the siding, but it did not do so.

It is next said that the plaintiff in his application for a 
final order of foreclosure declared that the land was un­
occupied and concealed from the District Registrar the fact 
that there was a spur track upon the land. That charge is 
well founded because the application does declare the land 
to be unoccupied contrary to the fact. It is said that the 
District Registrar would otherwise have insisted upon the 
defendants being given notice of the application. Had 
notice been given, the most the District Registrar could 
have done would have been to issue the certificate of title 
subject to the rights of the defendants. That would not 
have established their rights nor have precluded them from 
now being enquired into so that I cannot see that the de­
fendants have been injured by the untrue statement in the 
application. If hev conceive themselves to be injured they 
have a remedy by applying to the District Registrar to re-
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call his certificate. Aa they have not done so, I am bound 
to treat the certificate as properly issued.

Next it is said that the plaintiff, hiving had actual know­
ledge of the existence and use of the right-of-way by the 
defendants across these lands since he became mortgage, 
and having stood by and suffered and permitted the saine 
without objection, he is now estopped from denying the de­
fendants’ right to make use of the lands.

It is not alleged that by the plaintiff’s acquiescence the 
defendants have been induced to change their position nor 
are any other facts alleged upon which an estoppel could 
possibly be founded.

Next it is claimed that by the mortgaging of Lots 11 and 
12 to the plaintiff without reserving a right of way over 
Lot 11 for the siding, the box company had committed a 
fraud upon the defendants or that it amounted to an at­
tempt to derogate from its grant to the assurance company.

When the box company mortgaged Block 21 to the assur­
ance company it granted no interest in Lot 11, Block 51. 

Subsequently mortgaging Lot 11 to the plaintiff was no 
derogation from the grant of the assurance company nor 
was there any fraud in the transaction. It is a complete 
answer to both these claims to say that the agreement with 
the box company on which depended the right to traverse 
Lot 11 by this spur track was terminated at the request of 
the assurance company and a new agreement made between 
the railway company and itself several months after the 
plaintiff had become the owner of Lot 11.

For these reasons none of the defendants have, in my 
opinion, any right to maintain and operate this spur upon 
the plaintiff’s land against his will. If they desire to con­
tinue the spur they are not without remedy. The railway 
company can take the necessary land under its compulsory 
powers. In the meantime it is without the protection of 
the Railway Act and is like any other trespass, liable to an 
action ; Jacobs’ Railway Law, p. 293.

I find that the defendants in using said spur have tres­
passed upon the plaintiff’s land and he is entitled to dam­
ages and to an injunction.

As there is no evidence of special damage or that the prop­
erty has been diminished in value by reason of the trespass, 
the plaintiff is entitled to nominal damage only, which I fix 
at the sum of 25 cents.

There will be judgment in favour of the plaintiff for 25 
cents nominal damages and costs of the suit, and an injunr-



60 D.L.R.] DOMINION LAW REPORTS 857

tion restraining further trespass. The issue of the injunc­
tion will be suspended for 90 days to permit the railway 
company to proceed to expropriate under the Railway Act, 
if so advised.

Judgment accordingly.

KLKTTHJSR V. CITY OP CALUAKY.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart 

and Beck, JJ. June 22, 1921.
Municipal Corporations (gllG—S08)—Sidewalks on Steep Slope— 

I'sed by Children with Sleighs and Toboggans—Duty of City to 
Take Extra Precautions to Protect Pedestrians—Negligence- 
Injury—Damages.

When a sidewalk is on a steep slope and is used, to the knowledge 
of city officials whose duty it is to put sand and ashes on the 
slippery places, by children with sleighs and toboggans making 
it more than naturally slippery, there is a duty on the city to pay 
more attention to it than to others not so dangerous, and 
failure to take extra precautions to prevent Injury to pedestrians 
is negligence for which the city is liable.

[German v. City of Ottawa (1917), 39 D.L.R. 669, 66 Can. 8.C.R. 
80, referred to.]

APPEAL by plaintiff from a judgment of Ives, J. dis­
missing an action for damages for injuries sustained by 
falling on an icy sidewalk. Reversed.

F. E. Eaton, K.C., for appellant.
C. J. Ford, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—This is an appeal by the plaintiff from a 

judgment of Ives, J. dismissing her action for damages.
On March 13, 1920, while walking on the sidewalk on the 

west side of 17th., St. W. she slipped and fell breaking her 
arm and wrist. There was icy snow on the sidewalk on 
which she slipped. There was a conflict of testimony as to 
the slippery condition of the sidewalk and as to children 
using it for sleighing and tobogganing for it was on quite 
a steep slope, but the trial Judge says: “From the evidence 
of Miss Davidson I am satisfied that there was an accumula­
tion of hard packed snow on this sidewalk brought about 
by the children sliding there." The weather reports put 
in shew that for the first 6 days of March the weather was 
severe with a slight precipitation on each of 4 days amount­
ing in all to about an eighth of an inch of water but the ev­
idence does not shew what depth that would be of snow, but 
it is clear that it would not have been sufficient on any day 
to have caused the removal of the snow by the defendant.
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On the 7th., the temperature rose and on each day there- 
after until the 13th., was above freezing each day but 
dropped below each night. On each of the days it was abo\ e 
40' but according to the chart furnished by the city the 
temperature on the 13th., did not rise above 30" until 9 a.m. 
when it reached 34" and then dropped to 30" rising again 
a little after 12 to 34" but dropping before 1 o'clock to 30" 

or 32" and remaining practically constant at that tempera­
ture the rest of the afternoon. The plaintiff says it was 
a cold cloudy day threatening snow.

It seems clear that the thawing of that day would not be 
sufficient to materially lessen the slipperiness of the icy 
snow caused partly by the thawing and freezing of the 
preceding days. The plaintiff was wearing rubbers am! 
there is no suggestion that she was in any way a fault. It 
seems clear therefore, that the street was in a dangerous 
condition and the city can be excused only if it did all that 
could be reasonably expected of it to make it safe. We 
know that under the conditions of our climate it is impos­
sible to keep sidewalks absolutely free from snow and ice 
and all that can be done is to minimise the danger resultim; 
therefrom. As the trial Judge points out, for this purpose, 
the city was divided into districts and men employed with 
a superintendent over them to clear away the snow and put 
sand or ashes on the slippery places. The men, whose duty 
it was to place sand and ashes in this neighborhood, were 
called and they were all very indefinite as to when they put 
ashes on this sidewalk but some of them were positive that 
they did put ashes there during the winter. It is perhaps 
not surprising that they could not speak with any greater 
degree of certainty since it was not till just before the trial, 
almost a year after the accident, that they were asked to 
recall what they had done. The trial Judge, however, says 
that “one witness, Mitchell, remembers ashing this side­
walk in March because of a neighbor of his having moved 
to this street after the first of March and his calling on him 
at the time he did the work.” This seems to be the one point 
in determining the Judge that ashes were applied in Mardi 
but even that does not fix it as before the accident and the 
Judge also overlooked that though the witness first spoke 
cf putting the ashes on the street generally, later in his 
evidence he limits it to the sidewalk on the side of the street 
on which his friend was, which was opposite to where the 
accident occurred. The plaintiff says there were no ashes 
on the street where the accident took place and Miss
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Davidson, on whose evidence the Judge was prepared to 
rely, states that she noticed no ashes and she believes she 
would have if they had been there.

As stated, the sidewalk was on a steep slope, it was used, 
to the knowledge of the city officials in charge of this work, 
by children with sleighs and toboggans, making it more 
than naturally slippery and the alternate freezing and thaw­
ing of the previous days would add to the dangerous condi­
tion.

In my opinion, there was, owing to those conditions, an 
obligation on the defendants to pay more attention to this 
sidewalk than to others in less dangerous condition. A 
careful reading of the evidence of all the officials and em­
ployees as to the regulations and as to what was done in 
pursuance of them leaves me far from satisfied that in what 
was done their obligations were fulfilled.

In German v. The City of Ottawa (1917), 39 D. L. R. 
669, 66 Can. S. C. R. 80, there had been a thaw and then 
over night a sudden freeze up and at 9 o'clock the next 
morning the plaintiff slipped on the ice and fell. Though 
the majority of the Court thought otherwise, two of the 
Judges of the Supreme Court of Canada, agreed with the 
trial Judge that it was “gross negligence" on the part of 
the City not to have protected the slippery condition of the 
sidewalk even before that hour. In this case the accident 
took place between 12 and 1 o’clock in the middle of the day 
and, in my opinion, there is no evidence fairly warranting 
the conclusion that any precautions whatever had been 
taken prior to the accident during that month. That being 
the case I think the defendants did not do what they 
might reasonably be required to do and are, therefore, 
liable.

The plaintiff was a professional nurse earning as a mas­
seuse, she says, about $60 a week prior to an operation in 
the previous summer from which she had not yet fully re­
covered. At the time of the accident she was earning $100 
a month.

Her expenses from the accident were $100 and she had to 
give up her occupation for one month after which she re­
sumed it until it came to an end. For several months she 
did little, but to what extent that was due to the accident is 
not very clear. At the time of the trial a year after the 
accident she was doing some general nursing earning about 
half what she estimated she would earn as a masseuse and 
she complained of weakness and suffering still from the
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broken wrist. The doctor said the weakness might continue 
but from the general tone of his evidence I would gather 
that he did not anticipate such a result.

On the whole beyond the $200 definitely ascertains!, 
damages, I think an allowance of $1,000 would be a fair 
amount and I would allow the appeal with costs and direct 
judgment in favor of the plaintiff for $1200 with costs.

Appeal allowed.

THE WESTERN CANADA RANCHING CO. 1,TD. v. THE DKIMK'I - 
MENT OF INDIAN AFFAIRS.

British Columbia Court of Appeal, Macdonald, C.J.A., Galliher and 
Eberts, JJ.A. April 29, 1921.

Waters (ftll—«>)—B.C. Water Act, 4 Geo. V. 1914, (B.C.) ch. Ml. 
sec. 28M—Powers of Board of Investigation Under.

The power conferred upon the Board of Investigation under the 
Water Act, 4 Geo. V. 1914 (B.C.) ch. 81, sec. 288, is confined 
to adjudication upon the claims of persons holding or claiming 
to hold records under any former Act or Ordinance, and upon 
all other claims and rights to the use of water under any 
former Act or Ordinance. The Board has therefore no right 
to adjudicate on a claim of the Kamloops Indian Reserve and 
make an allotment of water from St. Paul’s Creek for the use 
of the reserve, the Indians not holding their water rights under 
any Ordinance or record.

APPEAL by plaintiffs from an order of the Board of In 
vestigation under the Water Act, 4 Geo. V. 1914, (B.C.). 
ch. 81, allotting a quantity of water from St. Paul’s Creek to 
be used for irrigation purposes on the Kamloops Indian 
Reserve. Reversed.

E. C. Mayers, for appellant.
W. D. Carter, K.C. for respondent.
Macdonald. CJ.A.:—The Ranching company claim to be 

the preser aiders of two water records, the first issued 
to Robert , hompson and James Todd, on December 3, 1869. 
and the second to John Holland on December 14, 1869. At 
the foot of the first record, the official who made it added 
these words: ' “This record is made subject to the rights of 
the Indians, of using water on the Reserve opposite 
Kamloops.”

The Land Act, 1865, under which water records were 
then made, enacted that “Every person lawfully occupying 
and bona fide cultivating lands, may divert any unoccupied 
water” for certain specified purposes.

The Indian lands on which the water in dispute has been 
used, were reserved for the use of the Kamloops tribe in
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1866. No record, under said Land Act or any other Act or 
Ordinance in favour of the Indians or of any individuals of 
the tribe, has been produced or proven. It was indeed not 
argued that there was a record of that nature at all. In 
1877, the “Indian Reserves Commission,” instructed by the 
Governments of Canada and British Columbia, fixed the 
boundaries of the Kamloops Reserve and they added these 
words to their report :—

“The prior right of the Indians as the oldest owners and 
occupiers of the soil to all the water which they require or 
may require for irrigation and other purposes from St. 
Paul's Creek, (the Creek in question) and its sources, and 
northern tributaries, is, so far as the commissioners nave 
authority in the matter, declared and confirmed to them.”

Again in the schedule of “Indian Reserves” in the supple­
ment to the Annual Report of the Department of Indian Af­
fairs, for the year ending June 30, 1902, there is this item 
in the column headed “Remarks" :— “Five hundred inches 
of water recorded from St. Paul’s Creek allotted by Joint 
Reserves Commission, July 29th, 1877.”

It appears that on September 26, 1888, an application 
for a record of 500 miners’ inches of water from this creek 
for use on the said Indian reserve, was filed in the office of 
the Dominion Lands agent, at New Westminster. It is upon 
these four items and riparian rights that the Indian Depart­
ment respondent, relies to sustain the order for the condi­
tional license made by the Board, allotting 500 inches to the 
respondent for use upon the reserve.

The Board constituted under the provisions of the Water 
Act, 4 Geo. V., 1914, (B.C.) ch. 81 was by sec. 288 of the 
Act, given its powers to investigate into and adjudicate 
upon conflicting claims for the use of water. As I read that 
section, the power conferred is confined to adjudication 
upon the claims of persons holding or claiming to hold rec­
ords under any former Act or Ordinance, and upon all other 
claims and rights to the use of water under any former 
Act or Ordinance. If therefore the respondent’s claim was 
one not falling within the language just used, that is to say, 
was not one founded upon a record or right obtained pur­
suant to an Act or Ordinance, the Board had no jurisdiction 
to make the order appealed from, which is one granting a 
conditional license to the respondent to divert 500 inches of 
water from said creek for use of the Indian tribe on the 
Kamloops Reserve. Whatever rights to the use of the
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water the respondent or the Indian tribe or the individuals 
thereof may have outside the jurisdiction of the Boanl, 
either at common law or by virtue of the Acts and declai .i 
tions referred to above, I am constrained to think that those 
put forward do not fall within the language of said sec. 28X.

Apart from any power which may have been conferred 
upon the Board by sec. 6 of that Act, which section was 
not relied upon by counsel, doubtless because the time had 
passed for taking advantage of it, the jurisdiction of the 
Board is as defined in said sec. 288. I do not find, and we 
were not referred to any other section of the Act giving the 
Board a larger or more extensive jurisdiction, at all events, 
a jurisdiction which would cover the facts relied upon by 
the respondent as establishing its right to apply for a 
license to divert and use water from this creek.

This will leave the parties in respect of their several 
rights in the position which they occupied respectively at 
the date of the initiation of the proceedings before the 
Board.

I would allow the appeal.
Galliher J.A.:—I agree with Mr. Mayers' contention that 

the Board had no power to create rights.
The Board is defined in the interpretation clause to the 

Act 4 Geo. V. 1914, (B.C.) ch. 81, as follows: “‘Board’ 
means the Board of Investigation under this Act," and in 
Part VIII of the Act, its functions and procedure are set 
out, sec. 288—and stated to be “shall hear the claims of 
all persons holding or claiming to hold records of water and 
all other claims and rights to the use of water under any 
former Act or Ordinance."

It is clear the Indians do not hold under any former Act 
or Ordinance—the question then is: do they hold under a 
record ; The Board evidently proceeded upon the ground 
that they did. The evidence adduced in support of this was :

A photostal copy of a list shewing water allotted to the 
Indians by the Indian Reserve Commission In 1877, anil 
filed by J. W. Mackay, Indian agent, with the agent of Dom­
inion Lands at New Westminster. Dealing with this—the 
Indian Reserve Commission had no power to allot or deal 
with water allotment under their commission. In their re­
port they have dealt with it in this way, A.B. 118b:—

“The prior right of the Indians as the oldest owners or 
occupiers of the soil to all the water which they require or 
may require for irrigation and other purposes from St. 
Paul’s Creek and its sources and northern tributary, is so
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far as the Commissioners have authority in the matter, 
declared and confirmed to them.”

This can in no sense be called an allotment and if it could, 
would be beyond their powers. The fact that it was treated 
as an allotment in the Dominion Blue Book, 1902, does not 
in my opinion, add any force to the contention.

I can find nothing in the evidence to justify the Board 
in treating the different steps taken as constituting a 
record. The records granted Robert Thompson and James 
Todd on December 9th, 1869, were made subject to the 
rights of the Indians. Do these latter words mean subject 
to what rights they then had or whatever rights might at 
some future time be determined ? I agree with Mr. Fulton’s 
submission before the Board that it was the then rights of 
the Indians. To adopt the other construction might be to 
render useless the records granted to Thompson and Todd 
and under which the complainants now base their claim.

In fact Mr. Mayers has convinced me that in so far as 
taking water from the creek is concerned, that would be 
the outcome. In this view it appears to me that the ruling 
of the Board was wrong and that the appeal should be 
allowed.

Eberts, J.A. would allow the appeal.
Appeal allowed.

BHiKORI) v. WJIÏRRELL.
Saskatchewan Court of Appeal, Haultaln, C.J.S., Lament and 

Turgeon, JJ.A. June 13, 1921.
Solicitors (SIC-—88)—Judgment—Stay of Execution—Settlement 

by Parties—Execution Issued by Plaint Ilfs Solicitor—Il­
legality of—Right to Compensation.

Where solicitors issue execution under which tne sheriff makes a 
seizure when their client had no right to have execution issue 
because he had already received the amount of the Judgment 
from the defendant the execution and the seizure are illegal 
and cannot be charged for by the solicitor in the absence of 
proof of collusion between the parties to deprive him of his 
costs by the settlement.

APPEAL by defendants from an order of a Judge in 
Chambers that a solicitor's bill of costs be taxed and an 
execution reduced to the amount of such bill. Reversed.

L. B. Ring, for appellant.
P. E. MacKenzie, K.C., for respondent.
The j uugment of the Court was delivered by
Lament, J.A.:—In May, 1920, the plaintiff obtained a 

judgment against the defendant for some $1123.96. The
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Saak. defendant obtained a stay of execution for 8 months. The
CJL firm of Morse & Morse were the solicitors acting for the 

plaintiff. On August 13 the plaintiff and the defendant
Bigfobd met, and the defendant settled the judgment in full. On

Squirrel. August 17, the plaintiff’s said solicitors, without being aware 
of the settlement, issued execution on the said judgment 
for $1123.96. This execution did not include the costs of 
the action, as no costs were given against the defendant.
On September 7, the sheriff seized the defendant’s crop. The 
defendant then applied to a Judge in Chambers for an order 
vacating the execution and the seizure. On the return of the
application counsel appeared on behalf of the solicitors, 
although they were not parties to the application, and 
filed an affidavit of C. R. Morse which set out, (1) that 
their firm had acted as solicitor for the plaintiff in obtain­
ing the said judgment and that their costs had not been 
paid, and (2) that prior to the settlement the defendant 
knew their costs had not been paid, and (3) Morse ex­
pressed the belief that the settlement had" been effected for 
the purpose of depriving his firm of its costs. The Judge 
in Chambers ordered that the bill of costs of the solicitors 
be taxed, and that the sheriff reduce the execution issued 
in the action to the amount of the solicitor’s bill so taxed, 
plus the costs of the application. The defendant now 
appeals.

In my opinion the Chamber Judge overlooked the fact 
that after August 13, when the defendant settled the plain­
tiff’s judgment the plaintiff had no judgment upon which 
he could validly issue execution. The execution issued by 
the solicitors was issued on behalf of the plaintiff. As the 
plaintiff had no right to an execution at that date, the 
execution issued was, so far as he was concerned, invalid 
against the defendant, and cannot be maintained. If the 
plaintiff cannot maintain it, I do not see how the solicitors 
can, for they can have no higher rights under it than the 
plaintiff.

It was contended that the settlement was collusive and 
that, in such a case, the Court will interfere to protect the 
solicitors.

If the settlement was entered into for the specific purpose 
of depriving the solicitors of their costs, the Court will 
protect them by allowing them to apply summarily for 
payment of their costs by either of the parties to the col­
lusive scheme. In re Margetson and Jones [1897] 2 Ch. 314 ;
Dicarllo v. McLean (1915), 21 D.L.R. 673, 33 O.L.R. 231.
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The solicitors, however must apply to the Court, and they 
must establish that the settlement was collusive. They 
have in this case made no application to the Court. They 
merely appeared in Chambers on an application by the de­
fendant to set aside the plaintiff's execution. Neither have 
they established collusion. The only evidence of collusion 
was a letter signed by the plaintiff and addressed to Morse, 
in which the plaintiff stated that the defendant had said the 
solicitors “would not have the handling of any of the 
money." This is not evidence against the defendant. 
Neither the plaintiff nor anyone else has pledged his oath 
that the defendant ever made any such statement.

Even if the solicitors had made an application for an 
order directing the settlement of their costs by the de­
fendant, and if they had been able to establish collusion so 
as to be entitled to such order, it would afford no good 
ground for refusing the defendant’s application to set aside 
the plaintiff’s invalid execution.

The appeal should, therefore, be allowed with costs, the 
order in Chambers set aside, and an order entered dis­
charging the execution and the seizure.

As the only persons opposing the defendant’s application 
were the solicitors, they will pay the defendant’s costs of 
this appeal.

Appeal allowed.

MACINXKS v. DALY.
British Columbia Court of Appeal, Macdonald, C.J.A., Galliher and 

Eberts JJ.A. April 29, 1921.
Solicitors (gllC—85)—Company—Winding-Up Act R.8.C. 1906 ch. 

144—Liquidator Appointing Solicitor on Authority of Court— 
Personal Liability for Costs.

In proceedings under the Winding-up Act R.8.C. 1906, ch. 144 a 
liquidator who is authorised by the Court pursuant to sec. 38 
of the Act to appoint a solicitor and who acting in such 
authority appoints a solicitor to promote a Bill before Parlia­
ment to facilitate the winding-up, is not personally liable to 
the solicitor for his costs, but the solicitor is held to have 
contracted relying on the assets of the estate.

[Ex parte Watkin (1876), 1 Ch.D. 130 followed; Burt v. Bull 
[1896] 1 Q.B. 276 distinguished.]

APPEAL by a garnishee from a judgment of Morrison, 
J. in an action attaching the costs owing to a solicitor, by 
the liquidator, in winding-up proceedings, the liquidator 
claiming the right to set off an indebtedness by the solici­
tor to the company against these costs. Reversed.
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B.c. C. Wilson, K.C., for appellant.
J. A. Maclnnes, for respondent.

icîîïra Macdonald, CJ.A.:—In proceedings under the Winding- 
T. up Act, R.S.C. 1906, ch. 144, the liquidator was authorised 

d*lt by the Court, pursuant to sec. 38 of the Act, to appoint a 
solicitor, and acting on this authority, he appointed the 
defendant to promote a Bill before Parliament to facilitate 
the winding-up. The plaintiff a creditor of the defendant 
sued him and attached the costs owing to him by the 
liquidator of the company in liquidation, the Dominion 
Trust Co. The defendant was largely indebted to the com­
pany and the liquidator claimed to set-off the said indebted­
ness against these costs. Against this claim it was argued 
that the debt attached was one owing by the liquidator 
personally and that there could be no set-off.

This was the sole question argued in the appeal. Mr. 
Wilson relied strongly on In re Anglo-Moravian Hungarian 
Junction R. Co., Ex parte Watkin (1876), 1 Ch. D. 130, anil 
Mr. Maclnnes, counsel for the respondent, relied with equal 
confidence upon Burt etc. v. Bull, etc., [1895] 1 Q.B. 
276, 64 L.J. (Q.B.) 232. There was no special agreement 
between the liquidator and the solicitor in respect of the 
costs. It was decided in Burt v. Bull, supra, that a receiver 
and manager appointed by the Court to carry on an in­
solvent’s business and who retained a solicitor in connec­
tion therewith, was personally liable to the solicitor, though 
he might re-coup himself out of the estate. The decision 
in Ex parte Watkin, was that an official liquidator who ap­
pointed a solicitor with the approval of the Court, was not 
personally liable to the solicitor for his costs, but that the 
solicitor must be held to have contracted relying upon the 
assets of the estate. The decision in each case was that 
of the Court of Appeal.

No reference to the earlier case was made in the later 
one, so that unless the earlier one was over-looked, and I 
cannot think that it was, the two cases are not to be re­
garded as parallel ones. In other words, a different rule 
with respect to the rights of the solicitor has been laid 
down where he was solicitor in winding-up to that which 
was adopted where he was the solicitor for a receiver and 
manager. It is impossible to read the reasons of the four 
Judges who decided Ex parte Watkin, supra, and the judg­
ment of Bacon, V.-C., in a previous case approved by the 
Court of Appeal, without seeing that the rule has been
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clearly laid down that in compulsory winding-up as well as B.c. 
in voluntary winding-up, the solicitor appointed with the 
approval of the Court is not the solicitor of the liquidator, — 
but must look to the assets of the company in liquidation MacIx*™ 
for his costs which the Act makes a preferential claim. D^Y 
This result was arrived at with due consideration of the 
statute which governed such proceedings, namely, the Com­
panies Act, 26-26 Viet. 1862, (Imp.) ch. 89.

The sections of . our Winding-up Act, corresponding to 
the ones referred to in the English case are practically the 
same as those of the Companies Act of 1862. There was 
no distinction between the facts of the two cases, with one 
exception, in Ex parte Watkin: the solicitor was appointed 
by the liquidator, which appointment was approved by the 
Court; here the liquidator was authorised by the Court pur­
suant to said sec. 38 to appoint a solicitor. I cannot see in 
that circumstance, any material distinction between the 
two cases. The point in both is, that the solicitor was 
appointed in pursuance of the statute.

I would therefore allow the appeal.
Galliher, J.A.:—Mr. Maclnnes frankly stated in the argu­

ment that if he was not within the decision of Burt etc. v.
Bull etc., [1895] 1 Q.B. 276, that he was out of Court.

This was a case where a manager and receiver appointed 
by the Court (in an action by debenture holders) for the 
purpose of carrying on the business was held personally 
responsible for timber ordered from the plaintiff in the 
course of carrying on the business, and is a decision of the 
Court of Appeal composed of Lord Esher, M.R., Lopes and 
Rigby, L.JJ.

In Nelson v. Roberts (1893), 69 L.T. 352, the manager 
and receiver who was also executor of the estate, in the 
course of his duties as such receiver, purchased certain 
lambs from a debtor of the estate. In an action for the 
price of the lambs the Court, Mather and Wright, J.J., held 
the liability was a personal one and that the receiver could 
not set off the debt due the estate as against the price of the 
lambs.

Both these cases were decided subsequently to In re 
Anglo-Moravian Hungarian Junction R Co., Ex parte Wat­
kins, 1 Ch. D. 130, and in neither case was reference made 
to it. In the Anglo-Moravian case, supra, it was decided 
that a solicitor appointed by the official liquidator with the 
sanction of the Court, could claim only as against the assets
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of the company. That was a case of compulsory winding- 
up wherein the provisions of the Companies Act came up 
for consideration. Brett, J. at pp. 135, 136, says:—“I am 
of opinion that the solicitor appointed by the official liquida­
tor according to the terms of the statute is appointed on the 
terms that he is to look to the assets of the company only, 
and is not appointed on the terms of looking to the personal 
credit of the official liquidator. That seems to me to follow 
from a consideration of the 97th and 110th sections of the 
Companies Act, 1862. A solicitor appointed according to 
the terms of the 97th section, is not any solicitor whom the 
official liquidator may choose. He has not the choice of 
all the world of solicitors from whom he may select one 
at his own option ; he is confined to the appointment of 
such a solicitor as the Court may sanction. According to 
the 110th section, the Court has power to order that the 
costs of the solicitor shall be paid in priority to the costs 
of the liquidator. Now, both of these considerations are, 
in my opinion, wholly inconsistent with the idea that a 
solicitor is appointed by the official liquidator on the terms 
of looking to his personal credit. I should have thought 
so if the statute stood alone, but I further think that the 
decision of the Master of the Rolls in the case which has 
been cited gave that construction to the statute which I 
think the statute itself would bear. If it did not, I think 
that the reasoning of the Vice-Chancellor Bacon, (1872), 
Law Rep. 14 Eq. 278, in the case of In re Trueman’s Estate, 
is a reasonable one, which cannot be answered, and shews 
that this is the true interpretation of the statute. Therefore, 
even if it were right to say, as has been argued, that the 
Master of the Rolls' decision does not conclude the point, 
I think that the case before Vice-Chancellor Bacon decided 
it in the most express terms. The solicitor does not look 
to the personal credit of the official liquidator, he looks only 
to the assets, and if the assets are not sufficient to pay 
in full, he loses the difference between the amount of his 
costs and the assets. Even although the assets are not 
sufficient, he cannot look to the official liquidator as per­
sonally liable to him for the difference ; therefore I entire! , 
concur in the view that according to the true construction 
of the Act there is no personal liability at all on the pari 
of the official liquidator to the solicitor."

Similar provisions have to be considered in the case at 
Bar, but did not have to be considered in the Burt case or
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in Nelson v. Roberts, supra, which probably accounts for the 
fact that in neither of these cases was the Anglo-Moravian 
case referred to.

It appears to me that the Anglo-Moravian case is directly 
in point here and it is the decision of a very able Court and 
should be followed.

The appeal should be allowed.
Eberts, J.A., would allow the appeal.

Appeal allowed.

THE BRITISH EMPIRE IXHVRAXVK CX». V. GRIFFITH.
Saskatchewan Court of Appeal, Haultaln, C J.8., I.amont and 

Turgeon, JJ.A. June 13, 1921.
<’o*ts (ftl—14)—Security for—Order Fixing Time—Expiration of 

Time Fixed—Letter by Solicitor (living Option of Delivering 
Victory Bonds or Furnishing Security Ordered—No Time Fixed 
—Waiver of Right to Sign Default Judgment on Expiration of 
Time Fixed in Order—Reasonable Notice Necessary Before 
Signing.

Where a solicitor by letter after the time for furnishing security 
for costs has expired, gives the plaintiff the option of deliver­
ing victory bonds or of furnishing the security ordered, and 
fixes no time within which this should be done, he waives his 
right of having the security furnished within the time fixed 
by the order, and is not entitled to sign judgment on account 
of the default which he has waived without first giving reason­
able notice of his intention to do so.

APPEAL by defendant from an order of the local Master 
opening up a judgment on terms. Affirmed.

L. MacTaggart, for appellant; A. Benson, for respondent.
Haultaln, CJS., concurs with Lamont, J.A.
Lament, J.A.:—The facts in this appeal are as follows:— 

In June, 1920, the plaintiffs, who carried on business in 
British Columbia, brought an action against the defendant 
for #1069.70, for calls and interest on stock in the plaintiff 
company for which the defendant had subscribed. On 
June 28, 1920, the defendant obtained an order directing 
the plaintiffs, within three months of the date of service 
of the order, to give security for the defendant’s costs in 
the sum of #400, by depositing with the local Registrar cash 
to that amount, or the bond of an approved guarantee com­
pany. The order also contained the following clause: “It 
is further ordered that in default of such security being 
given as aforesaid, that this action be dismissed with costs 
as against the plaintiff without any further order."

After the above order was made, negotiations took place 
between the parties with the object of having Victory Bonds
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deposited in lieu of the security ordered by the Court, ami, 
on August 23, an arrangement was entered into by which 
the plaintiffs were to deposit Victory Bonds in the amount 
of $400 with the solicitors of the defendant. Nothing move 
appears to have been done until October 4, when the plain­
tiffs’ solicitor wrote the defendant's solicitors saying that 
the plaintiff's manager desired the Victory Bonds referred 
to to be held by the solicitor of the plaintiff company, and 
asking if the defendant had any objection to this being 
done. The time limited by the order of the Court for fur­
nishing the security had then expired. On October 7 the 
defendant's solicitors wrote to the plaintiff’s solicitor as 
follows:—“Replying to your letter of the 4th instant would 
say that if your clients do not wish to deposit the bonds 
with us, they had better file the security in the usual way.”

Not hearing from the plaintiffs, and the bonds not having 
been deposited, the defendant, on October 23, caused judg­
ment dismissing the plaintiffs’ action to be entered for de­
fault in furnishing the security as ordered. The plaintiffs 
then applied to the local Master for an order opening up 
the judgment and allowing the plaintiffs to proceed with 
the action. In his affidavit in support of the application, 
the manager of the plaintiff company set out that, desiring 
to avoid the expense of a bond or the tying up of $400 in 
Court, he caused negotiations to be conducted with the de­
fendant’s solicitors with a view to depositing Victory Bonds 
in lieu of the security ordered by the Court, and that by 
reason of these negotiations, and the fact that he had not 
been definitely informed as to the time limited for furnish­
ing the security, the time limited by the order was, through 
inadvertence, allowed to slip by ; but that he was then ready 
to deposit a bond as required by the order of the Court. 
The local Master granted the application and directed that 
judgment be opened up, but upon terms. These were, that 
the plaintiffs pay the defendant's costs of entering judg­
ment and the costs of the motion to open up. From this 
order the defendant appealed to the Chief Justice of the 
Court of King's Bench in Chambers. The Chief Justice 
affirmed the order of the local Master. The defendant now 
appeals to this Court.

In my opinion the appeal should be dismissed, as the 
defendant was not entitled to sign judgment when he did. 
When the letter of October 7 was written, the time for fur­
nishing the security ordered by the Court had expired. Not-
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withstanding that such was the case, that letter gave the 
plaintiffs the option of delivering Victory Bonds to the de­
fendant’s solicitors or of furnishing the security ordered, 
and no time was fixed within which this should be done. 
The defendant thus waived the right which, under the 
order, was his, of having the security furnished within the 
3 months. Until it was waived, time was strictly of the 
essence of the order. After waiving performance within 
the time so fixed, the defendant, in my opinion, was not 
entitled to sign judgment on account of a default on the 
part of the plaintiffs, which had been waived, without first 
giving the plaintiffs reasonable notice of their intention to 
do so.

The principle applicable seems to be that adopted in the 
case of a contract in which time is expressed to be of the 
essence of the contract, but, by reason of waiver, has ceased 
to be so. It is a well known rule that in a contract where, 
although originally of the essence of the contract, the time 
fixed had by reason of waiver ceased to be applicable, a 
reasonable time for cancellation must be fixed before the 
contract can be rescinded as against the party in default.

In Webb v. Hughes (1870), L.R. 10 Eq. 281, it was held 
that, even if time had been of the essence of the contract, a 
purchaser, by continuing negotiations as to title after the 
day fixed for completion, had waived it and could not rescind 
without reasonable notice, and the decision in Upperton v. 
Nickolson (1871), L.R. 6 Ch. 436, shews that, once the time 
has gone by, the subsequent rights of the parties are 
governed by the general principles upon which Courts act. 
The signing of judgment by the defendant, under the cir­
cumstances, was, therefore, an irregularity, which entitled 
the plaintiffs, upon a proper application, to have the judg­
ment set aside ex debito justitiae. The plaintiffs, however, 
did not move to set aside the order on the ground of the 
irregularity. Had they done so, the application might not 
have been opposed. They must, therefore, take their order 
subject to the terms imposed by the local Master.

The appeal should be dismissed with costs, which costs 
may be set off pro tanto against the costs payable to the 
defendant under the local Master’s order.

Turgeon, J.A.:—I concur in the conclusion arrived at by 
my brother Lament, but in so doing I wish to confine my­
self to the following reasons only : I think the judgment in 
question is a judgment by default within the meaning of
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Rule 236, and that the plaintiffs in their application to the 
local Master made out a proper case for the exercise of th<* 
power given to the Court by that rule; and this being so. 
I think the plaintiffs are entitled to the order made by the 
local Master subject to the terms imposed by him.

Appeal dismissed

THE KING v. VM. FIDELITY CX>. ET AL.
British Columbia Supreme Court, Gregory, J. May 11, 1921. 

Taxes ($VA—180)—Succession duties—Appointment of Commis­
sioner to Enquire into Amount—Valuation of Executor Taken 
—Power of Court to Interfere with—Succession Duties Act 
HS.B.C. 1911 ch. 1617, sees. 23-33.

The Finance Minister being dissatisfied with valuation of properi\ 
given by the executor for succession duty purposes appointeil 
a Commissioner to enquire into the value. The Commission- : 
made a valuation somewhat lower than that of the executor 
The Auditor-General then fixed the amount of succession duty 
on the valuation given by the executor without any protest on 
his part, and the defendant became a surety for the payment 
of the amount so fixed, under sec. 23 of the Succession Dut\ 
Act, R.8.B.C. 1911, ch. 217. In an action upon the bond ih«- 
Court held that the property had been very greatly overvalue-1 
and at the time of the action was practically valueless, but 
that the only Jurisdiction of the Court to interfere with the 
values as fixed was by the Court of Appeal under sec. 33 ot 
the statute, when there was an appeal from the report of tin* 
Commissioner, and In this case there had been none.

ACTION upon a bond given to secure the payment to the 
Crown of succession duty, the defendants being surety for 
the executor. Judgment for plaintiff.

S. S. Taylor, K.C. for plaintiff.
H. B. Robertson, for U. S. Fidelity Co.
F. C. Elliott, for defendant Quagliotti.
Gregory, J:—This is an action upon a bond given to se­

cure the payment to the Crown of succession duty upon 
the estate of PatronilL Quagliotti, the Fidelity Company 
being surety for the executor Lorenzo J. Quagliotti.

The bond was given under the provisions of the Succes ­
ion Duty Act, being ch. 217, R. S. B. C. 1911 and is in the 
form provided by the schedule to that Act. The condition 
of the obligation is to be void if “Lorenzo Joseph Quagliotti. 
the executor of all the property of Patrouilla Quagliotti. 
do well and truly pay... any and all duty to which the prop­
erty, estate and effects of the said Patrouilla Quagliotti 
coming into the hands of the said Lorenzo Joseph Quag­
liotti may be found liable under the provisions of the Suc­
cession Duty Act...."
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It is suggested that deceased had practically no estate, 
as the estate so called consisted of a large amount of real 
property devised to her by her former husband, Carlo 
Bossi and that, under the provisions of the Land Registry 
Act R.S.B.C. 1911 ch. 127 she had acquired no title as the 
same had not been registered in her name and the same is 
true of L. J. Quagliotti who is the sole devisee under the 
will of the deceased.

It is not disputed that Carlo Bossi died possessed of a 
large amount of real estate and that his widow took pos­
session of it and received the profits thereof and after her 
death her second husband L. J. Quagliotti in turn took 
possession, managed it and received the profits. By virtue 
of the provisions of the Land Registry Act neither the 
deceased nor L. J. Quagliotti may be the registered owner 
of the legal estate therein, but L. J. Quagliotti is undoubt­
edly the owner of all the equity and the only person en­
titled to be registered as owner of the legal estate. Such 
property is undoubtedly liable for succession duty. It is 
argued that his possession must have referred to his 
capacity of devisee and not that of executor, and that, there­
fore, it cannot be said that the property has come into his 
hands and not having come into his hands he is not liable 
for the succession duty. I cannot agree to this. The pro­
perty has, in every sense that real estate can, “come to the 
hands” of Quagliotti and I do not think it necessary or 
proper to make any fine distinction as to whether his deal­
ing therewith was in his capacity as executor or devisee. 
The condition of the bond only requires that the property 
shall come into the hands of “the said Louis Joseph Quag­
liotti” and makes no reference to the character in which 
they shall so come — although he is earlier described as 
"executor of all the property of" etc.

The next question which arises is what is the amount of 
duty payable. There is no dispute that it is governed by 
the value of the property at the date of the death of Mrs. 
Quagliotti.

The defendants allege that the property was largely over­
valued and I am satisfied from the evidence that it was 
and that the gross value of the estate was $500,000.

Upon the application for probate the defendant Quagliotti 
in his affidavit made a list of the properties and their values 
totaling $886,000. In his application to the defendant com­
pany for a bond he furnishes the same list and values. Upon
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B C- such a valuation the duty would be $44,287.60 and I do not 
g c think that any reasonable person could come to any other
---- conclusion than that both the defendants and the Crown

The Kim believed when the bond was executed that it was to secure 
v'g the payment of that amount. That amount had been dc- 

Fiklitt termined by the Auditor-General under the provisions of 
001 sec. 22 of the Succession Duty Act, and was based absolutely 

on Quagliotti’s valuation. The Finance Minister, under 
sec. 29 of the Act, if dissatisfied with the affidavit of valua­
tion could appoint a Commissioner to enquire into the value. 
He did this and the Commissioner made a valuation some 
what lower than that of Quagliotti’s and naturally the 
Crown was then willing to accept Quagliotti’s valuation and 
the Auditor-General fixed the amount accordingly without 
any protest by Quagliotti. Section 33 of the Act provide 
for an appeal from the Commissioner’s report by any person 
dissatisfied with it. Of course there was no appeal.

Under the ascertainment of the amount of duty payable 
the Registrar, under sec. 23 of the Act, shall “require im­
mediate payment of the amount or security therefor to be 
given by bond” etc. The bond sued on was given in pur­
suance of this section of the Act. The amount of the bond 
is governed by sec. 24 and is a penal sum equal to 10 per 
cent, of the value of the property liable to succession duty. 
The amount was so fixed in the present case.

In a somewhat similar case, Rex v. Roach and London 
Guarantee and Accident Co., [1919] 3 W.W.R. 66, Simmons 
J., re-valued the property and reduced the amount of duty- 
payable and this case has been strongly pressed upon me 
as authority for my doing the same thing here and I would 
be very glad to follow such a precedent if the statutes in 
Alberta and British Columbia were similar. But the 
Alberta Stats., ch. 116, C.O., 1905, contains no provision 
similar to that in sec. 22 of our Act enabling the Auditor- 
General to “determine the amount of succession duty.” It 
contains provisions for the appointment of an appraiser and 
an appeal from his decision. There was no such appoint­
ment in the Roach case. But there is a general section, 
viz., sec. 12. which provides that the Court shall have juris­
diction to determine what property is liable to duty, the 
amount thereof and may exercise “any of the powers which 
by sections 7 to 10 (being the section governing appraise 
ment and appeal) are conferred upon any officer or person." 
Simmons, J., at p. 69 of the report, says:—“The privinciai
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treasurer did not appoint an appraiser. , . . and the im­
parties interested had no other recourse where the treasurer sc
did not accept the value of the executor . . . than to —’
defend an action and raise by way of defence any objection." Tm; K,jm 
In the present case the executor’s valuation was in the end y g 
accepted. Simmons, J., on the same page says:—“Where Fimlitt
an appraiser is appointed . . . there is ai appeal to a Co-
Judge and his decision is final. In other cases finality, 
other than by agreement, can only be arrived av by an action 
. . . under secs. 11 and 12. Unless there is an agree­
ment . . . I am of the opinion, that the whole question 
of values is open under sec. 12."

Our statute contains no such general provision as that 
contained in sec. 12 of the Alberta Ordinance and the only 
jurisdiction of the Court to interfere with the values as 
fixed is (by the Court of Appeal under sec. 33 of our statute) 
when there is an appeal from the report of the “Commis­
sioner," and there was none.

It does not seem to me possible to allege that Quagliotti 
did not agree to the amount of duty as fixed by the Auditor- 
General. It was fixed on his own valuation. He never, 
until this action was launched, made the slightest protest.
In the Roach case the executor had protested—though later, 
by entering into the bond, he seemed to acquiesce. The 
defendant company is, I think, equally barred, it was well 
aware of the executor’s valuation and that the duty has 
been fixed upon it and it knew or should have known that, 
under sec. 23 of the Act, the bond was to secure the pay­
ment of the amount so fixed.

There must, therefore, be judgment for the plaintiff for 
the sum of $44,287.50 with interest thereon at the rate of 
6 per cent, from May 21, 1915, but the defendant company 
upon paying the amount due, under the judgment, will be 
entitled to stand in the place of the Crown so far as the 
amount of duty is concerned, but subject to the superior 
rights, if any, which may have been acquired by any in­
nocent purchaser for value, not represented in these pro­
ceedings.

I hope it will not be considered impertinent in me to 
suggest that this is a fitting case for the Crown to reduce 
the amount of duty as an act of grace and bounty. The- 
property today is practically valueless—it has, as a matter 
of fact, largely been sold for taxes and there cannot be in 
the mind of any reasonable person any doubt that the
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REX KX RKL KNK.HT v. LARSON.
Saskatchewan King’s Bench, Bigelow, J. May 9, 1921. 

Ortlorarl (RIB—11)—Conviction by Jiutice of the Peace—Dis. 
orderly Conduct—Village Act R.S.H. 1920, ch. 88, sec. 117 
(40)—Magistrate's Act R.S.H. 1920, ch. 04—Appeal Under S.-r. 
749 of the Criminal Code.

Where there is a right of appeal from the decision of a Magistrate 
or Juestice of the Peace, having jurisdiction, certiorari will not . 
be granted unless there are exceptional circumstances.

[See The King v. Eremenko, p. 393 post.]

APPLICATION for a writ of certiorari. Dismissed.
P. H. Gordon, for accused.
C. E. Gregory, for informant.
Bigelow, J.:—This is an application for a writ of 

certiorari to bring up a conviction made by R. A. Miu-- 
kinlay, a Justice of the Peace, whereby the accused wi< 
convicted for that he did, on March 12, 1921, conduct him­
self in a disorderly manner by using profane language in a 
public place, the waiting room of the C.P.R. depot, contrai v 
to By-law 86 of the Village of Hatton.

The grounds in the notice of motion are—(a) That there 
was no evidence to sustain the said conviction, (b) That 
there was not sufficient evidence to sustain the said con­
viction. (c) That the presiding Justice of the Peace was 
biased and prejudiced in favour of the informant ami

several properties were never worth the values put upon 
them. There had been a most unprecedented boom in roui 
estate shortly prior to the death of Mrs. Quagliotti during 
which absolutely unheard of values were put upon real 
estate in every part of the city of Victoria—the values in 
the inventory were based upon those inflated prices—pro­
bably through the natural unwillingness of owners to admit 
even to themselves that the boom was over and the values 
gone. •

The whole country has suffered and is still suffering from 
the effects of the “wild cat” speculation of those days.

I would also respectfully suggest that the form of the bnml 
given in cases of this kind should be remodelled and that 
some provision should be inserted in the statute for the re­
payment of duties paid upon property which it is afterwards 
discerned has no value or has entirely disappeared. Such 
provisions are to be found in the statutes of other Pro­
vinces.

Judgment for plaintiff.
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against the said Swan Oscar Larson. (d) That the in­
formant and other persons were instrumental in preparing 
the judgment of the Justice of the Peace and did assist him 
therein.
. (C) and (d) were not referred to in the argument, and 

I take it, were abandoned. The only grounds relied on, 
then, are that there was no evidence, or not sufficient 
evidence.

By the Village Act, R.S.S. 1920, ch. 88, sec. 147, sub-sec. 
40, the council of a village has the power to pass by-laws 
for preventing disorderly conduct in streets, lanes or other 
public places within the village. By ch. 64, sec. 8, R.S.S. 
1920, any proceedings for infringement of such a by-law 
are to be conducted under Parts XV and XXII of the 
Criminal Code, which also apply to appeals from convic­
tions. Section 749 of the Criminal Code provides for an 
appeal to a District Court Judge. Mr. Gregory takes the 
point that where a right of appeal is given, certiorari should 
be refused except under exceptional circumstances which 
do not exist here.

As this point has not come squarely before the Saskatche­
wan Courts, as far as I know, I deem it advisable to re­
view authorities from other Provinces.

Crankshaw, 4th ed. at p. 1153, states:—
“Where there is a remedy by review or appeal a certiorari 

should not be granted unless under exceptional circum­
stances, but the discretion of the court as to granting it 
should be exercised by refusing it unless special circum­
stances are shewn therefor.”

The cases cited by Crankshaw are:—Ex parte Young 
(1893), 32 N.B.R. 178; Ex parte Ross (1895), 1 Can. Cr. 
Cas. 153 ; The Queen v. Herrell (1899), 3 Can. Cr. Cas. 15; 
Ex parte Damboise (1909), 16 Can. Cr. Cas. 292; and Re 
Traves (1899), 10 Can. Cr. Cas. 63.

In Ex parte Young, supra, Allen, C.J., in giving the judg­
ment of the Appeal Court of New Brunswick, at p. 182 
says:—“In future I think that where there is a right of 
review a rule nisi for a certiorari should not be granted 
unless under exceptional circumstances. This decision 
was followed by Ex parte Ross, supra, a decision of Tuck, 
J.

In The Queen v. Herrell, supra, it was held by Dubuc J. 
that:—“Where there is a right of appeal from a sum­
mary conviction, and it appears upon an application

Susk,

K.B.
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for a certiorari to bring up the conviction to be quashed that 
the ground alleged therefor is more properly the subject of 
an appeal, the discretion of the Court should be exercise; i 
by refusing the certiorari.”

In Ex parte Damboise, supra, it was held that—“Where 
there is a right of appeal from the Magistrate to a County 
Court, under a liquor license law, a superior Court should 
refuse certiorari on grounds not going to the jurisdiction of 
the Magistrate, unless there are exceptional circumstance- 
to be considered.”

In that case there were several objections taken to the 
conviction, none of which affected the jurisdiction of the 
Magistrate, and it was held that no exceptional circum­
stances existed. See also O’Shaughnessy v. Montreal 
(1904), 9 Can. Cr. Cas. 44.

In Re Traves, supra, was a decision the other way, by 
Martin J. of the Supreme Court of British Columbia, who 
had this point squarely before him.

In Rex v. O’Brien (1917), 41 D.L.R. 97, 29 Can. Cr. Cas. 
141, 45 N.B.R. 276, it was decided by the Supreme Court of 
New Brunswick, Appellate Division, that "If there is a right 
of appeal from a summary conviction, but it has not been 
taken advantage of, certiorari will not be granted unless 
there are exceptional circumstances."

This point was considered by the Appellate Division of 
the Supreme Court of Alberta in Dierks v. Altermatt, 
(1918), 39 D.L.R. 509, 13 Alta. L.R. 216. Stuart J., in 
giving the judgment of the Court, said, at p. 614:—

“The existence of a right of appeal is sometimes said to 
prevent the exercise of power of certiorari as a matter of 
discretion unless there are exceptional circumstances. See 
Crankshaw 1153. But exceptional circumstances may al­
ways be said to exist where there is either lack of juris­
diction or such irregularity in the proceedings as touches 
the substantial rights of the party so that he may be said 
really to have been aggrieved.”

In that case it was held that there were exceptional cir­
cumstances. They were, that the Magistrate adjourned 
the cise sine die and thereby lost his jurisdiction to deal 
wit it, and further, the Magistrate did not appear to have 
taken down the depositions of the witnesses as they were 
given, and the provision of the Criminal Code was not ob­
served.

I agree with the proposition supported by most of the
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cases referred to, that where there is a right of appeal, 
certiorari should not be granted unless under exceptional 
circumstances. I cannot find any exceptional circum­
stances here. The Justice of the Peace had jurisdiction, 
and the only complaint is about the evidence or weight of 
evidence. That is to my mind decidedly a question for ap­
peal, and not for certiorari.

The application is dismissed with costs.
Application dismissed.

ROYAL TRUST <X>. v. CANADIAN PACIFIC R. CO.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart 

and Beck, JJ. June 22, 1921.
Damages (#111.1—188)—Accident on Railway Line—Death of 

Passenger—Action Under Ordinance Respecting Compensation 
to Families of Persons Killed in Accidents—Measure of 
Coni|H‘nsat ion—Proper Method of Computing Damage.

The amount payable under the ordinance respecting compensation 
to families of persons killed by accidents (ch. 48 of C.O. 1898) 
corresponding to Lord Campbell’s Act, is compensation for the 
personal individual pecuniary loss to each beneficiary from the 
point of maintenance or assistance, and in ascertaining the 
amount, the Court must take into account not the earning 
power of the deceased alone but also the pecuniary benefits 
accruing as a result of his death such as accident insurance 
which would not have become payable but for the accident, also 
accelerated value of life insurance moneys, and the value of 
the accelerated use of the estate left, the Court taking a reason­
able view of the case and giving what they consider under all 
the circumstances to be a fair compensation.

| Review of authorities and method on which compensation should 
be computed: Horner v. Canadian Northern R. Co. (1920), 55 
D.L.R. 340; (1921), 58 D.L.R. 154, 61 Can. 8.C.R. 547, referred 
to.] ?

APPEAL by the defendants from the assessment of 
damages made by Hyndman, J. without a jury in an action 
for damages under the ordinance respecting compensation 
to the families of persons killed in accidents. Damages 
reduced.

A. H. Clarke, K.C., and G. A. Walker, K.C., for appellant.
A. McL. Sinclair, K.C., for respondent.
Harvey, CJ.:—The plaintiffs are the administrators of 

the estate, with the will annexed, of the late Dr. Chambers, 
who was killed in a railway accident on the defendants’ 
line. This action is for damages suffered by the wife and 
only son. It was tried before Hyndman, J., without a jury, 
who assessed the damages at $80,000, which he apportioned 
$65,000 to the widow and $15,000 to the son, a boy of 4 years 
of age.
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This is an appeal by the defendants from the assessm. nt 
of damages merely on the ground that they are excessiv,.

Appeals from the verdicts of juries on the ground of 
excessive damages are of common occurrence but eases.», 
ments by a Judge are rarely questioned on that grout id. 
There was an appeal from the same trial Judge on the 
ground of the inadequacy of the damages, awarded in Kerley 
v. City of Edmonton (1916), 21 D.L.R., 8 Alta. L.R. 335. In 
that case the Court saw no reason for disagreeing with the 
opinion of the trial Judge on the quantum of damages t.itd 
it was, therefore, not necessary to consider carefully the 
principle upon which the judgment could have been properly 
altered.

In writing the reasons for the judgment, I said that I 
assumed the principle to be the same as if the appeal were 
from the verdict of a jury. Notwithstanding the opinion 
of Gwynne J. in Cossette v Dun (1890), 18 Can. S.C.R. 222, 
at p 256, that this is the correct view, I am of opinion 
that the later authorities notably, re Arnold Estate; 
Dominion Trust Co. v. New York Life Ins. Co., 44 D.L.R. 
12, [1919] A.C. 254 hold that except as to matters in whith 
the trial Judge has an advantage derived from observing 
the witnesses not only are the Judges of the Appellate 
Court free but they are bound to exercise their own judg­
ment.

I may say in the beginning that I have found no good 
reason for questioning the reasonableness of the $15,0(10 
awarded to the son and I shall not further consider it.

The deceased was a specialist in medicine and surgery, 
who had been practising his profession as a specialist fur 
between 8 and 9 years in Calgary. He was 46 years eld 
and his widow, whom he had married between 6 and 7 years 
before, was 32 years at the time of his death. He had a 
good practice and the evidence indicates that for some time, 
at least, it would probably have increased, perhaps not in 
volume, for apparently his time was almost, if not qui;e 
fully occupied, but in revenue. His net earnings for the 2 
years before his death were, as far as the evidence indicates, 
not less than $10,000 a year and in one of the years, nt 
least, were perhaps $15,000 or more.

In Homer v. C.N.R. Co. (1920), 65 D.L.R. 340, affirmed 
(1921), 68 D.L.R. 154, 61 Can. S.C.R. 647, in case in this 
Province for the death of a brakesman, aged 26, earning a 
little over $2,000 a year, his widow aged 23, and two small
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children were awarded $20,000 which this Court refused to 
set aside on the ground that it was excessive. The plain­
tiffs contend that the amount awarded in the present case 
is, in reality, much less proportionately.

It is necessary, therefore, to consider in some detail the 
principles on which the damages are to be allowed and the 
essential elements in the case.

On the first point, I think I cannot do better than quote 
the words of Patterson, J., of the Court of Appeal of Ontario 
in Beckett v. Grand Trunk R. Co. (1886), 13 A.R. (Ont.) 
174 at 196 where he says :—

“The subject must, of course, be approached with a dis­
tinct apprehension of the doctrine, now so well settled, that 
there is no question of solatium for injuries to the feelings 
or affections of the surviving relatives, or of punitive dam­
ages against the wrongdoer. It is compensation for such 
loss only as can be estimated on a pecuniary basis. The 
widow has lost her husband and the children their father; 
but the only aspect in which, under the statute, we can 
regard their loss is expressed in the question: how much 
worse off are they in their material circumstances than they 
would have been if he had lived?"

The estate left by the deceased was of a net value of 
approximately $66,000 which included $10,000 of life and 
accident insurance leaving $56,000 of acquired property, 
all of which the widow says he acquired since he com­
menced practice in Calgary, that is to say, in less than 9 
years, and she says he had very little when they married 
six and a half years before his death. In addition he pur­
chased a home, which he gave her and which was in her 
name at the time of his death, which she values at $16,000. 
In other words he acquired and set aside property of the 
value of about $70,000 in about 7 years. It is clear, there­
fore, that he did not spend nearly all of his income in living 
expenses.

The widow puts the latter at approximately $10,000 a 
year but it is apparent from her evidence in giving the 
details of such expenses that in some cases, at least, she 
is giving estimates of contemplated or desired expenditures 
rather than of past actual expenditures.

But if we take $10,000 a year as the average amount which 
they would have probably spent each year if he had lived, 
how much is it fair to say she is personally deprived of 
by his inability to provide it? I leave the consideration of
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the son to one side and consider her interest alone since t he 
sum of $65,000 is appropriated expressly to meet her 
financial loss. It may be noted, however, in passing that 
in her estimate of $10,000 a year are included items for I he 
support of the son, while the same items are included in t he 
evidence adduced to shew the son’s financial loss.

The evidence shews what we all know to be the fact, that 
investments can be made in Provincial and Dominion long 
term securities to yield from S>/t to 6l/t per cent. It seems 
unreasonable, therefore, to take for computation any rate 
of interest lower than 6 per cent. Perhaps before con­
sidering what is the actual pecuniary loss suffered by the 
widow it may be advisable to consider what direct pecuniary 
benefit she derived upon the death of the deceased.

She is the sole beneficiary under his will under whi li 
she becomes immediately possessed of an estate con­
servatively sworn at $66,000. He was in good health and 
the evidence shews that he had an expectancy under normal 
conditions of 23 years. The widow therefore acquires the 
use of $66,000 for 23 years as the result of the accident. 
$5,000 of this is accident insurance which would not have 
come to her at all but for an accident, therefore, not merely 
the use of that but the absolute corpus of it is a financial 
gain from the accident. This was pointed out by Lord 
Campbell in Hicks v. The Newport &c. which is reported 
in a note on p. 510 of 122 E.R., and in G.T.R. Co. v. Jennings 
(1888), 13 App. Cas. 800. Lord Watson at p. 805 referring 
to general life insurance moneys says:—“In such a case, 
the extent of the benefit may fairly be taken to be repre­
sented by the use or interest of the money during the period 
of acceleration.”

The other property of the estate to which she succeeds, 
of course, is in exactly the same position. If he had not 
met with the accident we may assume that he would have 
lived out the normal expectation and until then the widow 
would have had no use of the moneys which, by virtue of 
the accident, came immediately to her hands. There was 
accident insurance of $5,000 in the estate and $16,000 out 
of it payable directly to her, making a total of $20,000 
which is a direct benefit from the accident and to be set 
off against the loss. Then the rest of the estate amounting 
to $61,000 and other life insurance payable directly to the 
widow, $7,645 she receives 23 years accelerated use of.

The expert actuary called by the plaintiffs gives $257 as
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the present worth of $1000 payable 23 years hence, cal­
culating interest at 67'. In other words $257 of each 
thousand put aside at interest now will amount to $1000 
at the end of 23 years and $743 is, therefore, as the wit­
ness states, the present worth of the accelerated use for 23 
years of each $1000 which the widow receives. This gives 
a present benefit for the approximately $68,500 of estate 
and life insurance of $50,895.

In addition to this there is a policy of $10,000 nominal 
face value payable to the widow not as capital but in in­
come. The payments on it are $43 a month or $516 a year. 
The witness was not asked to capitalise this, but it can be 
done without difficulty with the use of logarithm tables 
and such a computation shews that the present capitalised 
value of these payments for the 23 years of the deceased's 
expectation of life reckoning interest only, annually is be­
tween $6,000 and $6,500. If interest were reckoned monthly 
as the payments are made it would come to nearly $1000 
more, but to be on the sure side I will take the amount at 
$6,000. We thus find a benefit to be deducted from any 
allowance for loss, of $20,000 for accident insurance, $50,- 
895 for value of acceleration of general estate and insur­
ance and $5,000 in respect of the income policy making a 
total of $76,895. These are all matters of fairly accurate 
ascertainment.

As against this she has lost all possibility of a larger 
estate being accumulated by the deceased’s efforts and pass­
ing to her on his death. As I have already shewn he was 
accumulating property rather rapidly but he was approach­
ing middle age where his keenness and energy would no 
doubt gradually lessen. Here we are in a field largely one 
of speculation, and one’s opinion is no doubt as valuable as 
another’s.

The above calculations have, in addition to the present 
value of $76,895 allowed for an estate coming into existence 
at the expiration of 23 years of the amount of the present 
estate with the ordinary life insurance viz : $68,500. It is 
necessary, therefore, to consider how much more than that 
the deceased would probably have left and how much should 
lie allowed to be set aside now to produce it. The insurance 
of $12,500, we will have to assume as constant, since there 
is no evidence that there will be any accretions to it by way 
of profit. The estate also is relieved of the payment of all 
insurance premiums which amounted to nearly $1,000 a 
year.
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The plaintiff’s expert says that $114,957 will produce ai 
income of $10,000 for 23 years. In my opinion $5,000 is 
as much as may be reasonably said to be the actual annua 
personal financial loss of the widow and that income woul- 
be equivalent to a present capital of $67,600 or almost 
$20,000 more than the capitalised financial benefit derived 
The damage suffered therefore is the amount necessary to 
add to $20,000 to make sufficient for investment now tc 
realise in 23 years a sum which may fairly be considère, 
to represent the reasonable probable additional accumula 
tions and accretions to the deceased’s estate.

We have already seen that $257 will amount to $1000 in 
23 years. In other words the accretions alone, without ad- 
ditional accumulations, would be almost three times th< 
present amount.

One must take into consideration all the contingencies 
including the possibility of the husband changing his will 
so that she would cease to be his sole beneficiary, but not 
forgetting at the same time the probabilities in such an 
event of the son taking her place, in which event the lia­
bility of the defendants would not be changed. One must 
also consider the chances of illness or other accidental loss 
of earning power on the part of the husband and of stop­
pages of earnings and increases of expenses by possible 
vacations for pleasure or for improvement to keep abrea- 
of the advances in his professional work. One must consider 
also that, while the evidence shews, that the husband' 
speculations and investments had apparently generally beet! 
profitable, there are always chances of reverses and allow­
ance must be made for such contingencies.

On the whole, therefore, while the deceased might, if hi 
had lived out his normal expectancy, have left an estate of 
half a million dollars it would not be fair or reasonable to 
assume that, but I think that on the evidence half that 
amount might be fairly anticipated. That involves the al- 
lowance being made for approximately $200,000 in addition 
to the $66,000 already provided for. The present worth of 
that amount at $267 for each $1000 is approximate!;, 
$51,000, from which we have $20,000 to deduct, leaving 
$31,000 as the amount necessary to provide for an estate 
in 23 years of a quarter of a million dollars, provision having 
already been made for an allowance to the widow in the 
meantime of $6,000 annual income for her own personal use 
After the 23 years her income will be that derived from a
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capital of $250,000, which at 6' ■ will amount to $15,000, to 
which is to be added the income from the $10,000 life in­
surance policy amounting to $516 a year.

I am free to say that these allowances are greater than 
I would be disposed to make upon the evidence as presented 
by the record but I desire to make all allowances for the 
benefit the trial Judge derived from hearing the widow give 
her evidence as to her previous manner of life and prospects.

If we test the situation by the actual figures as they at 
present stand we obtain the following results. The estate 
is worth $66,000. In addition the widow has $22,645 of 
insurance payable directly to her. This $88,500 at 6"- will 
give an annual return of $5,310 in addition to which there 
is $516 from the $10,000 income insurance policy giving a 
regular income of $5,826 a year leaving the principal intact 
which includes $20,000 of accident insurance which would 
not have been received but for the accident, one policy of 
$5,000 being the return from a premium of $1.00.

She is thus the owner of $20,000 of capital which she 
would not have received at any time but for the accident 
and she is in receipt of an annual income which will give 
her all the comforts of life and more of the luxuries than 
would probably have come to her if her husband had lived. 
Any damages allowed, therefore, will be in the way of pro­
viding her with a fund mainly for the purpose of leaving 
it on her death.

The husband’s obligation is to maintain his wife during 
her life not to provide her with an estate for disposition on 
her death.

It is apparent, therefore, that this stands in a somewhat 
different position from an allowance to keep her during life 
in a position of financial benefit equal to what could have 
been expected from her husband if he had lived though, 
in my opinion, it cannot be disregarded. In considering 
it, however, there should be some allowance for the $20,000 
of accident insurance which now will always be part of the 
widow’s capital allowance.

Taking everything into consideration, I am of opinion 
that $25,000 is a reasonable allowance to make to the widow 
as compensation for her personal financial loss. If she 
desires to use the income from it she will have an annual 
income for life on a 6% basis of $7,326 with an estate for 
disposition of $113,500.

It may seem strange that in the result the damages pay-
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able in the case of a person of receipt of a large income ami 
having considerable means should be little greater than in 
the case of a common brakesman as in the Horner case, 
but it is to be observed that as has already been pointed 
out it is only the financial loss that is compensated for and 
the larger the property the accelerated use of which is 
gained, and the greater the accident insurance, the more 
there is to reduce what would otherwise be pecuniary loss. 
A person might be of great wealth and in receipt of a large 
income and yet his death might result in no pecuniary loss 
to those dependent upon him and consequently give rise to 
no cause of action. Lord Watson said in the Jennings cas,, 
13 App. Cas. 800, at p. 804.

“When a man has no means of his own, and earns noth- 
ing, it is obvious that his wife and children cannot lie 
pecuniary losers by his decease. In like manner when by 
his death the whole estate from which he derived his in­
come passes to his widow or to his child ... no statutory 
claim will lie at their instance."

I would, therefore, allow the appeal with costs and reduc-' 
the amount of damages awarded to $40,000 to be appor­
tioned $25,000 to the widow and $15,000 to the son.

Stuart, J.:—The other members of the Court have set 
forth in their reasons for judgment, which I have had the 
advantage of reading, the many aspects in which this case 
may be considered. I do not think I should be able to add 
any new aspect or new consideration if I were to attempt 
to discuss the matter at any length. I agree that, in the 
circumstances of this case and with the evidence in the 
form in which it is, there is no reason why we should not 
review quite freely the assessment of damages made by the 
trial Judge. In order to do so I do not think it is necessary 
to feel any check to one's conscience and to say that Hynd- 
man, J., went beyond all possible reason in the matter.

I am quite satisfied, however, that the amount allowed to 
the wife was much too large, while on the other hand, 
I think the allowance to the child was possibly less than it 
should have been.

Inasmuch, however, as the other two members of the 
Court have agreed upon a certain sum I see no advantage 
of speaking at any length in giving reasons why I would 
be inclined to give a somewhat larger amount than they 
have decided upon, or in even naming the exact sum which 
I would allow.
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I agree that the appeal should be allowed with costs and 
the verdict reduced and as the naming of any sum by me 
would be ineffectual the result will be that the judgment 
will be reduced to $40,000, divided as indicated in the other 
judgments.

Beck, J.:—This is an appeal by the defendant company 
from the assessment of Hyndman J. of compensation to a 
widow and one child in an action brought by the plaint ill' 
company as administrator of the estate of the decease ! 
under the Ordinance respecting Compensation to families 
of persons killed by Accidents (ch. 48 of C.O. N.W.T. 1898) 
corresponding to Lord Campbell’s Act—also referred to as 
the Fatal Accidents Act 1846, 9-10 Viet. (Imp.) ch. 3, but 
the title of which is “An Act for compensating the Families 
of Persons killed by Accidents.”

I have purposely emphasised the title of the Act and of 
the Ordinance because it has an influence on their inter 
pretation. Blake v. Midland R. Co. (1852), 18 Q.B. 93, 118 
E.R. 35; Kenrick v. Lawrence & Co. (1890), 25 Q.B.D. 99 
at pp. 104-5.

Hyndman, J., assessed the compensation at $80,000, of 
which he allotted $65,000 to the widow and $15,000 to the 
only child of the deceased, a boy of 4 years of age.

In my opinion the amount allowed for compensation is 
excessive, and, as I think a careful consideration of the 
evidence will shew, so excessive as to lead to the conclusion 
that the trial Judge either took into consideration matters 
which he ought not, or omitted to take into consideration 
matters which he ought to have taken into consideration, 
and on a whole to have acted on a wrong principle. So that 
had the amount been fixed by a jury this Court could have 
set aside the verdict (C.P.R. v. Jackson (1915), 27 D.L.R. 86, 
52 Can S.C.R. 281, and cases therein discussed) ; but it is 
quite clear on the authorities that this Court has a muc i 
freer hand in dealing with the decision of a Judge than 
with the judgment of a jury.

I collected a number of English and Canadian cases whic.i 
point out the difference, in Rex v. O’Neil (1916), 25 Can. 
Cr. Cas. 323, 9 Alta. L.R. 365. To these may be added 
Greene Swift Co. v. Lawrence (1912), 7 D.L.R. 589 and Re 
Arnold Estate; Dom. Trust Co. v. N.Y. Life Ass’ce Co. 44 
D.L.R. 12, [1919] A.C. 254.

The opinion of Gwynne J., apparently shared by Fournier 
J., expressed in Cossette v. Dun, 18 Can. S.C.R. 222 at pp.
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256-7, in which he seems to place the findings of a Jud/e 
upon the same plane as the verdict of a jury, when con­
sidered in appeal, is not in accord with the later decisions 
in which the distinction is explicitly marked.

In the present case we are not called upon to consider 
conflicting testimony or testimony which could appreciably 
be affected by the demeanour or appearance of the witnesses 
and consequently we are in as good a position as the trial 
Judge to estimate the compensation.

The claim, that the $16,000 allotted to the child was ex­
cessive was not seriously pressed and I think it may stand ; 
leaving for our consideration only the allowance of $65,Odd 
to the widow.

Circumstances in the present case—the facts that the 
income of the deceased considerably exceeded all that was 
expended by him for the personal benefit of his family, that 
he had accumulated a considerable estate; that it would ap­
pear that these accumulations would probably in the course 
of his lifetime, had he not been accidentally killed, have bean 
very considerably increased—such circumstances call fur 
a careful consideration of the principles to be applied in 
fixing the compensation and of the matters to be taken into 
account in endeavouring to estimate it.

By reason of the principle of law expressed in the maxim 
actio personalis moritur cum persona, the executors or ad­
ministrators of the deceased have no right of action for the 
benefit of the estate arising out of the death of the deceased. 
See generally Broom’s Legal Maxims ; and Clark v. London 
General Omnibus Co., [1906] 2 K.B. 648.

The right of action given to the personal representatives 
by Lord Campbell’s Act is not for the benefit of the estate, 
but is to be brought in their name for the benefit of the 
beneficiaries and the personal representatives are merely 
trustees of the moneys recovered for the beneficiaries. 
Pulling v. Great Eastern R. Co. (1882), 9 Q.B.D. 110; Brad­
shaw v. Lancashire & Yorkshire R. Co. (1875), L.R. 10 C.P. 
189, at p. 192.

The plain inference is that the compensation to be given 
to the beneficiaries, which by the words of the Ordinance 
(sec. 3) are to be “such damages, as it thinks proportionate 
to injury resulting from such death to the parties respective­
ly for whom and for whose benefit such action has been 
brought," is compensation for the personal individual 
pecuniary loss to each beneficiary from the point of view of
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maintenance (in a wide and generous sense) or assistance, 
as the case may be, of the beneficiary in the manner and 
to the extent that the deceased maintained or assisted the 
beneficiary during his life time and might in reasonable 
probability be expected to have continued to do but for his 
premature deith. The estate, whether large or small, was 
at the disposal of the deceased (with some restrictions in 
this province) or would devolve according to law. In esti­
mating the individual pecuniary loss, expectations of benefit 
as legatee or next of kin are of importance only as a reason­
able probable source of income for maintenance or assistance 
in default of other provision ; while on the other hand actual 
immediate benefit as legatee or next of kin ought to be taken 
into account by way of mitigation of the loss.

The statute provides for recovery of compensation for 
all those dependent upon the deceased. It is not the inten­
tion that this compensation should be sufficient to enable 
the beneficiary to leave an estate for the benefit of those 
who may perhaps be dependent legally or morally upon the 
beneficiaries themselves ; but sufficient only to preserve the 
beneficiaries themselves personally in that pecuniary posi­
tion which was customary in the life time of the deceased, 
subject to reasonably anticipated changes. There are limits 
too to the capacity of any individual to spend money for his 
own maintenance, even in a wide and generous sense; an 
extreme limit which doubtless the Court would fix from its 
own knowledge. I think it will be found that the decisions 
accord with these views.

One of the earliest cases is Blake v. Midland R. Co., 18 
Q.B. 93. That case held that compensation could be given 
only for pecuniary loss to the beneficiaries. The Court in 
that case included an observation in its reasons for judg­
ment which I think it well to bear in mind (at p. Ill) :— 
“We must recollect that the Act we arc construing applies 
not only to great railway companies but to little tradesmen 
who send out a cart and horse in the care of an apprentice."

There is the Ontario case of Beckett v. G.T. R. Co., 13 
A.R. (Ont.), 174, affirmed by the Supreme Court of Canada, 
16 Can. S.C.R. 713, in which leave to appeal was refused by 
the Privy Council; See Jennings v. G.T. R. Co. (1887), 15 
A.R. (Ont.) 477, at p. 486. The Privy Council in G.T. R. Co. 
v. Jennings, 13 App. Cas. 800, 58 L.J. (P.C.) 1, said, at pp. 
803, 804, 805:

“In Becketts Case, as well as in the present, all the Courts
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below have justly held that the right conferred by statute 
to recover damages in respect of death occasioned by wrong­
ful act, neglect or default, is restricted to the actual 
pecuniary loss sustained by each individual entitled to sue. 
In some circumstances, that principle admits of easy appli­
cation; but in others the extent of loss depends upon data 
which cannot be ascertained with certainty, and must nece- 
sarily be matter of estimate, and, it may be, partly of con­
jecture. When a man has no means of his own, and earns 
nothing, it is obvious that his wife or children cannot be 
pecuniary losers by his decease. In like manner, when by 
his death the whole estate from which he derived his income 
passes to his widow, or to his ch'ld (as vas the case in Pym 
v. G. N. R. Co., 2 B. & S. 759 ; S.C. 4 B. & S. 396) no statutory 
claim will lie at their instance. A very different case arisi , 
when the means of the deceased have been exclusively de­
rived from his own exertions, whether physical or intel­
lectual. It then becomes necessary to consider what, but for 
the accident which terminated his existence, would hate 
been his reasonable prospects of life, work and remunera­
tion; and also how far these, if realised, would have con­
duced to the benefit of the individual claiming compensa 
tion.

Their Lordships are of opinion that all circumstann - 
which, though insufficient to exclude a statutory claim, may 
be legitimately pleaded in diminution of it, ought to be sub­
mitted to the jury, whose special function it is to assess 
damage, with such observations from the presiding judge 
as may be suggested by the facts in evidence. It appears 
to their Lordships that money provisions made by the hus­
band, for the maintenance of his widow, in whatever form, 
are matters proper to be considered by the jury in estimai 
ing her loss ; but the extent, if any, to which these ought to 
be imputed in reduction of damages must depend upon the 
nature of the provision and the position and means of the 
deceased. When the deceased did not earn his own living, 
but had an annual income from property, one half of which 
has been settled upon his widow, a jury might reasonably 
come to the conclusion that, to the extent of that half, the 
wi low was not a loser by his death, and might confine the 
estimate of her loss to the interest which she might prob­
ably have had in the other half. Very different consider­
ations occur when the widow’s provision takes the shape of 
a policy on his own life, effected and kept up by a man in the
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position of the deceased William Jennings. The pecuniary 
benefit which accrued to the respondent (the widow) from 
his premature death, consisted in the accelerated receipt of 
a sum of money, the consideration for which had already 
been paid by him out of his earnings. In such a case, the 
extent of the benefit may fairly be taken to be represented 
by the use or interest of the money during the period of 
acceleration ; and it was upon that footing that Lord Camp­
bell in Hicks v. Newport &c. R. Co., 4 B. & S. 403n (122 E.R. 
610) suggested to the jury that in estimating the widow’s 
loss, the benefit which she derived from acceleration might 
be compensated by deducting from their estimate of the 
future earnings of the deceased, the amount of the pre­
miums which, if he had lived he would have had to pay, out 
of his earnings for the maintenance of the policy."

In Hicks v. Newport &c. R. Co., supra, Lord Campbell in 
the course of his address to the jury said, at pp. 610, 511 
(122 E.R.):—

“I think you should first consider what would be the sum if 
there were no insurances... .If there be an insurance for 
£1,000 by seme Company that insured him against accidents 
by railways, and they (the family) being entitled to receive a 
£1,000 upon that policy, it is quite clear that there ought to 
be a deduction from the aggregate amount in respect of that 
£1,000 Then with regard to the policies upon his life inde­
pendently of accident, if you allow any deduction (and 1 
think >ou will probably consider that some deduction ought 
to be allowed), it will be only in respect, I should think, of 
the premiums that would be paid by the family or which 
would have been paid by himself if this fatal accident had 
not happened. • * • You will first make a calculation
and say what you think would be a reasonable sum that 
ought to be allowed as a compensation for the pecuniary loss 
his family would sustain had there been no insurance. You 
will then deduct from that the £1,000 insured against acci­
dents, and then any reasonable sum that you think should 
be further deducted in respect of the life insurances."

In Bradbum v. G.W.R. Co. (1874), L.R. 10 Ex. 1, Lord 
Campbell’s statement of the propriety of deducting the 
amount of accident insurance (in cases under Lord Camp­
bell’s Act) was approved. To come to the particular facts: 
The widow gave evidence of the amount which the deceased 
expended on the maintenance of the family. She estimated 
it at “around” $10,000 per annum.
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Under cross-examination she seemed to acknowledge that 
in giving the following items, she had included everything 
that ought to be included.

The items are: Groceries, $75 per month ; Butcher, $30 
per month ; Clothing for herself, $80 per month ; Clothing 
for child, $17 per month; Heating (gas), $35 per month 
Electric light and power, $6.25 per month; Taxes on home, 
$35 per month ; Insurance (fire), $5 per month ; maintenant 
of motor car (which she only contemplates having), $50 per 
month; Servants—Maid, $50, Washerwoman, $12, Floor 
man $5, Gardener $17; Nurse, Druggist and incidents to 
sickness, $20 ; Milk and bread, $21 ; Pin money, $75 ; Water, 
$2; Ice (season 18), $1.50;Telephone, $3.25; Amusements 
$40; Holiday tours ($3,000) every two years, taking chili! 
and maid), $125—total, $705. 12 x $705, $8,460.

Not only do some of the items seem to be excessive, judg­
ing from one's own experience, but some of the items explic­
itly include items which must be taken to be included in the 
allowance for the child (e.g„ his clothing, probably l/g oi 
the expenses of the biennial holiday tour; for the item 
included for travelling expenses and maintenance of u 
nurse) but the amount should of course be reduced by the 
cost of the maintenance of the deceased and the child as 
two members of the family. Evidently $6,000 a year or 
$500 a month would be an extremely generous calculation 
of the pecuniary loss suffered by the widow from the poinl 
of view of maintenance using this term, as I intend it, in 
a wide sense.

According to the evidence of the actuary, the present 
worth of an income of $6,000 a year during the expectancy 
of the deceased's life, is $68,974.62, say $69,000. This 
amount invested at 6% per annum will produce annually 
what seems a reasonable income for the maintenance of the 
widow as she was accustomed to live in her husband’s life 
time. But in accordance with decisions already referred to 
I think the following deductions ought to be made:—

Accident Insurance, $20,000; Accelerated value of life 
insurance moneys (Confederation, $5,000, Royal, $5,645, 
London, $2,000—-$12,645), say $9,500; Capitalised value oi 
income from policy of $43 a month, $6,340—Total, $35,840, 
leaving a balance ($69,000 less $35 840) of $33,160.

Leaving the account as it stands at this point, the widow 
if given a compensation of $33,160, would have in hand a 
cash amount which would insure her a permanent income 
of $6,000 per annum for her own personal individual main-
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tenance throughout the whole period of the expectancy of Saak- 
the deceased's life, without taking into account all “the KB
changes and chances of this mortal life,” which might have ----
occurred had her husband lived—e.g., sickness, retirement, Thk K,x,i 
vacations for pleasure or advancement in his profession. s»xumos

Then besides having already received from her husband a v. 
home valued at $15,000, she has received the whole of his Eukmenko. 
estate exceeding in value $55,000, which though in the course 
of time it might perhaps have considerably increased, yet 
would not with certainty have come to her even if her hus­
band predeceased her, and in relation to which some con­
sideration must be given to possible losses from unwise in­
vestments and unforeseen economic conditions.

In my opinion, taking these additional circumstances and 
possibilities into consideration, a fair compensation to be 
allowed to the widow is $25,000.

I am disinclined to go further than I have done into a 
minute calculation of figures because these cases are com­
monly tried by juries and I think it has never been intended 
that they should make exact calculations.

It was said in Rowley v. L. & N. W. R. Co. (1873), L.R.
8 Ex. 221, at p. 231, by Brett, J. :

“To the best of my belief the invariable direction to juries, 
from the time of the cases I have cited until now, has been 
1 that they must not attempt to give damages to the full 
amount of a perfect compensation for the pecuniary injury, 
but must take a reasonable view of the case, and give what 
they consider, under all the circumstances, a fair compen­
sation.’ I have a clear conviction that any verdict founded 
on the idea of giving damages to the utmost amount which 
would be an equivalent for the pecuniary injury, would be 
unjust.”

For the reasons indicated I would reduce the allowance to 
the widow from $66,000 to $25,000, and give the costs of the 
appeal to the appellant.

Appeal allowed.

THE KINO EX REL SANDERSON v. EREMENKO.
Saskatchewan King's Bench, McKay, J. May 18, 1921.

Certiorari (SIB—11)—Dismissal of Complaint by Justice—Lack of 
Evidence-—Right of Appeal—No Special Ci reman tance* for 
Granting.

Where a Justice dismisses an information and complaint because 
there was no proof before him of the notice of complaint re­
quired by sec. 34 (1) of the Stray Animals Act R.S.S., 1920 
ch. 124 having been given, It is a matter of evidence which
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Sask. can be supplied on appeal and there being a right of appeal
------ from his Judgment, certiorari will not be granted in the al>
K.B. sence of special circumstances.
------ | Rex v. Larson ante p. 376 followed.]

The Kino
ex bel APPLICATION for a writ of certiorari for the removal 

Samikbhon int0 the Court of King’s Bench of a judgment by a Justice 
Eskmkxko. °f the Peace dismissing an information and complaint that 

the impounding of certain cattle was illegal and that the 
damages claimed were excessive. Application refused.

P. H. Gordon, for Sanderson.
C. E. Gregory, K.C., for Eremenko.
H. E. Sampson, K.C., for the Justice of the Peace.
McKay, J.:—This is an application for a writ of certiorari 

for the romoval into this Court of a certain order or judg­
ment dated November 21, 1920, made by Clement Blythman. 
J.P-, whereby the information and complaint of the said Ert 
menko, that the impounding of certain cattle by Sanderson 
was illegal, and that the damages claimed were excessive, 
was dismissed, or for an order quashing the said judgment 
or order, and for an order that the said impounding was 
illegal without the actual issue of a writ of certiorari, upon 
the following grounds:—

(a) That there was no evidence to support the said judg­
ment or order, (b) That on the evidence given, the said 
presiding Justice should have held that the pounding was 
illegal, (c) That no objection was taken to the fact that 
a notice of intention to complain was not served upon the 
pound-keeper. (d) That such notice was in fact 
actually served on the first day of November, 1920. (e)
That no proof of such notice was necessary. The said pre­
siding Justice had no jurisdiction to receive the information 
or complaint and no jurisdiction to adjudicate upon the case.

At the hearing of this application Mr. Gregory took the 
position that where the applicant had a right of appeal cer­
tiorari should not be granted unless special circumstances 
were shewn, and as the applicant herein had the right of 
appeal and no special circumstances were shewn this appli­
cation should be refused.

In Crankshaw’s Criminal Code, 1915 ed. at p. 1153, the 
author states as follows :—“Where there is a remedy by 
review or appeal, a certiorari should not be granted unless 
under exceptional circumstances, but the discretion of the 

, Court, as to granting it, should be exercised by refusing 
it, unless special circumstances are shown therefor,” and 
cites a number of cases which support this proposition.
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In King v. O'Brien (1917), 41 D.L.R. 97, 29 Can. Cr. Cas. 
141, 46 N.B.R. 276, the Appellate Division of the Supreme 
Court of New Brunswick held that, if there is a right of 
appeal from summary conviction but it has not been taken 
advantage of, certiorari will not be granted, unless there 
are exceptional circumstances.

I agree with the above proposition laid down by Crank- 
shaw. See also Rex v. Larson not yet reported decided by 
my brother Bigelow.*

In this case at Bar the applicant had a right of appeal, 
but did not appeal, and no special circumstances are shewn 
why a writ of certiorari should be granted.

It would appear the Justice dismissed the information 
and complaint because there was no proof before him of the 
notice of complaint required by section d4 (1) of the Stray 
Animals Act, R.S.S. 1920, ch. 124, having been given. This 
is a matter of evidence which the informant could have sup­
plied on appeal. The application is dismissed, but under the 
circumstances of this case without costs.

Application refused.

ACiHION v. STEVENS.

British Columbia Court of Appeal. Macdonald, C.J.A., Martin, 
Galliher and McPhilllpa, JJ.A. June 7, 1921.

Cost* (#11—.18)—Payment Into Court—Plaintiff Recovering Less 
than Amount Paid in—Defendant in First Instance not Deny­
ing Liability—Subsequent Denial of Liability—B.C. Rule 2tH>.

Under B.C. Rule 260 when the amount recovered by the plaintiff 
is less than that paid into Court by the defendant, the de­
fendant is entitled to judgment carrying the costs subséquent 
to payment in, but not including the costs occasioned by the 
issue of liability which latter costs should with those incurred 
before payment in, go to the plaintiff. The fact that the de­
fendant did not in the first instance deny liability does not 
affect the disposition.

[Wagstaffe v. Bentley, [1902] 1 K.B. 124 followed.]

APPEAL by plaintiff from the judgment of Morrison, J., 
as to the disposition of costs when payment into Court has 
been made and the plaintiff recovers less than the amount 
paid in.

A. Bull, for appellant.
A. H. NacNeill, K.C., for respondent.
Macdonald, C.J.A.:—The defendant paid into Court a sum 

of money as sufficient to satisfy the plaintiff’s claim. At 
the time of payment in there was no denial of liability but 
•See 60 D.L.R. 376.
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BC. subsequently defendant was allowed to deny liability an.I 
c A the action proceeding to the trial the plaintiff recovered les

’ than the amount paid into Court.
Aohios The Court is now asked to define the issues upon which d< - 
Steves». pend the rights of the parties to the costs of the action under 

the statute, which enacts that the costs shall follow the event 
It has been decided in England by the Court of Appeal in 
Wagstaffe v. Bentley, [1902] 1 K.B. 124, that the question of 
liability and the quantum of damages are distinct issue 
and that when the amount recovered is less than that paid 
into Court, the defendant is entitled to judgment carrying 
the costs of the action subsequent to payment in, but not 
including the costs occasioned by the issue of liability, which 
latter costs should with those incurred before payment 
in, go to the plaintiff.

The rule which was then similar to our R. 260 was after­
wards amended in England but not here, to enable the 
Court to deprive the plaintiff of his said costs. The later 
case of Davies v. Edinburgh Life Ass’ce Co., [1916] 2 K.ti 
852, is not in point, since it merely decides that the amended 
rule while giving power to deprive, gave the Judge no power 
to order the plaintiff to pay to defendant the costs of the 
issue as to which the plaintiff had succeeded.

The fact that the defendant did not in the first instance 
deny liability in no way affects the disposition of this 
motion.

The costs therefore should follow the-respective events 
as in Wagstaffe v. Bentley, supra, and there should be no 
costs of this motion.

Martin, J.A., agrees.
Galliher, J.A.:—In this case there were two events to be 

tried out under the amended pleadings. First liability, and 
second, quantum of damages.

The plaintiff has succeeded on the first and is entitled to 
the costs of that event. As to the second, he obtained judg 
ment for less than the amount paid into Court.

The English rule which was then the same as our R. 26«' 
was interpreted in Wagstaffe v. Bentley, [1902] 1 K.B. 
124, a case in the Court of Appeal, in which it was held per 
Collins, M.R., and Stirling and Matthew, L.JJ., that as 
the plaintiff had recovered less than the amount paid in 
there should be judgment for the defendant with the 
general costs of the action, with costs to the plaintiff upon 
the issue upon which he succeeded.

We have not in our R. 260, the amendment made to the
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English rule in August, 1913, under which the case of 8|lsk- 
Davies v. Edinburgh Life Ass'ce Co., [1916] 2 K.B. 852, was r A
decided. —

I do not think that the fact that the money paid in at D,ÿ"* 
first inadvertently or otherwise, was without denial of city or 
liability, should alter the case, in view of the fact that the Moosr jaw. 
defendants amended denying liability and the trial pro­
ceeded on that basis.

The plaintiff is of course, entitled to the costs of appeal.
McI’hillips, J.A., agrees.

DVXN v. CITY OF MOOSE JAW.
.Saskatchewan Court of Appeal, Haultain, C.J.S., Lament and 

Turgeon, JJ.A. July 7, 1921.
($1I1H—110)—Hale of Ijand—Vendor to Clear of Back 

Taxe»—Purchaser Informed by City Officials that only 1910 
and 1920 Taxes not Paid—1918 Taxes not Paid—Land Adver­
tised for Hale—Payment Made by l*ureliaser to Prevent Hale— 
Action for Recovery Back—No Notice <«iven to Vendor-—Dam­
age—Prejud Ice.

Under the terms of sale of certain lots it was agreed that the ven­
dor was to clear the lots from the taxes in arrear, and it was 
arranged between the parties that the purchaser should re­
tain out of the purchase-money the amount of the 1919 taxes 
and the proportion of the 1920 taxes and that he should assume 
these taxes; no mention was made of the 1918 taxes as those 
were believed by both parties to have been paid. The 1918 
taxes had not in fact been paid, although upon making inquiry 
at the proper office the purchaser was informed that only the 
1919 and 1920 taxes were unpaid, and the purchaser had to pay 
the 1918 and 1919 taxes in order to prevent the land from being 
sold for taxes by the city corporation. In an action to recover the 
1918 taxes from the city corporation the Court held, reversing 
the trial judgment in favour of the plaintiff, that the vendor was 
under obligation to clear the taxes in arrear, and that had she 
been notified she might have paid the taxes at once, and in the 
absence of notice to the vendor the Court could not assume that 
she would not have made good her contract, and had she done 
so the plaintiff would not have been prejudiced in any way and 
he had not therefore shewn such damages or prejudice as would 
estop the city corporation from claiming the 1918 taxes.

[Compania Naviera Vasconzada v. Churchill, etc. [1906] 1 K.B. 237, 
76 L.J. (K.B.) 94, followed ]

APPEAL by defendant from a judgment in favour of the 
plaintiff for taxes paid by him to the defendants under pro­
test. .

The facts and circumstances of the case are fully set out 
in the judgments reported.

W. A. Beynon, for appellant.
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CJL

Moohk Jaw.

W. H. B. Spotton, for respondent.
Haultaln, CJ.S. :—The provisions of sec. 433 of the Citv 

Act, 6 Geo. V., 1915 (Sask.), ch. 16, [R.S.S. 1920, ch. 86, sec. 
460] seem to me to afford a complete answer to the plain­
tiff’s claim. That section enacts as follows:—

433. The taxes due upon any land may be recovered 
from any owner or tenant originally assessed therefor, 
and from any subsequent owner of the whole or any pari 
thereof; and such taxes shall be a special lien upon the 
land and shall be collectible by action or distraint in 
priority to every claim, privilege, lien or incumbrance of 
any person except that of his Majesty, and the lien ami 
its priority shall not be lost or impaired by any neglect 
omission or error of any officer of the city.
In this case the taxes in question were due upon the land 

They were, therefore, recoverable against the person 
originally assessed therefor, and against the plaintiff as a 
subsequent owner of the land at the time that he paid 
them. The taxes were a special lien upon the land, and the 
lien and its priority could not be lost or impaired by air 
neglect, omission or error of any officer of the city. In any 
event, the plaintiff has not, in my opinion, shewn that he 
has altered his position prejudicially owing to the income t 
information given to him by the city. If, as I have found, 
he is liable to pay the taxes in question, he has his remedy 
against his vendor, who was bound under the contract to 
pay all taxes. If he has overpaid his vendor, he has his 
remedy against her, and there is nothing in the evidence to 
shew that he has even demanded the overpayment back, 
much less that the amount is not recoverable.

I would allow the appeal with costs. The judgment below 
should be set aside, and judgment entered for the defendant 
dismissing the action with costs.

Lament, J.A.:—This is an appeal from a judgment in 
favour of the plaintiff for taxes paid by him to the defend­
ants under protest and under the following circumstances. 
In April, 1920, one Ida Macklin, through her agent, wrote 
the plaintiff as follows :—

“I hereby agree to sell to you lots 20 and 21, in block 23, 
in Rosemont Addition to the City of Moose Jaw, Plan No. 
K4594 and house as it stands, except tenant’s fixtures, at 
$6,500.00 on terms that you are to assume the mortgage 
now registered against the said property and pay the bal­
ance of the purchase money in cash upon delivery of title.
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All adjustments to be made as of and possession given on Sllsk' 
completion of transfer." C A

The plaintiff accepted this offer. He then telephoned the ----
defendants to ascertain the amount of taxes against the said Dl »«
lots, and was informed that there were no taxes in arrear C|T'Y' nF 
except the taxes for 1919. In settling with Mrs. Macklin for Moose j vv. 
the property, the plaintiff retained the taxes for 1919 and 
the proportion for 1920, together with some other claims, 
and paid her the balance of the purchase money and re­
ceived title. In October, when he went to pay the taxes, he 
learned for the first time that the taxes for 1918—amount­
ing to $135.44—had not been paid, and that the defendants 
were about to advertise the lots for sale for unpaid taxes.
These taxes, through an error on the part of some official, 
had not been carried forward to the 1920 assessment roll, 
and, in giving the information to the plaintiff, the clerk who 
gave it evidently only looked up the roll for 1920, which was 
supposed to contain an accurate statement of existing taxes.
Under protest, and to prevent the lots being sold, the plain­
tiff paid the 1918 taxes, and then brought this action to 
recover the amount so paid from the city. The ground upon 
which he bases his claim is, that the defendants, having 
notified him that there were no taxes in arrear except those 
of 1919 (and he having settled with Mrs. Macklin on that 
basis), were estopped from afterwards claiming the taxes 
for 1918.

A representation which will estop the representor from 
afterwards setting up a state of affairs different from that 
represented, must be (1) a representation of an existing 
fact ; (2) it must have been acted upon by the party to whom 
it was made and in the manner intended, and (3) the party 
to whom it was made must thereby have altered his position 
to his prejudice. 13 Hals. 377, et seq., Compania Naviera 
Vasconzada v. Churchill and Sim, [1906] 1 K.B. 237, 75 
L.J. (K.B.), 94.

Unless, therefore, the plaintiff acted upon the representa­
tion made to him and altered his position to his prejudice by- 
reason thereof, the city is not estopped from claiming the 
taxes for 1918, even apart from the curative sections of the 
Act relied on by the defendants.

Did the plaintiff act to his prejudice? Under the agree­
ment between himself and Mrs. Macklin, the plaintiff was 
under obligation to pay all the purchase money over and 
above the mortgage to Mrs. Macklin, and she was under 
obligation to clear the lots from the taxes in arrear. It was



400 DOMINION LAW REPORTS [60 DX.lt.

Seek. arranged between the plaintiff and Mrs. Macklin’s agent 
CJL that the plaintiff should retain out of the purchase mon.
---- the amount of the 1919 taxes and the proportion of the 1920
Dean taxes, and that he should assume these taxes. No mention 

City or was ma(ie of the 1918 taxes, as these were believed to haw 
Moose Jaw. been paid. The plaintiff therefore did not assume the 19U 

taxes. The legal position then was this: That the plaintiff 
had performed his obligation under the contract by payin ' 
the purchase money to Mrs. Macklin, but she had not pi" - 
formed her obligation of clearing the lots of the taxes. When 
the plaintiff found the taxes for 1918 were not paid, he did 
not, so far as the evidence shews, even notify Mrs. Macklin 
of her unfulfilled obligation to pay these taxes. Had she 
been notified, she might have paid the taxes at once. With­
out notice to her, how can we assume that she would not 
have made good her contract and thus prevented the lots 
from being offered at the tax sale? Had she done so, it is 
clear, the plaintiff would not have been prejudiced in any 
way.

In 13 Hals., para. 542 at p. 384, the author says: “The 
mere payment of money under a mistake of fact induced by 
the representation in circumstances where there is not the 
slightest difficulty in getting it back, is not such damage or 
prejudice as will give rise to an estoppel."

For this proposition he cites Carr v. London & North- 
Western R. Co. (1875), L.R. 10 C.P. 307, as explained in 
Compania Naviera Vasconzada v. Churchill and Sim, supra. 
In the latter case, Channell, J„ at p. 250, in referring to 
Lord Esher’s remarks on the former case, said :—

"I think, however, that the learned judge must be con­
sidered to have been referring to the facts of the case be­
fore him, where apparently there would not have been the 
slightest difficulty in getting the money back, and that it 
cannot be truly said as a general proposition that a person 
cannot be prejudiced by having made a payment which he 
has a legal right to get back from the person to whom he 
paid it, unless it is shewn that such person is insolvent. 
It appears to me that the parting with the money, and con­
sequently the being out of it for a certain period of time, 
coupled with the trouble and possible expense of establish­
ing: the legal right to get it back, may amount to an acting 
to the payer's prejudice sufficiently to establish an estoppel 
against the person in reliance upon whose statement he has 
made the payment."

The onus of proving prejudice is on the plaintiff. If to
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create an estoppel it is necessary to shew not only the part- Saak-
ing with the money, but that, to get it back would occasion c A
trouble and probably expense, to say the least, it follows, 
in my opinion, that the onus is on the plaintiff of shewing U,NN 
that a request to Mrs. Macklin to fulfil her obligation under (.n'v' w 
the contract or that notice to her that the taxes for 1918 m««w Jaw 
were still unpaid, would not have been sufficient to secure 
their prompt payment. This onus the plaintiff has not dis­
charged. His action, therefore, in my opinion, fails.

The appeal should be allowed with costs, the judgment 
below set aside, and judgment entered for the defendants 
with costs.

Turgeon, J.A. (dissenting):—In July, 1920, the respon­
dent purchased from Ida May Macklin, Lots 20 and 21 in 
Block 23, Rosemount Addition, in the city of Moose Jaw. The 
purchase price agreed upon was $6,500, out of which the 
respondent was to pay certain encumbrances and all taxes 
in arrear, as well as the current taxes down to June 6, 1920, 
the balance only to go to the vendor. In order to ascertain 
the amount of the taxes due to the appellant, the respondent 
made inquiry at the office of the city treasurer, and was in­
formed that the only taxes unpaid on this property were 
the current taxes for 1920 and the arrears for 1919. He 
therefore deducted from the purchase money $203.43, to 
meet these taxes, and paid the balance of the $6,500, less 
the amount of the encumbrances, to the vendor, who lives 
in the Province of Ontario. In September or October the 
respondent took steps to pay the taxes due upon the lots, 
when he was informed by the city treasurer that the taxes 
for the year 1918 were also in arrear. Admittedly this was 
the first intimation made to him of the existence of any 
other claim by the appellant than for the taxes for 1919 and 
1920. Had he been informed of these arrears before com­
pleting his transaction with the vendor, he would have been 
entitled, under his contract, to charge the amount against 
the money payable to her. In the meantime he had parted 
with it. The respondent in his evidence then goes on to 
say:—

"The city authorities proceeded to advertise the property 
for sale for taxes for 1918 and 1919, and in order to protect 
my title to the property I-paid to the city treasurer as alleged 
in my pleadings, under protest and with a denial of liability, 
the taxes for the two years, the payment under protest and 
the denial of liability applying to the 1918 taxes only and

26—60 D.L.B.
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not to the 1919 taxes. The total of the 1918 taxes are 
$136.44 as shewn by my pleadings."

This is the only evidence we have upon the important 
matters of the proceedings taken by the appellant’s officia 
against the property and of the protest and denial of lia­
bility which accompanied the payment made by the respi in­
dent, except that the city treasurer also testified that tin- 
property was advertised for sale. If the protest was in 
writing, it was not produced. It, no doubt, would have bvi n 
more satisfactory if more light had been thrown upon tho-. 
matters at the trial, because a party who pays money over 
to another, which he knows he is not legally bound to pa. 
is generally expected, in an action to recover the money s» 
paid, to make out a good case of compulsion, on the one 
hand, and of an unequivocal notice on the other hand to tin 
party exercising the compulsion, that the payment is made 
under protest and without any waiver of rights.

Just what facts will constitute a sufficient compliance with 
these legal requirements in a particular case, is for the Court 
to decide. However, the statement of the respondent upon 
these points, such as it is, is not questioned or contradicted, 
and I think we are justified in assuming, therefore, that he 
made this payment under protest, without in any way in­
tending to give up his right, and solely in order to stop the 
tax sale proceedings, which would have gone on if he had 
not made the payment.

In these circumstances, I think the respondent is entitled 
to recover the amount so paid to the appellant. Street \ 
The Corpn. of Simcoe (1862), 12 U.C.C.P. 284; Spring-Rice 
v. Town of Regina (1901), 5 Terr. L.R. 171.

I think the rule of estoppel applies against the appellant 
in this case, and, as I base my judgment upon that ground. 
I do not find it necessary to examine the questions raised 
regarding the condition of the tax roll. I think it is no 
answer to the respondent's claim against the appellant to 
assert that he likewise has a claim which he might have 
asserted against his vendor who, it must be remembered, 
resides out of the jurisdiction in the Province of Ontario. 
Compania Naviera Vasconzada v. Churchill & Sim, [1906] 
1 K.B. 237, 75 L.J. (K.B.) 94.

It was also argued by counsel for the appellant that the 
respondent is precluded from disputing the appellant’s claim 
for the 1918 taxes by reason of secs. 460 and 461 of the City 
Act, R.S.S. 1920, ch. 86. These sections contain curative 
provisions, and the primary object of their enactment wan
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to put an end to the raising of technical defences in evasion 
of the payment of taxes. They cannot, in my opinion, be 
advanced as an answer to a claim of substantive right such 
as is set up by the respondent in this case.

The appeal should be dismissed with costs.
Appeal allowed.
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THE BANK OF MONTREAL v. THE DOMINION BANK.
Ontario County Court, County of York, Wlddlfleld Co. Ct. J.

February 20, 1921.
1. ILinks (#IVB—104)—Oiequo—Low* of—Notice to Bank— 

Forged Endorsement—Notice to Huhse<|in‘iii Endorsers—Bills 
of Exchange Act, R.8.C. 1906, ch. 11», wv. 50.

The different branches or agencies of a bank are to be regarded ns 
separate and independent endorsers for the purpose of the 
notice required under sec. 50 of the Bills of Exchange Act 
R.8.C. 1906, ch. 119. which protects the paying bank only if 
notice of an endorsement being a forged or unauthorised en­
dorsement is given to each subsequent endorser within the 
time and in the manner mentioned in the section.

2. Cheques (#11—14)—Effect of Acceptance by Bank After It Is
in Hands of a Third Parly—Negotiability.

The effect of an acceptance of a cheque by the bank, after it his 
got into the hands of third parties is to substitute the lia­
bility of the bank for that of the drawer and the cheque there­
by becomes negotiable as cash.

[Gaden v. Newfoundland Savings Bank. [1899] A.C. 281 distin­
guished; Boyd v. Nasmith (1888), 17 O.R. 40, followed ]

ACTION against the defendant as subsequent endorser to 
recover the amount of a cheque, which was lost and pay­
ment stopped. Endorsement of the payee’s name was 
afterwards forged and the cheque paid by the plaintiff bank, 
notwithstanding the order stopping payment. Action dis­
missed.

J. A. Worrell, K.C., for plaintiffs.
L. B. Campbell, for defendants.
Widdifield, Co. Ct. J.:—On February 26, 1918, the Hydro- 

Electric Power Commission of Ontario issued a cheque for 
$215 on a Toronto branch of the plaintiff bank to the order 
of “G. Pace," marked “for services.” On March 8, Pace 
lost this cheque, together with other papers, and the next 
day he went to the bank and gave notice of the loss. He 
also notified the drawers, and, on June 11 they wrote the 
bank as follows:—

“Cheque H-6675 of the Hydro-Electric Power Commission 
dated Feb. 26th, 1918 in favor of G. Pace for $215 has been 
lost or destroyed and a duplicate cheque is being issued in
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Ont.

Cy. Ct

Bank of 
Montreal

Dominion

lieu thereof. I would be glad if you would arrange to have 
payment of the original cheque stopped in case it is pre­
sented.”

On September 9, 1918, a man representing himself to be 
Gordon Pace purchased some clothing from Lessor Bros., 
a retail firm in Montreal, and tendered the lost cheque in 
payment. As he was a stranger to Lessor Bros, they re­
fused to accept the cheque but agreed to send it to Toronto 
for collection, and, if paid, pay him the balance. On this 
understanding the man endorsed the cheque “Gordon Pace," 
which I find was a forgery. Lessor Bros., without endors­
ing the cheque, handed it to the branch of the Dominion 
Bank in Montreal with which they do business, and it was 
stamped for deposit to their credit. The Dominion Bank 
endorsed the cheque, below the forged endorsement, as fol­
lows:—“Pay any bank or order for the Dominion Bank, St. 
Lawrence Boulevard branch, Montreal, W. A. Fisher, 
Manager.”

On September 10, the cheque was sent to the Dominion 
Bank at Toronto for collection, with a stamp on its face 
shewing it to be a bill for collection, with a request that the 
Toronto office wire Montreal if the cheque was paid.

On September 12, the Dominion Bank at Toronto sent 
the cheque to the branch of the plaintiff’s bank on which il 
was drawn and the plaintiffs marked it “accepted” and 
charged it to the account of the drawers, and the next day 
the cheque passed the Toronto Clearing House.

On the cheque being “accepted” the Dominion Bank al 
Montreal was notified by wire and the |216 was credited 
to Lessor Bros., and by them checked out the following 
day.

On October 10, the Hydro Electric Commission discovered 
that the forged cheque had been charged to their account 
and the same day they returned the cheque to the plaintiffs 
calling their attention to the fact that “Your bank was com­
municated with asking you to refuse payment of the cheque 
if presented.”

On October 12 plaintiffs wrote the defendants at Toronto 
advising defendants of the forgery. No notice of the 
forgery was sent to the St. Lawrence branch of the bank at 
Montreal.

There was some further correspondence between the 
Toronto banks, and on November 16 the defendants re­
pudiated liability.

There is a well known custom among banks in dealing
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with countermanded cheques. A colored slip containing 
the particulars of the “stopped" cheque is attached to the 
page of the ledger containing the drawer’s account. This 
was not done in this case although the plaintiffs had verbal 
notice from Pace and written notice from the drawers. This 
information was not given to the ledger-keeper, and it is 
admitted that if the custom had been followed this cheque 
would not have been paid.

The plaintiffs rely on sec. 50 of the Bills of Exchange 
Act, R.SC. 1906, ch. 119. This section protects the paying 
bank only “if notice of the endorsement being a forged or 
unauthorized endorsement is given to each such subsequent 
endorser within the time and in the manner in this section 
mentioned." Sub-section 3 provides that the notice "may 
be given in the same manner, and if sent by post may be 
addressed in the same way, as notice of protest or dishonour 
of a bill may be given or addressed under this Act.”

The Dominion Bank at Toronto was not an endorser sub­
sequent to the forged endorsement. The only subsequent 
endorsement was that of the St. Lawrence branch of the 
bank at Montreal. The different branches or agencies of a 
bank are to be regarded as separate and independent en­
dorsers for the purpose of giving notice of dishonour; The 
Queen v. Bank of Montreal (1886), 1 Can. Ex. 154; Rex. v. 
Lovitt, [1912] A.C. 212 at p. 219. I think they must also 
be held to be separate endorsers for the purpose of notice 
under sec. 50. It is just as important for the endorser to 
know promptly that a previous endorsement is a forgery as 
it is to know that the drawer has no funds, or not sufficient 
funds to meet payment.

Mr. Worrell contends that, in any event, R. 26 (f) of the 
clearing house makes the defendants liable apart from the 
provisions of sec. 50. I think this rule must be read in 
connection with the Act and subject to it. But I have 
serious doubts whether the rules of the clearing house apply 
here. The cheque had been accepted by the plaintiffs be­
fore it went to the clearing house, and it was admitted there 
was nothing to prevent the defendants obtaining payment 
of the cheque instead of getting an acceptance. On the 
argument I suggested that the effect of an acceptance of a 
cheque by a bank was to substitute the liability of the bank 
for that of the drawer, and the cheque thereby became 
negotiable as cash, having in mind Boyd v. Nasmith 
(1888), 17 O.R. 40. Mr. Worrell argued that the judgment

Ont.

Cy. Ct.

Bank of 
Montreal

Dominion
Bank.
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in Gaden v Newfoundland Savings Bank, [1899] A.C. 281, 
establishes the rule that the only effect of an acceptance 
is an admission by the bank that it has funds to meet the 
cheque when presented. That part of the judgment deal­
ing with this phase is as follows, at pp. 285, 286:—

“It is contended on behalf of the appellant that the 
initialling of the cheque had the effect of making it current 
as cash. It does not, however, appear to their Lordships, 
in the absence of evidence of such a usage that any such 
effect can be attributed to this mode of indicating the ac­
ceptance of a cheque by the bank on which it is drawn. A 
cheque certified before delivery is subject as regards its 
subsequent negotiation, to all the rules applicable to un­
certified cheques. The only effect of the certifying is to give 
the cheque additional currency by shewing on the face that 
it is drawn in good faith on funds sufficient to meet its pay­
ment, and by adding to the credit of the drawer that of the 
bank on which it is drawn.”

In that case the Court was dealing with the case of a 
cheque marked before delivery—a cheque never out of the 
possession of the payee. The distinction between a case of 
that kind and an acceptance after the cheque has got into 
the hands of a third party is pointed out in Falconbridgi 
on Banking, p. 765:—“The cheque is duly paid and there 
fore the conditional payment or satisfaction of the original 
consideration by the giving and taking of the cheque be­
comes absolute.” See also Boyd v. Nasmith, supra.

In Northern Bank v. Yuen (1909), 2 Alta. L.R. 310, Beck 
J. referring to the above citation from the Gaden case, 
says at p. 315:—“These words . . . shew also that the 
acceptance of a cheque by the bank-drawee creates a direct 
liability on the part of the bank to the holder of the cheque." 
If this liability is created by acceptance before the cheque 
is sent to the clearing house, I do not see how it assists the 
plaintiffs if the cheque was subsequently and unnecessarily 
sent to the clearing house.

It was admitted that the effect of the countermand by 
the payee and the drawers of the cheque was to prevent 
the bank from recovering from the drawers (its cus­
tomers) ; that as regards the drawers the bank was negli­
gent in its duty to its customers. But it is said the 
plaintiffs owed no duty to the defendants. While it is an 
elementary principle of law that there can be no negligence 
where there is no duty, I am not prepared to say the plain-
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tiffs owed no duty to the defendants in the circumstances of 
this case. If the Montreal branch of the defendant bank 
had sent the cheque direct to the drawee-bank for collection 
I do not see how, having regard to the well known custom 
of bankers in thin respect, it can be argued the plaintiffs 
owed no duty to the defendants. And I fail to see how the 
parties are, or should be, in any worse position because the 
cheque was sent to the defendant bank indirectly instead 
of directly. In Shearman & Redfield on Negligence, vol. 
3, para. 586, pp. 15112, 1593, it is said:—

“The duty of a banker to collect paper left with him for 
collection, not being founded on express contract, but on 
implied agreement arising from the custom of banks, the 
duty is raised or the agreement implied in behalf of such a 
person as may be beneficially interested in having the duty 
performed ; so that if A. leaves a note for collection, and B. 
becomes the owner oi it before the time for the perform­
ance of the duty arises, the latter is the proper person to 
bring suit for an injury arising from the neglect of that 
duty; citing Bank of Utica v. M'Kinster (1833), 11 Wend. 
473.

In Allen v. Merchants Bank (1839), 22 Wend. 215, it was 
held that where a bank received on good consideration a 
note or bill for collection it is liable for neglect, omission 
or other conduct by which the money is lost, or othe; injury 
sustained by the owner of the note unless there be some 
agreement to the contrary express or implied. This was 
approved of in Commercial Bank of Pennsylvania v. Union 
Bank of New York (1854), 11 N.Y. 203, where a bank failed 
to protect a bill sent to it by another bank for collection.

I think the action must be dismissed. Should the de­
fendants be held liable, then, on the principle laid down in 
Bank of Ottawa v. Harty (1905), 12 O.L.R. 218, they are 
entitled to relief against Lessor Bros.

See the recent case of Souchette Ltd. v. London County 
etc Bank (1920), 36 T.L.R. 195, a case on negligence in 
cashing forged cheques.

Action dismissed.
COCKSHUTT PLOW CO. V. FLOEN.

Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont and Tur- 
geon, JJ.A. May 26, 1921.

Limitations of Actions (§1VC—167)—Lien Note—Action Barred by 
Act Respecting Limitations of Actions—Acknowledgment In 
Writing — New Cause of Action Created ■— Sufficiency of 
Writing.
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Sask. In the Province of Saskatchewan an acknowledgment in writing
-----  of a statute-barred debt, which expressly or impliedly contain
C.A. a promise to pay is sufficient to constitute a new cause ol
-----  action against which the statute begins to run from the time

Cockshvtt of the acknowledgment.
Pujw Co. [Revjew 0f legislation and authorities.]

Floe*. APPEAL by plaintiff from a District Court judgmeni. 
holding that an acknowledgment of a debt could not operate 
to remove the bar, under the Act respecting limitations o' 
actions. Reversed.

G. A. Ferguson, for appellant.
P. G. Hodges, for respondent.
Haultain, C.J.S., concurs with Lamont, J.A.
Lament, J.A.:—The plaintiffs in this action sue upon 

two lien notes or agreements in writing; by the first tin- 
defendant promised to pay the plaintiffs the sum of $68 on 
or before December 1, 1911, and by the second he promised 
to pay the sum of $12 on November 1, 1912. Both agree­
ments bore interest at the rate of 8% until due and 10 
thereafter until paid. The action was commenced in June 
1919.

In his defence the defendant set up that the claim was 
barred by the Act respecting Limitations of Actions. In 
reply the plaintiffs pleaded that the defendant, by a letter 
dated November 2, 1913, written to the plaintiffs, had 
acknowledged liability for payment of the said notes and 
promised to pay the same. The letter reads:—“I will 
be paying up the notes this month, if not all at once I will 
have the biggest part paid anyway. (Sgd.) O. J. Floen."

For the plaintiffs it was urged that this letter was sufli 
cient to take the claim out of the statute and give them 
6 years from the date of the letter within which to bring 
their action. The District Court Judge held that in this 
Province an acknowledgment of a debt could not operate 
to remove the bar of the statute, and he cited as authority 
therefor the judgment of the Supreme Court of Canada in 
Rutledge v. U.S. Savings and Loan Co. (1906), 37 Can. 
S.C.R. 646. For reasons to which I shall presently refer, 
that decision, in my opinion, does not govern the present 
case.

At common law there was no time limit within which 
an action had to be brought. Until the debt was paid a 
right of action existed to enforce payment. Limitations 
upon this right are creatures of the statute and derive their 
authority therefrom. The first general statute imposing
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a time limitation upon the right to bring an action, was 21 
James I, 1623, ch. 16. That Act, among other things, pro- c A
vided that all actions of account and upon the case (with —-
certain exceptions) and all actions of debt grounded upon Çhcksuvtt 
any lending or contract without specialty, should be sued '
or brought within 6 years after the cause of such action Flock. 
or suit arose and not after. This statute made no pro­
vision for the revival of a cause of action barred by its 
terms, but, in recognition of the moral obligation to pay 
debts without regard to the efflux of time, the English 
Courts, notwithstanding the express and definite language 
of the statute, held that if a debtor acknowledged his debt 
as an existing liability or promised to pay it, it was revived 
and continued as a binding obligation. Clark v. Bradshaw, 
etc. (1800), 3 Esp. 155; Bryan v. Horseman (1804), 4 East 
599, 102 E.R. 960; Gibbons v. M’Casland (1818), 1 B. Aid.
690,106 E.R. 253.

In this latter case Bayley J., at p. 693, said:—
"To satisfy the Statute of Frauds, there must be a pro­

mise in writing, and to take the case out of the Statute 
of Limitations, there must be a promise within six years.
Both these requisites concur in the present case. It is said 
that the acknowledgment must be in writing; but that is 
not necessary, for the defendant’s liability is fixed by the 
original promise in writing, and the acknowledgment within 
six years is only to shew that that liability has not been 
discharged.” See also 25 Cyc. 1327.

The promise to pay made by express words, or by im­
plication from an acknowledgment of the liability, was con­
sidered a new contract the consideration for which was the 
old debt, and such promise was held to constitute a new 
cause of action. Verbal acknowledgments continued to be 
held sufficient to take a case out of the statute until the 
passing of Lord Tenterden’s Act, 9 Geo. IV. 1828, ch. 14.
That Act, after reciting that various questions had arisen 
in actions founded upon simple contracts as to the proof 
and effect of acknowledgments and promises offered in 
evidence for the purpose of taking a case out of the opera­
tion of the Statutes of Limitations, enacted, sec. 1: “that 
in Actions of debt or upon the Case grounded upon any 
Simple Contract no Acknowledgment or Promise by Words 
only shall be deemed sufficient Evidence of a new or continu­
ing Contract, whereby to take any Case out of the Opera­
tion of the said Enactments . . . , unless such 
Acknowledgment or Promise shall be made or contained by
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or in some Writing to be signed by the Party chargeable 
thereby."

This Act constituted a statutory recognition of the rule 
pH wncT laid down ^ the Courts, that, notwithstanding that the 

u>* ’ Act of James I. required all actions of debt, etc., to be com-
Fidkk. menced within 6 years after the cause of action arose, such 

actions might properly be brought within 6 years from the 
time the debtor acknowledged his obligation to pay the debt 
After the passing of Lord Tenterden’s Act, however, no 
acknowledgment was sufficient to take a case out of the 
statute unless the acknowledgment was in writing.

In 1886 the Parliament of Canada declared the laws of 
England relating to civil and criminal matters as the same 
existed on July 16, 1870, to be in force in the North-West 
Territories, in so far as applicable thereto and in so fa’- 
as the same had not been or might not thereafter be altered 
or modified by competent authority. In 1888 the Legis­
lative Assembly of the North-West Territories enacted as 
follows :—

“All actions for recovery of merchants’ accounts, bills, 
notes, and all actions of debt grounded upon any lending 
or other contract, without specialty, shall be commenced 
and sued within six years after the cause of such action 
arose."

This provision has been re-enacted by the Legislature 
of the Province and is the law now embodied in the statute. 
It was argued that the Legislature by enacting the above 
provision, which is substantiated by the Act of James 1., 
shewed as clearly as it was possible to do an unmistakable 
intention that an action must be brought within 6 years 
from the time the debt first became payable, and further 
that the Supreme Court of Canada in Rutledge v. U.S. 
Savings and Loan Co., supra, had affirmed the correctness of 
this contention.

In my opinion this is not so. What was held in that 
case was, that the Legislative Assembly of the Yukon by 
re-enacting in substance the Act of James L, without at 
the same time re-enacting the exception to that Act created 
by the Acts of 4 Anne 1705, ch. 16, indicated an intention 
no longer to recognise the exception. The Act of Anne 
provided that in any action of debt, etc., if the debtor was 
beyond the seas, the action could be brought within 6 years 
after his return. In the Rutledge case the action was 
brought at a time more than 6 years after the cause of
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action arose, but within 6 years after the debtor came with­
in the jurisdiction of the Yukon Courts. Obviously, the 
Statute of Anne was not in force and the action was barred 
by the Ordinance. The Supreme Court held, that as the 
Legislative Assembly of the Yukon had fixed a time limit "" '
within which such actions must be brought, without mak- Purs. 
ing any exception for cases in which the debtor was be­
yond the seas, the legislative intention must be held to be 
that such exception no longer existed. This decision, in 
my opinion, does not affect the present case. The binding 
force of an acknowledgment to take a case out of the 
operation of the statute does not depend on any legislative 
enactment modifying or altering the Act of James I„ but 
upon the fact that a new promise to pay or an acknowledg­
ment from which a new promise will be implied, constitutes 
a new cause of action which starts the statute running 
afresh. This has been held to be so ever since the passing 
of the statute of James I„ and, if that is its effect under 
that statute, I see no reason why it should not be held to 
be its effect under our statute.

In Sawyer Massey v. Weber (1912), 6 D.L.R. 305, 5 Alta.
L.R. 362, the Alberta Court en banc held that a part pay­
ment of a debt made after the expiration of the period of 
limitation was sufficient to revive the cause of action. The 
headnote of that case, in part, is as follows:—

“The fact that a Canadian legislature has re-enacted that 
portion of the statute of James which placed a time limita­
tion upon an action for simple contract debts, without mak­
ing any reference to subsequent judicial interpretations of 
that statute and without embodying them in the local 
statute itself and without any reference to 9 Geo. IV. C.
14, S. 1 which refers to acknowledgments in writing does 
not lead to the conclusion that the legislature intended to 
repudiate such interpretations and to reject the statute of 
George and leave the Court free to apply the words of the 
local Act as they stand.

“Where an ancient English statute has been the subject 
of a long series of judicial interpretations and a settled 
rule of English law adopted by the highest courts in Eng­
land has been laid down in regard to it a Canadian court 
is bound to apply the same rule to the statute of its own 
legislature which is enacted in practically the same terms."

I am, therefore, of opinion that in this Province an 
acknowledgment in writing of a statute-barred debt, which
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expressly or impliedly contains a promise to pay, is suf­
ficient to constitute a new cause of action against which 
the statute begins to run from the time of the acknow 
ledgment. That the defendant's letter of November 2, 
1913, was sufficient to take the debt out of the statute, is, 
in my opinion, beyond question.

The appeal should, therefore, be allowed with costs, the 
judgment below set aside and judgment entered for the 
plaintiffs for the amount of their note and costs.

Turgeon, J.A.:—The plaintiff issued a writ against the 
defendant on June 26, 1919, for the recovery of $164.16, 
being the amount of two lien notes dated respectively 
April 19, 1911, and May 25, 1911. The defendants pleaded 
the Statute of Limitations, K.S.S. 1909, ch. 50. The plain­
tiff met this plea by setting up an acknowledgment in the 
form of a letter written by the defendant to the plaintiff on 
November 2, 1913, and containing the following words :— 
“I will be paying up the notes this month, if not all at on<. 
I will have the biggest part paid anyway. (Sgd.) O. J. 
Floen.”

In my opinion the evidence discloses that this letter was 
signed by the defendant and that the two lien notes in ques­
tion in this action are the notes referred to by him in the 
letter.

The trial Judge held that, notwithstanding this acknow 
ledgment made less than 6 years prior to the commence 
ment of the action, the plaintiff is debarred by the Statute 
of Limitations because, in his opinion, the state of the law 
in this Province is such that the 6 years' limitation pro­
vided by ch. 50 of R.S.S. 1909 begins to run, in a case of 
this kind, from the due date of the note sued on and not 
from the time of any subsequent acknowledgment, and that 
an acknowledgment such as the one contained in the de­
fendant’s letter in this case is of no effect. In arriving at 
this conclusion the trial Judge relies upon the authority 
of the decision of the Supreme Court of Canada in Rutledge 
v. U.S. Savings & Loan Co., 37 Can. S.C.R. 546.

I cannot agree with this conclusion. The Rutledge case 
decided that the provisions of the statute known as the 
Statute of Anne are not in force in the Yukon Territory, 
where an ordinance of limitations framed in the same lan­
guage as our statute has been in existence for some years. 
The questions raised in that case are not the same as the 
question raised here, and cannot be disposed of by the
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same process of reasoning. The decision of the Supreme 
Court establishes, (1) that a judgment obtained in a foreign 
country is, in this country, equivalent to a simple contract 
debt and, therefore, subject to the 6 years’ limitation pro­
vided by the Yukon Ordinance governing actions brought 
to recover such debts, and (2) that the Statute of Anne, 4 
Anne, 1706, ch. 16, which suspends the operation of the 
English Statute of Limitations while the defendant is be­
yond the seas, is not in force in the Yukon. It is the 
second point only which concerns us here, and the finding 
of the Supreme Court upon it is arrived at in the following 
manner. The original Statute of Limitations known as 
the Statute of James. 21 Jac. I. ch. 16, provides expressly 
that its limitation should not commence to run against a 
plaintiff who was beyond seas at the time his right of action 
accrued, but should be suspended until his return. No 
provision was made to suspend the limitation in cases where 
the defendant was be) ond seas, and the Courts held that 
they could not interpret the Statute of James so as to read 
such a suspension into it. The two cases of Hall v. Wy- 
bourn (1689), 2 Salk. 420, 91 E.R. 365, and Dupleix v. De 
Roven (1706), 2 Vern. 640, 23 E.R. 950, will serve to illus­
trate this point. Both these cases are referred to by 
Idington J. in his judgment in the Rutledge case, and ex­
tracts therefrom are cited by him (p. 655). The Statute 
of Anne was passed to remedy this state of the law, and it 
provided that the plaintiff in such cases should preserve 
his right of action against an absent defendant until 6 
years after the latter’s return from beyond seas. Both these 
English statutes, a: well as the whole body of English law 
applicable to conditions in the Yukon, as such law existed 
on July 16, 1870, we1' introduced into the Yukon by virtue 
of a Dominion statute. The passing of the Yukon ordin­
ance, 4 Geo. V. 1914 (Yukon T.O.) ch. 6, which merely fixed 
the limitation and did not carry forward the exceptions ex­
pressly provided in the English statutes, must be inter­
preted as having done away with these exceptions, and, con­
sequently, in the Yukon case the plaintiff's right to bring 
action was not protected during the absence of the de­
fendant in the United States.

The case at Bar is clearly distinguishable. Our Statute 
of Limitations R.S.S. 1909, ch. 50, sec. 1:—in simple con­
tract actions is worded as follows :

"All actions for recovery of merchants’ accounts, bills,
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notes, and all actions of debt grounded upon any lending 
or other contract without specialty shall be commenvr l 
within six years after the cause of action arose."

The essential words of the Statute of James are sub­
stantially the same in sec. 3 :—

“All Actions of account and upon the Case ... all 
Actions of Debt grounded upon any Lending or Contrai l 
without Specialty, and all Actions for Debt for Arrearage- 
of Rent . . . shall be commenced and sued within . 
. . Six Years next after the cause of such Action or Suit 
and not after.”

It is a well settled rule of law that statutes framed in this 
manner do not extinguish the plaintiff's contractual right 
but merely bar his remedy. Neither the original English 
statute nor the Saskatchewan statute contain any express 
provision for the revival of this remedy by means of an 
acknowledgment to be made by the defendant, or by pari 
payment or part satisfaction. Nevertheless the English 
Courts always interpreted the Statute of James to mean 
that the right of action was revived each time the defendant 
made a suitable acknowledgment or a part payment, and 
that the 6 years’ limitation started to run afresh from the 
date of such revival. Or, perhaps, instead of using the 
word “revival” it would be more accurate for me to say that 
the “cause of action” referred to in both statutes and which 
in the case of a note would “arise” on its due date and be 
limited to exist for 6 years only, would acquire an addi­
tional 6 years of life upon the occasion of such acknow­
ledgment or part payment. This construction of the Eng­
lish statute is well established by several old cases, among 
which I may refer to Leaper v. Tatton (sometimes given as 
Leper v. Tatton) (1812), 16 East 420, 104 E.R. 1147; Hurst 
v. Parker (1817), 1 B. & Aid. 92, 106 E.R. 34; and Pittam 
v. Foster (1823), 1 B. & C. 248, 107 E.R. 92. These 
authorities establish the rule that the acknowledgment 
might be either verbal or written and would suffice, in either 
case, to revive the right of action if made in appropriate 
language. The reasoning of these decisions is applicable 
to the statute of this Province and, in my opinion, should 
be followed by us.

In 1828 the Act known as “Lord Tenterden’s Act” was 
passed, 9 Geo. IV. ch. 14. The effect of this Act can best 
be shewn by quoting the portion of it which is of interest 
in this case. The preamble refers to the Statute of James
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and to a similar statute in force in Ireland, and then pro- ca. 
ceeds as follows, (sec-1) :—

“and whereas various questions have arisen in actions «—
founded on simple contract, as to the proof and effect of T'»: Kixc 
acknowledgments and promises offered in evidence for the bvsv'bce 
purpose of taking cases out of the operation of the said wi\n *xi, 
enactments ; and it is expedient to prevent such questions, 8m*|t* 
and to make provision for giving effect to the said enact- MH,rrh«”- 
ments, and to the intention thereof : Be it therefor enacted 
that in actions of debt or upon the case, grounded upon any 
simple contract, no acknowledgment or promise by words 
only shall be deemed sufficient evidence of a new or con­
tinuing contract, whereby to take any case out of the 
operation of the said enactments, or either of them, or to 
deprive any party of the benefit thereof, unless such 
acknowledgment or promise shall be made or contained 
by or in some writing to be signed by the party chargeable 
thereby."

Prior to this enactment the acknowledgment might have 
been merely verbal ; after its passing it would be ineffective 
unless made in writing and signed by the debtor.

It is unnecessary, in my opinion, to decide whether Lord 
Tenterden’s Act is in force in this Province or not, because 
in either case the plaintiff’s claim would be in the same 
position. It has a statement from its debtor, in writing, 
containing words which, I believe, constitute an effective 
acknowledgment of the debt, and consequently the Statute 
of Limitations cannot stand in its way.

I would allow the appeal with costs. The judgment of 
the trial Judge should be set aside and judgment entered 
for the plaintiff for the amount of his claim and costs.

Appeal allowed.

THE KINO v. IH’SV BEE WINE * SPIRITS IMPORTERS OF 
SASKATCHEWAN, I,TI>.

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 
Turgeon, JJ.A. July 7, 1921.

Intoxicating Liquor# (|IIIC—4W)—Company not Licensed to Holl 
Liquor In Province—Mail Order Export Hu nine**—Hale by Em­
ployee for Loral Consumption—Employer Ignorant of Hale— 
Proceeds of Hale not Given to Employer—Hropc of Employment 
—Mena Rea.

The Court will not assume that It Is In the course of a servant’s 
employment to do that which his employer is prohibited by law 
from doing because this would shew that he was employed for 
an unlawful purpose, and there being no assumption of this



416 DOMINION LAW REPORTS [60 D.L.R.

Sank.

C.A.

The Kino 
v.

Busy Bee 
Wine ani> 

Spirits 
Importers.

sort in favour of the prosecution, it must be shewn affirmatively 
that the servant's employment did extend to the act committed 
before liability can attach to the employer.

[Boyle v. Smith. [1906] 1 K.B. 432; Hudson Bay Co. v. Heffernan 
(1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 38, 10 SL R. 322. 
referred to.]

APPEAL from a conviction for making an unlawful sale 
of intoxicating liquor in violation of the Saskatchewan Tem­
perance Act. Reversed.

T. A. Lynd, for appellant.
T. D. Brown, K.C., Director of Prosecutions, for the 

Crown.
The judgment of the Court was delivered by
Turgeon, J.A.:—In this case the defendant company was 

convicted on June 26, 1920, for making an unlawful sale of 
intoxicating liquor in violation of the Saskatchewan Tem­
perance Act, R.S.S. 1920, ch. 194.

The defendants are not authorised vendors under the Act. 
They carry on an export liquor business over which the 
Legislature of the Province has no jurisdiction (Hudson 
Bay Co. v. Heffernan (1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 
38, 10 S.L.R. 322), and they are not licensed in any manner 
under the Saskatchewan Temperance Act or any other Act 
of the Provincial Legislature, or of any enactment of the 
Parliament of Canada. In the absence of all statutory law 
on the subject, they carry on this business as a common law 
right, and, being an incorporated company, they derive their 
power to do so from their charter. The company have in 
their employ a boy named Jack Mainfoid. On May 22,1920, 
Mainfoid sold a bottle of liquor to one Sylvester for $5. The 
company carry on their business by mail-order. Mainfoid’s 
duties were described by Hickman, the manager and secre­
tary-treasurer of the company, as being of a “general 
utility” character. Among other things, he opens the mail 
in the manager’s absence, makes up the parcels for ship­
ment and delivers them to the express company. Mainfoid, 
at the time of the sale to Sylvester, was under specific in­
structions from Hickman, from whom he takes his orders, 
not to sell liquor in the Province. Hickman did not know of 
the sale and there is no knowledge of it that can be attributed 
to the company. Hickman also swears that Mainfoid did 
not pay over to him the money received for the bottle sold 
to Sylvester, and I think the proper inference to be drawn 
from the evidence is that Mainfoid did not pay it to the 
company at all. Under these circumstances we have to de-
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termine whether Mainfoid’s unlawful act can be attributed 
to the company -so as to make it liable to the penalty.

As in the case of Rex v. Ping Yueng which was argued 
before us the day before we heard the argument in this case, 
we have to deal here with the question of mens rea, but this 
time in its application to the case of a master’s liability for 
an act of his servant done without the master’s knowledge. 
In one of the leading cases cited to us on the argument, 
Strutt v. Clift, 80 L.J. (K.B.) 114, [1911] 1 K.B. 1, Lord 
Alverstone, C.J., enunciates the general rule applicable to 
these penal statutes as follows at p. 116:—

“Cases in which the question arises as to whether the par­
ticular offence necessitates mens rea are always difficult. 
Under ordinary circumstances mens rea must be shewn, 
unless by express enactment or necessary implication the 
doctrine is excluded. I endeavoured to express my opinion 
on this subject in Emary v. Nolloth, [1903].’’

A great number of cases were cited to us both for the 
Crown and for the defendant company, and, in my humble 
opinion, it is very difficult to reconcile all the decisions that 
have been given in the English Courts upon the questions 
involved. In the main, however, I think it may be said that 
these decisions are divisible into three groups differing in 
principle from each other.

First we have a group of cases where the master was held 
liable for a breach of the law committed by the servant, al­
though both master and servant were free of any guilty 
knowledge or intention, and although in some cases the 
master had given specific instructions to the servant to re­
frain from doing the act complained of. The principle 
underlying these decisions is that the intention of the 
statute is to prohibit the act absolutely, and that guilty 
knowledge on the part either of the master or of the servant 
is unnecessary, provided the servant is acting within the 
scope of his employment. (Peark’s Dairies Ltd. v. Totten­
ham Food Control Committee (1918), 120 L.T. 95, 88 
L.J. (K.B.) 623; Buckingham v. Duck (1918), 120 L.T. 
84, 88 L. J. (K.B.) 375). In the first of these cases the 
servant was innocent of any guilty intention, in the second 
case the servant intended to violate the statute. The result 
was the same. In both cases it was found that the servant 
who committed the offence was acting within the scope of 
his employment.

In the second group we have to deal with cases where the
27—60 D.L.B.
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rule of mens rea is not excluded entirely from the statute 
in question, but where, while the mens rea must exist, the 
guilty intention of the servant is attributed to the master 
and will satisfy the statute. Commissioners of Police v. 
Cartman, [1896] 1 Q.B. 665, 65 L.J. (M.C.) 113; Bond v. 
Evans (1888), 21 Q.B.D. 249, 57 L.J. (M.C.) 105. In Sherras 
v. De Rutzen, [1895] 1 Q.B. 918, 64 L.J. (M.C.) 218, Wright, 
J„ in referring to cases of this class, says, at p. 922 :—

"But . . . there must in general be guilty knowledge 
on the part of the defendant, or of some one whom he has 
put in his place to act for him generally, or in the particular 
matter, in order to constitute an offence."

In these cases, as in those of the first group, the servam 
must be acting within the scope of his employment. Once 
this is established, the fact that the master has given the 
servant express instructions to obey the law will not re­
lieve him from responsibility: Commissioner of Police v. 
Cartman, supra.

And finally we have these cases, of which Boyle v. Smith. 
[1906] 1 K.B. 432, 75 L.J. (K.B.) 282, is an illustration, 
where the attempt to fix liability upon the master for the 
act of his servant failed because the act complained of wax 
not within the scope of the servant’s employment. And it 
seems to me that this test,—the scope of the servant’s em­
ployment—is the first test to be applied to all these cases 
and to the case at Bar. Unless this first essential element is 
found to exist, there is, in my opinion, no necessity to en­
quire further, because no guilt can be imputed to the master. 
If it is established, the next step is to ascertain whether the 
statute under review is of the class dealt with under the 
first group of cases, where mens rea on the part of the 
servant is not essential; if so, the master is liable in any 
event; if not, the case may still come within the rule of the 
second group, where the servant’s guilty intention will cast 
liability upon the master.

In Boyle v. Smith, supra, the statute in question was the 
Licensing Act of 1872, 35-36 Viet. (Imp.) ch. 94, wherein it 
was enacted by sec. 3 :

“No person shall sell or expose for sale by retail any in­
toxicating liquor without being duly licensed to sell the 
same, or at any place where he is not authorised by his 
license to sell the same. Any person selling or exposing for 
sale by retail any intoxicating liquor which he is not licensed 
to sell by retail, or selling or exposing for sale any intoxicat-
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ing liquor at any place where he is not authorised by his 
license to sell the same, shall be subject to the following 
penalties.”

Different classes of licenses were provided by the Act. The 
accused was the holder of a license which authorised him to 
sell beer by retail at his premises for consumption off the 
premises. He had no license to sell in any other manner. 
His draymen were instructed to deliver beer only to persons 
who had previously given orders for beer at the brewery, 
as his license did not allow him to furnish beer to others, 
and they were instructed to bring back to the brewery at the 
end of each day any beer which might remain undelivered 
in their drays. Upon one occasion, a drayman, finding him­
self with some beer which he had been unable to deliver, 
sold it to two persona who had not placed orders at the 
brewery. A charge was laid against the accused for this 
act of his servant. It was held, on appeal to the King's 
Bench Division, that the master was not liable because the 
act in question was not within the scope of the drayman’s 
employment. In dealing with this feature of the case. Lord 
Alverstone, C.J., has this to say, at p. 284:—

“I am satisfied that the only charge made against the re­
spondent was in respect of the sale of beer in the street on 
these occasions, and not in respect.of the delivery of beer 
to customers who had previously ordered it. What we 
have, therefore, to consider is whether or not this appeal 
should be allowed in respect of the sales to people in the 
street. That raises a difficult question which is not, in 
my opinion, entirely covered by any of the authorities 
cited.”

He then goes on to review several authorities which he 
distinguishes, and he then continues:—

“But the question remains whether the respondent is 
liable for the act of his drayman. In my opinion the magis­
trate has taken the correct view of the law applicable to the 
case, that the respondent is not liable. He cannot, I think, 
be held liable because the drayman whom he has sent out to 
deliver beer to customers sells it contrary to his orders. This 
is not a case of delegated authority within the class of 
cases of which Bond v. Evans and Commissioner of Police v. 
Cartman are instances.”

I think the case we are dealing with on this appeal comes 
within the authority of Boyle v. Smith, supra. In this 
latter case the accused had no license to deal in beer in the
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manner in which his drayman did deal in it. Consequent I,\ 
it could not be assumed without proof that the drayman did 
something within the course of his employment in selling 
the beer as he did. To assume this would be to assume that 
the master had employed him for an illegal purpose, a thing 
which would have to be proved specifically and could not be 
inferred from the mere fact that the servant did, on ont 
occasion, without the knowledge of his master and against 
his instructions, take advantage of the control he had over 
his master’s beer to dispose of it in an illegal manner.

And in the case at Bar it seems to me that the same con 
sidérations apply. The defendants are not licensed to sell 
liquor in this Province at all. They are taking advantage 
of the state of the law to carry on an inter-provincial (and. 
it may be, an international) traffic in liquor; that is, they 
sell liquor at their premises to persons buying from them 
in another Province or in a foreign country. They carry on 
their business on the mail-order plan, receiving their orders 
by mail and shipping the liquor by express. We cannot as­
sume that it was in the course of Mainfoid’s employment to 
sell liquor locally, because, if that could be assumed, it would 
follow consequently that the defendants are keeping their 
liquor for sale within the Province, and this would make 
them liable, under the Act, to have their entire stock of 
liquors seized and forfeited, in addition to the severe penal­
ties of the Act being imposed upon them. There being no 
assumption of this sort in favour of the prosecution, it must 
be shewn affirmatively, in order that liability may attach 
to the defendants, that Mainfoid’s employment did extend 
to the act committed by him. The facts do not, in my 
opinion, establish any such case, and I would, therefore, al­
low the appeal and quash the conviction with costs.

Appeal allowed.

McIntyre v. dominion coal co., ltd.
Nova Scotia Supreme Court, Russell, J., Ritchie E.J., and Mellish, J.

April 2, 1921.
New Trial (§11—7)—Nova ftrotia Judicature Act, Rule 17, Order 

23—Rule Imperative—Failure to Observe.
Rule 17 of Order 22 of the Judicature Act, (1920) Nova Scotia, is 

as follows: "Where a cause or matter is tried by a Judge with 
a jury no communication to the jury shall be made until after 
the verdict is given, either of the fact that money has been 
paid into Court or of the amount paid in. The jury shall be 
required to find the amount of debt or damages without refer­
ence to any payment into Court.” The words of this rule are
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Imperative, and where counsel In closing states to the Jury that 
money has been paid Into Court and mentions the amount, a 
new trial will be granted.

APPEAL by the defendant from the order for judgment 
in favour of plaintiff for the sum of $1,850 and costs in an 
action tried before Longley, J., with a jury. New trial 
ordered.

H. Ross, K.C., for appellant.
W. F. Carroll, K.C., for respondent.
Russell, J., agrees with Ritchie, E.J.
Ritchie, EJ.:—This is an action in which the plaintiff 

claims that the defendant company has operated and worked 
its coal mines in a negligent and improper manner, thereby 
causing the land on which the plaintiff’s house stands to 
subside; for this alleged injury damages are claimed.

The case was tried at Sydney before my brother Longley 
and a jury. A verdict was found for the plaintiff.

Rule 17 of O. 22 of the Judicature Act, 1920 (N.S.), is as 
follows:—"17. Where a cause or matter is tried by a judge 
with a jury no communication to the jury shall be made until 
after the verdict is given, either of the fact that money 
has been paid into court, or of the amount paid in. The 
jury shall be required to find the amount of the debt or 
damages, as the case may be, without reference to any pay­
ment into court."

The plaintiff’s counsel in closing stated to the jury that 
the defendant company had paid money into Court and 
named the amount.

An argument as to the liability of the defendant company 
was based thereon. It is, I think, fairly obvious that this 
would be a good jury argument and likely to affect the re­
sult if the jury was in doubt. An objection to this course 
was taken at the time by the counsel for the defendant com­
pany, but the trial Judge apparently took no notice of the 
objection and did not warn or caution the jury that they 
should not act upon the information as to the payment into 
Court. The defendants' counsel in his notice of appeal takes 
the point specifically and there is no way of escape from 
dealing with it. I am of opinion that on this ground there 
must be a new trial. The words of the rule are in impera­
tive, clear and explicit terms. If counsel through inadvert­
ence or otherwise violates the rule, and nothing is said to 
prevent the jury acting on the fact that money has been paid 
into Court and drawing an inference of liability therefrom, 
the penalty must be a new trial ; otherwise the rule becomes
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useless. It is laid down in the Annual Practice that the 
proper course in such case is for the Judge to stop the cast 
and discharge the jury, and it may be that the mischief 
having been done, it would be of no avail to warn the jury 
not to act on the fact of the payment into Court.

I purposely refrain from expressing any opinion on the 
merits of the case.

Mellish, J.:—I agree that a new trial should be had.
New trial ordered.

WILLIAM FINLAY v. JOHN BLACK. PUBLIC ADMINISTRA TOI! 
OF THF YUKON TERRITORY AND EX-OFFICIO ADMINIS­
TRATOR OF THE ESTATE OF W’lLLIAM JOHN O’BRIEN, 1>I 

CEASED, AND JOSHUA ELLSWORTH STEPP.
Territorial Court of the Yukon Territory, Macaulay, J.

July 13, 1921. /
Companies (gIVG—136)—Unincorporated Club—Member Loaning 

Money to Officer* Signing Bonds and Note*—Personal Liability 
of Persons Signing.

Officers of an unincorporated lodge, who sign bonds and notes tor 
the repayment of money loaned to the lodge for the use and 
benefit of the lodge are personally liable on such bonds and 
notes as having contracted for a principal who has no existent .• 
in law, there being no evidence of any contract to relieve such 
officers from personal liability, or that if the funds of the lodge 
became exhausted the person making the loan should not In 
paid.

[Kelner v. Baxter (1866), L.R. 2 C.P. 174; Crane v. Lavoie (1912), 
4 D.L.R. 176. 22 Man. L.R. 330, discussed and followed.]

ACTION to recover the balance due on certain bonds and 
notes signed by defendants as security for moneys loaned 
to an unincorporated club of which the defendants were of­
ficers.

C. E. McLeod, for plaintiff.
C. B. Black, for defendant John Black.
Macaulay, J.:—At the trial of this action the defendant 

Stepp was not represented by counsel and did not enter an 
appearance to the writ.

The following admissions of fact were made by counsel 
for the plaintiff and for the defendant Black, namely:— 
1. That the defendant John Black is public administrator 
of the Yukon Territory and ex-officio administrator of the 
estate of the late William John O’Brien. 2. That the said 
William John O’Brien, the defendant Stepp and one Lionel 
Gordon Bennet were at all times material to this action, and 
particularly on or about October 1, 1914, members and of­
ficers of a society known as “Dawson Lodge No. 1393, Loyal
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Order of Moose,” the said Bennet being styled the “dictator,” 
the said O’Brien the "secretary," and the defendant Stepp 
the “treasurer" of the said society, respectively. 8. The 
said “Dawson Lodge No. 1393, Loyal Order of Moose,” was 
at all times material to this action, an unincorporated body 
or society. 4. At a meeting of the members of the said 
society, held at the lodge room thereof, at the said Dawson, 
on March 27, 1914, at which meeting the said William John 
O’Brien was present, the following resolution was duly 
passed:—"Moved by Bro. Wheeler and duly seconded by 
Bro. O’Brien that Bonds be issued for $10.00 each bearing 
interest at 6'-1 and only sold to Members of the Order. 
Carried.” 6. At the said meeting the following resolution 
was also passed:—“Moved by Bro. Wheeler and regularly 
seconded that a committee be named to be known as the 
Finance and Building Committee to issue bonds. Carried." 
6. In the minute book of the said society, in which was kept 
a record of the proceedings of its meetings, and immediately 
following the resolution set forth in para. 5 hereof, appears 
the following entry:—“The Dictator appointed the follow­
ing Committee: Bro. Wheeler, O’Brien, Stepp, Knudson, Ed. 
J. McKenzie, with power to add to their number." 7. In 
the said minute book, in the record of proceedings of a meet­
ing of the said society held on July 10,1914, at which meet­
ing the said William John O’Brien was present, appears the 
following entry in the handwriting of the said O’Brien :— 
“To the fact that the trustees had not O.K.’d the secretary’s 
acct. as they wanted further information as to whether the 
secretary was entitled to 6% commission on the amount 
raised from the sale of the building bonds, and whether 
sums realised from the sales of building bonds up to date 
of June 30/14 were included in the amounts for which the 
secretary was charging his 6* commission. The secretary 
stated that the by-laws of the lodge provided that ‘the secre­
tary was to receive 6* on the gross receipts of the Lodge 
as compensation for his services,’ and that he thought he was 
entitled to commission under that section on the sale of the 
bonds. That he was responsible for the money derived from 
the sale of the bonds until turned over to the treasurer, the 
same as for any other moneys of the lodge; also that the 
said bond money had to be entered in the books of the lodge 
and proper accounts kept of the expenditure of the same, 
and that there was more work attached to the bond money 
than the other funds of the lodge. Brother Wheeler stated
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Yukon that as chairman of the auditing committee he thought the 
TerrTct. secretary was entitled to his commission on the sale of the 
—" bonds and that it was none too much for the amount of work 

attached to it. Bro. Firth stated that the trustees were 
Black only seeking information on the subject, and that he agreed 

that the secretary was not receiving any too much for his 
services re the bond issue moneys. Bro. Firth then moved, 
seconded by Bro. Taylor: that the secretary be paid S'* on 
all receipts of the lodge. Carried.” 8. The O’Brien men­
tioned in paras. 4 and 6 hereof, is the said William John 
O'Brien, who is likewise the “secretary" referred to in para. 
7 hereof. 9. On or about October 1,1914, the plaintiff loaned 
to the said society or body the sum of $2,000, paying such 
sum to the said O'Brien who received the san.e on behalf of 
the said society. 10. The plaintiff received 200 documents 
called bonds, each for the sum of $10, and bearing interest 
at 6'1 per annum, and in the form set out in the second next 
following paragraph hereof. 11. That on May 30, 1916, the 
sum of $600 was paid to plaintiff out of the funds of Dawson 
Ivodge No. 1393 Loyal Order of Moose by said William John 
O’Brien in his capacity as said secretary of said lodge. 
12. The plaintiff is the holder of 140 documents called bonds 
and numbered respectively 661 to 800, both numbers in­
cluded, each purporting to be an acknowledgment that Daw­
son Lodge No. 1393, Loyal Order of Moose, is indebted to the 
plaintiff in the sum of $10, with interest at the rate of 6'< 
per annum, and each dated October 1, 1914, and signed by 
the said William John O’Brien, the defendant Stepp, and the 
said Lionel Gordon Bennet. The said 140 documents are all 
alike. The following is a copy of one of the said docu­
ments:—
“No. 662. Bond. $10.00

Loyal Order of Moose 
Dawson Lodge, No. 1393.

Know all men by these presents that Dawson Lodge No. 
1393 is firmly held and bound unto Wm. Finlay in the sum 
of ten ($10.00) dollars of lawful money of Canada to be 
paid to the said William Finlay or attorney certain execu­
tors, administrators or assigns, for which payment well and 
truly to be made shall bind Dawson Lodge No. 1393 its heirs, 
executors, administrators or assigns, forever firmly by these 
presents.

The condition of the above written bond or obligation is 
such that upon payment of the sum of ten ($10.00) dollars
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by Dawson Lodge No. 1393, L.O.O.M., with interest at the 
rate of 6 per cent, per annum, this bond or obligation to be 
void.
Dated this 1st day of October, A.D. 1914.
Seal, Dawson Lodge No. 1393 
Loyal Order of Moose

Lionel G. Bennet, Dictator, J. E. Stepp, Treasurer, Wm.
J. O’Brien, Secretary."

13. None of the said 140 bonds has ever been paid. 14. The 
plaintiff is the holder of a certain instrument or paper writ­
ing signed by the said William John O’Brien, the defendant 
Stepp and said Lionel Gordon Bennet, in the words and 
figures set forth hereafter, namely :—
“$2,000.00 Dawson, Y.T., October 1st, 1914.
One year after date, Dawson Lodge No. 1393, Loyal Order 
of Moose promises to pay to the order of William Finlay the 
sum of Two Thousand Dollars at six per cent, per annum, 
value received. This note is given as further security upon 
two hundred bonds issued by the said Dawson Lodge Num­
ber 1393 Loyal Order of Moose, it being distinctly under­
stood that upon payment of said two thousand dollars plus 
six per centum, per annum, this promissory note is to be 
delivered to the said Dawson Lodge Number 1393 together 
with the said two hundred bonds issued in the name of 
William Finlay.
Seal Loyal Order of Moose.

Lionel G. Bennet, Dictator, Wm. J. O’Brien, Secretary,
J. E. Stepp, Treasurer,

Officers of Dawson Lodge, No. 1393." 
15. That the sum of $2,000.00 alleged in para. 2 of the state­
ment of claim to have been borrowed from the plaintiff by 
the persons mentioned therein was in reality loaned by the 
plaintiff to the unincorporated society known as Dawson 
Lodge No. 1393 Loyal Order of Moose referred to in para. 6 
of the statement of claim. 16. That said sum of $2,000 so 
loaned by the plaintiff to said Dawson Lodge No. 1393 Loyal 
Order of Moose was expended by and under the authority 
of said lodge for the benefit of said lodge r nd the mem­
bers thereof. 17. That plaintiff knew at the time said sum 
of $2,000.00 was loaned by him to said Dawson Lodge No. 
1393 Loyal Order of Moose that the same was to be ex­
pended by and under the authority of said lodge for the 
benefit of said lodge and the members thereof. 18. The
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plaintiff was a member of the said lodge at the time he 
loaned the said money to the lodge. 19. The said William 
John O’Brien signed the bonds referred to in para. 3 of the 
statement of claim in his capacity as the duly nominated 
and elected secretary of and under the authority of said 
Dawson Lodge No. 1393 Loyal Order of Moose. 20. That 
said William John O’Brien signed the instrument referred 
to and set forth in para. 5 of the statement of claim in his 
capacity as the duly nominated and elected secretary of and 
under the authority of said Dawson Lodge No. 1393 Loyal 
Order of Moose.

The plaintiff was called as a witness on his own behalf 
and in answer to the question. “Q. Will you tell us the 
circumstances under which you came to part with the pos­
session of this money you loaned?" answered: “I was at a 
meeting one evening, a meeting of the Moose Lodge, in 
Dawson, and after the evening was over Mr. O’Brien an­
nounced that they needed a little more money and if any­
body had any money lying idle in the bank they would be 
doing well to loan it to them; he said ‘we are paying 6 per 
cent, interest.’ I said nothing at the lodge at the time, but 
I went over to his office the next day or a couple of days 
after. I said T understand you want to borrow money ?’ He 
says ‘Yes’; he says ‘we are selling bonds.’ I says T have a 
little money in the bank I can let you have for a year but 
at the end of the year I want it.’ He said ‘that will be all 
right ; you can have it any time you want it; just give us a 
week’s notice.’ I went over to the bank and handed the 
money to O’Brien and he gave me a receipt and he said ‘you 
call round later on and I will have the bonds ready.’ I went 
over and he had the bonds ready and he shewed me one of 
the bonds. I says ‘It does not state on this bond when I am 
to get this money.’ ‘Oh,’ he says, ‘that will be all right ; you 
can have it at any time you want it, just by giving us a 
week’s notice.’ I said ‘Yes, that is all right, but I want it 
in writing ; I want something to shew for it’; and he made 
out this promissory note. That is about all there was to 
it.” In answer to the question : “Q. At the time you loaned 
this money to the Lodge was there anything in the way of 
special terms as to its repayment to you at all?”, the plain­
tiff says “No.” Further: “Q. Was anything said to you 
as to a limitation to the funds of the Lodge ? A. No, then 
was not.” Further: “Q. What did you know at the time 
you loaned this money as to the status of the Lodge, as to
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its legal status? A. I didn’t know anything. Q. You 
simply knew it was a Lodge ? A. Yes. Q. Did you know 
what a Lodge was? A. No; well, of course, I knew a 
Lodge was an organised body of members that paid in their 
dues and were entitled to sick benefits. Q. In sub-para- 
graph (b) of paragraph 8 of the statement of defence the 
defendant says this (reading) ; what have you to say as to 
that? A. There was nothing said about that, but of course 
I expected the money would come from the lodge. Q. Was 
anything said limiting your redress to the funds of the 
lodge, as alleged in this paragraph? A. No. Q. Was 
there anything further in the way of an agreement between 
you and the people to whom you loaned money as to any 
limitation of your redress, whatever it was? A. No."

“Q. What was your attitude towards Mr. O'Brien person­
ally in connection with this loan ; how did you look upon Mr. 
O’Brien personally in the transaction? A. I thought he 
was just acting as agent for the Lodge, that he was the one 
that was handling the moneys for the Lodge, and that I 
would have to look to him ; I loaned my money to him, and 
I would have to look to him to get it, but of course I expected 
it would come from the Lodge. Q. Did you have any­
thing to do with anyone else other than Mr. O’Brien in con­
nection with this loan? A. No. Q. It was always to 
Mr. O’Brien that you made your application? A. Yes. 
Q. Did he ever say anything to you to the effect that you 
were going to the wrong person ? A. No."

Portions of the examination for discovery of the plaintiff 
were put in for the defence underlined in blue lead pencil, 
and the defendant Stepp was also called as a witness for the 
defence, but the evidence offered by them, I think, is cover­
ed by the admissions of fact made by counsel as aforesaid.

From the admissions of fact and from the evidence it is 
quite clear that when the plaintiff loaned the $2,000 he ex­
pected he would be repaid from the funds of the lodge. He 
looked upon O’Brien as the person from whom he should 
receive the money as the secretary, or, as he says in his 
evidence, the agent of the lodge. He was not aware of the 
legal status of the lodge and that it was an unincorporated 
body incapable of contracting and not recognised by law. 
When he saw the bonds and noticed that they contained no 
date for repayment he was not satisfied and was given, in 
addition, the note above mentioned (which, it is admitted, is
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Yukon not a negotiable instrument) fixing a due date for repayment 
Terr. ct. °* the money, and, this seeming to him all that was neces-

---- sary, he looked upon the lodge as a body that would be able
Fislay to repay the money when it became due and gave the matter 
Bi.Vck. n0 further consideration. When he required the money to 

purchase a horse it was to O’Brien he went and from O’Brien 
he obtained the $600 on account, and it is quite clear that 
the $600 paid to him by O’Brien came from the funds of 
the lodge and was so understood.

There is no evidence to shew whether the defendants knew 
or did not know of the legal status of the lodge. The de­
fendant Stepp was not asked the questiop while in the wit­
ness box giving his evidence.

When in March, 1914, it was resolved to raise money for 
improving and furnishing the lodge and a committee to be 
known as the building and finance committee was appointed 
with authority from the lodge to issue the bonds, the late 
W. J. O’Brien and the defendant Stepp were appointed mem­
bers of that committee. The plaintiff was a member of the 
lodge and attended some of the meetings but apparently was 
not present at the meeting when this committee was ap­
pointed. It is quite clear, however, that the plaintiff knew 
that the money he loaned was for the purpose of improving 
and refitting the said lodge.

There is no conflict on the evidence and the case is one 
wholly involving questions of law.

The first of these questions is : Are the defendants liable 
because they were the officers of the lodge who signed the 
documents in question on behalf of the lodge, having con­
tracted for a principal who had no existence in law. And 
the second question is : Where credit is given to an abstract 
entity such as a club or lodge, can the person who gives the 
credit to it look to those who assumed to act for it and those 
who authorised or sanctioned that being done.

Many authorities were cited by counsel in support of and 
as opposed to the above propositions.

In Kelmer v. Baxter et al. (1867), L.R. 2 C.P. 174, the 
defendants had entered into a contract on behalf of the 
Gravesend Royal Alexandra Hotel Co. At the time the 
contract was made there was in fact no such company in 
existence ; its existence was contemplated, but the company 
was as yet not incorporated. The principle followed was: 
“Where a contract is signed by one who professes to be 
signing as ‘agent,’ but who has no principal existing at the
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time, and the contract would be wholly Inoperative unless 
binding upon the person who signed it, he is personally liable 
on it ; and a stranger cannot by a subsequent ratification re­
lieve him from that liability- . . . Held, that A, B and 
C were personally liable on their agreement as for goods 
sold and delivered ; that no subsequent ratification by the 
company would relieve them from that liability without the 
assent of the plaintiff ; and that parol evidence was not ad­
missible to shew that personal liability was not intended.”

Crane v. Lavoie (1912), 4 D.L.R. 175, 22 Man. L.R. 330: 
This action was on a promissory note purporting to be made 
by a company which was in fact not incorporated at the time. 
The persons signing the note as president and manager were 
held liable by the unanimous decision of the Court, uphold­
ing the decision of Robson, J. The circumstances here were 
somewhat different from those of the case at Bar as the 
promissory note began with the words “We promise” and 
was a negotiable instrument, but the principle followed was 
the same as in the case of Kelner v. Baxter, supra, Richards 
and Perdue, JJ.A., holding that persons who sign a promis­
sory note as president and manager of a non-existing com­
pany are liable upon their implied warrant of its actual ex­
istence for the full face value of such note.

The Bank of Ottawa v. Harrington (1878), 28 U.C. C.P. 
488: In this case the plaintiff sued the defendant as maker 
of three several promissory notes in the following form :

“Two months after date the Carlton Club promise to pay 
to the order of B $497.66, for value received," signed by the 
defendant, president of the club, and by the secretary. The 
trial Judge ordered judgment to be entered in favour of the 
plaintiff. On appeal the judgment of the Judge was re­
versed. The judgment of the Court was delivered by 
Hagarty, C.J., who states, at p. 493, “The notes sued upon 
do not impose any individual liability. The Carlton Club, 
not the defendant, promises to pay, and defendant signs as 
president, countersigned by the secretary. The notes were 
given to Buchanan, a member of the managing committee 
who, of course, possessed the same knowledge of all the facts 
as the defendant. Buchanan could have sued the club for 
the goods supplied by him, and the club could have had no 
defence on the executed consideration. At his desire and 
for his benefit or accommodation we may assume these notes 
were given in contemplation of raising money on them. As 
between the defendant and Buchanan we do not see the

Terr. Ct.
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slightest ground tor assuming that the defendant eithei 
did incur or intended to incur any personal liability what­
ever.”

The Court held that “defendant was not liable 
... for even if, as the plaintiffs contended, the 37 Vic. 
ch. 34, O., under which the club was incorporated, did 
not authorize the making of notes, this was a matter of lav 
known to the plaintiff as well as defendant, and upon 
which they could exercise their judgment.”

Counsel for defendant argued that this case was on all 
fours with the case at Bar in this respect,—that the Carl­
ton Club was incorporated although it did not have the 
power to make notes, it could sue and be sued, and, as stated 
by Hagarty, C.J., in his judgment, had it been sued in this 
instance could have had no defence on the executed con­
sideration. He also says, at p. 497: “We also think there 
is no ground for assuming that the club or its members have 
ever repudiated liability on these notes or intend to do so."

In the case before me for consideration the lodge was not 
an incorporated body and could, therefore, neither sue nor 
be sued as such. It was a body which the law cannot re­
cognise as party to a contract, and the above case, in my 
opinion, is not applicable thereto.

In Re St. James Club (1852), 2 DeG. M. & G. 383, at p. 
387, 42 E.R. 920, St. Leonards, L.C., stated the prin­
ciple governing the liability of members of a club, as fol­
lows:—“The law which was at one time uncertain, is now 
settled that no member of a club is liable to a creditor ex­
cept so far as he has assented to the contract in respect of 
which such liability has arisen."

In Todd v. Emly (1841), 7 M. & W. 427, 151 E.R. 832, the 
same principle was followed by the Court.

In Pears v. Stormont (1911), 24 O.L.R. 508, the plaintiff 
made a lease to an athletic association of premises to be used 
for the purposes of the association; and as the association 
turned out to be a mere voluntary unincorporated associa­
tion he sued the members of the executive committee for a 
sum unpaid for rent. There was no evidence as to whether 
the plaintiff knew the position of the association when he 
made the lease. His negotiations were with the executive 
committee and the lease was signed by the chairman of the 
committee under seal by the direction and at the instance 
of the executive committee who were appointed by the 
whole body of members.
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Held, that “those were bound who were responsible for 
the procuring of the lease and the enjoyment of its benefits ; 
and, semble, the whole body of the members initiating and 
approving of the lease might have been made liable ; but this 
did not relieve from liability the members of the executive 
committee who had been sued.”

The trial Judge, Sir John A. Boyd, C„ discussed the law 
very fully and referred to and discussed, at p. 609, a number 
of cases which have been cited on the argument before me ; 
among them, Shaw v. Tassie (1896), 17 P.R. (Ont.), 315, 
where it was held by the Court of Appeal that “Where 
money was lent on mortgage to an incorporated society, and 
the mortgage was executed in the name of the society as if 
it were an incorporated company, and it was said that the 
defendant, one of them, who had actively carried on the 
negotiations, was personally liable on implied liability aris­
ing from the fact that the society turned out to be an un­
incorporated one, and that the other members would be 
jointly liable with him.

He also discusses the case of Aikins v. Dominion Live 
Stock Ass’n of Canada (1896), 17 P.R. (Ont.) 303, and the 
view held by Rose, J., in that case which was contrary to 
the above principle, who based his judgment on the cases 
of Jones v. Hope (1880), 3 T.L.R. 247 and Overton v. Hewett 
(1886), 3 T.L.R. 246, and says, at p. 510 (24 O.L.R.), “But 
I think the better opinion is that of the Chief Justice in the 
Aikens case (p. 305), that ‘where credit is given to an ab­
stract entity such as a club, the person who gives the credit 
to it may look to those who in fact assumed to act for it, 
and those who authorised or sanctioned that being done;' 
... ‘At all events, where he did not know of the want 
of authority of the agent to bind the club.’ ”

He discusses the cases of Jones v. Hope, Overton v. Hewett 
and Steele v. Gourley, etc. (1887), 3 T.L.R. 772, which cases 
will be hereafter referred to by me, and prefers to follow the 
case of Steele v. Gourley, etc., which apparently is in con­
flict with the cases of Jones v. Hope and Overton v. Hewett. 
He also cites and discusses an American case,—Fredendall 
v. Taylor (1868), 23 Wis. 638, which follows the English 
rule as expressed in Steele v. Gourley, etc., Jones v. Hope 
and others. This was an action brought by a solicitor 
against the officers of a militia corps on a contract of em­
ployment for services rendered on behalf of the corps. On 
appeal it was held that the plaintiff could not succeed be-

Yukon 
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Yukon cause he had distinctly contracted to look to the funds of 

TerrTct. the corps for payment of his account and that the defend
---- ants, the officers, did not intend to pledge their personal

Finlay credit nor did the plaintiff intend to accept the personal 
Black, credit of Colonel Dunford or other officers of the corps, and 

that, therefore, there was no contract entered into which 
could bind the officers or members of the corps personally.

Overton v. Hewett et al., supra.
This was an action brought against Sir William Hewett 

and other members of the committee of the Empire Club 
(sued as such members) to recover the balance of an account 
for poultry supplied for the use of the club. The case was 
tried before a jury when the jury, in answer to three ques­
tions put to them, found a verdict for the plaintiff. On 
appeal to the Divisional Court composed of Wills and Gran 
them, JJ„ the verdict was set aside and judgment entered 
for the defendants, the Court holding that an individual 
member of a club, or a member of a committee of manage 
ment, not having in any way pledged his personal credit, is 
not personally liable for goods ordered for and supplied to 
the club as a whole.

Steele v. Gourley, etc., supra.
This was an action by the plaintiff who was a butcher, for 
the price of meat supplied to the Empire Club. At the 
trial before Day, J., and a jury the jury found two of the 
defendants, Gourley and Davis, responsible and His Lord- 
ship gave judgment accordingly. On appeal to the 
Divisional Court the Court followed the decision of the 
Divisional Court in Overton v. Hewett, et al., and reversed 
the judgment entered by Day, J. On appeal to the Court 
of Appeal the Court reversed the decision of the Divisional 
Court and restored the judgment for the plaintiff. The de­
fendants were acting members of the managing body of 
the club. The contracts were made and the orders given 
by the steward of the club.

The Master of the Rolls in his judgment said, at p. 773,
“It was plain that the plaintiff had not given credit to 

these defendants in supplying the meat, but to the club, 
although he did not do so on the terms that if the club 
funds were exhausted he ought not to be paid. He had. 
however, no right to look to the members of the club per­
sonally for payment."

The law had been clearly settled by many cases which 
would not now be overruled, and he adds on the same page,
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“That although a tradesman upon an order being given by Yukon 
an agent supposed that that agent was authorized by a par- Terr ct 
ticular individual to give the order, and it afterwards ap- — 
peered that that individual had not authorized the agent to Fiulay 
give the order, but that some other person had authorized Bi.ac«. 
him to do so, that other person was liable to the tradesman, 
and the individual to whom the tradesman had in his mind 
given credit was not liable. . . . The proposition that 
the plaintiff had supplied the meat without any contract at 
all but looking to the honour of the members of the club to 
repay him was quite untenable. There was evidence then 
to go to the jury that the defendants had rendered them­
selves liable by authorizing the orders to the plaintiff, and 
if they authorized those orders they authorized them on 
the ordinary terms. Under the circumstances, the verdict 
of the jury was not unreasonable."

Lindley, L.J., was not prepared to say that there was no 
evidence of the authorisation of the orders by the defend­
ants. There appeared to him to be also some slight 
evidence in support of the view which did not commend it­
self to the jury—namely, that the plaintiff contracted to 
be paid out of the funds of the club. But such evidence 
was very slight, and the jury had not accepted that view.
The jury had found that both the defendants had so con­
ducted themselves as to induce the steward to order this 
meat from the plaintiff and since there was evidence upon 
which they might reasonably come to that conclusion their 
verdict would not be set aside.

Lopes, L.J., on the same page, said that “the only ques­
tion was who were the principals of the servants of the 
dub. The plaintiff might think he was contracting with 
the club and might give credit to the club, but he could only 
sue the real principals. There appeared to be sufficient 
evidence on which the jury could find as they did and they 
did not act unreasonably in holding the defendants liable."
He thought that there was no evidence that the plaintiff 
“undertook to look for payment to the funds of the club 
only."

The distinction between the case of Steele v. Gourley and 
the cases of Jones v. Hope and Overton v- Hewett appears 
to me to be that in the former case the Court found that 
there was evidence of the authorisation of the orders by 
the defendants, while in the case of Jones v. Hope it was 
held that the plaintiff contracted to be paid out of the funds 

2S -60
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of the corps only if there were such funds and in no way in 
tended to look to the personal liability of the defendants 
or to hold any member of the corps personally liable for the 
debt. And in the case of Overton v. Hewett et al. the Court 
held that the defendants in no way pledged their personal 
credit for the goods ordered and supplied to the club. In 
the Overton v. Hewett case the jury found that the de­
fendants authorised the giving of the order for the good- 
and that the defendants held themselves out as liable to pa.\ 
for the goods. Wills, J., in his judgment states that there 
was no evidence that the defendants pledged their own 
credit or held themselves out as liable for goods supplied 
to the club and therefore reverses the findings of the jury 
in this respect. This would account for the decision in that 
case which is in apparent conflict with the case of Steele 
v- Gourley until a close analysis of both cases is made.

In Barnett and Scott v. Wood (1888), 4 T.L.R. 278, the 
action was by a firm of jewellers against the vice-president 
and secretary of a football club to recover £67, the price of 
certain articles supplied for the purpose of being given 
away as prizes. At the trial Manisty, J„ non-suited the 
plaintiffs upon the authority of Overton v. Hewett, 3 T.L.l: 
246.

On appeal to the Court of Appeal, Lord Esher, M.R., says 
at p. 279: “If a man gives an order, and at the time dis­
tinctly says that he does so without pledging his own credit, 
and the goods are supplied upon that condition, then I should 
say the person supplying the goods cannot afterwards turn 
round and try to make that other person personally liable. 
In this case there was nothing of that sort. Surely the cast 
must go to the jury.” The Court ordered a new trial, fol­
lowing the same principle as laid down in Steele v- Gourley.

In Stansfleld v. Ridout (1889), 5 T.L.R. 656, the same prin­
ciple was followed.

In Harper v. Granville-Smith (1891), 7 T.L.R. 184, which 
was an action to recover the sum of £43 9s for goods sold 
by a firm to the Salisbury Club, the same authorities were 
cited and the same rule followed.

In Draper v. Earl Manvers (1892), 9 T.L.R. 73, the same 
rule was followed, but the plaintiff was non-suited on the 
ground that there was not sufficient evidence of liability to 
go to the jury.

In Hawke v. Cole (1890), 62 L.T. 668, the same authori 
ties were discussed and the same rule followed, and it wa>
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held that an individual member of a mess, who has not in 
any way pledged the credit of the mess, is not personally 
liable for goods supplied to the mess by the orders of the 
wine caterer.

In Austin v. Hober et al„ [1917] 3 W.W.R. 994, an action 
brought against the three defendants for payment of the 
sum of $500 and interest, it was alleged that the three de­
fendants were members of a non-incorporated association 
known as Amity Lodge No. 76 of the Independent Order of 
Oddfellows ; that the defendants as agents for this associa­
tion borrowed from the plaintiff the sum of $500 under an 
agreement partly verbal and partly written, dated June 21, 
1913, in which they promised to repay to the plaintiff the 
said sum at the expiration of one year with interest at 10'i, 
and alternatively the sum claimed was sought to be re­
covered from the defendants on the ground that the de­
fendants as members of this association had borrowed the 
said sum on the said terms, and further alternatively, the 
plaintiffs claimed against the defendant Mackay under a 
promissory note made by him for payment of the said in­
debtedness. The defendant Mackay, the maker of the pro­
missory note whose signature thereon was followed by 
words describing him as an officer of an association which 
was unincorporated, was held personally liable thereon on 
the authority of Crane v. Lavoie, 4 D.L.R. 175, and the de­
fendant Hill was held liable on the authority of Todd v. 
Kmly (1841), 8 M. & W. 605, 161 ER. 1138, as a member of 
an unincorporated association who was present when 
moneys were lent for the purposes of the association, and 
who was a party to the negoV tions which led up to the 
signing by two other members oi a promissory note payable 
to the lender for the amount of the loan.

The cases of Beattie v. Lord Ebury (1872), L.R. 7 Ch. 777, 
and an appeal in (1874), L.R. 7 H.L. 102, Robertson v. 
Glass (1869), 20 U.C. C.P. 250, and Thomson v. Feeley 
( 1877), 41 U.C. Q.B. 229, were also cited, but, in my opinion, 
have no particular bearing on this case.

I am of opinion, on .the authority of Kelner v. Baxter, 
Crane v. Lavoie and Austin v. Hober, above discussed, that 
the defendant is liable because O’Brien was an officer of 
the lodge who signed the documents in question on behalf 
of the lodge, having contracted for a principal who had no 
existence in law.

As regards the second question: O’Brien was a member
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Yukon 0f the building and finance committee who were authorise! !
Tnrr. Ct. t° *88Ue bond* for procuring money to be expended for the 

1 use and benefit of the lodge. The plaintiff who was supply 
ing the money for such use refused to accept the bonds, as 

Black. 1,0 date for repayment of the money supplied by him was 
mentioned in the bonds and was given the further document 
known as the promissory note also signed by O’Brien and 
other officers of the Jpdge.

There is no evidence in this case that the plaintiff dis­
tinctly contracted to look to the funds of the lodge for re­
payment of the loan and to relieve the members of the com­
mittee or officers who obtained the money on loan from any 
personal liability. Nor is there evidence to shew that the 
plaintiff in supplying money to the lodge and giving credit 
to the lodge did so on the terms that if the lodge funds were 
exhausted he ought not to be paid. The proposition that 
the plaintiff had supplied the money without any contrai l 
at all but looking to the honour of the members of the lodge 
is quite untenable. Nor is there any evidence that O'Brien, 
or the other members of the committee or officers of the 
lodge, when obtaining the loan from the plaintiff, distinctly 
said that they did so without pledging their own personal 
credit and that the plaintiff must look to the funds of the 
lodge for repayment and to such funds alone.

The plaintiff in this case supplied the money for the use 
and benefit of the lodge in the same manner as plaintiff in 
the Steele v. Gourley case supplied the goods for the use ami 
benefit of the club, and in the same manner as goods were 
supplied to clubs in the other cases above mentioned, which 
followed the decision in that case. Also O’Brien and the 
other members of the building and finance committee or 
officers of the lodge signed the contract for repayment of the 
money to the plaintiff in the same manner as the defendant 
Stormont in the case of Pears v. Stormont* executed the 
lease in that case, at the instance of the building and finance 
committee who acted for the whole body of the members 
who appointed the said committee for the very purpose of 
obtaining money for the use and benefit of the lodge. The 
fact that all the members were not made parties does no* 
relieve from liability the defendants who have been sued 
The fact that the plaintiff was a member of the lodge, but 
who was not present when the by-laws were passed authoris­
ing the appointment of a building and finance committee 
and was not present when such committee was named, does
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not, in my opinion, debar h'm from maintaining this action 
in the same manner as if he had been a stranger and not 
a member of the lodge.

Under the above authorities and upon the facta and 
evidence as disclosed in this case, the plaintiff who gave 
credit to an abstract entity,—the lodge, is, in my opinion, 
entitled to look to those who assumed to act for it and those 
who authorised or sanctioned that being done.

Judgment will, therefore, be entered lor the plaintiff for 
the amount claimed, together with the costs of the action.

Judgment for plaintiff.

KK.Y V. SMITH.
Saskatchewan Court of Appeal, Haultain, C.J.S., Laniont and 

Turgeon, JJ.A. July 7, 1921.
Intoxicating l.lqiini-s (ftlllA—M)—Vnlawful Sa lei*—<>iiuh of Proof 

—Wright to lie given to Kvhlenee by MngiMrato—Arbitrai-)
< 'onvlet bin—Set t lug Anltb*—< 'ert lorarl.

The effect of sec. 69 (3) of the Saskatchewan Temperance Act, K.B.8. 
1920, ch. 194 is that where the accused adduces no evidence 
at all. he must be held guilty of the offence charged because 
he has not discharged the onus cast upon him, but that where 
he adduces evidence to prove his innocence, that evidence must 
be considered and given Its proper weight, and the magistrate 
cannot put it aside and enter a conviction arbitrarily, and where 
there is no legal evidence to support the conviction It will be 
quashed on certiorari.

| Hex v. McPherson (19151, 26 D.L.R. 503, followed ]

APPEAL by the Crown from an order of the Chief Justice 
of the Saskatchewan Court of King's Bench quashing a con­
viction under the Saskatchewan Temperance Act on the 
ground that it was made without evidence. Affirmed.

T. D, Brown, K.C., Director of Prosecutions, for the 
Crown.

P. G. Hodges, for respondent.
The judgment of the Court was delivered by
Turgeon. J.A.:—The accused was convicted on January 

7, 1921, for unlawfully keeping liquor for the purpose of 
sale, barter or exchange, contrary to the provisions of the 
Saskatchewan Temperance Act, R.S.S. 1920, ch. 194, sec. 
41. He applied on certiorari to have the conviction quashed. 
The application was heard in Chambers by Brown, C.J.K.B., 
who quashed the conviction on the ground that it was made 
without evidence. He says in his judgment: "There is 
absolutely no evidence of guilt in this case.”

The Director of Prosecutions argued upon the appeal that 
ceri!orari does not lie in the case of a conviction under this

Sank.
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section of the Act, or, that, in any case, the evidence taken 
by the magistrate cannot be looked at by the Court upon 
the hearing of the application to quash the conviction.

That certiorari does lie appears to be abundantly clear from 
the terms of the Act itself. Section 76 provides that n > 
writ of certiorari in aid of habeas corpus or otherwise shall 
issue for the purpose of quashing a conviction under th<- 
Act, unless the applicant shall file an affidavit declaring his 
innocence of the offence charged against him. Section 8:’, 
provides for a notice of motion to quash the conviction be 
ing served within 20 days of the date of the conviction. 
Several other sections set out the procedure to be followed 
in such cases and the rules which the court is to obsen 
in arriving at a decision.

Then as to the argument that the evidence taken by th>- 
magistrate is not to be looked at by the Court, I am m 
opinion that it likewise mus.t fail. In the first place we arc 
obliged, I think, to follow the decision of the Supreme Coun 
of Saskatchewan en banc in the case of Rex v McPherson 
(1916), 26 D.L.R. 603, 25 Can. Cr. Cas. 62, 8 S.L.R 412. 
This was a case under the Sales of Liquor Act, 6 Geo. V. 
1916 (Saak.), ch. 39 (now repealed). The accused was con 
victed of keeping liquor for sale contrary to the provision 
of that Act. The judgment of the Court was delivered by 
Lamont, J„ who deals with the point as follows, at p. 606:—

“I cannot find any evidence at all that the accused hud 
the liquor for sale, barter or exchange. ... It was con 
tended that the magistrate having found, as a matter of 
fact, that it was kept for these persona, we could not, on 
certiorari, question the correctness of his finding. I agn < 
that where there is evidence upon which a summary con­
viction can be baaed, an Appellate Court will not consider 
the weight of conflicting evidence; but where there is re 
legal evidence at rdl to support the finding, the conviction 
cannot be upheld ”

The Saskatchewan Temperance Act contains a provision 
respecting this matter which is similar to the provision in 
the Sales of Liquor Act under which the McPherson case wa 
decided. The provision to which I refer is contained in sec 
82, and is to the effect that no conviction shall be quashed 
by reason of any defect in form or substance provided thaï 
(1) it can be understood from the conviction that it wa 
made for an offence against some provision of the Act with 
in the jurisdiction of the justice, and (2) there is evident •



60 D.L.R.] DOMINION LAW REPORTS. 439

to prove such an offence. Instead, then, of the position 
being that the evidence must not be looked at by the Court, 
as argued by the Director of Prosecutions, the Act makes it 
clear that the evidence must be before the Court and must 
be given effect to, notwithstanding defects in form or sub­
stance, that the evidence and the question of jurisdiction 
are the two things (and the only things) to be enquired into 
by the Court on certiorari. I do not believe that the Legis­
lature intended by these words that the evidence should be 
considered and given effect to against the accused but not 
in his favour. It would require much more explicit lan­
guage than the section contains to convince me of that.

Again, the Court in the McPherson case had to deal with 
a provision in the statute similar to that contained in sec. 
69, sub-sec. 3 of the Saskatchewan Temperance Act, which 
raises a presumption of guilt against the accused from the 
mere finding of the liquor in his possession and places upon 
him the onus of proving his innocence. It was argued on 
this appeal that, such being the case, the magistrate's de­
cision on the evidence, by which he refuses to find that the 
accused had discharged that onus, cannot be questioned. In 
the McPherson case this point was dealt with as follows (26 
D.L.R., at p. 506)

“It was contended that, as the onus was on the accused 
to prove his right to have possession of the liquor, he could 
not be said to have discharged that onus until the magis­
trate was satisfied.

“If this contention prevailed, it would nean that no 
ma'ter how clearly the evidence established the right of 
the accused to the possession of the liquor, the magistrate, 
without any evidence to the contrary, or arything upon 
which an inference of guilt could be drav n, could ar­
bitrer ly find the accused guilty and such finding could not 
be questioned by the Appellate Court.

"I am of opinion that an Appellate Court may look to the 
depositions to ascertain whether or not there is any evidence 
at all to support the magistrate's finding. If there is no 
evidence, the conviction must Le quashed."

I am of opinion, therefore, that all the questions of law 
raised in this case were settled for us by the decision in Rex 
v. McPherson, supra. The effect of sec. 69 (3), as I take 
it, is, that where the accused adduces no evidence at all, he 
must be held guilty of the offence charged, because he has 
not discharged the onus placed upon him ; but that, where

Seek.
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8,1,11 • he adduces evidence to prove his innocence, that evidence 
CJL must be considered and given its proper weight, and the
---- magistrate cannot put it aside and enter a conviction ar-
R,x bitrarily.

Smith. It remains to therefore consider the evidence in this case 
Witnesses were called both for the accused and the prosecu­
tion. The accused himself swears positively that he never 
sold or trafficked in liquor, that he never kept liquor in his 
garage or elsewhere than in his dwelling-house, where this 
liquor was found and where the law allows it to be kept 
provided it is not kept for sale. He told where the liquor 
came from and when he received it.

The only real evidence given for the prosecution is that 
of the constable who found the liquor, and who testified 
that the accused had lied to him about the quantity of liquor 
he had and about the existence of a basement or cellar to the 
house. The constable also swore that he found two bottles 
of liquor among the kindling in the wood-box.

The magistrate's minute of adjudication is as follows:—
“The accused I. B. Smith in my judgment has not satisfied 

the onus placed upon him. I disbelieve the evidence of Smith 
on account of the statement made to the police ifter the 

. search warrant had been read to him, and the various places 
the liquor was concealed on the premises of the accused.

“The evidence of Mrs. McElwee not being explained or 
contradicted by the accused.

"I find the accused guilty of the charges and fine him 
$200.00 and costs, in default 30 days in gaol."

The evidence of Mrs. McElwee is not evidence at all. She 
says: “I could swear Smith was dealing with liquor." The 
reasons she gives for this most positive statement made 
under oath are, that on one occasion, about 2 months be­
fore the trial, she saw two men come out of the accused’s 
garage ; that upon another occasion she saw two men come 
from the direction of the garage with a suit-case, get into 
an automobile, and drive away; and that, on different 
occasions she saw men go with Smith to his garage and come 
out again. Nevertheless the magistrate says he bases his 
judgment on this "evidence," which, he says, the accused 
has not explained or contradicted, and this in face of the 
positive and specific contradiction given by the accused 
According to the constable, the only liquor found on Smith's 
premises consisted of one bottle of whisky which Smith 
handed to the constable, seven bottles lying in a sack on the
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floor of the cellar, and two bottles in the wood-box. The *■*». 
only case which might be described as a “concealment" was ^ 
the case of the two bottles found in the wood-box ; but even —1
that, as is stated by the Chief Justice, is quite consistent Keawcii k 
with innocence. As to the lies which the constable swore outa'to-
were told him by Smith, and which constitute the only mm. 
ground for his judgment which required serious considera­
tion, I am of opinion that they cannot be taken as a factor 
of sufficient importance to turn the scales against the ac­
cused and justify a conviction against him upon the evidence 
which is before us.

1 agree, therefore, with Brown, C.J.K.B., that there was 
no sufficient legal evidence before the magistrate upon which 
he could refuse to hold that the accused had discharged the 
onqs cast upon him by the Act.

The appeal should be dismissed with costs.
Appeal dismissed.

KltAWI'Zl'K I. OSTAPIIVITCH.
Manitoba Court of Appeal, Perdue, Cameron, Fullerton and

Dennistoun, JJ.A. April 4, 1921.
PhwIIngN (#1111)—T2i\)—Agreement for Hale of lotml—Action by 

Vendor for Powtetwlon—Inability to Get Wife to Sign Dower 
Art Forma—Argument an to Wlietli<-r PIcndlngN DIm-IomhI GimmI 
Defence Order for He-nrgument uh to W het her Staiement of 
Claim DImi-IonimI Cauae of .Vet Ion.

Hy an agreement for the Bale and purchase of land, the vendor 
agreed to procure a certificate of title to the premises In ques- 
tlon, and upon the purchaser making hie payments as agreed, 
covenanted to execute a transfer or conveyance to the purchaser 
and for the purpose of Implementing that transfer agreed to 
procure his wife's signature to the requisite statutory forms 
of consent thereto. In an action by the vendor claiming pos­
session of the land, the plaintiff alleged that he endeavoured 
to obtain the consent of his wife hut failed, and that her refusal 
had been duly notified to the purchaser who wrongfully refused 
to vacate the said lands. The referee ordered that the ques­
tions of law raised hy the pleadings, as to wliethe- certain 
paragraphs shewed a defence to the action and the question 
whether the counterclaim was good in law should be set down 
for argument before the trial of the issues of fact. On the 
argument the Judge held that the statement of defence as a 
whole alleged fraud on the part of the plaintiff and consent on 
the part of the wife to the defendants taking possession and 
therefore constituted a good defence, as to the counterclaim 
he held that the defendant should be allowed to shew damages. 
Nothing was said In the Judgment as to whether the statement 
of claim disclosed a cause of action. The Court held on appeal 
that although the matter was not argued before the lower Court 
nor before the Court of Appeal, the matter shoitfd be ret down 
on the list again for re-argument as to whether or not the 
statement of claim disclosed a cause of action.

I See Annotation. Pleading, 10 D.L.R. 603.]
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M>n- APPEAL by plaintiff from the judgment of Prendergast. 
cx J., on an argument by order of the referee as to certain
—- questions of law in an action by the vendor claiming pos

Kkawczvk session of certain lands, agreed to be sold under an agree 
Ohiafo- men *or sele. Re-argument ordered as to certain other 
virvH. questions.

The facts and circumstances of the case are fully set 
forth in the judgment of the Court delivered by Cameron. 
J.A.

F. Heap, for appellant ; J. R. Crawford, for respondent.
Cameron, J.A.:—The plaintiff in his statement of claim 

alleges that he is the owner of a quarter section of land 
near Beausejour in this Province, the same being a "home 
stead" as defined by the Dower Act, 9 Geo. V., 1919 (Man.i 
ch. 26, and that he entered into an agreement in writing 
for the sale of the same to the defendant in the following- 
terms :—

“November 17th, 1919.
"Received from Nikolas Ostapovitch of Thalberg P.O. in 

the Province of Manitoba, farmer, the sum of $26.00 being- 
deposit on account of purchase of the north-east quarter 
of section 4-17-8 East. Purchase price $1400.00; $500.0o 
in cash, balance payable in three equal annual instalment 
on the first day of November 1920, 1921, and 1922, with 
interest at 6'/- per annum. Vendor to pay taxes to Decern 
ber 31st, 1919. The purchaser to get possession of properl > 
on March 1st, 1920. Vendor to clear title and make ap­
plication for Torrens title. Purchaser and vendor to pax 
half each of costs of Torrens title and of this sale. Vendin' 
to allow further rebate to purchaser and any excess interest 
which the purchaser may be required to pay in order In 
raise any moneys, if necessary, required to complete this 
transaction, in excess payable sooner than the terms abo\. 
provided. The vendor shall procure the execution of thi 
necessary Dower Act Forms by his wife at his own expens.

Dated at Beausejour in Manitoba, this 17th day of Nov­
ember, A.D. 1919.
Witness: (Sgd.) J. D. Crawford

his
(Sgd.) John x Krawczuk 

mark
his

Nicholas x Ostapovitch. 
mark.
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The plaintiff alleges further that he “endeavoured to ob­
tain the consent as aforesaid from his wife but failed and 
has been unable to procure the said consent, the said wife 
disapproving of the said sale and refusing to consent thereto 
which fact has been duly notified to the defendant."

The concluding allegation of the statement of claim is that 
"Notwithstanding the premises and in spite of warnings 
from the plaintiff not to do so, the defendant has wrong­
fully entered into and still is in possession of the said land, 
against (as he has all along well known) the will and wish 
of the plaintiff and refuses to vacate the same although the 
plaintiff has repeatedly applied to him and ordered him to so 
vacate." The plaintiff claims possession of the said land.

In his amended statement of defence and counterclaim 
the defendant denies that the plaintiff endeavoured to obtain 
the consent of his wife and alleges that the plaintiff has 
received another offer for the purchase of the land and that 
he has induced his wife to refuse to execute the necessary 
statutory form of consent.

He further, in para. 6, denies that he has wrongfully 
entered into possession of the land but that he entered into 
possessio’ and became entitled thereto under an agreement 
made on or about November 17, 1919, granting possession 
to the defendant for a period less than three years.

He further alleges that in accordance with representa­
tions made by the plaintiff as to consent by his wife to 
the sale the plaintiff and his wife gave up possession 
and the right to possession of the said land to 
the defendant and are now estopped from denying his 
right to possession thereof. The defendant further states 
that the plaintiff's statement of claim shews no cause of 
action and pleads estoppel as against the defendant. These 
are in substance the material allegations in paras. 3, 4, 6, 6, 
7, 8, 9 and 10 of the statement of defence.

In his counterclaim the defendant alleges that the plain­
tiff by the said agreement covenanted to procure the execu­
tion of the necessary statutory forms by his wife, that the 
plaintiff fraudulently represented that his wife had already 
consented and was willing and ready to execute such forms 
and that relying upon said representations, he paid to the 
plaintiff $26 by way of deposit on account of the purchase 
of the said land .

The defendant further alleges that, relying on these re­
presentations, he entered into the agreement set forth in

Man.

C.A.

Kbawvzik

Ohtapo-
mce.
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the statement of claim and entered into possession of the 
land expending money and labour in repairing, improving 
and cultivating the same, and that he has tendered the plain­
tiff the amount of cash payment.

The defendant alleges his willingness to make his pay­
ments in accordance with the said agreement and that he 
has tendered the plaintiff the cash payment.

He further says (para. 17) :—
“17. The defendant further alleges that by reason of 

the false and untrue representations of the plaintiff or by 
the plaintiff’s refusal or failure to obtain the necessary 
Dower Act forms (if any) by his (the plaintiff’s) wife, the 
defendant has suffered damages by reason of (a) having 
given up possession of the lands formerly occupied by him 
(the defendant) ; (b) loss of increased value of the said 
lands agreed to be sold ; (c) incurred expenses in trans­
ferring his goods to and from the said premises agreed to 
be sold ; (d) loss of emblements or season’s crop planted by 
the defendant during the year 1920; (e) loss of time, money 
aid labour expended on repairing, improving and cultivating 
the lands herein referred to; (f) moneys paid by the de­
fendant to the plaintiff in consideration of the sale of the 
said lands ; (g) expenses incurred for legal advice and time 
lost in investigating title, mental worry and distress, and 
other general damages. 18- That by reason of the repre­
sentations of the plaintiff the defendant will further suffer 
damages in the event of ejectment, in the loss of time, and 
money expended, in obtaining lodgings for himself, and his 
family, and shelter for his goods, chattels and stock, and in 
having to purchase in the open market food for himself and 
his family and his stock ordinarily grown and produced by 
the defendant from the lands in his possession."

The defendant accordingly asks for the dismissal of the 
plaintiff’s action or damages.

In the statement of defence to the counterclaim the plain­
tiff denies the charges of fraud and states that the counter­
claim shews no cause of action.

The defendant joined issue on the plaintiff’s defence to 
the counterclaim.

An order of the Referee was made July 12, 1920, in the 
following terms :

"Upon the application of the plaintiff and upon hearing 
counsel for both parties (the counsel for the defendant ad­
mitting that the agreement in writing set forth in para-
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graph 2 of the Statement of Claim was signed and made by 
the plaintiff and is the agreement referred to in paragraph 
6 of the Statement of Defence) : 1. It is ordered that the 
questions of law raised by the pleadings (including the ques­
tion whether paragraphs 3, 4, 5, 6, 7, 8, 9 and 10 shew a 
defence to the action and the question whether the counter­
claim is good in law and if so the nature of the damages, if 
any, recoverable by the defendant) shall be set down for 
argument and trial at a Wednesday Court before the trial 
of the issues of fact.”

It is plain that the questions intended to be submitted 
to the Court are indicated in a vague and unsatisfactory 
manner. It is as if the Court were required to examine the 
pleadings, find out the matters of law involved in them, 
state those matters of law in the form of questions and then 
proceed to answer them. This uncertainty is somewhat 
modified by "including" the questions whether the para­
graphs specified shew a defence, whether the counterclaim 
is good in law and, if so, what are the damages recoverable 
thereunder. The difficulties of the case are aggravated by 
the loose and confusing manner in which the facts are pre­
sented in the pleading!. For instance, it is not clear what 
precise meaning is to be given to the inducement or pre­
liminary statement in para. 17 of the counterclaim. What 
are “the false and untrue representations of plaintiff"? 
What is the meaning of the terms “refusal or failure to ob­
tain the necessary Dower Act forms (if any) by his wife"? 
Is this paragraph the joinder of two separate causes of 
action or does it state one cause of action dependent on 
either one of the two events whichever may happen to be 
the origin? And it seems an extraordinary step to ask a 
Court to define what damages may be recoverable in an 
action before the evidence has been heard. Such a question 
as that might well be answered by referring the parties to 
Mayne on Damages.

These are but instances of the difficulties raised by the in- 
artificially drawn pleadings and by the vague terms of the 
order under which they are submitted to the Court and upon 
which the Court is asked to construe the far-reaching and 
not clearly defined provisions of a new and most important 
statute.

Prendergaat, J„ held that the statement of defence as a 
whole alleged fraud on the part of the plaintiff and consent 
on the part of the wife to the defendant’s taking possession,

Man.
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and therefore constituted a good defence. As to the counter­
claim he held the defendant should be allowed to shew dam­
ages under sub-paras, (c), (d), (e), (f) and (g). Nothing 
is said in his judgment as to whether the statement of claim 
discloses a cause of action. That subject was not ap­
parently argued before him nor was it discussed before this 
Court.

The plaintiff’s action appears to be based solely upon the 
agreement and his right to recover possession of the lands 
is apparently made to depend on his own default or failure 
to secure the execution of the necessary Dower Act forms 
by his wife as required by his covenant in the agreement. 
This is followed up by the concluding allegation that, not­
withstanding the premises, which is obviously a reference 
to the plaintiff’s failure to secure his wife’s consent as re­
quired by the agreement, the defendant has wrongfully- 
entered into and still remains in possession of the said lands.

But can it be said that the plaintiff bound himself to 
secure his wife’s written consent in statutory form to the 
agreement ? He has covenanted to obtain a certificate of 
title. Does not that, considered with the other terms of the 
agreement contemplate a subsequent transfer to which his 
wife’s consent is to be obtained ?

The agreement provides for (1) the payment of the in­
stalments by the defendant; (2) payment by the plaintiff 
of taxes to December 31, 1919 ; (3) possession by the de­
fendant on and after March 1, 1920; (4) obtaining a Tor­
rens title by the plaintiff, the parties to share in the expense 
thereof ; (5) a concession of any additional interest the de­
fendant might have to pay should he raise money to pay off 
the instalments before maturity, and (6) the procuring by 
the vendor of the execution of the necessary Dower Act 
forms by his wife.

The substance of it may be taken to be that the vendor 
agrees to procure a certificate of title to the premises in 
question and, upon the purchaser making his payments as 
agreed upon, he covenants to execute a transfer or convey­
ance to the purchaser and, for the purpose of implementing 
that transfer, he agrees to procure his wife’s signature to 
the requisite statutory forms of consent thereto.

Until that time has come it may well be contended that 
no cause of action has accrued. If that be the case the 
plaintiff cannot accelerate it by now coming forward and 
volunteering the information that he knows that when the
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final payment is made, November 1, 1922, his wife will re- Man-
fuse to give her consent to the transfer, or that she has now 77T
indicated her intention to refuse when that date arrives. It — 
can be argued that if she now said so herself it would not Ksawczvh 
be conclusive as she might change her mind and, moreover, ostVto. 
that, when the defendant does become entitled to his formal vitcu. 
transfer under the agreement, the wife may not be surviv­
ing. What the plaintiff says is that before action was 
brought he endeavoured to obtain from his wife the consent 
provided for by the agreement but has been unable to pro­
cure the same and that it is in consequence of that failure 
that the defendant is wrongfully in possession. It can be 
argued that what occurred between the plaintiff and his 
wife prior to June 8, 1920, when this action was commenced, 
can have no relevancy to the agreement on which the action 
is founded; and that no consent by the wife is possible or 
necessary before the plaintiff has acquired his certificate of 
title and the defendant has made the payments agreed upon, 
and thereby becomes entitled to the conveyance to which the 
wife’s consent is necessary. It cannot be denied that the 
agreement is at least open to this construction and if it be 
correct it is obvious the action is prematurely brought.

It is to be borne in mind that the allegations in this state­
ment of claim must all be taken against the plaintiff in ac­
cordance with the wholesome rule that the pleading is to 
be read against the pleader.

If the plaintiff had confined his statement of claim to al­
legations that the defendant had wrongfully entered into 
and retained possession of the lands in question it might 
have been unobjectionable. It would then have been for 
the defendant to justify his acts by setting up the agree­
ment in question or otherwise as he might be advised. It 
would thereupon have devolved upon the plaintiff to take the 
necessary steps to dispose of the defence by moving to strike 
it out or by replying to it or dealing with it in such other 
manner as might properly present the issues for the deter­
mination of the Court. But the plaintiff has deliberately 
rested his claim for relief on the agreement and on the terms 
of that agreement it may fairly be contended that he is not 
now in a position to bring an action.

As I have stated this is a matter which was argued neither 
before Prendergast, J., nor before this Court. It may be 
that certain features of the Act already discussed may again 
have to be considered. For instance plaintiff’s counsel
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II
Saak. urged that the agreement was in contravention of sec. 3 of 
c A the Act and therefore wholly void. In answer to this it 
— may be pointed out, amongst other considerations, that the 

Gu»;™» action is not brought for the cancellation of the agreement 
Comm*. on that ground but on the agreement and on plaintiff’s own 

default in carrying it out.
In my opinion the parties should be asked to argue the 

questions of law raised by the statement of claim. Those 
questions are plainly included in the order. If they be dis­
posed of adversely to the plaintiff it makes an end of this 
case as it is now before the Court. I think the matter 
should be set down on the list again for re-argument when 
the question to be discussed should be this: Does the state­
ment of claim disclose a cause of action ?

Judgment accordingly.

GREGORY v. GOODWIN.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lament and 

Turgeon, JJ.A. July 7, 1921.
Contracts (RllIA—195)—Mortgagee in Possession—Appropriation 

of Rents and Profits—Agreement with Mortgagin’ by Tenant 
Whose Lease Has Expired—Validity—Owner Bound by, on Re­
gaining Possession—Power of Owner to Make Contract with 
Tenant While Mortgagee in Possession.

Where a mortgagee has entered Into possession of the premises 
under its mortgage and has appropriated the rents and profits, 
and has made an arrangement with a tenant whose lease has 
expired during its tenancy as to the amount of rent to be paid 
for a period of one year from the termination of the lease, and 
the tenant has paid such rent to the mortgagee, any alleged 
agreement as to rent made between the owner and the tenant 
during the possession of the mortgagee is invalid, and after 
recovering possession of the premises the owner is bound by 
the arrangement made with the mortgagee while in possession.

APPEAL by defendants from the judgment at a trial, in 
an action by the owner of certain premises to recover rent 
alleged to be due under an agreement made with the owner, 
while the mortgagee was in possession and had appropriated 
the rents and profits. Reversed.

A. Casey, K.C., for appellants.
P. H. Gordon, for respondent.
Haultain, CJS.:—The defendants were in January, 1919, 

in occupation of a portion of a building owned by the plain­
tiff as tenant of the plaintiff, under a lease in writing for a 
term commencing on May 1, 1918, and ending on April 30, 
1919, at a rental of #76 a month. In January, 1919, the 
Northern Trust Co., who had a mortgage on the demised
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premises from the plaintiff went into possession under its 
mort jage and appropriated the rents and profits. The com­
pany continued as mortgagee in possession until June 30, 
1919. A settlement was made between the plaintiff and the 
company under which the company gave back possession of 
the mortgaged premises on, from and after June 30, and the 
tenants were duly notified. On the termination of the de­
fendant’s lease on April 30, the defendants continued in oc­
cupation of the premises in question under a verbal agree­
ment with one Carmichael, the local agent of the Northern 
Trust Co., for a further term of one year at a rental of $80 
per month.

Some time in April, while the mortgagee was still in pos­
session and receiving the rents and profits, the plaintiff com­
menced negotiations with the defendants with a view to a 
renewal of their lease from him at an increased rental of 
$95 per month. There is some conflict in the evidence as 
to whether this amount was agreed on. Whether it was or 
not does not seem to me to be material. The plaintiff had no 
authority to negotiate for a lease at that time, as the mort­
gagee was still in possession. Rent at the rate of $80 a 
month was paid to the mortgagee during the months of May 
and June; that is, for the period intervening between the 
termination of the lease from the plaintiff to the defendants 
and the re-delivery of possession by the mortgagee to the 
plaintiff. On resuming possession of the premises, the 
plaintiff demanded rent from the defendants at the rate of 
$95 a month from May 1, on the strength of the alleged 
verbal agreement to that effect. This demand was refused 
by the defendants. The defendants continued to occupy the 
premises until November 18, 1919, when they vacated them. 
Rent at the rate of $80 a month was duly paid by the de­
fendants from May 1 to September 30.

This action was brought for the recovery of rent at the 
rate of $95 per month from May to November, inclusive, and 
for one month’s rent in lieu of notice. The action was de­
fended on the ground that the defendants held the premises 
under the verbal lease from the mortgagee, and were only 
liable for $80 a month. The defence also set up a relin­
quishment of the premises to the plaintiff in November with 
his consent. Tender of $80 rent for October was also 
pleaded, and $166 was paid into Court to cover the rent for 
October and November and $6 claimed for some damage to 
the premises. On the trial the trial Judge found in favour 
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of the plaintiff, and allowed him rent at the rate of $95 a 
month from May to November, both inclusive, and $6 dam­
ages referred to above, and an additional month’s rent of 
$95 in lieu of notice. The plaintiff thereby obtained judg­
ment for $15 a month from May to October and $95 a month 
for October and November, and an additional $95 in lieu of 
a month’s notice.

The defendants now appeal. The trial Judge held that 
the authority of Carmichael to make the alleged agreement 
with the defendants was not proved, and that, therefore, 
the defendants held under an agreement with the plaintiff 
for a further term at $95 a month rent.

I do not agree with this finding. The plaintiff had no 
power or authority to make an agreement with the defend­
ants pending the possession of the mortgagee. Further, 
there is uncontradicted evidence of the arrangement with 
Carmichael, and the further fact that the mortgagee was 
paid and accepted the new rental of $80 a month for the 
months of May and June, while it was still in possession. 
Under no circumstances could the plaintiff be entitled to 
claim anything for those two months.

I am, therefore, of the opinion that the plaintiff was bound 
by the verbal lease from Carmichael, and is only entitled 
to rent at the rate of $80 a month.

The evidence does not support the plea of tender of the 
September rent. The tender was made on the condition of 
a receipt in full being given, and was therefore not a good 
tender. The trial Judge has found, on conflicting evidence, 
that the plaintiff did not acquiesce in the giving up of the 
possession by the defendants in November, and that finding 
should not be interfered with.

When he commenced his action, the plaintiff was, there­
fore, entitled to rent at the rate of $80 a month for October 
and November and to $80 in lieu of notice, and to $6 for the 
damage above referred to ; in all $246.

The judgment below will, therefore, be varied by reducing 
the amount of $366 to $246. The defendants are entitled 
to their costs of appeal» which will be set off against the 
amount of the judgment below.

The plaintiff will be entitled to payment out of the money 
paid into Court.

Lament, J.A.:—The only question which it is necessary 
to consider in this appeal is, whether or not one J. S. Car­
michael, representing the mortgagee in possession, had
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authority to grant the defendants a lease of the premises 
in question. If he had not, the judgment should stand. If 
he had, the rent should be only $80 a month, instead of $95 
as allowed.

The defendant Goodwin testified that Carmichael verbally 
leased him the premises for a year from May I, 1919, at 
$80 per month, and the Judge found that Carmichael did so, 
but that it was not shewn that he had authority so to do.

With deference, I am of opinion that sufficient was shewn 
to justify the conclusion that he had ample authority. In 
the first place, he was the representative of the Northern 
Trust Co., who were mortgagees in possession. In the 
second place, the plaintiff was evidently satisfied as to his 
authority, as appears by the following letter:

“North Battleford, July 11, 1919. 
Messrs. Murray, Munro & Morrison,

Dear Sir:
Re Northern Trusts vs. Self.

“You will recollect that when I asked the question whether 
any arrangement had been made by yourself or any repre­
sentative of the Northern Trusts Company to give any 
tenant in my building a lease, you stated that you had not 
done so, and that you would ’phone Mr. Carmichael to find 
out if he had made any arrangement. Your office 'phoned 
Mr. Carmichael and the information you gave me was to 
the effect that Mr. Carmichael had stated he had not done 
so.

You will also recollect that I then stated that I understood 
that certain tenants claimed to have been promised a lease 
by him, and that I wanted a written statement from Mr. 
Carmichael that he had made no promise."

The inference to be drawn from this letter, in my opinion, 
is, that if Carmichael had given a lease to a tenant in the 
plaintiff’s building, the plaintiff was satisfied that he would 
be bound thereby. No question is raised in the letter as to 
Carmichael not having authority to act if he had made a 
lease. In the absence of evidence to the contrary, it must, 
I think, be held that Carmichael had the necessary author­
ity. This leaves the defendants owing three months’ rent 
at $80 per month, and some $6 for other matters not dis­
puted.

The appeal should, therefore, be allowed with costs, and 
the judgment below reduced to $246.

Turgeon, J.A., concurs with Haultain, C.J.S.
Appeal allowed.
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Alt». REX v. STEFAN1C.
n«ir Alberta Supreme Court. Appellate Division, Harvey, C.J., Stuart 

App- UIY and Beck, JJ. April 6, 1921.
Rex Evidence (§XIIL—080)—Seduction—Corroboration Required— 

V. Criminal Code secs. 212 and 1002.
Stefanic. The corroboration required by sec. 1002 of the Criminal Code in 

order to secure a conviction under sec. 212 is in “some material 
particular” not in “every material particular,” and is satisfied 
by corroboration, in some material respect which strengthens 
the credibility of the main witness and justifies the evidence 
being accepted and acted upon. There being corroboration of 
the evidence of the girl seduced as to the seduction and the age 
of the parties, corroboration of her evidence of the promise of 
marriage is not necessary.

[R. v. Daun (1906), 11 Can. Cr. Cas. 244, 12 O.L.R. 227, followed.]

CASE RESERVED by the trial Judge, on dismissing a 
charge under sec. 212 of the Criminal Code on the ground 
that there was no corroboration of certain evidence.

A. H. Gibson, for Crown ; H. C. Macdonald, for accused.
Harvey, CJ.:—This is a case reserved by Taylor, D.C.J., 

at the instance of the Crown.
The accused was charged for “that he being a person 

above the age of twenty-one years did under promise of 
marriage seduce and have illicit connection with Katie 
Heron an unmarried female of previously chaste character 
and under the age of twenty-one years.” The charge was 
dismissed on the ground that there was no corroboration of 
the evidence of the girl that there had been a promise of 
marriage or that she was of previously chaste character, the 
case stating that “on all other issues there was corrobora­
tion of her evidence and of the other witnesses for the 
Crown.” The question reserved is whether this is a proper 
view of the law.

Inasmuch as previous chastity is presumed and the ab­
sence of it must be shewn by the defence, the fact that there 
was no corroboration of the girl’s evidence as to that is im­
material and the sole point is whether there being corrobora­
tion of her evidence of the seduction and as the case states, 
of the fact that'he was over and she under 21 there must 
also be corroboration of her evidence of the promise of mar­
riage.

The necessity for corroboration is imposed by sec. 1002 
of the Code which provides that no person accused of the 
specified offence "shall be convicted upon the evidence of one 
witness, unless such witness is corroborated in some material 
particular by evidence implicating the accused.” This and
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kindred offences, also perjury, forgery and certain other of­
fences are specified.

It is to be noted that the Act requires corroboration in 
“some material particular," not in “every material par­
ticular." The consideration of these words in my opinion 
settles the whole case. In Rex v. Magdall (1920), 33 Can. 
Cr. Cas. 387, 15 Alta. L.R. 313, Beck, J„ considered this ex­
act question somewhat exhaustively and expressed the view 
in accord with that of the highest Court of Ontario in R. v. 
Daun (1906), 12 O.L.R. 227 that the statute was satisfied 
by corroboration in respect of either of the material par­
ticulars of seduction or breach of promise. The other 
Judges did not consider this exact point and in the judgment 
of the Supreme Court of Canada (1920), 57 D.L.R. 623, 61 
Can. S.C.R. 88, on appeal there is nothing from which we 
can obtain much assistance. The Judges there agreed that 
there was corroboration but whether they thought it was 
of only one or of both of the elements does not appear from 
the reasons.

The charge is under sec. 212. That section and the others 
dealing with offences of a similar nature for which corro­
boration is required all have reference to the offence of 
seduction under different conditions, having regard to the 
age of the offender and the person seduced or their relation 
to each other or other conditions. One of the conditions in 
this case is that there has been a promise of marriage. The 
promise of marriage is certainly not the offence, which is 
the seduction but under the circumstances specified.

Whether it might be argued that evidence in respect to 
any of these conditions does not implicate the accused since 
he can only properly be said to be implicated in the offence, 
there seems no room for such an argument in respect of 
the act of seduction itself and in my opinion corroboration 
of the evidence of that act not merely is evidence in some 
material particular but also implicates the accused, that is 
to say if it connects him with the act, as it is of course to 
be assumed is the case here.

I think therefore that in this case the statute was satis­
fied.

Of course the Judge or jury must also be satisfied as well 
in all cases even where the legal corroboration exists, and 
that satisfaction amounts to a conviction beyond a reason­
able doubt, of the guilt of the accused.

Having come to the conclusion that the trial Judge’s rul-
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ing was erroneous the only power we seem to have would 
appear to be to direct a new trial under sec. 1018 (b), which 
I would consequently do.

Beck, J.:—I concur; but in any view as to the interpre­
tation of the section requiring corroboration 1 think it is 
needed only and sufficient only when directed to acts of the 
accusêd.

Stuart, J. (dissenting) :—After considerable hesitation I 
with respect do not feel disposed to agree with the opinion 
of Harvey, C.J.

I should hesitate to make any decision which would, for 
example, make a conviction for perjury possible where the 
corroboration was only as to what the accused had in fact 
sworn to, which might easily be a matter of dispute, and not 
as to the falsity of it, though perhaps this danger is not 
really involved.

My real ground of hesitation is this. There is nothing 
criminally wrong in the seduction of a girl under 21 by a 
man over 21 years of age. It is only the added element 
that it is done under or by means of a promise of marriage 
that makes it criminal. I therefore am inclined to think 
that it must be with regard to this special element as well 
as the act of sexual intercourse that corroboration is re­
quired.

Section 1002 says: “No person accused of any offence 
under any of the hereunder mentioned sections shall be con­
victed upon the evidence of one witness unless such wit­
ness is corroborated in some material particular by evidence 
implicating the accused, etc.”

Now the pertinent question to my mind is to ask this: 
“ ‘Implicating the accused’ in what ?" Clearly it must be 
implicating him in the offence charged. Does implicating 
him in an act which is not in itself criminal implicate him 
in an offence which consists in accomplishing that act by a 
particular method?

There seems to me to be some confusion about such ex­
pressions as “ingredients” or “elements" of the offence. The 
fact that the accused must be over 21 years of age is not 
really an ingredient or element of the offence at all. The 
statute merely defines a class of persons who alone can be 
guilty of it. It is merely the case that the Act does not 
apply to men under 21 or in favour of women over 21 year: 
of age. So with regard to previously chaste character. This 
expression merely limits the class of women in whose favour
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the statute applies. None of these things can I think pro­
perly be called ingredients or elements of the offence.

The real offence charged here is that the accused (being 
one of a certain class to whom the law applies) made a pro­
mise of marriage to the complainant, being of the class of 
women to whom the Act applies, for the purpose and with 
the intention of inducing her to yield to sexual intercourse 
and that he thereby did induce her to yield and had the 
sexual intercourse with her.

I am unable to see how a man can be said to be "im­
plicated" in such an offence at all unless he be “implicated" 
in all the acts essential to its being an offence under the 
Code. It may be said that it is not morally wrong to make 
a promise of marriage and that it is only as to what is 
morally wrong in the offence that corroboration may be re­
quired. But I do not so construe the statute. I think the 
statute does treat as morally wrong a prostitution of the 
sacred promise of marriage to the base purpose of inducing 
sexual intercourse before the marriage is performed. With 
people of the ages defined it is only because it is so induced 
that the seduction is condemned as criminal.

Upon the other view I have difficulty in seeing what is 
added to the meaning of the statute by the words "im­
plicating the accused.” Without them there would have to 
be corroboration "in some material particular."

Moreover I think the “one witness” referred to must be a 
witness testifying to wrongful act of the accused whose 
evidence if believed would convict him once there is sufficient 
other evident. that the accused and the complainant come 
within the c lasses referred to. I think this is the only 
reasonable crpretation to place upon the phrase "upon the 
evidence one witness.”’ This I think excludes from all 
consideration the evidence shewing their respective in­
clusion in the specified class. There is probably no question 
of a restricted class of persons involved in the other clauses 
of sec. 1002. But this I think only strengthens the view 
that the expression “in some material particular" refers 
properly to some material particular related logically to the 
alleged wrongful act of the accused. And it is for this reason 
that I cannot see what is added to the meaning of the section 
by the words "implicating the accused” unless we say that 
they mean that whatever is necessary to implicate him in 
the essentially wrongful, i.e., criminal act taken as one act 
must be corroborated if it is sought to be proved by the
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Sa8k- evidence of one witness. I rather think it is confusing
c A rather than helpful to speak of distinct “issues.”

The matter is a difficult one and I confess that I have 
Smith about as much hesitation in finally adopting the view I sug- 
hoves Best as in assenting to the view of the Chief Justice. But 

on the whole I prefer to take the former course and would 
therefore answer the question submitted in the affirmative.

New trial ordered.

SMITH v. HOVKH.
Saskatchewan Court of Appeal, Haultain, C.J.S., La mont and 

Turgeon, JJ.A. July 7, 1921.
1. Contracts (#1II>—194)—Kcpairti to Automobile—Usual Charge 

in Properly Equipped Garage—Work Taking Longer liccause 
Garage not Properly Equipped—Right to Cltarge Usual Rate.

Where the usual charge for making repairs to an automobile is $1.00 
per hour in a garage having proper equipment to do the work, 
a garage which is not properly equipped, and because of the 
lack of proper equipment takes longer to do the work is not 
entitled to charge at the same rate, unless the lack of equip­
ment is explained to the customer and he is willing to pay the 
usual rate in the absence of such equipment.

*2. Negligence (#IA—1)—Automobile—Left for Repairs at Garage 
—Mechanic leaving Waste in Oil Tula*—Oil System Clogget 
—Engine Overheated and Damaged—Liability of Garage 
Owner.

Leaving waste in the tube of the oil system of an automobile while 
repairing it, whereby the oil system is clogged up, and the engine 
becomes overheated and damaged is negligence for which the 
employer of the mechanic making the repairs is responsible.

APPEAL by defendant from the judgment at the trial, 
in an action to recover the amount alleged to be due for 
repairing an automobile and supplying certain parts. Re­
versed.

W. H. B. Spotton, for appellant.
N. Gentles, for respondent.
The judgment of the Court was delivered by
Lament, J.A.:—The defendant employed the plaintiff to 

overhaul and repair his automobile. The plaintiff’s account 
for so doing amounted to $358.14, being made up of $145.64 
for new parts supplied, and $212.50 for labour, being 212'/a 
hours at $1 per hour. The defendant did not dispute the 
amount charged for the parts supplied, but he contended 
that 2121/4 hours was an unreasonable time to take for the 
work done. He also contended that, on account of the negli­
gent manner in which the plaintiff’s workmen repaired his 
car, the oil system became plugged and failed to operate, 
with the result that the main bearings, pistons and connect-
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ing rods were burned out and totally destroyed, and he 
counterclaimed for $600 damages.

A charge of $1 per hour for a reasonably skillful auto­
mobile mechanic is usual, and, as prices now are, must be 
considered a fair charge. The plaintiff’s foreman testified 
that 2121ft hours work had actually been put on the de­
fendant’s car. He admitted, however, that the plaintiff’s 
garage did not have the proper equipment for overhauling 
cars as large as the defendant’s, and that by reason of this 
lack of proper equipment it took from 20 to 40 hours more 
than it otherwise would have taken to overhaul the car. The 
expert, Wagman, called on behalf of the plaintiff, testified 
that after 5 years’ experience he found that 1871/4 hours 
was the time ordinarily required for overhauling a car of 
this class, but that it would take longer if the garage was 
not properly equipped. The District Court Judge allowed 
the plaintiff the 2121/4 hours, holding that it would take 
longer in a country garage where the facilities were not 
equal to those of a well-equipped garage.

In so doing I am of opinion that the Judge erred. Where 
$1 per hour is the usual charge working with proper equip­
ment, a garage man is only entitled to make that charge 
when he has the usual equipment, unless the lack of equip­
ment is explained to the customer and he is willing to pay 
the usual prices in the absence of such equipment. There 
is nothing here to shew that the defendant knew the plain­
tiff’s garage was not equipped to handle his car. According 
to Wagman's evidence, 187V4 hours was a reasonable time 
to allow for work done by the plaintiff’s men. In my opinion, 
therefore, the defendant, in the absence of a special agree­
ment, can only be called upon to pay for the time reason­
ably necessary for the performance of the work with the 
usual equipment. I would reduce the number of hours to 
187*/4, and consequently reduce the plaintiff’s judgment to 
$333.14.

I am also of opinion that the Judge erred in dismissing the 
defendant’s counterclaim. He found, and in my opinion 
rightly so, that the waste which clogged up the oil system 
was in the pipe when the car left the plaintiff’s garage. This 
plugging caused the damage which was done. He however 
disallowed the claim because the defendant’s son, who was 
driving the car when it became overheated, did not ascer­
tain what the trouble was when the car was found to be 
working badly. He evidently overlooked the fact, admitted
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by the plaintiff, that, after the defendant took out the car 
and found that it became overheated he returned it to the 
garage, where the foreman examined it to ascertain the 
cause, but failed to discover it. If the plaintiff’s foreman 
could not ascertain the cause, I do not see how the de­
fendant’s son can be charged with negligence because he 
was unable to do so. The whole damage was caused by the 
waste being left in the tube of the oil system. This was 
negligence on the part of the plaintiff’s workmen for which 
the plaintiff is responsible.

The Judge, for the information of this Court in case an 
appeal was taken, assessed the damages to which he thought 
the defendant would be entitled on his counterclaim if his 
judgment dismissing the same was reversed. He fixed the 
amount at $208.75. To this, in my opinion, should be added 
$22.16 in respect of two items. The plaintiff in his account 
charged the defendant $10.12 each for pistons. Six were 
burned out through the negligence of the plaintiff’s work­
men, but the defendant was only allowed as damages there­
for $7.28, or $43.68 in all. As the plaintiff had to pay 
$10.12 each for the pistons, his loss when these were 
destroyed must necessarily be what he paid. I would 
therefore increase the damages in respect of this item from 
$45.68 to $66.72. Then the plaintiff charged $16 66 for 18 
piston rings, while the defendant was allowed as damages 
for these same rings the sum of $11.34. His loss in respect 
of these rings is what he had to pay the plaintiff for them. 
I would therefore increase the damages on this item by 
$5.22.

The appeal, in my opinion, should be allowed with costs, 
the judgment of the plaintiff below reduced to $333.14, and 
judgment entered for the defendant on the counterclaim 
for $230.91 with costs, with a right of set-off.

Appeal allowed.

McKAY v. DRY8DALB.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin and 

Galllher, JJ.A. June 7, 1921.
Evidence (gHH—255) —Collision Between Motor Care—Defend­

ant’s Car Being Driven by Servant — Finding in Favour of 
Plaintiff on Question of Negligence — Presumption that De­
fendant's Car Being Driven in the Master’s Service.

In an action alleging that the defendant’s servant while driving de­
fendant's motor car, negligently drove it so as to collide with 
the plaintiff’s motor car causing damage, the Judge having 
found in favour of the plaintiff on the question of negligence,
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the fact that the servant was driving the defendant’s car raises 
the presumption that it was being driven in the master's ser­
vice, and unless the defendant adduces evidence to destroy this 
presumption the plaintiff ip entitled to succeed.

[O’Reilly v. McCall, [1910] 2 I.R. 42. applied; Beard v. London 
General Omnibus Co., [1900] 2 Q.B. 630, referred to.]

APPEAL by plaintiff from the judgment at the trial non­
suiting him and dismissing the counterclaim in an action for 
damages for injuries received in a collision between plain­
tiff’s and defendant’s motor cars. Reversed.

J. A. Aikman, for appellant; S. T. Hankey, for respondent.
Macdonald, C.J.A.:—To entitle the plaintiff to the relief 

which he claims, he must make it appear that the driver of 
the defendant’s motor car was, at the time of the alleged 
wrongful act, on his master’s business. It is not necessary, 
however, that he should allege and prove affirmatively that 
which the law will presume. If he allege and prove facts 
from which an inference may be drawn that the servant was 
on his master’s business that is sufficient to make out a 
prima facie case. In this case the plaintiff alleged and proved 
that the driver was the servant of the defendant and that he 
was driving the defendant's car at the time of the accident. 
There was no denial of these allegations and no suggestion 
in the defence that the servant was not acting within the 
scope of his employment. There was nothing in the time 
and circumstances of the collision to rebut the inference 
which I think may fairly be drawn from these facts, which 
is that the driver was on his master’s business at the time 
of the collision.

The judgment below should be set aside and a new trial 
ordered.

Martin, J.A., would allow the appeal.
Galliher, J.A.:—The plaintiff claims for damages alleging 

in his plaint that the defendant’s servant, while driving the 
defendant’s motor car, negligently drove it so as to collide 
with the plaintiff's motor car causing damages.

The defendant in his dispute note does not deny that the 
driver was his servant or that it was his motor car, he 
simply denies the negligence of his servant and pleads in the 
alternative that if his servant was negligent the plaintiff 
could have avoided the result of such negligence and by way 
of counterclaim repeats the denial of the driver’s negligence 
and claims damage from the plaintiff by reason of his (the 
plaintiff’s) negligence.

The plaintiff on the one hand does not allege nbr seek to
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b.c. prove that the accident occurred when the driver was act- 
ing in the course of his employment. Nor does the defend-

___ ant on the other hand allege that the driver was not so
McKat acting and although the driver was called by the defendant 

ibtrdale. no evidence was adduced either one way or the other. The 
whole course of the trial seems to have been as to who was 
negligent in the premises and it was only at the close of the 
evidence that Mr. Hankey raised the point in argument that 
the plaintiff should have alleged and proved that the driver 
was acting on his master's business when the accident oc­
curred.

The trial Judge held with Mr. Hankey and non-suited the 
plaintiff and dismissed the counterclaim.

The neat point before us is, was the Judge right in so 
doing in the circumstances of this case?

The authorities are not all reconcilable and some of them 
are in direct conflict—but given as we have here these facts 
either admitted in pleadings or proved: I. that the driver 
was the servant of the defendant ; 2. that the car which was 
being driven was the car of the defendant ; and 3. evidence 
to go to a jury as to negligence, it certainly seems to me 
that it cannot be urged that there was no case to go to a 
jury. The fact that the defendant’s servant was driving 
the defendant’s car raises the presumption that it was 
being driven in the master’s service and in my opinion the 
onus shifts and it is incumbent on the defendant to adduce 
evidence to destroy that presumption and not having done 
so and the trial Judge having found in favour of the plain­
tiff on the question of negligence, he should have given 
judgment for the plaintiff.

In O’Reilly v. McCall, [1910] 2 I.R. 42, FitzGibbon, L.J., 
says at pp. 68, 69:—

“At the close of the plaintiff’s case the evidence that the 
chauffeur was at the time of the accident acting within 
the scope of his employment was merely presumptive, the 
presumption arising from the facts—(1) that the car which 
did the damage was proved or admitted to be the defendant’s 
car, and (2) that the person who was driving it was em­
ployed by the defendant as a chauffeur. The presumption 
arising from these facts ceased when or if sufficient and un­
contradicted evidence was given to prove that what brought 
Whittaker (the owner) to Wood Quay was not the de­
fendant’s business.”

It was urged that there was a distinction where a person
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was employed as a chauffeur and some American authorities 
seem to support that.

I would answer that by saying that while in the case of 
a chauffeur the presumption may be stronger (I do not say 
it is) that does not detract from the fact that the presump­
tion may arise on the particular facts and circumstances of 
a case even though it may be a question of degree. See 
also the remarks of Romer and Smith, L.JJ., in Beard v. 
London General Omnibus Co., [1900] 2 Q.B. 630.

The appeal should be allowed. »
Appeal allowed.

THE KINO v. REGINA WINE & SPIRIT LTD.; THE KINO 
v. PRAIRIE DRl'G CO. LTD.

Saskatchewan King's Bench, Embury, J. June 6, 1921. 
ConMltutlonal Law (SI.A—8)—Saskatchewan Temperance Act— 

Failure to Make Returns Under Kec. II (2)—Validity of 8eca. 
11 and 12—Regulation of Trade and (’-onmierce.

The effect of construing secs. 11 and 12 of the Saskatchewan Tem­
perance Act. R.S.S. 1920, ch. 194, In conjunction with sec. 59 
of the Act is to make these sections ultra vires the Provincial 
Parliament as being legislation relating to trade and commerce, 
as enforcing on persons engaged in interprovincial trade the 
necessity of carrying on their business in a certain manner.

APPEAL from the decision of a Police Magistrate dis­
missing a charge against each of the respondents for failing 
to make the returns required under sec. 11 (2) of the Sas­
katchewan Temperance Act R.S.S. 1920, ch. 194. Affirmed.

T. D. Brown, K.C., for appellant.
J. F. Frame, K.C., for respondent.
Embury, J.:—This is an appeal from the decision of the 

Police Magistrate of the City of Regina dismissing with 
costs a charge against each of the respondents for that 
"being a brewer, distiller, compounder, or other person 
within the meaning of sub-sec. 2 of sec. 11 of the Saskatche­
wan Temperance Act, R.S.S. 1920, ch. 194, or a liquor ex­
porter, did at Regina, in the said Province, unlawfully fail 
forthwith on the coming into force of the Saskatchewan 
Temperance Act (namely, the 16th day of December, A.D. 
1920) to send to the Commission the return required by 
sub-sec. 2 of sec. 11 of the Saskatchewan Temperance Act."

On the hearing counsel filed admissions as follows :—
Re His Majesty the King v. Regina Wine and Spirit Ltd.
“It is agreed between counsel for the appellant and for 

the respondent company that the following admissions be

Sask.

K.B.

The Kino

Regina 
Wine â 

Spirit Ltd ; 
The King 

v.
Prairie 

Dri'o Co.



462 DOMINION LAW REPORTS. [60 D.L.R.

Saak.

K.B.

The Kino

Wine*! 

Spirit Lto.; 
The Kino

Prairie 
Drug Co.

made for the purpose of this case:—1. That the respondent 
Regina Wine and Spirit Limited is, and at all times material 
to this prosecution, was a Company incorporated and oper­
ating under the Companies Act of Saskatchewan. 2. That 
the respondent company is, and at all times material to this 
prosecution was, a liquor exporter within the meaning of 
section 11, sub-section 2 of the Saskatchewan Temperance 
Act and amendments thereto, carrying on such business at 
Regina, in the Judicial District of Regina, and at all times 
duly complied with the Liquor Exporters Taxation Act, 
chapter 35 R.S.S. 1920 and chapter 6 of the Statutes of 
Saskatchewan 1917 (2nd session). 3. That the respondent 
company failed to make, or send to the Commission, the 
return required by section 11, sub-section 2 of the Sas­
katchewan Temperance Act as amended by chapter 70 of 
the Statutes of Saskatchewan, 1920. 4. That the respon­
dent company is and at all times herein referred to was duly 
registered or licensed under the Saskatchewan Companies 
Act and was so registered or licensed during the time it 
failed to make or send said return. 6. That a certified 
copy of the charter of the respondent company is filed 
herein. 6. Counsel for the prosecution further agrees that 
in the event of a conviction being finally made in this case 
against the respondent company for failing to make or send 
said return then such conviction shall not be used hereafter 
in any proceeding against the respondent company as proof 
that it unlawfully kept or unlawfully offered for sale or sold 
or bartered or exchanged liquor. 7. As far as counsel are 
aware the respondent company has not as a fact unlawfully 
kept, or unlawfully offered for sale or sold, bartered or ex­
changed liquor in Saskatchewan."

Re His Majesty the King v. Prairie Drug Company, Ltd.
“It is agreed between counsel for the appellant and for 

the respondent company that the following admissions be 
made for the purpose of this case:—1. That the respondent 
Prairie Drug Company Limited is, and at all times material 
to this action was, a company incorporated and operating 
under a Dominion charter. 2. That the respondent com­
pany is, and at all times material to this prosecution was, 
a liquor exporter within the meaning of section 11, sub­
section 2 of the Saskatchewan Temperance Act and amend­
ments thereto, carrying on such business at Regina, in the 
Judicial District of Regina, and at all times duly complied 
with the Liquor Exporter's Taxation Act, chapter 36 R.S.S. 
1920 and chapter 6 of the Statutes of Saskatchewan 1917
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(2nd session). 3. That the respondent company failed to 
make, or send to the Commission, the return required by 
section 11, sub-section 2 of the Saskatchewan Temperance 
Act as amended by chapter 70 of the Statutes of Saskatche­
wan 1920. 4. That the respondent company is and at all
times herein referred to was duly registered or licensed 
under the Saskatchewan Companies Act and was so regis­
tered or licensed during the time it failed to make or send 
said return. 6. That a certified copy of the charter of the 
respondent company is filed herein. 6. Counsel for the 
prosecution further agrees that in the event of a conviction 
being finally made in this case against the respondent com­
pany for failing to make or send said return then such con­
viction shall not be used hereafter in any proceeding against 
the respondent company as proof that it unlawfully kept or 
unlawfully offered for sale or sold or bartered or exchanged 
liquor. 7. As far as counsel are aware the respondent 
company has not as a fact unlawfully kept, or unlawfully 
offered for sale or sold, bartered or exchanged liquor in 
Saskatchewan.

Sections 11 and 12 of the Act, R.S.S. 1920, ch. 194, as 
amended by secs. 8 and 9 of ch. 70 of the Statutes of Sas­
katchewan for 1920, read as follows:—

“ 11. Nothing herein contained shall prevt.n any 
brewer, distiller, compounder, or other person duly licensed 
by the Government of Canada for the manufacture or com­
pounding of liquors, from keeping or having in any build­
ing wherein such manufacture or compounding is carried 
on, or used by such brewer, distiller, compounder or other 
person, any liquors for sale to any person in another pro­
vince or in a foreign country for use and consumption out­
side of Saskatchewan or from selling therefrom to such 
persons."

“ 2. Every such brewer, distiller, compounder or other 
person and every liquor exporter shall, forthwith upon the 
coming into force of this Act, make a return showing in 
separate detail: (a) an inventory of the kinds and quantities 
of all liquors in his possession at the date of the coming into 
force of this Act ; (b) the exact place or places where such 
liquor is stored ; and (c) a statement of the kinds and quan­
tities of all liquors ordered by him for delivery but not re­
ceived by him at the date of the coming into force of this 
Act, together with the date of the order or orders and the 
name and address of each person from whom any of the 
liquor had been ordered.
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“The return shall be certified over the signature of such 
person as correct and shall be forthwith sent to the commis­
sion by registered mail.

v(3.) Every such brewer, distiller, compounder or other 
person and every liquor exporter shall also, on every Mon­
day, make to the commission a return showing in separate 
detail all sales of liquor made during the preceding week 
together with the name and address of every purchaser, 
the method of shipment, the place from which the same is 
shipped and such other information in respect thereof as 
the commission may require. The returns mentioned in 
this and the preceding sub-section shall be in such form 
as the commission may from time to time require, and forms 
for making such return shall be obtained from the com­
mission.

“(4.) Evidence of the falsity of any return mentioned in 
the preceding sub-sections, or of failure to make any such 
return, shall in any proceeding against any such brewer, 
distiller, compounder or other person or against any liquor 
exporter be prima facie proof that the person accused has 
unlawfully kept and unlawfully offered for sale or sold, 
bartered or exchanged liquor.”

“ 12. For the purpose of evidence, every brewer, distiller, 
compounder or other person licensed by the Government of 
Canada and mentioned in section 11 and every liquor ex­
porter, who makes a sale of liquor in the province shall im­
mediately enter in a book to be kept for that purpose the 
date of such sale, the name and address of the person to 
whom such sale was made, the kind and quantity sold, and 
the person or carrier to whom the same was delivered for 
carriage ; and shall, prior to the delivery of the liquor, give 
a written return of such particulars to the chief inspector or 
anyone named by him for receiving such returns ; and the 
failure of such person to make, keep and produce as evidence 
the said entry and record of such sale shall, in any prosecu­
tion under this Act of such person for illegally making such 
sale of liquor, be prima facie evidence against such persons 
of having illegally sold such liquor.

“ 9. Section 12 is amended by striking out the words * in 
the province’ in the fourth line and by inserting after the 
word ‘sale* in the thirteenth line the words ‘or to give the 
said return.’ ’’

Section 11 provides for the making of certain returns, etc., 
and then goes on to provide in effect that where an exporter 
of liquor is on trial for a specific offence of having unlawfully
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kept and unlawfully offered for sale or sold, bartered or ex­
changed liquor within the Province, then, in case he shall not 
have complied with the provisions of the section, the onus 
will be shifted to him of proving that he is not guilty of the 
offence charged.

Section 12 similarly provides for the keeping of certain 
records, etc., and further provides that where an exporter 
is on trial for making a specific illegal sale, the onus is shifted 
to him of proving his innocence in case he shall not l.ave 
complied with the section.

The object of these two sections of the Act is to ensure 
that wholesale dealers in liquor engaged in export and inter­
provincial trade do not make sales within the Province in 
contravention of the Saskatchewan Temperance Act. And,
I cannot see if the two sections have this object that they 
can be held to be legislation re inter-provincial trade as is 
urged by the respondents. Indeed, sec. 11 at the outset 
expressly in effect disclaims any such purpose, and section 
12 sets out that it is passed “for the purpose of evidence.”

But the charge against the respondents herein, while it 
is alleged to be under sec. 11. sub-sec. 2 of the Act. is not 
in fact laid under either sec. 11 or sec. 12. The respondents 
are charged with “failing to send the returns,” etc. The 
two secs. 11 and 12 clearly contemplate—not that failure to 
make the return or keep the record shall give ground for a 
prosecution for such failure—but rather that on a trial for 
a breach of the statute the onus of proof shall be shifted to 
the accused. If the statute does not create any such offence 
his charge necessarily falls to the ground.

It might be urged that secs. 11 and 12, having provided for 
the doing of certain things by the exporter and not having 
provided any penalty for non-performance, then that sec. 59 
of the Act would apply, which section reads as follows :—

“Any person violating any of the provisions of this Act 
for the violation of which no penalty is herein specifically 
provided shall be guilty of an offence and liable to a penalty 
of $200.00, and in default of immediate payment to im­
prisonment for three months.”

But the effect of so construing secs. 11 and 12 in conjunc­
tion with sec. 69 would in my opinion make the two secs.
II and 12 ultra vires the Provincial Legislature as being 
legislation relating to trade and commerce, which is one of 
the classes of subjects reserved by the B.N.A. Act for the 
exclusive jurisdiction of the Dominion Parliament. So long 
as the legislation merely has the effect of shifting the onus
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of proof in a prosecution proper under the Act, the legisla­
tion is intra vires of the Provincial Legislature. But from 
the other point of view it cannot be upheld so as to give the 
Provincial Legislature the power to enforce on persons en­
gaged in inter-provincial trade the necessity of carrying on 
their business in a certain way as this would be legislation 
regarding trade and commerce.

Legislation which is clearly within the competence of the 
Provincial Legislature would not of necessity be ultra vires 
because it overlapped one of the classes of subjects reserved 
exclusively for the Dominion Parliament by sec. 91 of the 
B.N.A. Act. Such an overlapping is bound to arise and 
where the same is incidental to the main legislation it would 
be proper, as where it provides for shifting the onus of proof 
where certain returns and records are not provided. Bui 
legislation providing for punishment for failure to conduct 
one's export business in a certain manner would be legis­
lation not “incidental to" but “additional to” the main 
legislation. If such legislation were proper then it would 
be equally proper for the Province in passing any legislation 
within its competence to add thereto further legislation, on 
a subject reserved exclusively to the Dominion Parliament 
by sec. 91 of the B.N.A. Act and so largely to increase the 
provincial jurisdiction. Such a course would be clearly un­
constitutional.

The charge herein being laid, not for a breach of the Act 
as to sale or keeping for sale, but rather for failure to 
send the return, was properly dismissed by the Police Magis­
trate, first because the Legislature never intended to create 
any such offence, and secondly, if the Legislature had such 
intention, then the legislation was beyond their powers 
under the B.N.A. Act.

Having come to the above conclusion" it will be proper for 
me to follow the rule laid down by the Privy Council and not 
deal with the other questions of jurisdiction raised on the 
argument.

See Hodge v. The Queen (1883), 9 App. Cas. 117, 63 L.J. 
(P.C.) 1 at p. 6, and Citizens Insurance Company v. Par­
sons (1881), 7 App. Cas. 96, 61 L.J. (P.C.) 11.

Appellant has asked for a stated case which will be 
granted.

Authorities: Att’y-Gen’l for Manitoba v. Manitoba 
License Holders' Ass’n, [1902] A.C. 73, 71 L.J. (P.C.) 28; 
Rex v. Shaw (1917), 29 Can. Cr. Cas. 130, 28 Man. L.R.
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326; Gold Seal v. Dominion Express (1920), 53 D.L.R. 547, 
33 Can. Cr. Cas. 234, 15 Alta. L.R. 377; Rex v. Nat Bell 
Liquors Ltd. (1921), 56 D.L.R. 623, 16 Alta. L.R. 149; 
Citizens Ins. Co. v. Parsons, supra; Hodge v. The Queen, 
supra; Rex v. Warren (1904), 25 Que. S.C. 31; Bank of 
Toronto v. Lambe (1887), 12 App. Cas. 575; Hudson Bay 
Co. v. Heffernan (1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 38, 
10 S.L.R. 322 ; Att’y-Gen’l for Ontario v. Att’y-Gen’l for the 
Dominion, [1896] A.C. 348, 65 L.J. (P.C.) 26; Russell v. 
The Queen (1882), 7 App. Cas. 829, 51 L.J. (P.C.) 77 ; John 
Deere Plow Co. v. Wharton, (annotated), 18 D.L.R. 353, 
[1916] A.C. 330; Corp’n of City of Toronto v. Bell Tele­
phone Co., [1905] A.C 52, 74 L.J. (P.C.) 22; particularly 
Att’y-Gen’l for Australia v. Colonial Sugar Refining Co., 
[1914] A.C. 237.

THE ROYAL BANK ». KEEN.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin and 

Galliher, JJ.A. June 7, 1921.
Mortgage (ftl.E—20)—Bank Holding One Party Liable for Part of 

Amount — Not Liable for Other — Payment of Money Due by 
Such Party—Refusal of Bank to Deliver up Securities Until 
Whole Amount Paid.

A bank holding a mortgage on property for a certain amount for 
part of which one party is liable and for the balance of which 
he is not liable, the mortgaged premises being as against the 
primary debtor the only property that can be resorted to, is 
not required on payment of the portion of the debt owing such 
party to hand over its security to him, but may retain it until 
the whole of the amount of the mortgage is paid.

[Farebrother v. Wodehouse (1866), 23 Beav. 18, 63 E.R. 7, fol­
lowed; Forbes v. Jackson (1882), 19 Ch. D. 616, 61 L.J. (Ch.) 
690, referred to.]

APPEAL by defendant from the judgment of Murphy, 
J„ of January 3, 1921. Affirmed.

J. A. Maclnnes, for appellant.
A. Bull and R. Tupper, for respondent.
Macdonald, CJ.A.:—I would dismiss the appeal for the 

reasons given by Galliher, J.A.
Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—After a careful perusal of the evidence, 

I am of opinion that the trial Judge came to a right con­
clusion on the facts.

I have no doubt as to the admissibility of the memoran­
dum sworn to by the witness Crosby, and even apart from 
that when one examines the series of transactions between
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the parties, one must, I think, incline to the view that the 
$1,900 debt was intended by all parties to be included in the 
Biggar mortgage. The position then is simple.

The bank holds a mortgage on the Biggar property for 
$4,679. Of this amount $2,798 is upon notes endorsed by 
Izen and upon which he is liable to the bank, and the balance 
$1,900 is the amount due on a note made by C. F. Biggar 
and endorsed G. C. Biggar and M. J. Biggar, and as to which 
Izen has no liability.

It is a case then of the bank holding a mortgage on the 
same property upon the amount of which as to one portion 
Izen is liable, and as to the remaining portion he is not 
liable. Izen has been called upon by the bank to pay the 
portion upon which he is liable and agrees to do so if the 
bank will hand him over the securities they hold. This 
the bank refuses to do unless he pays the amount of $1,900 
on which he is not liable.

As against the primary debtor the mortgaged premise < 
are the only property that can be resorted to. As laid 
down by Gorell Barnes, J., in The Chioggia, [1898] P.D.l, 
at p. 6 :—

“According to equitable doctrines, in order to marshal 
not only should there be two creditors of the same person 
but one of them should have two funds belonging to the 
same person to which he can resort.” That does not pertain 
here.

As to the right to have the security handed over on pay­
ment of the moneys for which Izen is liable, the case of 
Farebrother v. Wodehouse (1866), 23 Beav. 18, 63 E.R. 7, 
seems to me to be on all fours with the case at Bar. That 
case was disapproved of in Forbes v. Jackson (1882), 19 
Ch. D. 616, 61 L.J. (Ch.) 690, but on reading the case of 
Forbes v. Jackson, I think it must be admitted that the re­
marks of the text writer, De Colyar on Guarantees, 3rd ed„ 
at p. 326, are to the point. Referring to Forbes v. Jackson, 
the writer says :—

“Now it is to be noticed that in this case it was admitted 
that the subsequent advances were made without the 
surety’s knowledge or consent. It is therefore submitted 
that this circumstance is quite sufficient of itself to support 
the judgment of Hall, V.-C., and that consequently his de­
cision in no way conflicts with Farebrother v. Wodehouse. 
where at the time the suretyship was entered into the surety 
knew (as I have found here) that the securities held by the
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creditor were intended to cover not only the sum guaranteed 
but also another sum to which the promise of the surety 
did not extend.”

I would dismiss the appeal.
Appeal dismissed.

HEX v. PEEL (No. I).*
Nova Scotia Supreme Court, Harris, C.J., Russell, Longley and 

- Chisholm, JJ. December 18, 1920.
1. Evidence (#IV.(i—122)—Criminal Charge—Arson — Testimony

of Accused at Coroner's Inquest—Canwln Evidence Act, m*c. A,
On a trial for arson, the testimony of the accused then in custody, 

given without objection at a coroner’s inquest held on the body 
of a person who lost his life in the Are in question, may properly 
be proved in evidence against him under the Camda Evidence 
Act, R.S.C. 1906, ch. 145, sec. 5.

2. Indictment (#111.-^15) — Joinder of Count* — Limitation on
Charge of Murder—Cr. Code sec. HAti.

A count for arson may properly be joined with a count for man­
slaughter founded on the same occurrence. A count charging 
that the accused did “unlawfully slay and kill” another is not 
a count charging murder; and the prohibition of Cr. Code 
sec. 856 against joining other charges than that of murder 
with a count for murder does not apply.

.1. Evidence (#XI.T—8NA)—Criminal Charge—Res Gestae—Arson.
On an Indictment for arson where the enquiry is to ascertain whether 

the building was set on fire by the accused or another, or 
whether the fire was merely accidental, evidence may be ad­
missible as a part of the res gestae to shew the condition of 
the building and what was taking place there immediately 
before the fire broke out. (Per Harris, C.J., and Chisholm, J.)

4. New Trial (KHI.II—15)—Erroneous Verdict—Criminal Case—
<>. Code sec. 1021.

On an application to the Court of Appeal for a new trial made by 
leave of the trial Judge under Cr. Code sec. 1021, the question 
for the Court is whether the verdict was such that the jury, 
viewing the whole of the evidence, reasonably could find u 
verdict of guilty. (Per Harris, C.J., and Chisholm, J.)

The Court was evenly divided on the application of the rule to the 
facts, and the motion for a new trial stood dismissed.

5. New Trial (#111.11—15)—Criminal Case—Motion to Court of
Appeal by lavivc of Trial Judge—Cr. Code sec. 1021.

A verdict may be set aside on an appeal by leave under Cr. Code 
sec. 1021, on the ground that it is against the weight of evi­
dence without finding that the trial Judge should have with­
drawn the case from the jury. (Per Russell, J.)

(I. Evidence (#XII.L—087) —Reasonable Doubt—Circumstantial 
Evidence.

A verdict against the accused when based who’ly on circumstantial 
evidence is justifiable only when the inculpatory facts are in­
compatible with the Innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis than that of 
guilt. (Per Russell, J.)

♦See Rex v. Peel (No. 2) post 609.
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APPEAL on a case reserved by Ritchie, E.J., on certain 
questions for the opinion of the full Court and from his re­
fusal to reserve other questions of law arising on the trial 
of defendant who was indicted and tried for manslaughter 
of one Lewis A. King and also for having unlawfully and 
without legal justification or excuse set fire to a certain 
building in the town of Oxford, Cumberland County, N.S. 
There was a concurrent motion for a new trial under Cr. 
Code sec. 1021 made by leave of the trial Judge. The 
prisoner was acquitted on the first charge and convicted on 
the second.

The Court being evenly divided the appeal stood dis­
missed.

H. J. Logan, K.C., and J. J. Power, K.C., for the prisoner.
S. Jenks, K.C., and J. L. Ralston, K.C., for the Crown.
Harris, CJ.:—I fully concur in the decision of Chis­

holm, J.
Russell, J.: — The practice of granting new trials in 

criminal cases is so recent an innovation that the rules max 
not yet have been fully developed which should govern such 
cases. In a civil case the verdict of a jury will be set aside 
if it is such as no reasonable jury could have given. The 
rule in a criminal case should certainly be as broad. Mr. 
Tremeear, founding his dictum on the decision in R. v. 
Schama (1914), 11 Cr. App. R. 45, 84 L.J. (K.B.) 396, 
points out that: “The rule as to the burden of proof in 
criminal cases is different from that in civil cases because 
of the doctrine of reasonable doubt, and although an ap­
pellant might fail in a civil case where the probabilities 
based on the evidence were equal, a defendant appealing on 
the weight of evidence should succeed because of the onus 
cast on the Crown to establish the crime beyond reasonable 
doubt.” Tremeear’s Annotated Criminal Code, p. 1352.

If that rule be applicable to the present case it must in 
my opinion lead to a new trial. Under the evidence in this 
case I do not see how it was possible for any juror to have 
come to a conclusion against the prisoner, without at leas! 
having reasonable doubts. The fact that they did come to 
such a conclusion is to my mind convincing evidence that 
there must have been some influence that interfered with 
the calm and unbiased exercise of their functions. And it 
is not difficult to understand what that influence was. Th< 
trial Judge was aware of it when charging the jury and 
properly warned them in words which they would have don'
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well to heed. The body of a popular and promising young 
man, known to the whole community and a favourite with 
the community, had been found in the ashes of a building 
that had been partially destroyed by fire. It was believed 
that there were suspicious circumstances connected with the 
occurrence of the fire and the usual inquiries were made by 
the agents of the insurers. The accused was the person 
who was last known to have been with the deceased and 
there was some evidence tending to shew that he had an 
interest in the property destroyed by the fire and would 
profit in consequence of it. There was, as there always is 
in such cases, a popular demand for a victim and the most 
obviously suitable one was the defendant in this case. The 
facts were left to the jury in as fair and colourless a light 
as possible, and if the jury had been as free from bias as 
the trial Judge there could not have been any other result 
than an acquittal- It would have been impossible to have 
reached a conclusion that was free from reasonable 
doubt. The question for us now is whether this 
is sufficient ground on which to set the verdict aside. The 
doubt has suggested itself to my mind whether the Court 
can set a verdict aside without coming to the conclusion 
that the trial Judge should have withdrawn the case from 
the jury. But on reflection I do not see why there should be 
any such difficulty. In civil cases verdicts have frequently 
been set aside where there was no question as to the pro­
priety of the submission, and in which the question could 
not properly have been withdrawn from the jury. Consider 
the case of a verdict for the defendant where no reasonable 
case had been made out in answer to the otherwise con­
clusive evidence of the plaintiff. That case would not have 
been taken out of the jury’s hands and yet the unreason­
able verdict would be set aside. In the present case I 
assume, but I only assume for the present, that the trial 
Judge could not properly have withdrawn the case from the 
jury. Nevertheless, if the Court comes to the conclusion 
that the verdict is one which a reasonable jury could not 
have given, I see no reason why a new trial should not be 
ordered.

My own judgment goes further than this. The verdict is 
based wholly on circumstantial evidence. As to the 
sufficiency of such evidence I take the rule to be as stated 
in R. 4 of Wills’ chapter on “The Rules of Evidence,” [Wills 
on Circumstantial Evidence, 4th ed., at pp. 188, 189] that
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“in order to justify the inference of guilt the inculpatory 
facts must be incompatible with the innocence of the accused 
and incapable of explanation upon any other reasonable 
hypothesis than that of his guilt." Now, to my mind, there 
is not a single fact in the case which cannot very easily and 
very reasonably be accounted for consistently with the 
hypothesis of the prisoner’s innocence. It may be sug­
gested that this statement could be made in many cases in 
which prisoners have been justly convicted. That may be 
true in cases where, although each individual fact or cir­
cumstance isolated from all others and considered in itself 
could be reconciled with the hypothesis of innocence, never­
theless the cumulative effect of the whole is overwhelmingly 
convincing. But no one fairly perusing the evidence as a 
whole in this case will say that it is such a case as I have 
just suggested.

Let us look at the facts. The prisoner on the night of 
the fire had been indulging in a carouse in the back shop in 
which the fire must have been assumed by the jury to have 
had its origin. He was there in company with the deceased 
and two others and all of them were drinking. Some rab­
bits were kept in the room and they had gone in “to have a 
look at them.” There was a lamp there, the electric lights 
being “out of commission." While they were there the 
lamp was upset, some oil spilled out, and a small piece of 
paper caught fire which was extinguished. The accused 
made the usual joke — “said something about the damn 
thing being insured; he said ‘Never mind, the damn thing 
is insured,’ as near as I can remember that.”

If it had not been for the fire that took place later in the 
course of the night the remark, if remembered at all, would 
have been regarded as the commonplace joke which has 
been repeated hundreds of times on the like occasion and is 
an almost inevitable banality that accompanies such an ac­
cident. Shortly after this two of the company went out 
and left the deceased and the accused to continue the 
carouse. Later in the night, Mrs. Rushton, who occupied 
the adjoining room in the building heard, between 12 and 1 
o’clock, a noise as if someone was dragging a box over the 
floor and some sort of a racket which she thought was some­
one in a fight. After this things quieted down and the wit­
ness then went over to where there was a crack in the floor 
that had been caused by a previous fire. Through this she 
heard a voice saying “Al, Al, you damn fool, you will have
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everything on fire. A little later she heard someone holler 
“Ted, Ted, come down here." The prisoner’s name is Alva 
and the deceased had a younger brother who was familiarly 
called “Ted." A little later the witness heard a kind of 
laugh, or something between a laugh and a cry, or “it was 
a kind of laugh and cry together.” I suppose it was upon 
this evidence, together with that shewing a motive, that the 
accused was indicted for manslaughter and arson. The 
prisoner was engaged in firing the premises and had taken 
the deceased with him to be a witness! Conceiving a fear 
lest the witness might “complain on him" he concluded that 
he would be better out of the way. He therefore killed him 
and dragged his body over to where it would be most cer­
tain to be burned in the fire. In his agony the dying man 
called upon his little brother to come to his help. All of 
which is within the bounds of possibility. But the warning 
as to the fire and the threat of the complaint might be 
equally applicable if “Al" were “monkeying” with the lamp 
which had once before on the same night caused a blaze. The 
dragging noise might be the moving of a table or the dragg­
ing across the floor above it of a bag of coal by Mr. Miller, 
as sworn to in his evidence at the trial, and which occurred 
between 12 and 1 o'clock in the night. There was also an 
altercation such as is not unusual'between two drunken 
fools. Mrs. Rushton heard someone say “Do you know 
what you are, you are a God damn fool. Who is? You 
are. You are right, you are a damn fool.” Clearly there 
was a drunken brawl in progress ; but the conversations and 
recriminations and the noises were not sufficient to convince 
the jury that the accused had slain his crony. They ac­
quitted him of the manslaughter, but found him guilty of 
arson.

I cannot say that there was no evidence of a motive for 
burning down the property. There was some evidence that 
the property was over-insured and a document was produced 
shewing a partnership between the accused and his father. 
The banker who drew this document explained that the only 
purpose of it was to enable the son who, his wife says, was 
working on wages for his father at $20 a week, to sign 
<’ fts and bills so as to bind the father, and that the paper 
was not read before it was signed. The trial Judge naturally 
attached great importance to the fact4hat the father was in 
Court all day and could easily have disproved the partner­
ship if it did not exist.- That is true, but if the goods were
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over-insured or unsaleable, the fire, if accidental, was a piece 
of good fortune to the owner, and I can well understand his 
reluctance to be subjected to a cross examination which 
would imperil his claim on the insurance company and throw 
away a piece of good fortune that a lucky accident had 
thrown in his way. If he had any reason to think that a 
verdict against his son was possible on the evidence before 
the jury, it is fair to assume that he would have been sworn 
and sacrificed his material interests to the safety of his son. 
It would be a cruel injustice if the boy were now to suffer for 
his father’s miscalculation. All that I am here suggesting 
is that the failure of the father to be sworn is reasonably 
and easily consistent with the innocence of the boy.

There is some quite important affirmative evidence tend­
ing to shew the innocence of the prisoner. Although he 
went from the shop so drunk that he could not or did not 
undress himself (and his wife, when the fire occurred, 
thought him unfit to go out to it) he had enough sense left 
when he heard the whistle and learned where the fire was 
to be quite concerned about the matter. Bessie Chisholm 
who slept in the same house with the Peels tells us that after 
Lloyd Johnston informed him where the fire was he ex­
claimed “God, dad’s business" or something to that effect. 
When he was at the fire he made the quite natural remark 
to one or other of the bystanders, “We did not expect last 
night that this was going to happen." According to Peter 
Slade’s evidence, after giving someone the books he had 
rescued, he looked through the glass on the side and said 
“Oh, my, what will I do.” Slade said "you will have to wait 
results now, it is all you can do," and he says ‘my father is 
away,’ and he commenced to cry."

The supposition that the fire was deliberately set seems 
to me a violent one. The accused and the deceased either 
left the shop in company or the accused went home leaving 
the deceased in the shop. If the first is the correct state­
ment of fact, the deceased must have in some way secured 
a later entry into the premises and there is evidence that 
the bolt of the lock could be, and had been once, if not more 
than once, pushed back from the outside with the blade of a 
jack-knife. If the deceased was left behind in the shop 
when the accused went home it is quite easy to understand 
how he might cause the fire by turning the lamp over if 
lighted, or in the endeavour to light it, if not.

It would be a long task to examine and analyse the
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evidence fully and I think it is an unnecessary task. Per- N'a-
haps I should not omit a reference to the conflicting stories g c
told by the defendant after the fire. The probability is that —
he was too drunk at that time to know what he was saying Rei
or what were the facts. When he recovered his senses he P[VKI
gave a fair and consistent account of the matter. In deal- (No. l). 
ing thus with this part of the case I think I am in accord 
with the view regarded as reasonable and admissible by the 
trial Judge.

After the most careful perusal of the evidence I have 
come to two conclusions: First, that a reasonable jury could 
not have arrived at a verdict that the prisoner was guilty 
without’ having a reasonable doubt about the matter.
Secondly, that there is no single fact proved in the case 
that is not reasonably and quite easily consistent with the 
innocence of the prisoner, and no such combination of in­
culpatory facts as should have led to his conviction. The 
first stated of these conclusions would only lead to a new 
trial, which in my opinion is the least the prisoner is entitled 
to ask. The same conclusion to which my reasoning has 
brought me seems to clearly warrant, if I am right, the 
judgment that he should be discharged.

Possibly it may follow, as a matter of logic, that the 
Judge could have withdrawn the case from the jury. I will 
not shrink from this conclusion, but I must add that he was 
not bound to withdraw it and it would not have been the 
part of wisdom to do so. The line between such inadequate 
evidence as will warrant a new trial, and such a state of the 
evidence in a case like the present, resting wholly on cir­
cumstantial evidence, as will enable a Court to say that 
the verdict is against law, is perhaps an indefinite boundary 
line. The prisoner himself in cases where there are sus­
picious circumstances is usually advised to prefer an acquit­
tal by the jury to a dismissal by the Judge. I think, how­
ever, that the trial Judge would not have erred as a matter 
of law, if he had told the jury that the circumstances proved 
did not come up to the requirements for a conviction on cir­
cumstantial evidence and had recommended an acquittal, 
and I have come to the conclusion, after giving the evidence 
and the law the best consideration of which I am capable, 
that the prisoner should be discharged, without being sub­
jected to the ordeal of another trial.

Longley, J.:—In this case a case was reserved by the 
Judge as follows:
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1. Was I in error in admitting as evidence the testimony 
of Mrs. Nina Rushton, a witness called on behalf of the 
Crown, who deposed that she heard an unidentified voice 
from the direction of the shop of E. I. Peel and Son, at Ox­
ford, N.S., on the morning of March 20, 1920, saying “Al, 
Al, you damn fool, you will have everything on fire, I will 
complain on you," and “Ted, Ted, come down here.” My 
answer to this question is No.

2. (a) Was it misdirection for me not to instruct the jury 
that the said testimony of the said Mrs. Rushton was tend­
ered by the Crown for the purpose only of identifying the 
prisoner, Alva L. Peel, with the transaction or matter in 
issue on the said trail.

(b) Was I in error to entirely omit from my charge to the 
jury any reference whatever to the evidence of the said Mrs. 
Rushton, set out in point one above reserved? In answer 
to both (a) and (b) I say, No.

3. Was I in error in admitting the evidence tendered on 
behalf of the Crown of one Elsie Rushton who deposed that 
she heard a dialogue or conversation between two unidenti­
fied persons from the direction of the shop of E. I. Peel and 
Son, at Oxford, N.S., on the morning of March 20, 1920? 
I answer, No.

4. Was it error on my part to admit as evidence on behalf 
of the Crown, the testimony of the said Alva L. Peel given 
at an inquest in Oxford before T. M. Johnson, Coroner, and 
a Justice of the Peace, presiding over an inquest on the body 
of one Lewis A. King, who was burned in the shop of E. I. 
Peel and Son, at Oxford aforesaid on March 20, 1920, when 
the prisoner. Peel, was in custody under the circumstances 
set out in the evidence of W. W. Johnson, T. M. Johnson, H. 
A. Patton, Mrs. Alva L. Peel, C. H. Jakeman, and C. C. 
McNeil? I answer, No.

6. (a) Was I in error in admitting as rebuttal evidence 
for the Crown the evidence of Robert King, as to an alleged 
conversation between the said Robert King and Stanley 
Anderson, a witness for the defence, as detailed in the 
evidence of the said Robert King?

(b) Was I in error in not instructing the jury as to the 
application and relevancy of the evidence of the said Robert 
King as to such conversation? I answer both these: No.

The Judge refused to grant a reserved case upon 5, 6, 7, 
8, 9, 10, 11, and 12, which are as follows:—

5. Was it error on the part of the Judge in refusing to
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admit the evidence of Clarence Silliker that said Silliker had, 
within a short period of time before the said fire, made an 
offer to E. I. Peel for the purchase of the stock of E. I. Peel 
and Son, which the prisoner by the said conviction is alleged 
to have wilfully burned, and the motive for which was to 
collect insurance on said stock, after John W. Pritchard a 
partner of said Silliker, as disclosed in' the evidence, had 
made an examination of said stock with a view to the pur­
chase of same by the said Pritchard and Silliker, and who by 
such examination was in a position to know the value of 
said stock?

6. Was it error in the Judge to refuse to receive the evi­
dence of Thomas E. McNair, who a short time before the 
fire had secured a verbal option from E. I. Peel for the pur­
chase of said stock of E. I. Peel and Son at a price very 
much in excess of the insurance outstanding on said stock ?

7. Was it error for the Judge to try the prisoner on the 
indictment, the first count of which was, in substance mur­
der, the said indictment being thereby in contravention of 
sec. 856 of the Criminal Code ? 8. Was it error in the Judge, 
after he directed the jury to acquit the prisoner on the third 
count of the indictment to then proceed to ask the jury to 
find him guilty or not guilty on the second count of the in­
dictment and for which he was convicted? 9. Was the said 
indictment incongruous and inconsistent for the counts con­
tained therein and was the conviction thereof of the prisoner 
valid and was he prejudiced by his said trail on the said 
indictment? 10. Was it error in the Judge to entirely omit 
from his charge to the jury any reference whatever to the 
evidence of the said Mrs. Rushton, set out in point one of 
this notice? 11. Was it error in the Judge to admit rebuttal 
evidence for the Crown which contradicted the evidence 
given by Stanley Anderson, a witness for the prisoner, who 
was asked in cross-examination as to certain statements 
the said Anderson had made detailing a conversation he 
overheard of the prisoner’s father improperly offering 
money to parties in the interest of the accused and also 
statements by the said Anderson to other parties detailing 
the prisoner's father's offer of said moneys or making 
statements as to his, Anderson’s improperly offering money 
in the interests of the prisoner? To all of these questions 
I answer, No.

In addition to these various questions the Judge has 
granted the same time and place under sec. 1021 of the

N.8.

8.C.
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v.

Pkki. 
(No. 1),
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Criminal Code for leave for the said Alva L. Peel to apply 
to the Supreme Court in banco for a new trial on the ground 
that the conviction was against the weight of evidence.

Upon this point and upon this point only, does there exist 
real and substantial ground for asking for a new trial.

The evidence is excessively voluminous. The charge of 
the Judge is superlatively consistent and fair throughout, 
and he never seeks by a word to secure the conviction of the 
prisoner. Nevertheless it is necessary to consider the 
grounds upon which the plaintiff relies in support of the 
evidence. They are, firstly, the evidence of Mrs. Rushton. 
Secondly, the fire which is alleged on the part of the Crown 
to have originated in Peel's shop; the fact that the prisoner 
was making arrangements to depart ; and that he was in­
toxicated and in the place up to 12 o’clock on the night of 
the fire, and that he gave irregular and unsatisfactory 
answers at the coroner’s inquest. All these things there 
was evidence of, but there was an equal amount of evidence 
shewing that the prisoner was not going away ; that he had 
not over-insured his goods ; that he was not in the building 
when the fire took place ; that the fire originated in the stove 
or connection of the stove pipe in Rushton’s ; and that the 
prisoner in his statements before the coroner was in the 
first place under the influence of drink, on Saturday, and on 
Monday his statement of his whereabouts that night were 
entirely consistent. Now, these points balance each other, 
and all the proof that is offered against the prisoner seems 
to me to leave the door open to the conviction of perfect 
innocence.

That the public in the vicinity were greatly excited in re­
gard to this man Peel because his friend had perished that 
night in the flames may have led to such a concentration of 
feeling against him as made it impossible for him to have 
an entirely fair trial ; and although it is a difficult thing to 
do, and though so much depends on a jury that one does 
not feel at liberty to oppose or resist it, yet in this case, upon 
reading the evidence carefully, and examining the Judge’s 
charge, I have reached the conclusion it was impossible for 
a man, perfectly fair and independent, to reach a conclusion 
such as the jury did; and therefore I feel justified in 
answering the Judge’s question, that he did not receive a 
fair trial in the affirmative, and the conviction must for 
that reason be quashed.

Chisholm, J.:—The prisoner Alva L. Peel was committed
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for trial by a Justice of the Peace in and for the County of n.s. 
Cumberland on the charges hereinafter mentioned and was g r 
indicted at the June sittings, 1920, of the Court at Amherst, —^
the indictment containing three counts as follows : Rcx

“1. That Alva L. Peel did at Oxford in the said county of P^, 
Cumberland on Saturday, the 20th day of March, A.D. (No.l).
1920, unlawfully slay and kill one Lewis A. King, at Oxford 
aforesaid, deputy postmaster.

“2. That Alva L. Peel did at Oxford in the said county of 
Cumberland on Saturday, the 20th day of March, A.D. 1920, 
wilfully and without legal justification or excuse, and with­
out colour of right, set fire to a certain building, to wit, the 
Wood-Patton Block, so called, belonging to Hedley A Patton, 
and Mrs. Mary E. Wood, and situate at the corner of Rideau 
and Main streets in Oxford aforesaid.

“3. That Alva L. Peel did at Oxford in the said county of 
Cumberland on Saturday, the 20th day of March, A.D. 1920, 
by negligence cause a fire in a store under his control situate 
in the Wood-Patton Block, so called, which said fire caused 
the death of one Lewis A. King and destroyed property to 
the value of over fifty thousand dollars.’’

The prisoner was acquitted on the first and third counts 
of the indictment and convicted on the second count, which 
charged him with arson.

Counsel for the prisoner applied to the trial Judge to re­
serve twelve points for the consideration of the Court in 
banco, and the Judge refused to reserve the points numbered 
5, 6, 7, 8, 9, and 10, and he reserved the points numbered 1,
2a, 2b, 3, 4, 5a and 5b. The Judge also gave leave to the 
prisoner under sec. 1021 of the Criminal Code to move the 
Court in banco for a new trial on the ground that the 
verdict was against the weight of evidence.

The questions which the Judge refused to reserve are as 
follows :—

5. Was it error on the part of the Judge in refusing to 
admit the evidence of Clarence J. Silliker that the said Sil- 
liker had, within a short period of time before the fire, made 
an offer to E. I. Peel for the purchase of the stock of E. I.
Peel & Son, which the prisoner by the said conviction is al­
leged to have wilfully burned and the motive for which was 
to collect insurance on said stock, after John W. Pritchard, 
a partner of said Silliker, as disclosed in the evidence, had 
made an examination of said stock with a view to the pur­
chase of the same by the said Pritchard and Silliker and
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who by such examination was in a position to know the 
value of said stock? 6. Was it error in the Judge to refuse 
to receive the evidence of Thomas E. McNair, who a short 
time before the fire had secured a verbal option from E. I. 
Peel for the purchase of said stock of E. I. Peel & Son at a 
price very much in excess of the insurance outstanding on 
said stock? 7. Was it error for the said Judge 'o try the 
prisoner on the indictment, the first count of which was, in 
substance, murder, the said indictment being thereby in 
contravention of section 856 of the Criminal Code? 8. Was 
it error in the Judge, after he directed the jury to acquit 
the prisoner on the third count of the indictment to then 
proceed to ask the jury to find him guilty or not guilty on 
the second count of the indictment and for which he was 
convicted ? 9. Was the said indictment incongruous and in­
consistent for the counts contained therein and was the 
conviction thereon of the prisoner valid and was he pre­
judiced by his said trail on the said indictment? 10. Was 
there any evidence to suport the said conviction?"

The prisoner has appealed from the Judge's refusal to 
reserve these questions. It was so clearly shewn upon the 
argument that questions numbered 5, 6, 7, 8, and 9 had so 
little substance that it is unnecessary to deal with them. 
Question No. lO.is involved in the motion dealing with the 
new trial and requires no separate treatment here.

The questions which were reserved are as follows:—
1. Was I in error in admitting as evidence the testimony 

of Mrs. Nina Rushton, a witness called on behalf of the 
Crown, who deposed that she heard an unidentified voice 
from the direction of the shop of E. I. Peel & Son, at Oxford 
N.S., on the morning of March 20th, 1920, saying, “Al, Al, 
you damn fool, you will have everything on fire, I will com­
plain on you,”—and “Ted, Ted, come down here"? 2a. Was 
it misdirection for me not to instruct the jury that the said 
testimony of the said Mrs. Rushton was tendered by the 
Crown for the purpose of identifying the prisoner, Alva L. 
Peel, with the transaction or matter in issue on the said 
trial? 2b. Was I in error to entirely omit from my charge 
to the jury any reference whatever to the evidence of the 
said Mrs. Rushton, set out in point one above reserved? 
3. Was I in error in admitting the evidence tendered on be­
half of the Crown of one Elsie Rushton who deposed that 
she heard a dialogue or conversation between two unidenti­
fied persons from the direction of the shop of E. I. Peel &
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Son at Oxford, N.S., on the morning of March 20th, 1920? N.s.
4. Was it error on my part to admit as evidence on behalf of ^T
the Crown the testimony of the said Alva L. Peel given at —
an inquest at Oxford before T. M. Johnson, coroner, and a Re*
justice of the peace, presiding over an inquest on the body 
of one Lewis A. King who was burned in the shop of E. I. (No. n. 
Peel & Son, at Oxford aforesaid, on March 20, 1920, when 
the prisoner, Peel, was in custody, under the circumstances 
set out in the evidence of W. W. Johnson, T. M. Johnson,
H. A. Patton, Mrs. Alva L. Peel, C. H. Jakeman, and C. C.
McNeil? 6a. Was I in error in admitting as rebuttal evi­
dence for the Crown the evidence of Robert King, as to an 
alleged conversation between the said Robert King and 
Stanley Anderson, a witness for the defence, as detailed in 
the evidence of the said Robert King? and, 6b. Was I in 
error in not instructing the jury as to the application and 
relevancy of the evidence of the said Robert King as to such 
conversation?

All the above questions I should answer in the negative.
Questions 1, 2a, 2b, and 3 relate to the evidence of Nina 

Rushton and Elsie Rushton. Nina Rushton lived in the 
Wood-Patton Block and near but not directly over the shop 
occupied by the prisoner. During the night and shortly 
before the fire was discovered she heard noises and con­
versation in the prisoner’s shop. She listened at a hole or 
crack in the closet and she heard a voice saying “Al, Al, you
d------d fool, you will have everything on fire ; I will complain
on you." The prisoner was sometimes called Al by his in­
timate friends. She did not recognise the voice. Elsie 
Rushton, daughter of Nina Rushton, also heard men’s voices 
and stooping over to listen she heard someone say, "Do you
know what you are; you are a d------d fool.” Who is? You
are. You are right. You are a d------ d fool.” This was
also shortly before the fire and it was shewn that the 
prisoner and others were in the shop during the night, 
drinking.

Where the inquiry is to ascertain whether the premises 
were set on fire by the accused or another, or whether the 
fire was merely accidental, the condition of the premises 
and what was taking place on the premises immediately be­
fore the fire broke out, would, it seems to me, be so far a 
part of the res gestæ as to make the evidence of these wit­
nesses admissible. That view is supported by the ruling of 
Lord Campbell in the case of R. v. Fowkes, Leicester Spring

31—60 D.’L.B.
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Assizes, 1855, published in The Times of March 8, 1866, and 
in a note to Stephen’s Digest of the Law of Evidence, 5th 
ed„ p. 4, [art. 3, illus. a.]

If the evidence was admissible, as I believe it was, I am 
unable to see that it was the duty of the trial Judge to tell 
the jury that it was tendered by the Crown only for the 
purpose of identifying the prisoner.

With respect to the evidence on behalf of the Crown 
setting forth the testimony of the prisoner given at the 
coroner’s inquest, I can see no valid objection to its re­
ception. The prisoner was a witness at the inquest and sec. 
6 sub-sec. 1 of the Canada Evidence Act R.S.C. 1906, ch. 
146, enacts that no witness shall be excused from answering 
any question on the ground that the answer to such question 
may tend to criminate him. That is the general rule and 1 
cannot find any excluding rule to make such evidence in­
admissible, which the prisoner can invoke.

The evidence given in rebuttal by Robert King was ad­
missible on the ground that it was open to the Crown to 
shew bias on the part of a witness previously called by the 
prisoner. Phipson on Evidence, 5th ed., p. 478.

The trial Judge, under the provisions of sec. 1021 of the 
Crim. Code, gave the prisoner leave to apply to the Court 
of Appeal for a new trial on the ground that the verdict 
was against the weight of evidence. Under this section the 
power of the Court is limited to granting a new trial. The 
question then becomes—whether the verdict was such that 
the jury viewing the whole of the evidence reasonably could 
find a verdict of guilty.

That there was some evidence to go to the jury is ap­
parent from a perusal of the case ; so much so that the able 
counsel for the prisoner did not see fit to ask the trial Judge 
to direct a verdict of acquittal. The evidence is largely 
circumstantial and the trial Judge very clearly and ac­
curately reviewed the evidence and instructed the jury on 
the points of law.

There was evidence to shew that the prisoner and his 
father were interested in the stock of boots and shoes. The 
father was present in Court and did not undertake to con­
tradict the evidence given by the Crown as to the partner­
ship. It was shewn that the stock was depleted and was 
insured in an amount largely in excess of its value. It was 
shewn that at the time of the blaze in the shop, earlier in 
the evening, the prisoner told his companions to “let the
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d------d thing bum, it was insured anyhow.” Again, the
conduct of the prisoner on the night in question and on the 
following days, and the various explanations he gave of his 
whereabouts on that night were highly suspicious circum­
stances. There were other matters shewn which it is un­
necessary to review in detail. The jury saw the witnesses 
and observed their demeanour and had the right to disbe­
lieve the evidence or portions of the evidence of particular 
witnesses. After a careful and exhaustive summing up of 
the evidence by the trial Judge, in terms of which the 
prisoner’s counsel did not and could not complain, the jury 
found a verdict of guilty ; and I cannot venture to say, after 
a careful perusal of the case, that the verdict was against 
the weight of evidence and one which the jury could not 
reasonably have found.

Motion for new trial dismissed on an equal division.

HAÏTIEN ET AI, v. Rl'DD.
Alberta Supreme Court, Scott, J. June 9, 1921. 

hiuiiHgeN (sill.A—70)—I’lircliaM1 of All Straw on Farm—ltreavli 
of Contract—<*ikmIn Obtainable in District at Same or Ijower 
Price*—Measure of Compensation.

The purchaser of all the straw on a particular farm, for the purpose 
of feeding his stock over the winter, is oaly entitled to nominal 
damages where the evidence shews that he could have pur­
chased an equal amount in the same district at the same or 
even a lower price.

ACTION for damages for breach of contract.
A. H. Clarke, K.C., for plaintiffs.
A. B. Mackay, for defendant.
Scott, J.:—The plaintiffs claim $15,000 for breaches by 

the defendant of the following agreement between the 
parties :—

“This agreement made in duplicate this 5th day of 
August, A.D. 1919, between William T. Rudd of Rockyford 
in the Province of Alberta, Rancher, of the first part (here­
inafter called the party of the first part) and Lewis C. Hay­
den of Nanton in the said Province of Alberta, Rancher, T. 
Roy Bridges of Nanton aforesaid, Rancher, John Howard 
McRae of Nanton aforesaid, Rancher, J. Orlando Brakey of 
Nanton aforesaid. Rancher, Fred W .Comstock of Nanton 
aforesaid, Rancher, John D. Hayden of Nanton aforesaid, 
Rancher, of the second part (hereinafter called the party of 
the second part). Witnesseth:

Whereas the party of the first part is the owner of a ranch

Alta.

a.c.
Hayden
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situate at Rockyford in the said Province of Alberta, and 
has agreed with the party of the second part to sell to them 
the said party of the second part the straw from 3,400 acres 
of wheat and from 200 acres of flax, part of his said ranch, 
and to give them the said party of the second part the run 

' of all his said ranch for their stock (excepting the horse 
pastures) from as soon as threshing is completed this fall 
until the 1st day of April, 1920, or until the said stock will 
interfere with the seeding operations of the party of the 
first part in the spring of 1920.

Now this agreement witnesseth that in consideration of 
the premises, and in consideration of the sum of one dollar 
of lawful money of Canada now paid by the party of the 
second part to the party of the first part (the receipt where­
of is hereby by him acknowledged) he the said party of the 
first part hereby agrees to sell to the said party of the second 
part the straw from 3,400 acres of wheat and from 200 acres 
of flax on the ranch of the said party of the first part at 
Rockyford aforesaid, and to give them the said party of the 
second part the run of all his said ranch for their stock, 
except the horse pastures, from as soon as the threshing is 
completed this fall until the first day of April, 1920, or un 
til the said stock will interfere with the seeding operations 
of the party of the first part in the spring of 1920 at or for 
the price of five thousand five hundred dollars ($5,500.00) 
of lawful money of Canada, payable as follows :

$2,750 on the 1st day of November, 1919 (included in 
which is a note for $1,000 given by the party of the second 
part to the party of the first part on the sealing and execut­
ing of this agreement, on payment of which the said note 
is to be returned to the party of the second part, and the 
balance of $2,750 to be paid by accepted note at 90 days 
from November 1st, 1919, with interest at 8 per cent, on the 
said accepted note. The above mentioned note for $1,000 
is given as security for the due performance of the contract 
or agreement on the part of the said party of the second 
part, and it is agreed between the said party of the first 
part and the said party of the second part that should dam­
age by hail or loss by fire happen to the said 3,400 acres of 
wheat and the said 200 acres of flax before the stock men­
tioned herein is placed on the land, then, the said note will 
be null and void (as also will be this agreement) and shall be 
returned to the said party of the second part.

The party of the first part guarantees that there will be
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sufficient water on the said ranch for the stock of the said 
party of the second part.

This agreement shall extend to, and be binding upon the 
heirs, executors, administrators and assigns of the parties 
hereto.”

On the date of the agreement two of the plaintiffs gave 
their promissory note for $1,000 payable on November 1 
following which was accepted by him in compliance with the 
condition that the plaintiffs should give their promissory 
note for that amount as security for the performance by 
them of the agreement.

On October 14, 1919, plaintiff L. C. Hayden wrote the 
defendant as follows:—

“Would it be possible to get you to build a lane in the west 
field down to the spring in the horse pasture as you will 
remember we talked of when we were there.

We will pay you what ever is right for time and material, 
we may not come north until it freezes up, on account of so 
much green feed grown here this fall.

Is the east field ready to turn stock in? as one of our 
party has a bunch of cattle at Olds and is out of feed there. 
Hoping you can help us with the fence and thanking you 
for an early reply, I am,"

To this letter defendant replied on October 18, as follows:
“Your letter of the 14th inst. to hand.
I will build the lane down to the spring in the horse pas­

ture as soon as I finish threshing.
The field east of the house will be ready by the 1st of 

November for sure.
Trusting this will be satisfactory "
On November 10, 1919, the defendant’s solicitor wrote the 

plaintiffs as follows:—
“We are instructed by Mr. William T. Rudd, of Rockyford, 

Alberta, Rancher, to say to you that by reason of your 
default in payment and failure to otherwise carry out the 
terms of your contract with him dated the 5th day of 
August, 1919, that the contract is declared null and void and 
without effect. We therefore, on Mr. Rudd’s behalf, enclose 
you the note dated at Rockyford the 5th day of August, 
1919, and payable on November 1st, 1919, in favour of Mr. 
William T. Rudd at the Canadian Bank of Commerce, Rocky­
ford, for $1,000."

On the same day plaintiff Bridges telegraphed the defen­
dant as follows:—“Have you threshed yet; would the feed 
hold fat stuff for any length of time."

Alta.

8.C.

Hayden



486 DOMINION LAW REPORTS. [60 D.L.R.

Alu- To this telegram defendant replied as follows :—“Have 
8 C sold feed to another party ; you and your associates did no1.
—^ live up to your agreement so I resold thinking you did not

Hayden want the feed as you had paid no money by November first 
Rotd. I notified L. C. Hayden to this effect.”

On December 17, 1919, some of the plaintiffs met the de­
fendant at Calgary and there tendered him $2,760 on account 
of the purchase-money but the defendant refused to accept 
it. Nothing was then said about giving a note for the 
balance of the purchase-money. The plaintiffs state that 
they were prepared to give such a note but they admit that 
it was never drawn up.

On November 18, 1919, the plaintiffs' solicitors wrote the 
defendant as follows:—

“We have been consulted by Mr. Lewis C. Hayden and 
others with whom you contracted to sell your straw under 
written agreement of August 6th, 1919.

It appears that you have broken your agreement and are 
not now in a position to carry it out. This means very 
ruinous loss to the parties to whom you sold, as they have 
been fully relying upon pasturing their stock upon your 
ranch in accordance with the agreement.

As we view it, there is no justification whatever for your 
having sold the feed, notwithstanding the fact that the 
payment due on the 1st of November was not punctually 
paid. You had abundant security for the money and even 
if you had not, you were not justified in selling without first 
giving notice and allowing a reasonable time for payment.

Owing to the present conditions of weather and scarcity 
of food, it looks as if it will cost our clients some $10 per 
head per month for wintering their cattle, and they will 
hold you responsible for the cost whether greater or lower 
than that amount in excess of what they agreed to pay you, 
viz., $5,500- It seems to be in the interest of all parties 
that this loss may be minimised as far as possible. Our 
clients are not aware of any place where they can procure 
pasture and feed, and it looks as if they will have to feed 
hay, which you will realise is pretty expensive. It may be 
that you will be able to do something by finding pasture 
elsewhere, if not upon your own ranch, whereby this loss 
can be kept as low as possible.

Our clients will be very willing to co-operate in any wa> 
in reducing the loss, but it must be distinctly understood 
that you will be held responsible for the whole loss, and
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this letter is written with the view of giving you an oppor- Alta, 
tunity of rendering all assistance you can to relieve the ■
situation for which you are entirely responsible. _L1

If you ' an make any suggestions to relieve the situation Haydex 
kindly send them to us so that we may communicate them »• 
to the other parties to the agreement." RucD'

On November 26, defendant’s solicitors replied as fol­
lows :—“Mr. W. T. Rudd had handed us your letter of recent 
date, and has instructed us to say that by reason of the 
failure of your clients to carry out the terms of purchase he 
regards himself as being under no obligation whatever to 
them."

On November 8, the defendant resold to one Thompson 
a portion of the crop and pasturage included in the agree­
ment with the plaintiffs together with other portions of his 
crop and pasturage. The price he obtained for the portion 
included in the agreement does not appear to be very much 
in excess of the amount which the plaintiffs agreed to pay 
therefor. On November 10 the defendant’s solicitors re­
turned the $1,000 note to the plaintiff.

I am satisfied that the defendant’s only reason for re­
selling a portion of the crop and pasturage included in the 
agreement was that, the plaintiffs not having paid the $1,000 
note at its maturity or given any excuse for its non-pay­
ment, he considered that they had abandoned the intention 
to carry out the agreement and that he should resell to 
avoid loss as the market was falling. He appears to have 
been unable to resell the portion not included in the sale to 
Thompson and about January 1 following he allowed one of 
his men to pasture his stock on 640 acres without charge-

The plaintiffs are ranchers and farmers residing in the 
vicinity of Nanton. There was almost a total failure of 
crops in that vicinity in 1919 and, in consequence, feed for 
cattle there was very scarce and very expensive. In fact 
McRae, one of the plaintiffs, states that he tried to get feed 
around there but was unable to obtain any. Three of the 
plaintiffs came north looking for feed and came to Rocky- 
ford where the defendant resides.

It appears that they would have had noserious difficulty 
at that time in procuring a sufficient quantity in that local­
ity from others than the defendant. When they entered 
into the agreement their intention was to drive their cattle 
up to the defendant’s premises or ship them there by rail 
and feed them there during the following winter.
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Alu- Section 49 of the Sale of Goods Ordinance, ch. 39, Cons. 
8 C Ord. N.W. T. 1916 provides that where the seller wrongfully
---- neglects or refuses to deliver the goods to the buyer the

Hayden measure of damages where there is an available market for 
Rodd. the Koods is prima facie to be ascertained by the difference 

between the contract price and the market or current price 
of the goods at the time when they ought to have been de­
livered. See Valpy, etc., v. Oakeley (1861), 16 Q.B. 941, 
117 ER. 1142.

In Hamlin v. Great Northern R. Co. (1856), 1 H. & N. 
408, 156 E.R. 1261, 26 L.J. (Ex.) 20, at p. 23, Alderson, B„ 
says:—“The principle is, that, if the party does not per­
form his contract, the other may do so for him as near as 
may be and charge him for the expenses incurred in so 
doing.”

As far as my notes of the evidence disclose the only evi­
dence of the absence of such market was that of the plain­
tiffs Lewis C. Hayden, and McRae. The former states that 
there was no feed that the plaintiffs could procure elsewhere 
in Alberta and that the scarcity of feed and the impos­
sibility of obtaining it was the general talk in the news­
papers, but he does not shew that he made any attempt to 
procure any such feed after the defendant refused to de­
liver. The latter states that about November 27 he went 
to Rockyford looking for feed, that he inquired there but 
could not find any but that he obtained a field at Redlands 
which I find is situate about 10 miles from Rockyford and a 
quarter section about 2Vs» miles north of that place.

One Kenny, a live stock dealer, states that he wintered 
about 1,300 head of cattle in the winter of 1919-1920 within 
an area of about 11 miles around Rockyford, that about 
November 1 that he paid $1,200 for 1,200 acres consisting 
of flax straw, wheat straw and pasture, that about Novem­
ber 8 he rented another 500 acres mostly of wheat straw and 
a little pasture about 8 miles from Rockyford for which he 
paid $500, and that about the end of November he rented 
about 1,600 acres of wheat straw and pasture about 11 miles 
from Rockyford for which he paid $1,400.

One Gibson states that in 1919 he had about 1,050 acres of 
crop of which 96'/< was wheat, and that he rented the field 
for grazing purposes about November 15 for $2,000.

In my opinion the plaintiffs have failed to establish that 
there was no reasonably available market for the purchase 
of the feed and pasturage which the defendant refused to 
supply. In my view they failed to make any reasonable
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effort to ascertain whether they could obtain same else- Bask,
where either in the vicinity of Rockyford or at some other K B
easily accessible place in the Province at which they could -1.1
have placed their cattle for winter feeding. It was their Nun.
duty to make reasonable efforts to minimise the loss which B .
they would sustain by reason of the failure of the defendant 
to fulfill his contract.

While I am of opinion that the defendant should have 
acceeded to the reasonable request of the plaintiff’s solicitor 
in his letter of November 18 that he should furnish informa­
tion as to where the plaintiffs could procure pasturage for 
their cattle elsewhere I am also of opinion that he was not 
bound to do so and that he was entitled to rely upon their 
inability to shew that they could not procure it elsewhere.

By far the greater portion of the damages claimed are 
such as the plaintiffs would be entitled to recover only upon 
their shewing that there was no market reasonably avail­
able in which they could procure what the defendant failed 
to supply. The remainder of the portion of the damages 
claimed and shewn, amounts to less than the purchase-price 
payable by the plaintiffs.

If it had been shewn that there was no available market 
in which the pasturage the defendant failed to supply could 
have been procured I would have had to assess the damages 
that the plaintiff would be entitled to recover at $14,182 over 
and above the purchase-price of $5,600 payable by them 
under the agreement. The plaintiffs owned about 600 head 
of cattle and had entered into a contract to pasture 300 head 
for others. At $19,682 the loss would amount to about $22 
per head. I find it difficult to believe that they could not 
by reasonable effort have avoided at least the greater por­
tion of that loss.

As the plaintiffs have failed to shew that they have sus­
tained any damages they are entitled to payment for merely 
nominal damages. I therefore give judgment for them for 
$10 with costs.

Judgment for plaintiffs.

NOEL v. Bl'FFl'M
Saskatchewan King’s Bench, Maclean, J. July 12, 1921. 

Brokers (S1IB—12)—Sale of Lund—Agreement to Pay Broker's 
Commission—Agreement for Sale Signed by Vendor and Pur­
chaser—Right of Broker to Commission—Burden of l*roving 
Collusion Between Purchaser and Broker.
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The tact that the vendor and purchaser execute an agreement for 
the sale and purchase of land is prima facie evidence that the 
buyer was ready, willing and able to carry it out, and entitles 
a broker to his commission under an agreement to pay him 
if he found a buyer. Where a vendor seeks to avoid payment 
of the commission on the ground of collusion between the 
broker and the purchaser, the burden of proof of this is on 
the vendor.

fSee Annotation, Real estate agent’s commission, 4 D.L.R. 631]

ACTION by a real estate broker to recover the amount of 
commission on the sale of land. Judgment for plaintiff.

A- G. Mackinnon, for plaintiff.
A. L. Gordon, K.C., for defendant.
Maclean, J.: — The plaintiff claims from the defendant 

$640 as commission on the sale of a certain section of land 
by the defendant to one Bechard. The defendant in his 
evidence admitted that he agreed to pay the plaintiff one 
dollar per acre as commission if the plaintiff found a buyer, 
that the plaintiff did find Bechard, and that Bechard as 
buyer and the defendant as vendor executed an agreement 
of sale of the land in question, which agreement was under 
seal and dated March 31, 1920. The defendant resists pay­
ment on the ground that Bechard was not a buyer ready, 
willing and able—particularly that he was not able—to pur­
chase the land. The fact that the defendant and Bechard 
executed the agreement of March 31, 1920, is prima facie 
evidence that the buyer Bechard was ready, able and willing 
to carry it out. On these facts alone the plaintiff would be 
entitled to recover. But the defendant alleges that there 
was collusion between the plaintiff and Bechard—meaning 
undoubtedly that the plaintiff, for the purpose of earning a 
commission, produced a buyer who could not and did not 
intend to carry out the terms of purchase. The burden 
is on the defendant to establish this. The purchase-price in 
the agreement of March 31 is $44,001, of which one dollar 
is acknowledged as paid. The agreement provides for pay­
ment of the balance as follows: $12,000 by assuming pay­
ment of a certain mortgage; $10,000 in cash on December 
16, 1920, and the remainder in annual half-crop payments. 
The agreement also provides that the defendant (vendor) 
shall deliver up possession to Bechard on or before January 
1, 1921. Bechard did not make any payment on the mort­
gage referred to, nor did he pay any portion of the $10,000 
instalment due December 16, 1920. Negotiations for the 
purchase of the section in question began on or about 
October 21, 1919, and Bechard on that day paid to the de-
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fendant as a deposit on the purchase-price $1,000. The de­
lay in executing a formal agreement of sale (October 21, 
1919, to March 31, 1920) was not due to the plaintiff nor 
due wholly or even principally to Bechard. The defendant 
was desirous of remaining in possession during 1920, and so 
arranged with Bechard. In consequence of or as part of 
such arrangement, the first instalment of purchase-price 
was to become payable on December 15, 1920, instead of 
December 15, 1919, the date which Bechard agreed to ver­
bally when he paid the deposit of $1,000. In the mean­
time, about November 1, 1919, the defendant through the 
agency of the plaintiff sold to Bechard two quarter sections 
for a substantial price. The deposit of $1,000 was by con­
sent applied on the price of one of the two quarters. The 
defendant testified the sale of the section and two quarters 
was one transaction, although covered as a matter of con­
venience by three separate written agreements, and that the 
thousand dollars was a deposit on the whole transaction, al­
though accredited in one sum in the agreement covering 
one of the quarters. Bechard paid for the two quarters in 
full before this action was commenced, and before the time 
limited for payment in his written agreement. There was 
some evidence that Bechard was in a position to pay the 
$10,000 instalment in 1919 if the extension had not been 
arranged. There is also some evidence that he could have 
made the payment of $10,000 in December, 1920, but could 
not get into communication with the defendant. In or 
shortly after January, 1921, negotiations were commenced 
between Bechard and defendant with a view of having the 
defendant lease the section from Bechard for the year 1921. 
In or about March, 1921, the defendant commenced action 
for cancellation of the agreement of March 31,1920. Shortly 
after that, and before the action was ready for trial, the de­
fendant and Bechard executed quit claim deeds dated respec­
tively April 7 and 11, 1921, releasing each other from the 
agreement of March 31, 1920. Apparently it suited Bechard 
better to be released from the agreement than make pay­
ment, as it apparently suited the defendant better to sue 
for cancellation than sue for payment of the instalment. 
There is no evidence suggesting collusion between the plain­
tiff and Bechard, and I find that there was none. The de­
fendant's evidence does not establish that Bechard was un­
able to pay. On the contrary, there is some slight evidence 
that he was able to pay. The defendant also contends that
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the plaintiff agreed to waive payment of commission unless 
and until Bechard paid the full purchase-price. I find that 
the plaintiff agreed to wait until December 16, 1920, for pay­
ment of his commission as a matter of convenience to the 
defendant, but that the plaintiff did not waive his commis­
sion or make it conditional on any portion of the purchase- 
price being paid- The defendant released Bechard, and can­
not now take advantage of that act to deprive the plaintiff 
of his commission. There will be judgment for the plain­
tiff for $640 and costs.

Judgment for plaintiff.

REX v. CHARLES HOO.
Nova Scotia Supreme Court, Russell, J. Ritchie, E.J., and 

Mellish, J. April 9, 1921.
1. . Disorderly House (#1—IS)—Keeping Common llawtfy House—

—Form of Slating the Offence—Words to Like Hll'ect—Cr. 
<’ode, *era. 225, 22H, 77.1, 852, 11.52, Code Form 55.

A conviction on summary under Cr. Code R.S.C. 1906, ch. 146. 
secs. 228 and 773 will be upheld as a valid conviction for 
keeping a common bawdy house although ta form it is for 
keeping “a bawdy house, i.e. kept and maintained for the 
purposes of prostitution,” as the keeping for such purposes 
is within the statutory definition of a "common bawdy 
house” contained in Cr. Code sec. 225.

2. Disorderly House ($1—1) Offence of Keeping—Slating Time
of Offence as During Specified Months, including the Month 
in which Charge was Ijuid— Interpretation—Powers of 
Amendment—Cr. Code secs. 22H, 778, 1124.

A conviction on summary trial upon a charge of keeping a dis­
orderly house "during the month of February and March” 
will not be quashed because of the conviction having been 
made before the expiring of the same month of March, if 
supported by evidence of such keeping during that part of 
the month of March antecedent to the laying of the charge, 
and also during the month of February. If the conviction 
were not to be so interpreted, the Court on habeas corpus 
should amend it In that respect to conform with the evidence 
under the powers conferred by Cr Code sec. 1124.

MOTION on habeas corpus for discharge. Defendant 
was convicted and sentenced to six months’ imprisonment 
as the keeper of a house of prostitution. Application was 
made to the Court in banco for his discharge on the grounds 
stated in the opinion of Ritchie, E.J.

F. McDonald, K.C., in support of application.
W. J. O’Hearn, K.C., contra.
Ritchie, E.J.:—Section 228 of the Criminal Code as 

amended by 8-9 Ed. VII. 1909 (Can.), ch. 9, is as follows:— 
“Disorderly house. Every one is guilty of an indictable of-
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fence and liable to one year’s imprisonment who keeps any N.s. 
disorderly house, that is to say, any common bawdy-house, 
common gaming-house, common betting-house or opium -i-L 
joint as hereinbefore defined.” R«

Under this section Charles Soo was convicted and sen- chaiu» 
tenced to six months’ imprisonment. The information s<m 
charged that he “did during the months of February and 
March A.D. 1921, unlawfully keep a bawdy-house, that is
to say, [street and house number were here given] in the 
said city of Halifax, kept and maintained for the purpose 
of prostitution.”

An application is made for the discharge of Soo on habeas 
corpus on the following grounds :

1. That the house is not described in the conviction and 
warrant of commitment as a “common bawdy house."

2. That the conviction and warrant are bad for uncer­
tainty.

The conviction and warrant are dated the 11th day of 
March, 1921, and the contention is that the conviction being 
for an offence committed “during the months of February 
and March" it may have been committed after the 11th day 
of March.

Dealing with the first contention, I am clearly of opinion 
that it is disposed of against Soo by section 225 of the Code 
which I quote, 7-8 Geo. V., 1917 (Can.), ch. 14:

“225. Common bawdy-house defined. A common bawdy- 
house is a house, room, set of rooms or place of any kind for 
purposes of prostitution, or for the practice of acts of in­
decency, or occupied or resorted to by one or more persons 
for such purposes."

Here we have a statutory definition shewing the decisive 
factor to be whether or not the house “is kept for purposes 
of prostitution." The conviction and warrant state that 
the house was “kept and maintained for the purposes of 
prostitution.”

More might be said on this point in favour of the validity 
of the conviction, but I think the terms of section 225 ef­
fectively dispose of the contention.

Coming to the second objection, the evidence which is 
before us shews that the offence was committed on the even­
ing of the 10th March. If I give the conviction and warrant 
a reasonable construction I have no difficulty in coming to 
the conclusion that the offence was committed in March, 
before the making of the conviction. I do not think that
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the authorities drive me to an unreasonable construction, 
but if they did, I would amend under section 1124 of the 
Code. For this course the case of The King v. Demetrio 
(No. 2) (1912), 1 D.L.R. 515, at p. 516, 20 Can. Cr. Cas. 318, 
at p. 319, is authority. In that case Middleton, J., of On­
tario, said: “The intention of Parliament in giving power 
to amend, is that, when guilt appears upon the evidence 
which has been believed by the magistrate, the accused 
should not escape by defects in form."

There is no doubt whatever as to the guilt of Soo. I may- 
add that on his own admission he was the proprietor of the 
place in question and there is clear evidence that the place 
was resorted to for the purposes of prostitution in February.

The application, in my opinion, should be dismissed.
Russell, J.:—I agree.
Mellish, J.:—There may be a possible distinction between 

a bawdy-house and a common bawdy-house. If there be such 
I think the conviction ought to be amended accordingly as 
the evidence would clearly warrant such amendment.

The other grounds raised on the prisoner’s behalf are, 1 
think, clearly not tenable-

The application should be dismissed.
Application dismissed.

MrIXXIH BROS. LTD. ». THE TOROXTO TYPE KOI XIIUV <X>.
Saskatchewan King’s Bench. Maclean, J. July 12, 1921. 

Brokers (HUH—12)—Hale of l>U|Hcx Press—la-lter as to Pom- 
mission—Services Rendered Determining Factor In Effecting 
Hale—Right to t'oninilsslon.

On the sale of a Duplex press the plaintiff's claim tor commission 
was based on a letter, the material part of which Is as 
follows:—‘"We had a communication from Mr. Wynn, direct 
In regard to this, and we have given him a quotation on the 
Press. Should he purchase from us this press 1 will see you 
regarding a commission spoken of next time I go to Regina." 
The plaintiff did not introduce the purchaser to the defend­
ant, but the Court held that he did render some service 
which was the determining factor in effecting a sale and he 
was therefore entitled to his commission.

[See Annotation, Real estate agent's commission 4 D.L.R.. 631]

ACTION to recover certain type chases, and a paper 
truck or their value claimed by the defendant to be included 
in the term “Duplex press" which it purchased. The 
plaintiff also claimed commission on the sale of a press to 
another company. Judgment for plaintiff .

A. Ross, K.C., for plaintiff; P. C- Hodges, for defendant.
Maclean, J.:—On January 16, 1920, the plaintiff sold to
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the defendant a Cox Duplex press. A memorandum of the 
sale is contained in a letter, as follows:—

“Regina, Sask. 16th Jany., 1920. 
“Toronto Type Foundry Co. Ltd.,

Winnipeg,
Gentlemen:

We hereby agree to sell you our 12-page Cox dup­
lex press which we guarantee to be in good running order 
as it stands on our floor for the sum of three thousand five 
hundred (3500) dollars, cash on delivery.

It is understood that you have 30 days in which to pull 
down and take delivery of the press. If it suits your con­
venience better to take possession in 60 or 90 days it will 
be all right. Yours truly,
Accepted for the Mclnnis Brothers Limited.

Toronto Type Foundry Limited, Per W. Mclnnis."
H J. Hardie.

The press was at the time of sale and until possession by 
the defendant in the plaintiff’s building along with con­
siderable machinery and articles used in the printing busi­
ness.

In the latter part of March or early in April the defend­
ant sent an employee (O’Shea) to take possession of and 
dismantle the press and to ship it elsewhere. O’Shea 
carried out his work without any supervision by the plain­
tiff’s officers or employees. He (O’Shea) shipped along 
with the press 29 type chases and one paper truck which 
he found in the building where the press stood. The chases 
and truck were manufactured by the manufacturers of the 
press. The plaintiff did not discover for some months that 
the chases and truck had been taken by the defendant, and 
the plaintiff asks in this action for the value thereof. 
The plaintiff contends that the term “duplex press” in­
cludes the chases and truck, and that a press is not com­
plete without them. The truck is constructed for the pur­
pose of conveying large rolls of paper such as are used in 
newspaper printing, and chases are for the purpose of hold­
ing the type. Considerable evidence was tendered with a 
view to shewing that “press" included chases and truck, 
and was so understood in the printing trade. The evidence 
shews that “press" or “duplex press" does not include 
chases and truck, and that in the printing trade chases and 
trucks are specially mentioned when quotations of prices 
are given. Chases are necessary—just as type is neces-
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sary—to have certain work done by the press, but no one 
contends that type is part of a press or included in that 
term.

I find that the defendant is not entitled to the chases and 
truck, under its agreement with the plaintiff, and that the 
plaintiff is entitled to the value thereof. I fix the value of 
the cases at $20 apiece, and the truck at $15.

The plaintiff also claims for a commission of $250 on the 
sale by the defendant to the Enterprise Publishing Co. Ltd., 
Yorkton, of a Cox duplex press. Wynn, hereinafter men­
tioned is manager or representative of the Enterprise Pub­
lishing Co. Ltd. The defendant's Western manager, 
Hardie, admits that he had discussion with the plaintiff’s 
officers, Walter Mclnnis and E. B. Mclnnis, concerning com­
mission on the sale of the press, which was subsequently 
sold to the Enterprise Publishing Co. There is consider­
able conflict between the evidence of the plaintiff’s wit­
nesses and the evidence of the defendant’s witnesses, as to 
what was actually said and promised. The defendant’s 
witnesses contended that commission was to be payable to 
the plaintiff only in the event of a sale being made to some 
other purchaser than the Enterprise Publishing Co. Ltd. 
The plaintiff put in evidence a letter written by Hardie en 
behalf of the defendant, which reads as follows :—

“February 13th, 1920.
“Mclnnis Bros.,

Regina, Sask.
Attention Mr. Walter Mclnnis.

Dear Sir:
I thank you for your favour of January 

28th. We have had communication from Mr. Wynn direct 
in regard to this, and we have given him a quotation on 
the press. Should he purchase from us this press I will 
see you regarding a commission spoken of next time I go 
to Regina. Yours truly,

Toronto Type Foundry Co. Limited.
H. J. Hardie, Manager Western Branches.”

H. J.H.
I. N.R.

This letter is consistent with the evidence of the plain­
tiff’s witnesses, and I accept their version that the defend­
ant promised to pay to them a commission on sale of the 
press in question to the Enterprise Publishing Co. Ltd. The 
plaintiff did not introduce the purchaser to the defendant,
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but the plaintiff did render some service which was the de­
termining factor in effecting a sale, and the plaintiff is 
entitled to its commission of $250.

The plaintiff will have judgment for $845 and costs.
At trial the defendant abandoned certain portions of its 

counterclaim. The balance of the counterclaim is dis­
missed, but without costs.

Judgment for plaintiff.

STEWART v. MOI.VHDKMM MIXING AXI) PROIIICTIOX CO.
llrltiah Columbia Court ot Appeal, Macdonald, C.J.A., MePbllllpa 

and Eberts, JJ.A. May ti, 1921.
Trusts (§11)—88)—A inventent to Work Mineral Claim—I Man It 

«ml Expiry of Claim—Claim re-#t*k«xl by I’arty Making 
IMault—Itiglits of Original Owners of Claim.

Hy an agreement entered Into between two owners of a mineral 
claim and a third party, such third party agreed to do and re­
cord the necessary assessment work which was due that year, 
but made default and brought about the expiry of the claim. 
The owners in the belief that the claim was a subsisting one, 
at u later date entered into agreement of sale with the same 
party in substitution of the lirst. Such third party with other 
associates, upon finding that the claim had expired, re-staked 
the claim along with other ground. The Court held that having 
in mind the fact that it was the default of the third party which 
had caused the loss of the original claim, the re-stakers must 
in equity he held to be trustees for these owners, and that 
the plaintiff was entitled to a declaration that the company 
subsequently formed and to which the re-staked claims were 
transferred was a trustee of an undivided halt interest in 
so much of the ground covered hy the said re-staklngs as 
was formerly embraced within the boundaries of the origina*

2. Statutes (ftIIAt—INI)—The Allied Force» Exemption Act 11)15, 
(B.C.) eh. 8 — Construction — I,bulled to Claim* Owned by 
Enlist<-d Men at Date of lhvlaratton of War.

The Allied Forces Exemption Act, 1916 (B.C.), ch. 3 confines Its 
benefits to mineral claims owned hy enlisted men at the date 
of the declaration of war. The amending Act. ch. 4 of 191fi. 
does not remove the date limit set hy ch. 3 hut is Intended 
to provide for eases not covered by it. and which “upon proof 
of bona fides on the part of enlisted men, and of other
circumstances proper to he considered shall....................merit
relief."

APPEAL by plaintiff from judgment of Hunter, C.J.B.C., 
of October 29, 1920. Reversed.

S. T. Hankey for appellant.
H. A. Maclean, K.C., for respondent, Molybdenum Co.
F. C. Elliott, for respondents, Riel and Teetzel.
The judgment of the Court was delivered by 
Macdonald, CJ.A.:—In my opinion the Allied Forces
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Exemption Act, 1915 (B.C.) ch. 8, did not relieve the 
owners of the “Conundrum" mineral claim from their ob­
ligation to do and record the annual assessment work. The 
preamble to the said Act does I think, confine its benefits 
to mineral claims owned by enlisted men at the date of the 
declaration of War and as the deceased McGrath did 
not own the “Conundrum” mineral claim at that date, he 
is not within its purview. But it was submitted that the 
amending Act, ch. 4, of 1916 in effect removed the limita­
tion in respect of the date of ownership. This amendment 
enables the Lieutenant-Governor in Council to grant rebel 
from forfeiture of mineral claims and then proceeds :—

“It being the intent of said chapter 3 and of this Act that 
forfeiture or loss of rights arising under the ‘Mineral Act' 
or the ‘Placer-mining Act’ on or after the fourth day of 
August, 1914, shall be avoided if the recorded owner of a 
mining claim or interest therein has enlisted for active 
service at home or overseas against the King’s enemies.”

I read this not as being intended to remove the date limi 
set by ch. 3, but as being intended to provide for cases not 
covered by it, and which, upon proof of bona fides on the 
part of the enlisted man and of other circumstances propel 
to be considered, shall, in the opinion of the Lieutenant 
Governor in Council, merit relief. If otherwise there would 
be no sense in providing for the intervention of the Lieut­
enant-Governor in Council. As no application was mad< 
in this case to the Lieutenant-Governor in Council, further 
consideration of this Act becomes unnecessary.

But the above does not dispose of the case. It appeal - 
that by an agreement of sale of May 26, 1915, between the 
owners of the said mineral claim, plaintiff Stewart and said 
McGrath, and one Riel, the latter agreed to do and record 
the assessment work which would be due on June 13 of that 
year. Riel made default and thus brought about the ex­
piry of the claim. The owners under the belief, no doubt, 
that the claim was a subsisting one, on August 19, 1915. 
entered into another agreement of sale with Riel in sub­
stitution for the first. Included in the agreement was an 
adjoining claim named the “Blackwell,” owned by om 
Hayes ; but while Hayes is a party to this action and to the 
appeal, I am unable to see how he is concerned with the 
relief which the plaintiff Stewart claims. He was con­
cerned with the agreement aforesaid, but as that was after 
wards cancelled before the commencement of this action
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and as the action has to do with the ownership of the “Co­
nundrum,” ground in which he has no interest, I think his 
presence here may be ignored.

Riel had as his associate Teetzel, Ross and ultimately the 
firm of Stillwell Bros., and in October or November, 1915, 
Riel, Ross and J. B. Stillwell visited the claim and upon 
search in the Mining Recorder’s office, were told that the 
daim had probably expired by reason of the failure of the 
owners to do and record the assessment work aforesaid. The 
“Conundrum" ground was thereupon re-staked by Riel in 
the presence or with the knowledge of the others above- 
mentioned under the names “Molybdenum,” “Molly 1," 
"Molly 1 Fraction," and “Success,” and were so re-staked in 
the names of Riel, Teetzel and Riel's wife.

Having in mind the fact that it was Riel’s default which 
brought about the loss of the “Conundrum" to its owners, 
the re-stakers must in equity be held to be trustees for 
these owners. The re-staking included other ground not 
within the limits of the “Conundrum.” Whether or not all 
the re-staked ground is to be deemed to be held in trust 
or only that formerly embraced by the “Conundrum,” is a 
question which was not argued before us. When the plain­
tiff Stewart learned the facts above recited, he demanded 
that the new claims should be transferred to himself and 
his co-owner McGrath, but received no answer to the letter 
making the demand.

I do not think that Riel and his associates aforesaid in­
tended in the beginning to do an injustice to the owners of 
the “Conundrum.” I think their intentions were to re­
pair the injury done by Riel’s default. Their intention 
was to treat Stewart and McGrath as the owners and to 
treat the agreement of August 19 as still subsisting and 
applicable to the re-stakings should the “Conundrum” be 
held to have expired. That agreement called for a pay­
ment of purchase-money of $10,000, to be made on or before 
August 2, 1916, the whole purchase price being $35,000. Riel 
and his associates proceeded to exploit and develop the 
ground and spent large sums aggregating in the neighbour­
hood of $100,000 in doing so. This was done, I think, not 
on the assumption that the ground wag theirs under the 
re-stakings, but that they would get it under the agree­
ment of August 19. I think that all parties acquiesed in 
that situation, because as late as February, 1916, the agree­
ment of August 19 was amended with the consent of all
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parties, and in effect re-executed. Matters went on in this 
way but default was made in payment of the said $10,Odd 
on August 2. Most, if not all of the moneys spent on the 
ground was expended before the vendors under the August 
agreement cancelled it pursuant to a term enabling them 
to do so upon default in payment of purchase-money. In 
the meantime, namely, in May, 1916, Riel and his associates 
incorporated the defendant company and transferred the 
re-stakings and I think also the benefits of the agreement 
of August 19 to the company. I do not regard this fact as 
of importance.

The promoters of that company, with the possible ex­
ception of the Stillwells, were from the beginning well 
aware of the facts from which a Court of Equity would 
infer a trust of the rc-stakings in favour of the owners of 
the “Conundrum,” and there is evidence that the Stillwells 
were also aware or had sufficient notice of the facts leadin 
to the same conclusion. They could not have regarded the 
re-stakings as the property of the re-s takers in view of 
their recognition of the rights of the vendors under the 
August agreement. The promoters of the company there­
fore, and the directors and shareholders who authorised the 
taking over of the re-stakings, were possessed of knowledge 
which precludes the company from claiming to be innocen' 
purchasers for value without notice.

Nothing appears to have been done in respect of the de­
fault of August 2 until December or January following, 
when notices were given cancelling the agreement of 
August, because of such default. Up to this point in the 
relationship of the parties, I find nothing which would de­
prive the vendors of the “Conundrum” of their right to be 
regarded in equity as the owners of the ground under the 
re-stakings. After the said cancellation the actions of the 
parties on both sides gives rise to considerable embarrass 
ment. Options of purchase were given by each side, con­
curred in by the other which appear to recognise an in­
terest in each, that is to say, that Stewart and Mrs. Mc­
Grath, the widow and executor of McGrath, had an interest 
to the value of $35,000, and that the defendants, other than 
Mrs. McGrath, also had interests of considerable value in 
the property in question, and this is not unnatural, since in 
addition to the plant and machinery placed there by the 
defendants, there was the fact of the additional ground 
taken in by the re-stakings.
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It is also to be noticed that Stewart, as shewn by the 
correspondence of his solicitors, with Riei and Ross, was 
firmly contending that the “Conundrum" had not expired 
but had been protected by the statutes above mentioned, 
thus asserting a claim adverse to the one which he is now, 
in my opinion confined to, namely, that the re-stakings are 
now held by the company in trust for himself as to an un­
divided one half thereof. But after careful consideration 
of the correspondence and of the evidence, I am convinced 
that what took place between the parties between January,
1917, and the issue of the writ in his action in February,
1918, were attempts at settlement more or less confused, 
because Stewart had some ground as his legal .advisers 
thought, for still holding to the “Conundrum” as a valid 
claim, and I cannot see that what took place in these en­
deavours to sell the property and compose their differences 
amounted to an abandonment of Stewart’s equitable rights 
in the re-stakings, which he promptly in the beginning 
asserted. In his statement of claim, he claims alterna­
tively, and in my opinion he is entitled to a declaration that 
the defendant company is a trustee of an undivided half 
interest in so much at least of the ground covered by the 
said re-stakings as was formerly embraced within the 
boundaries of the “Conundrum" mineral claim. Just how 
this may be carried out has not been adverted to in argu­
ment, whether by a transfer of a half interest in the re- 
stakings or by partition, I shall not enquire into, as I have 
heard no argument upon the point, but if necessary, counsel 
may have the opportunity of speaking to that question.

I should add, out of respect for the opinion of the Chief 
Justice, who tried the action, that I am unable to agree with 
his finding that' the plaintiff was estopped, because of his 
standing by while moneys were being expended upon the 
property and not more promptly and effectively asserting 
his rights. Riel and his friends were quite well aware of 
his rights and the rights of Mrs. McGrath, not only so but 
as above pointed out, they spent their money on the as­
sumption that they were getting the property in pursuance 
of the agreement of August 19. The evidence points con­
clusively to the willingness of the vendors to accept what 
the agreement would give them in full satisfaction of their 
interest, which they doubtless thought was confined to 
the "Conundrum" ground alone.

The appeal should be allowed.
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Appeal allowed.
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MVKPHY v. ASH.
Saskatchewan King's Bench, McKay, J. June 29, 1921.

1. Vendor and Puixhawr (#IK—128)—Agreement for Sale and 
PurcliaNe of Land, Deterioration of Property Before Pureliasvi 
Should Take IVnismlon—Liability of Vendor.

If after an agreement for the sale and purchase of land is entered 
into ai.d before the purchaser takes or ought to take possession 
any deterioration takes place by the conduct of the vendor 
who must take reasonable care of the property, such vende 
is liable in damages to the purchaser. 

fLobel v. Williams (1916), 22 D.L.R. 127, referred to.] 
i£. Kiwi ion of ItoiiM-dioN (#1—7)—Agreement for the Kale of 

lamd—Default in Payment»*—Right of Vendor to Peraonal 
Judgment and <’amodiation of Agreement for Default.

The vendor under an agreement for the sale and purchase o 
land* is not entitled to personal judgment against the purchaser 
under the agreement and also cancellation of the agreement 
in default of payment.

[Standard Trusts v. Little (1916), 24 D.L.R. 713; Davidson v 
Sharpe (1919), 62 D.L.R. 186, followed ]

ACTION to recover the balance due under an agreemcm 
for the sale and purchase of land. Counterclaim by de­
fendant for damages for injury to the premises.

S. P. Petersen, for plaintiff.
W. A. Doherty, for defendant.
McKay, J.:—This is an action on an agreement for sale 

dated November 19, 1919, whereby the plaintiff agreed to 
sell, and the defendant agreed to purchase from the plain­
tiff, the north-east quarter of Sect. 9, Tp. 32, Range 7, wesi 
of the 2nd Meridian, in the Province of Saskatchewan, ai 
and for the price of $1,500-

The defendant paid to the plaintiff the sum of $800 by 
transferring certain property to the plaintiff, for which 
amount the plaintiff gives him credit as of the date of the 
agreement.

The balance claimed by the plaintiff is $700 and interest 
at the rate of 8% per annum.

I find the plaintiff is entitled to the balance due under 
his agreement, viz., $700 and interest, less the amount to 
be allowed on defendant’s counterclaim, and amount paid 
in June, 1920.

The plaintiff under the agreement dated November 19.
1919, agreed to give immediate possession of the said land 
to the defendant, but the defendant says it was understood 
he was not to get possession until March 1, 1920. Thi 
plaintiff was unable to give possession until after May 1.
1920, and the defendant obtained possession on May 8,1920
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I find that after the agreement was entered into, and be- s“»k- 
fore May 1, 1920, the premises covered by the agreement 
were damaged by the plaintiff’s tenant.

In Fry on Specific Performance, 6th ed., 1921, at p. 654, Mi «hiv 
the author states:— ami.

“If, after the contract and before the purchaser takes.
or ought to take possession, any deterioration takes place 
by the conduct of the vendor, or his tenants, he will be ac­
countable for it to the purchaser. He is not entitled to 
treat the estate as his own. If he wilfully damages or 
injures it, he is liable to the purchaser; and more than that, 
he is liable if he does not take reasonable care of it.”

See also Lobel v. Williams (1915), 22 D.L.R. 127, 25 Man. 
L.R. 161.

The plaintiff, in my opinion, is liable to the defendant for 
the damages to the premises as follows :—

The defendant claims 5 tons of hay removed from the 
roof of the stable, $100.

I find from the evidence that this was hay put on the 
stable 6 or 6 years before 1920 and was not worth the 
amount claimed by the defendant, but it was worth some­
thing as old hay for the roof. It would cost something to 
replace it with old hay or straw. I allow for this item $10.

To damages to house, $50.
Although the defendant has not given items for the 

whole of this amount, yet, from his evidence, as to the 
damage to the house, I think $40 a fair and reasonable 
amount to allow for the cost to repair the damage. He 
had to pay a boy $3 ; the door would cost about $4, and there 
would be getting the straw or hay for thatching and the 
mud, etc., and doing the work. I allow for this item $40. 
Damage to hen house, $15. I allow for this item $10.

Damage to stable, door jammed, chopped useless, 1 door 
carried away. I allow for this item $5.

Damage through loss of wood, $70.
The defendant’s evidence is too general as to this item 

except as to the 5 loads taken by a Doukhabour.
I allow for these 5 loads at his own valuation of $2 per 

load. The balance I disallow. $10.
For willow posts :
The defendant says that six or eight hundred were taken 

off the premises. He could only tell from the stumps but 
did not count them.

I am satisfied, however, from his evidence, that not less
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than four hundred were taken, and I will allow him 400 @ 
5c a post. $20.00.

Cross fence, $14.75. I allow for the loss of this fence 
$11. Yard fence, $10. I allow this item $10. Total al­
lowed, $116.

I disallow the claim for breaking and wire fence as the 
defendant has not satisfied me the alleged representations 
were made as to these items.

And I disallow the claim for loss of service fees for the 
stallion as being too remote. The evidence does not satisfy 
me that, at the time the defendant agreed to purchase the 
land, the plaintiff knew that he was going to keep his stal­
lion on this land.

The defendant was entitled to have the amount due on 
the agreement of May 8, 1920, reduced by said sum al­
lowed for damages, viz-, $116.

I find the amount due to the plaintiff on said agreement 
is $494.44, made up as follows :—
Nov. 19, 1919: Balance due .................................... $700.00
May 8, 1920: Interest on $700.00 @ 8% r»r

annum from Nov. 19, 1919, 1
days ............................................. 26.2:;

$726.2::
116.00

$610.2:1

By damages allowed

June 1, 1920: To interest on $610.23 from May
8, 1920, to date @ 8"< 24 days 3.20

$613.43
June 18, 1920: To interest on $613.43 from June

1 + n Hafo ft', 17 /Intro

$615.71
159.00By cash

$456.71
June 1, 1921: Interest on $456.71 from June 18,

1920, to date at 8% per annum,

Sank.
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347 days 34.72

$491.43

3.0!
$494.44

June 29, 1921: To interest on $491.43 from June 
1, 1921, to date, 28 days.........
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The plaintiff is entitled to his costs on the claim, and the 
defendant on the counterclaim, with a right of set-off.

The plaintiff cannot get personal judgment against de­
fendant for the amount due and cancellation of the agree­
ment. Standard Trusts v. Little (1916), 24 D.L.R. 713, 
8 S.L.R. 208; Davidson v. Sharpe (1919), 52 D.L.R. 186, 60 
Can. S.C.R. 72.

From the way the prayer for relief is drawn, I take it 
that the plaintiff asks for cancellation in default of pay­
ment.

There will be an order nisi ordering the defendant to pay 
into Court to the credit of this cause, on or before 3 months 
from the date of the Local Registrar’s certificate of taxa­
tion of the defendant’s costs, the sum of $494.44, with in­
terest at the rate of 8'< per annum from June 29, 1921, with 
plaintiff’s taxed costs, less the taxed costs of the defendant, 
and, in default of such payment, the said agreement to be 
cancelled and put an end to, free of all right, title or in­
terest of the defendant, or any person or persons claiming 
through or under it, or through or under the defendant. 
The defendant and all persons claiming through or under 
said agreement or defendant to give up possession of the 
said land to the plaintiff within 20 days after service upon 
him, or them, of a copy of the final order. Copy of the 
order nisi to be served on the defendant and his solicitors.

Judgment accordingly.

TIIE CANADIAN CVLTIVATION CO. LTD. v. PETERSON.
CANADIAN FAIRBANKS MORSE CT>. LTD. (Tlilril Puny.) 
Alberta Supreme Court, Simmons, J. June 23, 1921.

Sale (jjllA—29)—Fanil Tractor—Representations as to Fitness 
—Tractor F liable to do the Work—Relief Under see. ft of the 
Farm Machinery Act 1918 (Alta.) ch. 1ft.

Where the purchaser of a farm tractor relies upon the representa­
tions of the vendor at the time of purchase, and it is shewn 
in evidence that the machine cannot perform the work for 
which it was purchased, the purchaser is entitled under sec. 
5 of the Farm Machinery Act 1913 (Alta.) ch. 15 sec. 5 to 
have the price reduced to what the machine is actually worth. 

[See Annotation, Sale of Goods, 58 D.L.R. 188.]
ACTION on a promissory note given in payment for a 

Townsend tractor engine. Claim reduced.
L. H. Fenerty, for plaintiff.
J. J. O’Connor, for defendant.
A. H. Clarke, K.C., for third party.
Simmons, J.:—The plaintiff sues on a promissory note 

made by the defendant dated April 27, 1918, for the sum of
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$1,460. The said note was given to the plaintiff by the 
defendant in payment for a Townsend gas tractor engine 
purchased by the defendant from the plaintiff. The de­
fendant resists payment on the ground that the defendant 
was induced to purchase the said tractor by reason of cer­
tain specific representations made by the plaintiff, which 
representations the defendant alleges were untrue. The 
specific representations were, first, that the engine was 
superior to a 10-20 Titan tractor sold by the International 
H irvester Co. of Canada Ltd., both in its style, operation 
and development of power; second, that the said gas trac­
tor engine would pull two 14 inch breaker bottoms in break­
ing and three ploughs in stubble; third, that the said 
tractor would work any place on any ground where horses 
or other engine could work and would draw discs, drills, 
or other farm machinery more economically than horses ; 
fourth, that the said Townsend gas tractor was easy to 
operate and required little skill, that it was light on re­
pairs and was made of a specially good and durable 
material. The defendant also sets up that the plaintif! 
represented the said Townsend gas tractor to be of good 
material, proper construction, design and workmanship, and 
in first class working condition, and that it would perform 
satisfactorily the work for which it was intended and was 
free from latent and other defects and properly designed 
and constructed to insure reasonable duration. The de­
fendant alleges that the said tractor did not conform to any 
of the said representations.

The sale was made by Coats worth, the farm manager 
of the plaintiff company. The plaintiff company were the 
agents of the Canadian Fairbanks Morse Co., Ltd., the third 
party in this action, for farm implements, tractors and 
machinery. Under a separate agreement, however, they 
bought two Townsend tractors for their own use from the 
Canadian Fairbanks Morse Co. Ltd.

The defendant had ordered a Titan International Co. 
tractor and had paid a deposit of $300 upon it but he ascer­
tained that the company would not be able to deliver one 
in time for that season’s work, and, as he was anxious to 
obtain a tractor, he approached Coats worth, the plaintiff’s 
manager, and Coatsworth sold one of the tractors which 
the plaintiff company had purchased from the Canadian 
Fairbanks Morse Co. Ltd.

Coatsworth denies the specific allegation made by the
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defendant in regard to the representation and I am not able 
to say that his evidence is in any way inferior to that of 
the defendant, and as the burden was upon the defendant, 
to prove the specific representation, he has failed to do so. 
The evidence of the defendant and his witnesses, however, 
very clearly established the unsuitability of the Townsend 
tractor for the work which it was expected to perform. It 
was known as a 12-26 gas tractor, which should develop 12 
horse power on the draw bar and 25 horse power on the 
belt. The defendant has not established the inability of 
the engine to develop this horse power. The defendant, 
however, has very satisfactorily proved that the gas tractor 
will not perform the work which a tractor of that style and 
size is intended to perform. It is common grouno that in 
ordinary breaking it should draw two 14 inch breaker 
bottom plows and should draw three bottoms in stubble- 
The defendant’s land is rolling and the chief difficulty in 
operating the tractor was this, that it would not develop 
power to overcome the grade where there was any ap­
preciable rise in the surface of the land. This defect, I 
think, can be easily located. Farm tractors of this style are 
usually made with one, two and three speeds so that these 
tractors can be thrown into a lower gear to overcome an 
ascent in the surface of the ground. This tractor is built 
in the United States and I am satisfied that it is not such a 
tractor as will work successfully on an uneven or rolling 
farm because it has only the one set of gears with the re­
sult that when the tractor has to ascend a moderate rise, it 
does not develop sufficient power in that gear, whereas if 
it were supplied with an adjustable gear that would throw 
the tractor into a lower speed, additional power could be 
developed with a corresponding decrease in the rate of 
travel.

The plaintiffs knew the purpose for which the tractor 
was being purchased. The plaintiffs had no particular 
knowledge of the machine at that time other than what 
was furnished by their own vendor and it is common ground 
that the machine should perform the work of a tractor 
of that size and description. I have already indicated that 
the tractor cannot perform this work and I have indicated 
the reasons. The defendants have established, however, 
an inferior mechanical defect in the governor. The gover­
nor is set too near the fly wheel and apparently in travelling 
oxer uneven soil, the governor may strike the fly wheel,
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with the result that it is broken. I think this is a mechani­
cal defect which could be remedied quite readily and with 
little expense.

My conclusion, however, is that the defendant has a 
remedy under sec. 6 of the Farm Machinery Act, as the 
engine will not satisfactorily perform the work for which 
it is intended. The tractor, however, is, in my view, of 
considerable value. The defendant disced 70 acres in the 
spring of 1918 and the tractor is also of value as a station­
ary tractor for doing threshing, chopping, and other work 
which such tractors are expected to do on a farm. I do 
not think, however, that the tractor is worth more than 
$1,000 and the plaintiff's claim will be reduced accordingly.

There will therefore be judgment for the plaintiff for the 
amount of the note and interest and costs. Judgment for 
the defendant on his counterclaim for $450 and costs. Since 
the plaintiff’s claim of $1,450 on a promissory note is re­
duced by the counterclaim to $1,000, the plaintiff will be 
entitled to interest only upon $1,000 from October 1, 1918, 
the due date of the note at 5’1 per annum. The costs of 
the plaintiff will be the scale appropriate to a judgment 
for $1,000 and interest from October 1, 1918, at 5% per 
annum. The costs on the counterclaim to be taxed on the 
same scale.

The plaintiff claims over against the third party and it 
is necessary to deal with that claim. The agreement under 
which the plaintiffs purchased the property from the third 
party is in writing and contains a warranty which pur­
ports to limit the third party’s liability to the warranty and 
representations therein contained. I am of the opinion, 
however, that the third party comes within the purview 
of sec. 5 of the Farm Machinery Act, ch. 15 of the 1913 
Alberta statutes. Notwithstanding that, while the plain­
tiffs were the general sales agents for farm machinery for 
the third party, the two tractors, of which one in question 
was one, were purchased under a separate agreement. The 
plaintiffs were a farming company and purchased these 
tractorr for operation upon their farm and in my view this 
brings the third party quite within the purview of the 
Act.

There will therefore be judgment for the plaintiff against 
the third party for the sum of $460 and costs to be taxed 
on the same scale as the costs in the main action.

Judgment for plaintiff.
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RKX v. PEEL (No. 2)
Nova Scotia Supreme Court, Russell, J., Ritchie, E.J. and 

Mellish, J. March 29, 1921.
Hall and Recognisance (#1—it)—Conviction—Criminal Offence— 

Conviction Affirmed—Application for Mercy of Crown—Sec. 
20212 Criminal Code—Right of Convicted Person to Hail.

After the conviction of the crime of arson, a reserved case was 
granted with the result that the conviction was affirmed. 
Application was made under sec. 2022 of the Criminal Code 
for the mercy of the Crown. The Minister of Justice enter­
tained a doubt as to whether the conviction should have been 
made and directed a new trial.

The Court held that it had no jurisdiction after a conviction has 
been affirmed to grant bail upon the Minister of Justice 
directing a new trial.

N.8.

Rkx
v.

Pkkl 
(No. 2),

APPLICATION to admit prisoner to bail. Dismissed.
J. J. Power, K.C., moved (March 19, 1921) to admit the 

prisoner to bail on the grounds that two Judges of this 
Court were of the opinion that the evidence was not sufficient 
to convict and that the Minister of Justice, in allowing a 
new trial had doubt as to the conviction. He referred to 
The King v. Spicer (1901), 6 Can. Cr. Cas. 229, note.

F. F. Mathers, K.C., Deputy Attorney-General, opposed 
the application on the ground that the prisoner had been 
found guilty and two members of the Court concurred. Also 
on the ground that it is unusual to grant bail after in­
dictment. He cited Archbold's Criminal Pleadings, 25 ed., 
pp. 87, 92.

Russell, J.:—I agree with Ritchie, E.J., in the result of 
his opinion and with the reasons given for the opinion ex­
cept that stated in the last paragraph. I cannot attach 
any importance to the fact that the jury found there was 
no reasonable doubt. I have already expressed the opinion 
that the conviction made on circumstantial evidence was 
against law. No reasonable jury could in my judgment have 
come to a conclusion to convict the prisoner without having 
at least a reasonable doubt as to his guilt.

Ritchie, E.J.:—Peel was convicted of the crime of arson. 
A reserved case was granted with the result that the con­
viction was affirmed. Application was made on behalf of 
Peel, under sec. 2022 of the Criminal Code, R.S.C. 1906, ch. 
146, for the mercy of the Crown. The Minister of Justice 
entertained a doubt as to whether the conviction should 
have been made and has directed a new trial. There has 
been a difference of judicial opinion as to whether or not 
the conviction ought to have been made, but in the view 
which I take this difference of opinion does not affect the
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question. Under the practice it is not usual to grant bail 
after indictment found ; here it is a case of after conviction, 
the indictment having been tried.. Unless jurisdiction is 
specially given I think the Court has not the power to bail 
after the conviction has been affirmed. If the Court had 
ordered a new trial, bail could have been granted, but this 
is because sub-sec. 3 of sec. 1023 gives jurisdiction to the 
Court to do so in such a case; there is no like provision when 
the new trial is directed by the Minister of Justice. No 
authority was cited for the proposition that bail could be 
granted under the circumstances of this case and I have 
been unable to find any such authority'

If the view which I have expressed is not well founded 1 
still would refuse bail because the offence is a very serious 
one for which life imprisonment is the extreme penalty. 
Granting it is a case of doubt, that doubt is for the con­
sideration of the jury, and one jury has found against the 
doubt being a reasonable one. I mention these considera­
tions because they might be a strong inducement to Peel 
to forfeit his bail if it was granted. In my opinion the ap­
plication must fail.

Mellish, J.:—I am not at all clear that the Court has 
power to grant bail under the peculiar circumstances of 
this case. Before a new trial was granted as an act of 
mercy we clearly had no such power pending the application 
therefor and I incline to the opinion that the exercise of 
such an act of mercy impliedly confers no such power. No 
express power is given by the Code under such circum­
stances. Further, consistently with the decision I made re­
fusing bail on the depositions, I do not think I can now be 
a party to granting it.

Application refused.

THK CANADIAN MM licit YARIIN, LTD. v. DVXHAM,
, . McLKAN KT AL.

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 
Turgeon, JJ.A. July 7, 1921.

Homestead (filVA—SO)—Dominion Lands Act-—Mortgage ol 
Homestead llefore Patent Issued'—Validity.

The decision in American-Abell Engine Co. v. McMillan (1909), 42 
Can. S.C.H. 377, that a mortgage is a "tranBfer,, within the 
meaning of sec. 142 of the Dominion Lands Act (R.8.C. 
1906 ch. 56) and consequently null and void and ineffective 
against a transferee after patent issued, is unaffected by the 
Dominion Lands Act of 1908, ch. 20, sec. 29 and a mortgage 
before patent issues is still null and void unless the Minister 
of the Interior otherwise declares.
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APPEAL by defendant from the judgment in an action 
to have a mechanic’s lien declared to be first charge against 
certain land and also among other things that a mortgage 
of a homestead made before the issue of the patent was 
null and void. Affirmed.

P. H. Gordon, for appellant McLean.
H. J. Schull, for respondent.
The judgment of the Court was delivered by
Turgeon, J.A.:—The defendant Dunham was the home­

stead entrant under the provisions of the Dominion Lands 
Act, 7-8 Ed. VII., 1908 (Can.), ch. 20, of the north-east 
charter of sect. 32 in township 17 and range 12, w-est of the 
:lrd meridian. On or about July 24, 1914, the patent to the 
said land was issued to him. Three days prior to the issue 
of such patent, Dunham executed a mortgage against the 
land in favour of the defendant McLean, which mortgage 
was registered in the proper Land Titles Office on Septem­
ber 24, 1914. During the year 1916 Dunham became in­
debted to the plaintiff for the price of lumber and other 
building material. On August 11, 1916, the plaintiff filed 
a mechanic's lien against the land in order to protect its 
claim against Dunham. Subsequently, the plaintiff sued 
Dunham, and recovered judgment against him for the 
amount of its account on March 31, 1918. Later it brought 
this action to have its mechanic’s lien declared to be a first 
charge against the land, and also to have ic declared among 
other things, that the aforesaid mortgage executed by Dun­
ham in favour of McLean was null and void and ineffective 
as a charge against the land by reason of the provisions 
of the Dominion Lands Act, the said mortgage having been 
executed prior to the issue of the patent.

In the year 1909 it was held by the Supreme Court of 
Canada in the case of American-Abell Engine Co. v- Mc­
Millan (1909), 42 Can. S.C.R. 377, that a mortgage was a 
‘‘transfer’’ within the meaning of sec. 142 of the Dominion 
Lands Act, R.S.C. 1906, ch. 55, and consequently null and 
void and ineffective against a transferee after patent is­
sued. Section 42 of the Act of 1906 is almost identical 
in terms with sec. 31 of the Act as re-enacted by ch. 20 of 
•he statutes of 1908, and it makes use of the same language 
n describing the transactions which are to be null and void 
unless the Minister of the Interior otherwise declares. The 
case in question is governed by the Act of 1908. This de­
cision of the Supreme Court of Canada has always been
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Sask. taken to have settled the law regarding the invalidity of 
CJ^ mortgages of homesteads made before the issue of patent. 
—- In the case at Bar, however, the defendant McLean con- 

Caxaman tends that the above decision is no longer applicable to 
Yam» "l™ mortgages, because the new Dominion Lands Act of 1908 

v. (ch. 20 aforesaid) contains a section which was not in the 
m'.i,""' Àct 19°6 and was not, therefore, applicable to the 

kt it* American-Abell case. This section is as follows :—
29. Except in so far as provision is hereinafter made re­

specting advances of seed grain or any indebtedness to the 
Crown, no charge of any nature may be created upon a 
homestead, a purchased homestead or a pre-emption ; but 
any charge heretofore created under the provisions of sec­
tion 145 of chapter 56 of the Revised Statutes, 1906, or of 
the corresponding provisions of any previous Act respect­
ing Dominion lands shall continue to be recoverable in the 
manner provided by said chapter 55.

It was contended by counsel for the defendant mortgagee 
that the effect of this section which makes use of the words 
“charge of any nature” is to remove mortgages from the 
provision of sec. 142 of the Act of 1906, now sec. 31 of the 
Act of 1908, to bring them solely within the provisions of 
this sec. 29, and thus to change the law as interpreted by 
the Supreme Court.

In the first place, I cannot agree that the enactment of 
sec. 29 has any effect upon the interpretation to be placed 
upon sec. 31 (formerly sec. 142). I think that the reason­
ing of the American-Abell case still applies, and that a 
mortgage is a “transfer” within the meaning of sec. 31 of 
the Act of 1908, and consequently null and void unless the 
Minister of the Interior otherwise declares.

In the second place, I am of opinion that the real effect 
of sec. 29, if it has any effect upon mortgages, is to add 
another prohibition to the one contained in sec- 31 (for­
merly sec. 142). This sec. 29 says that “no charge of any 
nature may be created upon a homestead, a purchased 
homestead or a pre-emption.” If sec. 29 had to be taken 
as the only provision in the Act pertaining to mortgages, it 
would appear to me to be an effective prohibition rendering 
the mortgage illegal at the time it was made and incapable 
of acquiring legality by the mere fact that the termination 
of Parliament’s jurisdiction over the land taking place after 
the execution of the mortgage.

The appeal should be dismissed with costs.
Appeal dismissed.
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ATTORNEY-GENERAL OF CANADA v. ATTORNEY-GENERAL 
OF ALBERTA.

Judicial Committee of the Privy Council, Viscount Haldane, 
Lord Buckmaster, Viscount Cave, Lord Phillimore and 

Lord Carson. November 11, 1921.
Constitutional Ijuw (#IA—8)—legislative powers of Dominion 

Parliament—Regulation of Trade and Commerce—Criminal 
law—Peace, order and Good tiovvrnmeiil—Combines and 
Fair Prices Act, 1019 (Can.) eh. 45—Board off Commerce Act 
1919 (('an.), eh. 87.

The Combines and Fair Prices Act, 1909 (Can.), ch. 45. and the 
Board of Commerce Act 1919 (Can.), ch. 37, by which a 
Board of Commissioners was set up to administer it, ere both 
ultra vires the Dominion Parliament as being beyond the 
powers conferred by sec. 91 of the British North America Act. 

[Re the Board of Commerce Act, and the Combines and Fair 
Prices Act (1920), 54 D.L.R. 354, 60 Can. S.C.R. 456, opinion 
of Idington, Duff and Brodeur, JJ., affirmed ]

APPEAL by the Attorney-General of Canada from the 
decision of the Supreme Court of Canada (1920), 54 D.L.R. 
354, 60 Can. S.C.R. 456, the Judges being equally divided as 
to whether the Board of Commerce Act, and the Com­
bines and Fair Prices Act were within the power of the 
Dominion Parliament to enact. Opinion of Idington, Duff 
and Brodeur, JJ., that the Acts were ultra vires affirmed.

The judgment of the Board was delivered by
Viscount Haldane:—This is an appeal from the Supreme 

Court of Canada (1920), 54 D.L.R. 354, 60 Can. S.C.R. 456, 
before which were brought, under statute, questions relating 
to the constitutional validity of the Acts above men­
tioned. As the six Judges who sat in the Supreme Court 
were equally divided in opinion, no judgment was rendered. 
Davies, C.J., and Anglin and Mignault, JJ., considered that 
the questions raised should be answered in the affirmative, 
while Idington, Duff and Brodeur, JJ., thought that the 
first question should be answered in the negative and that 
therefore the second question did* not arise. These ques­
tions were raised for the opinion of the Supreme Court 
by a case stated under sec. 32 of the Board of Commerce 
Act, 1919, (Can), ch. 37, and were: (1) Whether the 
Board had lawful authority to make a certain order ; and 
(2) Whether the Board had lawful authority to réquire 
the Registrar, or other proper authority of the Supreme 
Court of Ontario, to cause the order, when issued, to be 
made a rule of that Court.

The order in question was to the effect that certain 
retail dealers in clothing in the city of Ottawa were pre­
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hibited from charging as profits on sales more than a certain 
percentage on cost which was prescribed as being fair 
profit. The validity of this order depended on whether the 
Parliament of Canada had legislative capacity, under the 
B.N.A. Act of 1867, to establish the Board and give it 
authority to make the order.

The statutes in question were enacted by the Parlia­
ment of Canada in 1919, and were to be read and con­
strued as one Act. By the first of these statutes, the 
Board of Commerce Act, a Board was set up, consisting 
of three commissioners appointed by the Governor-Gen­
eral, which was to be a Court of Record. The duty of the 
Board was to be to administer the second of the two sta­
tutes in question, the Combines and Fair Prices Act. 
1919. (Can.), ch. 45, called the Special Act. It was to 
have power to state a case for the opinion of the Supreme 
Court of Canada upon any question which, in its own 
opinion, was one of law or jurisdiction. It was given the 
right to inquire into and determine the matters of law 
and fact entrusted to it, and to order the doing of any 
act, matter, or thing required or authorised under either 
Act, and to forbid the doing or continuing of any act. 
matter or thing which, in its opinion, was contrary t<> 
either Act. The Board was also given authority to 
make orders and regulations with regard to these, and 
generally for carrying the Board of Commerce Act into 
effect. Its finding on any question of fact within its 
jurisdiction was to be binding and conclusive. Any of its 
decisions or orders might be made a rule or order 
or decree of the Exchequer Court, or of any Superior 
Court of any Province of Canada.

The second statute, the Combines and Fair Prices Ad. 
was directed to the investigation and restriction of 
combines, monopolies, trusts and mergers, and to the 
withholding and enhancement of the prices of commodi 
ties. By Part I the Board of Commerce was empowers! 
to prohibit the formation or operation of combines as 
defined, and, after investigation, was to be able to issu.' 
orders to that effect. A person so ordered to cease an\ 
act or practice in pursuance of the operations of a com 
bine, was, in the event of failure to obey the order, to b. 
guilty of an indictable offence, and the Board might re­
mit to the Attorney-General of a Province the duty of in­
stituting the appropriate proceedings. By Part II the 
necessaries of life were to include staple and ordinary
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articles of food, whether fresh, preserved, or otherwise 
treated, and clothing and fuel, including the materials 
from which these were manufactured or made, and such 
other articles as the Board might prescribe. No person att't-Qe.vl 
was to accumulate or withhold from sale any necessary casaua
of life, beyond an amount reasonably required for the v. 
use or consumption of his household, or for the ordinary att'y-oek'l 
purpose of his business. A near a.

Every person who held more, and every person who 
held a stock-in-trade of any such necessary of life, was 
to offer the excess amount for sale at reasonable and just 
prices. This, however, was not to apply to accumulating 
or withholding by farmers and certain other specified 
persons. The Board was empowered and directed to in­
quire into any breach or non-observance of any provision 
of the Act, and the making of such unfair profits as 
above referred to, and all such practices with respect to 
the holding or disposition of necessaries of life as in the 
opinion of the Board, were calculated to enhance their 
cost or price. An unfair profit was to be deemed to have been 
made when the Board, after proper inquiry, so declared.
It might call for returns and enter premises and in­
spect. It might remit what it considered to be offences 
against this part of the Act to the Attorney-General of 
the Province, or might declare the guilt of a person con­
cerned, and issue to him orders or prohibitions, for breach 
of which he should be liable to punishment as for an in­
dictable offence.

The above summary sufficiently sets out the substance 
of the two statutes in question for the present purpose.

In the first instance the Board stated for the opinion of 
the Supreme Court of Canada, a case in which a number of 
general constitutional questions were submitted. That 
Court, however, took the view that the case was defective, 
inasmuch as it did not contain a statement of concrete 
facts, out of which such questions arose. Finally, a fresh 
case was stated containing a statement of the facts in 
certain matters pending before the Board, and formulat­
ing questions that had actually arisen. These related to 
the action of certain retail clothing dealers in the city of 
Ottawa. An order was framed by the Board which, after 
stating the facts found, gave directions as to the limits 
of profit, and a new case was stated which raised the ques­
tions already referred to.
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Under these circumstances the only substantial ques­
tion which their Lordships have to determine is whether 
it was within the legislative capacity of the Parliament 
of Canada to enact the statutes in question.

The second of these statutes, the Combines and Fair 
Prices Act, enables the Board established by the first 
statute to restrain and prohibit the formation and opera­
tion of such trade combinations for production and dis­
tribution in the Provinces of Canada, as the Board may 
consider to be detrimental to the public interest. The 
Board may also restrict, in the cases of food, clothing 
and fuel, accumulation of these necessaries of life be­
yond the amount reasonably required, in the case of a 
private person, for his household, not less than in the 
case of a trader for his business. The surplus is in such 
instances to be offered for sale at fair prices. Certain 
persons only, such as farmers and gardeners, are ex­
cepted. Into the prohibited cases the Board has power 
to inquire searchingly, and to attach what may be crim­
inal consequences to any breach it determines to be im­
proper. An addition of a consequential character is thus 
made to the Criminal Law of Canada.

The first question to be answered is whether the Do­
minion Parliament could validly enact such a law. Their 
Lordships observe that the law is not one enacted to 
meet special conditions in war time. It was passed in 
1919, after peace had been declared, and it is not confined 
to any temporary purpose, but is to continue without 
limit in time, and to apply throughout Canada. No doubt 
the initial words of sec. 91 of the B.N.A. Act, confer on 
the Parliament of Canada power to deal with subjects 
which concern the Dominion generally, provided that they 
are not withheld from the powers of that Parliament to 
legislate, by any of the express heads in sec. 92, untram­
melled by the enumeration of special heads in sec. 91. It 
may well be that the subjects of undue combination and 
hoarding are matters in which the Dominion has a great 
practical interest. In special circumstances, such as those 
of a great war, such an interest might conceivably be­
come of such paramount and overriding importance as 
to amount to what lies outside the heads in sec. 92, 
and is not covered by them. The decision in Russell v. 
The Queen (1882). 7 App. Cas. 829, appears to recog­
nise this as constitutionally possible, even in time of peace ; 
but it is quite another matter to say that under normal
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circumstances general Canadian policy can justify in­
terference, on such a scale as the statutes in contro­
versy involve, with the property and civil rights of the 
inhabitants of the Provinces. It is to the Legislatures of 
the Provinces that the regulation and restriction of their 
civil rights have in general been exclusively confided, and 
as to these the provincial Legislatures possess quasi-sov- 
creign authority. It can, therefore, be only under neces­
sity in highly exceptional circumstances, such as cannot 
be assumed to exist in the present case, that the liberty 
of the inhabitants of the Provinces may be restricted by 
the Parliament of Canada, and that the Dominion can 
intervene in the interests of Canada as a whole in ques­
tions such as the present one. For, normally, the subject 
matter to be dealt with In the case would be one falling 
within sec. 92. Nor do the words in sec. 91, the Regula­
tion of Trade and Commerce, if taken by themselves, 
assist the present Dominion contention. It may well be, 
if the Parliament of Canada had, by reason of an alto­
gether exceptional situation, capacity to interfere, that 
these words would apply so as to enable that Parliament 
to oust the exclusive character of the provincial powers 
under sec. 92. In the case of Dominion companies their 
Lordships in deciding the case of John Deere Plow Com­
pany v. Wharton (annotated), 18 D.L.R. 353 at 359, [1915] 
A.C. 330, expressed the opinion that the language 
of sec. 91 (2) could have the effect of aiding Dominion 
powers conferred by the general language of sec. 91. 
But that was because the regulation of the trading of 
Dominion companies was sought to be invoked only in 
furtherance of a general power which the Dominion Par­
liament possessed independently of it. Where there was 
no such power in that Parliament, as in the case of the 
Dominion Insurance Act, it was held otherwise, and 
that the authority of the Dominion Parliament to legis­
late for the regulation of trade and commerce did not, 
by itself, enable interference with particular trades in 
which Canadians would, apart from any right of inter­
ference conferred by these words above, be free to en­
gage in the Provinces. This result was the outcome 
of a series of well-known decisions of earlier dates 
which are now so familiar that they need not be cited.

For analogous reasons the words of head 27 of sec. 91 
do not assist the argument for the Dominion. It is one 
thing to construe the words "the Criminal Law, except
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the Constitution of Courts of Criminal Jurisdiction, but 
including the Procedure in criminal matters,” as enabling 
the Dominion Parliament to exercise exclusive legislative 
power where the subject matter is one by which its 
very nature belongs to the domain of criminal juris­
prudence. A general law, to take an example, making 
incest a crime, belongs to this class. It is quite an­
other thing, first to attempt to interfere with a class 
of subject committed exclusively to the Provincial Leg­
islature, and then to justify this by enacting ancillary 
provisions, designated as new phases of Dominion Crim­
inal law which require a title to so interfere as basis 
of their application. For analogous reasons their Lord- 
ships think that sec. 101 of the B.N.A. Act, which en­
ables the Parliament of Canada, notwithstanding any­
thing in the Act, to provide for the establishment of 
any additional Courts for the better administration of 
the laws of Canada, cannot be read as enabling that 
Parliament to trench on provincial rights, such as the 
powers over property and civil rights in the Provinces 
exclusively conferred on their Legislatures. Full sig­
nificance can be attached to the words in question with­
out reading them as implying such capacity on the part 
of the Dominion Parliament. It is essential in such cases 
that the new judicial establishment should be a means to 
some end competent to the latter.

As their Lordships have already indicated, the juris­
diction attempted to be conferred on the new Board of 
Commerce appears to them to be ultra vires for the 
reasons now discussed. It implies a claim of title, in 
the cases of non-traders as well as of traders, to make 
orders prohibiting the accumulation of certain articles 
required for everyday life, and the withholding of such 
articles from sale at prices to be defined by the Board, 
whenever they exceed the amount of the material 
which appears to the Board to be required for domestic 
purposes or for the ordinary purposes of business. The 
Board is also given jurisdiction to regulate profits and 
dealings which may give rise to profit. The power sought 
to be given to the Board applies to articles produced for 
his own use by the householder himself, as well as to 
articles accumulated, not for the market but for the 
purposes of their own processes of manufacture by 
manufacturers. Hie Board is empowered to inquire 
into individual cases and to deal with them individually.
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and not merely as the result of applying principles to be 
laid down as of general application. This would cover 
such instances as those of coal mines and of local provin­
cial undertakings for meeting provincial requirements Att't-ouTi. 
of social life. Ca"d*

Legislation setting up a Board of Commerce with such 
powers appears to their Lordships to be beyond the pow- awt-Oss’i. 
ers conferred by sec. 91. They find confirmation of this Xl",ta 
view in sec. 41 of the Board of Commerce Act, which 
enables the Dominion Executive to review and alter the 
decisions of the Board. It has already been observed 
that circumstances are conceivable, such as those of 
war or famine, when the peace, order and good govern­
ment of the Dominion might be imperilled under condi­
tions so exceptional that they require legislation of a 
character in reality beyond anything provided for by 
the enumerated heads in either sec. 92 or sec. 91 itself.
Such a case, if it were to arise would have to be con­
sidered closely before the conclusion could properly be 
reached that it was one which could not be treated as 
falling under any of the heads enumerated. Still, it is 
a conceivable case, and although great caution is re­
quired in referring to it, even in general terms, it 
ought not, in the view their Lordships take of the B.N.A.
Act, read as a whole, to be excluded from what is pos­
sible. For throughout the provisions of that Act there 
is apparent the recognition that subjects which would 
normally belong exclusively to a specifically assigned 
class of subject may, under different circumstances and in 
another aspect, assume a further significance. Such an 
aspect may conceivably become of paramount import­
ance, and of dimensions that give rise to other aspects.
This is a principle which, although recognised in earlier 
decisions, such as that of Russell v. The Queen, both 
here and in the Courts of Canada, has always been ap­
plied with reluctance, and its recognition as relevant can 
be justified only after scrutiny sufficient to render it clear 
that the circumstances are abnormal. In the case before 
them, however important it may seem to the Par­
liament of Canada, that some such policy as that adopted 
in the two Acts in question should be made general 
throughout Canada, their Lordships do not find any evi­
dence that the standard of necessity referred to has been 
reached, or that the attainment of the end sought is prac­
ticable, in view of the distribution of legislative powers
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enacted by the Constitution Act, without the co-operation 
of the Provincial Legislatures. It may well be that it is 
within the power of the Dominion Parliament to call, for 
example, for statistical and other information which may 
be valuable for guidance in questions affecting Canada 
as a whole. Such information may be required before 
any power to regulate trade and commerce can be 
properly exercised, even where such power is construed in 
a fashion much narrower than that in which it was sought 
to interpret it in the argument at the Bar for the At­
torney-General for Canada. But even this consideration 
affords no justification for interpreting the words of sec. 
91 (2) in a fashion which would, as was said in the argu­
ment on the other side, make them confer capacity to 
regulate particular trades and businesses.

For the reasons now given their Lordships are of opin­
ion that the first of the questions brought before them 
must be answered in the negative. As a consequence the 
second question does not arise.

They will humbly advise His Majesty to this effect. 
There should be no costs of these proceedings, either here 
or in the Supreme Court of Canada.

CANADIAN PACIFIC WINK CO. LTD. v. Tt'I.EV.

Judicial Committee of the Privy Council, Lord Birkenhead, L.C., 
Viscount Haldane, Lord Buckmaster, Lord Carson, 

and Sir Louis Davies, C.J. July 21, 1921.
1. Constitutional Law (#IA—20)—Federal and Provincial Rights 

—Suppression of Liquor Traffic—Matter of Local Nature—It.N.A. 
Act sec. 02 (l«)—British Columbia Prohibition Act, 102<i 
Stats, ch. 72—Validity—Construction.

The British Columbia Prohibition Act as consolidated in 1920 ch. 
72 for the suppression of the liquor traffic in that Province 
is within the powers of the Provincial Legislature, under sec 
92 (16) of the B.N.A. Act, its subject being a matter of 
merely a local nature within the meaning of the section, a I 
though in its enforcement it must necessarily interfere witli 
the revenue of the Dominion and with business operations 
outside of the Province.

The Summary Convictions Act of the Province of British Columbia. 
1916 (B.C.), ch. 69, only relates to punishment for offences 
against the provisions of the statutes of the Province and Is 
to be read as if the provisions to this end were expressly de­
clared in some such statute, and reading secs. 91 and 92 of 
the B. N. A. Act together there Is no doubt that the Act is 
within the competence of the Provincial Legislature.

[Att’y-Gen’l of Ontario v. Att’y-Oen’l for the Dominion, [1*96) 
A.C. 348; Att’y-Gen'l of Manitoba and Manitoba Licence 
Holders’ Aea’n, [1902] A.C. 78 followed.]
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2. Levy an<l eelzuni (III.A—8d)—B.C. Prohibition Art—Hrtzuro 
of Htock of Liquor, Book*, Paper* and Hum of Markwl Money 
—Part of Hvlzure* not autlioriMMl without Kvarvli Warrant— 
Troup**»—Summary Conviction* Act—Conntruvt Ion.

Where there is an abuse of part only of a distress, the distrainor 
is not a trespasser ab in itlo as to what was rightly distrained.

I Harvey v. Pocoek (1843), 11 M. & W. 740, 152 E.R. 1003 fol­
lowed; The Six Carpenters Case (1611), 8 Co. Rep. 146a, 77 
E.R. 695, referred to.]

Canaiiiax

WimiTco.

APPEAL from a judgment of the Court of Appeal of 
British Columbia (1921), 60 D.L.R. 316, which affirmed the 
judgment at the trial, of an action brought for the return of 
moveable property of the appellants including books and 
papers and a stock of liquor, alleged to have been illegally 
seized and for damages for such seizure and for unlawful 
entry into appellants’ warehouse. The respondents except­
ing the respondent South, who is a Deputy Police Magis­
trate, are police officers of the City of Vancouver. Affirmed.

The judgment of the Board was delivered by
Lord Birkenhead, L.C.:—The first question to be de­

cided relates to the constitutional validity of the statutes 
under which the respondents purported io act. These are 
the British Columbia Prohibition Act, as consolidated in 
1920 (B.C.), ch. 72, and the Summary Convictions Act, 
1916 (B.C.), ch. 59.

The former statute provides by sec. 10 that, subject to 
exceptions not here material, no person shall within the 
Province, by himself, his clerk, servant or agent, expose 
or keep for sale, on any pretence or upon any device sell 
or barter, or offer to sell or barter, or in consideration of 
the purchase, a transfer of any property or thing, or for 
any other consideration, or at the time of the transfer of 
any property or thing, give to any other person, any liquor.

By sec. 11 the keeping, having, or giving of liquor in 
any place other than the private dwelling house where a 
person resides is prohibited.

Section 19 provides that nothing in the Act shall prevent 
the keeping of liquor for export, provided that the ware­
house in which it is kept complies with certain require­
ments in default of the observance of which it is not to 
be deemeu to be a warehouse within the Act, or from 
selling from such warehouse liquor to persons in other 
Provinces, or in foreign countries, or to a vendor under the 
Act. By an amendment introduced into the Act in 1919 
by way of an addition to sec. 19, it is provided that any 
person who has liquor in a warehouse shall furnish the
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Commissioners under the Act with certain information as 
to the warehouse and the liquor in it, and as to all re­
movals from it of such liquor, with its destination, and the 
Commissioner or his agent authorised in writing may en­
ter and make such searches in the warehouse as he thinks 
necessary for the purpose of obtaining or confirming in­
formation. Penalties imposed under the Act are by see. 
30 to be recoverable under the provisions of the Summary 
Convictions Act.

By sec. 48 the Commissioner, Superintendent or any 
police officer are for the purpose of detecting the viola­
tion of any of the provisions of the Act to have power, 
where it is believed that liquor is kept contrary to its 
provisions, to enter and search, and break open lockfast 
places, and anyone who obstructs such entry is to be guilty 
of an offence against the provisions of the Act.

By sec. 49 if the Commissioner, Superintendent, or any 
police officer believes that liquor intended for sale in viola­
tion of the Act is concealed in the vehicles or on the land 
of any person, he or they are to have the power without 
warrant to search for and seize such liquor and the ves­
sels in which it is kept, and by sec. 50 the Justice who con­
victs for the keeping of liquor contrary to the provisions 
of the Act, may declare the liquor and the vessels to be 
forfeited.

By sec. 28 every person contravening or committing any 
breach of the provisions of sec. 10 is made liable to fine 
or imprisonment, and further, for every offence against 
the Act for which a penalty has not been specially pro 
vided, penalMes of fine or imprisonment are enacted.

The above summary represents sufficiently for the pur 
poses of the present appeal, the main provisions of the 
statute. Their Lordships are of opinion that it was within 
the power of the Legislature of British Columbia to enact 
it. The case is in their opinion governed by the principles 
enumerated when their decision was given in favour of thi 
Province of Manitoba on the interpretation of secs. 91 and 
92 of the B.N.A. Act. 1867, in Att’y-Genl of Manitoba v 
Manitoba Licence Holders’ Ass’n, [1902] A.C. 73.

The second statute under which the proceedings of the 
police are justified in the present proceedings, and which in 
turn is impeached, is the Summary Convictions Act of the 
Province. This statute provides (sec. 2) that in even 
case in which a penalty or imprisonment is prescribed by 
any statute of the Province, and it is not provided in
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such statute in what manner or by what procedure such 
penalty or punishment may be recovered or enforced, such 
lienalty or imprisonment shall be enforced on summary 
conviction before a Justice (including a Police Magis- cakai.iak 
trate) as if the same was expressly so declared in such 
statute. ltii.

By sec. 4, the Act is to apply to cases in which any per- v. 
son commits or is suspected of having committed any of- Tuurr.
fence or act over which the Legislature has legislative au­
thority, and for which such person is liable on summary 
conviction to imprisonment, fine, or other punishment; 
and to cases in which a complaint is made to any Justice 
in relation to any matter over which the Legislature has 
such authority, and with respect to which the Justice 
has authority by law to make any order for the payment 
of money or otherwise. The Act further contains pro­
visions for procedure, and for enabling, under sec. 11, the 
Justice to detain anything seized and brought before him 
for the purposes of evidence.

It was contended at the Bar that this statute was ultra 
vires of the Provincial Legislature, on the ground that it 
was an attempt to enact provincial legislation for “criminal 
law," including procedure in criminal matters, within the 
words of sec. 91 (27) of the B.N.A. Act. But that section 
only declares that it is to be lawful for the Sovereign, 
with the advice of the Dominion Parliament, to make laws 
for the peace, order and good government of Canada gen­
erally, in relation to all matters not coming within the 
classes of subjects by the Act exclusively assigned to the 
Legislatures of the Provinces, and the enumeration of 
matters which follows in sec. 91 to which the exclusive 
authority of the Dominion Parliament extends is only a 
declaration that certain subjects fall under this descrip­
tion. When the language of sec. 92, which defines (he 
matters to which the exclusive legislative authority of the 
Province extends, is scrutinised, this definition is found 
to include the administration of justice in the Provinces 
embracing the constitution, maintenance and organisation 
of provincial Courts, both civil and criminal, and proce­
dure in civil matters in these Courts. Sub-head 15 of sec.
92 expressly adds the imposition of punishment by fine, 
penalty or imprisonment, for enforcing any law of a Prov­
ince, made in relation to any of the classes of subject 
enumerated in the section; and sub-head 16 gives ex­
clusive legislative power to the Provincial Legislatures in
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all matters of a merely local character. Reading secs. 
91 and 92 together, their Lordships entertain no doubt 
that the Summary Convictions Act was within the com­
petence of the Legislature of British Columbia. It re­
lates only to punishment for offences against the pro­
visions of the statutes of the Province, and is to be read 
as if the provisions to this end were expressly declared in 
some such statute. No other conclusion would appear to 
be in harmony with the principle of construction laid down 
by the Judicial Committee in Att’y-Gen’l o' Ontario 
v. Att’y-Gen’l for the Dominion, [1896] A.C. 348.

The two preliminary constitutional points having thus 
been disposed of, their Lordships turn to the facts as 
proved in the proceedings.

The appellants are dealers in liquor, as importers into 
the Province and exporters from it, in the city of Van 
couver. They possess a warehouse in that city where, on 
July 15, 1920, they had a large stock of liquor. On that 
date the respondents Tuley, Sutherland, Copelands and 
Thompson, who were police officers, entered the warehouse. 
Previously some 60 dollars had been marked and handed 
to a police officer, who had gone to the warehouse to as­
certain whether liquor for that amount would be unlaw­
fully sold to him by the appellants. It was so sold and 
the money in payment therefore was accepted. When the 
respondents above mentioned entered, they seized the 
whole stock of liquor there, with the money marked referred 
to above, and subsequently removed the liquor, books 
and papers of the appellants from the warehouse. On 
July 19, one of the respondents, South, laid an informa­
tion against the appellants under the Summary Convic­
tions Act for unlawfully keeping liquor for sale. On this 
information the Deputy Police Magistrate before whom 
the proceedings came, convicted the appellants, finding 
that all the liquor in the warehouse was unlawfully kepi 
there. He ordered it to be confiscated and fined the 
appellants. On August 9, 1920, the appellants issued the 
writ in this action, claiming replevin and other relief. In 
due course, the action came for trial before Murphy, J. 
The Judge held that the appellants were entitled to re­
covery of the $60 first paid by the police and afterwards 
seized by them. Whether this decision was right or not. 
there is no cross-appeal with regard to it. But he fur 
ther held that the confiscation order of the Police Mag­
istrate was valid. A second point was made before him
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to the effect that even if the entry and seizure were law­
ful, the police became trespassers ab initio because they 
seized and carried away the money and books without the 
authority of a search warrant. But the Judge held that, 
even if there were no authority in the terms of the Pro­
hibition Act for these seizures, this fact did not make 
the police trespassers ab initio. In so far as the seizure 
of the liquor was concerned, their Lordships agree with 
Murphy, J. This seizure must be taken to be within the 
statute on the facts proved. The Six Carpenters Case 
(1611), 8 Co. Rep. 146a, 77 E.R. 695, left the further 
point which arises from the unauthorised seizure of other 
properties unsettled. But it was subsequently disposed of 
by the judgment of the Court of Exchequer in Harvey v. 
Pocock (1848), 11 M. & W. 740, 152 E.R. 1003. There a 
landlord had taken in distraint, along with chattels that 
were distrainable, others that were not. It was decided 
that the distrainor was a trespasser ab initio only as to 
the goods that were not properly distrainable. Lord Abinger 
C.B., delivering the judgment of the Court, which included 
Gurney, B. and Rolfe, B., decided that the opinion of Lord 
Holt in Dod v. Monger (1905), 6 Mod. 215, 87 E.R. 967, 
ought to be followed, and that where there is an abuse of 
part only of the distress, the distrainor is not a trespasser 
ab initio as to what was rightly distrained. Their Lord- 
ships find themselves in agreement with this statement 
of the law. The Judge held further that the books and 
papers seized were taken under a search warrant properly 
issued under the Summary Convictions Act. In any event 
thèse books and papers appear to have formed the subject 
of a separate proceeding, and to have been returned to the 
appellants. Tlieir Lordships do not think that any sub­
stantial question arises with regard to them.

The Court of Appeal, 60 D.L.R 315, affirmed the judg­
ment of the trial Judge without adding to the reasons he 
gave for his judgment.

For the reasons indicated, the Board will humbly 
advise His Majesty that this appeal should be dismissed.

There will be no order as to costs.
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Saskatchewan Court ot Appeal. HaulUln. C.J.8., Lamont anil 

Turgeon, JJ.A. July 7, 1921.

New Trial (ill—A)—Hlandcr I’rlvUegwl Orraalon—l‘rr«iuiiptli,i, 
that Defendant Believed Charge—Mallei- an Taking Anm 
Proteellun—Juilge's Charge to Jury—Mlndlreellon.

In an action lor slander (or words alleged to have been spoken upon 
the privileged occasion being established, the rule Is thet tie 
defendant must be presumed to have believed the charge mad,- 
by him, and the onus Is upon the plaintiff to shew that he ill,I 
not. Malice will take away the protection given by lie 
occasion but the plaintiff must shew that the malice existed 
Held also on the authority of Clarke v. Molyneux (1K77> 
1 Q.B I). 237. 47 L.J. (Q.B i 230. that the Judge's charge to 
the Jury was sufficiently defective to constitute misdirection 
and entitle defendant to a new trial.

(See Annotation, Libel and Slander, 9 D.L.R. 73.)

APPEAL by defendant from the judgment at the trial in 
an action for slander for words spoken on a privileged 
occasion. New trial ordered.

A. T. Procter, for appellant.
A. G. MacKinnon, for respondent.
The judgment of the Court was delivered by
Turgeon, J.A.:—In this case I have come to the con 

elusion that there must be a new trial, on the ground thaï 
the trial Judge's charge to the jury is defective in several 
particulars and to an extent sufficient to constitute a mis­
direction, which may have had an effect upon the jury 
substantially unfayourable to the appellant. This is an 
action for slander for words alleged to have been spoken 
upon a privileged occasion. The rules which should 
govern the trial Judge in his charge to the jury in thfs, 
cases are carefully considered and set out in the judgmen 
of the Judges of the Court of Appeal in England in Clark 
v. Molyneux (1877), 3 Q.B.D. 237, 47 L.J. (Q.B.) 230. Tin 
principles laid down in that case have been referred to wit'i 
approval in subsequent decisions of the House of Lords am I 
of the Judicial Committee of the Privy Council. In tin- 
case of Clark v. Molyneux reference was made with ap­
proval of the earlier cases of Somerville v. Hawkins (18511 
10 C.B. 583, 138 E.R. 231, 20 L.J. (C.P.) 131, which aros 
out of a statement made by a master concerning the con 
duct of a servant whom he had discharged from his servir- 
and was, therefore, in the same class as the case at Bar. I 
do not think that I can attain any useful object by sun: 
marising in my own language the rules laid down in the -
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esses, so I refrain from doing so. I think a mere reference 
to the cases will be found at least quite as satisfactory.

Now the privileged occasion being established, the rule 
is that the defendant must be presumed to have believed 
the charge made by him, and the onus is upon the respond­
ent to shew that he did not. In other words, malice will 
take away the protection given by the occasion, but the 
plaintiff must shew that the malice existed. The defendant 
is not called upon to shew that he acted in good faith ; this 
is presumed in his favour. In this important particular 
I think the trial Judge did not make the position of the 
parties clear in his charge.

In the course of his charge the trial Judge told the jury 
that the defendant would be justified, "if as a reasonable 
man he had a right to think that it was true.” This is 
clearly a misdirection in view of the rules to which I have 
referred. The question to be determined is, not whether 
an ordinary reasonable man would have believed the charge 
under the circumstances, but whether the defendant did 
in fact believe it, regardless of his degree of intelligence, 
or credulity. The only thing to be considered is the state 
of the defendant’s mind.

Again in his charge the trial Judge made the following 
statement: “Then you are entitled to take into considera­
tion on the question of malice that he has ever since even 
refused to apologise, although he could have apologised and 
prevented this litigation."

With all deference, I must say that I cannot see the rea­
sonableness of this direction. The defendant, in his plead­
ing and in his evidence, asserts in the first place, as to one 
of the charges he is stated to have made, that he did not 
make it at all, while he admits making the other. As to 
both charges, he says he believed them to be true upon the 
occasion in question and that he still believes them to be 
true. How then could he have been expected to apologise? 
An apology would mean an admission that he made the 
charges and that he was wrong in making them. I think, 
therefore, that it was clearly an error to tell the jury that 
the defendant's omission to apologise was evidence of 
malice, that is, evidence of the fact that he did not be­
lieve the charges to be true but that he made them out of 
ill-will, or some other improper motive.

In the case of Clark v. Molyneux, supra, it was stated by 
Bramwell, L.J., that in dealing with the summing up of

Bull.
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Dean.
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a Judge it is to the interest of the parties that it be not 
criticised too rigorously, and that a verdict should not be 
set aside merely on the ground of some incautious and pos 
sibly inaccurate expression. He says that the whole of the 
charge should be looked at in order to see whether, upon 
the whole, it afforded the jury a fair guide. Our Rule of 
Court 660 also says that a new trial should not be granted 
on the ground of misd rection, unless, in the opinion of the 
Court, some substantial wrong or miscarriage has been 
thereby occasioned at the trial. With all respect I must 
confess that, notwithstanding the caution with which the 
Court should proceed in these matters, I am of opinion that 
in justice to the defendant in this case he should be granted 
the opportunity of a new trial.

I would, therefore, allow the appeal with costs, and order 
a new trial.

Appeal allowed : New trial ordered

TIIK ROYAL Till ST (XL V. FAIKIIROTHKR KT AL.
Alberta Supreme Court, Scott, J. June 13, 1921.

Reformat Ion of inHtrumontH (#1—I )—Contract for Hale anil l*ur- 
(iiaw‘ of IsancI — Ajfreement of Immeillalv 1'oMM‘MNion — 
Mutual Mistake in Instrument—laanil Subject to Lease — 
Impossibility of Performance*—:Liability.

One who Is Induced to enter into a contract for the purchase of 
land on the distinct understanding that he take possession 
of the land at once and cut and take the crop of hay then 
growing, and who on entering into possession finds that the 
land is under lease to another who is entitled to the hay, 
and who relying on the representations and warranties brings 
an action against the lessor to restrain him from trespassing 
on the land, and from cutting or dealing with the hay, but is 
unsuccessful in such action a lease of the property having 
been given by the vendor's agent, without the knowledge of 
the vendor, and the contract, by mutual mistake having been 
made subject to existing leases, Is entitled to have the con 
tract reformed so as to express the true intention of the 
parties, the result of such reformation being to entitle him 
to damage for breach of the covenant to give immediate pos 
session.

ACTION upon an agreement for sale of lande. The facts 
are fully set out in the judgment delivered.

F. Ford, K.C., and A. Knox, for plaintiff.
H. R. Milner and E. D. H. Wilkena, foi defendants.
Scott, J.:—This action was originally instituted by the 

deceased. By order of the Master at Edmonton it was 
revived after the death of the deceased and the present 
plaintiff substituted for the deceased.
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The action is upon an agreement for sale of lands made A,t*- 
by the deceased to the defendant dated July 28, 1919. The 
plaintiff alleges that default was made in the payment of — 
the purchase-money and claims an order cancelling the Tvl^“; 
agreement and delivery up of the same, immediate posses- 
aion, sale or foreclosure or specific ^lerformanee, the bal- Fair- 
ance of the purchase-money and interest and costs. H“’T,m

The defendants allege that during the negotiations lead­
ing up to the agreement and deceased became aware 
that the defendant would require immediate possession 
for the purpose of putting up the hay crop for 
that year, which crip was, to the knowledge of 
the deceased, of considerable value, that in order 
to induce them to execute the agreement he repre­
sented to them that no person or persons had any right, 
title or interest therein and that they should immediately 
be permitted to take possession of the lands for the pur­
pose of putting up the crop, that the agreement contained 
a provision that the defendants’ right to possession should 
be subject to the terms of any lease affecting the lands and 
a further provision that the current rent, if any, earned 
by the property should be apportioned as of the date of the 
agreement, that it was not intended to contain any refer­
ence to any lease and that it was drawn up and executed 
under a mutual mistake in that the defendant never 
agreed to the insertion of the provisions referred to.

The defendants by counterclaim allege that immediately 
upon the execution of the agreement they entered into pos­
session of the lands and cut and put up hay thereon, that 
one Gehan entered upon same claiming the right to remove 
and cut the hay, that the defendants relying upon the 
representations and warranties of the deceased, commenced 
an action against Gehan claiming a declaration that the 
hay crop was their property, an order that he deliver it to 
them and for an injunction restraining him from trespass­
ing upon the lands and from cutting or dealing with the 
hay thereon, that judgment was given for Gehan who 
thereby became entitled to the hay crop as against them, 
that by reason of the matters referred to the defendants 
were put to great trouble, were deprived of the hay and 
were put to the expense of the cost of Gehan, their own 
costs and the expense of putting up the hay.

The defendants further charge that the deceased made 
the representations referred to fraudulently and, either

:I4—60 D.L.l.
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A"“- with knowing that they were false or recklessly and not 
■j[jr caring whether they were true or false.

.The defendants counterclaim for rectification of the 
TkVHTHA‘c<> a8reement ^ the elimination of the words complained of,

" special damages for the loss of the hay, the costs paid to 
Fais- Gehan, their own costs incurred in the action referred to, 

BwiTiiKs. ihe expenses incurred by them in putting up the hay, gen­
eral damages and costs.

I find upon the evidence that at the time the agreement 
was entered into the deceased represented to the defendants 
that the lands in question were not subject to any lease 
and that no other person than the deceased had any interest 
in the hay then growing thereon and that it was understood 
and agreed by the parties that the defendants were to be 
entitled to the hay thereon. The agreement was upon a 
printed form which contained provisions to the effect that 
the defendants’ right to possession should be subject to 
the terms of any lease affecting the lands and the current 
year’s rent, if any, earned by the property should be appor­
tioned as of its date between the vendor and purchaser.

The conveyancer who drew up the agreement omitted 
to call the attention of the parties to these provisions in 
the term and they were not aware that they were contained 
therein, and it was contrary to the intention of the parties 
that they were included in the agreement. I also find that 
at the time the representations were made by the deceased 
he believed them to be true. Upon referring to the plead­
ings in the action brought by Gehan he claimed to be en­
titled to possession of the premises under a lease made to 
him by an agent of the deceased and I am satisfied that the 
latter believed that he had never authorised an agent to 
grant a lease thereof.

The plaintiff contends that, even if the defendants wen- 
entitled to have the agreement reformed, they have for­
feited their right by delay in taking proceedings for thaï 
purpose.

It is apparent from the evidence that the deceased was 
standing behind and supporting the defendants in the Gehan 
action. In an affidavit filed in that action he repeats the 
representations made by him at the time the agreemeni 
was entered into and states that there was no lease in 
existence affecting the lands, that no one other than the 
defendants had any right to possession thereof or the hay 
thereon, that he had never given to any one any authoril;
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to lease the premises or make any disposition of the hay. 
The defendants therefore had every reason to believe that 
when the time came for them to pay the balance due upon 
the purchase money of the land the deceased would allow 
them to deduct therefrom any damage they might sustain 
by reason of Gehan’s claim and that it would therefore be 
unnecessary for them to seek a reformation of the agree­
ment in the meantime. The contention that they have by 
their delay forfeited their right to obtain such reformation 
therefore cannot be upheld.

Under ordinary circumstances the deceased would not 
have been bound by the judgment obtained by Gehan, as 
he was not a party thereto, but the plaintiff in its reply to 
the counterclaim does not raise that question, nor is it 
denied that Gehan was entitled to possession of the pre­
mises or the hay thereon, but, apart from this, the conduct 
of the deceased with respect to the action brought by 
Gehan was such that the deceased must bf taken to have 
agreed to be bound by the result of it.

It is shewn that on March 30, 1921, the defendant Fair- 
brother assigned his interest in the lands under the agree­
ment to one Lewis C. Fairbrother. Counsel for the defen­
dants applied to amend by adding the assignee as a party 
to the action and produced the consent of the latter to 
lie so added. It was shewn that the assignment was merely 
in trust and that the assignee took no beneficial interest 
under it. If it were necessary that he should be added I 
would do so, but it is shewn that any damages which the 
defendants sustained were incurred before the date of 
the assignment and, if any damages awarded to them were 
set off against the balance of the purchase-money under 
the agreement, the assignee would have no reason to com­
plain- I therefore see no reason why he should be added 
as a party.

I hold that the defendants are entitled to judgment for 
the rectification of the agreement by expunging therefrom 
the provisions referred to.

Counsel for the plaintiff contended that, as the represen­
tations made by the deceased were made innocently, the 
defendants' only remedy is the rescission of the agreement.

The effect of the reformation of the agreement is to 
render liable to damages for breach of the agreement to 
give the defendants immediate possession. It is open to 
question whether, upon the pleadings, they have claimed
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Alta- damages upon that ground but, if they have not done so. 
s!c\ their counterclaim should be amended in such manner as 

‘ to so claim.
Rm.o. The defendants are entitled to damages for the loss ol 

si sts n crop gy an order made in their action against
fais- Gehan they were directed to cut and stack the hay in ordet

imiiTHKH. that it might be preserved and that it should remain upon
the premises until the trial or other disposition of the 
action. It appears that it was afterwards sold by the 
defendants who received the proceeds amounting to 
$1,980.94, and that the expenses of baling and marketing it 
amounted to $600.45. I cannot find in my notes any evi­
dence as to what disposition the defendants made of the 
proceeds. It may be that they or some portion thereoi 
were paid over to Gehan. The defendants claim $1,380.40 
as the net value of the hay and it was agreed by counsel 
that, if it were found that the defendants were entitled 
to recover anything for putting up the hay, they were to 
be entitled to recover at the rate of $5 per ton for 70 tons 
If they have paid over to Gehan the net proceeds theii 
damages for the loss of the hay will amount to $1,880.49. 
This however should be reduced by the amount, if any. 
retained by them out of the net proceeds of the sale of 
the hay.

The defendants are also entitled to recover the costs 
taxed by Gehan against them including the costs of the 
appeal. If the parties cannot agree upon the amount then1 
will be a reference to the clerk to ascertain same.

The defendants will also be entitled to recover the costs 
of their solicitor incurred in the Gehrn action. These will 
be taxed by the clerk, the plaintiff to have due notice of 
the taxation and to be at liberty to appear thereon.

I disallow the claim of $700 for special damages. The 
only evidence of special damage is that, by reason of the 
loss of the hay, the defendants were obliged to sell some 
of their cattle. They are now recovering the value of the 
hay and they could have bought hay at that time at the 
same price.

It was agreed by counsel at the trial that, if I should hoi. I 
that the defendants were entitled to succeed upon their 
counterclaim, the amount awarded them should be set nlT 
against the amount due to the plaintiff under the agre. 
ment for purchase-money and interest and that, if the 
amount to which the defendants were found entitled
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recover exceeded the purchase-money and interest, the 
defendants should be entitled to judgment against the 
plaintiff for the excess and to a conveyance of the property. 
The judgment will therefore be in accordance with those 
terms.

The defendants will have the costs of the action to be 
taxed under column 4 of the schedule.

In their action against Gehan the defendants might have 
joined the deceased as a defendant and claimed alternatively 
against him the relief claimed by them in this action, (see 
Child v. Stenning (1877), 5 Ch. D. 695) and thus saved the 
costs of this action. I doubt, however, whether their failure 
to take that course disentitles them to recover such costs.

Judgment accordingly.

HOI'I.IIIXU v. CANADIAN CREDIT MEN'S Till ST ASS'N.
Saskatchewan King's Bench. Taylor, J. July 14, 1921.

1. Husband ami Wife (*IIK—HO)—Ijomiih by Wife—Sale of
Motor far li> Husband to Wife—Memorandum of Agreement 
—t'hange of Possesidoi^ ami Ownership—Sufficiency of — 
Bankruptcy of Husltaml—Itights anil Creditor*.

A husband while apparently in sound financial condition made 
an arrangement with his wife whereby In consideration of $600 
loaned by the wife and previous loans by her amounting to 
$1,500 In all, the husband agreed to transfer to her his 
McLaughlin car, and a written memorandum was made after 
which the wife treated the car us her own personal property. 
A bill of sale was subsequently drawn up and recorded but 
this was Invalid as not being registered In accordance with 
the requirements of the Bills of Sale and Chattel Mortgage 
Act ( H.S.S. 1920, ch. 200). In an action directed by the 
Judge In Bankruptcy the Court held that there had been suf­
ficient delivery and change of possession to comply with the 
Act, that there had been no fraud and that the wife was 
entitled to possession of the car.

I Ramsay v. Margrett. ( 1894] 2 Q.B. 18 followed. Kingsmill v. 
Klngsmill (1917), 41 O.L.R. 238, referred to.]

2. Bankruptcy (HI—«)—Authorised Assignee or Trustee under
Bankruptcy Act—Right to Bring Action to Ket Aside Trans- 
Action for Non-Compliance with Bills of Hale ami Chattel 
Mortgage Act—Transaction Completed Before Passing of 
Bankruptcy Act.

The authorised assignee or trustee In bankruptcy can maintain 
an action to set aside a transaction for want of compliance 
with the provlsijns of the Bills of Sale and Chattel Mortgage 
Act, (Saskatchewan) even although the transaction was 
complete before the Bankruptcy Act came into force. There 
being under the Provincial legislation an existing cause of 
action in which the transaction was liable to be Impeached, 
It was open to the Dominion Parliament to enact that this 
cause of action be vested In authorised trustee and prohibit 
any creditor from thereafter bringing action for his own
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benefit to impeach the transaction and this Is what waa d:niv 
in the Bankruptcy Act sees. 6 (3), and 18, the only exception 
being under sec. 35, where the trustee refuses to act.

(See Annotationa Bankruptcy Law in Canada, 53 D.L.R. 135, 59 
D.L.R. 1]

it. Evidence 421 )—Kxamlnatlon Taken I'mlcr the Bank­
rupt ey Art—Vwe of Portion of In Collateral Proceedings.

A portion only of an examination taken under the Bankruptcy 
Act cannot be tendered as evidence In an issue directed to 
be tried by the Judge in Bankruptcy to determine the owner 
ship of property alleged to have been wrongfully transferred 
by the bankrupt to his wife.

TRIAL of an issue directed by the Judge in Bankruptcy 
to determine whether a McLaughlin motor car was the 
property of the plaintiff as against the authorised assignee 
of her husband's property, judgment for plaintiff.

R. F. Hogarth, for plaintiff.
A. M. McIntyre, for defendant.
Taylor, J.:—By an order made on May 16, 1921, by the 

Judge in Bankruptcy an issue was directed to determine 
whether the McLaughlin touring car, Model H. 49, No. 
32171, then in possession of the plaintiff, was her propertv 
as against the authorised assignee of her husband’s pro 
perty, and the trial of the issue came before me at Saskie 
toon pursuant to the order.

I shall first deal with the question of the admissibility 
of the portion of the examination of the plaintiff tendereil 
by the counsel for the defendant as evidence against the 
plaintiff.

Counsel for the plaintiff admitted that one Charles E. 
Houlding had made an assignment to the defendant, an 
authorised trustee, under the Bankruptcy Act, 9-10 Geo. V. 
1919 (Can.), ch. 36, and that under that Act proceedings 
had been taken to examine the present plaintiff as a person 
having property of the debtor in her possession, and she 
appeared, though not represented by counsel, before the 
Local Registrar at Saskatoon, and had been examined under 
oath on November 11, 1920. It waa stated by plaintiff'-- 
counsel when admitting that the examination had been held 
(and not denied by the defendant's counsel), that the ex 
amination had proceeded somewhat irregularly, question 
having been asked not only by the two counsel who appeared 
for the trustee but also by another representative of tin 
trustee. Counsel for the defendant tendered as evidence 
against the plaintiff questions Nos. 1 to IK inclusive, 22 I. 
36 inclusive, and 39 to 60 inclusive, on that examination
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and it was objected that this was not receivable in evidence 
in these proceedings against the plaintiff.

The main contention was that this examination appears 
to be taken under the Bankruptcy Act and rules, for a 
particular purpose, to enable the trustee to move on ad­
missions therein for delivery up of the property therein 
attempted to be held by the person examined. Such an 
application was made in this bankruptcy proceeding to the 
Judge in Bankruptcy, and the decision of McKay, J. thereon 
is found in In re Houlding (1921), 69 D.L.R. 238, 14 S.L.R. 
277.

His decision is that he had power to make an order for 
delivery of the automobile to the trustee, but concluded that 
in this case it would be more satisfactory to all parties 
that he should direct an issue to be tried, making the 
plaintiff claimant in the issue. The inference would be that 
from the whole examination he could not conclude that there 
had been such clear admissions of fact as would justify an 
order to deliver up the car to the trustee.

According to the practice prevailing in England it would 
appear that an examination in bankruptcy before the Com­
missioner can be proved and put in evidence by a party 
adverse in interest. The first important rule to be borne in 
mind is (and I quote from Taylor on Evidence, 10th ed. p. 
523):—“....that the whole statement containing the ad­
mission must be taken together; for though some part of 
it may be favourable to the party, and the object is only to 
ascertain what he has conceded against himself, and what 
may therefore be presumed to be true, yet, unless the whole 
is received, the true meaning of the part, which is evidence
against him, cannot be ascertained..........such rule applies
equally both to written and to verbal admissions."

And at p.526:— ,
“Where (see Goss v. Quinton, 12 L.J. (C.P.I 173) plain­

tiffs who were assignees for bankrupt gave in evidence an 
examination of the defendant before the commissioners, as 
proof that he had taken certain property, it was held that 
they thereby made his cross-examination evidence in the 
cause; and as, in this caoss-examination, he had stated that 
he had purchased the property under a written agreement, 
a copy of which was entered as part of his answer, this 
statement was considered as some evidence on his behalf 
of the agreement and its contents."

And at p. 626 :—
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8“k . .where a defendant had been examined on two days
KB before commissioners of the Court of Bankruptcy, and the 
— plaintiff read the examination taken on the first day, he was 

Hucluiho compelled to read that also which was taken on the second 
Casamas *y- (Smith v. Biggs, 2 L.J.(Ch.) 161)." 

cikiiit The conclusion would seem to be that a portion merely of 
Tbuht an exam'nati°n taken under the Bankruptcy Act cannot 
Ann's. be tendered in evidence in collateral proceedings such as 

the proceeding before me, and that if the examination be 
admissible at all, the whole must be put in evidence. The 
objection, therefore, taken by counsel for the plaintiff to 
the admission of these particular questions and answers as 
evidence in this proceeding appears to have been well taken.

The evidence taken before me established that one 
Charles E. Moulding was a hardware merchant at Saskatoon 
in rather a large way, up to the time of his assignment on 
October 12, 1920; that on January 1, 1921, he had a book 
surplus of assets over liabilities of about $20,000, as the 
representative of, the trustee afterwards figured, “pairing 
it," as he stated, for the purpose of a return to the Income 
Tax Commissioner. On January 20, he was advanced by 
his bankers between $8,000 and $9,000 which was paid to 
a creditor.

A year previously he had procured from his wife Victory 
Bonds of the part value of $900, for which he gave the 
plaintiff receipt (Ex. “PI.”). On February 6, 1920, he pro­
cured a further advance from his wife, the plaintiff, of 
$600, and at that time it was agreed that she should have 
the McLaughlin automobile, a written memorandum of the 
agreement being then made under date of February 6, 1920. 
The agreement clearly points to the fact that the car was 
then to be considered as her property. The car was then in 
a public garage. Shortly afterwards the plaintiff and her 
husband left for British Columbia. Before leaving she in­
structed the chauffeur to take the car to the garage and 
look after it for her. They did not return from British 
Columbia until April 29. The plaintiff was quarantined for 
smallpox from that time until about the middle of July. 
She then had an extra piece put on-the shift gear so that 
she could drive it, and from that time on it would be used 
by her or by her husband as suited their convenience. The 
husband paid the garage bills.

On July 21, 1920, the husband suggested to her that « 
bill of sale of the car be drawn and recorded. He instructed
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solicitors, who prepared this, and the plaintiff, knowing, I 
am satisfied, little of the effect of the document or its mean­
ing, made the affidavit of bona fides. Although her testi­
mony before me is contradicted to some extent by the bill 
of sale, and apparently to some extent inconsistent with 
her examination, her evidence before me impressed me as 
creditable and true.

The husband was apparently drinking, and under these 
circumstances she may well have desired to have the car 
to represent the loan which she had made to him, and the 
additional advance of $600, and as between husband and 
wife it would not at all be surprising that the husband 
would be quite willing to let her have the car, although he 
might have sold it for a better figure; and under the cir­
cumstances 1 would not infer any intent to defraud.

The public accountant and auditor employed by the trus­
tee attributes the subsequent deficiency of assets to the 
fall in value in the stock-in-trade of the bankrupt between 
January 1, 1920, and the time of the assignment. The 
conclusion at which I arrive is that on February 6, 1920, 
the plaintiff bought the car in good faith for valuable con­
sideration.

It cannot be contended that the transaction is liable to 
attack under the Bankruptcy Act, as that Act did not come 
into force until July 1, 1920.

The contention is, however, that the transaction was not, 
in February, 1920, accompanied by an actual and continued 
change of possession of the goods and chattels sold, and was 
therefore required to be made in writing accompanied by 
an affidavit of execution and an affidavit of bona fides, 
registered within 30 days from the execution; otherwise 
the transaction is absolutely void against the creditors of 
the bargainor and as against subsequent purchasers or 
mortgagees in good faith.

The first argument in answer to this contention was that 
the authorised assignee is not a creditor of the bargainor, 
or a subsequent purchaser or mortgagee in good faith, and 
has no status to attack the transaction. The same objection 
was before McKay, J„ 59 D.L.R. 238, on the application to 
him and he expresses the general opinion that the trustee has 
u right to attack the plaintiff's title or ownership to the 
car, concluding that the trustee is in a similar position to 
the liquidator under the Winding Up Act, R.S.S. 1920, 
ch. 82, citing Dominion Trust v. Royal Bank of Canada
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(1921), 59 D.L.R. 224, and referring f:o sec. 31 of the Bank­
ruptcy Act, which provides that certain conveyances or 
transfers of property shall be deemed fraudulent and void 
as against the trustee under the authorised assignment, 
and in such cases the trustee would be the person to fake 
the necessary proceedings to have the conveyance or trans­
fer declared void.

But this transaction is not attacked under sec. 31 of the 
Bankruptcy Act. As I have previously stated, that Act did 
not come into force until July 1, 1920, and the transaction 
was completed in February o’f 1920, and if it can be success­
fully attacked it can be done only under the Saskatchewan 
legislation respecting Bills of Sale and Chattel Mortgages.
R. S.S. 1920, ch. 200, to which I have referred, and so far 
as the position of a liquidator under the Winding-Up Act 
is concerned the decision of Riddell, J., in Re Canadian Ship­
building Co. (1912), 6 D.L.R. 174, 26 O.L.R. 564, that he 
is not a creditor or purchaser for valuable consideration and 
cannot take advantage of the provisions of the Bills of Sale 
and Chattel Mortgage Act, R.S.O. 1914, ch. 135, is squarely 
in point. This conclusion seem to me to be borne out by 
the authorities cited by him. See also Security Trust Co. 
Ltd. v. Stewart (1918), 39 D.L.R. 518, 12 Alta. L.R. 420, at 
p. 423, in which Beck and Hyndman, JJ., approve Re Cana­
dian Shipbuilding Co. Security Trust Co. Ltd. v. Stewart 
must now be taken to have been overruled on one of the 
questions therein decided, that only execution creditors 
can avail themselves of the provisions of the Act, by the 
decision of the Supreme Court of Canada in Grand Trunk 
Pacific R. Co. v. Dearborn (1919), 47 D.L.R. 27, 58 Can.
S. C.R. 315.

In my opinion, however, the authorised assignee or trus­
tee in bankruptcy can maintain an action to set aside a 
transaction for want of compliance with the provisions of 
the Bills of Sale and Chattel Mortgage Act, even although 
the transaction was complete before the Bankruptcy Act 
came into force. The effect of the provincial legislation 
would be that at the time the Act came into force there was 
an existing cause of action created by the provincial legisla­
tion, in which the transaction was liable to be impeached. 
As bankruptcy legislation it was open to the Dominion Par­
liament to enact that this cause of action be vested in the 
authorised assignee or trustee in bankruptcy and prohibit 
any creditor from thereafter bringing action for his own
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benefit to impeach the transaction ; and that I think is what 
has been done in the Bankruptcy Act. On a receiving order 
being made the property of the debtor (as to the meaning 
of which see sec. 3, sub-sec. (dd) ) forthwith passes to and 
vests in the trustee (sec. 6, sub-sec. (3) ), and no creditor to 
whom the debtor is indebted in respect of any debt provable 
in bankruptcy shall have any remedy against the property 
or person of the debtor in respect of the debt or shall com­
mence any action or other legal proceedings unless with 
the leave of the Court and on such terms as the Court may 
impose. (Sec. 6, sub-sec. (1)).

It is provided in sec. 35 that:
“ If at any time a creditor desires to cause any proceed­

ing to be taken which, in his opinion, would be for the bene­
fit of the bankrupt’s or authorised assignor's estate, and 
the trustee, under the direction of the creditors or inspec­
tors, refuses or neglects to take such proceeding after being 
duly required to do so, the creditor may, as of right, obtain 
from the Court an order authorising him to take proceed­
ings in the name of the trustee, but at his own expense and 
risk upon such terms and conditions as to indemnity to the 
trustee as the Court may prescribe—etc."

As provided also in sec. 18, an authorised trustee may 
exercise any powers the capacity to exercise which is vested 
in the trustee under the Act. The conclusion, therefore, 
would seem to be that, except in those cases where a creditor 
is authorised under the provisions of sec. 35 to take pro­
ceedings, any proceeding to be taken for the benefit of the 
bankrupt’s or authorised assignor’s estate is to be taken 
by the trustee or authorised assignee.

In my opinion, therefore, the defendant can, on behalf 
of all creditors, set up the provisions of the Chattel Mort­
gage Act in answer to the plaintiff’s claim, if upon the facts 
the transaction is open to attack thereunder, and as there 
was no writing evidencing the transaction registered within 
30 days of the execution thereof (which would be 30 days 
from February 6, 1920) the sale is void unless it can be 
said to have been accompanied by an immediate delivery 
and followed by an actual and continued change of posses­
sion of the car.

With some hesitation I have arrived at the conclusion 
that there was sufficient delivery and change of possession 
to comply with the statute.

There are many cases dealing with what amounts to
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actual delivery and change of possession as between hus­
band and wife, and, as pointed out by Middleton, J., in 
Kingsmill v. Kingamill (1917), 41 O.L.R. 238, the distinc­
tion between the case of a gift to the wife and a sale by the 
husband to the wife must lie borne in mind. A sale is valid 
without delivery, and when the possession is doubtful it is 
attached by law to the title. The facts here are very simi­
lar to those in Ramsay v. Margrett, [1894] 2 Q.B. 18. There 
a wife who had separate estate agreed to purchase from her 
husband some furniture and other personal chattels belong­
ing to him which were in the house in which she lived with 
him. There was no formal delivery of the goods by the 
husband to the wife, but they remained as they had pre­
viously been, in the house in which the husband and wife 
were living together. She subsequently sent part of the 
goods to her own bankers, and the remainder were after­
wards taken in execution by a judgment creditor of her hus­
band. There, as here, the wife agreed with the husband 
in perfect honesty and good faith to purchase goods which 
belonged to him, and under the bargain the property in the 
goods passed to his wife. In Ramsay v. Margrett, supra, 
the goods were in the house in which the husband and the 
wife were living together. Here, the automobile was ap­
parently considered subject to her control and direction and 
used by the husband no more, so far as the evidence goes, 
than it might be expected that a wife would permit her 
husband with whom she was living to use her property. 
Possession being doubtful it is attached by law to the title. 
The intention was that both the property in the automobile 
and the possession of it should pass at once to the wife, and 
the fact that the automobile remained in a garage as be­
fore is as equally consistent with it being in her possession 
as with it being in her husband's possession. Ramsay v. 
Margrett, supra, was followed in Shuttleworth v. McGil- 
livray (1903), 5 O.L.R. 536, in the Divisional Court.

These cases seem to me to practically take any bona fide 
transactions as between husband and wife out of the Act, 
and to substitute a constructive or presumed change of pos­
session for the actual and continued change of possession 
required by the Act. Ramsay v. Margrett appears, how­
ever, to be accepted as settled law, and it would be most un­
just to take that from the wife for which she has paid her 
husband, because of failure to register a bill of sale. The 
penalty would appear entirely out of proportion to the
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omission, and the creditors would get the benefit of her Alia 
money and the automobile too. s.o.

There will be judgment for the plaintiff declaring the — 
automobile in question to be her property, and she is en- M'K " 
titled to costs. Bix'by.

Judgment for plaintiff.

McKAY v. BIX BY.
Alberta Supreme Court, Simmons, J. May 20, 1921.

l)amag4‘H (81I1A—«12)—Agreement I» Purchase land—Pur 
«•luisit's Knowledge of Lease Preventing Fulfillment—Rights 
of Parlies.

A purchaser of land who at the time he agreed to purchase knew of 
a lease, which unless the tenant would agree to give up pos­
session would prevent the vendor from carrying out the 
agreement, there being no failure on the part of the vendor 
to disclose the existence of such lease, and no fraud or laches 
on his part, cannot recover damages against the vendor for 
inability to carry out the agreement.

ACTION claiming specific performance or in the alter­
native damages for breach of an agreement for the sale of 
land. Dismissed.

A. McL. Sinclair, K.C., for plaintiff.
H. F. Stow and H. C. B. Forsyth, for defendant.
Simmons, J.:—Plaintiff claims specific performance, or 

in the alternative damages for breach of an agreement made 
between the plaintiff and defendant for sale by the defend­
ant to the plaintiff of sect. 7-35-21 W. 4th M. in the Pro­
vince of Alberta.

It is admitted plaintiff cannot get specific performance as 
defendant is not now the owner and no relief is claimed 
against the registered owners of the land.

On March 6, 1919, plaintiff wrote defendant asking for 
terms and price and advising plaintiff that defendant could 
sell this land for him.

On July 10 he wired defendant offering $19 per acre, 
$1,000 per year or balance at 6'/-—want possession at once.

Defendant replied accepting offer and asking plaintiff to 
advise Wilcon that defendant had three places in Oregon 
that defendant would let him have if he,.Wilcon, would come 
to Oregon, and saying, “I think you can fix up with him 
all O.K.”

Wilcon was to the knowledge of the plaintiff the lessee 
in occupation of these lands but it is not clear that plain­
tiff knew the exact terms of said lease, which was a lease 
for 5 years.
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s‘"k An agreement was sent by plaintiff from Elnora to de- 
K.H. fendant at Newberg, Oregon, and defendant signed same
---- and forwarded one copy with draft attached to same

Clakk through the bank at Newberg, Oregon, which draft and 
M.e'éiis agreement were examined by plaintiff at the Union Bank 
kt ai.. of Canada at Elnora, when it was ascertained that same 

was not properly executed.
The agreement was returned for proper execution and 

was executed by defendant and again forwarded through 
the bank with draft attached. In the meantime McKay 
had learned from Wilcon that the latter would not give up 
possession and he wired defendant to this effect and asked 
defendant to come to Elnora “to get matters straightened 
out."

Defendant came to Elnora and there was a conflict of 
evidence between plaintiff and defendant as to what was 
said but it is quite clear that Wilcon was still unwilling to 
surrender his lease and give up possession.

In view of the fact that plaintiff knew of the lease when 
he agreed to purchase and that through no failure on the 
part of the defendant to disclose the existence of same and 
no fraud and no laches upon the part of the defendant, the 
agreement was not one which could be performed by the 
defendant, the defendant is not liable in damages for in­
ability to perform.

I conclude, therefore, that the rule in Bain v- Fothergill 
(1874), L.R. 7 H.L. 158, 43 L.J. (Ex.) 243, applies and the 
plaintiff’s action for damages fails.

The plaintiff’s action is therefore dismissed with costs.
Action dismissed.

CLARK v. MOOKKN KT AL.
Saskatchewan King’s Bench, Bigelow, J. July 8, 1921. 

<'oiiipanii‘N (#V<*.—SOI)—Promoter—Interests Acquired Prior 
to Forming Com puny—Assignment of Interests Til Consider­
ation of Issue of Shares—Notice to Shareholders—Absence 
of Fraud 4>r Concealnamt—Agreement Within Power of Com­
pany—Powers of Minority Shareholders t4> Cancel Issue of 
Stock.

Whether a promoter of a company has acquired assets as a trustee 
of the company which is formed subsequently to the acquiring 
of such interests is a question of fact, and where the pros­
pectus filed substantially shews the agreement between the 
promoter and the company, and the number of shares the 
promoter is to receive for the assignment of the interests he 
has acquired, the shareholders having notice of the agreement 
and there having been no fraud or concealment, the promoter
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will not be deemed to be the agent or trustee of the company 
as to the shares allotted to him in accordance with the terms 
of the agreement and the agreement being within the powers 
of the company, a minority of shareholders, cannot have the 
issue of stock cancelled or compel the promoter to pay for 
such stock hut he may be made to account for travelling 
expenses, entertainments and donations paid out to him or 
by him out of the finîtes of the company without any authority.

| Dominion Cotton Mills Co. Ltd. v Amyott, 4 D.L.R. 306. [19121 
A.C. 546, followed.)

ACTION by a shareholder on behalf of himself and other 
shareholders to have all the stock issued to a promoter of 
the company cancelled, and to make him account for moneys 
paid to him by the company as salary and expenses.

W. B. Willoughby, K.C., N. R. Craig and E. M. Thomson, 
for plaintiff.

W. F. Dunn and W. H. B. Spotton, for defendants.
Bigelow, J.:—The defendant H. F. Mooers conceived the 

idea of building a cold storage warehouse at Moose Jaw. 
On January 26, 1912, he entered into an agreement with 
His Majesty The King, represented by the Minister of Agri­
culture for the Dominion of Canada, whereby he agreed to 
build a public cold storage warehouse at Moose Jaw, and 
the Minister agreed to give him a subsidy of $27,000. On 
February 6, 1912, Mooers entered into an agreement with 
the City of Moose Jaw, whereby the city agreed to sell, and 
Mooers agreed to buy certain lots for $6,000.

A company was incorporated, called the Moose Jaw Cold 
Storage Co. Ltd., on February 19, 1912, the subscribers 
being H. F. Mooers, of Kingston, 1 share, $100; Andrew 
McLean of Kingston, 1 share, $100, and N. M. Jackson of 
Calgary, 1 share of $100.

Articles of Association were filed on February 19, 1912, 
and a prospectus was filed February 19, 1912. The pros­
pectus filed states:—

“By agreement in writing dated 8th day of February, 
1912, the company have secured from Mr. H. F. Mooers all 
his right, title and interest in and to the subsidy and con­
tract granted by the Dominion Government bearing date 
the 26th day of January, 1912, for cold storage purposes 
at the City of Moose Jaw, Saskatchewan, in consideration 
of the issue to him by the company of 270 shares of the 8' 
cumulative preference stock of the company and of 270 
shares of the ordinary stock of the company, both fully- 
paid up and non-assessable. The said agreement may be 
inspected at the office of the company’s solicitors during 
business hours.”

Hank.

K.U.



544 DOMINION LAW REPORTS [60 D.L.R

KB. 

Cl.AUK 

Modkks

Another prospectus was issued soon afterwards, but not 
registered, which includes a similar clause, but states that 
the company has secured Mooer's agreement with the City of 
Moose Jaw as well, and that Mooers is to receive 270 shares 
of preference stock and 360 shares of common stock.

No agreement between Mooers and the company, dated 
February 8, was put in evidence, but there is such an agree­
ment dated May 17, 1912.

A meeting of directors was held on May 9, 1912, at which 
only Mooers was present in person, but the minutes were 
afterwards signed by McLean, at which meeting a resolu­
tion was passed: “That H. F. Mooers assign and transfer 
all his interest in the above-mentioned agreements (referr­
ing to the two agreements above-mentioned ) to the com 
pany ; that the assignment thereof be prepared and that the 
same be accepted by the company and executed.”

Another similar meeting of directors was held on May 
17, 1912, at which this resolution was passed : “That the 
assignment be approved and accepted and executed, and 
the seal of the company be attached, and that 270 shares 
of the preference stock and 360 shares of the common stock 
of the company be allotted and transferred to H. F. Mooers. 
and that the secretary be instructed to register him as the 
holder of such shares, both fully-paid up and non-assess- 
able.”

These shares were issued to H. F. Mooers. In the mean­
time — the exact time does not appear — twenty-five 
citizens of Moose Jaw subscribed for preference stock of 
$1,000 each.

A resolution was also passed on May 17, 1912, that the 
company’s warehouse be constructed under the supervision 
of H. F. Mooers who shall be paid the sum of 10* over and 
above the cost of labour and material-

On the construction of the warehouse the company owed 
Mooers $8,300 which he says the company could not pay 
in cash, so Mooers issued to himself, without the authority 
of the directors or shareholders, 67 shares of the par value 
of $6,750 on that account.

This action is brought by a shareholder on behalf of him­
self and other shareholders in which they seek to have all 
stock issued to H. F. Mooers—some of which was trans­
ferred to the two other defendants, Mary Mooers and Edwin 
Mooers—cancelled, or in the alternative that he pay for 
that stock.
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The plaintiff further claims that the defendant H. F. 
Mooers do account for all moneys paid to him by the said 
company as salary and expenses and that he repay such 
sums as shall be shewn to have been improperly paid.

In the first place I do not think Mooers was the agent or 
trustee of the company in getting these two contracts. He 
got them on his own behalf. He probably did have an in­
tention all the time of forming a company, but that would 
not prevent him acquiring these contracts for himself and 
selling to the company if he made full disclosure. It seems 
to me absurd to contend that these two contracts were of 
no value. The land was obtained at a cheap price, and, 
while anyone else would have obtained a similar agreement 
from the City of Moose Jaw, no one else could have obtained 
a subsidy from the Dominion Government for a cold storage 
warehouse at Moose Jaw after Mooers had obtained same. 
See Omnium Electric Palaces Ltd. v. Baines, [1914] 1 Ch. 
332. Sargant, J„ states, at p- 347 :—

“Whether promoters are in fact acquiring any assets as 
trustees for a company ... a question of fact; and 
whereas here the whole scheme has throughout been that 
they are to sell to the intended company at a profit the 
assets which they are acquiring, the natural inference of 
fact is that qua those assets, they are not intended to be 
trustees for the company, but are intending to occupy the 
relationship to the company of vendors. That this re­
lationship when coupled with promotion involves certain 
fiduciary duties is undoubted . . . but it is only con­
fusing matters to identify such a fiduciary relationship with 
ordinary out and out trusteeship."

Did he make full disclosure? The prospectus filed sub­
stantially shewed the agreement between Mooers and the 
company. A new' prospectus was issued, and I believe 
was circulated. Three of the shareholders say they never 
saw it, but the plaintiff admits it was shewn to him, and 
this corroborates Mooers’ evidence that he distributed the 
prospectus to the subscribers. This second prospectus 
shews the agreement between Mooers and the company, and 
shews how many shares he was to receive for the assign­
ment of these two agreements.

Then it is contended that, not only must Mooers make full 
disclosure but the contract must be submitted to an inde­
pendent board of directors who will exercise independent 
and intelligent judgment and will protect the company in

35—60 D.L.B.
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its dealings with the promoter. I agree with the proposi­
tion. See Erlanger v. The New Sombrero Phosphate Co- 
(1878), 3 App. Cas. 1218. I am of the opinion that the 
board of directors Mooers and McLean who passed on this 
agreement were not an independent board of directors. I 
think this would be a good ground for voiding the contract 
if action had been taken in time and the parties could be 
restored to their original status. Edgar v. Sloan (1894), 
23 Can. S.C.R. 644. That is not the case here. All the 
Moose Jaw shareholders had notice—actual notice I think 
in most cases—and in other cases by the filing of the pros­
pectus of the agreement between Mooers and the company. 
There was no concealment, and I do not think they can void 
the contract at this late date.

Another document put in which would affect the question 
of notice was an agreement made September 25, 1912, be­
tween H. F- Mooers and 8 shareholders whereby these 8 
shareholders were to guarantee a line of credit to the ex­
tent of $25,000 and obtain some of Mooers" stock for so do­
ing, and the 25 subscribers referred to above were to receive 
some of Mooers’ stock. If they did not know exactly what 
stock Mooers had obtained for these two agreements they 
should certainly have been put on their enquiry then.

Another reason why plaintiff cannot succeed is that the 
minority shareholders are confined to actions in which the 
acts complained of are of a fraudulent character or beyond 
the powers of the company. Dominion Cotton Mills Co. 
Ltd. v. Amyot, 4 D.L.R. 306, [1912] A.C. 546. I cannot 
find any fraud here, and the acts complained of are not 
beyond the powers of the company.

I am also of the opinion that if plaintiff had any action for 
the matters above set out, it would be barred by the Statute 
of Limitations and by the great delay in bringing the action.

I do think, however, that the plaintiff should have some 
redress against defendant H. F. Mooers for travelling ex­
penses, entertainment, and donations paid out to him or by 
him out of the funds of the company without any authority- 
Such payments I consider a fraud on the company. I can­
not say that the salary paid him is unreasonable. There 
was no evidence to shew what salary would be reasonable 
for a manager of a cold storage plant. He spends a good deal 
of his time in Moose Jaw, but again he is away a good deal, 
and I am very doubtful whether the company has got value 
for the salary he gets.
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I direct a reference to the Local Registrar to ascertain Alu
the amounts paid out to H. F. Mooers for travelling ex- sc
penses, entertainment and donations or paid out of the ----
funds of the company without any authority for 6 years 4
from the beginning of the action. The plaintiff will have """ “ 
judgment against H. F. Mooers for that amount ; said Mi s. Owt. 
amount on being obtained to be paid into the funds of the orNg,14"lglx 
company ; otherwise the action is dismissed with costs. ^s„

The defendants, except the defendant company, will have McLasex. 
all costs of the action up to June 7, 1921, the date when the 
amendment was made claiming these wrong payments.
After that, the defendants, except the defendant company, 
will have all costs except those that relate exclusively to 
that part of the plaintiff’s claim which the "'aintiff will 
have.

1 am giving costs to the defendants Mary Mooers and 
Edwin Mooers on the statement of counsel that defences 
have been filed for them, although in the copy of pleadings 
before me no such defences appear. This would be the 
fault of the solicitors for plaintiff. I do not know whether 
the defendant company filed a defence or not. In any event 
I do not think they should have costs.

Action dismissed.

STROMI A IIOWLER v. MUNICIPAL DISTRICT OF PATRIC IA 
NO. 4HA, AND H. I). McLARKN.

Alberta Supreme Court, Scott, J. June 16, 1921.
Municipal Corporation» (§1111—85)—Municipal District—lly-law 

to Raise Money to be I'secl to ltuy SimmI «rain and Feed — 
Money Ad va nets! by Bank — Purchase of Hay by Person! 
Appointed by Councillor—No Resolution Giving Councillor 
Authority—Liability of District.

A municipal district council passed a by-law under the provisions 
of the Municipal District Seed Grain Act 1918 Alta, stats, 
ch. 10 which provided that the district might advance money 
for seed grain or feed to farmers residing on patented lands 
.... and that the council might, to enable them to make such 
advances, borrow a certain sum on the promissory notes of 
the district and under this by-law the council obtained the 
amount required from the bank. No resolution of the council 
was ever passed relating to the purchase of seed grain or feed 
under the by-law or for the disposition thereof or appointing 
any person or persons to purchase or dispose of same. The 
Court held that in the absence of a resolution authorising 
one of its councillors to buy hay, the district was not liable for 
hay purchased by his instructions and if such councillor had 
been authorised to purchase the hay in question he had no 
right to delegate that power to another, and the dlsi i 
not liable for hay purchased by such delegated authority.
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ACTION to recover the balance due for the price of hay 
alleged to have been purchased by the defendant district, or 
in the alternative damages for breach of agreement, or in

St«on<i * the further alternative damages against one of the coun- 
nmum rj|]nrs for breach 0f implied warrant of authority. Action

Mi Dim dismissed, 

**“ s. W. F
McLamx. Srn(l_ i

G- B. Henwood, for plaintiff.
S. W. Field, for defendants.
Scott, J.:—The plaintiffs allege that by agreements in 

writing dated respectively the 8th, 12th, 13th, 14th ami 
17th, 1920, they sold to the district which purchased 
from them 20 cars of timothy hay and 14 cars of upland 
hay of which accepted and paid for seven cars, that by 
writing dated April 28, 1920, the district requested the 
plaintiffs who agreed thereto, that they should act as its 
agent in reselling or otherwise disposing of the remainder 
of the hay so purchased and agreed to pay them the bal­
ance, if any, owing to them in respect of the purchase-price 
over and above the net amount realised by such resale after 
deducting the usual agency commission and expenses in­
cidental to such resale, that the plaintiffs thereupon pro­
ceeded to sell and dispose of the remainder of the hay so 
purchased and that, after crediting the net moneys realised 
from such resale, there remained a balance of $2,636.46 
payable by the district to the plaintiffs, on the price of the 
hay so purchased by the district.

The plaintiffs further allege in the alternative that about 
April 28, 1920, defendant McLaren, being then a council­
lor of the district and assuming to be the agent thereof, 
asserted and warranted to the plaintiffs that he was auth­
orised by it to instruct th i to resell or otherwise dispose 
of the hay on account of ' he district and that it would pay 
them the difference b: een the contract price and the 
price realised; that t n the faith of such assertion and 
warranty they enten into the agreement to sell the hay. 
that the district alleges that McLaren was not authorised 
by it to enter into such agreement and refused to be bound by 
it and that, if he had no such authority, the plaintiffs have 
suffered damage to the amount of $2,636.46 by reason of the 
breach of the implied warrant of authority of McLaren 
They claim that amount as the balance due by the district 
on the purchase of the hay, or, in the alternative, the like 
amount for damages for breach of the agreement of Apri. 
28th, 1920, or, in the further alternative, damages a-;
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against McLaren for the like amount for breach of implied 
warrant of authority.

On March 6, 1920, the council of the district passed a 
by-law under the provisions of the Municipal District Seed 
drain Act ch. 10 of 1918, (Alta.) which provided that the 
district might for the spring of 1920 advance money for 
seed grain or feed to farmers residing on patented lands 
who, owing to bad crops or other adverse conditions, re­
quired such assistance a.id that the council might, to 
enable them to make such advances, borrow on the 
promissory notes of the district the sum of $25,000.

Under this by-law the council obtained upon its promis­
sory notes advances from the Canadian Bank of Commerce 
at Vegreville to the amount of $25,000, less the discount 
charges.

Section 8 of the Act as amended by ch. 11 of 1919, (Alta), 
provides that no money of the fund should be advanced 
to any person for the purpose of providing seed grain or 
seed grain and feed and that the intention of the Act was 
that the purchase of all such grain and the disposition 
thereof should be entirely done and carried on by the 
council or by such person or persons as might be appointed 
by resolution of the council and in the manner appearing 
to them best calculated to carry out the purpose of the 
Act. Section 185 of the Rural Municipalities Act, ch. 3 of 
1911-12 Alta., provides that, except as therein pro­
vided, “the council of every municipality may exercise the 
duties and powers conferred on it by this Act either by 
resolution or by by-law "

No resolution of the council was ever passed relating to 
the purchase of seed grain or feed under the by-law or for 
the disposition thereof nor appointing any person or persons 
to purchase or dispose of same.

Defendant McLaren was the councillor for Division No. 
1 which lies adjacent to Viking. Apparently at his sug­
gestion $8,000 of the funds was transferred to a bank at 
that place for the purpose of purchasing feed for farmers 
in his division and a number of blank cheques upon the bank 
there signed by the reeve and secretary-treasurer were de­
livered by the latter to him to purchase same.

Shortly after the by-law was passed defendant McLaren 
came to Edmonton to look for feed and there saw one Mc­
Pherson to whom he gave instructions to purchase hay and 
other feed for delivery at Viking, and delivered to him a

Alta.

s.c.

Strong &

Mun. Dist. 
or Patricia

McLaren.
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number of the blank cheques referred to. It appears that 
the greater portion if not the whole of the hay in question 
was purchased from the plaintiffs by McPherson.

One Kelly, the secretary-treasurer of the district of Iron 
Creek which adjoins the south boundary of the defendant 

Mrs. dint, district, was purchasing hay at that time for his district 
WNotts'sU ant* defendant McLaren arranged with him that he should 

and superintend the reception and distribution of the hay pur- 
McLaki n. chased for the defendant district. McLaren’s instructions to 

McPherson were that he should keep in touch with Kelly and 
ascertain from him from time to time what quantity of hay 
was required. It appears that after he gave these instructions 
to McPherson he did not further interfere in the purchase 
or delivery of the feed but left those matters entirely in the 
hands of Kelly and McPherson. One result of his non­
interference was that $1,000 of the $8,000 deposited at Vi­
king was applied in payment of feed purchased for the Iron 
Creek District.

Defendant McLaren states that he was present at the 
meeting at which the by-law was passed, and that it was 
there agreed that he should have charge of the money 
placed at Viking. Riddell, the secretary-treasurer of th.1 
municipality, states that, at that meeting, there was some 
discussion as to the situation at Viking and as to placing 
some of the money there but that no decision was reached, 
and that the intention of the council was that the farmers 
should buy the hay and that the council should advance 
them the money to pay for it.

I hold that in the absence of a resolution to that effect 
defendant McLaren was not authorised by the council to 
buy the hay in question and that, therefore, the defendant 
district is not liable to the plaintiffs for the hay purchased 
by his instructions. It is not shewn whether the latter 
accepted it but, even if it had been accepted, such accept­
ance would not render the district liable. See Young v. 
Mayor of Leamington (1883), 8 App. Cas. 517 and McKay 
v- City of Toronto, 48 D.L.R. 151, [1920] A.C. 208.

Even if defendant McLaren had been duly authorised 
by the council to purchase the hay he had no power to de­
legate that authority to another. Where an agent is ap 
pointed by reason of his personal fitness or skill to exercise 
the powers conferred upon him the maxim delegate potes­
tas non poteat delegari must apply.

The evidence does not support the claim of the plaintiffs
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that defendant McLaren warranted to the plaintiffs that 
he was authorised by the defendant municipality to in­
struct the plaintiff to resell or dispose of the hay in ques­
tion or to enter into the agreement of April 28, 1920. On 
the date of the agreement McLaren met one Boss, the agent 
of the plaintiffs. The former states that the latter asked 
him to sign the agreement and that he then told him that 
he had no authority to sign it but that he would sign it 
if that was the only way to dispose of it. The latter ad­
mits that McLaren may then have told him that he had no 
authority to sign it.

I dismiss the action, with costs.
Action dismissed.

WADIN v. BOYD.
Saskatchewan King's Bench, Bigelow, J. June 30, 1921.

Contracts (#!<'—iWi)—Agreement to Cancel a Contract for the 
Kale ami Purchase of Isanil—Inadequacy of Consideration — 
Evidence of Fraud—Ground for Cancelling Transaction.

Where in an agreement, the consideration is so inadequate as to 
amount in itself to evidence of fraud, it is a ground for can­
celling the transaction.

[See Annotation, Recission of contract for fraud and damages for 
dwelt. Il D.L.B. 111.]

ACTION by vendor on an agreement for sale of a farm. 
A. F. Sample, for plaintiff.
G. N. Broatch, for defendant.
Bigelow, J-:—The plaintiff sues as vendor on an agree­

ment for sale of a farm.
The defence is that the agreement was cancelled on 

March 22, 1921. Such a document was signed by the plain­
tiff, but plaintiff alleges that his signature was obtained 
by fraud.

When plaintiff and defendant entered into an agree­
ment for the sale of the farm, plaintiff delivered to the de­
fendant as part of the consideration chattels worth about 
$2,500. Defendant paid cash at the time of the agree­
ment $1,500, went into possession and farmed the land for 
the season, and, although defendant agreed to deliver one- 
half share of the crop at the elevator or in cars at Vantage 
,in the name of the vendor, he did not deliver any of the 
crop, and plaintiff only received $100 and 20 bushels of 
wheat worth about $50 after the cash payment. The value 
of the half share of the crop which defendant should have 
delivered to the plaintiff was about $1,225.

i
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Defendant alleges that he made some improvements on 
the place which were a consideration for the plaintiff re­
leasing him from the contract. The value of the improve­
ments,—not counting lightning rods $103 and lumber $73. 
which are not yet paid for and which plaintiff may have to 
pay—is about $200.

The plaintiff received in cash and wheat $1,650, for chat­
tels and crop worth $3,725; a balance due him $2,075, and it 
is alleged that the plaintiff agreed to cancel the original 
agreement in consideration of the $200 worth, out of im­
provements.

I cannot believe that the plaintiff intended entering into 
any such agreement. The plaintiff is illiterate, and cannot 
read or write English. The cancellation agreement was 
prepared by one Bright, a bank manager, who was sup­
posed to be acting for both parties. He drew up the 
original agreement for sale. Many of the clauses in the 
form, containing covenants by the purchaser, were struck 
out. It would seem to me that Bright acted only in the 
interest of the purchaser when the original agreement was 
drawn, and I can quite understand him so acting when the 
alleged cancellation agreement was drawn. Bright’s evi­
dence was that the plaintiff understood the cancellation of 
the agreement when he signed it. I cannot believe that, 
and think that Bright must be mistaken- I believe the 
evidence of the plaintiff that he insisted on getting his 
half share of the crop that had been grown by the defend­
ant before he would settle, and that he signed the cancella­
tion agreement in the belief that he was signing a pre­
liminary document and was told that if he would sign that 
document the settlement could be made the following Mon­
day. Kerr on Fraud, 4th ed., pp. 184, 185, states:—‘‘But 
inadequacy of consideration if it be of so gross a nature 
as to amount in itself to evidence of fraud is a ground for 
cancelling a transaction."

The consideration alleged here is so inadequately gross 
that I think it is evidence of fraud. I would therefore can­
cel the agreement of March 22, 1921.

There will be a reference to the Local Registrar to ascer­
tain the amount due on the contract and the amount of 
arrears. The Local Registrar may use the evidence given 
at the trial on this point. Plaintiff will have judgment for 
the amount so found due, and costs, and a declaration that 
the plaintiff has a vendor’s lien on the land for the said
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amount; said amount and interest and costs to be paid in 
three months, and in default, the land in question to be 
sold under the direction of the sheriff, Moose Jaw; sale to 
be advertised in the newspaper for 4 weeks and by bills for 
4 weeks posted securely in 5 conspicuous places in Vantage, 
Mossbank, Assiniboia, and Expanse ; proceeds of the sale to 
be applied: (1) In payment of the costs of the action and 
costs of the sale. (2) Balance to be credited on plaintiff’s 
judgment.

The caveat filed by defendant is discharged.
The defendant is to be relieved from the consequences of 

his default on payment of the arrears found by the Local 
Registrar and interest and costs, within 3 months.

Judgment accordingly.

SENIOR ET AI, v. SMITH.
Saskatchewan King's Bench, Macdonald, J. June 28, 1921.

Evidence (ftHB—110)—Seizure of Trop—Action for Damage»— 
Claim Based on Volunteer» ami Reservists Relief Act,<S Geo. 
V. 1916 (Bask.) cb. 7, see. 8—Proof of Date of Demobilization 
—Necessity of.

One who bases his claim that a seizure of his crop was illegal at 
the time it was made, on the fact that he is protected under 
the provisions of the Act for the Relief of Volunteers and 
Reservists, being 6 Qeo. V. 1916 tSask.) ch. 7, sec. 3, must 
shew all facts necessary to establish that he is within the 
protection of the said Act. Failure to give legal evidence of 
the date of demobilization held to be fatal to plaintiff's claim.

ACTION for damages for alleged wrongful seizure of 
plaintiff’s crop. Dismissed.

C. R- Morse, for plaintiff.
A. M. Panton, K.C., for defendant.
Macdonald, J.:—The defendant is the registered owner 

of the west half of sect. 13, tp. 40, range 9, west of the 3rd 
meridian, in the Province of Saskatchewan, and is also the 
assignee from one Levi Price of a certain agreement for 
sale made on January 14, 1911, between said Levi Price, 
then owner of said land as vendor, to plaintiff Whiteley 
Senior, as purchaser of the said west half of sect. 13.

The plaintiff Senior is the registered owner of the north­
west quarter of sect. 12, tp. 14, range 9, west of 3rd meri­
dian. The said north-west quarter is subject, among other 
encumbrances, to a mortgage made by said Senior in favour 
of Price for $500, dated January 14, 1911, and the defendant 
is the transferee of said mortgage from said Price, which 
transfer of mortgage is dated January 2, 1920.

Sunk.
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The plaintiff John Matthews is the lessee of the south­
west quarter of said sect. 13 under a lease dated February 
28, 1920, and made by Senior, the plaintiff, by his attorney 
G. E- Wainwright as lessor of the said Matthews as lessee. 
He is also lessee of the north-west quarter of the said sect. 
13 under a lease dated December 18, 1918, made between 
said Senior as aforesaid as lessor and said Matthews as 
lessee.

The plaintiff Herbert Rogers is the lessee of the north­
west quarter of said sect. 12 under a lease dated November 
16, 1918, between Senior, plaintiff aforesaid, as lessor and 
said Rogers, as lessee.

By the agreement between the said Price and the plain­
tiff Senior, the said plaintiff Senior attorned as tenant to 
the said Price, at a rental equal to the amounts due under 
the said agreement.

The mortgage from Senior, the plaintiff herein, to the 
said Price also contains a clause whereby the said Senior 
attorns as tenant to the said mortgagee for the said lands 
at a yearly rental equal to the annual payment under the 
mortgage, and grants power to the mortgagee to seize and 
distrain upon the said lands or any part thereof and by 
distress warrant to recover by way of rent reserved as in 
the case of demise as much of said principal and interest 
as shall from time to time be or remain in arrear or un­
paid, together with all costs, charges and expenses attend­
ing such levy or distress as in like cases of distress for rent.

The plaintiff Senior was in arrears under his agreement 
to purchase with Price, assigned to the defendant as afore­
said and also under the mortgage from said plaintiff to said 
Price, which mortgage as already observed, was transferred 
to the defendant Smith.

On or about September 22, 1920, the defendant served 
notices on the plaintiffs Senior and Matthews, and on the 
plaintiff Senior and Rogers respectively that he had dis­
trained on the landlord’s share of the whole crop then upon 
the respective lands for the amount due respectively unde : 
the agreement and under the mortgage. He made no 
physical seizure of any portion of the crop, but in con­
sequence of the service of the notices and subsequent con­
versations with the plaintiffs Matthews and Rogers respec­
tively, the latter put into an elevator one-half of the crop 
grown on the lands respectively held by them for said year, 
such being the rental payable by them to the plaintiff 
Senior in respect to the lands in question.



60 D.L.R.] DOMINION LAW REPORTS 555

The plaintiffs bring this action for damages against the 
defendant for alleged wrongful seizure.

The plaintiff Senior alleges that he was at the time of the 
said seizure “a volunteer or reservist in the forces raised 
by the Government of Canada for Overseas Service on be­
half of the Allies of Great Britain in the war lately exist­
ing.”

The three plaintiffs, according to the statement of claim, 
would appear to set up that the crop said to have been seized 
by the defendant was their joint property, but from the 
notices of distress already referred to, which was the only 
step taken by way of distraining, it is clear that the de­
fendant did not purport to seize the property belonging to 
the plaintiffs Matthews and Rogers. The seizure, accord­
ing to the evidence, was made before then was any division 
of the crop between Senior and his tenants, and, as the de­
fendant did not purport at that time to seize anything but 
the landlord’s interest in the crop, it is clear that, properly 
speaking, he did not purport to seize anything, as 
the crop was then wholly the property of the tenants. 
The tenants, however, did convey to the elevator and set 
aside as for the plaintiff Senior one-half of the crop grown 
on the said lands respectively, thereby acquiescing in the 
claim made by the defendant to what might popularly be 
regarded as the landlord’s share of the crop. It was there­
fore clear that the plaintiffs, Matthews and Rogers, suf­
fered no damage whatsoever by reason of anything done 
by the defendant, and, in fact, I do not understand them 
in their evidence to claim anything against the defendant.

With respect to the claim of the plaintiff Senior, the gist 
of this action is that the seizure was made by the defendant 
Smith at a time when it was illegal for him to do so on ac­
count of the provisions of the Act for the Relief of Volun­
teers and Reservists, being ch. 7, 6 Geo- V. 1916 (Sask.) 
and amendments thereto. Section 3 of said Act, as amended 
by ch. 34, sec. 48, sub-sec. 7 of 7 Geo. V. 1917 (Sask.) 1st 
sess. and by 8 Geo. V. 1917 (Sask.) ch. 59, sec. 2, 2nd sess., 
reads as follows:—

“(3) Notwithstanding any provision in any agreement for 
sale of land, or in any bond, mortgage, or other lien, or en­
cumbrance affecting land made by a volunteer or reservist, 
or the obligations of which have been assumed by or have 
devolved upon a volunteer or reservist either before or 
after the date when this Act comes into force, no action or

Sask.
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N.s. other proceeding, judicial or extra judicial for cancellation, 
sale or foreclosure, or upon a personal covenant contained 

' in any such instrument shall be had or taken until the ex
Rex' piration of one year after the conclusion of the war, or

Wakh after the discharge of the volunteer or reservist which ever 
shall first take place.”

As the plaintiff Senior’s claim is entirely based on the 
allegation that he is within the protection of said Act, it 
seems to me that the burden is on him to shew all facts 
necessary to establish that he is within such protection 
Now in the case before me, there is no legal evidence what 
soever as to the date when the plaintiff Senior was dis­
charged. One George Wainwright, did in his evidence 
state that he had a letter from the plaintiff Senior giving 
the date of his demobilisation, but, of course, such a state­
ment by the witness would not constitute legal evidence. 
The said plaintiff has therefore not shewn that he is en­
titled to the protection of the Act. The action must there­
fore be dismissed with costs.

Action dismissed.

REX v. WARD.
Nova Scotia Supreme Court, Russell and Longley, JJ., Ritchi 

E.J. and Mellish, J. April 9, 1921.
•lustier of tlio Peace ($111—12)—Jurisdiction—Criminal Caae — 

Part of Trial Held lleyond Limits of Territory for Which 
A ppol n t (‘<1—Val Idlt y.

A stipendiary magistrate in Nova Scotia has no jurisdiction in < 
criminal case to conduct a trial or any part of a trial outsit!' 
of the limits of the territory for which he is appointed.

[The King v. Jack (1916), 25 D.L.R. 700, 24 Can. Cr. Cas. 386, 
referred to.]

APPLICATION for an order for leave to issue a writ ol 
certiorari to remove into the Supreme Court a certain re­
cord of conviction made on or about January B, 1921 
whereby the applicant, Norman H. Ward, was convicted of 
unlawfully keeping for sale intoxicating liquor.

The application was made to Chisholm, J., at Chamber.-, 
the ground chiefly relied upon being that the convicting 
magistrate adjourned the trial from the town of Kentville 
of which he is stipendiary magistrate to the home of a 
witness some four miles outside the limits of the town for 
the purpose of taking the evidence of said witness. In 
order that the point might be definitely settled as to 
whether the magistrate, in criminal matters, could exercise
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his functions anywhere within the limits of the county the 
Judge referred the application to the Court in banco.

H. W. Sangster, for the applicant.
No one contra.
Russell and Longley, JJ., concurred with Ritchie, E.J.
Ritchie, E.J.:—Ward was convicted by the stipendiary 

magistrate for the town of Kentville of the offence of un­
lawfully keeping intoxication liquor for sale. An applica­
tion is made to remove the conviction into this Court so that 
its validity may be attacked.

During the trial the magistrate went outside of the limits 
of the town of Kentville to a place called Canaan and took 
the evidence of one David Alders. It is contended that the 
magistrate had no jurisdiction to take this evidence outside 
of the town of Kentville.

What the magistrate did was to conduct part of the trial 
outside of the limits of the town of Kentville. He only has 
jurisdiction within the limits of the territory for which he 
was appointed unless there is a statute giving him jurisdic­
tion outside those limits. Cause was not shewn against the 
motion and therefore the Court had not the advantage of 
hearing counsel in support of the course taken by the 
magistrate. This is a criminal case and I am unable to find 
any statute which gives jurisdiction to a stipendiary magis­
trate in a criminal case to conduct a trial or any part there­
of outside the limits of the territory for which he is ap­
pointed. There being no such statute it is clear that the 
magistrate had no jurisdiction to partly try the case at 
Canaan and in my opinion the order asked for should be 
granted.

Mellish, J.: — I concur in the decision of my brother 
Ritchie. I think, further, that the case is governed by a 
decision of this Court, viz., The King v. Jack (1915), 25 
D.L.R. 700, 24 Can. Cr Cas. 385, 49 N.S.R. 238.

Order applied for granted.

REX V. WALLER.
Saskatchewan Court of Appeal, Haultain. C.J.S., I^amont and 

Turgeon, JJ.A. March 30, 1921.
Intoxicating Liquors (gllHir—4)5)—Ilona Fide Sale to Person 

llvsliling in Montana—Vendor Authorized to Sell by Saskat­
chewan Temperance Act—Delivery of and Payment for in 
Sa.skaW'hewan—Construction of Act, sec. 27—Liability Vnder 
Act.

A sale of liquor by a person in Saskatchewan, authorized by the 
Saskatchewan Temperance Act, sec. 3 (2) to sell liquor to a
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Sauk. person in a foreign country is not contrary to sec. 27 of the
-----  Act, if the sale is bona fide, although the liquor Is to 1
C.A. delivered to the purchaser in Saskatchewan at a point 18 mile
------ outside of the city where the vendor resides, where he is to
Rex receive payment from the purchaser who is to carry the liquoi

v. from that point across the border in motor trucks.
Will'". (Rex v. Shaw (1920), 64 D.L.R. 677, 34 Can. Cr. Cas. 28, dis 

tinguished; Gold Seal v. Dominion Express Co. (1920), 5: 
D.L.R. B47, 33 Can. Cr. Cas. 234, 15 Alta. L.R. 377. Hud 
son's Bay Co. v. Heffernan (1917), 39 D.L.R. 124, 29 Can. Cr 
Cas. 38, 10 S.L.R. 322, referred to.]

APPLICATION by way of certiorari to quash a convie 
tion under the Saskatchewan Temperance Act.

P. M. Anderson, K.C., for applicant.
T. D. Brown, K.C., for respondent.
Haultain, C.J.S.: — The applicant was convicted on 

November 28, 1920, on a charge of unlawfully keeping 
liquor for sale contrary to the provisions of sec. 27 of the 
Saskatchewan Temperance Act, 7 Geo. V. 1917 (Sask.) 
1st sess., ch. 23.

The facts of the case as they appear in the evidence arc. 
shortly, as follows:—

The applicant Waller resides in Regina, where he car 
ries on a liquor business as manager for D. Hunter & Co. 
Ltd. Some time in the early part of November, one Ma 
bee, a resident of the State of Montana, came to Regina, 
and interviewed Waller with a view to purchasing a quan­
tity of whiskey to be taken to Montana. Waller suggested 
that the order for whiskey should be sent from Montana, 
so Mabee returned to Montana and ordered one hundred 
cases by telegram. Mabee then came back to Regina for 
the purpose of arranging for payment of the price and de­
livery of the whiskey. The first arrangement apparently 
was that the whiskey was to be delivered at or near the 
Montana boundary line, and that the purchase price wa- 
to be paid on delivery. It was afterwards arranged that 
the liquor was to be delivered at some point 15 or 20 miles 
south of Regina. In pursuance of this arrangement, Waller 
had the liquor loaded on trucks and started for the point 
where delivery and payment were to be made. He was to 
be met at this point by Mabee, with a number of auto­
mobiles which Mabee had brought over from Montana to 
transport the liquor. At or near the point where deliver) 
was to be made, and before delivery was made, the liquor 
was seized by the provincial police, and Waller was arrested 
and subsequently convicted on the charge which is the sub­
ject of this application.
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The only question to be considered in this case is, whether 
the transaction, as above described, constitutes a sale or at­
tempted sale of liquor in breach of the provisions of the 
above mentioned sec. 27.

Section 27 enacts as follows : — “Any person not 
authorised by this Act to expose or keep for sale or sell 
liquors in Saskatchewan for use or consumption in Sas­
katchewan, who exposes or keeps for sale or sells, or barters 
or exchanges any liquor in Saskatchewan except to a person 
in another province or in a foreign country, for uses and 
purposes outside of Saskatchewan, shall be guilty of an 
offence and liable to a penalty of $200 and imprisonment 
for three months for the first offence, and in default of 
payment of the said sum to imprisonment for a further 
period of thirty days; and to a penalty of $300 and im­
prisonment for six months in case of a second or any sub­
sequent offence, and in default of payment of said sum to 
imprisonment for a further period of three months. And 
if the offender is an incorporated company it shall be liable 
to a penalty of $1,000 for each offence.”

If the transaction does not come within the exception 
mentioned in the section, then there is evidence that there 
was an unlawful sale, or an attempted unlawful sale, which 
would be sufficient to support the conviction. The evidence, 
in my opinion, brings the transaction within the exception. 
The section expressly excepts a sale in Saskatchewan to a 
lierson in a foreign country for uses and purposes outside of 
Saskatchewan. All of these conditions appear to be pre­
sent. Mabee was, so far as the evidence goes, a bona fide 
resident of Montana. The fact that he came up from Mon­
tana to take delivery of the liquor does not, in my opinion, 
make any difference. Delivery to a railway company or to 
any other carrier, for him as consignee, would equally con­
stitute delivery to him. Instead of providing automobiles 
for the purposes of transportation across the boundary line, 
Mabee might have secured a car from some railway com­
pany and taken delivery at the station in Regina. Every 
sale for export involves payment and delivery, and the 
statute does not place any restrictions on the manner, time 
or place of delivery or payment.

Section 3 of the Act says that no person shall sell liquor 
in Saskatchewan except as provided by the Act. Section 
27 provides for two exceptions : (1) A person authorised 
by the Act to sell liquors in Saskatchewan for use or con-
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Saak. sumption in Saskatchewan. (2) A person who sells liquor 
“A in Saskatchewan to a person in another Province or in a 

" foreign country for uses and purposes outside of Saskatchv- 
■** wan.

Vailkb. The uncontradicted evidence in this case clearly estab­
lishes a contemplated bona fide sale to a resident of Mon 
tana for export to Montana and brings the transaction 
within the second exception. The case of Rex v. Shav 
(1920), 54 D.L.R. 577, 34 Can. Cr. Cas. 28, was strongly 
relied upon by counsel for the respondent. On the fact 
of that case it was held that the transaction in question 
was a sale to a person in Saskatchewan and not to a person 
in another Province or in a foreign country. There ar 
broad statements in the judgments delivered by Elwood 
J., and myself with regard to “sale in Saskatchewan" which 
can only be supported by the special facts of the case. 1 
must admit that my statement (54 D.L.R. at p. 579, 34 Can 
Cr. Cas., at p. 35) that “the thing prohibited is the sale 
in Saskatchewan, without regard to the purposes, legitimate 
or otherwise, for which the liquor is purchased" is not a cor­
rect statement of the statutory law. The thing prohibited 
is a sale in Saskatchewan, unless that sale comes within 
either of the exceptions mentioned above. The sale in the 
Shaw case did not come within either of these exceptions. 
It was not a sale to a person in another province or in a 
foreign country, and it was not for uses and purposes out­
side of Saskatchewan. It was bought for the purpose of 
replenishing the stock in trade of the purchaser, and for the 
uses and purposes of his business in Saskatchewan. Sub­
sequent sales of the liquor by the purchaser, however 
legitimate, could not affect or change the character of a for­
mer sale of the liquor.

For the foregoing reasons, I would allow the application 
with costs.

The usual protection will be given to the magistrate.
Lamont, J.A.:—This is an application by way of certior­

ari to quash à conviction against the accused for that he 
on November 28, 1920, at Regina in the Province of Sas­
katchewan did unlawfully keep liquor for sale contrary to 
the Saskatchewan Temperance Act.

The facts are simple and not in dispute. The accused, 
Waller, was the manager of the D. Hunter Liquor Co. Ltd., 
which company kept a quantity of liquor in Regina for 
export. Some time in the month of October or the early
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part of November, one Mabee, of Havre, Montana, one of Sagk- 
the United States of America, was in Regina, and inquired c ^
of the accused if it was possible to lawfully take liquor ----
from Canada to the United States. The accused took legal Rex 
advice, and in pursuance of that advice told Mabee that, walles 
“if the order came from the United States and the goods 
were sent by carrier to the United States, it was not against 
the Canadian law. Mabee returned to Havre, and sent an 
order for one hundred cases of Bourbon whiskey. He hired 
a number of automobiles in Montana to come over and 
transport back to Havre the hundred cases. These auto­
mobiles came to a point within 18 miles of Regina, where 
they stopped. Mabee came on to Regina and saw Waller, 
who agreed to let him have the whiskey. Waller then ar­
ranged with a cartage company to take the 100 cases 18 
miles south of Regina, where they were to be transferred 
to Mabee’s automobiles and paid for. About 2 o’clock in the 
morning of November 24, the cartage company took the 
liquor south, but before it had reached the automobiles 
hired by Mabee, or had been paid for, it was seized by the 
provincial police. On these facts Waller was tried and con­
victed of unlawfully keeping liquor for sale.

The evidence establishes, and the director of prosecu­
tions, who appeared on the argument, frankly admitted, 
that the sale in question was one having for its object the 
transfer of 100 cases of Bourbon whiskey from this Prov­
ince to Havre in the State of Montana. He also admitted 
that there was no reason to doubt that the liquor would 
have reached its destination in the United States in due 
course but for the interference of the police. We have, 
therefore, to determine whether or not a sale of intoxi­
cating liquor, which sale is a bona fide transaction in liquor 
for export to the State of Montana made in Saskatchewan 
by a resident thereof to a resident of the State of Montana, 
contravenes the provisions of the Saskatchewan Temper­
ance Act.

Sections 3 and 27 of the Act then in force, (ch.23 of 
1917) are the sections applicable to this case. These sec­
tions are as follows:—“3. No person shall expose or keep 
for sale, or sell, barter or exchange liquor in Saskatchewan 
except as provided by this Act.

“27. Any person not authorised by this Act to expose 
or keep for sale or sell liquors in Saskatchewan for use or 
consumption in Saskatchewan, who exposes or keeps for 

36—60 D.L.l.



562 DOMINION LAW REPORTS [60 D.L.R.

Saak.

C.À.

Rex

Waller

sale or sells, or barters or exchanges any liquor in Sas- 
katchewan except to a person in another province or in a 
foreign country for uses and purposes outside of Sas­
katchewan, shall be guilty of an offence and liable to a 
penalty of $200 and imprisonment for three months for 
the first offence.............And if the offender is an incorpor­
ated company it shall be liable to a penalty of $1,000 for 
each offence.”

Under sec. 27, it will be observed that a sale made to a 
person in a foreign country for uses outside of this Prov­
ince is expressly excepted from the prohibition of selling 
or keeping liquor for sale contained in the Act; but, in 
order to make it doubly certain that it was not attempting 
to restrict or interfere with bona fide sales of liquor for ex­
port to a foreign country or other Provinces, the Legislature 
added sec. 80, which is as follows:—“While this Act res­
tricts and regulates transactions on liquor and the use 
thereof within the limits of Saskatchewan it shall not af­
fect and is not intended to affect bona fide transactions in 
liquor between a person in Saskatchewan and a person in 
any other province or in a foreign country and the pro­
visions of this Act shall be construed accordingly."

The sale in question, having been shewn to be a bona 
fide transaction between the accused and a resident of a 
foreign State for export of liquor to that foreign State, 
comes squarely within the language of sec. 80 and the ex­
ception contained in sec. 27. The Saskatchewan Temper­
ance Act has, therefore, no application to such a trans­
action, and does not forbid it.

Even if sec. 80 and the exception contained in sec. 27 
had not been embodied in the Act, the same result would 
appear to follow; for in Hudson’s Bay Co. v. Heffernan, 
(1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 38, 10 S.L.R. 322. 
the Court en banc of this Province held that it was beyond 
the power of the Provincial Legislature to prohibit the 
keeping of liquor in Saskatchewan for export to other 
Provinces or to foreign countries ; such legislation can only 
be lawfully enacted by the Parliament of Canada.

See also Gold Seal, Ltd. v. Dominion Express Co. (1920). 
53 D.L.R. 547, 33 Can. Cr. Cas. 234, 15 Alta L.R. 377.

Stress was laid upon the fact that the accused admitted 
that he had agreed to deliver the liquor to Mabee in this 
Province and that he was to be paid for it here. That can­
not, in my opinion, in any way affect the case. The right
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to keep liquor in Saskatchewan for export to a foreign Sask.
country or to other Provinces implies a right to make a „ Q
sale of it, to deliver it and to receive the purchase price —^
thereof in this Province. With such right the Provincial Sprkk.s
Legislature has expressly declared it does not attempt to gPBVoos 
interfere, provided that the sale thereof is a bona fide sale 
for export purposes between a person in Saskatchewan and 
a person in any other Province or foreign co intry. For 
“export purposes” implies that the liquor is to be used or 
consumed outside of the boundaries of this Province. If the 
purchaser, although a resident of a foreign country taking 
delivery here, attempts to dispose of or to consume within 
the Province any portion of liquor purchased, that would 
be evidence from which an inference might be drawn that 
the sale had not been a bona fide sale for export, so far, at 
least, as the purchaser was concerned.

The director of prosecutions also contended that this 
case came within the principle laid down in Rex v. Shaw,
54 D.L.R. 577, 34 Can. Cr. Ca:. 28. That case, however, 
has no bearing on the present one, for in that case there 
was no suggestion that the sale made by Shaw was for 
export to a foreign country or to another Province. Shaw, 
who carried on business at Broadview, Saskatchewan, sold 
and delivered to the Dominion Liquor Co. at Regina, also 
within the Province, a quantity of liquor. He knew that 
the destination of his liquor was Regina and not a foreign 
country or other Province. That case was simply a sale 
by a resident of the Province to a company cat lying on 
business in the same Province.

As the sale in question in this appeal has been shewn to 
be a bona fide transaction with a person in a foreign state 
for the sale of liquor for use in such foreign state, the ac­
cused was, in my opinion, clearly within his rights in mak­
ing the sale and in keeping the liquor in his warehouse for 
that purpose. As this sale to Mabee was the only evidence 
that he did unlawfully keep liquor for sale, and as such 
was perfectly lawful, the conviction should be quashed.

Turgeon, J.A. concurs with Lamont J.A.
Conviction quashed.

SPRIGGS v SPRIGGS.
Saskatchewan King’s Bench, Taylor, J. July 8, 1921.

Divorce anil Se|iaraliim (#11—0)—Action for Divorce — Orilors 
Dispensing with Personal Service on DcfonilHiit anil i’o-Defeml- 
anl—Notice of Trial Served by Filing—Irregularity—Juris-
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In an action for divorce an order was made by the Local Master 
at Saskatoon, dispensing with personal service of the writ 
and proceedings on the plaintiff’s wife and directing service 
by publication in an Alberta newspaper and In a Toronto 
newspaper. An order was also made by a Judge in Chambers 
dispensing with service of the writ and statement of claim 
upon the co-defendant and allowing the action to proceed to 
trial without such service, and by still another order the 
plaintiff was granted leave to use as evidence on his own 
behalf on the trial a certified copy of the evidence of four 
witnesses, in the Alberta Court in a former action.

Held that the Court was not justified in granting a decree for 
divorce in proceedings conducted in this way; that the order 
of the Local Master in dispensing with personal service of 
the writ of summons was ineffective for want of authority 
under the King’s Bench Act to make such order, and 
notice of trial having been made by filing a copy in the office 
of the Local Registrar; held also that the effect of Rule 811 
of the Divorce and Matrimonial Causes Rules, made consolid­
ated Rule 112 inapplicable in divorce actions, and notice of 
trial must be served personally unless otherwise ordered by 
a Judge in Chambers.

ACTION for divorce. Dismissed.
R. Robinson for plaintiff.
Taylor. J.:—This is an action which may truly be des­

cribed as a proceeding ex parte for divorce.
The plaintiff Arthur D. Spriggs was married to the 

defendant at Duck Lake, in Saskatchewan, on November 
6, 1915. He was then a soldier on active service, on a visit 
to his brother on short leave. He did not return from over­
seas service until 1919, and then discovered that his wife 
had gone to Edmonton, in Alberta, with one W. A. Hunter, 
had committed adultery with Hunter and had had a child 
to him. This is purported to be proven by the transcript 
of the evidence taken in the Alberta Court. Proceedings 
for divorce were taken in the Alberta Court ; the wife was 
served with the proceedings, and the application was dis­
missed on the ground that the plaintiff had no domicile in 
Alberta. On the trial before me I think the plaintiff ad­
duced sufficient facts from which it can be inferred that 
he is domiciled in Saskatchewan.

On March 5, 1921, an order was made by the Local 
Master at Saskatoon dispensing with personal service of 
the writ and proceedings upon Florence Edna Spriggs, the 
plaintiff’s wife, and directing service by publication in an 
Alberta newspaper and a Toronto newspaper.

By an order made by Bigelow, J., in Chambers at Sas­
katoon, on May 14, 1921, service of the writ of summons
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and statement of claim was dispensed with and the action Sask. 
allowed to proceed to trial without service of the writ and 
statement of claim upon the defendant W. A. Hunter. The —^ 
recital in this order simply reads that it was made upon Sraieoa
reading the plaintiff’s notice of motion with proof of 8|1|\;g 
service, (which was made by filing,) the affidavit of non- 
appearance as to the defendant Florence Edna Spriggs, 
and the pleadings and proceedings taken herein, and upon 
counsel appearing for the plaintiff. It will be noted that 
this recital does not shew that there was any material be­
fore the Judge verified by affidavit to prove the exceptional 
facts or circumstances which must have been before the 
Judge before he made the order. However, I find on the 
file an affidavit purporting to be made by the plaintiff on 
April 15, 1921, which may have been used, in which he de­
poses that Hunter was a forest ranger near Duck Lake, in 
Saskatchewan ; that he believes that he left Duck Lake for 
Edmonton; that subsequently to the trial of the action in 
Edmonton the deponent made enquiries of the police there 
and was advised that Hunter had been sentenced to im­
prisonment for a term of 6 months in Alberta, had served 
his term, and since that time the police had no record of his 
whereabouts ; that Hunter is a man of no financial means, 
and that any money which the plaintiff might spend en­
deavouring to serve him could not be recovered from him 
even though he should obtain a judgment against him for 
damages ; and the deponent adds his belief that it would be 
impossible to effect personal service upon Hunter.

There was no attempt to serve any notice of trial upon 
Hunter, and notice of trial upon the wife was served by 
filing a copy endorsed “filed for service upon the defendant 
Florence Edna Spriggs,” in the office of the Local Registrar 
at Saskatoon.

On the application to the Local Master to dispense with 
personal service upon the wife it is stated in para. 4, of the 
plaintiff’s affidavit that during the year 1919 he instituted 
divorce proceedings against his wife in the Supreme Court 
at Edmonton, where she was then residing with a man by 
the name of Hunter “as she advised me and as I fully 
believe.” In the plaintiff’s evidence given me before he 
stated that he had met his wife in Edmonton, having 
located her there through the services of the police, but I 
understood him to say that she was then working as a 
domestic on a farm near Edmonton, and I did not under-
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stand the plaintiff to suggest that she then advised him 
that she was living with Hunter.

Further in the affidavit the plaintiff says that he has 
made numerous enquiries “with a view of locating the 
defendant” since the Alberta action was dismissed, but was 
unable to get any trace of her except that contained in a 
letter which is produced, and he adds that he believes that 
it would be impossible to locate the defendant or to effect 
personal service of the writ of summons upon her. The 
affidavit does not disclose what "numerous enquiries” he 
made.

And by still another order on May 16, 1921, obtained on 
similar material, it is ordered that the plaintiff be and is 
thereby granted leave to use as evidence on his own behali 
on the trial a certified copy of the evidence of 4 witnesses 
in the Alberta Court.

In my opinion the Court will not be justified in granting 
a decree for divorce in proceedings conducted in this way, 
and I do not think it makes any difference that it may be 
well established at the trial that the erring spouse has 
been guilty of such conduct as will ordinarily entitle the 
applicant to a divorce. It does not appear that the plaintif! 
has taken any real steps whatever to find either his wife 
or Hunter, and I think it improbable that either have the 
slightest inkling of these proceedings or the charges which 
are now made herein against them (unless I am to infer 
that they are the same as in the Alberta Court), and 
under such circumstances I decline to accept the responsi­
bility of decreeing dissolution of the marriage. The effecl 
of so doing is not only, it must be remembered, to dissolve 
the marriage, but to brand the child as an illegitimate.

It may be argued that I am bound by the orders made in 
Chambers, to which I have referred. None of these applies 
tions were contested applications, however; and I do not 
think my brother Bigelow, had he the matter before him a 
I now have it, would take a different course from that taken 
by me.

Further, I doubt very much the jurisdiction of the Local 
Master to make the order dispensing with personal servie 
ani providing for substitutional service in a divorce action 
The offices of Master in Chambers and Local Master ai 
created by the King’s Bench Act, 5 Geo. V. 1915 (Sask ), 
ch. 10, and the jurisdiction, powers and authority to 1> 
exercised by the Master in Chambers, the Referee in Cham-
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bers, and the Judges of the District Courts acting as Local 
Master, shall be such as may be assigned to them respec­
tively by rules of Court. The rules of Court in force in the 
Supreme Court of Saskatchewan immediately prior to the 
coming into force of the King’s Bench Act were continued 
in force in the Court of King’s Bench until altered or 
annulled by rules made under that Act, and it is provided 
that the Court of King’s Bench may at any time with the 
concurrence of a majority of the Judges thereof alter and 
amend these rules and make further or additional rules for 
carrying the Act into force, and in particular for certain 
matters enumerated. Amongst the enumeration (sec. 51, 
sub-sec. (d) ) : To empower the Master in Chambers, or 
Official Referee, or the Local Masters in respect of actions 
brought or proposed to be brought in their respective judic­
ial districts to do any such thing and to transact any such 
business and to exercise any such authority and jurisdiction 
in respect of the same as by virtue of any statute or custom 
or by the rules or practice of the Court are now or may be 
hereafter done, transacted or exercised by a Judge of the 
Court sitting in Chambers and as shall be specified in any 
such rule except in respect of the following proceedings and 
matters and amongst these exceptions is number (vi) ; 
Applications with respect to the sale or other disposition 
of infants’ estates or matters affecting the custody of 
infants.

In 1915 when this legislation was enacted jurisdiction in 
divorce was not recognized, and as a matter of legal history 
it is well known that a Judge in Chambers exercised no 
jurisdiction in such actions.

The general wording of the section to which I have re­
ferred directing that the jurisdiction of the Local Masters 
shall be such as may be assigned to them respectively by 
rules of Court must, I take it, be deemed to be limited by 
the express provision to which I have also referred, and 
it follows that no rule of Court can be passed which will 
empower the Master in Chambers or Official Referee or 
Local Masters to deal with matters affecting the custody 
of infants, and a rule purporting to do so would be ineffec­
tive.

There is no rule which purports in plain terms to confer 
jurisdiction upon the Master in Chambers or Local Masters 
in divorce actions. It is argued that it is to be inferred from
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sask. Rule 800 of the Divorce Rules, promulgated on February 
23,1920, which provides that :—

“All actions for nullity of marriage, restitution of con- 
Srmofis jugal rights, jactitation of marriage, judicial separation, or 
SraiGOB dissolution of marriage shall be commenced by writ of sum­

mons and except as is herein otherwise provided the pro­
cedure and practice shall be the same as is provided for 
actions so commenced in the Court of King’s Bench."

And from Rule 829, which provides as follows:—“No 
application under this order except those falling within 
the provisions of Rule 800 hereof shall be made to a Mas­
ter or Local Master.”

Can it be said that because it is provided that the pro­
cedure and practice is to be the same as provided for actions 
commenced by writ of summons in the Court of King’s 
Bench it follows that the Master or a Local Master can in a 
divorce action exercise the jurisdiction which he ordinarily 
exercises in an action commenced by writ of summons in the 
King’s Bench. It might he inferred from Rule 829 that it was 
intended to so provide. The jurisdiction to be exercised by 
an official such as a Master or Local Master is not included 
in the “procedure and practice" of the Court. As I have 
pointed out, the offices of Master and Local Master are 
created by statute. Ordinarily the statute creating an 
office defines and limits the jurisdiction. In this par­
ticular case the King’s Bench Act has assigned to 
the Judges of the Court of King’s Bench the duty of 
regulating by rules the jurisdiction to be exercised by 
these officials subject to the special directions to which 1 
have referred ; but in my opinion it does not follow that the 
expression “procedure and practice” is thereby enlarged, 
or those matters ordinarily included therein, extended to 
include the jurisdiction of these officials. And if jurisdic­
tion has not been conferred in Rule 800 I do not think it 
could be inferred from Rule 829, for 829 is not an “enabling 
statute,” but restrictive.

There is a further consideration. In many divorce actions, 
as in the case which I now have for consideration, questions 
arise affecting the legitimacy of children of the wife. The 
presumption is that the husband is the father of children 
born to the wife, and he has rights, considerably curtailed 
by recent legislation in this Province, as to the custody of 
the children and has responsibilities for maintenance. As 
I have pointed out, the provisions of the King's Bench Act
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limit the authority to empower Local Masters to deal with 
applications which may affect the custody of infants. 
Adopting the argument which is made in toto, that it was 
intended that the Master in Chambers and Local Masters 
should have jurisdiction in all divorce actions, it follows 
that the rule has purported to confer a jurisdiction in mat­
ters affecting the custody of infants—and that, in my 
opinion, no rule could do.

I therefore hold that the order of the Local Master in 
this action dispensing with personal service of the writ of 
summons upon the defendant is ineffective for want of 
authority in the Local Master to make such an order. In 
making this finding I do not want to intimate that I concur 
in the view that in an action for divorce that where such 
an order has been made on insufficient material the matter 
must be considered res judicata, and cannot be taken into 
consideration by the trial Judge in determining the ques­
tion whether a decree nisi or a final order for dissolution 
should be made. He must take it into consideration in de­
termining the propriety of making the decree.

As to the notice of trial, as I have pointed out, service of 
notice of trial was made by filing a copy in the office of the 
Local Registrar. It is argued that Rule 800 of the Divorce 
and Matrimonial Causes Rules make Consolidated Rule 112 
applicable in divorce actions. This rule provides that 
“where no appearance has been entered for a party all 
orders, notices, papers, documents in or relating to the 
action may, unless otherwise ordered by a court or judge, 
be served by filing the same or a copy thereof in the local 
registrar’s office.” Rule 811 provides that “In an action 
under this order (Divorce and Matrimonial Causes O. LV1) 
a plaintiff shall not be entitled to judgment in default of 
appearance or defence or on admissions in pleadings ; but, 
in such event, the action shall proceed as if there had been 
filed and delivered a statement of defence denying all the 
allegations in the statement of claim.”

I had taken the effect of this rule to be to deny to the 
plaintiff the benefits ordinarily conceded to a plaintiff pro­
ceeding against a defendant in default in a King’s Bench 
action, and had heard applications in Chambers for direc­
tions as to service ; and I thought that the practice was 
fairly well established against serving notice of trial by 
filing, a method which I need hardly say will not bring to 
the defendant real notice of the time and place of trial. On
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the trial of an action before me at Weyburn some month 
ago counsel proceeded to prove that he had served notice 
of trial, in a case where the defendants did not appear, b. 
filing, and I was referred to decisions given by two of ni 
brother Judges in the King’s Bench holding that notice ot 
trial served in that manner was effective service and ai' 
that was required. I felt that I ought to follow, and did 
then follow, these decisions. However, counsel in this 
action has intimated that my present decision will be taken 
to the Court of Appeal, and for the purpose of bringing the 
matter squarely before the Court for decision I express m. 
view and hold that the effect of Rule 811 is to make Rule 112 
inapplicable in divorce actions ; that inasmuch as it is pro 
vided in Rule 811 that in actions under this order, notwith­
standing default of appearance or defence, they are to pro­
ceed as if a statement denying all the allegations in the 
statement of claim has been filed and delivered, notice of 
trial is to be served personally, unless otherwise ordered 
by a Judge in Chambers.

The question of notice of trial and the jurisdiction of 
Local Masters is not one of little moment. In one of the 
actions in which I refused to accept a notice of trial served 
by filing as sufficiently given, the plaintiff had applied to 
a Local Master, after the date fixed for the opening of the 
sittings, ex parte, for leave to serve short notice of trial, 
set down for the sittings then being conducted, and pro­
ceed to trial. The material in support was in an affidavit 
shewing that the solicitor had not proceeded as promptly 
as he might have, and that he therefore desired to serv 
short notice of trial ; but there was no suggestion whatever 
in the material that the defendants had been guilty of any 
such conduct as would disentitle them to the usual notice 
of trial and for which the plaintiff should be indulged. Yet 
the order was made.

I feel that the Court must set its face against quick and 
easy divorce. A loose practice will encourage divorce 
actions, and, considering what may result, I feel constrained 
to put myself on record as against a loose practice facilitat­
ing divorces. The general principle is stated in the Am. & 
Eng. Encyc. 2nd ed., vol. 9, pp. 728, 729 :—

“The state permits the dissolution of marriage only where 
the purpose of the relation has been defeated by grave and 
serious misconduct. Such misconduct must, on an applica­
tion for divorce, be established by competent evidence of a
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full and satisfactory character. A cause for divorce cannot 
be established by the default, consent, or admission of the 
parties, as public policy requires that the misconduct be 
established otherwise."

At p. 729:—
“The relatives and children of the parties have an interest 

in the marriage, but cannot be protected as they cannot be­
come parties to a divorce suit ; the interest of such parties 
is said to be represented by the Court.”

It is highly probable that the plaintiff Spriggs is entitled 
to a divorce. The way in which he has endeavoured to 
establish his claim is not to my mind satisfactory, and I 
refuse the decree and dismiss the action.

Action dismissed.

MILLER v. O'N KILL-MURK IN MACHINERY CO. ANI) CJRKKX.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart 

and Beck. JJ. May 20, 1921.
Appeal (#XI—720)—'Leave to Appeal to Supreme Court of Canada 

—When Granted—Special Ivcave ltv<|iiiiv<l—Matter of Public 
Importance.

Where spécial leave to appeal to the Supreme Court of Canada is 
required it should be granted only when the question at issue 
is of some public importance. Such leave cannot be granted 
upon the ground only that there may be error in the judgment 
of the Court appealed from.

APPLICATION for leave to appeal to the Supreme Court 
of Canada from the Alberta Supreme Court Appellate Divi­
sion in an action for damages arising from the sale of 
certain machinery. Application dismissed.

G. B. O’Connor, K.C., for appellant.
R. E. McLaughlin, for O’Neill-Morkin Machinery Co.
D. W. Mackay, for Green Bros.
The judgment of the Court was delivered by
Harvey, CJ.:—The plaintiff bought some machinery 

which was in the custody of an agent for sale with authority 
to sell. Without knowledge of the sale to the plaintiff the 
agent sold and gave possession to another party who moved 
the machinery. The plaintiff claimed damages from the 
principal and agent. The amount claimed was more than a 
thousand dollars but the defendants admitted that the plain­
tiff was entitled to the amount received for the machinery 
from the second purchaser and paid it into Court, thus 
leaving the amount actually in controversy between three 
and four hundred dollars. The trial Judge gave judgment 
in the plaintiff’s favor which was unanimously reversed on 
appeal.
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The plaintiff now applies for leave to appeal to the 
Supreme Court of Canada, while maintaining that he max 
have a right to appeal without leave.

Assuming that leave is necessary we have to determine 
whether it should be granted. Naturally any Court is loath 
to refuse anyone the privilege of questioning the correctne- 
of its decision, but we have a responsibility to the other 
parties and Courts which we must assume and fortunately 
we have numerous decisions of the Supreme Court of 
Canada which are binding on us which declare in a general 
way the principle to be applied, and from their decisions the 
general principle seems deducible that when special leave 
is required it should be granted only when the question is 
of some public importance.

In Fisher v. Fisher (1898), 28 Can. S.C.R. 494, in which 
the Court of Appeal of Ontario, with one dissenting Judge, 
had reversed the trial Judge, leave to appeal was refused, 
the Court unanimously holding that (p. 496), “it did not 
appear that the questions at issue in the case were of suffi, 
cient public importance to justify the court in making an 
order granting special leave to appeal.” This case shews 
that difference of opinion among the Judges as to the lav 
or its application is not to be a guiding principle. In 
Dominion Council of Royal Templars, etc. v. Hargrove 
(1901), 31 Can. S.C.R. 385, the same rule was applied as 
also in Att’y Gen’l for Ontario v. Scully (1902), 33 Can. 
S.C.R. 16, where a half dozen cases to the same effect are 
cited and it is stated that (p. 19), “such leave cannot be 
granted upon the ground only that there may be error in 
the judgment of the Court of Appeal.” When the amoum 
in controversy is over $1,000 there was and still is under 
the law applicable to this case an appeal as of right and in 
Goold Bicycle Co. v. Laishley (1903), 35 Can. S.C.R. 184, 
the judgment was for $1,000 exactly but the costs were over 
$2,000, and the judgment from which it was desired to 
appeal was one reversing the trial Judge but the leave wa 
refused. In Lake Erie & Detroit River R. Co. v. Marsh 
(1904), 35 Can. S.C.R. 197, in which the judgment was also 
for $1,000, leave was refused, but it was stated that (p. 
200), “where, however, the case involves matter of public 
interest or some important question of law or the construc­
tion of Imperial or Dominion statutes or a conflict of pro­
vincial and Dominion authority or questions of law applic­
able to the whole Dominion, leave may well be granted.”
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It seems clear that if nothing more is involved than the 
private interests of the parties regarding which the Court 
may have made a mistake in applying well recognised prin­
ciples of law which is the most that can be said in regard 
to this case, leave to appeal should not be granted.

The application should therefore be dismissed with costs.
Application dismissed.

REX v. KENNEDY.
Saskatchewan King’s Bench, Bigelow, J. April, 1921.

Intoxicating Liquor (||IIIG—M)—Keeping for Hale—Proof Iteyonil 
a Reasonable Doubt—Statutory Presumption—Proving le gality 
of Purpose in Having Possession—Hash. Temperance Act, 
R.8.H. 'MO, ch. 104 anil 1020 (Sask.) ch. 70.

On a charge for unlawfully keeping liquor for sale in contravention 
of the Sask. Temperance Act. the accused ought not to be con­
victed unless upon the whole case it is shown that he is guilty 
beyond a reasonable doubt. An appeal from a summary 
conviction will be allowed and the conviction quashed if the 
Appellate Court finds on the evidence below that the liquor 
found in the possession of accused was kept for a lawful pur­
pose although the accused may have laid himself liable to con­
viction upon a charge of keeping the liquor in an unauthorised

APPEAL from a summary conviction for unlawfully 
keeping liquor for sale in contravention of the Temperance 
Act, R.S.S. 1920, ch. 194, as amended 1920, (Sask.), ch. 70.

John Feinstein, for defendant appellant.
H. F. Thomson, for informant respondent.
Bigelow, J.:—This is an appeal from a conviction for 

unlawfully keeping liquor for sale. The evidence shows 
that the police constable, knowing that accused had re­
ceived a 5-gallon keg of liquor on January 31, 1921, ob­
tained a search warrant and went to his place of business, 
a livery barn, on February 1, and asked accused where that 
keg of liquor was. Accused did not attempt to conceal it; 
he took the constable to his private garage back of the 
house, which is some distance from his livery barn. The 
evidence shows that there were three buildings between 
the garage and the livery barn. There the accused lifted 
up some planks and showed the constable 11 bottles of 
liquor in a sack, and 10 bottles not in a sack, all wrapped 
in paper. The keg had been emptied into the bottles and 
had been placed outdoors on the east side of the livery barn, 
where it was found by the accused and shown to the con­
stable.
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Sask- On being asked why he had taken the liquor from the 
KB keg and put it into the bottles, and why he kept it under
---- the floor of the garage instead of in his dwelling, the ac-
R“ cused said his wife was opposed to him having liquor, and 

Kennedy he did not want his wife to know that he had so much an 
a keg ; that he had put it in bottles to take into the house 
that night and conceal it in the house from his wife.

Under sec. 73 of the Saskatchewan Temperance Act. 
K.S.S. 1920, ch. 194, “the burden of proving the right to 
have or keep or sell or give liquor (etc.) shall be on Un­
person accused of improperly or unlawfully having or keep­
ing or selling or giving.” [See sec. 73 as amended 1920. 
Sask., ch. 70.] This section means that possession of 
liquor in Saskatchewan is prima facie unlawful. Once pos­
session is proved, a conviction may follow if the accused 
is unable to satisfy the Court that he is not guilty. The 
common law rule is reversed ; the accused must prove his 
innocence to the satisfaction of the Court.

The accused swore that he did not keep the liquor for 
sale. If I believe him, he has proved that he did not com­
mit an offence ; if I do not believe him he has not proved 
his innocence. I quite agree with the contention of the 
prosecution that because accused swore he was innocent 
I do not have to accept that as sufficient proof that he was 
innocent.

In Rex. v. Covert (1916), 34 D.L.R. 662, 28 Can. Cr. Cas. 
25, 10 Alta. L.R. 349, a judgment of the Appellate Division 
of the Supreme Court of Alberta, Beck, J. says, at pp. 673, 
674 :—

“It will be objected, of course, that the magistrate may 
have disbelieved entirely the evidence on behalf of the ac­
cused and that it was open to him to do so. But in my 
opinion it cannot be said without limitation that a judge 
can refuse to accept evidence. I think he cannot if the 
following conditions are fulfilled : (1) That the statements 
of the witness are not in themselves improbable or unreason­
able; (2) that there is no contradiction of them; (3) that 
the credibility of the witness has not been attacked by evi­
dence against his character ; (4) that nothing appears in 
the course of his evidence or of the evidence of any other 
witness tending to throw discredit upon him; and (5) that 
there is nothing in his demeanour while in Court during the 
trial to suggest untruthfulness.”

In a later case of the same Court, Rex. v. Morin (1917)



60 D.L.R.] DOMINION LAW REPORTS 575

38 D.L.R. 617, 28 Can. Cr. Cas. 414, 12 Alta. L.R. 101, 
Harvey, C.J., discussing this judgment, says, at p. 619:— 
“It seems dear that all that is involved in this is that a 
trial judge should accept as trustworthy the evidence ten­
dered before him unless there is some reason for his not 
believing it."

The facts surrounding this case do not lead me to a con­
clusion that I should disbelieve the accused. The circum­
stances are somewhat suspicious but they are consistent 
with the accused keeping the liquor for his private use. The 
fact that the accused got a case of liquor on December 18, 
1920, and a gallon about New Year’s, does not seem to me 
to raise any presumption that he was keeping liquor for 
sale. That may have been for his own use, as he says it 
was.

The Crown also proved that in the fall of 1918, while 
driving a passenger in a livery car for which the fare was 
to be $8, the accused gave the passenger some liquor to 
drink and charged him $10 in all. This does not help me 
in coming to a conclusion as to whether accused kept liquor 
for sale on February 1, 1921. Neither does the fact that 
he might have been convicted under another section of the 
Act for keeping liquor in an automobile garage assist me 
on the question as to whether it was kept for sale.

In these liquor cases I agree with Beck, J., of the Alberta 
Court, that the accused ought not to be convicted unless 
upon the whole case it is shown that he is guilty beyond a 
reasonable doubt. All the facts in this case offered as mat­
ters of suspicion are quite consistent with the innocence 
of the accused.

For these reasons I accept the evidence of the accused 
that he kept this liquor for lawful purposes.

The appeal is allowed and conviction quashed with costs 
against the informant.

Conviction quashed.

IX RK FIAIREXCK SILVER MINING CO.
British Columbia Court of Appeal, Macdonald, C.J.A., Galliherand 

McPhillips. JJ.A. June 7, 1921.
Waters ($jIIA—HO)—Board of Investigation—Conditional Grant 

of Itight to Divert Flow of Cr<*ek for Mining Purposes—Certain 
Date Fixed to Make Beneficial lTae of Water—Cancellation of 
License Before Dale Fixed.

The Board of Investigation constituted under the Water Act, 4 
Geo. V. 1914 ( B.C.) ch. 81 having on July 9, 1919, made an 
order allowing the appellant who was the holder of two

B. C.

C. A.

Fi.okexck 

Ml xi xu Co.
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records giving his liberty to divert water from the Woodberr 
Creek for mining and other purposes, until November 1, 1924 
to make a beneficial use of the water for the purposes for whic! 
it was granted, cancelled his records and licenses because h 
did not make beneficial use of the water for a period of tim 
preceding that date. The Court held that the Board was in 
error in making this order, and that it should be set asid* 
and the appellant’s right restored under said records and con 
ditioMl IteVa—.

APPEAL by the company from an order of the Board of 
Investigation under the Water Act. Reversed.

C. R. Hamilton, K.C., for appellant.
S. S. Taylor, K.C., for respondent.
Macdonald, C.J.A.:—This is an appeal under sec. 50 of 

the Water Act, 1914, 4 Geo. V. (B.C.), ch. 81. The appel 
lant was the holder of two records made in 1896 and 1901 
respectively, giving the holder liberty to divert water from 
Woodberry Creek for mining and other purposes specified 
therein.

In 1915 the Board of Investigation constituted under 
said Act made enquiry concerning the waters of Woodberr 
Creek and after hearing all parties concerned, affirmed the 
validity of said records, and directed the Comptroller of 
Water Rights to issue to the appellant conditional licenses, 
in pursuance of powers in that behalf contained in sees. 
288 and 289 of the said Act, embodying terms inter alia 
that the works required to be constructed by the licensee 
before final license would be issued, were those necessary 
for the carriage and distribution of water, that the con­
struction of same should be commenced on or before June 
1, 1920, and should be completed and the water beneficially 
used for the purpose set out in the conditional licenses on 
or before November 1, 1924.

The order of the Board just referred to, refers in ils 
opening to June 14, 1916, as if that were its date but at the 
end contains these words: “Made and entered into the 9th 
day of July, 1919.” The conditional licenses bear the lat­
ter date.

Mr. Taylor contended that sec. 91 of the Act which pro­
vides for the issue of conditional licenses has no applica­
tion to a case where there were prior records, but I think 
said sec. 289 disposes of this contention.

On July 26, 1920, pursuant to sec. 17 of the said Act, the 
Comptroller of Water Rights served notice upon the appel­
lant, calling upon him to shew cause, at a meeting of the 
Board, why his conditional licenses should not be revoked
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on the ground that the same had not been acted upon or 
had ceased to be acted upon. The respondent in this ap­
peal, the Florence Silver Mining Co., Ltd., had applied to 
the Board for a license to divert water from the said creek 
and had requested the Board to cancel the appellant’s said 
licenses and his said records.

Counsel for the respondent in opening before the Board, 
clearly set forth the ground upon which cancellation was 
asked for and which he specified in these words : “No bene­
ficial use or attempt to use'the water has been made." The 
chairman of he Board also stated the ground of complaint 
to be “non-user.” Not a word was said about non-com­
mencement of the work within the time aforesaid.

By their order the Board of Investigation “Now determines 
that the powers granted under the said records and 
licenses have not been exercised in good faith for three 
consecutive years (and they direct the Comptroller of Water 
Rights to cancel the said records and said conditional 
licenses unquestionably for that reason).”

In giving this reason for their order of cancellation, the 
Board, it is evident, had in mind sec. 16 of the Act. That 
section as amended by ch. 102 of the Act of 1920, sec. 7, 
reads in part as follows :—“If the powers granted under 
any license shall not be exercised (in good faith and not 
colourably) for three successive years, the license shall be­
come null and void.”

Even if it can be said that this section is applicable to 
default in commencement of the work the case which the 
appellant was called upon to meet had solely to do with 
“non-user” of the water.

It is also to be noted, though I do not found my decision 
upon it, that the works which were to be constructed were 
really works of repair or re-construction of old works dam­
aged by fire. The appellant was under the impression that 
the commencement of construction of the works had refer­
ence not to this work of reconstruction and repair but to 
the works of 1896 when the dam flume and mining plant 
were constructed or in course of construction. If there was 
any legitimate ground of complaint that the appellant had 
not commenced the re-construction of the flume which had 
been partially burned within the time specified, one would 
expect that the Comptroller of Water Rights or the En­
gineer would have called the appellant’s attention to the 
fact and have given him the opportunity to rectify his omis- 
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sion before taking the drastic proceedings which were 
adopted here. There is no suggestion that delay, if any, in 
commencement of construction had rendered it difficult to 
make completion within the time specified. The nature of 
the work to be done and the evidence as to the time which 
would be required to do it makes it quite manifest that no 
just complaint could be found on the default, if any, in 
commencement of construction.

The situation then, as we find it in this appeal, is that 
while the Board of Investigation on July 9, 1919, made an 
order allowing the appellant until November 1, 1924, to 
make a beneficial use of the water for the purposes for 
which it was granted, they cancelled his records and 
licenses because he did not make beneficial use of the water 
for a period of time preceding that date. With respect, I 
think the Board was in error and that their order must be 
set aside, and the appellant’s right restored under said re­
cords and conditional licenses.

The respondents should pay the costs.
(iallihcr, J.A.:—I agree in allowing the appeal and with 

costs.
Mrl’hillips, J.A.:—I am in agreement with the reasons 

for judgment of my brother the Chief Justice.
Appeal allowed.

JAMIWNKV v. SMITH IIIIOH. <6 WILSON.
Saskatchewan Court of Appeal, Haultaln, C.J.S., Lament and 

Turgeon, JJ.A. July 7, 1921.
t'onlritelN (£111)—115)—Claim for Healing Building liy Sub­

contractor—Claim Itas.nl on letter*—Const ruction.
The plaintiff sued for 1122.50 being the cost of fuel and labour used 

in heating a building in course of construction. The defend­
ants were the contractors for and the plaintiff was a sub 
contractor. The plaintiff’s claim did not rest on the contract 
but upon a request alleged to be contained in two letters and 
an Implied promise to pay. The letters are as follows: — 

“Confirming our wire of today:—
Send in report on progress of work immediately, needed 

for architect. Is brickwork completed? State when ready 
for lather and electrician. Can you procure stove for tem 
porary heating owing to change in furnace?"

Dec. 10 th, 1918.
“The plumber has been asking us about the cutting for 

his trade. You will note on page 9 and 20 it clearly states 
that the cutting shall be done for these other trades. He also 
says that there is little coal and while we do not know why he 
should want a lot of heat It is to the advantage of everyone 
concerned to dry the building out as quickly as possible 
and we would suggest that you see the local bank manager
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and propose that If he supplies the fuel you will keep the Saak.
furnace gains so that Ihe building will bu thoroughly dry
for him to move in, he will no doubt be able to realize C.A.
that this will mean something to him from a health point
of view," Jaxowkkt

The Court held that there was no reuuest in the letters anti no 1*111
Implied promise on the part of the defendants to |iay for the bhiis_ ^ 
heating. Wtt.aox.

APPEAL by defendants from the judgment at the trial 
in an action to recover the cost of fuel and labour used in 
heating a certain building in course of construction. Re­
versed.

B. H. Squires, for appellants; H. J. Schull, for respondent. 
The judgment of the Court was delivered by 
Lament, J.A.:—The plaintiff sues for $122.30, being the 

cost of fuel and labour used in heating a building erected at 
Unity for the Royal Bank. The defendants were the con­
tractors and the plaintiff was a sub-contractor. The con­
tract between the parties required the plaintiff to provide 
all the materials and perform all the work mentioned in 
the specifications and shewn in the drawings, except the 
heating, roofing, sheet metal work, plumbing, and electric- 
wiring. By “heating” was meant the installation of the hot 
air furnace. The building was to be completed by Novem­
ber, 1918. The contract contained a clause by which it was 
agreed that if, by reason of alterations or other causes for 
which the defendants were responsible, the work was car­
ried into the cold weather, the defendants were to be liable 
to the plaintiff for the amount expended by him in heating 
the building. The specifications which were made part of 
the contract contained the following provisions :—

"The charge and care of the building until such time as 
the contracts are fulfilled, and the work accepted by the 
owners will be and remain with and at the risk of the con­
tractor or contractors for the several works, who will be 
responsible for any loss or damage to same that may occur 
during the progress of the work, until such time as the 
building is taken off the contractor’s hands."

The building was not completed in November, and the 
work was carried into the cold weather, but the plaintiff 
admits it was through no fault of the defendants. In 
August, 1919, the building was completed and the defen­
dants paid for the same in full, with the exception of the 
item sued for in this action, which they claimed they did 
not owe. The plaintiff does not claim to be paid the amount 
of these items by reason of anything contained in the con-
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tract. He bases his claim upon a request by the defendants 
and their implied promise to pay, which request, he says, 
was contained in two letters received by him from the de­
fendants, written one on November 6, 1918, and the other 
December 10, 1918. These letters read as follows:—

“Confirming our wire of to-day:—
Send in report on progress of work immediately, needed 

for architect. Is brickwork completed. State when ready 
for lather and electrician. Can you procure stove for tem­
porary heating owing to change in furnace.”

“December 10, 1918.
“The plumber has been asking us about the cutting for 

his trade. You will note on page 9 and 20 it clearly states 
that the cutting shall be done for these other trades.

“He also says that there is little coal and while we do 
not know why he should want a lot of heat it is to the 
advantage of everyone concerned to dry the building out 
as quickly as possible and we would suggest that you sec 
the local bank manager and propose that if he supplies the 
fuel you will keep the furnace going so that the building 
will be thoroughly dry for him to move in, he will no doubt 
be able to realise that this will mean something to him 
from a health point of view.”

Pursuant to the suggestion contained in the latter of 
these two letters, the plaintiff saw the manager of the bank, 
but he would not agree to supply the fuel. The plaintiff 
heated the building, and now seeks to recover the cost of 
heating for two periods, December 11 to December 31 and 
February 1 to February 22, as he says he did not require 
the heat during these periods for his own men, but that it 
was required for the other trades. The defendants counter­
claim for $109.73, being payments made by them to the 
plaintiff, which they assert the plaintiff agreed to refund if 
the architect did not allow the items which they repre­
sented, and that the architect subsequently refused to allow 
them.

The trial Judge gave judgment in favour of the plaintiff 
for the amount of his claim and dismissed the counterclaim. 
He allowed the plaintiff’s claim because he inferred from the 
letters above quoted, and from the fact that the defendants 
knew or ought to have known the nature of the work being 
done during the periods claimed for, that the defendant- 
expected the plaintiff would keep the building sufficiently 
warm for the other sub-contractors, and that it was unrea
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sonable to expect the plaintiff to do it at his own expense.
With deference, I am of opinion that this conclusion can­

not be supported. The plaintiff’s claim does not rest on the 
contract, but upon a request alleged to be contained in the 
above letters and an implied promise on the part of the de­
fendants to pay. I cannot find any such request in the 
letters. The letter of November 5 suggests the purchasing 
of a stove for temporary heating owing to a change in the 
furnace. The clear meaning of this is, that the defendants 
having made changes in the furnace, would not be able to 
have it installed so that the plaintiff could use it for any 
temporary heating he required, and they ask him to pro­
cure a stove until the furnace could be ready. He did pro­
cure a stove, but he is not asking to be paid therefor. What 
he is asking for is payment of the fuel he used and costs 
of having it put in the stove or furnace. Had the furnace 
been installed, there would have been no necessity for pro­
curing the stove, but the plaintiff would have had to pro­
vide the fuel which he required. There is no request in 
that letter to purchase fuel on the defendants’ account. 
Neither is there in the letter of December 10. That letter, 
instead of intimating that the plaintiff could obtain fuel on 
the defendants’ account, suggests that he should endeavour 
to induce the manager of the bank to supply it. The man­
ager of the bank refused, but the letter contains no intima­
tion that if the bank refused to supply fuel the defendants 
would pay for it. I am, therefore, of opinion that the plain­
tiff has failed to establish any implied promise on the part 
of the defendants to pay for the heating.

The defendants’ counterclaim for a return of moneys paid 
rests upon the allegation that the plaintiff’s representative 
agreed, as a condition of his getting paid, that the money 
should be returned if the architect refused to allow the 
items. The plaintiff’s representative absolutely denies 
making any such agreement. As the Judge dismissed the 
counterclaim, I take it he accepted this denial. The counter­
claim was, therefore, properly dismissed.

The appeal, in my opinion, should be allowed with costs, 
the judgment below set aside, and both claim and counter­
claim dismissed with costs.

Saak.

C.A.

Janowrky

Smith
Bros. & 
Wilson.

Appeal allowed.
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Que. IŒX v. LA MUE.

K.B. Quebec King's Bench. Lamothe, C. J., Lavergne, Carroll, Pelletier 
. ud Marti», JJ. October 27. lilt,
Rkx Evidence (8X1F—781 )—False Pretenses — Criminal Intent— 
v- Evidence of Subsequent Acts—Admissibility of, to Establish,

On a charge of obtaining a promissory note under false pretences 
and with intent to defraud, there was evidence that at dates 
subsequent to the offence charged, the prisoner obtained notes 
from other persons by false pretences similar to those used 
on the occasion charged in the indictment. The Court held 
this evidence admissible not as corroboration of the act 
charged but as tending to establish criminal intent.

APPEAL by way of stated case from a conviction for 
obtaining a promissory note by false pretences. Affirmed.

Labrie was charged with having obtained from one Gag­
non, under false pretences and with intent to defraud the 
said Gagnon, a promissory note for $200. He was found 
guilty, but on April 30, 1919, he obtained leave from the 
Court of King’s Bench to have the following questions re­
served for the decision of the Court of Appeal. These ques­
tions are drawn up as follows:

(a) As to the proof made at the time of the trial to the 
effect that subsequently to the obtaining of the signature 
of the man named Gagnon the accused obtained from a 
man named Pard $1,200 which he converted to his own use.

Was this evidence of any legal value or effect, seeing 
that previously good and legal proof had been made that 
the accused had obtained a promissory note from said Gag­
non by false representations, as per depositions of C. Gag­
non, J. B. Bouchard and A. Gagnon, and that, although 
objection was entered in the deposition, there was no ruling 
asked or given as to the legality of the proof objected to : 
(b) As to the proof of obtaining other amounts subse­
quently to the obtaining of the signature of Gagnon, in the 
name of a company called Auto-Piston-Ring, which amount 
he had also converted to his own use. Was this evidenc 
of any legal value or effect, under the circumstances above 
mentioned, and was the omission under the said circum­
stances by the trial judge to declare to the jury that this 
evidence objected to was illegal, prejudicial to the accused ?

The Court of King’s Bench was called upon to decide if 
this evidence was legal.

The facts are set forth in the following notes :
C. C. Cabana, for appellant,
J. Nichol, K.C., and A. C. Hanson, for the Crown.
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Lamothe, CJ.:—The reserved case which is submitted to «“e- 
us reads as follows: (See above). K g

“After studying the record, I am of the opinion that the ----
giving in evidence of the facts mentioned in the reserved “ 
case did not cause a substantial wrong to the accused and Lmwik.
that according to article 1019 of the Crim. Code, the ver­
dict should not be set aside. Without taking these ex­
traneous facts into consideration, there was sufficient evi­
dence of the guilt of the accused. We are not called upon 
to interfere.

Pelletier, J.:—The accused has obtained a reserved case 
and he submits to our attention several questions of which 
three deserve consideration. In order the better to under­
stand them, it is necessary to review in a few words the 
facts which have been proved against the accused.

Labrie was manager of a concern known as the Auto- 
Piston-Ring Co. Gagnon was one of the shareholders of 
this company, together with Rev. Mr. Cote and a number 
of others. The company was in need of funds. It is clearly 
established by several uncontradicted witnesses that Labrie 
called on Gagnon and represented to him that the other 
shareholders had signed a note or notes to raise an amount 
of $1,000, and that Gagnon as a shareholder should do like 
the others and sign a note for $200. Gagnon hesitated, 
and Labrie then represented that the Rev. Mr. Cote had 
himself signed, as the other shareholders had done. The 
representation of this fact overcame Gagnon's opposition, 
but he decided to confirm its truthfulness by telephoning 
to the Rev. Mr. Cote. Unfortunately he could not be reached 
by telephone, but Gagnon was satisfied with Labrie’s con­
sent to his calling up the cure to corroborate his assertions, 
and he came to the conclusion that Labrie was telling the 
truth. He therefore signed the note in question. The cure 
had not signed, as represented by Labrie, and Gagnon’s con­
sent was obtained under false pretences.

The accused now says that the Crown proved illegally 
that Labrie had discounted the note obtained from Gagnon 
and converted the proceeds thereof to his personal use, 
that this was not the offence with which Labrie was 
charged, but proved an entirely distinct intention to steal 
or to convert to his own use, and that the evidence adduced 
under this head by the Crown was of a nature to pre­
judice the jury against the accused.

I do not believe that this contention is well founded. The
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que- evidence adduced by the Crown on this point was that, at 
K.u. a subsequent meeting of the shareholders of the company,
---- Labrie was asked what he had done with the proceeds of
rvkx the Gagnon note, and that he replied that this did not con- 

Lauhk. cern the company, that Gagnon’s note was a personal matter 
between himself and Gagnon and that he had no account to 
render in this connection.

I think that this evidence was legal as shewing Labrie's 
guilty intention when he obtained Gagnon’s signature to the 
promissory note, and further as corroborating the evidence 
that Labrie had made use of false pretences to obtain 
Gagnon's signature.

We are asked in the second place if the Crown adduced 
illegal evidence in asking the witness Bouchard how he 
had “understood" the conversation between Gagnon and 
Labrie, when the latter obtained Gagnon’s signature to the 
promissory note. Bouchard answered “My impression was 
that the note was made for the company.”

If this answer of Bouchard's stood alone, the question 
now submitted to us might be seriously considered, but 
if the whole of Bouchard's evidence is read together, it 
appears that Bouchard was unable to repeat word for word 
the conversation between Gagnon and Labrie. That is 
self-evident. All he did was to reproduce it as well as he 
could from memory, and if at a given moment he made use 
of the word "impression" this does not render his evidence 
illegal to the extent of causing any prejudice.

The accused further complains that the evidence adduced 
by the Crown went so far as to implicate him on a charge 
of having on another occasion obtained from one Pard a 
sum of $1,200, again for the Auto Piston Ring Co., and hav­
ing converted this sum to his own use.

The jury must have been prejudiced against Labrie as a 
result of this evidence of a considerable conversion abso­
lutely foreign to the charge. The Pard.affair was a much 
too important part of the evidence. The Crown’s answer is 
that the Pard matter was not brought up by the prosecution 
but by the accused himself.

That is quite true. It was indeed in the course of the 
cross-examination on behalf of the accused of the witness 
Rodrigue that this Pard matter came to light, but Rod­
rigue’s answers to the attorney for the defence on this 
point were not of a nature to cause prejudice. I think that 
the Crown was at fault in returning to this subject in its re-
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examination of the witness Rodrigue, and in obtaining from 
him answers of a nature to compromise Labrie in connec­
tion with the Pard matter. In fact, Rodrigue in the course 
of his re-examination swore that Labrie had converted to 
his personal use the $1,200 he had obtained from Pard.

But the Crown understood that all this evidence might 
lead to injustice, and recalled the witness Bouchard to es­
tablish that Rodrigue was in error in stating that Pard's 
$1,200 had not been remitted to the company. In fact, Bou­
chard, who was one of the officers of the company, produced 
the company’s bank book and shewed that Labrie had de­
posited the money received from Pard to the company’s 
credit. Any prejudice that might have resulted from Rod­
rigue’s evidence on this point was thus removed.

It is true that Bouchard proved that of the $1,200 re­
ceived from Pard and deposited to the company’s credit, 
Labrie withdrew on the same day a sum of $800 for his 
personal use. The witness goes on to say, however, that 
Labrie would not have withdrawn that amount by a cheque 
signed by him alone, but that a signature of another officer 
of the company, Bouchard himself, was required on this 
cheque for $800 before Labrie could cash it. Bouchard 
admits that he signed it, because Labrie represented that 
the company owed him that amount. Bouchard having 
consented to sign the cheque for this reason, Labrie to ail 
appearance withdrew monies which were due to him. I 
think that this evidence explained matters satisfactorily 
and removed the prejudice that the incident might other­
wise have caused to Labrie.

As to the evidence that the accused also made use of 
false pretences in obtaining other amounts, I do not think 
that the verdict should be set aside on that score.

This sort of proof, and my remarks also apply to the Pard 
incident, is admissible in cases in which false pretences are 
charges, for the purpose of establishing intention and guilty 
knowledge. The jurisprudence is fixed on this point.

I think that the verdict is valid.
Martin, J. :—The evidence in the case in the Court below 

has been transmitted to this Court, and after consideration 
of the same, we have arrived at the conclusion that the 
verdict must stand.

To constitute the offence of obtaining by false pretenses, 
it is perhaps elementary to state that four essentials are 
necessary, viz.:—1. There must be a false statement, which
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represents as existing, something which does not exist, 01 

which represents as having happened or having existed, 
something which has not happened or has not existed ; 2. 
The offender must have known at the time of making the 
false statement or representation, that it was false; 3. Thi 
goods or money in question must have been parted with in 
consequence of and through the false representation ; and 
4. The false statement or representation must have been 
made with the intent to defraud.

As appears from the evidence and in the opinion of the 
trial Judge, good and legal proof was made that the accused 
had obtained by false representation the promissory note 
as charged in the indictment.

Objection is made that evidence was improperly allowed 
that the accused had fraudulently obtained other sums from 
other people in matters arising out of the conduct of this 
same company.

It has been frequently held that where there is evidence 
that, at dates subsequent to the offence charged, the pris 
oner obtained goods from other persons by false pretense 
similar to those used on the occasion charged in the in 
dictment, on trial such evidence is admissible when it point 
to one and the same system of fraud and a connected 
scheme of dishonesty. Not as corroboration of the aci 
charged but as tending to establish criminal intent—Crank 
shaw’s Criminal Code, 4th ed. p. 446 and authorities there 
cited.

Moreover it appears that the enquiry as to other acts 
and incidents was provoked by the cross-examination by 
counsel for the accused of a witness, one Geo. Rodrigue. 
He was asked if the company was in need of money to pa> 
salaries, to which he replied that it was difficult to say a? 
the accused had a few days previously received $500 from 
one place, $500 from another and later $1,200 from one 
Pard. From the enquiry so opened up, it developed tha' 
the Pard money was deposited to the credit of the compan 
and the accused drew out for his own purposes $800 of 
same.

The objection as to the admissibility of this evident-' 
under the circumstances disclosed in this case, is unfounded 
and such objection should have been, as it practically was. 
overruled by the trial Judge in the Court below.

Question "a” should be answered “Yes as evidence of 
criminal intent.”
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To the first part of question “b" “Yes, as evidence of CJUe 
criminal intent.” k.b.

To the second part “No.”
Judgment. “Having heard the said Athanase T. Labrie Rtx 

by his counsel upon the merits of the questions reserved lliram
by the Judge of the Court of King’s Bench (criminal side), 
sitting in and for the district of St. Francis, for the opinion 
of decision of this Court, to wit:

“(a) As to the proof made at the time of the trial to the 
effect that subsequently to the obtaining of the signature 
of the man named Gagnon the accused obtained from a man 
named Pard $1,200 which he converted to his own use, as 
per deposition of George Rodrigue, pp. 37 and 38.

“Was this evidence of any legal value or effect, seeing 
that previously good and legal proof had been made that 
the accused had obtained a promissory note from said Gag­
non by false representation, as per deposition of C. Gagnon, 
J. B. Bouchard and A. Gagnon, and that, although objec­
tion was entered in the deposition, there was no ruling 
asked or given as to the legality of the proof objected to?

“(b) As to the proof of obtaining other amounts sub­
sequently to the obtaining of the signature of Gagnon in 
the name of a company called Auto Piston Ring, which 
amounts he had converted to his own use.

“Was this evidence of any legal value or effect under 
the circumstances above mentioned and was the omission 
under the said circumstances by the trial Judge to declare 
to the jury that this evidence objected to was illegal, pre­
judicial to the accused ?

“Having heard and considered the case stated by the said 
Judge; having heard what was said by counsel appearing 
on behalf of the Crown ; having examined the evidence ad­
duced at the trial in the Court below and deliberation on 
the whole being had ; it is, by the Court of Our Sovereign 
the King now here, considered that there is no error in the 
judgment appealed from, to wit; the judgment rendered 
by the Court of King’s Bench (criminal side), sitting in and 
for the district of St. Francis, on December 11, 1918;

“Considering that question (a), in the said stated case 
should be answered “Yes, as evidence of criminal intent."

“Considering that the first part of question (b), of the 
said stated case should be answered “Yes, as evidence of 
criminal intent”, and to the second part of said question 
(b), “no."
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"Doth dismiss the said stated case, and doth in conse­
quence adjudge that the conviction be affirmed and th- 
same is affirmed with costs ; and it is ordered that an entry 
hereof be made of record in the said Court of King’s Bend- 
(criminal side), sitting in and for the district of St. Francis, 
and that the record herein be remitted to the said Couri 
for such further order and proceedings as to law and jus­
tice may appertain."

. Conviction affirmed

ItKX v, BREWER.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuari 

and Beck, JJ. April 29, 1921.
Perjury (SHI—<«>)—Affidavit of Justification of lloml—Default — 

Judgment—Examination fur Discovery In Aid of Execution— 
t'ont radie tory Statements—Necessary Proof—Trial Judg-
Withholding Part of Examinât Ion from Jury on Trial for— 
Right of Jury to Have Whole of Examination for Vonsldil 
at Ion—New Trial,

On a prosecution for perjury for knowingly, willfully and cor 
luptly swearing in an affidavit of justification to a bond for 
security for costs that he was worth $400 over and abo\ 
what was sufficient to pay all his just debts and over ami 
above his exemptions, the Court held that the examination 
of the defendant for discovery in aid of execution on th. 
judgment recovered on the bond In respect of which he mad" 
the affidavit of justification was sufficient to justify the jur 
in finding It to constitute a contradiction of the affidavit of 
justification, and also to justify the conclusion that of the 
two contradictory statements It was the affidavit which was

The accused was entitled to have the whole of his examination for 
discovery considered by the jury, and when the trial Judg- 
reads certain portions of the examination to them, and pra 
tically withdraws from their consideration all parts of the 
examination except those quoted, the accused is entitled to 
a new trial.

CASE RESERVED as to certain questions of law in r. 
case of perjury tried before Simmons, J., with a jury, in 
which there was a verdict of guilty.

A. H. Clarke, K.C., for appellant.
James Short, K.C., for the Crown.
The judgment of the Court was delivered by
Beck, J.:—This is a case of a charge of perjury tried bi 

fore Simmons, J., with a jury, in which there was a verdi- 
of guilty and in which the trial Judge reserved certain 
questions of law.

The defendant is charged with knowingly, willfully ami 
corruptly swearing in an affidavit of justification to a boi I
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for security for costs that he was worth $400 over and above 
what was sufficient to pay all his just debts and over and 
above his exemptions.

He was sued upon the bond and judgment having been 
obtained against him, he was examined under oath in the 
action by way of discovery in aid of execution and his de­
positions thus taken were put in as part of the Crown’s 
case in the prosecution for perjury.

It is urged in his behalf as a matter of law, that assuming 
the defendant’s statements on his examination for dis­
covery are a contradiction of his statements in the affidavit 
of justification, this is insufficient to justify a conviction 
for perjury in the affidavit of justification inasmuch as it 
does not appear which of the contradictory statements is 
the false one.

Section 1002 of the Criminal Code, R.S.C. 1908, ch. 146 
enacts that in prosecutions for perjury no person shall be 
convicted upon the evidence of one witness, unless such wit­
ness is corroborated in some particular by evidence im­
plicating the accused.

This provision is used to assist the argument in favour of 
the accused although the principle involved in the argu­
ment in the defendant’s behalf does not necessarily depend 
upon the application of this statutory provision.

There are some half dozen cases referred to in all the 
books touching the point raised. In Crankshaw's Criminal 
Code (1915), 4th ed., p. 164, notes to sec. 171, it is said:— 
“If in two causes, or, in one cause, at different examinations 
or at one examination, a witness swears to two opposite 
and irreconcilable things he commits perjury by that one of 
the two statements which is false, but not by that one which 
is true. And though what he said when he told the truth 
may be shewn in evidence against him on an indictment 
for false statement, still there must be evidence over and 
above his own contradictory statements as to which of them 
is false.” Reg. v. Hughes (1844), 1 Car. & Kir. 519; Reg. 
v. Hook (1858), Dears. & B. 606, 4 Jur. (N.S.) 1026; 8 Cox 
C.C. 5. And at p. 165 it is said, “It is not a necessary conse­
quence that a person has committed perjury when he has 
sworn on two different occasions, to conflicting statements, 
for mere are cases in which a person might honestly swear 
to a particular fact from the best of his recollection and be­
lief, and, at a subsequent time from other circumstances, be 
convinced that he was wrong and swear to the reverse. So 
that the mere fact of a person swearing one thing at one
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time, and another at another, is not sufficient to convict him 
of perjury where there is no other evidence adduced to shew 
which is true and which is false. (R. v. Jackson, I. Lew. 
270). [Jackson’s case (1823), II. Lew. 270?]

“But where one witness proves the falsity of the ac­
cused’s sworn statement, which is the subject of an indict 
ment, contradictory written statements of the accused, 
though not made upon oath, have been held to be a suffi­
cient corroboration. (R. v. Mayhew (1834), 6 C. & P. 
315.)”

In R. v. Harris (1822), 5 B. & Aid. 926, 106 E.R. 1430, 
the Court of Queen’s Bench held that an indictment charg­
ing the defendant with perjury because he had sworn at 
one time one way and at another time another way, and 
then saying "So he was guilty of perjury" was insufficient: 
that the indictment must allege which of the statements 
is the false one; and that the evidence must establish the 
falsity of the statement in respect of which the perjury is 
alleged.

R v. Knill (1822), reported in a note to R. v. Harris, 
supra, was a case in which it was contended that the only 
evidence was the two contradictory statements under oath 
of the accused. The Court, however, held that this evi­
dence was sufficient inasmuch as the contradiction was by 
the accused himself and the jury might infer from the cir­
cumstances a motive for the falsity of the statement in re­
spect of which the perjury was laid.

R. v. Knill is questioned. In Reg. v. Hook, 8 Cox C.C. 
5 at pp. 9, 10, Pollock, C.B., says of it:—“It appears to me 
to be quite clear, even assuming the case of R. v. Knill as 
not quite safe to be acted upon (though certainly it is sup­
ported by the Court of King’s Bench, as constituted in the 
time of Lord Tenterden, and also supported according to 
the authority of Chambers, J., by the Whole Court of King' 
Bench in the time of Lord Mansfield) and that the prob 
ability is that no judge would act upon it without sonr 
confirmatory evidence, that in this case there is abundan 
confirmatory evidence."

In Russell on Crimes, 7th ed., p. 514, note (b) R. v. Knill 
and an anonymous case, apparently to the same effect, arc 
discussed and it is said:—"But supposing those cases go 
the length of establishing the proposition that the defend­
ant’s own evidence upon oath is sufficient to contradict th 
evidence on which the perjury is assigned, it is conceived
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that they cannot be supported”; but the writer puts it on 
the ground substantially that it would be left in doubt 
which of the oaths was the false one. The decision in R. 
v. Knill, however, seems to be one applied to a case where 
the facts excluded such a case. The short expression used 
in the report “The jury might infer the motive from the 
circumstances” seems to mean that, while if nothing more 
appeared than two contradictory oaths of the accused a con­
viction would not be justified, a conviction would be justified 
if from the other evidence it could be reasonably inferred 
that it was the oath in respect of which the perjury was 
charged that was false. Interpreted in this sense 1 think 
that R. v. Knill ought to be accepted as sound law.

R. v. Cleland (1901), 20 N.Z.L.R. 509 is a decision of the 
New Zealand Court of Appeal. The head note is as fol­
lows:—“The fact that a person accused of perjury made a 
statement, on an occasion prior to his giving evidence on 
oath, absolutely contradictory to his subsequent statement 
on oath is not sufficient evidence of the falsity of his state­
ment on oath to justify a conviction, though the prior con­
tradictory statement is testified to by two witnesses. Dicta 
in R. v. Hook followed. R. v. Knill not followed.”

In New Zealand there is a statutory provision similar to 
ours requiring corroboration in a case of perjury. The 
question is also dealt with in 9 Hals, tit “Criminal Law," p. 
198, especially note (c).

It must, it seems to me, be taken as undoubted law that 
it is not sufficient to prove merely a statement by the ac­
cused, whether made under oath or not and whether made 
before or after the sworn statement in respect of which 
perjury is charged contradicting that statement, to justify 
a conviction (inasmuch as it does not appear which is the 
false statement) but there must be evidence (in addition 
to the accused’s contradictory statement) shewing the fal­
sity of the statement in respect of which the perjury is 
charged, and consequently in such a case there must be 
evidence over and above the defendant’s contradictory 
statements to establish the falsity of the statement in 
respect of which the perjury is charged.

In England in 1911 the Perjury Act 1-2 Geo. V. (Imp.) ch. 
6 was passed. Section 13 provides that a person shall not 
be liable to conviction for perjury “solely upon the evidence 
of one witness as to the falsity of any statement alleged 
to be false.”
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Alta; It is undoubtedly on the question of the falsity of the 
Apii. Dlv. statement in respect of which the perjury is charged that

---- further evidence was required at common law and is re-
R‘x quired by our statute and by the English statute. See 

Eiuum Archbold’s Criminal Pleading, Evidence and Practice, 25th 
ed„ pp. 1130-1; 1134-5.

But it seems to me that neither our statute, nor the Eng­
lish statute, nor that of New Zealand, was intended to meet 
the case of two contradictory oaths by the accused ; but only 
the case of one witness produced at the trial to contradict 
the statement sworn to by the accused in respect of which 
perjury is charged—such a single witness must be cor­
roborated by some additional evidence not necessarily an­
other witness ; and that the case of the two contradictor,! 
sworn statements of the accused is to be dealt with on the 
principles indicated in the cases already referred to.

The examination of the defendant for discovery in aid 
of the execution on the judgment recovered on the bond in 
respect of which he made the affidavit of justification in my 
opinion is not only sufficient to justify a jury on finding it 
to constitute a contradiction of the affidavit of justification 
but alsq to justify the conclusion that of the two contra­
dictory statements it was the affidavit which was false.

Inasmuch as I think the statutory provision for corrobo­
ration has no application, this virtual admission by the dv 
fendant if so found by a jury, would be sufficient proof of 
the falsity of the affidavit without other evidence, the evi­
dence of the deputy sheriff of the existence in the sheriff's 
hands at the time of a number of executions against the 
defendant, could, I think, be taken to be sufficient corrobora­
tion if it were necessary, as 1 think it is not.

What I have said sufficiently answers, I think, the point 
in the minds of counsel intended to be covered by the lsi 
and 3rd questions submitted to us—viz., the sufficiency of 
the evidence generally and its sufficiency from the point of 
view of its being a case of two contradictory statements of 
the defendant.

But there remains the second question, namely:—“Was 
the judge’s charge to the jury right in stating that in vie» 
of the admissions, made by the accused upon his examina 
tion under oath in another proceeding, that he did not have 
more than $400 or $500, that it did not seem necessary to 
take up any more time discussing whether or not he (the 
accused) was worth the sum of $400 over and above hi:
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just debts; it seems to me there is a straight admission 
there that he was not.”

The affidavit of justification was made on April 26, 1919. 
The examination for discovery took place on November 6, 
1920.

In his examination the defendant said that “a couple of 
years ago," his father having died, he received from his 
estate $400 or $500. As presumably this was cash, there 
is no question of exemptions. There was, however, a ques­
tion of debts. Though in the course of his examination the 
accused admitted there were several judgments against him 
and seemed to admit that he owed a considerable sum in 
respect of them, yet after being examined as to the nature 
and circumstances of the '’ebts, he said that in one instance 
the liability was that of two others besides himself and that 
he had satisfied his share; that in another instance his wife 
had paid the judgment, and he subsequently stated as fol­
lows:—“Q. It was not right that you were worth $400 or 
$500 merely because you had certain money in your 
pockets? A. There was not much against me. Q. About 
$600 or $700 at least? A. Only about $160. I think it 
would be a little over $100. Q. So that you would not be 
worth $400 at that time, would you? A. Pretty nearly. 
Q. What do you mean by pretty nearly ? A. I would not 
he much short. Q. You would be short, would you not ? 
A. Not much. Q. You would not be worth $400? A. 
Very nearly. I had over $400 in my pocket.”

The examination consisted of about 450 questions and 
answers. There is nothing to indicate that the jury had 
it while deliberating. The Judge read to them some por­
tions of the examination and then made the observation 
complained of. He did not read the portion which I have 
quoted. It seems to me that this was practically with­
drawing from the jury the consideration of all parts of the 
examination, except those quoted by the Judge, something 
perhaps specially important in view of evidence as to 
the change of the bond and affidavit from $200 to $400 and 
the defendant’s assertion that he was not sworn on the 
second occasion. The accused was entitled to have the 
whole of his examination considered by the jury. Arch. 
Grim. Prac., 25th ed., p. 382.

In the result, although on the evidence I think there was 
sufficient evidence on which the jury could convict, thougn 
I think they might have declined to do so, I think a new 
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trial should be directed on the ground o misdirection.
New trial ordered.

KVER80X v. HOIK*SON.

Saskatchewan King's Bench, Embury, J. January 10-, 1921.
Vendor ami Purchaner (8IE>—38)—Agreement for Sale ami Pur­

chase of Isanti—Failure to Pay Purchase Money—Extension 
of Time—Terms—Right a of Parties.

Where an extension of time is granted for making the payments 
due under an agreement for the sale and purchase of land it 
should only be granted on such terms as if complied with 
would provide ample security as the Court although leaning 
towards indulgence must not make an order which would be 
inequitable to the vendor.

APPEAL from an order of a Local Master extending the 
time for redemption in an action for cancellation of an 
agreement for sale of land. Varied.

H. Fisher, for plaintiff ; P. H. Gordon, for defendant.
Embury, J.:—The principles by which the Court is to be 

guided in extending the time for redemption in foreclosure 
actions would appear to be: (1) That there must be ample 
security; (2) That the mortgagor has a reasonable prob­
ability of obtaining the money wherewith to pay the mort­
gage debt.

In such a case as this (being the latest of several applica­
tions for extension) it is required to be proved that there 
has been unexpected delay in obtaining the money, and the 
probability that the money will be forthcoming must be a 
strong one. See Idington v. Trusts and Guarantee Co. 
(1917), 34 D.L.R. 86, at pp. 90, 91, 11 Alta. L.R. 337, and 
the cases therein referred to. And where an extension of 
time is granted, it should only be on payment of all arrears 
of interest and costs in full. See Eyre v. Hanson (1840), 
2 Beav. 478, 48 E.R. 1266, and Coombe v. Stewart (1851), 
13 Beav. Ill, 51 E.R. 44. In cases such as this, “when the 
question decided is in the discretion of the Judge, the 
general rule is that the Court of Appeal will not interfere 
unless the discretion has been exercised on a wrong prin­
ciple.” See McGregor v. Peterson & Williams (1916), 27 
D.L.R. 788, 9 S.L.R. 196.

The Local Master gave his reasons for the order herein 
as follows:—“My reason for granting this extension is that 
the defendant, although he has had an extension from time 
to time, has had no crop from which to make payment- 
That this fact has evidently been recognised by the plain-
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tiff himself by his entering into an agreement for an ex­
tension of time to November 1, 1920. That my order now 
given gives the plaintiff as much or more than he would 
have received under that extension agreement. Further 
that I am always inclined, so long as the defendant shews 
that he is doing his utmost to make payment, to give him 
every opportunity to make a settlement and save his prop­
erty."

The inclination as stated by the Local Master in the last 
sentence of his reasons is one which cannot help but meet 
with approval. And his reason as set out in the first sen­
tence thereof accounts for the delay in making payment. 
But on the authorities this is not sufficient, and the terms 
imposed by the Local Master fall short of what is required. 
In the present circumstances it would not be difficult 
to impose such terms as if complied with would pro­
vide ample security. This could be done by insur­
ing that the sum outstanding at the expiry of 
the period for redemption should approximate $2,000. 
To ensure this it would be necessary to provide 
for the immediate payment of (1) All arrears of 
taxes; (2) All arrears of interest; (3) All costs; (4) A 
further sum of about $200. This would leave ample security. 
But this application is the latest of a number of applica­
tions for extension, and the vendor has rights which must 
not be overlooked. If indulgence is to be granted for ten 
months (a very long term, but the only one of any benefit 
by reason of the annual crop) then there should be a strong 
probability that the amount due on November 1 next will 
be paid in full. The Court leans towards indulgence where 
it can be granted to one without injury to another. To grant 
this extension without there being a good prospect of full 
payment would in my judgment be grossly inequitable to 
the vendor. It is therefore to be considered what is the 
probability of payment in full on November 1 next, provided 
the above terms are imposed and complied with. The de­
fendant conducts a garage in Swift Current and does not 
live on the farm. There are 60 acres to be put in crop this 
year. See defendant’s affidavit of November 27, 1920 
These are practically the only two facts which we have on 
which to rely on coming to a conclusion in the matter. In 
my judgment, with an average crop selling at less than 
present prices, it would be probable that the defendant 
would be able to make such a payment as would reduce the 
balance payable to considerably below $1,000, in which case
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the balance could, I have no doubt, be raised by way of first 
mortgage loan.

Accordingly the time for redemption will be extended to 
November 1 next, provided the defendant do, before 
February 20, 1921:—(1) Pay all arrears of taxes and in­
terest and penalties thereon; (2) Pay all arrears of interest;
(3) Pay all costs, including the taxed costs of this appeal;
(4) Pay a further sum of $200. In default there will be a 
final order for cancellation. Costs to appellant.

Judgment varied.
IIAKKH I.VMIIKK CO. LTD. v. I KK KT AU 

Saskatchewan District Court, Taylor, J. April 21, 1921. 
Judicial Kale (gIV—:£>)—Application to Confirm—Right of 

Highest Bona Fide Bidder to bo Declared Purchaser—-Mech­
anic’s Lien Action.

An application to confirm a sale of land sold under a judgment 
of the Court to realise a mechanic's lien is analogous to the 
application for a certificate and the highest bona fide bidder 
at such sale provided he shall bid a sum equal to or higher than 
the nsMtcd price It there is any, should be declared the 
purchaser, unless the Court or Judge on the ground of fraud 
or improper conduct in the management of the sale, either 
opens the biddings, holding such bidder bound by his bidding, 
or discharges him from being the purchaser.

[Canada Permanent Mortgage Co. v. Jesse (1909), 2 S.L.R. 251; 
Re Joseph Clayton (1920) 1 Ch. 257, referred to.]

APPEAL by plaintiff from an order made in a mechanic’s 
lien action by a District Court Judge on an application to 
confirm a sale of certain lands sold under a judgment of the 
Court to realise the claimant’s lien. Reversed.

H. D. Pickett, for appellant.
E. S. Williams, for Weyburn Security Bank.
W. D. Graham, for defendant.
Taylor, J.:—On the return of the motion of the plain­

tiff to confirm the sale, the defendant who had been served 
with notice of motion appeared and opposed the application. 
He had not entered an appearance but had, without an 
order, been served with notice of the motion.

The disposal made by the Judge of the District Court of 
the application to confirm is peculiar. Under the order 
nisi directing sale it had been directed that the amount of 
the lien be paid into Court within 5 months after the clerk’s 
certificate which was July 14, 1920. This time is extended 
by the Judge of the District Court until December 31, 1921, 
and application for confirmation of the sale is adjourned
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until December 31, 1921, and leave is given to the pur­
chasers to withdraw as purchasers on or before December 
31, 1921. In such event they are entitled to have the pur­
chase price paid into Court by them returned to them, and, 
in the event of their withdrawing, the plaintiff is to be at 
liberty to apply for a further order and reference in respect 
to the mechanic’s lien. The defendant is to pay the costs.

As pointed out in the judgment under review, no objec­
tion to the regularity of the proceedings under which the 
sale was had herein is raised, nor is there any suggestion 
of any impropriety in directing the sale or in the conduct 
thereof. The Judge arrives at the conclusion that owing 
to the conditions prevailing in the district in which the de­
fendant resides he has had no crop for some years, and the 
Judge is of the opinion that the defendant's prospects for a 
good crop in 1921 are excellent, and that with careful 
handling by the defendant of his business affairs he should 
be able to clear off all liabilities which are charged against 
his land. In the exercise of what the Judge conceives to be 
a just, reasonable and equitable discretion, the defendant 
should be given a further opportunity to redeem.

I quite agree that it seems a hardship that for the small 
amount of the plaintiff’s claim the defendant should have 
his land sold, but it must be remembered that the Judges 
are not in anyway responsible for the legislation conferring 
upon the plaintiff a right of lien and to have the land sold 
to realise his lien in the event of non-payment.

It has been held by the Court en banc in Canada Per­
manent Mortgage Corp'n. v. Jesse (1909), 2 S.L.R. 251, that 
the provisions of the Imperial statute, the Sale of Land by 
Auction Act, 30-31 Viet. (1867), ch. 48, and particularly 
sec. 7 thereof, apply in this Province. This sec. 7 pro­
vides :—

Sask.

Lvm licit IV

“And whereas it is the long settled practice of Courts of 
Equity in sales by auction of land under their authority to 
open biddings even more than once, and much inconvenience 
has arisen from such practice, and it is expedient that the 
Court of Equity should no longer have the power to open 
biddings after sales by auction of land under their author­
ity: Be it further enacted by the authority aforesaid, that 
the practice of opening the biddings on any sale by auction 
of land under or by virtue of any order of the High Court 
of Chancery shall, from and after the time appointed for the 
commencement of this Act, be discontinued, and the highest



598 DOMINION LAW REPORTS [60 D.L.R.

Saak.

D.C.

Lumber Co. 

Lee et al.

bona fide bidder at such sale, provided he shall have bid a 
sum equal to or higher than the reserved price (if any) shall 
be declared and allowed the purchaser, unless the Court or 
Judge shall, on the ground of fraud or improper conduct in 
the management of the sale, upon the application of any 
person interested in the land (such application to be made 
to the Court or Judge before the Chief Clerk’s certificate 
of the result of the sale shall have become binding), either 
open the biddings, holding such bidder bound by his bidd­
ing, or discharge him from being the purchaser, and order 
the land to be resold upon such terms as to costs or other­
wise as the Court or Judge shall think fit.”

This section has recently been considered by Peterson, J., 
in In re Joseph Clayton Ltd. ; Smith v. The Company, [1920] 
1 Ch. 257. Peterson, J., reviewing the authorities points 
out that in England there is a series of decisions which 
establish that a purchaser was not entitled to the benefit 
of his purchase until the certificate of the result of the sale 
had become binding, and when the certificate became bind­
ing it related back to the date of the sale. The certificate 
recognised, allowed or approved of the highest bidder as the 
purchaser, and it was the certificate which enabled the 
highest bidder to say that he was the purchaser and en­
titled to the benefit of his purchase. Taking advantage of 
the fact that the highest bidder did not become the pur­
chaser before the certificate was binding the Court of Chan­
cery was in the habit of opening the biddings where a 
higher bid was obtained after the sale, so that the highest 
bidder at the auction was always exposed to the risk that 
the property might be sold to some other person who sub­
sequently offered a better price. In order to meet the in­
convenience of that practice sec. 7 of the Sale of Land by 
Auction Act, which I have quoted, was passed, and the 
practice of opening the biddings was prohibited, and it was 
enacted that the highest bidder should be declared and al­
lowed the purchaser if the sale had been conducted as re­
quired by the statute. In In re Clayton, supra, Peterson, 
J„ held that as one of the conditions, that the reserve price 
be reached, had not been complied with the Court was not 
bound to certify the highest bidder to be the purchaser and 
refused the certificate.

In my opinion the reasons inducing such legislation in 
England are applicable here. The Court will always strive 
in sales under its direction to obtain the highest possible
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price. That can be obtained only if the proposed bidder Sask-
can feel that, should he be the highest bidder and declared Dc
by the auctioneer to be the purchaser, he is secure in his —- 
purchase. How otherwise would a purchaser care to sign ,BlKl:K 
an agreement to purchase and pay his purchase price? He ' “l™. 
is bidding for the property, not for a chance to buy the v. 
property ; and while this is probably a hard case, yet to hold L,;,: ,:T AI•• 
that the Court would refuse to confirm a sale held under 
judicial process or its direction where sale proceedings were 
regularly and properly conducted in accordance with the 
orders of the Court, would be liable to work hardship to a 
great number in other cases, and jeopardise all sales by 
auction under judicial process.

In my opinion the application to confirm the sale is analo­
gous to the application for a certificate; and the highest 
bona fide bidder at a sale under judicial process provided 
he shall bid a sum equal to or higher than the reserved 
price (if any) should be declared and allowed the pur­
chaser, unless the Court or Judge on the ground of fraud 
or improper conduct in the management of the sale, either 
opens the biddings, holding such bidder bound by his bidd­
ing, or discharges him from being the purchaser. Unless 
it is a cate where the bidding should be opened or the pur­
chaser discharged under the provisions of sec. 7 of the Sale 
of Land by Auction Act the sale should be confirmed.

My understanding of the practice in vogue in this Pro­
vince is that the order for confirmation of sale goes as a 
matter of course unless there is some fraud, irregularity, 
or impropriety in the sale.

It is further to be noted that counsel for the purchaser 
intimates that in this particular case, should confirmation 
be refused and the order under appeal be affirmed, they will 
at once under the leave granted withdraw from the sale.
The property is subject to a prior encumbrance, and it is 
stated by counsel for the purchaser, that for overdue pay­
ments thereunder no provision is now made.

It is too late on an application to confirm a sale regularly 
made to apply for further time to redeem. Had the ap­
plication been made before the sale the decision under re­
view does not appear to be in conformity with that of Em­
bury, J., in Everson v. Hodgson (1921), ante p. 594, in which 
the conditions upon which a defaulting mortgagor may ob­
tain an extension of time are set out.

I have not overlooked the objection taken to the appeal
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that this was a final and not an interlocutory order, but in 
my opinion the order under review is an interlocutory order.

The appeal will be allowed and an order made confirming 
the sale. The plaintiff is entitled to costs of the appeal and 
the application to confirm.

Appeal Allowed.
HEX V. VAN PRAEGH.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton 
and Dennistoun, JJ.A. November 3, 1920.

Taxe* (8VIII—«00)—Manitoba Amusements Taxation Art 8 Geo. 
V., 1018, eh. 1, ami Amendments—Construction—Application 
id to llilliard-ltiMun Owner»—Non-Compliance with Require­
ment as to Making Returns—Penalties.

Section 9 (2) of the Manitoba Amusements Taxation Act, 8 Geo. 
V., 191 8,ch. 1, as amended by sec. G, cli. 3, 1920, does not apply 
to billiard-room owners, because they are required to make 
their returns fortnightly, not weekly, nor do they charge any 
price for admission, and this being the only section for 
violation of which penalties are provided, there is no penalty 
under the Act which can be imposed on the proprietor of a 
billiard-room who fails to make the return required by sec. 
3 (j) of the Act.

MOTION for certiorari to quash a conviction under the 
Amusements Taxation Act, 8 Geo. V. 1918, Man., ch. 1, as 
amended by 9 Geo. V. 1919, ch. 2 and by 10 Geo. V. 1920, 
ch. 3. Conviction quashed.

W. H. Trueman, K.C., for applicant.
John Allen, K.C., and W. R. Cottingham, for the Crown.
The judgment of the Court was delivered by
Dennistoun, J.A.:—A motion is made in this case for 

certiorari and to quash a conviction under the Amusements 
Taxation Act, 8 Geo. V., 1918 (Man.), ch. 1, as amended by 
9 Geo. V. 1919, ch. 2, and by 10 Geo. V. 1920, ch. 3. The 
defendant Van Praegh, as owner of a billiard room in the 
City of Winnipeg has been convicted on admissions made 
with the object of testing the constitutionality of the Act. 
Mr. Trueman argues that the provisions of the Act in so far 
as they relate to billiard rooms impose a tax on owners 
which by the intention of the Legislature and the bent of 
the legislation is obviously to be borne by their patrons in 
violation of the provisions of sec. 91 (2) of the B.N.A. Act 
which limits a Provincial Legislature to direct taxation 
within the Province in order to raise a revenue for provincial 
purposes.

This is the only ground taken before this Court but for 
reasons which will be indicated, I am of opinion that this 
motion cannot be satisfactorily disposed of upon that
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ground. It is necessary in order to avoid misunderstanding Man- 
hereafter to draw attention to certain defects in the legis- c A 
lation which make it impossible to uphold this conviction, — 
quite apart from the constitutional point referred to. Rlî*

The offence for which Van Praegh was convicted as ex- 
tracted from the conviction is: “that he being an owner of a p*amiu. 
place of amusement as defined by the Amusements Taxa­
tion Act unlawfully failed to remit to the Superintendent 
under the said Amusements Taxation Act cheque for the 
tax of ten per centum of the gross revenue of the billiard 
room of the said Leonard Van Praegh for the fortnightly 
period ending Saturday, July 17th, 1920."

He was fined $50 and costs.
The statute and amendments under consideration, so far 

as the clauses relating to billiard rooms are concerned, are 
most unsatisfactory. There is such a confusion of ideas 
and mixture of principles, as to render it impossible to de­
termine what is the legislative effect of their provisions.

The object of the Legislature when the Act was passed 
appears to have been to impose a tax upon patrons of places 
of amusement. The tax was intended to be collected by 
the owners of such places of amusement and remitted to 
the officers of the Government. It was to be paid by the 
person attending on admission, and was represented by a 
special ticket upon a sliding scale varying with the amount 
of the fee charged for admission.

Billiard rooms do not seem to have been contemplated 
when the Act was passed. It was by the amending Act of 
1920 which enlarged the definition of “place of amusement" 
so as to include “any place where a fee is charged for par­
ticipating in any game," that they were included.

Inasmuch as the patrons of billiard rooms do not pay an 
admission fee it lx ame necessary to devise some special 
method of levying ind collecting the tax, and this the 
draftsman attempted to do by an amendment which has 
only to be looked at to make it apparent that it has no 
grammatical sequence to what goes before and introduces 
a new principle of taxation completely at variance with the 
foregoing and following provisions of the Act.

Section 3 of the Act »s amended by ch. 3 sec. 3 of the Act 
of 1920 now reads :—

“3. Every person attending an exhibition, performance 
or entertainment at a place of amusement shall, upon each 
admission thereto, pay to His Majesty for the public uses 
of the Province of Manitoba, a tax as follows •
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(j) A tax of ten per centum of the gross revenue shall 
be paid in the case of pool rooms and billiard rooms, and of 
one cent per string in the case of bowling alleys, Returns 
for the same shall be made fortnightly by the owners of 
pool rooms and billiard rooms and bowling alleys situated 
in the City of Winnipeg, such returns to be in the hands of 
the superintendent not later than five o’clock in the after­
noon of Wednesday following the expiration of each fort­
nightly period ending with the preceding Saturday. Re­
turns in other cases shall be made for each calendar month 
and shall be in the hands of the superintendent not later 
than five o'clock in the afternoon of the sixth day of the 
following month."

This sub-clause cannot be read as dependent on the main 
section. It imposes a tax on the owner measured by the 
gross revenue collected, in contra-distinction to a tax on the 
patron based upon, and paid, in addition to an admission 
fee.

There does not appear to be any reason why the Legis­
lature could not by appropriate words and clauses impose 
the tax in certain cases upon the patrons and in other cases 
upon the owners. In such cases it would be a direct tax 
and within the powers of the Province, but if such be the 
policy intended it is necessary to follow each method of 
taxation to a legitimate conclusion by providing appropriate 
machinery for collection and distinct and separate penalties 
for infraction.

By attempting to include in one section these unconnected 
and radically diverse methods of taxation without regard to 
general sections of the Act which do not apply to both the 
result is confusion and chaos.

A closer scrutiny of other sections of the Act will make 
this clear.

By sec. 3 (j) billiard room owners are to make their re­
turns fortnightly, such returns to be in the hands of the 
superintendent not later than 5 o’clock in the afternoon of 
Wednesday following the expiration of each fortnightly 
period ending with the preceding Saturday.

By sec. 9 (2) as amended by sec. 6 of ch. 3, 1920:—
“The owner of every place of amusement where the tax is 

payable in cash, not later than five o’clock in the afternoon 
of each Wednesday, shall make a return to the superin­
tendent in the form of a statutory declaration showing the 
price of admission and the daily attendance at such place
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of amusement during the week ending on the previous Mal1
Saturday, together with a cheque covering the tax collected C A
in cash during each week and such other information and —•
in such form as the minister may require. Failure to R,x
comply with this sub-section shall render such owner liable V'A!)
to lose the right to collect in cash the tax imposed by this p«*euh.
Act.”

This section clearly does not apply to billiard room owners 
for they by sec. 3 (j) are required to make their returns 
fortnighMy, not weekly, nor do they charge any price of 
admission.

This becomes of vital importance when the penalty 
clause of the Act is examined. It is sec. 17 and reads as 
follows as amended by the Act of 1920 :

"If any owner, or employee of any owner, of a place of 
amusement, refuses to produce to the superintendent any 
books, letters or documents or to answer any questions re­
lating to the affairs of any place of amusement, or fails to 
make satisfactory returns or to remit cheques in the case 
of cash returns to the superintendent at the time designated 
in section 9, he shall on summary conviction before a police 
magistrate or a justice of the peace, be liable to a penalty 
of not less than $50.00 (fifty dollars), and not more than 
$200.00 (two hundred dollars), in respect of such offence, 
and, in default of payment, to imprisonment for a period 
not exceeding six months."

It is under this section that Van Praegh has been con­
victed and fined. He is a billiard-room owner and not 
governed by the provisions of sec. 9 and no penalties are 
provided by the Act for violation of any other section.

There is in this Act no penalty which can be imposed on 
the proprietor of a billiard room who fails to comply with 
the provisions of sub-sec. (j).

Even if this Court should give effect to the argument of 
Mr. Allen that an effort be made if possible to uphold pro­
vincial legislation in accordance with the principles enun­
ciated in Severn v. The Queer. (1878), 2 Can. S.C.R. 70, at 
p. 103; Regina v. Watson (1889), 17 A.R. (Ont.) 221, at p.
235, and in Re Alberta Railway Act (1913), 12 D.L.R. 150, 
at p. 159, 48 Can. S.C.R. 9, 15 Can. Ry. Cas. 213, and even 
if this Court should regard (j) as an independent legis­
lative enactment creating a new tax upon a new class of per­
sons, the conviction under consideration could not stand in 
the absence of any provision for penalties in the case of
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those who violate its provisions. Moreover it is hopeless 
to try to sever it from the operation of the remaining 
clauses of the Act such as 4 and 5 to which it is unneces 
sary to make particular reference.

The statute is defective and incomplete and in my judg­
ment an order for certiorari should issue and the conviction 
be quashed.

There should be no order as to costs.
Judgment accordingly.

REX V. DAHLIN.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and 
McPhillips, JJ.A. November 21, 1919.

ConslIIullouai laiw (tjI t—:t)—Itrlilsh Columbia I‘ruhilillInn An— 
Power of Provincial livgislalurv To Punk—Power lo Iiii|mis, 
anil Knforcv Penally.

Where the local Legislature has power to pase a law such as the 
British Columbia Prohibition Act. the penalty of imprisonment 
may be imposed for the breach of that Act, and the enactment 
of procedure to enforce the penalty is competent to the local 
Legislature.

[Regina v. Wason (1890), 17 A.R. (Ont.) 221; The Queen v. 
Robertson (1886), 3 Man. L.R. 613 followed.]

APPEAL by way of stated case from a County Court 
judgment, convicting the accused for breach of the provis­
ions of the B. C. Prohibition Act, 1916, ch. 49. Affirmed.

The case stated was as follows :
Information was laid on July 14, 1919, by G. A. Murray 

charging Gus Dahlin the appellant herein for that at the 
city of Vancouver on July 13, 1919, he did unlawfully sell 
liquor contrary to the form of the statute in such case mad. 
rnd provided. The said charge was heard under the pro­
visions of the Summary Convictions Act on July 22, 1919, 
at the Police Court in the city of Vancouver by C. J. South. 
Deputy Police Magistrate for the City of Vancouver. The 
Deputy Police Magistrate above named found the appellan1 
guilty of the charge and sentenced him to 6 months’ im 
prisonment. Against this conviction the appellant appealed 
to the County Court of Vancouver holden at Vancouver, 
notice of appeal being dated July 22, 1919. The hearing of 
the appeal came before me as one of the County Court 
Judges of the County Court of Vancouver, and after several 
adjournments was finally heard by me on Friday, October 
24, 1919, and I dismissed the appeal after the evidence had 
been taken. Counsel for the said appellant raised the fol­
lowing point which I now desire to submit to this Honour-
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able Court upon the question of law thereby involved. BC-
“Was I right in deciding that the Provincial Legislature c A 

has the power to pass legislation providing the procedure 
for the enforcement of provincial penal legislation such Kk* 
as the British Columbia Prohibition Act, 1916, ch. 49 and daui.is 
amendments thereto?"

J. A. Russell for appellant ; W. M. McKay for the Crown.
Macdonald, C.J.A.: I think the appeal should be dis­

missed. I rely on Regina v. Wason (1890), 17 A.R. (Ont.)
221, and the cases referred to therein. It seems to me clear 
that where the local Legislature has power to pass a law 
such as the British Columbia Prohibition Act, 1916, ch. 49 
(and it is conceded, in this argument, that the Legislature 
had that power) the penalty of imprisonment may be im­
posed for the breach of that law, and the enactment of the 
procedure to enforce the penalty is competent to the local 
Legislature. That is the whole point in this case. In so 
holding, I am simply following past decisions of our Courts.
The appeal is dismissed.

Martin. J.A.:—In my opinion the question submitted to 
us should be answered in the affirmative. The contention 
cf counsel for the appellant is so fully covered and an­
swered by the decision of the Court of Appeal in Ontario, 
in the unanimous decision of Regina v. Wason, supra, it is 
necessary to add very little to that. I am especially in ac­
cord with what Burton, J.A., says in his judgment. He 
points out (p. 236), the distinction that exists and arises 
“from the lax use of the expression ‘crime', as applied to 
penalties inflicted by the Local Legislature." The whole of 
his judgment is so appropriate I adopt it; and I also lay 
great stress upon the unanimous decision of the Full Court 
of Manitoba delivered by Killam, J„ in The Queen v. Rob­
ertson (1886), 3 Man. L.R. 613, where, in dealing with 
the conviction under the Game Laws, where a penalty was 
imposed, a penalty of a fine, he says, at pp. 627-8, in regard 
to the express point before us:—

“If this enactment be not ultra vires of the Provincial 
Legislature as coming wtihin the subject of Criminal Law, 
it appears necessarily to follow that the prosecution for an 
offence against the Act is not one of the 'Criminal Matters’ 
the procedure in which is a subject of Dominion legislation."

If it is excepted from sub-sec. (27) or sec. 91, any doubt 
at all that has arisen from certain expressions used by the 
Supreme Court of Canada, in the McNutt case (1912), 10 
D.L.R. 834. 21 Can Cr. Cas. 157, 47 Can. S. C.R. 259. is ex-
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plained and removed by the recent decision of the Appellate 
Court of Alberta in Rex v. Covert (1916), 34 D.L.R. 662, 
28 Can. Cr. Cas. 25, 10 Alta. L.R. 349.

I forgot to refer to Lefroy's Canadian Constitutional 
Law, 1918, at pp. 140-3, where the matter is well sum­
marised.

MePhillips, J.A.:—I am also of the opinion that the ques­
tion submitted should be answered in the affirmative. The 
counsel for the appellant did not challenge the constitution­
ality of the British Columbia Prohibition Act, save in re­
spect of procedure. That is, the constitutionality of the 
Prohibition Act was admitted, but it was contended that 
anything that had relation to the enforcement of the pen­
alties, coupled with imprisonment, could only be criminal 
procedure falling within sub-sec. (27) of sec. 91 of the 
B.N.A. Act, powers wholly within the jurisdiction of the 
Parliament of Canada. As opposed to that, it is submit­
ted that sec. 92, sub-sec. (16) is all sufficient to meet the 
objection. That is, that the Prohibition Act being a consti­
tutional enactment, all necessary and proper provisions for 
its due operation are within the power of the Provincial 
Legislature. That seems to me to be the only reasonable 
conclusion. All the statute law has to be read together, 
especially here where we have a written constitution.

For over 50 years we in Canada have been able to work 
fairly efficiently under our written constitution, both Fed­
eral and Provincial. That which is dealt with here is pe­
culiarly within the province of the Legislature. And the 
legislation, to be given effect to, must have some reasonable 
machinery for its operation. That machinery is provided 
under the Summary Convictions Act R.S.B.C. 1911, ch. 218 
of the Province. As to the policy of the legislation, it is 
well known that the Courts have nothing to say in that re­
gard. All that can be said in regard to that matter is that 
it will be dealt with by another forum, and I would be sorry 
to have to come to the conclusion that ar.y infraction of the 
Prohibition Act can be said to be a crime. There might be 
things that follow from infractions of the Prohibition Act, 
evert acts owing to intoxication which would bring about 
crimes, but so far as the Prohibition Act itself is concerned 
1 can see nothing in it that could be at all stigmatised as 
crime, as crime is understood, not only in the law, but as 
crime is understood in the language of the people.

Appeal dismissed.
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LVNDY AND MoLBOP v. POWKLL. Sask.
Saskatchewan King’s Bench, Taylor, J. October 10, 1921. ^ g

Damages ({$IIIA—($0)—Taveal Wrongfully FH<*<1—Reckless Indif­
ference In Rights of Others—Measure of Compensation— LvNhY
Land Titles Act R.H.K. 1SK50, eh. (17 ere. 140. v.

The effect of a caveat being to tie up the title and prevent any 1 °WM'L
dealings with the land a caveator who unreasonably lodges 
a caveat against lands which are on the market for sale will 
be saddled with the cost of carrying the land during the 
period in which his caveat wrongfully clouds the title, or for a 
reasonable time in which to procure its removal, and the costs 
incurred in obtaining such removal. The measure of damages 
under the Land Titles Act 1920 R.S.S. ch. 67 sec. 140 or in 
law would be the same.

[Crerer and Patterson v. Rrayhrook (1919). 48 D.L.R. 683, 1 5 
Alta. L.R. 441; Massey v. Sladen (1868), L.R. 4 Ex. 13; 
Moore v. Shelley (1893), 8 App. €as. 285, referred to. ]

ACTION to recover alleged special and general damages 
for the wrongfully filing of a caveat on certain lands.

,P. E. MacKenzie, K.C., for plaintiffs.
G. A. Cruise, for defendant.
Taylor, J.:—This is an action to recover alleged special 

and general damages for the wrongful filing of a caveat on 
certain lands in the Prince Albert district owned by the 
plaintiffs, consisting of 8,244 acres.

The defendant was at one time the owner of these lands. 
On June 1,1911, he entered into an agreement to sell them to 
one James A. Powell for $84,831.20. The agreement con­
tained a provision that in addition to this purchase price 
survey fees amounting to 10 cents per acre were payable 
with the final instalment of the purchase moneys, and it 
is further provided in the agreement that if there was any 
liortion of the said lands owned by the vendor in the ranges 
set out in the schedule to the agreement in excess of the 
acreage set out in the said schedule, then the vendor should 
deliver the same to the purchaser, who should accept r..id 
pay for the same at the said rate per acre. There is also 
provision for payment before maturity.

On the same date Powell entered into an agreement to 
sell the same lands to the plaintiffs John E. Lundy and 
George B. McLeod, for $113,589.25. Subsequently, the 
plaintiffs arranged to take title, placing a mortgage on the 
whole of the property, paying the defendant Powell in full 
before maturity and giving to James A. Powell a second 
mortgage for the balance of the purchase price due him. To 
avoid double registration Max Powell was requested to 
convey the lands directly to the sub-purchasers, the plain­
tiffs. In the closing out of the transaction he claimed of the
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Saak.

K.B.

solicitors for the mortgagees, who were passing the title 
and who purported to act as well for James A. Powell, pay­
ment of this survey fee amounting to $824.40. The cor­
respondence shews that payment was refused. He accepted 
payment of the amount which they offered as payment in 
full, with a statement that he reserved the survey fee for 
further consideration, and he gave transfer as requested to 
the sub-purchasers, the plaintiffs in this action, and the doc­
uments were duly recorded as a closed transaction. Subse­
quently, he communicated with the same solicitors advanc­
ing his claim to 10 cents an acre survey fee, and ir, addition 
thereto claimed that he had discovered that he had certain 
lands in the ranges referred to in the schedule to the agree­
ment, and that under his agreement, notwithstanding that 
it was a closed transaction, he was entitled to payment 
therefor,—less than 40 acres, for which the defendant 
sought to recover $9 per acre. He never in any way com­
municated his claim to the plaintiffs in this action, and he 
was not called at the trial (though present in Court) to sub­
stantiate this claim.

Certificates of title had been issued to the plaintiffs on 
August 10, 1914. On May 27, 1915, the defendant filed oil 
the whole tract of 8,244 acres a caveat claiming an “equit­
able estate or interest in an estate in fee simple in posses­
sion under and by virtue of an agreement for sale made be­
tween Max Leon Powell and James A. Powell, dated the 1st 
cf June, 1911, in the lands in the name of Lundy, McLeod 
& Company, and forbid the registration of any person as 
transferee or owner of, or of any instrument affecting the 
same estate or interest unless such instrument be expressed 
to be subject to this claim." In this way he effectively tied 
up the whole tract, for which he had received $84,831.20, 
to enforce payment of claim of about $1,200.

The correspondence, and the documents which he exe­
cuted when he transferred to the plaintiffs, shew that he 
knew that they were a firm of real estate brokers. He com­
municated with them in no way and he made no endeavour 
whatsoever to ascertain whether they still had title to the 
lands, and apparently utterly disregarded the serious con­
sequences that might ensue to the then owners by reason 
of his filing the caveat. It will be noted, too, that he did not 
purport in the caveat to disclose the comparatively meagre 
nature of the claim which he was making. He is an attor- 
ney-at-law practising in the State of Vermont, in the United 
States.
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To my mind, it is very plain and requires little consid- Sa"k
eration to shew that there is no basis to his claim against K B
the tract of land for which he had given conveyance be- —-
cause in the agreement there happened to be a collateral *ND
undertaking of his purchaser to purchase and pay for other 1T " 
portions of land. As to the payment of the survey fees, Powr.i.i.. 
the correspondence shews that the solicitors paid him a 
balance as in full of his claim against the lands, and that 
he accepted it as such. I cannot but conclude that the filing 
of the caveat in the broad language used therein was an 
intended abuse of the right conferred by the statute, and 
that the caveat was lodged against the land in entire dis­
regard of the rights of the plaintiffs or of any consequences 
that might ensue therefrom. The defendant could not help 
but know that these lands had been acquired for resale in 
the ordinary course of business to incoming settlers in par­
cels. To tie up the whole tract of 8,244 acres for a compar­
atively paltry claim, even had it been a valid claim, would 
have been something which a reasonably minded man would 
had refrained from doing.

On October 5th, 1917, the plaintiff company advised the 
defendant that they had found that there was a caveat 
filed on the property, asked the reason therefor, and to 
have it removed. To this the defendant replied on October 
10, 1917, setting out his claim for survey fees and to the 
alleged agreement to purchase the small broken pieces, and 
added: “I shall not remove my caveat until these matters 
have been adjusted." After some correspondence, in which 
the defendant maintained his position that he refused to 
remove the caveat until his claim was adjusted, notice was 
given under the Land Title Act, R.S.S. 1920, ch. 67, that 
the caveat would lapse unless continued by order of a Judge.
Such an order was procured, but subsequently the defend­
ant’s counsel and solicitors abandoned their claim to a 
caveat and it lapsed on January 8, 1919.

The plaintiffs were required to pay for solicitors’ fees in 
obtaining the removal of the caveat, $53,78, and in addi­
tion claim that in the year 1917 they lost opportunity to 
make sale of the land by reason of the caveat being recorded 
against it. The mortgagee, James A. Powell, had been en­
deavoring to make sale of the property for them. He was 
called as a witness and said that in 1916 he got in touch with 
one Zimmerman, of Spokane, who with a man named Smythe 
came up and inspected the property, and after inspection 
they verbally agreed to buy a certain quantity, that is that 

39—60 D.L.*.
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Sa»k. portion of the tract east of a line drawn on a map there»!
which they had, which contains about 5,140 acres. This 

_i-l they agreed to purchase at $17 per acre. They were to go 
Limit a fid into Lloydminster, where James A. Powell was to meet them 

MrLuM next jav. they were to pay a deposit, agreement was to be 
Powm.i.. drawn, and preparations made for closing the sale. The next 

day when James A. Powell went in there he was informed 
that they had searched the title and found this caveat reg­
istered, and would have nothing to do with the property 
by reason of the caveat. James A. Powell’s evidence is cor 
roborated by one Lawrenceson, who was employed by James 
A. Powell at that time and overheard some of the conversa­
tions. Neither Zimmerman nor Smythe were called as wit­
nesses.

This would have been a very profitable resale, but I have 
no evidence of the financial standing of Zimmerman or 
Smythe or their capacity to handle the purchase, and I find 
it difficult to conclude that after coming from Spokane to 
inspect this land and going to the trouble of inspecting it, 
they withdrew it entirely from consideration simply by rea­
son of the caveat filed. Objection was taken to the adm's- 
sion of the statements purporting to have been made by 
them, and I received the evidence as evidencing the attitude 
which these alleged buyers took at the time, but the evi­
dence does not seem to me to be sufficient to establish that 
Zimmerman and Smythe were able and willing to purchase 
at the price of $17 an acre, and that they were deterred 
from purchasing because they discovered this caveat on 
these lands. Whilst they may have taken that attitude with 
Powell, the unsworn statement alone is not to my mind suf. 
ficient to prove the fact. As it is put in the quotation in 
Wigmore on Evidence, Can. ed. sec. 1789, p. 2314: “Such 
evidence is admitted for the purpose of establishing merely 
the utterance of the words and not their truth."

The other sale alleged to have been made, "the Gumming.-1 
purchase," never passed the stage of negotiations. The 
plaintiffs, therefore, in my opinion, fail to establish the al­
leged special damages other than the sum of $53.78 paiil 
to solicitors.

It seems to me, however, that as the effect of a caveat i> 
to tie up the title and prevent any dealings with the land, 
that a caveator who unreasonably lodges a caveat against 
lands which are on the market for sale might well be saddled 
with the cost of carrying the lands during the period in 
which his caveat wrongfully clouds the title ; that it follows
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as a natural result of the filing of the caveat that the own­
ers must carry the land during that period, be out the pay­
ment of taxes imposed, and have in addition to meet any in­
terest charges and hold their investment without return in 
that period. If the land depreciate in value subsequently 
and opportunities to sell be in fact lost, that might be an 
additional element of damages, and even if the land increase 
in value the owners nevertheless had the carrying charges 
and an unremunerative investment during the period when 
the title was clouded. The evidence would appear to estab­
lish that the probability of making sales and the land had 
its best market for years during the time the caveat was 
lodged. But there was great delay on the part of the plain­
tiffs in moving to vacate it.

At the trial a case in New Zealand was referred to as the 
only case in which counsel had discovered an analogous de­
cision and a memorandum of this decision has been furnished 
by counsel. It does not, however, lay down any principle. 
Scott, J., in Crerer and Patterson v. Braybrook, [1919] 1 
W.W.R. 640, (Alberta) in awarding damages for filing a 
caveat which had held up the payment of purchase price 
under an agreement for sale, allowed interest on the money 
so withheld, and reasonable expenses and solicitors* fees in­
curred in connection with the withdrawal. His decision on 
this point was affirmed without discussion in (1919), 48 
D.L.R. 683, 15 Alta. L.R. 441.

It is provided in the Land Titles Act that any person reg­
istering or continuing a caveat wrongfully and without rea­
sonable cause shall make compensation to any person who 
has sustained damage thereby. Independently of the sta­
tute, the wrongful registration of a caveat would probably 
be held in law to be wrongful invasion of a legal right, and 
that the registered owner has a proprietary interest in the 
recorded title; and any interference analogous to trespass 
would be actionable. The measure of damages would in 
either form of action be the same. In such an action the 
opinion of the writer of Sevan on Negligence, Can. ed. p. 43, 
is that where the tort is aggravated by an evil motive, or is 
the result of that reckless indifference to the rights of others 
which is equivalent to intentional violation of them, in as­
sessing the damages the Court should not confine itself to 
the actual damage suffered but may award exemplary, puni­
tive or vindictive damages. The following quotation appears 
at p. 43 :

“Vindictive damages are said to be allowable in Denver,

Saak.

K.B.

Limit and 
McLeod

▼.
Powell.
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Sask- &c. Ry. v. Harris, 122 U. S. (16 Davis) 597, 609, ‘in actions
K B of trespass where the injury has been wanton or malicious,

or gross and outrageous’; see also Lake Shore, &c. Ry. Co. 
v. Prentice, 147 U. S. (40 Davis) 101, 107; per Gray, J,— 

Vi u ‘In this Court the doctrine is well settled that in actions of 
Powkll. tort the jury in addition to the sum awarded by way of com­

pensation for the plaintiff’s injury, may award exemplary 
punitive or vindictive damages, sometimes called smart 
money, if the defendant has acted wantonly or oppressively 
or with such malice as implies a spirit of mischief or crimi­
nal indifference to civil obligations. But such guilty inten­
tion on the part of the defendant is required in order to 
charge him with exemplary or punitive damages.’ This 
principle of assessment is only justifiable in an action 
against the wrongdoer, and not against persons who, on ac­
count of their relation to the offender, are only consequen­
tially liable for his acts, as the principal is responsible for 
the acts of his factor or servant.’’

Mayne on Damages, 9th ed. p. 42, is to the same effect.
The rule is well settled in England that in such cases the 

Court is not confined to actual damages, but should give sub­
stantial damages even where the wrong has actually occa­
sioned but little damage; Massey v. Sladen (1868), L.R. 4 
Ex. 13. There, a seizure had been made under a bill of sale 
given as security without first having made the demand re­
quired (as it was held) by the deed. It was argued that 
even had the demand been made it would not have been 
complied with and the seizure made, so that there was in 
fact no real damage. Kelly, CJ., it is noted at p. 18, “came to 
the conclusion that although the plaintiff would in fact have 
sustained as much pecuniary loss if the seizure had been 
made after personal demand to the plaintiff, yet under the 
circumstances of the case a jury would be entitled to give 
substantial damages, and that £100 having been agreed on 
by the parties as the amount for which the verdict should 
be taken the Court would not interfere with it, and in this 
the learned Barons concurred." This decision was followed 
in the Judicial Committee of the Privy Council in Moore v. 
Shelley (1883), 8 App. Cas. 286.

In 10 Hals., p. 341, it was stated that in actions of tres­
pass the amount of damages may always be indefinitely en­
hanced by evidence of malicious motive or violent and in­
sulting conduct on the part of the defendant. In Manitoba 
Free Press v. Nagy (1907), 39 Can. S.C.R. 340, it was held 
that the reckless publication of an untruth respecting the
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complainant’s property, the natural result of which is to 
produce, and where it does produce actual damage is suffic­
ient evidence of the absence of bona tides and of the malice 
required by law. It was held by the Court en banc in Nagy Re 
v. Venne (1916), 9 S.L.R. 186, that injuries to property are 
only visited with damages proportioned to the actual pe­
cuniary loss sustained, in the absence of circumstances of 
aggravation.

I have no hesitation in concluding that this caveat was 
wrongfully filed at least with a reckless indifference to the 
rights of others, equivalent to mala fides, and I am not so 
sure that it was indifference merely. It seems more, that the 
defendant must have intended to so embarrass the plaintiffs 
in handling the whole tract of 8,244 acres that they would 
quickly meet his claim, which would be less than $20 against 
any one quarter-section. Otherwise why blanket the whole 
tract, when any section would have afforded ample security ?

The carrying charges to which I have referred would, for 
fhe period which the plaintiffs were embarrassed by the de­
fendant’s caveat, I refer to what seems to me a reasonable 
time in which to procure its removal, amount on the evi­
dence to at least $5,000. This sum would not, under all the 
circumstances, be out of the way to award as substantial 
damages, but it should not be twice awarded.

There will be judgment for the plaintiffs for the sum of 
$5,053,78, and costs.

Judgment accordingly.
RE THOMAS.

Ontario Supreme Court in Bankruptcy, Orde, J. June 4, 1921.
Bankruptcy (#1—4)—Chattel Mortgage given in Part for l'a»t 

IntlehtetliifN*—l-'rautliilenl Preference—Art of Bankruptcy
—Bankruptcy Act secs, ill (1) til (2), ii (c).

A chattel mortgage upon all the goods and chattels In the tailoring 
shop of the mortgagor to secure what purported to he a 
present advance of $2,600. the only money advanced at the 
time the mortgage was given being $300.50. the balance 
representing an existing Indebtedness for moneys previously 
borrowed, and for goods purchased, has the effect of giving 
the mortgagee a preference over the other creditors and 
will be presumed prima facie to have been made with a view 
of giving such preference under sec. 31 (2) of the Bankruptcy 
Act and unless the presumption Is met, must be deemed 
fraudulent and void as against the trustee under sec. 31 (1) 
of the Act and therefore constitutes an act of bankruptcy 
under sec. 3 (cl of the Act.

[See Annotations. Bankruptcy Act 1920, 53 D.L.R. 135; Bank­
ruptcy Act Amendment Act, 69 D.L.R. 1]

Ont.

8.C.

Thomas
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ont. RENEWED MOTION for a receiving order.
^7 D. G. M. Galbraith, for the petitioning creditors.
—1 J. R. Robinson, for Thomas.

Re Thomas Qrde, J.:—Since my judgment in this matter of April 14
last (see end of this case) some of the bills of exchange upon 
which the petition was based have matured and have been 
taken up by the petitioners, and one of the banks which held 
some of the bills has consented to be added as a petitioner, 
so that the objection to the status of the petitioners has now 
been removed.

The alleged act of bankruptcy consisted in the giving of a 
chattel mortgage by the debtor to one Bosada under circum­
stances which constituted it a fraudulent preference. As it 
was strenuously argued that the transaction was not prefer­
ential. I directed that the debtor attend at Haileybury to 
be cross-examined upon his affidavit and that notice of the 
appointment to cross-examine Thomas be given to Bosada. 
the chattel mortgagee, and that he be at liberty to attend 
on the appointment and give evidence in support of his chat­
tel mortgage. Thomas and Bosada have both been exam­
ined, and their evidence is before me.

Thomas commenced business at Timmins !n the autumn 
of 1919 with a cash capital of about $1,000. In addition to 
this he borrowed money from his brother, and also from 
Bosada, who is his brother’s brother-in-law. Bosada ad 
vanced on September 19, 1919, $501.25 without any security 
or promise of security. Then in December, 1919. Bosada 
sold the debtor some goods to the amount of $250 on credit, 
and in March, 1920, a further lot of goods to the amount of 
$448.25 on credit. On December 7, 1920, the debtor bor­
rowed $1,000, promising to repay it during the following 
January. There was some suggestion in the evidence that 
when this loan was made Thomas promised Bosada that if 
it were not repaid in January he would secure it by a chat­
tel mortgage, but I find, on the somewhat unsatisfactory 
answers that both Thomas and Bosada made on this point, 
that there was no agreement to give a chattel mortgage 
then, and that it was only given on January 27, 1921, be­
cause, as Bosada said on his examination: “He says he has 
not got it (i. e., the money) and he will give the security, the 
chattel mortgage, providing I give $300.50, making the even 
$2,500.”

On that date, January, 27, 1921, Thomas gave Bosada a 
chattel mortgage upon all his goods and chattels in his tail-



60 D.L.R.] DOMINION LAW REPORTS 615

oring shop in Timmins to secure what purported to be a 
present advance of $2,500 to be repaid on May 27,1921, with 
interest at 8'1 per annum. The only money then advanced 
was the $300.50 above mentioned, the balance representing He 
the existing indebtedness for moneys previously borrowed 
and for goods purchased, as already stated.

The mortgage has the effect of giving Bosada a preference 
over the other creditors, and must, therefore, be presumed 
prima facie to have been made with a view of giving such 
preference under sec. 31 (2) of the Bankruptcy Act as en­
acted by 1920, (Can.), ch. 34, sec. 8. Unless that presump­
tion has been met, the mortgage must be deemed fraudulent 
and void as against the trustee under sub-sec. (1) of sec.
SI, because it was made within 3 months prior to the pre­
senting of the bankruptcy petition (even though the date of 
such presentation is treated as that on which the bank was 
added as a petitioner under my previous decision.)

The evidence of both Thomas and Bosada fails in my judg­
ment to rebut that presumption.

Whether or not the provisions of para, (d) of sub-sec. (6) 
of sec. 6 of the Assignments and Preferences Act, R.S.O., 
1914, ch. 134, which enables a creditor to take a security for 
a pre-existing debt if he makes a further advance in the 
bona fide belief that the advance will enable the debtor to 
continue his business and pay his debts in full can prevail to 
validate a security which is otherwise invalid under sec. 31 
of the Bankruptcy Act, 1919 (Can.) ch. 36, it is not neces­
sary now to determine, as in the present case there is no evi­
dence to shew that Bosada was advancing the $300.50 with 
any such belief. On the contrary the evidence establishes al­
most conclusively that Bosada was then fully aware of the 
debtor’s insolvent condition, that he stipulated for the chat­
tel mortgage to secure the pre-existing debt upon making 
the advance of $300.59. Under these circumstances the chat­
tel mortgage is fraudulent and void not only under sec. 31 of 
the Bankruptcy Act, but also sub-sec. 2, of sec. 5 of the 
Assignments and Preference Act, and would, therefore, con­
stitute an act of bankruptcy under para, (b) as well as under 
para, (c) of sec. 3 of the Bankruptcy Act. See Re Wood 
(1872), L.R. 7 Ch. 302, 41 L.J. (Bk.) 21.

I must therefore conclude that the debtor in giving the 
chattel mortgage in question committed an act of bank­
ruptcy, and I accordingly adjudge the debtor a bankrupt and 
appoint R. S. Deacon, of Toronto, an authorised trustee, re-

Ont.

8.C.

Thomas
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Out ceiver of his estate. In declaring the mortgage to be an act of 
gc bankruptcy, I ought to make it clear that I am not disposing
---- of any possible claim of the mortgagee to hold the chattel

Rr. Thomas mortgage as security for the $300.60 actually advanced 
when the mortgage was given. His rights, if any, in this 
respect, should not be determined without further argu­
ment. But the trustee will retain undisturbed possession 
of the mortgaged chattels, and be entitled to dispose of 
them without any interference from the mortgagee except 
upon the order of this Court.

The costs of the earlier motion were reserved to be dealt 
with upon its renewal. As the status of the petitioners to 
obtain a receiving order was then successfully resisted by 
the debtor, I think the costs which he then incurred should 
be paid by the petitioners to his solicitor, and I fix those 
costs at $60. The petitioners’ costs will be paid out of the 
debtor’s estate.

Order granted.
Note:—Orde, J„ in the judgment of April 14 referred to, 

said that the alleged act of bankruptcy consisted in the giv­
ing by the debtor, within 6 weeks before the presentation of 
the petition, of a chattel mortgage upon all his stock in trade 
and furniture, in circumstances which created a fraudulent 
preference in favour of the mortgagee.

The application was opposed by the debtor on the ground, 
among others, that the debts of the petitioning creditors 
had been secured by bills of exchange, accepted by the debt­
or, which had not yet matured, and that during the cur­
rency of the bills no debt existed upon which a receiving 
order could be based.

It appeared that the three petitioners had drawn bills on 
the debtor for the original debts, which were in respect of 
goods sold to the debtor, that he had accepted the bills, and 
that the bills were then under discount with the petitioners’ 
respective bankers, but that the petitioners were liable to 
take up the bills at maturity if not paid by the debtor. The 
petitioners contended that, notwithstanding that the indebt­
edness represented by the bills was owing to the banks as 
holders, the petitioners were still entitled to present a pe­
tition in bankruptcy : (1) because of their liability upon
the bills to the present holders ; and (2) because they were 
entitled to claim payment of the original consideration for 
which the bills were taken.

(1) Without some express provision in the Act giving to
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a surety—for that is substantially the position of an en­
dorser of a discounted bill—the right to present a bank­
ruptcy petition because of his liability to pay a bill if the 
acceptor should make default, the endorser could not be Rk 
regarded as a creditor of the acceptor until the endorser 
had taken up the bill from the holder.

(2) By sub-sec. 3 of sec. 4 of the Bankruptcy Act, there 
must be a “debt owing by the debtor to the petitioning 
creditor" to the amount of $500. Counsel for the petition­
ers argued that the cause of action for the consideration 
was still vested in the petitioners, notwithstanding the 
discount of the bills. But it is a well-recognised principle 
that the transfer of a bill of exchange carries with it all 
securities accessory to the debt, though not expressly as­
signed: Central Bank" of Canada v. Garland (1890), 20 
O.R. 142.

The point is disposed of by direct authority in In re 
A Debtor, [1908] 1 K.B. 344, where it was held that, so 
long as a bill taken for the debt was outstanding in the 
hands of a third party, even though it had been dishonoured, 
the creditor who had taken and transferred the bill could 
not petition upon the original debt.

The petitioners had not brought themselvesh within the 
requirements of the Act—there was no debt owing to them 
at the date of the presentation of their petiion.

Theer was nothing in the Act or the Bankruptcy Rules 
expressly authorising the substitution or addition of the 
holders of the bills (the banks) as petitioning creditors. 
The present case did not come within either sub-sec. 7 
or sub-sec. 8 of sec. 68 of the Act. But Bankruptcy Rule 
152 makes the general practice of the Court in civil ac­
tions applicable in cases not provided for by the Bank­
ruptcy Rules and not inconsistent with the Act or those 
Rules; and parties may be added or substituted under 
the practice authorised by the Supreme Court Rules.

But, in view of the English practice, it was unnecessary 
to invoke Bankruptcy Rule 152. Section 68 follows al­
most verbatim the provisions of secs. 109 to 113 of the 
English Act of 1914, and a perusal of the English cases 
makes it clear that the Courts there will in a proper case 
add or substitute parties to a petition, under the wide pow­
ers of amendment given by. the section of the English 
Act which corresponds to sec. 68 (4) of our Act—"The 
Court may at any time amend any written process or pro-

Ont.

8.C.

Tiiom ah



618 DOMINION LAW REPORTS [60 D.L.R.

B.c. ceedings under this Act upon such terms, if any, as it 
C A may think fit to impose.”

This appeared to be a proper case for the addition or 
The ^Kiso substitution of the banks as petitioners, under sec. 68 (4).

Hoikikh. Although the application to join the banks as petition­
ers did not come from the banks themselves, this need not 
stand in the way, if the written consent of each bank to 
be added as a petitioner, with an affidavit verifying the 
statement that the bank is holder of the bill or bills in 
question, is filed.

The question of costs should be reserved to be dealt 
with upon the renewal of the motion. If the amendments 
are not made within two weeks, the petition will be dis­
missed with costs.

THE KIND v. HODGES.

British Columbia Court of Appeal, Martin. Gallther, McPhllllpa 
and Eberts, JJ.A. May 6, 1921.

Bankruptcy (gill—10)—Contract to Build Ships—Advance by 
Crown of Percentage of Purchase Price—Special Lien to 
Secure Purchase Price—Possession by Crown for Purpose of 
Completing—Bankruptcy of Contractors—Seizure of Ships 
and Mat «‘rial by Receiver—Rights of Crown Under Lien, and 
Contract.

Under a contract for the building of certain ships, the Crown 
advanced 35% of the purchase price, and in alleged pursuance 
of a power conferred under the contract took possession of 
the ships and certain materials, and also of the- yard, plant 
and equipment for the purpose of completing the building of 
the vessels. Shortly afterwards the contractors were adjudged 
bankrupt and the trustee in bankruptcy w is appointed receiver 
and took possession of all the bankrupt's assets Including 
those in possession of the Crown. The Court held, affirming 
the Judgment of Murphy, J., that the trustee should give up 
possession to the Crown of the ships together with the slips 
in which they stood and free access to so much of the yards 
as should be found reasonably necessary to be used in com 
pleting the work on ti.e ships, and also all material, engines, 
boilers, and auxiliaries and fittings which were actually on 
board the “vessels or in the building yards, but there being 
no clause in the contract which expressly authorised the 
Crown to use the plant and equipment it was not entitled to 
such use, which could only be conferred by apt and unmis­
takable language.

Held also that the Crown although it had under a covenant in the 
contract a special lien for its advances upon the purchase 
price, was not a creditor and so could not file a claim or 
value its security and so could not conform with sec. 46 (3) 
of the Bankruptcy Act.

[See Annotations, Bankruptcy Act 1920, 53 D.L.R. 135; Bankruptcy 
Act Amendment Act, 59 D.L.R. 1.]
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APPEAL by Crown from an order in bankruptcy made 
by Murphy, J. Affirmed. c A

R. L. Reid, K.C., for appellant.
W. M. Griffin, for respondent. T,,lt v K,:
Martin, J.A.:—This is an appeal from an order in bank- Hom es, 

ruptcy made by Murphy, J., on February 22 last, whereby 
the trustee and receiver in bankruptcy was directed to re­
store to the plaintiff-respondent the possession of two ships 
under construction at Prince Rupert, with their engines, 
boilers, etc., and certain material in the building yard. Sev­
eral questions are raised for our consideration.

First, with regard to the objection to the jurisdiction of 
the Judge below to entertain the application by the Crown 
arising out of the contract in question, 1 am of the opinion 
that he had power to do so under sec. 39 of the Bankruptcy 
Act, of 1919, ch. 36, the Crown coming within the expres­
sion “any other person aggrieved by any act or decision of 
the trustee." Under the contract the Crown, though a lien­
holder, is clearly not a “creditor" at present, whatever it 
may become later on under para. 16 by completing itself 
the building of the two ships after taking them out of the 
contractors’ hands, if that course is decided on; nor is 
the Crown a “secured creditor" as defined by sec. 2 (gg) 
because there is no “debt due or accruing due to (it) from 
the debtor." All it has is a lien under para. 14 upon “the 
hulls of the vessels and materials, their engines, boilers and 
auxiliaries and fittings, whether such shall be actually on 
board the vessels or in the building yards and whether 
wrought or in the rough state,” such lien being only to the 
extent of “all moneys paid to the contractors on account of 
the purchase price which lien shall be for securing the com­
pletion and delivery of the vessels in accordance with these 
presents ..."

The objection therefore should be over-ruled.
Second: Under the contract the Crown advanced 35'i 

of the purchase money and in alleged pursuance of power 
conferred under para. 16, took possession, we are satisfied, 
on December 1 last, of the two ships and certain materials 
and also the yard, plant and equipment. On December 7 
an order was made adjudging the contractors bankrupt and 
the trustee in bankruptcy was appointed receiver and took 
possession on or about January 4 last, of all the bankrupts’ 
assets, including those in the possession of the Crown as 
above set out, but by the order appealed from, dated Feb-
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ruary 22 last, the receiver was ordered to give up possession 
to the Crown of the two ships, “together with the slips in 
which the said ships stand, and free access to so much of the 
said yards of the said company as shall be found reasonably 
necessary to be used in completing the work on the said 
ships, and also all material, engines, boilers and auxiliaries 
and fittings which were , . . actually on board the said 
vessels or either of them, or in the building yards and 
whether wrought or in the rough."

It is submitted by the Crown that under the proper con­
struction of the contract taken as a whole and in order to 
carry out its intention, i. e., "to complete the work" con­
tracted for, viz., the completion of the two ships, it has the 
power to take possession of and use not only the said slips 
on which are the ships, and so much of the yard as is neces­
sary to carry out the work of completion, but also to make 
use of the plant and equipment though no lien is given 
thereupon.

It is conceded that there is no clause which expressly au­
thorised this use of the plant and equipment, but our at­
tention has been directed to sevei *1 clauses in the contract 
which are relied upon to support that submission, which was 
not accepted by the Judge below. I have carefully examined 
the whole contract in this light, but after having done so, 
find myself unable to differ from the conclusion reached 
below. At its best the language in para. 16, which is chiefly 
relied upon, is ambiguous and only affords room for infer­
ences which are, to me, uncertain and the more so because 
in all the similar contracts cited where the use of plant is 
conferred, it has iieen done in no uncertain manner by apt 
language, as, e.g., in Seath & Co. v. Moore (1886', 11 App. 
Cas. 350, at p. 355, and Reid v. Macbeth & Cray. [190-11 A.C. 
223 at p. 225, 73 L.T. (P. C.) 57.

Third. On the cross-appeal it is submitted that there can 
be no lien upon materials except such as have been "affix­
ed to or in a reasonable sense made part of the corpus" of 
the ship, as expressed in the two cases cited, which I have 
examined with care. In my opinion, however, they have no 
real application because they are both decided on the point 
of sale of goods and the passing of the right of property 
under the alleged sale in question But no such questions 
arise here, because there has been no sale and the right of 
property remained in the contractor, and all that is being 
dealt with is a lien of a very unusual kind conferred not upon
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the builder but upon the purchaser in the manner afore­
said. I am quite unable to see in principle why that lien 
should not as a matter of contract extend as well to mat> 
rials built into a ship or lying upon her deck, (as to which 
there could be no question) as to those lying by her side in 
the yard ; it is all a question of appropriation to the con­
tract and there is no dispute here that the materials in ques 
tion were brought into the yard by the contractors to be 
built into these ships under the contract. In Reid's case, 
supra, Lord Davey's judgment shews that much turned 
upon an expression in the contract—"as the same proceeds" 
-and he went on to say at p. 231 : “But whether you put 

the one or the other of those meanings upon the words, it 
is clear whatever else may be obscure in this fourth clause, 
that the goods in question are only to become the property 
of the purchaser from time to time as progress is made in 
the construction of the ship.”

How different are those circumstances from the present 
case which is one in which there is not only a contract for 
completed ships, but a very unusual covenant in it to secure 
the purchaser, by means of a special lien, for his advances 
upon the purchase price. And it is to be observed that even 
in the Seath case, Lord Watson at p. 384, used this signi­
ficant language:—

“Had they inspected the work and material as the pur­
chasers had done in Clarke v. Spence, 4 Ad. & E. 448, and 
Wood v. Bell, 5 E. & B. 772 ; 6 E. & B. 355, there would 
have been room for the inference that they had accepted as 
in terms of the contract the work, so far e,s completed and 
accepted, and that the bankrupt had no longer the right to 
alter or reconstruct any part of it, thereby necessitating 
a second inspection."

But, as I have said, it was not even suggested here that 
the materials in question had not in fact been brought into 
this yard for the construction of these ships under this con­
tract.

Fourth : It was submitted that this lien should have been 
enforced by an action and given effect to by an appropriate 
decree, and that it would be unfair to recognise the lien 
upon the bankrupts' property unless the Crown conforms to 
the Act by filing a claim and valuing its security under sec. 
46 (3) and consenting to a sale of the property subject to 
the lien if that should be best to direct. But in the first 
place, the Crown, as already pointed out, is in the present
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B.c. circumstances, under this peculiar lien, not a creditor and 
c A so cannot file a claim or value its security, and in the next
— place, all that the present application is directed to do is

The Kiho (0 correct under sec. 39 the wrongful “act" of the trustee 
Howes. by ordering him to restore to the Crown that possession 

which it was wrongfully deprived of by him. That does 
not prevent any. further adjudication between the parties 
which may be necessary under the contract, but it is an ex­
peditious and appropriate means of restoring the status 
quo ante. The general expressions of James, L.J., in Ex 
parte Fletcher (1878), 9 Ch. D. 381, are much in point.

It follows that the appeal and cross-appeal should be dis­
missed.

Galliher, J.A:—On the question of jurisdiction raised by 
Mr. Griffin, my view is that the matter is properly in Court 
for determination.

In the main appeal Mr. Reid contends that the plant and 
equipment should have been declared subject to use by the 
Crown in the completion of the contract. Usually there are 
express words in contracts of this nature, giving such 
privileges or rights, but they are absent here, but if upon 
reading the whole contract and considering its object and 
scope such could be read into the contract without doing 
violence to its terms, the Court could do so.

Certainly, much can be said in favour of that view, but 
on the whole and considering that the Judge below decided 
against it, I am unable to say that he is clearly wrong.

As to the cross-appeal, I think the Judge was justified on 
the authorities in coming to the conclusion he did.

The result is, the appeal and cross-appeal will be dismissed.
Mcl’hillips, J.A.:—I am of the opinion that Murphy, J., 

arrived at the right conclusion in holding that His Majesty 
the King was entitled to resume and have possession of the 
two ships and slips in which they stand and free access to 
the yards, in the work of completing the same and that the 
receiver should return to His Majesty the King, all material 
on board of the ships, whether wrought in or in the rough 
and free possession thereof—I however think, with great 
respect, that the judgment of the Judge did not go far 
enough, but should have extended to the right to the pos­
session in His Majesty the King of all the plant and equip­
ment in use in the carrying out of the undertaking of the 
construction of the ships, in that the same constituted a part 
of the "work" entered upon and contracted to be performed
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The contract has to be read as a whole, (Richards v.
Bluck (1848), 6 C.B. 437, 136 E.R. 1319; Miller v. Borner,
[1900] 1 Q. B. 691 ; David v. Sabin, [1893] 1 Ch. 523 at p.
532) to arrive at its true meaning, it is the reasonable con- T,,,; K,vi 
elusion to arrive at, and even if necessity required it, words nmnii*. 
could be read into the contract, (Waugh v. Bussell (1814),
6 Taunt. 707, 128 E. R. 868; Coles v. Hulme (1828), 8 B 
& C. 568, 108 E. R 1153; Mourmand v. Le Clair, [1903] 2 
K. B. 216; Elliott s case (1777). 2 East. P. C. 951, 1 Leach 
175; Wilson v. Wilson, etc. (1854), 5 H. L. Cas. 40, 10 E. It.
811 ; Whitehouse v. Liverpool New Gaslight, etc., Co.
(1848), 5 C. B. 798,136 E. R. 1093; Malian v. May (1844),
13 M. &. W. 511, at p. 517, 153 E. R. 213. The contract pro­
vides that if there should be any failure upon the part of the 
contractors to duly complete and execute the construction 
of the ships that then His Majesty the King should be at 
liberty to re-let the work and note this language, (see para.
16 of the Contract) :—

“employ additional workmen, and provide matei ial, tools 
and all other necessary things at the expense of the con­
tractors, or sub-contractors shall and the contractors or 
sub-contractors shall in either case be liable for all damages 
and extra cost and expenditure which may be incurred by 
reason thereof and shall in either of such cases likewise for­
feit all moneys then due under the conditions and stipula­
tions or any or either of them herein contained.”

The above language, in my opinion, gives the key to the 
(rue meaning and intent of the contract, i. e., it was plainly 
the intention that the assembled plant and equipment was 
to remain in possession of llis M jesty the King during the 
time it would take to construct the ships. In short, the 
plant and equipment can well be said by the dictionary we 
l ave at hand in the contract itself, to be a part of the work 
that His Majesty the King was entitled to take possession 
of; otherwise with great respect to all contrary opinion, all 
would be chaos and the right to complete the ships would 
be hampered and delayed, well-nigh rendered impossible 
within any reasonable period of time because of the neces­
sity to assemble the needed plant and equipment, that is to 
say the defaulting contractors, (the receiver in bankrupt­
cy has no higher position in my opinion) could by possess­
ing themselves of the plant and equipment render it impos­
sible for His Majesty the King to, within any reasonable 
time, bring about the completion of the ships. To state this
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proposition and visualise it brings immediate refutation to 
any contrary view. It is and must be idle contention, and 
further is most unconscionable and offends, as I read the 

Tnr Kiso contract, against the plain terms of the contract as ex- 
Hoisirs. pressed and the unquestionable intention of the parties to 

the contract. One way to discern the meaning of the con 
tract is to ponder over, for a moment, the words to be foun.l 
in the above quotation "employ additional workmen anil 
provide material, tools and all other necessary things at thv 
expense of the contractors." What would be the position 
of affairs if His Majesty the King disregarded the plant and 
equipment upon the ground brought there by the contrac­
tors, and proceeded at great expense and got other plant 
and equipment to complete the ships? Would any such out­
lay be allowed ? It must be admitted it would not. It is not 
common sense, and why should the Court be driven to enun­
ciate a nonsensical meaning to words used that can be given 
a plain common sense and reasonable meaning. It is pro­
fitless to say that the receiver in bankruptcy—the respond­
ent contending otherwise—would not be able to complain if 
other plant and equipment had to be obtained and that no 
effective complaint on that score could be raised. That is 
no sufficient answer. The action of the receiver in taking 
possession of this plant and equipment was absolutely un­
justifiable and cannot be supported. In my opinion, It was 
in breach of his duty, as his duty was to see to it that the 
completion of the ships should be facilitated at the least 
possible expense and to comport himself as the contractors 
would have been called to comport themselves if there had 
been failure, independent of bankruptcy, so that the bank­
rupt estate if not receiving any advantage from the com­
pletion of the ships would not be chargeable with any un­
necessary outlay for the placing of plant and equipment 
upon the ground already there, and rightly available under 
the terms of the contract.

Further, it must have been in the contemplation of the 
parties that the plant and equipment necessary to carry 
the ships to completion would be available and capable of 
use in the event of there being default upon the part of the 
contractors when it is considered that, even apart from the 
well known principle, that, in commercial contracts, time is 
of the essence of the contract, the contract may be said 
to have been an emergency contract, entered into during the 
continuance of the Great War, and the ships were to be built
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at a point somewhat remote and away from ship-building B.c. 
facilities that would be avaih Me at large ship-building cen- CA
très. It is inconceivable that it could have been the inten- -L-i
tion that the contractors defaulting in the work could with- Tint Km 
draw the plant and equipment, thereby rendering it impos- 
sible to take immediate steps to complete the ships. (Per 
curiam Pannell v. Mill (1846), 3 C. B. 625, 136 E. R. 250).
These considerations are all helpful in the endeavour to de­
termine the real meaning of the contract ; it certainly would 
be inequitable to accede to contention advanced by the re­
ceiver, the respondent, and given effect to by the Judge. If 
the contract was in its terms intractable, then admittedly 
the contract would control, but I fail to see anything in the 
writing that admits of it being successfully maintained that 
His Majesty the King is disentitled from insisting upon the 
possession of the plant and equipment during the time that 
i* will necessarily take to complete the ships.

I see nothing to prevent the sense I deduce from the 
words and language appearing in the sixteenth paragraph of 
the contract, and it is a conclusion that admits of its being 
reasonably certain that such was the intention of the par­
ties to the contract. (Per curiam Ford v. Beech, (1848), 11 
Q. B. 852, at p. 866, 116 E. R. 693; McGowan v. Baine, etc.,
The “Niobe”, [1891] A. C. 401 at p. 408).

Then it is to be remembered that the construction of a 
contract shall be taken most strongly against the grantors 
as contractors, (see per Lord Selborne in Neill v. The Duke 
of Devonshire (1882), 8 App. Cas. 135 at 149 and Birrell v.
Dryer (1884), 9 App. Cas. 345 at 350).

I conclude by referring to what Duff, J., said in Meeker 
v. Nicola, etc., Lumber Co., (1917), 39 D.L.R. 497, 55 Can.
S.C.R. 494. There, a contract in absolute terms was under 
review, and we can view the situation here. What would 
have been said if the contingency of failure upon the part of 
the contractors was discussed at the time of the entry into 
the contract ? It is not reasonable to say that the con­
tractors would have said: “Undoubtedly if we fail to com­
plete, the ships' completion can be gone on with and as the 
contract provides the plant and equipment can be used in the 
completion of the ships.” Such a statement would be a ra­
tional one coming from the contractors and a fair and hon­
est one, not the unfair and dishonest contention that comes 
from the receiver, and which he ought not to be allowed to 
put forward, which, in my opinion, is against the reasonable 

40—00 n.L.l.
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Cab. and fair meaning of the contract. The Court should not
Ex. C. hesitate to frown upon such a contention which not only 

offends against equity and good conscience, but cannot be
Hodgina

The King.

supported by the terms of the contract. Duff, J., in the case 
above referred to said at pp. 506, 507 :

“To apply the test often suggested by eminent judges—it 
it not possible—having regard to the dictates of common 
experience—to doubt that if the subject had been men­
tioned, (here it would be the utilisation of the plant and 
equipment, although as I view it, the contract is sufficient 
in its terms) at the time the contract was entered into that 
the appellant would not have been left free to obstruct by 
its conduct and declarations the respondent ’ application for 
a grant while retaining in full literal force the condition that 
the grant should be produced in order to entitle the respond­
ent to receive the final instalment of the purchase money."

I would allow the appeal.
With respect to the cross-appeal, I am in agreement with 

my brother Martin and would dismiss it.
Eberts, J. A., would dismiss the appeal.

Appeal dismissed.

HOlMilXH v. THF. KING.
Exchequer Court of Canada, Audette, J. March 19, 1921.

Pensions (1—1 )—Oficcr In Canadian Militia—Appointment on 
Ovrrmw Demobilization Committee for Hlx Month* Pending 
Retirement—Basis on Which Pension Estimated—Militia 
Pension Act—Interpretation.

An officer of the Canadian Militia Force at a salary of $4.000 a 
year, who was about to be retired was by Order in Council 
appointed on the Overseas Demobilization Committee for a 
period of six months pending retirement at a salary of $6,000 
per year, the order further declaring that at the expiration 
of his six months tenure of appointment he would be entitled 
to pension in accordance with the Militia Pension Act 1902. 
After the date of his appointment on the committee but before 
his actual retirement, two Orders in Council were passed, 
providing field and ration allowances, for officers of the perm­
anent force. The Court held that as a general Act Is not to 
be construed as repealing a previous particular Act, unless 
there is some express reference therein to such previous legis­
lation or unless they are necessarily inconsistent, the subse­
quent Orders in Council did not affect the previous special 
order, and the extra field and ration allowances could not. 
he considered, in estimating the amount of the pension, and 
furthermore the pension board having estimated the pension 
on the basis of the $6,000 salary, and this having toll 
approved by Order in Council it was a question whether the 
Court had jurisdiction to Interfere.

[The King v. Halifax Graving Dock Co. Ltd. (1920), 56 D.L.R 
44 applied.]
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PETITON OF RIGHT, to have a pension granted under 
the Militia Pension Act increased, on the ground that the 
amount on which it was based was not the proper amount. 
Petition dismissed.

W. I). Hogg, K. C„ for suppliant.
R. V. Sinclair, K.C., and H.H. Ellis for respondent.
Audette, J :—This is a Petition of Right whereby it is 

claimed, by the suppliant, who is a retired Major-General 
of the Canadian Militia Force, receiving a yearly pension of 
$4,200, that his pension instead of being $4,200, should be 
$4,647, under the circumstances hereinafter set forth.

In August, 1917, the suppliant having served 36 years, his 
retirement from the force was decided upon and he agreed 
and undertook to so retire. He was officer commanding 
District No. 1, when in January, 1915, he was detailed to 
Ottawa to perform the duties of Acting Adjutant-General, 
—still retaining the command of that district while it was 
administered by Lt.-Col. Shannon, and from January 1, 
1915, up to September 7, 1917, the suppliant was receiving 
an annual salary of $4,000,—made up, as shewn by the pay­
list, filed as Ex. A, of pay of $2,900, together with $1,100 
for consolidated allowances.

When in August the question of his retirement had been 
passed upon and decided, instead of taking his six months' 
leave and remaining idle, he declared his willingness to 
forego the leave and do some work. (Sec Ex. 8). Then by 
the Order in Council of September 3, 1917, passed upon the 
recommendation of the Minister, made on August 30, 1917, 
the suppliant was specifically “appointed as the representa­
tive of the Militia Department, on the Overseas De­
mobilization Committee, for a period of six months, pending 
retirement, at the consolidated rates of pay and allowances 
of $6,000 per annum . . . (the consolidated rates of 
$6,000 per annum being equal to the pay and allowances of 
the chief of the general staff, and both inspector-generals 
in Canada)." And in para. 4 of this Order in Council it is 
further declared that “At the expiration of his six months’ 
tenure of appointment,—this officer having reached the age 
limit—will be entitled to pension, in accordance with the 
Militia Pension Act of 1902."

On January 9, 1918, under the order of the Minister of 
Militia and Defence, the Pensions and Claims Board as­
sembled for the purpose of reporting as to the pension due 
to Major-General W. E. Hodgins, who was to be retired

Ex. c.
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from the service in March, 1918 (See Ex. 2). And the 
Board fixed his pension at $4,200 upon the basis of pay at 
$4,600 and allowances at $1,400. This finding was sub­
sequently—namely, during January, 1918 — approved by 
the Treasury Board and the Governor-General in Council.

Now, subsequent to the passing of the Order in Council 
of September 3, 1917, appointing the suppliant to this ser­
vice in England at a fixed salary, specially created for him 
as said by the Deputy-Minister in his evidence, and prior to 
his retirement in March, 1918, two Orders in Council were 
passed on November 29, 1917, whereby officers of the per­
manent force of the same rank as the suppliant, were, in 
addition to their consolidated rates of pay and allowances, 
allowed field allowance at the rate of $1.60 per diem and 
also to a ration allowance of 60 cents per diem (less 25 cents 
already included in allowances) making in all $1.75,—and 
the suppliant claims that such allowances should have been 
added to the said sum of $6,000 as the proper amount upon 
which his pension should have been based. Furthermore, 
that such additional allowances amount to the yearly sum 
of $638 and that his pension should have been calculated 
on $6,638 instead of $6,000 with the result that the pension 
instead of being $4,200 should be $4,647.

Hence the present controversy. .
The well-established rule of law for the construction of 

statutes embodied in the maxim of generalia specialibus 
non derogant, clearly applies here—"A general later statute 
. . . does not abrogate an earlier special one by mere 
implication ; the law does not allow an interpretation that 
would have the effect of revoking or altering, by the con­
struction of general words, any particular statute when the 
words may have their proper operation without it.” This 
principle was applied to the construction of by-laws of a 
municipality in the case of The City of Vancouver v. Bailei 
(1895), 25 Can. S.C.R. 62, at pp. 67-68. And Maxwell, ad. 
2, p. 213, upon the same question expresses the following 
opinion :

“Having already given its attention to the particular sub­
ject, and provided for it, the Legislature is reasonably pre­
sumed not to intend to alter that special provision by a sub­
sequent general enactment, unless that intention is man! 
tested in explicit language, or there be something which 
shows that the attention of the Legislature had been turned 
to the special Act, and that the general one was intended to
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embrace the special cases within the previous one, or some­
thing in the nature of the general one making it unlikely 
that an exception was intended as regards the special Act. 
The general statute is read as silently excluding from its 
operation the cases which have been provided for by the 
special one.”

In Gagnon v. S.S. Savoy (1904), 9 Can. Ex. 238, it was 
further held that : “A general law may be impliedly repealed 
by a subsequent special law. in pari materia, if such special 
law is in conflict with the former, but the converse is not 
the case.” That is a generalia specialibus non derogant— 
but generalibus special ia derogant.

As said in Broom's Legal Maxims, at p. 20, “when there 
are general words in a later Act capable of reasonable ap­
plication without being extended to subjects specially dealt 
with by an earlier legislation, then, in the absence of an in­
dication of a particular intention to that effect, the pre­
sumption is that the general words were not intended to 
repeal the earlier and special legislation.”—Per Lord Sel- 
bome.

Seward v. Vera Cruz (1884), 10 App. Cas. 59, at p. 68, 
citing Hawkins v. Gathercole (1855), 6 DeG. M. & G. 1, 43 
E.R. 1129. “The law will not allow the exposition to re­
voke or alter by construction of general words any particu­
lar statute, when the words may have their proper operation 
without it." Lyn v. Wyn, Bridgeman's Judgment 122, at p. 
127 cited in L.R. 3 C.P. 421, L.R. 6 C.P. 135, 1 Ex. D. 78.

We also find In re Smith's Estate (1887), 35 Ch. D. 589, at 
p. 595, the following rule of construction that “where there 
is an Act of Parliament which deals in a special way with 
a particular subject-matter, and that is followed by a 
general Act of Parliament which deals in a general way with 
the subject-matter of the previous legislation, the Court 
ought not to hold that general words in such a general 
Act of Parliament effect a repeal of the prior and special 
legislation unless it can find some reference in the general 
Act to the prior and special legislation, or unless effect can­
not be given to the provisions of the general Act without 
holding that there was such a repeal."

The same principle was adopted in the case of Thorpe v. 
Adams (1871), L.R. 6 C.P. 125, where it is held, at p. 135, 
that : The general principle to be applied to the construction 
of Acts of Parliament is that a general Act is not to be con­
strued to repeal a previous particular Act, unless there is
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some express reference to thp previous legislation on the 
subject, or unless there is a necessary inconsistency in the 
two Acts."

This rule of construction is of such wide acceptance in 
the Courts that it is unnecessary to multiply authorities to 
the same effect.

Having adopted this rule of construction, I must find that 
the general Orders in Council of November 29, 1917, do not 
affect the special and particular Order in Council of Sep­
tember 3, 1917, which stands by itself, as representing the 
true position between the parties. The Petition of Right 
fails on that ground without more. Accepting this view, I 
am relieved from labouring many questions raised at Bar ; 
however, it is but right to state that I have not withheld 
consideration from any point relevant to the case and 
stressed by counsel.

Let me refer to some of them. Section 4 of the Military 
Pension Act R.S.C. 1906, ch. 42, provides that a retiring 
officer "shall be entitled to a pension . . . not exceed­
ing one-fiftieth of the pay and allowance of his rank or per­
manent appointment." Was not the suppliant's salary the 
sum of $4,000 a year on his permanent appointment?—and 
was not the salary he was receiving at the time of his re­
tirement a temporary salary limited for this period of 6 
months, following the time his retirement had been de­
cided? If the temporary and higher salary has been used 
as a basis for the calculation of the pension, it follows the 
suppliant has been handsomely treated.

On the other hand, if this special Order in Council of Sep­
tember 3, 1917, is to be cast aside and ignored, then the 
suppliant has to fall back upon his rank and permanent 
appointment before that date at a salary of $4,000, whereby 
the pension Would be much lower.

Does the word "shall" in sec. 42, so much relied upon at 
trial, come within the class of cases in which the authority 
given thereby is coupled with the legal duty to exercise 
such authority—especially when the words immediately 
following are, "not exceeding 1-50"—in other words creat­
ing a discretion that must be exercised. Conceding this, 
then the answer is such discretion has been exercised by 
the Minister and the Pension Board, and approved and con­
firmed by an Order in Council. Has the Court under such 
circumstances any jurisdiction to sit on appeal or in review 
from the exercise of such discretion? Does not the fixing
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of the amount of the pension rest primarily and finally in Alta, 
the discretion of the executive authority? It would seem gc 
so on the authorities. See Matton v. The Queen (1897), 5 —
Can. Ex. 401, at p. 407 ; The King v. Halifax Graving Dock Honens 
Co. (1920), 56 D.L.R. 21, 20 Can. Ex. 44, and cases therein tm-m-

cited. NATION AI
There are a number of decisions given in England upon HAln™™ 

similar cases, but again I may repeat in the view I take of 
the case it is unnecessary to ascertain whether these de­
cisions are given upon a similar state of law as in Canada.
The nature of the engagement of a soldier or officer has 
been reviewed in the case of Leaman v. The King, [1920]
3 K.B. 663, 89 L.J. (K.B.) 1073, 36 Times L.R. 835. The 
following authorities may also be referred to: Gibson v.
East India (1839), 5 Bing. (N.C.) 262, 132 E.R. 1105; In re 
Tufnell (1876), 3 Ch. D. 164, at p. 167; Robertson, Civil 
Proceedings, pp. 611, 359, 35, 643; Dunn v. The Queen,
[1896] 1Q.B.D. 116; Mitchell v. The Queen (1890), 6 Times 
L.R. 181; [1896] 1 Q.B.D. 121n; Balderson v. The Queen 
(1898), 28 Can. S.C.R. 261; Cooper v. The Queen (1880),
14 Ch. D. 311, at p. 314; Gould v. Stuart, [1896] A.C. 575;
De Dohse v. The Queen (1886), 66 L.J. (Q.B.) 422n;
Yorke v. The King, [1915] 1 K.B. 852, 84 L.J. (K.B.) 947, 31 
Times L.R. 2‘ /.

There will be judgment declaring that the suppliant is 
not entitled to the relief sought by his Petition of Right.

Judgment accordingly.

HOXEXH r. INTERNATIONAL HARVESTER CO.

Alberta Supreme Court, Simmons, J. February 24, 1921.

Lantllonl anil Tenant ' til nil—10»)—Htalulc H Anne eh. 14, MAS. 
I anil 8—Right oI launllnril as Attains! Exis ullifn I 'redltora 
—Interpleader—When Rent In Arrear.

A landlord gave a lease from February 1 to December 1 at a rental 
for the term, pavable on December 1. The Court held that 
the rental was not In arrear until tne morning of December 2 
and the landlord had no right to distrain before that date, 
also that the tenant's goods having been seized before any 
rent became due under the lease, the landlord had no claim 
as against the execution creditors on behalf of whom the 
seizure was made. The statute 8 Anne 1709 (Imp.), ch. 14, 
sec. 8 provides that where tenants hold over after the term 
the landlord may distrain, but only when the tenant Is In 
actual possession, and sec. 1 of the same Act which provides 
that the sheriff must pay the landlord arrears of rent not 
exceeding one year’s rent cannot be Invoked unless there Is 
an actual subsisting tenancy.
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INTERPLEADER issue in which the contest is between 
the claim of the landlord for rent, and the claims of execu­
tion creditors of the tenant.

D. M. Stirton, for plaintiff.
A. H. Clarke, K.C., and I. F. Fitch for defendant.
Simmons, J.:—Honens, the landlord, leased to Joseph L. 

Hansen 480 acres of farm land from February 1, 1919, 
until December 1, 1919, at a rental of $6,000, payable on 
December 1, 1919.

It was also provided in the lease that the lessee should 
have an option to purchase said lands at $45 per acre, up 
till and including December 1, 1919, provided the lessee 
had performed all the covenants made by him in said lease 
including the payment of rent stipulated for in said lease. 
It was also provided that in the event of the lessee exercis­
ing said option on or before December 1, 1919, no rental 
should be due and payable under the lease but that a con­
tract for sale should be made as of the date of the lease 
(February 1, 1919) and the $6,000 cash payment to be 
applied on purchase-price and interest accrued at 6* per 
annum for February 1, 1919.

Executions issued against the lessee as follows :—

International Harvester
Issued. Received. Amount.

Co. of Canada .......... Feb. 28.1919 .. Mar. 3,1919 .. $ 696.00
Robert Wilkinson ........ Oct. 28,1919 .. Oct. 28, 1919 .. | 378.71
Henry Harry Honens .. Dec. 23.1919 .. Dec. 23, 1919 .. $1286.80
G. N. Anger .................. Jan. 7,1920 .. Jan. 7. 1920 .. $ 879.94
Buetz Bros, et al .... Jan. 7,1920 .. Jan. 7,1920 .. $ 420.89
John W. Dykes .......... Feb. 25, 1920 .. Feb. 25,1920 .. $ 727.92

In addition to these executions claims were delivered to 
the sheriff by creditors pursuant to the Creditors’ Relief 
Ordinance, 1910, 2nd Sess. (Alta.), ch. 4, on February 7. 
1920, aggregating the sum of $2,341.86. The landlord is 
an execution creditor for a claim not arising out of the 
lease. On October 21, 1919, the sheriff under executions 
then filed with him directed against the goods and lands 
of Hansen, made seizure on said lands and premises of 
5,000 bushels of wheat and oats in stock on 100 acres more 
or less. On November 4, 1919, the solicitor for the execu­
tion creditor, the Farmers’ Supply Co., delivered to the 
sheriff an order of the Court to sell the goods and chattels 
so seized.

On November 26, 1919, the solicitor for the plaintiff de-
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livered to the sheriff a letter claiming for $6,000 for rent.
On December 1, 1919, the solicitors for the plaintiff de­

livered to the sheriff a distress warrant directed to the 
sheriff. Of the wheat seized 410 bushels were delivered at 
the elevator at Keoma prior to December 1, 1919, and 
realised $776, which it is agreed is available for distribu­
tion among the execution creditors.

The balance of the goods seized by the sheriff are the 
property of Hansen and are the subject-matter of this 
issue; and 960 bushels included in this remained on said 
lands and were delivered to the order of the sheriff at the 
elevator at Keoma subsequently to December 1, 1919, and 
realised $1766.16.

Claims of O. W. Storey and J. M. Farlom for wages are 
admitted to be claims having priority over claims of the 
execution creditors.

On November 18, 1919, the sheriff seized on said lands, 
under and by virtue of the writs of execution in his hands 
directed against Hansen, further goods and chattels, a 
part of which consisted of the wheat and oats seized by 
the sheriff on October 21, 1919, and which remained con­
tinuously in the hands of the sheriff. On December 27, 
1919, further seizures under said writs of execution were 
made by the sheriff. On January 8, 1920, the sheriff sold 
all oats seized on October 21, 1919, and feeding privileges 
for $2,400 of which $600 was the price of feeding privileges.

On January 9, 1920, the solicitors for Honens, the plain­
tiff, delivered to the sheriff an order of the Master in 
Chambers obtained ex parte whereby the sheriff upon the 
application of the plaintiff “an execution creditor of the 
defendant Joseph L. Hansen and also landlord of the lands 
and premises upon which seizure under execution herein­
after referred to is made, upon production of the report 
of the sheriff of the Judicial District of Calgary, dated 
December 18, 1919, in the suit at the instance of the Inter­
national Harvester Co. as plaintiff against the defendant 
specifying grain... .seized under and by virtue of writs 
of execution in his hands issued in said action" was ordered 
to remove and sell all seed grain, etc., seized by him and 
to deal with the moneys realised as he may be advised or 
as directed by law. A part of the goods so seized and 
ordered to be sold have not been realised upon yet.

The plaintiff claims that his rent which fell due on
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December 1, 1919, should be paid by the sheriff in priority 
to the claim of the execution creditors.

The execution creditors claim that there was no real 
tenure created and that is an inference from the larger 
amount $6,000 provided for as rental, and, in the alterna­
tive, that the option of purchase given to the tenant has 
effect of making the term indeterminable and therefore no 
valid demise was created.

As a further alternative they claim that the right of 
distress as against goods then in custodia legis did not 
arise on December 1, 1919, as no rent was due on that date 
and the landlord could not therefore assert any claim against 
the sheriff to have arrears of rent paid, and that the goods 
seized subsequently to December 1, 1919, were in custodia 
legis and the relation of landlord and tenant no longer exist­
ing no claim for rent could be asserted by the landlord as 
against the goods and chattels seized under the executions.

Dealing with the first issue as to whether a valid lease 
existed or not it is obvious that if the landlord allowed his 
claim as an execution creditor to stand he would be in the 
anomalous position of plaintiff and defendant.

He was allowed to relinquish his claim as an execution 
creditor at the trial of the interpleader issue. There is a 
conflict of evidence as to what would be a fair rental value 
of the lands in question.

Special circumstances were related which would give an 
unusual value to the farm land where a considerable area 
was ready for cropping. The land consisted of 480 acres 
and two-thirds of this could be seeded during the term and 
a crop realised therefrom.

Farmers in the vicinity place the rental value at about 
$1,500 to $1,800.

Plaintiff gives evidence to the effect that with an average 
season and prevailing prices the lessee could realise $15,000 
out of the crop. It may be observed that the tenant in 
addition to paying the $6,000 rent agreed to do the work of 
constructing buildings and fences on said lands. I am not 
able to find on the facts that there was any collusion be­
tween the landlord and tenant and as the option was uni­
lateral and did not bind the tenant and was not acted upon 
by him, I conclude a valid lease was created between the 
parties. The sheriff had notice of a claim for rent on Nov­
ember 26, 1919, in which it was claimed by the landlord 
that the tenant had abandoned the premises and that the
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rent of $6,000 was due on December 1, 1919, on the date 
of expiry of the lease.

It is clear that although the sheriff was then in possession 
of part of the goods in question under writs of execution 
that no rent was due then and no right of distress existed.

The rent was not in arrears until the morning of Decem­
ber 2, 1919. Dibble v. Bowattr, etc. (1853), 2 El. & Bl. 564, 
118 E.R. 879, 22 L.J. (Q.B.) 396; Redman’s Landlord and 
Tenant, p. 428. The statute 8 Anne, ch. 14, sec. 8, pro­
vides that where tenants hold over after the end of the 
term the landlord may distrain, but the tenant must be in 
actual possession. The statute 8 Anne, ch. 14, sec. 1, which 
provides that the sheriff must pay the landlord arrears of 
rent not exceeding one year’s rent cannot be invoked unless 
there is an actual subsisting tenancy. Riseley v. Ryle 
(1843), 11 M. & W. 16, 152 E.R. 697, 12 L.J. (Ex.) 322.

The term ended on December 1, 1919, and part of the 
goods were actually taken by the sheriff and sold and in 
regard to these no claim is made. A part of the goods 
seized on October 21, 1919, still remained under the seizure 
but were not removed from the premises.

The sheriff must under sec. 1 of 8 Anne, ch. 14, pay the 
arrears of rent not exceeding one year “all such sum or 
sums of money as are or shall be due for rent for the said 
premises at the time of the taking such goods or chattels by 
virtue of such execution.”

If the goods are taken when the sheriff enters into posses­
sion of them then there was no rent due in so far as the 
seizure on October 21, 1919, is concerned. The term “tak­
ing” apparently means some physical assertion of control 
and this would seem to imply that "taking" refers to the 
actual seizure and not to the removal of the goods from the 
premises.

The result is that when the first seizure was made no 
rent was due and the sheriff was under no obligation to pay 
rent to the landlord and when the subsequent seizures were 
made there was no existing term and the Statute 8 Anne, 
sec. 1, ch. 14, did not become operative ; the goods then being 
in custodia legis. As to the distress warrant delivered to 
the sheriff on December 1, 1919, no rent was in arrears and 
in any case no seizure was made under it and the goods 
never came under it or became subject to it in any manner.

In regard to ch. 34 of N.W.T. 1915, being an Ordinance 
respecting Distress for Rent and Extra-Judicial Seizure:
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Section 4 takes away the common-law right of distress 
against goods on the demised lands belongng to a person 
other than tenant but provides that this restriction shall 
not apply in favour of a person claiming title under and by 
virtue of an execution against the tenant.

If an execution creditor is a person claiming title under 
and by virtue of a writ of execution some question might 
arise as to whether the common law had been altered in 
regard to the right of distress when goods are in custodia 
legis; Ex parte Herefordshire; Re Mackenzie, [1899] 2 Q.B 
566, at p. 574, 68 L.J. (Q.B.) 1003, 81 L.T. 214. However, 
I do not think it is open to the plaintiff to raise it for the 
reason that he elected to pursue his remedy as an execution 
creditor and under the Creditors’ Relief Act, 1910, 2nd sess.. 
Alta. ch. 4, did so on behalf of all execution creditors. He 
therefore assented to sheriff’s holding the goods under the 
writs. He obtained an order for sale of the goods held under 
the writs of execution and the words of the Master’s order 
reciting that he applied as a “landlord" may be treated as a 
nullity as the said order recited that he applied as an execu­
tion creditor and as landlord and he had a right to apply 
as an execution creditor but had no right as a landlord as 
no distress had been made, and the goods were then held 
under the executions.

I conclude that the plaintiff is not entitled to the pay­
ment of the $6,000 or any lesser sum by virtue of his claim 
for rent.

The second issue is whether he is entitled to rank as 
an execution creditor. At common law he could not, as 
execution creditor, demand payment of rent in arrears due 
to him as landlord. The statute of Anne contemplated 
executions issued by the third parties and not by the land­
lord. Taylor v. Lanyon (1830), 6 Bing. 536, 130 E.R. 1387, 
4 Moo. & P. 316, 8 L.J. (C.P.) 180.

I think the solicitor for the plaintiff properly withdrew 
the plaintiff’s claim to share under the Creditors’ Relief 
Act as an execution creditor.

The costs of these proceedings as between solicitor and 
client shall be a first charge on the moneys realised.

The plaintiff’s claim is therefore dismissed with costs.
Claim dismissed.
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KIMMER v. HANNON

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont. J.A., and 
Macdonald, J. August B, 1921.

tonal Hut tonal latw (*1K—ISO)—Surrogate Judge—Provincial 
la-glalatun-—Appointive Power»—lt.X.A. AcI,*8cch. 112 (14) 
anil 1HI—Saak. Ntala. llllH-ll) ch. SH aia. 1----Validity.

Were It not for sec. 96 of the B.N.A. Act the power to appoint or 
to provide for the appointment of the Judges of all Provincial 
Courts would exist In the Provincial Legislatures, under head­
ing 14 of sec. 82 of the B.N.A. Act. Section 86 however gives 
the Governor-General power to appoint Judges of the Superior. 
District, and County Courts in each Province, and Surrogate 
Courts not being within these classes of Courts, the appoint­
ment of Judges for such Courts resta with the Provincial 
Legislatures, and sec. 1 of ch. 28 of the Statutes of Saskatch­
ewan 1818-19 providing that the Lieutenant-Governor In 
Council shall make such appointments is intra vires. 

(Annotation, 37 D.L.R. 183. referred to; King v. Sweeney ( 1912 i.
1 D.L.R, 476; Re Small Debts Recovery Act. (1817), 37 D.L.R. 
170. followed; John Deere Plow Co. v. Wharton, annotated. 
18 D.L.R. 353, [1916] A.C. 330, referred to ]

APPEAL from the judgment of Brown, C.J.K.B. (1920), 
53 D.L.R. 463, dismissing an application made at the 
instance of R. Rimmer, Judge of the District Court of the 
Judicial District of Cannington, for an information in the 
nature of a quo warranto against the respondent to shew 
cause by what authority the respondent claimed to exercise 
the office of Judge of the Surrogate Court for the said 
Judicial District of Cannington. Affirmed.

C. E. Gregory, K.C., for appellant.
A. Hayworth, for respondent and for the Government of 

Saskatchewan.
Haultain, C.J.S., agrees with Lamont, J.A.
Lamont, J.A.:—In view of the conclusion at which I 

have arrived on the constitutional question involved in this 
appeal, I will refer to the question of the status of the 
appellant as relator only to say that, as his whole claim 
before the Chief Justice of the King’s Bench was based 
upon his rights to enjoy the office of Judge of the Surrogate 
Court for the Judicial District of Cannington and exercise 
its jurisdiction, his application was, in my opinion, properly 
refused for the reasons stated by the Judge.

On the constitutional question the contention of the ap­
pellant is, that the power to appoint a Judge of the Surro­
gate Court is not vested in the Province and, therefore, 
cannot be exercised by the Lieutenant-Governor.

The appointment of a Judge is an exercise of the Royal 
prerogative which is to be performed by the Sovereign per-
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sonally, unless the right of appointment has been parted 
with. A gift of legislative power carries with it a corre­
sponding executive power, even when such executive power 
is of a prerogative character, unless there is some restrain­
ing enactment. It seems now to be well settled that in 
Canada the prerogative rights of the Crown, which relate 
to or are connected with any subject matter over which 
the Parliament of Canada has legislative jurisdiction, are 
to be exercised by the Governor-General ; while those which 
relate to or are connected with any subject matter over 
which the Legislatures of the Provinces have jurisdiction 
are to be exercised by the Lieutenant-Governors of the Pro­
vinces.

The Liquidators of the Maritime Bank of Canada v. The 
Receiver General of New Brunswick, [1892] A.C. 437 ; The 
Att'y-Gen’l for Dominion of Canada v. Att’y-Gen’l for the 
Province of Ontario, [1898] A. C. 247.

By the B.N.A. Act of 1867, the authority to legislate was 
apportioned between the Parliament of Canada and the 
Legislatures of the Provinces. To that Act, therefore, we 
must look to ascertain whether the right to appoint Surro­
gate Court Judges is vested in the Federal or the Provincial 
authorities. Two sections of the Act, particularly, are 
material. They are sec. 92, sub-sec. 14 and sec. 96, and 
they read as follows:—

92. In each Province the Legislature may exclusively 
make laws in relation to matters coming within the classes 
of subjects next hereinafter enumerated, that is to say . . .

14. The administration of justice in the Province, includ­
ing the constitution, maintenance, and organisation of Pro­
vincial Courts, both of civil and of criminal jurisdiction, 
and including procedure in civil matters in those Courts.

96. The Governor-General shall appoint the Judges of 
the Superior District and County Courts in each Province, 
except those of the Courts of Probate in Nova Scotia and 
New Brunswick.

The allocating to the Provincial Legislature of the exclu­
sive right to legislate in respect of the administration of 
justice in the Province, gave to the provincial authorities 
the right and imposed upon them the duty of providing the 
whole machinery required for the administration of justice, 
including the constitution, maintenance and organization of 
the Courts and the appointment of all Judges and officers 
requisite therefor, subject only to the limitations thereon
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imposed by the Act.
In Re Small Debts Act (1896), 5 B.C.R. 246, Walkem, J., 

at p. 260, said :—"Where, therefore, the Legislature consti­
tutes a Court, whether of superior or inferior jurisdiction, 
the power to appoint the Judge rests, exclusively, if section 
96 does not interfere with it, with the Lieutenant-Gover­
nor."

See also judgment of Street, J., in Regina v. Bush (1888), 
15 O.R. 398, at p. 403.

The only section of the Act which limits the right of the 
Provinces to appoint the Judges requisite for the Provincial 
Courts is sec. 96, above quoted.

The question then is: Are the Surrogate Courts of this 
Province Superior, District or County Courts," within the 
meaning of sec. 96?

It is not disputed that sec. 96 is to be interpreted by a 
reference to the Courts existing at Confederation. A list 
of these Courts in each of the Provinces, as far as the same 
could be ascertained from the statutes available here, has 
been furnished to us by counsel. From that list, and from 
an article on the subject by A. H. F. Lefroy, found in 37 
D.L.R. 183, it would appear that there was at the date of 
the Union in each of the Provinces a Superior Court, 
modelled upon the principle of the Superior Courts of Law 
in England, the territorial jurisdiction of which was limited 
only by the boundaries of the Province in which it was 
established. There were also District Courts and County 
Courts. In Upper Canada a portion of the country had 
been organised into counties. These portions which were 
not included within the limits of any organised county were 
formed into Provisional Judicial Districts under the au­
thority of C.S.U.C. (1859), ch. 128, sec. 92. In each of 
the organised counties (in some cases two counties were 
united) there was a Court known as the “County Court," 
and in each of the Provisional Judicial Districts there 
was a Court known as the “District Court." The 
status and jurisdiction of these two Courts were 
identical. The jurisdiction of each was limited territorially 
by the boundaries of the District or County (or union of 
counties), respectively, in which the Court was established. 
Each had jurisdiction in all personal actions where the debt 
or damages claimed did not exceed $200, and in all cases or 
suits relating to debt, covenant or contract, up to $400, 
where the amount was liquidated or ascertained by the act

Sunk.
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of the parties or by the signature of the defendant. They 
also had jurisdiction to grant equitable relief in certain 
cases. It was expressly provided that those Courts should 
not have jurisdiction in any action in which the title to land 
was brought in question, or the validity of a bequest or de­
vice was disputed ; or where the action was for libel, slander, 
criminal conversation, seduction, or against a Justice of the 
Peace for anything done by him in the exercise of his office, 
if he objected thereto. The Judges of both Courts were re­
quired to be appointed from the Bar of the Province, and to 
be barristers of at least 5 years’ standing.

In the Province of New Brunswick, just prior to Con­
federation, County Courts had been established with juris­
diction in actions of debt up to $200, and in actions of tort 
up to $100, but, like the County Courts of Upper Canada, 
those Courts had not jurisdiction to try the classes of 
actions above mentioned, with these exceptions ; that in 
New Brunswick they could try actions for libel or slander, 
but not actions for breach of promise of marriage. There 
were no Courts known as County Courts in the other Pro­
vinces.

In Lower Canada there were Courts called Circuit Courts. 
The Province was divided into 20 districts and a Court 
established in each, having jurisdiction in civil actions up 
to $200. Mr. Lefroy, in his article above referred to, 37 
D.L.R. 183, at p. 186, states that the term “district” was 
an alternative to the term “circuit.” Those Courts were 
presided over by a Superior Court Judge, and Sir John 
Thompson, in his celebrated report on the Quebec District 
Magistrates’ Act (1888), states that they were, in one 
sense, branches of the Superior Courts. We find, therefore, 
that at the date of the Union there were established Courts 
with clearly defined jurisdiction, known respectively as Sup­
erior, District and County Courts.

These, however, were by no means all the established 
Courts. There were Probate Courts in Nova Scotia and 
New Brunswick and Surrogate Courts in Upper Canada, 
where there were also Division Courts presided over by the 
Judges of the County Courts, and with jurisdiction up te 
$100. There were Commissioners' Courts in Lower Canada 
for small debts, Justices’ Courts for small debts in Nova 
Scotia and New Brunswick, and Police Courts in all the 
Provinces.

The scheme of the framers of the Act would appear te
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have been that the new Dominion to be created would 
acquire the right to appoint the Judges for those Courts 
highest in dignity, rank and jurisdiction, and be charged 
with the obligation of providing their salaries, allowances 
and pensions (sec. 100). The Courts answering this descrip­
tion were the Superior, District and County Courts, and the 
Courts of Probate. It was however, decided that the Courts 
of Probate, which existed only in Nova Scotia and New 
Brunswick, should be excluded from the operation of 
sec. 96. That these Courts were considered Superior Courts 
I do not doubt. That is the conclusion reached by Harvey, 
C.J., in Re Small Debts Recovery Act (1917), 37 D.L.R. 
170, 12 Alta. L.R. 32. A perusal of the Nova Scotia Act 
(R.S.N.S. 1864, ch. 127) shews that, in addition to the grant 
and revocations of probate of wills and letters of adminis­
tration, and citations to account, the Judges of the Probate 
Courts in that Province exercised jurisdiction in matters 
which are ordinarily dealt with by a Judge of a Superior 
Court. In certain cases they had all the power of the Court 
of Chancery (sec. 66). They had power to authorise a sale, 
mortgage or lease of land for the payment of debts and 
legacies (sec. 26). If the deceased at the time of his death 
was liable to perform any contract for the sale and con­
veyance of real and personal property, they had power to 
declare the administrator a trustee thereof (sec. 36) ; also 
to order a division of the real estate among the next of kin 
(sec. 40), and they could order that the surplus assets re­
maining after the settlement of an executor’s or administra­
tor’s account be distributed among the parties entitled 
(sec. 68). I have not had access to the statutes of New 
Brunswick prior to Confederation, but I take it that the 
jurisdiction in that Province was very similar. That the 
Judges of these Courts were not to be appointed by the 
Governor-General may have been due to the fact that their 
jurisdiction was not a general one, but was limited to a 
certain class of matters only ; or it may have been due 
to the fact that the Judges of these Courts were 
not paid a salary out of the revenues of the Prov­
ince, but were remunerated by fees paid out of 
estates coming before them. As this system of 
remunerating the Judges of these Courts continued 
after the union. I have no doubt that when sec. 96 was 
under discussion it was proposed that they should con­
tinue to be remunerated in the same manner. Whatever 
considerations led to making these Courts an exception 

41—60 n.L.K.
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in sec. 96, this much is clear, that if they were considered 
Superior Courts it was necessary to expressly except 
them, otherwise the Federal Parliament would have been 
under obligation to provide salaries for the Judges thereof.

If the reasons above suggested led to the appointment 
of the Judges of those Courts being left in the hands of 
the Provincial authorities, they apply with equal force to 
the Surrogate Courts of Upper Canada, whose jurisdic­
tion, though similar in character in so far as the grant­
ing and revocation of probates and letters of administra­
tion were concerned, was far less extensive than that of 
the Probate Courts. The Judges of the Surrogate Courts 
were also remunerated for the surrogate work by fees, 
although, under the Act, the senior Judge of the County 
Court was the Judge of the Surrogate Court. These 
Surrogate Courts were not mentioned in sec. 96. This 
in my opinion, was due to the fact that they were not 
considered to be Superior, District, or County Courts.

A perusal of the Act (R.S.U.C. 1859, ch. 16) satisfies 
me that they were not Superior Courts. That they were 
considered to be inferior to the Courts of Probate in 
Nova Scotia and New Brunswick is, I think, established 
by the fact that they had not the jurisdiction of those 
Courts in the matters above referred to as being ordi­
narily exercised by a Judge of a Superior Court. That 
they were inferior to the former Court of Probate in 
Upper Canada is established by the fact that appeals 
from the Surrogate Courts were heard by the Court of 
Probate until its abolition in 1858, and after that date 
by the Court of Chancery.

Then, were they considered District or County Courts? 
The only resemblance they bore to those Courts was. 
that the boundary of each Court was co-terminous wit 
the boundaries of the District or County in which t! 
Court was established. This alone, in my opinion, would 
not make them District or County Courts, within the 
meaning of sec. 96. A District Court, as it was then known, 
did not simply mean any Court whose territorial juris­
diction coincided with the boundaries of the district. It 
signified a particular Court, with a known and particular 
jurisdiction, which it exercised within the boundaries of 
the district. The same applies to a County Court. Where 
we find particular Courts referred to in sec. 96 and find 
in existence at the Union Courts bearing these identical
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names with clearly defined jurisdiction and character, Basli- 
we must, I think, take it that the Courts mentioned in c A 
the section refer to the existing Courts bearing the same 
names. In order, then to ascertain if the Judge of a Rimmui 
particular Court is to be appointed by the Governor-Gen- Han.nm 
oral or by the Lieutenant-Governor, we must compare 
that Court with the Superior, District and County Courts 
in existence at the date of the Union, and the comparison 
must be not merely as to the extent of their territorial 
jurisdiction but, as Beck, J„ pointed out in Re Small Debts 
Recovery Act 37 D.L.R. 170 at p. 181, it must take into 
consideration the character of the Court and "the extent 
and nature of its jurisdiction both absolutely and rela­
tively to other courts of the province.”

If in these respects the Court in question can be said 
to approximate to the Superior, District or County Courts 
in existence at Confederation, the power to appoint the 
Judge thereof is vested in the Governor-General. If not, 
it is vested in the Lieutenant-Governor of the Province 
in which the Court has been established.

That thin was the view of Sir John Thompson, Minister 
of Justice, appears from the language of a report made 
by him in 1889, where he said:

“Judges of the Superior, District and County Courts in­
clude all classes of Judges like those designated and not 
merely the Judges of the particular Courts which at the 
time of the passage of that Act, happened to bear those 
names." See Lefroy on Canada’s Federal System, p. 527.

Were these considerations not the test of the appoint­
ing power, a Provincial Legislature might establish a Court 
similar in character and jurisdiction to a District or County 
Court, and by giving it some other name deprive the Gov­
ernor-General of the right to appoint the Judge thereof.
On the other hand, the Legislature might establish a Court 
inferior in character and jurisdiction to these Courts, and 
by styling it “Di itrict Court" or “County Court" cast upon 
the Federal Parliament the obligation of providing a salary 
for the Judge of such Court. The Surrogate Courts of Upper 
Canada at the time of Confederation did not, in my opinion, 
bear any resemblance, either in the character of the Court 
or in the extent and nature of their jurisdiction, to the 
Superior, District, or County Courts then in existence. They 
did not, therefore, come within the class of Courts whose 
Judges were, under sec. 96, to be appointed by the Governor- 
General.
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The Surrogate Courts of Saskatchewan are very similar 
in character, rank, and jurisdiction to the Surrogate Courts 
in Upper Canada at the date of the Union, and like these 
Courts bear no resemblance to the Superior, District, or 
County Courts referred to in sec. 96.

For these reasons, therefore, I am of opinion that the 
power to appoint the Judges of the Surrogate Courts of this 
Province is vested in the Lieutenant-Governor.

The appointment of the respondent as Judge of the Sur­
rogate Court for the Judicial District of Cannington was, 
therefore, valid, and he is entitled to exercise the functions 
of the office.

The appeal should, therefore, be dismissed.
Macdonald. J.:—This is an appeal from the judgment of 

Brown, C.J., K.B. (1920), 53 D.L.R. 463, dismissing an 
application made at the instance of Rimmer, J„ Judge of 
the District Court for the Judicial District of Cannington, 
for an information in the nature of a quo warranto against 
the respondent to shew cause by what authority the re­
spondent claimed to exercise the office of Judge of the Sur­
rogate Court for the said Judicial District of Cannington.

The grounds on which the application to Brown, C.J., 
K.B., was based, were as follows:—(1) The above named 
Reginald Rimmer is and has been since 1907 the Surrogate 
Court Judge for the said district. (2) That by the pro­
visions of the Surrogate Act there can be only one Judge 
for said district. (3) That the above named Reginald 
Rimmer is the only Judge who has authority to act as 
Surrogate Court Judge in the said District of Cannington. 
(4) That on or about the 11th day of October last past and 
divers others days and times since and more particularly 
on the 28th day of February, 1920, you, the said James W. 
Hannon undertook to act and did act as Surrogate Court 
Judge in the said District without proper or lawful auth­
ority, without being duly and properly appointed as Surro­
gate Court Judge of the said District. (6) And because 
you, the said James W. Hannon, are continuing to exercise 
and propose to exercise the duties and functions of Judge 
of the Surrogate Court for the said District. (6) Because 
said Reginald Rimmer having been duly appointed Judge 
of the District for the Judicial District of Cannington, and 
having been duly sworn in as Judge of the said Court and 
also as Judge of the Surrogate Court of the said District 
has never been dismissed or relieved of office. (7) Because



60 D.L.R.] DOMINION LAW REPORTS 645

neither the Local Legislature of the Province of Saskatche­
wan nor the Governor in Council of said Province has any 
power to appoint Surrogate Court Judges in the Province 
of Saskatchewan. (8) Because neither the Legislature of 
the Province of Saskatchewan nor the Governor in Coun­
cil of the said Province has any power to dismiss any Sur­
rogate Court Judges of the said Province heretofore ap­
pointed or holding office as Surrogate Court Judges in the 
said Province. (9) Because Chapter 28 of the Statutes of 
the Province of Saskatchewan, 1918-19, is ultra vires.

The relator was in November, 1907, appointed Judge of 
the District Court for the Judicial District of Cannington. 
Sections 3, 6 and 8 of the Surrogate Courts Act, 1907 
(Sask.), ch. 10, of the Province, then in force, read as fol­
lows :—

“(3) In and for every judicial district as the same are 
from time to time established under The District Courts 
Act there shall be a court of record to be called ‘The Surro­
gate Court’ of each respective district over which court 
one Judge shall preside ; and there shall also be a clerk and 
such officers as may be necessary for the exercise of the 
jurisdiction to the said court belonging. (6) The Judge of 
each district court in the province shall be the judge of 
the surrogate court for the judicial district in which the 
district court of which he is judge is situated. (8) Every 
judge of a surrogate court shall before executing the duties 
of his office take the following oath before some one auth­
orised by law to administer the same: ‘ I.......................do
solemnly and sincerely promise and swear that I will duly 
and faithfully and according to the best of my skill and 
power execute the office of judge of the surrogate court of 
the judicial district of .................. So help me God.' ”

The relator upon his appointment and receipt of his com­
mission as Judge of the District Court took the oath of 
office required by the District Courts’ Act, and also the oath 
of office required to be taken by a judge of the Surrogate 
Court. He thereupon entered upon his duties as Judge of the 
Surrogate Court for the Judicial district of Cannington. 
and continued to discharge the same until November 12, 
1919, or a short time theretofore.

By sec. 1 of ch. 28 of the Statutes of Saskatchewan, 
1918-19, assented to on February 5, 1919, it is enacted as 
follows :—“ 1.—(l)Section 6 of The Surrogate Courts Act, 
being chapter 54 of The Revised Statutes of Saskatchewan,
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1909, is repealed and the following substituted therefor :
‘6. The judge of the surrogate court shall be appointed by 

the Lieutenant Governor in Council.’ ”
By sub-sec. (2) of said sec. 1, the said section came into 

force on April 1, 1919.
On November 12, 1919, the Lieutenant Governor in 

Council appointed the respondent, James W. Hannon, 
Judge of the District Court for the Judicial District of 
Regina, as Judge of the Surrogate Court for the Judicial 
District of Cannington. Wherefore the appellant applied 
for said information in the nature of a quo warranto.

On the application before Brown, C.J., K.B., 53 D.L.R. 
463, the appellant based his status as relator on his own 
claim to the office of Judge of the Surrogate Court of the 
Judicial District of Cannington. The Chief Justice holds 
at p. 467, that “whatever interest or status the relator has 
by virtue of which he claims the right to question the de­
fendant’s title to office was secured under sec. 6 of the 
Surrogate Courts Act.” Further on, p. 467, he says : “The 
Legislature having appointed the relator to office as Judge 
of the Surrogate Court would have the right to cancel his 
appointment, which they did, by repealing sec. 6, and by 
appointing the defendant under the substituted clause. It 
therefore follows that if the defendant has no title to the 
office in question, the relator has not, and never did have, 
any better title.” He therefore concluded that the appli­
cant had no status to question the right of the respondent 
to hold the office in question.

On appeal to this Court, however, the appellant claims 
status also on the ground that he is a resident of the 
Judicial District of Cannington, and on the fact that he 
owns real property in said District. That this claim is an 
afterthought is shewn by the fact that in the material filed, 
the only reference to his residence within said Judicial Dis­
trict is the incidental one in the following quotation from 
one of the appellant’s affidavits:—“I, Reginald Rimmer, 
His Majesty’s Judge of the District Court for the Judicial 
District of Cannington, residing at Areola in the Province 
of Saskatchewan, make oath and say as follows:”

Areola is the judicial centre of the Judicial District of 
Cannington, a fact of which judicial notice may be taken. 
There is no evidence but it is admitted that the appellant 
owns real property in said Judicial District.

On this ground I am of opinion that the appellant had
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sufficient interest to qualify him as relator herein. Rex v. 
Speyer, [1916] 1 K.B. 595.

The appellant contends:—(1) That by virtue of his ap­
pointment as Judge of the District Court of the Judicial 
District of Cannington at a time when the Surrogate Courts 
Act, by sec. 6 thereof, provided that the Judge of the Dis­
trict Court of .each district should be the Judge of the Surro­
gate Court of such district, he was appointed such Surro­
gate Court Judge by the Governor-General in Council. (2) 
That, the right to appoint Judges is a prerogative right 
which has never been conferred on the Lieutenant-Gover­
nors of the Provinces, or on the Provincial Legislatures, and 
remains in Canada in the Governor-General. (3) That said 
sec. 1 of ch. 28 of the Statutes of Saskatchewan, 1918-19, is 
ultra vires of the Provincial Legislature.

As has been already seen, sec. 6 of said ch. 28, in its 
original form, 1907 (Sask.), ch. 10, provided as follows:— 
“The judge of each district court in the province shall be 
the judge of the surrogate court for the judicial district in 
which the district court of which he is judge is situated."

The first question that arises is whether this section is to 
be regarded as making an appointment to the office of Judge 
of the Surrogate Court, or as extending the jurisdiction of 
the Judge of the District Court. Were this a case of first 
impression I should have had no hesitation in coming to the 
conclusion that the section was an appointing one. Statutes 
involving, in my opinion, the same question have however 
already received judicial interpretation. In the case of Piel 
Ke-ark-an v. Regina (1891), 2 B.C.R. 53, one of the ques­
tions for decision was as to the constitutionality of sec. 9 of 
ch. 8 of 1890, passed by the Legislature of British Columbia. 
Said section reads as follows:—

“Until a County Court Judge of Kootenay is appointed the 
Judge of the County Court of Yale shall act as and perform 
the duties of the County Court Judge of Koteonay, and shall
while so acting..........have in respect of all actions, suits,
matters or proceedings being carried on in the County Court 
of Kootenay, all the powers and authorities that the Judge 
of the County Court of Kootenay, if appointed and acting 
in the said district, would have possessed in respect of such 
actions, suits, matters and proceedings; and for the pur­
poses of this Act, but not further, or otherwise, the several 
districts, as defined by sections 5 and 7 of the ‘County 
Courts Act’ over which the ‘County Court of Yale’ and the
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‘County Court of Kootenay,' respectively, have jurisdiction, 
shall be united.”

A Judge of the County Court of Yale had been appointed 
but there had been no appointment of a Judge of the County 
Court of Kootenay. The said Judge of the County Court 
of Yale held a trial under the Speedy Trials Act, R.S.C. 
1886, ch. 176, in the County of Kootenay. The prisoner 
having been convicted obtained a Writ of Error. The mat­
ter came for argument before the Court-en-Banc.

M. B. Begbie, C.J., says as follows, at pp. 60, 61 :—
“Now, the Provincial Legislature having, as it is not con­

tested, lawfully in 1883 created two County Courts, viz.: of 
Yale and Kootenay, might in 1890 just as lawfully have 
repealed that Act, and created one County Court extending 
over all the territory comprised in the two County Court 
Districts created in 1883. The effect might have been that 
the Yale Court would have become extinct. What would 
have been the position of the Judge it is unnecessary to 
inquire; but this seems clear, that he would not have been 
without a fresh appointment by the Governor-General, the 
Judge of the New County Court thus created. The Pro­
vincial Legislature would not, probably, have attempted in 
such a case to appoint the Judge of the new Court, directly ; 
but this is just what section 9 attempts to do indirectly. 
For the repeal and extinction and new creation is by no 
means the object nor the effect of that section 9. The 
Legislature by no means intend to extinguish the Kootenay 
County Court, which they had created in 1883. They care­
fully provide for its continuance, and expressly contem­
plate the appointment at some future time of a Judge of 
that Court (viz. by the Governor-General). They certainly 
abstain from appointing a judge de nomine; but they con­
fer upon Mr. Spinks, for the present, all the powers and 
authorities which a Judge, if appointed (viz., by the Gover­
nor-General), would have had in the district. But the per­
son who has all the powers and duties, all the authorities 
and jurisdiction of a Judge, what is he but the Judge? He 
may also have some other designation ; a Collector, a Dis­
trict Magistrate, etc. He is, nevertheless, the Judge, and 
the sole Judge for the time being in that Court in which 
he presides ; and so the Legislature evidently intends Mr. 
Spinks to be. It would be absurd to suppose that section 
96 of the British North America Act could be defeated by 
the simple contrivance of calling the person invested with
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all the judicial powers and duties of the County Court 
Judge, a Commissioner, or Administrator, or by leaving 
him without any specific title whatever, as in the present 
case. The Provincial Legislature might with precisely the 
same propriety, and a similar infraction of the same sec­
tion 96 of the British North America Act, appoint some 
person during the temporary inability or absence of the 
Lieutenant Governor to exercise his powers and perform his 
duties, carefully abstaining from calling their nominee a 
‘Lieutenant Governor,’ or some person to perform the duties 
and exercise the jurisdiction of a Judge of this Court, so 
long as they did not call their appointee a ‘Judge.’ Nor 
could these encroachments of the Provincial Legislature be 
validated by having received the Royal Assent, announced 
at the close of the Session by the Lieutenant Governor, nor 
could they be validated by an Act of the Dominion Parlia­
ment. It is sufficient to point out that the power of 
appointment having been placed where it is by an Act of 
the Imperial Parliament, nothing less than another Act 
of that Parliament can repeal or vary the arrangement.

I am, therefore, of opinion that Mr. Spinks derived no 
authority whatever from section 9 to exercise any judicial 
authority in the Court of Kootenay.”

Walkem, J., after quoting said sec. 9, says, at pp. 71, 72:
“The districts which are thus united constitute the statu­

tory Counties of Yale and of Kootenay. In each of those 
Counties, a separate County Court has been created by the 
County Courts Act—with its separate seal, expressive of its 
title. ‘The Seal of the County Court of Yale,’ ‘ The Seal of 
the County Court of Kootenay.’ As we have, as Judges of 
the Supreme Court, concurrent jurisdiction by statute with 
the Judges of the County Courts in their respective Courts, 
we may take judicial notice, also, of the fact, that up to the 
present each of the two Courts has had its Registrar and 
staff of officers, and each of the two Counties its Sheriff. 
Although by the section the Counties are united, their re­
spective Courts are not. There is no extinction of either, 
no merger, no one Court, for example, for the united Coun­
ties. They are left as independent of each other as when 
first established. In this condition of things, the section 
proceeds in substance to enact that until a County Court 
Judge of Kootenay be appointed by the Governor-General, 
the Judge of Yale shall fill his place. What is this but the 
appointment of a Judge to a vacant Judgeship? The ar-
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rangement, it is true, is provisional ; but it is not the less 
an appointment on that score. Cases were cited to show 
that a Provincial Legislature may extend the jurisdiction of 
a County Court in respect of area as well as subject matter ; 
but the present is not legislation of that character. It does 
not enlarge the area of the Yale Court—but what it as­
sumes to do is to appoint the Judge of that Court—and he 
is not the Court—to be Judge of the Kootenay Court. The 
mere device of uniting the two Counties cannot give the 
Legislature such a prerogative right, and correspondingly 
disposess the Governor-General of it. By section 96 of the 
British North America Act, The Governor-General shall 
appoint the Judges of the Superior District, and County 
Courts in each Province, except those of the Courts of Pro­
bate of Nova Scotia and New Brunswick.' As section 9 
trenches upon this provision it is unconstitutional ; hence 
Judge Spinks has acquired no jurisdiction under it in 
Kootenay.”

Drake, J„ also held that said sec. 9 was ultra vires ; the 
other two Judges did not find it necessary to deal with this 
question.

After the decision in Piel Ke-ark-an v. Regina, supra, was 
rendered, and no doubt in consequence thereof, a special 
case was referred to the Supreme Court of Canada ; In Re 
County Courts of British Columbia (1892), 21 Can. S.C.R. 
446, and among the questions asked were the following, 
at p. 452:—

“(1) Was section 14 of the said County Courts Act 
(C.S. of B.C. cap. 25, so amended as aforesaid) ultra vires 
of the provincial legislature, either in whole or in part? 
(2) Was section 9 of the said County Courts Amendment 
Act, 1890 (63 Vic. Cap. 8) ultra vires, either in whole or 
in part?”

Section 14 of the County Courts Act, C.S. B.C. 1888, ch. 
23, as amended enacted that "any County Court Judge 
appointed under this Act may act as County Court Judge in 
any other district upon the death, illness, or unavoidable 
absence of, or at the request of, the Judge of that district, 
and while so acting the said first-mentioned Judge shall 
possess all the powers and authorities of a County Court 
Judge in the said district; provided, however, that the said 
Judge so acting out of his district shall immediately there­
after report in writing to the Provincial Secretary the fact 
of his so doing and the cause thereof.”
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Said sec. 9, referred to in the second question, has already 
been quoted.

The Court answered both questions in the negative.
Strong, J., at pp. 453, 454, says as follows:—
“In answers to questions 1 and 2 I am of the opinion that 

both section 14 of the County Courts Act (Con. Stats, of 
British Columbia, ch. 25) as amended by 54 Vic. ch. 7, sec­
tion 1 (the County Court Amendment Act, 1891) anil sec­
tion 9 of the County Courts Amendment Act, 1890 (53 Viet, 
ch. 8) were within the powers of the Legislature of British 
Columbia, and I am of opinion that they are so intra vires 
independently of any Federal legislation.

My reasons for this opinion are that such legislation 
was a valid exercise of the power conferred upon the pro­
vinces by sub-section 14 of section 92 of the British North 
America Act, whereby provincial legislatures were em­
powered to make laws regarding the administration of jus­
tice in the provinces including the constitution, mainten­
ance and organisation of provincial courts, both of civil 
and criminal jurisdiction, including civil procedure in those 
courts. The powers of the federal government respecting 
provincial courts are limited to the appointment and pay­
ment of the Judges of those Courts and to regulation of 
their procedure in criminal matters. The jurisdiction of 
parliament to legislate as regards the jurisdiction of pro­
vincial courts is, I consider, excluded by sub-sec. 14 of sec. 
92, before referred to, inasmuch as the constitution, main­
tenance and organisation of provincial courts plainly in­
cludes the power to define the jurisdiction of such courts 
territorially as well as in other respects. This seems to me 
too plain to require demonstration.

Then if the jurisdiction of the courts is to be defined by 
the provincial legislatures that must necessarily also in­
volve the jurisdiction of the judges who constitute such 
courts.

If this were not so it would be necessary, whenever the 
territorial jurisdiction of a county court was altered or 
enlarged, that recourse should be had to federal legislation, 
under the general reserved powers of parliament, to sanc­
tion the change, or that the judges should be re-appointed 
by a new commission. I think it is clear that parliament 
in such a matter could not legislate without infringing the 
exclusive powers of the provincial legislature, and the 
notion that a new commission would be requisite in every
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case of an enlargement of the territorial jurisdiction of any 
of the courts in question is too preposterous to be enter­
tained. It must follow, therefore, that the whole power 
of legislating as regards the jurisdiction of provincial 
courts is restricted to the provincial legislatures.

I therefore answer the two first questions in the nega­
tive.”

Taschereau, J. took no part in the consultation ; Gwynne, 
J. concurred, and so did Patterson, J. who remarks that he 
can scarcely understand how any doubt could have arisen 
among the Judges in British Columbia.

To say the least, it is doubtful if these opinions of the 
Judges of the Supreme Court of Canada, given on a case 
referred by the Governor in Council, are to be regarded as 
decisions binding on this Court. In re Criminal Code of 
Canada (1910), 16 Can. Cr. Cas. 43, Can. S.C.R. 434.

If I may regard myself as not bound to follow the opin­
ions in In Re County Courts of British Columbia, supra, 
I, with all respect, must say that the reasoning of M. B. 
Begbie, C.J., and of Walkem, J. in Piel Ke-Ark-An. v. 
Regina, supra, much more strongly commends itself to my 
humble judgment. However, whether one regards sec. 6 
of the Surrogate Courts Act as originally enacted, as a 
section appointing a Surrogate Court Judge, or as merely 
extending the jurisdiction of the District Court Judge, the 
same result, in my opinion, follows: if the Provincial Leg­
islature could appoint a Judge, it could remove him and 
appoint another in his stead. R.S.S. ch. 1 sec. 6 (39) ; if 
the section merely extends the jurisdiction of the Judge of 
the District Court, the Legislature could undoubtedly curtail 
that jurisdiction. In either case the appellant owed what­
ever jurisdiction he had as Surrogate Court Judge to pro­
vincial legislation.

The next contention is that the right to appoint Judges 
is a prerogative right which has never been conferred on the 
Lieutenant-Governors of the Provinces, or on the Provin­
cial Legislatures, and remains in Canada in the Governor- 
General.

Section 96 of the B.N.A. Act reads:—“The Governor- 
General shall appoint the judges of the superior, district, 
and county courts in each province except those of the 
courts of probate in Nova Scotia and New Brunswick."

Section 92 of the B.N.A. Act enumerating the classes of 
subjects in relation to matters coming within which the
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Legislature in each Province may exclusively make laws, 8ask 
mentions under head 14 : c.a.

“The administration of justice in the province including -—
the constitution, maintenance and organisation of provincial R™"’1 
courts, both of civil and criminal jurisdiction, and including hawon. 
procedure in civil matters in those courts.”

Lefroy in his Constitutional Law of Canada, at p. 139, 
states :—

“Subject to power given to the Governor-General to ap­
point the judges of the Superior, District and County Courts 
in each province, under section 96 of the Federation Act, the 
provinces may by virtue of their power over the administra­
tion of justice in the province, appoint judicial officers, as 
for example, the Ontario Division Court judges, the judges 
of the Parish Courts in New Brunswick, Fire Marshals in 
Quebec, Magistrates and justices of the peace, Masters in 
Chambers, Masters in Ordinary ; Local Masters ; Judges and 
Referees ; a Railway Committee of the Executive Council,” 
and he cites in support of his proposition a long line of de­
cisions which may be found in notes 319 to 324 inclusive.

In the case of the King v. Sweeney (1912), 1 D.L.R. 476,
19 Can. Cr. Cas. 222, 45 N.S.R. 494, where it was contended 
that an Act of the Legislature of Nova Scotia authorising 
the appointment of stipendiary magistrates by the Lieuten­
ant-Governor, was ultra vires, Russell, J., in delivering the 
judgment of the Court, says at pp. 480, 481:—

"The Provincial Legislature has the authority to legislate 
on the subject of the administration of justice including the 
constitution, maintenance and organization of provincial 
courts, etc., and also with reference to the appointment of 
judicial officers. Under these provisions I see no reason 
why it would not be able to legislate with reference to the 
appointment of stipendiary magistrates. The only part 
of this general legislative authority that cannot be exercised 
by the provincial legislatures is that which relates to the 
appointment of Superior, District and County Court 
Judges."

The Liquidators of the Maritime Bank of Canada v. The 
Receiver-General of New Brunswick, [1892] A.C. 437, holds, 
at p. 443, that “A Lieutenant-Governor, when appointed, is 
as much the representative of Her Majesty for all purposes 
of provincial government as the Governor-General himself 
is for all purposes of Dominion Government.” In Re Small 
Debts Recovery Act, 37 D.L.R. 170, 12 Alta. L.R. 32, Beck,
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J., says, at p. 182:—“If the provincial authority, apart from 
legislation, is the Lieutenant-Governor by virtue of the 
Royal prerogative, that authority is subject to the legis­
lative power of the province and so the power to appoint or 
to provide for the appointment of judges to these inferior 
courts exists in the provincial legislatures."

The conclusion I therefore come to is that were it not for 
sec. 96 of the B.N.A. Act the power to appoint, or to pro­
vide for the appointment of Judges of all Provincial Courts 
would exist in the Provincial Legislature under head 14 of 
sec. 92 of the B.N.A. Act. See in Re Small Debts Act, 5 
B.C.R. 246, per Walkem, J., at p. 260; Re Small Debts Re­
covery Act, 37 D.L.R. 170, per Harvey, C.J., at pp. 176 and 
177. Section 96 however gives the Governor-General power 
to appoint certain Judges and this section must be read as 
an exception to the general power of the Provinces.

Logically pursued the appellant's argument would involve 
the conclusion that there was no power anywhere to ap­
point the Judges of the Courts of Probate in Nova Scotia 
and New Brunswick : they are excepted from the power of 
appointment of the Governor-General, so that if the power 
does not lie with the Lieutenant-Governor, it lies with no 
one.

The third contention of the appellant is that sec. 1 of ch. 
28 of the Statutes of Saskatchewan, 1918-19, which repeals 
sec. 6 of the Surrogate Courts Act, and enacts that “the 
judge of the Surrogate Court shall be appointed by the 
Lieutenant-Governor-in-Council" is ultra vires. The ap­
pellant says that as sec. 96 of the B.N.A. Act provides that 
the Governor-General shall appoint the Judges of the 
Superior, District and County Courts in each Province ex­
cept those of the Courts of Probate in Nova Scotia and New 
Brunswick, it is recognised that said Courts of Probate are 
deemed to be Superior Courts; that the Surrogate Courts 
of Saskatchewan are essentially of the same character as 
said Courts of Probate, and therefore Superior Courts ; and 
that the power of appointment of the Judges of the Sur­
rogate Courts in Saskatchewan therefore lies with the 
Governor-General, as the Judges of the Surrogate Court of 
Saskatchewan are not mentioned in the exception to the 
power of the Governor-General to appoint the Judges of 
the Superior Courts.

Counsel for the respondent argues that while the Courts 
of Probate in Nova Scotia and New Brunswick may be
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Superior Courts, the Surrogate Courts of Saskatchewan are 
not ; and he gives in detail the differences between the juris­
diction of such Courts. Without going minutely into such 
differences I may say that in my opinion, the Surrogate 
Courts of Saskatchewan are essentially of the same kind 
and character as the Courts of Probate in Nova Scotia and 
New Brunswick, so that if the latter must be deemed to be 
Superior Courts so must the former.

At Confederation, there were Superior Courts in all the 
Provinces that then entered the Union ; there were County 
Courts in New Brunswick (Statutes of 1867 ch. 10) ; and 
Upper Canada (Consol. Stats. U.C. 1859, ch. 15; Stats, of 
Canada 1860, ch. 43). In Lower Canada there were Cir­
cuit Courts, presided over by Judges of the Superior Court, 
and it appears that these were sometimes called District 
Courts. (See Annotation in 37 D.L.R. at p. 186). There 
were Courts of Probate in Nova Scotia (R.S.N.S. 1864, ch. 
127) and in New Brunswick (R.S. N.B. 1854, ch. 136) ; and 
there were Surrogate Courts in Upper Canada (Consol. 
Stats. U.C. 1859, ch. 59).

The Governor of the Province appointed the Judges of 
the Courts of Probate in Nova Scotia and New Brunswick 
respectively.

Section 4 of ch. 16 of the Consolidated Statutes of Upper 
Canada, 1859, reads:—

“The Senior Judge of the County Court in each County, 
shall be ex officio Judge of the Surrogate Court for the 
County, and in case of the illness or absence of any Judge 
of a Surrogate Court, the Junior Judge or the Deputy Judge 
(if there be one in the County) of the County Court shall 
have all the powers and privileges and perform all the 
duties of the Judge of the Surrogate Court, during such ill­
ness or absence, as is now provided for by law in case of the 
illness or absence of the Judge .of the County Court."

In his report on the Quebec District Magistrates’ Act (set 
out in full in Lefroy on Canada’s Federal System at p. 527), 
Sir John Thompson, Minister of Justice, says :—

"That view has been taken by nearly all the Ministers 
of Justice, since the union of the provinces, namely, that 
the words of the British North America Act, referring to 
‘Judges of the Superior, District and County Courts’ in­
clude all classes of judges like those designated, and not 
merely the judges of the particular Courts which at the time 
of the passage of that Act happened to bear those names."

Sa sk. 
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In Re Small Debts Act, 5 B.C.R. 246, Drake, J„ says at 
p. 264:—

. . the Province could not by abolishing the exist­
ing Courts, and establishing others under a different 
nomenclature with equal jurisdiction escape from the 
supreme power vested in the Governor-General of appoint­
ing the Judges.”

To the like effect are the remarks of the same Judge in 
Bulk v. Tunstall (1890), 2 B.C.R. 12.

In Re Small Debts Recovery Act, 37 D.L.R. 170, Beck, J„ 
says, at p. 181 :—

“When the three kinds of Courts, Superior, District and 
County, are mridioned in sec. 96 it is clear to my mind that 
the character of the Court is not to be determined by the 
name by which the provincial government chooses to desig­
nate it, but I think by a consideration of its character, to the 
extent and nature of its jurisdiction both absolutely and 
relatively to other courts of the province.”

It seems therefore abundantly established that- the ex­
pression “Superior, District and County Courts” in sec. 
96 embraces all Courts, howsoever named, of the same char­
acter as the Courts existing at Confederation under these 
names.

In like manner it seems to me that the expression “Courts 
of Probate in Nova Scotia and New Brunswick,” in said 
sec. 96 is not intended to be a special provision respecting 
Courts in those two Provinces as distinguished from the 
other Provinces, but is intended to be a description of a class 
of Courts, the appointment of the Judges of which was not 
to belong to the Governor-General. In other words, the 
provision that the Governor-General shall appoint the 
Judges of the Superior, District and County Courts in each 
Province has been interpreted to mean that the Governor- 
General shall appoint the Judges of the Courts in each Pro­
vince of the same character as the Courts by those names 
existing at Confederation ; so that the exception should be 
interpreted as extending to all Courts of the same character 
as the Courts of Probate then existing in Nova Scotia and 
New Brunswick.

It may pertinently be inquired why the Surrogate Courts 
of Ontario are not mentioned in the exception to sec. 96, if 
the exception is to be construed as descriptive of a class of 
Courts.

As has already been stated, the Governors of the Pro-
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vinces of Nova Scotia and New Brunswick, respectively, ap­
pointed the Judges of Probate in these two Provinces, while 
in Upper Canada the Judges of the County Courts were by 
sec. 4 of ch. 16 of the Consolidated Statutes of Upper Can­
ada, 1859, already quoted, declared to be ex officio Judges 
of the Surrogate Courts. That Statute was continued in 
force by sec. 129 of the B.N.A. Act. I have already ven­
tured to express the opinion that such an enactment as said 
sec. 4 is one making an appointment and this seems to be 
the view of the Chief Justice of Alberta who in Re Small 
Debts Recovery Act, 37 D.L.R. 170, says at p. 176:—

“The Surrogate Courts and Division Courts of Upper 
Canada were courts of the county, but the selection of the 
judges to preside over them has since Confederation been 
made by the province, though it was till recently made by 
statute in the person of the county court judge who, of 
course, was appointed by the Dominion."

If this view of the statute be the correct one, then the 
appointment of Surrogate Court Judges was left to the 
Province of Ontario by virtue of sec. 129 of the B.N.A. Act 
continuing in force sec. 4 of said ch. 16; the appointment 
of the Judges of the Courts of Probate in Nova Scotia and 
New Brunswick was left to those respective Provinces by 
the exception in sec. 96 ; thus the appointment of the Judges 
of all the then existing Courts of Probate, and Surrogate 
Courts was left to the Provinces.

And if we regard sec. 4 of said ch. 16 as merely extending 
the jurisdiction of the Judges of the County Courts, fol­
lowing what I take to be the result of the opinions in In 
re County Courts of British Columbia, supra, then the re­
sult is that there were no Surrogate Courts, properly so- 
called, in Upper Canada at all at Confederation ; the Surro­
gate Courts, so-called, were merely branches of the County 
Courts, just as Sir John Thompson, in his report on the 
Quebec District Magistrates’ Act, 1888, said the Circuit 
Court of Quebec was, in one sense, a branch of the Superior 
Court.

No reason has been suggested nor can I conceive of any, 
why the framers of the B.N.A. Act should make any dis­
tinction between Nova Scotia and New Brunswick, and the 
other Provinces as to the appointment of Judges of Courts 
of Probate, or Courts of a like character.

In 1910 the Legislature of Ontario provided for the ap­
pointment of the Judges of the Surrogate Courts by the 

42—60 n.L.B.
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B.C. Lieutenant-Governor in Council, and I cannot find that the 
c legislation has ever been challenged, and it seems to me that
—’ what Haldane, L.C., in John Deere Plow Co. v. Wharton

n.w Yowk (annotated), 18 D.L.R. 353, [1915] A.C. 330, said at p. 358 
OrTnrriNu secg gj an(j 92 may well be said of the sections in ques- 

v. tion here: . . those who passed the Confederation
Bati. Act intended to leave the working out and interpretation of 

these provisions to practice and to judicial decision.”
I am therefore of opinion that sec. 1 of ch. 28 of tho 

Statutes of Saskatchewan, 1918-19, is intra vires, and the 
appeal must be dismissed with costs.

Appeal dismissed.

NEW YORK OUTFITTING CO. v. HATT.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin 

Galliher, McPhllllps and Eberts, JJ.A. June 7, 1921.
Contractu (tjllD—151)—Not to enter Competitive Itusiiies*— 

“Terminate the Agn-emcnt and Withdraw from the Employ­
ment*’—4 'onst ruction.

An agreement between the plaintiff and the defendant contained 
the following clause “in the event of his (the defendant) 
terminating this agreement and withdrawing from the em­
ployment of the parties of the first part (the plaintiffs), that 
he shall not thereafter for a period of five years engage in like 
business in Vancouver.” The defendant terminated the agree­
ment but did not withdraw from the employment, being sub­
sequently dismissed by the plaintiffs. The Court held that 
both these events must take place before the restrictive clause 
could become effective.

APPEAL by defendant from the judgment at the trial 
of an action for breach of a restrictive covenant in an agree­
ment. Reversed.

A. H. MacNeili, K.C., for appellant.
R. Cassidy, K.C., for respondent.
Macdonald, CJ.A.:—I do not find it necessary to decide 

whether the agreement in question was or was not in re­
straint of trade. The parties have plainly said that “in the 
event of his (the defendant) terminating this agreement 
and withdrawing from the employment of the parties of 
the first part (the plaintiffs), that he shall not thereafter 
for a period of five years” engage in like business in Van­
couver.

Inter alia the agreement provides for two things: the 
advance of money by defendant to plaintiffs with an option 
to defendant to acquire an interest in the plaintiffs’ business 
or to have the money back if he shall so decide within a
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stated period, and secondly, an indefinite hiring at a weekly 
wage. This hiring is the “employment" mentioned above. 
Within the time specified, the defendant gave the plain­
tiffs notice, saying: “My agreement is now open to be ter­
minated, and I place myself in your hands." But as the 
balance of the letter shews he did not place himself in their 
hands as to his advance of moneys as aforesaid, he de­
finitely as was his right, demanded them back and relin­
quished his right to take an interest in the business. He 
then averts to his services, i.e., his employment, and says: 
“You can have same if you desire,” and again: “I will stay 
as long as you desire or quit when you wish.” The fact is 
that he stayed until subsequently dismissed by the plain­
tiffs without, as the Judge has found, any fault on his part.

The parties distinctly differentiate between “agreement” 
and the “employment,” the termination of both must, at 
the will of the defendant have concurred before he can be 
restrained from engaging in a like business in Vancouver.

I would allow the appeal.
Martin, J.A., would allow the appeal.
fialliher, J.A.:—I would allow the appeal.
Two things were necessary before the restrictive clause 

in the agreement was to take effect : First, the plaintiff was 
to put an end to the agreement, and, second, withdraw from 
the employment.

The defendant terminated the agreement, but in my view 
of the case (in which I, with every respect differ from the 
trial Judge) he did not terminate the employment.

Reliance is placed by the plaintiffs upon a letter written 
by defendant to plaintiffs, dated June 3, 1919, Ex. 2, A.B. 
56. My interpretation of that letter is that defendant ter­
minated the agreement by deciding not to take any financial 
interest in the undertaking and requesting the moneys ad­
vanced to be paid back, but left himself entirely in the 
hands of the plaintiffs as to his continuing in its service.

The words “I will stay as long as you desire or quit when 
you wish” do not indicate on his part an intention or even 
a desire to withdraw, but on the contrary, he points out in 
another part of his letter the necessity of plaintiffs having 
a salesman and setting out his own qualifications. This 
is surely not a withdrawal and a re-hiring.

The Judge seems to have experienced some difficulty in 
reconciling para. 10 of the agreement with para. 8, but I 
think when carefully considered it can be taken to be as

B.c.
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referring only to the termination of the agreement as to 
taking the financial interest and as it says for the enforce­
ment of same for the return of the money. Clause 8, I 
think, disposes of the matter—there the termination of the 
agreement and the withdrc val from employment are 
treated separately, and it is only on the happening of both 
events that the restrictive clause comes into operation.

The defendant continued in the employment of plaintiffs 
and was afterwards dismissed by them.

McPhillips, J.A.:—I would allow the appeal. The event 
did not happen which would entitle the covenant being in­
voked, that is the respondent put the contract as to the 
personal services at an end, not the appellant. Further, 
even if the covenant could be looked at it was not estab­
lished that the appellant engaged “in a like or similar busi­
ness" to that set forth in the agreement and upon that 
point alone, the appellant is entitled to succeed upon this 
appeal.

in Bowler, etc., v. Lovegrove (1921), 37 T.L.R. 424, Law­
rence, J., said at p. 425:—“I am aware that this conclusion 
involves placing a very narrow and strict construction upon 
clause 5, but in my opinion, the nature of the clause is such 
that it ought to be construed in the narrowest and strictest 
possible manner against the plaintiffs.”

Further, were I wrong in this, then I am of the opinion 
that the present case is one between employer and employee 
and I would again refer upon this point to what Lawrence, 
J., said at p. 425:—

“To ascertain the principles which are applicable to this 
part of the case I need not travel beyond the decision of the 
House of Lords in Morris v. Saxelby (32 The Times L.R. 
397 ; [1916] 1 A.C. 688) and the decision of the Court of 
Appeal in Attwood v. Lament (36 The Times L.R. 895, 
[1920] 3 K.B. 571). These decisions shew clearly that as 
the present case is one between employer and employee, the 
clause is prima facie invalid, and that to establish its valid­
ity it is incumbent on the plaintiffs to prove that there 
existed some special circumstances which rendered it rea­
sonably necessary for the protection of the plaintiffs’ busi­
ness. To ascertain whether the plaintiffs have discharged 
this onus it is necessary to state the relevant fac's.”

And at pp. 427, 428 we have Lawrence, J., saj ,ig:—
“In conclusion I will only add that the case of Dewes v. 

Fitch, supra, which was so strongly relied upon by the
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plaintiffs, is, in my opinion, distinguishable from the pre­
sent case on the facts. I am of course bound by that de­
cision in so far as it lays down any principle upon which 
the Court ought to act, but as was pointed out by Lord 
Parker in Morris v. Saxelby (see [1916] 1 A.C. at p. 708), 
it becomes necessary to consider in each particular case 
what it is which, and what it is against which, protection 
is required. This I have endeavoured to do in the present 
case, and the action will be dismissed with costs."

The covenant in the present case is, in my opinion, in­
valid, being in restraint of trade—this alone of course would 
dispose of the appeal.

I would therefore allow the appeal, the action should be 
dismissed with costs here and in the Court below.

Eberts, J.A., would allow the appeal.
Appeal allowed.

omiHNos v. c. x. r. co.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 

Turgeon JJ.A. August 5, 1921..
Jury (§111—7)—Notice of Trial by—New Trial Ordered a* to Part 

of claim—Interpretation of Judgment—Original Action by 
Jury—New trial as to Issue to be by Jury.

A judgment of the Court of Appeal of Saskatchewan. (1920), 63 
D.L.R. 3, In an action under Lord Campbell's Act, having found 
that the appeal failed on the general question of damages 
allowed to the widow proceeded to discuss the question of 
damages allowed to the infant son and found that they were 
excessive, and concluded by saying “The judgment therefore 
cannot stand, . . The appeal . . . should be allowed . . . 
and a new trial ordered.’’ The Court held that these words 
must be read and interpreted in the light of the context, and 
that the Court only intended that there should be a new trial as 
to the amount of the damages that should be awarded to the 
infant, not a new trial of the action generally, and the original 
trial having been by jury the plaintiff had no right to serve 
•a. new notice of the trial of the issue without a jury.

fSask. Rule of Court 651, Hockley v. G.T.R. Co. (1905), 10 O.L.R. 
363; Clarke v. London St. It. Co. (1906), 12 O.L.R. 279; 
Hesse v. St. John R. Co. (1899), 30 Can. S.C.R. 218; West­
ern Canada Power Co. v. Bergklint (1916), 34 D.L.R. 467, 
54 Can. S.C.R. 285, considered.]

APPEAL by defendant from a judgment of Macdonald, 
J., on an application to set aside a notice of trial in an action 
brought under Lord Campbell’s Act. Affirmed.

J. N. Fish, K.C., for appellant.
D. Campbell, for respondent.
The judgment of the Court was delivered by
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Haultain, CJ.S.:—This action was brought under an Act 
respecting Compensation to the Families of Persons killed 
by Accidents, R.S.S. 1909, ch. 135, commonly known as Lord 
Campbell’s Act, by the respondent as administratrix of 
the estate of Albert Charles Giddings, deceased, for the 
benefit of the respondent, as the widow, and Robert L. 
Giddings, the infant son of the deceased.

The action was tried in December, 1919, by Macdonald, 
J., with a jury, and resulted in a verdict of $8,000 for the 
widow and $12,000 for the infant son. The railway com­
pany appealed and it is in regard to the decision of this 
Court on that appeal (1920), 53 D.L.R. 3, 13 S.L.R. 314, 
that the present controversy arises.

The main points raised in that appeal and to which the 
reasons for decision were exclusively directed were, (1) 
that there was no finding of negligence by the jury and that, 
even if there had been, there was no evidence to support 
it; and (2), that the damages awarded were excessive. This 
Court unanimously held that there was evidence of negli­
gence upon which a finding of negligence could be made and 
was made by the jury. We also found that the damages 
awarded to the widow were not excessive, but that, as re­
gards the child, the jury had awarded excessive damages.

The judgment of my brother Lament, which was the 
judgment of the majority of the Court, after dealing with 
the question of negligence, the subject of the first ground 
of appeal, states the following conclusion, at p. 8:—

“The jury’s answer to my mind does contain a finding, 
not well expressed it is true, but yet a clear finding, that 
the defendants were negligent in not assigning a man to 
warn employees who might be crossing the track in pur­
suance of their duties. The first ground of appeal therefore 
fails.”

The judgment then proceeds to deal with the question of 
damages, and supports the verdict so far as the widow is 
concerned, but finds that the damages awarded to the son 
are excessive. The judgment then concludes as follows, 
at p. 10:—

“I am therefore driven to the conclusion from the amount 
awarded to the child that the jury must have taken into 
consideration matters which they ought not to have con­
sidered, or applied a wrong measure of damages. The 
judgment therefore cannot, stand. Johnston v. G.W.R. Co., 
[1904] 2 K.B. 250. The appeal in my opinion should be
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allowed with costs and a new trial ordered, unless the 
parties consent to have judgment entered with the damages 
to the child reduced to $6,000, which, I think, is the equiva­
lent of the utmost pecuniary benefit of which the child had 
any reasonable expectation."

As the result of this decision formal judgment was taken 
out by the appellants in the following terms:—

“It is ordered that the defendant’s said appeal be allowed 
with costs and a new trial had unless the plaintiff and the 
defendant consent to having judgment entered with the 
damages so reduced that there shall be payable to the child 
of the deceased, Albert Charles Giddings, the sum of $6,000 
instead of the sum of $12,000 as directed by the said judg­
ment so appealed from. Should the parties hereto so con­
sent the judgment appealed from, varied as so consented to, 
shall stand as the judgment of the Court.”

Later on notice of trial was given by the plaintiff in the 
following terms:—

“Take notice of the trial of the issue herein of the amount 
of the plaintiff’s damages on behalf of the infant Robert 
L. Giddings, as ordered by the Court of Appeal on Monday, 
the 14th day of June, A.D. 1920, at the next sittings of this 
Court at Regina to commence on the 8th day of March 
next.”

The Court for which this notice was given was a Court 
presided over by a single Judge without a jury.

The defendant then moved before the Master in Cham­
bers to set aside the notice of trial on the following 
grounds :—

“1. Setting aside as void and unwarranted by any en­
actment or Rule or by the practice of this Honourable Court 
a document styled “Notice of Trial” served herein by the 
solicitor for the plaintiff upon the solicitors for the de­
fendant February 19th instant. 2. In the alternative 
setting aside the said document as irregular in that: (a) 
It is not in fact a notice of trial, (b) No order has been 
made for the trial of any issues herein or the assessment 
of any damages, apart from or other than the trial of the 
action as a whole, (c) The said document does not specify 
or refer to any such order, (d) The said document does 
not state whether the issues of fact or the assessment or 
inquiry of damages are to be tried by a jury.”

This application was dismissed by the Master, and the 
defendant appealed to a Judge in Chambers. The matter
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came before Macdonald, J., in Chambers, and was disposed 
of by him in the manner set out in his reasons for his de­
cision, which are as follows :—

“From a perusal of the reasons for judgment given in 
the Court of Appeal, I am satisfied that all the Court in­
tended was that on failure of the parties to agree to have 
the amount of damages awarded the infant reduced as 
therein provided there should be a new trial as to the 
amount of damages that should be awarded the infant, not 
a new trial of the action generally.

I am however of opinion that as the original trial was 
by jury, plaintiff had no right to give a notice of the trial 
of such issue without a jury. The plaintiff will have leave 
to serve a new notice for trial of the issue with a jury.

The result is that the notice of trial without a jury will 
be set aside and leave given plaintiff to serve a new notice 
of trial as to the amount of damages to which the infant 
is entitled, with a jury. The chief contest before me was as 
to whether the new trial should be of the action generally 
or only of said issue. On this point I uphold the plaintiff’s 
contention though I set aside the notice on another ground. 
There will therefore be no costs to either party.”

The present appeal is taken from this order.
In my opinion both the Master and Macdonald, J„ cor­

rectly interpreted the intention and meaning of the judg­
ment of this Court. The words “the appeal in my opinion 
should be allowed with costs and a new trial ordered,” used 
by Lament, J.A., at the conclusion of his judgment, 53 
D.L.R. 3, at p. 10, must be read and interpreted in the light 
of the context. Having found that the appeal failed on the 
general question of negligence and the particular question 
as to damages allowed to the widow, he proceeds to discuss 
the question of the damages allowed to the infant son, finds 
that they are excessive, and concludes by saying “the judg­
ment therefore cannot stand.” Those words must surely 
only apply to that part of the judgment appealed from 
which is found to be wrong and not to that part which is 
supported.

Section 3 of Lord Campbell’s Act, R.S.S. 1909, ch. 135, 
enumerates the several classes of persons for whose bene­
fit an action may be brought, and provides that :—

"In every such action the judge or jury may give such 
damages as he or they think proportioned to the injury re-



60 D.L.R.] DOMINION LAW REPORTS 665

suiting from such death to the parties respectively for whom 
and for whose benefit such action has been brought.”

Whether there has been pecuniary injury or not and what 
is a fair compensation, are distinct issues in the case of each 
person for whose benefit the action has been brought. There 
may be pecuniary injury in the one case and not in the 
other, and the amount of compensation must be decided as a 
rule on separate and distinct facts and considerations in 
the case of each person for whose benefit the action has 
been brought. In the present case, the jury has found 
that there was pecuniary injury to the widow and has 
awarded her fair compensation, and the verdict on each of 
these questions has been affirmed on appeal by this Court. 
In the case of the infant son both the jury and this Court 
have found that there was pecuniary injury, but this Court 
has further found that the compensation awarded to the 
son by the jury was not fair and has ordered a new trial. 
See 53 D.L.R. 3. The language of the judgment ordering 
a new trial, apart from the context, is broad, but, in view of 
the findings both at the trial and in appeal, there can, in 
my opinion, be no doubt as to what the meaning and in­
tention of that judgment was.

So far as the verdict for the widow is concerned it was 
obviously intended not to disturb it, but, possibly, in the 
case of the son it might have been better for us to have 
more explicitly exercised the power conferred by Rule of 
Court 651. From the language of the judgment of my 
brother Lament, however, as I have already stated, it is 
quite clear that we intended to do what we had the power 
to do. Rule of Court 651; Hockley v. G.T.R. Co. (1905), 5 
Can. Ry. Cas. 122, 10 O.L.R. 363 ; Clarke v. London St. R. 
Co. (1906), 5 Can. Ry. Cas. 381, 12 O.L.R. 279; Hesse v. St. 
John R. Co. (1899), 30 Can. S.C.R. 218 at p. 240.

On this point I would also refer to the remarks of Duff, 
J., in Western Canada Power Co. v. Bergklint (1916), 34 
D.L.R. 467, at pp. 476-8, 54 Can. S.C.R. 285.

As to the question of costs raised in this appeal, I think 
that there was ample material upon which the Judge in 
Chambers could properly exercise his discretion by de­
priving the defendant of its costs of the motion. The notice 
of motion before the Master in Chambers, the decisions of 
the Master and the Judge in Chambers and the real ques­
tion involved in this appeal, all shew that there were more 
important matters raised by the defendant than the ques-
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tion whether the notice of trial should be for a jury or non­
jury sittings. The notice of trial was set aside, but the 
defendant failed on the most important question involved 
in the motion, and under those circumstances the discretion 
of the Judge should not be interfered with.

The appeal will, therefore, be dismissed with costs.
Appeal dismissed.

Tl'RNHVLI, ». HAI XDERS.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., 

McKeown, C.J., K.B.D., and Grimmer, J. April 22, 1921.
Boundaries (gHC—1»)—lUghl of Crown in Sea-shore—High 

water Mark—How Determined—Removal of Gravel—Liability 
for—Amount of Compensation,

The high water mark of a tidal river where the right of the Crown 
in the sea-shore ends, is the mean height of the water be­
tween ordinary spring and neap tides, 

fLee v. Arthurs (1919), 48 D.L.R. 78, 46 N.B.R. 482, referred to; 
Att'y-Gen'l ▼. Chambers (1854), 4 DeG. M. & G 206, 4 3 E R 
486 followed.]

APPLICATION by defendant to set aside a verdict en­
tered for the plaintiff and to enter a verdict for the de­
fendant, or for a new trial, in an action to recover com­
pensation for gravel illegally removed from the sea-shore 
above high water mark on the plaintiff’s property. Ap­
plication dismissed.

J. J. F. Winslow, supports appeal.
H. H. McLean, Jr., contra.
The judgment of the Court was delivered by
Hazen, CJ.:—The plaintiff, who is the owner of a lot 

of land on Long Island in the Kennebecasis River, brought 
action against the defendant, who is a road supervisor for 
the County of Kings, under the Government of New Bruns­
wick, to recover damages in the way of compensation for 
gravel which he claims was without his permission removed 
from the beach or shore of his lot in 1919, for use on the 
public roads. It is stated in the Judge's charge that while 
it was not put on record it was not disputed that the Govern­
ment of the Province was standing behind Saunders, and 
if in what he conceived to be the exercise of his duty he 
had trespassed upon Turnbull’s property, he understood the 
Government was willing “to stand in his shoes and bear 
the responsibility.” In addition to the claim for the re­
moval of gravel in 1919 there was a further claim for a few 
loads of gravel that had been hauled off the plaintiff’s land
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in 1917 by the defendant, who was then a teamster under 
one A. M. Saunders who was then road supervisor. In 
addition to the claim for the value of gravel so taken from 
the beach in these years, there was a further claim for 
damages alleged to have been done to plaintiff’s lands in 
the removal of the gravel.

The defences set up by the defendant were that the gravel 
was not taken from the land of the plaintiff, and that the 
material that he took from the beach of Turnbull’s lot of 
land on Long Island was taken from below high water mark, 
and really belonged to the Crown ; and another defence was 
that if the supervisor took any material from the plaintiff’s 
land above high water mark, the plaintiff’s remedy was by 
application to the Minister of Public Works for compensa­
tion, and not by an action at law before the common law 
Courts of the country. The defendant claimed exemption 
from liability under the provisions of the New Brunswick 
Statute 1918, ch. 8, An Act Respecting Highways, and cited 
sub-sec. 2 of sec. 50 thereof, which provides that the super­
visor may take below high water mark any beach gravel, 
stone or other material without the consent of any riparian 
owner, but in case any injury shall be done to the lands of 
any such owner by any such taking, the Minister of Public 
Works may make him suitable compensation for any such 
injury. This only applies to cases where the material is 
taken below high water mark, and in this case, as will sub­
sequently appear, the jury found that the material taken 
was above high water mark and was therefore taken from 
the plaintiff's own property. Sub-section 2 which I have 
just referred to was no doubt enacted for the purpose of 
providing that where the property of a riparian proprietor 
is injured by the removal of stone or gravel below high 
water mark, he shall not be without remedy against the 
Government, even though it has a perfect right to remove 
such stone or gravel for purposes of road making, and to 
my mind it is not applicable to the present case. The de­
fendant also sought to rely on the provision of sec. 50, which 
provides that the supervisor may enter upon any uncul­
tivated lands in order to obtain material for making roads, 
and that any damage done thereby shall be appraised and 
ascertained by the judgment of three indifferent free­
holders. But this provision is only effective when no 
agreement can be made with the owner, and in this case no 
attempt was made to make any agreement with him. At
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the time the material was taken he was overseas serving 
his country, and no application for the material was made 
to him or to anyone on his behalf. His address was easily 
ascertainable, and it would have been quite possible to have 
carried on negotiations with him even though he was not in 
New Brunswick, and after his return home, when he first 
learned of the trespass on his property he communicated 
with the Department of Public Works and his claim was 
resisted on the ground that the material had been removed 
not from hi» property but from the property of the Crown 
in right of the Provincial Government, on the foreshore 
below high water mark. In my opinion the defendant can­
not succeed on these grounds.

The principle point involved is a question as to what is 
high water mark. The Kennebecasis River or bay as it is 
sometimes called, is an arm of the River St. John flowing 
into it about 7 or 8 miles from its mouth. It is a tidal 
river there being a rise and fall at ordinary times of the 
tide of several feet, and it is the same river upon which the 
property that was the subject of dispute in Lee v. Arthurs 
and Lee v. Logan, which was recently the subject of litiga­
tion (1919), 48 D.L.R. 78, 46 N.B.R. 482, was situated. 
There is a regular ebb and flow of the tide, and as in similar 
places along the River St. John tributaries that are affected 
by the tide, it seems to me that it should be possible to de­
termine where the high tide mark is by a view of the pre­
mises. The questions submitted by the Judge to the jury, 
with the answers thereto were as follows:—

“1. Did the defendant during the year 1917 take from 
♦he beach or river shore of the plaintiff’s lot of land above 
high water mark any gravel? A. Yes (unanimous). 2. 
If so what quantity was taken and what was its fair re­
moval value at the place where taken? A. Fifteen loads 
at 40 cents a load (double) (unanimous). 3. Did the de­
fendant during the year 1919 take from the beach or river 
shore of the plaintiff’s lot of land above high water mark 
any gravel? A. Yes (unanimous). 4. If so what quan­
tity was taken and what was its fair value at the place 
where taken? A. 750 yards at 65 cents per yard (unani­
mous). 5. What damages if any do you assess to the 
plaintiff for the damage or injury to the plaintiff's bank or 
shore exclusive of the value of the gravel? A. $150 
(unanimous). 6. What was the total value of gravel 
taken by the Government from the defendant’s land above
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high water mark in 1917? A. Impossible to determine 
further than the 16 loads accounted for in Question 2 (un­
animous)."

Questions by the defendant.
“1. Is there a line on the (ground across the front if) 

plaintiff’s land indicated by the ending of land vegetation 
and the commencement of sand and gravel as mentioned 
by Mr. Cushing and other witnesses? A. Some distance 
above high water mark there is an irregular line on the 
plaintiff’s land. 2. (a) How much gravel was taken by
the defendant in 1919 on the landward side of such line? 
A. Unable to determine (unanimous), (b) What was the 
value thereof? A. Unable to determine (unanimous). 3. 
(a) How much gravel was taken by defendant in 1919 on 
the river side of such line? A. Unable to determine 
(unanimous), (b) What was the value thereof? A. Un­
able to determine (unanimous). 4. What amount of 
gravel was taken by defendant in 1917 below such line of 
vegetation as indicated on the ground? A. Unable to de­
termine (unanimous). 5. Where do you find the line of 
high water mark to be across the plaintiff’s land ? A. We 
find the high water mark to be the mean height of the 
water between ordinary spring and neap tides as indicated 
on the shore by a slight ridge of gravel (unanimous)."

The jury having found, subject to the Judge’s instruc­
tions, the high water mark to be the mean height of the 
water between ordinary spring and neap tides as indicated 
on the shore by a slight ridge of gravel, and having found 
the quantity taken from the plaintiff's lot above high water 
mark in 1917 and again in 1919, a verdict was directed for 
$643.50, being made up as follows:

15 loads in 1917 at 40 cents a load $6, 750 loads in 1919 
at 65 cents a yard $48?.50, and $150 for damage to the bank 
exclusive of the gravel $150; total, $643.50.

The defendant moves for a new trial on the following 
grounds:—1. The verdict is against law. 2. The ver­
dict is against evidence. 3. On the answers to the jury 
the verdict should have been entered for the defendant. 4. 
Mis-direction of the learned Judge. 5. Improper admis­
sion of evidence. 6. The plaintiff’s remedy for damage if 
any is by application to the Minister of Public Works and 
not by action against the supervisor. 7. Damages are 
excessive and assessed upon a wrong principle.

Of these points, Nos. 1, 3, 4 and 6 depend upon the same
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question of law, and that question is what is meant in the 
statute by the expression “high water mark.” In this con­
nection it must be remembered that the jury viewed the 
premises themselves, and from the appearance and marks 
upon the beach, subject to the instructions they had re­
ceived from the trial Judge, drew the conclusion that high 
water mark, being as they were instructed the mean height 
of the water between ordinary and spring tides, was in­
dicated on the shore by a ridge of gravel.

Now the objection to the Judge’s charge which is taken 
by the appellant has reference to the fact that he instructed 
the jury that if they were able to find the medium high 
tide line between the spring and the neap tides, they could 
call that line high water mark, pointing out to them at the 
same time that in the case of Lee v. Arthurs, 48 D.L.R. 78, 
it was determined by the Court of Appeal that the words 
“high water mark" should not be construed as exceptionally 
high or exceptionally low water mark, but ordinary high 
water mark. The defendant’s contention was that high 
water mark was the line where vegetation ceased and gravel 
and sand commenced, and in reference to this the Judge 
directed that he did not think the question of vegetation 
had anything to do with high water mark. “High water 
mark," he said, “may go clean beyond the trees along the 
shore. It might be 100 feet below the grass. Grass would 
not grow within 100 ft. of it. That does not affect where 
high water mark is. It may be in some conditions, on some 
shores, a kind of vegetation will grow up upon the land 
never covered with water. In some places where the land 
is sometimes covered with water a man may be able to say 
the water never rises above such a point or never recedes 
below such a point. To the ordinary man I do not think 
the question of vegetation in conneîtion with high water 
mark cuts any figure at all. That is my judgment.” There 
is no doubt that at many points along the River St. John 
and its tributaries and along all tidal rivers there are marks 
made by high water, caused perhaps by unusual tides, by 
freshet or by gales blowing the water up to a higher point 
than usual, which are easily discernible, but there is a very 
distinct difference between freshet mark on a tidal river 
and high water mark, and in my opinion the trial Judge 
correctly stated the law when he informed the jury that 
if they could find the medium high tide line between the 
spring and the neap tides that that line could be called high
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water mark. When the jury viewed the premises that line 
was distinctly found, although they at the same time found 
a line across the front of the plaintiff's land further up 
which no doubt was the freshet mark.

The trial Judge had ample authority for directing the 
jury as he did in effect that the right of the Crown to the 
seashore landwards is prima facie limited by the line of 
the medium high tide between spring and neap, as this 
was the decision in Att'y Gen’l v. Chambers (1854), 4 DeG. 
M. & G. 206, 43 E.R. 486, a decision which has been followed 
in many subsequent cases. In his judgment in that case 
Cranworth, L.C., said, at pp. 215, 216:

“The question for decision is, what is the extent of the 
right of the Crown to the seashore? Its right to the littus 
maris is not disputed, but what is the littus? Is it so much 
as is covered by ordinary spring tides, or is it something 
less?”

And then after considering these questions he said, at p. 
218:—“The learned Judges whose assistance I had in this 
very obscure question point out that the limit indicating 
such land is the line of the medium high tide between the 
springs and the neaps. All land below that line is more 
often than not covered at high water, and so may justly 
be said, in the language of Lord Hale, to be covered by the 
ordinary flux of the sea. This cannot be said of any land 
above that line ; and I therefore concur with the able opinion 
of the Judges, whose valuable assistance I had, in thinking 
that medium line must be treated as bounding the right of 
the Crown.”

In the case of Lee v. Arthurs, 48 D.L.R. 78, before re­
ferred to, it was held that high water mark on the River 
St. John where there is an ebb and flow of tide, means 
ordinary high water mark and not high water mark at 
freshet time. Having heard the evidence of the different 
witnesses and having viewed the premises, the jury under 
a direction that I think was eminently proper, fixed a high 
water mark, and they found it was above that mark that the 
gravel had been removed by the defendant, and I there­
fore find that there is no reason whatever for disturbing 
their finding on the principal ground that was urged be­
fore us on the argument.

The second ground, that the verdict is against evidence 
refers more particularly to the amount of damages that was 
awarded. It seems to me, however, that there was ample
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evidence to justify the finding. It was shewn that an ash 
tree situated on the plaintiff’s property had been uprooted 
and that certain cedar trees had been treated in the same 
way by the defendant or those for whom he was responsible. 
The trees are described as being ornamental and an attrac­
tion to the property, and it seems to me that while the 
amount may seem somewhat large, this Court would not be 
justified in reducing the sum which was found by the mem­
bers of the jury, all of whom I understand reside in the 
neighbourhood of the property and should be able to come 
to a reasonable conclusion so far as the damage caused to 
the property in this respect was concerned.

In addition to the uprooting and destruction of the trees, 
the plaintiff’s property was damaged by the digging of the 
holes that were necessary in order to remove the gravel. 
It is claimed, although there is evidence to the contrary, 
that by the action of the tides these holes will fill in again 
in the course of time, and the property will not ultimately 
be injured. This, however, was a fact for the jury, which 
no doubt was taken into consideration by them, and I do not 
think that the amount of the damage under the circum­
stances is so large as to justify any reduction.

With regard to the value of the gravel itself, and the 
quantity, the plaintiff, who is an engineer, made very care­
ful measurements which shewed that the amount of gravel 
taken by defendant between January 1, 1919, and February 
7, 1919, from his beach on Long Island amounted to 1029 
cubic yards, which he valued at 75 cents a cubic yard, or 
$772 in all, and also claimed that the gravel removed in 
1917 amounted to $375, a total of $1,147 for the gravel alone. 
His measurements were made with a level from the top 
of the ice, which gave the high water mark in the winter 
months. According to Mr. Turnbull’s evidence the rise and 
fall of the tide varied from 18 inches at neap tide to 3 feet 
at spring tide. He also claimed in his evidence that the 
general level of the beach had been materially lowered, 
and that the nature of the bottom of the river was such 
that gravel would not wash into the holes but would come 
from another portion of his beach. This was in answer to a 
contention made by the defendant that little or no damage 
was done by removing the gravel from Mr. Turnbull’s beach, 
as the holes would fill up with gravel again, and the conten­
tion as I understand it that the damages were not awarded 
on a right and proper principle goes to the fact that although
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the gravel was removed the holes would in time fill in again, 
and therefore there would be little or no loss. I think, how­
ever, the plaintiff was clearly entitled to be paid the value 
of his gravel at the then market price. The gravel was Tl 
used for the repairing of roads on the mainland opposite Sll 
the island, and the value of gravel for that purpose was 
proved in evidence, and in any event evidence was given to 
the effect that when gravel is removed to any depth it does 
not fill again. Other evidence was given for the plaintiff 
in support of his claim for damages, and the evidence of 
the defendant does not conflict materially with that of the 
plaintiff.

Saunders, the defendant, stated in his evidence that they 
hauled altogether some 779 *4 yards from the island, and he 
thinks about 500 of that was from Turnbull’s beach. He 
states that he took the gravel to a depth of about 2 feet, 
and partly dug around the ash tree which stood away down 
below the mark of vegetation, and that he understood it 
was practically undermined. Another witness, Flewelling, 
said he measured the gravel hauled in 1919, and 779*4 
yards was hauled from Long Island. The jury had this and 
other evidence before them, and having arrived at the con­
clusion that the amount of gravel hauled from the plaintiff’s 
beach was 15 loads in 1917, and 750 yards in 1919, a less 
amount than the illaintiff claimed, I do not think I should 
interfere with their finding in that regard or with the price 
which they put upon it, in support of which I think there 
was ample evidence. It also appeared that a statement of 
the amount arrived at by the plaintiff after he had mea­
sured the quantity of gravel removed in 1919, shewing 
1,029 cubic yards, was forwarded to the Minister of Public 
Works, containing the details of the amount and shewing 
the quantity taken from each hole, and at no time prior to 
the trial was any question raised as to the accuracy of his 
statement. I feel that it is not reasonable to assume that 
less than the amount the jury found, 750 cubic yards, was 
taken from the plaintiff’s beach, in view of the deductions 
they made from the plaintiff’s original claim.

So far as improper admission of evidence is concerned, 
this is confined to two particulars, the first of which is the 
correspondence between the plaintiff, the Chief Commis­
sioner of Public Works, the Premier of the Province, and his 
private secretary. It clearly appears from the evidence 
given by Saunders that the real defendant in this case is
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the Government of the Province, and it also appears from 
the correspondence that the Government invited the plain­
tiff to bring the action, and undertook to defend. It there­
fore seems to me that there can be no weight in this objec­
tion.

The other objection is to the admissibility of the photo­
graphs that were taken by Turnbull, shewing the condition 
in which his beach had been left by the defendant. It is 
hardly necessary to cite authority for the proposition that 
photographs are admissible in evidence. In this case though 
it seems to me they were of little importance in view of 
the fact that the jury themselves viewed the premises and 
saw the change that had taken place in the level of the 
beach.

The application should be dismissed with costs.
Application dismissed.

FEEXEK ». HOPGOOI), ET AL.
Nova Scotia Supreme Court, Russell and Longley, JJ., and 

Ritchie, E.J. April 2, 1921.
Contract# (B I VC—845)—To remodel Building—Construction— 

Kef'iisal of Architect to give Proper Certificates—Impossibility 
of Performance—l>i*<f mrge of Contract—Recovery on Im­
plied Contract for a Quantum Meruit.

A written contract to enlarge and remodel a building provided 
that "the work and materials should be paid for in instal­
ments, eighty per cent, of labour and materials delivered, on 
the certificate of the architect, first payment on the value 
of labour amounting to five hundred dollars, other payments 
'fortnightly as the work progresses, eighty per cent, of full 
amount of contract to be paid as herein provided, the final 
payment shall be made within thirty-three days after the con­
tract is fulfilled." The Court held that while there might 
be difference of opinion as to the first payment, whether it 
should be five hundred dollars or eighty per cent, of that sum, 
as to the intermediate progress estimates, the contractor was 
entitled to a certificate for eighty per cent, of the value of the 
materials and labour, and not as the architect contended, a 
proportion estimated on the contract price, and that the con­
tinued refusal of the architect to certify and the defendants to 
pay in accordance with the terms of the contract as properly 
interpreted, was such a breach as to justify the contractor 
In treating the contract as discharged and claiming tor the 
value of the work and materials on an implied contract for a 
Quantum Meruit.

I Withers v. Reynolds (1831), 2 B. & Ad. 882, 109 E.R. 1370, 
followed.]

APPEAL by plaintiff from the judgment of Melliah, J., 
dismissing with costs plaintiff's action claiming damages 
for breach of a building contract.
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C. J. Burchell, K.C., for appellant.
W. C. McDonald, for respondents.
Russell, J.:—The plaintiff, a contractor, undertook to 

enlarge and remodel a building for the defendants under a 
written contract and according to written specifications. 
There was no complaint on the part of the defendants as 
to the quality of his work or materials. The whole con­
troversy between the parties turns upon their interpreta­
tion of the terms of the agreement providing for payment 
as the work progressed. The contract provided that the 
work and materials should be paid for in instalments, 80'' 
of labour and materials delivered, on the certificate of the 
architect, first payment on the value of labour amounting 
to $500, other payments fortnightly as the work progresses, 
80'/< of full amount of contract to be paid as herein pro­
vided, the final payment shall be made within 33 days after 
this contract is fulfilled.

There may be a fair difference of opinion as to the first 
payment, whether it should be $500 or only 80'' of that 
sum. As to the other payments, I am unable to see any 
difficulty. The plain reading of the contract seems to me 
to be that the defendants were to be at liberty to retain 
20"' of the total amount payable under the contract until 
33 days after completion. As to the intermediate progress 
estimates, subject to the retention of the said 20'°, the 
plaintiff was entitled to a certificate for 80,; of the value 
of the labour and of the materials delivered. The difficulty 
arose because of the view taken by the architect to the 
effect that the plaintiff should not receive 80 - of the value 
of the materials and labour, but a much smaller sum. His 
conception of the contract was that the amount on which 
the 80,; should be paid must be arrived at by a process 
which may be stated as a sum in simple proportion, to wit: 
As the total probable cost of the work contracted for as 
estimated by the architect is to the actual value of the work 
and materials done and provided, so is the total contract 
price to the amount on which the 80'1 payment is to be 
made. Perhaps his contention may be stated more simply 
by an illustration. When the work is half done the plain­
tiff according to the architect's idea should receive 80-'’ 
of half the contract price, although it may happen that 
because of advances in the cost of labour and materials r 
because the contract was taken at too low a figure the 
plaintiff may have actually expended 50 or 100'■ more
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N'-3- than the amount for which the architect under this method
8r would be prepared to certify to the extent of 80''. Counsel
—— for the defendants was asked to suggest what words he

Eh xkk would add to or substitute for those used by the parties in 
Homo» order to present the correct interpretation of the contract.

He was unable to do so and I can fully sympathise with his 
difficulty. If we must go beyond the plain meaning of the 
words for the purpose of interpreting them, let us look at 
the circumstances. The plaintiff assumed that his contract 
price would pay him for his labour and materials and the 
defendants had no reason for supposing that they were to 
get thousands of dollars in value from the plaintiff for noth­
ing. Both parties would assume that there was to be a 
fair price for a good job. Now the defendants obviously 
in any possible reading of the contract, even that sought to 
be imposed upon the plaintiff by the architect, considered 
that 20' margin would be a sufficient amount to be retained 
as security on the completion of the work. Why should 
they assume that a larger margin would be requisite on 
the progress estimates? The defendant’s interpretation is 
one that would never have been dreamed of had it not been 
for the discovery early in the progress of the work that the 
contract had been taken at too low a figure. But there is 
no suggestion that this discovery was made before the 
signing of the agreement and in order to ascertain the 
meaning of the parties we must place ourselves in their 
position at the time the contract was signed. There is no 
room for doubt as to the view taken by the architect. He 
was questioned as to the date at which the plaintiff first 
complained of the unfairness of his certificates, 
and he will not deny that plaintiff complained 
when the second payment was made. The evi­
dence of the defendant Hopgood is to the same effect. 
Neither Horton nor Hopgood will say positively that plain­
tiff did not complain before the third payment was made. 
Counsel for the plaintiff then asked the architect the follow­
ing questions and received the following answers:—

“Q. Did he speak about 80': of the wage bill and material 
bill? A. He understood from the contract he was only 
to get 80'«. Q. But you were not giving him 80% of the 
value of the wages and material ? A. Oh, no. Q. And 
did he claim that you should give him 80'.' of the actual 
value? A. Yes. I was giving him the contract value and 
not what it cost him. Q. That was the difficulty between
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you all the way through—you were giving him 80' of 
the value of the contract and he was claiming 80 ' of the 
actual cost ? A. Yes. Q. This was not a.new thing for 
him to tell you that he could not go on if you did not give 
him more money—he had said it on a good many occasions 7 
A. No, I don’t remember him saying he could not go on 
without more money before I gave him the last certificate, 
the Friday before 1 gave him the last certificate he said he 
would quit. Q. What did he say previous to that ? A. 
He was paying the men but not for his material ; he may 
have said the other but 1 am not certain ; he may have told 
me he could not go on without more money but I do not re­
member it.”

There was clear evidence of earlier and more frequent 
complaints than the architect is here willing to admit. 
Finally as the architect says, the plaintiff gave notice that 
he would quit unless the defendants were willing to pay for 
his work and materials according to the stipulations of the 
contract, and on August 15 plaintiff wrote and addressed to 
the architect the following letter :—

“ Dear Sir:—I wish to inform you that up to August 
15th, I have labour and material used in the reconstruction 
of W. J. Hopgood’s building which is under your care, 
amounting to $6766 and received $3200 on the 80 basis 
which leaves a balance of $2212 due me on Aug. 15th. To 
comply with the agreement I need the said amount to pay 
balance due to creditors. This is a business problem. Mr. 
Hopgood wants his building as soon as possible and 1 want 
to give it to him as soon as 1 can and it is only the matter 
of paying up the 80 as per agreement that keeps me 
from rushing the job. And unless this amount is ordered 
to be paid I will close down at noon Saturday until such 
time matters are re-considered and straightened up.

I hope you will make this satisfactory so as to cause no 
trouble.—Yours truly,

Austin J. Fcener.”
This is the notice on which the trial Judge bases his 

decision that the plaintiff by his breach of the agreement 
entitled the defendants to consider the contract as dis­
charged. Even if the architect's construction of the con­
tract were the correct one, cases and authorities have been 
cited by counsel for the plaintiff to shew that this letter did 
not warrant the defendants in treating the alleged breach 
as a ground for claiming a discharge. It is not, he con-
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tends, such an absolute refusal on the part of the plaintiff 
as to amount to a total breach. I incline to agree with him 
but it is not in my opinion necessary so to decide, because 
if I have correctly interpreted the terms of the contract the 
plaintiff was entirely within his rights in serving the notice 
contained in the letter in the form in which it was given. 
The "continuous refusal of the architect to certify and of 
the defendants to pay in accordance with the terms of the 
contract as properly interpreted was such a breach as to 
justify the plaintiff in treating the contract as discharged 
and claiming for the value of the work and materials 
on an implied or quasi-contract for a quantum meruit. The 
facts of the case seem to me to be exactly analogous to 
those in the old case of Withers v. Reynolds (1831), 2 B. & 
Ad. 882, 109 E.R. 1370, which is the fountain head of all 
the learning as to discharge by breach going to the essence 
of the contract. There the plaintiff’s continuous refusal to 
pay for the loads of straw as delivered and his insistence on 
always keeping one payment in arrear, was held to be such 
a breach as to discharge the defendant from the further 
performance of his contract. Just so in this case, the de­
fendants’ continuous refusal to pay the proper amount on 
the successive progress estimates discharged the plaintiff 
from further obligation under the express contract and 
gave rise to a new and so-called “implied” contract to pay 
the actual value of the work done and materials delivered, 
on the footing of a quantum meruit. The principle is too 
plain to call for citations.

The trial Judge has found some expressions in the letter 
of the plaintiff of August 21 which indicate to him that 
the plaintiff was not willing and ready to perform his con­
tract. There had been an abortive effort to settle the con­
troversy between himself and the architect by arbitration. 
Nothing came of the effort and the plaintiff wrote the de­
fendants a letter in which he made the admission which is 
relied on as an intimation that he was not willing to com­
plete the contract. All that he says is that he had become 
aware long ago that his figures were too low to complete 
the job under the conditions he was brought to. He was 
plainly referring to the conditions imposed upon him by 
the unfair reductions made in his progress estimates by the 
architect. The arbitrators, he says, are all high grade con­
tractors. His own figures are less than their "estimates 
and his estimate to finish the job is a whole lot less than
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theirs." There are suggestions as to possible alternative 
solutions of the difficulty that has arisen, but I can find 
nothing in this letter to indicate that the plaintiff is un­
willing to complete his contract if its terms are lived up 
to by the defendants. It certainly does not contain any 
such repudiation of liability as would justify the defendants 
in regarding it as a breach by renunciation.

A technical objection has been taken to the statement of 
claim on the ground that it is not based on a quantum 
meruit. I do not see that it is anything else but a claim 
for a quantum meruit, except that the plaintiff has stated 
his claim in plain English and not in Latin. He has set out 
the terms of the agreement between the parties, the fact 
that he was duly proceeding with the work with prompt­
ness and diligence until on or about August 22 on which the 
defendants terminated the plaintiff's employment under the 
said contract and prevented the plaintiff from completing. 
And he claims as damages the amount of materials sup­
plied and labour performed under the contract. He would 
also be entitled to claim for the anticipated profits but it 
is very clear under the evidence that if the defendants had 
not discharged him by their breach, and he had been 
allowed to complete his contract it would have resulted in a 
loss.

We h».ve really nothing whatever to do with the conse­
quences to eithe.' of the parties. If we had, I am unable 
to see that the defendant suffers any injustice. He gets 
value for every dollar the plaintiff asks him to pay. If the 
contract had not been put an end to by the acts of his own 
architect, which entitled the plaintiff to claim that the con­
tract was discharged he would have got his work done, it 
seems probable, for several thousand dollars less than it 
was worth. His failure to realise this profit at the expense 
of the plaintiff is under the circumstances no grievance.

The appeal should be allowed and judgment entered for 
the plaintiff for the proved value of the work and materials.

As I understand the evidence this will be $4,110.53, but 
if there is any misunderstanding as to this it can be settled 
on taking out the rule.

Longley, J. (dissenting):—I have read the evidence over 
in this case and I have reached the same conclusion as the 
trial Judge. I find that Keener took the contract too low. 
I find that Horton gave his certificates as high as he could 
give them, and I find further that in the case of all con-
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tracts taken with the condition that 20 ' be left unpaid 
means 20'' of the entire contract. The fact that the con­
tract called for the amount paid up to 80'' has ever been 
held by those letting large contracts to be interpreted in 
the manner 1 have interpreted it, and I think that Horton 
correctly and absolutely interpreted it and the plaintiff was 
bound by this certificate.

Under these conditions I think they were justified in 
taking the work out of his hands as they did, and com­
pleting it, although it cost considerably more than $20,000.

The arbitration proceedings were purely farcical; both 
parties dropped them and neither has any fault to find with 
the other for dropping them.

Ritchie, EJ., agrees with Russell, J.
Appeal allowed.

MAI.TIIY v. IIUITISH <<M.VM11IA KI.KI Title It. CD. LTD.
British Columbia Court of Appeal. Macdonald. C.J.A., Martin, 

Galliher, McPhillips and Eberts, JJ.A. April 6, 1920.
Trial ($11 It—45)—Collision Itelween Motor Car and Ht reel Rail­

way Car—Negligence of Driver of Motor Car—Verdict of 
Jury in Favour of Plaintiff—Judgment in Favour of Defend­
ant—Negligence of Plaintiff Prohibiting Recovery.

Where the driver of an automobile drives his car so negligently 
that an injury caused by a collision between the automobile 
and a street ear is not only the actual consequence but the 
consequence which any reasonable person in the drivers’ 
position, knowing what the driver knew, must have seen to 
be the probable consequences of his negligence and the chain 
of casualty is not interpreted by the negligence of the street 
railway company he cannot recover damages for the injury, 
and the trial Judge is justified in giving judgment for the 
•defendant, notwithstanding that the jury has found for the 
plaintiff.

fJones v. Spencer < 1897), 77 L.T, 536; Columbia Bitullthic Ltd. 
v. B C Electric R Co. (1917), 37 D.L.R. 64; Fawkes v 
Poulson ( 1892), 8 T.L.R. 725. Fraser v. B. C. Electric R. Co. 
(1919). 26 B.C.R. 536; McPhee v. Esquimau and Nanaimo 
R. Co. (1913), 16 D.L.R. 756; Banbury v. Bank of Montreal 
(1918), 44 D.L.R. 234, referred to; and see also annotation 
39 I). I,. R. 615. on Evidence sufficient to go to the Jury in 
Negligence Actions and under what circumstances the trial 
Judge is justified in withdrawing the case from the jury ]

APPEAL from the decision of Ruggles Co. Ct. J., of 
July, 6, 1919, dismissing an action for damages owing to a 
collision between his automobile and a car of the defendant 
company, the plaintiff claiming $309.05. for damages to his 
car and $5 a day for 11 days’ loss of use of car. One Carrie 
had hired the car in question from the plaintiff on January
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31, 1919. On the same day, shortly after 7 o’clock in the 
evening, he was driving along 8th Ave. westerly. On ap­
proaching the intersection of 8th Ave. and the defendant 
company’s right of way he was going at about 10 miles an 
hour. When about 10 ft. from the track he saw a car of 
the defendant company coming north, and he put on the 
brakes, at the same time turning his car to the left, but 
he struck the defendant’s tram-car about three-quarters 
of the way back as it was crossing the street and the auto­
mobile was wrecked. There was a slight down grade as the 
defendant's tram-car came from 9th to 8th Ave. and there 
was a down grade from the east on 8th Ave. as the street 
approached the car line. The defendant did not move for 
nonsuit at the end of the plaintiff’s case but proceeded with 
the evidence. The jury brought in a verdict for the plain­
tiff. On motion for judgment the defendant moved for 
dismissal, notwithstanding the verdict of the jury. The 
action was dismissed. The plaintiff appealed.

S. S. Taylor, K.C., for appellant.
L. G. McPhillips, K.C., for respondent.
Macdonald. CJ.A.:—Assuming that there was evidence 

of defendant’s negligence, the question is, could the jun­
reasonably acquit the driver of the plaintiff’s auto of con­
tributory negligence? 1 think not. The driver knew the 
locality, he knew the dangerous situation of the crossing 
which he was approaching, and he came coasting down the 
grade towards it at, as he says, the rate of 10 to 12 miles 
an hour. He did not see the approaching tram-car until he 
was right upon it. It was night time, and the tram-car 
was lighted, and I assume carried a head-light, as there 
was no suggestion to the contrary. The auto was coming 
down the centre of the highway. Looking at the plan, and 
drawing a line between a point on the centre of the highway 
25 ft. back from the near rail and clear of the house and 
fence, the driver had a full view of the railway track in the 
direction from which the tram-car was coming of more 
than 100 feet. At 20 ft. back from the rail, the view would 
be extended to half a block or about 200 feet.

The driver was asked :—“Now the evidence in here is at 
20 feet, you could have seen half a block? I was not watch­
ing the left hand side (the side from which the car was 
coming). The first time you looked you were ten feet from 
the track ? I was watching the right-hand side, then 1 
looked to the left.”
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The evidence of the plaintiff ia that the motor-car could 
have been stopped in a very short distance, he would not 
quite say, three or four feet. To my mind on his own evid­
ence and that furnished by the locus in quo, there is only one 
conclusion to which reasonable and honest men could come, 
namely, that had the driver exercised any care at all, he 
could have avoided the collision.

I would dismiss the appeal.
Martin, J.A. (dissenting) :—In my opinion, this is a 

case where, with all respect to the action taken by the 
County Judge, the verdict of the jury in favour of the plain­
tiff should have been allowed to stand, because, shortly, the 
address of the Judge to the jury itself shews that there was 
evidence before them upon which they could reasonably find 
the verdict that they did find. The appeal, therefore, I 
think, should be allowed.

Galliher, J.A.:—I would dismiss the appeal.
McVhillips, J.A.:—In my opinion the trial Judge, Bug­

gies, Co. Ct. J., arrived at the right conclusion upon the 
facts of this case in dismissing the action, notwithstanding 
the verdict of the jury, which was unreasonable. See Lord 
Morris in Jones v. Spencer (1897), 77 L.T. 636, at p. 538. 
This case is within the language of Duff, J„ in Columbia 
Bitulithic Ltd. v. B.C. Electric R. Co. (1917), 37 D.L.R. 64, 
at p. 80, 25 Can. Ry. Cas. 243, 55 Can. S.C.R. 1:—

"That is to say if the injury is not only the actual con­
sequence but the consequence which any reasonable person 
in the plaintiff's position, knowing what the plaintiff knew, 
must have seen to be the probable consequence of his negli­
gence and the chain of casuality is not interrupted by the 
negligence of the defendant, then it is settled law that the 
plaintiff cannot recover.”

Upon the facts of the present case—the driver of the 
automobile upon his own testimony was going slow, ad­
mitted that he could have stopped, he did not even look in 
the direction in which he knew the electric-car would come 
but looked the other way—he was throughout negligent and 
reckless—and he was the author of the injury to the car.

Fawkes v. Poulson & Son (1892), 8 T.L.R. 725, was an 
action for negligence, personal injuries being sustained. The 
jury found for the plaintiff and the Court of Appeal directed 
judgment to be entered for the defendants. Lindley, L.J., 
said, at p. 725, “that the plaintiff had made out a prima 
facie case (although that prima facie case was uncommonly
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slight) and the Judge had acted wisely in not withdrawing 
the case from the jury. But the question was whether, 
when all the facts were brought to light, there was any such 
evidence as would warrant the jury in finding a verdict for 
the plaintiff."

Here upon the facts the driver of the automobile so negli­
gently proceeded that it was an inevitable accident which 
the railway company could not possibly prevent. There 
was no failure of the exercise of reasonable care upon the 
part of the railway company.

Fraser v. B.C. Electric R. Co. (1919), 26 B.C.R. 536, was 
a case where it was held by this Court that the plaintiff 
was disentitled to recover for injury through collision be­
tween the automobile which he was driving and defendant’s 
tram-car because the accident occurred at a dangerous 
point where the plaintiff should have looked to see if the 
car were coming and if he looked he would have seen it, and 
either the failure to look, or, if he looked, the crossing in 
front of the car, was reckless conduct constituting contri­
butory negligence on his part, which was the causa causans 
of the accident.

In that case I took occasion to review a large number of 
cases bearing on contributory negligence, establishing that 
where upon the facts it can be easily said that one view 
only is permissible judgment may rightly be entered in ac­
cordance with that view, which was the course adopted by 
the trial Judge in the present case. See Duff, J., in McPhee 
v. Esquimalt and Nanaimo R. Co. (1913), 16 D.L.R. 756, at 
p. 762, 49 Can. S.C.R. 43.

That this is a proper case to sustain the judgment for the 
defendant and not direct a new trial is conclusively estab­
lished by the judgment of the House of Lords in Banbury 
v. Bank of Montreal, 44 D.L.R. 234, [1918] A.C. 626. At 
p. 298, we find Lord Parker saying:—

“Instead of granting a new trial, they can, in a proper 
case, direct judgment to be entered for the defendant. They 
ought, in my opinion, to exercise this power whenever such 
a course will, in their opinion, do complete justice between 
the parties—for example, when they have all the available 
evidence before them, and there is no chance of a new trial 
bringing to light other material facts. It appears t< me 
that this is precisely that case."

I would dismiss the appeal.
Eberts, J.A., would dismiss the appeal.

Appeal dismissed.
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Saskatchewan Court of Appeal. Haultain. C.J.S., La mont and 
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< liallvl Moi Igagv (fcllC— IN)—Mortgage given for prlrv of mmmI 
Train—Other < oiinililvratlorn*—Validity—Affidavit not in com­
pliance with llills of Sale and Chattel Mortgage Art (Man.) — 
Failure to Comply With Conditions of Saskatchewan Art 
on Itringing Crop Into Saskatchewan. Rights of Mortgagee 
as against Creditors.

A mortgage given under the Bills of Sale and Chattel Moi .gage 
Act R.S.M. 1913 which assumes to bind a growing crop for 
something more and other than the purchase-price of seed 
grain is absolutely void under sec. 33; it is also null and void 
if the affidavit of bona tides does not set forth "that the mort­
gagor is justly and truly indebted to the mortgagee in the sum 
mentioned in the mortgage." and in any event if the mortgagee 
has not filed a copy of the mortgage in the proper office within 
three weeks from the removal of the grain into Saskatchewan, 
as required by sec. 35 < 2) of the Chattel Mortgage Act of 
Saskatchewan. R.S.S. 1920 ch. 200. he will not be permitted 
to set up any right of property or right of possession to the 
grain under his mortgage against.the creditors of the mort­
gagor. The term "creditors" means all the creditors of the 
mortgagor and not merely the execution creditors.

[Grand Trunk Pacific R. Co. v. Dearborn (1919), 47 D.L.R. 27. 
58 Can. S.C.R. 315 referred to. See Annotation, Chattel 
mortgage of after-acquired goods. 13 D.L.R. 178 ]

APPEAL by plaintiff from the judgment at the trial of 
an interpleader action to determine the priority of a claim 
under a seed grain mortgage, a claim for threshing and a 
claim for wages. Reversed.

A. T. Procter, for appellants.
Douglas Fraser, for respondents.
Haultain, C.J.S. :—In September, 1919, one Govett pur­

chased from the respondent Elman 245 bushels of seed 
wheat, the purchase-price being $1.99 3Z8 per bushel. On 
January 20 following, Gorvett executed a mortgage upon the 
crop to be grown upon certain land in the Province of Mani­
toba during the year 1920, to secure the price of the said 
seed wheat. Gorvett proceeded to cultivate the land in 
Manitoba in 1920, and employed the appellant Procter to 
thresh the crop grown thereon. Procter threshed a portion 
of the crop in September, 1920, and became entitled for his 
services during that month to $116 for threshing. In the 
following November he went back to Gorvett’s farm and 
threshed the remainder of the crop, for which he was en­
titled to $184. Towards the end of November Procter gave 
Gorvett notice of his thresher’s lien, in accordance with the 
provisions of the Manitoba Statute, R.S.M. 1913, ch. 197. 
Very shortly after the last threshing was done, Procter
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made an arrangement with Gorvett under which Gorvett 
was to deliver to Procter sufficient grain to satisfy his 
thresher’s lien. Accordingly, Procter and Gorvett drew 
524 bushels of wheat to the elevator of the respondent com­
pany at Fleming, in the Province of Saskatchewan. The 
wheat was delivered at the elevator by Procter and Gorvett 
to the respondent Anderson, who was the manager at Flem­
ing of the elevator of the respondent company. 
Anderson was requested by Procter and Gorvett to 
make out tickets to Procter for sufficient of the 
wheat so delivered to make up the amount due 
to Procter for threshing, namely, $300. Prior to the 
delivery of this wheat, Anderson had been notified of Ek- 
man’s claim under his mortgage, and Anderson, in accord­
ance with general instructions received from his company, 
refused to issue tickets to either Procter or Gorvett for any 
of the wheat. On December 3, 1920, Procter brought an 
action against Anderson and the respondent company for 
the conversion of the wheat delivered by Procter and by 
Gorvett on Procter’s behalf. On December 14, Anderson, 
acting on behalf of his company, sold all the wheat de­
livered by Procter and Gorvett for $708.35, and made out 
the cash tickets for the whole amount in Gorvett’s name. As 
Gorvett did not claim any interest in the wheat, he, at 
Anderson’s request, endorsed the tickets, which were sent 
by Anderson to the solicitors for the Elevator Co. to be 
cashed and paid into Court on an application for an inter­
pleader order, which was applied for by the respondents in 
view of the conflicting claims of Procter and Ekman. These 
proceedings, as well as the action by Procter against the 
respondents, were taken in the District Court of the Judicial 
District of Moosomin.

On December 20, the appellant Mallery brought an action 
in the same Court for $325 for wages due to him by Gor­
vett, and on the same day a garnishee summons was issued 
in the action and served upon the respondent company. Mal­
lery, who was a resident of Saskatchewan, was engaged by 
Gorvett under an agreement of hiring made in Fleming, in 
this Province, to work on his farm. An application was 
made on behalf of the respondents for an interpleader order 
to determine the respective rights of the appellants to the 
proceeds of the wheat which had been paid into Court. On 
the motion for an interpleader order it was agreed by all 
parties that the matter should be disposed of summarily.
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The trial Judge found against the claim of Mallery, on the 
ground that there was no money due from Anderson or the 
Elevator Co. to Gorvett on December 20, when the garnishee 
summons was served. He based this finding on the fact 
that, by endorsing the cash grain tickets over to the com­
pany for the purpose of payment into Court, Gorvett 
acknowledged his indebtedness to Procter and Ekman, the 
only claimants at that date, and appropriated the proceeds 
of the wheat to them. He further held that Procter was 
entitled to $184, the amount due to him for the second 
threshing, but that, as he had not asserted his lien for the 
first threshing within the statutory period of 30 days, Ek- 
man’s claim had priority so far as that portion of the cost 
of threshing was concerned. In view of his opinion with 
regard to the effect of Gorvett’s endorsement and delivery 
of the cash grain tickets, the trial Judge held it to be un­
necessary to consider the validity of the mortgage.

In my opinion the whole of this case turns on that 
question.

By consent of all parties, the consideration and applica­
tion of the law of Manitoba in this regard has been left to 
us.

Sections 33 and 35 of the Bills of Sale and Chattel Mort­
gage Act R.S.M. ch. 17 are as follows :—

“33. Every mortgage, bill of sale, lien, charge, encum­
brance, conveyance, transfer or assignment, executed or 
created, and which is intended to operate and have effect as 
security, shall, in so far as the same assumes to bind, com­
prise, apply to or affect any growing crop, or crop to be 
grown in the future, in whole or in part, be absolutely void, 
unless the same be made, executed or created as a security 
for the purchase price, and interest thereon, of seed grain.

35. Every mortgage or encumbrance upon growing crops 
or crops to be grown, made or created to secure the pur­
chase price of seed grain shall be held to be within the pro­
visions of this Act; and the affidavit of bona tides of the 
mortgagee or his agent sha.l contain an additional or fur­
ther statement that the same is taken to secure the pur­
chase of seed grain.”

The mortgage, which is dated January 20, 1920, recites 
that the mortgagor Gorvett purchased from the mortgagee 
Ekman "275 bushels of wheat at $1.99 3Z8 cents per bushel 
on Wednesday, the seventeenth day of September, 1919." 
This amounts to $549. The mortgage then provides for the
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payment of $549, on September 17, together with interest 
at 8,; per annum to be computed from September 17, 1919. 
This is followed by a further proviso in the following 
words :—

“Provided that in addition to the said principal sum of 
Five Hundred and forty-nine dollars, the mortgagor shall 
pay to the mortgagee the amount per bushel on 275 bushels 
which shall be paid on the participation certificates issued 
upon grains sold to elevators.”

The mortgage further recites a sale of 200 bushels of oats 
at 80 cents per bushel, and provides for payment of $160. 
with interest from January 20, 1920.

The affidavit of bona fides contains the following state­
ments :—

“That Leslie Gorvett the mortgagor in the foregoing bill 
of sale by way of mortgage named is justly and truly in­
debted to me this deponent the mortgagee therein named, 
in the sum of five hundred and forty-nine dollars mentioned 
therein. That the said bill of sale by way of mortgage was 
executed in good faith to secure the purchase price of seed 
grain and for the express purpose of securing payment of 
the money so justly due or accruing due as aforesaid, and 
not for the purpose of protecting the crops mentioned in 
the said bill of sale by way of mortgage against the creditors 
of the said Leslie Gorvett the mortgagor therein named or 
of preventing the creditors of such mortgagor from obtain­
ing payment of any claim against Leslie Gorvett the said 
mortgagor. That the mortgagor purchased the said seed 
grain mentioned in the above chattel mortgage herein on 
Wednesday, the 17th day of September, 1919. That the 
said seed grain purchased by the mortgagor consisted of 
275 bushels of wheat at 199 3Z8 cents per bushel.”

It will thus appear, on the face of it, that the affidavit of 
bona fides does not comply with the provisions of sec. 5 of 
the above mentioned Act, and it does not set forth “that the 
mortgagor is justly and truly indebted to the mortgagee 
in the sum mentioned in the mortgage.” The mortgage 
was consequently “null and void as against the creditors 
of the mortgagor and as against subsequent purchasers or 
mortgagees in good faith for good or valuable considera­
tion.” (sec. 5).

The same result follows under sec. 35, because there is 
no statement in the affidavit with regard to the oats.

I am further of opinion that the mortgage is “absolutely
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void" under sec. 33, because it assumes to bind a growing 
crop for something other than the purchase-price of seed 
grain.

It follows, then, that Procter is entitled to the full amount 
of his claim, namely $300, as wheat to that amount was 
delivered to the Elevator Co. by him or for him by Gorvett.

The question remains as to the respective claims of 
Mallery and Ekman. I do not think that the endorsement 
of the cash grain tickets by Gorvett, under the circum­
stances related above, can be taken as an appropriation by 
him of the money obtained from the sale of the wheat to 
Ekman. Mallery, who was a resident of Saskatchewan, 
brought his action against Gorvett on a contract made in 
Saskatchewan. On December 20, 1920, when the garnishee 
summons was served on the respondent company, the pro­
ceeds of the wheat were still in the hands of the company 
or of their solicitors. The notice of motion for an inter­
pleader order is dated January 22, 1921, and the money was 
not paid into Court until that day. Up to January 22, at 
least, there was a present debt due from the company to 
Gorvett, and that debt was bound by the garnishee sum­
mons served on December 20, 1920.

In any event, under the provisions of sec. 35 (2) of the 
Chattel Mortgage Act, R.S.S. 1920, ch. 200, Ekman cannot 
“be permitted to set up any right of property or right of 
possession" to the wheat under his mortgage against the 
creditors of Gorvett, the mortgagee, as no copy of the mort­
gage, etc., was filed in the proper office within 3 weeks from 
the removal of the wheat into Saskatchewan. Mallery was 
a creditor of Gorvett, and was entitled to the protection of 
the Act. Grand Trunk Pacific R. Co. v. Dearborn (1919), 
47 D.L.R. 27, 58 Can. S.C.R. 315.

The appeal should, therefore, be allowed with costs. The 
judgment below will be set aside, and judgment entered 
allowing the claims of Procter and Mallery as prior claims to 
the extent of $300 and $325 respectively, and declaring Ek­
man entitled to the balance of the money paid into Court. 
Procter and Mallery are entitled to their costs of the inter­
pleader proceedings as against Ekman. These costs when 
taxed will be paid pro tanto in equal proportions out of any 
money in Court to which Ekman may be entitled.

I.amont, J.A.:—I concur. Ekman’s mortgage being null 
and void he loses his priority.

Turgeon, J.A.:—I concur in the conclusion arrived at by
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the learned Chief Justice, as I am of opinion that Kkman’s 
mortgage is void for the reasons given by him.

Appeal allowed.

BVItXS v. JARDINE.
Prince Edward Island Supreme Court, Mathieson, C.J.. and

Haszard, J. May 3. 1921.
Appeal (ejVII.M—4155)—Trial by jury—Verdict of—Evidence to 

warrant—Appellate Court will not Reverse.
An Appellate Court will not Interfere with the verdict of a jury if 

there is evidence in the record which if believed by them would 
justify the verdict, although such Ccurt if acting in their place 
would not have given the verdict which they gave.

[Scotland v. Canadian Cartridge Co. (1919), 50 D.L.R. 666, 59 
Can. 8.C.R. 471 referred to.]

2. Xrw Trial (SI—Î2)—Criminal Action—Statement of Counsel 
Imputing Misconduct to one of the Jurymen.

If counsel for the plaintiff during the course of a criminal trial, 
and after the jury has been sworn, and before they give their 
verdict in open Court and in the hearing of the jury charges 
the defendant with having improperly attempted to influence 
one of the jurymen in his conduct as such, a new trial wfll 
be granted.

APPEAL from the judgment at the trial of an action 
brought by a patient against a physician to recover damages 
on three counts, viz: (1) For assault and battery, causing 
the plaintiff to become sick, etc. (2) For forcibly and 
against her will and consent delivering her of a child, she 
then being six months with child, and (3) For mal-practice 
in the same manner. New trial ordered.

G. S. Inman, K.C., and J. J. Johnston, K.C., for plaintiff.
A. C. Saunders, K.C., and W. E. Bentley, K.C., for de­

fendant.
Mathieson, C.J.:—The cause was tried at the last Hilary 

Term, before FitzGerald, J., and a jury, when a verdict was 
rendered for the plaintiff for $200.

The defendant now moves to have the verdict set aside and 
a new trial granted upon 8 grounds, set forth in the motion. 
Two of these grounds, the 7th and 8th, were abandoned at 
the hearing, and of the remaining 6, two only were sub­
stantial and will be here considered in the following order : 
First, that the verdict was against the weight of evidence, 
and second, that during the course of the trial, and after 
the jury had been sworn, and before they had given their 
verdict, counsel for the plaintiff in open Court, and in the 
hearing of the jury, stated that it had been brought to his
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attention that defendant had approached one Bertram, a 
juryman, then in attendance at the said Court, but who 
was not one of the jury trying the cause, and had requested 
the said Bertram to see, on behalf of the defendant, one of 
the jurymen in the cause, and that the plaintiff's counsel 
had seen the said Bertram, and had inquired of him whether 
such report was true, and that Bertram had admitted to 
plaintiff’s counsel that defendant had approached him and 
asked him to see one of the jurymen sworn in the cause on 
defendant’s behalf, and that the same counsel, in the hear­
ing of the jury empannelled in the cause, brought the said 
matter to the attention of the Court, thereby charging de­
fendant with having unlawfully and improperly attempted 
to influence one of the jurymen in his conduct as such, with 
a criminal offence and thereby prejudicing the jury em­
pannelled in the cause, against the defendant.

The matters of fact alleged in this second ground are 
supported by the affidavit of defendant, filed by his counsel, 
on the hearing of this application.

The evidence is very voluminous and in relation to the 
events which happened on February 6 and 8, contradictory 
on most essential points.

The principal undisputed points are—that plaintiff was 
then 6 months at least, gone in pregnancy. She had pre­
viously borne three living children and one still-born child. 
She had also had a mis-carriage in February, 1918. The 
present was therefore her sixth conception.

On February 6, Burns went to the telephone office to tele­
phone Dr. Jardine to visit the plaintiff professionally. He 
there learned that defendant was in Lower Freetown, at 
Scott Jardine’s, where he found him. At his request, de­
fendant drove over to Burns' house, 3 miles away. He 
examined an aching tooth, and then made a physical ex­
amination of the plaintiff. As a result, he informed her 
that she was threatened with a mis-carriage. She replied 
that Dr. McGuigan had told her something like that when 
he examined her on the preceding December 30.

The defendant departed without any arrangement being 
made for his return. On Saturday, February 8, Burns 
again went after the defendant and found him at Bernards, 
where he was making a professional visit, and arranged 
with him to call at his house, 3 or 4 miles away, to see the 
plaintiff, which defendant accordingly did, arriving there 
about 11 or 11.30 o'clock a.m. He examined the plaintiff
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and declared that her condition required immediate de­
livery of the child. The children were taken from the house 
to the barn by their father, at Mrs. Reeves’ request. The 
defendant administered the chloroform until the patient 
was under its influence, and then handed it over to Mrs. 
Reeves (who had previously rendered a similar service) to 
continue its administration under his direction.

He delivered plaintiff of a living child, which died shortly 
afterwards. Later he sent Bernard back to his own home, 
to change horses and get his dinner, whilst defendant re­
mained to give the plaintiff further attention. Dinner was 
prepared and served to defendant and Burns, Mrs. Reeves 
assisting in the service. On Bernard’s return with a fresh 
horse, defendant left with him for Kensington, and sent 
back with Bernard, for plaintiff, a syringe and medicine, as 
he had promised. Sometime after defendant left, Burns 
went to the telephone office, to call him up, but found that 
he was not at home. He then got Dr. Gillis on the tele­
phone, and as a result, Dr. Gillis arrived at Bums about 4 
o’clock in the same afternoon.

On Sunday, February 9, Burns notified defendant not to 
return, and thus his connection with the case ended.

On Monday, February 10, Dr. Sinclair was called in.
The plaintiff’s case is : That on February 6, the defendant 

was called in to look after her aching tooth, and for no other 
purpose. He was not called in to treat her in regard to 
pregnancy. Having no instruments, he could not extract 
her tooth, but when the question of a pain in her side came 
up, he suggested that he had a patient in Kensington, who 
had a similar pain, and he treated her for it, and carried 
her through her pregnancy safely.

Burns’ call for the defendant on Saturday was, he said, 
mainly for the purpose of getting him to treat his wife as 
he had treated the Kensington woman ; instead of this, the 
defendant had forcibly delivered the plaintiff of a child, not 
only without the consent or knowledge of the husband, but 
against the will of the plaintiff, who had struggled with 
him to prevent it.

That the defendant had also refused to call in another 
medical doctor, but insisted on proceeding alone.

That before the plaintiff had come from under the in­
fluence of the anaesthetic, forcibly administered to her by 
the defendant, he had departed without having taken the 
care and precautions necessary in such case, and that a
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PE I- protracted illness of the plaintiff resulted, 
s.c. The defendant denies the wrongful acts and omissions
---- alleged, and states that on his first visit, on February 6, he

Bl '*** made a physical examination of the plaintiff, and found the 
Jam sc premonitory symptoms of a premature birth, of which he

informed her.
On his second visit, two days later, he found her so far 

advanced in process of child-birth, and in such a state of 
exhaustion, that immediate delivery of the child was neces­
sary to save the patient’s life. As to calling in another 
doctor, defendant says there was something said about it, 
and he wished they could have another doctor, “we were all 
so busy, it was simply out of the question to get a second 
doctor there to help her.”

Mrs. Reeves and the patient, so far as she could, assisted 
in every possible way in preparing the bed and making other 
arrangements for the delivery of the child.

The delivery was completed without instruments, in about 
half an hour from the time when the doctor’s assistance 
commenced.

After the delivery, the defendant says—“I kept watch 
on the patient, and ie was all right, doing splendidly, and 
as soon as I thoug t it safe for me to leave I went to the 
barn to tell her husband.” Then he says he sent Bernard 
home to have his dinner, while he waited and watched his 
patient, and gave her such medicine and other treatment as 
she required. The patient meantime, was "coming out of 
the anaesthetic very nicely” and replied to his question of 
how she felt, “not too bad." Afterwards he went into an­
other room and had dinner with the husband, while Mrs. 
Reeves waited on the table. Nearly two hours after the 
child was born, the defendant left for his home in Kensing­
ton, 7 miles away, having made arrangements as to his re­
turn. Next day he was notified by plaintiff’s husband, that 
his further services were not required, that Dr. Gillis had 
the case.

Before considering the expert evidence in this case, I shall 
briefly refer to a sequence of events, which seem to me, 
after a careful study of the evidence, to indicate a con­
certed effort on the part of the plaintiff her mother and her 
husband, to minimise the seriousness of the plaintiff’s ill­
ness, from the time defendant was called in until the de­
livery of the child began. They appear to me to resist 
every suggestion that plaintiff’s illness was a stage in the
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process of mis-carriage, and seek to limit her illness to her 
aching tooth ; and, in a secondary degree, conceded with 
reluctance, to a chronic ovarian disorder, giving rise to an 
intermittent pain.

On the day the defendant was first called in to treat plain­
tiff, Burns brought his mother-in-law from her home, 4 
miles away. She had been present and acted as nurse on 
the occasion of her daughter’s previous confinements, and 
no other nurse had ever been employed. Mrs. Reeves 
explains Burns’ visit by saying—“He came to see me about 
some threshing with the boys.”

Later in the same day, Burns went to Freetown, to tele­
phone to defendant to come from Kensington, 7 miles away, 
for the sole purpose, so he says, of extracting an aching 
tooth of plaintiff. He found that defendant was visiting a 
patient 4 miles away, went after him, and took him to set1 
the plaintiff, though Burns knew that defendant had no 
dental instruments with him.

On February 8, the children were taken from the house 
to the barn by Burns, preparatory to the delivery of the 
plaintiff, but he claims to have been in complete ignorance 
of the cause.

The barn was only about 100 feet distant from the house, 
but no attempt was made to communicate with the husband 
that anything objectionable was happening.

When it was all over, the husband sat quietly down to 
dinner with the defendant, when they were waited on by 
Mrs. Reeves. Yet the husband says that at that time his 
wife was still unconscious, her body was cold and he 
“thought she was dying.”

What may be described as the fixed circumstances of the 
case and, indeed, the general tenor of the evidence accord 
with the defendant’s statement that the mis-carriage was 
imminent and was anticipated, and they do not accord with 
the plaintiff’s contention of minor ailments and a forced 
delivery.

The controlling issue is, on the second count, for forcible 
delivery.

Upon this question, and upon the medical treatment of 
the case generally, there was examined a number of the 
leading physicians of this Province, including Doctor Alex­
ander McNeill, President of the Medical Association of 
Canada, and the concensus of their opinion is, that a forced 
delivery could not have been accomplished in the time and
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circumstances alleged by the plaintiff’s witness, but that 
the process of child birth must have been far advanced be­
fore the defendant came to her assistance.

The charge of mal-practice alleged in the third count of 
the declaration is scarcely supported by the evidence of Dr. 
Gillis, and is discredited by the testimor of the other 
physicians.

On consideration of the whole case, I am not satisfied with 
the verdict of the jury. I think, that in their place, I would 
have found for the defendant, but that is not the question 
I have now to decide. It is—“is there evidence in the re­
cord which if believed by them, would justify the verdict?"

With exact application to my position in this case, I quote 
and adopt from the judgment of the Chief Justice of the 
Supreme Court of Canada in Scotland v. Canadian Cartridge 
Co.(1919),50D.L.R. 666, atp. 670, 69 Can.S.C.R. 471, at p. 
477. “I say on this main and controlling issue I would as 
a juryman, probably have found against the plaintiff. But 
that is not my province. 1 have only to determine whether 
in the conflict of evidence we have before us in this case, 
scientific and practical, we find enough to justify reasonable 
men in reaching the conclusion these jurymen did. After 
much consideration and thought, I have reached the con­
clusion, though not without much doubt, that there is such 
evidence in the record and that I ought not, in view of the 
extreme jurisdiction which juries are permitted to have 
over questions of fact, to set aside their findings on my 
reaching on the reading of the evidence, a conclusion dif­
ferent from that the jury reached.”

On the second ground, defendant's claim is that the state­
ment, complained of tended to prejudice the fair trial of 
the cause, and should not therefore have been made in the 
presence of the jury.

Before considering the arguments of counsel and the 
cases cited by them, it is necessary to note that the ques­
tion to be decided is not one relating to misconduct on the 
part of the jury, nor to the disqualification of one or more 
of its members. In such case, the rule of practice is estab­
lished, that if the defect were known to the party moving 
to set the verdict aside, and with such knowledge he elected 
to proceed to trial and take his chance of a favourable ver­
dict,-he has waived his right of objection and must abide 
by the result.

The question is upon the material which was placed be-
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fore the jury by the statement of counsel for the plaintiff, 
above set forth.

The law has long been settled that the misbehaviour of 
the prevailing party towards the jury is a good ground for 
a new trial. Tidds Practice, vol. 2, p. 906 ; Bacons Abridge­
ment, vol. 7, pp. 769, 770, etc.

It goes even further in the case of Coster v. Merest, re­
ported in (1882), 3 Brod. & Bing. 272 at p. 273, 129 E.R. 
1289, where it was sworn that handbills reflecting on the 
plaintiff’s character had been distributed in Court and 
shewn to the jury, on the day of the trial ; the Court would 
not receive from the jury affidavits in contradiction, but 
granted a new trial against the defendant, though he denied 
all knowledge of the handbills.

Our Courts are constantly on the alert to prevent material, 
which is not evidence, from being presented to the jury. 
The difficulty or most common occurrence is on the admissi­
bility of evidence, and the procedure is settled that, when 
an objection is taken, and the discussion of counsel on the 
objection, in the presence of the jury may, in the opinion 
of the Judge be prejudicial to either of the parties, the 
proper course is to send the jury to their room and then 
hear the arguments in Court. The King v. Thompson, 
[1917] 2 K.B. 630.

The common provision in criminal laws preventing the 
proof of even mention of a former offence before the subse­
quent offence is tried and the statutory prohibition of com­
ment by Judge or prosecuting counsel on the election of the 
accused not to testify on his own behalf, illustrate the 
settled policy of the law to exclude prejudicial matter and 
keep the issues clear.

Counsel for plaintiff contended: (1) That in making the 
statement complained of in the presence of the jury, he 
was taking the only course open to him. (2) That the 
defendant does not, in his affidavit, deny the truth of the 
statement. (3) That no objection was taken by counsel 
for defendant, at the time the statement was made. (4) 
That upon the statement being made, it was for the trial 
Judge to say if Bertram (the alleged informer) should be 
examined.

In support of the first contention, counsel for the plaintiff 
referred to two former cases tried in this Province; one in 
the Admiralty Court, where the attention of the Court had 
been drawn to the misconduct of counsel by interfering with
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an adverse witness. And another in this Court, where the 
attention of the Court was called to the misconduct of the 
clerk of one of the counsel.

In the Admiralty Court, there was of course, no jury, and 
it does not appear whether or not there was a jury in the 
second case. Neither the names of the cases nor their 
dates were given. The citation is too vague to have any 
value.

As to the second contention, the whole value and aim of 
the affidavit was to bring before this Court, the contents 
of the statement. Whether the rumour was true or false, 
is not a question with which this Court sitting as a Court 
of Appeal, can deal. We take the least where it ended at 
nisi prius, and try it on that as a closed record.

As to the third contention of the plaintiff, that statement 
was not objected to by opposing counsel.

In the ordinary and regular process of a trial, there arc- 
frequent occasions when the objection of counsel is material, 
and failure to object is construed as acquiescence, but this 
was a matter completely outside the record, which could 
not be anticipated, which objection would almost certainly 
come too late to prevent, and which even retraction by coun­
sel or remarks by the Judge, might only mitigate, at best.

The defendant could not make an application for the dis­
charge of the jury, as there was no misconduct or disquali­
fication imputed to them, and proceeding with the trial was 
therefore no waiver nor acquiescence on the part of the 
defendant.

As to the fourth contention, that it was for the trial 
Judge to determine what action should be taken on the 
statement ; it never was the practice of the Court to take 
action upon a mere rumour or complaint, unsupported by 
affidavit or motion.

Under our practice, if counsel desire to bring to the atten­
tion of the Court any matter which might tend to pre­
judice the jury, the preliminary application must first be 
made for the retirement of the jury, and then the remedial 
motion must follow in the regular way.

It is not open to counsel, by taking an irregular course to 
impose upon his opponent an obligation to take any particu­
lar line of action, in pain of waiver or estoppel.

I have examined with care, all the cases cited on behalf 
of the plaintiff ; they all deal with the misconduct or dis­
qualification of a jury, or one or more of its members, and
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therefore do not assist in the determination of the ques- ''K.I. 
tion under consideration. s.c.

The essence of this case is that the jury went to their 
room, with their minds charged, not only with the evidence 111 *
given in the cause, but with a statement of counsel, im- jA„„ls 
puling to the defendant misconduct, not only affecting his 
character generally, but directly relating to the cause being 
tried by them, and of so grave a kind that it could hardly 
fail to influence them in a manner prejudicial to the de­
fendant.

In my view of the case, it is not material to consider 
whether counsel for defendant exercised his discretion 
rightly or wrongly, in not objecting to the statement. It 
got home to the jury, and was at best, as disturbing a 
factor as injurious evidence improperly admitted, and would 
equally tend to vitiate their verdict.

I am therefore of the opinion that the verdict should 
stand, but that a new trial should be granted.

Haszard, J.:—In this case if the sole question to be de­
cided was as to the sufficiency of the evidence, I would 
not be disposed to disturb the verdict, it appearing to be 
within the province of the jury to have found the verdict 
they did.

The question raised on the sixth point taken by defendant, 
required the fullest consideration.

The course pursued, in bringing to the notice of the Court, 
the improper action (if true) of the defendant, in attempt­
ing, through a juror on the panel, to tamper with a jury 
sworn on the trial, was, in my opinion objectionable, and 
very liable to prejudice the jury in arriving at a verdict.
If the course taken should be established as the practice of 
the Court, it would be attended with great danger and 
uncertainty, to say the least.

In Cameron v. Ottawa Electric R. Co. (1900), 32 O.R. 24,
Boyd, C.J., at p. 26, in a case where a new trial was asked 
for, on grounds having reference to jurors, somewhat simi­
lar to the present case, said : “It is essential to the mainten­
ance of public confidence in the jury system, not only that 
the trial should be fairly conducted, but that it should 
appear to the parties interested, to be fairly conducted."

It is an admitted fact that, in jury cases, too much care 
cannot be exercised in protecting juries from statements 
being made to them which are not evidence.

While it is the duty of counsel to bring to the notice
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of the Court, an irregularity, such as was complained of 
here, the fact of its not being evidence which they could 
consider, rendered it necessary that it should have been 
brought to the notice of the Court, in the absence of the 
jury. In this way the Court could become fully seized of 
the facts and make such order as the circumstances would 
require. Meanwhile thé interests of all parties would be 
protected, while the functions of the jury would not be 
disturbed.

Here, a charge was made by counsel against defendant 
in the presence of the jury, of something that had been told 
to him (the counsel) by a third party, and which if true, 
amounted to a serious offence on the part of defendant, and 
it would be natural that the jurors, or some of them, might 
have been prejudiced, by what took place.

I am convinced that the course pursued was not a proper 
one, and that an injustice may have been occasioned by the 
irregularity complained of, which can best be remedied by 
granting a new trial.

The verdict should be set aside and a new trial granted
New trial granted



60 D.L.R.] DOMINION LAW REPORTS 699

MEMORANDUM DECISIONS.
Memoranda of less Important Cases disposed of In Superior and 

Appellate Courts without written opinions or upon short 
memorandum decisions and of selected Cases.

GREGORY v. WINNIPEG PAINT it GLASS CO. LTD.
Saskatchewan Court of Appeal. Haultain. C.J.S., Lamont and 

Turgeon. JJ.A. March 30, 1921.
Estoppel (8IIIE-—70)—By Conduct—Recovery Back of Money 

Paid—Mistake of Fact—Cheque for Personal and Firm Ac- 
count—Cheque Desposited to Personal Account—Belief that 
Cheque Paid Before Sending Cheque for Firm Account- 
Cheque not Paid—Correspondent** as Establishing.

APPEAL by defendant in an action to recover a sum of 
money alleged to have been paid under a mistake of fact. 
Reversed.

H. E. Grosch, for appellant; A. E. Bence, for respondent.
The judgment of the Court was delivered by
I. amont. J.A.:—In this action the plaintiff sues to recover 

the sum of $492 paid by him to the defendants in April, 
1913. This payment, he alleges, was made under a mistake 
of fact. The circumstances on which he relies are as fol­
lows :—

The plaintiff in April, 1913, was the president of the 
North Western Supply Co. of Battleford. This company 
was indebted to the defendants in some $3,600. The Mc­
Manus Construction Co. was indebted to the North Western 
Supply Co. and had given to that company two promissory 
notes for $753.45 each, which the Supply Co. had endorsed 
over to the defendants as collateral security for their in­
debtedness. The defendants were pressing the Supply 
Co. for payment of their account. The defendants’ credit 
manager saw the plaintiff, and urged him to try to get the 
McManus Construction Co. to pay something on account of 
the notes above mentioned. The plaintiff took the matter 
up with the McManus Co. and obtained that Company’s 
cheque for $1,752, being $1,268 which the company owed him 
personally, and $492 to be applied on the said notes. This 
cheque the plaintiff received on April 15. It was payable 
at Moose Jaw, and was drawn in favour of the plaintiff per­
sonally. He deposited the cheque with his bankers at 
Battleford and waited until April 23 to see if it would be 
paid. Not having received any notice of its dishonour, and 
in the absence of such notice assuming that it had been paid, 
the plaintiff on April 23 sent his own accepted cheque to the
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Sisk. defendants for if492. The following day he received notice 
that the cheque of the Construction Co. had been dis­
honoured. The plaintiff did not notify the defendanls that 
the cheque had not been paid until May 31, when he did so 
by letter in the following language :—

“The McManus Construction Co. have finished their 
work and are entitled to several thousand dollars from 
the City but cannot get it, but if you think wise you 
might sue for the overdue notes and garnishee the City. 
If you do, sue for the whole claim as the cheque on Moose 
Jaw which includes the if492 which I sent you was dis­
honoured and protested, the next day after I wrote you 
my own cheque, so I am out that amount, and thus you 
are not bound for purposes of suit to apply that on their 
account.”
Some time later the plaintiff sued the McManus Co. on 

their dishonoured cheque and obtained judgment and issued 
execution thereon. In April, 1916, the plaintiff filed a claim 
against the North Western Supply Co., then in liquidation, 
and clause 3 of his statutory declaration, in part, reads as 
follows :—

“3. That the said Company, (that is the North West­
ern Supply Co.) is also indebted to me in respect of the 
following accounts which 1 have paid on its behalf in the 
respective amounts set opposite: if492 paid Winnipeg 
Paint & Glass Co.”
On this claim he received a small dividend. In 1917 the 

defendants received their first notice that the plaintiff was 
demanding a return of the $492. The plaintiff testified that 
in July, 1913, he wrote the defendants notifying them that 
he wanted a return of the money, but he could not produce 
any copy of the letter, and the defendants’ credit manager 
testified that the defendants had never received any such 
letter. There is, therefore, no evidence that, prior to 1917, 
the defendants had any notice of a claim on part of the 
plaintiff for a return of the money. In April, 1919, this 
action was commenced. Among other defences, the de­
fendants claim that, under the circumstances above set out, 
the plaintiff is estopped from recovering, (1) because, owing 
to his delay in making the claim, the defendants’ position 
was prejudicially affected. They claim that had the $492 
not been paid, they would have proceeded against both the 
North Western Supply Co. and the McManus Construction 
Co.; (2) by taking a judgment against the McManus Con-
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struction Co. for the (492, and (3) by claiming against the 
North Western Supply Co. in respect of having paid that 
amount to the defendants.

Whatever right the plaintiff might otherwise have had, 
his letter of May 31, in my opinion, estops him from now 
recovering. That letter, written more than a month after 
he knew that the McManus Co.’s cheque had been dis­
honoured, not only did not demand a return of the $492, 
but in my opinion is a clear ratilication of the appropriation 
by the defendants of the $492 in part payment of the account 
of the North Western Supply Co. for which the notes were 
held as collateral security. The plaintiff suggested that the 
defendants sue the McManus Construction Co. on their 
notes, and says if they do so they should sue for the full 
amount thereof, because that company had not paid any 
part of their notes, their cheque for that purpose not being 
paid. As the result of that cheque not having been paid, 
the plaintiff says he is "out" the amount. Now he could 
not consider himself “out" the $492 unless he were acquiesc­
ing in the defendants retaining it and applying it on the 
account of the Supply Co. of which he was the active head. 
There is no intimation in that letter that the defendants 
were not entitled to retain the money, or that the plaintiff 
wanted it back. On the contrary, the whole tenor of the 
letter is an acquiescence on the part of the plaintiff to its 
retention by the defendants. That it was the plaintiff’s 
intention that the defendants should retain it is also shewn 
by the fact that he sued the McManus Construction Co. for 
the $492 and took a judgment against them, as well as by 
the fact that he claimed against the Supply Co. for the 
same amount. His declaration in 1916 that the Supply Co. 
was indebted to him in respect of the $492 paid by him to 
the defendants, correctly indicates, I think, the true nature 
of the transaction, and is entirely inconsistent with his pre­
sent claim against the defendants.. When the plaintiff 
sent his cheque to the defendants, he no doubt believed that 
the McManus cheque had been or would be paid, but, when 
he learned that the contrary was the case, he did not re­
pudiate the appropriation of his cheque to his company’s 
debt or demand its return, but, by his letter of May 31, and 
by taking judgment against the McManus Construction Co., 
he led the defendants to believe that he was acquiescing in 
their retaining the cheque until both of the companies liable 
had become insolvent. Whatever misapprehension of fact 
the plaintiff may have been under when he sent his cheque,

Saak.
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Saak. he was under none when he wrote the letter of May 31.
---- Under these circumstances, I cannot see how he can now

be heard to say that he paid the money under a mistake 
of fact.

The appeal should be allowed with costs, the judgment 
below set aside and the action dismissed, with costs.

Appeal allowed.

MORTON v. ROSWELL.
Saskatchewan Court of Appeal, Haultaln, C.J.S.. Lamont and 

Turgeon. JJ.A. April 26. 1921.
Unrnlehmeet (Sil t—ST)—Money Paid Into Court by (Jarnlsliee— 

Garnlahee Proeeedlnga Met Aside for Irregularity—Payment 
Out to Garnlahee—Leave to Apptutl Granted—Second Garnishee 
Summons Issued—Rights of Parties.

APPEAL by defendant from an order dismissing an ap­
plication for payment out to him and ordering money paid 
into Court by a garnishee to be paid out to such garnishee. 
Affirmed.

H. M. Allan, for appellant ; no one contra.
The judgment of the Court was delivered by
Haultain, CJ.S.:—The plaintiff in this action issued a 

garnishee summons before judgment directed to Sarah 
Martha Niven as garnishee, who thereupon paid $209 into 
Court. The garnishee proceedings were later on set aside 
on the ground of irregularity. The defendant then made 
an application for payment out to him of the money in 
Court. This application was refused and the money was 
ordered to be paid out to the garnishee. This appeal is 
taken from that order by the defendant. The money in 
Court was paid out to the garnishee before leave to appeal 
was granted to the defendant, and another garnishee sum­
mons has been issued by the plaintiff and served upon the 
garnishee.

Apart from these later circumstances, I am of opinion 
that the defendant had no right to have the money paid out 
to him after the first garnishee proceedings were set aside. 
The appellant contends that the payment into Court by the 
garnishee operated as a valid discharge to her against him 
to the amount paid in, although the garnishee proceedings 
were subsequently set aside.

Section 15 of the Attachment of Debts Act 1929, (Sask.) 
ch. 59 provides that,

“Payment made by or execution levied upon the gar­
nishee as aforesaid shall be a valid discharge to him
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against the judgment debtor to the amount paid or levied, 
although such proceedings may be set aside, or the 
judgment or order reversed."
This section does not apply to the present case as the 

appellant is not a judgment debtor, but only a defendant 
against whom a claim has been made. As the garnishee 
proceedings were set aside, the defendant and the garnishee 
were left in the same position as they were before the 
garnishee proceedings were taken. There is still an attach­
able debt, and apparently that debt has been attached by 
another garnishee summons.

1 would therefore dismiss the appeal, but without costs.
Appeal dismissed.

SHARP v. RIZKIt.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 

Turgeon, JJ.A. May 25, 1921.
Appeal ($VII.M—MR)—Contract—Reversing Trial Judgment on 

(Question of l-'act—IiiHulilelent Weight (ilven to Evidence.

APPEAL by plaintiff from the trial judgment in an action 
on a contract. Reversed.

R. Mulcaster, for appellant ; Arthur Frame, for respond­
ents.

The judgment of the Court was delivered by
Turgeon, J.A.:—In this case I find myself forced to the 

conclusion that the judgment of the trial Judge is wrong 
and should be reversed. I say this with all deference, and 
after great hesitation, because the question is purely one of 
fact, and the facts must be deduced from evidence of a most 
conflicting character and upon which the trial Judge has 
commented in language with which I agree. Nevertheless 
I am of the opinion that the reasons given for the judg­
ment cannot be supported by the evidence. The judgment 
in favour of the defendants is based upon two grounds, (1), 
that the contract set up by the plaintiff is unreasonable in 
its terms, and (2), that the letter written by the defendant 
Rizer on July 7, 1919, ought not to be construed as an ad­
mission of such a contract. As to the first point, I cannot 
see how a contract which would allow the defendants a pro­
fit of over 10 per cent, on their turnover, after making 
allowance for freight charges, can be said to be in its terms 
so unfavourable to the defendants as to raise a presumption 
against its having been entered into by them. As to 
Rizer’s letter of July 7, 1919, it would appear to me that

Saak.
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Sask. the trial Judge, in commenting upon it as he does, cannot 
have given sufficient weight to the evidence taken from 
Rizer’S examination for discovery and to be found in the 
appeal book at p. 66. Then, in addition to the matters 
dealt with in the trial Judge’s reasons for judgment, I am 
of opinion that the account stated by the defendants, and 
shewing in itemised form the dealings had between the 
parties, is much more consistent in its terms with a con­
tract for the sale of the goods outright from the plaintiff 
to the defendants than with an agency contract for a sale 
by the defendants to third parties on a commission basis.

In holding as 1 do, that the judgment in the Court below 
ought to be reversed, 1 am not unmindful of the difficulties 
which attend an Appellate Court in dealing with deductions 
of fact to be drawn from conflicting evidence, or of the 
degree of certainty which the Court should possess as to 
the trial Judge being in error before reversing his judgment 
in such cases. The principles involved are set out in a 
number of cases to be found in our own reports, and not­
ably in Cowie v. Robins (1916), 27 D.L.R. 502, 9 S.L.R. 
191, and Goddard v. Prime (1917), 33 D.L.R. 790, 10 S.L.R. 
102. Despite the difficulties in the way, however, 1 am of 
the opinion that this appeal should be allowed with costs.

There is much confusion in the evidence as to the price to 
be charged to the plaintiff for freight, and also as to the 
terms upon which the boxes for packing the fish were to 
be supplied by the defendants. I think, however, that it 
can be gathered that the defendants are entitled to be paid 
for freighting at the rate of $1.60 per cwt., and also to 
receive from the plaintiff 50c. for each box supplied by them 
and not returned, if any.

The judgment in the Court below should be set aside and 
judgment entered for the plaintiff, with costs, for the value 
of the fish delivered to the defendants at the rate of 8*/s> 
cents per pound, less the sums already received on account 
thereof and less the deductions for freight and boxes above 
referred to. If the parties cannot agree as to the items 
involved, a reference may be had to the Local Registrar. 
The plaintiff is entitled to interest on the balance due him 
at the rate of 7 per cent, per annum from the date of the 
issue of the writ.

Appeal allowed.
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ELLIOTT v. ARRO-LITE CX).
Saskatchewan Court of Appeal, Haultain. C.J.S., Lament and 

Turgeon, JJ.A. July 7, 1921.
Damages (§III.A—05)—Sale of Chattel»—Purchaser Relying on 

Warranty of Vendor—Breach of Warranty—Measure of 
Compensation.

APPEAL by defendant from the judgment at the trial in 
an action for damages for breach of warranty. Damages 
reduced.

J. W. Corman, for appellant ; F. P. Collins, for respondent.
Haultain, C.J.S.:—The plaintiff purchased from the de­

fendant two gas burners for $60, which was paid on delivery 
of the goods. In purchasing the goods the plaintiff relied 
on the warranty of the defendants that the burners would 
operate for at least 6 hours for each gallon of oil used. At 
the trial of the action the trial Judge found that there had 
been a breach of warranty, and that finding is, in my 
opinion, quite justified by the evidence. He further found 
that the goods would have been worth $90 if they had 
answered to the warranty, and were of no use to the plain­
tiff at the time of delivery. He accordingly awarded the 
plaintiff $90 damages.

This is clearly wrong, for the plaintiff, having already 
paid $60 for the goods, only recovers $30 damages under 
that award.

Accepting the finding that the goods were of no value at 
the time of delivery, I would assess the damages at $60, 
that being the amount the plaintiff agreed to pay for the 
goods as warranted. The judgment below should, there­
fore, be varied by reducing the amount of damages from 
$90 to $60.

The appellant should have his costs of appeal.
Lamont, J.A., concurs with Haultain, C.J.S.
Turgeon, J.A.:—The plaintiff purchased the two gas 

burners for $60, which sum he paid in cash. The trial 
Judge has found, and I think rightly, that these gas burners 
are of no practical value. The plaintiff’s damages, there­
fore, in my opinion should be $60, being the difference be­
tween the amount paid by the plaintiff and the actual value 
of the goods, which is nothing at all.

The judgment of the Court below should, therefore, be 
varied by reducing the amount of the damages to the plain­
tiff from $90 to $60.

I think, also, that the defendants should have their costs 
of this appeal.

Judgment varied.

Rask.

45—80 D.I..R.
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Sask. WALPOLE v. CANADIAN NORTHERN RAILWAY <X).
Saskatchewan King’s Bench, Bigelow, J. November 30, 1920.

Domicil (SI.—1)—Master and Servant—Employee Domiciled In 
Brit tali Columbia at Time of Accident—Accident in British 
Columbia—Workmen's Compensation Act of British Columbia, 
1610, eh. 77 secs. 11 (1) and 67 ( 1 )—Jurisdiction of Saskatch­
ewan Court to award damages.

ACTION brought by the administrator on behalf of the 
widow and child of a locomotive engineer who was killed 
in an accident which arose out of and in the course of his 
employment. Action dismissed.

D. Campbell, for plaintiff; 0. H. Clark, K.C. (Winnipeg), 
and J. N. Fish, K.C., for defendant.

Bigelow, J.:—The accident in this case was a fatal one, 
and this action is being brought by the administratrix on 
behalf of the widow and child.

The deceased at the time of the accident was domiciled 
in the Province of British Columbia and was a locomotive 
engineer in the employment of the defendant, and the ac­
cident arose out of and in the course of the deceased's em­
ployment. It occurred in British Columbia, and the jury 
has found that it was caused by the negligence of the de­
fendant and has assessed damages at $16,000.

The Workmen’s Compensation Act of British Columbia, 
1916, ch. 77, sec. 11 (1), provides:

“The provisions of this part shall be in lieu of all rights 
of action to which a workman or his dependents are en­
titled, either at common law or by any Statute, against the 
employer of such workman for or by reason of any 
accident which happens to him arising out of and in the 
course of his employment, and no action against the em­
ployer shall lie in respect of such accident.”

And sec. 67 (1) provides:
“The Board shall have exclusive jurisdiction to inquire 

into, hear and determine all matters and questions of fact 
and law necessary to be determined in connection with 
compensation payments and the administration thereof, 
and the collection of the funds therefor, and as to any 
matter or thing in respect of which any power, authority, 
or discretion is conferred upon the Board under this Part ; 
and the action and the decision of the Board thereon shall 
be final and conclusive, and shall not be restrained by 
injunction prohibition or other process or proceedings in 
any Court or be removable by certiorari or otherwise into 
any Court."
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I am of the opinion that the questions involved here are 
similar to those in McMillan v. C.N.R. Co. (1920), 56 D.L.R. 
56, decided by me today, and for the reasons I have stated 
in that judgment, this action is dismissed with costs.

Action dismissed.

S»sk.
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