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McCOLL v, C.P.R, CO,
Manitoba King's Bench, Prendergast, J. September 20, 1921.

Statutes (S1LA—96)—Workmen's Compensation Act, Man. Stats,
1916 ch, 125—Sections 13 (1) and 61 (4)—Construction—
Railway Act, 9 & 10 Geo, V, ch, 68 — Construction — Person
Injured within the Meaning of sec, 385,

Sections 13 (1) and 61 (4) of the Workmen's Compensation Act,
1916 Man, Stats. ch, 125, read together mean that where in any
case there are the two elements of (1) employment and (2)
injury (or accident in the sense of accidental injury) arising
during the employment then every right of action which the
plaintiff or his dependentsmight otherwise have under seec.
13 (1) of the Act is taken away by the order of the Workmen's
Compensation Board under sec. 61 (4) determining that the
only right of the workingman or dependent is to compensation
under the Act, The element of tort is not a factor and may
or may not be present in the case.

The words *‘to any person injured” in sec. 385 of the Railway Act,
1919 (Can.) ch. 68, are usedin the sense of “any person hav-
ing received an injury recognised by law,” and the death of a
human being, though clearly involving pecuniary loss, not being
at common law a ground of action for damages. the above
section does not give a right of action, in case of death, to the
widow and administratrix of the person killed.

ACTION by the widow and executrix of a workman killed
in the course of his employment with and as a consequence
of the negligence of the defendant company. Dismissed.

D. Campbell and O. Campbeli, for the plaintiff,

L. J. Reycraft, K.C., for defendant,

John Allen, K.C., for Attorney-General of Manitoba.

Prendergast, J.:—The plaintiff, whose action is for dam-
ages, sets forth in her statement of claim that she is the
widow and administratrix of William McColl, deceased ; that
he was killed in the course of his employment with and as
a consequence of the negligence of the defendant company,
and that she sues on behalf of herself and her infant
daughter Grace McColl, at common law, under and by virtue
of R.S.M. 1913 ch. 36, being an Act respecting compensation
to Families of Persons Killed by Accident, and under R.S.C.
1906, ch. 37 now 1919 (Can.) ch. 68, being the Railway
Act, and amendments thereto.

The statement of defence contains the following:—“11.
The defendant denies that the plaintiff has any right of
action against the defendant at common law either on behalf
of herself or of the said Grace McColl. 12. The defendant
denies that the plaintiff has any right of action against
the defendant either under or by virtue of ch. 36 of
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the Revised Statutes of Manitoba 1913 or ch. 37 of
the Revised Statutes of Canada 1906 and amendments
thereto or ch. 68 of the Statutes of Canada 9 & 10
George V, or under or by virtue of any other stafute
or statutes whatsoever. 13. The defendant says that the
said deceased William McColl was a workman within the
meaning of ch. 125 of the Statutes of Manitoba, 6 George V.,
and amendments thereto. 14, The defendant says that by
the said ch. 125 of the Statutes of Manitoba 6 George V,
Part 1, and amendments thereto, the plaintiff has a right
to claim compensation under said Act, and that by sec, 15
thereof it is provided that the right to compensation pro-
vided by the said Act shall be in lieu of all right and
rights or actions statutory or otherwise, to which
a workman or his dependents are or may be entitled
against the employer of such workman for or by reason
of any accident which happens to him while in
the employment of such employer and no action in
any Court of law in respect thereof shall lie. The
defendant says that by the provisions of the said statute
any right or rights of actions which the plaintiff
might otherwise have had against the defendant have been
taken away and that no action now lies against the de-
fendant in respect of the matters alleged in the plaintiff’s
statement of claim. 15. The defendant says that the
plaintiff’s statement of claim disclosed no cause of action
against the defendant and the defendant demurs thereto.”

After filing their defence, the defendants at once made
application to the Compensation Board under sec. 13 (2)
and sec. 61 (4) of the Workmen’s Compensation Act 1916
Man. ch. 125, for adjudication of the plaintiff’s right of
compensation, and to have it determined whether the action
is one the right to bring which is taken away by Part 1 of
the Act.

Before the date fixed for the hearing of the application,
however, the plaintiff obtained from my brother Galt an
interim injunction restraining the defendants from apply-
ing to the Board, which he made permanent a few days later
on the ground set forth in his judgment reported in (1920),
51 D.L.R. 480. But in the Court of Appeal (1920), 53
D.L.R. 722, 30 Man. L.R. 534, where the matter was carried
the injunction was dissolved on the ground that it wa-
premature.

Then upon the plaintiff’s application being taken up and
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heard, the Compensation Board finally made an
order declaring that “the accident sustained by
the said William McColl deceased is one with
respect to which the dependents of the said de-
ceased have a right to compensation under Part I. of the
Workmen’s Compensation Act,” and that, “this matter is
one in which the right to bring action for or by reason of
such accident is taken away by Part I. of the Workmen’s
Compensation Act.”

Having so obtained this order, the plaintiff’s next step
was to apply to the Referee under R. 466 of the King's
Bench, to have the question of law raised in the defence
as herein above set forth, determined at once; upon which
the Referee ordered that the same be set down for hearing
in the Wednesday Court which was done accordingly, and
the matter so came before me and was duly heard.

The question seems to be in brief whether each and every
right to bring action which the plaintiff might otherwise
have is taken away by virtue of the Workmen’s Compensa-
tion Act and the Board’s order made thereunder, and if such
be the case the action should be permanently stayed.

The plaintiff sets forth three causes of action in her state-
ment of claim, being:—at common law, under our Lord
Campbell’s Act, and under the Railway Act of Canada.
Counsel on her behalf having, however, stated on argument
that he would not urge that she had any claim at common
law, we have now only two of the statutes to deal with.

1. As to our Lord Campbell’s Act.

The Act thus commonly referred to in this Province is
ch. 36 R.S.M. 1913, being an Act respecting Compensation to
Families of Persons Killed by Accident; and it is sub-
stantially a reproduction of Lord Campbell’s Act being
1846, (Imp.) ch. 93.

The defendants’ contention is that the plaintiff’s right of
action under this enactment has been taken away by virtue
of the Workmen’s Compensation Act 1916 (Man.) ch. 125.

With respect to the validity of this last Act generally,
and the power of the Legislature to provide for such a
scheme of compensation and create such a body as the
Compensation Board, I would refer to the case of Kowhanko
v. Tremblay (1920), 50 D.L.R. 578, 30 Man. L.R. 198, for
the judgment of this Court, and (1920), 51 D.L.R. 174, 30
Man. L.R. 198 at p. 213 for the judgment in appeal.

As to the finality of the decisions of the Board, there is
sec. 13 (2) which reads as follows:—

Man,
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[ Mun. “13 (2). Any party to an action may apply to the Board } br
il K.B. for adjudication and determination of the question of the . pe
““ — plaintiff’s right to compensation under this Part and as 8 ac
; McCorr to whether the action is one the right to bring which is ¥
| (-,,,‘,‘{. co. taken away by this Part, and such adjudication and de- R b
N termination shall be final and conclusive.” by
We have, it is true, in the judgments of our own Court b.y
of Appeal in the case of Can. Northern R. Co. v. Wilson mi
(1918), 43 D.L.R. 412, 29 Man. L.R. 193, and Kowhanko v. ol
Tremblay, already cited, what was referred to by Mr. Allen E it
for the Attorney-General as two schools of thought, re- g of
presented on the one hand by Cameron, J., who holds that tio
all orders and decisions of the Board in establishing its )
jurisdiction are absolutely unassailable and unimpeachable, |
and on the other hand by Perdue, C.J.M., who was of opinion an1
that the Court can interfere where the powers given by ;ll:u
the Act have been exceeded or where a fundamental prin- o
ciple inherent in the Act has been disregarded so that a ("a
want of jurisdiction in its officers supervenes. \i’(‘
But, whichever view should prevail the present case could tor
not be affected thereby in my opinion, inasmuch as the do
Board's order, as I find, was justified. qui
This order of the Board, following sec. 13 (2), contains 1
two decisions. One is on “the question of the plaintiff’s “fo
right to compensation,” the propriety of which is not dis sim
puted as I understand. The other is “as to whether the R the
action is one the right to bring which is taken away,” the B sec
propriety of which is disputed and so becomes part of the E  wh
main issue. g ()
The difficulty in construing the Act, if there be any, i B of
very much lessened by the fact that, in order to ascertain = the
which causes of action are laid at rest or taken away, we * the
j are not driven to have recourse to inferences from the de e; T
finition as found in sec. 3, of the claims which the Board may ® tol
properly entertain; for we have secs. 13 (1) and 61 (4) . ploy
which specifically state what causes of action shall b ing
so taken away and when the action shall be stayed. o the
{ Section 13 (1) states that the rights which are so take - case
“ | away are “all rights and rights of action, statutory or othei = asn
i | wise, to which a workman or his dependents are or ma ‘s 0
it be entitled against the employer of such workman for « = Act
by reason of any accident which happens to him while i  grec
the employment of such employer.” And sec. 61 (4) pr ~ bres
vides that “where an action in respect of an injury i & und
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brought against an employer by a workman or a de-
pendent,” then, upon the Board’s order being made, “the
action shall be forever stayed.”

Mr. Campbell, however, urges that under Lord Camp-
bell’s Act, in case of death of the workman, a right of action
by the dependents only lies where the injury has been caused
by such neglect or default as would have entitled the work-
man to damages if death had not ensued; that the right of
action in such a case is based on tort, and that consequently
it is not one to which the party is entitled “for or by reason
of the accident” as set forth in the Workmen’s Compensa-
tion Act.

It is plain from the reading of our Lord Campbell’s Act,
and there is an abundance of decisions to shew, that an
action thereunder is founded on tort; whilst Viscount Hal-
dane in giving the judgment of the Privy Council in C.P.R.
v. Workmen’s Compensation Board, known as the “Sophia
Case,” 48 D.L.R. 218, [1920] A.C. 184, said that under the
Workmen's Compensation Act the right arises not out of
tort but out of the workmen's statutory contract. But I
do not think that this distinction, real as it is, affects the
question we are now dealing with,

I consider that if sec. 13 (1) instead of using the words
“for or by reason of an accident which happens to him” had
simply used the words “when an accident happens to him,”
the same thing would be substantially conveyed; and I take
secs, 13 (1) and 61 (4) read together to simply mean that
where, in any case, there are these two elements present,—
(1) employment, and (2) injury (or accident in the sense
of an accidental injury) arising during the employment,
then any right of action which may exist is taken away by
the Board’s order.

To put the matter in another form, the rights declared
to be taken away are all those rights of action where em-
ployment and injury in the course of employment are the
ingredients or some of the ingredients, not necessarily all
the ingredients. The element of tort may be present in the
case and it may not be; it is simply ignored in the section
as not being a factor,

Of course, in all rights of action under Lord Campbell’s
Act as well as in the present case, we have these two in-
gredients or conditions, even if the element of torts be also
present; and for that reason in my opinion they all come
under the purview of the Workmen’s Compensation Act.
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2, With respect of the Railway Act, 1919, (Can.) ch. 68.

The section which the plaintiff particularly relies on, is
sec. 385, which reads as follows:—

“385. Any company which, or any person who, being a
director or officer thereof, or a receiver, trustee, lessee, agent
or otherwise acting for or employed by such company, does,
causes or permits to be done, any matter, act or thing con-
trary to the provisions of this or the Special Act, or to the
orders, regulations or directions of the Governor in Council,
or of the Minister, or of the Board, made under this Act, or
omits to do any matter, act or thing, thereby required to be
done on the part of any such company, or person, shall, in
addition to being liable to.any penalty elsewhere provided,
be liable to any person injured by any such act or omission
for the full amount of damages sustained thereby, and such
damages shall not be subject to any special limitation ex-
cept as expressly provided for by this or any other Act.”

This section as it is plain is not meant to afford redress
only to servants and employees but as expressed “to any
person injured” by any of the wrongful acts or omissions
therein referred to.

The question is, when a person is killed as a consequence
of any of these wrongful acts or omissions, can his de-
pendents claim to be persons injured by such acts or omis-
sions and may they maintain an action? Or more broadly :
Does an action for damages for death of a human being such
as the one in this case, come within the wording of thi:
section?

The first thing to be noted is that the section uses neithe:
the word “death” nor any of its derivatives, and that i
contains no definition of an injury neither directly nor in
directly by stating in what manner the person must be
injured.

If we take the word “injured” in its broad and general
sense there are indeed a great many ways in which a person
may be injured by the death of another; a business man
whose partner is killed in consequence of any of the acts or
omissions stated; a private teacher whose pupil so comes 0
an end, and even a friend whose health is broken up through
grief over the death of a friend occurring in similar circum-
stances, are all persons who are “injured” according to the
definition found in the dictionaries; and moreover, it can
just as truly be said of each of them as of the plaintiff herein
that he is injured by the act or omission which caused ti¢
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death. In all of the four cases, the wrongful act or omission
bears exactly the same relation to the death of the person
killed, and to the injury of the person claiming to be injured.

Now we know that neither of the three supposed parties,
although injured ds stated, could maintain an action. But
why not, and where does the distinction lie?

The distinction cannot be as to the nature of the acts or
omissions which caused the injury, for we have assumed
that they are all wrongful and that is all that is required
in this respect. Neither can it be as to any class of persons
injured, for the section says “any person.” There is only
one other element or factor left, which is the injury inflicted
on the “person injured,” and it is with respect to the :njury
that the distinction must be drawn.

What is then this distinction? I can find only one, and
that is the distinction between injuries that are recognised
by law and those that are not.

I conceive that Parliament meant to adopt the law as it
stood without interfering with it, and so used the words
“any person injured” in the sense of “any person having
received an injury recognised by law,” or “an injury of such
a nature that it is actionable.”

In LeMay v. C.P.R. (1890), 17 A.R. (Ont.) 293, Osler,
J.A,, said, at p. 301: *“I admit the force of the argument
against giving the extended meaning to the words ‘any
person’ as used in sec. 289 of the Railway Act [now 385],
where the statute gives a right of action to ‘any person’
injured by the act or omission of the company. I agree that
it is not to be construed in derogation of the common law
rule as to the non-liability of the master for an injury sus-
tained by one servant through the negligence of a fellow
servant, unless in the case of the particular act or omission
provided against such extended construction is plainly
required.”

There is also the principle formulated by Best, C.J., in
The King v. Carlile (1819), 3 B. & Ald. 161, 106 E.R. 621,
that the common law is not repealed except by specific legis-
lation,

But, is an injury which results from the death of a person
actionable at common law ?

Mr. Campbell declared on the argument as already stated
that he would not so urge.

There is at all events an abundance of cases to the effect
that it is not actionable, among which I would refer to
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Admiralty Commissioners v. 8.8. Amerika, [1917] A.C. 38,
where the law is fully discussed in two lengthy judgments;
and to Monaghan v. Horn (1882), 7 Can. S.C.R. 409, where
Ritchie, C.J., said, at pp. 429, 421 :—

“No civil action can be maintained at common law for any
injury which results in death, The death of a human being
though clearly involving pecuniary loss is not at common
law the ground of an action for damages and therefore until
the passing of Lord Campbell’s Act, 9 and 10 Vict. ch. 93,
there was in England no right of action for the recovery of
damages in respect of an injury causing death, nor until
R. Stats. c¢. 128 in Ontario.”

But it may be asked: If Parliament, when enacting sec.
385, took the law as it stood as to what injuries are action-
able or not, did not this include our Lord Campbell’s Act?

This was virtually answered in the negative in B.C. Elec-
tric v. Gentile, 18 D.L.R. 264 at p. 267, [1914] A.C. 1034,
18 C.R.C. 217, where the Judicial Committee of the Privy
Council, after setting out the note of an action under Lord
Campbell’s Act, said: It follows that in their opinion a suit
brought under the provisions of that Act [Lord Campbell’s
Act of B.C.] is not a suit for indemnity for damage or injury
sustained by the plaintiff by reason of the operations of the
defendants.”

If sec. 385 contemplates the recovery of damages in case
of death, it is also remarkable, as observed by Mr. Reycraft,
that no principle for assessing the same is therein provided;
and the more so as it is recognised to be so particularly
difficult to put an estimate on the value of human life, as
observed by Parke, B., in Armsworth v. S.E. Railway Co.
(1847), 11 Jur. (0.8.) 758, referred to in Admiralty Com. v.
S.S. Amerika, hereinabove cited.

The plaintiff also relies, for an interpretation of the word
“person” in sec. 385, upon sec. 34, sub-sec. 20, of the Inter-
pretation Act, being R.S.C. 1906, ch. 1, which is as follows:
“‘Person’ includes any body corporate and politic and the
heirs, executors, administrators, or other legal representa-
tives of such person, according to the law of that part of
Canada to which the context extends.”

When making permanent the interim injunction he had
already granted my brother Galt, in the judgment already
referred to, 51 D.L.R. 480, held that by virtue of this pro-
vision of the Interpretation Act, the plaintiff, being the ad-
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ministratrix, is entitled to maintain the action. With great
deference I must dissent from this view.

The construction that I put upon this subsection is that
we should take the words “heirs, executors, administrators,
‘and other legal representatives of such person,” as mean-
ing, “those who are the heirs, executors, administrators, or
legal representatives of such person with respect to the sub-
ject matter dealt with in the particular enactment where
the said word (person) occurs.”

Now the plaintiff, although the heir, administratrix, and
legal representative of George McColl generally is not so
with respect to any right of action contemplated in sec. 385
for the reason that George McColl never had any such right
of action and that there never was anything in this respect
to be inherited by the plaintiff as heir, nor administered by
her as administratrix, as being part of the estate. It is to
be noted that this sub-section 20 does not use such words
as “wife” or “child” but only the words “heirs,” “adminis-
trators,” and “legal representatives,” all necessarily imply-
ing that something passes or descends, while there is in this
case nothing whatsoever of that kind.

But, even if the words “wife” or “child” were included in
the subsection, it is repugnant to reason and repugnant to
our sense of the importance of such matters, to conceive
that a new action, one of a peculiar nature, resembling the
one under Lord Campbell’s Act which required the special
enactment to be brought into being, should be created by this
subtle and circuitous process. The statement of Best, C.J.,
in The King v. Carlile, already referred to, applies also here;
as does that of 27 Hals. p. 157, to the effect that statutes
which limit or extend common law rights must be expressed
in clear and unambiguous language.

It seems also significant, as pointed out by Mr, Allen, that
in the 30 years since which this sec. 385 has been in force,
there has been no action in which it was contended that it
gave a cause of action in case of death. In United States v.
De Goer (1889), 38 Fed. Rep. 80, at p. 83, we read the
following :—

“No precedent has been shewn for reviving actions upon
forfeitures that are mainly penal, though to some extent
remedial. The instances of the death of defendants in such
cases must have been numerous, and the absence of any
precedent for revival of such actions is of no small weight
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Man.  ag evidence that no such right in this class of cases has ever
xn  been supposed to exist.”

MaCeus. From a careful summary prepared by Mr. Allen of the : Pub
v, legislation of the different Provinces on this subject it

‘ CP.R. Co. appears that when section 385 was first enacted there were"

i in every Province of Canada, Acts similar to Lord Camp- ;

L bell’s, besides other compensation Acts in other forms, giv- The

i ing a cause of action to beneficiaries in case of death. Surely,

ik it it does not seem possible that Parliament in enacting sec.

g 385 in that state of the law in the Provinces, should have

il intended to subject Federal Railways for the one and same

it death to a further cause of action and even to several ks

i further causes of action. y

Another feature in the history of this enactment, is that A
from the beginning (Stat. of Can. 1856, ch, 11) down to i
1888 (Can.) ch. 29, this sec. 385, or more correctly the
sections of which it is a development, did not give a right of
action to anyone for the injuries resulting from the wrong-
ful acts or omissions referred to, but merely provided for
punishment of the same by fine and imprisonment. The
point is that, in the words “injury to any property or to any
person” used down to 1888, the word “person” could there ;
refer only to the person primarily injured, as only imprison- 4
ment and fine were therein provided for. E

I am of the opinion then that the plaintiff does not have
and never had any right of action in any aspect, either at ]
common law or under the Railway Act; and that the only i
right of action she could have had being under our Lord

several statutes on each other which it is in the public
interest to set at rest, there will be no costs.

g i Campbell’s Act is taken away by the Board’s order. o HEI
[:PF The action will be permanently stayed. E:
f‘l"l‘ But the matter being one of considerable general impor- 2 2.
ﬂ tance, and raising difficult questions as to the effect of :
|

Action dismissed. s
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, ; SAXE & ARCHIBALD v. THE KING.
i Exchequer Court of Canada, Audette, J. June 2, 1921.

Saxe &
ARCHIBALD

Public Works (§11.—10) .—Contract—Construction—Public Build-
d " ings—Plans—Competition of Architects—Order in Council
| authorising same—Board of Assessors—IPower of same to alter
1 ! conditions.

Dominion Government, having need of additional departmental
buildings in Ottawa, by Order in Council proposed a competition
for architects involving the submission of preliminary designs
for certain of such buildings, “‘the prizes being the selection of
say five of the most successful competitors who would be in-
vited to complete working plans of such of the buildings as the
Minister of Public Works may prescribe, for which they would
be paid each $3,000. Of these latter, the architect submitting
the best working plans would be employed to carry out this
work at a commission to be arranged.” The Order in Coun-
cil also provided for the appointment of three assessors to
judge the preliminary designs and select the five prize-winners
to prepare the working plans as above mentioned, and to ask
the most successful of suc¢h competitors to prepare the working
plans. The award of the assessors in both cases was to be
subject to the approval of the Minister under the Order in
Council. Advertisements were then published inviting archi-
tects to enter such competition and, assessors having been
appointed, conditions were published by them for the guidance
of architects in preparing their competitive designs. By these
conditions the number of competitors was increased to 6 instead
of 5, as provided by the Order in Council, and each of the five
unsuccessful competitors who submitted plans was to receive
an honorarium of $3,000. Plans were submitted by the sup-
pliants, which were among the 6 sets selected. There was no
approval of these plans by the Minister, and there was no
competition as to final plans. The bulldings were not pro-
ceeded with by the Government, owing to the breaking out of
war and other reasons. Suppliants claim 1% on an estimated
cost of $10,000,000 for buildings constructed on their plans.

V.
T Kixna,

HELD: That the Crown was justified under the circumstances in
not proceeding with the erection of the buildings; and that
even if a contractual relationship existed the delay in proceed-
ing did not constitute a breach thereof.

That the approval of the Minister of the plans was a condition
precedent to the right of the suppliants to recover even the
honorarium of $3,000; and that all the circumstances nega-
tived the existence of a contract between the suppliants and
the Crown to pay the percentage claimed.

That no action would lie against the Crown on account of the
failure of the Minister to approve of the suppliants’ plans, the
matter being one of executive discretion.

As between a reasonable construction of the intention of the
parties to a contract and an absurd one, the Court should be
zealous to find reasons to adopt the former.
That the portion of the conditions prepared by the assessors
which purported to change the conditions embodied in tne
Order in Council were ultra vires and void.
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PETITION OF RIGHT seeking to recover $1,200 damages
by reason of an alleged breach of contract between sup-
pliants and the Crown.

The facts are stated in the reasons for judgment.

Eugene Lafleur, K.C., T. Rinfret, K.C., and G. Barclay,

for suppliants.

F. H. Chrysler, K.C., and P. Chrysler for the Crown.

Audette, J.:—The suppliants, by their petition of right,
seek to recover the sum of $100,200 as damages resulting

- from an alleged breach of contract between themselves and

the Crown, under the circumstances hereinafter set forth.

The Crown having realised the desirability and urgent
need of additional departmental buildings, in the City of
Ottawa, decided, as mentioned in the Order in Council of
February 27th, 1912 (Ex. 1), to expropriate on Wellington
street for such purposes.

After having obtained the report and plans of landscape
architects with respect to laying out the grounds and indi-
cating the position and size of the various buildings, it was
decided to call, under the provisions of the Order in Council
of April 14, 1913 (Ex. 2), a preliminary competition open
to “architects of Great Britain and of her colonies for pre-
liminary designs of the proposed buildings, the prizes being
the selection of say five of the most successful competitors
who would be invited to complete working plans of such of
the buildings as the Minister may prescribe, for which they
would be paid each $3,000. Of these latter, the architect
submitting the best working plan would be employed to
carry out the work as a commission to be arranged.”

The Order in Council further proceeds to provide for
three assessors to judge the preliminary designs and select
the 5 prize winners, who will be asked to prepare working
plans from which the most meritorious would be chosen.

The award of the assessors, in both cases, is subject to
the approval of the Minister of Public Works, as provided
by the latter Order in Council and the conditions herein-
after mentioned. " .

Advertisements, under the signature of the Secretary of
the Department of Public Works, were then issued and
published inviting architects to submit sketch designs in a
preliminary competition for the erection of departmental
and courts buildings. Copies of these advertisements are
filed as Exs. 3, 4 and 5, whereby, by the latter, the time for
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the reception of the designs in the first competition in ques-
tion is extended to April 2, 1914,

The assessors then published the “General conditions for
the guidance of architects in preparing competition de-
signs,” and a copy thereof is filed as Ex. 6, to which refer-
ence will be made in respect of several of its provisions.

It is well to lay down as a guiding principle that the
assessors had in no case the right to formulate conditions
beyond the scope of, or varying, the Order in Council of
April 14, 1913, appointing them and defining their powers.

It may be well to state here that whilst the Order in
Council provides for the selection of five of the most suc-
cessful competitors, the conditions (item 6 Ex. 6) provides
for six.

Counsel at Bar for the Crown admitted that the figure
6 had been mentioned in the conditions and that he did not
intend taking any obgection to it. However that may be
that admission cannot have reference to any change in the
Order in Council, which must be held to be the foundation
and only source from which the assessors derived their
power and authority. This is to be said with more force,
at this juncture, with respect to sec. 6 of the conditions,
which is in direct conflict with the Order in Council in
respect to the payment to be made to the architects.

Indeed, the Order in Council provides that the five most
successful competitors would prepare their preliminary
designs and would be entitled to be paid $3,000 each only
after completing the working plans prepared after the
second competition. Then after this second competition,
the best out of the five would be employed to carry out the
work at a commission to be arranged. This is clearly stated
and yet under clause 6 of the conditions a very material
departure from the provisions of the Order in Council is
readily found. This clause 6 proceeds by saying that the
Government has appointed the assessors “to draw up con-
ditions ete. ...... and to select from the preliminary
sketches, six designs, the authors of which are to be in-
vited to submit final designs and each of the five unsuccess-
ful architects submitting a design in accordance with these
conditions shall receive an honorarium of $3,000.”

This part of the conditions is obviously different from the
Order in Council which specifically provides that all the
successful competitors should receive a payment of $3,000
for their preliminary designs after supplying the working
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plans, and furthermore that the best of them, of the five,
would receive his commission over and above the $3,000,
thereby creating a liability of $3,000 which did not exist
under the Order in Council.

That part which purports to change the terms of the
Order in Council is obviously ultra vires, null and void, be-
cause the terms of the Order in Council must prevail. The
provisions of the conditions varying and changing the re-
muneration of the successful competitor is void and in-
operative, being beyond the power of both the Minister and
his assessors. The British American Fish Corp., Ltd., v.
The King (1918), 44 D.L.R. 750, 18 Can. Ex. 230; (1919),
52 D.L.R. 689, 59 Can. S.C.R. 651; The King v. Vancouver
Lumber Company (1914), 41 D.L.R. 617, 17 Can. Ex. 329;
(1919), 50 D.L.R. 6; and Belanger v. The King (1916), 34
D.L.R. 221, 54 Can. S.C.R. 265, 20 Can. Ry. Cas 343.

The extended time within which the sketches might be
received expired on April 2, 1914. The 59 preliminary de-
signs were submitted within the allotted time.

As testified to, on April 16, 1914, the Minister of Public
Works announced in the House of Commons that the asses-
sors had given their decision in the first competition, while
notice thereof was never given to the 6 successful competi-

" tors. See also Ex. 11 in that respect.

On April 18, 1914, Archibald, one of the suppliants, saw
all of the 59 designs exhibited in the “East Block” at
Ottawa. He, at the same time saw the designs of his
own firm therein exhibited, notwithstanding that clause
11 of the conditions provided that the designs of the first
competitor would “be seen only by the assessors and the
Honourable the Minister of Public Works and his Deputy.”

While mentioning this inhibition, it might be said I am
unable to realise that these successful competitors could
be hurt or damaged by this publicity, because what they
were to do in the final competition was to submit working
plans—more matured plans—from which contractors could
work, and that could be done only from the first designs
respectively filed by the successful competitors. There is
no satisfactory evidence that this public exhibition would
work out a disadvantage to the competitors and there ix
further no evidence of any protest to that step having been
taken. I only mention this point casually, because I cannot
see that much turns upon it, to indicate that it should not
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have been done, since the assessors had undertaken not to
do it.

Proceeding chronologically ‘we next find that on July 4,
1914, the Deputy Minister of Public Works informs the
assessor, Colcutt, in answer to inquiry, that he “under-
stands the reason instructions were given to hold the mat-
ter of the new Departmental buildings competition for the
present is that further progress may be made by the Federal
Plan Commission. .. .--covering Ottawa and Hull.” Then
on the 20th July, 1914, Russell, one of the assessors, wrote
to the Deputy, and among other things said that some of
the “selected designs came from the Old Country, and that
might have some bearing on the time for receiving the
drawings for the final competition.” In reply to that letter,
the Deputy wrote, on August 6, 1914, stating that the de-
signs of the 6 successful competitors were never returned
for further development by the authors, as instructions
were received to hold the matter for the present. Up to
that time nothing had been done or said from which it
could appear that the Crown did not intend to proceed
within reasonable time with the erection of the buildings
in question.

The war had then been declared.

Up to date nothing has been done in respect of the second
competition, the enormous expenditure occasioned by the
war having, for an indefinite time, stayed the execution
of these buildings, involving the spending of several mil-
lions of dollars.

For want of proceeding with the second competition
within reasonable time, the suppliants allege a breach of
contract on behalf of the Crown, and claim, under the
architect’s tariff for the Province of Quebec, where they
reside, for preparing and furnishing preliminary plans 1
on the estimated cost of the buildings at $10,000,000—the
sum of $100,200.

If the suppliants are entitled to so recover, the other
5 competitors, who are in the same position, would also be
entitled to recover upon the same basis. That is to say
(see Ex. 11) if the 6 competitors have similar right of
action, and that the cost of the building would equally be
$10,000,000 and no more, that the total amount the Crown
would be called upon to pay, under the advertisement call-
ing for preliminary sketches, is the sum of $601,200 and
would not at that have working plans to start the erection
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of the buildings in question. Can that be said to be the
meaning, the spirit of the contract which resulted from such
advertisement? Did that contention ever enter the head
of the several contracting parties—if I may call them thus
—at the time these 6 competitors accepted the Crown’s
invitation to compete ?

A very large proposition indeed and a very extraordinary
contention under the circumstances, which would operate
harshly and unfairly.

When there is an offer of reward for the supply of a
specific piece of information, the offerer clearly does not
mean to pay many times over for the same thing. Anson
on Contract, 15th ed., at p. 53, says:—‘The offer, by way ot
advertisement, of a reward for the rendering of certain ser-
vices, addressed to the public at large, becomes a contract to
pay the reward so soon as an individual renders the services,
but not before.

“To hold that any contractual obligation exists before the
services are rendered, would amount to saying that a man
may be bound by contract to an indefinite and unascertained
body of persons, or, as it has been expressed, that a man
may have a contract with the whole world.”

“While it is true there is a technical legal distinction
between an exception and a reservation, it is also true that
whether a particular clause in a deed will be considered a
exception or a reservation depends, not so much upon the
words used, as upon the nature of the right or thing ex
cepted. In each case the equities of all parties must Ix
considered in arriving at the intent of the deed.” Delano \
Luedinghaus (1912), 127 Pac. Rep. 197 at p. 198.

If in the light of the evidence an absurd result woul
be arrived at by adopting a certain construction, the Cour
must be zealous to reach another conclusion by a reasonab!
and sensible construction of the intentions of the partie
to the instrument. Yates v. The Queen (1885), 14 Q.B.D .
648.

Under such circumstances the Court is entitled and in
deed bound, to look at the whole matter from this point
view that, if there is a reasonable and sensible constructic
of this alleged contract, and also an absurd one, the Cou:
should lean to the reasonable and sensible constructio
apart from anything else.

I am glad to say that the solution of the controversy ca
be readily arrived at from a legal standpoint.
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Under the Order in Council, April 14, 1913 (and its pro-
visions must prevail against the conditions prepared by the
assessors who derived their power and authority there-
under), all the 5 successful competitors are entitled to re-
cover, as a prize, is $3,000, for their successful preliminary
designs, after they have been completed, under the second
competition, by working plans.

As a condition precedent to any one of the 5 (or 6—
liability be admitted to that extent) successful competitors
for the preliminary designs, to become entitled to these
$3,000, the award of the assessors “is subject to the ap-
proval of the Minister of Public Works,” and under the
case of Vautelet v. The King (1908), Audett’s Ex. C. Prac.
115, it would be a bar to the action, and there is no evidence
upon the record that the Minister has ever approved of the
award or was ever even asked to do so by the suppliants.
Only one of the 5 architects, however, could in the result
be selected, and the suppliants cannot succeed because the
assessors are not bound to accept their plans. Walbank v.
Protestant Hospital for the Insane (1891), M.L.R. 7 Q.B,,
166.

As a further condition precedent to any enforceable obli-
gation arising in favour of the architect who submits the
best preliminary plans (a matter which still remains un-
determined) there must take place a final competition,
which has never taken place, and the final plans must also
have received the approval of the Minister of Public Works.
No one of these two events has as yet happened.

There is still a third condition precedent in the way of
the suppliants before they can recover and that is there
are now 6 successful competitors; but if in the final com-
petition the suppliants were ranked last, or 6th, they would
be out of Court entirely, because the Order in Council only
provided for the first five competifors and not six, and the
Order in Council must prevail over the conditions, and yet
the rank of the suppliants among the candidates has never
been determined and there is nothing to shew where the
suppliants stand. The assessors have no power to vary
the Order in Council.

The conditions under which a right of action might arise
do not seem to have so far been fulfilled.

All of these conditions are precedent to the existence to
any legal obligation. The Court will not make any agree-
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ment for the parties but will ascertain what the agreement
was.

The question now remaining to be decided is whether or
not under the circumstances, there were reasonable grounds
for not proceeding more expeditiously with the matter of
the second competition and the erection of the buildings.

The Court has a right to take judicial notice of the great
war which has created such an upheaval the world over,
coupled with the Deputy Minister’s evidence attributing
that “all considerable works in Canada at present have
been prevented on account of the war.”

The rights of the parties upon the terms of the Order in
Council and the conditions are not ambiguous. By these
terms it is stipulated that such compensation as is sought
here is not to be paid until, inter alia, the second competition
has taken place and that one of the five is given first rank.
It establishes a moment, a time before the arrival of which
he cannot ask for compensation and there is no evidence on
the record establishing or indicating that the respondent,
through any volition of its responsible Minister or officers,
has failed to carry out the contract, if any.

The Order in Council and the conditions in question super-
sede the ordinary rule that the architect has earned his
commission when he has prepared the preliminary sketches
called for by the said advertisements. Moreover, by clause
12 of the conditions the final designs become the property
of the Government, without any further compensation than
the $3,000 above referred to.

Coming to the question of impossibility of performance
we must first distinguish the question of possibility of per-
formance of a thing promised as a condition precedent to
the duty of the promisor. When such performance is
legally or physically impossible at the time the promise is
made, no duty arises, not even a liability to a duty. In such
case the acceptance is an inoperative fact and we should say
that no contract is formed. But when the impossibility
arises subsequently to the acceptance, the existing liability
(or conditional duty) is discharged. Anson, on Contract
427, 428. Pollock on Contracts, 8th ed. 437, 439, 442,

It may be said, en passant, that there can be no order
for specific performance against the Crown. Clarke v. The
Queen (1886), 1 Can. Ex, 182. And further, as decided in
the case of Lake Champlain, etec. v. The King (1916), 16
Can. Ex. 125, affirmed (1916), 35 D.L.R. 670, 54 Can. S.C.R.
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461, no action will lie to compel the Crown to approve plans
which had, by Parliament been made subject to such appro-
val before works would be started, the matter being dis-
cretionary.

Counsel at Bar, on behalf of the Crown, contended in
effect that the suppliants had a right, after a reasonable
delay of inaction, to free themselves of the obligation re-
sulting from the conditions of the competition, and that
the Crown had the right in respect thereto, when the sup-
pliants had done so, to consider the contract, if any en-
forceable, at an end. The contract would cease and be at
an end without any breach and the parties would therefore
be discharged from any further performance in respeét
thereto. He cited Thomas v. The Queen (1874), L.R. 10 Q.B.
31; The Darley Main Colliery Co. v. Mitchell (1886), 11
App. Cas. 127 at p. 133; Windsor & Annapolis Ry. Co. v.
The Queen (1886), 11 App. Cas. 607 ; Krell v. Henry, [1903]
2 K.B. 740; Chandler v. Webster, [1904] 1 K.B. 493, at pp.
497, 499, 500; Churchward v. The Queen (1865), L.R. 1
Q.B. 173 at p. 201 et seq; Kelly v. Sherlock (1866), L.R. 1
Q.B. 686 at p. 695; Metropolitan Water Board v. Dick et al,
[1917] 2 K.B. 1, 3, 22; [1918] A.C. 119.

All of this contention would seem to be borne by the
obvious jurisprudence applicable under the circumstances
of this case. The law comes to the rescue of the facts.

Furthermore the Crown sets up the defence that under
the Public Works Act and the facts of the case, the Minister
has not inter alia, so far the power to proceed with the
erection of the buildings. No such authority had ever been
given him and that therefore the time for the payment of
a commission, as claimed, has never arisen.

While the principles of the English law of contract, which
had become so clearly settled during the last century as
the result of enlightened judicial decision and scholarly
research on the part of text-writers—bringing, may I say,
those principles more and more in harmony with the civil
law—have been necessarily strained by the extraordinary
economic and industrial conditions growing out of the great
war of 1914-18, yet it is a matter of gratification to those
who have an abiding faith in the stability of the law as a
means of safe-guarding the Sfate to recognise that there
has been no real unsettlement of or departure from funda-
mental legal principles in matters of contract.

It has been argued on behalf of the suppliants that an
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implied contract on behalf of the Crown must be read, in the
documents in question whereby the Crown had to erect
these buildings within reasonable time and has failed to do
s0. Is there not, on the contrary, an implied contract intro-
ducing within these documents, some tacit condition in
cases when the impossibility of performances arises. The
respective ability to perform is a tacit condition which must
be read into the contract; because the law implies excep-
tions and conditions that are not necessarily expressed. A
contract like the present for personal services which can
only be performed during the lifetime of the party is
obviously subject to the implied condition that he shall be
alive to perform and his heirs and assigns would not be re-
sponsible in damages for the non-performance resulting
therefrom. Ergo, logically reasoning in respect of the
Crown, under the present contract, circumstances unfore-
seen to both parties, have arisen that makes it unexpectedly
burdensome and even impossible to perform on account of
the war and from the delay in performance, justifiable under
the circumstances a breach of contract does not arise. The
suppliants have a right, after reasonable delay, to be dis-
charged from their obligation of performance, and that the
contract be declared at an end and to be taken as having
ceased to be operative as between the parties thereto with
respect to further steps thereunder—if they see fit. And
neither the suppliants nor the Crown can force the execu-
tion of their respective obligations under the present con-
ditions and circumstances. The contract ceases to exist as
between them.

I find that the Crown was and is absolutely justified in
not proceeding to the erection of the buildings in question,
a construction which would involve an expenditure of
several millions of dollars when our Canadian Exchequer is
now overburdened with the debts occasioned by the late
iniquitous war. These circumstances operate as an im-
possibility of performance and I so find under the numerous
authorities cited herein and that the suppliants are only
entitled to recover the sum of $3,000 offered them by the
Crown'’s statement in defence.

The conditions of trade and finance have been so much
altered by the war and its results that it must be found
that the Crown did not act unreasonably in delaying the
erection of the buildings in question—it is an urgent
national necessity to delay such work. North Metropolitan
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Electric Power Supply Co. v. Stoke Newington Corp., [1921]
1 Ch. 455; Crown of Leon v, Lords Commissioners of the
Admiralty, [1921] 1 K.B. 595; See Metropolitan Water
Board v. Dick, etc., [1918] A.C. 119; Bank Line, Ltd. v.
Arthur Capel & Co., [1919] A.C. 435; Smith, etc. v. Beck-
er et al, [1916] 2 Ch. 86; Blackburn Bobbins Co., Ltd. v.
Allan & Sons, [1918] 2 K.B. 467, and cases above cited.

Under articles 1071 and 1072 C.C.P. (Que.) (Dorais &
Dorais) a debtor is excused of liability when the inexecu-
tion of an obligation proceeds from a cause which cannot
be imputed to him or which is the result of a fortuitous
event or by irresistible force without any fault on his part,
unless he has obliged himself thereunto by the special terms
of the contract. The non-fulfilment of the conditions and
Order in Council has not been caused by the act of the
Crown,

The plea of prescription has been waived by the Crown,
as will appear by the Order in Council of April 2, 1919,
filed herein as Ex. C; however, it also appears from Ex. 14,
that the petition of right was lodged with the Secretary of
State, as provided by sec. 4 of the Petition of Right Act,
R.8.C. 1906, ch. 142, during the month of May, 1916. It was
time and again held by this Court that the lodging of the
petition of right, pursuant to the requirement of the Peti-
tion of Right Act interrupted prescription from that date.

The suppliants are not entitled to any portion of the
relief sought by their petition of right; but through the
benevolence of the Crown expressing its willingness to pay
them $3,000, there will be judgment accordingly. The
Crown obviously succeeds on the issue whereby the petition
of right claims $100,200 and the suppliants recover these
$3,000, which are almost equal to a solatium under the
circumstances,

The offer to pay $3,000, which is the amount the success-
ful competitors in the first competition are all entitled to
receive after they have supplied working plans under the
second competition—is made by the statement in defence
and it should carry costs to the suppliants up to that stage
of the case,

Therefore, there will be judgment adjudging that the
suppliants are entitled to recover the said sum of $3,000,
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\“ ‘ Alta. with costs up to the stage of filing defence. All other claims ki th
Cﬂ il 7Y set up by the suppliants are dismissed without costs to 3 or
j.; i s either party. = pl
LR NoRTIT Judgment accordingly. & of
i AMERICAN - m

i 1” 5 Lare - .
i AS!"(}‘;“‘"" NORTH AMERICAN LIFE ASSURANCE €O, v, SILVER'S LIMITED, 8 ’t’f
11 51 \(_' Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart 9 "
i Bians Tae: and Beck, JJ. June 15, 1921, 4 o
jvl" Bills and Notes (§VB.—138).—Trading Company—Note for Pews 5 th
i i sonal Benefit Signed by Director Without Authority—Liability s va
il 5“, of Company—Bills of Exchange Act R.8.C. 1906, ch. 119, sec, wi
‘!i ¢ 51—Notice of Putting on Enquiry—Validity. ¥ Al
4 ;;l"‘:i Where it is not the business of a company to issue promissory notes g M

‘; i the issue of which iz merely one of its powers in connection : ~
f . with the carrying on of its business, the company is not, under ; th

i ¢ sec. 61 of the Bills of Exchange Act R.8.C, 1906, ch, 119, bound )

il by a promissory note signed by one of its directors by pro- 2 Co
| curation without actual authority and given for his own per- | 1
1 sonal benefit and a claim filed in liquidation proceedings by an B pa
A insurance company, the holder in due course will be dis- N su
) allowed, the signature operating as notice of the limited B 0
authority of the person signing. 25

i [Bryant v. Quebec Bank, [1893] A.C. 179, distinguished.] 4 ;;
APPEAL by liquidator from an order of a Judge in Cham- i be
) bers allowing a claim filed in the liquidation proceedings, e ha
i which had been disallowed by the Master in Chambers. & st
A Reversed. = pa
IHHL W. C. Fisher, for appellant ; G. Ross, K.C. for respondent. & thy
The judgment of the Court was delivered by 3 "'"“
|f<“'u Stuart, J.:—This is an appeal by the liquidator of Silver’s ; i
i Limited from an order of a Judge in Chambers allowing a P m;
: claim filed in the liquidation proceedings by the North i s
! American Life Assce. Co., but which claim had been dis- - 'm‘
allowed by the Master in Chambers. - ;‘."‘
The claim was upon a promissory note dated April 12th, i ""
1920, for $505.55, payable to the order of B. Friedman and g ‘mf
endorsed to the claimant. The note was signed thus, 3 !
“Silver’s Limited, per H. Silver,” and after the usual word: ] sta

“for value received” there was written on the note the to
words “for life insurance for H. Silver.” e thy
i The company was incorporated under the Companies’ !h‘
i Ordinance in January, 1919, From the Memorandum of 3 58
itid Association it appears that the company had very wide b it
objects, including the conduct of many different kinds of 1 ny
business. Clause 22 of the Memorandum of Association A rec
gave as one object this: “To establish and support or aid in =~ = ne
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ns the establishment and support of associations, institutions Alta.
to : or conveniences calculated to benefit employees or ex-em- L.

S ployees of the company or the dependents or connections by
ly. % of such persons and to grant pensions and allowances and to A:’:»:I:u\ N

make payment for insurance and to” (the rest of the clause e
is not material). It was stated in argument and not ques- Assvranc

tioned that the only business the company had ever really Co.

s - entered upon was that of retail dealers in ladies’ wear, but g =
X N there was no evidence given at all as to how many of the
ty : varied objects of the company were in fact pursued. There
b ? were only four shareholders, viz., Morris Rosen and his wife

Annie Rosen, and Harry Silver and his wife Rebecca Silver.
D‘. 3 M. Rosen and his wife A. Rosen and H. Silver were the
or three directors.
d 3 Friedman was an agent for the North American Life
‘,’ A Co. and was engaged in soliciting insurance for that com-
n 4 pany. He had canvassed Harry Silver frequently for in-
Is- A surance and finally secured an application from him for a

policy for $10,000 upon which the first premium was
$505.55. Friedman stated that Silver had promised to pay
cash but that after a while he came and asked if he would

n- E be satisfied if he gave him a note, to which he, Friedman,
8, A had replied that “a confirmed note would be all right.,” He
8. 2 stated that Silver had told him that he had to consult the

i partners or shareholders or as he put it at another place,
t. that he “had to ask the secretary or treasurer or some

35 shareholder,” in connection with it, and at last he said it
e 5 was 0.K. and that he asked the girl or stenographer work-
ing in the office of Silver’s Limited to make out the note,
h which she did and he signed it. He stated that he, Fried-
man, paid the company the cash for the premium himself
and, therefore, took the note in his own name but that some
time afterwards he discounted the note with the company
d 3 and got un advance of cash from the company upon it.
. Robinson, the local manager of the insurance company,
" ’ stated that Friedman always paid cash for the policies issued
a ; to his applicants within 30 days of the issue of the policy,
that the branch office had to report to head office in Toronto
the receipt of cash for the first premium on every policy
issued through his branch office within 80 days, and that
it was within a week before May 29 that Friedman had
3 made the payment. The form in which the money was
A received was not stated but in view of the positive state-
ment of the witness as to which he was not cross-examined
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Alta. in detail, it would appear to be probably improper to enter- B was

| S tain any suspicion that there was nothing more than a mere © cust

| — charge of the amount against Friedman in the latter's I

i MT::'::'L B account on the company’s books. Robinson also stated, 8 intc
Lie  and the cheque shews, that it was on May 12 that the com- B tot

Assuraxce  pany made the advance of $500 by cheque to Friedman, that ~ perl

Co. is, just 30 days after the note was received by Friedman 8 seel

Stvens Lro, from Silver.  But he stated that it was an actual loan made . que

because Friedman wanted to buy a car and the money went Z S

into the car. The cheque bears the endorsements “B. . 119

Friedman” and “Bank of Hamilton,” so that it furnishes " thal

no evidence as to how it was applied and Friedman himself ~ prir

made no reference to the actual purchase of a car. Robin- " ins

son denied that the transaction was a mere means of ad- = autl

vancing Friedman the money with which to pay the pre- T

mium. He stated also that this was the first time the com- ~ had

pany had ever made any advance to Friedman in this way, ;& sucl

but that from that time forward they had advanced him = que

considerable sums in the same way on the collateral = toi

security of premium notes. He denied any knowledge of - Men

any illegality in the note when he took it but said that n« {' tion

noticed both how it was signed and that it bore the word- = any

“for life insurance for H. Silver.” ~ whi

i The directors of the company had on February 6, 1919, .~ Tab
! passed a resolution providing that “Harry Silver, manager, ¢ ado)
be and are (sic) hereby authorised for and in the name of ~  ther

company to draw, accept, sign, make and agree to pa: & A

i e all or any bills of exchange, promissory notes, cheques an i busi
i ! orders for the payment of money, to pay and receive al :; who
i ) monies, to give acquittances for the same, to give specia! g ass
i I or general waivers of presentment, protest and notice o g reat
i o dishonor.” I A
11 M. Rosen, one of the other two directors, testified tha R Pow
il he had never seen the note until it was shewn him in Cour! b bers
]1‘: that there was never any meeting of the directors in whic 2 Ir
1% the note was referred to, that Silver never consulted hin g to i
about the giving of the note, that he never knew of it X it w

existence until shortly before Silver went to Europe an B its*)

that the company had never in fact given any note at all . dist

in connection with its business. Mrs. Rosen, the other = nisel

director, was not called, but M. Rosen, her husband, state! age

il that she had never been at any meeting of directors wit! S note
Silver alone, which statement may be taken for what it i 0 duci

worth. In any case the minute book of the company, whic! E any,
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was put in, shews no reference to any decision or even dis-
cussion of the note in question.

In my opinion it is not necessary to question or enquire
into the bona fides of the assurance company with respect
to the matter of the loan. I think the case may be pro-
perly decided without regard to that and in any case there
seems no substantial ground as the evidence stands for
questioning the assurance company’s good faith.

Section 51 of the Bills of Exchange Act, R.S.C. 1906, ch.
119, says:—*“A signature by procuration operates as notice
that the agent has but a limited authority to sign and the
principal is bound by such signature only if the agent
in so signing was acting within the actual limits of his
authority.”

The important question therefore is whether Silver
had power to sign the note on behalf of the company. In
such a case there is the possibility of several antecedent
questions. There is no doubt that the company had power
to issue promissory notes. This is given (or taken) in the
Memorandum of Association, art. 30. Next comes the ques-
tion as to how this power is to be exercised by the comp-
any. The company filed special articles of association
which expressly excluded a number of the provisions of
Table A of the first schedule to the companies’ ordinances,
adopted the remainder and added some special articles
thereto.

Article 55 of the articles retained in Table A says “The
business of the company shall be managed by the directors
who x X X may exercise all such powers of the company
as are not by the foregoing ordinance or by these articles
required to be exercised in general meeting x x x".

Article 68 says “The directors may delegate any of their
powers to committees consisting of such member or mem-
bers of their body as they think fit.”

In my opinion it was not the “business” of the company
to issue promissory notes and bills of exchange, that is,
it was not one of its “objects” but rather merely one of
its“powers” in the carrying out of its “objects”. The
distinction between “objects” and “powers” is well recog-
nised. See Stiebel’'s Company Law, 2nd ed. p. 61. The pass-
age referred to shews that the power to issue promissory
notes being obviously consistent with and reasonably con-
ducive to the furtherance of the main objects of the comp-
any, and being expressly given in the memorandum would
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be valid and might possibly be so clearly necessary as to
be implied, even if not expressly given. The latter would
depend upon a detailed examination of the main objects.
In any case the power is expressly mentioned in the mem-
orandum. But it seems to me to be clear that it is a mere
power and not an “object” or the “business” of the comp-
any and that, therefore, under art. 55, it was only in con-
ducting the business of the company that even the whole
three directors-together, had power to sign or to delegate
the power to sign a promissory note on behalf or in the
name of the company.

Then the question arises, was the signature of the note,
even if it had been signed by all the directors, and part-
icularly when it was signed by one under the authority of
the resolution of February 6, 1919, above quoted, within
the scope of the business or objects of the company which
the directors were authorised to carry on? Certainly the
resolution could give Silver no greater authority than the
directors themselves possessed as a body.

Even clause 22 of the memorandum relating to associa-
tions of employees should not in my opinion be considered
as one of the “objects” of the company. It is, strictly
speaking, merely one of its powers. Like the clause giving
power to sign negotiable instruments, it simply gives power
to the company when pursuing its main objects, that is the
business out of which it expects to make profits (it being
a trading concern) to do things which may be essential or
beneficial or conducive to the success of the enterprise. The
clause fairly read quite obviously was intended to give the
company power to embark on a scheme of employees’ bene-
fits in the way of encouraging benevolent associations among
them or in carrying life insurance for them in some way.
But doing this would undoubtedly not be the ordinary bus-
iness of the company.

There is not the slightest indication in the oral test-
imony that the company ever considered or thought of
any such scheme as a practical reality. The minutes of the
directors’ meetings contain no reference to any such
scheme having been undertaken. The company was in
actuality a small one, although its objects as expressed in
the memorandum were rather grandiose. I think it quite
proper to assume as a fact therefore, that no such project
was ever undertaken. And it would clearly be only a gen-
eral plan or scheme applicable to employees generally that
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the company was empowered to carry out and not an isolat-
ed case of one policy of insurance upon the life of one direc-
tor, even though he was in the circumstances an employee
within the meaning of clause 22. In my opinion, therefore,
the signing of the promissory note to pay the premium on
the policy on the life of Silver for Silver’s own personal
benefit, without any benefit, or interest of the company in
it, was, on the facts of this case, beyond the powers of even
the directors themselves, A fortiori it was signed by
Silver without authority. Certainly the power delegated
to him should be confined to matters occurring in the con-
duct of the ordinary business of the company as the scope
of that business had been fixed at least by the directors
if not perhaps by the shareholders in general meeting.

The company was, therefore, under sec. 51 of the Bills
of Exchange Act, not bound by the note unless some special
interpretation is to be placed upon the words “actual auth-
ority” as used therein.

In the case of Bryan, Powis and Bryant v. Quebec Bank,
[1893] A.C. 170 at p. 180, the Judicial Committee referr-
ing to a power of attorney there in question said “That
instrument in terms authorizes the attorney to indorse
bills of exchange. Their Lordships agree with Andrews, J.,
that the fact that Davies abused the authority and betrayed
his trust cannot affect bona fide holders for value of neg-
otiable instruments indorsed by him apparently in accord-
ance with his authority.,” They quoted with approval a
passage from an American case which reads as follows:—
“Whenever the very act of the agent is authorized by the
terms of the power, that is, whenever by comparing the
act done by the agent with the words of the power, the act
is in itself warranted by the terms used, such act is bind-
ing on the constituent as to all persons dealing in good
faith with the agent ; such persons are not bound to enquire
into facts aliunde. The apparent authority is the real
authority.”

Section 51 is discussed by Russel, J., in his work on the
Bills of Exchange Act. At p. 185 he says:.. “If the agent
is acting within the scope of his apparent authority the
fact that he has exceeded his actual authority does not
prejudice the party who deals with him. This is contrary
to the literal terms of the section because it says that the
principal is bound only if the agent is acting within the
actual limits of his authority; but we must understand
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that this phrase means the actual limits of the authority
apparently conferred. The principal cannot hold out the
agent as having authority to do an act and bind those who
deal with the agent by secret instructions contrary to the
apparent authority. In one sense the secret instructions
constitute the actual authority of the agent but that is not
the sense in which the words are used.” And he quotes
Bryant v. Quebec Bank, supra, as affirming this view.
That case is chiefly relied upon by the respondent in sup-
port of its contention that the company is liable.

But it seems to me that there is a clear distinction to be
made. In Bryant v. Quebec Bank the bank dealt directly
with the agent Davies. In the passage from the American
case which the Judicial Committee adopted as its own, the
expression is used “all persons dealing in good faith with
the agent”. And Russel, J. in interpreting the decision on
the passage quoted from his book uses practically the same
language. In the present case, howaver, the North American
Life Assce. Co. had no dealings whatever with the agent
Silver except, as I have said, through their own agent
Friedman, when the policy was obtained. In regard to their
discounting of the note they had no dealings with Silver
at all. When it is said that “the apparent authority is the
real authority” the enquiry naturally arises as to what is
meant by the term “apparent”. Apparent to whom? Are
we not- bound to ask here the question what was “apparent”
to the assurance company? Was there anything apparent
to them which misled them? If so, what was it?

In Bryant v. Quebec Bank the bank had been the bankers
of the company of which Davies was the agent, although
they were not such at the time the bills were discounted.
But it seems to me to be clear from the report of the case
and from the language of the Court that it was assumed
that the bank acted on the faith of the terms of a power
of attorney whose terms were known to them. But what
is the position in the present case? The assurance company
were not Silver’s Limited’s bankers. There is no evidence
that they or their endorser Friedman had ever had any
reason to examine the directors’ resolution of February 6,
1919, or of the Memorandum of Association, or that they
or he ever in fact did so. How then can it be said that they
acted upon the faith of the terms of those documents or
were misled by them? Those terms were never in fact in
any sense “apparent” to them. Moreover, this is not a
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case of secret instructions cutting down the power appear-
ing on the face of a power of attorney as suggested by
Russel, J., It is the case of a power given to be exercised
obviously in the course of and for the purposes of the bus-
iness of the company and yet used for a purpose extraneous
altogether.

And not only was there nothing “apparent” to the ass-
urance company which could mislead them but there are
two important circumstances which should have had a con-
trary effect and should have been a warning to them.
First their own agent Friedman had been told that the
directors had to be consulted and actually took Silver’s own
word for it that they had approved. I think it was his duty
to communicate this to his principals and that, therefore,
they must be held to have had notice of the facts that con-
sultation with the directors was necessary and that the
only evidence of their approval was Silver's mere word.
Secondly the note itself informed them that here was a
limited company giving a note to pay the premium on a
policy on the life of an individual. This was a grave warn-
ing which they disregarded. It clearly puts them upon
enquiry and they made none whatever.

It is true that the assurance company were holders for
value but sec. 51 makes no exception in favor of holders
for value. Indeed that section may have a more stringent
effect in practice against holders for value than against
payees, for the former are less likely to have any deal-
ings with the agent signing the instrument who may be
held out as having “apparent” authority. I am here how-
ever not considering a case where the payee, the endorser,
had some authority made apparent to him.

In Bank of Bengal v. MacLeod (1849), 5 Moo. P.C. 1,

18 E.R. 795, the bank actually examined the power of att-
orney and acted on the faith of it and it was, I think, for
this reason that, being defendants in an action of detinue,
the Judicial Committee dismissed the action against them.

In Re Contract Corporation (1869), L.R. 8 Eq. 14, the case
was one of a sale and purchase of goods and the provisions
of the Bills of Exchange Act had no application.

For these reasons I think the appeal should be allowed
with costs, and the order of the Master restored. The
appellants should have also all costs below.

Appeal allowed.

Nowrrn
AMERICAN
Lare
ASSURANCE
Co.

V.
SiLvers Lo,




Man.

PorLe
V.

DavrnHiN,

DOMINION LAW REPORTS [60 D.LR.

POPLE v. DAUPHIN,
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A. May 10, 1921,

Duress (§L—1)~—Money Paid Under Protest—Threat of Seizure of
Chattels if Not Paid—Finding of Court That Money Not Collect-
able—Recovery Back.

A tax paid under protest to a town municipality by an importer of
mules, as a result of a notice served on him by the bailiff of the
town, and a threat to seize the animals if the tax is not paid,
the arrangements for the sale having been completed at the time
the notice was served, is not paid voluntarily and may be
recovered back upon the Court deciding that the by-law under
which it was collected did not apply to mules but only to horses.

[North v. Walthamstow (1898), 67 L.J. (Q.B.) 972, 62 J.P. 836;
Haedick v. Friern-Barnet, [1904) 2 K.B. 807 applied; Ellis v.
Bromley (1899), 81 L.T. 224, 63 J.P. 711; Cushen v. The City
of Hamilton (1902), 4 O.L.R., distinguished.]

APPEAL by plaintiff from the trial judgment 1 an action
brought to recover back money paid to a town municipality
as a result of a threat by the bailiff to seize certain mules
brought into the town for sale if such money were not paid.
Reversed. Money ordered to be refunded.

C. D. Bates, for appellant.

F. M. Burbidge, K.C., for respondent.

Perdue, C.J.M,, concurs in allowing the appeal.

Cameron, J-A.:—In the written admissions put in at the
trial we find the following :—

1. That on or about the first day of May, A.D. 1920, the
plaintiff brought into the Town of Dauphin, in the Province
of Manitoba, for the purpose of sale therein, twenty mules,
the property of the plaintiff,

2. That on the first day of May, A.D. 1920, the defendant,
by its agent or bailiff, one John Tidsbury, served on the
plaintii\“ the following notice'in writing:—

“Dauphin, Man., 1st May, 1920.
To Thomas Pople,
and Daniel Hamilton, his agents.

You are hereby required to pay forthwith to the Town of
Dauphin a tax of $5.00 per head for all horses brought by
you, the said Thomas Pople, into the Town of Dauphin for
the purpose of sale, trade or barter (not exceeding in all the
sum of $100.00), and you will take notice that in default
of payment forthwith of the said tax, I will proceed to dis-
train the said horses for the said tax, and will sell the said
horses under the provisions of the Distress Act so as te
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realise the said tax and the costs of the said distress and
sale,
(Sgd.) John Tidsbury,
Bailiff of the Town of Dauphin.”

And that at the time of such service the said Tidsbury,
acting as such agent or bailiff of the defendant, informed
the plaintiff that he would seize the said mules, which he
asserted were covered by the word “horse,” as set out in the
said notice, and in by-law No. 576 of the defendant, and
would make a distress of the same for the purpose of collect-
ing for the defendant the alleged tax of five dollars ($5.00)
on each of the said mules, or one hundred dollars ($100.00)
in all, and the costs of the said distress, unless the plaintiff
paid to the said Tidsbury, as such agent, or bailiff, the sum
of one hundred dollars ($100.00), being the amount of the
tax.

4. That the plaintiff, to avoid such distress, threatened to
be levied as above mentioned, paid to the said John Tids-
bury, as such agent or bailiff, the sum of one hundred dollars
($100.00), and that the said John Tidsbury as such agent
or bailiff, gave to the plaintiff receipt for the payment of
the said sum of one hundred dollars ($100.00) in the follow-
ing words and figures :—

“1 May, 1920.

Received from Thos. Pople the sum of one hundred dol-
lars, being $5.00 per head tax on twenty mules brought to
Dauphin for sale and under protest.

(Sgd.) John Tidsbury,
Bailiff for the Town of Dauphin.”
And that the said payment of one hundred dollars ($100.00)
s0 made by the plaintiff was made under protest, and in
order that an auction sale of the said mules, which the plain-
tiff had arranged to be held on the first day of May, A.D.
1920, could be had.

On the argument it was contended that the payment of
$100 made in this state of facts was voluntary, and that the
same cannot be recovered.

The rule of law on the subject is thus set forth in 7 Hals.
477-8, para, 973:—

“A person who voluntarily pays a sum of money on an-
other person’s demand cannot claim a return thereof from
the person to whom payment was made as money had and
received to his use, for, since he might have resisted the
demand, the payment must be taken to have been voluntary ;
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but, if the payment is made under duress or some other
form of compulsion other than legal compulsion, it is not
deemed to be a voluntary payment, and the amount may be
recovered back in this form of action.

“A payment is not considered voluntary when made under
threat of a penal action, or of an execution, even though no
execution could lawfully issue, nor when illegally demanded
and paid under colour of an Act of Parliament or of an office,
or under an arbitrator’s award which is ultra vires, nor
when one party is in a position to dictate terms to the other;
nor is a payment considered voluntary merely because the
person making it has not waited to be sued or has been
allowed time for payment. There may be ‘practical’ as well
as ‘actual legal’ compulsion.”

The above observation that there may be “practical” as
well as “actual legal compulsion” is based on the judgment
of Channell, J., in North v. Walthamstow, etc. (1898), 67
L.J. (Q.B.) 972, at p. 974, 62 J.P. 836, where he points out
that where there is the necessity of a party acting at once,
“less must be considered to amount to such compulsion as
to prevent a man from being a mere volunteer than would
be considered so to do in other cases.” He deals with the
subject at some length, and says further at pp. 975, 976: “So
that it is not actual, or complete, or irresistible compulsion,
as I may call it, which is necessary to bring the case within
the doctrine.” In Ellis v. Bromley, etc. (1899), 81 L.T. 224.
63 J.P. 711, Ridley, J., distinguished the case before him
from that before Channell, J., but he accepted as a correct
view of the law the statement that where there was a neces-
sity of acting at once, less must be considered to amount to
such compulsion to prevent a man being a mere volunteer
than in other cases. In Haedick v. Friern Barnet, etc.
[1904] 2 K.B. 807, Channell, J., followed his decision in the
Walthamstow case. His judgment was overruled in appea!,
[1905] 1 K.B. 110, but not this point. It is to be noted that
in the Walthamstow case non-compliance with the notice in
question would not have entailed a penalty.

In Cushen v. The City of Hamilton (1902), 4 O.L.R. 267,
the plaintiff, a butcher, after paying a fee for a license under
a by-law for two years, refused to take out his license the
third year, and in the proceedings that followed the by-law
was declared invalid, and he brought an action to recover
the fees paid by him and others. It was held that the fees
having been paid by him with full knowledge of the fact:.

AT
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under a claim of right, without fraud or imposition, and
without actual interference with the business of the
butchers or compulsion exercised upon them, could not be
recovered back. Osler, J.A., in the Court of Appeal at
pp. 266, 267 cites from Pollock on Contracts, 6th ed., p. 579:
“The common principle is that if a man chooses to give
away his money, or take his chance whether he is doing so
or not, he cannot afterwards change his mind. But it is
open to him to shew that he supposed the facts to be other-
wise or that he really had no choice.” He cites numerous
authorities, including Radich v. Hutchins (1877), 95 U.S.
Rep. 210. He reaches his conclusion in these words, at
p. 269:—

“The right of the municipality to receive the license fee
and the obligation of the plaintiff and others to take out the
license depended upon the validity of the by-law, and were
enforceable by means only of a legal proceeding. There was
no power to enforce the by-law by distress or other inter-
ference with the plaintiff’s business. The only consequence
of his refusal to take out a license and pay the fee, was that
a summary prosecution before a magistrate might have
been instituted in which the validity of the by-law might
have been tested. The fact that the payments were made
in compliance with the supposed obligation of the by-law
seems to me to make no difference, because it was open to
the plaintiff to have questioned its validity on the occasion
of the first demand, as he successfully did on the last. Nor
can it alter the case that the proceedings against him were
of a quasi criminal instead of a civil nature. The point is
that the defendants had no power to enforce the by-law
except by resorting to judicial proceedings of some kind, in
which it was open to the plaintiff to resist his liability as
effectually as if he were being sued for a debt. His right to
succeed in this action does not depend upon his having suc-
cessfully resisted the defendants’ last demand, for if he has
the right to sue at all he might have done so on the very
day he made any of the payments he now seeks to recover.”

Plainly this case differs from the above, as there was held
out here a power to enforce the by-law by distress. There
was also a threat of serious interference with the plaintiff’s
business, and as the notice was given him on the very day
his sale was to take place, that interference was imminent
and demanded immediate action on his part. If he had been
merely threatened with summary prosecution before a

3—60 n.L.R. :
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magistrate the situation would have been different. The
plaintiff could then have disputed his liability, but the threat
of distress, with the serious inconvenience and loss that
would be caused him by a seizure of the mules and by the
disarrangement of his plans for the sale and otherwise
really left him no option except to pay the amount demand-
ed, reserving his rights to recover same. In my opinion this
was not a voluntary payment but a payment made under
compulsion. There was certainly such compulsion as to
prevent considering him a mere volunteer.

I refer also to 30 Cyc., p. 1308.

In reference to the other matters raised on this appeal I
agree with Fullerton, J.A., and would allow the appeal.

Fullerton, J.A.:—The formal admissions filed at the trial
shew that the plaintiff on or about May 1, 1920, brought into
the town of Dauphin for the purpose of sale therein 20
mules, that on said date the defendant demanded from the
plaintiff the payment of a tax of $5 per head, and in default
of payment notified the plaintiff that it would distrain and
sell the same, “that the plaintiff to avoid such distress,
threatened to be levied as above-mentioned paid” the sum of
$100, and the said payment “was made under protest and in
order that an auction sale of the said mules, which the plain-
tiff had arranged to be held on the first day of May, 1920,
could be had.” The action is brought to recover the said
sum of $100.

The demand was made under sec. 4 of by-law No. 576,
which provides that every transient trader shall pay to the
secretary-treasurer a tax of 5 dollars per head on all horses
brought into the town of Dauphin for the purpose of sale,
trade or barter. Section 5 makes the tax payable forthwith
as soon as the horses are brought into the said town of
Dauphin, and provides that in default of payment the
amount may be realised by distress and sale of the horses.

The County Court Judge gave judgment for the defend-
ant, taking the view that the word “horses” as used in sec.
4 of the by-law includes “mules.” I cannot so construe the
word. It would hardly be contended that a contract to de-
liver a number of horses could be satisfied by a delivery of
that number of mules. The same canons of construction
are applicable alike to contracts and statutes.

Mr. Burbidge, on behalf of the defendant, pointed out that
under sec. 8 of the by-law a transient trader who offers
goods or merchandise of any description for sale by auction
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is obliged, before commencing to trade, sell or offer to sell,
to obtain a license to do business as a transient trader. He
urged that if the appellant was not liable under sec. 4, _he
clearly was obliged to take a license under sec. 8, for which
he would have had to pay $200. .

That may be perfectly true, but I fail to see how it can
help the defendant here. The only remedy provided for
failure to take out such a license is a prosecution for a
breach of the by-law, in which a conviction may be made
for a penalty not exceeding $50.

It was further contended that the payment made by the
plaintiff was voluntary, and for that reason could not be
recovered. It is true that the power to distrain and sell con-
tained in the by-law is unauthorised by any statute, and
consequently is ineffective. Nevertheless I think under the
facts in this case the payment was made under duress or
unlawful compulsion.

I would allow the appeal with costs and enter judgment
for the plaintiff for $100 and costs of the trial.

Dennistoun, J.A., concurs.

Appeal allowed.

DALY v. BRENNAND ET AL.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
and Beck, JJ. June 18, 1921,

Action (§L.B—35)—In Damages or Tort—Removal of Building on
Land Purchased Under Agreement—Sale of Injured Party's
Interest in the Land Before Action.

The assignment by a plaintiff of his interest in land which he had
purchased under an agreement does not preclude him from
bringing an action for damages or tort for the wrongful re-
moval of a building from the land, the building having been
removed at the time of the assignment and value of the
interest assigned having been reduced by the value of the
building.

Assignment (§111.—32)—Purchase of Land by Husband and Wife
Jointly—Resale—Assignment of Wife's Interest to Husband—
Wrongful Removal of Buildings by Purchaser—Validity of—
Chose in Action.

The act of a purchaser of land under an agreement in removing the
buildings therefrom which he has covenanted in his agree-
ment not to remove is a tort, with respect to the property in-
terest, but it is also a breach of the contract and raises an
implied contract to pay the value of the property taken, and
although in its aspect as tort an assignment from the wife of
the owner from whom he bought to her husband of her in-
terest in the land, she being a joint owner with him might be
questionable, in its aspect as a contract, it is valid.

[See Annotation, Equitable Assignments of Choses in Action, 10
D.L.R. 277.]

Alta,
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i Alta.  Moratorium (§L.—2)—Soldiers' Relief Act 1916 Alta. Stats., ch. 6
| S (Amended ch. 25 of 1918)—Application—S8ale of l‘nd—-l’ur
t 8.C. chaser Within Act—Breach of Covenant not to Remove Build-
f e ings.
i Dary A cause of action based on an implied contract by a purchaser not
v. to remove buildings on the land purchased under an agreement,
4 BRENNAND, is within sec. 3 (1) of the Soldiers’ Relief Act 1916, Alta.
L State., ch. 6 (amended ch. 25 of 1918), the purchaser being a

bR person for whose benefit the Act was passed.
! [Review of Act and Authorities.]

APPEAL by plaintiff from a judgment of Scott, J., dis-
& missing an action for the wrongful removal of a building
3l from land sold to the defendant. New trial ordered.
| A. Stuart, K.C., for plaintiff;

F. C. Jamieson, K.C. for defendants, Busineus and Bloden.

i ! # S. W. Field for defendant, Edmonton Portland Cement Co. men'
i W. A. Wells for Brennand. for «
{13 Harvey, C.J.:—This is an appeal by the plaintiff from a ings
i judgment of Scott, J., dismissing his action at the close of Evel
it I his case. p tore
j‘_ The plaintiff and his wife were the purchasers under tion
;f“&, agreement of sale of a quarter section of land which they “‘“:e
e sold under agreement to the defendant Brennand. oove
Under both agreements the purchaser was entitled to Tk
possession. There were certain buildings on the land, one : “for
AL of these the defendant moved to an adjoining quarter sec- perst
';" tion which he occupied and the others he tore down and resel
S removed. Before November, 1913, the plaintiff learned of f soldi
e this but made no objection, his counsel stating that he . all st
i considered it unimportant as he then thought defendant was of al
(T a man of large means, which has subsequently proved not susp
iy to be the case. Some time subsequently the plaintiff’s wife to th
assigned to him her interest in the land but not in the Pl
buildings theretofore removed. Later the plaintiff assigned | from
all his interest in the land to one Logan. that
! The statement of claim alleges that defendant Brennand The
| sold the quarter section to which the buildings were re- this
moved to one Busineus, who in turn sold one of the build- not |

ings to a brother who was about to remove it.

The statement of claim asks for: 1. Payment by Bren-
nand of $3,000, the value of the buildings removed. 2. A
i lien on the quarter section to which the buildings were re-
i moved. 8. An injunction restraining the second Busi-
I neus from removing the building. 4. An order attaching
the balance of the money owing by the two Busineus’s on

account of the purchase of the quarter section, costs, &c.
The action was begun in March, 1920. The defendants

defer
the .
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soldi
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set up the Statute of Limitations Ord. Alta., 1911, ch. 31,
and waiver or estoppel. The reply to the defence of the
Statute of Limitations sets up that the defendant was a
soldier in the Canadian Expeditionary Force in military ser-
vice overseas from August, 1914, until the close of the war
and that the Statute of Limitations did not run against
the plaintiff.

In my opinion the defendants are entitled to succeed on
the defence of the Statute of Limitations. It is not ques-
tioned by plaintiff’s counsel that if the Soldiers’ Relief Act,
6 Geo. V. 1916 (Alta), ch. 6, does not protect him the statute
would be a bar and I therefore do not consider it further
than to say that I consider he is quite right, for the state-
ment of claim shews distinctly that the claim is expressly
for damages for the waste and for recovery of the build-
ings removed, and not even for money had and received.
Even if the action were for breach of the agreement not
to remove the buildings it would still have the same limita-
tion of 6 years, for it would not be an action to enforce a
covenant but one for damages for breach of a negative
covenant.

The Soldiers’ Relief Act, which is recited as being passed
“for the protection of the property and interests of such
persons as are by the Act declared to be volunteers and
reservists,” prohibits certain actions being brought against
soldiers in service and sec. 6 provides that “The running of
all statutes of limitations of actions or proceedings in favour
of all persons for whose benefit this Act is passed is hereby
suspended during such period as any such person is entitled
to the protection afforded by this Act.”

Plaintiff’s counsel says he was prohibited by the Act
from bringing the ordinary action on the agreement but
that this action is not within the prohibition of the Act.
The defendant’s counsel do not question the correctness of
this view. If it were not so, of course, the action could
not be maintained at all U2cause when it was begun the
defendant Brennand was a soldier within the protection of
the Act. None of the other defendants are affected one
way or the other by the Act.

Quite clearly, as the recital shews, the Act is to protect
soldiers and it would be a complete subversal of the purpose
of the Act to make it extend the period of limitation so
as to make him liable for a longer period than if there
had been no such Act. Persons to whom he is liable, how-
ever, are not to lose their rights by reason of the protection
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against action given to him, and to meet both cases the
right of action against him is suspended and while so sus-
pended the running of the time under the statutes of limita-
tion is suspended.

In my opinion the section goes no further.

If the defendant was not entitled to protection against
this action by the Act as the plaintiff contends he was not,
then there was no period during which he was entitled o
protection as far as this action is concerned and therefore
no suspension of the running of the statute of limitations,
for the Act declares the suspension to be only “during such
period as any such person is entitled to the protection
afforded by this Act.” ’

It is contended that because the plaintiff was also a
soldier for a year that time is to be excluded. The section,
however, has nothing to do with the running of time against
plaintiffs but only with its running against defendants. It
is a little difficult to see, moreover, why the plaintiff needs
any such protection. He was not away when the cause of
action accrued nor for some time before the period of limi
tation expired. The reason for not bringing the action
apparently was because he thought he was amply protected
by the defendant’s personal liability. I feel the less regret
at reaching this conclusion from the fact that the plaintif!
with a full knowledge of his rights, allowed all the defend-
ants to deal with the buildings for years as if he claimed no
interest in them and accepted payments on the agreement
without objection to their removal. This itself might be
a sufficient defence even without the statute.

The other grounds of defence also I do not consider.
I would dismiss the appeal with costs.

Stuart, J.:—I agree in the main with the views of my
brother Beck. The action is, I think, in essence an action
for tort, as the defendants claim, but I think sec. 6 of the
Soldiers’ Relief Act prevents the Statute of Limitations
running against the plaintiff. There is no legal ground for
refusing to give the section its ordinary grammatical mean-
ing. I do not think it can be said that the Act was passed
for the relief and protection merely of soldiers who had the
actions referred to in sec. 3 actually commenced agains'
them because the latter section forbids such actions alto-
gether and upon that interpretation, if the statute were
obeyed, as we must presume it would be, there would be
no person in the suggested category. Nor can we speak of
soldiers who were liable to have such actions brough'
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against them as the means of describing the person in-
tended by sec. 6 because any one is liable in one sense to
have any action brought against him, and if sound legal
liability to an action were intended then we should have
to try the hypothetical action to find out whether the
liability existed. Clearly the ordinary grammatical con-
struction is the only one possible. The simple fact is that
the statute was passed as the preamble says for the benefit
of “soldiers” as defined in sec. 3 as amended in 1918. And
when sec. 6 says that “The running of all statutes of limi-
tations of actions or proceedings in favour of [“soldiers,”
as so defined] is suspended,” I am unable to see what right
the Court has to cut down the plain English of that lan-
guage and amend it so as to make it say all statutes of
limitations of such actions as are referred to in sec. 3
hereof. It is the old distinction between what the Legisla-
ture probably meant to say and what it meant by what it
actually said. The latter, not the former, is what the
Court must ascertain.

There seems indeed, as my brother Beck suggests, to be
very reasonable grounds even for the possibility of the
wider intention in the Legislature. As to the adoption
of the grammatical construction, see Abel v. Lee (1871),
L.R. 6 C.P. 365 at p. 371; The Queen v. Mansel Jones (1889),
23 Q.B.D. 29 at p. 82, per Lord Coleridge; Nuth v. Tamplin
(1881), 8 Q.B.D. 247 at p. 253, per Jessel, M.R.; Crawford
v. Spooner (1846), 6 Moo. P.C. 9, 13 E.R. 582; Gwynne v.
Burnell (1840), 7 Cl. & Fin, 572 at p. 696, 7 E.R. 1188; and
Craies’ Statutory Law, 2nd sd. pp. 72-101.

I am unable to see how the legal right of action was ever
lost by mere acquiescence. The contrary view seems to me
to insist on a man starting his quarrel promptly. In an
action of tort, laches is only a bar by virtue of statute law,
which I think is here nonexistent. And I see no cause
to criticise the plaintiff in the circumstances for waiting for
payment under the covenant, hoping that he would get it,
or when that hope failed and he cannot yet sue un the
covenant owing to a statutory protection, for resolving to
lay his hands, if possible, upon the proceeds of the build-
ings, i.e., of property that had apparently been wrongfully
taken away from him by the specially protected defendant.

I think the appeal should be allowed with costs and a
new trial ordered, but as the plaintiff was possibly wrong in
not joining his wife, I would let the trial Judge deal with
the costs of the first trial as ordinary costs in the cause.

Davy

V.
BrENNAND,
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Beck, J.:—Sagert owned N.E. 14 section 34-51-R.24
W.4 M.

He sold this land to thé plaintiff Daly and his wife for
$10,000 under an agreement. $3,000 was paid down.
They afterwards paid a further sum of $2,455.

The Dalys went into possession and put in a crop and on
the 24th June, 1912, agreed to sell the land with the crop to
Brennand for $20,000, receiving as a down payment the
sum of $4,000. Brennand afterwards paid the further
sum of $7,290.

At the time the Dalys bought, there were some buildings
on the land—a dwelling-house, barn, stables, granary, etc.
Sometime in 1913 Brennand removed the granary to the
adjoining quarter section—the N.E.14; and tore down the
other buildings and removed the materiai and used a
portion of it at least in construction of new buildings on
the latter place.

The Dalys had put in a crop in 1913. Brennand also took
this and cropped the land in 1914 and 1915. He went to
the war in 1915; returned in 1918 and was demobilised on
March 23, 1919.

He leased the land and received the rents during his
absence and until December, 1919,

By instrument dated March, 1914, Mrs. Daly conveyed
to her husband, the plaintiff, all her interest in the land.
The plaintiff went to the war on September 12, 1916, and
was demobilised on September 15, 1917.

The plaintiff’s protection under the Soldiers’ Relief Act
having expired on September 15, 1919, Sagert took pro-
ceedings to enforce his agreement. But Brennand being
protected until March 21, 1921, the plaintiff could not take
similar proceedings against him. The plaintiff, being in
this difficulty, procured one Logan to intervene and Logan
by paying $1,000 obtained an assignment from Sagert of
the moneys owing by the Dalys under the agreement and
a transfer of the land from Sagert to himself, and as part
of the arrangement with Logan the plaintiff, having already
acquired his wife’s interest, conveyed all his interest in the
land to Logan. This was done by instrument dated Feb-
ruary 13, 1920. In January, 1920, Brennand made an
agreement with the defendant, Philip Busineus, to sell him
the N.E.14 of the section—the land to which the granary
and much of the materials of the other buildings on the
N.W.14 had been removed. Busineus paid Brennand the
whole of the purchase price of the land, except $1,400. This
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sale from Brennand to Philip Busineus did not include the
granary. It was sold by Brennand to Ferdinand Busineus
for $1,500, and was removed by Ferdinand to nearby land.

This action was commenced on March 13, 1920. On the
same day an interim order was made declaring a lien in
favour of the plaintiff on the N.E.}4 and the buildings
thereon and on the balance of the purchase money owing
Brennand to secure the value of the buildings wrongfully
removed to the N.E.14 from the N.E.[W?]14 by Brennand
and charging the moneys owing by Philip Busineus and
Ferdinand Busineus to answer the plaintiff’s claim against
Brennand for the value of the buildings removed.

Subsequently on motion the foregoing order was set aside
and it was ordered that the balance, about $1,400 of pur-
chase price on the sale of N.W.14 by Brennand to Philip
Busineus be held by the firm of Rutherford, Jamieson,
Grant & Steer, pending the determination of this action;
and that Brennand should not negotiate a certain note de-
livered to him by Richard Wark on behalf of Ferdinand
Busineus—representing the purchase price of the granary
sold by Brennand to Ferdinand Busineus; and that what-
ever rights the plaintiff might be found to have in or to
the lands and buildings in question should attach to the
$1,400 and to the note.

At the conclusion of the plaintiff’s case the trial Judge
dismissed the action on the ground that there was no right
of action on the plaintiff for two reasons: (1) because the
plaintiff had assigned his interest in the property to Logan
and (2) because his wife had not assigned her right of
action to him.

It seems to me that neither of these grounds is sound.

The assignment by the plaintiff to Logan did not purport
to assign anything but the plaintiff’s interest in the land;
the building had at the time of the assignment been already
removed and the value of the interest assigned reduced by
the value of the building removed.

In Brookfield v. Brown (1893), 22 Can. S.C.R. 398 at p.
401, it is said:

“It is no answer to his action to say that he has conveyed
away the estate. Presumably the estate was sold for
s0 much less by reason of the removal of these fixtures and
the consequent injury to the freehold. The quotation from
Rolle’s Ab. ...... clearly establishes the proposition that
the owner of land upon which trespass has been committed
may recover for the injury after having conveyed away his

Alta,
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estate. All principle and reason point to a like conclusion.”

As to the second ground it seems to me not to be founded
on fact. The assignment from the plaintiff’s wife to him
is not merely a conveyance of his interest in the land but,
having recited the agreement from Sagert to the plaintifi
and his wife, and the agreement from them to Brennand, i
proceeds to assign also “all her right title and interest in
the hereinbefore firstly and secondly recited agreement:
and all benefits thereunder.”

Furthermore, Brennand had covenanted in his agreemen:
with Sagert not to remove buildings.

The act of Brennand in removing the buildings doubtles-
was a tort; and it may be questioned whether a right o
action for a mere tort is assignable although I incline to the
opinion that a tort with respect to a property interest i-
assignable. But the act was not merely a tort, it was also
a breach of contract—a breach of the express contract al-
ready mentioned.

Furthermore, it was not merely a breach of contract bu!
it was the taking by Brennand of a thing which was the
property of Daly and his wife. They could treat the fact
of taking either as a tort or, waiving the tort, as raisiny
an implied contract to pay the value of the property so
taken. Clerk & Lindsell on Torts, 6th ed. pp. 175, 198,
304, 381; 4 Cyec. tit “Assumpsit,” p. 317 et sec.

If in its aspect as a tort the assignment from Mrs. Daly
to her husband might be questionable, I think in its aspect
as a contract the assignment was valid.

Torkington v. Magee, [1902] 2 K.B. 427 at p. 434; [1903]
1 K.B. 644; Weinburg v. Ogdens, Ltd. (1905), 93 L.T. 729
(1906), 95 L.T. 567; Ellis v. Torrington, [1920] 1 K.B. 399.

If the assignment were invalid even then, inasmuch as
Daly himself had a right to sue in respect of his interest,
the action ought not to have been dismissed. Our Rule—-
28—says:—‘No cause or matter shall be defeated by rea
son of the x x nonjoinder of parties but the Court, &c.”

It would seem a nugatory thing to have the wife added
when the assignment might well be looked upon as an
assignment of the fruits of the litigation. See Glegg .
Bromley, [1912] 3 K.B. 474.

It is urged that the Statute of Limitations bars the
plaintiff’s claim because the act of Brennand complained of
was done more than 6 years before the commencement of
the action.

The Soldiers’ Relief Act, 6 Geo. V., 1916 (Alta.) (amended
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8 Geo. V. 1918, ch. 25), expressly recites that “it is ex-
pedient to provide for the protection of the property and
interests of such persons as are by this Act declared to be
soldiers.”

Section 6 says:—*“The running of all statutes of limita-
tions of actions or proceedings in favour of all persons for
whose benefit this Act is passed is hereby suspended during
such period as any such person is entitled to the protection
afforded by this Act.”

Taken in its literal meaning this provision would sus-
pend the Statute of Limitations, 21 Jas. 1., ch. 16, which
would otherwise apply to the plaintiff’s claim treating it as
an action of tort or implied simple contract. The defendant
Brennand is a person for whose benefit the Act was passed.
He was entitled to the protection of the Act during the
period commencing with the date of his becoming a soldier
and ending two years after the termination of the state of
war or two years after his discharge. It is said that sec.
6 ought to be construed as if it limited the suspension only
to such causes of action as the soldier is by the Act pro-
tected against. But to do so would be to add words of
restriction to the section on a supposition that such was
the intention of the Legislature. On the other hand, how-
ever, any such intention is far from clear. The purpose of
the Act was general—to protect the soldier from being
importuned or inconvenienced by proceedings being com-
menced against him while he was serving his country as
a soldier and while in the greater number of cases he would
be so situated as to make it extremely difficult, if not im-
possible, for him properly to defend the proceedings, if he
desired to do so.

It is true that the Act does not protect the soldier against
every kind of action or proceeding; but the Legislature may
well have had the intention of suspending any statute of
limitation applicable to any cause of action in respect of
which the Act did not protect the soldier so that the person
claiming to have the cause of action might safely refrain,
as in many cases he would feel constrained to do, from
even inconveniencing a soldier who at the moment might
be said to be fighting for the one having the claim against
him,

In my opinion the plaintiff’s claim, looked upon as a mere
tort, is not a cause of action within the prohibition of sec.
3 of the Act. The prohibition extends to three things:—
(1) The enforcement of payment of any debt, liability or

V.
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obligation previously incurred; (2) the enforcement of any
security previously created or arising; (3) the recovery of
possession of goods or lands in the possession of the soldier
or a dependant.

But in the aspect of an implied contract to pay the
" value of the buildings and materials taken away, I think
the cause of action comes within the first prohibition; and
therefore it may be that the plaintiff having a right of
election may rely upon his having a right of action on con-
tract and it being suspended the statute applicable to it is
also suspended nlthouzh it would seem that American cases
suggest the other view. 4 Cyec. p. 337.

The plaintiff’s right of action was, however, really
founded upon a breach of the covenant not to remove the
buildings—that is, a speciality, in which case the limitation
is 20 or probably 12 years. Though the covenant is not
expressly referred to in the statement of claim, the agree-
ment in which it is contained is expressly referred to and
was proved at the trial and consequently was before the
trial Judge. Had the point been adverted to undoubtedly
the plaintiff’s counsel would have asked for an amendment
and I think, if he had done so, he would have been entitled
to it without condition, as obviously it would have made no
difference in the defendant’s evidence. I think the
plaintiff should be allowed to amend now, expressly setting
up the covenant. Such an amendment makes any statute
of limitation of no consequence and leaves the interpreta-
tion of sec. 6 of no consequence. To make such an amend-
ment is not allowing a plaintiff to set up a cause of action
which would be gone if the amendment were not allowed.
Here the plaintiff, if refused an amendment, could bring a
new action.

Then it is said that it ought to be held that the plaintiff
has waived his right to any remedy, which he might at one
time have had, by his long delay, acquiescence, and omis-
sion to take exception to the defendant’s wrongful act.

It seems to me, however, that there can be no waiver
unless by contract under seal or for consideration or by
conduct amounting to estoppel, of which prejudice to the
defendant owing to the conduct of the plaintiff would be
an essential element. Ency. Laws of Eng. 2nd ed. vol
14, tit “Waiver,” p. 537, and I do not see how the defendant
appears to have been prejudiced.

I would, therefore, direct a new trial, the costs of the
former trial to be in the discretion of the Judge at the nex!
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trial and the appellant to have the costs of the appeal
against the several respondents.
New trial ordered.

WYNNE v. WYNNE,
Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin,
Brodeur and Mignault, JJ. March 11, 1921,

Wills (§1.D—86) —Capacity—Narcotics Given to Testator to Relieve
Pain—Evidence as to Knowledge of What he was Doing—
Reasonableness and Simplicity of Will.

A testator is not incapacitated from making a simple will leaving
all his possessions to his wife, because he is in a weakened con-
dition and suffering from an incurable disease, to relieve the
pain of which he is given a narcotic twice a day the will being
signed by him at a time when he could not have been under
the influence of the drug and the evidence being that he recog-
nised the witnesses and knew what he was doing, the formali-
ties of the will complying with art. 861 of the Civil Code
(Quebec), in which Province it was executed.

[Craig v. Lamoureux, 50 D.L.R. 10, [1920] A.C. 349, applied.]
Wills (§1.B—21)—E: ! A i Requirements of Art.
851 Civil Code (Quebec).

The requirements of art. 851 of the Civil Code (Quebec) are com-
plied with, if the witnesses are asked in the presence of the
testator if they will witness the will, and the will is then
placed before the testator who signs it in their presence and
they immediately sign as witnesses in his presence and in that
of each other, the signature of the testator thus made implies
both knowledge by him that he is executing his will and a
request to the witnesses to act as such.

APPEAL from the judgment of the Appellate Court of
Quebec (1920), 27 Rev. Leg. 1, reversing the judgment of
the Superior Court which affirmed the validity of the will

in question. Reversed and judgment of Superior Court
restored.

W. F. Ritchie, K.C., for appellant.
L. P. Crepeau, K.C., for respondent.

Davies, C.J.:—Under the circumstances of the case, the
disposition of all his property to his wife was not unreason-
able, but on the contrary was such a disposition as the
tes;ator without any injustice to any one might fairly have
made.

I am inclined to think the Chief Justice of thé Court of
King’s Bench placed a much broader construction upon Dr.
Anderson’s evidence than its language warranted. I think
the doctor, in giving the evidence he did, intended to limit
his opinion as to the mental condition of the testator to the
time that he was under the effect of the injection of morphia
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u;d not to extend it to the time when this effect had worn
off.

Accepting the evidence of the wife as I do, though she
was the sole beneficiary, and also that of the two witnesses
to the testator’s signature, I cannot entertain a reasonable
doubt of the capacity of the testator, when he signed the
will, to do so or that the will embodied his real wishes and
intentions.

I think this evidence shews the requirements of art. 851
of the Civil Code to have been complied with. See Faulkner
v. Faulkner (1920), 54 D.L.R. 145, 60 Can. S.C.R. 386.

I would allow this appeal and restore the judgment of the
trial Judge upholding the will.

Idington, J.:—This is an appeal from the judgment of
the majority of the Appellate Court of Quebec (1920), 27
Rev. Leg. 1, reversing the judgment of the Superior Court
which affirmed the validity of the will in a suit which wa-
first launched to set aside the probate as irregularly ob-
tained, but by amendment of the pleadings involved the
validity of the will itself, on the ground that the testator
was non compos mentis at the time when he is alleged b
respondent to have executed the said will.

The deceased signed a will of which the following is
true copy:—

Montreal, P.Q.,
November 2nd, 1918.

I this day will my entire estate and all other effects to
my wife Alice Wynne.

Witness.

That was attested to by two witnesses, called in for the
purpose, on an occasion when the deceased was suffering
from a severe illness. To ameliorate the said suffering the
doctor in attendance had been in the habit of administeriny
narcotics twice a day, at 11 o’clock in the forenoon and R
o'clock in the evening.

It is urged that the pain and suffering thus alleviated
rendered the deceased non compos mentis although the
document was signed between 2 and 3 o’clock in the after-
noon, and the doctor admits the acute effects of the nar-
cotics would only induce from 2 to 3 hours sleep. .

The deceased was sitting up and signed the document on
a pad handed him by the appellant when in that position,
which with his frail state of health amply accounts for the
shaky appearance of his signature.

If the appellant’s story is true, it was drafted by a pencil

int
viol
ban
at i
11

tha
tru

assi
ing
effe
wou
entl
I
to ¢
Lan
S.C.
cont
rise
trix
to t
was
ther
wha

inq
stoo
at tl
left,
exec

In
subr
vital
here
whic
com)

case

able,

Appt
the

cone
here




60 D.LR.] DOMINION LAW REPORTS

in the hand of an intimate friend of the deceased, the pre-
vious day, copied by her and shewn to her deceased hus-
band the same day about 5 p.m., when he assented to it,
at an hour when the influence of the narcotic injected at
11 a.m. must have almost entirely passed.

The trial Judge accepted her entire story as true, and
that of the witnesses who had attested her signature as
true.

To hold such a will invalid for the technical reasons
assigned by the Judges of the Court of Appeal, disregard-
ing all the attendant circumstances, as evidence of an
effectual compliance with the requirements of the law,
would, as Martin, J., suggests, render invalid many appar-
ently good wills.

In many of the essential features of the case, necessary
to consider herein, it has a remarkable resemblance to the
Lamoureux v. Craig case (1914), 17 D.L.R. 422, 49 Can.
S.C.R. 305, save that in my own view and that of others
considering the facts in that case there was much to give
rise to a suspicion that the will was neither what the testa-
trix had previously intended or might have been expected
to have intended, and that the signature of the testatrix
was thought by some of us to be illegible. In this case
there was nothing but what one would expect to find, and
what was consistent with the duty of the testator.

Moreover, there was such a simplicity in the words used
in question herein that all that which needed to be under-
stood by him signing, was so susceptible of comprehension
at the slightest glance, that, if any consciousness at all were
left, they must have been understood by anyone capable of
executing the document as undoubtedly the deceased was.

In the Lamoureux case the deceased had rejected one will
submitted to her for reasons she assigned and, when her
vitality had been reduced below what the alleged testator
here in question possessed, she had presented to her a will
which needed the possession of very acute faculties to
comprehend whether or not her wishes had been observed.

I quite agree with Surveyor, J., that if the will in that
case, as the Court above held, overruling us, was maintain-
able, certainly this is much more so.

I need not enlarge; for the dissenting Judges in the
Appellate Court below have so fully and carefully covered
the ground with more extended notes in all of which I
;oncur. as to render it needless for me to repeat same

erein,
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The appeal should be allowed with costs here and in
appeal below and the judgment of the trial Judge restore

Duff, J. (dissenting) :—This appeal, in my opinion, shoul!
be dismissed. The onus rests upon those who propound :
will of establishing that it was the will of a competent test:
tor.

After fully examining the evidence I cannot resist the
conclusion that the medical evidence points clearly to in-
competency and I can find nothing in the other eviden:
relied upon to counterbalance the effect of this evidence.

The appeal therefore, in my opinion, fails not merely b«
cause I am not satisfied that the conclusion reached b
the majority of the Court below is wrong but because as .
result of an independent examination of the evidence |
think the weight of evidence supports that conclusion.

Anglin, J.:—Two distinct issues are presented on this a)-
peal—one as to the testamentary capacity of the testator,
the other as to compliance with the requirements of art.
851 C.C. (Que.) in the execution of his will. The trial
Judge determined both in favour of the appellant, the sole
beneficiary. The Court of King’s Bench, 27 Rev. Leg. |

decided both against her by a majority of three Judges 1o
two.

The evidence of the doctor who attended him is relicd
on to establish the testator’s incapacity. But, with great
respect, I think it far from conclusive. It is not clear
that he refers to incapacity other than that caused by the
administration of narcotics. As to that he says it would
not last more than 2 or 3 hours after the injection had
been given. Three and a half hours appear to have elapsed
between the last previous injection and the execution of
the will. The appellant who was present at the execution
says her husband was “perfectly all right; he knew what
he was signing.” Robert Mellor, one of the witnesses (o
the will, says the testator recognised him and the other
witness, James, and that he did not seem to be in a dazcd
condition but on the contrary “seemed to know what he was
doing.” In answer to an inquiry as to his health by Mellor
he replied “not well; not well.” James did not addre:s
him but thought the testator knew who he was. The
appellant tells us that her husband sat on the side of his
bed, that she gave him a writing pad which he put on iz
lap and then signed the will without other assistance. This
statement is not contradicted. In fact it is corroborafcd
by Mellor except that he thinks a table was used and no' a
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writing pad. The signature itself, while somewhat shaky,
is remarkably good for a man who died the next day from
Bright's Disease. The trial Judge evidently believed, both
the appellant and the witness Mellor and, so far as one can
judge by reading their testimony in print, it seems to be
perfectly candid and entirely credible.

The will itself is reasonable, having regard to the testa-
tor's circumstances. It consists of only 16 words—a
simple devise to the widow of the entire estate and effects,
which are said to amount to about $12,000. The appellant
tells us it was drafted in pencil the day before its execution
by Mr. Tuck, an intimate friend of the testator, with his
approval if not by his express instructions, that she copied
this draft and shewed the copy so made to her hushand
the same afternoon and again the next morning, and that
he approved of it as expressing what he wished on both
occasions.

Taking all these circumstances into account, while, had
the will been lengthy or the dispositions at all complicated,
I should have doubted the testator’s capacity to appreciate
it, I am satisfied that the evidence of the appellant and the
witness Mellor sufficiently proves that he had capacity on
the afternoon of its execution to make a will such as that
propounded.

The only objections to the sufficiency of the execution
under 851 C.C. (Que.) which calls for attention are that
the testator did not refer to the document propounded as
his will or acknowledge his signature to it in the presence
of the witnesses and did not request them to attest the
will.  Compliance with all other formalities prescribed by
that article is fully established.

Mellor tells us that when he and James came to her hus-
band’s bedside Mrs. Wynne “asked if we would be witness
and put our signatures on his will; she said it aloud to
both of us.” The will was then placed before the testator
and he signed it, as already described, in the presence of
Mellor, James and Mrs. Wynne, and Mellor and James
“immediately” signed as witnesses in his presence and in
that of each other. The signature by the testator thus
made requires no other acknowledgment as Lamothe, C.J.,
points out, 27 Rev. Leg. 1 at p. 2; and, with great respect, it
implies in my opinion both knowledge by him of the fact
that he was executing his will and a request to the wit-
nesses to act as such. This implicit recognition of the
document as a will and request that the witnesses should

4—60 bR,
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attest the signature of the testator are, I think, a sufficient
compliance in these particulars with art. 851 C.C. (Que.).

I would for these reasons allow the appeal and restore
the judgment of the trial Judge. The respondent should
pay the appellant’s costs in this Court and in the Court of
King's Bench, .

Brodeur, J.:—The present action was originally taken for
the purpose of setting aside a judgment rendered by the
Prothonotary of the Superior Court, declaring that the will
of John Francis Wynne was duly probated. In this action
to annul the judgment of probate, it was alleged that the
formalities required by law had not been complied with,

and that the evidence on which the judgment was based wa-
false.

In fact, it appears from the evidence in the present action
that Tuck’s affidavit, on which the Prothonotary based hi-
decision, contained some absolutely incorrect statements.
For instance, he swore that he was present when the will
was signed by the testator, while the proof establishes be-
yond doubt that his statement is not correct. The defen
dant, who maintains the validity of the will, is obliged to
admit in her defence that this portion of Tuck’s affidavit
is untrue, but she pleads that this error was due to the
attorney who prepared the affidavit and who did not thor-
oughly understand the facts laid before him.

The probate would certainly have been set aside had it
not been for the additional evidence offered in the present
case. This evidence was that the will was prepared by
Tuck himself on the testator’s instructions, that Tuck's
pencilled draft was transcribed in ink by the testator's
wife, that it was then signed in the presence of the wit-
nesses Mellor and James, whose names appear on the will,
and that on the following day Tuck also affixed his signa-
ture as witness. It cannot be denied that Tuck’s signature
was valueless. But if the will were otherwise valid, could
it have the effect of making it void? Of course not. The
Court could therefore declare, under the circumstances, that
in view of the additional evidence adduced the will must
be heid duly probated.

The plaintiff then understood the weakness of his position
and asked for leave to amend his declaration by alleging
that the testator was not compos mentis when he signed
the will.

The Superior Court dismissed plaintiff’s action and this
judgment was reversed in appeal. In view of the evidence
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the probate of the will was not the real matter in issue,
but the argument turned on the capacity of the testator and
on the formalities required by law for the validity of a will.

The testator was evidently in an extremely weakened
condition. In fact he died the next day.

The evidence of the attendant physician is not very
favourable to those who claim that Mr. Wynne had suffi-
cient capacity. He had given up the patient and was
treating him with drugs administered in the morning and
evening for the purpose of relieving pain. After taking
the drugs the patient was asleep or unconscious for a couple
of hours. When he expressed his last wishes to his friend
Tuck and to his wife, he seemed to have a perfect grasp of
what he was doing. The witnesses to the will swear that
he seemed to understand what he was doing when he signed
in their presence. At that time he only spoke two or three
words dealing with his state of health; but it cannot be pre-
tended that he was unconcious of the purport of his signa-
ture. He might still have been somewhat under the in-
fluence of the drugs administered about two hours pre-
viously, but his general bearing and his answer te the
question put to him by one of the witnesses indicate a state
of mind which seems to me incompatible with incapacity.

If we had before us only the evidence of the witnesses to

the will, there might be some difficulty in deciding if the
estator knew that the document presented for his signa-
ture contained the expression of his last wishes, as it is
possible that the testator did not hear his wife request the
witnesses to sign the will. But the wife's evidence, al-
though contradicted in some respects, was accepted by the
trial Judge, and amply establishes that the testator knew
that he was signing a will.

Besides the circumstances are strongly in favour of this
will as an expression of the last wishes of the deceased. The
testator and his wife, the universal legatee, had been mar-
ried for more than 25 years and they had no children. It
was quite natural that the husband should leave his few
possessions to his widow, who was almost 60 years of age,
and thus allow her to live comfortably for the rest of her
days.

This case is in many respects similar to that of Craig
v. Lamoureux, 50 D.L.R. 10, [1920] A.C. 3849, decided by
the Privy Council. In the present case the facts seem
more favourable to the validity of the will. I readily
acknowledge that it is dangerous to maintain wills on the
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evidence of the legatee. But the decision of the Priv)
Council in the case of Craig v. Lamoureux favours th:
validity of wills in such cases as this.

As to the formalities I think they were observed, parti
cularly if we accept the evidence of the universal legatec
The will expressed the testator’s wishes. It was signe«
by him in the presence of two witnesses who also signed in
his presence. It is true that there was no express and
formal request on the part of the testator for the signatur
of these witnesses, but as they signed immediately afte:
him and in his presence, it seems to me that this circum
stance constitutes a request sufficient for the validity of th
will.

The appeal should therefore be allowed with costs in thi
Court and in the Court of King’s Bench and the judgmen
of the Superior Court affirmed.

Mignault, J.:—The plaintiff, respondent in this Court,
complains of the will, in the form derived from the law
of England, of his brother, the late John Francis Wynn«
bequeathing his entire estate to his wife, the present appe!
lant.

As originally drafted, the respondent’s action aimed
having the probate of this will set aside, and most of the
15 paragraphs of the declaration were of the nature of a
attack on the judgment of probate, while the conclusior
asked merely that this judgment be set aside. By
amendment permitted at the trial, the respondent further
alleged as para. 14a, that at the time he signed the will,
John Francis Wynne was not compos mentis, and wa:
unable to make a will and to acknowledge his signature or
a will previously made. And by the same amendment
he added to his conclusions the prayer that at all event-
the said will be anulled, resiliated and cancelled.

It is not unimportant to point out that up to the tin:
of this amendment the respondent had apparently con
pletely misconceived what was his remedy against the wi!l
in question. The judgment of probate has, in Quebec, a
purely relative and prima facie effect, not going beyond
identifying and proving the document presented as a will,
so that authentic copies of the same (the will itself not
being in notarial form never becomes authentic) may !¢
delivered to interested parties. But, as stated by art. 8%
of the Civil Code (Que.) “the probate of wills does not pre-
vent their contestation by persons interested.” And u:
far back as 1872, in the case of Migneault v. Malo, e'c.
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(1872), L.R. 4 P.C. 123, the Judicial Committee of the
Privy Council held that a judgment of probate in the Pro-
vince of Quebec was not conclusive, and that the heir-at-
law of the deceased, although he had been cited and opposed
the grant of probate, could nevertheless impugn the will.
It is therefore evident that the judgment of probate is not
res judicata, even as to a party who appeared and objected
to the probate, and ccnsequently the respondent’s allega-
tions concerning this piobate are entirely unnecessary, not
to say irrelevant, in an action attacking the will.

Irrespective of these allegations, the respondent’s declar-
ation attacks Wynne's will on four grounds:—1. The will
does not satisfy the requirements of art. 851 C.C. 2. The
appellant handed the said John Francis Wynne a document
all written out, which Wynne signed but did not read to
the witnesses, and when he signed it J. C. James was the
only witness present, Robert Mellor was called in as a wit-
ness after the document was signed, and Fred Tuck was
not present at all. 3. Wynne never spoke anything about
the paper he signed nor referred to it as being his will, and
did not in any way acknowledge his signature to the said
document as having been subscribed by him to his last will
and testament. 4. On the 2nd of November, 1918, when
Wynne signed the said document he was not compos mentis,
and was unable to make a will and to acknowledge his sig-
nature on a will previously made.

It is noticeable that the will is not attacked for undue
influence or fraudulent manoeuvres (suggestion et capta-
tion) by the appellant. What Mrs. Wynne did is material
only when taken in connection with the alleged grounds of
nullity, and I must express the opinion that if Mrs. Wynne’s
testimony be believed—and it was believed by the trial
Judge—she did nothing improper to obtain the signing of
the will, It is very unfortunate that Tuck died shortly before
the trial—and inasmuch as he died of a lingering illness
the parties should have obtained his testimony, or at least
they should have shewn that he was incapable of giving it
—but Mrs. Wynne says that her husband was under the
impression, and so stated, that she would get everything
without a will. She adds that Tuck told Wynne that he
had better make a will and he agreed to do so, and as
Wynne expressed the intention to leave everything to his
wife, Tuck wrote out a very short form from which the
appellant copied and which eventually became the will
attacked in this case. Like many persons, Wynne dis-
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liked the idea of making a will, but this certainly does not
shew that the will in question was forced on him, and |
cannot see anything in the evidence that could support :
charge of undue influence, if such a charge had been made

Discussing now the grounds of nullity alleged by the
respondent, and dealing first with the fourth ground, the
trial Judge found on the facts that the will was signed by
Wynne when of a free and disposing mind, and of sound
intellect. What gives great weight to this finding is that
it necessarily reposed on the credibility of the witnesses
especially of Mrs. Wynne. Moreover the physician called
Dr. Anderson, did not prove a general state of incapacit,
of the testator. He said that Wynne, who was dying o
Bright's disease, was suffering very great pain; that twice
a day, at 11 in the morning and at 8 in the evening, h
administered morphine to quiet him, and that the effec
of the narcotic would last 2 or 3 hours. This will wa:
signed after 2 p.m. and in view of the testimony of th:
witnesses to the will, James and Mellor, it seems impossibl«
to conclude that the finding of testamentary capacity b
the trial Judge should be set aside.

I will now consider together the three first grounds of
nullity which relate to the execution of the will itself. I
is true that Mrs. Wynne handed her husband a documen!
all written out, and that Wynne signed it but did not read
it to the witnesses, nor was it necessary that he should
do so. Then Wynne signed the will, both James and Mellor
were present and signed as witnesses in presence of the
testator. No formal attestation clause was required and their
signatures as witnesses sufficed. Tuck was not present at the
execution of the will and signed it afterwards. But he
cannot be considered as a witness to the will which however
does not matter because twc witnesses are sufficient.
Wynne did not speak to the witnesses about the will and
did not acknowledge his signature to them as having been
subscribed by him to his will. However as Wynne signe
in the presence of the witnesses, it is immaterial whether
he acknowledged this signature which they saw him make.
It was entirely unnecessary that he should do so.

So far the will stands the test of article 851 of the Civil
Code (Que.), which is as follows:—

“851.—Wills made in the form derived from the laws of
England [whether they affect moveable or immovable pro-
perty] must be in writing and signed at the end with the
signature or mark of the testator, made by himself or Iy
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another person for him in his presence and under his express
direction [which signature is then or subsequently acknow-
ledged by the testator as having been subscribed by him to
his will then produced, in presence of at least two com-
petent witnesses together, who attest and sign the will im-
mediately, in presence of the testator and at his request]

[Females may serve as attesting witnesses and the rules
concerning the competency of witnesses are the same in all
other respects as for wills in authentic forms.]

But it is said that the witnesses, who undoubtedly signed
the will in the testator’s presence, did not do so “at his re-
quest.” Mellor testified as follows:—

“Q.—~Who was present when you signed that will as a
witness? A.—Mr. James, Mrs. Wynne, myself and the
deceased, the late Mr. Wynne. Q.—Who received you at
the door? A.—I think it was Mrs. Wynne, I am not sure,
I walkéd right in. Q.—Did Mrs. Wynne talk to you about
the will, then when she opened the door for you. A.—No,
only when we walked right up to the bed. Q.—What did
she say then? A.—She asked me if we would be witnesses
and put our signatures on his will, she said it aloud to both
of us.”

Mellor also says that when he entered he asked Wynne
how he was, and the latter answered “not well; not well.”
Both James and Mellor say that testator recognised them.

As to the signatures of the witnesses at the request of
the testator, undoubtedly this is a requirement of art. 851
C.C. (Que.), although it is not mentioned in the English
Wills Act, 7 Wm. IV.—1 Vict. 1837 (Imp.), ch. 26, from
which art. 851 is derived. But it is to be remarked that
when the will is signed or marked by another person than
the testator, art. 851 requires the “express direction” of the
testator, while with regard to the signature of the witnesses
at the request of the testator, nothing is said as to the form
of this request. In my opinion, inasmuch as the Legisla-
ture, in speaking of the direction or request of the testator,
requires it to be expressed in one case and not in the other,
it follows that this request can, in the latter case, be im-
plied by reason of the circumstances surrounding the exe-
cution of the will. Here Mellor testified that Mrs. Wynne,
when the witnesses and she had walked right up to the
bed, asked them if they would be witnesses and put their
signatures on the will, and that she said this aloud to both of
them. The request she thus made to James and Mellor must
have been heard by Wynne, who then signed the will and
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saw or could see the witnesses sign in his presence. In m)
opinion, but I say this with every deference for the majority
of the Judges of the Court of King’s Bench who thought
otherwise, it would be pushing formallsm too far to reject
this will for the lack of an expressed request of the testator
to the witnesses, and the more so as this is an essentially
simple and popular form of will, which undoubtedly the
Legislature desired to render as easy as possible to the
least educated of the population.

If it be contended that Mrs. Wynne who went for the
witnesses and asked them to attest the will, had no mandat.
from Wynne to do so, I would answer that evidently no
express mandate was required. And the question really
is whether Wynne intended to make a will and dispose in
favour of his wife, and unless Mrs. Wynne's testimony b«
discredited, I must find that he did. The obtaining of wit
nesses, although essential, was not, under the circumstance
disclosed by the evidence, a matter requiring any kind of
mandate from the testator, for if we must take it as estah
lished that he wished to make a will, getting the witnesse
necessary for the validity of the will was merely carryiny
out his desire.

It may be that this will is quite near to the danger point,
but after full consideration I find myself unable to set i
aside and nullify the very natural and reasonable dispositio:
which Wynne made of his property, for he and his wife ha!
been long married and had no children. Of course, Tuck’

. affidavit in support of the probate was untrue, as he did!

not see Wynne sign the will, although he probably coul!
identify his signature. But nothing would now be gained
by annulling the probate, for the testimony of James and
Mellor shews that Wynne really signed the will, and,
my opinion, the attack on the will itself fails.

I would therefore allow the appeal with costs here and i
the Court of King's Bench and restore the judgment of th:
trial Judge.

Appeal allowe!

CANADA PERMANENT MORTGAGE v. NATHA SINGH.

British Columbia Court of Appeal, Macdonald, C.J.A., Mart
Galliher and McPhillips, JJ.A.  March 1, 1921,
Mortgage (§V0ELG—105) —Foreclosure—Proof of llrrvl«- of Writ-
Mistake—Final Judgment—Re Reg in Land
Titles Office—Certificate of Indefeasible ‘l‘ltu—-hdprm Cone
trary to Law—=Setting Aside,

Where what purported to be proof of service of a writ, under wh
a final jud, t for forecl e was obtained is admitted

(o
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have been furnished under a mistake, the judgment is obtained
contrary to law and will be set aside upon proper proceedings
being taken, notwithstanding that the final order has been
registered in the land titles office and a certificate of inde-
feasible title obtained, the reservations to which the title is
subject not including mistake,

APPEAL by the plaintiff from the judgment or order of
Hunter, C.J., B.C., of October 21, 1920. Affirmed.

G. E. Harrison, for appellant.
R. Cassidy, K.C., for respondent.

Macdonald, C.J.A.:—It is admitted that the writ was not
served upon the defendant, nevertheless, final judgment for
foreclosure of defendant’'s equity was obtained under it.
What purported to be proof of service of the writ is now
admitted to have been furnished under a mistake.

The defendant upon learning of the proceedings applied
to have the same set aside. The final order of foreclosure
was registered in the Land Registry Office and a certificate
of indefeasible title was obtained by the mortgagee, pur-
suant to sec. 14a of the Land Registry Act, R.S.B.C. 1911,
ch. 127, as amended in 1917 by ch. 33, sec. 2, sub-sec. 5.
Under the same amending Act, it is enacted that such a
certificate shall extinguish the mortgagee's rights in re-
spect of the personal covenants in the mortgage, and by
sec, 22 of the original Act, the certificate is declared to be
conclusive evidence in all Courts that the holder of it is
seised of an estate in fee-simple, subject only to reservations
mentioned in the sub-sections to that section, none of which
appear to me to cover mistake.

Now, clearly the judgment was without foundation and
therefore it and all the proceedings between it and the
testing of the writ, should ex debito justitiae be set aside.
The appeal against the order setting it aside is founded
solely upon arguments based upon the said sections, the
submission of the appellant’s counsel being, that in view of
the said sections, it would be idle for the Court to intei-
fere. That this is so is not apparent to me, since one can-
not foresee the result upon the fortunes of the defendant of
allowing the said judgment to stand. I am not willing to
speculate about it, and moreover, one thing is quite clear
and that is, that the judgment was obtained contrary to
law and defendant comes to the Court, with, I think, a clear
right to have it set aside.

I would therefore dismiss the appeal.

Martin, J.A., would dismiss the appeal.
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Galliher, J.A.:—I agree in the reasons for judgment o
the Chief Justice.

McPhillips, J.A., would dismiss the appeal.
Appeal dismisse

ROMANICA v. GREATER WINNIPEG WATER DISTRICT.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton an !
Dennistoun, JJ.A.  April 20, 1921.

Damages (§11LK—222) — Injury to l’mpﬂy - (o-unulnu ol
Ditches and Drains for Waterwor y—
No Negligence—Right to Compensation for Injnry

No action will lie for doing that which the Legis!lature has autho
ised if it is done without negligence, although it does occasi(
damages to any one, unless there is a legislative enactm
granting him compensation when his remedy is confined !
recovering such compensation as the Legislature has thoug)
fit to give him.

[Geddis v. Proprietors of The Bann Reservoir (1878), 3 App. Cu
430; Caledonian R. Co. v. Walker's Trustees (1882), 7 Ap
Cas. 269; Mersey Docks, ete. v. Gibbs (1864), L.LR. 1 H.L. ¢
followed. ] X

Arbitration (§1.—7)— Corporation Appropriating Water Rights—
Act of Incorporation Containing Arbitration Clause to Fiy
Damages—Failure of Corporation to Act—Right of Injurc|
Party to Bring Action,

Where a corporation desires to appropriate a person’s water righ!
or to acquire some easement over his property, and arbit
tion clauses to fix the amount of damages are inserted in t
company's Act of Incorporation and such arbitration claus
only come into operation on disagreement as to the value
damages, it is the duty of the corporation or company
institute an arbitration upon receiving complaint of dama
and if it does not proceed in accordance with the directio -
of its Act, the plaintiff is not debarred from his right of acti

[Saunby v. The Water Commissioners of the City of Lond
(1906]) A.C. 110, followed.)

APPEAL by defendant from the judgment of Galt, J. in
an action to recover damages for injury to plaintiff’s land
alleged to be caused by the construction by the defendant«
of certain works for the purpose of supplying water to the
City of Winnipeg. The Court of Appeal held reversing th:
judgment of Galt, J., that the works were not in fact the
cause of the damage and dismissed the plaintiff’s action

The judgment appealed from is as follows:—

Galt, J.:—The plaintiffs are farmers, residing in the
Birch River District, on the banks of the river, where they
took up their homesteads in or about the year 1907,

The defendants are a corporation, created by a statute of
Manitoba, 1913, 3 Geo. V., ch. 22, for the purpose of supp!\-
ing water to the City of Winnipeg.
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The works are constructed from Shoal Lake, an offshoot
of the Lake of the Woods, to the city of Winnipeg, a distance
of about 80 miles.

Reading from the statement of claim in Romanica’s case,
the plaintiff says, in para. 3, as follows:—

(3) “The said lands are bounded on the east and west
by, and are in actual contact with, the Birch River, which
flows northerly into the Whitemouth River, and which last-
named river empties into the southerly end of Lac du
Bonnet.”

In para. 6 it is stated :—*“During the year 1913 to 1919,
both inclusive, the defendant . mstructed, or caused to be
constructed, on the said lands or right-of-way, a steam rail-
way and aqueduct, or line of pipes and conduits running
from Shoal Lake to the City of Winnipeg, for the purpose of
conveying and supplying water to the inhabitants of a cer-
tain district located in and about the City of Winnipeg, and
has ever since kept and continued the said works so con-
structed, and intends to continue the same.”

Paragraph 10 of the statement of claim sets out:—“By
reascn of the ditches, drains and spillways aforesaid, the
defendant has diverted, or caused to be diverted into the
said Birch River, and its tributary, the Boggy River, a
greatly increased volume of water, and still continues such
diversion, and intends to continue the same.”

In para. 12 it is stated:—*“As a result of such floods, and
the probable annual repetition of the same, the land of the
plaintiff has been rendered worthless for farming, and the
value thereof much diminished.”

The defendants, in para. 7 of their statement of defence,
state:—"“The defendant denies the allegations contained in
the seventh paragraph of the plaintiffs’ statement of claim,
as therein set forth, but the defends t admits that for the
purpose of carrying away water from the said right-of-way
and of draining same, and for the purpose of protecting its
railway, and its pipe-line, the defendant constructed and
caused to be constructed certain ditches and drains along
and upon said right-of-way, and caused the said ditches, or
drains, to empty into said Birch, Boggy and Whitemouth
Rivers, and has ever since kept and continued the said
ditches and drains, and intends to continue the same, for the
purpose aforesaid.”

In para. 15 the defendants plead that they are riparian
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owners of the banks of the said river, and, as such, have
right to get rid of the water coming upon them.

The plaintiffs day, in their evidence, that from the tim:
they took up their homesteads, in 1907, until about the yea
1917, the waters of the Birch River ran almost dry durin;
the summer, but that after the defendants constructed thei-
aqueduct and ditches the water, during the summer, becam.
considerably augmented, and that to-day the stream i-
about 3 ft. deep in front of the plaintiffs’ land.

The particular damage claimed for in this action arose in
July, 1919. At that time the defendants had constructe
ditches all along their right-of-way for the aqueduct, and
also for the adjoining railway, which runs along the souti
side of the aqueduct. It also appears that there is a largc
territory to the east of this particular district, consisting o!
boggy land, from which water oozes continuously, but ver:
slowly. The slope from Shoal Lake to the Boggy River i«
very slight indeed, and it is stated to be some thing like 1/10
of a foot in 10,000 ft., so that any natural flow of water in
that district would, necessarily, be slow.

The ditches are so constructed that the water sometime-
flows easterly, and sometimes westerly, according to the
local situation, but in each case it is drained off and emptic:
into either the Boggy or the Birch River, according to the
slope of the particular locality. The evidence of the expert
witnesses on both sides satisfied me that the flow of water,
which is on either side, is greatly accelerated by flowiny
over the comparatively smooth surface of the drain, rather
than over the wide expanse of almost level and bogyv
ground, covered, no doubt, with a certain amount of veg.-
tation.

In July, 1918, a heavy rainstorm occurred in the district.
Of course the limits of this storm could not be ascertaind
by any particular individual, and its extent is left a conjo-
ture. But it was shewn, by one or more witnesses called hy
the defendants, that it was a very heavy downpour of rain
in the place on the aqueduct line at which these witnesses
happened to be. About that time the plaintiffs say that the
water rose very rapidly in the Birch River, much more
rapidly than it had ever done in previous vears, when simil:r
heavy rainstorms had prevailed, and with the result that
the water overflowed from the Birch River, and practically
destroyed the plaintiffs’ crops. I think Romanica said th:t
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it rose to about 6 inches high on the floor of his house, on
the banks.

The question which I have to decide is, no doubt, a very
serious one for both sides, because not only are these 3
plaintiffs claiming damages for iriury to both their crops
and land, but T am told that several other settlers are wait-
ing the result of this action before making similar claims.

Several cases were referred to by the counsel who ap-
peared at the trial, but none of them is exactly in point.
Cases have arisen in England where the parties have com-
plained of the loss of water appropriated by their neighbors;
others complained of being flooded under varying circum-
stances. But here we have a corporation authorised by law
to construct these particular ditches, and it has been ad-
mitted by counsel for the plaintiffs that the construction
was carried out without negligence. Notwithstanding this,
however, Mr. Hoskin, on behalf of the plaintiffs, argues that
the defendants are liable. The principal case he relies upon
was Geddis v. Proprietors of The Bann Reservoir (1878), 3
App. Cas. 430. But that case, while it contains several dicta
much in the plaintiffs’ favour, was based largely upon a sta-
tute imposing responsibility on the defendant, which is
wanting in the present case, viz., a duty to scour and clear
out the bed on one of the streams in question.

The defendants, on the other hand, rely, most strongly
upon the case cof The Directors, etc., of the Hammersmith,
ete.,, R. Co. v. Brand (1868), L.R. 4 H.L.. 171. The Judges
were summoned to give their opinions to the House, and the
opinion of Blackburn, J., was accepted to that of 5 other
Judges. Blackburn, J., said, at p. 196:

“It is agreed on all hands that if the Legislature author-
ises the doing of an act (which, if authorised, would be a
wrong, and a cause of action) no action can be maintained
for that act, on the plain ground that no Court can treat
that as a wrong which the Legislature has authorised, and,
consequently, the person who has sustained a loss by the
doing of that act, is without remedy, unless, in so far as the
Legislature has thought it proper to provide for compensa-
tion to him. He is, in fact, in the same position as the
person supposed to have suffered from the noisy traffic on a
new highway is at common law, and subject to the same
hardship. He suffers a private loss for the public benefit.”

A good deal of assistance is to be obtained in ascertaining
the law applicable to the circumstances here, from the case
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Man. of Hurdman v, The North-Eastern R. Co. (1878), 3 C.P.D.
caA. 168, There, the statement of claim alleged that the surface
of the defendants’ land had been artificially raised by earth
Romaxica  placed thereon, and that in consequence rain-water falling
Guearen On the defendants’ land made its way through the defend-
Wisnieee  ants’ wall into the adjoining house of the plaintiff, and
DiATER  caused substantial damage, and it was held, upon demurrer,
“that the statement of claim disclosed a good cause of
action.” :

Cotton, L.J., delivering the judgment of the Court, says,
at p. 173:

“For the purpose of our decision, we must assume that
the plaintiff has sustained substantial damage, and we must
construe the statement as alleging that the surface of the
defendants’ land has been raised by earth and rubbish
placed thereon, and that the consequence of this is that the
rain-water falling on the defendants’ land has made its way
through the defendants’ wall into the house of the plaintiff,
and has caused the injury complained of. The question is,
are the defendants, admitting this statement to be true,
liable to the plaintiff ? and we are of the opinion that they
are. The heap, or mound, on the defendants’ land must, in
our opinion, be considered as an artificial work. Every occu-
pier of land is entitled to the reasonable enjoyment thereof.
This is a natural right of property, and it is well established
that an occupier of land may protect himself by action
against anyone who allows any filth or any other noxious
thing produced by him on his own land to interfere with

4 this enjoyment. We are further of opinion that, subject to
u a qualification to be hereafter mentioned (in respect to
i mines), if anyone, by artificial erection on his own land
causes water, even though arising from natural rain-fall
only, to pass into his neighbor’s land and thus substantially
to interfere with his enjoyment, he will be liable to an
action at the suit of him who is so injured, and this view
agrees with the opinion expressed by the Master of the Rolls

in the case of Broder v. Saillard (1876), 2 Ch, D. 692.
At the conclusion of his judgment his Lordship says at

p. 176.

“We are of opinion that the maxim ‘sic utere tuo ut
alienum non laedas’ applies to and governs the present case,
{ and that as the plaintiff, by his statement of claim, alleges
i that the defendants have, by artificial erections on their
b land caused water to flow into the plaintiff’s land, in a man-
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ner in which it would not, but for such erections, have done,
the defendants are answerable for the injury caused there-
by to the plaintiff.”

In the Geddis case, at p. 438, Lord Hatherly says:

“The case which seems to have most affected the minds
of the learned Judges in the Court below is the case of
Cracknell v. The Corporation of Thetford (1869), L.R. 4,
C.P. 629.

If a company in the position of the defendants there,
has done nothing but which the Act authorized....nay,
may in a sense be said to have directed. . . .and if the dam-
age which arises therefrom, is not owing to any negligence
on the part of the company in the mode of executing or
carrying into effect the powers given by the Act, then the
person who is injuriously affected by that which has been
done, must either find in the Act of Parliament something
which gives him compensation, or he must be content to be
deprived of that compensation, because there has been
nothing done which is inconsistent with the powers con-
ferred by the Act, and with the proper execution of these
powers,”

In the present case the Legislature certainly authorised
the construction of the works and ditches in question, the
result of which is complained of by the plaintiffs. Is there,
then, in the defendants’ Act of incorporation, anything
which gives the plaintiffs compensation for the loss they
have suffered?

In 1915, 5 Geo. V. (Man.) ch. 30 sec. 3 the Legislature
amended the defendants’ Act by repealing sec. 24, and
substituting a section from which I quote the following:—

“24: It also shall and may be lawful for the corporation
to construct, erect and maintain upon any lands taken or
acquired by it, all such reservoirs, dams, conduits, water-
works and machinery and plant and equipment of every
kind requisite for the said undertaking * * * and, for
better effecting the purposes aforesaid, the corporation, its
agents, servants and employers, are hereby empowered to
enter and pass upon and over the said grounds and lands
intermediate as aforesaid, and the same to repair, cut or
dig up, if necessary, and Lo lay down the said pipes * * *
and to set out, ascertain, use and occupy such part or parts
thereof as the corporation shail think necessary and proper
for the making, draining and maintaining of the said works,
plant and equipment, or for the protection of the said
works” &e. * * * “doing as little damage as may be in
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the execution of the powers hereby granted to them, an
making reasonable and adequate satisfaction to the pro-
prietors, to be ascertained, in the case of disagreement, by

Rou:nwn arbitration as aforesa’d.”

GaEaTER The provision as to arbitration is contained in the com-
Wisxiere  pany’s original Act, 3 Geo. V 1913, (Man.) ch. 22 sec. 22,
Watek - from which I extract the following :—

Districr,

“It shall be lawful for the corporation, its agents, ser-
vants and workmen, from time to time, and at such times
hereafter as it shall see fit, and they are hereby authorised
and empowered to enter into and uprn the lands of an)
person, or persons, bodies politic, or corporate, and to sur-
vey, set out and ascertain such parts thereof as they may
require for the purposes of waterworks, or for the purpose
of conveying electric motive force or other power for the
operation of same, and also to divert and appropriate any
spring, stream or body of water thereon, as they shall judge
suitable and proper ; the ccrporation shall pay to the owners
or occupiers of the said lands, and those having an interest
or right in said water, reasonable compensation for any
land or any privilege that may be required for the purpose:
of the said waterworks, or for the conveying of electric
motive force or power; and in case of any disagreement
between the corporation and the owners or occupiers of
such lands, or any persons having an interest in the said
water, or the natural flow thereof, or any such privilege
aforesaid, respecting the value thereof or as to the damages
such appropriation shall cause to them or otherwise, the
same shall be decided by three arbitrators as hereinafte:
mentioned, namely, the corporation shall appoint one,
the owner shall appoint another, and such two arbi
trators shall, within ten days after their appoint-
ment, appoint a third arbitrator, but, in the even!
of such two arbitrators not appointing a third arbitrator
within the time aforesaid, the Court of King’s Bench, or a
judge thereof shall, on application by either party, appoint
such third arbitrator * * * The arbitrators to be ap
pointed as hereinafter mentioned shall award, determine.
adjudge and order the respective sums of money which the
corporation shall pay to the respective persons entitled to
receive the same and the award of the majority of the said
arbitrators shall be final. And the said arbitrators shall be,
and they are hereby required, to attend at some convenient
place at or in the vicinity of Winnipeg to be appointed by
the corporation, affer eight days’ notice given for that
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purpose by the corporation, then and there to arbitrate and
award, adjudge and determine such matters and things as
<hall be submitted to their consideration by the parties
interested, and each arbitrator shall be sworn before some-
one of His Majesty’s justices of the peace, or other office
authorised thereunto, well and truly to assess the value
or damages between the parties to the best of his judg-
ment.”

This provision for arbitration is not expressly raised as a
defence to the action by the defendants, but they do mention
the section in a general reference. No argument was ad-
vanced that the plaintiff should have gone to arbitration,
rather than have brought an action, as has been done.

The effect of such a provision was explained in Saunby v.
The Water Commissioners of the City of London, ete,
[1906] A.C. 110. That was an action for trespass on tho
appellants land and interference with his water rights. The
respondents pleaded that they were authorised thereunto
hy their incorporating Act, 36 Vict. 1873, (Ont.), ch. 102,
and that the appellants’ remedy (if any) was to proceed by
arbitration under the Act.

Held: “That according to the true construction of sec.
5 the arbitration clauses only come into operation on dis-
agreement as to the amount of purchase money, value, or
damage arising after definite notice of expropriation and
treaty or tender relative thereto: and that as the respon-
dents had not proceeded in accordance with the directions
of their Act, the appellant had not lost his remedy by
action.”

In giving judgment Lord Davey says at p. 115:—

“Their Lordships are of opinion that, before the Commis-
sioners can expropriate a landowner, they must first set
out and ascertain what parts of his land they require, and
must endeavour to contract with the owner for the purchase
thereof. In other words, they must give to the landowner
notice to treat for some definite subject matter. And a
similar procedure seems to be necessary where the Com-
missioners desire to appropriate a person’s water rights, or
to acquire some easement over his property. The arbi-
tration clauses only come into operation on disagreement
as to the amount of purchase-money, value or damages,
which, in itself, implies some previous treaty or tender
involving notice of what is required. Their Lordships
therefore, are of opinion that the Commissioners have not
put themselves into a position to compel the appellant to go

560 v.a.w
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to arbitration. Provisions for that purpose, such as ar
found in the present Act, are only applicable to acts don¢
under the sanction of the Legislature, and in the mod:
prescribed by the Legislature. In this instance the Com-
missioners have not proceeded in accordance with the
directions of their Act, and, consequently, the appellant has
not lost his ordinary right of action for the trespass on his
property. In coming to this conclusion their Lordships
follow the principles laid down by this Board in the Corpor-
tion of Parkdale v. West (1887), 12 App. Cas. 602, and North
Shore R. Co. v. Picn (1889), 14 App. Cas. 612, though
the provisions of the Acts in question in those cases were
somewhat different.”

Now it appears to me that the defendants in the present
case are in the same position as the defendants in the case
I have just quoted. The plaintiff complained of damage.
It thereupon became the duty of the defendants to institute
an arbitration under the Act; otherwise the plaintiff would
not be debarred from his right of action,

I find, upon the facts, that the damages to the lands of
cach of these 3 plaintiffs was caused by the waters diverted
into the Boggy and Birch Rivers from the defendants’
ditches. But for that diversion the water would not, in my
opinion, have risen higher than the top of the bank, or
even that high. It is impossible to estimate the exact
height to which the waters rose, owing to the waters from
the defendants’ dithes. It may be that by enlarging or
straightening out the bed of the Birch River all danger
for the future can be averted. In the meantime I am of the
opinion that the plaintiffs are entitled to damages for their
losses sustained in July of 1919. Those losses were of two
separate kinds, firstly, to the crops, and, secondly, to the
lands themselves for the future. With regard to the first
item I accept the evidence of the plaintiffs as to the loss of
their crops and the value thereof.

For the reasons aforesaid I give judgment for the plain-
tiff, and, in accordance with counsel’s suggestion at the trial,
the question of damages will be referred to the Master,

The plaintiffs are entitled to their costs, and I think,
considering the importance and difficulty of this case, the
statutory bar ought to be removed, which I accordingly
direct.

I do not think it a case for injunction but only for
damages.
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J. G. Harvey, K.C., for appellant.

A. E. Hoskin, K.C., and P.J. Montague, for respondent.

Perdue, C.J.M.:—This is one of 3 actions brought by
farmers residing on Birch River in this Province, claiming
damages against defendant for causing as it is alleged, a
flood in that river by the construction of drains which
brought into it an unusual quantity of water. The river
overflowed and injured the plaintiff’s crops. The farmers
who bring the actions reside in the same neighborhood and
all of them suffered by the flood in question.

The Greater Winnipeg Water District was incorporated
under that name by an Act of the Legislature of this Pro-
vince, being ch. 22 of the statutes of 1913, It declares the
inhabitants of the area defined to be a body politic and cor-
porate under the above name. The area in question, termed
“the district,” includes the territorial limits of the city of
Winnipeg, the city of St. Boniface, the town of Transcona,
the rural municipality of St. Vital and parts of the rural
municipalities of Fort Garry, Assiniboia and Kildonan. The
object of the corporation is the supplying of good water for
the use of the inhabitants of the district for all purposes.
The powers and functions of the corporation are to be exer-
cised by an administrative Board constituted as provided
in the Act, and, subject to its authority, the undertaking
ol the corporation shall be under the management of a Board
of Commissioners consisting of 3 persons (sec. 6, 12). The
corporation is given power to design, construct, build, pur-
chase, improve, hold and generally to manage and conduct
waterworks and all buildings, matters, machinery and appli-
ances therewith connected or necessary thereto, including
all plant and equipment deemed necessary for furnishing
power for the operation of waterworks (sec. 21). T'he cor-
poration, its agents, servants &c., are authorised and em-
powered to enter upon the lands of any person, &c., and sur-
vey, set out and ascertain such parts thereof as they may
require for the purposes of waterworks or conveying electric
power for the operation of same, “and also to aivert anu
appropriate any spring, stream or body of water thereon,
as they shall deem suitable and proper” (sec, 22). Provision
is made for compensation to the persons whose land is taken
or who have an interest in the water diverted or appropri-
ated.

By ch. 47, sec. 1, of 4 Geo. V. 1914 (Man.) power was
given to the corporation to construct and operate a railway
in connection with, and as part of, the undertaking. This
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railway was constructed and was used in conveying work-
men, materials and supplies during the construction of the
work. The length of the pipe line from Winnipeg to Shoal
Lake, from which the supply of water is drawn, is about 90
miles. The surface of the country to be traversed was, as to
the eastern part, covered with swamps and muskeg, and
without roads. The railway was an important adjunct of
the work.
The plaintiff, Romanica, is a farmer and is the owner
under patent from the Crown of Lot 59 in township nine
and range twelve east of the principal meridian in Manitoba,
excepting thereout all that portion which is covered by the
waters of Birch River. He has resided upon and farmed
the land for 12 or 13 years. His land fronts upon the Birch
River, which there runs northerly, and a few miles further
on joins the Whitemouth River, which flows northerly and
empties into Lac du Bonnet, which is connected with the
Winnipeg River. The plaintiff alleges that for the purpose
of carrying water from the defendant’s right of way of their
railway and aqueduct and of draining certain swamps and
low places, situated on the right of way or adjacent thereto
or affecting same, the defendant constructed or caused to be
constructed during the years 1913 to 1919 certain ditches
and drains along or near the right of way or from swamps
or low places affecting the same, and caused the said ditches
or drains to empty into the Birch, Boggy and Whitemouth
Rivers, and has ever since kept and continued the said
ditches and drains and intends to continue the same. He
further alleges thet for the purpose of allowing water to
escape from its pipe line, and of controlling and regulating
the flow of water through the same, the defendant con-
structed overflow structures or spillways, so constructed
that the water so spilled through them would enter into the
aforesaid rivers; that in February, 1919, the conveyance of
water through the pipe line and the spilling of a portion of
it through the spillways commenced and has continued.

The plaintiff claims that: “By reason of the ditches,
drains and spillways aforesaid, the defendant had diverted
or caused to be diverted into the Birch River and its tribu-
tary, the Boggy River, a greatly increased body of water,
and still continues such diversion and intends to continue
the same.” He further alleges that by reason of the
ditches, &c., the defendant has diverted a greatly increased
volume of water into the Whitemouth River, that this river
is unable to carry away such increased volume and dams
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back the waters of the Rirch River flowing into it; that as
a result the land of the plaintiff has been rendered worthless
for farming and the value thereof much diminished. He
makes claim for an injunction restraining the defendant
from diverting into the said rivers by ditches, drains or
spillways any increased volume of water, which will result
in flooding the plaintiff’s lands. He claims damages for loss
of crop and injury to his land.

There is no charge in the statement of claim that the
works, or any part of them, performed by the defendant
were done negligently.

The plaintiff [defendant?] in his statement of defence
besides denying certain allegations of the plaintiff pleads to
the whole statement of claim that if the plaintiff’s lands
were flooded and the plaintiff suffered damage thereby, and
if such flooding and damage were caused either directly or
indirectly by water flowing or emptied into the Boggy, Birch
or Whitemouth Rivers from or by any drains, ditches or
spillways of the defendants (which is denied), then the de-
fendant submits that it is a riparian owner of land bounded
by and in actual contact with such rivers, and that in the
construction and use of the said drains, ditches and spill-
ways, in the manner and to the extent in and to which the
defendant has constructed and used them, the defendant
acted within its rights as a riparian owner of lands in actual
contact with said rivers, above the lands owned or occupied
by the plaintiff, and that he is not liable at law or in equity
to the plaintiff for the damages claimed by the plaintiff
or any part thereof,

The defendant in further answer to the statement of
claim sets up its Act of incorporation and the amendments
thereto and justifies all that it has done in respect of the
matters complained of as having been done under the pow-
ers, rights, authorities and privileges conferred by the Act
and amendments thereto.

Upon the case disclosed in the pleadings, there being no
allegation or suggestion of negligence on the part of the de-
fendant, but on the contrary an admission by counsel for
the plaintiff that the construction was carried out without
negligence, the defendant was entitled to have the action
dismissed. No actionable wrong was disclosed. The works
were constructed under the authority of a statute and with-
out negligence. The principle of law governing such a case
has often been discussed. I would adopt the words of Pol-

lock on the Law of Torts: 8th ed., p. 130:
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“Parliament has constantly thought fit to direct or auth-
orise the doings of things which but for that direction and
authority might be actionable wrongs. Now a man cannot
be held a wrong-doer in a Court of law for actinz in con
formity with the direction or allowance of the supreme legal
power in the State. In other words, ‘no action will lie for
doing that which the Legislature has authorised, if it be
done without negligence, although it does occasion damage
to any one' . . Subject thereto, ‘the remedy of the party
who suffers the loss is confined to recovering such compen-
sation (if any) as the Legislature has thought fit to give
him.”” He cites the following authorities: Lord Blackburn
in Geddis v. Proprietors of Bann Reservoir, 3 App. Cas. at
p. 455; Caledonian R. Co. v. Walker’s Trustees (1882) 7 App.
Cas. at p. 293 ; Mersey Docks, etc., Trustees v. Gibbs (1866),
L.R. 1 H.L. 93 at p. 112,

I cite from the same treatise, p. 132:

“But in order to secure this immunity the powers con-
ferred by the Legislature must be exercised without negli-
gence, or, as it is perhaps better expressed, with judgment
and caution (Vaughan v. The Taff Vale R. Co. (1860), 5
H. & N. 679, 157 E.R. 1351; C.P.R. Co. v. Roy, [1902] A.C.
220). . . . For damage which could not have been avoided
by any reasonably practicable care on the part of those who
are authorised to exercise the power, there is no right of
action. But they must not do needless harm; and if they
do, it is a wrong against which the ordinary remedies are
available.”

The same author mentions that in some cases a party who
has suffered material loss is left without either ordinary or
special remedy : See The Directors, etc., Hammersmith, etc.,
R. Co. v, Brand, L.R. 4 H.L.. 171; Att’y Gen’l v. Metropolitan
R. Co., [18941 1 O.B. 384; Mayor, ecc., of East Fremantle
v. Annois, [1902] A.C. 213.

The trial Judge made a finding that the damage to the
plaintiff’s lands “was caused by the waters diverted into the
Boggy and Birch Rivers from the defendant’s ditches.”
But it being admitted that there was no negligence on the
part of the defendants, the plaintiff must seek his compen-
saion, if any, under the provisions of the Act. If these pro-
visions do not cover his case, he is without remedy. Section
22 of the original Act of incorporation, ch. 22 of 1913, con-
tains a provision for the arbitration of claims for compensa-
tion in certain cases. Whether this provision applies to the
claims of the plaintiffs, or does not, is a question that is not
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60 D.L.R.] DOMINION LAW REPORTS

before the Court. If the provision does not apply to the
plaintiff’s case, he is left without relief.

With great respect, I must disagree with the trial Judge’s
finding of fact above set forth. There was no evidence to
support it. On the other hand, there is trustworthy evi-
dence that the flood in July, 1919, which caused the damage
was due to an extraordinary rainfall which occurred early
in that month. Clemens, an engineer in the employ of the
defendant, states that during this storm 7 inches of rain
fell in 48 hours in the vicinity of the land in question and to
the south of it, that in consequence of this rainfall the
Boggy and Birch Rivers overflowed their banks and that
washouts were caused by the excessive rainfall along de-
fendant’s railway from Mile 56 to Mile 83. As shewn by
the maps and plans put in, this portion of the railway lay
some miles south of plaintiff’s land. The defendant’s right
of way is in contact with the Boggy and Birch Rivers at
several places and crosses the Whitemouth at Mile 65. If
the excessive rainfall caused an overflow of the Birch River
at defendant’s right of way, the same result might be cx-
pected further down-stream at the plaintiff’s land.

The fact of this immense rainfall in July, 1919, is estab-
lished beyond doubt by evidence of an official character put
in by the plaintiff. Atwood, the chief engineer for Mani-
toba of the Hydrometric Survey Service of Canada, was
called as a witness for the plaintiff, and he produced the
annual records of the run off for the Whitemouth River at
the village of Whitemouth, a few miles north of the junction
of the Whitemouth and Birch Rivers. All the water of the
three rivers would flow down the Whitemouth past this
rlace. These records for the years 1912-1919 inclusive were
put in as part of the plaintiff’s case. They shew that the
volume of water passing down the Whitemouth River at
Whitemouth increased from 275 cubic ft. per second on June
30, 1919, to 5,310 on July 4, 1919, that is to say, the river
increased almost 20 times in volume in the space of 4 days.
From July 4, 1919, it gradually decreased, so that it stood
3,210 on the 10th of that month, 1,075 on the 20th, and was
down to 461 on the last day of the month. The volume for
July 4, 1919, was the greatest shewn in the reports for the
8 vears, 1912-1919. This sudden flood occurring in midsum-
mer could only be caused by an exceptional rainfall, such as
actually took place at that time according to Clemens’ evi-
dence. The records shew that with the exception of the
July freshet caused by the storm, the volume of water pass-
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ing through the Whitemouth River in the year 1919 does not
appreciably exceed the average for the other years shewn.

for
The conclusion to be drawn is that the flood of July, 1919, fen
which injured the plaintiff’s crop was caused by an excep- i the
tional rainstorm. There is no evidence to shew that the de- 4 S
fendant's works or any part of them caused or contributed Priv
to the calamity. ] Tha
McColl, a civil engineer and one of the plaintiff’s chief 3 dec
witnesses, referred to the fact that this flood of 1919 fol- ) owr
lowed a very heavy rainfall. He then said: “It is impossible ‘l doe
to say whether any flooding would have occurred had no the
construction work been done at all. It is very evident that wol
the drainage work is a factor in the flooding. How great a lan
factor, it is difficult to determine. Observations extending tior
over long periods of years would be necessary to determine 4 C
accurately how great a factor this drainage work is in the 3 I
flooding damage to this property. It is certainly a factor.” b lan
It is incumbent on the plaintiff to prove that his loss, or inc
any part of it, was caused by the defendant’s works. That 1 I
it is impossible on the information available to establish that J peg
fact is stated by his own witness. 4 tot
The rivers mentioned were the natural watercourses by h an(
which surface water would be carried off from the tract of 1
country in question. A system of drainage was necessary the
for the construction and maintenance of the works. The ant
evidence shews that where it was necessary to dig ditches the
and divert the flow of water for the protection of the works, sat
care was taken to conduct the water again into natural dw
drainage channels. These channels would eventually convey dr
the water to one of the 3 rivers. The plaintiff’s contention lov
really comes to this: the defendant’s work with its drains, dr
ditches, &c., was completed before the flood of July, 1919, Rir
therefore the work caused the flood—Post hoc, ergo propter dit
hoc. But apart from the fallacy of such reasoning, the 3
official records shew that there was no noticeable increasc ha
in the volume of the Whitemouth River after its confluence th
with the waters of the other two rivers until the great storm cla
of July, 1919. If the drains and ditches complained of ma- nu
terially increased the ordinary flow of waters in the rivers, on
the official gauge at Whitemouth would have shewn it. an
With great respect, I think the trial Judge in considering o
the facts overlooked the importance of the evidence afforded
by the hydrometric records, shewing as they do that the (1
flood in question was due to an exceptional precipitation of t(';
rain.
e s
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60 D'L_R‘] DOMINION LAW REPORTS

I would allow the appeal, set aside the judgment entered
for the plaintiffs in each suit and enter verdicts for the de-
fendant. The plaintiff in each suit must pay the costs in
the Court of King’s Bench and also the costs in this Court.

Since writing the above, the very late decision of the
Privy Council in Gerrard v. Crowe has come to my attention,
That case is briefly noticed in [1920] W.N. 371. The case
decides that a riparian owner may by artificial works on his
own land protect his land from a flood, and as long as he
does not obstruct a natural flood channel or interfere with
the alveus of the stream, even though the effect of the
works is to increase the volume of water flowing over the
land of another person on the same stream, the last men-
tioned person has no cause of action against him.

Cameron, J.A., would allow the appeal.

Fullerton, J.A.:—The plaintiff is the riparian owner of
land on the Birch River. The defendant is a body corporate,
incorporated by ch, 22, statutes of Manitoba 1913,

For the purpose of supplying water to the City of Winni-
peg, the defendant acquired a right of way from Shoal Lake
to the city of Winnipeg and constructed thereon an aqueduct
and a railway.

Paragraph 7 of the statement of claim alleges that “For
the purpose of carrying water from the said right of way
and of draining certain swamps and low places situated on
the said right of way or adjacent thereto or affecting the
same, the defendant constructed or caused to be constructed
during the period aforesaid (1913-1919) certain ditches and
drains along or near such right of way or from swamps or
low places affecting the same, and caused the said ditches or
drains to empty into the said Birch, Boggy and Whitemouth
Rivers, and has ever since kept and continued the said
ditches and drains and intends to continue the same.”

Plaintiff further alleges that the said ditches and drains
have diverted into the said Birch River and its tributary,
the Boggy River, a greatly increased volume of water, and
claims that as a result of such floods and the probable an-
nual repetition of the same, the land of the plaintiff, situate
on the Birch River, has been rendered worthless for farming
and the value thereof much diminished. On the trial judg-

ment was given in favour of the plaintiff,

The defendant contests its liability on three grounds:—
(1) Because it has not been proved that the construction of
the drains and ditches caused the damage complained of.
(2) Because the defendant had at common law the right to
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| Man. construct them. (3) Because in any event the statute auth-
; CA orised their construction, and the same was done without
[ = negligence.
' 30 RoMANICA The trial Judge has found as a fact that the damage to
I (;.n.\;n.u the lands of the plaintiff “was caused by the waters diverted
I i wissiees  into the Boggy and Birch Rivers from the defendant’s
{ Warer  ditches.” He says: “But for the diversion the water would
& DISIRCT  yot, in my opinion, have risen higher than the top of the
: bank, or even that high.” I am unable to find in the record
any evidence which will justify such a finding.
ot From Mile 94 on the defendant’s right of way westerly
;‘ the slope of the land is westerly. At Mile 84 the right of
way first touches the Boggy River and speaking generally
follows the line of the Boggy River to about Mile 77, where
" the Boggy River runs into the Birch River. The right ol
way from Mile 77 follows the line of the Birch River west-
lis erly to Mile 74, where the Birch River turns towards the
| north-west. Along the portion of the right of way near the
Birch and Boggy Rivers the land was very wet and for the
most part muskeg. In order to protect the aqueduct it was
l 4 necessary to drain, and for that purpose catch water ditches
B were constructed along the right of way from Mile 94 to

! Mile 74, and at points where there were depressions off-tak:
ditches were made leading into the Boggy and Birch Rivers.
The land of the plaintiff is situate on the Birch River some
miles to the north-west of Mile 74 and it was said in argu-
ment 30 miles from Mile 88,

The evidence of the plaintiff and his witnesses go to shew
that after the construction of the ditches in question the
. flow of the water in the Birch River was considerably greate
y than before. These ditches were completed in 1914, and the
A flooding complained of occurred in July, 1919, The Birch
i River flows into the Whitemouth River. At the trial the
i plaintiff put in evidence Government records shewing th:
! daily discharge of the Whitemouth River at Whitemouth
covering the years 1912-1919, which certainly do not bear
out the evidence of the plaintiff and his witnesses., These
records shew little change in the flow of water before and
after 1914 in the Whitemouth River except in July, 1919,
when the largest flow in any of these years is recorded, due,
as the evidence shews, to a very heavy rainfall. McColl, the
expert called by the plaintiff, says: “The effect of drainage
work is two-fold: It removes water which was stagnant, and
it enables water which having found its way into the stream
to flow fast. Consequently, when drains have been con-

—e g

S




LL.R.

auth-

thout

ge to
erted
ant’s
vould
[ the
reord

terly
1t of
rally
here
it of
vest-
the
* the
' the
was
ches
4 to
taki
rers,
ome
rgu-

hew
the
ate
the
irch
the
th
uth

60 D.L.R.] DOMINION LAW REPORTS

structed, there will be an increased run-off, in flood periods,
if any additional water supply has been tapped. There
would be, necessarily, a decreased run-off in dry periods.”
On the crucial question he says: “It is impossible to say
whether any flooding would have occurred had no construc-
tion work been done at all. It is also very evident that the
drainage work is a factor in the flooding. How great a
factor it is difficult to determine. Observations, extending
over long periods of years, would be necessary to determine
accurately how great a factor this drainage work is in the
flooding damage to this property. It certainly is a factor.”

In the face of this evidence it seems to me impossible to
uphold the finding of the trial Judge that the damage to the
lands of the plaintiff was caused by the waters diverted into
the Boggy and Birch Rivers from the defendant’s ditches.

If I am right in this view, that disposes of the case, As,
however, there are some fifty other similar actions depend-
ing on the result of this case, it may be advisable to deal
with the other points raised on the argument, either of
which in my opinion afford a complete answer to this action.

The first point is that the defendant was justified at com-
mon law in doing what it did. No case was cited in argu-
ment and I have been unable to find any which holds that
the owner of land who by means of ditches carries the sur-
face water from his land into a public river, which is the
natural and only outlet for such water, is liable in damages
to the riparian owners below him whose land may be thereby
at certain periods flooded.

In 30 Am. & Eng. Encyc. of Law, at p. 343, the law 1s
stated thus:

“Watercourses are the means which nature has provided
for the drainage of the country through which they pass,
and from the natural servitude of lands upon a watercourse
to receive the waters flowing therein from the land above,
springs the right of the owner of upper lands to have the
surface water from his lands, of which the watercourse is
the natural outlet, drained into and carried off thereby. . .
Hence it is well settled that the owner of lands drained by a
watercourse may change and control the natural flow of the
surface water thereunto and by ditches and other artificial
means accelerate the flow or increase the volume of surface
water which reaches the stream; if he does this in reason-
able use of his own premises.”

Coulson & Forbes on Waters, p. 155: “A riparian owner
is not only entitled to have the waters of a stream passing
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through his lands flow to him in its natural state so far as
it is a benefit to him, but he is also bound to submit to
receive it so far as it is a nuisance to him by its tendency
to flood his lands. Unless, therefore, the flow of the stream
is increased or diverted to his prejudice by some unauthor-
ised act, either of proprietors above or below him, he has no
remedy, but must submit to what is the result of natural
causes.”

While I think the defendant had at common law the right
to construct the drains in question, it is unnecessary to de-
cide the point in this case because the statute specifically
authorises their construction and it is admitted that the con-
struction was carried out without negligence. On cross-
examination McColl was asked:

“Q. Has the district in its scheme of drainage followed a
reasonable scheme, in your opinion? A. Certainly. I be-
lieve the purposc was to drain your right of way, and they
have certainly followed out a reasonable scheme all the way
through. I am not finding any fault in any way with the
engineering on the work. Q. Does the work appear to you,
from your study of the exhibits, and your knowledge and
experience in being over the line, that they have endeavoured
to run the water into its natural channels? A. You have
turned the water into the most satisfactory outlet that could
be utilised for the drainage of the railway, into the channels
of the Boggy and the Birch. Q. And into the channels of
the Boggy and the Birch were the natural channels for the
drainage of that district to get away? A. The rivers were
the natural outlet of the drainage for that district.”

In Geddis v. Proprietors of Bann Reservoir, 3 App. Cas.
430, Lord Blackburn at pp. 455, 456, lays down the law as
follows :—“For I take it, without citing cases that it is now
thoroughly well established that no action will lie for doing
that which the legislature has authorised, if it be done with-
out negligence, although it does occasion damage to anyone ;
but an action does lie for doing that which the legislature
has authorised, if it be done negligently. And I think that
if by a reasonable exercise of the powers, either given by
statute to the promoters, or which they have at common
law, the damage could be prevented it is, within this rule
‘negligence’ not to make such reasonable exercise of their
powers. I do not think that it will be found that any of the

cases (I do not cite them) are in conflict with that view o!
the law.”
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60 D.L.R.] DOMINION LAW REPORTS

The only thing suggested that might have been done here
to prevent the damage, was the dredging of the rivers. This
would be impracticable from the point of view of expense
alone, and moreover the defendant had no power to inter-
fere with the bed of the rivers the title to which is in the
Crown. I would allow the appeal and dismiss the action.

Dennistoun, J. A.:— I agree that the appeal should be
allowed and will add a brief note to what has been said by
other members of the Court.

The plaintiff, a farmer, claims dai..ages for flooding his
riparian lands by reason of an increased volume of water
brought down the Birch River in July, 1919, for which the
defendant’s drainage ditches are said*to be responsible.

The ditches are many miles from the plaintiff’s land and
discharge into the Birch and Boggy Rivers at different
points, the nearest of which is about 8 miles above the plain-
tiff's farm,

The defendants are a statutory corporation authorised
to build an aqueduct and railway and to construct necess-
ary drains for the protection of such works. It is admitt-
ed the drains have been constructed without negligence,
and it is a fact that they discharge into the channel of a
river which rises in south eastern Manitoba and flows
northerly upwards of 30 miles until it reaches the plain-
tiff’s land, at which point it is about 60 ft. wide and fre-
quently flows with a stream from 3 to 4 feet deep:

This case differs from many which were referred to up-
on the argument of the appeal in that there is no negli-
gence, no direct discharge of water upon the plaintiff’s
land, and no trespass to land suggested.

If instead of being occupied by the defendant’s works
this property had been occupied in the ordinary course of
settlement by a number of persons who proceeded to drain
their respective holdings in the usual and ordinary meth-
ods adopted by the defendants and which are recognised
as redsonable and proper, the situation as it now exists
would have developed, and the surface water from the areas
drained would reach the rivers more rapidly than it did
before the drains were constructed. Even if in such case
the flow of the river at flood periods should be accelerated
I would decline to hold that the common law rights of part-
ies many miles down the river had been injuriously affect-
ed by the exercise of the common law rights of the settlers
above to protect themselves from surface water by conduct-
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ing it as speedily as possible to the natural channel toward-

which it was making its way.

Many cases were referred to upon the argument but |
recail none on all fours with the case at Bar.

In cases like Smith v. Ontario and Minnesota Power Co
(1918), 45 D. L. R. 266, 44 O.L.R. 43; and C. P. R. v.
Parke, [1899] A.C. 535, there was in the one case the build
ing of a dam, and in the other the collection of foreign
water (both authorised by statute) which worked injury
to the plaintiff, and the Courts held that the plaintiff was
entitled to damages for the invasion of his common law
rights.

In the present cage the defendants have done nothing
more than conduct the surface water which comes to the
boundaries of their property to its natural channels, and
there is no complaint as to their manner of doing so from
adjoining proprietors.

I am of opinion that the defendants have done no act
which imposes upon them any obligation to widen or deep
en the Birch River for 30 or 40 miles from the outlets of
their surface water drains. Moreover they have no power
to undertake such a work without legislative authority.

The case of Northwood v. The Corp. of the Township of
Raleigh (1882), 3 O. R. 347, is not in point-

In that case the municipal authorities collected surface
water over a wide area and endeavored to discharge it
through the plaintiff’s land into a stream which was too
narrow at the point of discharge to permit the water to es-
cape without flooding the plaintiff’s land, and the Court
imposed the duty upon them of enlarging the channel, un-
der their statutory powers, and so remove the cause of
complaint.

The Gres Winnipeg Water District does not collect
water, it 1.orely defends its railway embankment and
aqueduct from invading surface water which is a common
law right of all owners of property, and it does no damage
to neighbouring proprietors in so doing.

But there is another ground upon which the plaintiff’s
action fails. He complains of flooding only in July, 1919,
for about 2 weeks. This flood was caused by unusually
heavy rains. The Birch and Boggy Rivers overflowed
their banks from above the defendant’s drains to below the
plaintiff’s land, a distance of over 30 miles. A great exten!
of country was under water, and I can find no evidence that
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the drains dug by the defendants were responsible for the
overflow,

McColl, a civil engineer, was the witness for the plain-
tiff whose evidence was most relied on- He says it is im-
possible to say whether any flooding would have occurred
had no construction work been done at all. Further he says
that while drainage work is a factor in the flooding, how
great a factor it is difficult to determine, and that obser-
vations extending over long periods of years would be nec-
essary to determine accurately how great a factor this
drainage work is in the flooding damage to this property.

The drains in question have been in operation since 1914
and no claim is made that at any period other than the few
days in July 1919 did they cause injury to the plaintiff.
I cannot find any evidence that they caused damage to the
plaintiff, He suffered in common with some 50 other farm:
ers from an unusual and violent rainfall which submerged
the whole country side in the vicinity of these sluggish riv-
ers, a misfortune by no means uncommon in a prairie
Province.

I would like to emphasise the point that the defendants
are not charged with releasing a body of water which had
been previously stored in their neighbourhood, nor are they
charged with collecting water upon their own land to the
detriment of the plaintiff, the case turns solely upon the
method adcpted of dealing with surface water after an
unusual downpour of rain.

Pollcek on Torts 8th ed. p. 132, referring to the immun-
ity of statutory corporations from the doing of author-
ised acts says:—

“But in order to secure this immunity the pcwers con-
ferred by the Legislature must be exercised without neg-
ligence, or, as it is perhaps better expressed, with judg-
ment and caution. For damage could not have been avoid-
ed by any reasonably practicable care on the part of those
who are authorized to exercise the power, there is no right
of action. But they must not do needless harm; and if they
do it is a wrong against which the ordinary remedies are
available.”

There is no evidence that these defendants could by the
exercise of judgment and caution have designed and con-
structed their drains to better advantage for all concerned.

That being the case they are entitled to claim the immun-
ity referred to by Pollock and the plaintiffs have no right
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DOMINION LAW REPORTS [60 D.L.R.

to compensation unless they can find it in the Act which
authorises the defendants to construct their works.

I would allow the appeal with costs and dismiss the
actions with costs.

Appeal allowed

OTTAWA ELECTRIC R, CO. v. BOOTH.

Supreme Court of Canada, Davies, C.J., Idington, Duff,

Anglin
Brodeur and Mignault, JJ. December 17, 1920.

New Trial (§11.—8)—Negligence—Street Railway Crossing—Duty
of Pedestrian to Look and Listen Before Crossing—Failure 1o
Instruct by Trial Judge—Misdirection,

There is no authority for the proposition that a duty to look and
listen before crossing a railway or tramway track exists under
all circumstances. A person is bound to exercise reasonable
care having regard to all the circumstances of the case, and u
refusal on the part of the trial Judge to instruct the jury that
it was negligence not to have looked and listened before cross

ing a street car track is not misdirection for which a new trial
will be granted.

[Dublin Wicklow and Wexford R. Co. v. Slattery (1878), 3 App
Cas. 11556; Grand Trunk R.Co. v. McAlpine 13 D.L.R. 615
16 C R.C, 186, [1913] A.C, 838; Wabash R, Co. v. Misener (1906)

48 Can. S.C.R. 91 referred to. See Annotation, Negligence, 10
D.L.R. 615.]

APPEAL from the judgment of the first Appellate
Division of Ontario dismissing an appeal from the judgment
of Mulock, C.J. Ex., entered on the findings of the jury,
awarding damages to the amount of $11,600 to the widow
and children of Werner L. Booth for his death which the
jury found to have been caused by the negligence of the
defendants.

D. L. McCarthy, K.C., for appellant.

A. E. Fripp, K.C., for respondent.

Davies, C.J. (dissenting):—We have not the advantage
of having any reasons given by the Appeal Court for the
judgment appealed from, though the amount of $11,600
found by the jury and for which judgment was entered by
the trial Judge was reduced to $10,000,

1 understood from Mr. McCarthy, counsel for the ap-
pellants, that the same points in support of the appeal were
taken and argued by him in the Appeal Court as were taken
and argued before us.

There is a double track of the defendant’s railway on
Elgin St., Ottawa, on which the cars of the defendant ran

north and south, but no tracks on Slater St. which crosses
it.
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The facts and circumstances of the accident, as I gathered
them from the statements of counsel and from the trial
Judge's charge and the evidence are substantially these:

The deceased was a clerk in the Militia Department which
then occupied a building on the south side of Slater St., about
150 ft. east of Elgin St., and, on the morning of the day in
question for the purpose of reaching his office, two blocks
distant, he, in company with two fellow clerks, Peary and
Deblois, boarded a south bound Elgin St. car at the corner
of Queen St., all three having transferred from a Queen
St. car,

It was then 8.12 or 8.13 a.m. and Booth and his fellow
clerks were due at their office at 8,15 a.m., and there was
a penalty attached to their being late. Consequently all
three were “hurrying.”

Street cars in Ottawa stop at the opposite or far side of
the street intersections and as the car approached Slater
St. one of them signalled for it to stop and as it was slowing
up preparatory to stopping but before it had been brought
to a stop, that is while it was still moving, Booth and his
companions alighted. Booth left the car a second or two
pefore the others and had proceeded about three ft. when
the other two alighted. After leaving the car Booth “ran,”
according to some witnesses, “trotted” according to another
witness, or “walked briskly” according to another witness,
but whether he “ran,” “trotted” or “walked briskly” he cer-
tainly, according to all, went rapidly with his head down or
bent forward round the rear end of the car which he had
left, towards the east and almost immediately came in con-
tact with a north bound car on the east track, his head
striking the car and sustaining the injuries from which he
subsequently died.

When Booth alighted from the south bound car, it and
the north bound car were “practically,” that is, almost over-
lapping, and both cars were moving. Both cars are of the
same type, being 30 ft. in length with vestibules at either
end and crosswise seats, and the bodies of both overhang
the rail twenty inches, so that when both cars are over-
lapping, the devil-strip being 4 ft. 8 inches wide, there is a
space of only 16 inches between them. When, therefore,
after leaving the south bound car, Booth moved rapidly
around the rear end of it with his head down or bent for-
ward, he came almost immediately in contact with the north
bound car, that is to say, he had to travel only some 7 or

6—60 D.L.R.
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8 or, at the most, 9 ft., that is the width of the wester
track (4 ft. 8 inches) plus the width of the devil-strip les
the overhang of the north bound car (20 incher) and o
this distance he had travelled some 3 ft. before his com
panions left the car.

There was no congestion of traffic at the street inte:
section at the time of the accident. There was neithe
vehicle nor pedestrian on the crossing. No one got on th:
south bound car and no one left it but Booth and his tw:
companions and as these alighted while the car was ir
motion it went on over the crossing without stopping. N
one got off the north bound car, and as there was no on
awaiting at the crossing to get on, it also passed over th:
crossing without stopping. As the morning was fine, ther
was nothing, therefore, in the condition of the weather, th:
traffic, the street, the tracks or the cars in any way con
tributing to the accident.

By R. 5 of the Schedule to ch. 76, 1894, (Ont.) by which
statute the operations of the defendants are governed, eac!
car is required to be supplied with a gong which is to b
sounded when the car approaches to within 50 ft. of :
crossing, but there is no requirement that the gong shal
be sounded continuously until the crossing is passed. B
R. 99, however, of the Company’s Rules and Regulation:
for the government of its employees given in evidence o
behalf of the plaintiffs, the motorman is directed to sound

the gong on approaching a street crossing at least 25 yard
therefrom, and to continue such sounding until the crossin
is passed as a warning to the public who may be walking o
driving on, or dangerously close to, the company’s tracks.

The jury found the defendants guilty of negligence cau
ing the accident, and that such negligence consisted i
“Omittance of sounding gong and car travelling at exce
sive speed at crossing,” and no negligence on the part
deceased causing or contributing to the accident.

The findings of the jury as to the negligence of the d«
fendants which caused the accident are not and could n
be called in question on this appeal.

What is contended for, and it seems to me the only cor
tention that can be successfully advanced here, is that t!
trial Judge misdirected the jury on the point of the d
ceased’s duty (when crossing around the rear end of th
car he had left and before attempting to cross the devil
strip, as it is called, between the two tracks), to look and sce
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60 D.L.R.] DOMINION LAW REPORTS
whether any north bound car was coming along that track.

The trial Judge on this point charged the jury as fol-
lows:—

“Then you come to question number three, as to the de-
ceased man’s conduct. If a man is walking along the
street and he sees a street car coming in a way that is
negligent, it is his duty to avoid, if he can, the consequence
of that negligence. The duty of the deceased was to
exercise care when seeking to cross the easterly track; he
should be reasonably on the lookout but the law has never
said, and it is not the law, that you are bound to stop, look
and listen before crossing a track upon which there may
be a train or a car. You must exercise reasonable care,
and what would be ‘care’ under one set of conditions, might
not be ‘care’ under another; so the test always is, where
damage is sought to be recovered because of negligence in
a railway accident, whether the plaintiff, under the cir-
cumstances of that particular case, was reasonably careful,
was he acting as a man of ordinary prudence?

If the gong was not ringing, then what negligence was
the deceased guilty of? If the gong was not ringing, was
that circumstance sufficient to tell him that he might with
safety cross those tracks; there was no car coming? Is
that the meaning to be attached to the non-ringing of the
gong at a place where it ought to be rung? If the non-
ringing of the gong, when it ought to be rung, is an in-
vitation to cross, an intimation he might safely cross, then
what negligence would the man be guilty of if, under those
circumstances he chooses to step across the tracks?

1 mention these matters for your consideration. You
must determine questions of fact, and you have to ask your-
selves, what would a reasonable man do under the circum-
stances, what interpretation would he place upon the fact
that a warning was not given—if that was the case? Iam
not saying there was not a warning given; but if there was
no warning, what interpretation would a reasonable man
place upon that circumstance ?”

At the close of the Judge's charge, the defendants’ coun-
sel took exception to that part of it relating to the de-
ceased’s negligence, saying:—*“I submit your Lordship told
the jury that if the gong was ringing and the man attempted
to pass across the east track he was acting imprudently. I
submit your Lordship should have told the jury, whether
the gong was ringing or not, if he attempted to cross the
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i Cin. east track at that point without care, without looking o: Mis(
jx 8.C. listening, he was acting imprudently.” livel
}! i The answer of the Judge was:— wha
i ..(,),'.'(‘,'.ﬁ, “Gentlemen of the jury: Mr. McVeity wishes me to tell "
i R.Co. You that whether the gong was ringing or not, it was the upol
i \ duty of the deceased to have exercised care in crossing the F, dow
| BooTH.  oagt bound track. The question of exercising care is a upol
y question of fact and you must say, assuming the gong was atte
| not rung, whether the deceased was acting reasonably in . mus
i doing what he did. It is not a question of law whether he H cuse
acted reasonably, it is a question of fact, and for you to 1 ing
‘ determine. I cannot set up a standard, and the Court can i the)
not set up a standard of facts which become so rigid as to 3 ger,
determine the law; it remains a question of fact always p 1
whether the party exercised reasonable care or did not.” 3 opir
I respectfully submit that, under the circumstances, the leag
general charge that, assuming the gong was not rung, the cun
jury must find whether the deceased was acting reasonably § stit
in doing what he did without directing them specifically on " for
the question of his duty to look and see whether there was ! It
a car approaching from tl e south along the eastern track 3 dut;
was misleading, and the more especially as he had alread; : tem
told them “that the law has never said and it is not the law i | stre
that you are bound to stop, look and listen before crossing 9 as
a track on which there may be a train or car.”It is true the ' of ¢
American rule, adopted in several of the States of the Union, i 3 eac
requiring a person about to cross a railroad or car track sen
to stop, look and listen, has not, to my knowledge, been - one
directly formulated or adopted by our Courts, but that part or '
of it requiring a person so situated to look and see whether ! the
a train or car is approaching has been adopted. joir
i Now in view of the deceased’s knowledge that the cars J ing
of the company ran up the line he was about to cross every 1
; few minutes, I submit that the Judge should have told the dec
i‘ jury it was the duty of the deceased, after crossing around in
the rear end of the south bound car, not to attempt crossing doe
the track of the north bound cars without looking to see Chi
if a car was approaching. rail
! If there were any facts or circumstances which might jud
‘{; excuse the deceased from discharging that duty, they might 0"1‘
possibly be left to the jury under proper direction to deter- P
| mine. Here there were no such facts suggested. pel
j I respectfully submit that this Court has already de- N
!
|

cided the very point in the case of the Wabash R. Co. v. e




LL.R.

g or

0 tell
8 the
¢ the
is a
' 'was
ly in
ir he
u to
can
18 to
vays
”
the
“h
ably
7 on
was
rack
ady
law
sing
the
ion,
ack
een
)art
her

ars
ery
the
ind
ing
see

tht
rht
er

T

U SR Ve 2}

R

60 D.LR.] DOMINION LAW REPORTS
Misener (1906), 38 Can. S.C.R. 94. In that case, in de-
livering the opinion of the majority of the Court, I stated
what we thought the law was, as follows, at p. 100:—

“I do not desire, even by implication, to cast a doubt
upon the reasonable and salutary rule so frequently laid
down by this court as to the duty which the law imposes
upon persons travelling along a highway while passing or
attempting to pass over a level railway crossing. They
must act as reasonable and sentient beings and, unless ex-
cused by special circumstances, must look before attempt-
ing to cross to see whether they can do so with safety. If
they choose blindly, recklessly or foolishly to run into dan-
ger, they must surely take the consequences.”

I would not, of course, have quoted and relied upon an
opinion of my own unless it had the approval of my col-
leagues, and in that case my opinion was expressly con-
curred in by my colleagues Idington and Duff, JJ., con-
stituting a majority of the Court, which is my only reason
for quoting it.

If that is a correct statement of the law respecting the
duty of persons travelling a highway while passing or at-
tempting to pass over a level railway crossing, how much
stronger is the reason for applying the law to such a case
as we have before us here where there are double tracks
of a street railway, only a few feet apart, with cars passing
each other north and south every few minutes and a pas-
senger, with full knowledge of these facts, alighting from
one car and passing around its rear either “ran” or “trotted”
or “walked briskly” across the devil-strip, whichever pace
the jury accepted as his, in the attempt to cross the ad-
joining track without looking to see if a car was approach-
ing,

It has been suggested that the often cited Slattery case
decided by the House of Lords (1878), 3 App. Cas. 1155, is
in point and governs this case. I respectfully submit it
does nothing of the kind. As Lord Cairns, the Lord
Chancellor, who voted with the majority in dismissing the
railway company’s appeal, so clearly pointed out in his
judgment at p. 1162 and again at p. 1165 of the Report, the
only question before their Lordships in that appeal was (at
p. 1162) “whether the verdict should be entered for the ap-
pellants, the defendants, in the action.” There was no
question before their Lordships as to whether the verdict
was against the evidence or the weight of evidence or of
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misdirection by the trial Judge, or of a new trial bein;
granted. His Lordship at p. 1166 of his speech says:—
“If a railway train, which ought to whistle when passin

through a station, were to pass through without whistling,

and a man were, in broad daylight, and without anything
either in the structure of the line or otherwise, to obstruc!
his view, to cross in front of the advancing train and to b
killed, I should think the Judge ought to tell the jury tha
it was the folly and recklessness of the man, and not th:
carelessness of the company, which caused his death. Th
would be an example of what was spoken of in this Hou
in the case of Jackson v. The Metropolitan Railway Con
pany, 3 App. Cas. 193, an incuria but not an incuria dan
locum injuriae. The jury could not be allowed to conne
the carelessness in not whistling, with the accident to ti
man who rushed, with his eyes open, on his own destru
tion.”

That statement of his Lordship appears to me peculiai
applicable to the case now before us, and I think it clex
from what he says on p. 1165 of the Report that, if the
question of whether the verdict was against the eviden
or the weight of evidence was open in the House of Lord
he would “without hesitation be of opinion that a verd
more directly against evidence I have seldom seem.”

I do not think this Slattery case at all adverse to ti
appellants in the appeal at Bar, but rather the contra:
as if it had been open to their Lordships to grant a new trial
the Lord Chancellor would have indisputably voted f
granting it.

If I am right, as I think I am, in my statement of 1
law as to the duty of a person attempting to cross one !
the double track of car lines of the defendants appellant
under the circumstances in which the deceased attempi
to do, to look before crossing whether a car was &
proaching, then the defendants’ right to have the ju
specifically instructed on the point is clear, and the appcul
should be allowed and a new trial granted.

Idington, J.:—1I think the trial Judge’s charge was qui
sufficient to enable the jury to understand their duties i
regard to the question of contributory negligence, as w:
as all else in the case, even before counsel for the defer
took the exception he did.

And then the trial Judge repeated concisely all that nee!,
as matter of law, he said on such a subject. I do not think
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that there is any reasonable ground for complaint or any
need for a new trial.

1 would, therefore, dismiss the appeal with costs.

Duff, J.:—This appeal should be dismissed with costs. No
doubt there is evidence pointing with little uncertainty to
the conclusion that the unfortunate victim of the accident
out of which the litigation arose did pass behind the car
from which he alighted and went towards the parallel track
where the car was advancing by which he was struck with-
out looking ahead of him or taking any precaution to meet
the risk of collision with vehicles on that side. It was a
question for the jury whether that was or was not negli-
gence which was the causa causans of the accident; on the
other hand it was for the jury in passing upon that question
to consider whether or not the gong was rung and whether
or not the north bound car was, having regard to the cir-
cumstances and the locality, moving at an excessive speed.
I am inclined to think that the concrete question on which
the jury ought to have been asked to concentrate their at-
tention was whether if they found the issue of reckless
want of precaution on the part of the victim in favour of
the company, and the issues touching the ringing of the
gong and the speed of the car in favour of the plaintiff, the
real cause of the plaintiff’s injury was the recklessness of
the victim, or the negligence of the company in respect of
speed and failure to give warning, Whether or not, in
other words, notwithstanding the recklessness of the vie-
tim he would probably have been roused to attention if
the motorman had exercised proper prudence in respect of
speed and given due warning by sounding the gong. The
trial Judge seems rather to have directed the attention of
the jury to a somewhat different question, namely, whether
the victim was misled by the fact that the gong was not
sounded into thinking that the line on that side was clear.
That was no doubt a proper point for the jury to consider
but I am inclined to think, having regard to the evidence
as a whole, it was not the precise point of fact on which
the jury ought to have considered the case to turn. That
question was, I think, to adopt the language of Lord Cairns
in Slattery’s case, 3 App. Cas. at p. 1167, whether the
failure to sound the gong coupled with the excessive speed
of the car on the one hand or, on the other hand, the want
of reasonable care on the part of the deceased, was the
causa causans of the accident.
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These considerations, however, do not afford a sufficient
ground for allowing the appeal. There was no misdirection,
that is to say, there was no mis-statement of the law; on
the contrary the trial Judge's statement of law was ac-
curate, and the trial Judge was not asked to suggest to the
jury that they should consider the case from the point of
view of the above observations. The counsel for the com-
pany evidently preferred to have the jury consider the case

from the point of view suggested in the charge of the trial
Judge.

Anglin, J.:—W. L. Booth, the husband of the adult, and
father of the infant plaintiffs, died as the result of injuries
sustained by his being struck by a tramcar of the appel-
lant company. At a second trial of this action, brought
under the Fatal Accidents Act (R.S.0. ch. 151) the plain
tiffs recovered a verdict for $10,000 for the damages re-
sulting to them and $1,600 to cover costs of nursing, medical
attendance and hospital expenses. By an unanimous judg
ment a divisional Court of the Appellate Division upheld
this verdict as to the award of $10,000, but disallowed the
item of $1,600 because not covered by the statute,

The defendants now appeal from this judgment, Mr
McCarthy, representing them, very frankly conceded that
he could not hope successfully to attack the findings of
negligence against his clients,—excessive speed of a tram
car and omission to sound its gong when approaching
crossing—but he contended that the proximate cause of the
injuries to the late Booth which resulted in his death wa-
not any fault of theirs but his own recklessness and he also
strongly urged that there had been misdirection on the
issue of contributory negligence raised by the defence,

On alighting from a south bound car at the corner of
Elgin and Slater Sts., in the city of Ottawa, Booth crossc |
immediately behind it and was struck by a north boun!
car, which the jury found was travelling at an excessiy«
speed and without sounding the gong as prescribed by the
company’s rules, Failure to take reasonable precautions
before stepping on to the eastern or north bound track
after passing behind the street car was the negligence
charged by the defendants against the deceased,

The misdirection alleged by counsel for the appella: t
consists in the omission of the Chief Justice of the Ex-
chequer Division, who presided at the trial, to instruct the
jury that if the deceased failed to look and listen before at-
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tempting to cross the eastern track he was negligent.

The Judge had told the jury that “it is not the law that
you are bound to stop, look and listen before crossing a track
on which there may be a train or car.”

Counsel for the plaintiffs suggests that this observation
was elicited by some statement to the contrary made by
counsel for the defendants in addressing the jury—and
that was not improbably the case. The Judge immediately
added:—

“You must exercise reasonable care, and what would be
care under one set of conditions, might not be care under
another; so the test always is, where damage is sought to
be recovered because of negligence in a railway accident,
whether the plaintiff, under the circumstances of that par-
ticular case, was reasonably careful, was he acting as a man
of ordinary prudence.”

Afterwards he practically told the jury that if the gong of
the north bound car was ringing and, presumably was
heard by him, there would be no excuse for the deceased
doing what he did, but added that they should ask them-
selves whether the omission to ring the gong, if they
should find it had not been sounded, might be regarded
by the deceased as an intimation that he might safely
cross; and he concluded this part of his charge with these
words :—

“] mention these matters for your consideration. You
must determine questions of fact, and you have to ask
yourselves, what would a reasonable man do under the
circumstances; what interpretation would he place upon
the fact that a warning was not given—if that was the
case? 1 am not saying there was not a warning given;
but if there was no warning, what interpretation would a
reasonable man place upon that circumstance?”

Counsel for the defendant took the following exception
to the charge:—*I submit your Lordship should have told
the jury, whether the gong was ringing or not if he at-
tempted to cross the east track at that point without care,
without looking or listening, he was acting imprudently.”

The Chief Justice thereupon added this observation:—
[See judgment of Davies, C.J., ante p. 84]

Counsel for the appellants urges that the refusal to state
explicitly that it was the duty of the deceased to look and
listen as the standard of care which the circumstances im-
posed upon him was misdirection in view of the explicit
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statement that it was not the law that a person about {0
cross a track on which there may be a train or car is boun |
to stop, look and listen and the distinction which was draw
between the case where the gong is sounded and that whe
it is not rung.

There is no authority for the proposition that a duty 1
look and listen before crossing a railway or tramway trac
exists under all circumstances. No doubt ordinary pru
ence would dictate such a precaution unless there was som:
thing exceptional to warrant a belief that it was unnec
sary or to excuse its not being taken. But the directi
of the Chief Justice was strictly in accord with the law, T!
only standard is “reasonable care, having regard to all t}
circumstances.” If under the circumstances the duty «
taking reasonable care involved looking and listening befor
attempting to cross, the existence of that obligation wa
necessarily implied in the direction given. For aught th:
we know the jury may have found that the deceased i
in fact both look and listen so far as reasonable care r(
quired him to do so and that he nevertheless was not neg
gent in attempting to cross possibly because he failed 11
realise the excessive speed at which the north bound cu
was approaching. Toronto R. Co. v. King, [1908] A.C. 260,
at p. 269. We should not assume the contrary. Neithe
should it be taken for granted that he did not in fact bot
look and listen. }

The whole duty of the deceased was involved in the stat
ment that he was bound to exercise reasonable care havi
regard to all the circumstances. There was, in my opinio
no misdirection—and certainly none of which it can be
predicted that “some substantial wrong or miscarriage ha
been thereby occasioned,” the condition of granting a n
trial for misdirection imposed by sec. 28 (1) of the Ontar »
Judicature Act 1915.

Whether the deceased was or was not negligent und
the circumstances is eminently a question for the ju:
While, if trying the case upon the printed evidence nov
before us, I should strongly incline to think that cont:
butory negligence had been established and should probab
on that ground have dismissed the action, I am not prepar
to hold that on the undisputed facts contributory negligen
of the deceased is so clear that no reasonable jury coul
rcfuse to find it proven—that the verdict negativing
unanimously accepted by the Judges of the Appella
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Divisional Court is so perverse and contributory negli-
gence so indisputably shewn that the trial Judge erred in
failing to take the case from the jury and dismiss the
action. That conclusion would be involved in directing
judgment for the defendants non obstante veredicto either
on the ground of contributory negligence or on the ground
that the only possible conclusion from the evidence as a
whole is that the sole proximate cause of the injuries
sustained by Booth which resulted in his death was his
own recklessness.

Brodeur, J.:—The only ground of appeal which was
argued is that there was misdirection by the trial Judge
in his charge. It is claimed that he has not properly
expressed the law and the obligations of a person crossing
a street car line to stop, look and listen.

On that point the trial Judge in his charge stated in
most emphatic terms that this rule—stop, look and listen
—was not the law of the country, but that the true rule
was that a person must exercise reasonable care, and wha
would be care under one set of conditions might not be
care under another; so the test always is when damage
is sought to be recovered because of negligence in a rail-
way accident, whether the plaintiff, under the circum-
stances of that case, was acting as a man of ordinary
prudence.

In the present case the plaintiff was alighting from a
south bound car on Elgin St. in Ottawa, and passed be-
hind this car and tried to cross over the other track on
which a car was running by which he was struck.

It is claimed on the part of the company that the man
was negligent because he should have looked and listened.

On the other hand, it was stated that the failure to
sound the gong on the part of the railway company was
the real cause of the accident.

After the jury was charged, objection was made and
it was stated that the jury should have been told that
whether the gong was rung or not if the victim attempted
to cross the track at that point without care, without
looking or listening, he was negligent. His Lordship, the
trial Judge, in view of this objection, took up the question
again and stated to the jury “the question of exercising
care is a question of fact and you must say, assuming the
gong was not rung, whether the deceased was acting
reasonably in doing what he did.”
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It seems to me that after such a charge it cannot b
contended that there was misdirection.

The appeal having failed on the point raised, it should
be dismissed with costs.

Mignault, J.:—The argument of Mr. McCarthy for the
appellant was chiefly directed to shew that there had
been misdirection by the trial Judge in his charge to the
jury, but he also argued that the verdict that the decease(
was not guilty of contributory negligence was one which
the jury could not reasonably find and should be dis-
regarded and the plaintiff’s action dismissed.

The alleged misdirection was in reference to the duty
of reasonable care incumbent upon the deceased when,
after alighting from the south bound tramcar on the west
side of Elgin St., Ottawa, at its intersection with Slater
St., he attempted to cross the tracks on the east side of
the street in order to continue east on Slater St. to the
building occupied by the Militia Department, and was
struck by a car of the appellant going north. The jur:
found as a fact that the gong of the north bound car had
not been sounded as the car approached Slater St. and
that it was travelling at an excessive speed at the cross
ing. The trial Judge gave in his charge the followin;
instruction to the jury as to the duty of the deceased to

exercise reasonable care: [See judgment of Davies, C.J.,
ante p. 83]

And further on the Judge said:—

“Now as to the alleged negligence of the deceased man.
Was it negligence on his part to have stepped into a point
of possible danger, under the circumstances of this case?
What would a reasonable man have done under the cir
cumstances that you may find to have existed at that
time? Suppose that the bell was ringing; was Booth exer-
cising reasonable care, under the circumstances, in step-
ping in front of that car, or running against it, or however
it happened? It would seem to have been a highl
dangerous and imprudent act, if the gong was ringing,

and if he heard it, or ought to have heard it; it would be
running a terrible risk on his part with the sound of the
gong so near at hand for him to go beyond the protection
of the car that was moving away and step across the
devil-strip in front of the approaching north-bound car.
If that gong was ringing what excuse had he for putting
himself in that place of danger; doing what led to his
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death?

If the gong was not ringing, then what negligence was
the deceased guilty of? If the gong was not ringing,
was that circumstance sufficient to tell him he might with
safety cross those tracks, there was no car coming? Is
that the meaning to be attached to the ncn-ringing of
the gong at a place where it ought to be rung? If the
non-ringing of the gong, when it ought to be rung, is an
invitation to cross, an intimation he might safely cross,
then what negligence would the man be guilty of if, under
those circumstances, he chooses to step across the tracks?”

Counsel for the defendant, after the charge, objected that
the Judge should have told the jury that whether the gong
was ringing or not, if the deceased attempted to cross the
east track at that point without care, without looking or
listening, he was acting imprudently, and the trial Judge
again addressed the jury as follows: [See judgment of
Davies, C.J., ante p. 84]

Taking all these passages of the trial Judge’s charge, to-
gether with the one I will quote further on, I am of opinion
that the jury was not misdirected. The trial Judge told
them that the deceased was bound to exercise reasonable
care, that what would be care under one set of conditions
might not be care under another, that the question was
whether the deceased, under the circumstances of this par-
ticular case, was reasonably careful, or was acting as a man
of ordinary prudence would have done.

In Toronto R. Co. v. King, [1908] A.C. 260, a case where
a man driving across a street in front of an approaching
tramcar was struck and killed, their Lordships of the Judi-
cial Committee were of the opinion that the deceased was
not clearly guilty of that “folly and recklessness” causing
his death to which Lord Cairns referred in Dublin, Wicklow
and Wexford R. Co. v. Slattery, 3 App. Cas. 1155, at p. 1166,
and they add (p. 269) the following observations which are
very pertinent to the present case:—

“It is suggested that the deceased must have seen, or
eught to have seen, the tramcar, and had no right to assume
it would have been slowed down, or that its driver would
have ascertained that there was no traffic with which it
might come in contact before he proceeded to apply his
power and cross the thoroughfare. But why not assume
these things? It was the driver’s duty to do them all, and
waffic in the streets would be impossible if the driver of
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each vehicle did not proceed more or less upon the assump
tion that the drivers of all the other vehicles will do wha
it is their duty to do, namely, observe the rules regulatin
the traffic of the streets. To cross in front of an approach
ing train, as was done by the deceased in Slattery’s cas
(3 App. Cas. 1155, at p. 1166), is one thing; to cross in fron
of a tramcar bound to be driven under regulations such a
those above quoted, at such a place as the junction to thes
two streets, is quite another thing.”

Mr. McCarthy referred us to the decision of the Judicia
Committee in G.T.R. Co. v. McAlpine, 13 D.L.R. 618, [1913]
A.C. 838, 16 C.R.C. 186, where their Lordships found that
the trial Judge had misdirected the jury as to the duty t
exercise care incumbent on persons crossing a railway track
and their Lordships (speaking by Lord Atkinson as in th
case of Toronto R. Co. v. King) observed that the tria
Judge had not pointed out to the jury that it was necessary
in order that the plaintiff should recover, that the omission
to whistle or to give the warning or both combined, and not
the folly and recklessness of the plaintiff himself, caused
the accident, and they add, at p. 624 :—

“For all that appears, the omission to whistle might not
have contributed in any way to the happening of the acci
dent. The jury, instructed as they were, may well have
been under the impression that the two alleged breaches by
the company of its statutory duties—the two faults of whicl
the jury found them guilty—rendered them liable whethe
or not those faults caused to any extent the injury to th
plaintiff or the contrary.”

Here the trial Judge, after his charge, acceding to a
objection made by counsel on behalf of the defendant that
if the jury found the defendant guilty of negligence they
should consider whether that negligence has caused th:
accident, stated to the jury as follows:—

“Gentlemen of the jury: Mr. McVeity is quite right in
the point he has taken. I thought I made it pretty clear
but no doubt omitted to do so. Speaking of acts of.negli
gence, 1 have all along had it in my mind, and referred to
acts of negligence which caused this accident. The defend
ants are only liable for such negligent acts as caused the
accident ; so when I say if you find that the defendants
omitted to ring the gong, or the north-bound car was going
at too high a speed, yvou will only answer ‘Yes’ to question
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number one if you think that either of those acts of negli-
gence caused the accident.”

I must therefore conclude that the trial Judge's charge
to the jury, measured by the test laid down by the Judicial
(Committee in both these cases, was a proper one and in
offect left to the jury to decide, and it was eminently a ques-
tion for them to determine, whether it was the negligence
of the defendant or the folly and recklessness of the de-
ceased which brought about the accident.

On the question whether the jury could reasonably find
that the deceased was not guilty of any negligence which
caused or contributed to the accident, while if I had to decide
that question on my view of the evidence I would experience
very great difficulty in arriving at the same conclusions as
the jury, still this was a question for the jury to decide,
and having held that they were properly directed by the
trial Judge, I cannot say that their finding is so perverse
and unreasonable that it should be disregarded and judg-
ment entered for the defendant.

[ think therefore that the appeal should be dismissed

with costs.
Appeal dismissed.

McCRAE v. LYONS and THOMPSON,

itchewan Court of Appeal, Haultain, C.J.S.,, Lamont and
Turgeon, JJ.A. May 25, 1921,

Animals (8L.D—33)—Stray Animals Act, 6 Geo. V, 1915 (Sask.)
h, 32 [RS8, 1920, ch, 124 |—Lawfully at Large—Damage to
Grain Not Enclosed by Lawful Fence—Damages—Liability of
Owner,

« lawful under the Stray Animals Aect, 6 Geo. V. 1915 (Sask.),
ch. 32, [R.8.8. 1920, ch. 124] to allow animals to run at large,
and where a rural municipality passes a by-law restraining
them from running at large during certain hours of the day,
they are lawfully at large except during those hours, and the
owner is not liable for damage which it is the nature of cattle
ordinarily to do unless the damage is done on land enclosed
by a lawful fence

cKay v. Loucks (1920), 53 D.L.R. 394, followed See Annota-
tion, Animals at Large, 32 D.L.R. 397.)

Fender (§1,=7)=—Animals Impounded—Stray Animals Aet, 6
Geo, V. 1915 (Sask.), ch, R.8.8, 1920, ch, 124 |—Action
for Wrongful Seisure and Detention—Claim Exorbitant—Reliet
from Tendering Amount.

Where animals have been impounded under the Stray Animals Act,
6 Geo. V. 1915 (Sask.), ch. 32, [R.8.8. 1920, ch. 124] and the
damages claimed are exorbitant, and a tender of the proper
amount would have been refused, a tender is unnecessary, and
is no defence to an action for wrongful seizure and detention
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Sask, of such cattle. The only damage for which animals can
_— impounded is the damage done on the occasion on which th
C.A. are distrained.

MoOnas [Campbell v. Halverson (1919), 49 D.L.R. 463, 12 S L.R. 420, jud
IRUCNAR ment of Newlands, J.A., referred to; Graham v. Spettig
S ot (1885), 12 A.R. (Ont.) 261, referred to.)

Tnomrson.

APPEAL by plaintiff from the trial judgment in an a.-
tion for damages for wrongful seizure and detention «
cattle. Reversed.

P. H. Gordon, for appellant.

L. McK. Robinson, for respondent Lyons-

H. E. Sampson, K. C., for respondents Thompson.

The judgment of the Court was delivered by

Lamont, J. A.:— The material facts in this case ar
That on the night of November 12, 1919, the plaintif{s
cattle (some 26 head) were in the unthreshed crop of the
defendant Lyons; that around 10 o’clock pm. the defend.
ant caused the herd to be driven from his place to the farm
occupied by the defendant Louis Thompson, being the
N/W%-27-44-16-W2nd. This farm had, until November 9,
been occupied by Edward Thompson, who had been duly
appointed poundkeeper for that district, and a pound had
been located on the said farm by the council of the munici-
pality. Next day, November 13, the plaintiff saw his an-
imals at Louis Thompson’s farm and was informed th
there was something like $400 damages against the anir
als. On November 15 the plaintiff demanded from Louis
Thompson the immediate delivery to him of his cattle. Thi-
demand was refused. The plaintiff then brought this a
tion for damages against the defendant Lyons and Louis
Thompson, claiming that his cattle had been wrongfully
seized and that he had been unlawfuly deprived of then

In his statement of defence the defendant Lyons alleged
that on November 12, 1919, the plaintiff’s cattle were un-
lawfully at large and were trespassing upon his premises;
that at 10 o’clock at night, while they were so trespassing,
he caused them to be seized and lawfully impounded, and
he counter claimed for $435.75 for damage done to his cr«

bv the said cattle on November 12 and divers ot
0 ~usions.

In his defence Louis Thompson set up that he was e
ployed by Edward Thompson, the duly appointed pound
keeper for that district. He admitted having the custody
of the cattle, also the demand of the plaintiff for their
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delivery to him and his refusal of same. He counter-
claimed for a return of the cattle.

The statement of claim alleges, and it is nowhere denied,
that the defendant Edward Thompson was added as a de-
fendant to the action by order of the Local Master in Cham-
bers of his own motion. In his defence Edward Thompson
set up that he was the duly appointed poundkeeper under
the Stray Animals Act 6 Geo. V, 1915, (Sask.) ch. 32, [R.
S, 8 1920, ch. 124.] and he counterclaimed for a return
of the cattle and payment by the plaintiff of $435.75 dam-
ages, and $267.62 expenses.

At the trial it was established that the municipality had
passed a by-law purporting to restrain animals from runn-
ing at large, the material portion of which is:

“2, The following animals shall not be permitted to run
at large within the areas herein described during the per-
jods named respectively:— (a) Horses and cattle other
than stallions over one year old, bulls over eight months
old, within the limits of the municipality, between the hours
of 8 o’clock and 6 o’clock a.m.”

It was also established that, when Edward Thompson
left the farm on November 9, he left there the defendant
Louis Thompson with express instructions to look after
the pound.

The trial Judge held that the cattle were wrongfully
running at large and trespassing on Lyons’ property at
the time they were distrained, and that such distress was
legal; that, as no amount had been tendered for fees or
damages after the distress, the detention of the animals
was proper, and he dismissed the plaintiff’s action. On
the counterclaim he allowed the defendant Lyons $226.94,
for damage done by the cattle on the occasion in question
as well as damage done on previous occasions, although he
found as a fact that the property of the defendant Lyons
was not enclosed by a lawful fence. From this judgment
the plaintiff now appeals.

I agree with the trial Judge that the by-law was within
the power of the municipality to enact, and was, therefore,
valid. I am also of opinion that the removal of Edward
Thompson from the farm on which the pound was located,
three days prior to the impounding, did not affect the val-
idity of the proceedings. The fact that a man is duly ap-
pointed poundkeeper does not impose upon him the obliga-
tion of being personally present at the pound all the time.
He may absent himself from it from time to time, prov-
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| Sask. ided he leaves a man in charge who can properly fulfil tl .
| R CA duties of poundkeeper; but he will be responsible for t}«
| due performance of the duties.
| e McCras I also agree that the plaintiff’s animals were runniny %
| 1§ Lyoss axp At large at 10 o'clock at night when distrained. Section
1 Trnoursox. 13 [14, as amended by 7 Geo. V., 1917, ch. 34, sec. 45, an | 1

by 9 Geo. V., 1918-19, ch. 53, sec. 5] of the Act provides:--

3
| “14. Any proprietor may distrain any animal that i-: ;
i (a) Running at large in any municipality contrary to the 3
n provisions of this Act, of any by-law of such municipalit )

passed under the provisions of this Act:”

The plaintiff's cattle being unlawfully at large after 3
o'clock in the evening of November 12, the defendant Lyon -
was entitled to distrain them at any time between th:t
hour and 6 o'clock the following morning. The distraint
and the impounding were, therefore, lawful.

The next question is, were they lawfully detained. The
defendant Lyons claimed the sum of $435.75 for the dan-
age done by the cattle, and the cattle were detained to ¢
force payment of this amount. The only damage for which
animals can be impounded is, the damage done on the oc -
asion on which they are distrained.

In Graham v. Spettigue (1885), 12 A.R. (Ont.), 261,
Hagarty, C. J. O., in giving the judgment of the Court
Appeal, at p. 263, said:

“In addition, the authorities shew that the right to d
train ‘damage feasant’ requires, as the words imply, a
tual damage, and the cattle having done actual damag:,
and then being driven out and entering again, they cannot

be seized for the former damage, but only for the damap:
then being done.”

In sec. 15, sub-sec. (3), it is provided that, where there

is a temporary impounding by the distrainer himself not !
i the pound, such distrainer may make a charge for feedin: }
': and maintaining the distrained animals, “but shall only be * )

entitled to compensation for damage done prior to the te
porary impounding.” In my opinion this section does ! ;
make any alteration in the law, but means that the comper - 4
sation must be for damage done immediately prior to 1/
temporary impounding. If the Legislature had meant
allow compensation for damage done at any time prior
the impounding, there would have been no necessity fir
employing the word “prior,” as it is obvious there could '
no claim for damage subsequent to the impounding.
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Section 16 sub-sec. (2), reads as follows:

“(2) It shall be the duty of the distrainer to leave with
the poundkeeper a written statement containing a descrip-
tion of the animal distrained, the name of the owner, if
lknown, the place where such distraint was made, the nature
and extent of the damage, if any, the amount claimed, and
<uch fees as are provided in sec. 38 for driving such animal
and delivering same to the poundkeeper.”

These sections contemplate the impounding of animals
not only when they are doing damage but also when they
are unlawfully running at large. I cannot, however, find
anything in the Act which would justify the distrainer in
making a claim for damage done at a time other than the
cecasion on which they are distrained. The only damage,
therefore, for which Lyons was entitled to impound and
detain the cattle was that done on the night of November
12.

By sec. 4 of the Act, it is lawful to allow animals to run
at large. Section 5 provides that the council of the mun-
icipality may by by-law restrain animals from running at
large- Under the by-law in question in this action, the only
time animals were restrained from running at large was
from 8 p.m. to 6 a.m.; during all other hours, therefore,
the plaintiff’s cattle were lawfully running at large. Being
lawfully at large, the plaintiff was not liable for damage
done by them which it was the nature of cattle ordinarily
to do, unless that damage was done on land enclosed by a
lawful fence. McKay v. Loucks, (1920), 53 D. L. R- 394,
13 8. L. R. 338; Jack v. Stevenson (1910), 19 Man- L. R, 717.

The defendant Lyons did not have his crop enclosed by
a lawful fence, He cannot therefore recover for any dam-
age done by the plaintiff’s cattle at any time between the
hours of 6 a.m. and 8 p.m. The evidence shews that the
great bulk of the damage was done by the cattle in the day-
time. On two occasions only was it shewn that the cattle
had been on the crop after 8 p.m.,— the night they were
distrained and one night some two or three weeks before.
The trial Judge found that the total damage to the crop
amounted to $226.94. This included the damage done by
the cattle when they were lawfully at large, which damage,
as I have pointed out, is not recoverable. The judgment
awarding $226.94 damages, therefore, cannot be upheld.
Had there been evidence shewing the damage done by the
cattle on the occasions on which they were unlawfully
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Lyoss axp that the cattle were in the grain from the middle of tI
Tuomrsox. forenoon of the 12th until they were distrained at 10 o’clo
that night. As they had fed all day on the unthresh:

grain, the damage they did between 8 p.m. and 10 p.n.

at large, the plaintiff would have been entitled on hi:
CA. counterclaim to judgment for such damage, although the

cattle could only have been detained for the damage don:
by them on the night of November 12. The evidence shev «

would not likely be great. At any rate there is no eviden:

as to what it was, if it amounted to anything. As no da
age was shewn to have been done on that occasion, t
cattle could only be lawfully detained for the expenses

impounding, the poundkeeper’s fees, and nominal damag:-

for trespass.

The trial Judge held that, as the plaintiff had not made

a tender of the damages and expenses incurred, the plai
tiff’s action could not be maintained. In so holding t!
Judge, in my opinion, erred.

In Campbell v- Halverson (1919), 49 D, L. R. 463 at |
466, 12 S.L.R. 420, Newlands, J.A., held that, where tl:

damages claimed were exorbitant and a tender of the prop-

er amount would have been refused, a tender was unnece
ary. He said:

“The law therefore required the defendant in this ca e
to state the nature and extent of the damage and the an-

ount claimed, and it would, therefore, bring this case wit!

in that class of cases referred to by Tindal, C. J., where,
when the amount claimed was exorbitant, as it was in this
case, where $1,000 was claimed and only $50 damages done

as found by the trial Judge, a tender was unnecessar)

In the present case, although no actual damage for which
the cattle could have been detained was shewn to have
been done, the damages claimed were $435.75. This clai
was exorbitant. The defendant Louis Thompson admitted
in evidence that if any amount short of the $435.75 an
lawful charges had been offered, he would have refused i :
and, indeed, it would have been his duty to refuse it, as |
is bound to take the distrainer’'s statement as to the dan
ages and detain the animals impounded until the same a
paid or reduced: Section 23. A tender of the lawful fe:
and charges, therefore, would have been useless. Und:
these circumstances, I agree with Newlands, J. A., 49 D
L. R. 463, that a tender was unnecessary.

The appeal should therefore be allowed with costs again«!
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on his
gﬁ l)‘ e the defendant Lyons, the judgment below set aside and  Sask.
e done judgment entered for the plaintiff for a return to him of CA.
shev s his cattle upon his paying into Court the lawful fees and —
of th charges for which the animals could be held on November M“\‘"H\'
o'cloc 15. There should be a reference to the local Registrar at ;. .= .,
reshe : Melfort to ascertain the amount of these charges, unless the Tuosrsox.
0 p.m, parties can agree upon the amount.
‘idence X As to costs: Edward Thompson was made a party by
: dan the Local Master on his own motion.
N, t
ses of . Rule 41 provides that:
mages 1 “The court or a judge may, at any stage of the proceed-

3 ings, either upon or without the application of either party,
Mmade : and on such terms as may appear to the court or a judge
plai to be just, order...... that the names of any parties,
g the g whether plaintiffs or defendants, who ought to have been

1 joined, or whose presence before the court may be necess-
at p i ary, in order to enable the court effectually and completely
e t : to adjudicate upon and settle all the questions involved in

prop- the cause or matter, be added”

ece s.2

i In my opinion Edward Thompson was not a necessary
party to the action. His presence before the Court was
not necessary to completely determine whether or not the
defendant Lyons and Louis Thompson had unlawfully
seized or detained the plaintiff’s cattle. The plaintiff did
not allege any wrongful action on his part or claim any
relief against him. His evidence was available without
making him a party. In my opinion the local Master was

wit}
her
| this
done

ar) wrong in directing him to be added. As none of the orig-
vhich inal parties to the action were responsible for his being
have added, T do not see how they can be made liable for his

costs, Under the circumstances I cannot see how any costs
itte can be given either for or against him,

and

The action against Louis Thompson was for unlawfully
detaining the cattle. As the representative of the pound-

:
i
-
3
|
%
. ' keeper, he could not give them up without first being paid

lan

are

the damages demanded. He should, therefore, have his
costs as against the plaintiff. But as the whole cause of
litigation was the exorbitant claim for damages made by
the defendant Lyons, the plaintiff is entitled to his costs
as against Lyons, including the costs which he will have to
pay the defendant Louis Thompson.

nd
|

inst

Appeal allowed.
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Alta, THE FRANCO-BELGIAN INVESTMENT CO. v. IMPERIAL BAN inte
— OF CANADA AND SUPPLE. : v
8.C. exe
- Alberta Supreme Court, Scott, J. June 11, 1921, z sha
l i THe Execution (§1.—12)—Praeccipe for Writ of—Necessity for—Pracci i (
Fraxco- to Sheriff of One District—Seizure by Sheviff of Another D i .
‘ BELo1aN trict—No Other Praecipe Issued—Validity of Seizure—Ru 5 ifie
INVESTMENT 600 (Alta.). ¥ any
Co. A praecipe filed in the Supreme Court of Alberta Judicial Distr ; con
1 v of Edmonton about September 24, 1915, requiring the she the
InPERIAL of that district to issue a writ of execution against the la i (
“_‘-"‘ OF and goods of a judgment debtor in an action in that district
Canana not sufficient to validate a seizure made by the sheriff of ign
\ND SupPLE. Judicial District of Calgary on August 28, 1916, on a writ Sul
execution received by him on September 27, 1915, no oth* g
praecipe for a writ of execution having been issued. Ca
. SRR m
ACTION for a declaration that an execution is good a ' )
that the plaintiff is entitled to an order for the sale of c o
tain shares seized by the sheriff under an executi '
Action dismissed. ‘“:
S. W. Field, for plaintiff; dir
Frank Ford, K. C. for defendant. o
Scott, J.:— The following facts are stated by the pa on
ies for the opinion of the Court. on
On September 11, 1915 the plaintiff obtained judgme: ! 27
in a mortgage action against one James J. Brewster | . ob
the sum of $13,907.80 which directed that upon default la
payment within the time therein limited the mortgag du
premises should be sold and the proceeds of the sale pa re
into Court and applied in payment of the plaintiff’s clair . ol
; About September 24, 1915, the plaintiff filed in the ol
ice of the clerk of this Court for the Judicial District i or
Edmonton a praecipe bearing that date requiring him th
issue a writ of execution directed to the sheriff of the Ji ti
‘ icial District of Edmonton against the goods and lands
the judgment debtor under the judgment referred to. -
I other praecipe for a writ of execution was ever filed. g .,:
On September 27, 1915 the sheriff of the Judicial D { liu
trict of Calgary received a writ of execution upon the jud !
| ment referred to which execution was directed to him a t
| required that of the goods, chattels, lands and teneme! : uf
| of the judgment debtor he should cause to be made t A
| amount of the judgment and interest. A
| On August 28, 1916, the sheriff wrote to the Brewst s e
‘ Hotel Co. Ltd, at Banff, Alberta, informing him that | 3 J
i held an execution against James J. Brewster and stati o
i that he was informed that Brewster had several shares (
1 that company and stated that all of his shares and ot} 0
t
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interests in the company were thereby seized under that
execution. He also forbade the transfer or disposal of the
shares to any person.

On or about September 5, 1916 the sheriff served a cert-
ified copy of the execution upon the manager of that comp-
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any at its registered office at Banff. The secretary of the Isvesivina

company was then F- 8. Selwood of Calgary in whose office
there the transfer books of the company were then kept.

On May 23, 1920, the execution debtor executed an ass-
ignment of his shares in the company to the defendant,
Supple, the manager of the branch of defendant bank at
Calgary, in trust for the latter and as security for the jud-
gment debtor’s indebtedness to it.

On January 27, 1920, the Master in Chambers at Edmon-
ton made an order which, after reciting that the mort-
gaged lands had been sold to the plaintiff for $7,000, con-
firmed such sale, vesting the property in the plaintiff and
directed that the judgment obtained by the plaintiff should
remain in full force and effect to the extent of the differ-
ence between the amount then ascertained as $24,532.80
owing to the plaintiff under its mortgage as of January
27, 1920, together with the taxed costs subsequent to the
order nisi, and the sum of $7,000 being the sale price of the
lands, less the sum of $4,367.94 being the arrears of taxes
due on the lands up to December 31, 1919, and further di-
rected that the clerk should ascertain and certify the am-
ount, tax the costs and amend the payment accordingly.

The plaintiff subsequently applied to the Master for an
order for the sale of the shares in question. He dismissed
the application at the instance of the defendant in this ac-
tion. The plaintiff thereupon commenced this action.

On December 17, 1920, Brewster made an authorised
assignment under the provisions of the Bankruptcy Act
9-10 Geo: V. 1919 (Can.) ch. 36 to the Credit Mens Assoc-
iation.

The trustee in bankruptcy did not refuse or neglect to
take proceedings and was not asked or required to do so
under sec. 35 of the Act.

In the statement of claim in this action the plaintiff all-
eges that under the execution referred to the sheriff of the
Judicial District of Calgary seized 1895 shares belonging to
said Brewster in the capital stock of the Brewster Trading
Co. Ltd; 124 shares belonging to him in the capital stock
of the Brewster Transport Co. and 285 shares in the cap-
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Alta. ital stock of the Brewster Hotel Co. Ltd., and that subs i sha
“ quent to such seizing Brewster purported to assign an ster
—— transfer said shares to defendant Supple in trust for h 3 in t
H’{\“\'W co-defendant. After reciting the Master’s order of Ja ! ‘a
| Brioay  Uary 27, 1920, the plaintiff further alleges that subseque: wri
Investment thereto it applied to the Master for an order to sell ti wri
“"'~ said shares of stock and that at the instance of the defen Cle
tueema,  @nt he refused the order on the ground that the writ « A
l‘i‘\\.\' or  execution had been issued by the clerk without a praeci tice
ANADA

therefor and that it was therefore invalid.

The claim of the plaintiff in the action is for a declar: son
{ tion that the execution is good and valid and that the plai (18
| tiff is entitled to an order for the sale of the shares r

AND SurrLr,

isst

I
ferred to. an
The questions submitted for the opinon of the Cow to ¢
are:— 1
1. Is the plaintiff now entitled to maintain this actio 1
and is he entitled to a declaratory judgment as asked ? bl
2. Has the plaintiff a valid seizure of the shares and, se}
so, as of what date? att
3. Is there a valid judgment on which to maintain the e
execution ? t on
4. Is the question raised by the statement of claim re
judicata, or is the plaintiff bound by the judgment of th:
Master?
5. Has the plaintiff a valid writ of execution? :
The parties agree that judgment shall be entered i E b lay
accordance with the findings of the Court. | "
As to the second and the fifth questions submitted 1 an "

of opinion that, as there was no praecipe filed for the issu
of the execution under which the sheriff seized the propert
in question, the execution was invalid and that the seizur Wh
made under it was therefore, also invalid.

Rule 600 which was in force when the seizure was mad
provides that a writ of execution shall be issued only upo
praecipe. It supersedes former Rule 344 which provide
that no writ of execution should be issued without the pe:
son issuing it or his advocate filing a praecipe for that pu

pose, that it should contain the title to the action and con ’i

tain other prescribed particulars and should be signed b 3

the person issuing it or his advocates.

It is difficult to ascertain the object of the change in the | § T
| rule. Its effect cannot be, as was contended by counsel for
| the plaintiff, that it is no longer necessary that the praecipe
|
[.
)

—
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shall be in writing. The word praecipe is defined by Web-
ster as “a paper containing the particulars of a writ lodged
in the office from which the writ issues.” By Wharton as
‘a slip of paper on which the particulars of a writ are
written and lodged in the office out of which the required
writ is to issue,” and by Bouvier as “a written order to the
Clerk of the Court to issue a writ.”

Apart from the provisions of R. 600 or any rule or prac-
tice respecting it the clerk would not have any authority to
issue a writ of execution unless directed to do so by the per-
son entitled to its issue or his solicitor. See Hooper v. Lane
(1847), 10 Q.B- 546, 116 E.R. 208.

I answer the second and fifth questions in the negative
and, in view of my answer thereto, it is unnecessary for me
to answer the other questions submitted.

The action will be dismissed with costs.

The plaintiff seeks a declaration that he is entitled to an
order for the sale of the judgment debtor’s shares in three
separate and distinet companies. I think I should call
attention to the fact that the statement of facts submitted
shews that the sheriff attempted to seize the shares in only
one of the three companies.

Action dismissed.

PARE v, CUSSON.

Vlanitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A. April 4, 1921,

Wills (§LD—37)—Testamentary Capacity—Insane Delusions—Tes-
tator Not Influenced by in Making—Undue Influence—Proof—
Mode of Life of Testator—Interest in Institutions Benefited
—Care in Preparing Will,

Where it is shewn that neither insane delusions nor hallucinations
held by a testator had or could have had any influence on him
in the disposition of his property, the Court will uphold the
will. The fact that the testator was at the time of making his
will mistaken as to the amount of advances made to one of the
beneficiaries is not sufficient ground for setting aside the will.

In considering whether a testator has been unduly influenced in
making bequests to a religious institution, the Court should
consider his mode of life and the deep interest he had always
taken in the affairs of the institution which benefited by the
will, and the care taken in preparing the will.

APPEAL from a judgment of Curran, J., admitting a
will to probate. Affirmed.

H. J. Symington, K.C., and H. E. Swift for adult appel-
lants.

105

Man.

v.
CuUssoN




106 DOMINION LAW REPORTS [60 D.L..%. 601
Man. R- W. Craig, K.C., for official guardian, representing i . atte
CA. fant appellants. opit

H. P. Blackwood, K.C., and Noel Bernier for the be firs!
Pare ficiaries. wal
Ct :qu. D. H. Laird, K-C., and 8. R. Laidlaw for plaintiff respo Dr.
dent. mel
Perdue, C.J.M.:—The plaintiff, who is named as execut ing
in the will of the late Joseph Azarie Senecal, brings th 1
action to establish the will and the codicils thereto, and { ‘ Bet
a grant of probate of the same. The defendants are t! in
beneficiaries under the will. The defendants Antoinette tes
Cusson and Georges Senecal are the children and heirs e
law of the testator. The validity of the will is disput.| wit
by both of the heirs at law upon the ground that the tes sta
tor at the time of making the alleged will and codicils w #
not of sound disposing mind, memory and understandii mil
Georges Senecal takes the further ground that the exe wh
tion of the will and codicils was obtained by the undue de:
fluence of the plaintiff and other persons named. ey
In so far as the second ground, that of undue influen l:f;
is concerned there was no evidence adduced which woul! ”
justify the Court in declaring against the validity of ¢ . o
will and codicils. toh
The main contest in the case ariscs upon the first grou alr
—the mental capacity of the testator. The testator v $2
76 years of age when he made the will in question. | no
several years he had been in ill health. He had Brig! we
disease of the kidneys, hardening of the arteries and Siv
heart and liver were affected. For several years priol Si
his death he had been addicted to the use of morphine, | a
terly taking it several times each day: Al
The trial Judge, Curran, J., and my brother Dennist tri
have dealt with the evidence very fully. The two medi il an
men who attended the testator during his final illness a1 tr
when he was in St. Boniface Hospital differ in their opi sa
as to his mental capacity during that period. Dr. Lamb Hi
who had attended the deceased from May to July, 1916, o 3 th
at the end of September in the same year, was of opin ; as
that he was not during those periods in a fit mental F re
dition to make a will. Dr. Lambert based his opinion 1 th
the fact that the deceased was addicted to the use of n by
phine and was intoxicated with the drug. He saw decea- tk
twice at St. Boniface Hospital during his last illness | F w
did not examine him-  On the other hand, Dr. Benoit v 0 b

ey
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attended Senecal during the last days of his life, was of
opinion that the testator’s mind was quite clear during the
first 4 or 5 days that he was in the hospital, but not after-
wards. The irial Judge considered that the evidence of
Dr. Benoit was not very satisfactory “as he could not re-
member much in detail about the testator’s condition dur-
ing this period.”

The evidence of Senecal’s agent Papineau and of Mr.
Betournay, the solicitor who prepared the will and codicils
in question, strongly point to the clearness of mind and
testamentary capacity of the testator at the time these
instruments were prepared and executed. Neither of these
witnesses had any doubt on the subject and the circum-
stances as they relate them strongly support their opinion.

Although the will in question shews a marked change of
mind in the testator since the making of his previous will,
which he had confirmed in the December preceding his
death, he may have had reasons for the change which ap-
pealed to him, without doubts being raised as to his sanity.
His last will may be considered capricious and unfair to a
devoted daughter, but that is not a ground for setting it
aside.

The defendants who attack the will urge that the testa-
tor was affected by two mental delusions: (1) that he had
already paid or expended upon his daughter’'s family
$25,000; (2) that he had broken with his family and could
not live with them again. The doctrine of insane delusion
was considered by the House of Lords in the recent case ot
Sivewright v. Sivewright's Trustees (1919), 2 Sc. L.T. 261.
Sir James Sivewright died on September 10, 1916, leaving
a trust disposition and settlement dated August 5, 1916.
After his death his widow brought an action against the
trustees appointed and acting under the trust disposition
and settlement and against the beneficiaries, attacking the
trust disposition and settlement on the ground of the in-
sanity of the maker at the date of its execution. Lord
Haldane expressed the opinion that even if the maker of
the instrument suffered from occasional delusions, and
assuming them to have been delusions which no man who
reasoned normally could have entertained, the law requires
that the temporary delusion should be shewn to have
brought about the disposition impeached. He referred to
the case of Jenkins v. Morris (1880), 14 Ch. D. 674, in
which it was held by the Court of Appeal that the jury had
been rightly directed that the mere existence of a delusion
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was not sufficient to avoid a deed, even though the delusic
was connected with the subject matter; that the delusic
was not conclusive against capacity although the fact of it
existence might well be evidence bearing on this question.

Lord Atkinson pointed out that the presence of insai
delusion was a question of degree in most cases, and in a
a question of fact. He refers to the definition given
Lord Lushington in Dew v. Clark (1826), 3 Add. 79, 162
E.R. 410: “It is only the belief of facts which no rational
person would have believed that is insane delusion.” Thi
definition was approved in Boughton, ete. v. Knight (1873)
L.R. 3 P. & D. 64, at p. 68.

After a careful consideration of the evidence I thin!
that if, at and prior to the execution of the will and codicil
attacked, there were beliefs entertained by the testator thai
were not rational, not implying that there were such, the
were not shewn to have affected the disposition he made o!
his property.  Although much less generous towards h
family than the will he made in 1915, the will in questi
contains provisions for them. The delusions or disorder
in the testator’'s mind, if any such existed, are not shew
to have poisoned his affection for his children and grand
children. The case, however, is by no means without dif!
culty. The behaviour of the testator shortly before h
death was strange and there are suspicious circumstance
But the Court has to act on the facts as presented to it. T}
trial Judge has drawn his conclusions upon these facts and
there is no sufficient reason shewn why this Court shou!
interfere with the disposition he has made of the case.

The appeal should be dismissed. The costs of the app«
should be borne by the estate in the same manner as th
trial Judge provided for the payment of the costs of th
suit,

Cameron, J.A.:—In this action brought by the plaint
to establish the last will and codicils thereto of Josep
Azarie Senecal of St. Boniface, who died March 20, 191"
and for judgment ordering probate thereof, Curran J., b
fore whom it was tried, gave judgment for the plaintill
The will and codicils are attacked by Antoinette S. Cuss
the daughter of the testator, Georges Senecal, his son, Ann
Cusson, daughter of Antoinette S. Cusson and by the infan
defendants on the ground of want of testamentary capacit
on the part of the testator at the time he made the sam
The defendants Anna Cusson and Georges Senecal furth
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allege that the will and codicils were obtained by the undue
influence of the Rev. Joseph Victor Joubert, the Rev.
Leonide Primeau, the Right Rev. Francois Dugas and others
then unknown and join with the previously named defen-
dants in the relief asked by them. The other defendants
affirm the validity of the will and codicils, and ask for the
judgment of the Court establishing the same.

This appeal is brought by Antoinette 8. Cusson, her
daughter Anna Cusson and Georges Senecal. All the
other defendants were represented on the argument.

The issues raised, therefore, are the testamentary
capacity of the testator and, granted that he had testamen-
tary capacity, the undue influence in obtaining the will
exercised on the testator by the parties named. It is well
established that the onus of proof of testamentary capacity
is on the parties propounding the will. And when once
it has been proved that a will has been duly executed by a
person of competent understanding and apparently a free
agent the burden of proving it was executed under undue
influence is on the party alleging it. “Undue influence can-
not be presumed.” Boyse v. Rossborough (1857), 6 H.L.
Cas. 2, at p. 49, 10 E.R. 1192. And it must be shewn that
the power was exercised and the execution of the will
thereby obtained. Craig v. Lamoureux, 50 D.L.R. 10,
[1920] A.C. 349, 89 L.J. (P.C.) 22, 26 Rev. Leg. 306.

“It is essential to the exercise of the testamentary power
thet a testator should understand the nature of the act and
its effect, and that no insane delusions should dominate his
mind so as to overmaster his judgment to such an extent
as to render him incapable of making a reasonable and
proper disposition of his property or of taking a rational
view of the matters to be considered in making a will,”
19 Halsbury, pp. 403-4, para. 829.

The all-important and difficult question at once arises:
What constitutes the insane delusions that deprive an in-
dividual of his testamentary capacity? This has been a
matter of much discussion and it is impossible to deal with
all the authorities upon it.

It was said by Sir John Nicholl in Dew v. Clark, 3 Add.
79, at pp. 90, 91, that:

“The true criterion—the true test—of the absence or pre-
sence of insanity I take to be the absence or presence of
what, used in a certain sense of it, is comprisable in a single
term, namely, delusion. Wherever the patient once con-
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Man. ceives something extravagant to exist which has still 1 laid

CA. existence whatever but in his own heated imagination a) hel
- wherever, at the same time, having so conceived, he is i dist
"\"" capable of being, or at least, of being permanently, re act
cessox. Soned out of that conception; such a patient is said to tak
under a delusion, in a peculiar half-technical sense of ti.« i
term; and the absence or presence of delusion so unde vit
stood forms, in my judgment, the true and only test y
criterion of absent or present insanity.” 1

In short, he regarded delusion and insanity as convertil ) cou
terms. In Smith v. Tebbitt (1867), L.R. 1 P, & D. 398, pr
L.J.(P.) 97, Sir J. P. Wilde discusses the question, “Whu! ) wa
is a mental delusion?” at p. 401. A man may be said (. oy
be under a “delusion” when he only labours under a mistak: Co
To say that a “morbid” or “insane delusion” is meant is on sul
to beg the question for the “delusion” to be sought is 10 1
be the test of insanity, and he criticises the definitions give cir
by Sir John Nicholl in Dew v. Clark, supra, and Lord Brouy inf
ham in Waring v. Waring (1848), 6 Moo. P.C. 341, 13 E.| wi
715. His conclusion appears to be that a “delusion” as Cu
positive test of insanity, is to be defined in the form is
words comprised in “insane delusions” or others of lik tes
import, which carry with them the whole breadth of th: ' to
general inquiry. No man knows aught of the condition o! fli¢
another’s mind except by comparison with his own. It th
with reference to our own standard and to the comm be
standard as we recognise it by experience that we gauge th: y He
words and deeds of others and at times suspect them to I« hi
the subjects of disorder or disease. If the divergence hi
marked we pronounce disease without hesitation. In doulh me
ful cases the assistance of those skilled in such matters wi
called in. The question is a mixed one—partly within at
the range of common observation and partly within that o! Se
special experience. Se

It was formerly laid down in such cases as Waring L
Waring, supra, and Smith v, Tebbitt, supra, that any degr ‘l"‘_
of mental unsoundness, however slight, and however u ar
connected with the testamentary disposition in questi
must be held fatal to the capacity of the testator. 7T
question whether this view was well founded came squar: ;
up for decision in Banks v. Goodfellow (1870), L.R. 5 Q! 5 H
;l 549, and the judgment of Lord Cockburn, C.J., is now t! in

: leading authority on the subject. He declined to follo S¢
l; ! the cases mentioned on the ground that the general doctrii - of
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laid down was not necessary for the decisions and definitely
held that a degree or form of unsoundness which neither
listurbs the exercise of the faculties necessary for such an
act, nor is capable of influencing the result, ought not to
take away the power of making a will, or place a person so
ircumstanced in a less advantageous position than others
with regard to this right.

The testator in the last-mentioned case had been subject
to insane delusions, but neither of the delusions had or
could have had any influence upon him in disposing of his
property, and the verdict of the jury upholding the will
was sustained by the Court. The degree of mental power
in a testator which must be insisted on is set forth by
Cockburn, C.J., in passages which are authoritative on the
subject, at pp. 565 et seq.

What then, were the delusions, insane delusions or hallu-
vinations held by the testator in this case before us which
influenced him in the disposition of his property by his
will?  The evidence on the subject is fully examined by
Curran, J., and I have little to add to his observations. It
is impossible to resist the weight and importance of the
testimony given by Betournay and Papineau, the witnesses
to the will.  As to the medical testimony there is a con-
flict between that of Dr. Benoit and Dr. Lambert to which
the trial Judge refers. I wish to refer to that of Dr. Lam-
bert who was called as a witness by the present appellants.
He had known Senecal for 20 years and was called in to see
him in March, 1916, and in May went more particularly into
his condition when, as he says, he found that he was taking
morphine, had heart lesion and albumen in his urine. He
was in attendance on him from May until July and again
at the end of September or beginning of October after
Senecal had fainted on the street. On the Saturday before
Senecal’s death he saw him when passing the door of his
rocm in the hospital and was called in to see him the next
day by Dr. Benoit, when he found the patient delirious
and unable to stand examination.

Dr. Lambert gives his opinion that in the period from
May to July, 1916, and in September and October, 1916,
Senecal was not in a fit mental condition to make a will.
He says further that when he and Dr. Benoit were present
in the offices of Hudson, Ormond & Co. a few months after
Senecal’s death they were asked as to the soundness of mind
of Senecal in reference to his will and that Dr. Benoit said
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he did not think Senecal had any testamentary capacit
and that Senecal was in that position for about 6 mont!
before his death.

Dr. Lambert was asked :—

“Q. Did you discover anything in the way of delusi
or anything of that kind in Mr. Senecal? (Mr. Laird ol
jects to this question.) A. Yes. Q. You might ju
illustrate your answer if you can. A. He seemed to |
always careful whenever I went into his room so that n
one would be around to hear us what we were talking abou!
He told me several times not to speak too loud, there migh
be someone listening. Q. Anything more. A. I don
remember anything more just now; several small thing
that T forget now. Q. But that was your opinion the

gathered from these circumstances and small things tha

yvou have referred to, that he was a victim of delusions
A. Yes.”

So that it is to be seen that Dr. Lambert's evidence o
the subject of Senecal’s delusions really comes to nothing
Senecal may have wished not to be overheard for som:
reason, real or fancied, that he did not disclose. But that
cannot be said to constitute an “insane delusion” in th
sense in which it is used in testamentary matters.

Nowhere else in the record is there a specific attempt t
establish by positive testimony the existence of delusion
in the testator's mind. It was admitted on the argumen
by counsel for the appellants that there was no violent
hallucination on Senecal’s part. Indeed anything of the
kind was so alien to his character, history and habits that
its manifestation would at once have been conspicuous. Bu!
it was urged that there was mental aberation due to th:
effects of disease and the use of morphine on the mind o:
the testator, in the idea or notion held by him (1) that h
had broken with his family, and (2) that he had given o
advanced his daughter $25,000. With reference to th
allegation of an aberration as to the family, the comment
naturally arises that it is at least doubtful whether it could
have been made had not the contents of the previous will
been disclosed. Apart from that consideration the allega
tion merely amounts to a statement that the testator’s re-
gard for the members of his family had at some period
during the last months or weeks of his life experienced
change. Granting that that took place, it is not possible to
regard the change as having had the character of an in-

60 1

sane
of w
whic
tain
men
pre\
und
ther
To
the
whi
and
T
sior
$25
sum
the
by |
ent
he i
Sen
$25
rea
an
Bai
tha
wh
his
(
all¢
lus
pre
the
evi
o
L
ref
pre
of
i

|

oh
da
e




acit
mnt!

151
l o
ju
ol
tn
ou
ight
on
ing
he;
hat
ns

ng
me
hat
th

60 D.L.R.] DOMINION LAW REPORTS

<ane delusion, There is no evidence of any such delusion
of which his family or any member of it was the object to
which importance can be attached. It cannot be main-
tained that because he altered the benefits derived by the
members of his family from what they had been under his
previous will that he must, therefore, have been suffering
under an insane delusion in regard to them. Without fur-
ther evidence that would be to assume what must be proved.
To give effect to the contention there must be evidence of
the existence on the testator’s mind of an insane delusion
which influenced the dispositions made by him by his will,
and I can see nothing of the kind in the record.

There is the other contention that he was under a delu-
sion that he had advanced his daughter and her family
$25,000. There was unquestionably a very considerable
sum involved in the advances directly made by Senecal, in
the amount represented by the rent of the house occupied
by Mrs. Cusson and in other items. There were also appar-
ently advances made on account of Mr. Cusson of which
he admits $800. Rev. Leonide Primeau in his evidence says
Senecal told him of further amounts. In any event the
$25,000 was at most an exaggerated estimate. It is un-
reasonable to speak of it as an insane delusion, and such
a mistake of that kind does not invalidate a will; Box v.
Barrett (1866), L.R. 3 Eq. 249. It is to be noted also
that the amount is used in the will merely as a basis on
which to adjust the respective bequests to Mrs, Cusson and
his son Georges.

On examination of the evidence, therefore, I think the
allegations that the testator was the victim of insane de-
lusions which affected the dispositions made by him of his
property, wholly fail. There is, then, really little left in
the case. I agree with the trial Judge that there is no
evidence to support the charges of undue influence.

There were no such suspicious circumstances attendant
on the obtaining and execution of this will as were found
m Tyrrell v. Painton, [1895] 1 Q.B. 202, and the cases there
referred to. In point of fact it was here affirmatively
proved that the testator knew and approved of the contents
of the document. To hold otherwise would be to cast aside
#he evidence of Betournay and Papineau as worthless and
%o ignore the facts and details of Senecal’s life history, his
sharacter and inclinations, and the events of those last
days in the hospital up to and inclusive of the day the
second codicil was signed. I cannot help regarding the
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carefully planned provisions of the will itself and of t!
codicils as strong evidence of the testator’s knowledge a
approval of them. There is no evidence whatever that a:
provision in the will was made at the dictation or sugge
tion of anyone but the testator himself.

There has been a good deal of adverse criticism of t}
terms of the will. Indeed much of the argument was bas«
upon it. But it is a dangerous thing for the Court t
interfere with a man’s will because its provisions or son
of them may seem to it inadequate, inequitable or unfa
It is not given to us to know how the reasons that ent:
into a testator’s mind when he makes his decisions in the
matters unless he makes them known himself. And it
always to be borne in mind “that the absolute and unco

trolled power of testamentary disposition conceded by law

is founded on the assumption that a rational will is a bett:
disposition than any that can be made by the law itsell
as was said by Cockburn, C.J., in Banks v. Goodfellow, :
p. 565: “No person is required to make a will such as othe:
may think reasonable or proper. Everyone capable of ma
ing a will can be as unreasonable as he or she pleases.” p«
Meredith, C.J.C.P., in Lloyd v. Robertson (1916), 27 D.L.i
745, at p. 756, 35 O.L.R. 264.* The Court is not
possession of material on which to question the terms of th
will with certainty. The evidence given at the trial necessa
sets forth fragmentarily and imperfectly the history of t!
closing years and months and days only of a long and bu-
life. There was much that happened and much that was |
the mind of the testator before and at the time he was co
templating his last will and giving attention to its prepar:
tion to which we cannot get access. With him duty w:
apparently his leading motive rather than the affections.
All the Court has to ascertain is whether the wul ¢
presses truly the testamentary mind of the deceased. |
seems to me that a close study of the events that too
place in the hospital from March 10 to 15, in the light
what had before taken place, leaves no room for any othe
conclusion than that the will and codicils as propounded e»
press the testator’s mind at a time when he undoubtedly h:
testamentary capacity. In those crucial days there is n
trace in the evidence of any insane delusion, nor indeed «
any want of intelligence. In fact a perusal of the will lead
to the conclusion that it was the production of a devout
prudent, thoughtful and far-seeing man, who had clear idea
49;’I‘hh-x decision was reversed (1916), 28 D.L.R, 192, 37 O.LJ
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to the objects he had in view. Nor is there any trace
whatever in those last days of the exercise of any undue
nfluence.

I shall not attempt to review the evidence at greater

ngth or to discuss the various further considerations and
numerous other decisions referred to on the argument.
Fach case of this kind differs from every other, and the
facts in each case are really decisive, and in this case they
appear to me clearly to point to the validity of the will.
[ have perused the judgment prepared by Dennistoun, J.A.,
who has gone thoroughly into the evidence and I agree with
it and his disposition of the case.

Fullerton, J. A-, concurs.

Dennistoun, J.A.:—This is an appeal from a judgment of
Curran, J., who directed that the will and codicils of Joseph
Azarie Senecal propounded by the plaintiff as executor
should be admitted to probate.

The defence is want of testamentary capacity and undue
influence.

I fully concur with the reasons for judgment of the trial
Judge and what I have written hereafter should be read
as supplementary to his findings upon both the law and the
facts,

1 agree that there is no evidence whatsoever of undue in-
fluence in its legal sense to be found in the case, indeed it
was but faintly pressed upon the argument before this
Court, but it was very strenuously urged by Mr. Symington
that the testator was not mentally capable of making a legal
will.

The appellants’ case was based largely upon medical testi-
mony as to what may, in course of time, become the mental
condition of a person suffering from drugs and disease
which poison the system and pervert the reasoning facul-
ties, Upon this foundation it was attempted to shew that
the testator had suddenly without warning changed from an
affectionate parent to a rancorous old man, that his ideas
had become morbid; that he was full of distrust; that he
became, contrary to his nature, deceptive and secretive;
that he had fads and fancies which shewed a weakening of
his mental faculties ; that he became defective in volitionary
power and had lost his powers of initiation; that he had de-
lusions and hallucinations, was given to talking to himself,
to sudden changes in the thread of conversation, and to
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Man. falling asleep unexpectedly at inopportune moments, and o is
i CA forth., 3 KON
4 — A will made more than a year before the one in question his
: "‘;"' gave most of his fortune to his immediate relatives wiih whe
| cussoy. but small legacies to religious and charitable institutio: inV

The will in question makes very much reduced provision for
his relatives and gives large benefactions to charity.

It is urged that the first will represents the real intention
of the testator and that the second will is the production
of a mind so impaired and distorted as to be wanting in

{ legal testamentary capacity.
Curran, J., has dealt at length and satisfactorily with the
i medical testimony and the documents filed as exhibits, and

I will not attempt to restate what he has said on these points, of
but will rest content with a review of the evidence which the
is uncontradicted, and which appears to shew that the testu- rec
tor after a long contest with himself, finally evolved th 1 ace
very will which he considered it his “christian duty” (o P pail
make, and which is consistent with his history and his lif: pos
long affiliations.

Testamentary capacity can best be determined by :
examination of the acts and words of the testator. 1 pro } am
pose therefore to outline briefly his history in order to lay (
a foundation upon which inferences can be based as to his ]
habit of mind and mental characteristics, and then procecd ; Ho
to a detailed examination of the closing days of the test . wa
tor’'s life, with particular reference to his conduct and co pet
versation immediately prior to, and during the week in '
which the will and codicils were executed.

Senecal was a French-Canadian and a devout member of :
the Roman Catholic Church. His whole life was spent :
close association with the clergy and the institutions of the
church, and he was deeply interested in the religious orders

{ which were concerned with teaching, hospital, and charit ¢ jou
! able work-
) He was an architect by profession and designed and
! erected many of the large buildings occupied as hospitals tre
‘ and religious institutions in Winnipeg, St. Boniface, and se¢
I throughout the diocese of St. Boniface; he erected buildings
| of a like character in Edmonton and the United States. Ile
| was the contractor who built the present cathedral in St pel
Boniface. His last work—completed in 1916—was the { i
addition of a wing to the Hospital of St. Boniface.

His wife died in 1903 leaving two children, one of whom
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is Mme. Cusson, the other a son, Georges, who is mentally
somewhat defective. Senecal lived in his own house with
his son Georges and the family Cusson from 1904 to 1906,
when he was taken ill and went to the Misericordia Hospital
in Winnipeg. . He remained there 10 years, his son Georges
| ving with him. He attended his office in St. Boniface
daily, taking his mid-day meal with the Cusson family who
continued to occupy his house.

In 1915 at the age of 73 he retired from business and
dissolved his partnership with one Papineau, retaining an
interest in the St. Boniface Hospital contract which was
nearly completed.

On November 11, 1915, he gave Papineau a general power
of attorney and the same day he made a will. Papineau
thereafter collected his rents and accounted for the moneys
received by depositing them at Senecal’s credit in a bank
account.  Senecal kept control of the bank account and
paid all accounts, drawing and signing cheques for the pur-
pose until the account was closed by his death. The will
of 1915 divided the income of his estate between his son
and daughter and directed the distribution of the corpus
among his grandchildren 20 years after the death of his last
surviving child. There were some small bequests to charity.

In May, 1916, the testator moved from the Misericordia
Hospital to the house occupied by the family Cusson which
was his own property. He designed and erected under his
personal supervision a garage, and an addition to the house,
to afford accommodation for himself and his son Georges.
In August, 1916, he took a trip to Montreal taking his
daughter with him, to see a granddaughter take the veil as
anun. He spent his time in Montreal in the Misericordia
Hospital from August 3 until about the 23rd, when he re-
turned to St. Boniface with some of the sisters who were
journeying by train to Winnipeg, his daughter having pre-
ceded him by way of the Great Lakes.

While in the hospital in Montreal he received medical
treatment for his ailments, but his staying at the hospital
seems to have been in accordance with his usual practice
when travelling. His association with institutions of the
kind seems to have been close and he took a professional and
personal interest in them wherever he might happen to be.
His friends were chiefly to be found among the clergy and
religious orders of his church.

In October, 1916, Senecal prepared a document (Ex- 49)

v.
Cusson.
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which set forth in detail the terms upon which he :
Georges would occupy the house in common with the fan
Cusson. It fixes the payments to be made by him for 1
board of himself and Georges, for the common use of 1
house with the exception of certain rooms and balcony

served for himself, and other rooms assigned to the Cus
family. It provides for heating, caretaking, and other

tails in an exact and careful manner., There is a provis
that: “this bargain may be changed or annulled by the

terested parties by thirty de notice.” This is import

in view of the notice to terminate the agreement which

subsequently gave to his son-in-law and which is m
relied on as evidencing a sudden and capricious change

his attitude toward the Cusson family.

Senecal went to St, Boniface Hospital on November 5, :
remained there until December 3, 1916. He was tired,
wanted a change, he knew the sisters there and was frien
with them., His daughter says it was a change in his
because there was not much variety in his life at home
went back to the hospital at Christmas time and atter
the midnight mass returning to the Cusson home on Ch:
mas day At this time his last will was evidently on
mind. There is a note in his memorandum book dated |
16, 1916 (Ex. 19) : “Voir testament Georges.”

On December 28 he procured his will and codicil, the
ter drawn in the previous February, to be brought to
by Papineau. He discovered that this codicil made re
ence to the will by an incorrect date. He had for sev:
months from time to time, spoken to Papineau about ma
a new will, and wanted him to draw it. Papineau refu
to do so. Le Bel, a solicitor who had drawn the will
codicil was communicated with and a further codicil
drawn. It corrected the error in the date, made cert
minor changes and confirmed the will. It was then retu:
to the bank for safe-keeping. ’apineau says that whe:
and the testator were coming back from Le Bel’s office ai
signing the codicil, Senecal said “That is not entirely t
way I would like things to be, and it will have to be g
over.”

About this time he had a conversation with Father Dug
one of his clerical friends, about making a new will. Fat
Dugas was not called as a witness at the trial, being abs
from the Province, but there is evidence that when Fat
Dugas subsequently read the disputed will he said: “Ti
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about what he said to me.” I refer to this only for the
purpose of shewing that the making of a new will was in
the mind of the testator from and after the time he had con-
firmed the old will in December.

In January and February, 1917, he set about preparing
lans and specifications for a tomb which he wished to
have erected in the cemetery. His memo. book (Ex. 19),
etween the dates February 6 and February 19 shews entries
of prices of materials to be used. There is evidence that
vith some slight assistance from his grandson, he did all
the work upon the plans, specifications and estimates him-
¢lf, and so far as the evidence is concerned, there is nothing
to shew they were not accurately prepared His Order
Book (Ex. 20), shews entries in his own hand from 1905
to March 5, 1917, 15 days before his death. The entries

re lucid and are in a clear steady hand which shews no
hysical weakness,

There are indications in the evidence that about this time

ings were not running quite smoothly between Senecal

| the Cusson family. He had a complication of ailments.
He was suffering from arterio-sclerosis, his heart, kidneys

d liver were affected. He had uraemia said to be in an ad-

mced stage of Bright’s disease, he was addicted to the use

morphine, and had been for 10 years. He spent much of
his time in his own rooms but came down to his meals

hich were served to him apart from the family. He had

motor car in which he went out frequently, his son Georges
acting as chauffeur. He was declining physically, as might
he expected of a man of his years, and the progressive
nature of the disease which afflicted him.,

About this time he made an application to the Arch-
hishop of St. Boniface for permission to name Father
Joubert, procurator or bursar of the Diocese as his executor,
and obtained his consent. The witness Papineau speaks of
this, but does not know how the application was made.
Senecal also spoke to Father Joubert about the matter,
As Father Joubert was at the time named as executor in the
existing will which he contemplated changing, this step
does not indicate that any new influence was at work, but
that his intention to make a new will was formed.

His daughter says that at this time he was irritable and
somewhat morbid. He feared he might die any night, He
was in the habit of talking to himself, and frequently fell
into a doze when in conversation. He was worried about
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small things such as the manner in which his bed was mad
his table set, his clothes pressed or his medicine admini
tered

He received a weekly visit from Father Primeau who w
his spiritual adviser. On the Tuesday, Wednesday, Thu
day and Friday preceding Saturday, March 10, on whi
day he went to the hospital for the last time, Fatl
Primeau saw him and had a long conversation, during whi
his will was not referred to. The witness testifies to ti
soundness of mind of the testator at this time. Some
their conversations lasted nearly 2 hours and Senecal h:
no difficulty in grasping the subjects under discussion. |
complained about his relations with the Cusson famil
There had been some words with the son-in-law about t
telephone. It had been cut off for non-payment of rates |
Cusson, and Senecal was insisting that it should be tra
ferred to his name in the telephone directory. He 1}
never consented to his daughter’s marriage with Cuss
he thought they were extravagant, and the conversatio
the children did not please him. He needed a great d
of personal attention which Mme. Cusson gave him i
very devoted way, but there are indications that he did 1
find his family life as pleasant as he had expected it to
No doubt he missed the care and attention combined w
the variety and movement which he had become ac
tomed to during his 10 years residence in the hospital

On March 9, 1917, he handed his son-in-law a typewrit
notice of his intention to terminate the agreement made
previous October. He gave careful instructions
Papineau about the preparation of this notice, and detect
a mistake in date he returned it to be typed afresh. ']
he signed it and delivered it himself, He spent sev
days getting the notice in the form which he desired.
was very deliberate about it, and it indicated no sudder
capricious change of affection for his family but a premes
tated determination on his part once more to change
manner of life.

The following morning, March 10, he went to St. Bonif
Hospital apparently in his usual health, making an ex
to his daughter that he was going on business to inspe
ventilating plant. He never returned but died in the |
pital on March 20.

Though he had kept secret from his family his rea
for going to the hospital, he had disclosed it to Papine:
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was his intention to make a new will. He had asked
Papineau about a suitable place for making the will and had
contemplated making it in Papineau’s office but was dis-
uaded on the ground that it was too cold there. Papineau
accordingly reserved a room for him at the hospital for
Saturday, March 10, and met him there by appointment,

accompanied by a solicitor, Mr. Betournay, who was in-

ormed that he was to draw a will,

The selection of Mr. Betournay was deilberately made by
the testator from a number of names of French-speaking
lawyers which were submitted to him by Papineau at his
request. He rejected the name of Le Bel, the solicitor who
had drawn his former will and codicils. He had discovered
a mistake in the documents prepared by Mr. Le Bel and
this or some other reason which he did not disclose, may
have influenced him in making a change.

For two hours on Saturday morning he dictated the terms
of his will reading from notes which he had provided for
the purpose. There is no evidence as to the handwriting

1 which the notes were written. He discussed the creation
of perpetuities by will and quoted the opinion of his former

citor that was illegal to do so. He gave the names
he members of his family to be benefited and their
addresses. He gave clear instructions as to the charitable
bequests and named the institutions to receive them. There
no evidence of any suggestions being offered by either
Papineau or Betournay. He had a knowledge of the pro-
erty which he possessed and was under no misapprehension
respect to it. He made some provision for all the mem
bers of his family who were closely related to him and
lded legatees from among their number who were not
named in the former will. Papineau, who had been
associated with him for years and in close touch with his
allairs, is an independent witness whose testimony as to the
mental capacity of the testator is of the highest character,
He says his mind was functioning normally, that there
ad been no change in his mental capacity, and that he
clearly remembered the members of his family and the pro-
perty with which he was dealing.

Betournay the solicitor, says that the testator spoke
like an ordinary man and had no difficulty in understanding
what he was doing. He gave the whole directions for the
will himself. Betournay says further that he considered
the testator a man of absolutely sound mind and never
for one moment doubted that he was not that. That was the
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only impression left upon him by the testator’s.acts aid

his way of speaking and dictating. This first intervicy

lasted about two hours during which undivided attenti
was fixed on the business in hand.

An examination of the will which was evolved at thi«
interview affords strong evidence of the testamenta
capacity of the testator. If it had not been for the discov
of a copy of his former will which made disposition of |«
estate among his family with small bequests for charit
there would have been scanty grounds upon which to ba
a case for refusing probate of the will under consideratic

By this will provision of sorts is made for all who a
closely related to him but there are large, very large
quests to religious and charitable institutions. Relyi
mainly upon this difference the defendants who contest t
will allege a sudden, capricious revulsion against his near
relatives, with a change from warm affection to unreas
able aversion, which can only be accounted for by tl
theory, that his mind had become unbalanced through 1
poisonous influences of morphine and diseasc.

I will continue the narrative of the testator’s cond
and conversation until the final codicil to the will w
drawn as it seems to indicate that he was able to plan,
recollect, to revise, to reconsider, and to elucidate wl
he wanted to do, what he was doing, and what he had :
ready done in the past.

On the Saturday morning, March 10, he instructed Papin-
eau to prepare a promissory note for $1,000 in favour
The Reverend Sisters of the Holy Name of Jesus and Ma
as he had promised them this sum as dowry for his gran
daughter who had in the previous summer become a nu
He gave Papineau a memorandum in his own handwritine
of what the note was to contain.

He then directed his solicitor to have the instructio:
for his will engrossed and brought to him for signature :
the hospital, if ready before 3 o'clock, and at his house
after that hour,

He changed his mind about leaving the hospital anl
Betournay and Papineau when they brought the will 1
his house for signature in the evening found that he hul
not returned but was still at the hospital. They went ther
accordingly.

Betournay says he read over the will to Senecal and mad:
a few changes in it which he does not remember and w: -
instructed to re-engross it. The testator and the witnesso:
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'ts and then signed the will as it stood, Senecal saying, “One does

ervi not know what may happen and I would sooner sign it the CA

tentii way it is now, and I will sign that now, and you can re-write -
he other one tomorrow and I will sign that too.” Pani

it tl On this same day he told Papineau that he was making . |

enta arrangements with the hospital authorities to board and e

Cove employ his son Georges and a day or two later he said the

of | arrangements had been completed.

1ari On Sunday morning the will which had been executed the

P "_i night before was on the testator's mind, and he sent a note

ati to Betournay to see him before he re-engrossed the will.

10 8 About ten o'clock in the morning Betournay and Papineau

ze | went to the hospital, and Senecal gave instructions for cer-

ely tain changes to be made. The witnesses cannot now recall

st t what these changes were.

o Betournay re-engrossed the will and he and Papineau

returned to the hospital with it on Sunday evening. It is
important that at this time the testator made yet another

.

h t change in the will. He directed Betournay to strike out the

: legacy of $5,000 to I'Hospice Tache in para. 23 of the will,
naL i and the erasure was duly attested by the initials of the

\" i testator and the witnesses. No reason was given for this
', v3 change but as by each of paras. 7 and 11 this institution
wh : received $1,000, the inference is that he considered it was
d r sufficiently provided for without the third legacy which

3 he accordingly struck out. The will was then formally exe-

“'f‘" ¢ 3 cuted by the proper parties and Papineau and Betournay
:" ’ : retired. He asked Betournay to send his account for pre-
; paring the will. Before leaving Papineau handed Senecal
'::‘ 51 the note for _$1,0()0 for the grand-daughter’s (_lnwry which
iti 4 he had been instructed to prepare. Senecal signed it and
E handed it to one of the sisters of the religious order in
i i whose name it was made, who had come to visit him, pro-
“ bably by appointment to receive it.
-‘. On the following morning, Monday March 12, Papineau
& saw him alone and took a message to Betournay that he
. wanted to add a codicil to the will.
I( He also signed an order which Papineau had drawn to
h enable his old will to be taken from the Bank of Hochelaga
B where it had been placed for safe-keeping.
On Monday afternoon the first codicil to the will was
o drawn by Betournay, on instructions from the testator,
"' 3 who duly executed it. It corrects an oversight in the
“‘: will which was silent as to the disposition of the income of

the residuary estate, pending the final distribution. In the
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absence of any evidence to the contrary it may be assume|
that the testator made this discovery himself. He certain-
ly took the steps on his own initiative to have the matter
put right, and gave clear instructions uninfluenced by the
presence of any other party to Betournay and Papineau,
that the income was to be paid to the Petit Seminaire
Saint Boniface. This is a college for the education of youn:
men for the priesthood, it is named in the will as the resid
uary legatee, but received nothing until the final distribu
tion. There is coupled with the bequest of the income .
shrewd directions as to the recuperation of the estate from
possible losses in investments.

On this day he gave a collector, George Betournay, u
cheque for $6.00 presumably for an educational institution
which he favoured. There is no evidence as to this excep!
the cheque and a receipt. The following morning, Tuesday,
he gave Papineau a cheque for $20 which he had drawn
the previous day as compensation for his trouble in co
nection with the will. This was a voluntary act. Papineau
had not asked for anything. It is illuminating as to his
mental capacity, and his powers of initiation and volition
which have been seriously questioned.

At this time he signed an application for a rencwal of hi:
motor license and for a permit for Georges to act ac hi
chauffeur. He had given instructions to Betournay on the
previous Saturday to procure the proper forms from the
department.

He had a long interview with Father Primeau probab!
on this day, possibly on Monday. He explained to th:
priest the will which he had made going into all the detail
of his various bequests. He then asked:—*“According
my Christian duty do you think that is fair?” The reply
was given: “I don’t see any reason why you should do it
any other way, because you seem to have provided for the
future of the children; you have some reason, accordin
to what you have told me to act in such a way.” He toll
the priest at this interview of the “difficulties” betwee:
himself and his son-in-law, about the telephone incident,
that he had paid out between 8,000 and $10,000 for Cusson
This is denied by Cusson. Senecal said further that he had
never consented to Cusson’s marriage with his daughter
and speaking in French said “I have broken the ice” mean-
ing he had decided not to live longer with them, “becaus
it would be too hard to live there.”
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It is abundantly clear from the evidence that Mme.
Cusson was a devoted daughter and did all in her power
to nurse and tend her father and soothe his ailments, but
having lived so long in the Misericordia Hospital where he
had the care and attention of the Sisters, it seems reasonable
that he wished to be back under professional care. He no
doubt magnified the petty quarrels which he assigned as
his reason for breaking up the family partnership. The
real reason was deeper than that, and his notice to quit
and his removal to the hospital were in my judgment part
of a deliberately formed plan to revert to his old way of
life apart from the Cusson family.

On this day, Tuesday, the old will was brought from the
bank to the hospital on an order signed by Senecal and de-
livered to Papineau. On instructions from Senecal, Papin-
eau tore up the old will in presence of both of them. Papin-
eau says the testator’s mental condition was “all right” at
this time and that he understood everything that was done
or said.

On Wednesday, March 14, Papineau and Dr. Benoit visited
the testator but nothing worthy of note appears in the evi-
dence in respect to this day. Dr. Benoit says “the first four
or five days he was in the hospital his mind was quite
clear.”

On Thursday, March 15, the final codicil was drawn. On
this morning his daughter and his grandson Joseph came
to see him at his request. The visit was short and the
testator asked his daughter to take his soiled linen with
her for washing, saying she would find the parcel in the
dresser drawers. She did not remark any change in his
condition. He said he was tired and not to stay long. She
remained only five or ten minutes.

Testator at this interview gave her a cheque for $12
which he had ready, this appears to be for Georges’ board,
and $2 for his own washing. He did not pay for his own
board. This shewed his close, hard, economical spirit. Hav-
ing been away from the Cusson home for more than 3 days
he was absolved from payment for board, by the terms
of the written agreement previously referred to. This petty
act would indicate that he had all his faculties about him
and knew exactly what was within the letter of his con-
wact.

Later in the day the second codicil was drawn and exe-
cuted after instructions given to Betournay. Afterwards
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Senecal talked “politics.” He complained of his lips beir
dry but was an “absolutely sane man” according to Be-

tournay.
He had previously asked Betournay for his account fo

drawing the will and at this interview gave him a cheque {r

$25. The signature is sharp, firm, and clear. This con
pletes the history of the testator down to the date on which
the last codicil was executed.

The following day, Friday the 16th, he gave a chequ»
to Georges for $20. He was worse and Dr. Benoit begin
from this day to visit him twice instead of once as former|:

A slight incident happened this day, which carries
good deal of weight. Tupin, a coal merchant, was passi
along the corridor and looking in at the door saw the test
tor sitting on his bed. He entered the room and sho
hands. After some remarks about his health to the effect
that he thought he was going to die, Senecal said, “I an
talking to you about the last coal I got from you, you need
not be afraid, you go down to Mr. Papineau and he wi'l
pay your account.,” It was in the month of February m
vious that the coal had been purchased by Senecal himself,
and he distinctly recollected that he had not paid for it
and upon the chance meeting with Tupin recalled the matt
and gave instructions as to how the debt would be paid.

Saturday, March 17, was the last day on which his min
was clear. When Cusson and his wife came to see him he
asked Cusson if he had the notice to quit which he had de-
livered to Cusson before he went to the hospital. Cusson
gave it to him and Senecal tore it up saying: “Think no
more about it.” Later in the day he became delirious, and
lapsed into coma from which he never recpvered and hi
died on Tuesday March 20,

On this evidence there can be no reasonable doubt as !
the testamentary capacity of the deceased. The witnesscs

Papineau and Betournay are not only independent but quali-
fied to speak with authority as to his mentality. Their evi-
dence is satisfactory and apparently given without any
reservation. The trial Judge says that he gives entire cre-
dence to their testimony. The one as the close business
associate of the testator for years and the other as a solici-
tor of the Court of King’s Bench may be relied upon when
they give direct and positive evidence as to the mental
capacity of the testator. They were both present when
the will and codicils were drawn and executed involving:
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at least four interviews with the testator and a number of
mportant changes in the documents. Added to their posi-
tive testimony, the inferences to be drawn from the acts
and words of the testator, as set forth above, are to my mind
convincing that he had a full knowledge of his family and
his affairs, that he was pursuing a policy which he had
planned in leaving large bequests to charity. That he con-
idered all those who were in any way bound to him by ties
of kindred and made reasonable provision for them. This
Court cannot be influenced by the terms of the will which
are no doubt a great disappointment to his closest relatives.
A person who has testamentary capacity is at liberty to
dispose of his property as he sees fit. He may be as unrea-
sonable, as unjust or as capricious as he pleases in the ab-
sence of undue influence or fraud: Clark v. Loftus, (1912),
1 D.L.R. 39, 26 O.L.R. 204.

The reference in the disputed will to work done and ex-
penses paid equaling a gift from the testator to Mme.
Cusson of $25,000 was the subject of a good deal of dis-
cussion on the argument before this Court. It is said that
this was an hallucination and that no such sum of money or
anything approaching it was ever given to Mme. Cusson.
There is undisputed evidence that a large sum of money
represented by the use of the testator’s house for many
vears and sums paid for the education of the Cusson chil-
dren were in the testators mind. He may have considerably
over-estimated them when he mentioned $25,000. On the
other hand, he had knowledge which the Court has not and
there may have been considerable payments made of which
evidence is not forthcoming. Even if a mistake has been
made, and the amount mis-stated, that is not a ground
for invalidating a will made by a competent testator: Box
v. Barrett (1866), L.R. 3 Eq. 244 at p. 249.

The sum mentioned appears to have been used as a meas-
ure of the provision which was being made for Georges and
not necessarily as the basis upon which the provision for
Mme. Cusson was determined.

Mr. Symington strongly pressed upon us the case of
Banks v. Goodfellow, L.R. 5 Q.B. 549. The language of
Cockburn, C.J, at p. 565 is quoted by the trial Judge and I
repeat it as setting forth in well-chosen language what
testamentary capacity involves:

“It is essential to the exercise of such a power that a
testator shall understand the nature of the act and its
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effects; shall understand the extent of the property wh ch
he is disposing ; shall be able to comprehend and appreciite
the claims to which he ought to give effect; and with a view
to the latter object, that no disorder of the mind shall
poison his affections, pervert his sense of right, or prevint
the exercise of his natural faculties—that no insane e
lusion shall influence his will in disposing of his property
and bring about a disposal of it which if the mind had
been sound would not have been made.”

Measured by this standard it is my opinion that the
testator was capable of making a valid will and that the
judgment of the trial Judge should be sustained.

There is no evidence upon which to find undue influence.
That there were the powerful influences of the church and
its associated orders and charities always working upon this
testator’s mind there can be no doubt. The will is a con-
crete expression of those influences, but that is not “undue
influence” as the law defines it. Lord Haldane says in
Craig v. Lamoureux, 50 D.L.R. 10 at p. 15: “Undue influence,
in order to render a will void, must be an influence which
can justly be described by a person looking at the matter
judicially to have caused the execution of a paper pretend-
ing to express a testator’s mind, but which really does not
express his mind, but something else which he did not
really mean.”

The cumulative effect of the evidence quoted at such
length seems to me to establish this as the very will which
this testator long desired to make, and that considering his
history, his habits, his life-long associations, and the care
and pains which he took in the preparations for and leading
up to the making of this will that it represents his true
intention and desire.

I would dismiss this appeal and for the reasons given
by the trial Judge would dispose of the costs of the appeal
in the same way that he has disposed of the costs of the
trial.

Appeal dismissed,

MAUNSELL v. CAMPBELL.

British Columbia Court of Appeal, Macdonald, C.J.A., Muris
Galliher and McPhillips, JJ.A. March 1, 1921,

Warehousemen (§11.—85)—Goods 8 d in Warek LContract
for Storage—No Valuation Declared—Goods Given Oul 1o
Wrong Party and Lost—Liability for Value of Goods.

A wareh company d goods for storage in its warehouse
a clause of the contract for storage being as follows: 'The
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responsibility of the above company for the contents of any
piece or package is limited to the sum of $50 unless the value
thereof is made known at the time of storage and receipted for
in the schedule—an additional charge will be made for higher
valuation.” No value was declared on certain of the goods
which were inadvertently by mistake sent to a wrong party and
lost. The Court held that the company was protected by the
clause, and was only liable to the amount of $50 on each
package lost, it not being guilty of wilful misconduct in the

transaction.

[Ronan v. The Midland R. Co. (1884), 14 L.R. Ir. 157; Roche v.
Cork Blackrock and Passage R. Co. (1889), 24 L.R. Ir. 250;
Lyons & Co. v. Caledonian R. Co., [1909] S.C. 1185, referred
to; Van Toll v. 8.E.R. Co. (1862), 12 C.B. (N.8.) 75, 142 E.R.
1071; Pepper v. S.E.R. Co. (1868), 17 L.T. 469; Skipwith v.
G.W.R. Co. (1888), 69 L.T. 520; Pratt v. S.E.R. Co., [1897]
1 Q.B. 718; Hinton v. Dibbin (1842), 2 Q.B. 646, 114 E.R. 253,

distinguished.]

APPEAL by defendant from the judgment at the trial
in an action to recover the value of certain goods stored
in a warehouse and delivered out to the wrong person and
lost. Reversed.

W. 8. Buell for appellant.

E. P. Davis, K.C. for respondent.

Macdonald, C.J.A.:—The question involved in this ap-
peal is one which has received the careful attention of the
Courts in the several cases to which we were referred by
appellant’s counsel. The crucial point is—Does the contract
rightly construed absolve the warehouse company, (appel-
lant) from liability beyond $50 per package arising from
the negligence of its servants, and resulting in loss to the
owner of the goods? Realising no doubt the difficulties
in his way of distinguishing in principle this case from
such cases as Van Toll v. S. E. R. Co. (1862), 12 C.B. (N.S.)
75, 142 E.R. 1071; Pepper v. S. E. R. Co. (1868), 17 L.T.
469; Skipwith v. The G. W. R. Co. (1888), 59 L.T. 520;
Pratt v. S, E. R. Co., [1897] 1 Q.B. 718; Hinton v. Dibbin
(1842), 2 Q.B. 646, 114 E.R. 253 and the analogous cases
under the Carriers’ Act, 11 Geo. IV., 1 Will. IV, 1830 (Imp.),
ch. 68, as for example, Morritt v. The N. E. R. Co. (1876),
1 Q.B. D. 302, Mr. Davis sought to do so by submitting
that the sending away of the articles in question to another
customer in England, was a breach by defendants of the
contract of storage and therefore not within the pro-
tection of the clause of the contract which reads: “The
responsibility of the above company for the contents of
any piece or package is limited to the sum of $50, unless
the value thereof is made known at the time of storage

9—60 p.L.R.
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and receipted for in the schedule; an additional cha
will be made for higher valuation.”

I am unable to see any distinction in principle betw.cn
what was done here and the handing out of a bag to a
person at a parcel office; if done wilfully in either c: ¢
it would amount to conversion; if done negligently by !
warehouser’s servants, the warehouser would be liable
damages for loss of the article, if not protected by
contract such as above set out. In the case at Bar, the
goods were negligently, not wilfully, parted with, the -
fendant’s servants by mistake having put them with go
of another defendant’s customers and sent them away (o
him in England. Some were lost and some were retury
in a damaged condition, hence this action,

If they had disappeared without discovery of what had
become of them, the plaintiff, on the authorities above re¢-
ferred to, would have no claim beyond the $50 for each
article, then, to quote Grantham, J., at p. 522 in Skip-
with v. G. W. R. Co., supra, “What difference can it mak
that in the present case they have been able to disco
exactly how it came about.”

The cases to which Mr. Davis referred us, being cases of
deviation of ships from their agreed courses are, in my
opinion, inapplicable to a case like the present one, sinc
such deviations are wilful not negligent. Now, it is con-
ceded that if the defendants had wilfully sent away the
goods to their other customer, they could not claim
protection which they are now insisting on.

I would allow the appeal.

Martin, J.A., (dissenting), would dismiss the appeal.

Galliher, J.A.:—This case calls for a decision on a nice
point as to the liability of a warehouseman,

Certain goods were stored for hire by the plaintifl in
the defendant’s warehouse at Vancouver. The contract for
storage is set out at p. 60 of the Appeal Book, and the
defendant relies on clause 3 of the contract as protecting it
to the extent of limiting its liability to $50 on each article
stored and which cannot be restored or restored only in a
damaged condition. Clause 3 reads as follows: “The re-
sponsibility of the above company for the contents of
any piece or package is limited to the sum of $50 unless
the value thereof is made known at the time of storase
and receipted for in the schedule—an additional charye
will be made for higher valuation.”
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It is admitted that the goods were stored in the ordinary
way without the value being made known or any higher
valuation charged for, What occurred here is, that the
defendant having also stored in their warehouse, certain
other goods belonging to a customer in England, had, on
request, shipped his goods to him and inadvertently, by
mistake of some one in the defendant’s employ, certain of
the plaintifi’s goods were included and shipped with these,
and certain of plamtlﬂ's goods have been lost and certain
others returned in a damaged condition.

The trial Judge held that defendant under the circum-
stances was not entitled to the protection of clause 3 of the
agreement on the ground that there had been wilful miscon-
duct in connection with the subject of the bailment during
the term of the bailment, and on the further ground that
the bailment had been put an end to by the wrongful
act of the defendant; or even if during the existence of the
bailment, what had happened was wilful or amounted to
misconduct. And the trial Judge goes on to say that if it
were otherwise all the warehousemen would have to do,
if he wanted the Victrola (one of the packages) would
be to ship it away and tell the customer, “your Victrola
has gone astray, I owe you $50 and the Victrola is now
mine.”

The illustration seems to me hardly apt. The bailee
could not by his wrongful act, confer any title upon himself
—the $50 is paid because the article cannot be returned
or can only be returned in a damaged condition, But aside
from that, there is still open for decision a very nice ques-
tion.

During the argument I put this question to Mr. Davis:
“Supposing instead of the zoods being shipped away they
had, through the negligence of some one in the defendant’s
employ, been handed to a v.rong party at the door of the
warehouse and lost, what would the liability under such
circumstances be?”

It seems to me this is an apt position to start from. Under
such circumstances the bailment would have been put an
end to by the wrongful act of the defendant in the sense
that the delivery was made to the wrong person.

1 do not think we would be justified in importing the
words “wilful misconduct” into this transaction. The
goods were sent out of the warehouse by mistake and that
mistake was negligent. On the above supposition I would
think defendant would be entitled to the protection of
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i B.C. clause 3. Now, do the circumstances in this case differc,-

i CA. tiate it? Mr. Davis’ submission is—that assuming tie
case I postulated—if my view was correct, (which he

i - Mavsseit - did not admit) this was a very different case, that the

;@ ' CAM:.;,,;,,," defendant had started these goods on a voyage around the

world as it were, with all the risks that might be attendant
13 thereon, and such could never have been in the contempla-
tion of the parties. I think it may be assumed that such a
condition as pertains here, was not present to the minds
of either party when the goods were stored, neither wou!d
it be present to the mind of either party that the goods
would be delivered to a wrong party. Then can it be said that
the mistake in the case I postulated can be said to be one that
could reasonably be held to be in the contemplation of the
parties and if so, are the circumstances in the case before
us so different that a different rule should apply? To the
first I would answer, yes. The second requires perha;s
3 more careful consideration, at all events I find it more diili-
. cult to determine.

The business carried on is that of general warehousing,
including not only the storing of goods for delivery
Vancouver, but of goods which later may have to be shi
ped elsewhere. We have the particular instance of goods
which had to be shipped to the customer in England. Other
instances might be of persons breaking up their home in
Vancouver and going to say, Victoria, Calgary or Winnipey,
or elsewhere, in which case the goods would have to le
forwarded later. This might or might not be disclosed (o
the bailee at the time of storage, but in most cases probal!
i would. T cite these instances as evidencing the fact that
% the business carried on by the defendant included the two
|
|
I
|
|
|
|

n

classes of cases and a mistake resulting in loss or damage
to the goods might occur in either, with perhaps an addi-
tional risk in case of shipment.

Now, if as I think the possibility that a mistake might
occur by delivery to a wrong person at the warehous:,
could be said to be something that could reasonably be
taken to be in the contemplation of the parties, is the fac!
that the delivery to the wrong person by rail or boat with
its added risk sufficient to warrant us in excluding the pro-

| tection afforded by clause 3.

Of the cases cited, I will only refer to Van Toll v. S. F.
e R. Co., 12 C.B. (N.8S.) 76—Skipwith v. G. W. R. Co., 59 L.7.
| i 520 and Hinton v. Dibbin, 2 Q.B. 646.
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From a perusal of these cases and the authorities there-
in referred to and other cases cited to us by Mr. Buell at the
hearing, I think defendants cannot be held liable beyond
the amount provided for unless we can say that their negli-
gence amounted to wilful misconduct or misfeasance and
I am not prepared to go that far. Moreover, as put by
Grantham, J., in one of the authorities cited, can the fact
that the means by which the goods were lost had been dis-
covered bring about any different result than where the
goods were lost and the means of loss cannot be traced. I
think not.

The deviation cases cited to us by Mr. Davis do not seem
to me to be in point and I say so with deference to Mr.
Davis’ able argument,

The deviation must always (except in cases of stress of
weather or other like circumstance) be a deliberate wilful
act and not negligence or inadvertence.

[ would allow the appeal.

McPhillips, J.A.:—This appeal calls for the consideration
of the extent of the liability in the case of bailment for re-
ward. The articles were left for storage with no value de-
clared, According to the terms of the warehouse contract
the responsibility of the appellant is limited to $50 for any
piece of package. The counsel for the respondent very ably
supported the judgment of Hunter, C.J., B.C. and strenuous-
ly contended that the contract and the limited responsi-
bility, as set forth therein, afforded no answer when the
facts disclosed that the damages allowed in the Court below
were in consequence of no loss occurring in the place of stor-
age but by reason of the misplacing o some of the articles
with the goods of another and later negligently shipping
them to England. When being returned two of the pack-
ages were wholly lost, the contents of the third rendered
useless and the Victrola also rendered useless. The question
now is, does the contract control and determine the quantum
of liability or is the matter at large and do the facts disclose
such negligence as renders the appellant responsible for the
loss and damage? The counsel for the appellant, in a very
careful argument, dealt with the case upon the analogy of
the liability of common carriers and demonstrated, in my
opinion, successfully that the contract we have here to con-
sider and construe brings the appellant into the same cate-
gory as common carriers are under the law governing them
i.e., the contract embodies the same general terms as gov-
ern common carriers, and the submission was that if com-
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mon carriers upon the like facts would not be liable abo ¢
the limited amount set forth in the contract, likewise t ¢
appellant would not and that the judgment of the Court
below, allowing damages in excess of $50 for each package,
was erroneous., I, with great respect, am of the view that
there is error in the judgment and that it cannot be affirmed,
It is to be observed that the Chief Justice, in his reasons {or
judgment, stated that “it is a very close point.” At the
outset, it may be conceded that the contract would not ex-
cuse the appellant’s liability for acts of wilful misconduct on
the part of themselves or their employees. It is to be ob-
served that the pleadings do not cover wilful misconduct;
the allegation is only that of breach of contract and conver-
sion. Now what did occur, whilst it may be somewhat un-
usual, is understandable, and it may be said to be just thut
kind of a happening that the contract could be said to reason-
ably cover. It was in fact the case of misdelivery, a risk that
the appellant would be desirous of covering and ensuring
against, and it was simple enough for the respondent, whn
having valuable articles in storage, to have declared )¢
value, and the responsibility, if accepted, would then extend
beyond the $50 for each piece, i.e., the declared and accepted
value, and as in the contract is set forth “an additional
charge will be made for higher valuation.” Here the charye
was only $1.50 per month, and the judgment is for $1,620.
Ronan v, The Midland R. Co. (1884), 14 L.R. Ir. 157, is an

. instructive case, and would refer to what Morris, C.J. (after-

wards Lord Morris) said at pp. 173-174:

“This is rather a peculiar case, and one of importance.
It is the first action, so far as I am aware, brought again«t
a company for wilful misconduct. That is the substantial
cause of action. The defence relied upon purports to answer
the action for wilful misconduct. Two questions arise for
consideration: First, does the defence, alleging a contract
such as is pleaded in this case, within its terms include cx-
emption from wilful acts? Secondly, if it does, would it 1¢
unjust or unreasonable, or contrary to the policy of the lav ?
i take the second question first, viz., if it was entered into
in express terms, would it be reasonable and within the
policy of the law. I am clear it would not. My brother
Murnhy has referred to the judgments of Lord Bramwe!!
in several cases. For the most part they must be taken «-
extraju licial, and as the peculiar views of a very learnc!
and eminent Judge. In the case of Brown v, The Manchos-
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ter Railway Co. (1883), 8 App. Cas. 703, he begins his judg-
ment by announcing that all the decisions acquiesced in for
the last twenty years are contrary to his opinion, and that,
if he had the power, he would reverse them all. I am of
opinion that if such an exemption were included in express
terms, it would be unjust and unreasonable to allow any
person to contract that he could commit a wrongful act, and
which might amount to a crime. But in this case, it does
not become necessary to decide that question, for in my
opinion an exemption from wilful misconduct is not com-
prised within the contract as agreed upon between the par-
ties, The first thing in any important contract is, what was
the intention of both parties? It is impossible to imagine
that either party, when entering into this contract, had be-
fore their minds, much less expressed in sufficient words any
intention that such an exemption was to be included in it.
Such an idea never entered into the mind of either. During
the argument I asked what part of the contract was relied
upon as including wilful misconduct. It does not contain it
in its terms. It does not say that the conditions were to
be that the defendants are free from all loss or liability
whatever. Even if it did, I would be of opinion that that
would not contain within its terms exemption from wilful
misconduct. For these reasons, I am of opinion that the
defendants’ demurrer to the plaintiff’s replication should be
overruled.”

Also see Roche v. Cork Blackrock and Passage R. Co.
(1889), 24 L.R. Ir. 250, at p. 257.

Now the present case is not analogous to the case above
cited, nor has it been brought for wilful misconduct; in any
case the facts do not disclose wilful misconduct. Then apart
from wilful misconduct is there responsibility beyond the
amount set forth in the contract? 1 consider that the
analogy is complete when the pleadings are looked at, ad-
mitting of the language of Gwynne, J., in The Lake Erie and
Detroit River R. Co. v. Sales & Halliday (1896), 26 Can.
S.C.R. 663, at p. 677, being applied to the present case, as
here the action was one for breach of contract and negli-
gence. Gwynne, J., said:

“If then the statement of claim can be construed as the
statement of a cause of action arising ex delicto apart from
any contract, the plaintiffs must fail as to those goods, for
the evidence shews that the defendants received them for
carriage under the terms and provisions of a special con-
tract; if the statement of claim is to be construed as a state-
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ment of cause of action founded upon contract, the contract
so alleged being an absolute contract unqualified by any con-
ditions, then as to the above goods the plaintiffs still mu-t
fail for the contract proved is a special contract creating
only a limited liability, in which case there was no occasion
for the defendants to plead specially the terms which show
the contract to be of a limited character and not the absolute
unconditional one stated in the statement of claim. The
authorities upon this point are numerous.”

Lyons & Co. v. The Caledonian R. Co., [1909] S.C. 1155,
was a case of leaving a hamper of goods of the value of £:1
at the defendants’ luggage office and a ticket was receive |,
which had a condition thereon that the company would 1!
be responsible for the loss of any article exceeding £5 unlc. -
at the time of delivery the true value was declared and .
special rate paid. The hamper was left on the platform and
was lost. The Court held, that the article being over &3,
that the company was not liable for any loss whatever. 1y
the present case the appellant has admitted liability to the
extent of $50 per package, and payment into Court w:
made of $200, being for 3 packages at $50 each and $50 (or
the Victrola, together with $30 for costs. I would refer n
particular to what Lord Kinnear said at p. 1194 (Lyons &
Co. v. The Caledonian R. Co.):

“But then, when they come to make a specific stipulation
with reference to particular goods of a particular value, th:
say they will not be responsible for the loss of such goods,
and will not be liable in any sum whatever for loss or dam-
age to them, except upon the condition that the owner ol
the goods who deposits them shall declare that their value
exceeds £5, and shall make the stipulated payment, That is
a very clear stipulation for the limitation of their responsi-
bility. Well, then, what is the responsibility which they
undertook in this way? The condition must be supposed (o
be intended to qualify the liability which would otherwi-
attach to them, and as to that there is no dispute. I there
fore take this to be a condition that the company will accept
the custody of goods at their station, that they undertake
without limit to take due and sufficient care of such goods
as do not exceed £5 in value; but they undertake no responsi-
bility for goods which exceed that amount, unless the per-
son depositing them gives them notice by declaration of
their value and makes a certain payment. If that is
the meaning of the condition, and if, as I think, it is bind-
ing, there is an end of the case, and I think there is a direct
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decision of great authority to this effect in the case of
Harris v, The Great Western Railway Company (1876), L.R.
1 Q.B.D. 515, to which I have already referred. I refer
especially to the judgment of Mr. Justice Blackburn, after-
wards Lord Blackburn, not only because of his eminent
afithority, but because it is a reasoned judgment in which
the grounds and limits of responsibility are fully explained.”

And Lord Kinnear further said at pp. 1195, 1196:

“The pursuers bring their action. They sue upon this
contract for damages in respect of nonperformance of the
contract obligation to redeliver the goods. That is their
whole case, and it seems to be a perfectly relevant answer
to say—'The contract was not absolute, it was qualified and
vou did not fulfil the condition upon which alone our obliga-
tion to redeliver the goods arises.” The learned Sheriffs say
—and the observation is correct—that in the case of Han-
don (1880), 7 R. 966, Lord Shand expressed some doubt as
to the soundness of Lord Blackburn’s judgment. But then
Lord Shand takes care, in the first place, to distinguish be-
tween the two cases and to point out that the judgment in
Harris, L.R. 1 Q.B.D. 515, was inapplicable to the case he
was considering, and it follows that his Lordship’s criticism
of the judgment is a mere obiter dictum. And I confess,
with all the respect I have for anything that fell from him,
I do not find myself justified in rejecting the authority of a
formal decision, and particularly of so eminent an authority
as Lord Blackburn, upon a point in which the Laws of Eng-
land and Scotland are the same. 1 observe also that the
decision in the case of Harris, L.R. 1 Q.B.D. 515, was ex-
pressly approved by Lord Justice Mellish, another very
eminent authority, in the case of Parker v. The South-
Eastern Railway Company (1877), L.R. 2 C.P.D. 416. Iam
therefore prepared to follow the judgment in the case of
Harris, L.R. 1 Q.B.D. 515, and I may only add that, apart
from previous decision, I cannot myself see that it would be
consistent with legal principle to arrive at any other con-
clusion.”

In considering the principle of law which comes up for
consideration in the present case, it is most instructive to
read what Viscount Haldane, L.C., said in Grand Trunk R.
Co. v. Robinson, 22 D.L.R. 1, [1915] A.C. 740, 113 L.T. 350,
which was the case of a person travelling with a horse upon
a train under a contract relieving the railway company
from liability for death or injury when caused by negli-
gence—a half fare only being paid. The conditions of the
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B.C. contract were not read. At p. 6 we find the Lord Chancel-

CA lor saying :—

= “Moreover, if the person acting on his behalf has himsc|f

Mavssent  pot taken the trouble to read the terms of the contract pro-

Cw;‘"m” posed by the company in the ticket or pass offered, and yet
knew that there was something written or printed on it
which might contain conditions, it is not the company that
will suffer by the agent’s want of care. The agent will, \n
the absence of something misleading done by the compan.,
be bound, and his principal will be bound through him. 7o
hold otherwise, would be to depart from the general prin-
ciples of necessity recognised in other business transactions,
and to render it impracticable for railway companies to
make arrangements for travellers and consignors withont
delay and in convenience to those who deal with them.

In a case to which these principles apply, it cannot he
accurate to speak, as did the learned judge who presided at
the trial, of a right to be carried without negligence, as
such a right existed independently of the contract and was
taken away by it. The only right to be carried will be one

. which arises under the terms of the contract itself, and

these terms must be accepted in their entirety. The com- !
pany owes the passenger no duty which the contract is L
expressed on the face of it to exclude, and if he has appro-
bated that contract by travelling under it he cannot after
wards reprobate it by claiming a right inconsistent with i,
For the only footing on which he has been accepted as a
passenger is simply that which the contract has defined.”

Here the situation in principle is exactly the same and
adopting the language of the Lord Chancellor “for the only

footing (the goods were warehoused) is simply that which
the contract has defined.”

The language of Viscount Haldane, L.-C., in Grand Trunk
R. Co. v. Robinson, supra, that I have above quoted was
also quoted by Lord Parmoor in Hood v. Anchor Line,
[1918] A.C. 837 at pp. 849, 850. That was an action for
personal injuries alleged to have been sustained through the
negligence of the company’s servants in the course of
voyage from New York to Glasgow, and at pp. 843-81¢,
Viscount Haldane said :—

“In cases where the question is whether there is allegod
to have been negligence, such as entitles the party injurc!
by it to a remedy from a Court of justice, we are famili
with this procedure, and I think that it is really embodic
in the practice adopted by our jurisprudence in the othor
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kind of case that is now before us. Where there is a jury
the question is really one of fact for the jury, and the
function of the judge is simply to see that the proper ques-

B.C.

139

CA.

tion is considered by them, a question which must, up to Mavxsew

v

the point at which it is put, to some extent depend on ...

certain general principles which belong to jurisprudence.

My Lords, I agree that the appellant here was entitled
to ask that all that was reasonably necessary as matter of
ordinary practice should have been done to bring to his
notice the fact that the contract tendered to him when he
paid his passage money excluded the right which the general
Jaw would give him, unless the contract did exclude it, to full
damage if he was injured by the negligence of those who
contracted to convey him on their steamer. Whether all
that was reasonably necessary to give him this notice was
done is, however, a question of fact, in answering which
the tribunal m- st look at all the circumstances and the
situation of the parties. On this question even your Lord-
ships sitting here are a tribunal of fact more than of
law, and what we have to do as lawyers is no more than
to see that we have shaped for ourselves the question of
fact to which I have referred. If this is borne in mind.1
think that it explains decisions which are not really diver-
gent. In Henderson v. Stevenson (1875), L.R. 2 H.L. Sc.
470, what this House seems to me to have considered was
only the particular question of fact which arose in the cir-
cumstances of that appeal. In Parker v. The South Eastern
Ry. Co. (1877), 2 C.P.D. 416, the only question was whether
the question had been properly put to the jury. Mellish and
Baggallay, L.JJ, thought that it had not. Bramwell, L.J.,
dissenting, thought that the facts were such that the jury
ought to have been at once directed to find a verdict for the
defendants. In Grand Trunk Ry. Co. of Canada v. Robin-
son, 22 D.L.R. 1, [1915] A.C. 740, the Judicial Committee
obviously thought that the question was in substance one of
fact, of the nature which I have indicated, and that no
difficulty as to the law applicable arose
tion is not whether the appellant actually knew of the con-
dition. I have no doubt that he did not. The real ques-
tion is whether he deliberately took the risk of there being
conditions in the face of a warning sufficiently conveyed
that some conditions were made and would bind him. If
he had signed the contract, he certainly could not have
been heard to say that he was not bound to look. The com-
mon sense of mankind which the law expresses here would
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B.C. not permit him to maintain such a position. And when he

CA. accepted a document that told him on its face that it con-

tained conditions on which alone he would be permitt.d

Mavsselt  to make a long journey across the Atlantic on board the

Casyupes,  Steamer, and then proceeded on that journey, I think he
must be treated according to the standards of ordinary life
applicable to those who make arrangements under analo-
gous circumstances and be held as bound by the document
as clearly as if he had signed it. I am of the opinion that
the appeal must fail.”

In the present case, we have the contract signed by the
respondent, Katherine R. Maunsell, and no question ariscs
about the non-disclosure of the terms of the contract or
that the terms were not fully understood. I cannot see, in
the face of the contract we have here—clearly limiting re-
sponsibility—any principle upon which any further respon- 3
sibility may be imposed. It is regrettable that the dam- i
ages would appear to be greatly in excess of that provided Bl
for in the contract, but who is to blame for this result’ :
The contract is plain in its terms and there was a way to
have covered the true value, but that value was not de-
clared and, if declared, there would have been an additional
charge. The Court does not make the contract between the
parties; it remains only for the Court to construe the con-
tract and impose liability in accordance with its terms in
the result. In the present case, the terms of the contract
clearly limit responsibility as the words read, “limited to
the sum of $50 unless the value thereof is made known at
the time of storage and receipted for in the schedule an
additional charge will be made for higher valuation.”

This not being the case of any wilful misconduct, or
wilful negligence, what happened can be said to be an
eventuality that in the ordinary course of business might
happen and it is reasonable to conclude that it was an
eventuality that, according to sound business methods,
should be provided against otherwise for a very small
iy pecuniary remuneration—here $1.50 per month only—very
Wi heavy damages might be imposed notably—the judgment
now under appeal fixes the damages at $1630.

4 In my opinion the judgment should be reversed and the
i appeal allowed.

Eberts, J.A., would allow the appeal.

Appeal allowed
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EMERSON v. CLARK.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J.,
McKeown, C.J., K.B.D,, and Grimmer, J. February 18, 1921,
Costs (§1.—20)—Appeal—Security—Delay in Making Application.
The Court will not order security for the costs of an appeal if the
application is delayed until after the party appealing has pre-
pared and served his factum, it being considered unreasonable
to make such an order when the application is delayed until
the expenses of the appeal have been incurred although had it
not been for the delay the order would have been granted as

of course.

[In re Indian, Kingston, etc., Mining Co. (1882), 22 Ch. D. 83; In
re Clough (1887), 86 Ch. D. 7; Pooley's Trustees v. Whetham
(1886), 33 Ch. D. 76.])

APPLICATION by plaintiff, respondent, for security for
costs of an appeal, taken by defendant, appellant. Applica-
tion refused.

P. J. Hughes supports application,

C. F. Inches, contra.

The judgment of the Court was delivered by

Grimmer, J. (oral) :—It is clearly laid down by the auth-
orities that the Court under conditions similar to those
existing in this case would or might order security for the
costs of appeal, as save and except for the question of delay
there would be little doubt that the security would be as
of course, the appellant being out of the jurisdiction and
there being no property in dispute to which the respondents
could look for their costs. In view, however, of the de-
cision in the case of The King v. Gerow (1915), 24 D.L.R.
664, 43 N.B.R. 352, and the cases which it followed, the
application must be made promptly, and promptness will
be strictly enforced. In this case the notice of appeal was
dated December 14, and was served the same day upon
the plaintiff’s solicitor. On December 23 the defendant’s
solicitor was served with a demand of security for the costs
of the appeal, to which a reply was made the same day to
the plaintiffs’ solicitor that no security would be given as
demanded, unless an order there was made by the Court.
No further step was taken in this respect by the plaintiff’s’
solicitor until the first day of February instant, when he
caused a notice of motion for security for costs, that one
now under consideration, to be served upon the defendant’s
solicitor. In the meantime, however, the defendant’s
solicitor had prepared and filed his factum and had duly
served it upon the plaintiffs’ solicitor on January 28 last,
or three days before the notice of motion was served. While
it is true the application for an order for security for costs

Emerson
V.
CLARK.
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b
Can. could only be made to this Court, and was so made at the }
Ex. first opportunity, yet the notice of the application shouldl
. have been given promptly after the notice of the appeal w:
1 Tue Kixe - gerved, the general rule being that the Court will not orde:
Tae Grone Security for costs if the application comes on when t
Ixpemzity  appeal is in the paper or very nearly in the paper, it beir
Co. kT AL considered unreasonable to order it when the application I
delayed until the expenses of the appeal have been incurre Car
See in re Indian, Kingston and Sandhurst Mining Co. (1882 any
4 22 Ch. D. 83; In re Clough: Bradford Commercial Bankin: atit
Co. v. Cure (1887), 35 Ch. D- 7; Pooley’s Trustees v. Whe! 1
ham (1886), 33 Ch. D. 76. ]
g In view, therefore, of the general rule, and following th (
i decision in The King v. Gerow, 24 D.L.R. 664, 43 N.B.R. 352, 1
: this Court is of the opinion the present application shoul 3
! be refused with costs. i !
g Application refused )
A J
@j' At
4 THE KING v. THE GLOBE INDEMNITY €O, and HINCHLIFF} cov
t AND BARBER ET AL, THIRD PARTIES. 26
" Exchequer Court of Canada, Audette, J. May 12, 1921, lu;
¢ Conversion  (§11.—29)—Canada Grain Act—Collateral Bonds— the
\» Third Party Notice, {
i 1
&7 In compliance with the provisions of the Canada Grain Act, H. file ——
e with the Board of Grain Commission a bond of the defenda: s
E company to obtain a license to operate a country elevator f 1 ch.
| the crop year of 1915-16. Various persons stored their grain 's ’
‘l in his elevator, to whom he issued receipts therefor pursuant
r‘ to the Act. Subsequently without instructions from the owner : e
;”‘ B and without obtaining the return of the storage certificates, } ] no!
i disposed of the grain, keeping the proceeds thereof. ¢ nit
4 1
| 4 Held: On the facts that H. had failed to comply with the provision B Vi
: of the Act, and that the defendant company was liable t ) ! :
plaintiff under its bond. 4
2. That the fact of the owners, on discovering their grain gone he!
making a demand for payment thereof from H. could not I at
construed into a waiver of the old or the making of a new con I
tract between them and H. so as to relieve him of his statutory
duties, or to exonerate the company from liability under thei bhe
5 bond
i 3. That where there is conversion as aforesaid, the damages should of
be measured by the actual loss, depending upon the price pre th
o ) vailing at that time. th
" |
i 4. At the time it gave its said bond, the company required H. to 4+
I furnish collateral bonds securing them; and the third parties 3 uC
“’ herein gave these bonds. eri
,}-_ Held: That, as the company’s right to indemnity as against the de
'R third parties was an independent right not depending upon the ‘ an
“ bonds themselves, but upon other and separate agreements |
2
i

than those forming the basis of the information herein, and mn
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that the third parties were admittedly liable upon the shewing
of vouchers or other evidence of payment by the company un-
der the bonds—the rule of third-party notice, the object of
which is to give them an opportunity of contesting plaintiff's
right and that he may be bound by the judgment obtained by
the plaintiff, was not applicable, and therefore this Cour. had
no jurisdiction to decide this issue as between subject anl sub-
ject, which is entirely foreign to the main issue.
INFORMATION exhibited by the Attorney-General for
(Canada seeking to recover against the Indemnity comp-
any for the bonds furnished in connection with the oper-
ating of country elevator and of track buyer’s operations.
The facts are stated in the reasons for judgment.
E. L. Taylor, K.C., and Sweatman, K.C., for the Crown;
Coyne, K. C. for The Globe Indemnity Co;
L. A. Seller for Thomas Ashton, third party;
J. F. Frame, K. C. for the other third parties;
No one appearing for defendant Hinchliffe.

Audette, J.:— This is an information exhibited by the
Attorney-General of Canada, whereby it is sought to re-
cover against each of the said defendants, the sum of
$6,600, being the full amount of a country elevator bond,
together with the further sum of $6,000, or such portion
thereof as may be considered just,—being the amount of
. track-buyer’s bond, both bonds being given, under the
provisions of the Canada Grain Act, 2 Geo. V. 1912, (Can:)
ch. 27,

The defendant Hinchliffe although duly served with no-
tice of trial after having filed a statement of defence, did
not appear at trial, the other defendant The Globe Indem-
nity Company of Canada and the third parties, being, how-
ever, duly represented by counsel.

The following admissions, subscribed to by all parties
hereto, excepting the defendant Hinchliffe, were duly filed
at the opening, and read as follows, viz:—

“Admissions:— For the purposes of this case it is agreed
between his Majesty and the defendants:

“l. That on the 28th and 29th June, 1916, the Board
of Grain Commissioners held sessions at Strassburg, in
the Province of Saskatchewan, pursuant to the statute, for
the purpose of fully investigating all matters in connec-
tion with the alleged default of the said Hinchliffe in op-
erating the said country elevator and also as to his alleged
default as a track buyer, subject to the question of relev-
ancy. 2. The Board wrote to the defendant company giv-
ing the date of the hearing and requesting that the comp-

Can.

Ex.
Tue Kixo
A
Tue Grom
INDEMNITY
Co. BT AL,
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Can. any have a representative present. The defendant con
Ex. any were represented by counsel at said investigation wio
p— cross-examined persons called before the Board: subje

Tue Kixe  to the question of relevancy. 3. The said elevator w

TaE ‘dmu closed by the 1st of January, 1916, all grain having beo

Invemxiry  shipped out. 4. Early in January 1916, the Board receiv

Co. v AL complaints that Hinchliffe was not complying with tie

Act and asking for an investigation. A representative «
the Board interviewed him in Regina. This is admittcd
subject to the question of relevancy. 5 The first dec-
larations of claim, making claims against Hinchliffe to the
Grain Commission were made on the 22nd February, 1916,
and twelve of them were taken before the end of the month
of February. This is admitted subject to the question of
relevancy. 6. The prices of grain during the period from
September 1st, 1915, to August 31st, 1916, are correctly
set out for the various days in the closing prices shewn in
Report of the Winnipeg Grain Exchange for the year 1916,
pages 70 to 81 inclusive, which are made part of these ad
missions, except grain commandeered ; and the value of the

f grain of the said claimants at the above prices is subject

3 to deductions for freight 11.4c. per bushel on wheat and

6%c. per bushel on oats, storage 1%c. per bushel and

1/30c. per bushel per day after the first 15 days, and 1.

per bushel commission on sale, together with dockage and

also to interest on advances made in respect of the grain
of the various claimants. 7. The grain prices for the con-
tract grades for the various days in the years succeedin;

1916 are correctly shewn in the Winnipeg Grain Exchange

Reports, which prices as well as the orders of the Wheat

Board are admitted. It is also admitted that the highes!

price for No. 2. Feed Oats, on the Winnipeg Grain E:»

change since September 1st, 1915, was $1.36% on June 15,

and June 16, 1920, It is also admitted that all grain from

said elevator went to the Regina Grain Company and wa:

sold by them, with the exception of the 1976 bushels 40

pounds of wheat and the oats mentioned in paragraph 1 o

the Particulars. 8 During the grain year 1915-16, it |

the price of No. 1 Northern Wheat which is shewn by th

Winnipeg Grain Exchange prices above. During the sam:

period it is the price of No. 2 C. W. Oats which is shewn

by the Winnipeg Grain Exchange prices above. 9. The
claim in para- 8 of the Particulars is withdrawn, 10. The
amount of the claim in para. 10. of the Particulars is fixed
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at $110. This claim is the only one under the track bond.
11. The only cars commandeered by the Government on
November 28, 1915, are Nos. 209390, 146660, 208878,
102030, all No. 1 Northern.”

(This admission is signed by counsel on behalf of plain-
1iff, defendant company and third parties.)

The defendant, The Globe Indemnity Co. of Canada, by
counsel, at the opening of the trial admitted liability to the
extent of $110 under the $6,000 bond above referred to,
in respect of the track buyer’s license, and the Crown’s
counsel declared himself satisfied, limiting his claim to
that amount in respect to the track-buyer bond.

That leaves me to deal with the bond of $6,600 in res-
pect of the country elevator license.

Counsel for the Crown, upon application, was also all-
owed to amend his particulars of claim to the effect that
the price or prices or value at which the various classes of
grain should be estimated in this action for the purposes
of fixing damages should be the highest market price (ac-
cording to the reports of the Winnipeg Grain Exchange)
prevailing between the date of storing the grain in each
case and the date of the trial. This question will be here-
inaflter referred to.

The statement of defence by The Globe Indemnity Co. of
Canada was also amended, upon leave granted at trial by
striking out thereof the whole of paras. 7 and 8 and sub-
paras. (b), (¢), (d), (e), and (f) of para- 9.

The defendant Hinchliffe, as averred by the pleading,
in compliance with the Canada Grain Act, filed with the
Board of Grain Commission the bond in question for
$6,600 to obtain a country elevator license for operating
the crop year of 1915-16.

Evidence was adduced on behalf of the Crown in respect
of some of the claims set out in the particulars and those
set out in the statement of defence by The Globe Indemn-
ity Co. of Canada, namely: The claim of G. Dueringer,
W. Schwandt, F. Staffen, W. Hinchliffe, J. Flavelle, E.
Shepherd, A. Revoy, Fentwick & Rowe, A. Kerr, G. F.
Sculpholm, One Fenwick for Mrs. Moeller, and G. Staffen.

The defence offered no viva voce evidence at trial.

The details of the several transactions of these claimants
with the Country Elevator operated by defendant Hinch--
liffe are set forth both in the particulars and in the evid-
ence; but in the view I take of the case I find it unnecess-

1060 p.a.R,
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ary to undertake any minute analysis of the same, beca
I have come to the conclusion that the defendant Hii
liffe has made default in the operation of his country
evator and that he has transgressed the law or rules
operating such an elevator as laid down in the statute

Having received from the farmers their grain for st
age in the elevator, Hinchliffe, pursuant to sec, 157 of
Grain Act, at the time of delivery of such grain, issi
in the form prescribed by the Act, to the person deli\
ing the grain, warehouse storage receipts and under
159 and 166, became liable to account for the same.

The claim made herein, under the bond, is for the w}
80 stored by the farmers and which Hinchliffe dispose
without instructions from them, with the result that w
the farmers came to ship their wheat or grain, they f
the elevator empty and closed, and Hinchliffe gone. |
farmers thereby suffered heavy losses for which i
sought to compensate them out of the proceeds of the b

Hinchliffe had no right, of his own volition and wit}
an order, to dispose of and sell the grain stored in
country elevator, except under the special circumsta
mentioned in the statute, which are not in issue her
Hinchliffe having given storage certificates, the g
could not leave the elevator without the return of ti
certificates, as required by the statute; and he was m
over under contract with the farmer to keep his grai
the elevator.

It is true Hinchliffe made advances in money to seve
of the farmers storing grain in his elevator,- but that
not change the nature of the statutory contract he
working under. He was quite free, at common law,
make these advances, but he had no legal lien upon
stored grain especially as against a third party hold
the storage certificates. He took his chance, and he had
the advantage of having in his hands grain representi:
more than the amount advanced and that was all.

Moreover, the conversion, with regard to all these clair
of the farmer’s grain cannot now be sought to be ¢
strued into a new contract as between the farmers :
Hinchliffe from the manner and the language used w!
the farmer, seeing his grain gone, asked for his mon
and the demand for money or payment, under the circu
stances, cannot be made referable to a new contract as |
tween the warehouseman and the farmer, with the obje
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iew of avoiding the statutory duties cast upon the el-
tor man.

It is not, indeed, what the swindled farmers said or had

ay when they realised their grain had gone, that is now

er consideration in the present controversy; but the
isideration is what the farmers have a right to exact

m Hinchliffe under the circumstances which form the

avamen of the case. Hinchliffe having violated his

itutory duties and converted the grain to his own use, is
topped from setting up afterward, thereby invoking his
vn turpitude,- what the farmers said when they found
r grain gone and endeavour to construe it into a new
tract which would release him of any liability. It is not
the mouth of Hinchliffe to say—as was said at Bar—
the farmers ratified the sale I made of their grain by ask-
for their money, the proceeds of the sale of such grain.

e who seeks equity must come into Court with clean hands.

When some of the farmers realised their loss and went

Hinchliffe and asked for their money, the elevator be-
ng closed and the wheat gone, they were trying to make
the best of a bad job, if I may use that expression. And,

deed, whatever they did say to get the proceeds of their

appeared grain cannot now be sought to be made refer-
ble to a new class of contract which would let out Hinch-
liffe from his statutory duties.

The farmers were shamefully swindled. They dealt in
the regular manner, - as provided by the statute, with the
person operating the elevator who proved himself false
and the damages flowing from his violating the statute
ind his being obviously derelict in his conduct would app-
car to be only partially guaranteed by the bond of The
Globe Indemnity Co. of Canada, and I find the company
are liable under their bond and must pay

The farmers are not parties to the bond, but they have
a claim for damages and compensation against the defend-
ant Hinchliffe, whose action in respect of the administra-
tion of his country elevator is bonded and guaranteed. The
compensation for damages in a case of conversion should
be complete and the converter must not be allowed to take
r make any profit out of his wrongful act. The damages
should be measured by the actual loss and the claimants
would have sold their grain during that season and they
would have been paid the price prevailing at that time.

The damages therefore should be ascertained upon the
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basis of the price of wheat, oats or grain prevailing e.
tween Christmas 1915 and February 1, 1916, and mak g
the usual and proper deduction or allowance for freight,
transportation, storage, warehouse charge etc. The elov.
ator as admitted, was closed by January 1, 1916, But in
no case should a farmer receive a higher price at [thun)
which he testified he was holding for sale.

The plaintiff having omitted to ask for interest by (he
information moved at trial to amend accordingly and (he
pronouncement upon that application had been reserved to
the merits. Interest should be allowed in a matter like the
present one, and moreover, in view of the long delay since
the institution of the action, the greater part of which
resulting from an adjournment which was granted at (he
request of The Globe Indemnity Co; I think the plainti(f
is undoubtedly entitled therete. I have no hesitation in
allowing the amendment and direct that interest should
run upon the amount of damages duly ascertained from
March 1, 1916. The whole in full accord with the ha-i
consideration that the farmer should be compensated |y
the converter to the full amount of his loss.

The costs of the adjournment above referred to having
been reserved. I hereby adjudge the plaintiff is entitled
to recover the same against the said The Globe Indemnity
Co. of Canada in any event.

Dealing now with the amount of damages or the amount
which should be paid to the respective claimants mentioned
herein, I will accept the suggestion at trial and I will direct
counsel to adjust the same upon the basis above mentioncd.
Failing, however, counsel to be able to arrive at a satisfuc-
tory adjustment, leave is hereLy given to apply for fur
ther direction in respect of the same.

The claimants will be entitled to the value of their los
grain, at the prices prevailing between Christmas 1915 and
February 1, 1916, with interest thereon from March I,
1916—they being entitled to full compensation in a caw
of conversion. All due deduction to be duly made respec:-
ing advances, costs of transportation, storage, ete., all such
charges being familiar to counsel herein, as clearly appearcd
at Bar.

There will be judgment as follows, on the main issue, viz:

10. The plaintiff is ordered and adjudged to recover
against the said defendants, in respect of the operation
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under the track-buyer bond for $6,000, the sum of $110 as
admitted and agreed upon at Bar,

20. The plaintiff is further ordered and adjudged to re-
cover against the defendants all such dama_es and com-
nensation as may be arrived under adjustment by counsel
.tlnr\‘\dld allowing for each of the said farmers his claim
under the prices prevailing between Christmas 1915 and
February 1, 1916, with interest thereon, from March 1,
1916, the whole, however, only up to the total amount of
the bond of $6,600 if the added sums representing the dam-
age amount to that, and less if the deficiency amounts to
less. If the several amounts of the individual loss of the
farmers, ascertained in the manner above set forth, and if
the condemnation becomes to be for $6,600, - the total
amount of the bond - against The Globe Indemnity Co.,
interest upon that sum should only run against that comp-
any from the date of demand upon them which may be
taken to be the date of the investigation by the Board of
Grain Commissioners, which is to be found in the informa-
tion as June 28, 1916.

30. The plaintiff is further ordered and adjudged to
recover against the said defendants the costs of this ac-
tion, together with and including the costs of the adjourn-
ment, in any event, and which stood under reserve up to
date.

40. Failing the parties to adjust the claim, as mentioned
above, leave is hereby reserved to apply for further
direction,

One of the defendants, The Globe Indemnity Company
of Canada, having claimed to be entitled to indemnity over
against the third parties above mentioned, obtained leave
to serve third-party notice upon them and after the plead-
ings had been respectively filed and delivered, the matter
came up for hearing at the same time as the hearing up-
on the issue as between the plaintiff and the defendants.

I have heard both issues at Regina, on February 3, 1921
and following days, and allowed counsel for the defendant
company, on account of his having taken ill at trial, to offer
his argument in writing by February 14, 1921. A further
extension was also allowed; but as the written argument
is not at this late date forthcoming, about 3 months after
the argument, I now proceed to render judgment,

The Globe Indemnity Co. gave the two bonds above men-
tioned and required the defendant Hinchliffe to procure
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Can. collateral in the nature of exhibits A- 12 and A. 26. 'Ihe

,: third parties who signed these documents contend, am:

R other things, that they signed the same upon misrep e
Tur Kina

A sentation on the part of Hinchliffe who told them it wa o

Tue Guone Técommendation touching his capacity to run an elevat

Invemxiry  under the provisions of the Grain Act; to some of them he

Co.¥1 AL gven said it was a bond or security but that they would
never be asked to pay out any money. In one case thire
was no seal affixed upon the document and in the otl.r
the seals appeared to have been affixed after the partics
had signed.

However, in the view I take of the case it becomes
necessary for me to decide whether or not the third-part s
not being blind or illiterate, were or were not so gros |\
negligent in signing these documents without reading them
or ascertaining their purport, that the plea of misrepresen .
ation can let them out or whether the plea is non est factun
Howatson v. Webb, [1908] 1 Ch. 1, 4 Br. Rg. Cases 642,

It is furthermore unnecessary for me to decide whetl
or not the case comes under sec. 4 of the Statute of Frauds
and whether in such cases seals are required upon this ¢l
of documents. Brown on Statute of Frauds pp. 440, 111
et seq & 5B2.

Indeed, after going over the whole case and giving 1!
matter careful consideration, I have come to the conclusio
that this is not a proper third-party issue, and further that
I have no jurisdiction to entertain the claim.

This is not a claim to indemnify the defendant compa
over against the plaintiff’s claim in the action resting
the bonds recited in the information; but the defenda: !
company claims under an independent right, not deper
ing upon the bond themselves, but upon other and s
arate deeds or agreements entirely distinct and separa
from the bonds in question. The transaction between (.
plaintiff and the defendants in respect of the two bo
in question is complete and distinct and cannot be link:
with the other collateral bond or security to be used a
right to third-party notice. Where the defendant’s rig
against a third-party in an independent right, not depen
ing on the defendant’s own liability in the action, the r

s of third-party notice is not applicable. Wynne v. Temp«
i;‘ - [1897] 1 ch. 110, Greville v. Hayes, [1894] 2 Ir. R.
) at p. 23.

The object of a third-party notice is to bring in a thi»
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.ty in the suit to give him an opportunity of contesting
he plaintiff’s right and furthermore that he may be bound

the judgment obtained by the plaintiff. In the present
ase, there would be no object in and nothing gained by
Lringing in the third parties in question, because by the
ery terms of their bonds or collateral securities (Exs. 12
ind 26) they are bound by the judgment upon the original
bond. By the terms of these collateral bonds the third
parties are liable to the company for all loss, damage and
costs, ete., admitting beforehand, that the vouchers or other
evidence of payment made by the company, etc., shall be
conclusive evidence as against them of the fact and extent
of their liability to the company, whether such payments
were made to discharge a penalty under the bond, or were
incurred in the investigation of a claim therein or in ad-
justing a loss or claim and whether voluntarily made or
paid after suit and judgment against the company,

The matter is very clear, this is not a case of third-party
notice, it necessarily follows that I have no jurisdiction to
decide this issue as between subject and subject.

| am moreover bound by the decision of this Court upon
a closely analogous case, In re The Queen v. Finlayson et al
(1897), 5 Can. Ex. 387.

Therefore the claim made by The Globe Indemnity Co.
of Canada as against the third parties is hereby dismissed
with costs. The third parties are dismissed from this ac-
tion, which of course, will not deprive the defendant comp-
any of such right of indemnity as may exist.

The very able written argument of counsel for the de-
fendant company was delayed in its transmission to me
for reasons which I need not state. I had arrived at my
conclusion in the case, as above stated, before I had an
opportunity of perusing it; but I have since done so. How-
ever, after duly considering it, I see no reason to change
the conclusion of my judgment in any way.

Judgment accordingly.

NORTH COWICHAN v. GORE-LANGTON,

British Columbia Court of Appeal, Martin, Galliher, McPhillips
and Eberts, JJ.A. April 29, 1521

Arbiteation (SIIL—17)—Municipal Act, 4 Geo. V. 1014 (B.C)),
ch. B2—Expropriation—Arbitrators Properly Appointed and
Having Jurisdiction—No Error Shown on Face of Award—
Conclusiveness — Effeet of Land Changing Hands  During

Course of,
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Where a municipality has taken the required statutory steps
— determine the compensation for the taking of land for highv
CA. purposes, the arbitrators appointed having jurisdiction to de
b — mine the matters submitted to them, and having exercised t
o ] Nowrn

§

jurisdiction, and no error being shown upon the face of
Cowicnax award,

B.C

S ie

TR
S

the award is incontestable. Once the expropriat o
g % proceedings are commenced they will proceed upon the b
é GoRre- of the then existent title, and if it should later develop t
Laxcrox there has been a change of ownership pending the making L
the award, it does not affect the validity of the award, but
person entitled to the land becomes entitled to the mo
awarded the municipality being able to fully protect
under the Municipal Act, 4 Geo, V. 1914 (B.C.)

i
e

aw
" ' th
, ch. 62 b 3 d
and American Forest Produ pr
672, followed, and see Annotatic

Conclusiveness of Award, 39 D.L.R. 218.) i 4

APPEAL by plaintiff from the judgment of Gregory, i
in an action to set aside an award. A flirmed. &

F. A. McDiarmid, for appellant ; 14

H. A. Maclean, K. C. for respondent.

Martin, J. A. would dismiss the appeal.

Galliher, J. A.:— I am agreeing in the judgment of n
brother McPhillips, and would dismiss the appeal. \

McPhillips, J. A.:— In my opinion, this appeal must fa ) bit
Here we have an award made following the taking of t! "
required statutory steps by the municipality to determi J be
compensation for the taking of land for the purposes < th
the municipality, viz: for highway purposes. Y

ch

3 [ Re Beaver Wood Fibre Co. Ltd.
)J Corp'n (1920), 54 DL.R
2

§

&
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Arbitration-

to

Gore-Lan;
ton was the registered owner of the land at the time of th:

i

i 3

making of the award and he was served with the notice w y
der sec. 362 of the Municipal Act, 4 Geo. V. 1914 (B.C }
£

th

ch. 52, which deals with the expropriation of land and clain
@0 therefor, Gore-Langton later filed his claim in amou
-

ek $11,000—made up as follows:—
ﬁ f Value of land $1,000, and for damages by reason or wo
R $10,000.

4
Now the award was made on October 15, 1920, and rea
as follows :—

he
sa
ch
th

“In the matter of the Municipal [Act?] and Amendment ‘
thereto and In the matter of the Arbitration betwe: o
Richard Gerald Gore-Langton and the Corporation of th
P& District of North Cowichan in connection with the expro
e 4 8 riation of a road through Swallowfield Farm under By-la\
é No. 95 of the said Corporation.

. “We, the undersigned two of the arbitrators appointe
¥ herein, hereby arbitrate and award, adjudge and deter
g‘ mine, that the sum of $4,015.00 is the amount to be pui
‘! to the claimant herein, Richard Gerald Gore-Langton, a
|
i
[
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ompensation for the damages caused by the aforesaid
expropriation.

Dated at the City of Duncan in the Province of British
('olumbia this 15th day of October, 1920

A. R- Wolfenden.
James Maitland-Dougall.”

One of the arbitrators, T. A Wood, did not concur in the
award and refused to sign same, Now the objection is
that the arbitrators have aws "ded compensation on a wrong
principle, and that they have awarded damages upon a
claim based upon ownership and occupancy of the land
adjoining the public highway expropriated by the by-law
under consideration to a person who was neither owner or
occupant, nor otherwise interested in the “real property
w0 expropriated by by-law as aforesaid;and in the alter-
native on the further wrong principle that they have all-
owed no sum whatever to the Corporation for the advant-
age resulting from the operation of the said by-law.”

It would appear that the point was taken before the ar-
bitrators before the making of the award that Gore-Lang-
ton had sold the lands through which the highway was to
be carried to one Hutchison. Nevertheless it was apparent
that Gore-Langton was still the registered owner and sec.
104 of the Land Registry Act, 2 Geo. V., R. 8. B, C. 1911,
ch. 127 reads as follows:—

“104. No instrument executed and taking effect after
ilu- thirtieth day of June, 1905, and no instrument executed
before the first day of July, 1905, to take effect after the
aid thirtieth day of June, 1905, purporting to transfer,
charge, deal with or affect land or any estate or interest
therein (except a leasehold interest in possession for a
term not exceeding three years),  a1all pass any estate or
ntercst, either at law or in equity, in such land until the

ame shall be registered in compliance with the provisions
of this Act; but such instrument shall confer on the person
henefited thereby, and on those claiming through or under
him, whether by descent, purchase, or otherwise, the right
to apply to have the same registered. The provisions of this

ulmn shall not apply to assignments of judgments, 19056,
8. 74; 1908, c. 29, s. 6” (Amends. s. 104, subsec. (.)
i"l.r. ch. 33, sec. 15, sub-sec (3) added s- 104, 1913, ch. 3
sec, 51, re-enacts sec. 104 sub-sec, (3) 1914, ch. 43, sec. 62.
1 (2) added 1912 ch. 15, sec. 28)

It is true that at the time of the award an application had

Norru
Cowicuas
N
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been made for registration of the conveyance from Go
Langton to Hutchison but it was not completed by regist
tion. There could be no certainty of procedure unless the
be some time at which the arbitration proceedings co
commence and be determined as of that time that is reas
ably the time when the notice of expropriation was giv.
otherwise there would be chaos. The point taken

without merit and in the highest sense technical as u
the evidence it is clear that an absolute title can be obtai
by the municipality to the land in question and all pro
releases for all claims for damages—in truth there can

no contention to the contrary. It is highly inequitable t!
all the proceedings initiated by the municipality shou
at the instance of the municipality, be held to be aborti
It is well to bear in mind what the legal result is, when

arbitration is entered upon and an award made and |
questionably here the course of conduct before the arl
rators was to have an award made in pursuance of the pr
isions of the Municipal Act. In this connection, I wo

refer to the judgment of Meredith, C.J.0., in Re Bea\
Wood Fibre Co. Ltd., and American Forest Products Corp
(1920,) 54 D. L. R. 672 at pp. 673, 674, 47 0. L. R. 590

“On the question of setting aside the award, it is elem:
tary that where the parties have chosen to constitute
court for themselves that court is a court to determ
both the law and the facts, and if there is no miscond
on the part of the arbitrators, however much they m
have erred either as to the law or the facts, the Court h
no jurisdiction to interfere. The only exception to ti
rule that I know of is where the error appears on the fa
of the award or is shewn by some document incorporat:
with it.”

Now the award in the present case is without error up
the face, and is determinative of both the law and the fa(
I cannot see what jurisdiction exists in this Court or t
Court below to review the award in the present ca:
(Crosfield v. Manchester Ship Canal Co. (1905), A.C. 42
73 L. J. (Ch.) 345; Hodgkinson v. Fernie, (1857,) 3 C.
(N.S.) 189, 140 E.R. 712. Here we have a lump sum awar
ed and there is no error on the face of the award and it ca
not be assumed that the advantage if any, from the oper
tion of the by-law was not considered—it may well ha
been considered. It is pertinent to the question under c«
sideration in the present case to note what Lord Dav:
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aid in Falkingham v. Victorian Railways Commissioner,
(1900), A.C. 452 at pp. 463-464:

“Their Lordships agree that 11 a lump sum be awarded
v an arbitrator, and it appears on the face of the award
r be proved by extrinsic evidence that in arriving at the
lump sum matters were taken into account which the arb-
trator had no jurisdiction to consider, the award is bad.
In the present case the submission is to be found in the
contract between the parties and the respective appoint-
ments made by them of arbitrators, and the reference was
only of those claims made by the appellants which were
within the terms of the submission. In Beckett v. Midland
Ry. Co. (1866), L.R. 1 C.P. 241, and the other case of
Fisher v, Pimbley (1809), 11 East, 188 (103 E.R. 976),
the excess appeared on the face of the award, and, not be-
ing severable, the award was held bad. Mr. Haldane con-
tended that this award was bad because it did not in terms
state that the arbitrators had rejected from their consider-
ation those claims of the appellants which were not prop-
erly referable, and it was therefore consistent with the
award that those claims had in fact been considered by the
arbitrators and had been taken into account by them in arr-
iving at the lump sum awarded. Their Lordships are not
aware of any authority for this position, and they think it
would be contrary to principle to hold an award bad because
of the possibility that matters not within the jurisdiction
of the arbitrators may have been taken into account is not
in terms excluded on the face of the award. It is true that
n inferior courts the maxim “Omnia praesumuntur rite
esse acta” does not apply to give jurisdiction as was laid
lown by the Court of Queen’s Bench in Rex v. All Saints,
Southampton (1828), 7 B. & C. 785 [108 E.R. 916] and by
Willes, J., in Mayor of London v. Cox (1867), L.R. 2 H.L.
239 at p. 262.

That rule is applicable to the award of an arbitrator
where no jurisdiction is shewn to make the award, but
where, as in the present case, there is jurisdiction to make
an award, and the question is only of a possible excess of
urisdiction, it has no application. In such a case the
award can only be impeached by shewing that the arbitra-
tor did in fact exceed his jurisdiction. Their Lordships
therefore, think that this award of the lump sum is not bad
on the face of it.

The arbitrators, in the present case, unquestionably had
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jurisdiction to determine the matter submitted to them a:
exercising that jurisdiction, and no error being shewn up.n
the face of the award, it is incontestable. In Re An Al
itration between Hohenzollern Actien Gesellschaft f
Locomotivfan and The City of London Contract Corpo
ation and the Common Law Procedure Act, 1854 (1880

54 L.T. 596, Lord Esher in the Court of Appeal at p. 597, !
said :— 5

“The question is, whether the arbitrator had jurisdi '
tion to try the matters submitted to him. If he had juri i
diction to try these matters, his decision cannot be disputc. ¥
...... The questions in this case are, first, what is the tru i
construction of the submission to arbitration, and, secondl: ,

what is the dispute between the parties?”

In the same case Lopes, L.J., said:—"“We have not to con
sider whether the arbitrator has decided rightly, bu
whether he has acted within his jurisdiction. Howeve
he may have decided, if his decision is intra vires, we can
not interfere.”

It is not contended nor is there any evidence that Hutch
ison the purchaser from Gore-Langton is disagreeing wit!
the award even if that could be a question to be inquire
into. It cannot be overlooked that the Municipal Act i
its provisions absolutely protects the municipality in that
the compensation awarded stands in place of the land—thi
is a reasonable and proper provision and 11 the intention of
the Legislature is clearly demonstrated that once exprop
riation proceedings are commenced they wili proceed upo
the basis of the then existent title and if it should late:
develop that there has been a change of ownership pending
the making of the award or thereafter—and the municipal
ity has reason to fear any claims or encumbrances—ampl:
provision is made to meet any possible situation, i.e., the
person entitled to the land becomes entitled to the money
awarded—that the municipality may fully protect itself 1
manifest when the following sections of the Act are read:-

“370. The compensation or damages which may be
agreed upon or awarded for any land taken or injuriously
affected by any municipal corporation, in the exercise o!
its corporate powers, shall stand in the stead of such land
and shall be subject to the limitations and charges (if any)
to which the said lands were subject, and any claim to or
encumbrance upon the said land, or to or upon any portio
thereof, shall, as against the said corporaticn, be converted
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into a claim for the money so paid, or to a like proportion
thereof. R- 8. 1911, ¢. 170, s. 406. 1915 (B. C.) ch. 46.

“371. If, in the opinion of the Supreme Court or any
Judge thereof :—

(1) There is reason to fear any claims or encumbrances;
or

(2) Any person to whom the compensation or damage,
or any part thereof, is payable, or, in the event of no claim
for compensation having been made in due time, any person
who would or might have been entitled to make claim for
compensation, or whose concurrence or removal from the
register in necessary in order to show a clear title in the
municipality :—

(a) Refuses to execute the proper conveyance or guaran-

tee; or

(b) Cannot be found; or

(¢) Is unknown to the Council—
the Council may, with leave of the said Court or Judge,
expressed in an order duly entered, pay such compensa-
tion into the district registry of the Supreme Court for
the district in which the municipality is situated, with in-
terest thereon for six months at the rate of four per centum
per annum, or may obtain in such order a declaration that
no compensation is payable, and shall deliver to the Regist-
rar-General of Titles or District Registrar of Titles, as the
case may be, an office copy of such order, accompanied by
the conveyance or agreement or award, as the case may be,
with an application of the municipality for the registration
of the title acquired under such conveyance, agreement, or
award, or under the expropriation proceedings, coupled
with the non-claim of compensation, with the usual fees,
and the Registrar shall register the title so accuired
under such by-law,” 1915, ch, 46. sec. 54.

“372. Upon such payment into Court, a notice in such
form and for such time as any Judge of the Supreme Court
may direct shall be inserted in a newspaper published in
the municipality in which the lands are situated (if any)
or if there is no newspaper published in the municipality,
then in the Gazette, and also in a newspaper published in
the nearest municipality thereto in which any newspaper
is published. Such notice shall state that the title of the
municipality under such agreement, award, or conveyance
is under this Act, and shall call upoa all persons entitled to
the lands, or to any part thereof, so taken or injuriously

B.C.
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affected to file their claims to the said compensation mon
or any part thereof; and all such claims shall be recei
and adjudicated upon by the Supreme Court or by a
Judge thereof. R. S 1911, c. 170, s. 408."

“373. The cost of the proceedings, including prop
allowances to witnesses, shall be paid either by the mu
icipality or by such other person as the said Court or a
Judge thereof may order; and if the order for distributi
is obtained in less than three months from (he payme
into Court of the said compensation moneys the Court
any Judge thereof may direct any proportionate part «
such interest to be returned to the said municipality. R.
1911, ¢. 170, s. 409.”

“374. The judgment in such proceedings shall for ev.
bar all claims to the lands or any part thereof, as well :
any mortgage or encumbrance upon the same; and t!
Court or Judge shall make such order for distribution, pa
ment, or investment of the said compensation money a
for securing the rights of all persons interested therc:
as may be necessary. R. S. 1911, ¢. 170, s. 410.”

Upon full consideration of these statutory provisions,
is idle to contend that consequent upon the change of own
ership subsequent to the arbitration proceedings, althoug
really non-effective in law by reason of sec. 104 of the Lan
Registry Act, pending registration that the whole proceed
ings are abortive—such is plainly not the expressed inten!
of the Legislature—on the contrary, every precaution ha
been taken to give full effect to the expropriation and th
award and the machinery is ample to complete and wor!
out substantial justice to who ever may be entitled to th:
compensation as the compensation “shall stand in the stea
of such land,.” So that the municipality, in the presen
case, is at liberty to pay the compensation into Court an
obtain absolute statutory immunity, from any furthe
claim in respect of the “land taken” and “injuriousl
affected.”

Therefore, upon the whole case, I am of the opinion tha
Gregory, J., arrived at the right conclusion in refusing t
set aside the award and that the appeal should be dismissed

Eberts, J. A. would dismiss the appeal.
Appeal dismissed

Partu
\




DOMINION REPORTS

LAW

60 D.L.R.]

TURNER v. DAVISON,

toba Court of Appeal, Perdue, C.J. M., Cameron, Fullerton and
Dennistoun, JJ.A, May 10, 1921

Partnership (81L—7)—Contract for Purchase of Interest In—Pro-
missory Note yen—4 hose in Action—I1 nt Right
Exchange Act, RS.C. 1006, ch. . 14=—=Necessity of Com-
plying With—Validity of Note,
omissory note given in pursuance of a contract for the pur-

hase of au interest in a partnership, which includes amongst
its assets a patent right is not given for an interest in a patent
ight within the meaning of sec. 14 of the Bills of Exchange
\et, R.S.C. 1906, ch. 119

n v. Geffen (1920), 51 DR, 203, 15 Alta. L.R. 534; aNirmed
(1921), 56 D.LLR. 693, followed. ]

\PPEAL by plaintiff from the trial judgment dismiss
¢ an action to recover on two promissory notes because
hev did not comply with the requirements of sec. 14 of
Bills of Exchange Act, R. S. C. 1906, ch. 119 reversed.
. M. Burbidge, K. C. and J. R Higgins for plaintiff.
\. E. Hoskin K. C. and H- V. Hudson for defendant.
Perdue, C.JM., and Cameron, J.A,, concur.

Fullerton, J. A:— The plaintiff, the defendant Davison

| others had, prior to May 30, 1918, been doing business

partners under the name of The Auto Sheaf Cart Loader.
I'he defendant Davison had patented a sheaf loader and
he company had been building loaders and putting them on
the market.

The patent, although standing in Davison's name, was
i partnership asset. The other assets of the company con-
isted of certain promissory notes made by purchasers of
aders, machines, machinery and material for the manu-
facture of loaders. Plaintiff had a one-quarter interest
which he had acquired from the defendant Davison.

Sometime prior to May 30, plaintiff offered to buy def-
endant Davison’s interest or to sell to the latter his own
interest, Defendant Davison preferred to buy and there-
ipon plaintiff gave to defendants an option to purchase
his interest: This option, although proved at the trial,
was not put in evidence. On May 30, 1918, the plaintiff and
the two defendants met at the Vendome Hotel where the
following document was executed by all three.

Winnipeg, May 30th, 1918.

“This is to certify that I have received from C. W. Dav-
ison and J. W. St- John settlement in cash and notes for all
my interest in the Auto Sheaf Cart Patent Rights. All
notes which were given for Auto Sheaf Carts sold; all mach-

Teuxen
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ines and machinery. Also all material in connection w h

said Auto Sheaf Cart subject to notes given.

“It is further understood and agreed that the vendor J
L. Turner will retain his shares in the Auto Sheaf Curt
Patent Rights until all notes are fully paid.

“It is further understood and agreed that the purchasc s
may pay off and take up notes at any time before maturi .
by paying interest to date.

J. W, St. John. J. L. Turne
0. S. Murray. C. W, Davison.”

The defendants at the same time gave the plaintiff tvo
promissory notes for $1,000 each, both dated May 30, 191

payable with interest at 8 per annum until due and un
paid, respectively 1 and 2 years after date.

This action, which was begun on March 16, 1920, was 1
recover the amount of the promissory note due June 2, 1919,
and interest, and also “for the annual payment of intere!
referred to in the second note above mentioned in the sum
of eighty dollars.” In their defences both defendants raisc
the defence “that the consideration for said notes consis
in part of the purchase money of a patent right and that th
said notes did not have written or printed prominently and
legibly across the face thereof before the same were issucd
‘given for patent right’ and the requirements of sec. 14 ol
the Bills of Exchange Act, ch. 119, R. S. C. 1906, in respec!
of such notes were not complied with, and the said note
are therefore void.”

The statement of claim, para. 3 d. alleges in the alte
native that:— “On or about the 30th day of May, 1918, th:
plaintiff agreed with the defendants to retire from the saidl
partnership, and the defendants agreed to purchase the
plaintifi’s interest in the said partnership at or for the pric
or sum of $2,000, which sum was to include all the interest o!
the plaintiff in the said partnership and the asset
of said partnership. The above arrangement was duly car
ried out, the plaintiff retired from the said partnership and
the defendants took over the plaintifi’s interest in the sai
partnership and agreed to pay the plaintiff the sum of
$2,000, as is evidenced by the defendants’ notes referred
to in paragraph 2 of the plaintiff’s statement of claim.”

The plaintiff claims judgment for $2,000 together with
interest.
I think it unnecessary to consider the effect of sec. 14 o!
the Bills of Exchange Act on the right of the plaintiff t
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 with recover on the promissory notes because in my view the
aintiff is entitled to recover on the contract of May 30, CA.

rd“'; I 191%, set out above. While para. 3 does not declare on the —
Cart sereement in the exact terms of the agreement the evidence — Tvwser
- <hews that the only assets of the partnership were those ,,“‘,;,,\‘
““_' ' mentioned in the agreement. The (le(exldant Davison ad-
A mits that the plaintiff has carried out in every respect the
terms of the contract of May 30, 1918, on his part. Read-
e 3 ing the contract and the promissory notes referred to in
. the contract together it provides for the payment by the
fi defendants to the plaintiff of $1,000 on June 2, 1919, with

1918 nterest at 8¢ and $1,000 on June 2, 1920 with interest at

unt 4 8 . The first payment only was past due when the action
was begun,

as 1 I would allow the appeal with costs and direct that

1919, b judgment be entered in favour of the plaintiff for $1,000

ere y and interest at 8%,

f" d Dennistoun, J.A.:—The plaintiff (appellant) brings ac-
FRis 4 tion to recover upon two promissory notes or, in the altern-
g ; itive, upon the original consideration for which said notes
t the were given the sale of an interest in a partnership of which

\ 1 the plaintiff and the defendants were members, and in the

Sued d further alternative for an interest in goods and chattels ac-

“ o quired by the defendants from the plaintiff.

"‘:; The trial Judge refused to give judgment on the notes
upon the ground that being given in part payment for goods
and chattels together with an interest in a patent right

Iter : they were void under sec. 14 of the Bills of Exchange Act,
R. S C. 1906, ch. 119, in the absence of the statutory words

sa of warning upon their face and he dismissed the action.

iy The plaintiff claims that the notes were not given for an

P " 2 interest in a patent right, but for an interest in a partner-

i hip which included among its assets a patent right. He

et urges that_ an interest in such a partnership is a chose in

‘l‘l ction which may be transferred by assignment and paid

e tor by promissory notes, without regard to the provisions

o { the statute, and that there is in this case no transfer-

n_‘ ence of title to specific individual assets, but merely of a

o) ' right to pqrticlpate as a partner in assets generally in con-

ij junction with other members of the firm, in the administra-
tion of the partnership affairs. In re Bainbridge (1878),

‘ Ch. D. 218 at p. 223.
- Stuart, J. delivering the judgment of the Appellate Div-

' sion in Alberta in the case of Lavin v. Geffen (1920), 51

1160 pr.e,
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D- L. R. 208, 15 Alta. L. R. 556. affirmed by the Supreme
Court of Canada, (1920,) 56 D. L. R. 698, 60 Can. S. C. R,
660, says it is well settled that the interest of a partner in
the assets of a partnership is a mere chose in action to which
the Sale of Goods Act 59 Vict. 1896, Man. ch. 25 does not
apply.

It would introduce a serious element of uncertainty into
commercial transactions to hold that notes given in settle
ment of the purchase price of a partnership interest may
be declared void, because it afterwards appears, that in
cluded in the partnership assets, was a patent right, poss-
ibly of small value, which never was a determining factor
in the transaction.

I doubt that sec. 14 of the Bills of Exchange Act was not
intended to apply to such a case.

The Supreme Court of Canada in Craig v. Samuel Benja-
min & Co. (1894), 24 Can. S.C.R. 278, indicate the length to
which the operation of the section may be carried, but make
it clear that the notes in that case were given to purchase an
interest in a patent right and for no other consideration.

While the oral evidence in the case at Bar shews that the
parties were buying and selling an interest in a partnership,
the written receipt which was put in evidence would indicate
that the defendant was purchasing a share in the assets
of the firm which included notes, machines, muterills and
an interest in a patent right.

What is referred to as the “receipt” is more than a re-
ceipt, it is in itself in the form of a contract, and is the final
contract which was entered into by the parties. It is signed
by all of them, and supersedes what went before.

Mr. Hoskin seeks to uphold the nonsuit on the ground
that there was evidence of a prior contract in writing which
was not produced. I think the documents which were pro-
duced when read with the oral testimony are sufficient to
prove the agreement arrived at, and to support the plain-
tiff’s case, and that proof of what the earlier agreement
contained was unnecessary.

The inference may be drawn from the whole case that
this receipt does not accurately represent the arrangement
which was made, but owing to the confused presentation of
the plaintiff’s case at the trial, and the documentary ev-
idence which induced the trial Judge to regard this as a
sale of assets including an interest in a patent right, I pref-
er not to interfere with his judgment in so far as it concerns
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the cause of action upon the notes, but with great respect
think he should have given judgment on the other branch
of the case.

There is the alternative claim upon the original consider-
ation for which the notes were given and there does not
appear to be any reason why the plaintiff should not have
judgment upon the facts found by the trial Judge in support
of that contract.

The action is between the original parties to the trans-
action, no defences or equities prevent the plaintiff from hav-
ing what the defendant agreed to give him, as evidenced
by the receipt and the notes, that is to say $1,000 with in-
terest at 8% payable on May 30, 1919, and $1,000 on May
30, 1920, with interest at 8% in exchange for the plain-
tiff’s right in the goods, chattels, notes, and patent right
referred to therein.

The amount due when this action was brought on March
16, 1920, was $1,000 and interest on that sum, and I would
allow the appeal and enter judgment for the plaintiff with
costs of the trial and appeal.

Appeal allowed.

REX v. McKENZIE.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher and McPhillips, JJ.A.  April 9, 1921,

Intoxicating Liquors (§ITIA.-55) —8ale of—Honest and Reasonable
Belief that Liquor mot more than 23 per cent—Prohibition
Act 3 Geo. V. 1916 (B.C.), Ch, 49—Defence of Mens Rea Taken
Away by Statute.

It is no defence to a charge that the accused was guilty of an in-
fraction of sec. 1006 of the Prohibition Act, 6 Geo. V. 1916
(B.C.), ch. 49, in selling liquor of the strength of 5.20 per
cent. proof spirits, that he had been supplied with liquor for
sale which he honestly and reasonably believed contained not
more than 23 per cent. proof spirits, for the sale of which
he held a license. The statute takes away the common law
defence of mens rea.

APPEAL by accused by way of stated case from convic-
tion for selling liquor of more alcoholic strength than allow-
ed by the Prohibition Act, 6 Geo. V. 1916 (B.C.) ch. 49,
sec, 10. Affirmed.

W. W. B. McInnes and R. L. Maitland for appellant;

Geo. E. Martin for Crown.

Maedonald, C.J.A.:—I would dismiss the appeal for the
reasons to be handed down by my brother Galliher.

Martin, J.A., would dismiss the appeal.

B.C.
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Galliher, J.A.:—This comes before us by way of a ca -
stated by Howay, Co. Ct. J. The accused was convicted 1.
selling liquor of the strength of 5.20 per cent proof spirit -
and while the Judge found that the accused had been sup, -
lied with liquor for sale which he honestly and reasonab! -
believed contained not more than 2% % proof spirits (and
for which sale he held a license), he nevertheless held th::
such belief afforded no defence to the charge and that he
was guilty of an infraction of sec.” 10 of the Prohibition Act,
6 Geo V, 1916, (B. C.) ch. 49.

The question submitted for our consideration is, “Wu-
I right in so holding ?”

In The Queen v. Tolson (1889), 23 Q.B.D. 168 at p. 181,
Cave, J., lays down this proposition:—

“At common law an honest and reasonable belief in th

existence of circumstances which if true would make the
act for which a prisoner is indicted an innocent act ha-
always been held to be a good defence. - - - - -
- - - So far as I am aware it has never been suggested that
these exceptions do not equally apply in the case of stat-
utory offences unless they are excluded expressly or by nec-
essary implication.”

And Stephen, J., in the same case at p. 190, citing Reg. v.
Prince (1875), L.R. 2 C.C.R. 154, states the decision o
the Court there to be as follows:—

“All the Judges therefore in Reg. v. Prince agreed on the
general principle” (enunciated by Lord Esher, then Brett,
J.) “that a mistake of facts on reasonable grounds to the
extent that if the facts were as believed the acts of the
prisoner would make him guilty of no offence at all, is an
excuse and that such an excuse is implied in every crimina'
charge and every criminal enactment in England”) “though
they all except Lord Esher, considered that the object of
the Legislature being to prevent a scandalous and wicked
invasion of parental rights (the abduction of a girl under
16),— it was to be supposed that they intended that the
wrongdoer should act at his peril,” and the belief that the
girl was over 16 years was no defence.

In the Tolson case, supra, the dissenting Judges, Manisty,
Denman and Field, JJ., and Pollock and Huddleston, BB.,
were unable to distinguish the case of Reg. v. Prince, supra,
while Lord Coleridge, C.J.,, who was in accord with the
majority decision of the Court stated, that as he understood
it none of the Judges intended to differ from the judgment
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in Reg. v. Prince. The majority Judges in dealing with the
Prince case thus expressed themselves:—

“Stephen, J., at p. 191:—“It appears to me that every
argument which shewed in the opinion of the judges in Reg.
v. Prince that the legislature meant seducers and abductors
to act at their peril shews that the legislature did not mean
to hamper what is not only intended but naturally supposed
by the parties to be a valid and honourable marriage with a
liability to seven years’ penal servitude.”

Hawkins, J., at p. 194:—“They (the Judges) differed
however in the application of the law to the facts of the
particular case, Brett, J., thinking that there was in the
prisoner no such mens rea as was necessary to constitute
a crime; the rest of the Court thinking that the act of
abduction of which the prisoner was guilty being a morally
wrong act, afforded abundant proof of his criminal mind.”

Cave, J., at p. 181:—*“As I understand the judgments in
that case the difference of opinion was as to the exact extent
of the exception, Brett, J., the dissenting judge, holding that
it applied wherever the accused honestly and reasonably be-
lieved in the existence of circumstances which if true would
have made his act not criminal, while the majority of the
judges seem to have held that in order to make the offence
available in that case the accused must have proved the
existence in his mind of an honest and reasonable belief
in the existence of circumstances which if they had really
existed would have made his act not only not criminal but
also not immoral.”

Wills, J., at p. 180:—“This judgment contains an em-
phatic recognition of the doctrine of the  guilty mind ' as an
element in general of a criminal act and supports the con-
viction upon the ground that the defendant who believed
the girl to be eighteen and not sixteen, even then in taking
her out of the possession of the father against his will, was
doing an act wrong in itself.”

I think it may be taken that Lord Coleridge, C.J., truly
expressed the views of the majority of the Court when he
said they did not differ from the judgment of Reg. v. Prince,
but in the view they took of that decision the cases were dis-
tinguishable.

There is an interesting article by Silas Alward in (1918),
38 C.L.T., p. 646, on the doctrine of mens rea where the
above cases and others are referred to. I do not think I
can better express my own views of the conflicting judg-
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ments in these cases than by adopting the words of 1
writer with, perhaps the elimination of the word “unla: -
ful.” At p- 657 he says:—

“The conflicting judgments in the two great cases |
Regina v. Prince and Regina v. Tolson arose largely from
the fact that in the former case the prisoner, apart from
the question of the age of the girl, was in the pursuit of
wrongful and immoral act in taking her from the prote -
tion and guardianship of her father; while in the laticr
case there was nothing wrongful or immoral in the rc.
marriage of the prisoner who supposed herself to be u
widow.”

In Reg. v. Woodrow (1846), 15 M. & W. 404, 153 E.I!
907, an appeal to the Court of Exchequer, Pollock, C.B., an
Parke, B., held that the plea of mens rea did not prevail in
the case of a retailer of tobacco on information for having
adulterated tobacco in his possession contrary to the
statute even although he had purchased it as genuine an
had no knowledge or cause to suspect that it was not so.

I quote from the judgment of Pollock, C.B., at pp. 417,
416:—"“If this were the case of provisions, or of any matter
that affected the public health, it would not be at all unrex-
sonable to require persons dealing in them to be aware of
their character and guality, and to be responsible for their
goodness, whether they know it or not; they are bound to
take care........ It may be said that in this particular
instance it works a great hardship, because it is express!y
found, I may take it, that the magistrates who in the first
instance dismissed the information, and the Court of
Quarter Sessions, and who decided in favour of the defen
dant, were of opinion that he personally had no knowledg:
of this violation of the law. If the law in a particular case
works any hardship, it is either for the legislature to alter
the law, or for the executive department of this branch of
the revenue law to abstain from calling for the enforcement
of the statute. But if we are called upon to put our con-
struction upon it, I believe we are all of opinion that the
due construction of the 8rd and 4th section is, that thi:
tobacco was forfeited, and that the party is liable to the
penalty, whether he is or is not aware that the commodity
has been adulterated in the manner in which this turns out
to be. In reality, a prudent man who conducts his busines:
will take care to guard against the injury he complains of,
and which Mr. Crompton says he has a right to complain
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of, and he would not be exposed to it. If he examines the
article, he may reject it, and not keep it in his possession;
or if he is incompetent to do that, he may take a guarantee
that shall render the person with whom he is dealing re-
sponsible for all the consequences of a prosecution.”

And from Baron Parke, at p. 417:—

“With respect to the offence itself, I have not the least
doubt that the ordinary grammatical construction of this
¢lause is a true one. It is very true that in particular in-
stances it may produce mischief, because an innocent man
may suffer from his want of care in not examining the
tobacco he has received and not taking a warranty ; but the
public inconvenience would be much greater if in every case
the officers were obliged to prove knowledge. They would
be very seldom able to do so. The legislature have made a
stringent provision for the purpose of protecting the re-
venue, and have used very plain words. If a man is in
possession of an article, as defendant was in this case, and
that article falls within the terms mentioned in the statute,
there is no question but that the offence is proved. If
there is any hardship in the case, it does not rest with those
who have only to carry the law into effect to remedy it.”

In Sherras v. De Rutzen, [1895] 1 Q.B. 918, Wright, J.,
at p. 921 says:—

“There are many cases on the subject and it is not véry
easy to reconcile them. There is a presumption that mens
rea an evil intention or a knowledge of the wrongfulness of
the act is an essential ingredient in every offence; but that
presumption is liable to be displaced either by the words
of the statute creating the offence or by the subject-matter
with which it deals and both must be considered.”

And after referring to Lolleys case, R. & R. 237, and the
Prince case, supra, goes on to say, at pp. 921, 922:—

“Apart from isolated and extreme cases of this kind, the
principal classes of exceptions may perhaps, be reduced to
three. One is a class of acts which in the language of Lush,
J., in Davies v. Harvey (1874), L.R. 9 Q.B. 433, are not
criminal in any real sense but are acts which in the public
interest are prohibited under a penalty.”

And cites Reg. v. Woodrow, supra, as an exception. Both
Wright, J., and Day, J., held, however, that in the case be-
fore them where a licensed victualler was convicted for an
offence of supplying liquor to a police constable while on
duty that the Licensing Act did not apply where the licensed
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victualler bona fide believes that the police constable is « |
duty.

Other decisions more or less conflicting were cited to u-.

It is hard, in view of the many conflicting decisions, 1,
come to a satisfactory conclusion, especially as the distin -
tion in some of them seems finely drawn, but I think th -
much can be deduced that where an act is not in itsell
immoral or illegal, but is made penal by statute, it becom:-
a question of construction whether the common law doctrin:
cf mens rea is intended to apply to it or not. If the statut«
says so in plain language, there is of course no difficulty,
but where the statute is silent it becomes a question whethe:
the Legislature intended to take away the common law de
fence of mens rea.

Generally speaking, the authorities seem to point to thi-.
that if such was the intention, it should have been expresse:d
in clear and explicit terms, but that again is subject to this,
that in interpreting any statutes of the nature of the one
in question here, you must look at the object and scope of
the statutes and the purposes for which it was enacted and
if you can gather from these that the intention of the legis-
lature was to deprive the accused of the common law right
it may be so construed though express language is not used

Now looking at the Act in question, I think it is clear that
the scope and object of the Act was to absolutely prohibit
(except as provided in the Act), the sale or disposal of
liquor above a certain percentage of proof spirits within
the Province of British Columbia. That being so, there
should not have been on the premises of the accused any
such liquor for sale or disposal and the fact that by accident
or otherwise, it was there, seems to me something that
the accused had to guard against and if he chooses to engage
in the sale of liquor of a proper percentage of proof spirits
and for which he was licensed, he does so at the peril of
such an accident occurring as apparently occurred here,
and that the legislature so intended.

Mr. McInnes refers us to sec. 41 of the Prohibition Act,
and the case of Rex v. Lee Duck (1919), 27 B.C.R. 482, a
decision dealing with the effect of said section. It seems
to me that sec. 41 does not assist the accused. He was
charged with selling liquor of the strength of 5.20° proot
spirits. Section 41 reads as follows:—

“If in the prosecution of any person charged with com
mitting an offence against any of the provisions of
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this Act in selling...... liquor prima facie proof is given,
that such person had in his possession or charge or control
any liquor in respect of or concerning which he is being

169
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prosecuted, then unless such person prove that he did not Tn:Rovar

BANK

commit the offence with which he is so charged he may be . .\ ..

convicted accordingly.”

Assuming the prima facie proof to have been given what
i« the accused called upon to do here? Prove that he did
not commit the offence charged.

It is not denied that the liquor was in his possession or
that he sold it, but it is said he did not know it was
over strength, and the County Court Judge held he reason-
ably believed that, but the question is still open. Is that
a defence?

While I admit it is a case of no little difficulty, in view of
conflicting decisions, and that others might well take a
different view, I am on the whole impelled to answer the
question submitted to us in the affirmative.

McPhillips, J.A., would dismiss the appeal.

Appeal dismissed.

THE ROYAL BANK OF CANADA v. RICE & WHALEY, LTD.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A.  April 4, 1921,

Contracts (§11D.-145) —~Agreement to Pay Sum Advanced to Repre-
sentative by Bank—Telegram—Particular Words—Meaning of.

\ telegram sent to the manager of a bank where defendants had a
representative buying cattle for them was in the following
words: “We will h Thos. Bedd draft up to net
amount two cars stock to be shipped to us.” The Court held
that the bank manager was justified in taking the words “‘net
amount” to mean actual price paid and not the balance of
the proceeds of the sale of the cattle after deducting freight
and other expenses.

APPEAL by plaintiff from the judgment at the trial in
an action to recover the difference between the amount re-
ceived and the amount paid by the plaintiff, on a telegram
sent by the defendants authorising the plaintiff to advance
an amount to the defendant’s representative for the purpose
of buying cattle. Reversed.

W. P. Fillmore, for appellant.

F. J. Sutton, for respondent.

Perdue, C.J.M.:—One Beddome came to the plaintiff’s
manager at Saltcoats, Sask., and stated that he was buying
two carloads of cattle for the defendants, who are livestock
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brokers doing business at St- Boniface, Man. He asked t!
manager to honour his cheques to be given in payment {. -
the cattle. The bank manager told him he would have 1,

'phone or wire defendants to wire him, Beddome, the mone¢
required. Beddome telephoned to the defendants askin
them to arrange funds for him at the Royal Bank. Short|.
after this the bank manager received from defendant th:
following telegram:—

“Winnipeg, Man., August 4.
“Royal Bank of Canada,

Saltcoats.

We will honour Thos. Beddome draft up to net amount
two cars stock to be shipped to us.

(Signed) Rice & Whaley, Ltd.”

Beddome then furnished the bank manager with a list ol
the farmers from whom he had bought the cattle and the
amount to be paid to each. The manager figured out the
total sum with exchange added, the whole amounting to
$3,880.80. Beddome made a sight draft on defendants for
that amount payable to the bank. The bank then paid
Beddome's cheques given in payment for the cattle amount-
ing to $3,730.80. The defendants paid on the draft
$3,456.89, stating that this was the balance coming to Bed-
dome as proceeds of the sale of the cattle after deducting
freight and other expenses. This action is brought to re-
cover the difference between the amount received and the
amount paid out. The question turns upon the meaning to
be taken from the above telegram. If the words “net pro-
ceeds” had been used, the bank manager would have been
informed that defendants only intended to pay the amount
derived by them from the sale of the cattle after deducting
expenses. They knew that the bank was advancing money
to Beddome to pay for the cattle. This sum was ascertain-
able by the bank while the net proceeds of the transaction
could not be ascertained until the sale had been made. A
draft might be made for the amount advanced but not for
the unknown amount to be realised from a sale. I think
the bank manager was justified in taking the words “net
amount,” as used in the telegram, to mean “actual price
paid,” and in acting accordingly. The bank refused pay-
ment of one cheque of $150 which was not presented until
after the bank manager had heard that the draft would
not be paid in full. This leaves a balance of $273.91 paid
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hy the bank in excess of the amount received from defen-
dants.

The appeal will be allowed with costs and judgment
entered in the County Court for $273.91 with costs including
the usual counsel fee.

(Cameron, J.A., concurs,

Fullerton, J.A.:—One Thomas Beddome had for some 3
vears been engaged in buying cattle and shippirg them to
the defendants for sale. The defendant carries on the
business of commission brokers at the Union Stockyards at
St- Boniface. On August 4, 1920, Beddome saw T. H. Van-
wijck, the manager of the plaintiff bank at Saltcoats, stated
that he was buying two carloads of cattle for defendant
and wanted to know if he would honour his personal cheque
(meaning probably draft). Vanwijck told him that he
would have to 'phone or wire defendant and ask them to
wire the money to pay for the cattle. Beddome then 'phoned
defendant and asked them to arrange funds for him at the
Royal Bank for 2 cars of cattle. Defendant agreed to do so
and thereupon sent the following telegram to the plaintiff:
[See ante p. 170.]

Vanwijck understood the telegram to mean the price of the
cattle at Saltcoats. Beddome then made a draft on defendant
for $3,880.80, and the proceeds of this draft, less $9.70 ex-
change, was placed to his credit by the plaintiff, and the
money used to purchase the two cars of cattle. The de-
fendant paid on account of the draft the net proceeds
realised from the sale of the cattle which fell short of the
amount advanced by the plaintiff the sum of $273.91, for
which the plaintiff brings this action. The defendant says
that it is only responsible to the plaintiff for the net pro-
ceeds of the sale of the cattle.

One thing is clear beyond all question, that Vanwijck
understood the telegram as a promise to honour a draft
for the purchase price of the cattle. One can hardly con-
ceive of a bank manager, possessing the smallest degree of
common sense, making an advance of upwards of $3,700
upon no other security than a promise to honour a draft for
the net proceeds of such a shipment, and all for the sake of
earning $9.70, the charges on the draft.

If the telegram had said “up to net amount proceeds” the
meaning would be clear. The words, however, are “up to
net amount two cars of stock to be shipped to us.” If the
word “net” had not been used I think it would be perfectly
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ciear that the telegram meant the price at Saltcoats. Tie

Century Dictionary defines “net” as meaning “with ./
deductions (such as charges, expenses, discounts, comm -
sions, taxes, etc.”). It may well be that the word “net” wi <
used by the defendant not perhaps in its strict sense 11
rather to ensure that tleir responsibility was to be cor -
fined to the exact amount of the price of the cattle an
that nothing was to be added for commission, etc.

That the defendants intended by the words in the telc-
gram to make themselves liable for the price of the cattl:
is shewn by the following consideration :—

1. Beddome had been buying cattle and selling then
through the defendants for some years and in each case u
draft was made for the price of the cattle and if there wa-
a profit on the sale it was paid to him by the defendant:
2. Defendants must have known from past transaction-
that the only way Beddome could purchase was by beiny
put in funds by them, and certainly they knew in this case
because that is the very request he made which was acceded
to by the telegram- 3. Defendants must have known thai
no bank manager would advance a dollar to Beddome on =
guarantee of the proceeds of the sale by them. 4. A draft
for a definite amount was contemplated and when drawn
defendants undertook to honour it.

If the telegram meant what the defendant now says i
means, no such draft could possibly have been made as the
amount could not have been ascertained.

For these reasons I think the telegram means exactly
what the plaintifi’s manager took it to mean and if the
defendant inte' ded any other, which I gravely doubt, they
are estopped rom setting up any such meaning.

The appeal should be allowed with costs and judgment
entered for the plaintiff for the amount claimed togethe:
with costs.

Dennistoun, J.A., concurs.

Appeal allowed.
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BURNS v. CHRISTIANSON.
\Iberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
and Beck, JJ. May 27, 1921,

Facmptions  (§11B—29) —Exemntions Act RS.S, 1920, Ch, 51, see,
2 (7)=Tools and Necessary Implements—Chauffeur's Auto-
mobile,

words “‘tools and nec. ssary implements’ as used in sec. 2 (7)
of the Exemptions Act, R.8.8. 1920, ch. 51, and which are
declared exempt from seizure under the Act do not include an
automobile owned by a professional chauffeur and by means of
which he makes his living.

THE PLAINTIFF brought an action against the defen-
dant which was dismissed with costs. The defendant
under his execution for costs caused an automobile of the
plaintifi’s to be seized. The plaintiff claimed it to be exempt
from seizure and on interpleader proceedings His Honour,
Judge Lees, held that it was exempt. This is an appeal from
his decision. Appeal allowed.

G. H. Van Allen, for appellant.

H. 8. Coulter, for respondent.

Harvey, C.J.:—The claim for exemption is under para. 7
of sec. 2 of the Exemption Ordinance, R.S.S. 1920, ch. 51,
which declares exempt from seizure “the tools and neces-
sary implements to the extent of two hundred dollars used
by the execution debtor in the practice of his trade or pro-
fession.” The plaintiff swears that he is a licensed chauf-
feur and that he makes his income and living “solely and
exclusively from the operations of the motor car seized
herein or a professional chauffeur in the Town of Leduc and
surrounding district.”  This is not controverted-

A “chauffeur” under the Motor Vehicles Act, 2-3 Geo. V.
1911-12 (Alta.), ch. 6, under which the license is granted,
is defined to be “any person operating a motor vehicle as
mechanic, paid employee or for hire.”

The Judge considered that the case of Lavell v. Richings,
[1906] 1 K.B. 480, 756 L.J. (K.B.) 287, was in point and
that he ought to follow it.

In that case a cab was seized under a distress for rent
due by the cab driver. The cab was owned by the plaintiff,
who was not the tenant, and only rented and he claimed it.
The Act to amend the Law of Distress for Rent, ch. 21 of
51-52 Vict. 1888 (Imp.), by sec. 4 made exempt from dis-
tress for rent “any goods or chattels of the tenant or his
family which would be protected from seizure in execution
under section ninety-six of the County Courts Act 1846.”
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The last-mentioned section provides that under an execution
App. Div. in the County Court against the goods and chattels of any
— person the bailiff may seize “any of the Goods and Chattcls
Burxs  of such Person or his Family (excepting the Wearing A)-
Cnmeray. Parel and Bedding of Such Person or his Family, and the
SON. Tools and Implements of his Trade to the Value of Five

Pounds, which shall to that Extent be protected from such
Seizure).”

Alta,

It is to be observed that both of these sections are deal-
ing expressly with the goods of the debtor (tenant debtor
or judgment debtor) but neither on the argument of counsel
nor in the reasons for judgment does it appear in either
report above cited that any reference was made to the fact
that the cab in question was not the property of the debtor.
The Court unanimously held that it was an implement of
the cab driver’s trade and therefore exempt and that such
implements of trade were protected only to the extent of
£5 in value, yet it was wholly exempt because it was impos-
sible to leave a value of £5 without leaving the whole.

With all respect, the reasoning of the judgment does not
appeal to me as satisfying but in any event I am of opinion
that it is not quite on all fours with the present case.

What was exempt there was “the tools and implements”
of the debtor’s trade. What is exempt with us is the tools
and necessary implements used by the debtor in his trade
or profession. The word “trade” has a variety of mean-
ings. It is quite commonly used as synonymous with
“occupation,” and not being governed or modified by any
accompanying words in the English statute the Court might
very well interpret it as in the cited case it presumably did
as having such a meaning. It is quite clear however that
in our ordinance it cannot be so construed. Two classes of
occupations are mentioned, trades and professions: In
the preceding paragraphs of the sections are provisions in
respect to farmers who quite clearly are not included in
this paragraph for the particular tools and implements
applicable to their occupation are definitely specified. There
are also other provisions having a general application re-
gardless of occupation. The New International Dictionary
defines trade in the specific sense as “The business which
a person has learned and which he engages in for procuring
subsistence or profit: occupation esp. mechanical employ-
ment as distinguished from the liberal arts, the learned pro-
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fessions and agriculture. In Freeman on Executions, 3rd
ed. at para. 226, pp. 1206, 1207, it is said: “Where the
statute provides for the exemption of the tools of a debtor
used in his trade two questions must be presented for con-
sideration. (1) What is a trade within the meaning of the
statute; and (2) What is a tool. The word “trade” is not
as employed in these statutes synonymous with business,
occupation or employment. It includes only the occupa-
tion of one who is a mechanic, and works at manual labour
with the aid of his tools and not one who conducts the busi-
ness of contractor, manufacturer or merchant.”

In the Revised Ordinance N.W.T. 1888, ch. 45, the
exemption was: “The tools and necessaries used by the de-
fendant in the practice of his trade or profession” In
1892 by Ordinance No. 14 this was amended by substituting
for the word “necessaries” the words “necessary instru-
ments to the extent of two hundred dollars.” The word
“tools” is the common and appropriate word to describe the
instruments used by the carpenter, the mason, the black-
smith, ete., in the exercise of his trade while “instruments”
is the more common and appropriate term when referring
to professional men such as physicians, architects, sur-
veyors, ete, The limitation to $200 in value also suggests
the contemplation by the Legislature of instruments of no
great value.

The substitution of “implement” for “instruments” and
of “judgment debtor” for “defendant” was made by the
Consolidation Commission in 1898 and not by any formal
legislative amendment. It is not necessary to define with
exactness what is a “trade” within the meaning of the Ordin-
ance, or what is a “tool” or “implement” but it is sufficient
to say that in my opinion for the reasons given the occupa-
tion of the debtor in this case is not such a trade any more
than would be that of the owner of a passenger vessel oper-
ated for carrying passengers on one of our rivers or a
steel manufacturer using an expensive machine for his
work nor would a valuable automobile or a steam or other
power driven vessel or expensive machine worth perhaps
many thousand dollars be a tool or implement within the
meaning of the section. I would therefore allow the appeal
with costs and direct judgment below in favour of the de-
fendant, with costs.

Stuart, J.:—I agree with the opinion of Harvey, C.J.
Taking the section in its ordinary meaning, I cannot think
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that the Legislature, when using the two words “tools” u:.d
“implements” in the plural and placing a limitation in valuc
obviously upon a number of articles taken together, 1.
tended to include a single but very valuable article in 1.
nature of a conveyance which the debtor uses as a carricr
of passengers. [Even if the carriage of passengers
hire came within the meaning of the word “trade” whicl |
think it does not, I do not think a single valuable chati.|
like an automobile is within the meaning of the expression
“tools and implements.” When the Legislature said to a de!-
tor in substance, “You may possess and enjoy the tools an
implements (in the plural) of your trade up to the value
all of $200 and you cannot be disturbed in their possessio
by execution,” I cannot believe that it means to say “You
may acquire a single chattel of three or four, five or ton
times that value, use it as your means of livelihood in con-
veying passengers and you shall not be disturbed.” Thi-
would exempt steamboats and aeroplanes when so used.

The point seems to have been so decided in South Caro-
lina in Eastern Mfg. Co. v. Thomas (1909), 64 S.E. Rep. 401,

82 8.C. 509, noted in “Words and Phrases,” vol, 4, 2nd serie-,
p. 936.

In any case if I had been of another opinion I should have
only allowed the debtor to retain $200 out of the proceeds o
the sale. In the present case he will in fact get that bene-

fit anyway though of course this consideration is not rele-
vant.

Beck, J.:—1I concur in the result.

Appeal allowed.
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ROUSE & HALL v. MOOSE JAW ELECTRIC R. CO.
gaskatchewan Court of Appeal, Haultain, C.J.8, Lamont and
Turgeon, JJ.A. June 13, 1921,

street  Railways  (§11LB—383) —Vehicle Crossing Track—Duty of
Motorman on Seeing—Car Capable of Being Stopped by
Emergency Brake—Use of Hand Brake—Collision—Negli- V.

gence—Liability of Company. Moose Jaw
Erecrric R,
A motor man who upon seeing a wagon on the car track ahead Co.

has plenty of time to avoid a collision by applying the emer-
gency brake but who takes the risk of stopping the car by
using the hand brake and only applies the emergency brake
when it becomes evident that a collision is unavoidable is
guilty of negligence and the railway company is responsible
for the resultant damage.

APPEAL by plaintiffs from the judgment at the trial,
dismissing an action for damages to a popcorn and peanut
wagon through being struck and overturned by defendants’
street car. Reversed.

C. E. Gregory, K.C., for appellants.

W. M. Rose, for respondent.

Haultain, C.J.8., concurs with Turgeon, J.A.

Lamont, J.A.:—The plaintiffs in this action claim for
damages done te their popcorn and peanut wagon through
being struck and overturned by the defendants’ street car,
and the plaintiff Hall claims for personal injuries received
by him in the same collision. On the night of September
15, 1919, the plaintiff Hall was driving the wagon home, He
drove north on the right hand side of Main street until he
came to Stadacona street, he then turned his horse to the
left to cross the street car tracks. He says that, as he
turned his horse, he looked south along Main street and
saw the defendants’ street car opposite Ominica street, a
distance of nearly 300 ft. away- Being satisfied that the
car eould not reach him before he got across the railway
tracks, he did not look again. Before he got across, however,
the street car hit him and upset his wagon. The trial Judge
found that there was no negligence on part of the defend-
ants; that the street car was being driven at a reasonable
rate of speed; that the brakes were in proper order, and
that the motorman did all he could to avoid the accident.
He accordingly gave judgment for the defendants. The
plaintiffs now appeal.

R o L s e . 2%

In my opinion the evidence of the motorman himself
establishes that the finding of an absence of negligence on
part of the defendants cannot be upheld. In one place the
motorman testified that he was at Cordova street, a distance
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of 129 ft. from the scene of the accident, when he first .w
the plaintiffs’ wagon. In another place he stated that he
was within 60 ft. of the wagon when he first observed it,
To my mind it does not make any difference which of th.se
statements we accept, for he also admits that he could h:ve
stopped his car in less than 60 ft. had he applied the emor
gency brake at once. The defendants’ inspector testiiicd
that, at the rate of speed the motorman said he was going,
the car could easily have been stopped in 45 ft. The motor-
man did not apply the emergency brake when he first saw
the plaintiffs’ wagon on his track. He says he applied the
hand brake first, and only applied the emergency bruke
when he saw he could not stop without hitting the wagon.
The conductor of the street car testified that the emergency
brake was not applied until the street car was within 25
ft. of the wagon. This evidence, in my opinion, makes
quite clear what happened. The defendant Hall was cross-
ing the street car tracks to go along Stadacona street. The
defendants’ motorman saw him when he was sufficiently
far away to have stopped his car and have avoided the acci-
dent had he applied the emergency brake. He however
thought he could stop the car by using the hand brake
alone, and took the risk of doing so. In my opinion no
prudent motorman, going at 9 miles an hour, seeing a
wagon crossing the tracks only 60 ft. away, would risk
approaching within 25 ft. of the wagon béfore applying his
emergency brake. He should have applied it sooner, and his
failure to do so constitutes negligence for which the defend-
ants are responsible. Furthermore, I cannot conceive how a
motorman, who is keeping a proper look-out, could approach
within 60 ft. of a wagon crossing his track at a very slow
rate without seeing it.

The appeal, in my opinion, should be allowed with costs,
the judgment below set aside and judgment entered for the
plaintiffs, with costs, for damages which I would assess
at $109.40, the amount of special damages claimed. The
damages to the plaintiff Hall for personal injuries, I would
assess at $25.

Turgeon, J.A.:—In this case the plaintiffs sue the de-
fendant company for damages arising out of an accident
which occurred in the city of Moose Jaw on September 5,
1919, when one of the defendant’s cars ran into a peanut
and popcorn wagon being driven by the plaintiff Hall across
the company’s line of railway. The trial Judge finds the
following facts:

B i_@d;f‘.!f,s.*!r P

¥

CBE o O oo i e e > PO




. faw
it he
od it,
these
huve
mer.
titied
ping,
otor.
saw
| the
rake
gon,
ency
n 25
akes
'088.
The
ntly
cci-
ever
rake
L no
g a
risk
his
 his
end-
wa
iach
ilow

i8ts,

the
3088
The
uld

60 D.L.R.] DOMINION LAW REPORTS

“On the evidence I find the following facts: On the night
of the 5th September, A-D. 1919, at the hour of 11.30 p.m.
the plaintiffs’ wagon was proceeding north along Main
street; that the night was fairly dark, and that the street
lights were dim, that is, that of the three lights which
are on each electric light standard on Main street only the
top one was burning. That the plaintiff Hall, before he
crossed the track, looked down Main street and saw the
street car (as he alleges, although in this he in my opinion
was mistaken and the street car was much nearer than he
thought) about the corner of Ominica street; that he pro-
ceeded north, and his evidence is—although it is not very
conclusive and his manner in giving this part of his evidence
led me to believe that he was not very well satisfied (even
in his own mind) that he turned on the defendant com-
pany’s track and attempted to cross Main street to get
to Stadacona street going west just about the middle of the
Methodist church, which is situated on the east side of Main
street. If he turned to go west along Stadacona street
about the middle of the Methodist church he might have
crossed to the north, and therefore to the right, of the
centre line of intersection of Main street and Stadacona
street. The evidence of the defence, however, is, and I find
this to be the fact, that he really did turn on to the street
railway track some distance to the south of the intersection
of Main and Stadacona streets, which would be some dis-
tance to the left of the intersection of the centre lines of
Main and Stadacona streets, and would also be in violation
of the provisions of section 38, ch. 42 of the Statutes of
Saskatchewan for 1917, on which defendant relies. I fur-
ther find that the plaintiffs’ light wagon had no light of any
kind on it, and nothing to indicate that it could be distin-
guished by a motorman approaching it from the south.
The evidence further shows that the driver’s view is
obscured by reason of the fact that he is somewhat enclosed
when he is sitting driving the wagon by the fact that the
side of the wagon projects on his left, and in order to look
behind he is forced to bend forward and turn to the left.
After having turned on the track, the plaintiff Hall pro-
ceeded to cross the track, but before he had completely
cleared the same he was struck by defendant’s car and the
wagon was considerably damaged and the plaintiff Hall sus-
tained certain injuries for which the action is brought.”

The trial Judge then proceeded to find that the accident
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Sask. was caused by the plaintiffs’ own negligence, that tle
c.a.  brakes on the car were in order, and that the motorman

— in charge of the car did all he could to avoid the accident,
““}‘l'::l" He dismissed the plaintiffs’ claim with costs.

“m:- gie. * With all deference, I think that this judgment must |e
Erecrme R, reversed. Even if the plaintiff Hall himself was guilty of
Co. the initial negligence, I am convinced that the motorman
might have avoided the collision by using proper care afior
he saw the plaintiffs’ wagon on the track ahead of him and
had the possibility of danger brought home to him. Insteud
of making use of the best means at his disposal—an appli-
cation of the emergency brake which I believe from the
evidence would have stopped the car in good time, he first
applied the hand brake, and he says that he did not make
use of the emergency brake until he saw that the hand
brake was not likely to prove effectual. When he did apply
the emergency brake, it was too late, and the car struck
the wagon. He says that the accident would not have
occurred if the car had stopped a foot short of the point
where it did stop, and that in fact the blow struck by the
car was “more of a push than a hit,” which I presume means
that the speed of the car had become very low at the moment
of the impact. I am convinced that, under these circum-
stances, an immediate application of the emergency brake
would have avoided the accident and that the motorman

was negligent in not applying it.

I think the District Court Judge bases his conclusions
very largely upon the finding which he makes in his judg-
ment at p. 95 of the appeal book, where he says that “the
motorman did not see the plaintiffs’ wagon until he was
within about 80 ft. of it.” If he was in fact at so short a
distance from the wagon when he first saw it, then of course
the case would be very different, because the use of the
emergency brake might not have been sufficient to avoid
the collision. But I cannot see how the trial Judge can find
any evidence to support his finding regarding the distance
of 30 ft. The only witness who could give positive evidence
as to this is, of course, the motorman himself. In his exam-
ination for discovery, part of which was put in evidence at
the trial, the motorman first says that he saw the wagon
from a distance of about two car lengths, which he thinks
would be about 60 ft. Later he says that the car was at
Cordova street when he first saw the wagon half-way across
the track. According to the plan filed, Cordova street is
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at the very least 100 ft. from the scene of the accident,
even if we assume that the plaintiff turned on to the track
at a point south of the proper crossing-place as alleged by
the defendant. There seems to be no evidence at all to shew
that the street car was less than two car lengths, or about 60
feet, from the wagon when the motorman saw the wagon.
In that case I think there can be no doubt that, if the emerg-
ency brake had been applied at once, the accident would not
have occurred. The motorman himself says that the car
can be stopped in less than two car lengths. Conductor
Broadbent, who was on the car at the time, says that the
car might have been stopped in about 50 feet. He also says
that the emergency brake was not applied until the car was
within less than 25 ft. of the wagon. According to In-
spector Wright, another official of the company, the car
might have been stopped within about 45 ft.

It seems to me clear from the evidence that this is a case
where the negligence without which the accident would
not have occurred was the negligence of the defendant’s
motorman, and that the defendant is liable to the plaintiffs
for the damage caused.

The appeal should be allowed, with costs, the judgment
in the Court below set aside and judgment entered for the
plaintiffs with costs.

I think the plaintiffs are entitled to damages in the sum
of $36.40 for repairs to their wagon, and for $40 for the
loss sustained by reason of the fact that they were unable
to use their wagon for their business for several days; $8
for loss of their stock of butter, etc., $25 for the injury
done to the wagon in addition to the amount paid for re-
pairs, and I would allow the plaintiff Hall the sum of $25
on account of whatever physical suffering he had.

Appeal allowed.

MILBURN v. GRAYSON; IN RE WALSH ESTATE,

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and
Mignault, JJ. March 11, 1921,

Wills  (§11LA—75) —Bequest—Conditional Revocation—Condition
Not Entirely Fulfilled-——Validity of—Legacies Payable More
Than One Year After Testator's Death Without Interest—Con-
struction—~Residuary Bequest Limited to Personalty—Real
Estate Specifically Dealt With—Intestacy as to Balance.

testator bequeathed to five children of his sister $§800 each. In
a codicil he directed that “In the event of it being found that
1 have not effectually by the said will ordered that the moneys
due under the policy of insurance in the Independent Order of
Foresters Number 57437 and under the policy of insurance in
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the Ancient Order of United Workmen, dated August 1st, ' I
1892, should be and become part of my estate directed t. |
distributed under the terms of my said will, the said beqi -
to the said nephews and nieces, the children of my said si-'r,
be and are hereby revoked.” The testator had by his v
directed that the proceeds of both these policies should be 14
become part of his estate, his order as to the Forester's po oy
was effectual, but the like order as to the Workmen's policy
was ineffectual. The Court held that there was no revoca oy
of the bequests, the condition being that both policies shi i/
become part of the estate, and this condition had not |
fulfilled.

Held also under the following residuary clause, ‘I bequeath .|
the residue of my personal estate and effects share and )¢
alike to the following children (naming them) of my nephiw

‘. to be paid to them without interest when they ro |
the full age of twenty-one years,” that the interest which 1.
legatees were deprived of remained part of the estate wnd
passed under the residuary bequest of personalty, the wois
“without interest” were senseless and should be ignored.

Held also that the residuary bequest expressly limited to person.!
estate could not be extended to include the proceeds of 1.
conversion of the real estate and hence if anything ther s
remained after applying as specifically directed, there woull
be an intestacy pro tanto.

APPEAL from the judgment of the Saskatchewan Court

of Appeal on a submission made for the construction of a
will. Varied.

The judgment of the Court appealed from was given | v
Haultain, C.J.8., and was as follows :—

The matters in question in this appeal turn on the con-
struction of the will and codi-cil of the late William Wal«l:

The provisions of the will and codicil which it is necessury
to consider are as follows:—

“I revoke all former wills or other testamentary dispo-i-
tions by me at any time heretofore made, and declare this
only to be and contain my last will and testament. I dire:t
all my just debts, funeral and testamentary expenses to be
paid by my executors hereinafter named, as soon as con-
veniently may be after my decease. 1 bequeath to n:
brother Thomas Walsh, the sum of One thousand ($1000)
dollars to be paid to him without interest four years after
my death. I bequeath to my niece Margaret Ethel M:-
Carthy wife of William R. McCarthy the sum of one thou:-
and ($1000) dollars to be paid to her without interest four
years after my death. I bequeath to my sister Mary Ber::.
wife of Robert E. Berry of Portage la Prairie, in the Pro:
ince of Manitoba, the sum of one thousand ($1000) dolla:
to be paid to her without interest four years after my dea:
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I bequeath to my nephews William Milburn, Robert Mil-
burn, Walter Milburn, and to my nieces, Mary Milburn, Ida
Milburn, the sum of eight hundred ($800) dollars each, to
be paid to them without interest four years after my death.
I bequeath to my nephew Robert George Walsh the sum of
one thousand ($1000) dollars to be paid to him without in-
terest four years after my death. I bequeath to my nephew
Thomas Alexander Walsh the sum of one thousand ($1000)
dollars to be paid to him without interest four years after
my death. I bequeath to Mary Catherine Walsh wife of
my nephew Frederick J. Walsh the sum of three thousand
($3000) dollars to be paid to her ten years after my death.
My executors are directed to invest the said sum of three
thousand ($3000) dollars during the said ten years in first
mortgages and pay to her during the said ten years the in-
terest therefrom yearly. I bequeath to my nephew Fred-
erick J. Walsh, provided he shall discharge all obligations
upon which I am jointly liable with him, either in the Bank
of Montreal, John Deere Plow Company or anyone what-
soever arising out of any business carried on by the said
Frederick J. Walsh, the sum of five thousand ($5000) dollars
to be paid to him, subject as aforesaid, in five years without

interest after my decease. Failing such discharge by the
said Frederick J. Walsh, the said bequest is revoked abso-
lutely. The intention being that my estate shall not be
called upon to discharge the said obligation, and pay the
said Frederick J. Walsh.

“In the event of death without issue of any of the afore-
said legatees before the time named for payment as afore-
said, the said legacy shall form part of the residue of my
estate and be distributed as hereinafter set out. I hereby
direct that the proceeds of my policy of insurance in the In-
dependent Order of Foresters to the best of my recollection
number 57437 for two thousand ($2000) dollars, dated
January 18th, 1893, and that the proceeds of my policy of
insurance in the Ancient Order of United Workmen for two
thousand ($2000) dollars, dated July 21st, 1892, notwith-
standing any designation of beneficiary or beneficiaries
herein shall be and become part of my estate directed to be
distributed in this my will. I bequeath all the residue of
my personal estate and effects share and share alike to the
following children of my nephew Frederick J. Walsh, Jean
Mary Walsh, Kathleen Lillian Walsh, Marie Margaret
Walsh, Thomas Robert Walsh, Frederick Michael Walsh,
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to be paid to them without interest, when they reach the
full age of twenty-one years. I devise and bequeath all ny
real estate of every kind and all my personal estate uud
effects, unto my executors and the survivor of them, and
his successor, their and his heirs, executors and admn-
istrators respectively, according to the nature thereof ujon
trust, that my trustees shall and will call in and convert
into money, and such thereof as shall not consist of moncy
within four years from the date of my death, and shall call
in and add to the monies produced on such sale call in and
convert and call in and add to my said moneys: 1. Pay ny
funeral and testamentary expenses and debts. 2. The leg-
acies bequeathed by this my will.

“I authorise the executors of this my will to invest the
monies of my estate in good investments, which they decm
reasonably secure.

I direct that in case of deficiency of assets for the pa:-
ment of all pecuniary legacies hereinbefore bequeathed that
all the legacies hereinbefore bequeathed to my said legatees
respectively shall abate rateably; in other words each le:-
atee shall bear his proportion of the rebate. I nominate and
appoint William Grayson of Moose Jaw, Saskatchewan,
solicitor, and Peter A. Reilly, of Moose Jaw, Saskatchewan,
agent, my executors and trustees of this my will.”

Codicil.

“In order that there may not be any possible misappre-
hension in respect to my bequests in my said will to my
nephews and nieces the children of my sister Margaret A
Milburn. I hereby declare that in the event of it being foun(!
that I have not effectually by the said will ordered thut
the moneys due under the policy of insurance in the Indep-
endant Order of Foresters 57437 and under the policy of
insurance in the Ancient Order of United Workmen, dated
August 1st A.D. 1892, should be and become part of my
estate directed to be ‘istributed under the terms of my
said will the said bequests to the said nephews and nieces
the children of my said sister be and are hereby revoked.”

In an action brought by the executors against the An-
cient Order of United Workmen in the Supreme Court of
Saskatchewan in 1915, it was decided that the money due
under the policy in that Order was not disposed of by the
will, so that it did not become part of the estate of the de-
ceased to be distributed under the will.

The executors applied by originating summons for th:
determination of the following questions arising in the ad-
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ministration of the estate:— 1. Whether William Milburn,
Robert Milburn, Walter Milburn, Mary Milburn and Ida
Lewis or any of them are entitled to any portion, and, if so,
to what portion of the sum of $800 directed to be paid to
cach of them under the will and codicil. 2. Whether the
entire residue of both real and personal estate, including
accrued interest or other income (if any) is payable to the
children of Frederick J. Walsh, mentioned in the will,

The application was heard by Bigelow, J., in Chambers,
who decided :—

“1. That the testator did not effectually provide that the
two policies should become part of his estate, although he
did effectually provide that one of the policies should be-
come part of his estate. I am of opinion that the intention
of the testator was that the bequest to the five children
should be revoked only so far as one or both of these pol-
icies should not be available to the estate- I hold that the
£800.00 bequest to each of the five children is revoked as
to $400.00 to each.

“2. That the “residue”, including the real estate which
was directed to be converted into money and any accum-
ulated interest, goes to the children of Frederick J. Walsh
when they reach the full age of twenty-one years.”

I notice that the formal order in the matter provides with
regard to the first point that, “the said legacies will be
fully satisfied by the plaintiffs paying to the said legatees
pro rata the moneys received by the plaintiffs as the pro-
ceeds of the policy carried by the testator in the Independ-
ent Order of Foresters.”

The legacies in question were not specific legacies of the
insurance money, because, even if both policies had come
under the will and had increased the estate by $4000, these
legacies were liable to abatement pro rata under the clause
of the will referred to as clause (f) above; while, on the
other hand, if both policies had realised less than $4,000 to
the estate, the legacies would not have been liable to abate-
ment for that reason alone.

If this view is correct, it completely meets the argument
in support of the formal order that the intention of the test-
ator was to make these legacies effective to the extent to
which the estate benefited by the insurance money. If the
legacies are not completely revoked by the codicil, they are
not revoked at all. The language of the codicil is plain and
unambiguous, and it says, in so many words, that, if the
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testator has not effectually provided by his will, that the
moneys (that is, all the moneys) due under both policics
shall become part of his estate directed to be distributcd
under the terms of his will, the bequests to the children of
his sister should be revoked.

The appeal of the official guardian is therefore allowe
that portion of the order appealed from is set aside, and t}¢
executors will be advised that the legacy of $800 each i,
the children of Margaret A. Milburn are not payable und
the terms of the will and codicil of the deceased.

There are two points involved in the second question, ti ¢
first concerning the real estate, the second concerning tl¢
accrued interest or income arising from investments made
by the trustees under the terms of the will,

So far as the real estate is concerned, I agree with the
trial Judge that by the terms of the will there was a con-
version. There is a clearly expressed intention on the part
of the testator to deal with the proceeds of the real estatc
as personalty and as a part of his general personal estatc.
Consequently, any balance that remains after payment of
funeral and testamentary expenses, debts and legacies will
go to the residuary legatees. Taylor v. Taylor (1853), »
De G. M. & G. 190 at p. 194, 64 E.R. 76.

As to the accrued interest or income:

The argument on behalf of the appellants on this point.
in my opinion was founded on a confusion between the in-
terest which is allowed on legacies after the end of onc
vear from the testator’s death or after the time fixed for
their payment and the interest or income resulting from
investments of the moneys of the estate by the trustee:.
General legacies, where no time has been fixed by the test
ator for payment, carry interest after the expiration of the
time above mentioned. Where a time is fixed by the will.
generally speaking legacies do not carry interest before
that time has arrived. Lloyd v. Williams (1740), 2 Ath.
108, 26 E.R. 468; Heath v. Perry (1744), 8 Atk. 101, 26
E.R. 861; Tyrrell v. Tyrrell (1798), 4 Ves. 1, 81 ER. 1:
Earle v. Bellingham (1857), 24 Beav. 448, 53 E.R. 430:
Knight v. Knight (1826), 2 Sim. & St. 490, 57 E.R. 433.

All of the legacies in this case, except the one to Mary
Catherine Walsh, are payable 4 years after the death of
the testator, and are contingent as well. A contingent leg-
acy also does not generally carry interest while it is in sus«-
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pense. From this it would seem that the use of the words
“without interest” in relation to these legacies was
unnecessary.

Any income which may accrue from the investment of
these funds will, in my opinion, pass under the residuary
bequest. It is mot “interest” according to the usual con-
struction of that word, and, in any event, it is not interest
on the corpus of the residuary estate. In the case of a con-
tingent or future specific bequest where the legatee is not
given the income by the will, it goes to the residuary leg-
atee. Wyndham v. Wyndham (1789), 3 Bro. C. C. 58, 29
E.R. 407 ; In re Judkin’s Trusts (1884), 25 Ch. D. 743.

It has also been decided that when payment of a resid-
uary bequest is deferred by the will, it carries the income
which accrues before it vests in possession. Trevanion v.
Vivian (1752), 2 Ves. Sen. 430, 28 E.R. 274; In re Drake-
ley’s Estate (1854), 19 Beav. 295, 52 E.R. 403; Re Lindo
(1888), 59 L.T. 462. See also In re Taylor, [1901] 2 Ch. 134.

I am therefore of the opinion, that while under the will
as well as under the general law the residuary legatees are
not entitled to interest before the arrival of the appointed
period of payment, they are entitled to all the income which
accrues before their bequests vest in possession, as well
as to any income arising from the investment of any of the
rest of the moneys belonging to the estate.

The appeal on these points will be, therefore, dismissed.
The costs of all parties to this appeal, except the ¢xecutors,
should be paid out of the estate. The executors applied to
the Court for advice and received it. They had no further
interest in the matter, except to await the result of the
appeal.

C. C. Robinson, for appellant.

J. A. Ritchie, and M. G. Powell, for respondent.

Idington, J.:—This appeal arises out of the submission
made to a Court below for a construction of the last will
and testament of William Walsh, dated April 26, 1912, and
a codicil thereto dated May 6, 1912,

The second question thus submitted was stated as foll-
ows:— “(b) Whether William Milburn, Robert Milburn,
Walter Milburn, Mary Milburn and Ida Lewis, formerly
Ida Milburn, or any of them are entitled to any portion, and
if so what portion of the sum of $800 directed to be paid to
each of them under the following clauses in the said will
and codicil thereto, namely:— I bequeath to my nephews,
William Milburn, Robert Milburn, Walter Milburn, and to
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hundred ($800) dollars each, to be paid to them without
interest four years after my death. ‘I hereby direct that
the proceeds of my policy of insurance in the Independent
Order of Foresters to the best of my recollection Number
57437 for two thousand ($2,000) dollars dated January 18,
1893, and that the proceeds of my policy of insurance in
the Ancient Order of United Workmen for two thousand
($2,000) dollars, dated July 31st, 1892, notwithstanding any
designation of beneficiary or beneficiaries herein, shall he
and become part of my estate directed to be distributed in
this my will.

“In order that there may not be any possible misappre-
hension in respect to my bequests in my said will to my
nephews and nieces the children of my sister Margaret A
Milburn I hereby declare that in the event of its being found
that I have not effectually by the said will ordered that the
moneys due under the policy of insurance in the Independ-
ent Order of Foresters Number 57437 and under the policy
of insurance of the Ancient Order of United Workmen
dated August 1st., 1892, should be and become part of my
estate directed to be distributed under the terms of myv
said will the said bequests to the said nephews and nieces
the children of my said sister be and are hereby revoked,
in view of the fact that no moneys under the policy of in-
surance in the Ancient Order of United Workmen were
paid or became payable to the estate of the said deceased.”

Bigelow, J., before whom the application was first heard
construed the said will and codicil as giving to the Milburn
legatees each a share of the moneys due under the policy
of the Independent Order of Foresters, which undoubted!y
became part of the estate of the testator.

He seems to have observed the fact that the total amount
of the two policies on their nominal face value of $2,000
each, would, when added together, amount to the sum of
$4,000, which would produce to each of the Milburn leg-
atees, the sum of $800, and that the intention of the tesi-
ator, when illuminated by what appears in the codicil, was
probably, when read in light thereof, to have the said leg-
acies paid out of that fund.

The testator had not, whatever may have been in his
mind, clearly expressed by his will any such intention. It
may be highly probable that in light of what is now pres-
ented to us that it was from the fund these policies would
produce that he desired to pay the said legacies.
my nieces Mary Milburn, Ida Milburn the sum of eight

’
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The bequests are made in the most absolute form and
hence payable out of his estate; unless he has in some way
pro tanto revoked his will.

Upon appeal to the Court of Appeal for Saskatchewan that
Court reversed the said judgment. See ante p. 182,

Curiously enough that judgment of reversal proceeded
upon the assumption that the language of the codicil is
plain and unambiguous and therefore held the said leg-
acies to each of the Milburns had been revoked thereby.

They now appeal from that judgment to this Court and
their counsel points out (what is fairly arguable in my op-
inion) that so far from the said language of the codicil be-
ing “clear and unambiguous” it is capable of other mean-
ings than that given it by the Court of Appeal below.

If the disjunctive “or” had been used instead of the con-
junction “and,” of course there would have been a clear
revocation on account of one of the policies having, by its
terms, been given to others designated in same, and hence
did not fall into the testator’s estate.

But the implied, if not the express, condition precedent
upon which the alleged or intended anticipative revocation
of the codicil was to take place, never came into existence,
and the legacies stand unrevoked. In any event, unless
and until a clear intention to revoke appears we should not
hold the bequests revoked.

The bequests to appellants and the direction that the
proceeds of the policies should become part of testator’s
estate, were in the will separated by five paragraphs, each
distinctly dealing with other matters.

Yet they were, I submit, improperly presented in the
question submitted relative to them, as if the bequests and
directions had been so placed or connected in the will, sug-
gesting a possibly close relation of these subject matters,
and tending thereby to confuse.

No one could suspect any such relationship of subject
matters from a mere reading of the will.

And the codicil is in the same question placed next after
two independent clauses.

Whether all this has in fact confused I know not. But
such a condition of things leads me to repeat that there
never was in fact room for so blending, as it were, subject
matters absolutely independent of each other, and each to
be given only its own express force and effect by strict ob-
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servance of the language used in each expression of thought
80 presented-

1t is fairly arguable that the testator having disclosed Ly
the codicil what he had in mind relative to the source from
which these legacies were to be paid, we may, without re-
sorting to mere speculative opinion of possible intention
having any sphere in which to operate clearly find that un-
less and until there was a failure to bring both policies into
his estate, no revocation was intended.

The appeal should, therefore, be allowed with costs
throughout, to appellants out of testator’s estate.

I agree that if such view as that of Bigelow, J., had been
suggested to the testator framing this codicil, he possibly
would have assented thereto but more probably would have
considered who had in fact been designated, and seen that
they, or some of them, did not get the duplicate shares they
were seeking, and getting, if the judgment appealed from
stands. .

Two other questions are raised by the same appellants in
regard to which it occurs to me as quite possible that the
nature of the estate and the relative parts thereof to bear
its burden, may be such as to leave the appellants without
any direct, or even indirect, interest in having same
determined.

If they get paid the legacies bequeathed to them or can-
not claim as heirs at law, they need not concern themselves
with the determination of these questions. No objection
of that kind having been taken by counsel for respondents,
I presume it is deemed necessary to have same determined
even if my view, or the alternative one of Bigelow, J., is
adopted in regard to the above question, No- 2. of the sub-
mission, with which I have dealt.

The first of these questions is thus stated in said appell-
ant’s factum:—

“In holding that the legatees of the residuary personalty
are entitled to the interest or income accruing thereon be-
tween the date of the testator’s death and their attaining
the age of twenty-one years: and”

And in another form the question is, in same factum, pre-
sented thus:—

‘The next question is whether the residuary legatees
are entitled to the interest or income accruing from in-
vestments of the residuary personalty between the date
of the testator’s death and their attaining the age of
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twenty-one years, notwithstanding the express direction of
the will that the residuary personalty is to be then divided
among them ‘without interest.’”

The disposition thereof turns upon the interpretation and
construction of the residuary bequest, which reads as
follows :=—

“I bequeath all the residue of my personal estate and
¢ffects share and share alike to the following children of
my nephew Frederick J. Walsh, Jean Mary Walsh, Kathleen
Lillian Walsh, Marie Margaret Walsh, Thomas Robert
Walsh, Frederick Michael Walsh, to be paid to them without
interest, when they reach the full age of twenty-one years.”

The question raised thereon is whether or not the words
“without interest” therein can be given any effect and if
so what?

I have tried to give these words some effect but failed
to find anything rational to which direct effect can be given
unless we extend the primary meaning of the bequest which
is expressly confined to “the residue of” the “personal
estate and effects” which certainly does not comprehena
real estate. Surely that residue must comprehend all inter-
est earned from investments of purely personal estate.

It might be surmised that if we attribute all intention on
the part of the testator to exclude interest from the invest-
ments of proceeds of sales of real estate after the conversion
of the latter, we might catch a glimpse of something poss-
ibly existent in his mind which the words would express.
The decisions cited in the factums of counsel do not carry
us very far.

The unfortunate expression may help by virtue of said
decisions to maintain the position taken by appellants in
their third contention, which is that the residuary bequest
expressly limited to personal estate cannot be extended to
include the proceeds of the conversion of the real estate and
hence if anything thereof remains after applying same as
specifically directed there should be no intestacy pro tanto.
There is much to be said for that contention.

The will provides, next after the above quoted residuary
bequest as follows :—

“T devise and bequeath all my real estate of every kind
and all my personal estate and effects, unto my executors
and the survivor of them, and his successor, their and his
heirs, executors and administrators respectively, according
to the nature thereof upon trust, that my trustees shall and
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will call in and convert into money, and such thereof as s).l|
not consist of money within four years from the date of my
death, and shall call in and add to the monies produced on
such sale, call in and convert and call in and add to my suid
moneys.”

It was stoutly contended by counsel for the official
guardian that the case of Singleton v. Tomlinson (187%),
3 App. Cas. 404, is decisive of the question raised, and it
certainly would be if the provisions in the will there in
question were either identical or quite analogous.

The will in that case started out with a direction to con-
vert the estate, real and personal, and then proceeded (o
dispose of “the proceeds” of such conversion in manifold
ways with one exception specifically dealt with, and su)-
ject thereto ended by constituting a party named, the te:!-
ator’s legatee.

How could he be supposed to be residuary legatee of any-
thing save the balance of the fund thus produced?

Here the provision for conversion comes last and after
the residuary bequest above quoted which restricts its op-
eration to the personal estate.

With great respect, I fail to see much resemblance between
the Singleton case relied upon and this, especially in light of
the stress laid by Lord Cairns and others on the words “the
proceeds.”

Then to cover the ground of the effect of a direction to
convert real and personal estate, there are numerous de-
cisions shewing that such a direction, even when acted upon
and the conversion completed, is in itself by no means de-
cisive of the ultimate character and destiny of the fund =0
created, if there is open the question of intestacy as there is
here if the restricted nature of the residuary bequest is
had in view.

Of the numerous authorities cited on either side and duly
considered by me perhaps the case of Amphlett v. Parke
(1831), 2 Russ. & M. 221, 39 E.R. 379, is the strongest in
appellant’s favour.

There the will not only directed a conversion of the real
estate which was to be considered as personal estate with
a gift as here of the residue of the general estate.

The review of the decisions in the dpinion judgment of
that case is in itself valuable as well as the judgment, and
though those affected thereby were proceeding to the House
of Lords, they prudently settled the matter by dividine
evenly.
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The net result of the authorities seems to me to be that
the provistons of the will itself and the language used in
making same must be kept in view in deciding whether or
not there has been clearly intended a conversion of realty
into personalty with interest, to determine the scope of the
residuary bequest.

The best opinion I can form, keeping that in view, is that
the restricted nature of the residuary bequest given by
above quoted provision is such as to render it impossible to
say that the testator really intended by his later creation of
a trust to finally determine all the proceeds to become
thereby personal property within the meaning of the resi-
duary bequest.

The direction to pay thereout debts and legacies does not
seem to be a satisfactory basis upon which to so decide.
To pay legacies I should read as to pay specific legacies, and
all the more so as payment in all cases involved, except
when otherwise specified, was to be “without interest,”
which might reasonably be referable to interest on the real
estate proceeds, and thus be made intelligible and effective.

I am of opinion that as to any proceeds of real estate so
converted, if not eaten up by debts and specific legacies, the
testator died intestate.

There is a cross-appeal by the executors against the ruling
of the Court below refusing them costs.

That was a matter entirely in the discretion of the Court
below and, by the settled jurisprudence of this Court, we,
even when we have jurisdiction, refuse to entertain any
appeal merely as to costs.

Moreover I agree in the opinion of the Court below that
an executor’s duty ends when he gets what he has asked
and he is not supposed to take a partisan part.

Hence I think the cross-appeal must be dismissed with
costs.

Duff, J.:—The only question requiring examination is the
question whether the residue affected by the testator’s be-
quest of “all the residue of my personal estate and effects
includes the real estate directed to be converted. In my
opinion the meaning of the will is plain. The bequest of the
vl'osidue is a bequest dealing with the subject matter which
is described as “the residue of my personal estate and ef-
fects.” The devise of the real estate is clearly, I think,
u.devise and the direction to convert is clearly, I think, a
direction for the purposes of administration only and in

13—60 n.L.R.
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consequence the bequest of the residue affects only |ro-
perty which was personal estate independently of the l:yal
operation of the devise.

There is a cross-appeal as to costs: I can entertain no
doubt that the executors and trustees were acting properly
in the exercise of the statutory authority to submit ques.
tions arising upon the construction of the will for the
opinion of the Court; and having commenced an action hy
way of originating summons with that object, it was not
only their right but their duty as well to be represented
in the Court of first instance and on any appeal that might
be taken from the judgment of the Court of first instance
for the purpose of seeing that the Court was correctly
informed with regard to the considerations bearing upon
the subjects brought before the Court for examination,
That being so, they are by law entitled to their costs by
statutory right and the order of the Court of Appeal refus-
ing them their costs was an order prejudicing them in a
substantive right and one consequently of which they are
entitled to complain by way of appeal.

Anglin, J.:—To five children of his sister, William Wal:h
by his will bequeathed a sum of $800 each. In a codicil he
directed that:—

“In the event of it being found that I have not effectually
by the said will ordered that the monies due under the
policy of insurance in the Independent Order of Foresters,
Number 57437, and under the policy of insurance in the
Ancient Order of United Workmen, dated August 1st, A.D.
1892, should be and become part of my estate directed to
be distributed under the terms of my said will and the
said bequests to the said nephews and nieces the children
of my said sister be and are hereby revoked.”

The testator had by his will directed that the proceeds
of both these policies “should be and become part of (his)
estate.”

It is common ground that his order as to the moneys
payable under the Foresters’ policy was effectual, but that
the like order as to the workmen’s policy was ineffectual.
It was held by Bigelow, J., that, under these circumstances,
the five legacies must abate to the extent to which the
estate was augmented by the receipt of the insurance
moneys; and by the Court of Appeal, ante p. 182, that the
five legacies were wholly revoked. With great respect, 1
am unable to accept either view.
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The testator provided for revocation of the legacies upon
the happening of a single condition—that the proceeds of
both policies should become part of his estate. It is quite
probable that the judgment of Bigelow, J., would carry out
what the testator actually had in mind. But, if that were
his intention, he did not express it.

In the judgment of the Court of Appeal, on the other
hand, the word “and” of the codicil seems to have been
unconsciously converted into “or.” For that construction
I cannot find justification and I have little doubt that it
would defeat the testator’s purpose. The only safe course—
the only course open to us—is to adhere strictly to the
intention expressed and that is that revocation should
ensue if, but only if, the condition prescribed has been
entirely fulfilled.

The second question arises out of provisions making cer-
tain legacies payable more than one year after the testa-
tor's death without interest. I entirely agree with the
Judges of the Provincial Courts that the interest of which
the legatees were thus deprived remained part of the estate
and passed under the residuary bequest of personalty. The
words “without interest” in the residuary bequest are
senseless and were no doubt introduced per incuriam. They
should be ignored.

The remaining question is whether the testator’s real
estate was converted into personalty so that so much of it,
or of its proceeds, as was not required to meet his pecuniary
legacies passed under the residuary bequest couched in
these terms:—*“I bequeath all the residue of my personal
estate and effects share and share alike to the following
children of my nephew Frederick J. Walsh (naming them),
to be paid to them without interest when they reach the
full age of twenty-one years.”

The only disposition of the real estate, made after all
the legacies, including the residuary bequest, had been
stated in these terms:—

“I devise and bequeath all my real estate of every kind
and all my personal estate and effects, unto my executors
and the survivor of them, and his successor, their and his
heirs, executors and administrators respectively, according
to the nature thereof upon trust, that my trustees shall and
will call in and convert into money, and such thereof as
shall not consist of money within four years from the date
of my death, and shall call in and add to the moneys pro-
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duced on such sale call in and convert and call in and «dd
to my said moneys: 1. Pay my funeral and testament.ry
expenses and debts. 2. The legacies bequeathed by ihis
my will.”

Grammatically the word “personal” in the residuary
bequest qualifies the word “effects” as well as the word
“estate.” Under this bequest, apart from the effect of
the direction for conversion of the real estate, it would
be abundantly clear that nothing except what was per:n-
alty at the testator’s death would pass. “Effects” is no
doubt a comprehensive term. The meaning to be attached
to it depends on the context. It may carry real estate
Kirby-Smith v. Parnell, [1903] 1 Ch. 483; Smyth v. Smyth
(1878), 8 Ch. D. 561; Att'y.-Gen’l. of British Honduras v
Bristowe (1880), 6 App. Cas. 143, 50 L.J. (P.C.) 15; Ham-
mill v. Hammill (1885), 9 O.R. 530. Alone it will not (1oe
v. Dring (1814), 2 M. & S. 448, 105 E.R. 447) ; and I know of
no case where used in such context as “my personal estute
and effects,” it has been held to embrace realty. Such a
context in my opinion excludes realty from its purview.

Did the testator intend by the direction for conversion to
make the proceeds of his real estate personalty for all pur-
poses so that it should, as such, fall within his residuary
bequest? Such would be the effect of an absolute dircc-
tion to sell not limited to any particular purpose. Singleton
v. Tomlinson, 3 App. Cas. 404, was such a case. There the
person constituted “my residuary legatee” was held entitlod
to the surplus proceeds of realty not required to sati-fv
the dispositions made by the will. The same result follow:
where the residue, though designated personal estate, is
clearly intended to comprise what remains of a blendcd
fund arising in part from proceeds of converted realty

But here the testator has declared the purpose of a con-
version to be the payment of his funeral and testamentary
expenses, debts and legacies. In such a case surplus pro-
ceeds of converted realty will not pass under a bequest of
residuary personalty. Maugham v. Mason (1813), 1 Ves. &
B. 410, at p. 416, 35 E.R. 159; and Collis v. Robins (1847),
DeG. & Sm. 131, at p. 136, 63 E.R. 1002, are authorities in
point. Amphlett v. Parke, 2 Russ. & M. 220; Fitch v.
Weber (1848), 6 Hare 145, 67 E.R. 1117; Taylor v. Taylor
(1853), 3 De G. M. & G. 190, 43 E.R. 76; and Collins v. Wake-
man (1795), 2 Ves. 683, 30 E.R. 841 (although the la:t-
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mentioned case is questioned in Theobald on Wills, 7 ed.
256), may also be referred to.

I do not find in the will before us any expression or
implication of intention that, notwithstanding the indica-
tion of certain purposes of the conversion it is to be “out
and out” and for all purposes. The leaning against intestacy
will not supply the omission of words expressive of the
intention that the residuary legacy of personalty should in-
clude undisposed of realty or its proceeds.

“The avoiding of intestacy is to be regarded in construing
doubtful expressions, but is not enough to induce the Court
to give an unnatural meaning to a word.” In re Benn
(1885), 29 Ch. D. 839, at p. 847.

“In cases of ambiguity you may, at any rate in certain
wills, gather an intention that the testator did not intend
to die intestate, but it cannot be that, merely with a view
to avoiding intestacy, you are to do otherwise than con-
strue plain words according to their plain meaning. A tes-
tator may well intend to die intestate. When he makes a
will he intends to die testate only so far as he has expressed
himself in his will.” In re Edwards, [1906] 1 Ch. 570, at
p. h74.

I would therefore, with respect, answer question (c¢) of
the summons in the negative as to realty or proceeds thereof
not required to pay funeral expenses and legacies. Such
residuary realty or proceeds thereof passed as on an in-
testacy.

There remains to be dealt with the executors’ cross-
appeal against the order of the Court of Appeal depriving
them of their costs in that Court: No doubt it is most
unusual that an appeal should be entertained in this Court
on a mere question of costs. Here however the executors
have been deprived of their costs not as a matter of dis-
cretion but on an erroneous view of the law, namely that,
having received the advice of the Court of first instance,
although served with notice of the appeal they had no
interest in it and should merely have awaited its result.
They maintain on the contrary, that it was their duty and
their right to attend the hearing, to watch the proceedings
and, if necessary, to assist the Court in the disposition of a
matter which they had originally brought before it. That
right seems well established in practice. Carroll v. Graham,
[1905] 1 Ch. 478, 74 L.J. (Ch.) 398; Catterson v. Clark
(1906), 95 L.T. 42; Fulton v. Mercantile Trusts Co. (1917),
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41 O.L:R. 192, at p. 194. The executors in my opinion
should have been allowed their costs in the Court of Apjeal
and should also have them here—on such moderate «cale
however, as is indicated in the cases cited. I do not regurd
this question as really the subject of a substantive appeal
involving costs only but rather as an incident of the main
appeal in which the merits of the litigation are before the
Court and the disposition of them by the Provincial Courts
will be substantially varied. Delta v. Vancouver R. (o,
Cam. 8.C. Practice, 1913, at p. 90.

All parties should have their costs of these proceedings
throughout, out of the estate. The questions involved ure
important. They concern the administration of the estute
and arise out of dispositions made by the testator which
are by no means free from difficulty.

Brodeur, J.:—This appeal arises out of an originating
summons to construe the will and codicil of William Wal:h.
Three questions had been submitted to the Court below,
but we have only to deal with two.

The first is whether the appellants are entitled to unv
portion of the legacy of $800 under the following clauses in
the will and in the codicil:—*“I bequeath to my nephews,
William Milburn, Robert Milburn, Walter Milburn, and to
my niece, Mary Milburn, Ida Milburn, the sum of eight
hundred ($800) dollars each, to be paid to them without
interest four years after my death.

“I hereby direct that the proceeds of my policy of insur-
ance in the Independent Order of Foresters to the best of
my recollection, Number 57437, for two thousand ($2000)
dollars, dated January 18th, 1893, and that the proceeds of
my policy of insurance in the Ancient Order of United
Workmen for two thousand ($2000) dollars, dated July
31st, 1892, notwithstanding any designation of beneficiary
or beneficiaries herein shall be and become part of my estate
directed to be distributed in this my will.”

In order that there may not be any possible misappre-
hension in respect to my bequests in my said will to mv
nephew and nieces the children of my sister, Margaret A.
Milburn, I hereby declare that in the event of it being found
that I have not effectually by the said will ordered that
the moneys due under the policy of insurance in the Inde-
pendent Order of Foresters, Number 57437, and under /¢
policy of insurance in the Independent Order of Workmen,
dated August 1st, A.D. 1892, should be and become part of

- o
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my estate directed to be distributed under the terms of my
said will the said bequests to the said nephews and nieces
the children of my said sister be and are hereby revoked.”

It is in evidence that no money under the insurance policy
of the Ancient Order of United Workmen was paid or be-
came payable to the Walsh estate. It is in evidence also
that the insurance policy in the Independent Order of Fores-
ters was paid to the estate.

The Judge of original jurisdiction decided that the legacies
to the appellants would be discharged by paying them the
proceeds of the Independent Order of Foresters’ policy. The
Court of Appeal reversed this decision and came to the con-
clusion that the legacies of $800 made to each of the appel-
lants had been revoked by the codicil.

The codicil, it seems to me, is very explicit: It provides
that if the two policies of insurance were not part of the
estate, then the legacies in favour of the appellants would
be revoked. It is true that only one of the policies was
paid to the estate, but the condition of the codicil was that
if it was found that the declaration of the testator was in-
effectual as to both the policies then that would deprive
the appellants of the bequest stipulated in the will in their
favour., It may be that the testator did not express cor-
rectly what he intended. It may be that he did not intend
to give his nephews a portion of their legacies if only one
of the policies would form part of his estate, but the words
are so plain and so explicit that we have not to look for an
intention which otherwise is so clearly expressed.

The appeal is well founded as to the first question and I
would answer it in the affirmative.

The other question which has also been submitted to the
consideration of the Court is whether the entire residue
of both real and personal estate, including accrued interest
or other income, is payable to the children of the testator’s
nephew, Frederick J. Walsh.

In the will the following clause is to be found:—*“I be-
queath all the residue of my personal estate and effects,
share and share alike, to the following children of my
nephew, Frederick J. Walsh ...... to be paid to them
without interest when they reach the full age of twenty-one
vears."”

There is no provision for the residue of the real estate,
except that the executors are empowered to convert the
whole estate into money for the purpose of paying funeral
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and testamentary expenses and of paying the legacies. The
words “personal estate and effects” could perhaps be (.
strued as meaning in some case personal and real prope:ty,
The intention of the testator could in some cases be defer.
mined so as to cover both personal and real propety,
Kirby-Smith v. Parnell, [1903] 1 Ch. 483. But in this |
no such intention can be found; for, in another part of s
will, the testator puts personal estate and effects in juxia-
position with real estate.

The only possible conclusion then is that the testator ! s
failed to dispose of his real estate; and if there is to he
found some real estate after the conversion ordered by the
will, then this real estate should go to the heirs of the
de cujus.

Collins v. Robins, 1 De G. & Sm. 131, at p. 138; Ackroy( v,
Smithson (1780), 1 Bro. C.C. 503, 28 E.R. 1262; Curleis v,
Wormald (1878), 10 Ch. D. 172, at pp. 174, 175.

The point as to interest raised on this second question
could not be of any benefit to the appellants, since this i1-
terest forms part of the residuary personalty and would ot
belong to them, even if their construction of the words
“without interest” were correct.

I would then answer the second question in the negative
as to the real estate and would state that the children of
Frederick J. Walsh are not entitled to the real estate hut
they could receive the interest on their legacy.

The costs of the appeal should be paid out of the estate

There is a cross-appeal on the part of the executors of ihe
will who were condemned personally in the Court below
to pay their costs.

It is a question of discretion about which we should n«!
interfere. The costs should not be large, if the executors
simply appeared and held a watching brief. Of cour«
they shiould be larger if they took an active part in the pro-
ceedings below. We have no way to ascertain the circun -
stances which brought this condemnation and we shoul
not then interfere with the exercise of a discretion which
might have been equitably exercised. If the executors hal
found it advisable to take a part in a contestation which

was argued by the two interested parties, viz., the Milburn-
and the Walsh’s, it was certainly on their part a useles:
intervention which the Court below could very well dispo-¢
of in the way it has done.

The cross-appeal should be dismissed with costs.

B E i i i AR
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Mignault, J.:—I propose to reply in the following order
to the questions submitted with a brief statement of my
reasons for each answer.

First question: Is the bequest of $800 by the late William
Walsh to each of his nephews and nieces, to wit to William
Milburn, Robert Milburn, Walter Milburn, Mary Milburn,
and Ida Milburn, all of them being children of his sister
Margaret A. Milburn, revoked by reason of the codicil
added to his will by the said William Walsh ?

The will contained the following directions as to two
policies of life insurance held by the testator:—

“I hereby direct that the proceeds of my policy of insur-
ance in the Independent Order of Foresters to the best of
my recollection Number 57437, for two thousand ($2000)
dollars, dated January 18th, 1893, and that the proceeds of
my policy of insurance in the Ancient Order of United
Workmen for two thousand ($2000) dollars dated July 21st,
1892, notwithstanding any designation of beneficiary or
heneficiaries herein shall be and become part of my estate
directed to be distributed in this my said will.”

In the codicil made a few days after the will the testator
said;—

“In order that there may not be any possible misappre-
hension in respect to my bequests in my said will to my
nephews and nieces, the children of my sister, Margaret A.
Milburn, I hereby declare that in the event of it being' found
that I have not effectually by the said will ordered that the
moneys due under the policy of insurance in the Independent
Order of Foresters, Number 57437, and under the policy of
insurance in the Ancient Order of United Workmen, dated
August 1st, 1892, should be and become part of my estate
directed to be distributed under the terms of my said will,
the said bequests to the said nephews and nieces, the chil-
dren of my said sister, be and are hereby revoked.”

Of course, the testator’s declaration in his codicil must be
read with the directions given by him in his will as to the
two insurance policies, and I construe the codicil as mean-
ing that if the testator has not succeeded, by his will, in
making the moneys due under these two policies a part of
his estate to be distributed under the terms of his will
then the legacies to the nephews and nieces, the children
of his sister Margaret A. Milburn, are revoked.

The testator did not succeed in making the moneys due
under one of the policies a part of his estate, and therefore
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Can. in my opinion the legacies to his nephews and nieces .re
8.0, revoked.
sl It is contended that the revocation takes place only if te
Munuey  testator’s directions fail as to both policies, and that if {1y
Gravsox;  Succeed as to one of them and fail as to the other, the con.

Ix e dition is not entirely fulfilled, and therefore there is no rcvo.

Watsi  cation.

- I am unable so to read the condition. It deals with “(}e
moneys due” under the policy of insurance in the Indep -
dent Order of Foresters and under the policy of insurance
of the Ancient Order of United Workmen, as one fund, and
if this fund does not become a part of the testator’s estute
by virtue of the directions of the will, the bequests to Mur-
garet A. Milburn's children are revoked.

A failure with respect to one of the policies prevents the
moneys due under both policies from becoming a part of
the testator’s estate, and therefore the revocation tales
place.

If T could resort to conjecture to determine the proballe
intention of the testator, I would unhesitatingly concur in
the opinion of the trial Judge that the revocation took plice

h only pro tanto, or in proportion to the amount of the policy
ﬁ, which did not form part of the estate. But conjecture u«
13 to the probable but unexpressed intention of the testafor
5? is entirely out of the question. If the testator desired the
g,‘ revocation to operate partially in the event which has hap-
Wg pened, he has not stated his desire in the will. Therefore
f the answer must be either revocation or no revocation. v
1 answer is that the legacies in question are revoked, and in
& that I agree with the Court of Appeal.
1§ g Second question: Does the interest on the bequests pay-
N i able more than a year after the testator’s death, and which
& is not to be paid to the legatees, form part of the residuary
i bequest ?

There is no difficulty here. The interest which was
not to be paid to the legatees on the beque:is
made payable more than a year after the testator's
death, in my opinion, forms part of the residuary
bequest, notwithstanding the words “without interest” in
the latter bequest, which words should be disregarded. Anyv
other construction would leave this interest entirely outsidle
of the operation of the will. I may add that the residuary
legatees do not take these moneys as interest on the re:i-
duary bequest, but as moneys forming part of the residue
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and which have never left the estate. Here again I agree
with the Court of Appeal.

Third question: Does the surplus of the conversion of the
real estate, if there be any such surplus after payment of
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the funeral and testamentary expenses and debts and the (},L\\\-;«v.\';

bequests made by the will, form part of the residuary be-
quest of the personal estate and effects ?

I will cite both the residuary bequest and the clause
ordering the conversion of the real estate, the latter being
very badly drafted:—

“I bequeath all the residue of my personal estate and
effects share and share alike to the following children of my
nephew, Frederick J. Walsh, Jean Mary Walsh, Kathleen
Lillian Walsh, Marie Margaret Walsh, Thomas Robert
Walsh, Frederick Michael Walsh, to be paid to them with-
out interest when they reach the full age of twenty-one
vears.

“I devise and bequeath all my real estate of every kind
and all my personal estate and effects, unto my executors
and the survivor of them, and his successor, their and his
heirs, executors and administrators respectively, according
to the nature thereof upon trust, that my trustees shall and
will call in and convert into money, and such thereof as shall
not consist of money within four years from the date of my
death, and shall call in and add to the moneys produced on
such sale, call in and convert and call in and add to my
said moneys: 1. Pay my funeral and testamentary expenses
and debts. 2. The legacies bequeathed by this my will.”

This is by far the most difficult question, and it appears
to me that my answer will be more intelligible if it is
briefly expressed.

In my opinion the residuary bequest is of the residue of
the testator’s personal estate and effects (and the word
“personal” qualifies both the words “estate” and “effects”)
as it stood at the death of the testator.

I am also of opinion that when the conversion of real into
personal estate is ordered by a will for certain specific pur-
poses, any residue remaining after these purposes are satis-
fied, is not to be regarded as personal but as real estate in
so far as the interests of those who upon an intestacy would

take the real estate are concerned.

Now what are the purposes for which this conversion is
ordered? They are:—

1. The payment of funeral and testamentary expenses
and debts. 2. The legacies bequeathed by the will.
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It would be idle to say that the residuary bequest is (ne
of the legacies bequeathed by the will, because we wo ld
still have to determine what was the object of the bequ: t,
and this object was the residue of the personal estate .1
effects of the testator, that is to say of what was persoial
estate and effects at the death of the latter. The sur) us
of the converted real estate would not be comprised ther n.
I find therefore that if there be a surplus from the ¢ -
version of real estate, after providing for the payment of
funeral and testamentary expenses and debts as well us
of the legacies bequeathed by the will, it does not form a
part of the residuary bequest and does not pass under tie
will. Naturally one shrinks from coming to the conclusion
that there is a partial intestacy, but I can see no help ior
it-

I have not cited any authorities on this branch of {ie
case and am content to rely on those contained in the jud-
ment of my brother Anglin, whose opinion I share.

My answer to this question is therefore no, and con -
quently, with respect, I differ from the Court of Appeal i1
this point.

The main appeal should therefore be allowed to the
extent of answering this question in the negative. I would
direct that the costs of the appellants and of the respondents
be paid ocut of the estate. I would not give costs to /¢
executors on the main appeal.

As to the cross-appeal, nothing more is involved than the
question of costs in the Court of Appeal which the executors
claim should have been granted them. The costs were rc-
fused because the executors applied to the Court for advice
and received it, and had no further interest in the maticr,
except to await the result of the appeal. I am not realv
to say that this was an error on the part of the Court «f
Appeal. The practice may be different in England an!
perhaps in Ontario, but it is a matter of practice and I am
not disposed to interfere with what has been done here. |
would dismiss the cross-appeal with costs.

Appeal allowed as to revocation of legacies to children
(Mignault, J., dissenting) ; appeal dismissed as to interes!;
appeal allowed as to surplus of estate (Brodeur and Mi,-
nault, JJ., dissenting); cross-appeal dismissed (Duff an !
Anglin, JJ., dissenting).
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McCARTHY v. CITY OF REGINA, Sask.
Saskatchewan King's Bench, Bigelow, J. June 7, 1921,
Libel and Slander (§ILE—350).~Confidential Reports Furnished by

Police at Request of Mayor—Privileged Communication— Ml(‘.u:'nn'
Public Interest. v,

confidential reports furnished by the subordinates to the chief
of police, and by him passed on to the mayor and aldermen at
the request of the mayor as to the fitness of an applicant to be
granted a rooming house license are protected from disclosure
on the ground that production would be injurious to the public
interest, but in an action for libel against a mayor and alder-
men for authorising the report of the chief of police to be pub-
lished in the local paper, the minutes of the meeting or pro-
ceedings of the special standing committee should be produced
for the plaintiff’s inspection as being material to the issue.

[Humphrey v. Archibald (1891), 21 O.R. 553, applied.]

APPEAL by plaintiff from an order of a Master in Cham-
‘bers dismissing an application for discovery of documents
in an action for libel. Varied.

B. Thompson, for plaintiff.

G. F. Blair, K.C., for defendant City of Regina.

Bigelow, J.:—The plaintiff applied to the defendant City
of Regina for a license to operate a rooming house known
as the old Waverley Hotel. Under a by-law of the City of
Regina, the license inspector, the defendant Lyne, re-
quested the chief of police to furnish for the guidance of
the council a private report on the applicant. The chief of
police, as it was his duty to do, made inquiries through his
subordinates and reported to the license inspector that the
plaintiff was not a fit person to operate a hotel in the city,
and that he would strongly recommend that the license be
not granted. This report was passed on by Lyne to the
mayor and councillors sitting as a special committee, who
refused to approve the license. It is alleged that this com-
munication from the chief of police to the license inspector
is a libel, and further that the mayor and councillors
printed and published the libel and authorised, sanctioneq,
or permitted and connived at its being published in The
Morning Leader newspaper.

The plaintiff now seeks to obtain discovery of certain
documents, namely the reports from the subordinates of
the chief of police to him, and the minutes of the special
committee when the license was refused. The Master in
Chambers dismissed plaintiff’s application, and the plaintiff
has appealed from that order.

In my opinion such documents should be protected from
disclosure, on the ground that such production would be
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injurious to the public interest. As Meredith, J., says, in
Humphrey v. Archibald (1891), 21 O-R. 553, at p. 559:—

“It is in no sense a privilege of the police officer nor n-
forced for his protection 'or benefit. Public interests :id
public interests alone are sought to be furthered by it.”

In Clerk & Lindsell’s Law of Torts, Tth ed., at p. 580, the
author states:—

“Moreover all writers of confidential official communica-
tions are protected by a privilege of a different kind, which
does not indeed in terms cover their liability, but makes it
practically impossible to prove a case against them. The
production of such documents will not be permitted in Couris
of justice both because state secrets may be thereby di:-
closed, and because it is desirable that public servants shou!d
be able to write freely on matters affecting the public scr-
vice without exposing themselves to the fear of actions.”

In the Annual Practice, 1920, p. 504, it is stated :—"“This
protection is not limited to public official documents, it
covers any documents the production of which would he
injurious to the public interest.”

But the plaintiff contends there is another principle
which should entitle him to discovery of those documents,
which is referred to in the judgment of Meredith, J., in
Humphrey v. Archibald, supra. At pp. 559, 560, he
states:—

“After the best consideration I have been able to give the
question and all the cases within my reach bearing upon it,
I am of the opinion that the disclosure of the source of such
information given to any peace officer entitled as such to
receive it, should not and cannot be—at least without the
consent of the informer—compelled or admitted in the ad
ministration of justice, civil or criminal, in any action,
matter or proceeding, unless it be material to the issue,
necessary for its fair trial and for the discovery of the
truth of the matter in controversy, but that in all such
cases higher public interests require it, and therefore it
should be admitted and enforced.”

Humphrey v. Archibald was an action for malicious prose-
cution, brought against two police officers. It was vital to
the plaintiff’s success to shew a want of reasonable cause
for the prosecution by the defendants. One main element
upon which that depended was the information upon which
the defendants acted, and so the defendants were ordered
to disclose the name of the person from whom the informa-
tion was obtained on which the plaintiff was arrested.
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I cannot see how that principle applies to the case at Bar.
I do not see how it is material to the issue what reports
Bruton received from his subordinates. The defendants
Jruton and Lyne have pleaded privilege as a defence. Iam
of the opinion that Bruton’s report to Lyne and Lyne’s re-
port to the council were absolutely privileged. In Clerk &
Lindsell’s Law of Torts, at p. 579, the author states:—

“It must frequently be the duty of public servants, both
¢ivil and military, to publish matter of a defamatory nature,
especially in the confidential reports which in the ordinary
course of affairs it is necessary to furnish to the heads of
departments and other superior officers. The privilege
attaching to such communications is absolute.”

It was the duty of Bruton and Lyne to furnish confiden-
tial reports to their superior officers, and I think that is a
complete defence to any charge of libel against them.

Now as regards the mayor and aldermen: is it material
to the issue between them and the plaintiff what reports
Bruton received from his subordinates? I think not. It
is alleged that they published a libel by authorising the
report to be published in The Morning Leader. The material
issues here would be. Is it a libel, and did these defen-
dants publish it? On the question of libel there would be
the further question whether it was true or not. What
Bruton’s information from his subordinates was cannot,
to my mind, make any difference on this issue. As far as
the mayor and aldermen are concerned, I am also of opinion
that discovery of those reports from Bruton’s subordinates
to him would be disclosing the evidence in their case, which
a party is not bound to do.

1 do think, however, that the minutes of the meeting, or
proceedings of the special or standing committee of the
defendant City of Regina held on August 26, 1920, should
be produced for the plaintiff’s inspection. Such minutes
are material on the issue whether the defendant City of
legina and mayor and aldermen published the alleged libel
or authorised publication. It may be that they passed a
resolution at that meeting authorising publication, and if
they did, the plaintiff is entitled to know it. The Master’s
order is varied in this respect, but otherwise the appeal is
dismissed with costs to the defendant in the cause in any
event.

As practically the whole of the argument on the appeal
was devoted to the question of reports of subordinate off-
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icers to their superior officer, on which I find the plair iff
cannot succeed, I think the plaintiff should pay the cost- of
this appeal.

At the argument, Mr- Blair, for the defendants, offc ed
to let plaintiff’s counsel peruse the reports made by 1iru-
ton’s subordinates to him and the minutes in question, -1il|
claiming however that they were privileged. The defeid-
ants will have leave to remove these reports from the | |¢

Second Motion.

The defendants moved for an order striking out or
amending the plaintiff’s statement of claim, on the ground
that it discloses no reasonable cause of action, or that :ny
cause of action that is shewn is frivolous and vexatious; und
for an order that the joining of the defendants as they ¢
in said statement of claim has the effect of embarrassiny
and delaying the fair trial of the action.

On this application, the Master struck out the defend-
ants Bruton, Lyne, the mayor and councillors; and from this
order the plaintiff has appealed.

This is not an application to strike out parties; it is an
application to strike out a pleading. I have perused the
statement of claim, and I think a good cause of action i«
alleged against all defendants. Whether it can succeed or
not is another question which is not to be decided now

The only question before me is whether a good cause of

action is alleged in the pleadings. The principle and agcn,
can both be sued for a tort.

The appeal from the Master’s order is allowed, and tle
motion by the defendant is dismissed, with costs to the
plaintiff in the cause in any event.

Judgment varic

BOARD v. BAUER.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart :
Beck, JJ. June 22, 1921,

Vendor and Purchaser (§1.D—20)-—Land Listed for Sale—Roepro-
sentations by Owner—Part of Land Sold to Railway—Reduction
in Purchase-price—Misrepresentation as to Number of A<u~
Broken—-lh..gu—ludnt of Purchaser to Rely on Covenan

in Agreement for Sale,

owner gave a real estate firm an authority in writing to se!
certain four quarter-sections of land. After the legal do-sl'r !
tion of the land the document contained these words, “wh
is owned by me and more particularly described below and
diagram herewith.” The diagram contained no evidence of o1 v
reservations or encumbrances or any indication of the existen
of a railway line which was then in fact constructed across (!
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200 acres broken.

Reversed.

he . A. M. MacDonald, for appellant.
. A. H. Russel, K.C., for respondent.

Harvey, C. J. concurs with Stuart, J.

Stuart J:— On October 7, 1918, the plaintiff gave a real
estate firm, called the J- Fraser Agency, an authority in
writing to sell a certain four quarter sections of land.
After the legal description of the land the document con-
tained these words “which is owned by me and more part-
icularly described below and in diagram herewith.”
diagram contained no evidence of any reservations or en-
cumbrances or any indication of the existence of a railway
line which was then in fact constructed across the land
although the registered title was still all in the plaintiff.
Under the heading “description of the property above re-
ferred to” there was among other items the statement
“number of acres cultivated 200.” At the top of the docu-

14—60 p.L.R.

land although the registered title was still all in the plaintiff.
U'nder the heading, “description of the property above referred
to,” there was among other items the statement, ‘number of
acres cultivated 200,” at the top of the document was written
in ink the words, “acreage off fr. Rrd. 11-1/25.”
efforts of the real estate agents a purchaser was secured and
an agreement was entered into between the parties, whereby the
purchaser agreed to purchase the land on certain terms.
agreement contained a covenant by the vendor to give good
title upon payment to the quarter-sections which were stated in
the recital to the agreement to contain 640 acres more or less
“save and excepting thereout the reservations contained in the
existing certificate of title, while in the clause containing the
covenant to convey upon payment the agreement is to convey
‘the said parcel of land by deed of transfer subject to the condi-
tions and reservations in the original grant from the Crown.”
The Court held that the fact that memoranda of four caveats
shewing the dates, and dates of registration, the railway com-
pany’s name as caveator and the number of acres affected ap-
peared on the certificate of title, and the further fact that the
purchaser had visited the land and had seen a railway running
through it did not preclude him from insisting upon his rights
under the covenant, and in an action by the vendor, the pur-
chaser was entitled to claim proportionate compensation for the
11.26 acres which the railway had acquired.
shewed that there were only 150 acres under cultivation instead
of 200 acres, and the Court also held that the purchaser was
b 3 entitled to damages for this misrepresentation, the measure of

. ' ‘i damage being the difference in value of the whole 640 acres
L1s ) with 150 acres under cultivation and its value if there had been

APPEAL by defendant from the judgment in an action
by a vendor to recover the amount of the purchase-price
under an agreement for the sale and purchase of land.
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ment was written in ink the words “Acreage off fr. Ilrd,
11-1/25.”

Through the efforts of the Fraser Agency the defendunt
was secured as a purchaser. An agreement in writing was
entered into between the parties on January 6, 1919, where-
by the defendant agreed to purchase the land for $25200
payable $1,000 down and the rest deferred. The agreenient
contained a covenant by the vendor to give good title, ujon
payment, to the quarter sections which were stated to con-
tain 640 acres more or less, subject to certain reservations
hereinafter referred to.

Certain sums were paid by the purchaser, the amount of
which is not material and on Sept. 8, 1920, the plaintiff |-
gan this action for the balance of the purchase-price.

The substantial defences were (1) absence of title to all
the land agreed to be conveyed and fraudulent misrepres-
entation as to the acreage under cultivation, The defend-
ant also counterclaimed for damages upon the same
grounds.

The amount of land taken by the railway appeared to he
11.26 acres. The railway company had filed caveats against
the titles of the four quarters on August 27, 1917, and these
still appeared on the certificates of title when the agrce-
ment was entered into. The plaintiff had been paid by the
railway company but no transfer had been put through.

It was agreed by the counsel that there were in fact only
150 acres cultivated. The defendant saw the land in the
winter with snow on the ground before purchasing bhut
he could not by reason of the snow tell how much was
cultivated. In cross examination he admitted that he had
seen the railroad also but just at this point in his examina-
tion he fainted in the box and was not recalled and noth-
ing more was brought out at least from him about his know-
ledge of the railway right of way.

The defendant does not now seek rescission either for
the deficiency or the misrepresentation but he asks with
respect to the first an abatement of the price and with re-
spect to the latter a judgment for damages.

The trial Judge gave the plaintiff judgment for the full
purchase-price and dismissed the counterclaim and the
defendant appeals.

In his oral judgment at the close of the hearing, the trial
Judge dealt only with the question of the deficiency of the
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acreage under cultivation and made no reference to the
defect of title to the 11.26 acres.

The description of the land contained in the recital to
the agreement ends thus “containing six hundred [six
hundred and forty ?] acres more or less save and excepting
thereout the reservations contained in the existing cert-
ificate of “title,”while in the clause containing the coven-
ant to convey upon payment the agreement is to convey
“the said parcel of land by deed of transfer subject to the
conditions and reservations in the original grant from the
Crown.”

The Judge held that there was no wilful misrepresent-
ation but that there had only been an honest mistake and
it was for this reason and also apparently because the
defendant’s son was said to have examined the land before
the agreement was made, although there was really no ad-
missible evidence of this that he dismissed the defendant’s
claim for damages.

He had, during the taking of the evidence, decided that
there was no ground for compensation for the deficiency
of 11.26 acres. He had said “It seems to me there is what
is claimed by the plaintiff to be a reservation that would
cover this on the agreement of sale. My view is if nothing
else than that happened it could not cover it but it is
brought out that the purchaser knew of the right of way
and he knew that the agreement for sale provided for the
reservation on the title and the evidence is that it was on
the title then * * * The right of way was visible and ob-
served and therefore known of and was on the certificate
and the agreement was that he purchase the land with the
reservations on the certificate so that will put that pretty
well out of Court.”

Now first with regard to this 11.26 acres. The first
question is whether the four caveats, memoranda only of
which not shewing their full contents but merely their dates
and dates of registration, the railway company’s name as
caveator, and the number of acres affected, appear on the
certificates of titles, come properly within the meaning of
the expression “the reservations contained in the existing
certificates of title” as used in the agreement.

An examination of the certificates of title shews that
three of them read after the words “containing by ad-
measurement 160 acres more or less” as follows:—"reserv-
ing unto His Majesty his successors and assigns all mines
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Alta. and minerals” while the fourth reads “reserving unto the
App. Div, Canadian Pacific Railway Co. all coal on or under the suid
s lands.” These words of reservation are written in ink :1d
Boamo  thereafter follow in print in all four certificates the words
Baver,  Subject to the encumbrances liens and interests notified

by memorandum underwritten or endorsed hereon or which
may hereafter appear on the register.”

In my opinion where, as here, the certificate referred to
in the agreement contains a reservation in specific terms an
exception in the agreement of reservations shewn on the
certificate can be properly applied only to that reservation
so specified and to nothing more. The caveat was endorsed
below the Registrar’s signature and is undoubtedly to he
included in the category of “encumbrances, liens and in-
terests” referred to in the printed part of the certificate.
Leaving aside for the moment the point of the defendant's
actual observation of a railway line on the ground, could
it be said that if the certificate has shewn a memorandum
of a mortgage for a sum of money that the purchaser would
have been bound by reason of the wording of the agreement
to take the title subject to the mortgage? I think certainly
not. The fallacy in the contrary view lies in treating a
memorandum of a caveat by a railway company as some-
thing shewing a reservation by the Registrar, out of the
160 acres covered by the certificate, of a certain area as
not being covered by his certificate that the vendor had a
title in fee simple.

I think it would be extremely dangerous to lay down the
rule that such an expression as that now under considera-
tion should, whenever used in a description of the land in-
serted in an agreement of sale, be interpreted as covering
mere memoranda endorsed on the certificate unden the
head of “encumbrances, liens and interests.” Such a rule
would cut down very seriously the effect of the usual cov-
enant for clear title. As a matter of fact not having the
caveat itself before us we do not really know upon what
it was based. It is very common to file a caveat to protect
an unregistrable mortgage, although, of course, we ma\
perhaps feel fairly certain in this case as to the intere:t
intended to be protected by the caveat.

In my opinion, therefore, the situation is simply this, that
the defendant has an agreement containing a covenant to
aa | - give him a clear title to the whole 640 acres or at any rate
i the whole four quarter sections, with a reservation of min-
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eral rights and the question to be determined is to what

213
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extent he can be precluded from insisting upon his rights Am» nn

under that covenant by the fact that before entering into
the agreement he inspected the land and actually saw a
railway running through it.

There is no doubt that the evidence, assuming it to be
admissible, establishes that the defendant both saw and
was told of the existence of the railway. Macdonald, the
plaintiff’s agent, stated that he told the defendant about
the existence of a railway right of way through the land
before the contract was made. His counsel told the Court
“We cannot deny and I am not seeking to deny but he knew
for he was on the place and he saw the railroad himself,
he saw the railroad going through.” Whether he brought
clearly to the defendant’s notice the notation on the docu-
ment of listing, i.e. the words “acreage off fr. Rrd. 11-1/25"
may be not quite so clear although Macdonald did swear
that he “gave him the full particulars according to this
listing.”

But the law seems to me to be clear that where
there is an express covenant for title, knowledge of defects
on the part of the purchaser does not preclude him from
insisting on the full benefit of the covenant. Greig v.
Franco-Canadian Mortgage Co., (1916), 29 D. L. R. 260,
10 Alta. L.R. 44, affirmed in (1917), 38 D.L.R. 109, 55 Can.
S.C.R. 395, and cases there cited. Indeed Cato v. Thompson,
(1882), 9 Q.B.D. 616, decided that evidence of such know-
ledge should not have been received. It is true those were
actions by the purchaser for rescission. If the purchaser
here had sued for specific performance it might be a ques-
tion whether he could have insisted on performance with
compensation when he bought with at least a grave warn-
ing as to a defect in title, although even then it would be
a question as to how far his real knowledge went. The
plaintiff indeed insisted that he was bound to search the
title. But if he had done so all he would have found would
have been a caveat by the railway company and he might
very well have thought that as the transfer had not passed
he would be entitled to the payment from the railway comp-
any. He was not told that the right of way had been paid
for. But he was not bound to search the title and he cer-
:luin‘y should not be in a worse position than if he had
one s0.

Furthermore, the plaintiff in answer to the defendant’s
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plea that the plaintiff could not give him title to the 1|
four quarters (and when quarter sections are mentio «d
the statement of acreage as “640 acres more or less” cun.
not make any difference) merely alleged that he never civ.
enanted to convey the whole of the four quarters und
rested his whole case upon that. The plaintiff made no rof-
erence in his pleadings to either waiver or knowledge with
respect to the 11.26 acres but only as to the area under
cultivation. There was no application to amend either at
the trial or on the appeal. And it is to be observed that
just as the defendant was about to be cross-examined |y
plaintiff’s counsel in order to prove knowledge, he faintcd
in the box and no attempt or request seems to have been
made to complete his examination. So that notwithstand-
ing the statements by his counsel and by the plaintii’s
agent Macdonald, as to his knowledge, I think a differcnt
light might have been put upon the matter if his full ex-
amination had taken place. Those statements are obviou:-
ly capable of being qualified in a way that would suggest
that the defendant understood he was to succeed to some
right of the plaintiff as against the railway company.

In these circumstances when the purchaser is not suiny,
but being sued, I think it is clear that he is legally entitled
to claim proportionate compensation for the 11.26 acre:,
which would amount to $443 and that this should be de-
ducted from the original purchase price and the calcula-
tions of interest made upon that basis, and the judgment
varied accordingly.

With regard to the deficiency in the acreage under culti-
vation I do not think we would, upon the evidence in this
case, be justified in finding actual wilful fraud in the plain
tiff in the face of the finding of the trial Judge, who saw
the parties, that he had not been guilty of fraud. Nocton
v. Lord Ashburton, [1914] A.C. 932 at p. 945.

The trial Judge evidently went upon the assumption tha!
the misrepresentation being innocent and the defendant,
having affirmed the contract by continuing in possession
and making payments after he had learned of the mi:-
statement could not have had rescission even if he had
asked for it, which he did not, and that not being entitled
to rescission he was not entitled to compensation, by way
of a reduction of the purchase-price by the amount by
which the value was lessened by the deficiency in cultiv-
ated acreage. It is possible the trial Judge was right about
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this, although there are two or three cases that might
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Alta.

p int the other way, viz., Powell v. Elliott (1875), L.R. 10 , ~=p,

.. 424; Grant v. Munt (1815) G. Coop. 173, 35 E.R. 520,
.md Dyer v. Hargrave (1805), 10 Ves. Jun. 505, 32 E.R. 941.
But the first case was probably one of wilful misrepresent-
ation and was so interpreted by Farwell, J. in Rudd v.
Lascelles, [1900] 1 Ch. 815 at pp. 820, 821; in the second
case it is not clear that the purchaser had lost his right to
rescind by affirmance after discovery while the Master of
the Rolls seems to have treated the case rather as a breach
of warranty; and in the third case it was an open contract
made on a sale by auction and the situation otherwise was
much the same as in Grant v. Munt.

Without, however, clearly approving or disapproving of
the ground apparently taken by the trial Judge there seems
to me to be another ground upon which the defendant ought
to succeed. It is clear that there may be a collateral verbal
warranty even in a dealing with land which can, if not in-
consistent with anything in the written contract and ref-
erring to a subject not dealt with therein, may be proved
by parol evidence and recovered upon if there is a breach.
De Lassalle v. Guildford, [1901] 2 K.B. 215, is an example of
this. There a person who took a written lease upon the
assurance that the premises were in good order was allowed
damages for a breach of warranty although fraud was not
charged. And in principle there can be no difference be-
tween a lease and a sale. The case indeed is cited in both
Dart on Vendors and Purchasers, 7th ed. pp. 1012, 1013,
and in Williams’ work on the same subject, 2nd ed. p. 611.

The plaintiff explicitly authorised his agent to state to
intending purchasers that there were 200 acres in cultiva-
tion and his agent made that definite representation to the
defendant. The defendant did indeed personally look at
the land but admittedly this was when the ground was cov-
ered with snow and it was difficult to judge of the matter.
The evidence as to examination by the son was not admiss-
ible evidence because he was not a witness and all there
was in the way of evidence of the fact was the agent's
statement that the son had told him that he had examined
it. With much respect, I think the trial Judge was in error
when he rested anything (and he seems to have rested
much) upon this testimony. In the circumstances I think
the representation should be treated as a warranty. The
only argument against this would be in the circumstance
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that a warranty is an agreement and it may be said that
the plaintiff never intended to agree or to give a warranty
or to authorise his agent to do so. I doubt very much if (he
plaintiff ought to be heard to allege such an absence of in-
tention when he so deliberately signed a listing with his
agent containing facts intended to be communicated to in-
tending purchasers. But in any case the plaintiff is in an
obvious dilemma. For if he never intended to give a
warranty this simply means that he made the statem:nt
carelessly and recklessly, without himself being confident
or assured of its truth. There was nothing to shew tlat
he was merely giving an opinion. And this leads him at
once, upon the authorities, into the field of deceit. This
aspect of the case occurred to the trial Judge and afier
mentioning it he said “Now if it had not been for the -
idence of the defendant’s witness Macdonald, I think there
might be a good deal to say on that ground.” And he then
refers to the merely hearsay evidence that the son had ex-
amined the place. This very strongly suggests that if the
trial Judge had not regarded the hearsay testimony le
might very probably have come to a different conclusion in
spite of his finding that the plaintiff was not actually, wil-
fully deceitful. For this reason, while as I said before, we
ought not to interfere with his finding as to wilful dishon-
esty, I see no ground for hesitating to impute to the plain-
tiff reckless and careless statements not supported by the
actual knowledge and contrary to the fact. .

I do not think, therefore, that the plaintiff can escape
liability whether it be placed upon the ground of a breach
of warranty or of careless and reckless misrepresentation
of the fact. A perusal of the evidence shews, I think clear-
ly, that he had no reasonable ground whatever for making
anything more than a rough estimate of the acreage under
cultivation. In giving evidence he said “Well I supposed
there was (200 acres) in a way. It was hard to guess the
amount * * * I supposed there was all of 200 acres.” An
yet he authorised his agent to tell intending purchasers in
order to induce them to buy, that there were 200 acre:.
What other purpose could his inserting of those figures in
the listing have been intended to serve? As was said
both in Grant v. Munt and in Dyer v. Hargrave, the plain-
tiff is bound, I think, to make good his representation.

As to the measure of damages, I doubt very much if the
defendant can properly be allowed, as the evidence stands
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in this case, more than the difference in value. Iknow noth-
ing 20 uncertain as the damages a person may have suffered
from not being able to put in a crop of grain. Inferences
from what happened on other land are a rather risky ground
to fix damages upon. No one can be very certain as to even
the existence of damage at all. The defendant was asked
about his probable expenditure on the land he did put in
crop and did not appear to be able to give any definite idea
as to whether he made much of a profit or not. While,
therefore, I do not say that there might not be cases where
such damages could be given, I would, in the present case,
direct a reference to ascertain merely the difference in the
value of the whole 640 acres with 150 acres under cultiva-
tion, that is, I assume, with the original sod or turf broken,
and its value if there had been 200 acres broken and the
defendant should have judgment on his counterclaim for the
amount of this difference.

The appellant should have his costs of the appeal but in
view of the fact that the plaintiff was clearly entitled to
sue for a very large sum of money and the defendant ac-
tually defended in toto, I think there should be no costs
of the action or the counterclaim.

Beck, J., (dissenting in part) :—I think that in view of the
circumstances of knowledge on the part of the purchaser
of the actual existence of the railway line on the property,
the registration of the caveat at the instance of the railway
company, the notation on the listing of the exception of
the acreage taken by the railway, the word “reservations”
ought to be taken in a non-technical sense and as wide
enough in its significance to mean that the railway right
of way was excluded from the sale.

As to compensation in respect of the shortage of 50 acres
of cultivated land I concur with my brother Stuart but
would have preferred that the referee were not so restrict-
ed as he is in the matters open for consideration in fixing
the amount of the compensation.

Appeal allowed.

THE KING v. WESTERN CANADA LIQUOR (CO.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher, McPhillips and Eberts, JJ.A. April 9, 1921,
Constitutional Law (§11.B—360a)—Prohibition Act B.C.—Amend-
ment Prohibiting Taking Orders or Advertising—Validity of.
Sections 62a of the British Columbia Prohibition Act, 6 Geo. V.
1916 (B.C.), ch. 49, as amended by 9 Geo. V. 1919, ch. 69, and
which prohibits taking orders or canvassing for lquor orders,
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B.C. and sec. 62b, which prohibits advertising of any descrip: on
— referring to intoxicating liquor, are intra vires the Provin iy
CA. Legislature.
_— [Rex v. Shaw (1917), 29 Can. Cr. Cas. 130; Gold Seal Ltd. v. [/
Tune Kina minion Express Co. (1917), 37 D.L.R. 769; Hudson Bay v
V. Heffernan (1917), 30 D.L.R. 30, referred to; Citizens Ins. (' v
WESTERN Parsons (1881), 7 App. Cas. 96; Att'y-Gen’l. of Canada v. Aii'y-
CaNADA Gen'l of Alberta, 26 D.L.R. 288, [1916] 1 A.C. 688; Att'y-C.n'|
Liquor Co, of Manitoba v. Manitoba License Holders' Assn., [1902] :\ (¢

73; Att'y-Gen'l for Ontario v. Att'y-Gen'l for Canada, [1:94)
A.C. 348, applied.]

APPEAL by the Crown from a judgment of Gregory, J.
who upon case stated quashed two convictions by a Police
Magistrate under secs. 52a and 52b of the Prohibition Act.
Reversed.

H. 8. Tobin, and W. M. McKay, for appellant.

E. P. Davis, K.C., for accused.

Macdonald, C.J.A. (dissenting), would dismiss the appcal.

Martin, J. A. would allow the appeal.

Galliher, J. A.:—This is an appeal from Gregory, J., who
upon case stated quashed two convictions made by Police
Magistrate Shaw of the city of Vancouver, against the res-
pondents. The Crown is appealing.

The convictions were under secs. 52a and 52b of the Pro-
hibition Act, 6 Geo. V. 1916 (B.C.), ch. 49, as amended hy
ch. 69 of 9 Geo. V. 1919. These amendments ae as follows:

“62a. No person shall cavass for, receive, take, or sol-
icit orders for the purchase or sale of any liquor, or act a:
agent for the purchase or sale of liquor.

“52a. No person shall canvass for, receive, take, or sol-
(U advertisement, sign, circular, letter, poster, handbill, card,

; L or price-list naming, representing, describing, or referring

j to any liquor or to the quality or quantities thereof, or giv-
RS ing the name or address of any person manufacturing or

1 dealing in liquors, or stating where liquor may be obtained:

| but nothing in this section contained shall apply to the re-

8. ceipt or transmission of a telegram or letter by any tele-

‘ graph agent or operator or post-office employee in the ord-
s i inary course of his employment as such agent, operator,
i or employee.”

Prior to the passing of these amendments it is not con-
tended that any offence would have been committed and it
seems to me none could have been, in view of the provisions
of sec. 57 of the main Act. It is the exceptions in that scc-
tion which are directly affectéd by the amendments. The
effect of these amendments is that while you are permitt«d
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to purchase direct from a source outside the Province you
cannot do so by agent.

I do not think it can be doubted that the aim of the Leg-
islature was to prohibit transactions by an agent and the
real question to be decided is—Are these amendments intra
vires of the Provincial Legislature?

Among the cases cited to us are:—Rex v. Shaw (1917),
29 Can. Cr. Cas. 130, 28 Man. L.R. 325 (a Manitoba case) ;
Gold Seal Ltd. v. Dominion Express Co. (1917), 37 D.L.R.
769 (an Alberta case); Hudson Bay Co. v. Heffernan,
(1917), 39 D.L.R. 124, 29 Can. Cr. Cas. 38, 10 S.L.R. 322.
(a Saskatchewan case) ; and Graham & Strang v. Dominion
Express Co. (1920), 55 D.L.R. 39, 48 O.L.R. 83, (an Ontario
case).

With the decision in the Alberta case by Ives, J. I have no
quarrel—that was decided under a section similar to our
sec. 57, as it stood before the amendments of 1919, and it
is the effect of these amendments which we have to
consider.

In the Saskatchewan case it was unanimously held by
the Full Court (Haultain, C.J.S., Newlands, Lamont, Brown
and Mackay, JJ.A.) that an act of that Legislature which
declared it illegal for any person to expose or keep liquor
in Saskatchewan for export to other Provinces or to for-
eign countries was ultra vires of the Legislature as an in-
terference with trade and commerce,

The Act there was intituled “An Act to prevent Sales of
Liquor for Export.”

Had our Act been to absolutely prohibit the purchase of
liquor from outside Provinces, this case would have been
in point, but we have still to consider whether the amend-
ments to our Act are of such a nature as to constitute the
interference to trade and commerce which would render
the Act ultra vires, and for this we will have to turn to the
Privy Council decisions which were cited to us and to which
I will refer later.

The Ontario case does not assist us much.

The Manitoba case is not altogether satisfactory. They
have a section in the Manitoba Temperance Act (sec. 119),
6 Geo. V. 1916, ch. 112, in all respects similar to our sec.
57, except that we have a sub-section 2 to 57 not to be
found in the Manitoba Act but I do not see that that sub-
section affects the real question to be decided in this case.
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By sec. 1 of 7 Geo. V. 1917 (Man.) ch. 50 the following
was enacted :—

(1) *“No person shall within the Province of Manitoha,
by himself, his clerk, servant or agent, directly or indircct-
ly, or upon or by any pretence, or upon or by any device or
subterfuge whatsoever, canvass for or solicit or take or
receive or hold out himself as an agent or intermediary for
taking or receiving from any person within the Province
of Manitoba any order or instruction for the purchasing or
supplying of liquor for beverage purposes within {his
Province.”

The prosecution was had under this section.

Haggart, J.A. pointed out in his dissenting judgm nt
that this Act was an independent statute and was not ex-
pressed to be an amendment of the Manitoba Temperance
Act, but the Court of Appeal (Howell, C.J.M., Perdue,
Cameron and Fullerton, JJ.A., Haggart, J.A.( dissenting)
held the Act to be intra vires of the Provincial Legislature,

When I say this decision is not altogether satisfactory,
I mean in the sense in which it may be applied to the cir-
cumstances of this case. Perdue, J.A., and Cameron, J A,
seem to have thought that the legislation there in question
must be taken to intend only to apply to transactions hiv-
ing their beginning and end within the Province and such
they considered the transaction in question. Perdue, J.A,,
29 Can. Cr. Cas. 130, at p. 132, says:—

“If the authorities charged with the enforcement of the
aforesaid chapter 50, should attempt to apply its provis-
ions so as to obstruct or prohibit a transaction in liquor
beyond the legislative jurisdiction of the Province or in-
fringe upon the rights of persons outside the Province,
it might then become necessary for the Court, on the matter
being properly brought before it, to examine and ascertain
the intention of the Act and its application to the trans-
action then in question. It might in such a case be necess-
ary to consider the constitutional validity of parts of the
Act. Such considerations do not in my opinion, arise in
the present case.”

Haggart, J.A., dissented and Howell, C.J.M., agreed with
the majority of the Court but gave no reasons. Fullerto:.
J.A. dealt with the constitutional aspect of the case but de-
cided only in so far as it affected residents of the Province
of Manitoba.

At p. 141 the Judge sums up in these words:—
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“In my opinion the Act in question, to the extent at least
of prohibiting residents of the Province taking orders for
the purchasing or supply of liquor for beverage purposes
within the Province, is intra vires of the Legislature of
Manitoba.”

The net result of the cases I have just been discussing,
seems to me to afford us little assistance in grappling with
the circumstances of the case before us. We will assume,
and there is no contention to the contrary, that as the
British Columbia Act stood before the amendment of 1919,
no offence would have been committed and that sec. 57 as it
then stood was intra vires of the Province. Then are these
amendments which create an offence ultra vires? They
made it an offence to canvass, solicit or act as agent for the
sale or purchase of liquor or to publish, distribute or dis-
play signs, circulars, advertisements, etc., referring to lig-
our or where it may be obtained or giving addresses of per-
sons engaged in manufacturing or dealing in liquors, ete.

In substance as affecting this case under 52a, no person
can act as agent in procuring liquor for you from a point
either within or without the Province, but it is still open
to you personally to purchase from outside by means of
the telegraph or letter by post under the reservations in
clause 52b.

If this is an interference affecting civil rights only within
sub-sec. 13 of sec. 92 of the B.N.A. Act, the Legislature has
power but to the extent which it applies to the rights of
parties outside the Province (and that is involved here),
I think we have to determine whether it falls within sub-
sec. 16 “matters of a merely local or private nature in the
Province;” or can it be said to be an interference with trade
and commerce so as to be wholly within the Dominion
jurisdiction?

QOur guide in this must be the decisions of the Privy
Council. In that connection the following cases were cited:-

Citizens Insurance Co. of Canada v. Parsons (1881), 7
App. Cas. 96; Att’y-Gen'l of Canada v. Att'y-Gen’l of Alb-
erta, 26 D.L.R. 288, [1916] 1 A.C. 588, 25 Que. K.B. 187;
Att’y-Gen’l of Manitoba v. Manitoba License-Holders’ Ass'n,
[1902] A.C. 78, and Att’y-Gen’l for Ontario v. Att’y-Gen’l
for Canada, [1896] A.C. 348.

In reading these authorities it seems difficult to know just
where to draw the line and each case must largely be de-
termined on its own facts, but this much can, I think, be
deduced—that if upon looking at the whole Act and consid-
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ering the purpose and intent as indicated by the langiage
used, it can be concluded that although to some extent it
may trench upon the provision as to trade and commeree,
yet, if its true effect is a dealing with matters of a merely
local or private nature, it is within the jurisdiction of the
Province to pass. The amendments here do not prevent the
purchase by a person in British Columbia of liquor from a
firm outside the Province for private consumption, but vou
are obliged to act direct—no agent can act for you. In
other words, you are not prohibited from procuring the lig-
uor but the method of procuring it is curtailed.

It is true the cutting down of the facilities of procuring
may lessen the sales of the outside dealers, but looking at
the whole intent and purpose of the Act it is not such an
interference with trade and commerce as would deprive the
Province of jurisdiction.

Mr. Davis raised the point that the mere taking of the
order and the forwarding it with the necessary money
would not constitute the offence arrived at, as the order
might not be filled. The words are:—‘“No person shall. . ..
receive orders for the purchase or sale of any liquor or act
as agent for the purchase or sale of liquor.”

I think the offence is committed if the order is never
filled.

I would allow the appeal and restore the convictions.

McPhillips, J.A. would allow the appeal.
Eberts, J. A. (dlssentmg) would dismiss the appeal.
Appeal allowed.

MOSIMAN v. CARVETH. '
Saskatchewan King’s Bench, Taylor, J. May 21, 1921.

Vendor and Purchaser (§1.E—25)-—Agreement for Sale of Land—
Limitations on Right to Resell—Conditions Not Complied With
—Right to Require Payment from Sub-purchaser—Rescission
for Want of Title.

When a purchaser of land under an agreement resells the land, the
sub-purchaser agreeing to assume the payments under (he
original agreement, as part payment, the purchaser agrecin:
to furnish the sub-purchaser with duplicate originals of the
agreements to him, the inference is that he undertakes to
establish title to the lands by means of these agreements, and
where these documents disclose a limitation on the right to sell,
which is a valid and effective limitation, such as requiring t\e
consent of the vendor to any assignment or resale, such condi-
tion must be complied with before he can require payment from
the sub-purchaser.

A person claiming rescission of an agreement for the purchase of
land on the ground of misrepresentation must be in a position
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to make restitution, and this obligation may excuse the pur-
chaser from immediately going out of possession when great
damage may ensue if the land is not cropped and cultivated.

[Smith v. Crawford (1918), 40 D.L.R. 224, followed; McKillop &
Benjafield v. Alexander (1912), 1 D.L.R. 586, 45 Can. S.C.R.
551; Atlantic Realty Co. v. Jackson (1913), 14 D.L.R. 552, 18
B.C.R. 657; Re Green (1912), 9 D.L.R. 301, 6 S.L.R. 6,
referred to.

See Annotations, Sale by vendor without title, 3 D.L.R. 785; Pur-
chaser’s right to return of purchase-money, 14 D.L.R. 351.]

VENDOR'S action against a purchaser upon an agree-
ment for sale, and also for rent and accounting under a lease,
Action dismissed.

G. T. Killam, for plaintiffs.

P. E. MacKenzie, K.C. for defendant.

Taylor J:— By an agreement dated December 31, 1918,
the plaintiffs agreed to sell and the defendant agreed to
purchase sect. 27-33-23, west of the 2nd meridian, in Sask-
atchewan, for $25,994.00. $5000 was paid in cash. The
purchaser was to pay a further $6000 by assuming a bal-
ance due to Mike Rowan and Margaret Rowan upon the
north half under the plaintiffs’ agreement to purchase from
them made on March 1, 1918; a further sum of $4000 by
assuming and paying a balance due to one Shantz against
the south half under the plaintiffs’ agreement to purchase
this half from Shantz under an agreement dated February
25, 1911, and the balance of the purchase money was to
be paid in instalments of $1000 a year on December 1, in
each year, with interest at 67 also payable on the same day.

The lease was made on March 24, 1918, of a near-by
quarter-section for a term of 5 years. It contains the usual
provisions as to cultivation, and the rental is a full one-third
share or portion of the crops of grain, to be delivered at
Guernsey, Sask. to the lessor.

The defendant has not made any payments or delivered
any crop under any of these agreements or the lease. The
Rowan agreement is a cash payment agreement, and it is
proved that on account of the defendant’s default the plain-
tiffs paid $1360 to Rowan on February 10, 1920, being
$1000 principal due December 1, 1919, and $360 interest
due thereunder to Rowans.

The Shantz agreement is a half-crop payment agreement
and was made originally with the plaintiff John R. Mosiman.
It contains a covenant “that no sale, transfer or pledge of
this contract or any interest therein or of all or any of the
premises herein described shall be in any manner binding
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on the vendor unless said vendor shall consent there(; iy
writing hereon.”

An assignment, Ex. “P3”, was filed from J. R. Mosiman
to himself and William Mosiman, the plaintiffs, to which
Shantz is not a party, and there is no endorsement of any
consent or any other document shewing a consent by Shantz
to this assignment or to the agreement with the defendant.

The Rowan agreement provides that:

“No assignment of this agreement shall be valid unless
it be for the entire interest of the purchasers and be ap-
proved and countersigned by the vendors or their agent,
and no agreement or conditions or relations between the
purchasers and assignees, or any other person acquiring
title or interest from or through the purchasers, shall pre-
clude the vendors from the right to convey the premises
to the purchasers on the surrender of this agreement and
the payment of the unpaid portion of the purchase money
which may be due hereunder unless the assignment hereof
be approved and countersigned as aforesaid.” No attempt
was made on the trial to shew that the plaintiffs had se-
cured Shantz or Rowans’ consent to the agreement with the
defendant. The defendant was not furnished with copies
of particulars of either the Shantz or the Rowan agree-
ments prior to action brought; although at the time he
bought the plaintiffs had undertaken to forward the dupli-
cate originals of these agreements in their possession
to him. .

The plaintiffs claim the whole of the balance of the pur-
chase price under an acceleration clause contained in the
agreement, an accounting for and one-third share of the
crop produced on the leased quarter, and, under certain
covenants for cultivation and to leave the land in a state
ready for next year’s crop, damages for failure to perform
these covenants. The defendant gave up the leased quarter
after the first season and it is not disputed that the plain-
tiffs accepted his verbal repudiation and themselves went
into possession in 1920.

The defence raises the question of title, and as to this
I intimated I would order and direct a reference, and this
reference would include any question as to whether tie
plaintiffs had obtained any consents necessary under the
Rowan and Shantz agreements prior to action brought,
and any question whatsoever relating to the title.

The other defence raised is that the defendant was in-
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duced to purchase the land and make the lease by the fraud-
ulent misrepresentations of the plaintiffs; and the defend-
ant counterclaims for damages occasioned by such fraud-
ulent misrepresentations. Counsel for the defendant does
not now contend that he can ask for rescission on this
ground, but asks to have the damages occasioned to him
by the fraudulent misrepresentations assessed, and judg-
ment therefor.

As I intimated at the conclusion of the trial, I am of the
opinion and find that the defendant was induced to pur-
chase the section of land described in the agreement of
December 81, 1918, and to make the said agreement by
fraudulent misrepresentation; that is to say, the repre-
sentation that the said land was good, level, medium choc-
olate loam and was all under cultivation. I find that this
land could not truly be described as good medium chocolate
loam, and the plaintiffs knew that it could not be so des-
cribed. The soil is not all alike, but most of it, as the plain-
tiffs knew, is a light sandy loam; it is dark in color but it
is a fine sand. The many farmers called as witnesses who
resided in the district in which the land is situated all des-
cribed the land as sandy loam. A medium loam would be
one where the clay and the sand would be about equal in
the soil ; but in the soil on the plaintiff’s farm, as the plain-
tiffs well knew, the sand much predominated, constituting,
according to the analysis of the soil, over 70% thereof on
an average of the whole farm, whilst as I have said portions
were much lighter than others. Soils, according to the
farmers and the experts called, are divided into clay loam,
loam, and sandy loam. In the clay loam the clay predom-
inates; in loam or medium loam the clay and sand are about
equal; in sandy loam there is a preponderance of sand. I
am quite satisfied that the plaintiffs knew that the des-
cription in the advcrtisement which they published was
a false description, misleading and intended to mislead;
and the defendant was induced by such description and by
their subsequent representations when he visited the farm
to make the agreement to purchase the land at what turns
out to be a price much beyond that which would be paid or
has ever been paid for any land in the locality.

The plaintiffs say that whilst the defendant was inspect-
ing the farm the plaintiff J. R. Mosiman kicked up a piece

of the earth out of the frozen field, handed it to the de-
fendant and said “That is what we advertised as medium
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chocolate loam.” This was not mentioned by either of ihe
plaintiffs on examination for discovery. It appears to me
to contradict inferentially the testimony given by both of
them on these examinations and I accept the defendait’s
testimony that the alleged occurrence did not happen.

The statement that the land was all under cultivation
is not wholly true. There are a number of sloughs on the
land, the existence of which when the snow was on the
ground at the time the defendant called on the plaintifis
at their farm would not be observed, and no attempt was
made to correct the wrong impression that would be mide
by the statement that the land was all under cultivation.
I do not agree with the contention of counsel for the plain-
tiff that such a description is true when it appears that the
sloughs can be cut for hay.

The result of the misrepresentations was that the de-
fendant was induced to agree to purchase that which he
would never have purchased, I am satisfied, at any price,
much less at the price which he agreed to pay, and although
no representation is shewn to have been made as to the
leased quarter, it is clear that he agreed to rent it without
any inspection, relying entirely on the plaintiffs and for
the reason that he was buying the section. It was scp-
arated from the section by an intervening quarter, and the
reasonable inference would be that it would be similar to
the section, and I think the proper inference is that the
representations as to the soil in the section were understood
to apply to the leased quarter, and the whole transaction is
tainted with the misrepresentations. The leased quarter
is also sandy loam, and the crop produaced in 1919, it is ap-
parent, did not repay the cost of production.

The defendant took possession early in April 1919. e
immediately discovered that he had been deceived, and
almost immediately told one of the plaintiffs thereof and
complained that he had been defrauded. His position was
such that at that time he could hardly have given up pos-
session. He had moved to Guernsey with his stock and
implements and made all the necessary preparations for
putting in the crop on the purchased farm in 1919, and had
leased his own farm in another portion of Saskatchewan.
It was at a time when great damage would have been done
and a still greater loss incurred had he not gone on and put
in the 1919 crop, and had he done nothing further than put
in that crop I would have doubted if, acting in that way as a
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reasonable man should have done, rescission of the contract
would have been refused. A person claiming rescission on
the ground of misrepresentation must be in a position to
make restitution, and this obligation may well excuse the
purchaser from immediately going out of possession when
great damage may ensue if the land is not cropped and
cultivated.

But apparently the plaintiff [defendant?] was advised
in the fall of 1919 that his retention of possession debarred
him from claiming rescission, and under advice of counsel
remained in possession during the winter of 1919 and in
1920 as well, and is still in possession, and his present
counsel intimated that he would not argue that there had
not been a ratification and an election to affirm the contract,
compelling the defendant to rely on his claim for damages
and his right to set off these as against the plaintiffs’
claim. That is, so far as he claims rescission for fraud.

The land contains a little less than 640 acres, and the
agreed price was $41 an acre. The evidence satisfies me
that at the time of purchase the selling value would not
exceed $30 an acre, including the buildings. The Rowan
half had been purchased in the spring of 1918, without the
buildings, at about $22 an acre. The other half is better
land. The selling value, therefore, would be $19,020.

In fixing the selling value at the above figure, $19,020,
I am considering also the terms on which the land was sold.
If put on a cash basis, (if it can be considered that land of
this quality can be sold for cash,) this figure would be con-
siderably reduced. The above conclusions and findings of
fact were made and extended shortly after the trial of the
action whilst the evidence was then more fixed ih my mind,
and I intimated that I would withhold the delivery of judg-
ment until the completion of the reference to the Local Reg-
istrar on the question of title. For some reason this has
been much delayed and was not completed until May 6,
1921, although the trial was completed in December last.

In his report the Local Registrar finds that the title to
the south half of the above land stands registered in Sam-
uel E. Shantz clear of encumbrances; that the plaintiffs
are in a position to make title thereto under an agreement
2;: the purchase thereof dated February 25, 1911, from
Shantz,

The title to the north half stands in the name of Michael
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Rowan and Margaret Rowan clear of encumbrances; ihat
the plaintiffs are in a position to make title to this half
under agreement of purchase dated March 21, 1918, le.
tween Michael and Margaret Rowan as vendors, and the
plaintiffs as purchasers. These are the agreement: to
which I have previously referred, containing the covenunts
limiting the right of resale.

The Local Registrar finds as to the south half (the
Shantz half) that the sale of that half was consented to
in writing by the said Samuel E. Shantz under date of I'¢h-
ruary 18, 1921; and as to the north half, (the Rowan half)
the sale of that half-section was consented to in writing
by Michael Rowan and Margaret Rowan, by writing dated
December 23, 1920. A note is also made of the objection
made by counsel for the defendant that these written con.
sents were of a date subsequent to the date of the trial.

I have already quoted the provisos of the agreements
requiring the vendors’ consent to assignment or resule,
The Shantz agreement requires the consent to be endorsed
on the agreement itself; the proviso being that no sale, etc,,
“shall be in any manner binding on the vendor unless such
vendor shall consent thereto in writing hereon.” Under
the Rowans’ agreement the assignment has to be approved
and countersigned by the vendors.

It does not appear from the Local Registrar’s report that
the consent in the Shantz agreement was endorsed in ac-
cordance with the proviso of that agreement, or that the
Rowans have approved and countersigned the agreement
made between the plaintiffs and defendant in this action.
An examination of the duplicate filed shews no such endor-
sations. The consents obtained and referred to in the cert-
ificate are both subsequent to the trial, subsequent even to
the date upon which the reference was directed, and long
subsequent to action brought.

I have already found that at the time the agreement was
made between the plaintiffs and defendant the defendant
was not furnished with copies or particulars of the plain-
tiffs’ agreements, and that the plaintiffs had undertaken to
forward duplicate originals of these agreements to him.
Under these circumstances, in my opinion, on this ground
alone, the plaintiffs action was premature, and could not
be maintained. The inference I would draw from (he
plaintiffs’ undertaking to forward the duplicate originals
of the Shantz and Rowan agreements to the defendant is
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that they were in that way undertaking to establish title
to the lands in question, and their right to sell. The pro-
duction of these documents discloses a limitation in each
agreement on the right to sell; a limitation which has
been held to be a valid and effective limitation. Atlantic
Realty Co. v. Jackson (1913), 14 D.L.R. 552, 18-B.C.R. 657,
following McKillop & Benjafield v. Alexander (1912), 1
D.L.R. 586, 45 Can. S.C.R. 551.

These consents in the terms of the agreements are in my
opinion, necessary before the plaintiffs can require payment
from the purchaser. I need only refer to Landes v. Kusch,
(1915), 24 D.L.R. 136, 8 S.L.R. 32.

The consents produced now, so far as the Local Regist-
rar's report goes, would not appear to go as far as is re-
quired by the provisos in the two agreements. Each vendor
in these two agreements has, for the purpose of avoiding
any issue being raised as to that to which he is actually con-
senting, provided for the manner of his assent; in the one
case that the consent is to be made on the agreement, and
in the other case that the assignment or sale be approved and
countersigned by the vendors or their agent. No person
should be asked to accept less than is required in these
provisos, for the reason that these vendors are not parties
to this action. The purchaser is entitled to a marketable
title (save as may be limited in his agreement of purchase) ;
and the consents reported by the Local Registrar leave the
defendant still to meet a possible outstanding issue with
the plaintiffs’ vendors. Duff, J., in McKillop & Benjafield v.
Alexander, (supra), (in the language quoted with approval
in the Appellate Court in British Columbia in Atlantic
tealty Co. v. Jackson, supra) pointed out the very differ-
ent position of a purchaser under an agreement where re-
sale or assignment is restricted from that in an open agree-
ment. The practical effect of the restriction is to prohibit
the creation by the purchaser of equitable claims on the
part of the sub-purchaser until privity between the orig-
inal vendor and the sub-purchaser is established, and it
would seem to follow that the original vendor may impose
terms and conditions for and upon his assent., In an open
agreement the right of the purchaser to resell in whole or
in part, and to create “sub-equities,” is absolute, and the
element of an express agreement between the original ven-
dor and the sub-purchaser is lacking. In the British Colum-
bia decision to which I have referred it was held that an
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agreement for sale between the purchaser and sub-purchas.
er did not confer on the sub-purchaser such an intere:t in
the land as entitled the sub-purchaser to maintain a caveat
filed thereon. This decision and other subsequent cuses
have adopted the view that an assignee or sub-purchaser
who has not obtained the requisite approval has not ac-
quired any right which he could compel the registcred
owner to recognise, and, therefore, he never had a right
which in any lawyerly use of the words could be described
as an interest in the land. The decision of Brown, J., in Re
Green (1912), 9 D.L.R. 301, 6 S.L.R. 6, is to the same effcct,

The plaintiffs’ agreement is to sell the land to the def-
endant, and in the agreement he agreed to assume as part
payment therefor the plaintiffs’ liability to the Rowans
and Shantz. Without the requisite approval of those ven-
dors the plaintiffs’ agreement lacked force to confer on the
defendant an interest in the land, and the plaintiffs were
debarred from conferring upon the defendant a right to
compel the original vendors to accept from him payment
of the liability which he had agreed to assume, The plain-
tiffs had neither a legal nor an equitable right to require
the original vendors to assent to the resale, and it might
well be argued that under such circumstances the Court
should not compel a purchaser to complete. (Fry on Spec-
ific Performance, 5th ed. at p. 431.) It is unnecessary for
me to consider that phase of the question.

Here, as in Smith v. Crawford No. 2, (1918), 40 D.I.R.
224, 11 S.L.R. 170, there is a plea setting up a want of title,
and in the opinion of Lamont, J.A., in delivering the major-
ity judgment, at pp. 226, 227 this allegation is in itself a
repudiation of the contract; is express notice that the def-
endant considered the contract at an end, and it was there-
fore incumbent upon the plaintiffs to shew that they had a
title, or were in a position to compel title to themselves at
the time the defendant repudiated the contract. This de-
cision may be open to reconsideration in the Court of Ap-
peal, but it is binding on me. I do not think that the de-
fendant has precluded himself from taking advantage of
the defect in the plaintiffs’ title. Possession was taken
under a special term of the agreement, and under the prom-
ise of the plaintiffs to furnish their agreements to him, a
promise never implemented; and it appeared that produc-
tion thereof was obtained by the defendant only throuch
the procedure of the Court after action brought, and the
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attitude of the plaintiffs and their counsel, no doubt upon
instructions, throughout the action, was that upon the ref-
erence title could be shewn. The delay in completing the
reference has probably occasioned the sowing of another
crop by the defendant. There is not that I can see, how-
ever, any evidence of a waiver by the defendant of his
rights or his plea to title.

The plaintiffs were not, therefore, when action was
launched, entitled to personal judgment against the defend-
ant. This is the remedy which their counsel has specific-
ally elected to claim. After I had intimated my finding of
fact on the issue as to fraud I asked plaintiffs’ counsel to
definitely state what relief he was seeking, whether as the
defendant desired to rescind the plaintiffs also desired can-
cellation., Subsequently counsel stated that he was in-
structed to ask for personal judgment, from which indef-
inite language I infer he means to drop his claim to cancel-
lation or to realise from the land. The plaintiffs’ action
upon the agreement dated December 31, 1918, between the
plaintiffs and the defendant, must therefore be dismissed.

As to the action upon the lease, I have already held that
the defendant’s claim that he was induced to make this
lease by the fraud of the plaintiffs is well-founded, and that
(from the rather indefinite evidence) the crop produced did
not repay the cost of production. The defendant did not
make the summer fallow required on this quarter section,
but his repudiation of the lease was accepted. It was made
on the ground that he had been defrauded, and for these
reasons I think the plaintiffs’ claim upon the lease fails also.

The plaintiffs having failed to make title the defendant
is entitled to judgment for a return of the cash payment
of $5000 with interest thereon, which should, I think, be
computed with yearly rests at the rate of 6% per annum
from December 31, 1918, and an enquiry as to what sum of
money ought to be allowed and paid by the plaintiffs to
the defendant by way of damages for the plaintiffs’ non-
performance of the agreement of December 31, 1918, be-
tween the parties; and it is referred to the Local Registrar
at Saskatoon to make such enquiry and assess the said
damages, the defendant to have judgment against the
plaintiffs for the amount certified in the report thereon.
The defendant is entitled to the costs of action (including
the counterclaim) and of the reference. Either party may
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apply in Chambers from time to time for directions as he
may be advised.

On this disposition of the action the damages which I
was prepared to assess for fraud on the basis of the dif-
ference in values, as sustained by the defendant, will not in
fact be sustained by him; and on the enquiry directed he
will be entitled to be compensated for the damage, if any,
sustained by taking possession, and allowed for cultivat-
ing done as it now turns out for the benefit of the plain-
tiffs, less any profit made therefrom. The defendant must
also deliver up possession to the plaintiffs.

The entry of judgment will be stayed for 30 days, and
should an appeal be commenced within that time procecd-
ings on the judgment will be stayed pending the disposition
of the appeal.

Judgment accordingly,

HARBOUR v, NASH.
Ontario County Court, County of York, Widdifield, J.
» June 10, 1921.

Automobiles (§1IL.B—180)—Driver of Motor Vehicle—Duty 10
Look Ahead—Duty to See What is Plainly Visible—Negli
gence,

It is the duty of the driver of a motor vehicle to continue on tl
alert for pedestrians and others using the streets, and m
anticipate their presence, and this duty implies the duty to s«
a pedestrian who is In plain view, and failure to do so is neg
gence on the part of such driver.

[See Annotation, Law of Motor Vehicles, 39 D.L.R. 4].

ACTION for damages for injuries received as a result
of being knocked down by the defendant’s automobile.

T. H. Lennox, K.C., for plaintiff,

A. R. Hassard, for defendant.

Widdifield, J.:—About 9 c’clock on the evening of Sep-
tember 30, 1920, the plaintiff, Ethel Harbour, left 53 Ox-
ford St. and walked a short distance to Spadina Ave. where
she intended to take a Belt Line car. There is no stop at
the intersection of Oxford and Spadina, the nearest stop
being between Oxford and Nassau streets. When she
reached Spadina the plaintiff looked north to see if 2 car
was in sight and none being in sight she proceeded southerly
Editorial Note:—In view of the many automobile cases, where th«

duty of the driver to keep a proper lookout has come up, thi-
case in which the learned Judge has carefully and thorough!y
examined the American decisions, on which for the present th«

Courts must rely, should be of value to the pro
fession. :
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on Spadina Ave., and when she had nearly reached the
stopping post she again looked north and then saw a car
Jeaving College St. about one and one-half blocks away. She
then started across the highway to board the car and says
she had reached a point 8 or 10 feet from the nearest rail of
the street railway when without any warning she was
knocked down by an automobile.

Spadina avenue is a wide street and it is said that the
distance from the curb to the nearest rail is about 30 feet.
The night was fairly dark and it was raining. I do not
think it was raining as heavily as defendant’s witnesses
say, and it is not pretended that the rain was sufficient to
obscure the vision of the driver of the automobile.

The plaintiff says that before she started across the
street she did not notice any automobile coming from the
north., The probability is that after she left the curb she
went across in a south-easterly direction, the stopping post
being south-east.

There is no doubt that it was the defendant’s automobile
that hit the plaintiff. His story is that he did not see the
plaintiff at all, that he did not know he had hit her. He
says he felt a slight bump as though the automobile had
run over a small piece of wood and it was not until his wife
threw up her hands and exclaimed that somebody or some-
thing had hit the car he was aware of the collision.

The curtains were on the car on the right hand side and
the defendant’s wife says that she saw something like a
“black shadow” approach the car from the west and then
heard a bump against the back of the car.

The defendant says his windshield was up and he had a
clear view of the highway ahead of him. He says he was
looking straight ahead but his line of vision would take in
the breadth of the highway between the railway track and
the curb on the right. He says he did not see the plaintiff
on the highway and the only suggestion he makes for not
seeing her is that she must have come from behind a stand-
ing automobile. The excuse is not of much avail when
there is no suggestion, much less evidence, that there was
any other automobile in the neighbourhood.

I think the law is clear that failure to see a pedestrian
on the highway is no excuse where the driver should have
seen him if he had been using due care.

The duty to look implied the duty to see what was in plain
view unless some reasonable explanation is presented for
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failure to do so. The reasonableness of such explanaiion
is clearly a question for the jury. Holderman v. Wiimer
(1914), 166 Iowa 406. “Where there is nothing to obs!ruct
the vision it is negligence not to see what is clearly visible,”
Koenig v. Semrau, (1916), 197 Ill. App. 624, at p. 625.

In Kelly v. Schmidt, ete. (1917), 142 La. 91, it is said
that the driver of an automobile “will be presumed, in case
of accident, to have seen what he should have seen in the
performance of his duties.”

“It is the duty of one in charge of an automobile, driving
upon a public street or highway, to look ahead and sce al|
persons and horses in his line of vision, and in casc of
accident, he will be conclusively presumed to have secen
what he should and could have seen in the proper perform-
ance of such duty,” McDonald v. Yoder (1909), 80 Kan. 25,

The driver of an automobile must continue on the alert
for pedestrians and others using the streets, and must anti-
cipate their presence . . . It has been held that failure
to see a pedestrian in the street amounted to negligence.
See also Shields v. Fairchild (1912), 180 La. 648.

The plaintiff was walking upon a sidewalk when she
came to a barrier. Just opposite the barrier on the cdge
of the highway, was a dray and she walked out on the high-
way and was going around the dray when she heard the
horn of the defendant’s automobile. She stood still against
the wheel of the dray thinking the automobile would pass
her all right and the hind wheel of the automobile hit her.
The only persons in the automobile were the defendant’s
wife and his chauffeur, neither of whom saw the plaintifl.
It was held this warranted a finding of negligence. Gray
v. Batchelder (1911), 208 Mass. 441.

Thomas v. Burdick (1917), 100 Atl. 398 is a judgment
of the Supreme Court of Rhode Island, and the facts were
very similar to these. “The side curtains were on and fue
only outward view of the defendant was through the wind-
shield in front. The defendant sounded no horn, and it does
not appear that he made any effort to ascertain whether
any one was approaching him from some angle outside of
his restricted vision. The line of the plaintiff’s travel was
approximately at right angles with that of the defend:t
and the defendant did not see the plaintiff until the momen*
of striking her . . . The jury has found a verdict for
the plaintiff . . . and we cannot say that such verdict
is not supported by the evidence” (p. 399.)




D.LR, 60 D.L.R.] DOMINION LAW REPORTS

hat ion In Booth v. Meaglier (1916), 224 Mass. 472, the plaintiff,
limer a woman, was walking from her home to church on a misty
Struct rainy evening on her left hand side of the road because the -
tible,” sidewalk was muddy. She crossed the street diagonally to T;{" .K':'{'”,‘"
e the right hand side but the walk on that side being also "' “*
3 said muddy, she continued walking on the street for five or six Tue Crry
1 case steps, when she was struck from behind by an automobile. - _
n the It was held that whether the defendant was negligent, in i
not sooner seeing the plaintiff and in so operating his auto-
iving mobile with reference to the concurrent right of the plain-
ee all tiff and himself, was for the jury.
se of : The defendant’s wife says if she had been looking to-
Seen wards the front she could have seen the plaintiff on the
orm. road, and I am utterly at a loss to understand why the de-
1. 25, fendant did not see her. To say the least, the defendant
alert has not satisfied the onus placed upon him by sec. 23 of the
anti- Motor Vehicles Act, R.S.0. 1914, ch. 207.
ilure The plaintiff W. Harbour is entitled to recover:
ence, 114 weeks lost time @ $37 $45.50
Paid Dr. Weston $17, and for lotions.... 19.50
she
edge 65.00
ligh- The plaintiff Ethel Harbour is entitled to recover:
the For loss of coat
linst For pain, suffering, etc. ..............

JASS

Iln-r. 165.00

nt's On the evidence of Dr. Weston, I cannot say that her
tiff. miscarriage was the result of the accident.

ray There will be judgment accordingly.

THE KETTLE RIVER €0. v. THE CITY OF WINNIPEG.

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A. May 10, 1921,

Contracts (§11D—145)—To Supply Electrical Energy—Formal Con-
tract—Construction—Notice—Delay in Supplying—Damages.

In the formal contract between a city municipality and a manu-
facturer, the city agreed to furnish electrical energy for the
purpose of the manufacturer's business ‘““for a period of one
year beginning on the date when the consumer begins sawing,
on which date the consumer will give the city at least ten days’
notice, but the city is not bound to supply current hereunder be-
fore Yuly 15, 1912.” The Court held that the notice called for
by the formal contract was not necessarily a notice in writing
and what took place between the parties was sufficient to indic-
ate that July 15 was agreed upon as the date upon which the
mill would be ready to commence sawing and the power be re-




Tue Kerrie
River Co.
V.
Tue Crry
o
WINNIPEG,

DOMINION LAW REPORTS [60 D.I.R,

quired and that although the time was extended to July 20 ng
other notice wu y. The s not having inst led
the hinery pleted their plant before July 28, tley
were entitled to d:muo- for breach of contract to lupph the
electrical energy from that date until the electrical energy was
actually supplied.

APPEAL by the defendants, the City of Winnipeg, from
the judgment at the trial in an action for breach of con-
tract to supply electrical energy for the development of
mechanical power by a fixed date. Affirmed.

J. Preud’homme, for appellant.

F. M. Burbidge, K.C., for respondent.

Perdue, C.J.M., and Cameron, J.A., concur,

Fullerton, J.A.:—This action was brought to recover
damages for failure to deliver electrical energy by a certain
date.

The plaintiffs had for some years prior to 1912 been
manufacturing wood paving blocks at Sandstone, Minnesota
and had secured a market for some of their output in
Western Canada.

Early in 1912 plaintiff leased a property at Transcona
with a view to erecting thereon a plant for the manufacture
of wood paving blocks. In April 1912, plaintiff began
negotiations with the defendant for a supply of electricul
energy which eventuated in the contract sued on hercin,
The contract is dated June 17, 1912. The relevant part of
the contract is art. 1, which reads as follows:—

“Article 1. So long as the Consumer shall faithfulls
observe the terms and conditions of this agreement, the
City will, for the purpose and within the limits herein
stated, keep available for use and deliver to the consumer's
premises, electrical energy, to the amount of One Hundre(
and Fifty (150) K.W., to be used solely for the operation
of saws, planers, and such equipment as Consumer may
hereafter install upon the property leased by him at North
Transcona from the Dominion Tar and Chemical Company ;
which energy the Consumer will receive, take and pay for
in accordance with the terms and conditions of this agrec-
ment for a period of one (1) year, beginning on the datc
when the Consumer begins sawing, of which date Con-
sumer will give the City at least ten (10) days notice, but
the City is not bound to supply current hereunder befor
July 16th, 1912.”

The plaintiffs in their statement of claim allege that
more than ten days before July 15, 1912, they notified the
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defendant of their intention to begin operation on July 15
1912, but that defendant failed to supply the said electrical
energy until August 22, 1912, The trial Judge found the
defendant liable for breach of contract.

The main contention of the defendant on this appeal is
that the 10 days’ notice required by the contract was never
gn‘en. 2

On June 25, 1912, the defendant wrote the following
letter to the plaintiff :—

“Winnipeg, Canada, June 25, 1912,
Messrs. Kettle River Co.,
Minneapolis, Minn.
Gentlemen :—
Attention of Mr. Henry B. Ames.

Many thanks for your favour of the 22nd instant en-
closing contract for power at North Transcona.

We are making every preparation to carry out our end
of the agreement, and in consultation with your Mr, Larkin
today, have assured him that power will be delivered at
the date specified.

Yours very truly,
City Light & Power Department. R. A. Sara.”

Mr. Sara was called by the defendant and on cross-
examination the last paragraph of the above quoted letter
was read to him and he was asked:—*“What date was
specified? A. The date specified in our conversation, July
15. Q. And that was the date specified by Mr, Larkin
toyou? A. Yes. Q. As being the date when the plain-
tiffs wanted the power delivered at North Transcona? A.
Yes.”

The letter and the evidence just quoted is a complete
answer to the contention of the defendant as to want of
notice.

The defendant further contended that the delay in start-
ing operations was not due to the defendant’s failure to
supply power as the mill itself was not completed and ready
for operation before August 22 when the power was turned
on.

The trial Judge finds as a fact that the plaintiff’s motor
arrived only on July 24 and was set up on July 28 and he
allows damages only for the delay between July 28 and
August 22,

The evidence as to the completion of the plant on July
28 in other respects was conflicting.
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The plaintiff’s witnesses said it was complete and ready
to begin work. The defendant called a number of its ¢m-
ployees, who gave evidence of a very general and indefinite

Tue Kerne character as to the condition of the plant, The Judge d¢: .h

River Co,
v.
Tue Ciry

oF
WiNnNiree,

with this evidence and makes the following finding:
think the evidence of Mr. Larkin and Mr, Harris shows
that the construction and finishing work going on in (he
factory after July 156 was as to parts not essential to the
sawing, such as the exhauster and conveyor, and the laticr
does not appear to have been used at all that year.” Thore
is nothing in the evidence which would justify us in inter-
fering with this finding of fact.

Counsel for the defendant did not mention the question
of damages in his argument and I therefore assume that
he has no quarrel with the amount of damages given Iy
the judgment.

Notice of cross-appeal in respect of damages was filod
by the plaintiff, but was only faintly pressed in the argu-
ment. I do not think that we should interfere with the
judgment of the trial Judge in respect of damages.

I would dismiss the appeal with costs, and the cro::-
appeal without costs,

Dennistoun, J.A.:—This is an appeal by the defendan!s,
the City of Winnipeg against a judgment of the Court of
King’s Bench whereby damages were assessed in favour of
the plaintiffs in the sum of $2,422 for breach of contract to
supply electrical energy for the development of mechanical
power by a fixed date. .

The plaintiffs are manufacturers of creosoted pavement
blocks. On June 17, 1912, they entered into a contract
with the defendants for the delivery of a specified amount
of electrical energy at their factory in North Transcona
at a stated price.

The plaintiffs agreed to take and pay for such electrical
energy upon the terms stated in a written contract, “for a
period of one year beginning on the date when consumer
begins sawing, of which date Consumer will give the City
at least ten days notice, but the City is not bound to suppiy
current hereunder before July 15th, 1912.”

The saw-mill to which the current was to be supplied
was in course of erection when the contract was made. The
defendants had at that time no power transmission line
from the city of Winnipeg to the town of North Transcona
where the mill was situate. They forthwith commenced

—— b fm e EemE
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the construction of the line but delays occurred while com-
pleting it, and as a result the current was not supplied un-
til August 22, The trial Judge finds this to be a default
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and has allowed damages from July 28, which he fixes as Tu» Kerne

the date when electrical current should have been delivered,
until August 22, when it was delivered, being 25 days in
all. His computation of damages is not seriously chal-
lenged, the appellants being content to rest their case on
two principal grounds:—First,—Was the ten day notice
called for by the contract given by the plaintiffs to the
defendants? Second,—Was the plaintiffs’ plant ready for
the reception and utilisation of electrical energy on July
28 when the damages began to run according to the judg-
ment appealed from?

The judgment of Prendergast, J., sets forth the corres-
pondence which shews clearly that the urgency of the
situation was fully understood by the city authorities both
before and after the making of the contract. They knew
the plaintiffs had paving contracts with the Cities of Cal-
gary and Moosejaw for the fulfillment of which they re-
quired a supply of paving blocks, and that it was of vital
importance to the plaintiffs that they should have power
to operate their saw-mill at North Transcona where these
blocks were made at the earliest possible moment.

Mr. Preud’homme for the City urges that although the
correspondence written before the execution of the contract
fixed July 15 as the date by which electrical energy was
to be delivered, nevertheless the draft contract submitted
by the defendants to the plaintiffs was re-written by the
latter with numerous alterations which were accepted by
the defendants, the result being the substitution of a new
contract which must speak for itself, the terms settled by
the prior correspondence being eliminated except in so far
as they were embodied in the formal contract.

He says further that the formal contract substituted for
July 15, a date to be fixed by the giving of ten days’ notice
indicating when the plaintiffs would be ready to commence
work, and demanding the energy required for power pur-
poses, and that such notice was never given,

Giving effect to the contention that the earlier corres-
pondence should be excluded and examining the corres-
pondence after the date of the contract, it appears that on
June 18 the defendants wrote the plaintiffs:—

“We have accepted the changes which you suggest as

River Co,
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being satisfactory and have executed the contract in dup.
licate under date June 17th. Although we have had this
under advisement for over a week, we assure you that there

Tue KetTie hag been no delay in the construction of the line to rcach
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your factory, and I have written assurance that we will
make delivery on July 16th.”

On June 25 Mr. Sara, for the defendants, acknowledges
receipt of a revised duplicate copy of the contract duly
signed by the plaintiffs and adds:—

“We are making every preparation to carry out our end
of the agreement and in consultation with your Mr. Larkin
today have assured him that power will be delivered at the
date specified.”

At the trial Mr. Sara was cross-examined in respect to
this letter and was asked:—Q. What date was specitied”?
A. The date specified in our conversation, July 15th. Q.
And that was the date specified by Mr. Larkin to you? A,
Yes.

The notice called for by the formal contract was not
necessarily a notice in writing, and what took place be-
tween Mr. Sara and Mr, Larkin is sufficient to indicate
that July 15 was agreed upon as the date upon which the
mill would be ready to commence sawing and the power
required. No further or other notice was necessary.

The plaintiffs admit that they extended the time for the
delivery of electrical energy from July 15 to July 20. This
appears in the plaintiffs’ letter of August 6, written by
Mr. Armess, their attorney. They state repeatedly that
they could have been ready to commence sawing on July
15 but as they realised the defendants were building their
transmission line so slowly that it could not be available
by that date, the plaintiffs likewise took their time in in-
stalling their machinery and completing their plant. uUne
reaches the conclusion without difficulty that July 15, post-
poned by consent to July 20, was the date fixed by agree-
ment of parties for the delivery of electrical energy under
the terms of the contract.

The plaintiffs did not install their motor until July 23,
though they say they could have done so earlier if the
current had been available. The trial Judge finds that the
plaintiffs’ motor did not arrive at their mill until July 21
and that it was set up on July 28, He disregards the
plaintiffs’ contention that they could have been ready on
July 20 and that they should be awarded damages from




D.LR,

1 dup-
d this
there
reach
e will

edges
duly

r end
arkin
t the

ct to
fied?

60 D.LR.] DOMINION LAW REPORTS

that date, and his decision to award damages only from
the date on which the plaintiffs were actually ready to run
their machinery is readily concurred in.

The defendants’ second ground of appeal is that the plain-
tiffls were not ready to operate their mill when the motor
was set up on July 28, and several witnesses were called
to say that they saw men working at a confused litter of
machinery which was scattered about the mill as late as
August 6. The trial Judge has disposed of this by his find-
ing and it should not be disturbed. A perusal of the letters
written on behalf of the defendants on August 7 and 8 dis-
closes that:—

“Our whole delay has been caused by non-delivery of
line materials which have been on order months past. You
have had experience yourself in the delivery of your motor
which will be some indication of the extreme difficulty in
securing delivery from the East. We were prepared to
carry out our part of the agreement in specified time, but
the material shipments have been tied up on the railroad
for from two to five weeks.”

There is no suggestion in these letters that the plaintiffs’
mill was not ready to operate. The whole burden of the
excuses is placed upon the delay by the railways, and there
is ample evidence upon which the finding of the trial Judge
that the plaintiffs were ready and the defendants were not,
can be supported.

I would dismiss the appeal with costs and the cross-
appeal without costs.

Appeal dismissed.

THE KING v. LIMERICK; EX PARTE KELLY.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J.,
McKeown, C.J.K.B.D. and Grimmer J. April 22, 1921.
Justice of the Peace (SIIL—12)—Illegal Arrest—Magistrate
Having Jurisdiction—Jurisdiction of Magistrate to Try Accused

Notwithstanding Illegal Arrest,

If an accused is brought before a Magistrate, and the Magistrate has
jurisdiction over the person and the offence he may lawfully
proceed with the hearing and convict the accused although
the arrest may have been illegal.

[The King v. Flavin (1921), 66 D.L.R. 666, followed.]

P. J. Hughes shews cause against an order nisi (granted
by Crocket, J.) to quash a conviction under the Intoxicating
Liquor Act, 1916.

G. T. Feeney supports order.
16—60 p.L.m.

N.B.
App. Div,

Tane Kine

V.
LIMERICK ;
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Kewvry,
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Hazen, C.J.:—In view of the judgments in The Qucen
v. Hughes (1879), 4 Q.B.D. 614 at p. 622, Dixon v. Wells
(1890), 25 Q.B.D. 249, and Ex parte Giberson (1898), 4
Can. Cr. Cas. 537, 34 N.B.R. 538, I am of opinion that the
rule should be discharged, and the Judge who referred the
matter to the Court should be so advised.

Judgment in a case wherein a similar point was raised
was given by the Supreme Court of Nova Scotia in January
of the present year. It had not been reported at the time
this case was argued, and was not then referred to. After
discussing the various authorities, The Queen v. Hughes,
supra, was followed, and it was decided that although an
arrest is illegal, when the person arrested is once before
the Magistrate all that is necessary to give the Magistrate
jurisdiction is to shew that the crime with which the
accused is charged is within the jurisdiction of the Mayris-
trate. [See The King v. Flavin (1921), 56 D.L.R. 666, 35
Can. Cr. Cas. 38, 54 N.S.R. 188.]

This conclusion is the same as was arrived at by \un
Wart J. in Ex parte Giberson.

McKeown, C.J.K.B.D., concurs.

Grimmer, J.:—In this case Crocket, J., issued an order
for certiorari with a view to quashing a conviction made
before the Police Magistrate of Fredericton against the
defendant Kelly for violation of the Intoxicating Liquor
Act of 1916, 6 Geo. V., (N.B.) ch. 20, and afterwards re-
ferred the matter to this Court for advice as to the manner
in which he should deal with the application before him.

The information charges that the defendant Kelly did
at the city of Fredericton, in the county of York, on
December 24, 1920, have intoxicating liquor in his possos-
sion elsewhere than in his private dwelling house, he not
having a license sn to do, contrary to the statute in such
case made and provided. This was dated December 27,
and the same day the hearing was had in the matter. The
return of the Magistrate shews that the informant and
the defendant were present in person, the defendant :l<0
being represented by counsel. The information was there-
upon read to defendant, who picaded not guilty. The
evidence discloses that the information was laid by fhe
chief of police of the City of Fredericton, who was also a
sub-inspector under the Intoxicating Liquor Act, and that
on the afternoon of December 24, between the hours of 5
and 6 o’'clock, he was at the C. N. R, station where there
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was a large number of people. He went into the waiting
rcom, and hearing some noise found several persons who
appeared to have been drinking, among them Kelly, the
defendant. Kelly, when he saw the chief of police, tried
to pass by him, when he discovered that he had in his
pocket what proved to be a so-called square face bottle of
gin. He thereupon asked him where he got the same,
whereupon Kelly replied that he got it at the drug store,
He was then told by the chief of police that there was no
label on the bottle and he would have to go with him and
shew him where he got it. They went out of the station
together, and when going along the street Kelly stated that
he would go to jail before he would tell where he got the
bottle. He then struggled with the policeman, attempting
to get away, but was finally handcuffed and taken to the
police station. The bottle of gin was produced and placed
in evidence, The complainant was thereupon cross-
examined by counsel for the defendant, and stated that the
defendant was arrested for having liquor in his possession
elsewhere than in a private dwelling, and that was all the
charge there was against him. The defendant’s counsel
thereupon moved for a dismissal of the complaint on the
ground that the Court had no jurisdiction over the person
of the defendant, and the officer had no authority to arrest
him without a warrant. The Court upon taking time to
consider met on December 30, according to adjournment,
and delivered the following judgment:—

“I have looked into the cases cited by Mr. Feeney, and
while I believe that the arrest and detention of Kelly was
not in accordance with the Act, and was therefore illegal,
nevertheless, under the authority of The Queen v. Hughes
I think the defendant may be properly convicted. He may
have and I think he has his remedy for illegal arrest and
imprisonment. I do find the defendant guilty of a first
offence against the Intoxicating Liquor Act, 1916, and for
his said offence I do adjudge that he pay a penalty of $50,
and costs, or be imprisoned in the York County jail for a
period of three months.”

The writ of certiorari was granted upon the following
ground. The applicant was arrested illegally and was
illegally before the Magistrate, and his counsel objected
to the jurisdiction of the Magistrate on the ground that
the arrest was illegal (and without warrant) and therefore
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the Magistrate had no jurisdiction to hear, determine : 4
convict the applicant,

In my opinion nothing whatever turns upon the questin
of the legality or illegality of the arrest of the defend:nt
in this case, so far as the conviction is concerned. Sect in
170 of the Intoxicating Liquor Act, 1916, provides that it
shall be the duty of every policeman, constable or lo.al
inspector who sees any person in a state of intoxication
or apparently under the influence of liquor, or with liquor
in his possession which is not labelled under the provisicns
of sec. 30 of this Act, on any street, lane, etc., or in any
railway station or public building, etc., to cause such person
to go before a Magistrate, Justice or Justices, any town
clerk or before any person authorised to administer oalls
in any Court in this Province, and to disclose on oath or
affirm whether or not such person had drunk any liquor
on that day, and if such person admits to have drunk any
liquor on such day to disclose the nature or description of
such liquor and where and when and from whom such
liquor was obtained by such person, and whether purchascd
by such person or how otherwise obtained, and if not pur-
chased by such person by whom the said liquor was pur-
chased, if known. Section 171 provides that if any person
in a state of intoxication or apparently under the influencc
of liquor or with liquor in his possession in any of the
places above mentioned, is requested by a proper officer (o
make an affirmation or affidavit as stated, refuses or ncg-
lects to go immediately with such proper officer and make
affidavit or declaration as aforesaid, it shall be the duty of
such named officer to cause such person to be forthwith
brought before a Justice, who may on being satisfied that
such person is in a state of intoxication or had liquo
illegally in his possession as aforesaid, order such person
to be arrested and imprisoned until such person make such
affidavit or declaration to the satisfaction of the perso
taking the same, but such imprisonment shall not continue
for a longer period than 24 hours from the time of makiny
such arrest.

In this case, so far as appears from the evidence, the
can be no doubt that the chief of police and inspector und::
the Liquor Act found the defendant under circumstance
which constituted a violation of the Liquor Act, and it was
therefore his duty to cause him to go before a Magistrate
or other official to disclose on oath whether he had been




60 D.L.R.] DOMINION LAW REPORTS

drinking any liquor, and if so the nature of the liquor and
when and from whom he obtained it, and if he refused to
do this it was then his duty to cause him to be taken
forthwith before a Justice, who had power to place him
under arrest and imprison him for 24 hours. This, how-
ever, from the evidence does not appear to have been done,
and while it was argued before us on the hearing that the
arrest was illegal because the defendant had been taken
without any warrant, there is nothing in the evidence to dis-
close this further than what the chief of police says, that
he arrested the man for having liquor in his possession
elsewhere than in a private dwelling. But whether or not
the arrest as I have said was legal or illegal, in my opinion
is of no importance so far as the conviction is concerned.
Under decisions of our own Court which follow well known
principles of law which have been laid down in very many
cases, I am of the opinion that the defendant being before
the Magistrate under the information which was laid
against him, the Magistrate had jurisdiction over the per-
son and the offence stated, and therefore had proper juris-
diction to make the conviction. One of the latest cases to
this effect in the case of Ex parte Giberson (1898), 4 Can.
Cr. Cas. 537, 84 N.B.R. 538, in which the headnote states
that — “The fact that the defendant was arrested and
brought before the magistrate, who made the conviction, by
a constable who was not qualified as required by Con. Stat.,
¢, 99, 8. 69, is no ground for a certiorari under the Liquor
License Act, 1896. The improper arrest does not go to the
jurisdiction of the convicting magistrate.”

The judgment of five Judges of the Appeal Court was
delivered by VanWart, J., who among other things said
as follows, as pp. 538, 539, (4 Can. Cr. Cas.) :—It matters
not by what means the defendant is brought before the
magistrate, If in fact he is present, and the magistrate
has jurisdiction over the person and offence, he may law-
fully proceed with the hearing. The improper arrest does
not go to the jurisdiction of the magistrate. The grounds
for the decision in Regina v. Hughes are applicable to this
case. I think that the rule should be refused.”

This case is directly in point with the present case, and
also the case of Ex parte Sonier (1896), 2 Can. Cr. Cas.
121, 34 N.B.R. 84, and the well-known case of The Queen
v. Hughes (1879), 4 Q.B.D. 614, at p. 622. In my opinion
there is no doubt that in this case the Magistrate had
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full and complete jurisdiction over the person and of the of-
fence, and therefore under the decision which I huve
quoted it matters mot how he got before the Court,
the Magistrate had jurisdiction. Several cases were ¢/ ed
as against this proposition, and particularly the cise
of Rex v. Pollard (1917), 39 D.L.R. 111, 29 Can. (r,
Cas. 35, 13 Alta. L.R. 157, which was a judgment
of the Appellate Court of the Province of Alberta,
There is a very marked distinction, however, between 1he
present case and the Pollard case in that the decision of
the Court was based upon the fact that when the hearing
of the charge began the defendant’s counsel objected 1)t
the defendant was not properly before the Magistrate, :nd
protested against the jurisdiction of the Court. In this
case nothing of the kind occuried. From the evidenc: it
appears that upon the information being read the defendnt
without any objection or any protest pleaded to the charye,
and I am of opinion that when this is done it is too late for
him to get any benefit from any objection which may he
urged to either the form of the information or process by
which the defendant is before the Court, or the arrest «r
detention of the defendant. It is certainly clearly luid
down in Paley on Convictions that if the defendant appears,
any irregularity in the summons or even the want of a
summons altogether becomes immaterial, except wherc a
special form of summons is required by the Act, which
has not been complied with. In this particular case no
special form of summons is required and no special time
other than 3 months is provided within which the offence
can be charged, and under the authority of Turner, etc. v.
The Postmaster General (1864), 10 Cox C. C. 15, 34 1.).
(M. C.) 10, and many other cases of a later date, it is very
apparent that if a defendant wishes to get any advanta e
from any objection or protest that he must take the objc-
tion and make his application at the earliest opportunit
upon the hearing of the case, and that if he allows the heur-
ing to proceed, and cross-examines the witnesses and tukos
the chances of getting a decision in his favour, it is too
late to raise any objection that there has been any -
regularity and so in this case the defendant by his coun:¢!
having allowed the hearing to proceed, having cro::-
examined the witnesses, I am of opinion that it was then
too late for him to take any objection that he was irres -
larly in custody and was improperly before the Court.
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In my opinion Crocket, J., should be advised that the
conviction should be sustained and the rule nisi for

certiorari discharged.
Conviction affirmed.

HAYWOOD v. BURKE.
Prince Edward Is'and County Court, Stewart, Co. Ct. J.
June 21, 1921.

Constitutional Law (S11LB—368a)—Intoxicating Liquor—Provin-
cial Statute—Prohibition of Consumption of Liquor Ilegally
Possessed-—Validity of Section.

The language of sec. 66 of the Prince Edward Island Prohibition
Act is plain and distinet, and the penalty which it provides
falls upon all persons owning houses or premises who know-
ingly permit consumption of liquor fllegally possessed to take
place thereon. It is the consumption of liquor illegally pos-
sessed which the section prohibits and penalises, and the sec-
tion is not ultra vires the Provincial Legislature,

[Russel v. The Queen (1832), 7 App. Cas. 829; Citizens Ins. Co. v.
Parsons (1881), 7 App. Cas. 96; Hodge v. The Queen (1883),
9 App. Cas. 117; Att'y Gen'l for Manitoba v. The Manitoba
License Holders' Ass'n, [1902] A.C. 73 applied.]

APPEAL from the judgment of a Stipendiary Magistrate
dismissing an information preferred against the accused
for that he unlawfully did knowingly permit illegal con-
sumption of liquor on premises of which he was then the
occupant, contrary to the provisions of the Prohibition Act
of Prince Edward Island 1918, ch., 1. Reversed.

W. E. Bentley, K.C., for appellant.

G. S. Inman, K.C., for respondent.

Stewart, Co. Ct. J.:—This is an appeal from the judgment
of Kenneth John Martin, Stipendiary Magistrate in and for
the City of Charlottetown, dismissing the information of
the above-named appellant, preferred against the above-
named respondent Charles ¥ Burke, for that he, the said
Charles E. Burke, between March 1, 1921, and May 3, 1921,
in the city of Charlottetown, unlawfully did knowingly per-
mit illegal consumption of liquor on the premises of which
he was then the occupant, situated on the east side of Great
George St., between Grafton and Kent Sts., in the said city,
contrary to the provisions of the Prohibition Act, The
hearing of the appeal took place on June 1.

It was proved in evidence that the shop occupied by Burke
is composed of two apartments—a front and a back one.
It was also proved by a witness—Shaw—that on April 25
last, he entered the front shop and while there, he was
invited into the back shop, by respondent Burke. On
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going in, he found there, another person with Burke, w!m
he did not know, and whose name he did not learn. "'iis
person invited him to have a drink out of a bottle on he
table in the room. On taking the drink he found it
was rum. The witness Burke and the stranger finis!ed
the contents of the bottle, which at the beginning s
about full, There was no vendor's label on the botile,
and no evidence was given as to where or when the bo' e
or its contents, had been purchased or obtained—nor id
Burke offer any evidence. On a search of the premi s
being afterwards made by the appellant, he discoverid
several bottles, each containing a small portion of rum,
concealed in the space between the sheathing and the wull
of this back room. He also found a dozen 12 oz. botil:s
in a cupboard in the same room, with traces of rum the: .-
in.

The charge against the respondent is based upon sec. 7
of the Prohibition Act, which reads as follows:—*“No por-
son shall knowingly permit illegal consumption of liquir
to take place in the house or on the premises of which h¢
is the owner or tenant or occupant.”

The Prohibition Act, 8 Geo. V. 1918, (P.E.L) ch. 1
effect prohibits the sale of intoxicating liquors within /¢
Province, except for certain specified purposes, such ::
sacramental, medicinal, or mechanical manufacturing o
scientific purposes. Due provision is made for regulatin:
the traffic in the excepted cases,

Section 50 provides that no vendor shall allow any liquor
to be consumed or drunk within or upon the licensed pi
mises. All liquor purchased from a vendor must, unt!
actually used, be kept in a bottle or container, on whic!
the vendor’s label has been attached.

Section 52 of the Act provides that no person shall ke«
or have in his possession, any liquor unless such liquor ha
been purchased from a vendor, in accordance with the pr
visions of the Act.

Section 53 aims to prevent liquor prescribed by a physic-
ian, being consumed or drunk by the patient for whon
prescribed, or by any other person, as a beverage.

Section 54 provides that no person shall let or knowing!

suffer any other person to use any premises, which he own
or controls, for the illegal storing, sale, keeping for n_u\_l-.
or other unlawful disposition of liquor, and sec. 55 prohibit
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the use, by any tenant, of any of his premises for such il-
legal purposes.

A violation of any of the above provisions is made an
offence against the Act, punishable by fine, and in default
of payment, imprisonment.

It was contended on behalf of the respondent Burke, (a)
That the Prohibition Act being penal, should be strictly
construed, (b) There is no definition in the Act of illegal
consumption, and the only actionable illegal consumption
is the illegal consumption, legislated against in secs. 50
and 53. (c) Secs. 52 to 56, are ultra vires of the Provincial
Legislature, as dealing with matters coming under the head
of criminal law.

When the words used in an Act are clear and intelligible,
they should receive their plain and ordinary meaning.

Maxwell on Statutes, 3rd ed., p. 74, says,—“The words
of a statute are to be understood in the sense in which they
best harmonise with the subject of the enactment and the
object which the Legislature had in view.”

The same author, at pp. 368, 369, dealing with the topic
of strict construction, says:—‘“The rule of strict construc-
tion does not indeed . . . allow the imposition of a
restricted meaning on the words, wherever any doubt can
be suggested for the purpose of withdrawing from the
operation of the statute, a case which falls both within its
scope and the fair sense of its language. This would be
to defeat not to promote the object of the Legislature; to
misread the statute and misunderstand its purpose. A
Court is not at liberty to put limitations on general words
which are not called for by the sense or the objects or the
mischiefs of the enactment and no construction is admis-
sible which would sanction an evasion of an Act.”

The character and course of temperance legislation in
Canada, has been to a great extent evolutionary. While
the earlier enactments, such as the license acts, had for
their object, the curtailment of the drink traffic and thereby
the furtherance of temperance, the Canada Temperance
Act and the subsequent Provincial Prohibition Acts, aimed
at entirely suppressing that traffic, in so far at least as it
permitted the use of liquor as a beverage. The preamble
of the Canada Temperance Act 41 Vic. 1878, ch. 16 which
is the model of all subsequent Provincial prohibition legis-
lation, states that it is very desirable to promote temper-
ance in the Dominion of Canada. That was sought for,
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by rendering illegal, except for certain specificd purp-es,
the sale of intoxicating liquor, in all places in which tha
Act had been brought into force. The evil which Parlia-
ment sought to eradicate, was the vice of intemper:nce,
nurtured and promoted by the immoderate use and (on-
sumption of intoxicants. The aim and purpose of all «uch
legislation—both Dominion and Provincial—was the hope
and expectation that, thereby “peace would be promoiud,
morals improved, and drunkenness and disorderly conduct
suppressed in the community.” The conviction that
“drunkenness works a serious injury to the character,
health and efficiency of the people,” has been the force that
influenced legislators to pass into law, Prohibition Act-.

The traffic in liquor, apart however from its consumption
by the individual, is manifestly harmless, It is only from
its immoderate consumption that the vice of intemperance
is begotten.

Sections 52 to 56 inclusive, in the Prohibition Act, scem
to me to be merely another forward step and additions to
those previously taken to so hedge about and control the
possession of intoxicants, as to render it more easy to cut
short and destroy the drinking habit.

Counsel contended that inasmuch as the Act gives us no
general definition of the words “illegal consumption” the
only illegal consumption arrived at by the Act, is that for-
bidden by secs. 50 and 53. These are specific prohibitions,
aimed to control the conduct of vendors and those purchas-
ing liquor from them. The language of sec. 56 is plain and
distinct. It does not seem to require definition. Some
meaning must be given to it. It seems clear to me, that the
penalty which it provides, falls upon all persons owning
houses or premises, who knowingly permit consumption of
liquor illegally possessed to take place thereon. If the
section does not apply to this case, it has no application u
all. I am of opinion that apart from the cases provided
for in secs. 50 and 53, there can be no illegal consumption
of liquor without illegal possession. Consumption of liquor
illegally possessed, is the illegal consumption, which sec. 56
prohibits and penalises.

Do secs. 52 and 56 trench upon the exclusive jurisdiction
of the Dominion, in respect of criminal law?

The Judicial Committee of the Privy Council attemptedl
in several cases to define the respective Dominion and Pro-
vincial jurisdictions in respect to prohibitive legislation.
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Their earlier decisions appeared to be somewhat ambiguous,
but as the decisions increased in number, the principles
determined by them, became more clear and intelligible.

The principle which Russel v. The Queen (1882), 7 App.
Cas. 829, and the Citizens Insurance Co. v. Parsons etec.
(1881), 7 App. Cas. 96, illustrate is—that subjects which
in one aspect and for one purpose fall within sec. 92 may
in another aspect and for another purpose fall within sec.
91 of the B.N.A, Act.

Russel v. The Queen, held the Canada Temperance Act
to be intra vires of the Dominion, on the ground that it was
a law designed for the promotion of public order, safety,
and morals, and belonged to the subject of public wrongs
rather than to those of civil rights; that it fell within the
general authority of Parliament to make laws for the peace,
order and good government of Canada. The Act applied
to the whole of Canada, and not to any particular Province
or part thereof.

Hodge v. The Queen (1883), 9 App. Cas. 117, Att'y Gen'l
for Ontario v. Att’y Gen'l for the Dominion, [1896] A.C.
348, Att'y Gen'l of Manitoba v. The Manitoba License Hold-
ers’ Assn., [1902] A.C. 73, have established the right of
the Provinces to entirely prohibit retail transactions and
restrict the comsumption of liquor within a Province under
Nos. 13 and 16 of sec. 92, which assign to the exclusive
jurisdiction of the Province “property and civil rights in the
province” and “generally all matters of a merely local or
private nature in the province.”

Although the earlier cases did not determine under which
of the above heads the legislation questicned in those ap-
peals came, the tendency of recent decisions is to attribute
it to No. 16, rather than to No. 13. Lord Macnaghten in
the Manitoba case, at p. 78 says:—

“In legislating for the suppression of the liquor traffic

the object in view is the abatement or prevention of a

local evil rather than the regulation of property and

civil rights—though, of course, no such legislation can
be carried into eflect without interfering more or less
with ‘property and civil rights in the province.’”

According to Russel v. The Queen, it is competent for
the Dominion Parliament to pass an Act for the prohibi-
tion of the liquor traffic, applicable to all parts of the
Dominion, and that such an Act falls within the general
authority of Parliament to make laws for the peace, order
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and good government of Canada, which laws have a direct
relation to crim'nal law. But according to Att'y Gen.ra
for Ontario v. Att’y General for the Dominion and the
Manitoba Case, it is permissible for a Province to pa « a
law, for the total abolition of the liquor traffic, within the
Province, provided the subject is dealt with as “a mutter
of a merely local or private nature, in the Province,” unl
the Act itself is not repugnant to any Act of the Parliamnt
of Canada.

Lord Watson, in the Ontario case “tates as a matter cn-
ceded, that the Parliament of Canada could not imperativcly
enact a prohibitive law, adapted and confined to the require-
ments of localities within the Province where prohibition
was urgently needed, nor would such Parliament have power
to pass a prohibitory law for the Province of Ontario. 1..rd
Watson, at p. 362 of the same case said that it would he
within the authority of the Provincial Legislature to pu.ss
an “Act restricting the right to carry weapons of offcnce
or their sale to young persons within the province.”

The principles I have referred to and the language u-cd
by the law Lords of the Privy Council, in my opinion, justify
me in holding that the sections in question, are not ulira
vires of the Provincial Legislature,

I allow the appeal and I find the respondent Burke,
guilty of the offence charged, and I fine him the sum of
$200, and in default of immediate payment, to impri-on
ment in the common jail of Queens County, for a period
of 3 months, unless the said penalty, and all costs and
charges—both in this Court and the Court appealed from
—and all costs of the commitment and carrying him to the
said jail, be sooner paid.

Appeal allowcd

PATTERSON, McKINNON AND BELL v. LANE,

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stu.t
and Beck, JJ. May 4, 1921,

Sale (§1.D—20)—Verbal Terms—Letter Placing Order—Consiiui -
tion—=Goods of Inferior Qunlhy-—llnntlon by P-rlu\; -
Goods Ordinance—Right to Tro

On November 7, 1918, the defendant wrote to one of the plaint '«
a letter the material parts of which are as follows: “C
firming conversation of this day. The following order is pla«
with you upon the guarantee and representations which
made to me viz. that you would deliver at points which 1 v
name No, 1 Upland Prairie hay, cut green in August in sv.
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condition, baled, in whatever car lot quantities I require at
the rate of seventeen dollars per ton, . . . I reserve the
right to reject any cars or car that do not come up to this
standard of which I alone shall be judge without incurring any
expense in conmection with any car or cars rejected by me,"”
Held under the circumstances that there was a contract be-
tween the parties the plaintiff binding himself to deliver the
hay mentioned in the letter, and that it was not merely an offer
to sell on the terms of “sale or return.” The fact that the
defendant did not exercise his arbitrary right of rejection of
the hay, but received and used it, did not debar him from
making a claim for defects. The use of the phrase “of which I
alone shall be judge” did not deprive the defendant of the right
given by sec. 13 of the Sale of Goods Ordinance C.0., 1915, ch.
39 to waive the condition and treat it as a mere warranty.

[8eo Annotations, Acceptance and retention of goods sold, 43 D.L.R.
165; Representations, Conditions, Warranties, 58 D.L.R. 188.]

APPEAL by plaintiffs from a claim for the balance of an
account alleged to be due and owing for goods sold and
delivered. Affirmed.

R. A. Smith, for appellant.

A. L. Smith, K.C., for respondent.

The judgment of the Court was delivered by

Stuart, J.:—This is an appeal by the plaintiffs from a
judgment upon a claim for the balance of an account alleged
to be owing to them for goods sold and delivered. The
goods in question were a number of car loads of hay.

On November 7, 1918, the defendant wrote the following
letter to Bell, one of the plaintiffs.

“Calgary, Canada
November 7th 1918
“W. K. Bell, Esq.
Dear Sir:
Confirming conversation this day.

The following order is placed with you upon the
guarantee and representations which you made to me viz
that you will deliver at points which I will name No. 1
Upland Prairie hay, cut green in August, in sweet condition,
baled, in whatever car lot quantities I require at the rate
of seventeen dollars ($17) per ton.

I agree to assist you to get permits free transportation
for this hay.

I reserve the right to reject any cars or car which do not
come up to this standard of which I alone shall be judge
without incurring any expense in connection with any car
or cars rejected by me.

I will make payment for each and every car within three

App. Div,
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days after cars have been delivered at point of destination,
1 Car to be consigned to George Lane, Steveville, Alberi::.

1 Car to George Lane, High River,

10 Cars to George Lane, Cassils, Alberta.

10 Cars to George Lane, Bazzanok, Alta.

These cars must be shipped within thirty days from the
date of this letter consigned to me.

(Signed) Geo. Lane.”

A stenographic report of the evidence was not availible
and we have only the notes of the trial Judge before us.
These contain little reference to the conversation which
occurred between Bell and the defendant when the letier
was signed. We have these notes of Bell’s evidence “When
contract made defdt. knew I was going north to buy huy.
Told Lane if he got any hay that was not satisfactory to
wire me.” Then the letter is referred to as being filed as
Ex. 1 and is called “agreement.” Everything else in the
notes refers entirely to the shipments, the quality of the
hay, the complaints, and the payments.

The evidence shewed that the deliveries began on Decem-
ber 18, and were continued through December and January
and completed by January 30.

On January 25, 1918, defendant sent plaintiff a cheque
for $1500, enclosed in a letter which made a complaint a- to
the quality of the hay and suggested a conference for set(le-
ment.

On February 27, defendant paid plaintiffs another $1500,
but refused to pay anything more.

The plaintiffs claimed for 549779 Ibs. at $17 a ton, which,
after deducting the payment of $3000, left $1673.12,

The defendant pleaded in defence that the hay did 1ot
come up to the standard in quality agreed upon and claim«d
a deduction of $4.10 a ton in price. He claimed also =75
for demurrage on a car and paid into Court with his defence
the sum of $334.12, but this was afterwards increased, I o
further payment in, to $613.51.

The trial Judge adopted the defendant’s view of ('
matter and gave judgment only for the amount paid in wiin
a consequent direction as to costs.

The main ground upon which the plaintiffs rest their
appeal is that there was no contract entered into betwe
Bell and Lane when the letter of November 7, 1918, wu:
signed and delivered to Bell, and that letter was only an
order by Lane for hay which plaintiffs could fill or not, «-
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they pleased, that Bell made no contract to deliver any hay
at all, that the different shipments of hay were really only
deliveries to the buyer on approval or “on sale or return”
within the meaning of R. IV, of sec. 20 of the Sale of Goods
Ordinance, C.0., 1915, ch. 39, and that as defendant had kept
the shipments beyond a reasonable time without returning
them he must be held to have accepted them finally as in ful-
fillment of his order and could not afterwards object to their
quality.

0f course there were shewn no words of the plaintiffs in
the terms usual in “sale or return” contracts, or offers of
contracts, but the plaintiffs contend that one clause of the
defendant’s letter has the same effect, namely: the para-
graph which reads,—*"I reserve the right to reject any cars
or car which do not come up to this standard of which I
alone shall be judge without incurring any expense in con-
nection with any car or cars rejected by me.”

| have examined all the cases cited in Benjamin and
Chalmers and some others dealing with the law about con-
tracts on sale or return. A great many of them I found to
be cases arising on the question whether the property had
ever passed and therefore whether the vendor could sue in
detinue either the receiver or his pledgee or whether the
goods passed to the receiver’s trustee in bankruptcy or not.
I found no case where a purchaser to whom the property
had admittedly passed ever had directly tried to get
damages for defects in quality.

The present case really turns, I think, upon the question
of the true meaning of the contract between the parties.
The plaintiffs’ counsel contended that there never was a
contract of sale effected at all until the defendant took
delivery of the various car loads of hay, that is, that up to
that point the plaintiffs had merely sent the hay to the
defendant upon an offer to sell and upon the terms of “sale
or return,”

It is rather unfortunate that we have not available a more
complete account of the conversation between the parties
when the letter was signed. But I do not think the plain-
tiffs’ contention that at that time they never, through Bell,
agreed to do anything can be sustained. Even Bell himself#®
seems to have spoken of a “contract” for the Judge’s note
of what he said is “when contract was made.” And the
letter itself, upon whose words in the paragraph above
quoted the plaintiffs rely as being also tantamount to a
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Alta. notice of “sale or return” on their part states that it ¢ .
App. Diy. firms their conversation and that the order is placed v ih
— them “upon the guarantees and representations which . ou
‘;::l"(fm’: made to me, viz, that you would deliver &ec. No. 1 Uplind
axp B, Prairie hay, cut green in August, in sweet condition, bal.d
v. in whatever car lot quantities I require at the rate of +17
LANE. per ton.”

And at the end the car lots required are, I think, speciiicd
so that any uncertainty as to the amount which the fir:t
paragraph reveals, was thus entirely removed.

There is no suggestion in the notes of evidence befor
us that the plaintiffs did not “guarantee” to deliver to th«
defendant the specified quantity and quality of hay. 1.
my opinion, therefore, it is impossible for the plaintiffs 1
contend that in the conversation in question they never
bound themselves by any contract at all. I think they un-
doubtedly did so and that, therefore, the case is very fa
removed from the character of a mere voluntary deliver:
by a prospective vendor to a prospective purchaser “upon
approval” or upon “sale or return.” They bound then-
selves to deliver to Lane hay described in the letter.

The plaintiffs’ contention is, therefore, reduced in sub-
stance to this, that inasmuch as the defendant had by hi:
written order, though accepted by them, reserved to him-
self what appears on its face to be a purely arbitrary right
of rejection for defects in quality, and inasmuch as he failed
to exercise this right and to object to the quality and reject
at the moment of delivery, but received and used the hay,
he must be taken to have then approved of the quality a-
fulfilling the guarantee and, therefore, could not afterward:
make any claim for any defect.

Now sec. 13 of the Sale of Goods Ordinance C.O.N.W.T.
1915, ch. 89, enacts as follows:—

“Where a contract of sale is subject to any condition
to be fulfilled by the seller the buyer may waive the con-
dition or may elect to treat the breach of such condition
as a breach of warranty and not as a ground for treating
the contract as repudiated. (a) Whether a stipulation
in a contract of sale is a condition the breach of which

* may give rise to a right to treat the contract as re-
pudiated or a warranty the breach of which may give rise
to a claim for damages but not to a right to reject the
goods and treat the contract as repudiated depends in
each case on the construction of the contract.”
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I think the real effect of the paragraph in the letter is
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that it makes it quite clear that if the hay was not of the ., 1,

quality specified the contract could be repudiated, that is,
the existence of the specified quality in the goods was to be
a condition and not a mere warranty. Lane could entirely
reject the hay if it did not possess the specified quality.
And but for one phrase in the paragraph there could be
no question that under sec. 13 he could waive the condition
and treat it as a warranty, That phrase is this “of which
I alone shall be judge.”

In my opinion the real meaning of that phrase is that
“for the purpose of rejection for breach of the condition I
shall be the sole judge of the quality.” But I see nothing
in the words of the paragraph which deprives him of the
right given by sec. 13 to waive the condition and treat it as
a mere warranty. If Lane had attempted to exercise the
right of rejection for. breach of the condition and had
asserted his right to do so upon his sole judgment there
would then perhaps have arisen a question whether he
would not have been bound to exercise his agreed judicial
function reasonably and not arbitrarily. The plaintiffs in
order to maintain their argument are bound to contend that
he could have decided arbitrarily and could have rejected
the hay even though in fact it fulfilled absolutely the
specified condition so that in effect it would be a “sale or
return” contract. But I have, to say the least, very grave
doubt whether he could ever have properly taken that posi-
tion, considering the nature and circumstances of the con-
tract. But is seems to me that the point is really immaterial
because he never did endeavour, and has indeed not even in
his defence to this action endeavoured to set up his arbitrary
judgment. He did indeed refuse to pay more than what
he paid into Court because of an alleged defect in quality
but he ultimately submitted the question to the decision of
the Court without suggesting a right to decide it himself,

I think, therefore, that the defendant’s failure to exercise
the right of rejection merely left him to his warranty and
that there is still nothing to prevent him from relying upon
that, This is subsequently the ground taken by the trial
Judge.

There was also some question raised as to the length of
time that elapsed between delivery and examination but the
record before us is, I think, too meagre to justify us in
venturing to deal with the point. In the absence of any-
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thing suggesting the possibility of exposure of the hay to
the weather after delivery there would seem to be no
ground for any contention of that kind.
The appeal should be dismissed with costs.
Appeal dismissed,

SMITH v. MASON,

British Columbia Court of Appeal, Macdonald, C.J.A., Martin
Galliher and McPhillips, JJ.A. June 7, 1921,

h-dlord and 'l'emnt (Qlll c—-oa) —u.Mmy of Landlord for

Premise us Premises

not Included in Tenant's lnuo—luury to l’erm Visiting
Tenant—Mistaking Passageway—Trap—Liability,

In an action by a husband and wife for damages to the wife resuit-
ing from her falling down a basement stairs, Macdonald, C.J A\,
and Galliher, J.A., held that as the stairway formed no part of
and was in no way connected with the premises she was going
to, and was not included in the lease of such premises, the
accident being the result of the plaintiff mistaking the passaze-
way to the basement for the passageway to the entrance alter
dark, she never having visited the premises before, the landlord
was not liable, the plaintiff being a trespasser at the time tle
accident occurred. McPhillips and Martin, JJ.A., held that it
was the duty of the owner of the building to keep the premi:cs
in a reasonably safe condition, and not to maintain a trup
which this passageway was, being within three feet of il
sidewalk, and admitting of anyone consequent upon a slight
swerve being precipitated to the basement, there being appur-
ently an entrance way on either side, the plaintiff had a rizit
to infer that either passageway was safe.

[See Annotations; Duty to licensees and trespassers, 1 D.L.R. 240,
Defective premises—Liability of owner or occupant, 6 D.I.It

APPEAL by plaintiffs from a judgment of Morrison, J.,
dismissing an action for damages received as a result of
falling down a basement stairs. Affirmed, the Court being
equally divided.

R. M. Macdonald and J. E. Bird, for appellant.

R. Symes, for respondent.

Macdonald, C.J.A.:—The plaintiffs, husband and wife,
sue for injuries to the wife resulting from her falling down
a basement stairway.

The plaintiffs can succeed, if at all, upon the ground of
duty owed by defendant to the plaintiff in respect of the
stairway.

The alleged trap consisted of the basement stairwa:
aforesaid, set back 3 ft. from the street line, with a narrow
passage from the street line to it. The building is on one
of the principal thoroughfares of the city of Vancouver.
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At the opposite side of the building from the said passage
and stairway is another passage way leading to the door
of entrance to the first floor. Between the said passage
ways is a plate glass front coming out flush with the street
line. The building is a narrow one and the said first floor
was, at the time of the injuries complained of, in the occupa-
tion of one Mrs. Munroe as tenant of the defendant. The
stairway however, and the passageway aforesaid leading
thereto was not included in the lease. Mrs. Munroe carried
on a laundry business in the premises and the plaintiff, Mrs.
Smith, went to the laundry at night after the same had
been closed, and mistaking the passage way to the basement
for the entrance passage way, fell down the stairs. She
says she had never been to the premises before and did not
know which of the two passage ways gave entry to the
laundry.

It was argued that the maintenance of said stairway so
close to the street was a public nuisance and that as the
plaintiffs had suffered special damage therefrom they were
entitled to redress in this action.

In Hardecastle v. South Yorkshire R. etc., Co. (1859), 4
H. & N. 67, 157 E.R. 761, 28 L.J. (Ex.) 139, Pollock C.B.
delivering the judgment of the Court said, at p. 74:—

“When an excavation is made adjoining to a public

way so that a person walking on it might by making a
false step or being affected with sudden giddiness, or in
the case of a horse or carriage, who might by the sudden
starting of the horse be thrown into the excavation, it is
reasonable that the person making such excavation should
be liable for the consequences. But when the excavation
is made at some distance from the way and the person
falling into it would be a trespasser upon the defendant’s
land before he reached it, the case seems to us to be
different.”

This case was followed in Binks v. S. Yorkshire R. and
River Dun Co. (1862), 3 B. & S. 244, 122 E.R. 92, 32 L.J.
(Q.B.) 26. These cases must be accepted as containing
the correct statement of law relating to the matter with
which they deal. It is therefore only a question of applying
the law as so settled to the facts of the case at Bar. An
excavation made within 3 ft. of a country road or pathway
might well be a menace to those passing along it; a false
step in the dark or sudden giddiness or the bolting of a
horse might precipitate the passenger into the excavation,
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but such an accident could not in reason be apprehended
on a city street in the circumstances in evidence here, where
the passenger must deliberately turn from the sidewalk «nd
proceed along a narrow passage, true only 3 ft., before
coming upon the stairway. In my opinion it was not a public
nuisance and upon that ground at all events, the plaintifs
are barred from success.

On the other branch of the appeal, viz., breach by the de-
fendant of a duty owed by him to the plaintiff, the principle
is thus stated in 21 Hals. pp. 515, 516, para. 867: “When the
danger from such property does not affect the public the
liability of an owner or occupier of the property for damage
arising depends upon the relationship between him and th.
person damnified and the duty existing between them.”

Assuming that Mrs, Smith was an invitee of Mrs. Munroe,
the defendant’s tenant, I think it cannot be said that she
bore the same relationship towards the defendant. The
lease to Mrs. Munroe did not include the stairway; no in-
vitee of hers had a right to go to the stairway, nor could
such a one reach the stairway from Mrs. Munroe’s property
but only from the public street. If there was any breach of
duty on the part of anybody towards Mrs. Smith, it aro-e
out of the fact that she was an invitee of Mrs. Munroe. Her
invitation was not to go to the stairway but to go to the
laundry which was in no way connected with the stairwav,
and if she made a mistake and went to the wrong place the
liability by the defendant must be founded upon some other
circums ance than that she was an invitee of Mrs. Munroc.
The detendant had no right to act as invitor to Mrs. Mun-
roe’s premises and it is quite certain that he was not the
invitor of Mrs. Smith to his own distinct premises, namely,
the stairway.

The case is clearly distinguishable from those where the
landlord leased offices or apartments to different persons
with right to the tenants to use the common hallway whicn
the landlord controlled and was bound to keep in a safe
condition. The decision in such cases would be applicable
if the laundry had been situated in the basement of the
building and the stairway was the means of ingress and
egress thereto. I have been unable to discover any case in
which the Courts have gone so far as we are asked to go
in this case and as I do not think that the principles laid
down in such cases as Indermaur v. Dames (1866), L.k
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1 C.P. 274, can be applied to the facts of this case, I am
driven to the conclusion that the appeal must fail.

Martin, J.A., would allow the appeal.

Galliher, J.A.:—I agree with the Chief Justice.

I have been at considerable pains to search authorities
bearing on the responsibility of a landlord for an accident
occurring to a customer or person going on business to the
premises of his tenant. Of these cases I might mention
Miller v. Hancock [1893] 2 Q.B. 177, and Dobson v. Horsley,
[1915] 1 K.B. 634, 84 L.J. (K.B.) 399, which refers to Miller
v. Hancock supra, and distinguishes it.

On the facts of the case before us, I cannot say that any
of the cases I have considered is an authority in plaintiff’s
favour on the facts of this case, nor have I been able to find
any to that effect.

The appeal must be dismissed.

My attention has been drawn to the case of Butts v.
Goddard (1887), 4 T.L.R. 193, but as I view it that case
is distinguishable on the facts. Here the area down which
the plaintiff fell formed no part of and was entirely outside
of the premises let, moreover, the invitors in that case were
the owners themselves while to make the landlord liable
here you must find him liable for something not connected
with the leased premises themselves, but for something out-
side the premises, and by means of which there was no
access to the premises — in fact, for a trap placed as
affecting the proper entrance. I confess the case gives me
considerable difficulty, but I am not satisfied that any of
the cases go so far as we are asked to go on the facts of
this case.

McPhillips, J.A.:—The appellant Erica Smith met with a
very serious accident causing great personal injuries con-
sequent on falling down an unlighted stairway at the en-
trance to a large apartment building of the respondent the
appellant being on the way to the laundry in the building—
never having been upon the premises before. It being the
evening and dark, the appellant viewing the entrance to the
building it appeared to her to afford two ways of entrance
—that i to either side of the glassed-in show case—adver-
tising the laundry situate on the street or sidewalk level,
and procecded upon the side which had a stuircase within
three feet of the street line, i.e., only three feet in from
the line of the sidewalk passing the building and the stair-
case was unlighted at the time and without protection of

Syrn
N
Masox.




Smrrn
v.
Masox.

DOMINION LAW REPORTS [60 D.I R,

any kind—no hand rail or rail in front of same to apprise
one that there was a stairway ot this point. In accordarce
with the present day method of construction of businc:s
premises, the show case or store front is in the cenire
with entrances upon each side thereof, and it was rea-on-
able for the appellant to assume this. There was evidence
that the staircase was lighted at times when a Checlor
Club met which had rooms in the basement but no meeting
of the Club taking place this night, the staircase remain:d
unlighted.

The Judge proceeded upon the ground that the appellant
was guilty of contributory negligence and could not succecd.
At this Bar the counsel for the respondent stated that he (il
not rely upon or contend that there was contributor
negligence on the part of the appellant, but that he who!ly
relied upon the point that the appellant was a trespasser and
that the respondent owed no duty to her.

The question now is whether upon the facts of the ca-.,
it can be said that there is responsibility upon the rcs-
pondent for this very unfortunate accident resultant in such
serious injuries to the appellant. The case is one which in
my opinion admits of the application of the principle which
was applied in Miller v. Hancock, [1893] 2 Q.B. 177—i.c,,
that the respondent in the present case knew that the pre-
mises would be frequented by persons having business with
the laundry admits of no question—the show case called
special attention to this business—and the method of con-
struction of the premises was such as to constitute an in-
vitation to enter the premises at either side of the show
case and it was the duty of the respondent the owner of the
building to his tenants as well as to all persons having
business with them to keep the premises within his control,
in a reasonably safe condition-—and not maintain a trap
as it may well be said this staircase was, being within 3
feet of the line of the sidewalk, admitting of anyone con-
sequent upon a slight swerve, being precipitated to the
basement below, quite apart from a person doing what
would appear to have been a reasonable enough proceedin
entering the premises upon the side upon which this con-
cealed trap existed—unlighted and unprotected as it was—
which the appellant did. The duty which rested upon the
respondent was to keep the premises in a safe condition, and
the question is, did he discharge that duty? I would refer
to Dobson v. Horsley, [1915] 1 K.B. 634, at p. 639, Buckley
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L.J. (now Lord Wrenbury) there referred to the Miller v.
Hancock case, and said:—

“By allowing a stairs to be defective the lessor was
exposing them to a trap. He was leading them to think
there was something there which was not there. The
plaintiff was trapped by something which he was not
bound to anticipate and he suffered injury. That was
the basis of the decision in Miller v. Hancock.”

Now, was this lady the appellant, in any way called upon
to anticipate that there was not a safe way upon the side
upon which she attempted to enter the premises? Every-
thing pointed to there being an entrance at either side of
the store front or show case—that was the apparent con-
struction of the premises and was the plain intimation and
in fact invitation to enter the premises upon the faith that
cither way was a safe way. It was not a case of obvious
danger that the appellant could have seen or anticipated,
in fact it was not obvious to her at all—it was a concealed
danger, a trap. The respondent may be said to be liable
within the principle as laid down in Barnes v. Ward (1850),
9 C.B. 892, 137 E.R. 945, i.e., the staircase here was in its
nature a pit close to the highway, and no precaution was

taken for the safety of persons lawfully going to the laundry
premises, which was the case of the appellant and I would
particularly refer to what Maule J., said in Barnes v. Ward,
at pp. 420, 421:—

“With regard to the objection, that the deceased was
a trespasser on the defendant’s land at the time the in-
jury was sustained, it by no means follows from this cir-
cumstance that the action cannot be maintained. A
trespasser is liable to an action for the injury which he
does: but he does not forfeit his right of action for an
injury sustained. Thus, in the case of Bird v. Holbrook,
4 Bingh. 628, 1 M. & P. 607, the plaintiff was a trespasser,
—and indeed a voluntary one,—but he was held entitled
to an action for an injury sustained in consequence of the
wrongful act of the defendant, without any want of
ordinary caution on the part of the plaintiff, although the
injury would not have occurred if the plaintiff had not
trespassed on the defendant’s land. This decision was
approved of in Lynch v. Nurdin (1 Q.B. 37, 4 P. & D.
677), and also in the case of Jordin v. Crump, in which the
Court, though expressing a doubt as to whether the act
of the defendant in setting a spring-gun was illegal,

263
B.C.

C.A.
Swirn
V.
MasoN.




DOMINION LAW REPORTS [60 D.L R,

agreed that, if it were, the fact of the plaintiff’s beiny a

trespasser would be no answer to the action.”

The situation in the present case would appear to e
to be one of exposing the appellant to a hidden danger of
which the respondent was aware, (it is to be remembeiod
that when the Checker Club met the stairway was lightcd),
Pritchard v. Peto, [1917] 2 K.B. 173, was a case where it
was held that there was no liability but only because the
plaintiff was not shewn to have been aware of the decay f
the cornice which fell and caused injury., It is instructive
however, to refer to what Bailhache J. said at p. 176:—

“The present case is correctly pleaded as one of
negligence and not of nuisance, and, in considerin:
whether the facts support that allegation, one has first
to ascertain what duty Mrs. Peto owed to the plaintifl:
for unless her duty can properly be stated in terms larce
enough to cover this case, she can be guilty of no breach
of duty towards the plaintiff, I have come to the con
clusion that the duty owed to the plaintiff was the same
as the duty owed to the plaintiff in Indermaur v. Dam:s

(L.R. 1 CP. 274, L.R. 2 C.P. 311), and that, stated in

terms applicable to this case, Mrs. Peto’s duty was to take

reasonable care to keep her house in such a state of repair
as not to expose the plaintiff to any hidden danger of
which she was aware, or ought to have been aware: quite

a different duty from that owed by the defendant to the

plaintiff in Tarry v. Ashton (1 Q.B.D. 314). Now in

order to make Mrs. Peto liable, if I have correctly de:
cribed her duty, it must be shewn that she was aware,
or ought to have been aware, of the decay of the cornice.

It is admitted that she was ignorant of it. The plaintifl,

if he desired to establish the fact that her ignorance wus

due to neglect of some reasonable precaution, should have
given some evidence to shew what precautions are usual
and proper for occupiers of houses with projecting cor-
nices to take, and that she failed to take them. This he

made no attempt to do. I am sorry for the plaintiff. 1

was hurt through no fault of his, and, although he has

tried to make two separate defendants liable, he has failed!
against both. I can only sympathize with him in his in-
juries and his disappointment.”

Also see Maclennan v. Segar, [1917] 2 K.B. 325.

The fact that the staircase was lighted when the down-
stairs portion of the premises weire being used, i.e., when the
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Checker Club met, was plain indication that the respondent
was aware and knew of the need to light the same, and it
can reasonably be said that there should have been a light
and if there had been the accident would not have happened.
See Baldock v. Westminster City Council (1918), 35 T.L.R.
188, 88 L.J. (K.B.) 502,

Wilson Sons & Co. v. Barry R. Co., 86 L.J. (K.B.) 432,
[1917] W.C. & L. Rep. 65, wa , the case of a workman held
not to be an invitee to the defendant’s warehouse but at most
a licensee and that as there was no concealed danger the de-
fendants were not guilty of any breach of duty towards the
workmen, but upon the facts of the present case, the un-
lighted staircase was a concealed danger. Warrington L.J.,
at p. 437 said, “I think therefore that the duty of the de-
fendant company under the circumstances of the present
case was limited to giving warning of a concealed danger
and as no such concealed danger existed, there was no
liability at all attaching to them.”

Kimber v. Gas Light and Coke Co., [1918] 1 K.B. 439,
34 T.L.R. 260, bears some analogy to the present case.
There it was a hole in an upstairs landing which was badly
lighted and left unfenced; there it was held that as the
defendants’ (the owners of the house) workmen knew that
the plaintiff was lawfully upon the premises by the licence
of the tenant and was going to the landing where the dan-
gerous hole was, it was their duty to warn the plaintiff of
the concealed danger and the defendants were held respon-
sible in damages. Here the respondent well knew that
customers of the laundry would be going to the premises
and would go via the entrance to the building where the
shop front or show case advertising the laundry was, and
might on making entry upon the premises, fall into the
unguarded and unlighted space occupied by the stairs, going
into the basement and in view of this it was the duty of
the respondent to warn persons of the concealed danger,
i.e., the staircase should have had a rail or guard around
it or at least the stairway should have been lighted. Pick-
ford, L.J,, in his judgment in the Kimber case, said
that the learned Judge left these questions to the jury, and
their answers were as follows:—(1) Were the defendants
negligent in not protecting the hole? No. (2) Were the
defendants negligent in not warning the plaintiff? Yes.
(3) Was the plaintiff guilty of contributory negligence? No.
(4) What were the damages? £275; and that (at pp. 443,
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444) “No objection was taken to the direction to the ju v,
except that it was said that the learned judge ought to h.ve
asked them whether it was negligent in the plaintiff to o
into the house or upstairs at all considering the darknes:. |
do not think that any case was made as to darkness wh h
required such a question, and I think the summing up .
not be attacked. The real point made by the defendant: is
that as there was no negligence in making the hole and l¢
ing it unfenced, they were under no duty to the plaintifi 1,
warn her of its existence, as they were not occupiers of 1 ¢
house, and did not invite or licence her to enter it, and t! .
therefore, the second finding of the jury cannot be su-
ported. The defendants by their servants were not in
occupation of the house, but they had sufficient control o
it by the licence or invitation of the owner and tenant !
justify them in making a hole in the flooring for the pur-
poses of their work. I do not think that they invited r
licensed the plaintiff to come upon the premises, and |
attach no importance to the fact that the defendants’ wo:
men opened the door and told the plaintiff which part of th
house was to let, except that it informed them that she hud
come by the licence of the tenant to inspect the premisc:,
and that she was going directly to the landing in which the;
had made the hole. They, of course, knew the conditio
as to the lighting and otherwise which existed on the land-
ing. If they had known that persons were likely to come
to the premises for lawful purposes I think they would
have been negligent in making and leaving a hole which,
under the circumstances, would be a concealed danger 1o
such persons unfenced, and without warning. See po
Willes J., in Corby v. Hill, 4 C.B. (N.S.) 556, at p. 567,
where the obstruction was in a private, not public road.
In this case they had no reason to expect such persons o
come, and therefore the making of the hole was found b
the jury not to be negligent, nor was the leaving of it un-
fenced up to a point negligent. But when the workmen
let the plaintiff in and knew that she was there lawfully b
the licence of the tenant, and was going to the very landin:
where the dangerous hole was, I think that the same prin-
ciple applies. They knew that what in the other casc
would have been anticipated had in fact happened in this,
and I think that the same duty then arose towards the plain-
tiff, and that it was negligence any longer to leave the hole
unfenced and without warning. As this was done in the
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ordinary course of their duty the defendants were re-
sponsible for their actions, and the appeal must be dis-
missed with costs.”

In the present case the respondent cannot be admitted
to say that he did not invite or license the appellant to come
upon the premises. Plainly the respondent must be held
to have done this. It was a matter of necessary implica-
tion that the respondent the owner of the building would
be under the obligation to keep the premises over which
he retained control and in close proximity to the let
premises, safe for persons having business with the tenants
and failing in this an action against the owner is main-
tainable. Miller v. Hancock supra.

Lowery v. Walker, [1911] A.C. 10, 27 T.L.R. 83, in an
authority which supports the right of the appellant in the
present case to recover against the respondent. In that case
it was held that the respondent owed a duty to the public
crossing the field to give notice of probable danger from
the horse, and that as he had failed to give such notice he
was liable for the injuries caused to the appellant. In the
present case it is idle to contend that the appellant was a
trespasser. In the report of the Lowery case as set forth
in the Times Law Reports we have this language at p. 84:

“The Lord Chancellor, moving to allow the appeal, said
that they ought to consider the actual findings of the
County Court Judge. His Honour after delivering judg-
ment made—quite legitimately—a slight alteration of
phraseology, and explained not strictly in legal terms the
sense in which his words had been employed. He did not
find whether there was a right of way or not, and found
that there was no express leave. But the effect of the
finding was that the plaintiff was there with the permis-
sion of the defendant; that the way had been used
habitually as a short cut, and that he knew it to be danger-
ous. In such a case it was not necessary to refine. It
might be admitted that the plaintiff was not in the field as
of right. But the defendant ought not, without notice of
the danger to the public, to have allowed a vicious animal
to be in the field. The law was not free from difficulties,
but there was no need to enter upon them.

“Lord Halsbury entirely concurred. The County Court
Judge had used an ambiguous term—trespasser—but
seeing that there might be misapprehension, he explained
what he meant. There was no necessity to discuss that
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question. People who habitually went by this route were

entitled to notice of any probable danger. The defendant,

however, delined to take any steps, but still acquiesced in
the practice which had grown up.

“Lord Atkinson thought that the defendant owed a duty

to the public in the matter which he had not discharged.

“Lord Shaw held that the County Court Judge was cn-
titled to explain and correct the language he had used.”
In the present case it must be held that the appellant

came upon the premises as of right, and the respondent was
under an obligation to the appellant to guard or light the
premises so that the staircase and the open space could he
observed, or give some notice of the danger. Failing this,
it was a trap, a concealed danger known to the respondent
and maintained by him and unknown to the appellant; it
was in no way an obvious danger or capable of being scen
by the appellant.

In my opinion, it was the duty of the owner of the build-
ing to exercise all reasonable care and skill to make the
premises as safe as they could be for all persons doing busi-
ness with the tenants of the building, and upon the facts the
respondent failed in this. He is shewn to have had premiscs
decidedly unsafe, with a concealed danger known to him and
unknown to the appellant upon a portion of the premises
retained and under his control, and in such close proximity
to the way that the appellant was entitled to take in enter-
ing upon the premises that the condition of the premises
amounted to a trap, a concealed danger, and one not obvious
to the appellant or capable of being seen by the appellant
or capable of being reasonably avoided.

I have not been able to turn to the report of the case in
Baikie v. Corporation of the City of Glasgow, [1919] S.C.
(H.L.) 13, but the following appears in Mew’s Annual
Digest, 1920, at p. 196, as indicative of the extreme nicety
of cases that arise and exhibiting the extreme care that
must be exercised in determining responsibility :—

“A woman brought an action against a lighting author-
ity for damages for personal injury caused to her by fall-
ing on a common stair of a tenement, which, as she
alleged, had been left unlighted through the defendant:’
fault. She averred that, after dark, she was returning
to her house, on the second storey of the tenement, and
found the stair unlighted; that she proceeded to ascend
the stair ‘with the greatest caution,” but in the darkness

—_——w e arsNmOoBON
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got too far over to the right hand side of the stair, where,
owing to a turn, the steps were narrow and that her foot
slipped off a step, and she fell and was injured. The Court
of Session dismissed the action on the ground that the
pursuer’s averments disclosed a case of contributory
negligence:—Held, reversing that judgment, that, al-
though the pursuer’s averments disclosed facts which
would have to be left to the jury as evidence of contribu-
tory negligence, they did not conclusively establish such
negligence, and cause remitted for trial by jury. Driscoll

v. Patrick Burgh Commissioners, (2 Fraser, 368) com-

mented on. Baikie v. Glasgow Corporation, [1919] S.C.

(H.L.) 18 H.L. (Sc.).”

In the present case the appellant met with the accident
in the reasonable and proper attempt to go to the premises
of the laundry, and it is admitted that there was no con-
tributory negligence in anything that she did. Contributory
negligence never was contended for in the present case, in
fact was disavowed expressly by the counsel for the respond-
ent at this Bar.

I would allow the appeal, and failing an agreement as to
what should be the proper measure of damages—there
should be a new trial for the purpose of assessing the dam-
ages, the appellant to have the costs here and in the Court
below.

Appeal dismissed by an equally divided Court.

HEFFER v. CANADIAN PACIFIC R. 0O.

Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont and
Turgeon, JJ.A. June 13, 1921.

Railways (§ILD—70) — Animals “at Large" — Meaning of — Left
Unguarded on Unenclosed Land—Injury by Train—Wilful Act
of Owner—Damages.

Animals which are left on unenclosed land without anyone in charge
for about an hour, while the persons supposed to be in charge
go home, are “at large” through the wilful act of the owner
or his agent within the meaning of sec. 294 of the Rallway Act,
R.S.C. 1906, ch. 37, as amended by sec. 8 of 9-10 Edw. VIIL,,
1910 (Can.), ch. 50, and if during the absence of such person
they wander on to the railway track and are injured, the owner
is not entitled to recover damages notwithstanding that the
animals got upon the railway through a defective fence of the
railway company.

[Anderson v, C.N.R, Co. (1918), 43 D.L.R. 255, 23 Can. Ry. Cas.
243, 57 Can. 8.C.R. 134; Early v. C.N.R. Co. (1915), 21 D.L.R.
413, 19 Can. Ry. Cas. 316, 8 S.L.R. 27; Clayton v. C.N.R. Co.
(1908y, 17 Man. L.R. 426, followed, and see annotations 32
D.L.R. 397, 33 D.L.R. 418 and 35 D.L.R. 481.]

269

Sask.
C.A.

Herren
N

CANADIAN

Pacivic
Co.

R.




Herreg

%

CANADIAN

PaciFic R,
Co,

DOMINION LAW REPORTS [60 D.L.R,

APPEAL by plaintiff from the judgment at the trial in
an action to recover damages for injuries to plaintiff’s horses
by one of the defendant’s trains. Affirmed.

D. Buckles, K.C., for appellant.

L. J. Reycraft, K.C., for respondent.

Haultain, C.J.8.:—This action was brought to recover
damages for three horses of the plaintiff’'s which were killed
on the defendant’s line of railway. The plaintiff’s horses,
about 21 in number, were being taken care of by his brother,
According to the evidence, the horses were driven into an
enclosed field at night and turned out every morning on to
unfenced lands adjoining the line of railway. These horses,
together with some 250 or 300 other animals, were, during
the daytime, in charge of two young girls, daughters of the
plaintiff’s brother. On the day in question the horses were
turned out as usual in the morning and kept together with
the rest of the herd until they were watered at a near-hy
lake. The usual custom, which was followed out that day,
was for the girls to leave the herd at about 11 o’clock in the
morning and to go back to the house for 2 or 8 hours. Some
time in the afternoon the girls went out to the herd, and at
about 5 o’clock in the afternoon gathered them together and
then left them on unenclosed land about a mile from the
line of railway. The girls then went home, and returned to
the herd about an hour later and discovered that three of
the plaintiff’s horses, having wandered away from the herd,
had got on to the railway and were killed by a passing train.
In my opinion the evidence further shews that the horscs
got on to the railway through an opening in the defendant’s
fence, which was broken down. I would also gather from
the evidence that the animals were run into at a point on the
line of railway east of the railway crossing. There is also
some evidence shewing that the plaintiff’s horses not infre-
quently wandered back from the land on which they were
being kept across the line of railway to the plaintiff’s farm
or ranch, where they had usually been kept.

On this evidence I have no hesitation in holding that th:
plaintiff’s horses were at large through the wilful act of the
owner or his agent, within the meaning of sec. 294 of the
Railway Act, R.8.C. 1906, ch. 37, as amended by 10 Ed. VII.
1910 (Can.), ch, 50, sec. 8, the law in force at the time in
question,

If I am correct in that conclusion, it follows that the
plaintiff is not entitled to recover, notwithstanding the fact
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that his animals got upon the railway through a defective
fence of the defendant. The rights of the owner of stock
and the rights and liabilities of the railway company are
exclusively declared by the above cited section of the Rail-
way Act, and it is well established by numerous decisions
that the specific provisions of that section cannot be modi-
fied or altered by other sections of general application.
Thompson v. G.T.R. (1859), 18 U.C.Q.B. 92; Clayton v.
C.N. Rly. (1908), 17 Man. L.R. 426; Early v. C.N.R. Co.
(1915), 21 D.L.R. 413, 8 S.L.R. 27, 19 Can. Ry. Cas. 316;
Anderson v. C.N.R. Co. (1918), 43 D.L.R. 255, 57 Can. S.C.R.
134, 23 Can. Ry. Cas. 243. See also Fraser v. C.N.R. Co.
(1918), 43 D.L.R. 562, 23 Can. Ry. Cas. 250, 29 Man. L.R.
221. In my opinion, therefore, the trial Judge was right in
dismissing the plaintifi’s action, and the appeal should be
dismissed with costs.

Lameont, J.A., concurs.

Turgeon, J.A.:—In this case I think the appeal must fail.
The plaintiff’s horses, together with other horses number-
ing in all between 150 and 200, and 150 head of cattle, were
allowed to roam over unfenced lands of the plaintiff and of
other owners through which lands the defendant’s railway
runs. On May 6, 1919, the day of the accident in question,
all these animals were in charge of two young girls, Irene
and Emily Heffer. These girls gathered the animals to-
gether about 5 or 5.30 o’clock p.m. and left them upon their
father’s land about one mile from the railway track. About
one hour later the girls returned, and found the plaintiff’s
horses had left the herd and were on the railway, proceeding
westward towards the intersection of the railway and a
highway. They then heard a train whistle, and saw the
horses running ahead of the train towards the highway
crossing. Proceeding to this crossing, the girls found that
three horses had been struck and were lying at the crossing.
Apparently there was no fence or other obstacle between
the spot where the animals had been left by the girls and
the railway track except the defendant’s fence, and this
fence was broken at a point about 300 yards from where
the horses were killed, the wires being flat upon the ground,
leaving an opening wide enough for horses to pass through.
The evidence seems to establish that the horses got upon
the railway through this opening. Three of these horses
were struck by the defendant’s train, one being killed out-
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right, and the other two injured so seriously that they had
to be put to death.

It seems to me that this case is governed by the provisions
of sec. 294, sub-sec. 4, of the Railway Act, R.8.C. 1906, ch.
37, as amended by sec. 8 of ch, 50 of the Statutes of 1010,
which was in force at the time of the accident. Under the
law as it stood at that time, the owner of horses “at lary.”
which roamed upon the property of the railway compuny,
was debarred from recovering damages for injuries «us-
tained by his horses if the company could establish that the
horses got at large through the negligence, or wilful act or
omission, of the owner or of his agent, even although 1}
actual entry of the horses upon the railway track was due
to a defective railway fence. The Act was interpreted in
this manner in Anderson v. C.N.R., 43 D.L.R. 255; Earl\ v.
C.N.R., 21 D.L.R. 413, and Clayton v. C.N.R., 17 Man. ..,
426.

The evidence of the plaintiff and his witnesses seem« 1o
establish very clearly that these horses were at large at the
time of the aceident. I think the facts I have recited above
will shew this. Whether they were so at large negligent|-
or not it is not necessary to determine, as there is no doubt
they were at large through the wilful act of the owner or his
agent. In other words, while the mere fact that these hor
were at large in the manner indicated might not be accouni-
ed as negligence against the plaintiff for other purposes, (1
fact remains that their being at large was the result of a
deliberate act on his part or on the part of his agents, and.
consequently, his action against the company must fail.

The appeal should be dismissed with costs.

Appeal dismis:

THE CANADIAN FAIRBANKS-MORSE (O, v. TEIGHTMEYE!

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart
Beck, JJ. June 22,1921,

Sale (§I1.A—290)—Agreement for, of Tractor and Separator—
Special Clause as to Warranties—Interpretation of—=Sales of
Goods Ordinance (Alta.) as to Implied Condition of Fitness.

An agreement for the sale and purchase of a separator and o
Fairbanks-Morse 15-30 Rebuilt Gasoline Tractor, contain:d
this clause: ‘““The above terms and conditions and the warran (v
herein described . . . . contain all the representations, cond
tions and warranties general, expressed and implied and ma
to me by the vendor or its agents during the negotiations 1.1
sale.” The Court held that this clause referred only to repr -
sentations, conditions and warranties made during the negotii-
tions, this interpretation being the only one that would har-
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monise with the preceding one providing for the supplying of
new parts . . . . in the event of any of the goods supplied
“failing to fulfill the guaranty or warranty hereto appended or
any other guaranty or warranty prescribed by law,” and that
these clauses quite clearly made applicable the implied war-
ranty in see. 16 of the Sales of Goods Ordinance, Alta. C.O.
1915, ch. 39, that the goods should be reasonably fit for the
purpose.

[The Sawyer & Massey Co. v. Ritchie (1910), 43 Can. S.C.R. 614,
distinguished. See Annotation, Sale of Goods—Representa-
tions, Conditions, Warranties, 58 D.L.R. 188.]

APPEAL by defendant from a judgment of Ives, J., dis-
missing a counterclaim for damages in an action on a
promissory note given as part of the purchase-price of a
separator and gasoline tractor. Reversed.

H. P. O. Savary, for appellant.

D. Stuart, for respondent,

The judgment of the Court was delivered by

Harvey, C.J.:—This is an appeal by the defendant from
a judgment of Ives, J., at trial dismissing his counterclaim
for damages.

The plaintiff sold the defendant a separator and “1 Fair-
banks-Morse 15-30 Rebuilt Gasoline Tractor.,” The action
was upon the last note for $1,000 as part of the purchasz
price. The contest was over the defendant’s counterclaim
for damages. Shortly after the plaintiff commenced its
defence to the counterclaim the trial Judge expressed the
view that the defendant should fail, and after argument on
his behalf dismissed the counterclaim with costs. The evi-
dence adduced shews that the engine did not give satisfac-
tion and complaints were made, that the plaintiff had work
done on it, that in answer to further complaints the defend-
ant was told to make the best of it and the next year the
plaintiff would give him a new one, that the next year he
was told that the company was engaged in war work and
not manufacturing engines, but that it would adjust the
matter when the last note fell due.

The engine was found to have on it a plate containing a
number, which the plaintiff’s manager says is its number,
and also describing it as H.P. 25, which everyone seemed to
assume meant 25 horse power, but the description in the
agreement of sale was “15-30,” which the plaintiff’s manager
states means 15 horse power as a tractor and 30 horse power
for driving the separator. He also states that this engine
was built in 1910, "11 or "12,

He is asked “At the time that tractor was built, how was
it rated by the company as to horse-power?” to which he

18—60 n.L.R.
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answered, “Well, they did not build the 15-30 till 1912 5
I should judge it would be rated at that time as a 15-25”
His evidence was only given on discovery, and probuily
lacks much that he might say if examined on behalf of the
plaintiff, but the plaintifi’s counsel says, what is of course
not evidence, that the reason of the enzine being descriied
as 15-30 though originally described as a 25 is that ¢.m-
petitors were describing their engines with higher ratings
and that this engine in fact would when new develop more
than 30 horse power.

However that may be, it seems from the manager’s i
dence without more that some explanation is necessary 1o
rebut the prima facie case that this engine is not a 1530
horse power,

Then again by sec. 16 of the Sales of Goods Ordinance,
Alta. C.0. 1915, ch, 39, it is provided that when the buyver
makes known to the seller the purpose for which the goods
are required so as to shew that he relies on the seller’s jud;-
ment and the goods are such as it is the seller's businc s
to supply, there is an implied condition that the goods shall
be reasonably fit for the purpose.

If this provision applies, there is evidence which in my
opinion calls for an answer on behalf of the plaintiff. 1t s
contended, however, that the provision does not apply.

In Sawyer & Massey Co. v. Ritchie (1910), 43 Can. S.C .1l
614, it was held at p. 615 that a clause in the agreemcnt
that “there are no other warranties or guarantees, promi-cs
or agreements than those contained herein,” excluded ull
implied warranties, including the condition of fitness.

The agreement in this case contains this clause, “The
above terms and conditions and the warranty herein dc-
scribed . . . . contain all the representations, conditions
and warranties general, expressed and implied and made 1>
me by the vendor or its agents during the negotiations ol
sale.”

The meaning of this is not very clear, but I would inter-
pret it as referring only to representations, conditions an
warranties made during the negotiations. That is the on!
answer I can see to the natural question, “all what repre-
sentations, conditions and warranties?” That of cours
renders the words “implied” and “and” surplusage sinc
implied representations, &c., would not be “made” but ari-
by implication of law. This, too, is the only interpretation
which will harmonise this clause with the preceding onc,
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which provides for the supplying new parts free of charge
in the event of any of the goods supplied “failing to fulfil
the guaranty or warranty hereto appended or any other
guaranty or warranty prescribed by law.” This clause quite
clearly makes applicable implied warranties, and if it can-
not be reconciled with the following one, it must as against
tne vendor under its own contract prevail. The case is.
therefore, quite distinguishable from the Ritchie case, and
in my opinion the section of the Ordinance applies, and the
evidence of the defendant must be met.

I would, therefore, allow the appeal with costs and direct
a new trial, the costs of the first trial to be costs in the
cause,

Appeal allowed.

CANADIAN BANK OF COMMERCE v. ROYAL BANK OF CANADA.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher, McPhillips and Eberts, JJ.A. March 1, 1921,

Assignme (§N1.—32) — Owner of Land — Sale of Part Under
Agreement—Assignment of All Existing Debts and Moneys Due
—Judgment Creditor—Right of Purchaser to Pay Assignee in
Preference to Judgment Creditor,

Where an owner of land makes an agreement for the sale of part
of it, and subsequently makes an assignment to a third party
of all existing or future indebtedness and liability . . . . and
of all debts, accounts and moneys due or accruing due . . . to
him, such third party is entitled to receive the payments due
under the agreement, in priority to a judgment creditor
although the assignment is unregistered.

[See Annotations, Bankruptey Law in Canada, 53 D.L.R. 135, 59
D.L.R. 1.]

APPEAL by plaintiff from judgment of Macdonald, J.,

September 23, 1920. Reversed.

E. P. Davis, K.C., for appellant.

Alfred Bull, for respondent.

Macdonald, C.J.A.:—1I would allow the appeal.

Martin, J.A. (dissenting), would dismiss the appeal.

Galliher, J.A.:—The first question that presents itself
for our consideration is: Is the assignment of the moneys
payable under the agreement for sale one that can be dealt
with as an interest in land, and in this case subject to the
provisions of the Execution Act, R.S.B.C. 1911, ch. 79, sec.

27, and the Land Registry Act, R.S.B.C. 1911, ch. 127,

sec, 73?

If T could agree with Mr. Bull’s contention, very ably put
by him in argument, that this was a transaction affecting
lands or an interest in lands, so as to bring it within the
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purview of the Registry Act and the Execution Act, the
judgment he has obtained would seem to be within the
authorities.

The Judge evidently thought it was, but I am, with
respect, unable to accede to this view.

Under the decision of a majority of the Court in Bank of
Hamilton v. Hartery (1919), 45 D.L.R. 638, 58 Can., S.C.R.
338, affirming a majority decision of this Court (1918), 43
D.L.R. 14, it was held that a subsequent registered judg-
ment has priority over a prior unregistered mortgage,

Mr, Bull then urged that the Canadian Bank of Commerce
cannot be in a better position than they would have heen
had they taken the higher form of security, viz., a mortgage
against the lands which remained unregistered. That de-
pends—in the first place the Courts would not have counten-
anced the giving of a mortgage security by the vendor (o
the bank after having disposed of the property by agreement
for sale, but apart from that, what are the respective rights
of the parties to this action?

It seems to me the confusion (if confusion there is) ari-cs
by treating this matter as if the original parties were in the
same position as if no assignment had been made of the
moneys. Had no assignment been made, Bank of Hamilton
v. Hartery, supra, would apply.

Now what has been assigned to the plaintiffs? As I view
it, merely the moneys due or as they become due from the
Peoples’ Trust Co. under the agreement for sale—no interes
in the land—no security enforceable against the land.

It may be, and I think it is the most that can be sail,
that the vendor retains the right to withhold a conveyance
of the land until the purchase-price is paid to his nominec,
but this right he does not retain as a trustee for the
assignee, but for his own protection in order that the moneys
which he has assigned may be collected and applied in pay-
ment of his indebtedness to the Bank of Commerce.

If my analysis of the matter is correct, then the Land
Registry Act and the Execution Act and the decision under
those Acts have no application.

I would allow the appeal.

McPhillips, J.A.:—This is an appeal from the judgment
of Macdonald, J., upon a special case, and has relation to the
question of whether or not the appellant should be entitled
to the moneys payable in respect of an agreement for the
purchase of land, the appellant being the assignee from the
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vendor, or whether the respondent should be held to be en-
titled to the moneys by reason of having or being entitled to
enforce a judgment which was obtained by the Northern
Crown Bank and duly registered in the Land Registry Office,
the respondent being entitled to this judgment in con-
sequence of having acquired the Northern Crown Bank’s
assets. The vendor, one Walker, being the owner in fee of
certain lands in the New Westminster District, entered into
an agreement for sale of the lands to the Peoples’ Trust Co.,
Ltd., and the moneys payable under this agreement of sale
are the moneys in question. The appellant claims under an
assignment from Walker in the words and figures following:
“The undersigned hereby assign and transfer to the
Canadian Bank of Commerce, as security for all existing
or future indebtedness and liability of the undersigned
to the bank, all the debts, accounts and moneys due or
accruing due, or that may at any time hereafter be due,
to the undersigned by the Peoples’ Trust Co., Ltd., and
also all contracts, securities, bills, notes and other docu-
ments now held or which may be hereafter taken or held
by the undersigned, or anyone on behalf of the under-
signed, in respect of the said debts, accounts, money or
any part thereof.
Dated at New Westminster, B.C., the 30th day of April,
1912,
Walter J. Walker.”
This writing was not registered in the Land Registry
Office, and it is questionable if it could be registered; in
fact, I am of the opinion that it is a writing that would not
have been registerable. On the same date, namely, April
30, 1912, Walker executed and delivered to the appellant a
further writing in the words and figures following :—
New Westminster, April 30th, 1912,
Messrs. The Peoples’ Trust Company, Limited,
City.
Dear Sirs:
Referring to an agreement of sale covering the East
half of the South half of Section 18, Block 5 North, Range
1 West, New Westminster District, please make the pay-
ments of $15,000 each and interest due and payable on
the third days of December, 1912 and 1913, to the Cana-
dian Bank of Commerce, New Westminster.
Yours truly,
(Sgd.) Walter J. Walker.”
And likewise this was not registered.
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On the same date, viz., April 30, 1912, notice of this 'ast
mentioned writing was given to the Peoples’ Trust Co., 1.1d.,
and an acknowledgment thereof was given by the Peoplos’
Trust Co., Ltd., under seal, which acknowledgment is written
on the writing itself. It would appear that the Peoplos
Trust Co., Ltd., with the assent of Walker, subdivided 1he
lands, and a subdivision plan was duly registered. Anterior
to the writings above set forth, the Peoples’ Trust Co., I.1d.,
namely, on February 28, 1911, entered into an agreement of
sale with one Potts, of a portion of the land above descriliod
for $1,000, upon which there is now due approximately (he
sum of $300. The judgment recovered by the Nortlorn
Crown Bank, of which the respondent is now entitled to the
benefit, was for the sum of $20,000, and was registered
in the Land Registry Office at New Westminster on January
8, 1917, and was later renewed, and on March 12, 1917, the
Northern Crown Bank obtained a judgment against Walker
and the Peoples’ Trust Co., Ltd., for the amount which
should be found to be due to the said Northern Crowu Bank
by the Peoples’ Trust Co., Ltd., upon a reference to the )i:-
trict Registrar of the Supreme Court of British Columbia,
and there was found to be due on January 11, 1918, the sum
of $58,748.61, the certificate of the Registrar being con-
firmed by an order of February 1, 1918. This judgment was
also registered in the Land Registry Office at New West-
minster on February 26, 1918, and re-registered on February
11, 1920.

It would seem that Potts is ready and willing to pay the
balance of his purchase-money, and Walker and the Peoples’
Trust Co., Ltd., are ready and willing to execute a convey-
ance of the land to Potts and the parties to the stated case
agreed that the moneys which Potts is ready and willing to
pay are to be treated as moneys being paid by the Peoples’
Trust Co., Ltd., *o the said Walker for a conveyance of the
land.

It is further apparent that the Peoples’ Trust Co., Ltd.,
have not paid to the appellant the deferred payments (o
which it is entitled under the assignment from Walker, nor
has it paid the moneys to Walker, and the respondent has
declined to release the lands from the judgments unless the
balance of the purchase-money is paid to it as being t\¢
registered owner of a charge or charges against the lan
by virtue of the judgments, and the appellant is claimin
the money under the assignment to it.
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The question that was put to the Court for answer was
in the following terms:—

“Is the sum of three hundred ($300) dollars so about
to be paid payable to the Canadian Bank of Commerce
under and by virtue of the documents referred to in para-
graph “2” and “8” hereof, or should the said money be
paid to the Royal Bank of Canada, pursuant to its regis-
tered judgments against the said Walker ?”

Macdonald, J., answered this question by holding that
the $300 should be paid by Potts to the respondent to apply
on its registered judgment against the defendant Walker,
holding that the judgment was of the same effect as a
mortgage for that amount. It is from this decision that
this appeal is taken, and the respondent relies upon the
Bank of Hamilton v. Hartery, 456 D.L.R. 638. In my opinion,
however, that case can well be distinguished and cannot be
deemed to apply to or be determinative of this appeal.
There the sole question was the construing of and the effect
of sec. 73 of the Land Registry Act and it was a question
of priorities, the mortgage there being registered, and al-
though prior in time registered later than the judgment.
The judgment of this Court of Appeal was sustained on
appeal to the Supreme Court of Canada, but as I have said,
went wholly upon the construction to be put upon sec. 73
of the Land Registry Act which has relation to priorities
as between registered charges. Here the appellant has no
registered charge but is unquestionably the assignee of the
moneys in question and no question arises of priorities
under the Land Registry Act. Therefore it must follow
that the Bank of Hamilton v. Hartery has no application
to this appeal.

Further, if I may be enabled to say so, with respect, I do
not think that the Courts ought to be called upon to further
extend—unless there be intractable statute law in the way
—the subversal of an equitable principle long known to the
law, that a judgment creditor can have no better position
than his judgment debtor.

I would refer to what Spragge, V-C., said in Harrison v.
Armour (1865), 9 Gr. 303 at p. 307; that was the case of
a mortgage created by the depositing of title deeds and we
find the Vice-Chancellor saying:—

“With regard to the state of the law in respect of
instruments incapable of registration, but which create
equities to which the court is bound to give effect, it is
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a question for the legislature. In this case, as it happens,

there is no real hardship, as the party seeking priority

is a judgment creditor, who has no equity whatever to be
%‘S‘*P"“f preferred to the plaintiff.”

Coasemer S that according to a parity of reasoning the respondent
v. has no equity whatever to be preferred to the appellant.
AL Grace v. Kuebler (1917), 39 D.L.R. 89, 56 Can. S.C.R. 1,
Caxava.  was a case under the provisions of the Land Titles Act of

Alberta, 6 Ed. VII. 1906, ch. 24, where it was held that the
payment by a purchaser to his vendor of purchase-moncys
without notice of an assignment to the vendor to a third per-
son, was a valid payment. Here we have no question of want
of notice of assignment that was complained of in that cuse,
We have Fitzpatrick, C.J., saying in the Grace case, at pp.
39, 40:—

“Stuart J., prefaces his judgment in the Appellate
Division with the observation that ‘the practice which
seems to have obtained to some extent in this province
whereby an owner of land, who has entered into a solemn
agreement to convey the land to another upon payment
of certain money, deliberately puts it out of his power
to fulfil his contract by himself transferring the land to
a third party is a reprehensible one.’ The qualification
does not seem too severe, and it may be added that it
is also invalid, unless it be in the case of an innocen!
purchaser without notice, of which there can bhc no
question here, as the deed of assignment to the appellan:
sets out the sale already made to the respondents. An
owner of the land, who had agreed to sell it, has partcd
with his ownership and has nothing left but the bar:
legal title. The transfer of the title here was never
effected as the transfer was not registered. The appellant,
in my opinion, had only an assignment of the debt, and
registration does not enter into the case at all.”

Likewise in this case registration does not enter into the
case at all, and we have Duff, J., at p. 46 saying:—

“It is clear, however, that the vendor may assign the
benefit of his contractual rights under the contract and
the assignee may enforce those rights, assuming the pro-
visions of the law with regard to assignments to be ful-
filled, and the assignee to be in a position to require the
vendor to carry out his obligations under the contract
It is elementary, however, that as against the assignc
claiming under an assignment of the vendor’s contractu:!
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pens, rights, the vendee is entitled to deal with the vendor B.C.
ority until he has received notice of the assignment. See the
to be observations of Lord Cairns in Shaw v. Foster (1872), —
L.R. 5 H.L. 321 at p. 339.” (}'}.\\\-\_ ey -
In Shaw v. Foster, supra, at p. 332 we have Lord Chelms- Cosatenr:
ford' snying et v lln‘\.: Al
“ According to the well-known rule in Equity, when Banx ¢
the contract for sale was signed by the parties Sir William  Caxapa.
Foster became a trustee of the estate for Pooley, and
Pooley a trustee of the purchase-money for Sir William
Foster; and it was competent to Pooley to assign the
benefit of his contract, or to change his equitable interest
in the property in favour of another person, and upon
notice given to Sir William Foster of such assignment or
charge, he would have been bound to protect and give
late effect to it.”
hich And at p. 338, Lord Cairns said:—
“Under these circumstances I apprehend there cannot be
the slightest doubt of the relation subsisting in the eye of
a Court of Equity between the vendor and the purchaser.
The vendor was a trustee of the property for the pur-
chaser ; the purchaser was the real beneficial owner in the
eye of a Court of Equity of the property, subject only to
this observation, that the vendor, whom I have called
the trustee, was not a mere dormant trustee, he was a
trustee having a personal and substantial interest in the
property, a right to protect that interest, and an active
right to assert that interest if anything should be done
in derogation of it. The relation, therefore, of trustee
and cestui que trust subsisted, but subsisted subject to
the paramount right of the vendor and trustee to protect
his own interest as vendor of the property.
My Lords, in that state of things Mr. Pooley, the pur-
chaser, being the real and beneficial owner, I apprehend
that there cannot be any doubt of the rights of Mr. Pooley
with regard to the property of which he had thus become
the beneficial owner. He had a right to devise it; he had
a right to alienate it; he had a right to charge it. There
are various ways that might be suggested in which, for
valuable consideration, he might have created a charge
more or less affecting the property. I apprehend that he
might have contracted for valuable consideration, with
any person to whom he was indebted, that he (Pooley)
would complete the purchase, and that when the purchase
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was completed and the property assigned to him, he would '
CA. then make it over to the person to whom he was thus

—— indebted. That would have been one way of dealin: wa
‘l',‘")‘“f":: with his interest. Another way might have been thi: [
¢ i he might have contracted with any person to whom 1. the

- v. was indebted that he would pay the purchase-money - pri
B re:

is

Doy maining unpaid, and that then, the purchase-money b iy
CANADA. thus paid, and the time for the assignment having
arrived, he would authorise and require the vendor (o
assign, not to him, Pooley, but to the person to whom he
was indebted. A third and simpler way in which he
might have affected his interest would have been to con-
tract with anyone to whom he was indebted to assign 1o
him the contract which he had entered into in whole,
making the person to whom he was indebted assignce
of the contract. Any one of those modes might, in 1y
opinion, have been resorted to; and the only qualifications
to which all or any of them would have been subject :r¢
these: first, that by none of these modes could anythins th
have been done by Mr. Pooley derogating from, or imped- W
ing, or delaying the rights of the vendor to require the fa
fulfilment of his contract according to its terms; and, qu
secondly, whatever course was taken by Mr. Pooley and 1 1
any person with whom he contracted to charge his in- st
IBs terest, notice of the particulars of that charge, and (¢ ca
1 3 mode and form of the charge, would be required to be th
given to the vendor, in order that the vendor might shape (\
P11 his course according to the notice he had thus received.” th

Also see per Plumer, M.R. in Wall v. Bright (1820), 1
Jas. & W. 494, 37 E.R. 466 ; per Lord Westbury in Knox v.
Gye (1872), L.R. 56 H.L. 656 at p. 675; per Jessel M.R. in
Lysaght v. Edwards (1876), 2 Ch. D. 409 at pp. 509-510; per
James L.J. in Rayner v, Preston (1881), 18 Ch.D. 1 at p. !2 Hi
—and see Lord Parker in Howard v. Miller, 22 D.L.R. 75, ev
at pp. 79, 80, [1915] A.C. 318, 20 B.C.R. at p. 230 and in Ly
Central Trust and Safety Deposit Co. v. Snider, 25 D.L.I%. |
410, at pp. 413-415, [1916] 1 A.C. 266, 35 O.L.R. 246. di

In the present case the appellant is in the position of
having assigned to it all the moneys due and payable by the of
Peoples’ Trust Co. Ltd. to Walker and all the moneys payab!c th
in respect of the agreement between Walker i.e. the Peoplc:’ r
Trust Co., Ltd. Also see Lord O'Hagan, at pp. 349, 37 R
(L.R.5 H.L.). wi
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Torkington v. Magee, [1902] 2 K.B. 427, is a case which
is much in point in the present case, and although this case
was reversed on appeal, it was reversed upon the facts only :
[1903] 1 K.B. 644. Channell, J., in [1902] 2 K.B. discusses
the law at some length, and makes it plain what the true
principle of equity is. In that case we find the head nota
reads as follows:—

“The defendant contracted to sell his reversionary in-
terest in property to R., who by deed assigned his interest
under the contract to the plaintiff, and notice in writing
of the assignment was duly given to the defendant. The
defendant after the assignment to the plaintiff refused to
perform his contract :—

Held, that the assignment was an assignment of a ‘legal

chose in action’ within s. 25, sub-s. 6, of the Judicature

Act, 1873, and that the plaintiff was entitled to sue the

defendant for damages for the breach of contract.”

It is clear from perusal of this case that the position of
the appellant is that of being entitled to all the rights that
Walker, its assignor, had, and here there was notice, in
fact notice admitted of the assignment, and there is no
question whatever of it being possible to make a conveyance.
I may say at this Bar I asked that question, and it was
stated that no question of inability to make title was
called in question. It is pertinent to mention this point, as
the Court, in Torkington v. Magee, [1903] 1 K.B. at p. 645,
(Vaughan, Williams, Stirling, and Mathew, LL.J.) held
that:—

“there is no cause of action against the defendant, inas-

much as neither the plaintiff’s assignor, Rayner, nor the

plaintiff himself, was ready and willing to carry out the
contract in accordance with its terms.”
Here, as I have said, no question of that kind arises what-
ever, the contract will be duly carried out if the moneys be
paid to the appellant.

Finally, in my opinion, this appeal must succeed. I see no
difficulty whatever in it being determined that the appellant
is entitled to the moneys in question. Certainly the ap-
pellant is the assignee of the moneys and the case of Bank
of Hamilton v. Hartery, supra, is no obstacle in the way of
the appellant being entitled to succeed. It is not a case of
priorities under the Land Registry Act, and the Land
Registry Act has no application to the present case, and
without application, the well-known equitable principles
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must prevail, all of which the appellant is entitled to, that
is entitled to all the rights and moneys that its assignee
Walker had at the time of the assignment to it of the
moneys in question. No question at all arises as to the
records in the Land Registry Office, that is as to the judg.
ments being a charge against the lands, all proper rectifica-
tion can be and ought to be made in that regard in the carry-
ing out of the judgment of this Court; that was clearly
pointed out in Howard v. Miller, 22 D.L.R. 75.
I would therefore allow the appeal.

Eberts, J.A., would allow the appeal.
Appeal allowed,

MURDOCH v. THE MINNEAPOLIS THRESHING MACHINE (0,

Saskatchewan Court of Appeal, Haultain, C.J.8.,, Lamont
Turgeon, JJ.A. June 13, 1921,

Sale (SHLA—37)—Farm Implement Act, R.8.8. 1920, ch. 128~
Agreement to Purchase Under—Breach of Warranty—Re jection
of Goods—Remedies of Parties,

The purchaser of a motor under an agreement in form “A" of
Farm Implement Act, R.8.8. 1920, ch, 128, who rejects it
accordance with the provisions of the agreement is limitod
his remedy to a return of the purchase-money, the freight p.id
by him and any notes given; he is not entitled to the
sequential damages which under an open contract he could
recover by reason of the Sales of Goods Act, R.S8.8. 140
ch. 197.

[See Annotation, Representations, Conditions,
D.L.R. 188.]

Warranties

APPEAL by plaintiffs from the judgment at the trial in
an action to recover the price paid for a farm motor pur-
chased under the Farm Implement Act, contract (Sask.),
and for damages, the purchaser having rejected the moto..
Affirmed.

C. E. Gregory, K.C., for appellant.

F. L. Bastedo, for respondent.

Haultain, C.J.S. (dissenting) :—By an agreement in writ-
ing in Form “A” of the Farm Implement Act, R.S.S. 1920,
ch. 128, the plaintiffs agreed to buy and the defendant
agreed to sell one 15 H.P. farm motor for the price of $1850.
The farm motor was duly delivered on June 24, 1918, to the
plaintiffs, who thereupon paid $700, the cash payment
called for by the agreement, and $47.50 for freight, and
gave their note for $1150 for the balance of the purcha
money. After a trial of the machinery, the plaintiffs gac
the defendant notice that the machinery did not work we!
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), that as provided for in the agreement, and later on, on failure
Signee of the defendant to make the machinery perform the work
f the for which it was intended, the plaintiffs rejected the
0 the machinery and demanded the return of the moneys paid Ml":f*“"
Jjudg. and the note given, in accordance with the terms of the ;.\
tifica. agreement. The defendant having neglected or refused to POLIS
arry. comply with this demand, the plaintiffs brought this action T’\'I“"("‘l‘:‘\\."
early for rescission of the agreement and return of the moneys ¢,
: paid and the note given. The plaintiffs also claimed $47 for
materials used and wages paid in attempting to make the
engine work.
There is a further claim for $9800 damages, as set forth
in the following paragraphs of the statement of claim:—
At the time the plaintiffs entered into the said con-
tract the plaintiffs expressly made known to the de-
fendants one of the purposes for which they required the
said engine, namely ; to cultivate 475 acres of land in the
season 1918 for crop in 1919. By reason of the failure
of the said engine to perform the work for which it was
intended, and by reason of neglect and refusal of the de-
fendants to return to the plaintiffs the moneys and notes
given, and the freight paid by them, the plaintiffs were
unable to cultivate the said 475 acres of land and have
lost the crop thereof for the year 1919, and will lose the
crop thereof for the year 1920,
If the plaintiffs had been able to crop the said land in
the year 1919, as they intcnded and as the defendants
well knew, they would have realised thereon a profit of
at least $10 an acre, which they have lost by reason of the
failure of the said engine to work, or by reason of the
failure of the defendants to return to the plaintiffs the
moneys and notes to which they were entitled, and the
plaintiffs will lose a similar amount in the year 1920.
The plaintiffs purchased for the express purpose of
operating with the said engine a set of plows at a cost
of $200 which have been wholly useless to the plaintiffs
by reason of the failure of the said engine to work.
The plaintiffs have further suffered damage by reason
of loss of time in endeavouring to get the said engine to
work and in negotiating with the defendants.
The plaintiffs have further suffered loss and damage
by the loss of crops and loss of profits in breaking, plow-
ing, cultivating, and threshing for themselves and for
others by reason of the failure of the said engine to work

(LA,
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Sask. and the failure of the defendants to return the plaintiffs el
CA. the moneys and notes to which they were entitled. 8!
so— The defendant, along with defences denying liability, n
M"':ff‘”" pleaded that the plaintiffs had rejected the motor under the )
Mixsea-  proviso to the second warranty in the contract and that the I
Tm':'f;: " only relief to which they were entitled was a return of the ent
Macirye Moneys paid and note given and freight paid by them. The are
Co. defendant paid into Court with a denial of liability sufficiont
to cover the purchase price paid and interest thereon and n
the amount paid for freight, and filed in Court the note for t
$1150, and, while counterclaiming for payment of the note, n
consented to withdraw the counterclaim in the event of the n
plaintiffs accepting the sum paid in, in satisfaction of the 1
plaintiffs’ claim. wal
The plaintiffs did not accept the money paid into Court, 1
3 and the note, but proceeded to trial. At the trial, at the n
; close of the plaintiffs’ case, the defendant withdrew its t
241 denial of liability so far as the return of the money and “
: notes was concerned. The trial Judge thereupon withdrew
1§ the question of damages from the jury, holding that, as the t
Lt plaintiffs had rejected the machinery and rescinded the v
LI agreement, they were only entitled to the return of the v
1 moneys paid and note given. He also held that the plaintifs e
f t had not taken reasonable steps to mitigate their loss, and v
¥
)

that the loss of the crop was not reasonably within the con- n
templation of the parties as a probable result of the breach
of the contract, or the immediate or natural consequence
of the defendant’s failure to comply with the warranty. Il¢
accordingly gave judgment for the plaintiffs for the amount
paid into Court, and the return of the note, with costs of t /¢
action up to the time of payment in, and gave the (o-
fendant its costs of the action subsequent to the paymon: t
into Court. The counterclaim was dismissed with costs O

The plaintiffs now appeal on the following grounds: s

I
That the trial Judge erred in holding that the Sale o! .
Goods Act R.S.S. 1920, ch. 197 did not apply herein. That J

e

P

the trial Judge erred in holding that the contract sued on 11
herein excluded all implied warranties. That the triul N
Judge erred in finding that the plaintiffs could not rc- e
cover for loss of crops, and erred in finding that the lo-s I
of the 1919 crop did not arise naturally from the breach que
of warranty, or was such as might reasonably be supposc }{‘“‘
to have been in the contemplation of both the parties «! The
the time they made the contract. That the trial Judye one

4 :
i

Sy e L,
5 I T TSR e A A A A g S~

o i s




D.L.R,
intiffs

bility,
I the
\t the
f the

‘”l\‘
cient
| and
e for
note,
f the
" the

nirt,
the
- its
and
rew

the

60 D.L.R.] DOMINION LAW REPORTS

erred in finding that the plaintiffs did not take reasonable

steps to mitigate their loss. That the trial Judge erred

in awarding the defendant the costs after payment-in
with a denial of liability.

The terms of the written agreement (statutory Form A.)
entered into between the parties and material to this case
are as follows:—

“On arrival of the said machinery at the point above
named the purchaser agrees to receive the same subject
to the terms and warranties herein. . . . The said
machinery is intended to perform the following work,
namely, plowing.”

The said machinery is sold upon the following express
warranties on the part of the vendor:—

1. The vendor warrants that the said machinery is well

made and of good materials. 2. The vendor warrants

that the said machinery will well perform the work for
which it is intended, if properly used and operated:

Provided, however, that if the purchaser cannot make
the said machinery perform well the work for which it
was intended upon a ten days’ trial of the same he shall
within the said ten days or within two days after the
expiration of the same give notice in writing to the
vendor or his agent at in Saskatchewan that the
machinery does not work well. If the purchaser gives
such notice the vendor shall have eight days from the
receipt of such notice to make it perform well the work
for which it was intended. If within the said eight days
the vendor does not make it perform well such work,
either by replacing the parts or otherwise, the purchaser
may either reject said machinery, in which case this con-
tract shall be at an end and he shall be entitled to a return
of any moneys paid or notes given therefor by him and the
freight paid by him, or he may retain said machinery and
hold the vendor liable for the difference between the value

. of the machine as it is and the value it would have had
if it had fulfilled this warranty.

The following sections of the Act may also be considered,
secs. 8, 14, 21, 22,

From the foregoing it will be seen that the statute in
question very considerably changes and modifies the general
law relating to the sale of goods in many important respects.
The contract for the sale of a large implement, such as the
one in question, must be in writing and in the prescribed
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form. It must be signed by both parties. The contract
must not contain any language in any wise limiting or
modifying the legal liability of the vendor as provided in
the Act or forms. The statutory form when complcicd
must be taken and held to be the entire contract betwcen
the parties. The purchaser is given the right of ten da: s
trial, the right to call upon the vendor to make good lis
warranty, and the right to reject for breach of warranty or
failure of the vendor to make the machinery perform vil
the work for which it was intended. If the vendor fail: 1o
do this, the purchaser is put to his election either to rejoct
the machinery and put the contract “at an end” and therchy
become entitled to return of moneys paid, notes given ani
money paid for freight, or to retain the machinery and hold
the vendor liable for the difference between the value of 1he
machine as it is and the value it would have had if it had
fulfilled the warranty.

In view of all these special provisions, I am of opinion that
the effect of the statute with the forms is to exclude 1l
application of the general law in pari materia, and to stai
exclusively the respective rights and liabilities of the pui-
chaser and vendor.

Under secs. 51 and 52 of the Sale of Goods Act, R.& -
1920, ch. 197, in addition to the damages provided for in (!
statutory form “A” of the Farm Implement Act, a pur-
chaser may claim further damages for breach of warran
The fact that the Legislature has only mentioned the o
class of damages makes it, in my opinion, clear that wu
other claims were intended to be excluded. It seems on
reasonable where the ordinary rights of the purchaser «
so extended and altered for his benefit to assume that
was also intended to modify in some degree the liability ol
the vendor.

I therefore come to the conclusion that the trial Jude
was right in withdrawing this branch of the case from tl
jury.

As to the question of costs, I think that the order of 1)«
trial Judge was, in effect, correct.

Where the defendant pays money into Court with a denii!
of liability and the plaintiff proceeds with the action,

“there are two distinct issues raised namely (a) whetho

the defendant is under any liability to the plaintiff, and

(b) whether the sum paid in is sufficient to cover the lia-

bility, if any. If the plaintiff succeeds in recoverin
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from the defendant an amount which carries costs even

though it is less than the sum paid into court, he succeeds

in the first of those issues and is entitled to the whole
costs of the action down to payment in and the sub-
sequent costs of the issue on which he has succeeded.”

Ann, Prac. (1921), p. 381.

The above statement of the practice under similar rules
to our own was adopted in Powell v. Vickers Sons & Maxim
Ltd, [1907] 1 K.B. 71 and Fitzgerald v. Thomas Tilling,
Ltd. (1907), 96 L.T. 718.

If the plaintiff does not recover more than the amount
paid into Court, the defendant is entitled to the general
costs of the action after the time of payment in, less any
severable costs subsequent to the payment into Court in
respect of any issue on which the plaintiff has succeeded.
Powell v. Vickers, supra; Fitzgerald v, Thomas Tilling, Ltd.
supra; The Blanche, [1908] P. 259; Wagstaffe v. Bentley,
[1902] 1 K.B. 124.

The defendant is prima facie entitled to the general costs
of the action after payment in, but must pay the costs
of any issue on which he has failed even though the issue
is not one going to the whole cause of action. Hubback v.
3ritish North Borneo Co., [1904] 2 K.B. 473; Ridout v.
Green (1902), 87 L.T. 679.

In England since 1913, by a new rule (C. 22, 2, 6), if a
plaintiff does not accept money paid into Court with a
denial of liability, but proceeds to trial and does not recover
more than the sum paid into Court, he shall not be allowed
his costs of the issue as to liability unless the Judge is
satisfied that there were reasonable grovnds for not accept-
ing the sum paid in. We have no such rule here.

In Davies v. Edinburgh Life Ass’ce Co., [1916] 2 K.B.
852, it was held that, while the new rule gave the Judge
power to deprive the plaintifl of his costs of the issue as to
liability, it gave him no power to make him pay the de-
fendant’s costs of an issue on which the plaintiff had suc-
ceeded.

“The effect of that alteration in the rule is to prevent
the plaintiff from obtaining the subsequent costs of the
issue on which he succeeded without the certificate or
expression of opinion from the judge that he is satisfied
that there were reasonable grounds for not accepting the
sum paid in. The plaintiff did not obtain that certificate
in the present case, therefore the plaintiff is unable to

1960 n.a.w.
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obtain the subsequent costs of that issue. But his com.

plaint is, and it seems to me well founded, that this i no

reason why the defendants should have as against Iim

the costs of the issue on which he (the plaintiff) -uc.

ceeded at the trial. They certainly would not have ob-
tained them before this Order of 1913. On the contrary
the plaintiff would have obtained these costs against the

defendants. The effect of the alteration of the rule is (o

prevent a plaintiff obtaining these costs without a corti-

ficate, but it does not give those costs to the defendan<”

Davies v. Edinburgh Life Ass’ce Co., supra, per Swinien

Eady L.J., at p. 855.

In Cook-Henderson Co. Ltd. v. Allen Theatre Co. 1.,
(1919), 49 D.L.R. 503, 12 S.L.R. 519, it was held by this
Court that a defendant who pays a sum of money into
Court with a denial of liability is entitled to his subsequent
costs where the plaintiff recovers only the sum paid in, «nd
the case of Mundy Ltd. v. London County Council, [1916]
1 K.B. 159, is cited as an authority for that proposition

If the effect of that decision is to give the defendant the
costs of the issue upon which the plaintiff succeeded, I have
no hesitation in saying that this Court has no power to
make such an order. The case of Mundy Ltd. v. London
County Council does not support such a proposition, as the
question for decision in that case was one concerning the
bona fides of a notice paying money into Court and denying
liability. The order in the present case should be similar
to the orders made in Wagstaffe v. Bentley, and Davies v,
Edinburgh Life Ass’ce Co., namely, that the plaintiff should
have the costs of the action up to the time of the paymont
into Court, that the defendant should have the gencral
costs of action from that time, and that the plaintiils
should have the costs of the issues found in their favour.

The appeal should therefore be allowed, but as the ap-
pellant failed on the main ground of appeal and only suc-
ceeds on the question of costs, which owing to the decisions
was a doubtful one, there will be no costs of appeal.

Lamont, J.A.:—Under an agreement in writing in form
“A” of the Farm Implement Act, R.S.S. 1920, ch. 128, th¢
plaintiffs agreed to purchase from the defendants one 15
H.P. farm motor for $1850. The motor was delivered, and
the plaintiffs paid thereon $700, and gave their note 1or
$1,150. They also paid $47.50 for freight. The chief pur-
pose for which the motor was purchased was ploughing.
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The plaintiffs tested it at ploughing for four days, but could
not make it work, and so notified the defendants on June
98, 1918, The defendants’ expert then tried to make it
fulfill the warranty as to ploughing, but failed to do so,
with the result that on July 6 the plaintiffs notified the
defendants that they rejected the motor under the proviso
in warranty 2 of the agreement, and asked for a return of
the purchasé money and freight and of the note given for
the balance. The defendants refused to return either the
money or note, and the plaintiffs brought this action in
which, in addition to asking for the rescission of the con-
tract and a return of the moneys paid and the note, they
ask for damages for loss of crop and profits by reason of
the failure of the motor to fulfill the purpose for which
it had been sold by the defendants.

In their statement of defence the defendants set up the
rejection of the motor by the plaintiffs, and they paid in to
Court, with a denial of liability, the $700 paid and $50.44
interest thereon, and the $47.50 paid for freight; in all,
$797.94; and they filed with the Local Registrar the note
for $1,150, to be delivered to the plaintiffs if they accepted
the sum paid into Court in satisfaction of their claim. The
plaintiffs did not accept the money paid into Court, but pro-
ceeded to trial to recover damages in addition thereto. The
trial Judge held that, under the terms of the agreement,
the only claims of the plaintiffs to which effect could be
given were the return of the purchase money paid with in-
terest, repayment of the freight and the delivery up of the
note for cancellation. He accordingly withdrew from the
jury the plaintiffs’ claim for damages, and gave judgment
for the plaintiffs for the amount paid into Court and the
delivery to them of the note. He gave the plaintiffs the
costs of the action up to payment into Court, and the defend-
ants the costs subsequent thereto. The plaintiffs now
appeal.

The first question we have to determine is, whether or
not the purchaser of a motor under an agreement in form
“A” of the Farm Implement Act, who rejects it in accord-
ance with the provisions of the agreement, is limited in his
remedy to a return of the purchase money, the freight paid
by him and the notes given; or whether, in addition thereto,
he is entitled to the consequential damages which, under an
open contract, he could recover by reason of the Sale of
Goods Act.
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Sask. In the first place it will be observed that the agreement
}_A" in question is a statutory agreement, and that, under the
- Act, an agreement for the sale of a large implement, to be
“"‘:f“'“ valid, must be in the statutory form. The form requires (he
Mixyes-  purpose for which the implement is purchased to be stated,
 roLis In this case the stated purpose is “plowing.” Then the
’ Miemae character of the ploughing is more specifically stated in the
‘co.  following warranty :—

“That the engine will, if properly operated, pull upon the
followmg land, N.W, 1} Sect. 25, T. 12, R. 20-3, 2 14-inch
plows in breaking, at a depth of 4 inches; or 3 14-inch plows
in stubble, at a depth of 5 inches.”

Then we have this general provision:—

“The said machinery is sold upon the following expriss
warranties on the part of the vendor:

“l., The vendor warrants that the said machinery il
well perform the work for which it is intended if properly
used and operated.

“Provided, however, that if the purchaser cannot muk
the said machinery perform well the work for which it w.
intended upon a ten days’ trial of the same he shall within
the said ten days or within two days after the expiration ol
the same, give notice in writing to the vendor or to his agcnt
at Regina in Saskatchewan, that the machinery does not
work well. If the purchaser gives such notice the vendor
shall have eight days from the receipt of such notice to
make it perform well the work for which it was intendc.
If within the said eight days the vendor does not make i
perform well such work, either by replacing the parts or
otherwise, the purchaser may either reject said machine:
in which case this contract shall be at an end and he sha!l
be entitled to a return of any moneys paid or notes given
therefor by him and the freight paid by him, or he ma;
retain said machinery and hold the vendor liable for th:
difference between the value of the machine as it is and th:
value it would have had if it had fulfilled this warranty.”

In connection with the agreement embodied in form “A”
must be read sec. 29 of the Farm Implement Act, which
as follows:

“29. Where a contract is made in form A, B or C, as the
case requires, and the said forms are duly completed, th
same shall be taken and held to be the entire contrac
between the parties.”

In view of the fact that the Legislature has declared th:!
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upon the sale of a large implement the contract between the
vendor and purchaser shall be in a certain form, which re-
quires the purpose for which the implement is purchased
to be set out, and which provides that, in case the implement
fails to fulfill that purpose, the purchaser may within a
specified time reject it, and which also provides that, in
case of rejection the purchaser shall have certain remedies,
and where the Legislature has also declared that the con-
tract contained in the form specified shall be the entire
contract between the parties, the intention of the Legisla-
ture, in my opinion, must be held to have been to restrict the
purchaser’s remedies upon rejection to those specified in
the contract.

It seems to me very reasonable that the makers of our
law should say to a farmer purchasing a large implement,
particularly an implement whose adaptation to the needs
of the farmers of this Province is more or less in the experi-
mental stage: “We will fix the terms of the contract to be
used in the sale of a large implement; we will provide that
the purpose for which you buy the implement shall be
stated; we will provide that if it does not fulfill that pur-
pose you may within a specified time reject it, and we will
not allow the vendor to insert any term in the contract by
which your right to so reject it shall be denied or held to be
waived or the time for rejection abridged; but, on the other
hand, if you do reject it, the contract will provide that your
remedies shall be limited to a return of the purchase money
and freight paid and notes given; you will not be entitled
to other consequential damages, which, under the general
law, might be yours under an open contract, which open
contract a vendor of his own free will would, in all prob-
ability, refuse to make.” This is what I think the Legisla-
ture has, in effect, said by the Farm Implement Act, and it
is binding on the purchaser as well as on the vendor.

It was contended that, in any event, the plaintiffs were
entitled to be reimbursed the amounts which they had paid
out for gasoline and oil, and the wages paid to the men em-
ployed in endeavouring to make the motor fulfill the purpose
for which it had been sold. That contention cannot be given
effect to. If the Legislature had deemed it advisable to
require the vendor to reimburse the purchaser for these
out-of-pocket expenses, they would have been included in
the statutory contract. It is a matter entirely for the
Legislature, and not for the Courts. So long as the Legisla-
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Sask. ture limits the purchaser’s remedies to a return of (he of L

CA. purchase money, freight and notes, the Courts must hold 15 ¢

-— that these are all the purchaser can get. is d

Murnocis I am, therefore, of opinion that the trial Judge was righ duti

M,,v,;m. in withdrawing the claim for damages from the jury. trai

Tn::::mr The only other point requiring consideration is the quos- the

Macmixe:  tion of costs. The trial Judge, following the decision of this varl

Co Court in Cook-Henderson Co. v. Allen Theatre Co. (1914, we

49 D.L.R. 503, 12 S.L.R. 519, gave the costs of the action mal

up to the time the money was paid into Court to the pluin- Coo

tiff, and the subsequent costs to the defendant. We are now T

asked to vary the rule laid down in that case, because it is T

not entirely in harmony with the decisions of the English enti

Court of Appeal when that rule in England was identicul plai

with our own. pay

According to the interpretation placed upon the rule by thit

the English Courts, if the defendant paid money into Court the

1 with a denial of liability, and the plaintiff did not accop due
(i this amount but proceeded with the action and established anc

i ' liability, but did not recover a greater amount than the ord
A amount paid in, the plaintiff was entitled to the costs of the the

i I action up to payment and the costs of the issue establishing anc
§ ‘ liability, while the defendant was entitled to the costs of of
it the action after payment in, less the costs of the issue tie
{ i { establishing liability. This necessitated a separation of {h¢ An
B8 issues involved in the action for the purposes of taxation. ma
: g Under the judgment of this Court in the Cook-Henders n nal
LN case, there is no separation of the issues. If the defendant 1
il pays into Court money enough to satisfy the plaintifi' of
[T claim, the plaintiff must either take it with costs up to tha bu
[ time or go on to trial, at the risk of paying costs if it | int
{28 found that he was not entitled to more than was paid in. me

To that extent our decision is out of harmony with the
TEN English decisions. There is, however, nothing in the ru.
(LA requiring us to award the costs in accordance with the Eny th
lish practice, any more than with that laid down in the Cool re
s i Henderson case. Where a rule may be interpreted in mor: th
B2 ways than one, the practice to be adopted is that which |
i B il most convenient and suitable. In the English Courts the
il taxing officers are experts, and no difficulty arises from th:
i necessity of separating the issues on which the parties went
, 1 to trial and allotting the costs of each. In this Province i la
RS 40 is entirely different. Here the Local Registrar of the Cour! ac
is the taxing officer. On grounds of public policy, the office: 4
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of Local Registrar and sheriff have been combined in some
15 out of the 20 Judicial Districts into which the Province
is divided, and the sheriff in these districts performs the
duties of Local Registrar. These sheriffs have no legal
training. To require them to separate the issues on which
the parties went to trial and to apportion the costs of the
various issues, would be to require them to do that which
we know they cannot. Practicability and convenience de-
mand that we follow the simpler procedure laid down in the
Cook-Henderson case.

The appeal, in my opinion, should be dismissed with costs.

Turgeon, J.A.:—In June, 1918, the parties to this action
entered into a contract for the sale by the defendant to the
plaintiffs of a 15 H.P. farm motor, the price being $1,850,
payable $700 cash, and the balance on November 1, 1918;
this balance to be secured by a lien note bearing interest at
the rate of 9%, The motor was shipped to the plaintiffs in
due course, and they made the cash payment and signed
and delivered the lien note. The contract was made (as in
order to be valid it had to be made) under the provisions of
the Farm Implement Act of 1917 (now ch, 128, R.S.S. 1920),
and is in the form “A” prescribed by that Act. The portion
of this statutory form of contract with which we have par-
ticularly to deal reads as follows: “2.” [see ante p. 287.]
And the contract also sets out the fo'lowing: “The said
machinery is intended to perform the following work,
namely, plowing.”

The motor was tested according to the above provisions
of the contract, both by the plaintiffs and by the defendants,
but was found to be unfit for the purpose for which it was
intended. Thereupon the plaintiffs elected to reject the
motor, as the contract entitled them to do, and gave notice
accordingly. The defendants refused at first to admit the
plaintiffs’ right to reject, whereupon the plaintiffs brought
this action. In their statement of claim they asked for
rescission of the contract, a return of the $700 paid by
them and of the note given, and also for the sum of $47.50
paid for freight. In addition they claimed damages in
respect of the following items, viz: (1) loss of profit on the
crop which might have been grown upon the 475 acres of
land they had intended to plough, at $10 per acre, which
land, they alleged, they were unable to cultivate at all on
account of the failure of the motor to do the ploughing;
(2) $31 for wages paid by them to men engaged in testing
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the motor, and (3) $26 for gasoline and oil which they v «d
in trying to make the motor work properly.

The defendants, while denying liability, paid into Court

M"“",."" ' $797.94, being an amount sufficient to cover the cash ;..
Minyea-  ment of $700 made by the plaintiffs, with interest at the
T":_’:::N_ rate of 5%, and $47.50, the sum paid by the plaintiffs (o
Macmne  freight, and they filed the plaintiffs’ lien note for $1,150 in
Co. Court, to be handed back to the plaintiffs in case (o
accepted the amount paid in in satisfaction of their claim.
The defendants alleged that, in any event, the plaintiis,
having elected to reject the machinery and put an end 1o
the contract, were not entitled to claim any other roliof
than that expressly set out in the contract, and consequently
were not entitled to claim for the sums paid for wages :nd
for gasoline and oil, or for damages for the probable loss of
crops. As to this last item they also contended that il
damages claimed under this head were too indefinite and too
remote and could not be attributed to the failure of their

engine to do the ploughing.

At the conclusion of the plaintiffs’ case counsel for 1
defendants withdrew the denial of liability which acco
panied the payment made into Court, and asked the triul
Judge to withdraw the rest of the plaintiffs’ case from 1
jury. This was done, on the ground that, by the terms oi
the contract, the plaintiffs, having elected to reject i1
machinery, were entitled to recover only the money paid |,
them on account of the purchase price, the lien note givin
to secure the balance, and the amount paid for freight. 1!
trial Judge ruled that, in any event, the damages claime!
for loss of crops were too Femote, and that they could not
reasonably be attributed to the failure of the defendant
motor to plough the land.

On this appeal we have to decide whether the purchasc:
of a farm implement, having rejected the implement upon
its turning out to be unfit for his purposes, is restricted 1o
the remedies specifically set out in the contract, or whethor
he may, in addition, recover damages for any loss he ma
have met with and which would not have occurred if the
implement had proved fit for such purposes. In this con
tract we find an express statement that this machinery
intended for the purpose of ploughing and an express wa:
ranty that it is fit for such purpose. There is no doubt that
at common law, and later under the codification containe!
in the Sale of Goods Act, the buyer under an open contrac:
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would be entitled, upon the machine proving to be unfit for
ploughing, to reject it and throw it back upon the seller’s
hands, and to receive back the money paid by him for the
machine, and also to recover the expense, if any, incurred
in freighting and keeping it, and damages for the loss of
profits which could reasonably have been expected to flow
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to him if the machine had complied with the warranty (or Tisesnine

rather condition) of fitness. Section 49 of the Sale of Goods
Act provides the damages which may be recovered in the
case of non-delivery of goods by the seller, and a seller .. ho
delivers goods which are not in accordance with the contract
in such a degree as to entitle the buyer to reject them, is in
the same position as if he had failed to deliver any goods at
all. An explanation of this principle will be found at p. 1124
of the 6th Ed. of Benjamin on Sales, where the author
refers to the well-known case of Heilbutt v. Hickson (1872),
L.R.7C.P. 438; 41 L.J. (C.P.) 228, and the more recent case
of Molling v. Dean & Son (1901), 18 T.L.R. 217.

I may say here that, notwithstanding the use of the word
“warranty” in the contract made between the parties, I am
of opinion that the provision regarding the capacity of the
engine to perform the ploughing referred to would, in case
this contract were governed by the Sale of Goods Act, be a
condition and not a warranty within the meaning of sec. 51
of the said Act. (See sec. 13, sub-sec. 2.)

In this case we have to deal with a contract wherein the
parties have expressly set out what is to occur upon the
purchaser rejecting the machinery on the ground of unfit-
ness. The contract says:—

“The purchaser may either reject said machinery, in
which case this contract shall be at an end and he shall be
entitled to a return of any moneys paid or notes given there-
for by him and the freight paid by him, or he may, etc.”

The question to be determined is whether the use of this
language excludes the recovery of damages such as were
held to be recoverable in Heilbutt v. Hickson, supra, and
holds the buyer down to a refund of his purchase money and
his disbursements for freight. I am of opinion that it does,
and that the trial Judge was right in his disposition of this
branch of the case.

Before going further, I wish to make note of two points
that should be cleared up. I do not wish to be understood
in this judgment as expressing any opinion on the inter-
pretation of similar language if used by parties in the mak-
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ing of a contract not coming within the provisions of 11,
Farm Implement Act. Nor do I wish to be considered ..
holding that a buyer in a contract made under the I'uy
Implement Act would have no remedy in damages
accordance with sec, 49 of the Sale of Goods Act, agai
the seller if the latter wrongfully neglected or refused 1
deliver the goods at all. I do not think it is necessar:
decide either of these points in the present case, an
refrain from doing so. The only general proposition wh

I believe it necessary to state is, that where in the case o/ ;
farm implement it is found, in regard to any particul,
point, that the Farm Implement Act is expressly or i
pliedly in conflict with the Sale of Goods Act, the forn:
must prevail over the latter (this, of course, requires 1
elaboration) ; and as I find that the former Act was intend. |
to cover the whole question of the rights of the parties a1
ing upon the rejection of the goods by the buyer after tri.l,
I am of opinion that no other rights accrue to them.

The contract is in form “A” in the schedule to the A
Being a contract for the sale of what is described in 1l
Act as a “large implement,” it had to be in form “A”
order to be a valid contract. Section 12 of the Act is .
follows :—

“12. No contract for the sale of any large implem:
shall be valid and no action shall be taken in any court 1
the recovery of the whole or part of the purchase price
any such implement or of damages for any breach of an:
such contract unless the said contract is in writing, and
form ‘A,’ and signed by the parties thereto.”

This form “A” contains the warranties given by the v«
dor and the agreements entered into by the purchaser, i
sets out the remedies which accrue in certain cases up
the default of the one or the other of the parties. A
then we have sec. 29 of the Act, which applies to the who!
contract, and which says:—

“29. Where a contract is made in form A, Bor C, as 1}
case requires, and the said forms are duly completed, (!
same shall be taken and held to be the entire contruc!
between the parties.”

In my opinion the Legislature in enacting the Farm Im-
plement Act, which it did for the first time in 1915, intende!!
in so far as the foregoing matters are concerned, to sett!
absolutely the respective rights and obligations of tin
parties. In order to arrive at the true meaning and inte:!
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of the Farm Implement Act, it is necessary to proceed in
the manner first laid down in Heydon's Case (1584), 3 Co.
ep. 7, 76 E.R. 637, and referred to from time to time in a
long list of decisions ever since, as, for instance, in In re
Mayfair Property Co.; Bartlett v. Mayfair Property Co.,
[1898] 2 Ch. 28, 67 L.J. (Ch.) 337. In this judgment I find
the following paragraph, at p. 35:

“In order properly to interpret any statute, it is as neces-
sary now as it was when Lord Coke reported Heydon's Case
(1584), to consider how the law stood when the statute to
be construed was passed; what the mischief was for which
the old law did not provide; and the remedy provided by the
statute to cure that mischief., The Companies Act, 1879,
was passed in order to remedy some defects in the law relat-
ing to unlimited companies, and which defects, although
long known to lawyers, startled the public when the City
of Glasgow Bank stopped payment in 1878, etc.”

We know, then, that all matters pertaining to the sale of
farm implements, and particularly of “large” farm imple-
ments, such as traction engines, grain separators, engine
ploughs and engine discs, have been for many years matters
of great concern to the people of this Province, on account
of the paramount importance of the farming industry and
of the great importance in the business and home life of the
average farmer of any contract whereby he undertook to
purchase such an implement. Case after case came before
the Courts wherein it was made evident that the provisions
of the Sale of Goods Act and of the common law were inade-
quate to establish an equitable basis of contract between the
farmer and the vendor, on account of the great difference in
education, business training, and legal knowledge which ex-
isted between the parties. The result was that a great
number of these large gasoline and oil engines, still in their
experimental stage, were sold to farmers under contracts
which put all the risks involved in the experiment upon the
farmer and none upon the vendor. For an example of the
conditions which I am now describing, I may refer to the
remarks of Idington, J., and of Brodeur, J., of the Supreme
Court of Canada, in the case of Ozias v. Reeves & Co. (1911),
1 W.W.R. 517. The remarks of Brodeur, J., are practically
a suggestion that the Legislature should intervene in this
matter as it had done in other cases, as, for instance, in the
case of insurance contracts. As a result of the situation
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known to exist, the Legislature of Saskatchewan adoyied
the present law in 1915.
It appears to me that one of the objects of the Act wus
M“:,"‘"“' to provide a basis upon which the experiment necessar: 1,
Minzes-  determine the real as distinguished from the theoretical
POLIS capacity of any of these large implements might be con-
T.'\',':"l:‘l':: ducted without imposing undue hardship upon either of the
Co. parties in case of an unfavourable result. A perusal of 11
cases which came before the Courts for determination, und
of which the aforesaid case of Ozias v. Reeves is but an
instance, will shew that, beyond all doubt, this question of
the capacity of an implement, the manner in which it is to
be tested, and the purchaser’s rights upon the implemnt
proving to be unfit, was the most fruitful cause of contro-
versy, and that, invariably, the contract entered into by 11.¢
parties and which the Courts had to recognise, was to th¢
entire disadvantage of the purchaser. And always thor
was apparent the great practical and mechanical difficuli,
of anybody being able to say in advance that a given imp!
ment would work satisfactorily when put to the test m
actual ploughing or threshing. The result was that,
many cases, the farmer was left with an implement on }is
hands which did not suit his purposes, which he wouid
gladly have returned, but which on account of his contruct
he had to keep and pay for; his sole remedy, if any, being
a doubtful suit for damages. There is no doubt, in 1
opinion, that the main object of the Act was to remedy th -
situation by stipulating, in express terms, what conditions
should prevail between the parties in regard to this m
important feature of the contract.
The statutory provisions which we have under conside:
tion here seem to contain a frank recognition of the dil
culties involved. First, the purchaser has 10 days in whic!
to try the machine; if this trial proves unsuccessful, th
vendor has 8 days in which to remedy the defect and o
make the machine work; if he does not succeed within th:
8 days, the purchaser may reject the implement, in whic!
case, the clause says, “the contract shall be at an end and
he (the purchaser) shall be entitled to a return of an
moneys paid or notes given therefor by him and the freigh!
paid by him.” The clause further goes on to provide that,
if the vendor succeeds in making the machine work an!
the purchaser’s failure to do so is found to be due to hi:
own improper management or want of skill, the vendor shall
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be entitled to recover his expenses from the purchaser. No
provision is made for having the purchaser reimbursed his
running expenses by the vendor in the contrary case, and I
cannot believe, under the circumstances, that the omission
was not intentional. It cannot, it seems to me, be treated
as an oversight. The provision as a whole is substantially
in favour of the purchaser, as it alters very considerably the
conditions which existed during the time that freedom of
contract prevailed and the contracts entered into were pre-
pared solely by the vendor. And the same may be said of
the statute in its entirety. It is reasonable to assume,
therefore, that the Legislature, in imposing such a contract
upon the vendor, intended at the same time to limit his
obligations by express words. If I am right in my view of
the matter, the plaintiffs are not entitled to recover the
sums claimed for wages paid to workmen, for gasoline and
oil, or on account of the loss of crops, but the judgment
appealed from awards to them all they are entitled.

We next have to deal with the question of costs. Under
the judgment given, the appellants recover the amount paid
into Court, and no more, and the trial Judge awards the
costs of action subsequent to such payment to the respond-
ent. The appellants contend that this order should be
reversed and the appellants allowed their costs upon the
issue of liability, which was found in their favour. The
payment in was made under the provisions of Rr. 196 and
201. Upon the argument, counsel for the appellants ad-
mitted that the decision of this Court in Cook-Henderson
Co. v. Allen Theatre Co., 49 D.L.R. 503, 12 S.L.R. 519,
stood in his way, but he asked us to find that that case was
wrongly decided, and to follaw instead the rule laid down
in Wagstaffe v. Bentley, [1902] 1 K.B. 124, and in several
other English cases cited by him, all of which were decided
when the language of the English Rule of Court was identi-
cal with our own, and which no doubt differ in effect from
the decision in the Cook-Henderson case. The English cases
in question decide that, where payment in, is made with a
denial of liability and the plaintiff proceeds with the action
and establishes the defendant’s liability but does not recover
more than the sum paid in, the general costs of the action,
after the payment in, go to the defendant, but that the
plaintiff is entitled to his costs upon the issue of liability
found in his favour. The judgment of this Court in the
Cook-Henderson case is very brief and does not set out the
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facts at length. Enough can be gathered from the repo:t,
however, to make it clear that, although the plaintiff in 1} 4
case succeeded in establishing the defendant’s liability, 11
Court, nevertheless, refused to allow him his costs upon tht
issue. The effect of this decision is to establish the rule
that, whether the payment into Court is made with or wii -
out a denial of liability, the plaintiff must either accept (¢
sum so paid in or lose all the subsequent costs of the action,
unless he recovers more than such sum, regardless of
whether the issue of liability is found in his favour., And
I may say here, in passing, that, whether it agrees with e
English decisions or not, this rule appeals very strongly
my judgment, as it must tend to discourage the pursuit of
litigation upon questions which very often are of purcl
academic interest. We are asked to reverse this rule becaus
the decision in question upon an important point of practicc
is at variance with the decisions of the Court of Appeal in
England upon the same point. It may very well be that t}
decision which is now being questioned does not commend
itself to the judgment of all those who analyse it, and some,
no doubt, may be convinced that it is based upon an erron
eous view of the law, more particularly as it cites in suppo:t
of its conclusions the case of Munday Ltd. v. London Coun!
Council, [1916] 2 K.B. 331, which, it must be admitted, was
decided under an amendment to the English Rule made i1
1913 not contained in our rules. But there are doubtle
many decisions of Courts of Appeal which do not commend
themselves to universal approbation. Nevertheless, it would
be a very serious thing, indeed, if decisions which purpo:
to establish the law and the practice, and to settle the righ!-
of litigants according to fixed rules, were to be set asid
merely because the Court sitting to-day may be led to b
lieve that the Court sitting two years ago ought to ha.
decided otherwise. More particularly is this true when th:
decision in question is the unanimous decision of the Court,
as was the case in Cook-Henderson Co. v. Allen Theatre Co..
supra, and was delivered after the decisions of the Engli<h
Court of Appeal now cited against it. This whole question
was discussed at length in recent years in the followiny
cases: Stuart v. Bank of Montreal (1909), 41 Can. S.C.1.
516, per Anglin, J.; Read v. The Bishop of Lincoln, [1892]
A.C. 644; and London Street Tramways v. London Count)
Council, [1898] A.C. 375. I think the rule to be gathercd
from these cases is that this Court should follow its own
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previous decisions where rights of property or matters
determining the payment of money are involved.

Counsel for the appellants cited in support of his conten-
tion the case of Rex v. Hartfeil (1920), 55 D.L.R. 521,
16 Alta. L.R. 19, where a majority of the Appellate Division
of the Supreme Court of Alberta overruled a previous
decision of its own. The decision in the Alberta case was
upon a point of criminal procedure, where, obviously, dif-
ferent considerations apply, as was pointed out in the judg-
ments rendered.

I think, therefore, that the appeal must fail upon the
question of costs as well as upon the main issue, and that,
upon the whole case, the appeal should be dismissed with
costs,

Appeal dismissed.

McKINNON v. BROCKINTON,
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton and
Dennistoun, JJ.A. April 20, 1921,

NSale (§HLO—=72) — Of goods — Fraud — Repudiation — Rights of
Parties,

\ party induced by fraud to enter into a contract for the purchase
of goods may repudiate the contract if he does so promptly
after discovery of the fraud and is in a position to return what
he received in the same condition as that in which he received
it. A representation that a traction engine is a 22 horse power
engine when to the knowledge of the vendor it was only 16
horse power is fraud within the above rule, and repairs made
to the engine while in the possession of the purchaser which
enhance its value do not preclude repudiation upon learning
of the fraud.

|Lagunas Nitrate Co. v. Lagunas Syndicate, [1899], 2 Ch. 392;
Addison v, Ottawa Auto & Taxi Co. (1913), 16 D.L.R. :
30 O.L.R. 61, referred to.)

APPEAL by the defendant from the judgment at the
trial in an action to recover the price of a second-hand trac-
tion engine. Reversed and action dismissed.

J. F. Kilgour, K.C., for appellant.

S. H. McKay, for respondent,

Perdue, C.J.M., and Cameron, J.A., concur.

Fullerton, J.A.:—The plaintiff sues to recover $800, the
price of a second-hand North-West Traction Engine sold by
the plaintiff to the defendant. The main defence is that
the sale was induced by false and fraudulent representations.

Both plaintiff and defendant are farmers. Plaintiff had
been operating a gasoline engine and 28-inch separator. He
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wanted to put on a self-feeder, and as his gasoline eny ¢
CA. was not powerful enough to operate the separator with
—_ self-feeder, he decided to purchase a second-hand steam

McKinxox  gine, He spoke to one Maxwell, who told him plaintiff |

Bao ,;‘,'\.,‘,,, a second-hand engine for sale—in fact, plaintiff had pre.i-
ously employed Maxwell to sell the engine. The defend:,
and Maxwell together went to the plaintifi’s farm, whore
the sale of the engine was arranged. The plaintiff mad
number of representations respecting the engine, but the
most material one was that it was 22 horse power. Plaint (i
agreed to put the engine in shape for threshing, and shor |\
afterwards Maxwell, who had been employed to fix up
engine, delivered it to the defendant at his farm. Defend.
started it up and used it for threshing 1514 days. Ir
the very start it proved unsatisfactory in every way; v
continually breaking down and requiring repairs. The m
trouble appears to have been with the slide valve, wh
was worn and allowed steam to pass through causing b
pressure and thereby reducing the efficiency of the engi
There were other defects. The main shaft was out of round
cross head guides and eccentric worn and tubes and s
bolts in the boiler leaking.

The result was that it was impossible to keep a head
steam sufficient to operate the separator properly. I
defendant was put to expense in repairs and by reason «
loss of time.

After operating 14 days defendant attempted to thr
rye, but found that the engine had not sufficient power
run the separator. He then hired another engine to co
plete his threshing.

The contention of the plaintiff is that the defendant h
ing operated the engine for 151} days must be assumed
have accepted it and cannot now repudiate the contract.

If the only question here was the failure of the plaint !
to fulfill his collateral contract to put the engine in shaje
for running I think there can be little doubt that the con
tention of the plaintiff would be correct and that the onl
remedy defendant would have would be damages for breu
of that contract.

There is, however, the further question of the false and
fraudulent representation with regard to the horse pow:r
of the engine. The engine was delivered about Septem!r
9. In October the defendant discovered that one Bent hud
previously owned it, and from him he learned that the cn-
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gine was only 16 horse power. Defendant thereupon by
letter repudiated the contract.

The trial Judge finds as a fact that the engine was only
16 horse power, and that the plaintiff knew that fact when
he represented to the defendant that it was 22 horse power.
He further finds that it was only after seeing the plaintiff
in the latter part of October that he (the defendant) was
informed by Bent, that he had bought it as a 16 horse power.

The contention of the defendant, therefore, is that he had
elocted to rescind within a reasonable time after discovering
that the representation was false and that he can return the
engine in the same, if not better, condition than he re-
('4‘i\ \’(l lt.

The authorities are clear that a party induced by fraud
to enter into a contract for the purchase of goods may
repudiate the contract if he does so promptly after the dis-
covery of the fraud and is in a position to return what he
received in the same plight as that in which he received it.
Benjamin on Sale, 472; Clarke v. Dickson, ete. (1858), EL
Bl. & El 148, 120 E.R. 463 ; Street v. Blay (1831), 2 B. & Ad.
156, 109 E.R. 1212; Urquhart v. Macpherson (1878), 3 App.
Cas. 831.

The defendant here promptly repudiated the contract
after he discovered the fraud, and is entitled to have the
contract rescinded.

1 would allow the appeal, set aside the judgment and dis-
miss the action with costs of the trial and of this appeal.

The counterclaim should be dismissed without costs. The
defendant had the use of the engine for 14 days, which
would about cover the expenses and loss of time caused by
the breach of the plaintiff’s contract to put the engine in
shape for threshing.

Dennistoun, J.A.:—The plaintiff in this action has sued
tu recover the price of an engine sold to the defendant.

The trial Judge has directed judgment to be entered for
$800 on the plaintiff’s claim and for $650 on the defendant’s
counterclaim as damages for false and fraudulent repre-
sentations,

The defendant appeals, alleging that he is entitled to
rescission, which the trial Judge was apparently willing to
grant, had he not been under the impression that the de-
fendant had by delays and laches lost his right to avoid the
contract,

The misrepresentation that the engine was of 22 horse

20—60 n.L.R.
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power was the most serious of several made by the plain
He knew it was false when he made it, and he induced
defendant to act upon it and to burden himself wit
machine which was a source of trouble and loss for 15 .y«
until it was discarded.

The trial Judge finds that it was not until the later
of October that the defendant learned that the engine
but 16 horse power, and that all his efforts to make i
the work he had a right to expect it to do, were useless.

On November 6 the defendant wrote the plaintiff “As
engine was misrepresented we will not keep it and wish
would remove same.” The trial Judge was in error in s
ing that this letter was not written until November 26. Iy
election to rescind the contract was made within a fv
days after the fraud was discovered, and in my hun)
judgment there was no waiver of the right to rescind, nor
any election express or implied to affirm the contract
claim damages for deceit.

The right to rescind is expressly claimed by paras. 8
9 of the statement of defence and damages for deceit
claimed only in the alternative.

“A fraudulent misrepresentation, or as it is better cullud
deceit, consists in leading a man into damage by wiliully
or recklessly causing him to believe and act upon a fal -
hood. A representation in order to be fraudulent must be
one (1) which is untrue in fact; (2) which the defend:nt
knows to be untrue or is indifferent as to its truth; (1)
which was intended or calculated to induce the plaintiff
to act upon it; and (4) which the plaintiff acts upon and
suffers damage.” Kerr on Fraud, 5th ed. p. 19.

All of these elements of deceit are present in the casc at
Bar as found by the trial Judge.

“If it can be shown that the party defrauded has at uny
time after knowledge of the fraud either by express words
or by unequivocal acts affirmed the contract, his election is
determined forever. The party defrauded may keep the
question open so long as he does nothing to affirm the con-
tract. . . . As long as he has made no election he re-
tains the right to determine it either way subject to this.

..”" Kerr on Fraud, pp. 10-11,

There is no evidence of any act of affirmation or election
on the part of the defendant which I have been able 10
discover. He was not put to his election until he had know-
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ledge of the fraud, and he acted promptly and with decision
on discovery of it.

It is generally stated that a repudiation of a contract on
the ground of misrepresentation is only competent to the
party misled where restitutio in integrum is possible, that
is where the parties can be restored to their original posi-
tion as before the contract, for it is a rule that “where a
contract is to be rescinded at all it must be rescinded in
toto, and the parties put in statu quo.” Thus anything rc-
ceived under the contract must be returned or tendered to
the other party. But the rule must not be taken tco
literally, and as imposing on the party seeking to avoid the
contract an absolute obligation in all events to restore th
other party fully to his original position. There will be n»
such obligation where the status quo ante has been change '
or modified, either by some cause for which the party seel-
ing relief is not responsible, or by the legitimate exercis:
of the rights given him by the contract. See Benjamin on
Sale at p. 442,

The defendant during the short time he used the engin
expended $74.25 upon repairs, and it is apparently in con-
dition as good as, or better than when the sale was effected.

I think the sale should be set aside. The engine reverts
to the plaintiff who will receive as compensation for its
use the money and labor expended by the defendant upon it.

The use to which the engine was put was only such as was
contemplated by the contract and the conduct of the de-
fendant throughout the transaction is found to be “per-
fectly candid and upright.”

I refer to Lagunas Nitrate Co. v. Lagunas Syndicate,
[1899] 2 Ch. 392, at p. 456 ; Addison v. Ottawa Auto & Taxi
Co., (1913), 16 D.L.R. 318, at p. 324, 30 O.L.R. 51; and th:
cases therein referred to by Meredith, C.J.0.

Section 58 of the Sale of Goods Act, R.S.M. 1913, ch. 174,
is as follows :—

“The rules of common law, including the law merchant,
save in so far as they are inconsistent with the express
provisions of this Act, and in particular the rules relating
to the law of principal and agent and the effect of fraud,
misrepresentation, duress or coercion, mistake or other in-
validating cause, shall continue to apply to contracts for the
sale of goods.”

I would allow the appeal with costs, and dismiss the action
with costs, and the counterclaim without costs.

Appeal allowed.
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REX v. CANADIAN PACIFIC WINE CO.

British Columbia Court of Appeal, Macdonald, CJ.A., M
@Galliher, McPhillips and Eberts. JJ.A. April 9, 1921,

Certiorari (§1.A—9)—British Columbia Prohibition Aect, 6 G\,
1916, ch, 49—Right of Company to Writ of Certiorari or A
Under—Sections 53 and 54 as Affecting Right.

Sections 53 and 54 of the British Columbia Prohibition A
Geo. V. 1916, ch. 49, do not take away the right of an
porated company to a writ of certiorari or the right of «
because of the incapacity of the company to make the affi(
required by the sections.

[ Bank of Montreal v. Cameron (1877), 2 Q.B.D. 536, distingui

APPEAL by accused from the judgment of Morriso
sustaining a preliminary objection to the granting of a  rit
of certiorari in proceedings under the British Columlia
Prohibition Act. Reversed.

C. Wilson, K.C., for appellant.

S. 8. Taylor, K.C., for respondent.

Macdonald, C.J.A.:—This is a proceeding under the Ivii-
ish Columbia Prohibition Act, 6 Geo. V. 1916 (B.C.), ch. 19,
The information was laid by a police officer on July 19, 1920,
charging the appellant with unlawfully keeping liquor ior
sale. The complaint was tried before a magistrate, jur-
suant to the provisions of the Summary Convictions Act,
5 Geo. V. 1915 (B.C.), ch. 59, a provincial enactment. 'Ihe
appellant was fined and a large stock of liquor found on its
premises was, by the magistrate, declared to be forfeited to
His Majesty. The appellant then moved before a Judge of
the Supreme Court for an order nisi directed to the respond-
ent to shew cause why a writ of certiorari should not issue
to bring up the conviction. Preliminary objection was takn
by counsel for the respondent because of the absence of un
affidavit on the part of the appellant as required by sec. 53
of the Prohibition Act.

The appellant’s contention is, that that section is not
applicable to a corporation seeking the writ. It enacts that
no writ of certiorari shall issue to quash a conviction unless
the party applying shall produce an affidavit “that he did
not by himself, or his agent, servant or employee, or by any
other person, with his knowledge or consent, commit the
offence.” Section 54 of the same Act takes away the right
of appeal “unless the party appealing . . . . shall make an
affidavit” to the effect above set out.

Now while, if it stood alone, a plausible and not uncon-
vincing argument might be founded on sec. 53, to bring cor-
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porations within its terms, that cannot be said of sec. 54,
its sister section, dealing as it does with a similar right or
privilege in unequivocal language. The one section takes
away, unless the condition be fulfilled, the right to the writ,
the other the right of appeal. I cannot think that it was the
intention, while giving individuals the right of appeal, to
deprive corporations thereof because of the incapacity of a
corporation to make the affidavit. Nor can I think that it
was intended that corporations should be doomed to be
within the purview of the one and not of the other, I think,
therefore, that the Legislature had not corporations in mind
when enacting the two sections,

What then is the result? Are corporations deprived of
these remedies? In Bank of Montreal v. Cameron (1877),
2 (0.B.D. 536, the Court of Appeal denied the benefit of the
rule in question there to a corporation, but in that case the
benefit did not exist outside the rule, while here the right to
apply for the writ, and the right of appeal, existed independ-
ently of secs. 53 and 54 and still exist unless taken away by
them. It, therefore, follows that if corporations are not
within the purview of these sections, as I think they are
not, the preliminary objection should have been over-ruled.

The application for the writ not having been heard on its
merits, I think the order for the writ should be made,

I would allow the appeal.

Martin, J.A. (dissenting), would dismiss the appeal.

Galliher, J.A.:—1 take the same view as Macdonald,
(.J.A., whose reasons I have had the advantage of reading,
in which I concur,

McPhillips, J.A. (dissenting), would dismiss the appeal.

Eberts, J.A., would allow the appeal.

Appeal allowed.

CAMPKIN v. WALLER.

Saskatchewan Court of Appeal, Hauitain, C.J.8,
Turgeon, JJ.A: June 13, 1921,

Brokers (§11L.B—12) —Sufliciency of Broker's Services—Letter from
Owner Acknowledging Broker's Right to Commission — Pur-
chasers Denying that Broker was Inducing Cause of Sale,

Where land has been listed with a real estate agent for sale at an
agreed commission, and a prospective buyer of his, on deciding
not to buy, tells another party about the property, with whom
the agent enters into negotiations and to whom a sale is
eventually made, the owner of the property during the negotia-
tions writing the agent and asking him to “put the commission
on them instead of me,” and so acknowledging his right to a
commission on the sale, the agent is entit'ed to the agreed com-

Lamont and
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Sask. mission although the purchase money was not paid over to '
- and the purchasers deny that he was the inducing cause of t/..ir
C.A, buying the property.

[See Annotation, Real estate agent's commission, 4 D.L.R. 531

APPEAL by plaintiff from a judgment dismissing an
action to recover the commission on the sale of land. Ile.
versed.

A. G. Mackinnon, for appellant.

A, Casey, K.C., for respondent.

The judgment of the Court was delivered by

Lamont, J.A.:—This is an appeal from a judgment « s-
missing the plaintiff’s action for $900 commission on (he
sale of land.

That the defendant listed his land for sale with the plan-
tiff, who is a real estate agent, is admitted. That his com-
mission was to be 3%is also admitted; so is the fact that a
sale was made of the land to J. S. King.

The defence is that the plaintiff did not find the purcha:or,
The evidence shews that, pursuant to the listing, the plain-
tiff in June obtained a Mr. Collins as a prospective purcha-cr,
and took him to Whitewood, where the defendant lived, to
inspect the farm. Negotiations with Collins continued
through the summer, but Collins felt that he could not put
up the cash payment of $10,000. In September the defend-
ant reduced the price of the farm to $30,000, with a cush
payment of $5,000, but about that time, Collins says, things
were not looking very well and he decided not to buy. In
the meantime Collins, or one of his sons, had told the Kings,
who were neighbours, about the visit of Collins and Camp-
kin to Whitewood with a view of purchasing the defendant s
property. On or about October 18, Mrs. King, the mother
of J. S. King, telephoned to the plaintiff and asked him il
the Waller place at Whitewood was sold. The plaintiff tol.l
her that it was not, and asked her if she would consider
purchasing it. She replied that she would not look at the
place so long as Mr. Collins was considering it. The plainti(f
says that after Mrs. King telephoned he arranged with
Collins to come in, which he did that night and announcc
definitely that he would not buy the farm. The plaintiil
also says that next morning he telephoned Mrs. King that
Collins was out of the proposition, and that she agreed to yo
to Whitewood and look at the place. On October 19, M: .
King and her son John visited the defendant’s place an
looked over the land, but the defendant asked a cash pa; -
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ment of $10,000, and no deal was made. The Kings went to
look at other properties before returning home. On October
20 the defendant wrote the plaintiff as follows:—

“Dear Mr, Campkin:

We had a visit from Mrs. King and her son John on Tues-
day, the 19th instant. When we had shewn them around
the farm and buildings I asked them what they thought
about it. Mrs. King said they could not say anything till
another son would pass his opinion, and he would come
down and see the place.

I made a big mistake in telling them they could have the
furniture, but as you know we have made a great reduction
in the price of the property, I thought you would have put
your commission on. but you said nothing to them and the
property is cheap enough. Could you put your commission
on them instead of us. I don’t think it would be out of
place; I told them I wanted $10,000.00 down and the balance
in ten (10) instalments at 6 p.c., so do the best you can;
kindly don’t forget to tell them about the furniture; I do
hope you will succeed in selling the property, as I am just
about all in at times.”

When the Kings returned home the plaintiff telephoned
to them in reference to the Waller place; in fact Mrs, King
says he telephoned so persistently that it became a byword
in the family. He also went to see them in reference there-
to, but Mrs. King said there would be nothing doing until
her other sons had seen the place. She also told the plaintiff
that the terms asked by Waller were different from the ones
he had given. her, Whether this conversation took place
while the plaintiff was at the King’s or over the telephone,
is not clear. The plaintiff says that when Mrs. King told
him that the cash payment had been increased to $10,000,
she also said that they could not buy with such a large cash
payment. He says he told her that they probably could get
the place for a cash payment of $8,000, to include the furni-
ture, and that she asked him to get into communication
with the Wallers to see if they would accept $8,000 cash,
and, if they would, her other sons would go down the follow-
ing Saturday to see the place. He says he called up Mrs.
Waller, and she said to let them come down. Mrs. King
denies this conversation, and the trial Judge has stated that
where the evidence of the plaintiff and that of the Kings
conflicted, he would accept the evidence of the Kings. There
was, however, put in evidence a letter written by the plain-
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tiff to the defendant on October 23, which corroborates, |
some extent at least, the story of the plaintiff. It i
follows :—

“Dear Mr. Waller:

I duly received yours of the 20th instant.

As I telephoned Mrs, Waller this morning, the two K
boys are going down on the train with a view to looki;
over the farm again to-day, and if it should prove satisi:. -
tory they will pay $8,000 cash and the balance arrang: |
but this is to include furniture,

P.S.—In regard to the commission. I have found it m
unsatisfactory to add a commission, or a price, after a p:
has been quoted and, in addition to that, have never m:
any deals of real estate in which the purchaser had to p
the commission. It is for that reason I have the flat ru
of 3% for all.”

The King boys went down to see the place, and a sale v
agreed upon, with a cash payment of $8,000. It is admit!
that the morning after their return the plaintiff telephon
J. 8. King, was informed that arrangements had been ¢
cluded, and suggested that King come to the plainti
office and make a deposit. This was not done, because M
King told her son to have nothing to do with the plaint
In his evidence, J. S. King testified that, iu 'alking the mui
ter over with the plaintiff in the first instance, his mot!
was doing so with a view of getting the land for him. 1|
also testified that on their first visit, on October 19, h
mother discussed with the Wallers the position of the plai:
tiff in respect to the matter, and was informed that tl¢
plaintiff had nothing to do with the sale.

Under these circumstances, is the plaintiff entitled 1.
recover? The defendant’s letter of October 20 shews thu
he had inquired from the Kings if the plaintiff had sail
anything to them about his commission, and was inform«
that he had not. Having been made aware that the plaintif!
had not mentioned his commission to the Kings, it would,
I think, be a fair inference that he ascertained just wha
the plaintiff had said, but, in my opinion, it is immateria
whether he did so or not. He knew that the Kings had see
the plaintiff as the defendant’s agent, otherwise there would
have been no talk of the plaintiff’s commission ; and, knowin
that, the defendant wrote the letter of October 20, askin:
the plaintiff to put his commission on the Kings instead o!
on himself. That letter, in my opinion, is a clear admissio
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that the plaintiff would be entitled to a commission in case
a sale to the Kings was made.

It was suggested, in argument, that the letter was written
under a mistaken belief that the plaintiff had secured the
Kings as purchasers. If the defendant was not aware of the
true facts when he wrote that letter, he could have gone
into the witness box and said so. This he did not do, and we
cannot assume that he was in any way misled. The letter
was written after the defendant himself had failed to close
a deal with Mrs, King and her son, and it instructed the plain-
tifl to do his best to close the deal. That he was persistent
in so doing, Mrs. King admits; and a sale was eventually
made. Whether the closing of the deal was due to the per-
sistence of the plaintiff, or solely to the desire of the Kings
to acquire the land, is, in my opinion, immaterial under the
circumstances. Under the letter, the defendant impliedly
agreed to pay the plaintiff his commission if the Kings pur-
chased, and he cannot escape that obligation because the
Kings now say that the plaintiff was not the inducing cause
of their buying the land.

The appeal should be allowed with costs, the judgment
below set aside, and judgment entered for the plaintiff for
his commission and costs.

Appeal allowed.

PITTZEN v. SHOKLUK,
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and
Beck, JJ. June 22, 1921,

Negligence (81.C—69) —Exposed Excavation on Unenclosed Lands
~Knowledge of Licensee as to Condition—Injury to Cattle of—
Damages,

A bare licensee on the premises of another must take the premises
as he finds them, but the owner of the premises owes him a
duty not to keep in existence any secret or hidden trap not
discernible to the licensee even if it was in existence hefore
permission to enter was given. Such licensee cannot recover
damages for injury to his cattle by falling into an exposed
excavation even though in the nature of a trap which he had
full knowledge of and had helped to create,

[Thyken v. Excelsior Life (1917), 34 D.L.R. 533, followed; See also
Annotations, 1 D.L.R. 240; 6 D.L.R. 76.]

APPEAL by defendant from a District Court judgment
in an action for damages for injuries caused to plaintiff’s
cow, by its falling into an excavation on defendant’s land.
Reversed.

H. 8. Patterson, for appellant,

W. J. Mellican, for respondent.
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The judgment of the Court was delivered by
Harvey, C.J.:—This is an appeal by the defendant from

. McNeill, Dist. Ct. J.

The plaintiff and defendant were neighbours living in the
outskirts of the city of Calgary. The defendant occujic|
a house, and his lot was fenced. He decided to move lis
house to another place, which he did, assisted by the plu -
tiff. There was an evacuation 9 x 12 ft. and 5 or 6 ft. doep,
which was left exposed by the removal of the house. The
fence was also torn down and taken away, which left 1he
excavation open to cattle which were in the habit of running
at large in the neighbourhood. The plaintiff swears that he
asked the defendant what he was going to do about it and
he said he supposed it would have to be filled up. A cow
belonging to the plaintiff fell in and was killed.

This is an action to recover damages for the loss of the
cow.

The trial Judge considered that the excavation was of the
nature of a trap and held the defendant liable.

The best position in which the plaintiff can be is that of
a bare licensee, and in Thyken v. The Excelsior Life Ins. (‘0.
(1917), 34 D.L.R. 533, 11 Alta. L.R. 344, we had occasion (o
consider the rights of a bare licensee. Stuart, J., says, at
p. 538:—

“A bare licensee as distinguished from a person invited
or there upon the defendant’s business as well as his own
must take the premises as he finds them; but the owner
must not after the permission is given create by a negligint
act a new danger not there before. It may be that even in
the case of a bare licensee the owner owes him a duty not
to keep in existence a secret hidden trap or peril known to
him to be dangerous and not discernible by the licensce
even if it had been there before the permission was given.”

Also in Martle v. Northern Life Ass’ce Co. (1920), 60
D.L.R. 319, we held that the owner could not be held liable
for a trap which he did not know existed.

A trap suggests some hidden or concealed danger, and it
is only because of that element, as the Thyken case shews,
that liability is imposed. Now whatever might be said about
any other owner, this was not hidden from the plaintifl
since he not merely knew of it but actually helped to creat:
it. It would be strange if under these circumstances h:
could compel the defendant, who did not object to his letting
his cattle go on the land, to make it free from all danger
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while he could stand by and take no precaution whatever
for the protection of his own property from a risk of which
he was fully cognisant.

I know of no law which gives any such light or imposes
any such obligation.

The plaintiff’s part in the operation, however, is only in-
cidentally disclosed in the evidence and no emphasis appears
to have been put on it by counsel, though it is in my opinion
the essential feature, and as the trial Judge does not refer
to it, it probably escaped his notice.

I would allow the appeal with costs and dismiss the action
with costs.

Appeal allowed,

CANADIAN PACIFIC WINE €O, v, TUI .

British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
Galliher, McPhillips and Eberts, JJ.A. April 9, 1921.
Constitutional Law (§11.B—369a) — Intoxicating Liquors — B.C,

Prohibition Act—Matter of Local' Nature in the Province—
Right to Search Premises — Export Houses — Confiscation of

Liquor—Validity.

British Columbia Prohibition Act, 6 Geo. V. 1916, ch. 49, is
intra vires the Provincial Legislature, and section 48, which
gives the police the right to search premises, applies to liquor
export houses, and a conviction and order for the confiscation of
liquor by a magistrate, there being admittedly evidence of an
illegal sale and it being a possible and reasonable inference
that the stock of liguor was kept for illegal sale, will be
sustained.

[Att'y Gen'l for Manitoba v. Manitoba License Holders' Ass'n,
[1902] A.C. 73, 71 L.J. (P.C.) 28; Quong Wing v. The King
(1914), 18 D.L.R. 121, 23 Can. Cr, Cas. 113, 49 Can, S.C.R. 440,
applied.]

APPEAL by plaintiff from the judgment of Murphy, J.,
in an action of replevin to recover a stock of liquor, declared
to be forfeited to His Majesty in proceedings under the
British Columbia Prohibition Act. Affirmed.

C. E. Wilson, K.C., for appellant.

S. 8. Taylor, K.C., for respondent.

Macdonald, C.J.A.:—This is an action of replevin to re-
cover a stock of liquor belonging to the plaintiff which in
proceedings under the British Columbia Prohibition Act,
before a magistrate, was declared to be forfeited to His
Majesty. There were also certain books, documents and a
sum of money included in the relief claimed, but these are
not in question in the appeal.

* Affirmed by the Privy Council July 22, 1921, Will be published

later in D.L.R.
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B.C. The validity of the forfeiture aforesaid was attacked

cA.  certiorari proceedings which failed before a Judge of 1/

—_ Supreme Court because of a preliminary objection whih
Cl;'"“’“’ was sustained by him.
Wine Co.  1agree with the reasons for judgment of Murphy, J., «1/1

v, cannot usefully add to what he has said. I would, therefo; .,

dismiss the appeal.

Martin, J.A., would dismiss the appeal.

Galliher, J.A.:—I would dismiss the appeal for the reaso:«
given by the trial Judge.

McPhillips, J.A.:—This appeal is from a judgment
Murphy, J., dismissing the action (save as to the sum
$60 with costs on the County Court scale, being an amon
held to be the property of the appellant) which was one |
the return of a stock of liquors to the value of abo
$230,000 and damages for claimed illegal seizure and co
fiscation thereof. The proceedings taken for which 1.
appellant is claiming the respondents are answerable [
were proceedings had and taken under and in the enforc
ment of the provisions of the British Columbia Prohibiti
Act, 6 Geo. V. 1916, ch. 49, and the proceedings were takon
under the Summary Convictions Act, 5 Geo. V. 1915 (B.C.)
ch. 59, and the appellant appealed and defended in the
ceedings had and taken before the Police Magistrate in th
city of Vancouver, and the appellant was convicted of a vi
lation of the provisions of the British Columbia Prohibiti
Act and the stock of liquors was in the conviction declar
to be forfeited to His Majesty.

Now this conviction and forfeiture still stand, no appe:!
being taken, either by way of appeal to the County Court
or by way of a stated case to the Supreme Court—in th:
appeal to the County Court the hearing may be de novo.
either party calling witnesses, and in the stated case ques-
tions of error in law, or excess of jurisdiction. In view of
this situation the action would not appear to be maintain-
able; the conviction and forfeiture well support the respond
ents in all that they did. If an appeal had been taken or =
stated case—then there would follow an appeal to this Court
in ordinary course.

It is impossible to adopt the course of bringing an action
and re-agitating the merits in the Supreme Court and then
on appeal in this Court. I cannot, with deference, at all
agree with this contention, as advanced by the counsel fo
the appellant. But then it is contended that the British
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(olumbia Prohibition Act is ultra vires legislation, and if
that be so, that all the proceedings had and taken are illegal
and void. Now as to the Act itself (British Columbia Pro-
hibition Aet), it in the main can be said to be analogous
statute law to the Manitoba Liquor Act which was passed
upon and upheld, by their Lordships of the Privy Council,
in Att’y Gen’l for Manitoba v. Manitoba License Holders’
Ass'n, [1902] A.C. 73, 71 L.J. (P.C.) 28. The particular
sections of the Act that the counsel for the appellant chal-
lenges, viz., secs, 19, 28 and 30 to 55, would seem to me to be
wholly intra vires of the Provincial Legislature, Lord Mac-
naghten in the Manitoba case, at pp. 78, 79, said:—"The
controversy,, therefore, seems to be narrowed to this one
point: ‘Is the subject of the “Liquor Act” a matter of merely
Jocal nature in the Province of Manitoba, and does the
Liquor Act deal with it as such?"” That is the question
here, and I cannot see that the Act in any way transgresses
the limits of the jurisdiction of the Legislature of the Prov-
ince of British Columbia. All proper provisions are to be
found admitting of the full exercise of bona fide transactions
in liquors between a person in the Province and a person in
another Province, or in a foreign country, and it cannot be
said that the Act invades the subject of “the regulation of
trade and commerce” which is within the exclusive juris-
diction of the Dominion Parliament.

Then it was strenuously argued by the counsel for the
appellant that the Act might be supported upon the ground
of regulation of morals if confined to a small local area but
not when applied to the whole Province—that in the case
of the whole Province, it would be a situation calling for
leglslation and legislation only of the Parliament of Canada.
Upon this point I would refer to Quong Wing v. The King
(1914), 18 D.L.R. 121, 23 Can. Cr. Cas. 113, 49 Can. S.C.R.
440, (and it is to be noted that the Privy Council refused
leave, May 19, 1914, to appeal in this case) ; the Act under
review was one containing a prohibition against the employ-
ment of white female labour in places of business and
amusement kept or managed by Chinamen, and the Act was
held to be intra vires of the Provincial Legislature. It is
to be observed that in the British Columbia Prohibition Act
this language is to be found in the preamble to the Act,
“whereas it is expedient to suppress the liquor traffic by
prohibiting Provincial transactions in liquor,” and unques-
tionably the intention of the Act was to cope with a condi-
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tion that the Legislature in its wisdom deemed needed g
drastic remedy, i.e., a “local evil,” 'and I would refer o
what Duff, J., said in the Quong Wing case, at pp. 137, 1.8
(18 D.L.R.) :—

“I shall assume further that (although the legislat in
does unquestionably deal with civil rights) the real purpo-c
of it to abate or prevent a ‘local evil’ and that conside: -
tions similar to those which influenced the minds of (he
Judicial Committee in The Attorney-General of Manitob:
The Manitoba License Holders' Association, [1902] A.C. 73,
lead to the conclusion that the Act ought to be regarded s
enacted under sec. 92 (16), ‘matters merely local or priviie
within the Province,” rather than under sec. 92 (1),
‘property and civil rights within the Province.’! There c.n
be no doubt that, prima facie, legislation prohibiting th¢
employment of specified classes of persons in particular
occupations on grounds which touch the public health, t'¢
public morality or the public order from the ‘local and pro-
vincial point of view,” may fall within the domain of the
authority conferred upon the provinces by sec. 92 (16).
Such legislation stands upon precisely the same footing in
relation to the respective powers of the Provinces and of th:
Dominion as the legislation providing for the local prohibi-
tion of the sale of liquor, the validity of which legislation
has been sustained by several well-known decisions of the
Judicial Committee, including that already referred to. The
enactment is not necessarily brought within the category of
‘criminal law,’” as that phrase is used in sec. 91 of the
B.N.A. Act, 1867, by the fact merely that it consists simplv
of a prohibition and of clauses prescribing penalties for the
non-observance of the substantive provisions. The decisions
in Hodge v. The Queen (1883), 9 App. Cas. 117, and in the
Attorney-General for Ontario v. The Attorney-General for
the Dominion, [1896] A.C. 348, as well as in the Attorne;-
General of Manitoba v. The Manitoba License Holders’ As:o-
ciation, [1902] A.C. 78, already mentioned, established that
the Provinces may, under section 92 (16) of the B.N.A. Act,
1867, suppress a provincial evil by prohibiting simpliciter
the doing of the acts which constitute the evil or the main-
taining of conditions affording a favourable milieu for it,
under the sanction of penalties authorised by sec. 92 (15).”

It would not appear to be at all doubtful, in view of all
the judicial pronouncements upon analogous statute law,
that the Act (British Columbia Prohibition Act) is intra
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vires of the Legislative Assembly of the Province of British
Columbia.

In my opinion it cannot be gainsaid that the Legislature
has the power to wholly prohibit the sale of liquor within
the Province and that involves the right to control the
possession of liquor within the Province, and I cannot see
that the Act in any way transcends this power and jurisdic-
tion. Even were it open to go into the facts of the case
upon this appeal, the conviction and forfeiture could be sup-
ported—the Court would not be entitled—where there was
evidence upon which the magistrate could proceed—to bal-
ance the evidence or to review the judgment of the magis-
trate upon the facts, and there was evidence admittedly of
an illegal sale—and upon the facts it was a possible and
reasonable inference that the stock of liquor was kept for
illegal sale—being sold illegally it might well be said that
it was held for illegal sale—and the forfeiture was
justifiable.

The Summary Convictions Act was also challenged, and
it was contended that it also was ultra vires, with deference
though, I cannot say it was very seriously argued, I find it
only necessary to say that legislation of this nature has for
many years stood upon the statute books of all the Provinces
of Canada without challenge, and nothing was submitted
that could be said to even require a second thought, the Act
is plainly intra vires and proper provincial legislation.

I would dismiss the appeal.

Eberts, J.A., would dismiss the appeal.
Appeal dismissed.

MARTLE v. NORTHERN LIFE ASSURANCE €O,
Alberta Supreme Cou Appellate Division, Harvey, C.J., Stuart,
Beck and Ives, JJ. June 25, 1920,

Negligence  (8LO—60)—Unused Well—Trap—Existence of, Not
Known to Owner—Ownership as Fixing Owner with Knowledge
—Injury to Bare Licensee—Liability,

fhe mere fact of ownership is not sufficient to fix the owner of
land with knowledge that there is a trap on the land, and with-
out such knowledge he is not liable in damages for injuries
caused to a bare licensee.

[See Annotations, Duty to li and tr s, 1 D.L.R. 240;
Defective premises, 6 D.L.R. 76.]
APPEAL by plaintiff from judgment of Greene, D.C.J.,
in an action to recover damages caused by falling into an
unused well on defendant’s land. Affirmed.
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Alta. G. M. Blackstock, for appellant.
App. Div. G. L. Fraser, for respondent,
el The judgment of the Court was delivered by

v. Ives, J.:—On March 14, 1918, the defendant became (he
N‘"I‘f,',f:"‘ registered owner of the north-east quarter of sect. 24, ip,
Assurance 11, range 4, west of the fourth meridian, and was such on
X March 2, 1919, On the latter date the plaintiff while l1y-
fully on this land with his saddle horse fell into an unu-cd
well with his horse. The well had been covered with some
inch boards and there being some 10 inches of snow on (he
ground the boards and well were concealed. The land vus
and had been unoccupied. I think the conditions I hive
stated, and which are more fully set out in the finding: of
the trial Judge, may fairly be held to constitufe a trup,
The quality of the plaintiff is at best that of licensee. Thre
is no evidence that the defendant had any knowledge of 11
existence of the trap; nor is there any evidence of when the
boards were put over the well or by whom. The duty owing
a bare licensee from the owner of the subject of the licen-e
is pretty well settled, and it may be that the law extend: <o
far as to impose a duty on the owner not to continue on lis
premises a trap after he has knowledge of its existence, Lut
I can find no authority for the proposition that the m:re
fact of ownership shall fix the owner with knowledge. |
think the appeal should be dismissed with costs.

Appeal dismis:od.
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TOWN OF NORTH BAY v. C.N.O.R. CO. Ry. Bd.
(Annotated) iy
Board of Railway Commissioners, December 27, 1920 Tows or
d Ay SN Nortn Bay
Highways (§11LA—22)—Crossed by Railway—Compensation—Inter- V.
est—Severance—Costs—Railway Act, 1919 (Can.), ch, 68, C.N.O.R.
In an arbitration to determine the compensation under sec. 255 for Co.
lands injuriously affected by the construction of a railway across
a highway, interest is not allowed on the amount awarded
there being no severance. Following the general practice of the
Board, each party to the arbitration pays his own costs, and
the general costs of the arbitration are borne by the railway
company.
[Leak v. City of Toronto (1900), 30 Can. 8.C.R. 321, followed.]

APPLICATION for compensation arising from the con-
struction of the respondent’s railway through the town of
North Bay.

A. G. Slaght, K.C., for the applicants.

F. A. Landriau, for Rev. A. Renando.

White, for the respondent.

Assistant Chief Commissioner: — The Chief Commis-
sioner stated at the hearing that he did not propose to go
into the question of values, it being held by him that the
findings of Mr. Simmons, the Board’s engineer, who had by
consent acted as arbitrator, should in this regard be ac-
cepted as final. His disposition should, in my opinion, be
taken as the position of the Board.

The matter is therefore concluded on the merits. The
only matters arguable are those concerning points of law
which may be involved. At the hearing, counsel made some
eight claims, viz., those of O. Conte, claim No. 35; L. Conte
and Concreta Conte, claims Nos. 3 and 73; T. Decicco and
Mary Decicco, claims Nos. 22 and 23; 8. Zimbolato, claim
No. 6; A. Lamourie, claim No. 32; Terasina Pelangio and P.
Pelangio, claim No, 88,—raising questions of law as to the
allowance of costs and interest

Counsel for Rev. Father Renando raised not only the
status of his client in regard to compensation, but also his
rights in regard to interest on such compensation.

The questions of interests and costs were raised in the
proceedings before the arbitrator, who used the following
language concerning these topics in his report.

“Interest on amounts awarded Claimants.—The claimants
ask for interest at 5% on any amounts that may be awarded
them, but I understand that decisions in the Courts have
been against awarding interest on claims that have not been
established. The company states that the claims had been

21—60 p.L.R.
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demanded. I leave this matter to be disposed of by ihe
Board.

“Costs.—As to costs, I think each party should pay ii:
own costs, and place the general costs of the arbitration
on the railway company.”

It has been held that interest cannot be allowed on 1.
amount of damages awarded for lands injuriously affectcd,
there being no severance. Leak v. City of Toronto (1900,
30 Can. S.C.R. 321. It is in substance contended by M
Slaght, counsel for applicants other than Father Ren-
ando, that what is involved in the present application i«
equivalent to land being taken and compensation determin
therefor. And it follows from his contention that there is
a further contention that intercst shculd apply in conn
tion with such compensation.

I am of the opinon, however, that to regard what is herein
involved as being equivalent to the taking of land is a force
construction. As the matter presents itself to me, it mus!
be dealt with as a question of damages, there being no sever-
ance involved, and is, therefore, a matter governed by Leak
v. City of Toronto.

It follows, therefore, that the addition of 80% to the prin-
cipal, as asked for by Mr. Slaght, in lieu of interest, is in the
same position.

In dealing with the question of costs, the somewhat un-
usual conditions involved and the proceedings whereby a
consensual arrangement as to the scope of the reference
was arrived at must be borne in mind as one factor, While,
under the Railway Act, 1919 (Can.), ch. 68, the Board has
a discretionary power in respect of the fixing of costs and
of the determination by whom and to whom costs are to be
paid, it has with few exceptions been the practice of the
Board not to award costs. The exceptions involved were
during the earlier years of the Board’s history.

Considering what burden may be imposed, if, for example,
an unsuccessful applicant had to pay the railway costs, it
being recognised that the practice adopted as to costs must
be reciprocal, there has developed a practice based on public
interest that each party should pay his own costs. This
practice has developed as a result of the type of jurisdiction
the Board is given and as a result of the nature of the cases
with which it has had to deal, which are in many way:
sharply distinguished from those coming before other tri-
bunals.

e I - - = - - -
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y the As pointed out, the Board has in matters falling within Ry. Bd.
the Railway Act so provided for the burden. In a matter .. o
Ay it such as the present, which is to a great extent based on con- Norru Biy

ration sent not on jurisdiction, it seems to me that the argument o \'\i) R
for applying the practice which has been applied in cases O
m the where the Board has complete jurisdiction is strengthened.
ected, After full consideration of the informative and capable
1900), argument made by Mr. Slaght I have arrived at the con-
y M clusion that the parties should bear their own costs.
Ren- In dealing with the case of Rev. Father Renando, the
ion is arbitrator uses the following language:—
mined “Rev. A. Renando (Claim No. 8).—This claimant acquired
ere 1s an interest in lot 686 and the north half of lot 687, Second
nng Avenue, by mortgage, July 19, 1913. The amount of the
mortgage was $865, and J. M. McNamara acted as trustee
1erein for Renando, acquiring full title to the property in Septem-
forced ber, 1916. Renando became interested in the property
mus! through endorsing a note for $800, to enable Rommano, the
sever- owner of the property, to build a house. The note came
Leak due, and the amount was charged up to Renando’s account.
To protect himself he took a mortgage, and stated that
' prin- Rommano promised he would pay him back when he sold
in the the property to the Canadian Northern Railway, or was paid
the claim that he had filed. Renando claims now that with
the property he acquired the claim against the railway. Mr.

it un-

eby a White claims that, as Renando was not the owner of the pro-
srence perty at the time the railway was built, he can have no claim
While, under the Railway Act; but admits he has a claim under
«d has the Municipal Act, as the by-law diverting the street was
8 and not passed until June, 1918,

to be I am inclined to agree with Mr. White’s contention that
»f the there can be no claim under the Railway Act, as the railway
were was built about a year previous to the time when Renando

acquired the property; but he went on and obtained a deed
for it, with his eyes open, and knowing that it had been

imple,

stsl,) ;[ damaged by the construction of the railway. I shall have
must to refer this to the Board for decision.

public The diversion of Second Avenue damages the property
This slightly, but the embankment on the street to the north, and

liction on the right-of-way to the east, damages it considerably.
cases Nothing can be assessed for the latter, as it is on the com-
ways pany’s land.

or tri- I allow $420 for damages, divided as follows:—-Embank-

ment on street $280, diversion of street $140.”
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The argument of counsel for this applicant is in efl
that his client has a standing under the Railway Act, ..

N(urru Bay this should be given weight. Title to the property wus

CNOR

acquired some time in 1917; the railway work was con
structed in September, 1916. It is contended by counse| |
this applicant that his client steps into the rights of 1}
owner at the time of the construction of the railway. i\
understanding of the award is that while in various ca- o«
there were questions as to the scope of what fell under (/¢
Railway Act, that with a view to closing the matter up ti¢
railway did not press these questions to their logical cn-
clusion,

Section 255 of the Railway Act is the section which
covers the jurisdiction, if any, of the Board in respect 1o
the case herein involved. An embankment has been built
across Second Ave., which carries the tracks, and Second
Ave, is continued by a diversion into Front St. Section 275
provides that the railway may, on leave, be carried upon,
along, or across any existing highway, subject to compen-u-
tion to adjacent or abutting land owners, if the Board -0
directs.

Instead of Second Ave. as it existed prior to the con-
struction of the railway, there is now a closing by mean-
of which the railway is carried across Second Ave., and u
diversion by means of which traffic is carried on the high-
way. It may be that in other cases dealt with by the ar-
bitrator, similar facts arose, and notwithstanding this, pro-
vision may have been made for compensation, a provision
which the railway has agreed to and which is, therefore, in
no way involved in or affected by the present case.

A strong argument may, I think, be made for the position
that where the tracks are carried across a street by a separa-
tion of grades and a substituted highway provided, this
situation does not fall within the provisions of sec. 255. In
other words, if I am correct, what the section had in con-
templation was the carrying of the tracks upon, along, o
across an existing highway, on the level.

When an appeal limited to the particular case in point
this appeal being based on a point of law, is made to the
Board, the Board has to consider what the standing of the
applicant is under the Railway Act and what jurisdiction,
under the Railway Act, the Board has to make an order,
because mere consent does not extend the jurisdiction o!
the Board.
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As the matter presents itself to me, I do not consider Axxorariox
that the situation herein involved falls within sec. 255. It
therefore follows that an order cannot be made as asked
for.

The Chief Commissioner concurred.

ANNOTATION.

Compensation for lands injuriously affected but not taken for rail-
way purposes,
By A. D. Armour.

The right of expropriation is the result of legislation by

Which which the doing of an act is authorised, which in the absence
oy of such authority would be unlawful or to the detriment of
n built some legal right, and would result in a cause of action or an
Second indictment. Much of the difficulty which has arisen in de-

on 255 termining when compensation or damages is payable for the
upon, doing of such an act, can be traced to the prevalent idea

pensa- that no invasion of a legal right will be permitted without
ard so some redress being provided. In fact, it was said in Com-
missioner of Public Works v. Logan, [1903] A.C. 355, that

e con- unless it clearly appears that a Legislature intended to take
means away property without paying or requiring the payment of
aqll a compensation, such an intention will not be inferred. Though
+ high- no such inference will be drawn, the right to compensation
he ar- is not, however, absolute, it is purely statutory, and what-
8, pro- ever the intention of the Legislature authorising expro-
wision priation may have been, compensation must be definitely
ore, in provided for in an enactment passed for that purpose. It
sometimes happens that private rights must give way to

psition what is found to be expedient in the interests of the public
lepara- and it rests with the Legislature to say whether the loss of
i, this such rights shall be compensated for. In Hammersmith,
165. In ete., R. Co. v. Brand (1868), L.R. 4 H.L. 171, Lord Chelms-
n con- ford said at p. 202:—

ng, o “The 86th section (Railway Clauses Act) gives power to

the company to use and employ locomotive engines, and if
point such locomotives cannot possibly [be] used without oc-
to the casioning vibration and consequent injury to neighbouring
of the houses . . . it must be taken that power is given to
liction, cause that vibration without liability to an action . "
order, The plaintiffs’ remedy by action being taken away, the ques-
ion ol tion remains whether they are entitled to receive compensa-

tion from the company for the injury done to their house,
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AxxorarioN g question which must be decided entirely by the provi-ion

of the Acts of Parliament relating to the subject.”

First of all, therefore, unless the particular injury would
have been actionable before the company had acquired tl.:ir
statutory powers, it is not an injury for which compensation
can be claimed. Penny v. S.E. R. Co. (1857), 7 El & Bl
660 at p. 667, 119 E.R. 1390. Secondly, it does not follow
that a party would have a right to compensation in some
cases, in which, if the Act of Parliament had not passed,
there might have been not only an indictment but a right
of action. Caledonian R. Co. v. Ogilvy (1856), 2 Macq. 229
at p. 235. It was even suggested by Blackburn, J., in the
Hammersmith case, at p. 199, that the onus of shewing that
the Legislature has given compensation lies upon the claim-
ant.

It has always been a question of great difficulty and nicety
whether compensation is payable to a landowner who has
suffered damage by reason of the exercise of the powers of
a railway company, when no part of his lands have been
taken. The difficulty was increased in Canada, until the
decision in Albin v. C.P.R. (1919), 47 D.L.R. 587, 24 C.R.C.
398, 45 O.L.R. 1 reversed in (1919), 49 D.L.R. 618, 59 Can.
S.C.R. 151, by the judgments in The Corporation of Park-
dale v. West (1887), 12 App. Cas. 602, and in Re Birely v.
T.H. & B. R. Co. (1897), 28 O.R. 468; 256 A.R. (Ont.) 88,
holding that cases under the English Railway Clauses Act
1845 (Imp.), ch. 20 did not apply to cases under the Canadian
Railway Act, 1888 (Can.), ch. 29. Much of the difficulty
disappears if it is remembered that compensation is granted
only for the invasion of a property right and not for mere
personal inconvenience. Compensation is granted for the
taking of lands, or damages are awarded for injury to lands
but no redress is given for damages personally sustained by
an individual by reason of the doing of an act which has been
declared to be lawful. In Hammersmith, ete., R. Co. v. Brand,
L.R. 4 H.L.. 171, no part of the claimant’s lands was taken,
but damages were claimed and awarded for actual physical
damage done to the land during the construction of the rail-
way. But a further claim was made in respect of damage
or annoyance arising from vibration, occasioned (without
negligence) by the passing of trains, after the railway was
brought into use. It was held by the House of Lords that
this was not the subject of compensation even though the
value of the property was actually depreciated thereby. !t




¥ would
ad their
nsation
l. & Bl
t follow
n some
Da,\»ul,
a rignt
eq. 229
, in the
ng that
» claim-

1 nicety
tho has
wers of
re been
ntil the
| C.R.C.
59 Can,
f Park-
irely v.
at.) 88,
ses Act
wnadian
ifficulty
granted
r mere
for the
0 lands
ined by
as been
Brand,
| taken,
thysical
he rail-
iﬂmél;'\'
vithout
ay was
ds that

60 D.L.R.] DOMINION LAW REPORTS

327

was pointed out by the Court that damages were claimed for Axxorariox

purely personal discomfort, which was not an interference
with the actual user of the property, nor with the right of
property. A distinction was also drawn between damages
which resulted from the construction of the railway, for
which compensation was awarded, and discomfort arising
from the operation of the railway after construction. That
being the thing authorised to be done, no right of action
existed, and no provision was made by the Act for compensa-
tion. In The Queen v. Cambrian R. Co. (1871), L.R. 6 Q.B.
422, Cockburn, C.J., interpreted the judgments in the Ham-
mersmith case, and Ricket v. Metropolitan R. Co. (1867),
L.R. 2 H.L. 175 as follows, at p. 428:—"“It seems to me that
the only way in which one can interpret the language of the
learned Lords who formed the majority in the decision in
those cases in the House of Lords, is, that, while the Act of
Parliament secures compensation wherever property is cor-
poreally or actually touched and affected by the construction
of the railway, yet that to things that are simply incidental
to the ownership or possession of the property, in the way
of additional advantage or enjoyment, the compensation
given by the statute does not extend.”

In The Queen v. Cambrian it was held that the construction
by a railway company under its corporate powers of a bridge,
with a footpath for passengers, over a river near to a ferry,
which did not interfere with the exercise of the franchise,
but diverted traffic from the ferry, gave a right to com-
pensation, on the ground that a franchise was an heredita-
ment, and therefore “lands” under the statute. That case
was overruled in Hopkins v. G.N.R. Co. (1877), 2 Q.B.D.
224, and compensation was disallowed for two reasons, (1)
no action would lie if the building of the bridge was not
authorised by Act of Parliament, for it did not interfere
with the exclusive right to carry passengers across by boats,
and, (2) compensation is only given for damages caused by
the construction of the railway and works, and is not given
for damage caused by the user of the railway after it has
been opened to the public. Att’y-Gen'l v. Metropolitan R.
Co., [1894] 1 Q.B. 384, was a case where a railway company
had constructed a tunnel under lands owned by them. Sub-
sequently an opening was made in the roof of the tunnel for
ventilation purposes. It was held that an adjoining owner
was not entitled to compensation by reason of the emission
of smoke and gas through the opening. The rule applicable
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Axxoratiox to cases in which no land is taken was stated, at p. 392, .
follows :—

“A line has to be sharply drawn, first, between cases
which land of the person claiming compensation has been
taken; and cases in which no land of his is taken; an
secondly (as regards the last class of cases), between
injury occasioned by construction of works, and i
jury occasioned by the use of the railway. If, as in thi
case, no land of the person claiming is taken, compensation
can be obtained for injury done by the construction of an
of the works authorized, but no compensation can be ol
tained for injury occasioned by the use of the railway, or
of such works, unless there is negligence, and there is non
here.”

In Caledonian R. Co. v. Walker’s Trustees (1882), 7 App
Cas. 259, Lord Selborne, L.C., at p. 276, enunciates 4 pro-
positions which have been established by the Englis!
cases \—

“(1) When a right of action, which would have existed i
the work in respect of which compensation is claimed had
not been authorized by Parliament, would have been mere!
personal, without reference to land or its incidents, com-
pensation is not due under the Acts. (2) When damag:
arises, not out of the execution, but only out of the sub
sequent use of the work, then also there is no case for com
pensation. (3) Loss of trade or custom, by reason of a
work not otherwise directly affecting the house or land in
or upon which a trade has been carried on, or any right pro
perly incident thereto, is not by itself a proper subject for
compensation. [See Ricket v. Metropolitan R. Co., L.R
2 H.L. 175, and at p. 283 (7 App. Cas.), quoting from th:
Ricket case, Exchequer Chamber decision, “Such damage
did not accrue to the plaintiff in his capacity of owner ol
an estate in land. . . . The trading carried on in the
house is entirely distinct from the estate in the house.”|
(4) The obstruction by the execution of the work, of a man’s
direct access to his house or land, whether such access be b)
a public road or by a private way is a proper subject fo
compensation.”

See Caledonian R. Co. v. Walker’s Trustees, 7 App. Cas
259 at p. 303, and Metropolitan Board of Works v. McCarthy
(1874), L.R. 7 H.L. 243:—

“When an access to private property by a public highway
is interfered with, the owner can have no action of dam
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ages for any personal inconvenience which he may suffer,
in common with the rest of the lieges. But should the value
of the property, irrespective of any particular uses which
may be made of it, be so dependent upon the existence of
that access as to be substantially diminished by its obstruc-
tion, then I conceive that the owner has, in respect of any
works causing such obstruction, a right of action if these
works are unauthorized by Act of Parliament, and a title to
compensation under the Railway Acts, if they are con-
structed under statutory powers.”

What amounts to a sufficient obstruction so as to entitle
the land-owner to compensation is a question of fact in each
case. Caledonian R. Co. v. Ogilvy, 2 Macq. 229,

It now becomes necessary to ascertain how far these
principles have been adopted or followed in the Canadian
Courts, A great difference of opinion arose as to whether
the difference in the wording between the English Act and
the earlier Canadian Railway Acts excluded the application
of the English cases to Canada. In re Day v. G.T.R. Co.
(1856), 5 U.C.C.P. 420 was a case decided under sec. 4 of
14 and 15 Vict. ch. 51.

“Compensation shall be made to the owners and occupiers
of . . . land so taken or injuriously affected by the
construction of the said railway, for the value of all damages
sustained by reason of such exercise as regards such lands,
of the powers by this or the special act, etc., vested in the
Company.” (p. 423.)

It will be noticed that the right to compensation is con-
fined to lands taken or injuriously affected by construction.
In the case referred to above, it was held following Caledon-
ian R. Co. v. Ogilvy, supra, that where a railway was law-
fully constructed along a highway in front of the claimant’s
land, but no part of his land was taken, compensation was
not payable, the lands not being damaged by construction.
In re Widder and Buffalo, etc., R. Co. (1861), 20 U.C.Q.B.
638; 28 U.C. Q.B. 208, and Widder v. Buffalo, etc., R. Co.
(1865), 24 U.C.Q.B. 520, the principle is recognised that
damages su<tained by persons from the construction of the
railway as distinguished from the injurious affection of
land, are not the subject of compensation. In that case
compensation was awarded, because access to a navigable
river on which the claimant’s land abutted, was interfered
with, Draper, C.J., at p. 217 of the report in 23 U.C.Q.B. re-
fers to the English Acts as follows:—*“We see no solid dis-

329
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Axxorariox {inction between the language of these English statutes a1,

that used in our own,” and pointed out that compensati
was confined by the Act to damage caused by constructio

A good example of the difference between compensation
for lands taken and damages for lands not touched by (¢
railway but injuriously affected by construction will |e
found in Bowen v. Canada Southern R. Co. (1887), 14 A L.
(Ont.) 1, where after an arbitration had been had as to one
of the three lots in a tier belonging to the same owner, purt
of which was taken by the railway, damages were award.d
by reason of the cutting down of the grade of the highwu:
in front of the other two, thus cutting off access to them.
Burton, J.A., at pp. 5, 6, quotes from Eagle v. Charing Cross
R. Co. (1867}, L.R. 2 C.P. as follows:—*“Both principle and
authority secm to me to shew that no case comes within the
purview of the statute unless where some damage has been
occasioned to the land itself, in respect of which, but for the
statute, the complaining party might have maintained an
action. The injury must be an actual injury to the land itselt,
as by loosening the foundations of buildings upon it, oh-
structing its light or its drains, making it inaccessible I
lowering or raising the ground immediately in front of i,
or by some such physical deterioration.

A change was made in the Railway Act R.S.C. 1886 ch.
109, by -the enacting of a new section (92), in 1888 (Can.),
ch. 29.

“The Company shall in the exercise of the powers by thi:
of the special Act granted, do as little damage as possible
and shall make full compensation in the manner herein an
in the special Act provided, to all parties interested for all
damages by them sustained by reason of the exercise of such
powers.”

In Re Birely and T.H. & B. R. Co. 28 O.R. 468, the ar-
bitrators awarded damages in respect of the operation of the
railway. No part of the plaintiffi’s land had been taken.
Armour, C.J., pointed out that Hammersmith, etc., v. Brand,
supra, was decided on the ground that the sections of the
English Act providing for compensation and damages were
restricted in their effect to that part of the Act dealing with
construction. He considered that the words “exercise of
the powers by this or the special Act granted” in the
Railway Acts of Canada, 1888, ch. 29, sec. 92, were wide
enough to include the exercise of the general powers set
out in the Act, and that therefore the right of parties to
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damages was not confined to the construction of the railway Axxorariox

but extended to its operation as well. This judgment was
affirmed on appeal (1898), 25 A.R. (Ont.) 88, on the ground
that no appeal lay. The construction of the amended Act
was not dealt with, Later in the same year the case of
Powell v. T.H. & B. R. Co., 25 A.R. (Ont.) 209 was decided.
The Court considered Re Birely and Toronto, Hamilton and
Buffalo R. Co. but were dubious as to whether the effect of
sec. 92 of the Act of 1888 extended to damage by reason of
the operation of the railway, and pointed out that the nature
of the damages in that case was not disclosed by the report.
It was not, however, necessary to decide that point. A rail-
way had been lawfully constructed along a street in which
the plaintiff owned a house and greenhouse. The main part
of her claim was for damages owing to the constant passage
of cars up and down the tracks and to the fact that the cars
would often necessarily be left standing from time to time
thereon during shunting operations, she would no longer be
able, as she had hitherto done, to back up her carts and wag-
gons against the sidewalk opposite the windows of her
greenhouses which opened upon the road and take in and put
out stuff from these windows, and from the same causes
that access into her premises from the street was likely to
be constantly interrupted. The Court applied the test as
to whether the damage arose from construction or opera-
tion—would the works as they now stand, if left unused,
form an obstruction to the access to the plaintiff’s premises ?
If not, then the damage arises from operation. The Court
held that in this case only damage anticipated from the use
and operation of the railway was shewn. After a review
of the English cases and both the Canadian and English
Acts, Osler, J.A., at p. 214 said:—

“The provisions and arrangement of those Acts are no
doubt very different from those of our Railway Act
but under the one as well as the other, the land owner who
makes a claim for damage sustained by the execution and
user of the authorized works which in the present instance
. were executed after compliance with all statutory
and municipal preliminaries and conditions — must show
that the Act has expressly given him the right to recover
it”

After pointing out that the plaintiff’s right to damages
for operation could arise only by reading the section dealing

with general powers (sec. 90, now sec. 162) with sec. 92,
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Axxorarioy now sec, 264, and the interpretation clause (sec. 2, now )
his Lordship pointed out that these sections, particularly >
(now 164) must be read in connection with the group o
clauses commencing with 136 (now 205) which were then
under the heading “Lands and their valuation,” and that from
a perusal of these clauses it was evident having regard espe.
ially to secs. 144 to 147 (now 213 to 216) that the damage in-
tended by sec. 92 (now 164) is some actual injury or damay.
to land occasioned by the exercise of the powers of the rail
way, that it is, in short, damage of the same character
that for which compensation is recoverable under the Eny-
lish Acts, where no land is taken, though it is possible that
it may also extend to such damages when caused by th:
operation as well as by the construction of the railway. The
Court did not decide this point, however, as they came to
the conclusion that in the circumstances of the case, if the
works had not been authorized by the statute, an action
would not be maintainable. The Judge applied Caledonian
R. Co. v. Ogilvy and Caledonian R. Co. v. Walker’s Trustees,
and held that direct and immediate access was not affected
and that the damage complained of was a matter of personal
inconvenience and not an injury to her estate in the land
Maclennan, J.A., at pp. 218, 219, points out that “Our law
is therefore substantially the same as the English law

a land owner is not entitled to any compensation for de
preciation in the value of his property arising from the mere
fact that a railway has been constructed and is being operat
ed upon a street in front of his property. . . To enablc
her to do that she would have to shew that she had suffered
some special damage peculiar to herself, such as that by
embankment or excavation her access to her land from the
street had been cut off or obstructed or rendered substan-
tially inconvenient, whereby the value thereof has been
lessened.”

Finally in Holditch v. C.N. R. Co., 27 D.L.R. 14, [1916] 1
A.C. 536, 20 C.R.C. 101, it was definitely decided that com-
pensation could not be awarded for damages arising by rea-
son of operation. After hearing a full argument on all the
Canadian cases Lord Sumner at p. 19 said:——

“The substantive obligation upon the railway company
to make compensation is derived from sec. 155 [now 164]
and the other two sections [191 and 193, now 213 and 215]
are only concerned with the procedure by which this obliga-
tion is to be enforced. The language of sec. 155 is taken
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with modifications to which in this case no importance can Axxorariox

be attached, from the proviso to sec. 16 of the Railway
Clauses Consolidation Act, 1845, and it is well settled by
decisions of the highest authority that land so taken ‘can-
not by its mere use, as distinguished from the construction
of works upon it, give rise to a claim for compensation.” The
decisions on this construction of the Railway Clauses Con-
solidation Act have been applied to the Canadian legislation
many years ago.”

It is curious that while the similarity of the English and
Canadian Acts was being upheld in cases like Bowen v. Can-
ada Southern R. Co., 14 A.R. (Ont.) 1, The Queen v. Buffalo
and Lake Huron R. Co. (1864), 23 U.C.Q.B. 208, Powell v.
T.H. & B. R. Co., 25 A.R. (Ont.) 209 and other cases referred
to in the judgment of Anglin, J., in C.P.R. v. Albin, 49 D.L.R.
618, there were cases where this was absolutely denied. The
Corporation of Parkdale v. West, 12 App. Cas. 602, and
North Shore R. Co.. v. Pion (1889), 14 App. Cas. 612. It is
noteworthy, however, that no matter how strong were the
opinions of the Court in those cases any dicta on this point
were obiter, because the takers of the land were held to be
mere trespassers and therefore not within the Act. With
regard to damages for loss of business and profits, the third
proposition in the Caledonian Railway case is a correct state-
ment of the law in Canada. In Albin v. C.P.R. damages
were awarded on the basis of how far the loss of business
affected the value of the property as a 'marketable article,
and that loss of business arose out of interference with ac-
cess resulting in an actual physical deterioration of the land.
As to damage peculiar to the individual and that does not
affect his estate in the land, no case in the Canadian Courts
can be found where it has been allowed when no land has
been taken. The cases of Dodge v. The King (1906), 38
Can. S.C.R. 149, Lake Erie, etc., R. Co. v. Schooley (1916),
30 D.L.R. 289, 53 Can. S.C.R. 416, 21 C.R.C. 334, Pastoral,
ete., v. The Minister, [1914] A.C. 1083, referred to in the
dissenting judgment of Idington, J., in C.P.R. v. Albin, 49
D.L.R. 618, at p. 621, were cases where land had been taken.
On the other hand the cases of St. Catharines, etc., v. Norris
(1889), 17 O.R. 667, and the Albin case upheld the law as
stated in the third proposition of the Caledonian Railway
case.

The following rules are submitted for ascertaining what
is a proper subject for compensation under the Canadian
Railway Act:—
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When a railway intersects a parcel of land
compensation is allowed in the first place, for ti.
land actually taken, and a further sum is allow:d
as damages for the injury done to the lands 1ot
taken, by reason of compulsory severance. In re Myer-
scough and Lake Erie, etc., R. Co. (1913), 11 D.L.R. 45%, |
O.W.N. 1249, 15 C.R.C. 168. 2. And these damages are {0
injury and damage to the land anticipated from the use un |
operation of the railway as well as its construction. 1
Birely and Toronto, etc., R. Co. 28 O.R. 468. Consequent
compensation with regard to smoke, noise and vibration
should be allowed as affecting that part of the lands which
lies in reasonable proximity to the railway while a part of t}¢
train is passing over the strip in question: Re Billings &
C.N.R. (1913), 15 D.L.R. 918, 16 C.R.C. 375, 29 O.L.R. 602,
3. Compensation should be confined to smoke, noise and \
bration generated on the part taken, C.N.R. v. C. M, Billing -
(1914), 32 D.L.R. 351, 21 C.R.C. 310, Burt v. Dominion Stec|
and Iron Co. (1915), 25 D.L.R. 252, 19 C.R.C. 187, 49 N.S.i
339 affirmed 33 D.L.R. 425, 20 C.R.C. 134, [1917] A.C. 179.
4. But damages for injury to land outside of the land taken
for the purposes of the railway will only be awarded in a
case of actual severance. An so where an owner has sub-
divided lands and sold lots before expropriation and the re-
maining land does not form a connected compact parcel,
no compensation is payable in respect of lots not touche:
by the right of way: C.N.R. v. Holditch (1914), 20 D.L.R.
557, 50 Can. S.C.R. 265, 19 C.R.C. 112, affirmed 27 D.L.R.
14, [1916] 1 A.C. 536, 20 C.R.C. 101, followed in Re
C.N.P. R. Co. v. Byng-Hall (1916), 35 D.L.R. 773,
23 B.C.R. 38,21 C.R.C. 324; and see annotation in 20 C.R.C.
at p. 109. 5. Compensation must be made for all damages
arising out of the construction of the railway whether any
lands of the claimant are taken or not: Corporation of Park-
dale v. West, 12 App. Cas. 602; Pion v. North Shore R. Co.
(1886), 9 Leg. News. 218, 12 Q.L.R. 205; 14 Can, S.C.R. 677;
14 App. Cas. 612. And it is not a good defence for
the company where damage is done to lands adjacent to the
railway, no part of which has been taken, that the damage
was done by contractors, if the damage done was such as
should reasonably have been anticipated. Hounsome 1.
Vancouver Power Co. (1918), 9 D.L.R. 828, 15 C.R.C. 69, 18
B.C.R. 81, affirmed 19 D.L.R. 200, 49 Can. S.C.R. 430. 6.
Where no part of the land of the claimant is taken the right
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to compensation for damages anticipated by reason of the
use and operation of the railway depends upon whether the
injury is to the land, irrespective of any particular use to
which it may be put by the owner, or is only an inconven-
jence to the owner, and does not affect the land. The rule
is that if injury is caused otherwise than to the land, and to
the land only, by the use of the authorised works, no part
of the land having been taken, there is no remedy. 7. Sec-
tion 164 is to be read in conjunction with the sections deal-
ing with the valuation of lands and their expropriation, par-
ticularly secs. 213 et seq. The damage intended by sec. 164
is some actual injury or damage to land, occasioned by the
exercise of the powers of the railway; damage of the same
character as that for which compensation is recoverable
under the English Acts where no land is taken. 8. Inter-
ference with direct and immediate access between the street
and the premises affected is the subject of compensation,
but not personal inconvenience to the claimant which is not
an injury to land. Powell v. Toronto, etc., R. Co., 25 A.R.
(Ont.) 209. In the Birely case, supra, damages were al-
lowed for the alteration in the grades of streets upon which
the claimant’s land fronted, though none of the lands were
taken. The facts in Powell v. Toronto, etc., R. Co., supra,
were similar, but damages were refused. The Birely case
was referred to, but not followed on this point. The Birely
case must therefore be taken to be over-ruled on this point.
9. The test as to whether the lands are actually damaged by
operation is to consider whether the works as constructed, if
left unused, would interfere with the actual enjoyment of
the lands. If not, no compensation is payable. 10. Antic-
ipated loss of profits is not a subject of compensation where
no land is taken, but is evidence to be weighed in considering
whether the land has been so affected as to be a less market-
able parcel.
LITTLE v. ATTORNEY-GENERAL FOR BRITISH COLUMBIA,

British Columbia Supreme Court, Clement, J. November 21, 1921.
Constitutional Law (§ILA—233) — B.C. Government Liquor Act,

1921 Stats., ch. 30—Provincial Government Tax on Liquor Im-
ported—Constitutionality.

The tax imposed by sec. 55 of the B.C. Government Liquor Act (B.C.
Stats., 1921, ch. 30), which says in effect that any person in
the Province becoming possessed of imported liquor must report
the fact and pay to the Government such a tax on such liquor
as will in the opinion of the Board of Liquor Control put the
Province in the position it would have been in if the holder of
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such liguor had puarchased it from the Government stores 1
direct tax and within the power of the Provincial Legislat

[Att'y-Gen'l of Manitoba v. Manitoba License Holders' Ass'n, [14' /)|
A.C. 73, 71 LJ. (P.C.) 28; Att'y-Gen'l for Ontario v. At
Gen'l for Canada et al, [1896] A.C. 348, 65 L.J. (P.C.)
applied; Great West Saddlery Co. v. The King, 58 D.L.It
[1921] 2 A.C. 91, 90 L.J. (P.C.) 102, distinguished.]

ACTION for a declaration that plaintiff is not liable .
the tax imposed by sec. 55 of the B.C. Government Liqu»
Act (B.C. Stats. 1921, ch. 30) on liquor imported from : -
other Province. Action dismissed.

E. P. Davis, K.C,, and H. N. Hossie, for plaintiff.

S. S. Taylor, K.C., for Attorney-General.

Clement, J.: — The facts in this case are within a ver,
narrow compass. The plaintiff, a resident of Vancouver,
B.C., imported from Calgary, Alta., a case of whisky man-
factured in Toronto, Ont. On its arrival in Vancouver, |
notified the Provincial Government, asking that labels |
sent him bearing the official seal prescribed by the Govern-
ment Liquor Act, 1921 (B.C.), ch. 30, in order that he might
affix such labels to the 12 bottles contained in the case, The ¢
labels, so affixed, would indicate that the liquor was lav-
fully in plaintiff’s possession. The Government, through
the Liquor Control Board, established under the Act for it:
administration, in reply to the plaintiff’s notification rc-
ferred him to sec. 55 of the Act, and made a demand upon
him for $11 as the tax payable by him under that section.

The plaintiff brings this action claiming a declaration that
he is not liable for such tax, on the ground that sec. 55 of the
Act is ultra vires. That section provides that with certain
exceptions, within which the plaintiff admittedly does not
fall,

“65. (1) Except in tie case of :—(a) Wine imported by
a minister of the gospel and kept for sacramental purpose: :
or (b) Liquor had and kept by a person and in a place an(
manner referred to in section 48; or (¢) Liquor had and kep!
for export by a licensee under section 54 in the warehous
or place of business covered by his licence; or (d) Liquor
which has been sealed, or which a person is entitled to hav
sealed pursuant to section 114,—every person who keeps o
has in his possession or under his control any liquor which
has not been purchased from a Vendor at a Governmen!
Liquor Store shall, by writing in the prescribed form, repor
the same to the Board forthwith ; and shall pay to the Board,
for the use of His Majesty in right of the Province, a tax to
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itores be fixed by the Board either by a general order or by a
egislat special order in any particular case, at such rates as will, in
‘n, [1902) the opinion of the Board, impose in each case a tax equal to
:P‘(" the amount of profit which’ would have accrued to the
D.L 1 GGovernment in respect of the liquor so taxed if it had been
1 purchased from a Government Liquor Store, increased by
iable .., the addition to that amount of an amount equal to ten per
t Liquor centum thereof. (2). Every person keeping or having in !'ns
from an. possession or under his control any liquor in respect of which
' a tax is payable by him under subsection (1), without hav-
ing reported the same to the Board in the prescribed form,

L or without having paid the tax so payable by him, shall be
guilty of an offence against this Act, and shall be liable, on
na ver summary conviction, to a penalty of not less than an amount
neouver, equal to five times the unpaid tax so payable by him, nor
Yy man.- more than an amount equal to ten times such unpaid tax.”
uver, Iy Counsel on both sides admitted, and I therefore assume
abels e without closer scrutiny of the Act in this regard, that this
GO"_‘"_“- particular section strikes only at imported liquor, whether,
‘e might as in the case at Bar, from another Province or from abroad.
e, The-o Mr. Davis contends that this is a tax on importation, in dis-
as law- regard to sec. 121 of the B.N.A. Act which provides that
throuyn “All Articles of the Growth, Produce or Manufacture of any
t for it one of the Provinces shall, from and after the Union, be ad-
tion re- mitted free into each of the other Provinces.”
:?i:p"“ This contention, clearly, does not raise any question of
on. conflict between Dominion and Provincial powers. Mr.
ion that Davis did, it is true, faintly contend that sec. 55 is an inter-
5 of the ference with “trade and commerce” but wisely, I think, re-
certain frained from arguing it. The point is often taken in these
oes not liquor cases and as often overruled. I need not dwell upon
it here further than to say that it is directly opposed to the
rted by cases hereafter noted.
:'cpeo:‘;; : Before dealing with the real matter in controversy I may
e s say that no general attack is made upon the scheme of the
'ehoui . Government Liquor Act, which provides for the establish-
Skioy ment throughout the Province of Government stores, at
a l?a\ “ }vhich alone liquor may be sold. Speaking broadly no one
R o is allowed to buy elsewhere within the Province than at a
j “"’hi(‘}" Government store from a Government vendor.
mment In the Manitoba Liquor Act case (Att’y-Gen’l of Manitoba
repor v. Manitoba License Holders’ Ass'n, [1902] A.C. 73, 71 L.J.
Board (P.C.) 28) the power of a Provincial Legislature to pass
L tax t<; Acts in restriction or even prohibition of the liquor traffic

22—60 v.L.R.
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was finally affirmed. It was in the opinion of the Pri
Council “the better opinion” that this power is based on N
16 of sec. 92 of the B.N.A. Act, being legislation, that is
say, in respect of a matter of “a merely local or privar.
nature in the Province.” The Act then under scrutiny w:.:
characterised by their Lordships (at p. 80) as “more strin-
gent probably than anything that is to be found in ar
legislation of a similar kind.” Their Lordships went on 1,
say, at p. 80, “unless the Act becomes a dead letter it mu«
interfere with the revenue of the Dominion, with licens
trade in the Province of Manitoba, and indirectly at lea:
with business operations beyond the limits of the provinc..
That seems clear.”Equally clear to my mind, would be i1«
interference with the importation of liquor, whether from
another Province or from outside Canada. All objections on
that score were in their Lordships’ opinion removed by the
judgment of the Board in the Local Prohibition case (Att"
Gen'l for Ontario v. Att'y-Gen’l for Canada, [1896] A.C. 31%,
65 L.J. (P.C.) 26). The Manitoba Liquor Act, 1900 (Man.),
ch. 22, did not extend to bona fide transactions in liquor be-
tween a person in the Province and a person in another Pro
vince or in a foreign country, so that their Lordships wer
relieved from the necessity for a pronouncement upon the
broader question as to the power of a Provincial Legislatur:
to prohibit the importation of liquor into the Province. Bui
their Lordships quoted with apparent approval the report
of the Board in the Local Prohibition case (supra) at p. 79
that “there might be circumstances in which a provincial
legislature might have jurisdiction to prohibit . . . the
importation of such liquors into the province.” They added
that for the purpose of the question before them it was im
material to enquire what those circumstances might b«
Evidently, in their Lordships’ view, sec. 121 of the B.N.A
Act could not be invoked as decisive against such prohibition
for that section was, as appears in the reports, relied on b\
the respondents, though not expressly referred to in thei
Lordships’ judgment. The point is not, strictly speaking.
before me but even at the risk of being guilty of an obiter
pronouncement, I venture to think that for the effectua
working out of the scheme of the Government Liquor Ac!
now in question, prohibition of importation into the Pro
vince would be constitutionally justified. Those inhabitant
of the Province who, for the reason perchance that they dis
like the brands of liquor kept for sale at the Governnen!
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2 Pri stores or for any other reason, would like to import liquor,  Sask.
on A would be compulsorily put upon the same basis as the other
at is inhabitants of the Province. So far as regards the source -
private of their supply sec. 121 of the B.N.A. Act—a revenue sec- T"°""“"
ny wis tion—would not, in my opinion, have any application. This Lnur
e strin- prohibition of importation into this Province would not, in

in an my opinion be dealing with the traffic otherwise, constitu-
ton tionally speaking, than as a provincial matter., But the
it must Act now in question does not directly prohibit importation.
leenscd Section 56 says, in effect, that any person in the Province

it least becoming possessed of imported liquor, must report the fact

‘ovince and pay to the Government such a tax upon the liquor so
‘ be its held in the Province as will, in the opinion of the Board of
r from Liquor Control, put the revenues of the Province in the posi-

lons on tion they would have been in if the holder of such imported

by the liquor had patronised the Government stores. Such a tax,

(At‘l ) admittedly a direct tax, is in my opinion well within the
C. 345, power of the Provincial Legislature, Importation may be
‘Man.), affected, it is clear, but the section was passed olio intentu,
uor be- in my opinion, as a way of working out the scheme of the
er Pro Act. With its wisdom this Court has no concern.
8 wer I have carefully considered the recent judgment in Great
on the West Saddlery Co. v. The King, 58 D.L.R. 1, [1921] 2 A.C.
ﬂlﬂ'lj“‘ 91, 90 LJ. (P.C.) 102, and can find nothing therein which
ce. But militates against the view I have just expressed.

report The action will therefore be dismissed. Under our Crown
tp. 7 Costs Act, R.S.B.C. 1911, ch. 61, I conceive that I have no
wincial jurisdiction to award costs., Under the circumstances I
the regret this.

: :;"l_"""’ Having dealt with the main controversy, I refrain from
ht | , expressing any opinion on the other points raised on behalf
'B N "\ of the Attorney-General.

i Action dismissed.
libition S —
| on by

n their THOMPSON v. LYNNE,
Saskatchewan Court of Appeal, Haultain, C.J.8., Lamont and

Lt
aking Turgeon. JJ.A. June 13, 1921,

"

rObm‘ 2 Principal and Agent (§1L.D—26) — Unauthorised Agreement and

ectual Receipt of Money by Agent—Liability of Principal—Ratifica-

or Acl tion,

e Pro If an agent makes an agreement for the sale of land which he was

itant not authorised to make and receives money payable under such

ntan agreement, which he had no authority to receive, the principal

ey dis can be liable for the money paid only in case he with the knowl-

nnent edge that the agent has received it ratifies his action in so
obtaining such money. Ratification must he evidenced either
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Sask. by clear adoptive acts or by acquiescence equivalent ther

— and must be accompanied by full knowledge of all the essen
C.A. facts.

— [Marsh v. Joseph (1897), 1 Ch. D. 213, followed.]

THoMPSON

APPEAL by defendant from the judgment at the tr.l
(1920), 56 D.L.R. 729, in an action for the return of %501
paid by plaintiff to the defendant’s agent and for damag. -,
Reversed.

T. D. Brown, K.C., for appellant.

J. M. Stevenson, for respondent.

The judgment of the Court was delivered by

Lamont, J.A.:—In this actior the plaintiff sues for th:
return of $500, paid by him to the defendant’s agent Don: 1,
and $500 damages incurred under the following circum-
stances :—

The defendant was the owner of a 1,600 acre farm ncar
Carnduff, which was under lease to one Moore. The defen
ant on November 28, 1917, listed for sale said farm wit
one G. F. Doner, a real estate agent in Winnipeg. The
defendant says the farm was to be sold subject to the leas
This appears to be correct, for Doner advertised it “subjcct
to a lease.” Doner's advertisement came to the notice ol
the plaintiff, and a correspondence between them ensuc,
with the result that they met at Carnduff about Februar
19, 1918, and went out to see the farm. On their return 1o
Carnduff, Doner and the plaintiff entered into an agreemen:
of sale upon terms entirely different from those upon which
Doner was authorised to offer the farm for sale. Not onl,
were the financial terms different, but the agreement pro-
vided that the plaintiff was to have possession on April |,
1918, During the negotiations the plaintiff asked Doner i1
there would be any trouble about the lease, and Doner a:-
sured him that he need not bother about that at all, that
he had arranged with the tenant to give up possession. The
agreement set out that the vendor (defendant) agreed to
sell his lands (which were described) “at and for the price
and sum of forty-eight thousand ($48,000.00) dollars in go!(
or its equivalent to be paid to the vendor at the Merchant:’
Bank of Canada in Carnduff, Sask., as follows: five hundred
($500.00) dollars by cheque on Northern Crown Bank (r¢
ceipt whereof is herebv by the vendor acknowledged), eight
thousand ($8,000.00) dollars by transfer and assignment o!
eight bonds of one thousand dollars each, ete.”

On the execution of this agreement by himself and Doner,
the plaintiff gave Doner a cheque for $500, which Doner
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cashed. The plaintiff admits that the agreement was entered
into subject to the approval of the defendant, who was then
in the United States. Doner then saw the defendant’s ten-
ant about giving up possession, but the tenant absolutely
refused to give up his lease. Doner than attempted to get
into communication with the defendant, but did not do so
until March 14, when, in answer to a telegram from Doner
saying that the farm had been sold and asking when he
would return, the defendant telegraphed to Doner as fol-
lows: “Will arrive in about a week or sooner.,” On the
strength of this telegram Doner telegraphed to the plaintiff
as follows:—“Message from Lynne, deal all right.” The
only meaning the plaintiff could take from these words was
that the defendant had approved of the agreement. This
was not so, and Doner knew it was not so, and his conduct
towards the plaintiff in this respect cannot be described as
honest. On receiving the message from Doner, the plaintiff
called a sale of his stock, sold a portion thereof and started
for Carnduff with the balance, and thus incurred the dam-
age for which he has sued. The defendant arrived in Winni-
peg and met Doner. Doner says that he gave the defendant
the particulars of the deal, and that the defendant expressed
himself as pleased with the arrangements he had made.
He says he handed the defendant a copy of the agreement,
which the defendant started to read, but was reading it so
slowly that he took it himself and read it to the defendant.
The defendant denies that Doner read or shewed him the
agreement, but says that he told him of the terms of the
sale and the particulars of the transaction, and that he was
not satisfied therewith as it le”t him with his stock on his
hands, and it was then too late co feed them up for a spring
sale. He asked Doner if he had arranged with the tenant,
and was informed that he had not. He however agreed to
go with Doner to the tenant and see if he would give up
possession. They went, but the tenant refused to surrender
his lease. Doner then told the plaintiff that they could not
give him possession. The plaintiff asked what position he
was in as to the $500 he had paid and the expenses he had
incurred. Doner told him that he would pay him back the
£500, and allow him $200 for expenses, but he did not make
the payment. Some time later the plaintiff met the defend-
ant and stated that he had not yet got his money back. The
defendant asked him what money, and was told that he had
paid $500 to Doner under the agreement. The defendant
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said he did not know that the plaintiff had paid any mone,
at all. In his evidence the defendant testified that Don.r
had not told him, and he did not know before his conver:a-
tion with the plaintiff, above referred to—which he thini
was in July—that any money had been paid by the plaint it
under the agreement. Doner admits that he promised t
pay back the $500, and that he still has it. Not getting .-
deposit back, the plaintiff sued.

The trial Judge held (1920), 56 D.L.R. 729, that the claim
for damages was not maintainable, as Doner had no auth. -
ity to agree to pay the plaintiff for the trouble and expen ¢
to which he had been put. As to the $500 deposit, he held, .1
p. 730, that when Doner and the defendant went to Carn-
duff to see if the tenant would give up possession, “th:
defendant was fully aware of the terms of the agreemen!
and was prepared to accept same, provided he could g«
his tenant to vacate,” and he gave judgment for the plaintif
for $500. From that judgment this appeal is brought.

With deference, I am of opinion that the judgment cann
be upheld. As the agreement was entered into subject 1
the approval of the defendant, and the defendant ne\.:
approved of it, the document never attained the status o
a contract. This is admitted by counsel for the plainti/,
but he contends—and it is his sole contention—that th:
defendant, by expressing himself in Winnipeg as pleas:!
with what the agent had done in making a deal with t!
plaintiff, had ratified the action of the agent up to that tim..
including the receipt by him of the $500.

“Ratification must be evidenced either by clear adopti\
acts or by acquiescence equivalent thereto. The act or act
of adoption or acquiescence must be accompanied by fu
knowledge of all the essential facts.” 1 Hals. 178.

In Marsh v. Joseph, [1897] 1 Ch. D. 213, at p. 246, Lo
Russell of Killowen said:—

“To constitute a binding adoption of acts a priori un
authorised these conditions must exist: (1) the acts mu-!
have been done for and in the name of the supposed princip:
and (2) there must be full knowledge of what those ac!
were, or such an unqualified adoption that the inference ma
properly be drawn that the principal intended to take upo
himself the responsibility for such acts, whatever the
'm"l

Had the defendant knowledge that Doner had been pai
$600 under the agreement? In his evidence he states, mo
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mone than once, but he had not urtil the plaintiff spoke to him in Sask.
Doner July. In rebuttal Doner was called, but, although the plain- CA
nversy- . tiff’s claim was dependent upon his ability to establish ratifi- —
thinks cation by the defendant of Doner’s unauthorised arrange- Tnomrson
laint iy ment, Doner was not asked if he had told the defendant V.,
ised to that he had received the $500.

ing his The burden of proving ratification rests on the person
alleging it, who must prove full knowledge of the facts.

& claim Wall v. Cockerell (1868), 10 H.L. Cas. 229 at p. 243, 11 ER.

withor- 1013,

- T The only evidence from which it could be inferred that the

1eld, a1
Carn-
1, “the

defendant had such knowledge is that of Doner, who says
that he read the agreement to him. On that evidence, and
on the fact that he went to Carnduff with Doner, the trial

;:im':” Judge has found that when they went to Carnduff the
lain;,'; defendant was fully aware of the terms of the agreement.

Assuming that to be so, what were the terms of which he
had notice? The only term from which he could acquire
such knowledge is the one providing that $48,000 was to be
paid to the vendor at the Merchants’ Bank of Canada in
Carnduff, as follows:—*“$500 by cheque on the Northern
Crown Bank (receipt whereof is hereby by the vendor

k
cann!
jeet 1o
never
tus ol

:'tmtl, N acknowledged).” How would that provision inform the
e defendant that the plaintiff had paid $500 to Doner? It
th ‘1, : informed him that the whole purchase money was to be paid
1 “.m‘. to himself at the Merchants’ Bank at Carnduff, $§500 of it
i ' by a cheque on the Northern Crown Bank. He knew that

no portion of the purchase-money had been paid t®him. Is
optive the clause acknowledging receipt sufficient to charge him

r act with knowledge? Under the circumstances I am clearly of
y fu opinion that it is not. He says he did not know that a pay-

ment had been made, and there is not, in my opinion, suffi-
, Lor cient evidence to the contrary to justify the conclusion that

he did. The only man who could have given this evidence
ri un (although called in rebuttal) did not give it. The plaintiff
must not having established that the defendant knew that he had
neip: paid Doner the $500 when the act of ratification is alleged
B act to have taken place, cannot hold the defendant liable there-

2 ma for.
upo For the plaintiff, the case of Ellis v. Goulton, [1893] 1
the Q.B. 850, was cited as auihority for the statement that pay-

ment to Doner was payment to the defendant. In that case,
| pai I3Jowen, L.J., at pp. 3562, 853, said:—
mor “When a deposit is paid by a purchaser under a contract
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for the sale of land, the person who makes the payment m:
enter into an agreement with the vendor that the mon
shall be held by the recipient as agent for both vendor a: |
purchaser. If this is done, the person who receives it I
comes a stakeholder, liable, in certain events, to return ti.
money to the person who paid it. In the absence of suc
agreement, the money is paid to a person who has not t!
character of stakeholder; and it follows that, when ti.
money reaches his hands, it is the same thing so far as t}
person who pays it is concerned as if it had reached 1l
hands of the principal.”

In order to make the principle there laid down applicabl
two things must exist: there must be an agreement undc
which the money was paid and an agent authorised to receit.
it. In the present case, Doner had no authority to make th:
agreement or receive the money on behalf of the defendan
The defendant could, therefore, be liable for the money pai/l
only in case he, with knowledge that Doner had received i
ratified his action in so obtaining it. As I have alread
held, such ratification has not been established.

The appeal should, therefore, be allowed with costs, th
judgment below set aside, and judgment entered for th:
defendant with costs.

Appeal allowed

BUCHANAN v, CANADIAN LIFE ASSURANCE €O,
Manitoba King's Bench, Mathers, C.J.K.B. January 18, 1821

Raillways (81—9) — Spur Line — Agreement for — Construction-
Right of Way sSupplicd—Private Line—Termination of, Iy
Acquisition by Others of Land—Trespass in Maintaining,

An agreement was entered into between a railway company and
box company for the construction and operation of a spur from
the railway company's track across the box company’s proper',
to its factory, the City of Winnipeg having given permissio
to construct and operate the spur across the necessary avenu
of the city. The agreement provided that the box compan
should construct the spur, the railway company supplying th
material or that the latter should construct it at the cost o
the box company. Either party had the right to termina
the agreement at any time upon notice or upon default of pa
ments for two months or for breach of covenants without notic:

railway company made a plan, profile and book ot referenc
showing the location of the proposed spur and deposited it |
the land titles office and a duplicate with the Board of Railwu
Commissioners which authorised the construction.

plaintiff by a final order of foreclosure or a mortgage acquire
a part of the land over which the spur passed to reach th
factory, the rights under the original agreement having bee:
surrendered to the railway company and a new agreemen
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ent mu having been entered into with a company which had acquired
' mon« the factory to which the spur had been built. The Court held
d 2 that the spur so built did not form part of the railway and
or an the fact that the Board had assumed to authorize its con-
8 it b struction did not make it so. It was a mere private spur de- Bronasas
urn th. pending on its right to traverse the land upon the leave and V.
£ license of the box company and the right to occupy the land Caxamax
of such terminated with the termination of the agreement by which it LiF¥
not th was granted, and the defendant who had acquired title to an- ASSURANCE
1en ti other part of the land over which the spur ran, and the railway Co.
company had no right to maintain the spur over plaintiff’s land
ras th against his will. The plaintifi’'s knowledge of the existence
hed th of the spur and failure to take objection to it and the fact that
he did not in his application for final foreclosure, mention its
" existence, did not estop him from denying the defendant’s
licabl right to use the land.

t unde

receiv | Blackwoods Ltd. v. C.N.R. Co. (1910), 44 Can. 8.C.R. 92; Clover
ke th Bar Coal Co. v. Humberstone (1911). 13 Can. Ry. Cas. 162;
ake th Boland v. G.T.R. Co. (1915), 21 D.L.R. 631, 18 Can. Ry. Cas,
endan 60, followed).

ey pail
ived it
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ACTION for damages for trespass in maintaining a spur
line over plaintiff’s land and for an injunction. Judgment
for plaintiff.
its, th Hugh Mackenzie, for plaintiff,
for th J. T. Thorson, for Canada Life Assurance Co.

L. J. Reycraft, K.C. and H. A. V. Green, for C.P.R.
Nowed W. J. Moran, K.C., for Duncan Fuel Co.

Ward Hollands, for Manitoba Steel and Iron Co.

Mathers, C.J.K.B.:—This is an action brought against the
Canada Life Assurance Co., the C.P.R. Co., the Duncan Fuel
Co., and the Manitoba Steel and Iron Co., Ltd., to recover
£3,000 damages for trespassing on the plaintiff s land, and
for an injunction to restrain a further trespass; or in the
altervative, compensation for use and occupation of the
woperts land ¢t the rate of $50 per month.
missio The land in question is Lot 11, excepting the easterly six
::"".':‘ ft. in width thereof, in Block 51, part of 35 3t. John, as
fag th shewn on Plan 331 filed in the Winnipeg land titles office.
cost o The essential facts are as follows :—

';‘;":‘: ‘ On and before May 12, 1905, the Czerwinski Box Co., Ltd.,
= was the owner of Lots 10 and 11 in the said Block 51. This
rani block lies between Higgins and Henry Avenues. The said
d it company also at that time owned the whole of Block 21, part
tailw: of parish Lot 11, St. John, as shewn on Plan 117. This

latter block extends from Henry Ave. to Logan Ave., and
= gy the eastern half of it is immediately across Henry Ave.,
& bee from the said Lot 11 in Block 51. On the portion of the
eemen said Block 21 fronting on Logan Ave. the box company

1921
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operated a factory. There was a track of the defendan:
railway company on the north side of Higgins Ave. an |
parallel thereto.

On June 165, 1905, the box company and the railway con
pany entered into an agreement for the construction an
operation of a spur from the railway company’s track afor:
said in a southwesterly and southerly direction across His
gins Ave., traversing Lots 10 and 11 bhefore mentione!
across Henry Ave. and to the box company’s factory on
Block 21.

Previously on May 12, 1905, the City of Winnipeg b
agreement of that date between the city, the railway con
pany and the box company, gave permission to construc:
and operate said spur across Higgins and Henry Avenues.

The agreement between the box company and the railwa
company of June 15, 1905, provided that the box compan:
should construct the spur, the railway company supplyin:
the material, or that the latter should construct it at th:
cost of the box company, and for the use of the rails and
material the box company agreed to pay the railway com
pany $50.77 per annum, payable in advance on June 1 i
each year. Paragraph 9 provided that the box compan
should secure the right of way over the land on which th:
siding was to be built, outside of the land or property of th:
railway company used for right of way, and should save th:
company harmless from all claims for compensation b
owners of the land or by owners and occupiers of any othe
lands who might be damaged by the construction or opera
tion of the siding.

By para. 11 it was provided that in default of payment o!
the annual rent for two months or on breach of any of th:
covenants of the box company, the railway company migh!
enter and remove the siding and thereupon the agreemen:
should ipso facto terminate without notice,

Paragraph 12 provided that either party should have th:
right to terminate the agreement at any time upon giving
to the other party notice in writing of its intention to d.
80, naming in such notice a day at least 2 months after the
giving of the notice on which the agreement was to ter
minate, and after the day named the box company should
cease to have any right to use the siding or to pass upon th.
property of the railway company upon which any part of
the siding was laid.

The railway company made a plan, profile, and book o!
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reference, shewing the location of the proposed spur track
and on January, 18, 1906, deposited the same in the Winni-
peg land titles office and a duplicate with the Board of
Railway Commissioners. The plan shews a railway line
from the railway company’s Higgins Ave. line to Logan
Ave., following the course described in the agreements re-
ferred to.

Upon the application of the railway company, the Board
of Railway Commissioners, by an order dated July 12, 1906,
authorised it to “construct, maintain and operate a branch
line” from a point on its Higgins Ave. spur to the northern
side of Logan Ave., as indicated on the plan, subject to the
terms and conditions contained in the agreement with the
city of May 12, 1905. This order was registered in the
Winnipeg land titles office on July 24, 1906.

Subsequently a spur track was constructed by the railway
company as indicated in the plan, and completed before May
7, 1907. The track is still in existence and is used by the
railway company for the purpose of serving its co-defend-
ants.

On June 1, 1910, the box company transferred to the
Petrie Mfg. Co., Ltd., Lot 10 and the easterly 6 ft. in width
of Lot 11, and received in exchange therefor Lot 12 in the
same block.

On May 23, 1910, the box company executed to the North-
ern Trusts Co. a mortgage for £3,400 on Lots 11 and 12,
excepting the easterly 6 ft. in width of Lot 11.

On November 28, 1912, the box company mortgaged to
the defendants, the Canada Life Ass’ce Co., the whole of
Block 21 for the sum of $45,000. The box company made
default in payment of this mortgage and on July 10, 1917, a
final order for foreclosure was made and on the same day a
clear certificate of title was issued in the name of that com-
pany.

On December 24, 1913, the box company mortgaged the
portion of Lot 11 owned by it and Lot 12 to the plaintiff to
secure the payment of $5,000, Default was made under
this mortgage in 1915, and proceedings were taken in due
course to foreclose it. On May 29, 1917, the plaintiff made
an application for a final order of foreclosure. In the ap-
plication, which he verified by his own affidavit, he stated
that he was informed that the land was unoccupied except
that there was upon it a frame cottage and stable. He was
then, and had been from the beginning, aware of the exist-
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ence of this branch line. On August 3, 1917, a certificate
title was upon this application issued to him for Lot 11,
less the easterly 6 ft., and Lot 12 in Block 51, subject on
to the mortgage of the Czerwinski Box Co. to the Norther
Trusts Co. dated June 13, 1910. On August 27, 1917, a di
charge of this last-mentioned mortgage was registered.

After the assurance company became owners of Block 2!
it entered into a lease of the factory theretofore occupied |,
the box company to the defendant, the Manitoba Steel &
Iron Co., and another portion of the property was leased i
the Duncan Fuel Co.

On August 1, 1911, the box company surrendered to th
railway company all its estate, right, title and interest i
the siding and the materials, and in and to the agreemen:
itself,

On June 15, 1912, a new agreement was entered into b
tween the railway company and the box company givin
the latter the use of the siding for an annual rental o
$35.15. The other provisions were practically identic:
with those of the former agreement, including the provisio
as to right of way and right to terminate the agreement.

By an instrument bearing date June 15, 1917, this las!
mentioned agreement was in turn surrendered by the box
company and a new agreement which is dated June 16, wa
entered into between the railway company and the assu
ance company. This latter agreement differs in no essen
tial respect from the one made between the box compan:
and the railway company on June 15, 1912, It recites tha!
the assurance company is interested in premises near th
railway and desires to have the use of a railway siding whic!
connects the premises with the railway, and it provides tha!
the assurance company may as tenants of the railway com
pany use it on the terms set out in the agreement.

The seventh paragraph of this agreement provides tha!
the assurance company will secure the right of way over
the land on which the siding shall be built, outside the lan
or property of the railway company used for right of wa)
and will save the railway company harmless from all claim
for compensation by owners of said land and by owners and
occupiers of any other lands who claim to be damaged b;
the construction or operation of said siding or any par
thereof.

It is clear from the correspondence that the last mentioned
surrender and the agreement between the railway company
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and the assurance company were not executed for several
months after the day on which they respectively bear date.

The claims of the plaintiff is that he is now the owner of
Lot 11 and the defendants are by the operation of this spur
track across it, trespassers, and he asks for damage for
trespass and an injunction to restrain further acts of tres-
pass, or in the alternative compensation for use and occupa-
Lon,

The track was constructed in assumed exercise of the
powers conferred by the Railway Act, 3 Ed. VII 1903 (Can.),
ch. 58, sec. 175. That section provided that “before com-
mencing to construct any such branch line the company
shall obtain the authority of the Board and comply with the
following provisions— . . . 2. The company shall
make a plan, profile and book of reference, showing the pro-
posed location of the branch line and conforming to the
requirements of section 122, and shall deposit the same *
* * in the offices of the registrars of deeds for such dis-
tricts or counties respectively.”

Turning to sec. 122 it will be seen that amongst other
things the ple  must shew “the areas and length and width
of lands prop.sed to be taken, in figures,” and the book of
reference must describe the portion of land proposed to be
taken in each lot to be traversed, giving numbers of the lots
and the area, length and width of the portion thereof pro-
posed to be taken and the names of the owners and occupiers
so far as they can be ascertained.

The reason for requiring this information to be furnished
in all cases where the land is to be taken is quite obvious.
In the absence of such data it would be quite impossible to
fix the compensation for land so taken.

The plan in this case does not shew the area nor does the
book of reference describe the portion of land proposed to
be taken in any lot to be traversed, nor the area, length and
width of the portion thereof proposed to be taken. The
reason for the omission clearly is that no land was to be
taken. The agreement made between the railway company
and the box company provided that the latter should se-
cure the right of way for the proposed spur to its factory
located on Lot 21, and for that purpese it purchased Lots
10 and 11 in Block 51. It then owned all the land required
to be traversed with the exception of the two streets men-
tioned. It wanted the spur as an adjunct to its own busi-
ness and of course as against it all that was required was
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Man. its consent to construct and operate the line. That zonsent
KB. was given by the agreement of June 15, 1905. So long as
——  that agreement remained in force and so long as it owned
Bucuanax gll the land over which the line was laid, the railway com-
Camaniay PaNY had a right to maintain and operate the spur and of
Le  course could not be charged with trespassing in so doing.
Assurance  On August 1, 1911, that agreement was surrendered but
Os. on June 15, 1912, another agreement to the like purport was
entered into and continued in force until terminated by an
instrument already referred to, bearing date June 15, 1917,
and was not thereafter renewed.

It is not open to doubt it seems to me that after the ter-
mination of the agreement between the railway compan)
and the box company all right which the former had to
maintain and operate the spur upon the land of the latter
which depended upon that agreement came to an end, and
if the railway company thereafter desired to maintain and
operate the spur it would be necessary for it either ‘o secure
the consent of the then ownevs of the land traversed or
proceed to take the land under the powers contained in the
Railway Act.

The box company had defaulted under its mortgage to th.
plaintiff and he proceeded to foreclose under the Real Prop-
erty Act, RS.M.,, 1913, ch. 171, with the result that on
August 3, 1917, he obtained a certificate of title for the
mortgaged lands, subject only to a mortgage to the North-
ern Trusts Co., which was subsequently discharged. The
plaintiff thus became the absolute owner of Lot 11, Block
51 (less the easterly 6 ft.) and of Lot 12, the latter of which
is not touched by the spur in question.

The box company also defaulted in its mortgage to the
assurance company and the latter foreclosed and obtained a
clear certificate of title on July 10, 1917.

On July 23, 1917, and again on July 30, the acting super-
intendent of terminals of the railway company wrote the
assurance company to know if il wanted the agreement of
the box company surrendered and a new agreement made
with itself respecting this spur. The assurance company
replied on July 31, that it would be advisable to have a lease
with itself and suggested that the same be prepared.

On August 3, 1917, the assurance company requested that
the matter be allowed to stand as it was negotiating a sale
of the property.

On December 21, 1917, the acting superintendent of ter-
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minals again wrote, saying:—*“I would suggest that if you
wish agreement kept alive that you immediately make ap-
plication for a new agreement, as at the present there is
no agreement covering the tracks, and some of the other
interested parties may make a request on us to take the
tracks up.”

To that letter the superintendent of the assurance com-
pany replied on December 22, saying:—*“I think you had
better have the agreement completed without further de-
lay.”

Further correspondence shews that the agreement was
delivered executed on January 24, 1918, but dated back to
June 16, 1917. The agreement is on a printed form and is
practically identical in terms with the second box company
agreement and contains a provision that the assurance com-
pany will secure the right of way over all the land outside
the land of the railway company used for right of way pur-
poses and save the latter harmless from all claims for com-
pensation by owners of such land.

The plaintiff has never consented to the siding traversing
the portion of Lot 11 owned by him, nor has the railway
company ever proceeded to take the land required for right
of way under the powers contained in the Railway Act. A
railway company may on complying with the provisions of
the Railway Act take the land requisite for the undertaking
with or without the owners’ consent. When this siding was
put down it was not necessary to have recourse to these
powers because the applicant owned all the land to be
traversed and by agreement gave the railway company per-
mission to lay the siding and operate it for the purpose of
serving the owner’s factory.

The agreement provided for the laying of a track upon *

the box company’s own land for the service of its business
convenience. It was in no sense a permanent railway but
a mere temporary thing, terminable upon notice from either
party. The right of the railway company under that agree-
ment, it appears to me, was that of a licensee, the license
and consequently the right to occupy the land continuing
during the existence of the agreement and no longer. The
right to occupy the lands without compensation depended
upon the agreement and when the agreement was termin-
ated the right went with it.

The main contention of the defendants is that the spur or
siding was constructed pursuant to the powers conferred
upon the railway company by and in compliance with the
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provisions of the then Railway Act, and by the authoriiv
of the Board of Railway Commissioners, and that the plai:-
tiff’s only right, if any, is to proceed for compensation as the

Buemanan  Act directs.
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Co.

If the correctness of the defendants’ premise be assume
it would follow I think that their conclusion would be incon-
trovertible.

All the Railway Acts have contained a clause providing
that the compensation for any land which may be takcn
without the consent of the owner shall stand instead !
the land and that the claim to the land shall be converte |
into a claim to the compensation: 3 Edw. VII. 1903 (Can.).
ch. 58, sec. 173; R.S.C., 1906, ch. 87, sec. 213; 9-10 Geo. V.,
1919, (Can.), ch. 68, sec. 236; consequently, where land i
taken possession of by a railway under its compulsor
powers, the owners’ only recourse is to proceed for com-
pensation: Essery v. G.T.R. Co. (1891), 21 O.R. 224; Slater
v. Canada Central R. Co. (1878), 25 Gr. 363; In Re Ruttan
and Driefus and C.N.R. Co, (1906), 12 O.L.R. 187.

That is the situation where land is taken for right of
way for either the main or for a branch line. The title to
the right of way is acquired by the railway company either
by agreement with the owner or by expropriation and he
must be content with the compensation agreed upon or fixed
as the Act directs. His right to the land taken is gone, it
has become the property of the railway. But, can this be
said with respect to a spur or siding such as the one in
question?

The land upon which the track was laid did not become
the property of the railway but the title to it continued to
be vested in the owner. A reference to the plan and book of
reference will shew that it never was intended that any land
should be acquired by the railway company for right of
way either by the exercise of compulsory powers or other-
wise. As the applicant for the spur track owned all the land
other than the city streets which it was necessary to cross,
it was not necessary that any land should be acquired. The

spur was being built for the sole accommodation of the ap-
plicant, under an agreement which either party might ter
minate on two months’ notice. The agreement gave the rail
way company no right or title to the land which the spur
was to traverse. The box company was to secure the right
of way. It does not say that it was to be secured in the name
of the railway company and when secured it was presumably
to be secured in the name of the box company and as its
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own property. The defendants do not claim by their plead-
ing that under either of the agreements with the box com-
pany the railway company acquired anything more than its
leave and license to construct, maintain and operate the spur
upon its land.

The railway company took no land and consequently the
question of compensation for land taken did not arise.

Under the circumstances is this spur a part of the railway
or is it a mere private undertaking, built and operated by
agreement between the railway company and the box com-
pany upon the land of the latter with the permission of the
city to cross Henry and Higgins Avenues? If it is the lat-
ter then it is not part of the railway and did not require the
authority of the Board of Railway Commissioners; and the
fact that the Board did assume to authorise it does not
affect the situation one way or the other, at least so far as
the ownership of the land is concerned.

In Blackwoods, Ltd. v. C.N.R. Co. (1910), 44 Can. S.C.R.
92, and Clover Bar Coal Co. v. Humberstone (1911), 13 Can.
Ry. Cas. 162, 45 Can. S.C.R. 346, the Supreme Court held
that a spur or siding laid upon the lands of the applicant for
it by agreement between himself and the railway for the
purpose of serving his own particular business convenience
was in no sense a part of the railway but a mere private
spur or siding over which the Board of Railway Commis-
sioners had no jurisdiction. In neither of these cases had
the siding been authorised by the Board. That is the only
respect in which the circumstances of these cases differ from
those of the present case.

Subsequently, the Board, in Boland v. G.T.R. Co. (1915),
21 D.L.R. 531, 18 Can. Ry. Cas. 60, ruled that the fact that
the construction of the spur was authorised by the Board
did not make it a part of the railway where otherwise it
would have been a mere private siding. In that case the
spur was laid upon the property of the Fairbanks-Morse Co.
to accommodate their own business, pursuant to an agree-
ment similar in all essential terms to the present agreement.
The Board had authorised its construction in assumed com-
pliance with sec. 222, R.S.C., 1906, ch. 37, which was the
same as sec. 175 of the 1903 Act.

In his judgment the Chief Commissioner said at p. 535:—

“As the Order relied on by the applicant as making the
siding part of the railway on its face states that it is made
‘subject to the terms and conditions set forth in said agree-

ment,” I am at a loss to see, apart from all other considera-
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tior.s, how such a construction can be given to it. Apart from
the Order, the construction of that part of the siding on the
lands of the contractor could have been made without ap-
proval by the Board.”

Further on he says:—

“I am of the opinion that the construction made under an
Order issued under the provisions of sec. 222 is not ip-o
facto railway property. Whatever the effect of such Order
might be as against the railwdy company, it cannot_in any
way affect the title of the others, and transfer the right-of-
way on which the siding may be built from them to the rail-
way. While it well may be that the section contemplates
the acquisition of the right of way by the railway company,
it can only contemplate this being done by agreement with
the landowner or after payment of compensation fixed under
the appropriate sections of the Act. Nothing of the sort
has happened here.”

To the same effect was the Board’s ruling in Standard
Crushed Stone Co. v. G.T.R. Co. (1915), 18 Can. Ry. Cas.
374; and in Beverly Coal Mine, ete. Co. v. G.T.P. R. Co.
(1918), 44 D.L.R. 3864, 23 Can. Ry. Cas. 64.

I entirely agree, if I may be permitted to say so, with the
reasoning of the Chief Commissioner as to the effect of the
Board’s order. What was said with respect to the order in
the Boland Case is equally applicable to the order made in
this case. It too is made subject to the terms and conditions
contained in the agreement between the railway company,
the box company and the City of Winnipeg of May 12, 1905.
The agreement between the railway company and the box
company of June 15, 1905, is not referred to in the order but
it is recited in the agreement subject to which the order 1=
made and many of its provisions are incorporated in that
agreement,

The agreement of May 12, 1905, provides that the right
to maintain the spur across Higgins and Henry Avenue
shall be during the pleasure of the council and no longer,
and shall be removed when required by the council. It also
provides for the payment by the box company for the cost
of all work and materials (except certain articles men-
tioned) in and about the “construction, maintenance, repair
or removal” of the siding.

In my opinion a spur so built is not a part of the railway
and the fact that the Board has assumed to authorise its
construction does not make it so. It was then and has con
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