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IMPORTANT ilUSlNBSS NOTICF.

Persons iuledted tothe Froprictors of this Journal are requested taremember that !
all our past due acconnts have besn placed an the handz of Messrs. Patton € Ardugh,
Attorneys, Barrie, for collection ; and that only @ pronpt remittunce Lo them will
sare corls,

I is wuth great reluclance that the Proprictors have adopted this course ; but they
have been compelied to do 30 10 order to enalle them to mcet Uiear current expenses,
which are very heavy.

Now that the usefulness ¢f the Journal is s0 generally admutted. 1t would not be un-
reasonable tn expect that the Prafession and Officers of the Uourls would accord it a
Uberal support, snstead of allowiny themnselees to be sued for thar subscriptions.

TO CORRESPONDENT3-S¢e last page.

®he Wpper Camad Waty Fouwral,

JULY, 186O0.

NOTICE TO SUBSCRIBERS.

As some Subscribers do not yet understand our ne.. method of
addressing the «* Law Journal, we take this opportunity of giveny
an explanation.

The object of the system is to inform each individual Subscriber of
the amount due dy Aim (o us lo the ead of thc CURRENT year of
publication.

This object is effected by printing on the wrapper of each number—
1. The name of the Subscriber. .. The amuvuntn arrear. 3. The
current year to the end of which the computation s made.

Tutus ¢“Jokn Smith $5°60." This signifies that, at the end of the
year 1860, John Smith will be indebted 1o us sn the sum of 35, for
the current volume.

So « tenry Tompkins $256°60.” DBy this is signified that, at the
end of the year 1860, IHenry Tompkins will be tndebted to us wn the
sum of $25, for b volumes of the ¢ Latw Journal.”

Many persons take $5°60 to mean 5 dollars and G0 cents. This
is @ mustake. The ** 60" Ras r¢ference to the year, and not to the
amount represented as due.

JURISDICTION OF COUNTY COUKTS AS TO LANDS.

It is enacted, by the County Courts Act, that the said
courts shall not have cognizance of any action ¢ where the
title to land is brought in question.” (Con. Stat. U. C,,
cap. 15, see. 16, sub-sec. 1, p. 78.)

This is in terms nearly similar to see. 58 of the Englisk
County Courts Act (9 & 10 Vie. cap. 95), which pro-
vides that the English County Courts ¢shall not have
auy cognizance of any action of ejectment, or in which the
title to any corporeal or incorporeal hereditaments, or to
any toll, fair, market or franchise, shall be in question.”

Qur statute, instead of using the words “any corporeal
or incorporeal hereditaments,”” &ec., makes use simply of the
word “land.” This word, in law, comprehends any ground,

surface.—( Williams’ Real P'roperty, 13.)

It would scem that the word “land,” as used in .ur
statute, is of the most extensive signifieation. This opinion
is strengthened by a referenee to sec. 20 of the act (Con.
Stat. U. C. p. 79), which cnacts that “No plea, replica-
tion or other pleading, whereby the title to any land, or to
any annual or other rent, duty or other custom or thing,
relating to or isswing out of lands or tenements, is brought
in question, shall be received by any County Court, without
an affidavit thereto annesed, that the same is not pleaded
vexatiously, nor for the mere purpose of excluding the
Court from jurisdiction, but that the same does contain
matters which the deponent believes to be aecessary for the
party pleading, to enable him to go into the merits of the
case.”’

The object of the act is to exclude County Courts from
having jurisdiction in any action where the title to land is
bona fide brought in question, but not to enable a defen-
dant vexatiously to set up that defence in order to oust tho
Court of jurisdiction.

One matked difference between our County Courts and
the Courts of the same name in England, is, that while
here actions brought in a County Court are conducted by
written pleadings, as in the Superior Courts, there the
actious are conducted vive roce. This distinction must be
borne in mind, when reading English decisions as applica-
ble to the provisions of our act.

In Upper Canada the title to land may be brought
in question cither on the face of the pleadings, or in some
cases be suggested in evidence. Where the title is raised
upon the pleadings, the judge can go no further. Thus,
where defendant in replevin made cognizance, as bailiff, of
A., alleging that the locus in guo was the freehold of A.,
and that he as bailiff took the cattle, &ec., damage feasant,
although plaintiff did not take issue on the plea of liberum
tenementum, but on the allegation that defendant did, as
bailiff of A., take the cattle, &ec., it was held that the
County Court was ousted of jurisdiction. (Tenniswood v.
Pattison, 3 C. B. 243 ; sce also Powley v. Whitchead, 16
U.C. Q.B. 589, 5 U.C. L.J. 15) So a plea of not pos-
sessed in an action of trespass in & County Court. (Timothy
v. Farmer, 7 C. B. 814; but see Latham v. Spedding,
15 Jur. 576; 20 L. J. Q B. 302.)) So where plaintiff
declared against defendant, his lessee, for removing 2 tene-
ment, &ec., and for converting the materials thercof to his
own use, and defendant pleaded, first, that before removal
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he acquired the freehold of the tenement by purchase
secondly, that before removal he acquired the soil on which
the tenement was erccted, &c.; aud, thirdly, that the
building was not plaintiff’s, asalleged. (Reynolds v. Offett,
coram Chewett, Co. J., 3 U. C. L. J. 169.)

After the defendant has, under our statute, sworn that
his plea is not pleaded vexatiously, the judge is not at
liberty to entertain the surmise that it meuaus nothing.
The defendant pleads it at bhis peril, and the County
Court is without jurisdiction to inquire into the truth of
it. (Powley v. Whitchead, 16 U. C. Q. B. 592, 5 U. C.
L. J.15.) If the plea be not accompanied by such an
afidavit, the court may order it to be taken off the file,
because of its irregularity; but when tho defendant swears
that it is necessary for his defence upon the merits to have
the title brought in question, then the jurisdiction ceases.
(Zb. per Burns, J.)

If the title be not raised on the pleadings, but suggested
by defendant in evidence, it is for the judge to inqaire into
the case, in order to satisfy himself that the actiou will
bring title to land in question. (Cowen v. Licrce, 1 C. C.
Chron. 282; Cox & Lloyd’s County Courts, 254.)

Xt is certainly not enough for defendant merely to assert
that he disputes title, in order to withdraw an action from
the cognizance of a County Court. The judge must be
satisfied, not that the claim is a good one, but that it is
preferred with bona jfides, and is sufficiently substantial to
have an existence, however dubious may be its value,
(but seo Marsh v. Dewes, 7 Jur. 558.) For this purpese
he may hear the objectior and investigaw the claim of title,
50 as to ascertain whether it be bona fide and gubstantial.
It is plain that the court cannot ascertain whether title is
really in dispute in the action, so as to be unable to decide
the action without deciding upon the disputed title, unless
it institutes an inquiry into the fact. (Lilley v. Ilarvey, 5
D. & L. 648 ; Lloyd v. Jones, 6 C. B. 81; Cox & Lloyd’s
County Courts, 253.) The court must be satisfied that the
title is in dispute ¢n the action, so that the action cannot be
tried without trying the title. (1b.)

If title be not a materixl ingredient in the action; if the
real merits of the case can be tried without any reference
whatever to title, the Court is not ousted of jurisdiciion.
Thus, where an action was brought to recover damages for
an injury caused to the plaintiff s premises by the negligent
conduct of the defendants’ scrvants. whereby canal water
was suffered to overflow, and at the trial the defendants
disputed the title to certain embunkments, and went into
evidence fo show that under their private act they were not
bound to repair them when wharves were erected contigu-
ous to the canal, and that such wharves had been erected
and were out of repair, and caused the damage complained

of the plaintiff gave cxidence that the damage was caused
by the negligence of the defendunts’ servants, in not open-
ing certain sluices; the Court of Queen’s Bench held, that
the County Court was not ousted of jurisdiction. (Morton
v. Grand Junction Canal Company, 6 W. R. 513.) But
where, in trover for the conversion of grain, &e., the pleas
were ‘“ not guilty,” and not ** possessed,” and under these
pleas it appeared in evidence that the real dispute was
whether the grain, &c., which defendant had caused to be
seized in execution, as being the property of one Barman,
his debtor, was the goods of Barman or of the plaintiff—
and that depended upon whether a deed which Barman had
made in Day 1848, of the land on which the graio, &e.,
was raised in 1849, was a bona fide conveyance, or fraudu-
lent, with intent to defeat creditors—it was held, that
although the title to land was only brought into question
incidentally, still the Court was ousted of jurisdiction.
(Trainor v. Holcombe, 7 U.C. Q. B. 548.)

If a par.y be sued for a nuisance on land, and set up as
a defence that he is not the owner of the Jand, title to land
clearly comes in cuestion. (Z'he Queen v. Harden, 2 El.
& B. 188.) So where, in ap action for a trespass, commit-
ted by breaking the doors of certain rooms in a cottage
belonging to the plintiff : the plaintiff’s case was, that he
had let the defendant a portion only of the cottage, and had
reserved to himsclf the rooms in which the trespass was
committed, which defen’~nt denied. (In re Chew v. Hol-
royd et al, 8 Ex. 249

Title, however, does not neccssarily come in question
because the subject of dispute is a freehold, or something
that forms part of a frechuld. Every case must rest on its
own peculiar circunstances, the test being, not the nature
of the subject matter, but the nature of the claim. (Cox
& Lloyd's County Courts, 206). Thus, where an action was
brought for scizing a horse, and the defence was that the
defendant was lord of the manor, and had scized it fora
heriot; to which it was replied, that the horse was the
joint property of the plintiffs, and that one of them only
was tenant of the manor, it being admitted that the defen-
dant was the lord of the manor; the only question for trial
was whether the horse was the joint property of the plain-
tiffs, and thac oune of them only was tenant of the manor.
(Penfold ct al. v. Nexland, 1 C. C. Chron. 123 ; see also
Jenkins v. Lvans, 1b. 196.) So an action for taking sand
and gravel from Hounslow-heath, was held not to involve a
question of title. (White v. Smith, Cox & Lloyd, 256.)

Besides, defendant may be in such a position that he
caunot set up title to land. Where the relation of Jandlord
and tenant esists, the tenant cannot dispute his landlord’s
title. Nor, if the tenant voluntarily allow another in pos-
session, can the latter dispute the landlord’s title. But if
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the tenant be evicted by compulslon then the dcfcu(l'mt is'

not so estopprd—title comes in question, and the jurisdic-
tion of the County Court is at an end.
Collier, 1 E1. & B. 630; Emery v. Barnet, 1 U. C. L. J.!
212; 27 1. J. C. P. 212; 22 Jur. 634.)

HIRY

(Mountaoy v. lolectmcnt in a ('ounty Court fur the recovery thereof.

)c'an) \.xluc of thc prcuusu or lee rent p.l).nblc in rcepect
thereof, does not execed 8200, the landlord may maintain
24
Vie. cap. 63.) In some respects this uct resembles secs.
6, H1 & 52 of the English act 19 & 20 Vie. cap. 198; but

In England, but not in Upper Canada, it is provided, | the jurisdiction exercisable under the English act is much
“that in any action in the County Court, in which the mle " more summary than under ours,

to any corporeal or incorporeal hereditament, &e., shall}
incidentally come in question, the judge shall have power
to decide the claim which it is the immediate objcct of the
action to enforce, if both parties at the hearing shall consent
tn any writing, signed by them or their attorneys, to the
judge having such power.”” (19 & 20 Vic. cap. 108, sce.
25.) Bat it is by the same section provided, ¢ that the
Judgment of the court shall not be evidence of title between
the parties or their privies in any other action in that court,
or in any proceeding in any other coutt.” (J1.)

Where a County Court judge, owing to mistaken views
as to jurisdiction, refuses to try an action over which he
has jurisdiction, the proper remedy is by mandamus.
Trainor v. Ilolcombe, 7 U.C. Q.B.548; Emeryv. Barnett,
ubt supra.) Soif he insist upon trying an action over
which he has ne jurisdiction, the remedy is the opposite
one of prohibition. (ZLilley v. Harvey, 5 D. & L. 648.)
The one writ issues, as its name (mandamus) imports, to
command the performance, the other (prohibition) to com-
mand the forbearance of some act. (Smith on Action, 53.)

The writs of mandamus and prohibition are in such cases,
when they arise in England, dispensed wits. Instead
thereof, the party aggrieved is enabled to obtain all neces-
sary relief by rule or order, either in term or vacation. (19
& 20 Vie. cap. 108, sees. 42, 43.)

If want of jurisdiction be established, the judge has no
power to go further. He cannot cither nonsuit plaintiff or
award costs to defendant. (Fenfold et al. v. Newland, 1
C. C. Chron. 123; Lawford v. Partidge, 1 II. & N. 621,
3 Jur. N.S. 271; Powley v. Whitekead, 5 U.C.L.J. 15, 16
U.C. Q.B. 589.) But defendant, if able to satisfy a supe-
rior court of want of jurisdiction, is not bound to wait a
trinl in the inferior court : he may at any time during the
action move for a prohibition. (Sewell v. Jones, 18 Jur.
153, 19 L. J. Q. B. 372.)

It now remains for us to notice the Act of last session,

estending the jurisdiction of County Courtsastolands. The'

extension is only to cases as between landlord and tenant,
where the yearly value of the premises, or the rent payable
in respect thereof, does not exceed $200.

If the term and interest of the tenant is expircd or is

Onc good effect of our act will be to abridge the term
during which refractory tenants may set their landlords at
defiance. Before the act, if a landlord were driven to eject-
ment, the tenant had only to enter an appearance, and defy
his landlord for about six months, occupying and perhaps
destroying his property without compensation or hope of
compensation. In outer counties the assizes were held only
twice a year (spring and autumn) ; and where an appearance
was entered, a verdict could not be obtained until one or
other of these assizes. Couvuty Courts, on the other hand,
held their sittings four times a year. So that where the
yearly value of the premises sought to be recoverced does
not exceed $200, the landlord, in the cases for which pro-
vision is made by the new act, cannot be longer delayed
than three months; and is enabled, where the tenant is
worthless, to obtain possession, upon payment of County,
instead of Superior, Court costs, as formerly.

LAW REFORMS OF LAST SESSION.

In the June number we published a few important Acts of
the last session of the Legislature. In this number we
publish some more, in addition to those already published.

Among the Acts now published, our readers will be sur-
prised to notice the Act respecting foreign judgments, the
subject of remarks in the lust number of the Journal. The
bill was introduced at 2 very late stage of the session, and
we did not believe it possible for it to become law in the
short time that remained. That belief was strengthened
by the fact of a communication which we received from
Quebec, informing us that it would stand over till next
session.

We now find that we were in error, and have to cong-a-
tulate our readers that the bill became law twelve months
sooner than we anticipated. It is in the main a really good
measure, and the fact that it was placed on the statute
book within a few wecks after its introduction to Parliament
by the Government, shows how much the nccessity for it
was felt.

Let us not, however, be understood as being advocates
for hasty legislation. It is too much the fashion to delay

determined by a legal notice to quit, or if reat Is in arrear  important measures till the heelof a scss.on, and then rattle
for sixty days, and the landlord bas a right by law to re- them through asif the destiny of empires depended on their
enter for nonpayment thereof; in any such case, where the |fate. Legislation ought to be a work of deliberation. The
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proper discharge of the functions of law-givers isvital to the
welfaro of a people; nnd when we wit ¢ss reckless legisla-
tion, wo tremble for the consequences.

The work of the session, as regards civil procedure and
civil rights, is by no means devoid of interest. In other
columns we publish an extract from the recent address of
his Honor Judge Mackenzie, of Kingston, to the Grand
Jury of (eneral Quarter Scssions, on the oceasion of the
opening of that court, on the 12th June, as giving in com-
prehensive form a review of the changes effected in the law,
50 far ns material to be known to the legal practitioner.
Most if not all of the Acts to which the learned Judge
makes reference, will bo found in the pages of the Law
Journal.

THE “LAW MAGAZINE AND LAW REVIEW.”

Our readers will peruse with interest an article which we
publish in this number of the Law Journal, taken from
the Law Magazine and Review, and headed ¢ The Law
and Lawyers in the British Colonies.” It gives us great
pleasure to find, in a legal periodical so influential, good
opinions expressed of the status of our bar, and that plea-
sure is not by any means diminished when we find in the
same article a complimentary reference to the Upper Ca-
nada Law Journal.

We are sensible of the differences that exist between the
bar of this colony and that of the mother country; and
fecl proud to acknowledge that our endeavour is to emulate
our brethren on the other side of the Atlantic. Though
our local laws may and no doubt do, in some respects, dif-
fer from the laws of the mother country, yet the great body
of the law in the two countries is identical. It is the old
common law of England,—the germ of all that i, noble
and great,—a law whichis the safeguard and the pride of a
people among whom real liberty flourishes in real security.

The beauty of English law is, that, while it adds stability
to the throne it equally protects the roof of the most hum-
ble cotter. It estends the tegis of its protection to all
persons without regard to creed, colour, or standing. It
inspires liberty and cnobles its devotees. It is impossible
that our laws can be in their purity administered by a vepal
bar. The proper understanding of our laws elevates the
mind of man, and so dignifies the profession to whom its
administration is especially entrusted.

AUTHORITY OF COUNSEL.

The English Court of Exchequer bas at length given
judgment in the celebrated case of Swinfen v. Lord
Chelmsford. The judgment is in favor of the defendant.
It is in effect decided that a barrister acting in good faith

and with a single view to the interests of his client, is not
responsible far any mistake, indiscretion, or error of judg-
ment.  The case is to be appealed.

23 VIC.—CIIAP. XXIV.

An Act respectin g Foreign Judgments and Decrees.
[Assented to 10th May, 1860.)

Whereas it is expedient to amend the Inws of Upper and
Lower Canada respecting Forciga Judgments and Decrees and
to nssimilate the same: ‘Therefore, Her Majesty, by and with
the advico and consent of the Legislative Council and Assembly
of Canada, cnact as follows:

1. In any suit brought in either section of the Province upon
a Foroign Judgment or Decreo (that is tosny, upon any Judg-
ment or Deereo not obtained in either of the said sections,
except as hereinafter mentioned) any defenco sot up or that
might have been set up to the original suit may be pleaded to
the suit on the Judgment or Decree.

2, In any suit brought in either scction on a Judgment or
Decree obtained in the other section in a suit in which the ser-
vico of process on tho defendant or party sued has been per-
sonal, no defence that might have been sot up to the original
gl;)uit can be pleaded to that brought upon the Judgment or

ecrec,

8. In cnse of a suit against a Corporation, service of process
on tho officer or officers thereof named in the Act incorporating
such Corporation, or in caso there be no offic*~ named in the
said Act, then service of process according to the law of the
section of the Provinco where the process is served, shall be
held to be personal service under this Act.

4. In any suit brought in either section on a Judgment or
decree obtained in the other section in a suit in which personal
service was not obtained and in which no defence was made,
any defenco that might have been set up to the original suit
may be made to the suit on such judgment or decree.

23 VIC.—CIIAP. XLIV,
An Act o regulate the removal of causes from County Courts.
{Assenied to 19th May, 1660.)

Her Majesty by and with the advice ana consent of the
Legislative Council and Assembly of Canada, enacts at
follows :

I. No cause or suit instituted in any County Court in Upper
Canada shall be removed or removable from such County
Court, by writ of cerliorari or otherwise, into either of the
Superior Courts of Common Lasw, unless the debt or damages
claimed amount to upwards of one hundred dollars, and then
only on affidavit and by leave of a Judge of oue of the said
Superior Courts, in cases which shall appear to the Judge fit
to bo tried in one of the Superior Courts, and upon such terms
as to payment of costs, giving security for debt or ccats, or
such other terms as he shall think fit.

23 VIC.—CHAP. LXIII.

An Act to extend the Jurisdiction of the County Courts.
[Assented to 19th May, 1860.]

Hor Majesty, by and with the advice aud consent of the
Legislative Council and Assembly of Canada, epacts as
follows:

1. The several County Courts in Upper Canade shall have
jurisdiction, and hold plea in actions of ¢jectment for tho re-
covery of corporeal hereditaments, (where the yearly value of
the premises, or the rent payable in respect thereof, does nog
exceed two hundred dollars) in the following cases, namely :
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1. Where the term and interest of the tennnt of any such
corporeal hereditament shall huve expired, or been determined
by the landlord or the tenant, by a legal notice to quit;

2, Where the reat of any such corpureal hereditament shall
be sixty days in arrear, aud the landlurd shall have right by
law to re-enter for non-pnyment theredf.

1L ‘The fifteenth chapter of the Cuncoliduted Statutes for
Upper Canada and this Act shall be read as one Act, ns " the
provisions of this Aet had been incorporated with the said
clhapter fifteen.

1L, The provisions of tho Act chapter twenty-seven of the
Consolidated Statutes for Upper Canada shall, so far as appli-
cable, extend and apply to actions and proceedings under this
Aat, and to the said County Courty, in reference to such actions
and proceedings,

IV, The several County Cuurts in the exercise of the juris-
diction given by this Act. simll have and exercize the same
nowers us helong to, and may bo exercized by, the Superior
« urts of Common Law, in aud in respect to actions of ¢ject-
ment,

V. The Judges of the Superivr Courts of Common Law,
acting under the three hundred and thirty-ninth section of
“The Common Law Prucedure Act,” may alter the mode of
procedure preseribed hy the said Act chapter twenty-seven, so
far ag relates to activng of ejectment in the County Courts
under this Act.

VI, The term ¢ landlonl” as used in this Act shall be under-
stood to mean the persin entitled to the immediate reversion
of the lands. or if the property be holden in joint tenancy, co-
parcenary or tenancy in common, shall be understood to mean
any onc of the persons entitled to such resersion.

VIi. Every action under this Act mast be brought in the
County Court «f the County in which the premises sought to
be recovered lie.

——

23 VIC.—CIAP. LXV,

An Act to amend the Law of Replevin in Upper Canada.
{Assented to 10th May, 1510.)

Whereas it is expedient to amend the law relating to Reple-
vin, 50 s to prevont the same being perverted to purposes of
injustice: Therefore, ller Majesty, by and with the advice and
consent of the Legislative Cuuncil and Assembly of Canada,
enacts as follows :

1. No Writ of Replovin shall issue,—

1. Unless an order is granted for the Writ, on an affidavit
by the person claiming the property, or some other person,
showing to the satisfaction of the Court or Judge the facts of
the wrongful taking or detention which is complained of, as
well as the value and description of the property, and that the
person claiming it is tho owner thercof, or is lawfully entitled
to the possession thercof (as the case may be) ;

2. Or unless the affidavit for the Writ states, in addition to|
what is required by the fourth section of the Act relating to
Replerin, that the pronerty was wrongfully taken out of the
possession of the claimant, or was fraudulently got out of his
possession, within two calendar months nexst before the making
of the aflidavit, and that the deponent is advised and believes
that tho claimant is entitled to an order for the Writ, and that
there is good reason to apprehend that unless the Writ is issued
without waiting for an order, the delay would materially
prejudice the just rights of the claimant in respect to the
property ; ‘

3. Or, in case the property was distrained for rent or damage
feasant, the Writ O(P Replevin may issue without an order, if
the affidavit states, in addition to what is required by the,
fourth section of the Act relating to Replevin, that the property
was distrained and taken under color of a distress for rent or
damago feasant, and in such case the Writ shall state that the

defendant bhath takcu and unjostly detains the property, uader

b4

color of a distress for rent or dumago feusnut (us the case may
be).

}l. In case the Writ iseues without an order, the Sheriff
shall take and detain the property, and shall not replevy the
same to the claimant without the erder of n Judge, or a rulo
of the Court in that behalf; but may, within fonrteen days
from the time of his taking the same, re-deliver it to the de-
fendant, unless in the meantimo the claimant obtains und
serves on the Sheriff a rule or order divecting a different dis-
position of the property: hut this section shall not apply in
case of w distress fur rent or damaga feasant, under the thied
sub-sectivn of the first seetion of this Act.

H1L When an application for an order is made, the Court
or Judge may procced on the cx parte application of the claim-
ant, or may grant a rule or order on tho defendunt to show
cause why the Writ should not issue; and may, on the ex parte
application, oron the retarn of the rule or order to show cause,
grant ov refuse the writ, ur direet the Sheriff to tuke a bond in
less or more than trablo the value of the property, or may
direet him to take and detzin the property until tho further
order of the Court, instead of at once replevying the same to
the plaintiff: or may impuse any terms or conditiuns in grant
ing the Writ, or in refusing the same, (on the return of a rule
or order to show cause,) as under the circumstances in evi-
dence, appear just.

IV. In case o Writ of Replevin is issued, whether with or
without an order, or in case any rule or order is made under
the preceding seetion, the defendant may, at any time, or fromn
time to time, apply tn the Court or Judge, on aflidavit or other-
wise, for a rule or order on the plaintiff to show cause why the
writ, or why the rule or order respecting the sume, should not
e discharged or why the same should not be varied or modi-
fied in wholaor in part, as therein specified, or why all further
proceedings under the Writ should not he stayed, or why any
other relief, to be referred to in the rule or order so apnlied
applied for, should not bo granted to the defendant, with res-
peet to the return, safety or sale of the Jproperty or any part
thereof, or otherwise ; and the Court or Judge may make such
rule or order thereon, as, under all the circumstances, best
consists with justice betwcen the parties.

V. Beforo the Sherift acts on any Writ of Replevin, he shall
take a bond, conditioned not only to the effcct mentioned in
form B, appended to the above cited Act, but also that the
plaintiff do pay such _damagos as the defendant shall sustain
by tho issuing of the Writ of Replevin, if the plaintiff fails to
recover judgment on the snit; and further, that the plaintiff
do observe, keep, and perform all rules and orders made by
the Court in the suit.

VI. In case the value of goods or other property or offects
distrained, taken or detained, does not exceed the sum of forty
dollarg, the Writ may issue from the Division Court for the
Division within which the defendant, or one of the defend-
ants resides, or carries on business, or where the goods or
other property or effects, have been distrained, taken, or
detained,

VII. But the matter shall be disposed of without formal
proceedings, and the powers of the Courts and Officers, and
the proccedings gencrally in tho suit shall be, as nearly as
may be, the same as in other cases which are within the juris-
diction of Division Courts ; aud this Act and the Act relating
to Replevin, shall, eo far as any such suit is concerned, be
read as if they formed part of the Act respecting Division
Courts. (Consolidated Statutes for Upper Ganada, chapter
nineteen.)

VIIL. The Act relating to Replevin shall not hereafter auth-
urize the replesying or taking out of the custody of any bailiff
any persanal property seized by him under any process issued
out of a Division Court in Upper Canada.

IX. So far as relates to proceedings in the Superior Courts
of Law and in the County Courts, the sections of the Common



150

LAW JOURNAL.

[Jury,

Law Procednro Act, numbered respoctively from three han. | manner or way, or causo or procure the same to ho dnne for

Gred and thirty-three to three hundred and forty-one, shall be

deemed to apply to this Act, as if this Ace had been incurpo- :
rated with the said Common Law Procedure Act, but it shall

not be necessary to Iny Yefore Parlinment the rules, orders,
or regulations mude by the Judges for the purposes of this

ct.
X. This Act applies to Upper Cannda only.

23 VIC.—CHAP, XXVIL
An del respecting Trade Marks.
{Arsonted to 20th May, 1840 )

Her Majesty, by and with the advice and consent of the
Legislative Council and Assembly of Canada, enacts as follows:

I. It shall be a misdemeanor, to mark any goods with the
known and accustomed trade-mark, name or device of any
manufacturer, or to pack any goods in any package bearing
the known aud accustomed trade-mark, name or device of any
manufacturer, or in any packago which has been used for
packing goods manufactured by him,—or knowingly to sell or
offer for sale goods so marked or packed,—unless such goods
were really manufactured by such manufacturer, or his ex-
press consent to use such trade-mark, name, device or package
was first abtained,—provided such teade-mark, name, packuge
or device be so used with intent to deceive, and so as to induce
persons to believe that such goods were manufactured by such
rl?mln'nﬁlcturcr, and the goods are sold as being manufactured

nm.
yl[. For the purpose of this Act the use of any trade-mark,
name, package or device, cither identieal with that of any
manufacturer or so closely resembling it as to bo caleulated to
be taken for it by ordinary purchasers, shall be held to b a
use of the trade-mark, name, package or device of such manu-

facturer.

III. A suitmay be maintained by any manufacturer against
any person using his trade-mark, name, package or device, or
any nnitation thereof,—or selling goods bearing such trade-
mark, name or device, or any imitation thereof, or packed in
packages being or purporting to be his, contrary to the pro-
visions of this Act ; and in such suit any special damages sus-
tained by such manufacturer by reason of any such act as
afuresaid may be recovered,—and if no special damages Le
proved the plaintiff shall recover nominal damages and costs.

IV. Nothing in this Act shall be construed a3 a declaratien
that any act hereby made a misdemeanor, was or was not a
misdemeanor befure its passing.—or that any such suit as
aforesaid could or could not heretofore be maintained in either
section of the Province ;—nor shall any thing herein prevent
any offence being, dealt with as forgery, or as a fraud or other
offence, if withvut this Act it could be so dealt with.

23 VIC.—CHAP. XXXVIIIL

An Act to amend the ninth chapler of the Consolidated Slatutes
of Canada, intiluled : * An Act respecting Cuwilisation and
Enfranchisement of certain Indians.”’

{Asscoted to 19th May, 1560 )

Her Majesty, by and with the advice and consent of the
Legislative Council and Assemby of Canada, enacts as follows ;

. The third Scction of the ninth chapter of the Consoli-
dated Statutes of Canada, intituled : “ An Act respecling civ-
ilization and enfranchisement of certain Indians,” is hereby
repealed.

II. The following Section shall be substituted for the re-
pealed third Section of the said Act, and shall, in lieu thereof,
be read as the third Section of the said Act: * No person shall
gell, barter, exchange, or give to any Indian man, woman or
child, within Canads, auy kind of spirituous liquors, in any

any purpose whatsoever; and if any person go rells, barters,
exchanges, or gives any such spirituons liquors to any Indinn
wan, weman, or child, as aforesaid, or eauses the same to be

2 dune, he shall, on conviction thereof, by a Justice of the Pence,

upon the evidence of any one credible witness, other than the
info, mer or prosecutor, he fined, not exceeding twenty dollars
for every such offence, one moiety of every such sum to go to
the informer or prosccutor, and the other moiety thereof, to
be puid to Her Majesty, and to he part of the Consolidated
Revenue Fund of this Province; but no such penalty shall bo
incurred by the furnishing to any Indian in case of sickness,
any spirituous liquor, either by a medical man, or under the
direction of any such medical man.

EASTER TERM JUDGMENTS.

QULEN’'S BENCH.
Present: Rospixsoxw, C. J.; McLeax, J.; Burss, J.
June 16, 1860.
Provincial Insurance Company v. Shaw.—Rule nisi to enter a
nonsuit discharged.
Prov. Insurance Company v. Mc Donald.—Rule nis: discharged.
Deaty v. Ross.—Rule absolute.
Wattrock v, Wilson.—Rule ruse discharged.
Wuson v. Wittrock.—Postea to plaintiff.
Pullen v. Curry.—Rule absolute. Costs to abide the event.
Fssex Budding Society v. Beeman.—Rule discharged, with costs.
Reed et ux v. Weer.—Rule absolute.

Corporation of Drant v. County of Waterloo.—Rule musi dis~
charged, without costs.

Donovan v. Cummings.—New trial, on payment of costs.

Kerr v. Cameron.—Rule discharged.

Toole v. Ashford.—New trial, on payment of costs.

Isondton v. Ball et al.—New trial, on payment of costs. Plaintiff
may apply to amend, on payment of costs by first of next term.

Fraser v. Bank of Toronto.—Rule nisi discharged.

Smeaton v. Caspar.—New trial, on payment of costs.
be paid by next term,

McMullen v. Wardoff.—Rule discharged.

Cameron v. JMcDougall.—Judgment for defendant on demurrer,
with leave to apply to amend within one month.

Costs to

Juue 23, 1860.
Moffatt et al. v. Robertson § Beamish.—Action on promissory
note, againust onc defendant &3 maker and the other as indorser.
Plea by both defendants, showing want of consideration. Indorser
offered to call maker to prove plea. Evidence rejected. Held,
properly rejected. Burns, J., dissentiente. Rule discharged.

Day v. Robertson.—Judgment for defendant.

Meaghar v. Etna Insurance Company.—~Judgment for plaintift
on 2nd and 5th pleag, and for detendant on 3rd and 4th pleas;
with leave to either party, by first day of next term, to apply for
leave to plead or reply.

Fechan v. Bank of Toronto.——Appeal from County Court of York
and Pecl. Assignment to creditors, made on the 1:2th of a month,
and filed on the 15th of same month. Execution on the 13th of
same month. Held, that the filing had relation back to its date.
Judgment of court below reversed. (Court of Common Pleas, in
a case between sane parties, decided differently.  See also Shaw
v. Gault, C. P, infra.

Brown v. Garden § Gibson.—Replevin.  Avowry and cognizance
by defendants as landlord and bailf. Special plea. Held, that
plea amonnts to nil habuat in tenementes, and judgment for defen-
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dants. Lenso to plainufl to amend, on tho usual terms, within o
fortuight, by alleging an eviction.

Vanhuren v, Jull et ¢’ — \ «chaol cnse  Julgment deferred till
nert termn, Ul court hus an opportunity of seving recent Schoul
Act.

Kendra v. Moffutt,—Action on a covenant in n mortgage for pur-
chase money of 1and sold.  Equitable pler, claiming an abatement
of a4 proportion of purclase money, in respect of a piece of the land
sold, to which platift had no title, and pagment into court of
balance. Held, plea bad.

Small v. Moylan —Information for libel.
ficotion. Demurrer.  Held, plea bad,

Lamb v. Teeter —Treepasy to land and to goods.  Stands till
next term, with leave to cither purty in meantime to apply to
amend. Both declaration and pleas require to be amended.

Medrthur v. Cyol.—\ction on a eovenant given by a Division
Court baiitl.  Held, declaration insuflicient.  McLean, J., dissen-
tiente.  Plea good.

Scott . Corporution of leterboro’.—Held: 2nd plea rufficient
bar to the uction; 3rd plea also good. Judgment for detendant.

Vankieek . Stuart.—Replevin for saw logs scize! by Indian
lr}nds agent, from a person to whom Indiaus soid the same. The
timber was sold after it was cut.  Rule asi discharged.

Holmstock v. Palmer.~Judgment for defendant on record.

The Queen v. Bullock.—Irdictinent for embezalement.  Verdict,
guilty.  Rule must for & new trial, on the ground of insuflicicucy of
evidence. Rule absolute.

DBank of Upper Cuanade v. Turrant.—Appeal from decision of
Judge of the County Court of Hastings. Appeal dismissed, with costs.

In re Quinlan and Morrison.~—Rule for certiorari to remove an
order to arrest, issued by the judge of the County Court of the
County of Welland. Rule grauted,

Ienderson v. Dickson.—Motion to rescind a judge’sorder. Order
not before the court, and therefore application stacdsover till next
term.

Special plea of justi-

COMMON PLEAS.

Present: Drarer, C. J.; Ricuarvs, J.; Hacarry, J.

June 16, 1§60,

Hodgkiss v. lledley.—Rule discharged.

Robson v. Buffulo and Lake Huron Railroad Company.—Judg-
ment for plaintitf, on whole record, for 152 85.

Drerce v. Small.—Rule discharged. 1agarty, J., dissentiente.

Grasset v. Hutehinson.—Per Draper, C. J.: Phintiff entitled to
recover. Richards, J., dissents. Hagarty, J.: No judgment.
Rule drops.

Park v. Davis.—Action sgaiost County Court judge, for per-
mitting & Division Court clerk to act in the discharge of the duties
of his office without first requiring him to give the requisite secu-
rity. Action lies. First count good. Judgment for plaintiff, on
demurrer to first count; for defendant on other counts.

Dance v. Burrowes.—Judgment for defendant, on demurrer.

Coates v. Bullock.~—~Judgment for defendant.

Regina v. Hill.—Application for a writ of mandamus to town-
ship clerk, to admit relator to the office of township councillor,
where office filled by an clection de facto if not de jure. Rule dis-
charged, without costs. 1leld, that relator should have proceeded
to contest the office by writ of quo warranto.

Wilkinson v. Conklin.—~Ejectment. Rule discharged.

White v. Nelson.—Rule discharged.

Gough v. McBride.~FEjectment. leld, that a memorial exe-
suted by a grantee, when not accompanied by possession of the
land affected, is not secondary evidence of the deed as against the
grantor. Rule discharged.

Shanks v. Coates.—Dower. Rule nint to increase the damages.
Rule absolute, no caun~e heinz shown.

Ball v, Goodman.-—(Two cases ) Seduction.  Suggestion by
adminiatrator, enterel by order of Mr. Justice MeLean.,  Uemvurrer
"o suggestion, and rale mer to set aside order of Mr. Justico
Melean. Judgment for defendant on demurrer, and order sot
n-ide.  Held, that action did not survive,

The Queen x. The Corporativn of Port Hope.-——Application for n
mandamus,  Rule absolute.

Crarg 5. Runkin.—~Defendant entitled to judzment on the de-
I'murrer.  Held, that a tax imposed by school trastees on tho
! pacvents v guardiaus of persons sending chldien to school, not
tegal.

HHagaart v. Wintermnte.—~Ejectment.
charged.

Merrick v. I Esperance.—Action on & guarantee.
eater & nonsuit discharged.

Read v. Ranks.—Dower, Rule ausi dizcharged.

Nt v. Small.—Rule discharged.

MeCallum v. Suyder.—Rule discharged.

Suith v, Birme.—Judgment for plaintiff on first plea, for defen-
dant on sccond. Rule absolute as to 80 much as asks amount of
note to be deducted from verdict, and discharged as to residue,

Ouwens v Davidson.—Action as to o disputed boundary. Postea
to defendant.

Winter v. Stewcart.—Rule discharged.

Joknston v. Smth.—Action against sheriff for neglect to levy
and false return. Verdict for plaintiff. Rule nisi for now trial
discharged.

Russel v. Carscallan.—FEjectment.

Rule nisi for new trial dis-

Rule nisi to

Rule absolute.

Juns 23, 1800,

Hodge v. The State Insurance Company.—Rule nisi for a now
trial refused.

Ferris v. Chesterfield.—Appeal dismissed, with costs.

Annis v. Dormon.—{Two cases.) Judgment for plnintiff, on
demurrer; and rule msi for new trial sbsolute. Costs to abide
the event.

Iowes v. Mills.—~(Two cases.) Judgment for plaintiff on de-
murrer, and rule st discharged.

Cutkbert v, Street.—Rule nist to enter verdict for plaintiff mado
absolute.

Buell v. Ford.—Plaintiff entitled to judgment on the demurrer,
with leave to defcudant to amend his special pleading. Only one
special plea to the whole drclaration. Richards, J.: No judgment.

Shaw v. Gault.—Appeal from the decision of the County Court
of the United Counties of Stormont, Dundas and Glengarry. Held,
that there are five days, and five only, silowed to file a bill of sale;
and that if not filed within that time, it is void. Held also, that if
aun esccution be placed in tho sheriff’s hands, between the date of
the bill of sale and its filing, though within five days, it is entitled
to prevail.  Judgment of court below reversed.

Township of Beverley v. Barlow.—(Two cases.) Postea to plaintiff,

Randal v. Fullurton.—Rule discharged.

Neale v. Winter.—Rule to reduce amount endorsed on writ of
fi. fa. made absolute, without costs.

Brown v. Wythers.—Rule discharged, with costs.

Camplell v. Grier.—XRule nisi for new trial.  Costs to abido the
event.

PRACTICE COURT.

Present: Ricizamrbps, J.
June 186, 1860.
VanEvery v. Drake.—If defendant pay costs taxed on former
rule. and costs of this application, within onc month from this
date, then rule dischargea; otherwise, absolute.
In re Thomas v. Brooks.—Held, that the power of issuing exe-
cution on a rule is confined to cases where money is made payable
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by tho rule. Where, therefore, an order to enforco an award,
though tho submission was made a rale of court,
did not direct the payment of money, n rule to set nxide exceution
issued on such a ruloe was made abwolute, with costs,

Or unless the aflidavit for the writ states in addition to what

nnd the award i3 required by the fourth section of the former Act relnting to

Replevin, that the property wae wrongfully taken out of tho
possession of the cluimant, or was fraudently ot ont of his

Niggara and Detrod Rivers Rardicay Company v. Jurkholder.— | possession within two calemlar months next before the making

Rule mst discharged, without costs. Point decided snme as in last |

cnse.

ADDRESS

OF I1IS HONOR, JUDAE McKENZIE, TO THE GRAND JURY OF UNITED
COUNTIES OF FRONTENAC, LENNUX AND ADDINGTON.

On former occasions T directed 1y .itention of the Grand
Inquest and of the public, to any changes o. ~lterations effec-
ted in the criminnr law, and in the administration of justice
in general in Sessions of Parlinment immediately preceding
sittings of tho Court. I do not find that any material altera-
tion haa heen made in the eriminal law of the country in the
Session of Pavliament which recently closed, but changes have
been mado in the law in reference to civil rights and the
authority of the courts of law in Upper Canada. ‘The law
which nuthorized the bringing ol snits within the competence
of tl}o County Courts in what was termed the * Inferior juris-
diction” of the Superior Courts, has been unconditionally re-
pealed ; and very properly so. The consequence of the abro-
gation of this law 13 that all suits and actions within the com.
petence of the County Court will require to be hrought and
prosecuted in that Court itself; and no canses or suits instituted
in the County Court shall be remosed from such County Court
by writ of certiorari or otherwise into the Superior Courts of
Common Layw, unless tho debt or damages claimed amount to
upwards of one Lundred dollars, and then only on affidavit
and hy leave of a Judge of one of the Superior Courts in cases
which shall appear to the Judge fit to be tried in one of the
Superior Courts, and upon such terms as to payment of costs.
giving security for debt and costs, or such other terms as he
shall shink fit.

And for the future, in any action depending in any of Ier
}\Ia_]csty's Superior Courts of Common Ym\v in Upper Canada,
in which the amount of the demand is nscertainm{,by the sig-
nature of the party, and in any action for any debt in which
s Judge of cither of the Superior Courts shall be satisfied that
the case may safely be tried in the County Court, any Judge
of the Superior Courts may order that such cuse may he tried
in the Cvunty Cuurt of the Cuunty where such activn was
commenced, and such action shall be tried there accordingly,
and the record shall be made up as in other eases, and the
trial shall take place in such County Court in the same way
as ordinary cases are tried therein.

The jurisdiction of the County Courts has also been extended
to actions of ejectment in certain cases, The several County
Courts in Upper Conada shall have jurisdiction to try actions
of ¢jectment for the recovery of the possession of property
where the yearly value of the premises, or the rent payable in
respect thereof, does not exceed two hundred dollars, in cases
where (he term and interest of the tenant of such property shall
have ecrired, or been determined by the !nndlorS or tenant by
a legal wotice to quit, and whero rent shall be sisty days in
arrear, and the landlord shall haze right by law to re-cater for
non-payment thercof.

The Jaw of Replevin has also been amended and materially
improved. Ior the future no writ of Replevin shall issue
unless an order is granted for the writ, on an affidavit, by the
person claiming the property, or some other person showing
to the satisfaction of the Court or Judge, tho fucts of the wrong-
ful taking or detention which is complained of, as well as the
value and description of the property, and that the person
claiming it is the owner thereof, re is lawfully entitled to the
possession thereof (as the case may be).

of tho affidavit, and that the deponent ig adrised and believes
that the claimant is entitled to an order fur the writ, and that
there is gond reason to apprehend that unless tho writ is issued
without waiting for an order, the delay would materinlly
prejudice the just rights of the claimant in respect to the
property.

Or in case the property was distrained for rent or damage
feasant the writ of Replevin may issue without an order if the
aflidavit states in addition to what is required by the furmer
lnw, that the property was distrained and taken under color
of a distress for rent or damage feasant.

In case the writ i3sue without an order fromn tho Jud,e, the
Sherift shall take and detuin the property, and not replevy
the same to the claimant without an order from the Judge of
the Court, but may, within fourteen dnys of taking the same,
re deliver it to tho defendant, unless in the moeantime the
chiimant obtains and .erves on the Sheriff a rvle or order
directing a different disposition of the property. When the ap-
plication for an order is made the Court or Judge may proceed
on the ex purfe application of the claimant, or may grant a rule
or order on the defendant to show canse againse the issuing of
the writ.

In ease the writ of Replevin is issued whether with or with-
out an order, the defendant may at any time apply to Jhe Court
or Judge on aflidavit or otherwise, for the discharge of the writ
and order, and for such other relicf, with respect to the return,
safety, or sale of the property or any part of it ; or, otherwise,
as nnder all the cirenmetances in ovidence appenrs just.

When tho value of the praperty taken, or detained, does not
exceed the sum of forty dollars, the writ of Replevin may is-
swe from the Divigion Court, for the division within which the
defendant resides, or, where the property has heen distrained,
taken or detained; and, for the future, it shall not he lawful
to replevy or tako out of the custody of any Bailiff, any person-
al property, seized by him, under any process issued out ¢’ a
Division Court in Upper Canada.

Another law of a very curions character, was passed in the
last Session of Parliament—namely, the Act passed to exempt
certain avdcles from seizuro in satisfaction of Debts. The
following chattels are, for the future, exempt from seizure,
under any writ, issued out of any Court whatever in this Iro-
vince, namely :—Tho bed, bedding and bedsteads in ordinary
use by the debtor and his family ; the necessary and ordinary
wearing apparel of the debtor and his family ; one stove and
pipes, one crane and its appendages, one pair of and-irons,
oue set of cooking utensiis, one pair of tongs and shovel, one
table, six chairs, six knives, six forks, six plates, six tea cups,

| six saucers, one sugar basin, one milk jug, one tea pot, six

spoons, all spinxing wheels and sweaving looms in domestic
use., and ten volumes of bouks, one axe, in saw, one gun, six
teaps and such fishing nets and seines as are in common use,
all necessary fuel, meat, fish, flour and vegetables, actually
provided for family use, not inore than sufficient for tho ordin-
ary consumption of the debtor and his family for thirty days,
and not exceeding in value forty dollars, one cow, four sheep,
two hogs, and food thereof for thirty days, tools and impie-
ments of, or chattels ordinarily used in the debtors oceupation,
to the value of sixty dollars. The Debtor, under this Act, may
select, out of any large number, the several chattels exempt
from seizure.

The law, respecting Foreign Judgments and Decrees, bas
been amended, and placed upon a sensible fosting. In any
suit which may, hereafter be brought upon a Foreign Judg-
ment or Decree, any defence set up, or that might have been
set up, to the original suit, may be pleaded to the suit on the
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dudzzmont or Decree,  But in any suit brought in either sev. t
tion of this Pr. vinee, ou atudgment or Hecres ubtained s the |
ather section of it, in asuit in which the servies of process vp
the defersdant, or pasty sued, has heen personal, no defence
that might havo been set up to the original suit can ho pleaded
to that heaught on the Judgment or Pecree : but un such suit,
in which personal service wus not obtained ami in whick no
defence way made, uny defenco that might have been set up
to the oripinal suit, may be made to the suit on such Judaent
ur Decree.

An Act was alse passed, n relation to Insurance Companies |
not incorporated within the Jimits of this Provinee,  For the
fature, Furcign Insurance Compnnicd ennnot carry on business
in this Provines, without license from the Financs Minister of
the Provinee, after investing $50,000 in govornment debentures
or mumeipal loan funds, orin the stucks of ono or more of
the churtered banks of the Province.  An Aet was also passed
to diminish the number of licenses to bo issued for the sale of
intoxieating liquors, by reti), with & view of cirenmseribing,
i possible, the intolerable nuizance of drunkenness. I am
ufraid the provisions of this law will effect but tittle good wnder
present cireumstances.  If the Legislature really wish to enact
laws to retard the mareh of intemperance it must dn something
muora than to pass such n milk-andavater enactwment as this
Act rontaina.~Iivwever, it is something gained, and fet us
hopo that it my provo o stepping-stone fur better things—a
precursor of n wiser, a more enlightened nnd more exteusive
uessure, bearing upon the sale and traffic of intoxicating
liquors generally.

THE CASE OF THE REV. MR, HATCIL

The following letter was addressed to the Editor of the
Limes.

“8Bir,~—The indictment of Eugenia Plummer for pesjury,
which bas just terminated in her conviction, hus been rigln{y
characterised by Mr. Baron Channell as ons of the most extra-
ordinary cases ever heard in an English court of justice. 'With
the general merita of this trial I do not propose fo deal; but
as the ease, when duly considered, aﬂ'uuYs a striking illustra-
tion of o serious defect in our erimina! jurisprudence, I am
anxiaus, in the Linguago of the Clapham school of divines, to
“improve tho occasion,”

“The defect to which I alludo is the rule of law which pro-
hibits every person, and the wife of every person, whe stundg
as a defendant at a criminal bar from giving evidence on oath.
Let us see how that rule has operated in the case in question.
Iu December last the Rev, enry Hateh was indicted st the
Old Bailey fur the very serions offence of indeceatly assaulting
Miss Plammer, a lite girl twelve years of age, who was oue
of his pupils. Such deeds are car’ iZex v, deeds of darkness;
and the very nature of the charge almust precluded the possi-
bility of any disinterested eye-witness beiag present to confirm
or contradict the statement made by the prosccutriz, One
would imagine that in such a case, i in no other, the proper
course to puraue would be to hear all that could be said, first
by the acenser, and next by the accused, and then to decide
from the conflict of testimony on which side the tyuth Iay.
This seems to be the natural mode of proeedure which commeon
sense would suggest, and which justice would sanetion, Bat,
the Iaw of England takes s different view of the suhbject; and
while pretending to roverence the maxim, audi alleram pariem
it doggedly compels the jury to hear only one side. It opens
tko mouth of the prosecutor, hut it closes the mouth of the de-
fendant. Nay, it does more, fur it closes also the mouth of
the defendant’s wife. Iowever material the facts may be to
which the defendant or his wife can deposo, they will not be
permitted under any ciccumstances to divulgo what they know.
In the case of Mr, Hatch this rule operated with twofuld in-
Justice. Eugenia Plummer, in describing the pssaults which

she alleged had heesns committed upon her, laid tho seene of
one of them—contrary *o all that might have been expected—
m the very roun oecupiod by Mry, Hateh,  Hero was an op
portunity for testing the teuth sl her story.  Let the jury hear
what the hushand and wife have to sy on this part of the ense,
Lramino them separately, cross examine them astutely,
aud compare their statements with each ather, and with the
child’s, O dear no—that will never do! They moy stato
what is not true—they may mislead the weak jury. They
must uot be examined ut all. The two hest withesses, next
to the proscenirix herself, are inadmissible to testify. The
result was what might have been anticipated in such 2 state
of the law,  The uncontradicted testimony of Miss Plumner
was believed, and the rev. defendant was s ruined man, Ono
only eonrze was open to him, as affording o possible chance of
re-establishing his innocence.  Tleresolves to indict his neenser
for pevjury, IHere the tables aro turned. 1o and his wife
can state what they know, and the girl’s evidence cannot be
henrd. 'The trinl comes on, and the verdict of the second jury
is dismetrically opposed to chat pronounced by thoe first. No
man ean biame either of the juries, but every man must feol
that both of them have been placed in an unfair position
Each hos been foreed by Iaw to decide on what was practieally
an er parle statement. ‘There have been two trinle, and at
neither has an opportunity been afforded for hearing * the
whele truth”” 1 do not mean to suggest for ouc moment that
the last verdict may bave been erroncous. 1 bulieve that vor-
dict to have been w ~ighteous judgment, but still I cannot dis-
guise the fact that it would have been more satisfactory both
to the public and to the jurors themselves had tho Inw por-
mitted, as I venture to contend tant it ought to have pecmitted,
the examination and cross-examination of Eugenia Plumnmer,
It was  grave defect in the Iaw which made the second trinl
necessary ; the same dofect in the law has made the second
triak incunclusive.
“X remuin, yours Hiithfully,

“ Athenmum, May 15,7 J. Prrr Tavron.”

JURIDICAL SOCIETY.
(From the Solwitor's Journal)

A paper, by Walker Marshall. Esq., Barrister-at-Law, on
“The Common Luw Courts und Eyunitable Jurisdiction,” was
read at the meeting of thie Suciety, on Monday, thoe 7th May,
It was as follows:

‘The society will doubtless remember that some cighteen
months aygo a diseussion tuok place here, upon what is popu-
larly called the fusion of Iaw and equity. Previously to that
the Attorney-tieneral, in the inaugural address delivesed by
him, as first president of tais saciety, upon the 12th of March,
1855, had struck the key-note of reform, and in indieating the
history of the division of tho twe jurisdictions suggeste3 the
means of their union. The subject on which I shall have the
honour of reading this evening is not, therefore, invested, in
this room, with the attraction of novelty. Buat, considering
that sinee the ocensions to which I have referred the Common
Law Commissioners have presented their third report, in
which they recommend, that the common law courts should
be invested with all equitablo powers necessary to enable them
to deal completely and finally with every suit properly initia-
ted in these tribunals, g0 as to sujersede in every case the
necessity of the intervention of & court of equity, either before
or after judgment ; seeing, further, that a Bill earrying out
these recommendations to their full extent has been presented
to the Legislature, and hns undergono an interesting discussion
in the House of Lords, where it hag been read o second time,
and beea referred to o select committee; it can scaveely, ¥
think, be considered superflous or ill-timed, if this question is
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brought before the society, now that it has entered upon a'
Sg\v phase, and that a practical issue has been raised regar-
ing 1t.

1 believe the greatest difficulty connected with the subject
and that which offers the most obstinate resistance to tho
efforts of those whu desire to see tho law and equity adminis-
tered by one tribunal, lies in the use of the word * equity.”
The primary meaning of this word differs widely from the tech-
nical sense. Indeed, I apprehend that neither in the initiation
of the jurisdiction of the Chancellor, nor in the principles
pursued after the jurisdiction was established will there be
found much traco of that most vicious of all judicial modes of
action, namely, the adjudicating according to the mero moral
sense of the judge respecting which it has been sarcastically
observed that under such a system the equity of each different
Chancellor would vary like to the measure of his fort. If such
a state of things ever existed in this country it has ong ceased
to exist. On the contrary, the equity administered by our
tribunals secems in exact accordance with the definition given
by Grotius. ¢ De /Equitate,” 3 3 :—* ;Equitas est virtus vol-
uatatis, corrretrix ¢jus in quo lex propter universalitatem de-
ficit.” Further, Courts of equity admit that the foundation
of both jurisdictions is the same by their maxim wquitas sequi-
tur legem.

It was not, in fact, from any defect of the common law, nor
from any incapacity in the Legislaturo to deal with all the
rights arising out of the complex relations and dealings of
mankind, that the equitable jurisdiction among us was estab-
lished. The chief reason, I suspect, is rather to bo found in
the inflexiblo determination of the common law tribunals to !
adhere to established writs, forms, processes; and that the
equity tribunal, when it possessed itself of the litigated mat-
ter, dealt and deals with it very much in the same way that
the common law tribunals would have done, if it had arrogated
or been invested with, an appropriate process. Assaid by the
Attorney General in the address to which I have already re-
ferred, ““ It wag justly observed by one of the judges in the
reign of Henry VI, that if actions on the caso had been allow-
ed by courts of law as often as occasion required, the writ of
subpoena would have been unnecessary ; or, in other words,
thero would be no distinction between courts of law and courts
of equity, and tho whole of the present jurisdiction of the
Court of Chancery would have been part of the ordinary juris-
diction of courts of law. But, unfortunately, the spirit of the
statute of Westminster the second was not carried out by the
judges of the courts of common law; and in the time of Ed-
ward Ul they declined to act upon writs to which the ex-
isting formulx of pleading, or counting as it was then called,
were inapplicable.”

Let us test this by examining a few of the most familiar
heads of equitable jurisdictivn. Inquiring as to each, whether
there is anything in principle antagonistic to the rules of law,
or anything with which 4 court ot common law could not deal
on the ground that it is to be judged of only by applying nat-
ural reasou, or, if you glease, equitable considerations—for if
there is oot, it may fairly be assumed that it was only the de-
fect of process which brought it within the jurisdiction of the
Courtof Chancery.

Take, for esample, a very common head of equitable juris-
diction—specific performance. Is there anything about that
which is not quite as much legal as equitable? The obliga-
tion to deliver goods or an estate which the defendant has sold
is an obligation quite as perfect as the obligation te pay money
tor which he has given hisbond.  Itis obviously only by reason
of tho want of adequate process that the common law tribunals
did not grant this relief. If they had chosen to create a new
writ, although, as in the old action of cjectment, a fictitious
one, they might bave compelled specific performance by de-
livery of an estate sold, and the making of a title to it, justas

by ¢jectment thoy put the owner in possession of his land ; and |

they might have compelled the delivery of goods sold, by a
similar ratiication of process, just as they compelled the de-
livery up of goods to the owner, by the action of detinue, whero
his chattels were wrongfully detained.

Specific performance suggests injunction; for as the one
compels the perfurmance of a private obligation, the other res-
trains the party bound to nerform such obligation from com-
mitting a breach. Surely this is strictly as much a legul
right, as the title to damages after the hreach is committed.

So far as an argument in favour of investing common law
courts with powers to grant relief at present afforded exclu-
sively by the courts of equity, may be derived from the fact
that such relief has been granted by these courts, such exam-
ples are not wanting. Not many years have elapsed, since
the common law courts had jurisdiction, in at least two instan-
ces, to protect & person against a threatened injury, and to
enforce specific perfornance of a private obligation.  In both
these instances this protection and relief were afforded before
any damage had been sustained, and Lefore any cause of action
had arisen. So that it would be difficult to cite any instance,
in which, according to the prevalent technical distinction, the
case would be one more distinctively equitabie. One of these
instances is afforded by the writ curia claudenda, by which the
owner of Jand was protected against an apprehended damage
likely to result from the neglect of an adjoining uwoer to fence
his land. As said by Fitzherbert in his ¢ Natura Breviom,”
p. 127, “ A man shall have this writ quia timet.” This writ
was abolished by the statute 3 & 4 Will, IV, ¢ 27. The other
instance in which the common law courts granted specific relief
against a threatened invasion of a right, is affurded Ly the
writ called warrantia chartw abulished by the same statute.
Yy this writ the feoffee of lands by deed with warranty, could
compel his feuffor or lis heir to warrant the lands to him.
Althuugh this relief was granted fur the purpose of prutecting
the feoffee in cases where he was impleuded in assize or other
action in which he could not vouch or call to warranty ; yet
it is laid down by Fitzherbert in his same work on Writs, p.
134, that *“ A man may sue forth this writ of warrantia charte:
before he bo impleaded in any action.”” Therefore, by these
two writs not only was specific relief given by courts of law;
but that relief was extended before any invasion of the right
thus protected and enforced.

1t 15, perhaps, not unsworthy of notice that in the practice
thus established of granting the writ warrantia charie beforo
the feoffee was sued, there may be discovered a trace of that
kind of relief which consists in the declaration of a right not
attacked, at present a matter of purely equitable jurisdiction.
How it was that this principle never germinated into that
wide field of relief which obtains, 1 believe, in all systems
founded on the civil law, of declaring the stafus of individuals,
and the right to property, and thus guarding against the in-
firmity and casualties of humao testimony, is perhaps one of
many examples of the manner in which our system came to
be built up. Some exigencies were met and others neglected.

I entertain no doubt that a deeper investigation into the
modes and principles of action of the common law courts
would bring out other instances in which they acted not merely
in analogy with, but exactly in the same way in which the
courts of cquity act, and according to the principles by which
they are governed. I will mention only one other case, in
which, as it appears to me, the common Jaw courts act accord-
ing to o rule as *“ equitable” as any laid dowa or applicd by
the Court of Chancery. A plea showing that in case the
plaintiff recovered the defendant would have a cause of action
to recover back the same sum, is admitted as a good defence
to avoid what is called * circuity of action.” In other words,
the court of common law modifies the strict legal rights of
the parties, in order to avert the inc~++:nienco of a multipli-
city of suits; or of two actions being brought, the judgments
in whici. would neutralize each other. In this rule we find
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something not unlixe the principlo acted upon in the equity
courts, in requiring that all the persons materially interested

in the subject of the suit shuald Le made parties to the suit, -

in order that a decree may be made once for all decisive on
the sulject matter,  Lurd Redesdale, in his Treatise on Plead-
ings, p. 164, states the object of this rule of courts of equity
to be *“to make the perfurmance of the order of the Court per-
fectly safe to thuse who are compelled to obey it, and to prevent
futere litigation.”

But it was not only the want of adequate writs, and the ob-
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: enpacity : bat only to that equity jurisdiction which is profess-
- edly in aid of the law.

An argument might be adduced in favour of the view here

taken, founded on the mode in which the defective common law

. jurisdiction has been amended in our own day. Where it has

been desired to give common Jaw courts jurisdiction previously

. possessed by cquity courts ouly, that object has been effected

.simply by arming those courts with an adequato proccss.

Thus the common law tribunals have been invested with what

; is called equitable jurisdictivn on the report of a commission

stinate alherence of the common law tribunals to the ancient , 10 inquire into ** the process, practice, and system of pleading”
furxps, whi~hoecasivned the necessary interference of the Court | 10 lh.e.courts. The power to grant discovery is conferred by a
of Chancery. Another cause was the want of officers, and of - provisivn ‘h“ﬂ,tdt'hf{ C""”: Slh"“ h:;\‘e powe{x: to lorder a P{“’t); ‘101
‘i}pp\.op,.',sue ma"hmgr_y for mvcstlgu}mg coxnpllcused'tr:}m‘.m:- :l\)nsx\ t‘r oln afl .uét, .1;_“'1 \:}t ncﬁ ect &:rlre u]s.n‘f ;o cun\?_g shal
tions.  The most atriking example of a transfer of jurisdictivn | fe a W'joc'",l’,‘- ll? Ol t '°l sup‘p ‘v"&elé at rehie L’Y ?PIE*-' .cdp‘""
through this causo is affurded by the action of account, a ¢om. | 10TINANTS, given also Ly the second Common Law 1roccduro
mou law remedy, bu. which to all practical intents has Lecume | 4t that is conferred by simply providing that a P]‘“f‘“ﬂé’““%
transferred to the Court of Chancery, avowedly und solely on | ?l‘-}l‘"»"}“d the CUU"'C may S"“"? a “:1“';‘ of ?'f‘mda""f?-, (z)l °t
g, Eround of defecrive muchinery in the courts of cuniion | B L coutts of sommon. Taw tb enforce por-
There is yet another reason fur the Court of Chancery having furmance or restrain a breach”—the process is given, and that
assumed jurisdiction arising out of the rigid adherence of the | 18 all.  Again, the same Act enables the Courts to entertain
iaw courts to certain cunventional rules, notwithstanding, in | certain equitable dcfcnccs., not by saying, that so {""d so shall
{sjnrucula}r cases, such adherence was agaiust strict right. be a legal answer to a clim ; but merely by enabling the. de—
Upon this head there is a greater apparent fuuudation for call- fendant to plead, and by empowering the courts to receive
ing the jurisdiction of the Court of Chancery equitable than | suc;l dcfen.cc.. - e he jurisdi
upon either of the others already mentivned. Butinasmuch as | | But huwever artificial the distinction between the jurisdic-
the law tribunals acted upon the same principles as the Court | tivn of different tribunals may bo, ualess sume inconvenience
of Chunf‘ory, whea the matter presented itselfin a shape which | ¢nsues, the distinetivn may afford the increased accuracy and
did not infringe theso rales, the reason, I apprehend, is rather | efiieney resulting from the division of Jabour. Upon exami-
to be found in the attachment to the rules themselves, than in  Dation, huwerer, I Leliese it will be found that in the instances
the n:xturcldof t{!\e subjsct matter. Thus, the cummon law | t0 ‘;:\.lc: tll lnsv&rcfcrrﬁd, and mat“yn(:.tchr(:rgnt(_;o :;:;ﬁ;%ui ;3
courts would enforce a deed ur written contract according to | Meniton the delay, embarrassment, uncertaunty, %
its letter, notwithstanding, by mistake, it expressed that \vl;;ich I\ sarprise, due tv this artificial distiaction, very fur outwieighs

was not the intention of the parties, and the invariable adhe-
rence to this rule induced the Court of Chancery to refurm the
contract. Yet, at the same tir. 2 the ccurt of law would open
an account stated, and balance mutually settled between the
parties. o the ground of mistake.

It may, perhaps, admit of question, whether the abnegation
of the rights of cestui que trusts at common law iz not, as re-
gards personalty, referable to a techpical rule.  With respeet
to lands, it arose probably from reasons connected with the
incidents of tenure under the feudal system. But with refer-
ence to personalty, what is there, it may be asked, in the duty
of a trustee less positive or absolute than that of a bailee ; and
why could he not be called to an account in = court of law?
The reason, perhaps, was because there was no privity ; that
is, because the trusteo did not promise {o Zim to stand possess-
ed of the fund fur his benefit; it was to another he made the
promise, and on this ground the cestui que trust was not regard-
ed as a person having any rights whatever. If this way the
reasnn fur the rule, surely the rule was a technical one.
Should it be said that courts of cquity came to have jurisdic-
tion in these cases by reason of their faculty of sifting the
conscicence of trustees, then that merely shows that there was
the further ground of the defect of adequate machinery, namely,
the administering of interrogatories in courts of common Jaw
to the defendant.” But my only oliect at present is, to show
that it was not by reason ofany inherent equity in the subject

j a0y advantage from the division of labour.

In reviewing the evils arising out of the distinctive jurisdic-
tions, I shall take the liberty of referring to the time when the
distinction existed in all its integrity, that is, before the re-
forms of the last eight years. Iappilyg, in speaking of many
of these inconveniences, it is necessary to use the past tense.

It is now a priociple which meets with tolerably general
acceptance, that a tribunal should be invested with plenary
powers to deal entire justice in any matter within its jurisdic-
tion, without the aid or intersention of any other court what-
cver. When this principle is admitted, then itis acknowledged
that the necessity for the intervention of a court of equity
during the progress of a suit, or its interfercnce with the
judgment, arose from an allowed evil.

Now that the limits within which the Court of Chancery
acts have been defined by some of the most subtle and exact
nunds thatever illustrated the law of any country, and bas, in
most instances at Jeast, been set out, as it were, with metes
and bounds, by a long series of precedents, the esils attaching
at the commencemen®. of a xuit from this division of jurisdic-
tion, are not very grave. But it is not necessary to revert to
a very ancient period to arrive at a timo when this was far
otherwise~—iwhen the operation of the equity court wa3 uncer-
tain, and the dividiog line indistinct. There is not now the
same danger of mistaking the tribunal that there was previous
to the time of Lord Hardwick. But the result of a mistake is

matter ; but on account of defective process, a rigid adberence i still the same, that the complainant with bis righteous cause is
to forms, and an inflesible attachment to rules that the | not only dismissed remediless, but is as much in misericordia
Court of Chancery came to the aid of the law courts, and |as if he had no rights, and is compelled to make good his ad-
averted some measure of the injustice which would otherwise ) versary's costs.
have ensued. Bat, howerer astute and wary the plaintiff may have been
These observations or surmises have, of course, no application | in choosing his tribunal, and howeverright in the chonice made
to that jurisdiction esercised Ly thie Court of Chancery over | tho defendant might sct up an answer which would put him
the persons and propertics of infants and lunatics, or to any | all wrongin that court.  The right was of legal cogaisance, the
matter in which it discharges the functions of « guardian or ; remedy should be sought in a court of law, and to a court of
protector, and acts rather in an administratiso than judicial | law he has gone. But the defendant sets up an answer, which
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in point of truth is no answer at all; but which, nevertheless, | fessors, glorying in his half profession, ignoring the other part,
entirely defeats the plaintift’s rights in that eourt, and drives | even congratulating himself wpon his ignorance of it, and in-
him in all haste to the abandunment of Lis suit, or sends Lim Idul;:ing in open contempt of its rules and mode of procedure.
to a court of equity to pray for its intervention to averi the | A disadvantage connected with this, consists in the nevessity
threatened wrung by restraining the defendant from availing , in many cases of cousulting two sets of legal advisers befure 2
himself of his Jegal defence. 'hus by the operativn of the  party’s rizhts ean be known, or his course of action precribed.
rules of law, rigidly construed as they were, a man might offer | Then what are the advantages derived from the severance of
a defence where none existed—because if the defence was one . law and equity to the extent that common layw courts disregard
which according to the haw of the land ought not to Le allowed . those cunsiderativns upon which the equity courts proceed ?

to prevail, then it was no defence.  And the law administered | am alle to suggest only twu—first, that to which allusion has
in the Court of Chancery being applicable to the whole ofl Leen made already, increased accuracy from the division of

England may properly Le nalled the law of the land.
Not only might an inequitable defence Le advanced as an
unanswerable plea to a legal claim, butan inequitable demand |
might be enforced in a court of law. It is easy to give ex-,
amples. Thus, in acourt of law a guarantee might be enfur-,
ced against a surety of a bond debtor, notwithstanding he was |
prcjuﬁiccd by the giving of time to the principal ; aud a deed
might be enforced, notwithstanding it expressed what the par-
ties to it did not intend, or where it was vitiated by fraud
which could, however, Le proved only inferentially, &ec.

Now, whether a court of equity set the matter right by shut-
ting the mouth oftheincquitableplaintiffor inequitable defend-
ant, or by restraining him from enforcing the judgment he had
obtained, founded upon such inequitable matter, the contri-
vance was equally clumsy. The concurrent existence of the
two systems 18 an acknowledgment that the full measure of
Jjustice consists in the application of law modified by equity.
How was this mingled action secured? The courtoflaw acted
in direct defiance of the rule of equity, and the court of equity
applied the modifying principle, not by controlling or setting
aside the acts of the legal tribunal, but by acting in an inde-
f’cndent way upoun the suitor. It said to the defendant with

is inequitable legal defence, *“ It is true you have an answer
to this claim, and if such your defence were brought before the
court in which you are sued, you would have a determination
in your favour; but that determination would not be in accor-
dance with justice. Although we cannot control that court,
we can you, and we hereby seal your lips against uttering this
defence, and do it at your peril.” Ilere you have a court
solemnly administering the law which was to bind men’s acts

. labour among the cuurts ; secondly, certainty secured by having
the stern rule of law inflexibly administered, and the mudifying
principle applied by a distinet tribunal.

As to the division of lubuvur advantage, as a mere device for
dividing jurisdiction, no worse principle could be adupted. In
that view it has every possible vice, inasmuch as its limits are
nut clearly defined, there is a constant dovetailing and mingling
ofjurisdictiun ; neither jurisdiction can act independently cf the
other, yet they du notact in harmony, but rather in antagonism.
Division of labour may, without any disadvantages of thatsort,
be secured to an almost unlimited extent by confining courty
to one particular sulject of relief, as bankruptey, marriage,
shipping, contracts, torts, &c. ‘Yherefore as o mere means of
procuring this end, it is an impolite contrivance, being atten-
ded with inconveniences, all of which might be avoided, and
the same object attained.

Then as to the supposed advantage of certainty, it may be
asked why a rule should be considered certain, merely because
it cannot be dispensed with or modified by the court in which
the suit is brought, when it may be by the intervention of
another court, which will certainly interfere if asked to do so.
I confess I do not see the difference in this respect between the
application of legal and equitable principles by one tribunal,
and their application by different tribunals to the same suit.
Nay, there is more uncertainty in the latter  -e, because there
is less calculation as to whether and how t... modifying prin-
ciple will be applied, and at what stage of the suit, and in what
manner the equitable court will intervene.

The recent changes which have been effected, in the courts
of law and equity, upon the recommendasion of tho respective

and another tribunal saying, “Wo will prevent facts being | commissions, have had for their object assimilation to the ex-
presented before it, because if they are it will certainly do a | tent to which cach of those courts i3 impotent by reason of tho
wrong.” So a plaintiff obtaine from acunstituted tribunal an | want of the powers of the other. If, as a result, we harve, in
adjudication that he has a certain right as against his adver- | some cases, courts of law and equity each having jurisdiction
sary. This judgment bas been pronounced upun full know- | to dispose finally of the same suit, so that the suitur may clect

ledge of all the facts, beeause if the Court refused entirely to
hear the answer, or, having heard, disregarded it as imperti-
nent, it cannot be said the judgment was in ignorance of the |
facts. DBut another tribunal says:—¢ Those facts you treated
as impertinent are the strong circumstances upon which the
whole case tuins—they show the rights of the parties to Le the
very reverse of what you have declared they are. We have
no power to overrule or set aside your judgment, but if the
plaintiff attempts to enforce it we shall send him to prison.”

Not only did this division (and does still to the extent to
which it now operates) aggravate the delay and inerease the
expense of litigation, but it acted in a way still more obstruct-
tive of justice—it increased the chances of surprise. A litigant
party is in greater danger of losing the benefit of a defence or
reply if he can unly avail himself of it by application to another
tribunai.

It frequently happens with moral agents that the eifect ope-
rates back upon thic cause, and increases its intensity. It would
be diflicult to say how much the distinciion between the system
administered in courts of law and that recognised in courts of
equity, has been aggravated by the exclusive devotion of the
professors of each to his own branch. Law and cquity to-
gether form the art or science of ascertaining, protecting, and ,
vindieating rights. But being divorced, each had its own pro-!

his tribunal, and obtain the same relief from cither. I see no
inconvenience or anumaly frum that.  The requirementisthat
cach should apply the same rules, and adjudicate the same way ;
not that etther should have a monopuly of causes.

So far as regards the defective jurisdiction of the common
law courts arising from the want of adequate process, it has
heen remediced to a great extent by the reforms already effected.
Others are in contemplation, and are now before the Legisla-
ture. But in respect of that owing to the want of competent
machinery, or, in other words, of necesszry officers, little if
anything remedial has been done. The common law courts
have no officers or powers regularly constituted for the pur-
pose of taking accounts of investigating title. It is true that
matters of account are frequently in practice referred to ono
of the Masters, but in these cases the Master acts as any other
arbitrator does, by disposing as judge and jury of the case, and
entering the verdict for the one party or the other. There aro
no powers for taking accounts collateral to the suit, and for a
report being made to the Court on which the Bourt may act.
Until this defect is remedied it is difficult to see how the juris-
diction proposed by the Bill now in Parliament to be given to
common lasw courts ean be cxercised to its legitimate extent.
One of the provisions of the Law and Equity Bill proposes to
give specific performance of every contract for the breach
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of which damages might e recovered,  The ease of most nl'-? This I helieve to Le a summary of the provisivus of the Bill
dinary occurences perhaps, will be asnit for the convegance ! direeted to the abolition of the necessity of’ courts of equity
of Tand contracted to he sald.  In that the necessity of inves-| intervening hefure or after judgment in suits cognizabie at
tigatmg title 18 in many caves immedintely involved—a pro-| i, The other elass of provisions, namely, these directed to
cess v hich eannot be pertormed by a jury or other tribunal ' enable common law courts, in eases wliere no action has heen
sitting fn gndiceo,  ‘There s, however no provision in the Bill| brought o tird relief of a character at present granted only
for conducting these investigations,  The same Bill proposes! by coutts of equity, will bie found in the first, twenty-fourth,
to allow the recognition of equitable interests in questions ofi thirty-second, and thirty third sectivns. By the first section
title raised by interpleader. That alse may require the inves-| it is enacted that *“in all cases of threatened breach of contract
tigation of matters not convenient, or perhaps, possible to he | or other injury of such a nature that an activn at law for
determined by a jury, or even by the Court, without the assis-| damages might his maintained fur the same, if committed,

tance of an officer, who may inquive and report. Indeed, as
matters now stand, considerable hardship, and certainly no
little cust, aud frequently great deluy is oceasioned to suitors
by the want ot machinery, tor the taking of accounts. Rarely
4 day passes at Nisi Prius without the discovery being made
at sume stage of a cause that a jury is incompetent to deal
with the matter. The consequence is, that the ease must go to
arbitration. The parties arc compelled to accept a tribunal
they did not chuose—a tribunal from which there is no appeal.
They did not desire arbitration, if they had desired it they
would not come to the Court for it.  They wished the adjudi-
cativn of the Courts of the land, and not the award of the arbi-
tratur, whuse m ‘ves of action it is impossihle to scrutinize,
the grounds of whose decision remain unrevealed in his own
breast, and whose fiat is irreversable.. The eatire expense of
tho trial is thrown away, and an indefinite prospect of adjour-
ned meetings is opened up.

The question to what extent the law courts are o be ¢luthed
with equitable jurisdiction is now presented before tho Legis-
latare in a definite shape by the Law and Equity Bill.  Upon
its various provisions there is a very great diversity of opinion
among the profession. Few, I believe, dissent from all the
proposed changes ; many, no doubt, entertain very strong ob-
jections, to some. It is, indeed somewhat curious that although
three of the equity judges, the Master of the Rolls, and the
Lord Justices, have offered a solemn protest against the mea-
sure, all of the common law judges have, according to the
Lord Chancellor’s statement in tho llouse of Lords, signified
their approval of ic.

The Bill has two aspects or phases, and it is with reference
to these, as Iapprehend, that a difference of opinion will be
entertained.  Such as are of opinion that wherever, according
to the established law, acase is properly iniitated in & common
law court, the courtshould have jurisdiction to apply equitable
principles; bat who object te any transfer from courts of equity
of suits which at present are commenced in these tribunals,
will approve of ane set of provisions of the Bill and ohject to
others. DBut such as go further in the direction of fusion will
approve also of the other set of clanses, which seek to invest
the courts with the power of administerieg every kind of relief
applicable to legal rights. The Bill then appears to me to
have two objects-~first, to enable courts of law to deal finally
with all suits which may now bo instituted in these courts:
secoudly, to enable courts of Inw to protect, vindicate, and en-
furce legal rights by granting the same kind of remedy and
redress which at present can be obtained only by application
to @ court equty. The first of those objects is sought to bo
attained by empowering courts of law to restrain by injunc-
tion the defendant in ¢jectment, and in all actisns for the re-
covery of lands or goods, from injuring or making away with
the land or goods (section 9) by enabling the court to mraut to
a defendant cither before or after judgment, the conditional or

application may be made eitier er purte, or by rule vr sum-
mons, to the Court, or a judge, fur & writ of injunction.” By
the twenty-fourth scetivn o new action is given fur the delivery
up of documents ; by the thirty-secund and thirty-third sectivns
interpleader is aliowed in the caso of equitable elaims. These
are all the equitable puwers propused to be given by this Il

‘The alteration svught to be effected by the Law and Equity
Bill, I believe to he the most impurtant which has ever been
introduced by any measure affecting the administration of
justice in this country ; and if carried jato effect will inaugu-
rato, as I helieve, a brighter era, in which Law will be arrayed
in a simpler robe, and bear the sword of justice in & firmer
because a surer grasp.

THE LAW ANXD LAWYERS IN TIIE BRITISH
COLOXIES.

(From The Law Magazine and Law Retice.)

A London lawyer, when he hears of  the legal profession,”
has brought before his mental vision so much of the world of
lawyers as is described in a considerable portion of a neat red
book, which, published annually Ly that respectable firm Ste-
vens & Norton, calls itself ** The Law List:” for the signifi-
cance of terms depends upon the limits and exactitude of a
man’s knowledge, and by far the greater number of barristers
and solicitors in England, have rarely any thing to do with
eit'ier their foreign or colunial brethren. In this busy bustling
world, the inhabitants, both of the old countrv and the younger
one, find it essential to concentrate their attention on their
own affairs; and, having no direct vccasion to meditate upon
systems and practices fureign to their vwn, they do not make
tho opportunity.

Of course there are exceptions to this exclusive attention of
lawyers to their own local interests and pursuits ; but, owing
to the incurivus character, the speculative inactivity, and the
narrowed and practical quality of the national mind, we cer-
tainly maintain an extensive ignorance of the nativaal mind,
we certainly maintain an extensive ignorance of the law and
lawyers of those mighty colonia provinces, which cither have
created their own systems of jurisprudence, ar exercise their
jurisdiction under the authoerity of the British crown.

It would, indeed, form s somewhat heterogencous body of
iaw, if all the colonial procedures and statutory enactinents
were collected.  Butwe believe we may safely aflirm that there
are, in the administration of the taw threughout our colonies,
two general distinguishing characteristics ; the one the unim-
peachable integrity of tho Bench, and the other the independ-
ence of the advocates. Wherever the English people have
emigrated, they have carried with them an invincible love of
judicial impartiality. No name in the annals of English his
tory i3 so hated as that of Jefleries. A veunal, currupt, ov

final relief for which he is now to g0 to a court of equity (sec- ! partial judre, who is open to suzxestions off the Bench, ar
tion 10 & 11), by extending to common law courts the relicf 1 who exhibits partizanship or courtier-like subserviency on it,
abtainable in courts of equity in cases of cjectment for a for-1is certainly the most detested character among us.  We bu-
feiture for non-payment of reat, or to insure against fire | lieve the impress of integrity has heen stamped vniversally on
{scctions 21 & 22),"and Ly prohibiting the interference of the | the character of our judicial officers: nor ean there be any
courts of equity in any suit where the relief thercin songh '1 douht that this is of more tmportance than the possession of
might have Leen obtained by plea or otherwise {section 30). | the most perfect code, or a staff of the most perfectly taught
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lawyers in the world. In some civilized countries the private
suitor has no chance against the government ; while, in others,
the characters of judge and prousecutor are combined in one
person : and we read oceasionally of the court of justice being
transformed into o sceno at a theatre, where the judge is unly
one of tho corps dramatique.

When, however, there is a free exerciso of the profession of
tho advocate, whether he unites the characters of barrister
and solicitor, or they remain distinct, the cflect mutually on
judge and advocate 13 necessarily favourable to the adminis-
tration of justice; and it is this exercise of the profession of
the law in open court which is the great safeguard for the
community. The mere forms of court practice are of little
worth in comparison with the open administration of justice,
with the aid of independent advocates, in the presence of the
public. In the back woods or young settlements the {orms
may Lo rude; but if tradition has maintained the spirit of the
English administration of the luw in this respect, the essential
part of its character will have been preserved. .

The etiquette of the professivn, as well as the forms of jus-
tice, depends upon the accidents of suciety, where ity members
flourish. Mudern refinement, fur example, in relativo to hon-
oraria, in which the fiction is aflected to be believed, that
counsel are pot paid as an apothecary or turnpike-m.an, and
where a mysterious silence pervades the whole money part of
the transactivn, does not hold in new and old world settle-
ments. A good fellow who kept terms with us, migrated to a
young colony which shall here be nameless, and there alter-
nately pursued his profession and the beasts of the ficld and
wood ; but he felt some difficulty in getting such endorsements
on his brief as would be acceptable in the Temple. The due-
trine that *“ the fee should always be put outside,” was indeed
strictly enforcible in many cases with him; for the hides and
horns, &c. (which represented in his case the * guas’), were,
odoris causd, necessarily left external to his hut. Although
here all forms of kunorcria, and often in kind, were tendered,
and obliged to be accepted, our friend was never the worse
lawyer, or less respectable as an advocate. Ilappy would it
be for the legal professors in the *““old country” if clients
always paid as regularly, and barristers always dealt as hon-
ourably, as our successful, skilful, and learned colunial friend,
whose fee-book would be a curiosity of the greatest magnitude
in Lincoln’s Inn.

It is always with pleasure that we see the Upper Canada
Law Journal (conducted by Messrs. Ardagh aod R. A. Har-
rison), for it affords evideunce that the science of jurisprudence
flourishes, and that the legal press is well represented in that
province. The matter it contains is, so far as we have seen,
excellently sclected for the usc of lawyers, while in literary
character it takes a high standing; and, asregards printing
and office preparation, is superior to much which emanates
from the press of the mother country, and affords satisfactory
evidence of the talent of the legal profession in Upper Canada.

The advertising sheet of the periodical in question might,
perhaps, shock the sensitive feclings of the stack-up mother-
country practiticner, for barrister and solicitor advertise in it
as a matter of course. We confess we like to see their straight-
forward announcements, like the following :—

¢ Patersox, Hanrmisox, and Ilovgins, Barristers, Solicitors in
Chancery, &c. Office, Torouto Street, (two doors south of the
Post Office), Toronto, C.W.”

¢ SuerwooD, STEELE, and Scnorierp, Barristers and Solicitors,
&c., MacLaughin Buildings, Sparke Street, Central Ottawa.

* Hon. G. Suenwoov. R. F. Stexre. F. ScuorirLp.”

Ronert K. A. Nicnor, Barrister and Attorney-at-Lasw, Convey~
ancer, Solicitor in Chancery, Notary Public, &c., Vienna, C.W.”

“ The Metropulitan Housemzids’ Window-cleaning Protection
Act, 1860 ; with an Introduction aund Notes, by Jeremiah
Hopeful, Barrister-at-law.”  On the whole, the Canadua prin-
ciple of advertising is at least as admirable as our own. DBe-
sides the popular furm of advertising in Lundon, some members
of our liberal profession, we have heard, adopt other modes of
preventing their dips being hid under bushels; but we need
not further adrsert to their ingenious cffurts.

In Upper Canada, it will be scen, the same men practise
both as solicitors and bLarristers, and form themselves into
firms. The practice i3 recommended by good sense and rea-
son. The stato of society no doubt favours the combination,
and much might be said fur the system in England, were it
vpenly adopted with us. A paper 1ssued by the Law Amend-
ment Society, published in 1852, on the relatiun between the
Bar, the Attorney, and the Client, affurds ample evidence of
what ig the opinivn amongst liberal-minded men in the pro-
fession on this subject.

Before we closo these brief observations upon our colunial
brethren, we will refer to one puint which presents itself to
our minds; and that is legal education. England furnishes
some of the judges and other officers fur the colunies, and frum
homo are drafted not a few lawyers who practise in our de-
pendencies. 'Thero ought tv bo ample provision made here for
a liberal education in the principles of jurisprudence, apart
from practice and technical knowledge, such as are grined in
counsel’s chambers. Without these principles a man goes to
a new system or variation of the English procedure at a great
disadvantage, and when put to apply Law to a new procedure,
he feels how deficient his studies and how misdirected his
labours have been. It is the opprobrium of the Engitsh advo-
cate that he is unacquainted with the science of jurisprudence,
for which any amount of mere technical knowledge is no
compensativn. When heis called on to comprehend a foreign
juridical system, he will find that Chitty’s Archbold, and
Smith’s Chancery Practice, are not tho only works worth hig
mastering,.

DIVISION COURTS.

OFTFICERS AND SUITORS.

SecuriTirs 70 BE GIVEN By OrrICERS—ADVICE 70 CoUNTY
JUDGES.

It is allimportant to the due working of the Division Courts
Act, that its pravisions with regard to securities to be given
for the due pertformance of office by Division Court officers,
should be observed.

Division Court Bailiffs, as well as Clerks, are entrusted with
the performance of duties which greatly affect the public, and
the public have a right to be well secured as aguinst miscon-
duct by these officers.

The Legislature, alive to the necessity of proper security,
has enacted some wise and stringent provisions, and to some
extent made County Judges responsible for the carrying them
into effect.

Neither by the subject of these remarks, nor by the remarks
themselves, do we intend to bring any charge of misconduct
against Division Court Clerks and Baihffs as a class; far from
it. We know them as a body to be intelligent and trustwor-
thy. Butin every body of men there are some of less merit
than others, some less honest than others, and some more
unfortunate than others.

Men who mean well and do well, have nothing to fear from

the giving of proper sccurities; but as the law regulating

In England, we advertise in a different way in the news-:such securities must be a general une, all must be equally

papers, thus—

*The Lands Draining Act, 185?, with copivus Notes aod
riofless, Esq., Barnster-at-law ;" or, | enter into & bond and a covenant. The bond is to bo made to

Indes. Edited by Jub

bound by it, and equally called upon to obse  its provisions.
Every Division Court Clerk and Bailiff 1 touud by law to
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Her Majesty, with as many sureties, in such sums, and in such . EPORTS.

form, as the Governor directs. It is to be conditioned for the u. ¢ R R S

due accounting for and payment of all fees, fines and moneys CHAMBERS.

received by the officer by virtue of his office, and also for the
due performance of his several duties. The covenant is to be
in the form given by the statute (Con. Stat. U.C. ¢. 19, p. 176),
or in words to the same effect. It is to be with so many sure-
ties—being freeholders and householders within the county—
and in such sums as the County Judge may direct, and shall
under his hand approve and declare sufficient. (Con. Stat, U.C,
p. 139, see. 25.)

The covenant, approved as above, must be filed in the office
of the Clerk of the Peace, in the county in which the Division
Court is situate, “before any such Clerk or Bailiff enters upon
the duties of his office.”” (Ib. sec. 29.)

If any surety in any such covenant, 1st, dies; 2nd, becomes
resident out of Upper Canada; or, 3rd, insolvent, the County
Judge is to notify the Clerk or Bailiff for whom such person
became surety, of the death, departure, or insolvency (sec. 29).

The Clerk or Bailiff, within one month after being notified,
is to give unew the like security, and in the same manner as
already mentioned. The penalty for neglect is forfeiture of
office. (Ib.

ﬁ’l‘he(covzanant is to be available to and may be sued upon in
any court of competent jurisdiction, by any person suffering
damage by the default, breach of duty, or misconduct of the
officer (sec. 27).

The undertaking of the sureties is threefold : 1st, That the
officer (Clerk or Bailiff) shall duly pay over to such person or
persons entitled to the same, all such money as he shall receive
by virtue of his office. 2nd, That he shall and will well and
faithfully do and perform the duties imposed upon him by law.
3rd, That he shall not misconduet himself in his office, to _the
damage of ang person being a party in any legal proceeding.
(See ¥orm, Con. Stat. U. C. p. 176.)

The following appear to be the duties of a County Judge in
respect to the covenant:

1. To direct the numher of sureties, and the sums in which
each shall be bound.

2. To approve and declare, under his hand, the covenant to
be sufficient.

3. To see that before any Clerk or Bailiff enters on the duties
of his office, that the covenant of himself and sureties, approved
as nbove, shall be filed, as the act directs.

4. To notify the Clerk or Bailiff of the death, departure or
insolvency of any surety, with a view to the renewal of the
security.

If a County Judge were wilfully to refuse or meglect to
perform any one of these duties, he would in qll probability
render himself liable to an action at the suit of a party
aggrieved. The duties prescribed are ministerial, and not
judicial ; and for the wilful non-performance of them,
we apprehend an action would lie. Indeed it has been
expressly held that if a County Judge neglect to see thata
Clerk or Bailiff files his covenant, approved as directed, be-
fore entering on the duties of his office, that an action hls
sustainable. (Park v. Davis, C. P. Easter Term, 1860.) The
Judge should satisfy himself as to the sufficiency of the st_lret}gs
offered. This probably he may do upon an afidavit of justili-
cation. We think that it a Judge were to approve of persons
as sufficient, known to him to be otherwise, an action ?vquld
lie. But at the same time we entertain the clear opinion,
that if sureties deemed sufficient and regularly approved
by him as sufficient, afterwards are discovered not to be so,
there can be no remedy against the Judge. (1b.)

The fact that a County Judge may be sued for the nonper-
formance of any duty imposed by the Division Courts Act,
ought to be known to all concerned.

(Reported by Ropert A. HARRISOK, Esq., Barrister-at-Law.)
Joux Scorr v. ROBERT CROSTHWAITE.

Rule for costs of the day—Fach party equally to blame—Setting aside.
Where a cause in the absence of plaintifi’s counsel was struck out of the docket
and afterwards upon his application restored, and then defendant’s counsel
obtained leave to add further pleas, and the cause at the close of the assize was
uot tried, a rule obtained by defendant for costs of the day, and all proceedings
thereunder, was, on application of plaintiff, set aside. :

The nisi prius record in this cause, was entered for trial at the
last assize for the county of Wentworth. It having been called on
for trial, and no one appearing for the plaintiff, though the coun-
sel for defendant was present, it was struck out of the docket.

Subsequently, upon the application of the counsel for the plain-
tiff, it was restored to the docket, and afterwards plaintiff was al-
lowed to amend by striking out the name of a defendant, and at
same time leave to amend was granted to defendant by the addi-
tion of further pleas.

The cause was not afterwards tried. Defendant having issued a
rule for costs of the day, and taxed them at £24 14s. 6d. : plaintiff
obtained a summons on the defendant to show cause why that rule
and all proceedings had thereon should not be set aside, on the
grounds that, at the time the record was struck out of the docket
the counsel for the defendant was present, and did not move for a
non-suit, or state that he was ready, or take any other action
whatever, and on the ground that the record was restored to the
docket after its having been struck out, and that the counsel for
the defendant had notice of the application to restore the record,
and was present and allowed the record to be restored without ob-
jection; and that afterwards, although plaintiff was ready and wil-
ling to try the cause, there was no opportunity of doing so before
the close of the assize.

In support of the summons, among other affidavits, an affidavit
of Charles A. Sadlier, Esq., counsel for the plaintiff was filed,
In it he swore that he entered the Court House very soon after
the record was struck out the docket, and informed 8. B. Freeman,
Esq., counsel for defendant, that he, Mr, Sadlier, was about to apply
to the learned Judge, (Burns) to have the record restored to the
docket, and requested him (Mr. Freeman) to be preseut: That
Mr. Freeman was present when the application was made and
neither consented nor objected to the application: That the appli-
oation succeeded : that the record was neither marked as a re-
manet, not again struck out; but that the plaintiff was at afl
times after the same was restored to the docket, ready and de-
sirous of trying the cause.

Jackson, for the plaintiff, cited Morgan v. Ferneyhaugh, 25
L. T. Rep. 219 8.C. 83, Eng. L. & Eg. 458. Sleeman et al. v.
The Copper Miners of England, 5 D. & L. 457. Archd. Prac. 9,
Edn. 13991401,

On the part of the defendant, an affidavit of 8. B. Freeman,
Fsq., was filed in showing cause. He swore that a person named
Jones was also a defendant in this cause at the time the record
was entered for trial: That he (Mr. Freeman) did not consent to
the record being entered after it had been struck out: That Mr.
Sadlier imformed him, that he intended to apply to have the re-
cord restored to the docket, and afterwards told him that it had
been restored, but that he, Mr. Freeman, was not informed of the
time when it had been intended to make the application, until be
tqld him that it was restored: That Mr. Sadlier afterwards told
him (Mr. Freema.n) that he intended to strike out of the record
the name of Jones : That on the foltowing morning he applied to
do =0, and the application sucoseded on the terms that he, Mr.
Freeman, should have leave to plead additional pleas on behalf of
the defendant, Crosthwaite, and that the additional pleas were
accordingly added.

Allottv. Beareroft, 4 D. & L. 327, was cited for defendant,

Rrcrarps, J.—The case having been restored to the docket by
the learned Judge who struck it off, and the defendant having been
made aware of the case having been restored to the docket,
and having had his pleadings afterwards amended, I must consider
it precisely in the same position as if it had not been struck off the

1st.
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The rule 1aid down by the learned Judge, ns I umderstand it
was, that the causes werecalled over, if the plaintifl was ready the
cause went on, if not, and the defendant Jdid not insist on the
cause proceeding, it wag passad over, and when the Crown busi-
ness ot the asvize was clused, the Judge deciined taking any more
business.

If the cause had not Leen restored to the docket, Allett v. Dear-
croft, 1 D. & L. 327, would Le an nuthority in faver of defendant ;
but Moryan v. Ferneyhaugh, 25 L. T. Rep. 20, might be cousi-
dered as making it doubtful. The cause having been restored to
the docket, 1 must consider it as passed over, and that both par-
tics are equally to blame for its not having been disposed of at
that assize, and in that event, both parties would lose their costs.
There is a case in 1 L. T. Rep. N. 8. 374, which scemns to decide
that in such a case the costs would be costs in the case.

As at present advised, I think the rule allowing defendant the
costs of the duy and all subsequent proceedings thercunder, must
be sct asido.

Summons absolute.

CHANCERY.
Reported by ALEsANDER GRANT, Esq., Barrister-at-Law.

McMaster v. CLARE
Fraudulent assignment.

A trader being in insolvent circumstances, at a meceting of his creditors entered
iuto a written agreement thit ho would execute :an assiznment, to trustees, Jor
the beneht of creditors, of all his real aud personal estato and cffects, (ox.
cept cortain policies of lifu insurance,) und on the second day afterwards he did
exeeuts the deed ageeed upon, which the trustees aceepted. aud several of lus
creditors joined in and exccuted tho same.  Afterwards it was discovered that
on the day intervening between the day of agreement to assign, and the cxe-
cutiun of the deed of axsignment. the debtor had svld a valuablo portion of hiz
stuch in trade at a credit running over threa years, and had accepted assecunty
the prumissory notes of the purchaser. Thereupon the trustees filed a bill
seektng to hiave this sale sot aside as fraudulent, and vo:d as agrinst them.

Zleld, that the trustees being 1u tho position of purchasers, could claim only such
rizhta as the debtor was legally entitled (o at the date of theexecution of the
deed of trust, and that the sale being binding upon the debtor. and those clain-
ing under hitm, the trustees wero not ontitled to the relef prayed. ut, semble,
that thissale would not bave been sustained ws against s judgment credstor who
had sued ont execution,

The bill in this suit was filed by William McMaster, Samuel
Benjamin, and Duncan Bell, against John K. Clare and Thomas
Hutchinson, and set forth that Huchinson, in July, 1859, who was
then carrying on business in Toronto, Hamilion, London, and
Guelph, as dry goods mercnant, having becamo greatly involved,
was desirous of effecting an arrangement with bis creditors, for
which purpose he sent an agent to England, but it being found
impossible to cfiect any arrangement, he did ou the 4th of August,
call a meeting of his creditors at Toronto, for the 6th of September,
at which meecting such of his creditors as then attended requesicd
Hutchinuson to execute an assignment of his property and effects ror
their general benefit, which after considersble difliculty, he con-
sented to do, and on the Sth of the month, the greater part of his
creditors having agreed to give him a release in full of their re-
speetive debts, be by an instrument under bis haed and seal, agreed
to execute such assignment, in the form, and according to the draft
then submitted, to the plaintiffy, as trustees for his creditors. That
in pursuaunce of such agrecment, Hutchinsoa, un the 10th of Scp-
tember, by inlenture beariug date that day, and made between the
defendant Thomas Iutchinsun, of the first part, his wife of the
secund part, who juined therein for the purpose of barring Jower,
and the plaintiffs of the third part : and such of the creditors of
Hutchiuson as should come in and execute such assigoment, of the
fourth part, granted, bargained, sold, and assigned to the plaintiffs,

all and singular the lands, tenements, and premises, particularly .

specified in the gchedule thereto annexed , and also all and singular
the stock in trade of him the said Hutchinson, in bis shop in Tor-
outo; and all the houschold goods, &c., in his dwelling house:
also, the stock in trade, goads and chattelsin the shop at Iamilcon,
and all book delits, accunnts, creaits, judgments, bonds, billg, notes,
and securities for money, and all other the real and personal estate
of Hutchinson, (cxcepting certain policies of insurances effected
upon his life,) and all reversions, remainders, yearly and other
rents, izsucs, and profits thereof, upon the trusts stated in such
sndeutare, namely, to pay the costs, cliarges, and expenses attend-

ing the execution of the trusts, and apply the pruceeds of the
trust property and effects towards the payment and satisfaction
of all tho creditors of Hutelinsun ratadly, anld in proportivn to
their elaimy, without any preference or privrity, and w pay the
surplus, if any, tv Hutchinsun.  The assignment alse contained a
stipulation thut auy creditor might execute the indenture, and add
to his signature ** without refease,” and that creditors so esecuting
should not huvo been taken to have discharged or released Huateh-
inson from any part of the deb? remaining unpaid after thereceipt
ot the dividend.  And by the indenture 1lutchinson covenanted
with thre plaintiffs fur the further assurance of the lands aud pre-
musee, and that he would execute all such deeds, conveyances, Ke.,
us might be requisite to convey to tho plaintiffs any lands, tene-
ments, goods, chattels, rights, credits, or other assets, (except
the life policics,) omitted from the said indenture, or which were
intended, or which should have been included therein; and that
he made a true and faithful discovery and assignment of all and
singular his real and personal estate and effects to the best of hig
kuowledge und belief. That this indenturc was on the 10th of
September accepted by the plaintiffs, and on the same day was
exceuted by several of the creditors of Hutchinson, who thereby
released him according to the stipulation of the deed, and amongst
others tho plaintiff Benjamin. Tuat the business carried on by
Hutchingon in London was carried on in tho name of the defendant
Clare, but tho business, in reality was that of the defendant
Hutcliinson.

The bill further stated, that after calling the meeting of his
creditors, before referred to, and when his difficulties and insol-
veney were notorious to the public at large, and well-known to
Clare, and after Hutchinson had executed the agreement for trans-
fer, (of the 8th of Scptember,) and in the interval between that
day and the exccution of the assigninent, he had concerted and
agreed with Clare to make a private sale to him of all the stock in
trade, merchandize, and other cffects of the said business, so car-
ried on in London, for the price of $7,943 80, and to accept there-
for thirty-five promissory notes of the said Clare, payable in
monthly instalments, beginning at three months, and ending at
thirty-six months from the 9th day of September, 1839, and with-
out any furtber or other sccurity for the payment thereof; and
that at this time Hutchinson was then indebted to the ptaintiff
Benjamin, and several other persons, and wasin fact insolvent.
The bill charged that the sale so made to Clare was not Jona fide,
or in the ordinary course of trade, and was made with intent to
delay and defeat the creditors of Hutchinson ; and that the same
was contrary to the statute 13 Elizabeth, chapter 5, and also con-
trary to the provisions in that behalf contained in the act of the
legislature of this province, passed in the 22nd year of her Ma-
jesty’s reign, chapter 96, and cntitled an ¢ act forabolishing avrest
in civil actions in certain cases, and for the better prevention and
more effectual punishment for fraud,” and that the same should
be set aside as fraudulent as against the plaintiffs and the creditors
of Hutchinson. That the notes given by Clare bad been delivered
by Hutchinson to plaintiffs after the execution of the assignment ;
but they offered to return them to Clare, upon the sale being de-
clared void; that Clare was & person of no capital or means, and
being in possession of the stock and effects, might at avy time
dispose thereof, and thus defeat the cquitable claims of the pluin-
tiffs, unless restrained by injunction from so dving. The prayer
of the Lill was, that the sale might be declared fraudulent, and
null and void as against the plaiotiffs, and the creditors of Hatch-
inson ; that the defendant Clare might be ordered to deliver up
the goods, &c., to the plaintiffs, and to account for such as has
been sold sioce the execation of the assigunment of the 10th of
September ; that an injunction might be granted restraining Claro
from selling or disposing of the goods, & recciver for the estato
appointed, and for further and other relicf.

Affidavits were filed verifying in all important particulars in
the statements of the bill; and thercupon au injunction had been
granted cx parte, restraining Clare, as prayed, and a motion was
afterwards made to extend the injunction so issucd.

Mowat, Q. C., and Blake, for the plaintiffs.

McDonald and Fuzgerald, contra.

Ia support of the application it was contended that it was not
necessary for the plantiffs to shew that Hutchinson's intention
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was te delay his creditors, Lut it was sufficient if that were the
natural consequence of whrt had been done; that the sale was

by aninsolvent trader at a credit; the natural efeet of such an

act would he to delay creditors in enforcing their debts.
sale had been bona fide and for value the creditors would not have

If the

been injured ; but hiere there is only a promise to pay at a future
day, extending over a periol of three years; this, no one could

say was such a sale as any dealer would make in the usual course
of his trade.

The word ¢ transfers” used in the statute 22 Vic., ch. 95, em-
braces sales; this sale must, under all circumstances, be deemeld

to have been fraudulent as agninst these trustees, as it would |

clearly bo void as against ereditors.

[Tue CaxcrrLor.—It is said the assignment to the plaintiffs
dous not cover these goods; if that be so, how can they complain
of the sale?]

As between the plaintiffs and Clare, the goods must be deemed
to be the property of Hutchinson, although asbetween Hutchinson
and Clare they nay not be so considered ; besides, at the time of
the sale to Clare, Hutchinson had, the day preceding, agreed to
make the assignment ; and equity, considering that which is agreed
to be done as done, will treat these goods as actually belonging to
the trustees.

It is now desired to uphold this sale as having been made in
compliance with o previous agreement to that efiect; but such an
agreement, if ever entered into at all, was not binding on either
party, it being alleged to havo been by parol only, and not to he
performed within'a year.

On the other side, it was contended that the assignment did not
embrace the goods in question; the general words bemg applica-
ble unly to the gouds of the assignor in Toronto and Hamilton.—
Harris v. The Commercial Bunk, 16 U. C. Q. B. 437.  The general
words carry nothing.

Trustees for the benefit of creditors are not in the same pasition
as assignees in hankruptey and insolvency. These goods did not
pass, and the plaintiffs have no locus stand: in this court.
statute under which this suit is instituted is mainly a re-cnactment
of the 13th Elizabeth, which does not spply to any sale made for
value, as this was, and was also a very advantageous one. A
creditor cannot be said to be delayed within the meaning of the
words of the statute, because his debtor chooses to sell his effects
at o long credit.

As to the agreement for sale with Clare, it may be void in law
for want of writing; but it it bo void, it takes away from it any
taint of fraudulent dealing.

Ex purte Bushell 3 M. D. & DeG. 615 Leak v. Younq, 5 FNl &
B. 955, Cook v. Caldecott, 1 M. & M. 522, Smith v. Harrs, 1 ElL
& B. 35, Baxter v. 1ill, 1 Ad & ElN. 456, Butcher v. Harrison,
4B. & Ad. 129, Grimsby v, Dall, 11 M. & W. 531, Norcuft ~.
Dodd, Cr. & Ph. 100, Stone v. Van IHeythusen, 11 Ilave, 126,

Leaster v. Turner, 5 Nave, 281, Wuthall v. Tuckwell, 5 Jur. N, 8.

925, French . French, 6 DeG. M. & G. 95, Gondirin v. Wilhams,
Aate vol. v., p. 839, Ilolmes v. Penney, 3 K. & J. 90, were referred
to by the counsel.

Tur Cuaxcerron.—This is an application fur an injunction to
restrain the defendant Clare frown selling ceitain goods purchased
by him from his co-defendant Hutchinsun, upon tho ground that
the sale is fraudalent under the stataute 22 Vic., ch. Yu, sec. 1
& 19.

The |

!
|
[

The plaintiffs, arc tho assignees of the estate and -effects of |

Hutchinson, for the benefit of Ius creditors, under a deed which | yipits that

bears date the 1uth of September, 185Y. Clare purchashed the
goods in questiou on the Yth of September. The reality of the
gale to Clare is not questioned. The allegation is that it was void
under the statute.

Mr. Mowat, for the plaintifis, contends that Hutchineon was in
insolvent circumstances, at the time of the sale to Clare, within
the meaning of the statute; that all sales made by traders under
such circumstances are avoided, cxcept sales in the ordinary
course of husiness to innocent purchasers; that this sale, at all
events, which was upon long credit, was a sale to delay, if not
also to defeat, creditors, and is thercefore void under the statute.

Mr. McDonald, on the other hand, contends that Hatchinson
was not in insolvent circumstances at the time of the xale to Clare,
on the contrary, be asserts that Hutchinson's estate, 1f properly
maunged, would pay his debts i tull and leave & surplus.  tle
contends further, that sales are not within the recent statute, as
they are not within the statute of Ilizabeth, and as the sale in
question was & bona nde sale tor valuable consideration not ealeu-
lated tu defraud creditors, but, on the contrary, highly beneficial
for then, he contends that the motion should be relused.

In the view which we take of thix case it is ununecessary to de-
cide several important points upon the construction of the statute,
which have been very ably discussed in the argument ; but as the
questions are of great public importance, we think it right to say
that our present opinion is in favor of the plaintiffs.

We have no doubt that Hutchinson was insolvent, within the
meaning of this act of parlinment, at the time he made the sale to
Clare.  His embarrassments were confessedly very grveat in the
wonth of July. He sent an agent to Englaud in that month to
elfcet & loan, with instructions, if he failed, to call a meeting of
his crediturs.  In the month of Aungust he called a meeting ot his
creditors for the Gth of September. Before that day arrived,
namely, on the 1st of Septemeer, all his goody, chaitels, and effects,
including of course his stock in trade, were taken in execution for
upwards of £20,000. Actions to the number of 12 or 1t had been
commenced against him. His real estate was heavily mortgaged,
and the judgments registered against him amounted to forty thou-
sand pounds. Lastily, hie had agreed, on the 8th of September,
to assign for the benefit of his creditors.

We think it clear upon these facts, admitted by ITutchinson
himself, that he was insolvent, within the meaning of the act, at
the time he suld the propesty in question to Clare, and that Ulare
must be tal.en, under the circumstances, to have known it

We agree with Mr. MeDonald, that the lnguage of the recent
statute, o far ag it deals with teansfers inteaded to defeat or de-
lay creditors, is not more extensive than the language of the
statute of Elizabeth ; but we have no doubt that both statutes em-
braco salis as well as voluntary transfers. The Gth section of
the statute Eiizabeth is in these words: ¢ Provided, &ec., that tho
act, &c., shall not extend to any estate, &c., had made, &c., which
estate is or shall be upon goud cunsideration, and bona fide lawfully
cenveyed or assured to any person, &c., not having at the time of
such conveyance, &c., any manner of notice or knowledge of such
covin, fraul, or collusion as aforesaid.”” Now looking at the
statute apart from the authoritics, that clause appear: to us to
remove every shadow of doubt. The first scetion is quite wide
enough to embrace sales, and the exception in the Gth scction
proves conclusively the rule which the legizlature intended to luy
down.

It ix said, however, that Wood v. Duxw, 7 Q. I 892, whick has
been followed both in England and here, lays down aditferent rule,
namely, that where the sale is made buna fide, and with a full in-
teution that the property should pass, it is not voad, though madic
with the intent to defeat or delay cveditors.  The language of the
court in Wood v. Dexte, is certainly broad ; but as applied to the
circumstances of that case, the rule there laid down appears to us
to be perfeetly sound, and in necordince with the received inter-
pretation of thie statute.  Woud v. fliee was not the casc of a
sale to a stranger. It wasa transfer to a creditor in payment of
a pre-cxistent debt.  Now it has always been held that 1t is com-
petent to a debtor, according to the law of this coun ;, apart
from the bankrupt and insulvent acts, to prefer one credator to
another. There is nothing in the statute of Elizabeth which pro-
. Now when a debtor in insolvent circumstances sells
his property, or a portion of his property, to one of his creditors,
in payment of a pre-cxistent debt, the neces<ary consequence of
such a transfer is to defeat and delay his other creditors.  JAnd
the parties must be held to have intended that which wis the ne-
cessary and obvious consequence of their acts; but to hold such a
tran<fer void upon that grounl, would bic to hiold that o debtor is
prohibited by the statute of Elizabeth from preferring one creditor
to another, which would be contrary to the scttled rule of layw.

We must not be understood as meaning that a transfer to a
creditor may not be void, under the statute of Elizabeth, as well
as a transfer to a stranger. No doubtit mayv. The transfer in
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Tiweyne's case was o trassfer to a creditor, and the reality of the
debt was not questioned, but the transfer was held to be colour-
able, and therefore void under the statute. DBut what we mean
to nssert ig, that a transfer of his property made by a debtor in
insolvent circumstances, to a bona fide creditor, with a full mter-
tion that the property should pass, is not void under the statute ot
Elizabeth, because of an intention in the minds of one or both of
the parties to defeat or delay the other creditors. Now Wood v.
Duxee decides nothing more than that; and it will bo found upon
examination that the decisions reterred to in the argnment of that
cage were all of the same class. la Rickes v. Erans, 6 C. & P.
640, the transfer was an assignment for the benefit of creditors
generally.  In Joldbird v. Anderson, 5 'T. R. 235, it was a con-
fession to a bona fide creditor after action brought; and in Fuck-
stock v. Lyster, 3 M. & Scl. 8713 Bott v. Smuth, 21 Beav, 511
Graham v, Furber, 1.4 C. B. 410; Harman v. Richards, 10 llare,
81; lolmes v. Penney, 3 K. & J. 91, it was an assignment for the
benefit of creditors.

But a eale to a stranger would seem in reason and upon autho-
ity to stand on a ditferent footing.  Recent decisions scem to
esiablish that such a sale, though dona fide, and upon valuable
consideration, may be void under the statute, if made with intent
to defeat creditorz.

But, while we hold that sales are within the 22 Vic., ch. 96, as
they were within the 13th Elizabeth, we do not accede to the ar-
gument that the recent statute bas the effect of invalidating all
sales made by an insolvent debtor, except sales to inuocent pur-
chasers, in the ordinary course of business. Such a construciion
would create & material discrepancy between the 18th and 19th
sectione, and would, moreover, interfere with the transacticns of
traders in this province, in a way not contemplated, as it scems
to us, by the legislature. We hold it to be clear that the 18th
seetion has not the cffect of avoiding contessions of judgment
given, not voluntarily, but upon pressure to a bona fide creditor.
And if a confession given upon pressure to an importunate
crediter, or perhaps as a security for money to be advanced, would
be valid under the 18th section—we are strongly disposcd to hold
that & transfer of property made under the like circuwstauces,
and for the same purpose, would be valid under the subscquent
clause. In other words, we think that the transfers which ave de-
clared to be void under the 19th section are transfers made with
intent to defeat or delay the creditors of the transferor, or to give
ong or more of his creditors a preference over the others,

It is not necessary in our view of thiscase to determice whether
the sale to Clare, which was, it will be remembered, a sale not to
a creditor, but to a stranger, was a sale made with intent to defeat
or «delay creditere, within the meaning of the act, because assuming
in the plaintiffs’ favour, and for the purpose of the argument that
it was so, we do not think them entitled to the relief which they
seek,

The plaintiffs come here either as creditorsof Hutchinson, oras
purchasers from him under the deed of tue 10th of September,
1859. If they come as creditors, then it is clear upon the author-
ity of several cases, of which I necd only mention Sweth v. Ilurst,
10 Hare, 30, which was followed by Anapman v. Crawford, in this
court, that a creditor has no right to impeach a sule of goods as
being fraudulent and void under the statute of Elizabeth, until he
has obtained judgment, and issued out execution. And if the
plaintiffs could not have filed their bill under the statute of
Elizabeth, without having first obtained judgment, and issued out
cxecution, neither can they, in our opinivn, under the rccent
act. Until exccution has issued the creditor’s title is incomplete,
and thercfore he has no right to file such a bill.

Then if they come as purchasers under the assignment of the
10th of September, it is equally clear that they cannut succeed.
1t is clear that the conveyances and trausfers which are declared
to he covinous by the Statute of Elizabeth, arc not made void as
to subsequent purchasers, but as to creditors only. The 27th of
Elizabeth was framed for the protection of purchasers, but the
13th of Elizabeth was not so. To hold that a canveyance or
transfer which would be void, under the 13th of Lilizabeth, as
against creditors, because made to defeat or delay them, is there-
fore void as against <ubscquent purchasers, would be obsiously
unreasonable and unjust. 1 bave no doubt that such A convey-

i ance would be perfectly valid as agaiost the debtor himself and

those claiming under him, aud I do not apprehend that the recent
statute wakes any change in that respect.  Stone v. Van Heythusen
(11 Hare, 126), which was cited in argument, is an asuthority pre-
cisely in point.  But the principle upon which the Vice Chancellor
proceeded appears to have been settled previous to Tayn's cease.

The plaintiffs fail, therefore, on both grounds., As creditors
their title is incomplete, beenuso they have neither obtained judg-
ment por sucd out cxccution; and ns purchasers they have no
right to set aside the vrevious sale to Clare.

There is another ground also upon which the plaintiffs caso
appears to us to fail.  The deed of the 10th of September does
not pass, or profess to pass, the goods in question. By that deed
Hutchinson assigrs his stock of goods at Toronto and Hamilton ;
but nothing is said as to the stock at London; and although the
deed goes on to assign all his other real and personal estate, yet
it is all other real and personal estate now belonging to the
debtor; but at that tunc the stock at London hiad been sold to
Clare, and therefore did not belong te Hutchinson, or pass by the
deed.

It is said, however, that the contract of the 8th of September
bound the goods, and that as the sale to Clare was in fraud of
that contract, it is void as against the plaintiff.

1t is enough to say that no such case is made by the bill.
sale to Clave is not impeached on any such grouna.

But bad it been, a very importunt question would have arisen
upon the 29 Vic. ch 3. Uuder that statute all sales of goods, not
accompanicd by possession, arc required to be in writing. The
goods and chattels must be so described that they may be readily
and easily known and distinguished. There must be an afidavit
of the bona fides of the transcction, and the due execution of the
conveyance; and the conveyance must be, moreover, registered;
and in default, it is declared to be void against subsequent pur-
chasers as well as creditors. Now the only words cither in the
agreement of the &h or the assignment of the 10th which would
comprchend the goods in question, are the words: ‘< all mv real
and personal estate,” and it i8 quite clear that such a description
is not sufficient within the statute. {Ilarns v. Commercial Bank.}
Then if the contract of the 8th would be void against Clare, who
purchased on the 9th, as a sale, can it be a liding contract in
equity ? whenever that question may arise it will require much
consideration, but for the reasons alrcady given, it does not ariso
here.

Estey, V. C.—I think on looking to the circumstances under
which the sale to Clare took place, and the nature of the sale, it
must be deemed to have been mado with intent to delay creditors,
and that Clare had notice, and that the sale was not in the ordinary
course of business, and took place when Hutchinson was inselvent,
or in expectation of insolvency, and would therefore be void as
against the creditors of IHutchinson, but that he cannot defeat it
by any act of his own, even by an assignment for the benefit of
creditors ; and therefore that the trustees stand in his place,
and are bound by this sale, in the same manner that he was. The
yuestion then anscs, whether the plaintifis aro entitied to relief on
the ground of the agreement made of the 8th, I think that an
agreement of this nature, if founded on valuable consideration, is
such auw onc as this court should enforce specifically. If, by the
agreement, the creditors are to release the debtor, there wounld be
a valuable consideration; and even if it contain no such stipula-
tion, it necessarily arises, from the nature of the transaction,
that the creditors will not be free to act in the same manuner as if
no such agreement had been made; must forego, to some extent,
their remedies; are led in fact to forbear suit; and this circum-
stonce, combined with the effect of the existing debt, is sufficient,
in my judgment to constitute such a valuable consideration as will
attract the jurisdiction of the court. ln the cases of Siggers v
Leuns, (5 Ell. & Bl 367.) and Harland v. Bincks, (16 Q. B. 655,)
it was held that a deed of trust for creditors, originally revozable,
became in corsequence of communication to creditors, and their
nresumable forbearance, not voluntary or void against creditors.
But the objection is, that no such case is presented by this bill,
and I am of opinion, that the injunction which bas becn granted
must be dissolved : costs to be costs in the cause.

SrracoE, V. C., concurred.

The
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{Reporteld by Trosas Hoduing, Lsqu Burreter-at-Law) !

(Beforo His Hosor Judge Rasnypit, Judpe of tha Connty Court of the United
Coutties of Northumbetiand aud Durhiam 3

Tioymas Frrres, v. SyerueN CHESTERFIELD, ARCHIBALD VIRTUE,
Axp Jony H. MonLey,

Chmmon School Aot~ Annual School Report— Jiesralisfaction— Arbitration—, tward
—Power of Grunty Judge.

It Is by sub. 2 21 of 27 of “tha Upper Canada Rihool Act.” (Consul. >tat. U. C.
P T35 made the duty of the trucees of such schoul section tu catisy to be pre-
Pared and read at the anpual mesting of their section, their annual school re-
port fur the Year then terminating, which repart fhall eontaln, among other
things, a full and detwled account of the receiptr aud cxpenditure ot all school
money, &c, and by 8 24 of the ame act, it is provided. that ** in ciae the account,
&e, 18 not sitisfuctory to 8 majonity of the freeholders and honseholders pre-
sent at such mecting, then a majordy of the sad freehlders and nunseholders
shall appoint obe arbitrator. and the (rustees shall appoint snother. and the two |
arbitrators thus appointed shall examine the card account. and their dechfon |
conrerning it shall be final, & ¢ ,and the eum or sums awarded by themaganst :
any persim, shall bo collected by such arlutrators. &c. :

Held, that under a reference pursuant to thix section, the arbitratora were justs-
hed i mahing an award against & svcretary tressurer of & school section, who
Wwas also one of thres schoul trustees, who weto gurties in the referenco s aud
that the reference intended by the act, s not a referchica by the trustevs 3o !
their corporate capacity but as individusls,

Held. w150 that the jurlsdiction of a county judge under < 130,131,133, &¢. of tho !
Upper Canada Common School Act, 3 not necewsanly eowxtensive with the |
authonty of arhtrators apportited under 3 205 and that were s pleading set up |
a proceeding had betore the county Judge, ubder s 133, a3 a bar to proceedings ¢
tahen under an anard mado pursuant to = 29, but dud not show {n speuinc
terms that the matre.s decided by the arbitrstors wero not only identienl, but
that the county judke had competeut Junsdiction respectiog tho, the
rleading was held bad.

This was an action of replesin, The plaintiff declared that the
defendants, on the 24th March, 1858, in the township of Darling-
ton, in the county of Durham, took and detained the Goods and
Chattels of the plaintifl, to wit, two horses, &c.: and unjustly
detained the same ugainst sureties #.nd pledges, until, &c.

The defendant pleaded—First, Non Cepit; Second, That the
Gonds and Chattels, &e., were not the property of the plaintiff;
and, Third, a special plea as follows:

And for a third plea tho defendants say, that the plaintiff, one
Johu Irwin and one William Irwin, were duly elected trustees of
School section, number sixteen, in the township of Darlington, for
the year of our Lord, onec thousand eight hundred and fifty-seven:
That the anpual meeting of the said school section was daly held
according to law on the secand W- "neaday in Janunary, in the year

of our Lord, one thousand cight i undred and fifty-eight : That it :

was the duty of the said trustees to cause to be prepared and read

at the said annual school meeting of the said school section their

annual school report, for the year terminating on the thirty-first
day of December, in the year of our Lord, one thousand eight
hundred and fifty-seven, which report was to include amouny other

things prescribed by law, a full and detailed account of the re-,
ceipts and expeditures of all school mouies received and expended ;

on behalf of the said scction, for any purpose, whatever, during
the said year, terminating as aforesaid: That at the said school
meeting, it was the duty of the frecholders or houscholders of the
said scction, present at the said meeting, or a majority of them,
amongst other things, to receive and decide upon the said report

of the said trustees: That the said trustees did cause to be pre- i

pared and read at the said annual school meeting of the said scc-
tion so held as aforesaid, their annual report for the year termina-
ting as aforesaid: That the account included in the said report
and furnished by thie said trustees, was at the said aonual school
meeting, duly decided not (o be satisfactory to a majority of the
frecholders or householders present at such meeting: That a ma.
Jority of the said freeholders or householders thereupon duly ap-
pointed one person, to wit, one William I. Rogers, and the said
trustees then duly appointed another person, to wit, one Donall
H. McLeod : And the said William II. Rogers and the said Donald
H. McLeod, the sgid two arbitrators thus duly appointed there-
upon, duly examined the said account: .And, thereupon, to wit,
cn the nincteentk day of February, in the year of our Lord, one
thousand, cight hundred and fifty-eight, duly made and published

their award in writing, of and concerning the same, and thereby

Pduly awarded, that the said plaintff was indebted to the said

school seetion, in the sum of thirty-three pounds, two shillings and
four-pence, and thereby aunthotize tl 3 collector of taxes for tho
suid section, such collector being then the defendant, Archibald

. Virtue, to collect the said sum so awarded against the said plain-

tiff, within one month from the date of the saud award, together
with interest unless the same should be sooner paid: That the

" zame being unpaid, and the said mouth having elapsed, the said
S unp £

defeadant, Archibald Virtue, and the said defendant, Stephen
Chesterfield, as his servant, buiff and agent, thercupon duly dis-
trained the said goods, chattels and personal property of ihe plain-
titf, for the said sam so0 awarded, as aforesaid, as they lLuowfully
might for the causces nforesaid, and put the same into the possession
of the said defendant, John H. Morley, a public inn-keeper, to bo
kept until the same could be fawtully sold, which is the taking
and detaining in the declaration alleged.

Tc¢ this plea the plaintiff demurred.

The following were the alleged grounds of demurrer.

Beeause the corporntion of said school section are not properly
described therein; and, beeause it is not shown in what capacity
the award therein set forth is made against <aid plaintiff: Nor i3
it shown that the said arbitrator had authonty to make an award
against an individual member of a trustee corporation: .And
because such arbatration and award arve remedies betwecn free-
holders and houscholders of a school section, and the school
corporation of such section, and not between said freeholders
and houscholders, sud a trustee or secretary, treasurer of said
section.

The plaintiff also replicd specially to the third plea of defendant,
that on or about the thirtieth day of January in said year, one
thousand, eight hundred and fty-eight, the plaintiff was orderad
to appear before the judge of this honorable court in pursuance of
and under the provisions of the Upper Canada School Act of 1850,
to answer certain charges preferred against him as sccrctary
treasurer of said school section, by John Irwin and William Irwin,
trustees a8 aforesaid, in regard to his alleged indebtedness to said
school section, as set out in said supposed award, and concerning
which, the said supposed award was made. And that the judge
of this honorable court after having heard and fully considered
the complaint of said Jobn Irwin and William Irwin, and the evi-
dence and proof adduced in support of such alleged indebtedness,
and the allezgations of the plainuff and of the said Jobu Irwin and
William Irwin, and the argument of counsel for both parties, order-
ed thesaid plaintiff to be discharged, and decided that th. said plain-
tift was not any manuer indebted to said school scetion, nor bound
“to pay over any mounies, nor to deliver any books, papers, or chat-
tels, belonging to said school section ; and that the plaintiff was
thereby totally discharged and released of and from all liability
for and on account of the said schoo! section. Aund the plaintiff
further says, that the making of said supposed award was rexa-
tious, and that it included all or a part of the expenditures of
money made by the plaintiff on behalf of said school section, and
monies for which said plaintiff was not responsible, which had
Leen previously investigated and allowed to the plaintaff, aforesaid,
by the judge of this honorable court.

To this replication the defendant demurred.

l The following were his causes of demurrer:

Because the procecdings therein alleged to bave been had be-
l fore the county court judge, was a proceeding taken by the trus-
! tees agaiust the secretary-treasurer, winle the proceeding set-out in
I the third plea of the defendants, is o proceeding between the free-
| Lolders and householders of the school section, and the trustees, and
! the procecdings by the trustees against the secretary-treasurer, is
' no bar to the proceeding and award set-out in the defendants’ plea;
j and because the said county court judge had no power that the
| said secretary-treasurer was not indebted as a trustee to the school
i section or otherwise, and because it is alleged that the smad Jobn
i and William Irwin were at the time of the smd proceeding before
the county court judge, trustees of the said school section.

Thos. IHodgns, for plaintiff.
J. D. Armour, for defendant
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BoswrLr, Co.J.—The first demurrer, whicl. is replied by the
plaintif to the defendant’s third plea, raises the question, whether
an arbiteation and award, as set torth in that plea, ave authorized
by the 20th clause ot the Comnun Scuvul Act (Lon. Stat. U.C. 037,

The 21st sub-section of the 27th clause requires the trustees to
cause¢ to be prepared, at their annual mecting, their annual report,
*“which shall include, amoung other things, a full and detailed
account of the receipt aud expenditure ot all school moneys
received and expended on behalf of such section, for any purpose
whatever, during the year.”
‘“in caxe the account mentioned in the sub-section just recited is
not sauisfnctory to a majority of the frecholders and houscholders
present at the annual mecting, then 2 majority of the saud tree-
holders and houscholders shall appoint an arbitrator, an-l the
trostees shall nppownt another; and the two arbitrators thus
appointed shall examine the eaid account, and their decision
respecting it shall be final, aud the sum or sums awarded by them
agnst any person shall be cotlected by such arbitrators,” &c.
1t i3 contended, on behalf of the pluintitl) that an arbittation under
this clause is given only as a remedy between the frecholders and
houscholders of o school section on the one part, and the trustees
in thar corporate capacity on the other part; and therefore, that
the award set forth in plea, which is against one of the trustees
only, aud in his individual capacity, is bad. The several cases
decided by the superior courts, upon arbitrations between n
teacher and the trustees, are relied upon as supporting this view.
There 15, however, a marked distinction between these cases and
the present one. In their dealing with the teacher the trustees
are not principals, but agents only, for the section.  la this case,
there is no third party. It is a question as between a trustee and
us cestus que trust. To present a correct account of moneys
cutrusted to him, is as much a perscnal obligation on the part of
a trustee, asof every other pereon.  he law, indeed, is the more
Jeaious of his conduct in this respect becuuse he 2¢ a trustee.  The
fact that the trustees in this case heve been created a corporation,
certainly ought not, and in iy opinion does not, make any differ-
ence. The language of the act clearly contemplates a personal
responsibility, and I cannot perceive any objection in principle to
an arbitration and award such as are set forth in this plea. ltis
not demed that the plaintiff, against whom tho award was made,
was a party to the arbitvation, and the fact of bis being secretary
and treasurer would account for the award being against him and
not the other trustees, who may reasonably be supposed to have
less actual responsibility. It is true that the 130th and three
succeeding clauses of the same statute give a remedy sgaiast
secretary-treasurer, but that remedy ie of 4 lmited natnre, and
difliculties may well arise between the se-tion and the secretary-
treasurer, which could not be settled by the proceedings contem-
plated in those clauses. Looking also at the prins obviousiy
taken in the several cnactments of the School Act, to tring all

matters of controversy as much as possible within the remoedy of 1
! pointed out in the act, and the neglecting to ray tho moncy

arbitration, I eannot doubt its appheation in this instance.  The
clauses last referred to have to be more particuiarly condered in
deciding the otber demurrer, and the observations 1t will be neces-
sary to make on them are appheable in some respects also to this
portion of the case.

The second demurrer, which is rejoined by the defendants to the

By the 29th clausc it is enacted that !

"act, and it were shown that the matter brought befure him was

|idcnlicul with that disposed ot by the arbitrators, then this repli-
cation would, I think, be a zuflicient auswer to the plea, although
the purties using the remedy may not have been ideutical.

The identity of the matter investiguted Ly the county judge with
that decided by the arbitrators, is probably sufliciently alleged in
i the replication.  The charge aguin:t Lim 1s stated to be «“in
rregard to his alleged indebtedness, as set out in the award, and
| concerning which the award was made.”

But the question then arices, Is the jurisdiction of the county
i Judge co-extensive with the power of the arbitrators, so that the
i decizion made by him would necessarily cover the whole matter of
i controversy left to arbitration?  The 130th clause (the first of the
! penal clauses) enacts that 43 any sccvetary-treasurer has in his
! possession any books, papers, chattels or moneys, which came into
I lus possession as sceretary-treasurer, and wrongfully withholds or
"1efuses to deliver up or account for or pny over the same or any
| part thereof to the person and in the manner dirccted by a mnjo-
. rity of the school trustees then in ofhice, such withholding, &c.,
!shall be a misdemeanor.” Under the next clause, * the county
| judge, upon application by o majority of trustees, shall order the
| secretary-treasurer to appear betore him ; . 1d by the 133d clause,
“at the time and place appointed, the judge shall, in & summary
manuer, hear the complaint; and if he 13 of opinion that it is well
founded, he shall order the party to deliver up, account for, and
pay over the books, papers, chattels and moneys, as aforesaid.”
' Under theso provisious of the act, it is quite clear that the judge
i has no jurisdiction, except where a secretary-treasurcr *“ has in
his posscssion books, moneys, &c., which came into his possession
| 45 secretary-treasurer, and which he wrongfully withholds or
refuses to deliver up and account for and pay over to the person
and in the manner directed by a majority of the school trustees.”
Ite must, in fact, have been guilty of the misdemeanor contem-
plated by the 130th clause, betore the judge couid be required to
mterfere. It is certainly possible, however, that a secretary-
treasurer of a school section way be found to be indebted to the
scction otherwise than for money which came into his possession,
which he wrongfully withholds or refuses to account for and pay
over. lle may be liable for some neglect, and in many ways dis-
putes may arisc respecting his accounts, which would be the fair
subjects of an arbitration, and over which the summary power
given to the county judge could exercise no control. I know
nothing of this case, except from the pleadings.  The proceedings
alladed to were not had before me. It may have been possible,
however, that they were taken for the purposc of enforcing the
award. Supposing that to have been the case, then all that is
said in the replication, with reference to the subject matter of the
complaint, would be true; but the judge would not have been jus-
tified, in such a case, in interfering.

The mode of collecting money due on the award is specifically

cawarded would clearly not come within the meamng of the 130th
scection of the School Act.

It is true, however, on the other hand, that the matter decided
[ by the arbitrators might in this case have been onc over which the
. county judge had jurisdiction; but as, in the view I take of the

secoud replication of the plaintiff, varies the question whether the statute, his jurisdiction is a limited one, not co-extensive as res-
proceeding umler the 15Uth and following clauses is necessarily a | pects the subject of enquiry with the power given to arbitrators,
bar to a proceeding under the 20th section. . the replication should have shown in specific terms that the charge
Tl replication sets forth that the plaintuff was ordered to appear | brought before the judge, and the matters decided by the arbitra-
before the judge of the Couaty Court, in pursuance of the provi- | tors, were not only identical, but that the county judge had com-
sions of the School Act, to auswer a certain charge preferred | petent jurisdiction respecting them; and this, 1 think, it utterly
agaiust him as secretary-treasurcr by the other trustees, in regard | fails to do. (Heanedy v. Burness et al., 15 U. C. Q. B. 485, and
to s saud alleged indebtedness, as set out in the supposed award, - the cases there cited by the C. J., viz,, Moravwe v. Sloper ¢t al.,
aml concerning which the said supposed award was r.ale, and ! Willes, 30; Mure v. Kaye, 4 Taunt. 34.) I am of opinion, therefore,
that the judge, after having heard and fully considered the com- | that the proceeding before the county judge, as stated in the repli-
platut, and the evidence and proof sdduced 1 support of sud cation, does not form a legal answer to the arbitrators’ awaid and
alleged malebtediess, amd the allegations of the other trustees, awl ; subscyuent dist=ess for the sum awarded, and therefore that, on
the uzreciient ol cvansel for Loth partics, vrdered the plamtifi to Ithe whle proceedings, judgment must be for the defendants.*

be discharged, &e.

It the jurisdiction given to the erunty judge were co-extensive
. . . - ) ; *F s Judz aintiff appealed. ing last Eas :
with the power given to arbitrators under the 21st clause of the co“f::’,’;'cf},::nf,',', ,,’."‘.ﬁ';f,.‘,,':,"4ﬁl‘;’l’f,ﬂu‘22‘;‘3;"::’..,.‘1?:1"" st Baster Terio, to the
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GENERAL CORRESPONDENCE.

Courl of Ritistom—ePincers—Proceedings.
Fort Erie, 30th May, 1860.
To tur Lpitors or e Law Jounsarn

GeNTLEMEN,—] desire to obtain your opinion, through the
columns of the Journal, in your nest issue, on the following
case, which occurred in this village at the last meeting of the
Court of Revision,

A rate-payer, being present at the meeting, gavo notice, then
and there, that ho compliined that the unrented property of
the Corporation, on account of the greater and increased
depression of the times, is valued 25 per cent. too much.
Whereupon the Court of Revision forthwith unanimously
resolved that a reduction of 23 per cent. be made on alt such
property.

Question : IIas the Court of Revision, under the provisions
of the Assessment Law, the power to make such redustion,
upon a complaint made as above stated ?

Nine cnses of appeal, duly made, were tried and decided
upon ; but in no instance did one of the appellants complain
that his real property was assessed too high., 'The members
of the Court of Revision contend that they have the power to
revise the assessment roll, even without a formal notice from
a rate-payer.

I would also wish you to state, whether the County Council
have not the power, in equalizing the assessment rolls, of
inereasing or diminishing village assessments as well as town-
ships.

Yours, &e.,
JAuES Sraxrox,
Village Clerk.

11st. The jurisdiction of the Court of Revision is “ to #ry all
complaints in regard to persons being wrongfully plased npon
or omitted from the roll, or being assessed at too high or too
low a sum.”’—(Con. Stat. U. C. ch. 55, sec. 58, p. 660.)

2nd. If a municipal elector thinks that any person has been
assessed too low or too high, &e.. the Clerk is, on kis request in
wriling, to give notice to such person, and to the assessor, of
the time when the matter (i, ¢, complaint) will be tried by
the Court, and the matter is to be decided in the same manner
as complaints by a person assessed.—(1b. sec. 60, sub-sec. 2.)

3rd. The word * person” may be held to include any body,
corporate or politic, and probably would be held, in the case
put, to include the corporation of the village. (Con. Stat.
U. C. p. 6, sec. 12.) But if so, the complaint, we think, could
only be determined upon a request, in writing, such as pointed
out by the statute; and the statute does not appear to have
been complied with in the case put. We cannot subsecribe to
the doctrine that the Court of Revision has the power to revise
the assessment roll, without the formalities of tho statute
having been previously complied with. The Court is the crea-
ture of tho statute, and has no powers beyond those given by
the statute; and those given by the statute must, in our
opinion, be executed in the mode pointed out by the statute.

Ath, The powersof a County Council to examine the assess-
ment rolls of each Incal municipality within the county, for the
purpose of ascertaining whether the valuation made by the
assessors bears a just relation to the valuation made in all the
loeal municipalities of the county, and, for the purpose of
county rates, to increase or decrease the aggregate valuation
of real property in any loeal municipality, extends as well to
villages as to townships.—Ens. L. J.}

Afidavits— Sufficiency— Description of deponent.
To Tue EviTors or THe Law JoUryaL.

London, C.W., 28th May, 1860.
Gextreyey,—Will you kindly inform me, in your next
isgsue, whether an affidavit requires all the Christian names of
the party making it, to be in full. Thus: would an affidavit
mado by one Jokn A. Smitk be read in court? By answering

this, you would oblige greatly, J. F.

[In general, an aflidavit should sct forth the deponent’s
names in words at length. Our correspondent is referred to
Richardson v. Northrup, Tuy. U. C. R. 452; and Westover v.
Burnham, MS. R. & . Dig. Arrest, 1. 29. Ile will find the
former a case in point. An affdavit containing the initial
only of deponent’s second Christian name, was there held
insufficient.—Ep. L. J.]

Mortgagor and Jlo'rlgagce--lt’cmedies—I’ower of Sale— Eject-
ment—Covenant.

To TAE EDITORS OF TUE LAW JOURNAL.

Renfrew (C.W.), 4th June, 1360.

GevtLeMEN,—Ilaving been advised by a'subseriber to seek
advice through the medium of your valuable and widely circu-
Iated journal. I bee to submit for your perusal o plain state-
ment of facts, as they have occurred to me.

I arrived in this country, from England, in May, 1858, and
was persuaded to purchase a farm, whih I did, frem a Mr. A,
who had only been in possession eight months, he having paid
£170, and sold it to me, with everything as it stood, on the
27th May, 18538, for £400 ;—terms of payment, £250 down,
£350 on the 24th December, and £25 annually for four years,
with interest at 6 per cent. Mr. A. being in want of cash one
month after the first payment, requested me to favor him with
the £50 due in December. Although five months before due,
I accommodated him.

In the month of October of the same year (1858), I received
aletter from Messrs. B. & C., solicitors, with one from a Mr. D,
informing me that the mortgage held by Mr. A. on the farm for
£100, had been travsferred to Mr. D. of Ottawas, and that all
future payments were to be made to Mr. D. The first year’s
interest hecame duc on the 27th May, 1859, which I paid to
Mr, D. personally, and hold his receipt for the same. Ilaving
been informed that Mr. A. had triumphaotly said, in tbe front
of & bar of a public hotel, that he had transferred the mort-
gage to o person who would * keep me to the bip,” I men-
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tioned the circumstance to Mr. D., who then told me he would
not distress me, if the payments were made in reasonnble
timo.

On tho 2nd January of the present year, I received a notice
from Mr. D., demanding immediate payment of £25, due on
the 24th December, 1859, From what Mr, D. had proviously
told me, I wrote to him informing him that at the time I had
not the means, but would pay him shortly. My request for
timo was disregarded, and by a letter dated 12¢h January,
1860, Mr. D. informed me that unless the <25 was immedi-
ately paid, he wouid have recourse to the law; and I was
informed by notice dated the 17th, from Messrs. B, & F., soli-
citors, that instructions Lad been given them, that unless the
instalment and interest wus immediately paid, they would act
according to instructions. Being led nstray by the wording of
the mortgage, that three months’ graco woula be allowed
before I could be distressed, and being confident I vould make
the payment before that time, I wrote to those gentlemen,
stating I would be sure to pay all demands before the 24th
March.

Oa the 19th of that month, I forwarded, through a friend at
Ottawa, £25, for payment to Messrs. E. & F.  But Mr. ., who
has acted all through this business, refused to take paymeont,
as a summons had been taken out in the Inferior Court of
Queen’s Bench ten days previously. That summons was
served upon me four days after the offer of payment had been
made. The fact of tho sutamons being served upon me by the
sheriff’s officer from Perth, when it could have been sent to
Mr. Torney, the solicitor et Renfrew, showed plainly that the
parties wero determined to put me to every possible expense.

By the summons I perceived I was prosecuted by Mr. A.,
who claimed the instalnent and interest from May 1858,
although I Lad paid the interest to D. up to May 1859, I felt
surprised that Mr. A. bad any right of claim on me, aiter he
had transferred his interest to Mr. D. Finding I had broken
the covenant, through sznorance as well as want of means to
pay at the time when due, 1 1nstructed my triend to wait on
Mr., F. and ask him to stop proceedings, and I would pay all
reasonable and lawful costs. 'The £25 was then received, and
Mr. F. promised that no further espenses should be incurred.
1 requested that the bill of costs should be forwarded to me.
In tho intersal I was informed that if the interest up to the
24th December, 1859, was not paid, proceedings would be gone
on with. I considered the interest was not due t'il the 27th
May, 1860, but, fearing expense, I forwarded the £3.

The bill of costs was forwarded to me, and to my surprise I
found I was prosccuted by two parties for the same debt—by
A., who had sol.” his interest, and by D., who bought it. The
charges for costs v ere, for A. £3 19s. 11d., for D. £2 10s. 8d.
Although I considered I was imposed upon, I forwarded the
amouat of £6 10s. 7d. to my son, who is now in Ottawa, to
pay to Mr. F. the amount of his costs, as charged. That
amount was refused, unless an additional 17s. 9d. was paid.
No explanation was given for what the latter charge was made.
My son paid the amount demanded.

My principal object in thus applying to you is to know if

80, I am in o fearful position, in the event of untoreseen diffi-
culties, which I shall endeavour in future to avoid. Would it
be advisable to tax the costs, although paid? I paid uader
protest that I would seck advice. Gentlemen, I have a largo
family depending on me. My all is sunk in endeavouring to
make o home for them, and it is only by the strictest frugality
that I can bear myself and family respectably. If I am to be
persecuted by unprincipled men, better we had been engulfed
in the Atlantic, where our troubles would have ceased. Your
opinion will be lovked fur with interest, in your next publiea-
tion of the Late Journal, Trusting you will pardon one who
is almost distracted,
I remain, with gratitude, yours most respectfully,
Fortuvarus Huenes,

[We often receive communications such as the above. They
display the amount of ignorance prevalent among laymen, as
to the rights of mortgagor and mortgagee. All the difficulties
into which our correspondent fell, arose from his ignorance of
these rights. llis case appears to be one of great hardship ;
and for his benetit, as well as for the information of those cir-
cumstanced in like manner, we proposo to make some remarks.

Ist. The three months’ grace, about which our correspon-
dent writes, are, wo presurae, not intended to be such. They
are, wo imagine, three months allowed by the mortgagee to
the mortgagor, before the mortgagee or his assignee can exercise
a power of sale. 'They are not intended for any other purpose,
or to have any other effect. They do not dispense, so far as
the covenants in the mortgage are concerned, with the neces-
sity for payment of instalments and interest on the days limited
in the mortgage for such payments. Tho mortgagee or his
assigneo was bound to wait thres months before selling the
mortgaged property, but not to wait one day before suing on
the covenant for the payment of the mortgage money, or
bringing an action of ejectment to get possession of the land.

2nd. The mortgage debt 1s what is termed in law a ““ chose
in action.”” Although assigued, the assignee cannot sue the
mortgagor for the debt or interest in his own name, but must
make use of the name of the mortgagee for that purpose. But
as the assignee, under a properly drawn assignment, acquires
the legal estate in the land, he may maintain an action of
¢jectment in his own name, to recover possession of the land.
These remedies are concurrent. The assignea in the case put,
chose to exercise both, at one and the same time. e sued in
the name of the mortgagee, but for his own benefit, for the
amount of money alleged to be due on the mortgage, and he
brought an action of ¢jectment in his own name to recover
possession of the land mortgaged. Iis writs were served by
by a sheriff’s officer from Perth, and mileage was the result.
1Le could not have sent them to Mr. Torney, unless Mr. Torney,
under the express instructions of the mortgagor, had previ-
ously undertaken to accept service, and to appear to them in
order if necessary to defend the actions.

3rd. If the costs were paid under protest, they are still lia-
ble to be taxed. If more than one-sixth should be disallowed

these people have Luth a right to make demands upun me. If : on tazation, the attoraeys would be in all probability compelled
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not only to refund the exzesy, but to pay tho costs of the appli-
cation and of the Lixation,

dth. A word of” advice to our correspondent. Iad he paid
tho instalment and interest on the days tixed by the mortgage
for payment, he would not have been put to any trouble. e
should have made every possible exertion to do so, rather than
allow law costs to be heaped upon him.  Were ho not able to
do such was his misfortune. The assigneo of the mortgage,
upon default, had a legal right to resort to his legal remedies.
‘Theso remedies entailed expenges, which our correspondent
was liable to pay.~Ewps. L. J.

M—ONTHLY REPERTORY.

CHANCERY.
Cuarrros v, Tue N, & C. Rarnway Co.

V.C.W. Aug. 1.

Raway company—Amalgamation—1Illegal agreement.

A sharcholder in a railway company is entitled to restrain the
directors from carrying into effect an agreement with another rail-
way company for the amalgamation of their lines, which has not
received the sanction of Parlinment,—such agreement containing
clauses as to throwing the receipts into one common fund, and
dividing the profit and luss in certain proportions, and als> as to
hauding over the entire management and control of the one com-
pany to the otler.

L.C. & L. L. J. CoLLakrp v. RoE. July 2.
Vendor and purchaser—Specific performance— Concurrence of dower
trustee— Costs—Appeal.

Purchaser held to be entitled to concurrence of dower trustee,
and objecticn, that he was not & necessary party to conveyance
allowed ; but a suit for the purpose deemed frivolous.

COMMON LAW.
Newcouse v. DE Ros.
Prolbition—County Court Jurisdiction.

The defendant residing out of the jurisdiction, wrote and sent o
letter giving an rder to the plaintiff which order was received and
executed by the planuft eatirely witiun the jurisdiction ot the
County Court of L, by the leave of the resgistrar pracess was issued
out of that Court and served upon the defendant out of the
Jjurisdiction.

IHeld, that as the letter was no request until it reached its
destination, the cause of action arose within the jurisdiction of the
County Court of L., and that the process was rightly issued.

Q.B. Nov. b.

EX. TAYLOR v. Buncrss. Nov. 3.

Pleading- - Accommodativn notes— Equitable plea.

A plea to equitable grounds to an actionupon ajointand several
promisory note, setting out that it was an accommodation note,
and that the defendant gave and the plaintiff took the note as
surety for B., was held to be a good answer to an action brought
upon the note,

Q. B. Nov. 11,

Policy of Assurance—False statement— Description of assured.

The proposal fora policy of assurance require the nsme residence
occupation or profession of the intended ascured, and was filled up
¢« Isanc Thomas Perrins, Esq., Saltley Hall.”—The policy coo-
tained a proviso that if any statements in the proposal should be
uatrue tho policy should be void. The assured wasanironmonger
as weil a8 an esquire, but this fact was immmaterial.

Ileld that the omission to stato his trade did not aveid the policy.

Perrixs v. Marixg & G. T. Instraxce Co.

Law. v. PARNELL.
Dl of Exchunge—Indorsement in blank.
I the drawer of a Lill of cxchinnge indorse it in Llank and band
it over to the manager of a compnuy for tho company. the
manager may. with the authority of the compauy, suc onitn lns
own pame and declare on it us haviug been indorsed to lum by the
drawer.

C.p. Nov. 2,

CORNFORTH ¥. SMETHURST. Nov. 4.

Statute of imutations— Dcbt— Acknotwledyment.

The following words in a letter written by a debtor to his eredi-
tor in answer to an application for tho debt before the statute had
barred the remedy,

Ifeld, to tako the cnse out of the statuto of limitations. ¢In
reply to your statement of account, I am ashamed 1t should havo
stood go long. I must beg to trespass further on your kindness
till a turn of irade takes place, as trade continues very dull.”

-
iX.

Hatau v. Loxnoy & N. W. RarLwar Coxprasy. Novw. b.

Neghigence— Liability of Railway Company to fence.

The defendants Railway crossed the plaintiff’s land on a level,
and there was an accommedation road over the railway,  Two des-
criptions of fastenings were provided by the defendants for the
gates leading from the road to the railway, and it was arranged
between the plaintifis and defendants, that ooo should be used by
day and the other by night. The former was insufficient, the latter
suflicient. Complaints had been made to the defendants of the in-
sufticiency of the day fastening, of which no notice was taken. Tho
plaintiff ’s servants notwithstanding its insufficiency continued to
use it. A pony strayed through one of the gates on the line and
wag killed, and in an action against the defendants to recover the
value of the pony, the jury found that the defendants had not pro-
vided sufficient protection but that the plaintifl’s servant had not
used the precaution he ought.

Zleld, that upon this finding the verdict was rightly entered for
the defendants.

Q.B.

C.P. BLACRIZ v. STAINBRIDGE.

Shipping—Liability of Captain for damages done to goods while being
loaded, a *¢ Stevedore” hawving been appownted by the Charterers.
Where the charterers of the vessel employed a ¢ stevedore” who

was to be under the orders of the Captain and to be paid by him.
Ifeld in an action against the Captain by the Charterers for

damage done to some of the goods while being loadel, that he
was not hiaple, ther® pewng no contract between him nand tne
charterers for making him apswerable for any wrong done by
him cr bis crew.

Q. D. Cox v. MuTeHgLL. Nov. 2.
Staying procecdings — Action for same cause pending n foreign
country.

The Court will not stay the proceedings inan action here hecause
an action for the same cause is pending in o foreign country,

REViEW.

Tur UrrEr Caxapa Law List for 1860-61, by J. Rordans ;
printed by Maclear & Co. Price, 75 cents.

This annual publication is now too well known to the pro-
fession for whose use it is intended, to need any recommmend..-
tion from us, It is a careful compilation, and its arrangement
almost perfect.

The copy before us opens with a very interesing disserta-
tion on the Legal Profession of Upper Canada. Then fullows
the Judicary, Courts of Error and Appeal, Queen’s Bench,
Chancery, Common Pleas, Probate Court and Chambers,
Heir and Devisce Commission, County Courts, Surrogate
Courts, Courts of Quarter Sessions, Recurders Cuurts, Insolv-

ent Debtors Courts, officers of the Courts, Circuits of the
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Courts, Cuunty Court and Quarter Sessiuns Sittings ; List of
practising barristers throughout Upper Canada, with dates of
call. Similar list as to Attorneys and Solicitors; List
of Barristers and Attorneys in Toronto, with places of
residence and business; List of practising Barristers and At-
torneys in the different towns and -cities throughout Upper
Canada, with their agents in Toronto. List of Coroners; List
of County and Judicial ofticers, &c,; List of Queen’s Counsel ;
Commissioners for taking aflidavits to be used in Lower Cana-
da: Sams for Upper Canada ; Legal holidays ; Law Society for
Upper Canada beachers, &c¢; Rules of Law Society, as to Bar-
risters and Attorneys, &e.

Weo would suggest to the compiler that in his future cdi-
tions, he should prevent the jumble that exists in the present
edition, as to Toronto, Common Law, and Chancery agents, of
country practitioners. ‘There should be two tables—the one
giving the nataes of Common Law agents, the other the names
of Chancery agents, Unless some such arrangement be
made, great dificulty will be exporienced in making a proper
vse of the information given.

Tne Nortt Britisu Review, May 1860 ; Leonard Scott & Co.,

New York.

This number contains, as usual, several able papers. That
on the origin of species, is one of the most difficult and the
most able. The well known work of Professor Parwin is
candidly and at at great length reviewed. Quakerism Past
and Present, is alsoa paper of much interest. ‘The remaining
papers aro Redding’s Reminiscences, Sir HHarry Lawrence,
Australian Ethnology, Church and State, British Lighthouses,
The State of Europe.

Tur Loxpox Quarteriy, for April: Leonard Scott & Co.,

New York.

By far the most interesting paper in this number is that
headed ‘“ Labourers llome.” Its humanizing tendencies de-
serve all praise. The article is more suited to the older coun-
tries of Eurupe, where the populativn is excessive, and the
comforts of the laborer little cared for. In new countries, like
ours, where, in ordinary times, wages are high and. land
cheap, the comforts of the laboring class much exceed those
of o similar class in older cuuntrics. The Scuveniers and
Correspondence of Madame Recamier will be found acceptable
to thuse fond of hiterary scministenves. A oingular article is
that headed ** The Vicissitudes of Families.” The references
made to Irish families are almost fabulous. The whole arti-
cle is not only entertaining but presents much food for the
mind, in the shape of abundant materials for thought. Qur
legal friends will, no doubt, read * The Bar of Philadelphia,”
and though it is not equal to other papers in the same pum-
ber, owing to its affinity to our profession, it deserves a per-
usal. The remaining papers do not require any special no-
tice from us.

Bracawoun's, fur June: Leonard Seutt & Co., New York.

As usual, ““Old Maga” abounds with much to entertain.
Not the least entertaining tit bit is * The Figkt for the Belt.”
A vein of rich humour, but combined with a spirit of fair
play, pervades this production. It begins with the departure
of the Benicia Boy from the Urited States, and gives ¢ Il
narrative of all that occurred up to the fight, and closes ~vith

a graphic descriptivn of the fight. We give the first “(rse .

as a specimen.

The faney of America,
By all ereation swore.

A Britich ch anpion round his loins,
Should gird the belt no more

With strange, great oathe they aworo it,
And chose a man straightway,

And felt his arm, and saw him hit,

And loafed apd chowed and cursed and spit.
And sent him to the fray.

Tu.. Eciscric Mavazing, fur July ; W. H. Bidwell, No. 5,
Beehwan Street, New York.

The Jaly number opens with a familiar fuce-——that of Lord
Elgin. We pronounce the likeness an excellent one, In every
line and lineament we behold our former Governor General.
The letter press is most instructive. An article on orators
and oratory, selected from the British Quarterly Reviaw, is
truthful. It traces the progress of British oratory, with the
struggles of liberty, and shows how close the relation of the
ono is to the other. Lord Macaulay and his writings, ncw
that the great historian is no more, will be widely read.
The sketeh is an admirable one. A paper on the origin of
specics, a review of Professor Darwin’s Work, is learned
and instructive. This paper is sclected from tho Bruish
Quarterly Review. It is, however, we think, inferior to the ar-
ticle on the sume subject in the North Bntish Review, to
which we have already referred.

Gopev’s Lapy’s Book, for July; Louis A. Godey, Philadel-
phia.

This is ke Ladies Magazine of America. No espense
is spared to make the Magazine all that it professes to
be. We are never disappointed with Godey. Eack num-
ber is, if poussible, better than its predecessor.  In the number
now befure us, we find an account of Mudern Cuaches, with
which we are delighted. Cuaches were first introduced into
England by Guilham Boonier, a Dutchman, in 1564, 1lis
coach was a ponderous structure. The gradual improvements
effected in successive years are traced in the pages before us.
It is strange to observe how indicative the coach of each cen-
tury was of the manner and halits of the pevple. No men-
tion is made of the 2-40 vebicles of Yankeedom. We presume
the omission is intentional

APPOINTMENTS TO OFFICE, &c¢.

CORONERS.

JONN RICHARD FLUCK, Fsquire, M D, Associate Corvncr, County of Middlesex.
{Gazetted 2ud Sunc, 151¥.)

ALENANDER T RUTT. Fuirn, M D, Associate Coroner, City of London.—
(Gazetted 21d June, 1500 )

JOSEPH CARBERT, Esquiro, M D, Associato Coroner, County of Wellington.—
(Gazetted 10th June, 1509.)

JOHN REEVE, Frquire. Associate Coroner, United Counties of York and Poel.—
(tinzetied 16¢h June, 1800.)

ISAAC JOHN DALLAS, Esquire, M.D, Associato Coroner, City of Hamilton.—
(Gazetted 16th Juve, 1860 )

PETER JUIINSUN MUTER, Esquire, Assoanto Coroner, County of Perth.—
(Gazotted 16th June, 1500 )

*  NOTARIES PUBLIC.

JUIN SOUTHERAN, of Cavanvilie, Esquire, to be Nutary Puliicin Upper Canada.
—{azetted 2nd June, 1560.

JAMES DUNNE, of Jamilton. ¥squire. Barrister-at-law, to be Notary Public in
Upper Canada —(Gazetted 9th June, 1560 )

WIiLLIAM JAFFRAY, of Waterloo, Esquire, to bo Notary Public—(Gazetted
16th June, 15¢0.

REGISTRAR.

SAMULL SHERWOQOD, Esquire, to bo Registrar of the City of Toronto, in tho
rovin and stead of the Honorable Joseph C. Morrison, resigned.

TO CORRESPONDENTS.

JanES STANTON=LAW STUDENT—F. HUGnes—Under “ General Correspondence.”

A Drvisiox Cotnt CLIRE-~TREASTRER 0¥ A Nzw Towxsmp—Too lato for this
oumber.



