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APPELLATE DIVISION.

FzIR&T DIVISIONAL COURT. AUGUST 25TH, 1917.

CITY 0F WINDSOR v. SANDWICH WINDSOR
AND AMHERSTBURG RAILWAY.

.SteetRaiways--Extensim onf Lines upon Sireets of Cîty--Opera.
lion of Raîlway-Wanîiý of Authority--Ontario Railway Act,3 & 4 Geo. V. ch. 36, ecs. 6, 250, 25J-Municipal FranchisesAct, 2 Ueo. V. ch. 42, sec. 4-Trespass--Declaration of Iiight-
Ifliunction-DamagesAppea-.ots-

Appeal by the defendants from the judginent of LEtNNox, J.,10 O.W.N. 205.

The appeal was heard by MEREDITR, C.J.O., MACLAREN,MAcQEE, HODGINS, aid FERGusoN, JJ.A.
W. N. Tilley, K.C., and A. R1. Bartiet, for the appellants.J. H. Rodd and F. D. Davis, for the plaintiffs, respondents.

The judgment of the Court was read by MAGEE, J.A,, whosqaîd that the judlgmienit appealed from declared that the defend-ants were flot; entitled te usýe or occupy certain parts of certainstreetsý in thie city of Windsor for the construction or opera Lionof a rail'way thereon, and restrained the defendants from so usimgor occupyiing themn, and awarded the plaintiffs $90 damnages forinjury done te thie streets.
The learned,( Judge then made, an elaborate, stateinent of thefacts, referred to the varieus statutory provisions bearing on thecase, and rviewed the evidence withl care.

1-13 O.W.Nq.
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lintil the ternis were accepted,
iithdraw what was oxily their C
dkl so before acceptance, no0 agi
iefore action.
iewU to have miade any outlaY u'.
y-4aw, iuless iV could be said 1
koard was such. The outlay u
[aw was passed.

fore, entitled to bring their act

-)wever, was another matter.



WANNAMAKER v. LIVIN6'STON.

HIGH COURT DIVISION.

KELLY, J. AuUST 13Tm, 1917.

WANNAMAKER v. LIVINGSTON.

Will - Validity - Testamcntary Capacity - (Indue Influence -
Relaionship -Evidence -Action to Set a.side Transfer of
Froperty Made by Te.statrix in Lifetime -Will Set up in
Anm~er -Juri8dicion -Judicature Act, R.S.O. 1897 ch. 51,sec. 38; R.S.O. 1914 ch. 56,sec. 18 (2)-Parties -Absence of
Personal Jepre8entative--Co'is.

Action by a sister of Elizabeth Simpson, who died. on the 7thApril, 1916, te set aside and declare void certain dispositions oflier asstnad property Made in lier lifetimne,by Elizabeth Simpsonin faveur of the de'endants, who were:- J1ane Livingston, anothersister of the deceased, and the three children, of Jane Livingston.
The plaintiff alleged undue influence, absence of consjderalion,
and want of mental capacity on the part of the deceased.

Elizabeth Simpson -was unarried; the plaintiff and the de-
fendant Jane Livingston wcre her next of kîn, and would, hadshe died intestate, have been entitled to divide her property
between them equally.

The defendants (other than the defendant Frankie Detior,
who submuitted ler rights te the Court) upheld the dispositions
mnade in their favour by the deceased; and, in addition, claimed
the preperty by virtue of a will miade by the deceaseci, ini July,1913, whie', wilI had net been proved.

In reply, the plaintiff attacked the validity of the wîIl.

The action was tried without a jury at Belleville.
W. C. Mikel, for the plaintiff.
E. G. Porter, K.C., and W. Carnew, for the defendants JaneLivirigston, David B. Livingstou, and Minnie Livingston.
G. G . Thrasher, for the defendant Frankie Detior.

KELLY, J., iii a written judgxnent, after setting out the facts,said that it was contended, that the plaintiff was net in a positionte prosecute the action because there was no personal represent-ative of the deceased before the Court. The learned Judge wvasof opfinion that the action was not properly constituted for thedeterminiation of the question raised by the stittemnent of dlaim,viz., the validity of the dispositions of lier property made by
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Elizabeth Simpson inter vivos; but, the defendants having pleaded
the wilI, a.nd the plaintiff's reply liaving put its validity in issue,
tbat issue was one proper for trial and determînation.

By sec. 38 of the Judicature Act, R.S.O. 1897 ceh. 51, the R-igli

Court (now the Supreine Court of Ontario) bas jurisdiction to, try
the validity of wills, wbether probate lias been granted or not,
and to, pronounce sucli wills void for fraud, undue influence, or

otlierwise: Mutrie v. Alexander (1911), 23 O.L.R. 396; and,
by the Judicature Act, R.S.O. 19?14 ehi. 56,~ sec. 13 (2), the saine

jurisdiction is vested in and inay lie exercised by a Judge of the
111gb Court Division, in the name of the Suprem~e Court.

After referring to the evidence thie learned Judge said that

the deceased did not lack the mental capacity necessary to under-
stand the making of the will; but on the question of undue in-

fluence exercised upon her by the defendants other than frankie
Detior, the evidence was overwhelmiug. It fairly supported the
proposition that the relations between the Livingstons and the
deceased at and before the tirne the will was made were sucli as to

raise a presumption of influence by them over her, and that suc1b

influence was exerted and that it induced tbe wîll. She had no

wl in tbe xnatter-lier act was the expression of the will of the
Livingstons.

The learned Judge did not dispose of or entertain the claim
to have the transactions inter vivos set aside, thougli lie expressed
the view that they miglit well lie set aside upon the saine evidence
whicli lie considered sufficient te set aside the will.

Judgrnent declaring that the will set Up by the defends.nts was
invalld; 'the defendants otlier than Frankie Petior to pay the
plaintiff's coats froin the dellvery of the statement of defence of
these defendants so far as tliese costs relate to the deter3nination
of the validity of the will; Frankie Detlor's costs te be paid by
the plaintiff, wlio wýill add then' te lier costs against the other
defendants.

KELL.Y, J. AUGIJST 16THi, 1917.
MALOOF v. BICKELL.

Coract-Brokers-Dei3gs in Grain for Cusnr8 -Speculatio&

in "Futures "-Inen4tion of <Justomer as to Delivery-Know-
ledge of Brokers-Wag&rifg Contract-Malum Prokibitum-
Crimina 1 Code, sec. f21 -Order for Pur*hae of Grain-A gent-
Authori4f-Ratifictiofl.

Actionby a miner, residing n Ssknka, in the district of

Temiskaifg, against a i %rn carryiug on thie busns of brokers



MALOOF v. BICKELL.

in grain and stocks, in the city of Toronto, who acted as the
plaintiff's brokers in the purchase and sale of grain upon the
market, to recover the cash to the plaintiff's credit in the de-
fendants' books on the 23rd August, 1916, and also the profit
which the plaintiff would (as he alleged) have made if the de-
fendants had not sold 25,000 bushels of grain on the 28th August,
but had awaited and followed lis instructions to seil at a later
date.

The dealings were in "futures" and "on maargîn."

The action was tried without a jury at Toronto.
R. MeKay, K.C., and A. G. Siaght, for the plaintiff.
H1. H. Dewart, K.C., and R. T. Harding, for the defendants.

KELLY, J., in a written judgrnent, said that the plaintiff's
operatious nt the defendants' office began in March, 1916, and
continued until the 23rd August, when he " closed out" any pend-
ing transactions, except one involving a purchase which he lad
made, on an order to the defendants on thle 21.9t August, of 25,000
bushels of Decenýriber corn. At the (1 05e of that day (23rd August),
the defendants' books shewed this purchase by the plaintiff and a
credit ini lis favour of $2,023.97 as the resuit of other transactions
in grain.

This action arose out of a dispute as to an order said to have
been given to the defendants on the plaintiff's behalf by one
Symmes. hy telephone, on the 26th August, to buy 50,000 bushels
of corn. On the 26th August, the defendants, acting on the in-
structions given themn by Symmes, filled the order in the
plaintîff's namaie. On the 28th August, the price of "future" corn

wsrapidly decrlîning, and the det'endants, after sending to the
plainitiff at Seiiiaa telegram advising of the price then pre-
vailing and aisking for a payment of $2,000--the telegram did
flot reach the plaintiff tili a later datc--sold the grain covered
1b. tf pu( 1 1rchý ase of the 26th August and the 25,000 bushels te the
plIiIfFs creIdit on the 23rd August. The sales resulted in a loss,
by reason of the dedline in price, of an arnount which more than
exhauisted the plaintiff's credfit of $2,023.97. The defendants
couniterolaixned a balance alleged to he due to theni.

The learned Judge, after revie-wing the evidence, said that,
notwitlstanding the plaintiff's denial, it must be found that be
inistructed Symimes to give the order for him (the plaintiff), and
afflrmed the order after it was givcn.

Lt ivas unnecemsry to detenin e whether the defendants'
couirse of action on the 28tb August was within theîr power or, in
pursuance of autlority, express or iinplied, froin the plaintiff.
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The dealings between the parties were so, sinilar in characti
te those in Beamish v. James Richardson & Sons Limited (1914
49 S.C.R. 595, that the learned Judge feit bound to follow ti
opinion of the majority of the Court iu that case, based on t
illegality of the transactions: Criminal Code, sec. 231. See ab
James Richardson & Sonas Limited ,v. Gilbertson (1917),
O.W.N. 160. The cireumstances of this case clearly led to t]i
conclusion that the defendamts knew that the pluintiff did n,
intend or expect actual delivery te be made or accepted.

The action should be diismissed with costs, and the countE
dlaim. disinissed witbout costs.

MASTEN, J. AuGusT 13TH, 191

*CIRRIE v. HA4RRIS LITHOOItAPHING CO. LIMITE

*sTrONEY-GENERAL FOR ONTARIO v. HARRIS
LITIIOGRAI'HING CO. LIMITED.

GCovstittional La>--Extra-ProviOiO2 Corporations Act, R.S

1914 eh. 179 - Ultra Vires---Companies Incorporated
Dominion Atuthori&t-Power of Protince to Require Lice,
-Right of Dominion Comparnies to Hold Land in Proino,
Mortmain and Charitable Uses Act, R.S.O. 1914 ch. 1Oý,
At rm b7, Provincial Attrny-eneral-Judicature Act, R.S

Law



#2URRIE v. HARRIS LITHOGRAPHINOG CO. LIMITED.

MASTEN, J., in a written judgmnt, said that the second action
was maintainable under secs. 16 (h) and 20 of the Judicature Acf,
J1.S-O. 1914 ch. 56.

The learned Judge upon the main question referred to John
Deere Plow Co. Limited v. Wharton, [1915] A. C. 330; Davidson v.
Great West Saddlery Co. (1917), 35 D.L.R. 526; and Harmer v.A. Macdonald Co. Limited (1916), 30 D.L.R. 640;- andi stated bis
conclusions as follows:-

(a) In Currie's action.
(1) The provisions of the Extra-Proviiicial Corporation Actof Ontario, in s0 far as they purport to apply to the defendant

company, are ultra vires of the Legisiature of the Province of
Ontario.

(2) The defendant company is not, by reason of not beiriglicensed umder the Extra-Provincial Corporations Act, precludedfromn carrying out its object and undertakings in the Province of
Ontario.

(3) The defendant company is flot subject to the penalties
prescribed by the Extra-Provincial Corporations Act for carrying
on business without being licensed.

(4) The defendant company is incapacitated and prohibited
from acquiring and holding lands in the Province of Ontario;
but such incapacity and prohibition arise froni the provisions of
the Mortmain and Charitable Uses Act, R.S.O. 1914 ch. 103, if
the defendant company obtained a license under the provisions
of the Extra-Provincial Corporations Act, it would thereby re-
ceive authority to hold lands in Ontario iu accordance with theprovisions of sec. 12 of the Act lu question. But the Extra-
Provincial Corporations Act does flot by itself specifically pro-
hibit the defendant comnpany froni holding lands, though sec. 7carnies with it a general prohibition.

(b) In the action of the Attorney-General for Ontario.
(1) The Provisions of the Extra-Provincial Corporations Actare ultra vires of the Legislature of the Province of Ontario, and

none of the provisions of the said Act, as now drawn, are
valid.

(2) The defendant conxpany is flot precluded froni carrying
out its objects and undertakings ini the Province of Ontario unless
and until it shaîl have been licensed under the Extra-Provincial
Corporations Act.

(3) l'le defendant companY is flot subject to the penalties
prescribed by the Extra-Provincial Corporations Act for carrying
on business without heing licensed.

(4) The dlefenidant coinpany is incapacitated froni acquiring
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a-ns holding lands~ for the purpose of its business in the Province
of Ontario by virtue of the Mortinain and Charitable Uses Act.
Such incapacity and prohibition do not arise by reason of its
not being licensed under the said Act; thoiugh, if it were licensed,
its ineapacity would be removed.

Judgment accordingly. No costs.

IKELLY, J. AuGUST 23ED, 1917.

GEROW v. HUGHES.

Contract-Sale of Flour-Failure Io Deliver Full Quantty-Monthly
Deliveries-Deivery "as Required"-Postponement of Time
for Delivery-Acquiescence-Efltire Contract-Breach-Dam-
ages-Ris»e in Price of Flour.

Action for damages for non-delivery of foeur by the defendant,
a flour..dealer, to the plaintiff, a baker.

The action was tried without a jury at Belleville.
E. G. Porter, K.C., and W. B. Northrup, X.C., for the plaintiff.
W. N. TiIley, K.C., and E. J. Butter, for the defendant.

Kuu.r, J., in a written judgment, said that the coxtract, made
un the 14th October, 1915, was for 1,000 bags of Rose flour at
$2.70 and 1,000 bags of Queen flour at.S2.45, " delivery as required
up to the lst November, 1916;" and it contained a reference to
35 bags per week. If the contract meant that delivery would be
at the rate of 35 bags per week throughout the period from the
date of the contract to the lst November, 1916, the whole amount
contracted for could not have bec-n delivered by the latter date.
At that rate of delivery, there woudd at the end of the term have
remained undelivered about 100 bags, delivery of which could
not be enforced unless the purchaser had the right, then or later,
to demand delivery of the remainder, which was consîderably in
excess of the maximm amount for any one week.

But the contract, though containing an indefinite mention of
35 bags a week, was definite in statiug that the sale was of 2,000
bags, "delivery as required up to the lst November, 1916."
That result could be arrived at ouly by a delivery of more than
35 bags in somre week or weeks, or by delivery at the end of the
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specified time or later of any undelivered balance of the quantity
contracted for.

The contract was flot one for separate and distinct weektydetiveries, each one independent of the other- it was one eîîtire
contract.

There was no evidence of any express request by the plaintiff
to the defendant to, delay or defer delivery of the part of the 35bags of which he did flot ask deli very in any week; but such requestmight well be implied from the manner of dcaling. In no0 case,in any week in which the plaintiff did not require delivery of thefull amount of 35 bags, did the defendant assert that the plaintiff,in not asking for the full amount of 35 bags, was thereby waivingbis rîght to receive, the portion he did not in that week specifyfor delivery; but he contipued delivery as the plaintiff requixedfrom time to time, without protest-jn effect postponing the timefor delivery of any undelivered -portion of the weekly ainount.

Thie plainti îf was in a mueh stronger position than were thepurchasers îi Tyers v. Ilosedale and Ferry Hill Iron Co. Limited
(18751), L.R. 10 Ex. 195.

There was in fact an acquiescence in1 d-ýIay for delivery in this
case as in the English case*The ptaintiff's contract called for delivery of 2,000 bags; not-withstanding that he bad noV asked for or recel ved (turing the termthe f ull amnount of 35 bags per week, he was stiti entitled to de-livery of te undelivered part of what was contracted for. The
defendant, having about the end of October, 1916, ref used to de-liver anything beyond the amount specified for that nmontit, wasguilty of a breach of the contract which entitled te plaintif[ tobis remnedy in damages. It was.apparent that prces had risenat the enid of October, and that the advance had continued after
that time.

The defendant hiad delivered 440 bags of Rose flour and 727bags of Queen flour. On the evidenceý of the prices at which thisflour, or flour of a simnitar grade, coutd be purchased, at the be-ginning of Kovember, 1915, the fair deduction was, that there-Was an advance of about $2.15 per bag on ecd grade.
The plaintiff hait sustained darnages of $1,79095, for whichamount, less $53.15, unpaid for flour detivered, there shoutd ho

judgment iii bis favour, with costs.
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KELLY, J. AuGuýsT 23RD,

siERicHs v. HUGHES.

contract-Sale of Flour-Failure to Deliver Full Quantity-Mnthlj

Delivis-DivSTl/ "as Required"-Postpoflemfl of Timé

for Deivery-Acqiescence-BSftch of Contraet-Damagee-

Rise in Price of Flour.

Action for damages for uoei-delivery of flour by the defend.art

a flour-dealer, to the plautiff, a baker.

The action was tried without a j'ury at Belleville.
E. G. Porter', K.C., aud W. B. Northrup, K.C., for the plaintifi

W. N. TiIIey, K.C., and E. J. Butter, for the defendant.
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RE GILLIES GUY LIMITED ANI) LAIDLAW.

amounts of 30 bags per week, in any event in rensonable weekly
quantities; but he absolutely refused to make any further de-
liveries, and therein lie committed a breach of the contract.

While the defendant knew that the plaintif ivas engaged in
business as a baker, neither part y had in mind that only sucli flour
as the plaintiff would use in his business up to the lst November,
1916, was eovered by the eontract, or that the discontinuance by
the plaintiff of the baking business would be a termination of
the contraet, or that delivery of less than 30 bags in any week
discharged the vendor from the obligation to make (later on)
delivery of the undelivered portion for that week. In September,1916, the defendant recognised the contract as one of value to
the plaintiff in any agreement lie might make for the sale of his
business.

The rapid increase in the value of flour brouglit about a condi-tion unfavourable to the defendant, and this was accountable
for the change in his attitude, and hie reluctance and refusal to,
continue to perform, his contract.

Reference to, Tyers v. Rosedale and Ferry Hill Iron Co.
Lùmited (1875), L.R. 10 Ex. 195.

The l)laintiff was entitled to succee(l. The question of the
amount of damnages was to be determined on the value of the flour
at the tinte of the breacli of the contract. Evidence of the price
at whioh the saine grade of flour could be obtained at the time
wvas submitted; the advance was about $2.15 per bag. The

d aesshould be assessed at -$1,038.45.
Jud (gment for the plaintiff for t hat sura wîth costs.

FALONRIDEC.J.K.B. SEPTEMBER &riî, 1917.

RE GILLIES GUY LIMITED AND LAIDLAW.

Cwrnaý pan-Incrporated Traing«?ý Company-9ower to Acquire and
Sell LadT tlea Land Acqugired by Company-Contract for
Sale -O01ject(ion, by Pucae-oe 8 of CJompany under
Letters l' tentf--ýO arjo ('ompa(nies Act, I?.S.O. 1914 ch. 178,secs. 2$ý, 24--Applîcaiion uinder Vend(ors and Purchasers Act.

Aplication by Gillies Guy Limnited, an incorporatcd comipany,vend(ors, udrthie s'eidors and P'urchiasers Act, for an orderdleclariung ftatu objection to, thie title to landl in the township, ofOakland, upýon a contract, for sale, by the purcliaser, William
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LiLidlaw, one of His Majesty's counsel, viz., that the vendors had

not corpor$Lte power under their letters patent Vo buy and seli

land, had been satisfactorily answered.

The application was lieard in the Weekly Court at Toronto.

F. F. Treleaven, for the vendors.
The purehaser, i person.

FALCODBIDGE, C.J.K.B., in a written judgment, said that

the question of titie was, whether, under their letters pateibt and

supplementary letters patent, the company had corporate power

Vo buy and seli land, and give good title ini fee 3împle Vo a pur-

chaser.
(1) The Murton Coal Company Limited, by letters patent

da.ted the l8th September, 1896, were empowered Vo carry on the

business of wholesale and retail eoalbmerchants, o$ storage-

warehousemeli, and of forwarders, and for the said purposes Vo

acquire the goodwill and assets of the business heretofore carried

on under the firmn naine of "Miurton Coal Company."

(2) By supplementftry letters patent issued to Gillies Guy

Limited, their powers were defined Vo be:-

(a) To carry on the business of dealers in fuel of ail kinds,

both wholesale and retail.
(b) To carry on the business of ice-dealers and manufacturers

of ice, both wholesale and retail; and

(c) To carry on ini ail branches the business of warehousiug

and cold storage aud ail business xieeessary or incidentai thereto

or connected therewýith, and for the purposes aforesaid: (1) Vo

construct, lire, purchase, operate, and maintain ahl or any con~-

veniences for transportation by land or by water; (2) Vo issue

certificates and warrants, negotiable or otherwise, to persons

warehousilig goods witb the company; (3) Vo make advances or

loans upon the security of such goods; (4) Vo construct, lease,

purchase, or otherwise acquire wharves, piers, docks, or works

capable of bemng advantageously used in connection with the

business of the company; (5s) to deal in builders' supplies; and

(6) Vo carry ou or undertake any other business, including that

of teamnsters, carriers, and general forwarders, whîch mnay fromn

time to thue seem to the directors capable of bemng couvemiently

carried on~ or i connection with the above, or calcullated directly

or indirectlY Vo enchauce~ the value of or Vo reuder profitable any

of the company's properties or rights.
The established rules of the Co>urt ou similar motions are

stated in the followiug cases (amns othes): Re Edgerley
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and Hotrum. (1913), 4 O.WT.N. 1434; Rie Pigott and Kern (1913),
4 O.W.N. 1580; In re Thackwray and Young's Contract (1888), 40
Ch. D. 34, 40; lu re Trustees of Hollis' Hospital and Hague's
('nntract, [1899] 2 Ch. 540, 555: viz., that the Court wili not force
a doubtfil titie on an unwilling purchaser.

Mr. Laidiaw did nlot appear exactly as an "unwilling pur-
chaser," but states that he was a trustee, and desired to have a
Vit le which he in turn eould force on an unwilling purchaser.

On the main question, whether the vendors had power, ex-
pressly or as necessary, -incidentai, or connected with the purposes
of the company, lie cited Baroness Wenlock v. River Dee Co.
(1885), lOApp.C..354, atp. 359; lu reBowlîngandWelby's Con-
tract,. [1895j 1 Ch. 663, at p. 668; Stephens v. Mysore Reefs
(Kanigundy) Mining Co. Liinited, [1902]1i Ch. 745; In re Crown
Banik (1 890), 44 Ch. D. 634, at p. 644; Attorney-General v. Mersey
R. W. Co., [1906] 1 (Ch. 811, [1907] A.C. 415.

The vendors' counsel invoked the Ontario Companies Act,
R.S.O. 1914 ch. 178, sec. 23 (1) (a), (o), sec. 24 (1) (b), and cited
Masten's Company Laws of Canada, p. 93, and Bonanza Creek
Gold Mining Co. v. The King (1916), 32 Times L.R. 333, with
particular refèrence to the judgment of Viscount Hldane, at p.
338.

The iearned Chief Justice said that lie had carefuliy considered
ail the cases cited by the purchaser, but was of the opinion that
the joint effect of the powers conferred on the company by the
letters patent and of the provisions of the Companies Act enabied
the vendors Vo, seil Vhis land and gi ve a good titie thereto, and the
objection had therefore been satisfactorily answered.

No costs.

RiE SHiELD>s, SHmi.as v. LONDON AND WEsrERN, TRUST CO.-
KELLY, J.-AUG. 11.

Limitfflion of Actimns-Ownership of Land-Possession-Evi
dence-Fndings of Ma«ter--Appeal1-An appeai by the plaintiff
Andrew J. Shields fromn a report of the Local Master at bondon
in a proceeding of the administration of the estate of James
'Shields, dcsd.The reference Vo the Master was, "Vo try
and dispose of the question of the ownership of the property in
question in Vhis proceeding." By bis report, the Master found
that the equity of redemption in the lands iu question was vested
in Jessie Shields, John J. Shields, the estate of William Shields,
and Catharine Leitvh, as tenants in common, subject Vo the dower
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kterests of Annie Shields, widow of the irntestate. The &pea

,as heard inu the Weekly Court at Toronto. KELLY, J., ina
rritten judgment, said that the essential questions were, whethe

hie appellant was out of possession of the property in questionl

)r the statutory period necessary to defeat his titie, and whether

hose who had been declared entitled had possession for the

equisite time, iu such circunistances as to make thut possession

.dverse to his. These questions the learned Judge considered

't soins length, reviewing the evidence, and ruled that they hati

>een properly decided by the Master against the appellant.

ýppeal dismissed with coats. W. D. MePherson, K.C., and

ýV. R. Fitzgerald, for the appellant. W. Lawr, for Annie Shields,
fessie Shields, a'nd Cathari'e Leitch. J. D. Shaw, for John J.

ýhields. J. C. Elliott, for tbe London and Western Trust.

,ompany, amnsrtors of the estate of William Shields.

Rl. G. 14,ey, for the Molsous Bank.

RE MARCHAND AN TwJ OFTEuRTy-FALCONBRIWGOE, C.J.K.
-AUG. 15.

Municipal orporatio s-w-Motion to Qua,.h-M uni-

cipal >Vork-Paymnilt to Cotatr-ea-ieeinMl
Fides of Âm,1lont]-Motion to quiash by-law No. 119 of the.

Towu of Tilbury, as amended lby by-4aw No. 123, and also by-law

No. 123. The motion was heard iu the Weekly Court at Toronto.

FÂLCQNIBRIDGZ, (XJ.K.B., in a written judgnment, said that, in

viewaltht d tapla, adtei theafdvof Mr.

Odette, and in view of the fact that in entire good faith the con-

tractors for the work had been paid $15,750 on account thereof

(the total cost of the whole work excluding the two 15 ft. sections

being $16,823), it would be an act of( gross injustice for any Court

to quash these by-laws or either of theni uniess constrainied by

force of law. Fortunately such was un>t the cae The objections

were of the most teçhnical and generally o the. most trivial nature.

As far as the Chief Justice.,had gone intc, te, they were quite

untenable, even. if the applicant were rectus in curiâ. But, lu

consideratioi Mf the. long delay, not saifctorily accounted for,

the Court would lu auy case bave a disrton, which should not

b. exercised in favour of th.e applicat wQ ba4 iot acted and

was not actig in good faith. oindsase ihss

J. M. Pike, R.C., for the appli t 0. L. Lws KO., for the

town corporation.



McGILL CHAIRS LTD. v. JONES BROS. & CO. LTD.

MCGILL CHAIRS LimITED v. JoNEs BRos. & Co. LIMITED-
FALCONBRIDGE, C.J.K.B.-SEPT. 1.

Con tract-Sale of Goods Io be Manufactured-Action for Price
-Defecis-Cou nterclaim-Damaqes-Co8gts.j-Action for the price
of interiors of shell-boxes and also for the amount of a promissory
note. The defendants admitted that a balance of $1 ,878.90 was
due to the plaintiffs, but couiterclaimed for a sumn in excess of
that amount. The action was tried without a jury at Cornwall.
The learned Chief Justice, in a written judgment, said that the
defendants had an order froin the Sheli Committee at Ottawa to
manufacture a certain nu-xuber of sheil-boxes. These boxes con-
sisted of an exterior box with blocks or bridges made to fit in the
mnterior so as to take in1the shells to, be conveyed overseas without
rocking or jarring. A contract W*as flnally entered into between
the parties for. 20,000 sets of interiors, as set forth in order No.
5163 (6th October, 1915). This order did not contain the whole
contract, which was to bc gathered froin it and from the corres-
pondence up to and inclusi ve of the letter froin the plainitiffs to the
defendants of the llth October, 1915. Order No. 5103 directed
the plaintiffs to ship f.o.b. Cornwall;- and it was contended by the
plaintiffs that the acceptaiîcc and approval of the goods should
have been at Cornwall. This contention was not well-founded.
In the order and in the correspondence it was provided that the
blocks were to be subjcct to the approval of the Sheli Committee
inspecter; that inspector would not pass upon the blocks until
they hiad been fltted or "dropped into the boxes." Several sub-
sequent orders were given by the defendants to the plaintiffs,
buit the saine remarks applied to thein. A great many bridges
were shipped by the plaintiffs to the defendants which were not
of exact sizes according to specifications, and which were in other
respects defective. A letter froin the defendants; to, the plaintiffs
of the 1 lth Januiary, 1916, contained four allegations or state-
ments of dcfects; these were well-founded. The only question
was as to the amount of damages which ought to be recovered by
the defendants. Their counsel at the trial asked for an amcnd-
ment of the counterclaim so as te, enable thein to make a dlaim.
for danmages which would overtop the plaintiffs' claim by &bout
S1,000- Tlhat amendinent lhould not be allowed untilit was seen
w het her thle parties, or either of thein, would desire a reference as to
damages, or would be content with the assesment now made. The
Chief Justice flnds that the defendants have pro yod damages for
making necessary alterations to the bridges to the amount of the
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plaintiffs' dlaim. The goods were the subject of war-orders and
were required for as promjt delivery as possile, and it was not
in the interest of either the plaintif s or the defendants to return
themn to be altered. In estinating the ainount and value of time
and labour expended upon these alterations, the defendants had
a riglit to the allowance which th.ey claimied for "factory overhead
expenses," being about 92 per cent. of productive labour. They
should not be allowed the commuercial expense of 15 per cent.
nor the profit of 5 per cent. nor tbie price of the motor. Clains
mnade on both sides for damages for delay in output should be
disallowed. Judgment for the defendants with costs both of action
and counterclain. There was no coutest or evidence as to the
plaintiffs'elaim. G. A.Sties, for the plaintiffs. Shirley Denison,
K.C., for the defendants.

ALGOMA PRODUCE GO. V. CANAIAN PACxiic R. W. Co.-
IFALCONBRIDGE, C.J.K.B.-SEPT. S.

Railway-Carniage of Goods-Neglieneý.-Damage by Freezing
-Finding of Fact of Trial Judge.1-Action to rocover the value of
325 bags of potatoes said to have been frozen, by reason of the
defendants' negligence, in course of carrnage to Grain Hill, Ontario,
and for the freight paid by the plaintiffs thereon. The action
was tried without a jury at Sault Ste. Marie. The Iearxied Chief
Justice, in a written judgment, referred te the evidence, aud,
with somne doubt, conoluded that the freezing was the resuit of
the defendants' negligenco iu allowing 'one of the heaters in the
car ini wbich the potatoes were, to go out when the weather was
very cold-this notwithstanding the evidence of the defendants'
witnesses as to the sufficiency of oue burucr. Judgznent for the
plaintiffs for $720.35, the value of the potatoes, plus $67.50 paid
for freight-8787.85 lu all-with costs. J. E. Irving and U.
MeFadden, for the plaintiffs. W. H. Williams, K.C., for the
defendants.



RFE BELL TELEPHJONE CO. AND) VILLAGE 0F LANCASTER, 17

COUNTY COURT 0F THE UJNITED COUNTIES 0F
STORMONT DUNDAS AND GLENGARRy.

LIDDELL, JUN. CO.C.J. JULY 27TH, 1917.

R% BELL TELEPHONE CO. 0F CANADA AND VILLAGE
0F LANCASTER.

Assessment and Taxes--Telephone Company-Inconw Assesmen-
Village Municipality-Asessment Act, R.S.O. 1914 eh. 195,.sec. 14 (1)-Amendment by 5 Geo. V. ch. 86 -Income Derived
from Outside Stations.

An appeal by the company against the deoision of the Court
of Revision of the Village of Lancaster confirming the income
a.ssessment of the company in that village at the sum of $2,5W0.

G. I. Gogo, for the appellant company.
G. A. Stuces, for the respondent village corporation.

LIDDELL, Juw. Co.C.J., in a written judgrnent, said that the
gross reoeipts of the appellant company, including the receipts
from outside stations, for the year 1916, amounted to $5,230.22;
the actual receipts from, the village business proper were Si1,222.73
-from outside $4,007.49. The appellant oompany contended
that their assessment should be 60 per cent, on $1,222.73, i.e.,$733.63; whilst the village corporation maintained that the assess-ment should be 60 per cent. on $5,230.22, the total gross receipts
of the compauy in that municipality.

Section 14 (1) of thc Assessment Act, R.S.0. 1914 ch. 195,provides that "every telephone company carrying on businessin a city, town, village, or police village, in addition to anyother assessments to which it may be hable under this Act, shallbe assessed for 60 per cent. of the amount of the grosa receiptsbelonging to, the company in the city, town, village, or policevillage, from the business of the company for the year ending onthe 3lst day of December next preceding the assessment."1
In 1915, by sec. 1 of 5 Geo. V. ch. 36, sec. 14 (1) was amenZledby striking out ail the words after " grosa receipts " and inserting"1from ail telephone and other equipment belonging to the coin-pany located withia the municipal hinits of the city, town, village,

2-13 o.w...
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or police village, for the year ending on the 3ist day of Decemb
next preceding the assessment."

The Assessment Act makes no provision for the assessment
the receipts of a telephone compauy ini a township; but in tow

ships, by sec. 14 (2), telephone coinpanies are liable to a milea

The surn of $4,007.49, the amount derived from the outsi

business-income derived f rom the use of the Lancaster exchaai

-waa not income from telephone and other equipment beloiigi
te the company located within the limits of the village munloipalil
Only a portion of that equipment, vis., the exohange office, m

within the municipal limita; and that piece of property or equ

ment would be perfe.tly useless, as a revenue-producing preper
without the conuecting limes reachig out to the outside statioi

The appeal should b. allowed aud the appelant compan
aseset reduced te $733.63.


