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CASES REPORTED AND NOTED

(Cases marked (*) are reported or to be reported in the Ontario
Law Reports.)

A.

Abraham and Fisher, Hallett v., 355
Algoma Power Co. Limited, Allis-Chalmers-Bullock Limited v.,
240.
Allan, Dougan v., 713.
Allan, Patterson v., 125.
Allan v. Petrimoulx, 593.
Allen, Hyatt v., 660.
Allis-Chalmers-Bullock Limited v. Algoma Power Co. Limited,
¢ 240.
Anderson v. Grand Trunk R.W. Co., 123.
* Anderson, McNally v., 565.
Anderson, White v., 144.
Arbrick v. Ryan, 706.
Armour v. Town of Oakville, 453.
Armstrong v. Proctor, 556.
Attenborough v. Waller, 171.
Attorney-General for Ontario v. Page, 228.
Aull, Reid v., 372.

B.

Bain v. University Estates Limited and Farrow, 22, 79.
Baldwin v. Canada Foundry Co., 152, 346.

Band v. Fraser, 709.

Band, Rex ez rel., V. MecVeity, 105, 369.
*Bank of British North America v. Elliott, 466.
#Bank of British North America v. Haslip, 466.
Barber-Ellis Limited, Neostyle Envelope Co..v., 43.
Barlow, Mulholland v., 72.

Barnes, Gage V., 232.

Barrett, Rebecca, Re, 270.

Barrett, Robert George, Re, 267.

Barrett and MecCormack, Campbell v., 360.
Barsley, Cook v., 608.
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Baugh and Proctor, Stimson v., 264.
Beck v. Lang, 253.
Beckerton v. Canadian Pacific R.W. Co., 158.
Bell v. Coleridge, 200.
Bell v. Rogers, 243, 639.
*Bellamy v. Timbers, 578.
*Belleville Driving and Athletic Association, Re, 51.
Bennett v. Stodgell, 163, 333.
Berlin, City of, and Breithaupt, Re, 423.
*Billings (C.M.) and Canadian Northern Ontario R.W. Co., Re
272.
*Bilton v. Mackenzie, 572.
Bingeman v. Klippert, 85, 552.
Birch v. Stephenson, 124.
Black, Swartz v., 710.
Blome (R.S.) Co., Johnston v., 149.
Blome (R.S.) Co., Schofield v., 149.
*Boles, Cornish v., 514.
Bolton v. Smith, 531.
Bonnell v. Smith, 414.
*Booth, Re Rabinovitch and, 58.
*Booth, Rex v., 549, 675.
Boughner, Macdonald v., 172.
Braden, Fort William Commercial Chambers Limited v., 24.
Brading, Re, 642. 3
Brady, Drake v., 309.
Brandon, Perry v., 621.
*Brant, Township of, Connor v., 206.
Breithaupt, Re City of Berlin and, 423.
Brett v. Godfrey, 484.
British Columbia Hop Co. v. St. Lawrence Brewery Co., 114,
333.
British Whig Publishing Co. v. Harpell, 694.
Brodey v. Le Feuvre, 175.
Brodie, Wood v., 169.
*Brown, Dancey v., 137.
*Brown v. Gallagher & Co. Limited, 296.
Brown v. Toronto R.W. Co., 182.
Bullen, Lawson v., 257.
Burney, Downey v., 174.

C:

Cairns v. Canada Refining and Smelting Co., 562.
Campbell v. Barrett and McCormack, 360.
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CASES REPORTED AND NOTED. v

Campbellford Lake Ontario and Western R.W. Co., Massie v.,
161, 457.
*Campbellford Lake Ontario and Western R.W. Co., Re Laidlaw
and, 196.
Canada Cement Co., Phillips v., 185.
Canada Feather and Mattrass Co., Thomson v., 723.
Canada Foundry Co., Baldwin v., 152, 346.
Canada Pine Lumber Co. v. McCall, 483.
Canada Refining and Smelting Co., Cairns v., 562.
Canadian Automatic Transportation Co. Limited and Weaver,
Howard v., 285, 404.
Canadian Malleable Iron Co. v. Louden Machinery Co., 722.
Canadian Mineral Rubber Co. Limited, Re, 637.
Canadian National Exhibition Association, Hopkins v., 71.
Canadian Northern Coal and Ore Dock Co., Linazuk v., 150.
Canadian Northern Ontario R.W. Co., Re C. M. Billings and, 272.
Canadian Order of Foresters, Re Reddock and, 307.
Canadian Order of Home Circles, Grainger v., 380, 489.
Canadian Pacific R.W. Co., Beckerton v., 158.
Canadian Pacific R.W. Co., Fawcett v., 634.
*Canadian Pacific R.W. Co., Greer v., 438.
Canadian Pacific R.W. Co., Kreuszynicki v., 1.
Canadian Pacific R.W. Co., Laurin v., 281.
Canadian Pacific R.W. Co., Swale v., 93.
*Canadian Westinghouse Co. v. Murray Shoe Co., 5
Carleton, County of, Re City of Ottawa and, 615.
Carlton, Snider v., 337.
Carr, Re, 327.
Carrique v. Pilgar, 101.
Casson v. Haig, 437.
Cawthrope, Re, 716.
Central Trust and Safe Deposit Co. v. Snider, 337.
Chadwick v. City of Toronto, 167.
Chadwick v. Tudhope, 151, 363.
*Chaplin, Voleanic Oil and Gas Co. v., 334.
Charlebois, Parent v., 706.
Church, Rex ex rel. Sullivan v., 116, 365.
*Cillis v. Oakley, 575.
*Clancy and Schermehorn, Re, 478.
Clarey and City of Ottawa, Re, 116.
*Clark, Page and Jacques v., 61.
Clark v. Robinet and Healy, 66.
Clarkson v. Fidelity Mines Co. and Ontario Fidelity Mines Co.
Limited, 604.
Coffin v. Gillies, 643.
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Coffin, Wightman v., 112.

Cole v. Deschambault, 359, 673.

Coleridge, Bell v., 200.

Coleridge, Marcon v., 608.

*Connor v. Township of Brant, 206.

Connor v. West Rydall Lumted and Farrow, 22, 79.

Constable, Miles v., 362.

Cook v. Barsley, 608.

Cook v. Deeks, 590.
*Cook v. Grand Trunk R.W. Co., 177.

Corbould, Raikes v., 651.
*Cordova Mines Lumted Northern Electric and Manufacturing

Co. Limited v., 210. i

*Cornish v. Boles, 514

Coste, Hay v., 443.

Couillard and City of Ottawa, Re, 291.
*Cowley v. Simpson, 192.

Cowper-Smith v. Evans, 722.

Cox v. Rennie, 293, 474.

Creighton, Fine v., 115.

Crooks, Ramsay v., 180.

Crothers, Elmer v., 288.
*Curry, McGregor v., 202.

Daer v. Thompson, 724.
*Dancey v. Brown, 137.

Dannangelo v. Mazza, 396.

Darch, Re, 107. 7

Dean, Fort William Commercial Chambers Limited v., 40.
Deeks, Cook v., 590.

Deschambault, Cole v., 359, 673.

Devon Lumber Co. Limited, Grant Campbell & Co. v., 673.
Diecarllo v. MecLean, 290.

Dominion Construction Co., Guardian Trust Co. v., 406.
Dominion Manufacturers Limited, Marshall v., 385.
Dominion Waste Manufacturing Co. v. Railway Equipment

Co. of Toronto, 426.

Donaldson, Thormin and Rubino v., 265.

Donovan’s Claim, Re Murdock Brothers’ Estate, 377.
Doran, Re, 37.

Dougan v. Allan, 713.

Dougherty and Township of East Fla.mborough Re, 487.
Downey v. Burney, 174.
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Drake v. Brady, 309.
Duffield v. Mutual Life Insurance Co. of New York, 646.
Dyment-Baker Lumber Co., Parker v., 559.

E.

East Flamborough, Township of, Re Dougherty and, 487.
Eckersley v. Federal Life Assurance Co., 242.

*Elliott, Bank of British North America v., 466.

Elliott Infants, Re, 664.

Ellis v. Ellis, 671.

Elmer v. Crothers, 288.

Employers’ Liability Assurance Corporation, Reichnitzer v., 248.
Erie R.R. Co., Wagner Braiser & Co. v., 386.

Evans, Cowper-Smith v., 722.

Fairchild, Re, 35.

Fairgrieve, Joss v., 401, 640.

Fauquier v. King, 310.

Faux, Rex v., 663.

Fawecett v. Canadian Pacific R.W. Co., 634.

Federal Life Assurance Co., Eckersley v., 242.

Fehrenback v. Grauel, 39, 584.

Fesserton v. Wilkinson, 347.

Fidelity Mines Co. and Ontario Fidelity Mines Co. Limited,
Clarkson v., 604.

Fielding v. Hamilton and Dundas Street R.W. Co., 474.

Fielding v. Laidlaw, 636.

Fine v. Creighton, 115.

Finkleman, Winnifrith v., 432.

Fisher v. Thaler, 586.

*Fletcher, Re, 235, 582.

Fletcher, Herries v., 587.

Fortune v. Nelson Hardware Co., 227.

Fort William Commercial Chambers Limited v. Braden, 24.

Fort William Commercial Chambers Limited v. Dean, 40.

Fort William Commercial Chambers Limited v. Perry, 41.

Fowler and Township of Nelson, Re, 409.

Fraser, Band v., 709.

Fretts v. Lennox and Addington Mutual Fire Insurance Co., 13.

Fryfogel, Trusts and Guarantee Co. v., 308.

Fulford v. Fulford, 330.
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G.

Gage v. Barnes, 232.

*Gallagher & Co. Limited, Brown v., 296.

Galt, Town of, Serimger v., 75.

Gaulin and City of Ottawa, Re, 30.

Gaulin v. City of Ottawa, 38.

Gibson, Re Kelly and, 173.

Gillies, Coffin v., 643.

Gilmore, Ocean-Accident and Guarantee Corporation v., 255.

*Glynn v. City of Niagara Falls, 2.

Gnam v. McNeil, 223, 315.

Godfrey, Brett v., 484.

Goodall, Klengon v., 674.

Goodchild, Nattress v., 156, 482.

*Grainger v. Order of Canadian Home Circles, 380, 489.
Grand Orange Lodge of British America, Hewitt v., 16.
Grand Trunk R.W. Co., Anderson v., 123.

Grand Trunk R.W. Co., City of London v., 494.
*Grand Trunk R.W. Co., Cook v., 177.

Grand Trunk R.W. Co., McIntyre v., 618.

Grand Trunk R.W. Co., Moffatt v., 308.

Grand Trunk R.W. Co., Pierce v., 128.

Grand Trunk R.W. Co., Summers v., 494.

Grand Valley R.W. Co., Trusts and Guarantee Co. v., 113.
Grant Campbell & Co. v. Devon Lumber Co. Limited, 673.
Grauel, Fehrenback v., 39, 584.

Grauel, Heimbach v., 334.

Green v. University Estates Limited, 128.

Greenshields, Re, 303.

*Greer v. Canadian Pacific R.W. Co., 438.

Guardian Trust Co. v. Dominion Construction Co., 406.
Guelph Carpet Mills Co. v. Trusts and Guarantee Co., 311.

H.

Haig, Casson v., 437.

Haines, Smith v., 150.

*Hair v. Town of Meaford, 115, 176.

Hallett v. Abraham and Fisher, 355.

Halton Brick Co., McNally v., 548.

Hamilton and Dundas Street R.W. Co., Fielding v., 474.

*Hamilton Radial Electric R.W. Co. and City of Hamilton,
County of Wentworth v., 685.

*Hampton, Skeans v., 463.
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Harpell, British Whig Publishing Co. v., 694.

*Harris Abattoir Co. v. Maybee & Wilson and Boyd, 468.
Harrisburg Trust Co. v. Trusts and Guarantee Co., 110.
Harrison, Re, 394.

Hartwick Fur Co. Limited, Re, Murphy’s Claim, 363.

*Harlveviclflj,g}‘ownship of, and County of Kent and City of Chatham,

e, 3

*Haslip, Bank of British North America v., 466.
Havelock, Village of, Robertson v., 90.

Havlin, McLarty v., 330.

Hay v. Coste, 443.
Haynes v. VanSickle, 88.
Heaman v. Humber, 221.
Hedge v. Morrow, 224.

Heimbach v. Grauel, 334.

Helfand v. Slatkin, 707.

Herries v. Fletcher, 587.

Heughan v. Short and Binder, 545.

Heward v. Lynch, 388.

Hewitt v. Grand Orange Lodge of British America, 16.
Highland Lumber Co., Orton v., 470.

Hilker, Re, 82.

Hobbs, George White & Sons Co. Limited v., 314.

*Hodgins, Porterfields v., 2.

Hogg, Re, 376.

*Home Bank of Canada v. Might Directories Limited, 277.
Hopkins v. Canadian National Exhibition Association, 71.
Howard v. Canadian Automatic Transportation Co. Limited

and Weaver, 285, 404.

Howard, Steers v., 708.

Huckle, Rex v., 661.

Hudson v. Hudson, 503.

*Hudson v. Napanee River Improvement Co., 11.
Humber, Heaman v., 221.

Hunt, Lawson v., 89.

Hyatt v. Allen, 660.

1.

*Imperial Land Co., Town of Sturgeon Falls v., 46.
*International Electric Co Limited, Re, McMahon’s Case, 321.
International Hotel Co. Limited, Junor v., 690.

J.
*Jackson, Watson v., 509.
Jackson Potts & Co.,Wolsely Tool and Motor Car Co. v., 109, 400,
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Jaffray, O’Flynn v., 648.

Jardine (A.B.) Co. v. Macdonald & Sons, 444.
Johnston v. R. S. Blome Co., 149.

Jones and Township of Tuckersmith, Re, 71, 379.
Jordan v. Jordan, 543.

Joss v. Fairgrieve, 401, 640.

Junor v. International Hotel Co. Limited, 690.

K.

Keane v. MclIntosh, 650.

*Kellum v. Roberts, 141.

Kelly and Gibson, Re, 173.

Kennedy v. Suydam Realty Co., 263.

*Kent, County of, and City of Chatham, Re Township of Harwich
and, 681. ‘

Kidd v. National Railway Association and National Under-
writers Limited, 710.

King, Fauquier v., 310.

Kinsman v. Township of Mersea, 597.

Kirk, Re, 346.

Klengon v. Goodall, 674.

Klippert, Bingeman v., 85, 552.

Kloepfer Limited, Russell v., 102.

Kohler v. Thorold Natural Gas Co., 67.

Kostenko v. O’Brien, 99.

Kreuszynicki v. Canadian Pacific R.W. Co., 1.

L.

Labatt Limited v. White, 127.
Labine v. Labine, 100.
*Laidlaw and Campbellford Lake Ontario and Western R.W.
Co., Re, 196.
Laidlaw, Fielding v., 636.
Laird v. Taxicabs Limited, 505.
Lambertus, Re, 300.
*Lamphier, Murphy v., 238.
*Lancaster, Board of Trustees of School Section 14, McDonald
v., 328.
Lang, Re, 629.
Lang, Beck v., 253.
Langley v. Simons Fruit Co., 104, 449.
Langworthy v. McVicar, 376.
Laurin v. Canadian Pacific R.W. Co., 281.
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CASES REPORTED AND NOTED. xi

Lawson v. Bullen, 257.

Lawson v. Hunt, 89.

Le Feuvre, Brodey v., 175.

Leishman, Re, 653.

Lennox and Addington Mutual Fire Insurance Co., Fretts v., 13.
Levinson, Royal Bank of Canada v., 442.

Limereaux v. Vaughan, 254.

Linazuk v. Canadian Northern Coal and Ore Dock Co., 150.
*Lloyd, Re, 507.

London, City of, v. Grand Trunk R.W. Co., 494.

Louden Machinery Co., Canadian Malleable Iron Co. v., 722.
Lovell v. Pearson, 357.

Lynch, Heward v., 388.

M.

McCall, Canada Pine Lumber Co. v., 483.

MecCallum v. Proctor, 556.

McClellan v. Powassan Lumber Co., 302.

McCombe, McKerchen v., 224.

*MecDonald v. Board of Trustees of School Section 14 Lancaster,

328.

Macdonald v. Boughner, 172.

MecDonald v. Miller, 358.

Macdonald & Sons, A. B. Jardine Co. v., 444.

Macdonald & Sons, Toledo Pipe Threading Machine Co. v., 444.
McDougall v. Stephenson, 124.

*McGregor v. Curry, 202.
*MecGregor v. Whalen, 553.

Melnnes, Re, 672.

MclIntosh, Keane v., 650.

Meclntosh v. Stewart, 113.

MeclIntyre v. Grand Trunk R.W. Co., 618.

McKay, Wallace v., 503.

McKenzie and Village of Teeswater, Re, 32.
*Mackenzie, Bilton v., 572.

McKerchen v. McCombe, 224.
*McKnight Construction Co., Vansickler v., 526.

McLarty v. Havlin, 330.

McLaughlin, Re, 121.

MecLean, Dicarllo v., 290.

*McMahon’s Case, Re International Electric Co. Limited, 321.
*MecNally v. Anderson, 565.

McNally v. Halton Brick Co., 548.
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MeNeil, Gnam v., 223, 315.
*MecNiven v. Pigott, 341.

MecPherson v. United States Fidelity and Guaranty Co., 677.
McVeity, Rex ex rel. Band v., 105, 369. -

MecVicar, Langworthy v., 376.

Maher v. Roberts, 245, 380

Maidstone, Township of Township of Sandwich South v., 538.
Mancell v. Michigan Central R.R. Co., 451.

Marcon v. Coleridge, 608.

Marentette, Robinett v., 606.

Marshall v. Dominion Manufacturers Limited, 385.

Martin, Re, 404.

Martin v. Pere Marquette R.R. Co., 164.

Massie v. Campbellford Lake Ontario and Western R.W. Co,,

161, 457.

May, Re, 29.
*Maybee & Wilson and Boyd, Harris Abattoir Co. v., 468.
Mazza, Dannangelo v., 396.
*Meaford, Town of, Hair v., 115, 176. .

Meagher V. Meagher, 361.

Mercantile Trust Co. v. Steel Co. of Canada, 1

Mersea, Township of, Kinsman v., 597.

Messenger, Re, 667.

Michener v. Sinclair, 502.

Michigan Central R.R. Co., Mancell v., 451.
*Middlesex, County of, Weston v., 135.
*Might Directories Lumted Home Bank of Canada v., 277.
Miles v. Constable, 362.
*Millard v. Toronto R.W. Co., 519.

Miller, Re, 665.

Miller, McDonald v., 358.

Milton, Town of, Ruddy v., 253.

Mitchell, Re, 315.

Mitchell and Dresch v. Sandwich Windsor and Amherstbnrg

R.W. Co., 659.

Moffatt v. Gra.nd Trunk R.W. Co., 308.

Moore, Saskatchewan Land and Homestead Co. v., 100, 262.

Moore v. Stygall, 126.

Morrow, Hedge v., 224.

Mulholland v. Ba.rlow, 72.

Murdock Brothers’ Estate, Re, Donovan’s Claim, 377
*Murphy v. Lamphier, 238.

Murphy’s Claim, Re Hartwick Fur Co. Limited, 363.
*Murray Shoe Co., Canadian Westinghouse Co. v., 5.

Mutual Life Insurance Co. of New York, Duﬂield v., 646.




CASES REPORTED AND NOTED. xiii

N.

*Napanee River Improvement Co., Hudson v., 11.

National Iron Co. and Cawthra Mulock, City of Toronto and
Gooderham and Worts Limited v., 377.

National Paper Co., White v., 83, 521.

National Railway Association and National Underwriters
Limited, Kidd v., 710.

Nattress v. Goodchild, 156, 482.

Neal and Town of Port Hope, Re, 701, 725.

Nelson Hardware Co., Fortune v., 227.

Nelson, Township of, Re Fowler and, 409.

Neostyle Envelope Co. v. Barber-Ellis Limited, 43.

Nero, Rex v., 420.

Newman, Petch v., 705.

*Niagara Falls, City of, Glynn v., 2.

*Niagara Navigation Co. v. Town of Niagara, 8:

*Niagara, Town of, Niagara Navigation Co. v., 8.

*Northern Electric and Manufacturing Co. Limited v. Cordova
Mines Limited, 210.

0.

*Qakley, Cillis v., 575.

Oakyville, Town of, Armour v., 453.

*Qakville, Town of, Till v., 390.

O’Brien, Kostenko v., 99. . _

Ocean-Accident and Guarantee Corporation v. Gilmore, 255.

O’Flynn v. Jaffray, 648.

+ Olds v. Owen Sound Lumber Co., 241, 586.

Ontario and Minnesota Power Co., Rainy River Navigation
Co. v., 533.

*Order of Canadian Home Circles, Grainger v., 380, 489.

Orton v. Highland Lumber Co., 470.

Ottawa, City of, and County of Carleton, Re, 615.

Ottawa, City of, Re Clarey and, 116.

Ottawa, City of, Re Couillard and, 291.

Ottawa, City of, Re Gaulin and, 30.

Ottawa, City of, Gaulin v., 38.

Ottawa, City of, Re Wall and, 291.

Owen Sound Lumber Co., Olds v., 241, 586.

P

*Page and Jacques v. Clark, 61.
Page, Attorney General for Ontario v., 228.
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Palmer and Reesor, Re, 622.

Parent v. Charlebois, 706.

Parker v. Dyment-Baker Lumber Co., 559.

Patterson v. Allan, 125.

Pearson, Lovell v., 357.

Pease Foundry Co., Webb v., 416.

Pere Marquette R.R. Co., Martin v., 164.
Perry v. Brandon, 621.

Perry, Fort William Commercial Chambers Limited v., 41.
Petch v. Newman, 705.

Petrimoulx, Allan v., 593.

Phillips v. Canada Cement Co., 185.
*Phinn, Shipman v., 73.

Pierce v. Grand Trunk R.W. Co., 128.
*Pigott, McNiven v., 341.

Pilgar, Carrique v., 101.

Playfair, Williamson v., 174, 462.

Port Hope, Town of, Re Neal and, 701, 725.
*Porterfields v. Hodgins, 2.

Powassan Lumber Co., McClellan v., 302.
Proctor, Armstrong v., 556.

Proctor, McCallum v., 556.

Proctor, Ramsay v., 428.

R,

*Rabinovitch and Booth, Re, 58.
Raikes v. Corbould, 651.

Railway Equipment Co. of Toronto, Dominion Waste Manu- -

facturing Co. v., 426.
Rainy River Navigation Co. v. Ontario and Minnesota Power
Co., 533.
Rainy River Navigation Co. v. Watrous Island Boom Co., 537
Ramsay v. Crooks, 180.
Ramsay v. Proctor, 428.
Raney, Smith v., 55.
*Rapp, Rex v., 69.
Raynor v. Toronto Power Co., 604.
Reddock and Canadian Order of Foresters, Re, 307.
Reesor, Re Palmer and, 622.
Reichnitzer v. Employers’ Liability Assurance Corporation, 248.
Reid v. Aull, 372.
Rennie, Cox v., 293, 474.
Renzoni v. Clty of Sault Ste. Marxe, 440.
*Rex v. Booth, 549, 675.
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Rex v. Faux, 663.

Rex v. Huckle, 661.

Rex v. Nero, 420.
*Rex v. Rapp, 69.

Rex v. Roach, 630.

Rex v. Titchmarsh, 317.

Rex ex rel. Band v. MeVeity, 105, 369.

Rex ex rel. Sullivan v. Church, 116, 365.
Reynolds v. Walsh, 310.

Rispin, Re, 669.

Roach, Rex v., 630.

*Roberts, Kellum v., 141.

Roberts, Maher, v., 245, 380.

Robertson v. Village of Havelock, 90.
Robinet and Healy, Clark v., 66.

Robinett v. Marentette, 606.

Robins, Re, 359. :

Rocque, Re, 36, 313.

Rogers, Bell v., 243, 639.

*Rogers (Elias) Co., City of Toronto v., 146.
Rooke and Smith, Re, 382, 503.

Ross, Re, 242.

Rossworm v. Rossworm, 226.

Rous v. Royal Templar Building Co., 498.
Royal Bank of Canada v. Levinson, 442.
Royal Bank of Canada v. Smith, 605.
Royal Templar Building Co., Rous v., 498.
Ruddy v. Town of Milton, 253.

Russell v. Kloepfer Limited, 102.
*Rutherford, St. Catharines Improvement Co. Limited

87, 568.
Ryan, Arbrick v., 706.
S.

*St. Catharines Improvement Co. Limited v. Rutherford, 87, 568.
St. Lawrence Brewery Co., British Columbia Hop Co. v., 114,

333.

Sandwich South, Township of, v. Township of Maidstone, 538.
Sandwich Windsor and Amberstburg R.W. Co., Mitchell and

Dresch v., 659.

Saskatchewan Land and Homestead Co. v. Moore, 100, 262.

Sault Ste. Marie, City of, Renzoni{v., 440.
*Schermehorn, Re Clancy and, 478.
Schofield v. R. S. Blome Co., 149,

Scrimger v. Town of Galt, 75.

Shaw v. Torrance, 172, 403.
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*Shipman v. Phinn, 73.

Short and Binder, Heughan v., 545.
Simberg v. Wallberg, 398.

Simons Fruit Co., Langley v., 104, 449.
*Simpson, Cowley v., 192.

Sinelair, Michener v., 502.

*Skeans v. Hampton, 463.

Slatkin, Helfand v., 707.
*Small, Whitney v., 188, 266.

Smith, Bolton v., 531.

Smith, Bonnell v., 414.

Smith v. Haines, 150.

Smith v. Raney, 55.

Smith, Royal Bank of Canada v., 605.
Smith, Re Rooke and, 382, 503.

Snider v. Carlton, 337.

Snider, Central Trust and Safe Deposit Co. v., 337.
Snider v. Snider, 80, 254.

Soady v. Soady, 240.

Soden v. Tomiko Mills Limited, 656.
Solicitor, Re, 170.

Solicitors, Re, 625.

Soper v. City of Windsor, 697.

Spettigue v. Wright, 129.

Steel Co. of Canada, Mercantile Trust Co. v., 1.
Steele v. Weir, 400.

Steers v. Howard, 708.

Stephenson, Birch v., 124.

Stephenson, McDougall v., 124.

Stewart, McIntosh v., 113.

Stimson v. Baugh and Proctor, 264.
Stodgell, Bennett v., 163, 333.

Stuart v. Taylor, 217.
*Sturgeon Falls, Town of, v. Imperial Land Co., 46.
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KREUSZYNICKI v. CANADIAN PACIFIC R.W. CO.

Railway—Injury to Pickman in Yard by Shunting Cars—N egli-
gence—Evidence—Defective System—Common Law Liabil-
ity—New Trial—Indulgence—Costs.

Appeal by the plaintiff from the judgment of MIDDLETON,
J., ante 312.

The appeal was heard by Murock, C.J.Ex,, CLuTE, RIpDDELL,
SuTHERLAND, and LErrcH, JdJ.

C. M. Garvey, for the appellant.

Angus MacMurchy, for the defendants, the respondents.

Tae Court granted the plaintiff a new ‘trial, with leave to
amend as advised ; the costs of the former trial and of this appeal
to be costs to the defendants in any event.

MarcH 5TH, 1914,
MERCANTILE TRUST CO. v. STEEL CO. OF CANADA.

Railway—Injury to and Death of Person Employed in Remov-
ing Ice from Tracks—Spur Line in Yard of Industrial Com-
pany—Negligence in Moving Cars on Tracks—ILiability of
Railway Company—Finding of Fact of Trial Judge—
Appeal.

Appeal by the defendants the Grand Trunk Railway Com-
pany from the judgment of MmbLETON, J., 5 0.W.N. 307.

1—6 0.W.N.
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The appeal was heard by Murock, C.J.Ex., CLUTE, RIDDELL,
SuTHERLAND, and LErrcH, JJ.

D. L. McCarthy, K.C., for the appellants.
W. S. McBrayne, for the plaintiffs, the respondents.

Tae Courr dismissed the appeal with costs.

Marcu 67H, 1914.

*PORTERFIELDS v. HODGINS.

Assignments and Preferences—Assignment for General Benefit
of Creditors—Wages-claims—Sale and Assignment of, be-
fore General Assignment—Preference or Priority of Pay-
ment by General Assignee—Assignability of Claims —
Wages Act, 10 Edw. VII. ch. 72, sec. 3—1 Geo. V. ch. 25,
sec. 45.

Appeal by the defendant from the judgment of LenNoX, J.,
29 O.L.R. 409, 5 O.W.N. 162.

The appeal was heard by MULOCK, (.J.Ex., RiopELL, SUTH-
ERLAND, and LEerrcH, JJ.

W. Proudfoot, K.C., for the appellant.

M. K. Cowan, K.C., for the plaintiff, the respondent.

Tue Courr dismissed the appeal with costs.

MagrcH 6TH, 1914.
GLYNN v. CITY OF NIAGARA FALLS.

Highway—FElectric Lighting Plant Operated by Municipal Cor-
poration—Electric  Shock Received by Person Leaning
against Pole in Street—Defect—Notice—N wisance—Find-
ings of J ury—Notice of Action—Time for Bringing Action
— Public Authoritics Protection Act—Application of—Pub-

" lic Utilities Act—Nonrepair of H ighway—N onfeasance—
Misfeasance—Municipal Act, 3 Edw. VII. ch. 19, sec. 606—
3 & 4 Geo. V. ch. 43, sec. 2—Nonretroactivity. faish

Appeal by the defendant eity corporation from the jﬁégment
of Boyp, C., 29 O.L.R. 517, 5 O.W.N. 285. v

*To be reported in the Ontario Law Reports.
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The appeal was heard by Murock, C.J.Ex., RiopELL, SUTH-
ERLAND, and LerrcH, JJ.

E. E. A. DuVernet, K.C., for the appellant corporation.

A. C. Kingstone, for the plaintiffs, the respondents.

The judgment of the Court was delivered by MULOCK,
C.J.Ex. (after setting out the facts and the findings of the
jury) :—There was evidence to support the jury’s findings, and
the sole point to determine is whether the cause of action is
barred. The defendants contend that it is: (1) by failure to
give notice of the acecident or to bring an action as required by
sec. 606 of the Municipal Act, 1903. (This objection is based
on the contention that the negligence complained of was non-
feasance in not keeping the highway in repair) ; (2) by see. 13
of the Public authorities Protection Act, 1 Geo. V. ch. 22; (3)
by the Pubile Utilities Act, 3 & 4 Geo. V. ch. 41, sec. 29.

The question involved in the case is not, I think, one of non-
repair, but of nuisance. The electric lighting system was under
the control and management of the defendants. Owing to de-
fective insulation, the current reached the chain, and, owing to
the length of the chain, the public when using the street were
in danger of injury by the current if they came in contact with
the chain. Whenever the defendants turned on the current,
this danger was imminent; and the defendants in causing such
a dangerous condition were maintaining a nuisance upon the
public street.

[Reference to Mumclpal Council of Sydney v. Bourke,
[1895] A.C. 441.]

Adopting the reasoning of this case and of Borough of
Bathurst v. Macpherson (1879), 4 App. Cas. 256, I think that
the defendants, as authors of the nuisance complained of, be-
came liable in a civil action to the plaintiff, who suffered special
damage therefrom. Thus the first objection fails.

As to the second objection, sec. 17 of the Public Authorities
Protection Act enacts as follows: ‘‘This Act shall not apply to a
municipal corporation.”” Therefore, the limitation contained
in see. 13 of that Act in the bringing of actions against a muni-
cipality constitutes no defence. :

Dealing with the third objection, see. 29 of the Public Util-
ities Act is as follows: ‘‘No action shall be brought against
any person for anything done in pursuance of this Aet, but
within six months after the act committed, or, in case there is a
continuance of damage, within one year after the original cause
of action arose.”” In this case the cause of action arose on the
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24th March, 1912; the writ was issued on the 22nd March,
1913; and the Public Utilities Act was assented to on the 6th
May, 1913. :

If that Act is construed as the defendants urge, it would
leave the plaintiffs with a non-enforceable right. It is a rule
of construction that rights of parties should not be defeated by
new Acts unless the intention of the Legislature is clear that they
are to have a retrospective effect (Gilmore v. Shuter, 2 Mod.
310; Ashburnham v. Bradshaw, 2 Atk. 36; Moon v. Durden, 2
Ex. 22; Towler v. Chatterton, 6 Bing. 258) ; and, whilst no
person has a vested right in any course of procedure (Costa
Rica v. Erlanger, 3 Ch.D. 69), and whilst there is mo presump-
tion against the retrospective operation of legislation which
affects procedure only (Wright v. Hale, 6 H. & N. 227), never-
theless an intention to do injustice is not to be imputed to the
Legislature; and where an enactment, if given a retrospective
effect, would work an injustice, it should not be so construed,
unless its language satisfies the conscience of the Court that
such was the intention of the Legislature. . . . °

[Reference to The Queen v. Leeds and Bradford R.W. Co.
(1853), 18 Q.B. 346; The Queen v. Inhabitants of Crowan
(1849), 14 Q.B. 221.] -

The Ydun (1899), 81 L.T.R. 81, relied on by the defend-
ants, can have no application here. :

If the section under consideration came into effect as
against these plaintiffs on the day when the Act was assented to,
then at the moment of its passing it became an absolute bar to
the plaintiffs’ cause of action. Before it should be held that
the Legislature intended such an unjust result, such an inten-
tion should clearly appear in the Act. It does not, and I, there-
fore, think it should not be construed as having a retrospective
operation.

Further, it would, I think, be doing violence to the language
of the section if it were construed retrospectively. It begins
thus: ‘“No action shall be brought . . . but within six
months after the act committed,’’ ete. Actions already brought
are by the language of this section excluded from its operation—
its plain meaning being that it shall only apply to actions there-
after brought.

1, therefore, think the third ground of defence also fails, and
that this appeal should be dismissed with costs.

O e e S L LT

SNSRI S

i

.,



CANADIAN WESTINGHOUSE CO. v. MURRAY SHOE (CO. 5

MarcH 6TH, 1914

*CANADIAN WESTINGHOUSE CO. v. MURRAY SHOE
CO.

Sale of Goods—Conditional Sale of Electric Motors—Agree-
ment between Vendor and Vendee—Property and Title not
to Pass until Payment—On Default Vendor to be at Liberty
to Retain Moneys Paid and Retake Motors—Installation of
Motors on Premises of Stranger to Agreement—Knowledge
of Vendor—Removal of Name-plate—Claim against Estate
of Vendee in Liquidation—Nothing Realised from—Action
by Vendor against Person in Possession of Motors—Rights
of Vendor — Conditional Sales Act — Election — Common
Law Rights—Estoppel.

Appeal by the defendants from the judgment of the Senior
Judge of the County Court of the County of Wentworth.

The appeal was heard by Murock, C.J.Ex., RiopeLL, SuTH-
ERLAND, and LerrcH, JJ.

@G. S. Gibbons, for the appellants.

G. C. Thomson, for the plaintiffs, the respondents.

The judgment of the Court was delivered by RippELL, J.:—
A contract was entered into by the plaintiffs and the Parkin
Elevator Company Limited, of Hespeler, whereby the plaintiffs
furnished the Parkin company two electric motors. ‘‘The pro-
perty in and title to’’ them was agreed not to pass from the
plaintiffs until ‘‘all payments . . . shall have been fully
made in cash . . . and the said apparatus shall remain
the personal property of the company . . . until-fully paid
for in cash.”’ ‘‘If default is made in the full payments in
the manner and form herein specified, the. company may retain
any and all partial payments . . . as liquidated damages,
and shall be free to enter the premises where such apparatus
may be located and remove the same as its property.”’

The payments were ($280 being the price) 50 per cent. cash
by sight draft attached to bill of lading, 40 per cent. cash by
sight draft in 30 days, and 10 per cent. in 60 days.

The contract is dated the 5th July, but it was not to be
effective until approved by the plaintiffs, and that was done
on the 6th August.

*To be reported in the Ontario Law Reports.
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On the 23rd July, the Parkin company wrote the plaintiffs
saying that the motors were to be supplied to the Murray Shoe
Company, London, the defendants; and on the 3rd August the
defendants wrote the plaintiffs to the same effect; so that, at
the time the contract became effective, the plaintiffs knew that
the motors were to be installed in the defendants’ premises as
part of their elevator.

But they were sent on to the Parkin company with name-
plate attached, on the 29th July, before formal acceptance of
the contract; and were shortly afterwards installed in the de-
fendants’ premises, the name-plate having been removed. A
sight draft for half the price was attached to the bill of lad-
ing and paid; the whole price being increased by extras to
$293.

No further or other sum has been paid, and the plaintiffs
claim that there is still $140 of the price of the motors unpaid.
Efforts were made to obtain payment from the Parkin company,
but in vain. In March, 1910, the Parkin company went into
liquidation, and the plaintiffs put in a claim against the com-
pany for the balance due on the motors and an open account,
but nothing has been paid. It is said that there is nothing in
the estate. The plaintiffs had, before the liquidation, included
the amount of the claim on the motors in drafts, which also
included other claims. :

Not realising anything from the insolvent company, the
plaintiffs notified the defendants, on the 31st July, 1911, of the
balance due on the motors, which was alleged to be $146.50,
asked them to remit the amount, and threatened to take posses-
sion unless they were paid. The defendants refused, and this
action was brought claiming the motors. The case came on for
trial before the Senior County Court Judge at Hamilton, and
he gave judgment in favour of the plaintiffs for $140 and costs.
The defendants now appeal.

The removal of the name-plate does not diminish the plain-
tiffs’ rights: Wettlaufer v. Scott (1893), 20 A.R. 652; and their
rights must be tested by the contract whereby they gave up
possession of their goods.

In this inquiry I entirely agree with Mr. Gibbons’s conten-
tion that the Conditional Sales Act does not enlarge the com-
mon law rights of those who allow their goods out of their
hands, but it prevents all from asserting such common law
rights who have not complied with its conditions. The plain-
tiffs have complied with these conditions, and must be held
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::;tltled to all the rights the law would have given them had the
ute not been passed, and to no more.
= It was argued that the filing of a claim before the liquidator
as equivalent to an action at law, and that this was in itself
an election to treat the property as having passed. This ap-
pears to be the law in some of the States of the Union: Moline
Plow Co. v. Rodgers (1894), 53 Kans. 743; but it is not our
!aw. The matter has been fully discussed by a Divisional Court
in Utterson Lumber Co. v. H. W. Petrie TLimited (1908), 17
O.L.R. 570. I think that case is well decided and should be
followed. McEntire v. Crossley, [1895] A.C. 457, mainly relied
upon in support of this appeal, is considered in that case. . . -

What is strongly urged upon us in the McEntire case (fol-
lowed as it is in Purtle v. Heney (1896), 33 N.B.R. 607) is
what is said by the Lord Chancellor at pp. 464, 465.

But, as it is pointed out in the Utterson case, the McEntire
decision is on a special contract in which the vendor is bound
down to two alternatives—he is given the right on default of an
instalment to call all the money payable, or, ““instead of seeking
to recover such balance,”’ to take possession.

There is no such clause here. The vendor may, on default,
retain all that has been paid and take possession of the appa-
ratus. But this is not given as an alternative of calling all the
instalments due, and suing for them; this right he has not been

given at all. :
I see no sound reason why the plaintiffs should not av_all
hts without troubling with

themselves of their common law rig

the special right given by the contract. These are to sue for
the instalments as they become due, and retain the property in
the motors till the amount is paid in ecash.

The claim before the liquidator can have no higher effect
than an action at law.

Then it is contended that the plaintiffs are estopped by their
knowledge that the motors were to be installed in the defend-
;.mts’ ?remises. ‘What they knew was, that the defendants were
installing two elevators with their motors, and the Parkin Ele-
vator Company were doing the work (letter of the defendants of
the 3rd August); that the two motors were to be supplied by
the Parkin company to the defendants (letter of the Parkin
company of the 23rd July). They also knew that in their
contract the Parkin company had expressly agreed ‘‘to perform
all acts which may be necessary to perfect and assure retention
of title to the said apparatus in’’ the plaintiffs.
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I see nothing to indicate that the plaintiffs knew or should
have known that the defendants were buying and paying for the
motors out and out, and that the Parkin company were not
observing their agreement. . . .

[Reference to Mississippi River Logging Co. v. Miller (1901),
85 N.W. Repr. 193; Pickering v. Pusk (1812), 15 East 38;
Winchester Wagon Works and Manufacturing Co. v. Carman
(1886), 109 Ind. 31.]

Without expressing any opinion on the general question, I
think there is no estoppel.

Appeal dismissed with costs.

MarcH 6TH, 1914.

*NIAGARA NAVIGATION CO. v. TOWN OF NIAGARA.

Highway—Evidence to Establish—Title to Land—~Statutes—
Surveys—Plan—Patent from Crown—Absence of Proof of
Original Survey—Admissibility of Other Plans—Title by
Possession—Rights of Crown and Municipality—Municipal
Act, 1903, secs. 598, 599, 601—R.8.0. 1897 ch. 181, secs. 14,

15—By-law.

Appeal by the defendant corporation from the judgment of
MereorrH, C.J.C.P., 5 O.W.N. 46.

The appeal was heard by Murock, C.J.Ex., RippELL, SUTHER-

LAND, and LerrcH, JJ.

W. N. Tilley and A. C. Kingstone, for the appellant cor-
poration.

E. D. Armour, K.C., for the plaintiff company, the respon-

dent.

SuTHERLAND, J.:—The defendant corporation on the 14th
December, 1911, passed its by-law No. 619, to open up certain
streets in the town of Niagara, in the county of Lincoln, and,
among others, Nelson street, from Ricardo street north to the
Niagara river. Thereafter the defendant corporation notified

*To be reported in the Ontario Law Reports.
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the plaintiff company to remove a wire fence erected by it,
which ran aecross Nelson street at the north side of Ricardo
street. The plaintiff company, alleging that the fence was on
their own property in the said town . . . declined to remove
it, whereupon, under the directions of the defendant corpora-
tion, it was taken down.

The plaintiff eompany then brought this action for damages,
an injunction, and a declaration that the defendant corporation
had no right to enter upon the plaintiff company’s lands.

The action was tried before Meredith, C.J.C.P., who directed
judgment to be entered for the plaintiff company for $25 dam-
ages, and for costs. In his judgment he deals with two ques-
tions: (1) whether the place in question ever was a highway;
and, if so, (2) whether it had ceased to be such by reason of the
exercise of the power conferred by an Act of Parliament. . . .

[The learned Judge dealt with the plaintiffs’ title, referring
to the statute 1 Wm. IV. ch. 13, incorporating the Niagara Har-
bour and Dock Company ; the amending Aects 14 & 15 Viet. ch.
153, 15 Viet. ¢h. 70, 16 Viet. ch. 145; certain conveyances, pat-
ents, plans, decrees, mortgages; the defendant corporation’s
Act of incorporation, 8 Viet. ch. 62, sees. 2, 45. He then re-
ferred to by-law No. 619 and to certain negotiations and corres-
pondence and the testimony given at the trial.]

It is contended on behalf of the plaintiff company that the
defendant corporation has not shewn any original survey, but as
to this the line of reasoning of Robinson, C.J, in . . .
Badgely v. Bender (1833), 3 0.S. 221, may well be applied.

Tt was held that ‘‘a piece of land marked out in the ori-
ginal plan of the township as an allowance for road does not lose
that character because it has never been used as a road for a.
period of forty years, and a copy of the original plan of the
township is admissible in evidence to prove such allowance, al-
though it does not appear by whom nor from what material the
plan was compiled. ;

[Remarks of Robinson, C.J., at pp. 225, 227, and of Mac-
aulay, J., dissenting, at pp. 230, 232. Reference also to Kenny
v. Caldwell (1894), 21 A.R. 110, affirmed in Caldwell v. Kenny
(1895), 24 S.C.R. 699 ; Horne v. Munro (1858), 7 C.P. 433.]

I am of opinion that, under the circumstances of this case,
the two plans . . . may well be taken to shew clearly that
Nelson street was laid out as an original highway, even before
the passing of the dock company’s Aect of incorporation in
1831.
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Between 1831 and 1863, we have three plans of Chewett,
the Royal Engineers’ plan of 1832, and the Passmore plan of
1852, all shewing Nelson street as extending north of Ricardo
street to the river, and the last-named of these plans indicates
on its face that it was made after Passmore had made a full
investigation of records, titles, posts, foundations, buildings,

ete. The Rykert plan, December, 1863, . . . shews that part -

of Nelson street lying north of Ricardo street and in question
almost, if not quite, as large in extent of territory as that part
of Nelson street lying between Byron and Ricardo streets and
as extending to the bank of the river. :

Even if the plaintiff company could acquire a title by posses-
sion against the Crown and the defendant corporation, I do not
think that the evidence can be considered as at all satisfactory
on the question of any continuous and exclusive possession. ‘
am of opinion, however, that it could not thus acquire a title.
I do not think that it is proved that the plaintiff company made
the ground now constituting that part of Nelson street north of
Ricardo street; but, even if they did, the work was done long
before the patent of 1866. . . .

[Reference to the Municipal Act, 1903, secs. 598, 599, 601.]

The freehold is in the Crown, but there is vested in the muni-
cipalities a ‘‘qualified privilege to be held and exercised for the
whole body of the corporation:’’ Town of Sarnia v. Great West-
ern R.W. Co. (1861), 21 U.C.R. 59, at pp. 62 and 64.

The defendant corporation in this action also lays much
stress on the Niven survey and the effect of the confirmatory
order of the Minister under . . . R.S.0. 1897 ch. 181, secs.
14 and 15.

The plaintiff company apparently was given every oppor-
tunity before the Commissioner to represent what it is now urg-
ing in this action, namely, that no survey should be directed or
authorised which would appear to shew that Nelson street north
of Ricardo was a street or highway or anything other than its
own private property. After hearing such representations, the
Commissioner apparently decided against the company, and
affirmed the survey as shewn on Niven’s plan. By it Nelson
street appears as an open highway from Byron street to the
river.

The council of the defendant corporation thereafter, in pur-
suance of a general scheme for opening streets, including that
part of Nelson street in question, took the necessary proceedings
to pass a by-law for the purpose. The plaintiff company,
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though threatening an action to restrain the passage of the by-
law, refrained from bringing one, and the by-law was formally
adopted. This survey and by-law strengthen the position of the
defendant corporation.

The learned trial Judge seems to have treated the question,
to some extent at all events, as a mere question of the possible
user of the extreme end of Nelson street for the purpose of get-
ting access to the harbour or otherwise.

I think that the defendant corporation has shewn that the
land in question is a highway. I do not think that the plaintiff
company has shewn that it has ‘‘ever ceased to be such by reason
of the exercise of the power conferred by the Act of 183i.”’

I am unable to see that the plaintiff company ever acquired
any title to it. I think, moreover, that the plaintiff company
took, subject tq, the reservation in the patent and according
to the plan referred to in the description of the property therein
contained.

I would allow the appeal of the defendant corporation with
costs here and below.

Murock, C.J.Ex., and Lerrcs, J., agreed in the result and
with the reasons of SUTHERLAND, J.

RiopeLL, J., agreed in the result.

Appeal allowed.

MarcH 6TH, 1914.

*HUDSON v. NAPANEE RIVER IMPROVEMENT CO.

Negligence—Death by Drowning of Person Attempting to Cross
River—Action under Fatal Accidents Act—Broken Dam—
Findings of Jury—‘‘By not having Watchmen’’—Other
Grounds of Negligence Relied on, Not Found, and so Nega-
tived—ILaability for Wrongful Act of Stranger—Destruc-
tion of Property—Voluntary Assumption of Risk—Contri-
butory Negligence of Deceased—Dismissal of Action—Ap-
peal.

Appeal by the plaintiff from the judgment of FALCONBRIDGE,
C.J KB, 5 O.W.N. 467, dismissing the action without costs.

*To be reported in the Ontario Law Reports.
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The appeal was heard by MuLock, C.J.Ex., RippELL, SUTHER-

LAND, and LerrcH, JJ.
Erie N. Armour, for the appellant.
W. S. Herrington, K.C., for the defendants, the respon-

dents.

The judgment of the Court was delivered by Murock, C.J.
Ex. (after setting out the facts and the findings of the jury) .—
The only finding of negligence on the part of the defendants is
in the answens to the first two questions, the specific negligence
found being ‘‘by not having watchmen.’’

According to the rule laid down in Andreas v. ‘Canadian
Pacific R'W. Co. (1905), 37 S.CR. 1, the jury’s findings nega-
tive all negligence by the defendants except (if it be negligence)
“‘not having watchmen;’’ thus the defendantg are not found
guilty of any wrongful act in connection with the erection,
maintenance, or destruction of the dam or escape of the water.

Nevertheless, the plaintiff says that under the doctrine laid
down by Mr. Justice Blackburn in Fletcher v. Rylands (1866),
L.R. 1 Ex. 265 (affirmed in Rylands v. Fletcher (1868), L.R.
3 H.L. 330), the defendants are liable for the wrongful act of
a stranger who, without the defendants’ privity or knowledge,
destroyed the dam, whereby the water was enabled to escape.

[Quotation from the judgment of Blackburn, J., at p. 279,
and reference to the facts of the case of Fletcher v. Rylands,
and the judgments of the House of Lords in Rylands v. Fletcher;
reference also to Nichols v. Marsland (1875-6), L.R. 10 Ex.
255, 2 Ex. D. 1; Rickards v. Lothian, [1913] A.C. 263; Box
v. Jubb (1879), 4 Ex.D. 76, 79.]

It is not necessary further to multiply authorities in order to
shew that the law is not, as contended for by the plaintiff, that
under all eircumstances a person is liable for damages caused
by water lawfully stored by him on his own premises, which,
through no fault of his, escapes and causes injury.

To establish a liability there must be evidence which would
warrant the jury in finding, and there must also be a finding
by the jury, that there is available to the defendants reasonable
means which they ought to have adopted and which, if adopted,
would have prevented the blowing up of the dam.

The appointment of watchmen by the defendants was, in my
opinion, not a reasonable means which the defendants were
bound to adopt. I am aware of no law which makes it the duty

s
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of the owner of premises to appoint as many men and for so
long a time as may seem necessary in order to prevent a ma-
licious portion of the public from destroying his property, and
that, if he fails to do so, he should then be liable to his neigh-
bours for injury to them caused by the destruction of his pro-
perty. If such were the law, a serious obligation would de-
volve upon every man who erects a structure on his land, for
property makiciously destroyed may in its destruction involve
that of another. . . . The duty, and with it the expense, of
preventing crime, devolves upon the public authorities, not the
private citizens.

I am of opinion that, the destruction of the dam having been
caused by unknown persons, through no fault of the defend-
ants, they are not liable for the injury caused by the escaping
water. Adopting this view, it is not necessary at any length
to analyse the evidence as to whether the deceased was guilty
of contributory negligence. It is sufficient here to say that T
entirely agree with the learned trial Judge that the deceased
did not exercise reasonable care in endeavouring to pass through
a very powerful current of water which had so completely sub-
merged the travelled road that it was impossible for him to
know that it furnished safe footing for his horse.

The appeal, T think, should be dismissed with costs.

MarcH 6TH, 1914,

FRETTS v. LENNOX AND ADDINGTON MUTUAL FIRE
INSURANCE CO.

Fire Insurance—Automobile—Addition to Policy of Words ‘‘Or
Owned by Assured’”—Insurance without Reference to Place
of Storage—Third Statutory Condition—ILicense of In-
surance Company—Confinement to Isolated Risks—Evid-
ence—ILamitation of Amount Recoverable—Buildings not
the Property of Assured—Ewvidence.

Appeal by the defendants from the judgment of the Judge
of the County Court of the County of Frontenac in favour of
the plaintiff for the recovery of $375 and costs.
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The appeal was heard by MuLock, C.J.Ex., Maceg, J.A.,
SuraerLaNp and LEerrcH, JJ.

W. S. Herrington, K.C., for the appellants.

E. G. Porter, K.C., for the plaintiff, the respondent.

The judgment of the Court was delivered by MuLock, C.J.
Ex.:.—The action is on a fire insurance poliey, issued by the de-
fendants on the 23rd March, 1911, whereby they insured the
plaintiff for three years from the 23rd March, 1911, against loss
by fire, to the extent of $500, in respect of an automobile, which
was thereafter, namely, on the 23rd April, 1913, damaged by
fire.

The following are the defendants’ grounds of appeal:—

First, that the automobile is, in the plaintiff’s application
for insurance, described as situate on lots 18 and 19 in the 3rd
concession of the township of Fredericksburg; that the said ap-
plication also described the buildings on the said lands as con-
sisting of ordinary farm buildings and an automobile house,
and that the plaintiff thereby represented to the defendants
that the automobile, when not in use, was being stored in the
said automobile house, whilst, at the time of its being damaged
by fire, it was, and for several weeks had been, stored in a paint
shop and garage in the city of Kingston, and its removal from
the said lands to the said paint shop and garage was a change
material to the risk, within the meaning of the third statutory
condition ; that the plaintiff omitted to notify the defendants in
writing of such change; and that, by reason of such omission, the
policy became void.

Second, that the defendants by their license were not en-
titled to insure other than isolated risks, and that the risk in
question was not one of that kind.

Third, that, by reason of certain terms in the application for

insurance, the plaintiff is not entitled to recover more than 70
per cent. of the loss. '

The application for insurance, as it was originally signed by
the plaintiff, thus refers to the automobile house and auto-
mobile: deseription of the automobile house and automobile,
““automobile house and hen house combined; automoblle in the
storage house or on the road.”’

When the plaintiff received the policy, he was not satisfied
with the reference therein to the automobile, and returned the
pohcy to the defendants; and, to meet his objection, the com-
pany’s board amended the application and the policy by insert-
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ing in the application and in the policy the words ‘‘or owned
by the assured.”’ Thus the description in the application for in-
surance is now in these words: ‘‘automobile in the storage house
or on the road or owned by the assured.”” The plaintiff ac-
cepted the policy as amended, and thereafter paid subsequent
assessments on his premium note given for the policy.

The words of the policy do not, I think, admit of the inter-
pretation sought to be placed upon them on behalf of the defen-
dants. The company insured the automobile ‘‘while in the stor-
age house or on the road or owned by the assured.”” It was
owned by the assured at the time of the fire. The words ‘‘or
owned by the assured,’” deliberately added to the policy, had the
effect of freeing the plaintiff from any obligation to store the
automobile in his own storage house. If it had been intended
that such obligation should still exist, then other words should
have been used—for example, instead of the word ‘‘or,”’ the
word ‘‘whilst.”’

Inasmuch, however, as the two parties deliberately adopted
the precise words added to the application and to the policy, we
are not entitled, I think, to give to them any other than their
fair literal meaning. I, therefore, think that the policy as
amended insured the automobile without reference to where it
might be from time to time. Thus, the plaintiff being entitled
by the wording of the policy to place the automobile where it
was when burnt, the third statutory condition is not applicable
to the facts of the case.

The second objection, that the company by their license must
confine their insurance to isolated risks, must also fail. The
policy was dated and issued on the 23rd March, 1911. TIts alter-
ation was authorised on the 3rd June, 1911. The policy is for
three years, dated from the 23rd March, 1911, and the plaintiff
has paid the three annual premiums payable under the
policy. The alteration relates back to the commencement of the
policy, namely, the 23rd March, 1911. The defendants put in
licenses to do business for three years commencing with the
1st July, 1911, but no license was given in evidence as to the
powers of the company prior to that date.

Thus it “does not appear that the defendants were limited to
effecting isolated risks of insurance when the policy in ques-
tion was issued.

As to the defendants’ contention that at most they are only
liable to an amount not exceeding 70 per cent. of the value of
the property destroyed, the words of the application on which
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the defendants rely are as follows: ‘‘And it is further under-
stood and agreed between the assured and the company that,
where the buildings are not the property of the assured, this
company will in no case pay an amount to exceed 70 per cent.
of the actual cash value on the loss of the property destroyed
or damaged by fire.”” The buildings here referred to are those
mentioned in the application; and, even if the words ‘‘ property
destroyed or damaged by fire’” apply to the automobile, or if
the claim itself applies to the automobile, which was insured at
large, there is no evidence that ‘‘the buildings are not the pro-
perty of the assured;’’ so that the plaintiff’s elaim is not limited
to 70 per cent. of his loss.

For these reasons, I think the appeal should be dismissed
with costs.

MagrcH 6TH, 1914.

HEWITT v. GRAND ORANGE LODGE OF BRITISH
AMERICA.

Life Insurance—Benefit Society—Member—Status at Time of
Death—Annual Payments—Rules of Society—Construction
and Operation —Nonretroactivity — Forfeiture or Suspen-
sion—Want of Notice—Insurance Corporations Act, 1892,
sec. 40 (1)—Insurance Act, R.S.0. 1897 ch. 203, sec. 165—
Action for Imsurance Benefit—Parties—Executors of As-
sured—Proofs of Loss—Wawer.

Appeal by the plaintiff from the judgment of KeLry, J., at
the trial, dismissing the action, which was brought by the
daughter and residuary legatee under the will of James Hewitt,
deceased, to recover the sum of $1,000, the amount of a policy of
insurance or endowment certificate issued to the deceased by the
defendants.

The appeal was heard by MuLock, C.J.Ex., SUTHERLAND,
Larcurorp, and LerrcH, JJ.

A. J. Russell Snow, K.C., for the appellant.

J. A. Worrell, K.C., for the defendants, the respondents.

The judgment of the Court was delivered by SUTHERLAND,
J..— . . . The contention of the defendants is, that, as Hewitt
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was not at the time of his death in ‘‘good standing,’’ he had lost
‘‘all rights and claims upon the benefit fund’’ of the ‘‘Orange
Mutual Benefit Society of British America,”’ established by
the Grand Orange Lodge, and to which the policy or certificate
had reference.

Hewitt had been a member of the Orange Order prior to the
24th January, 1888; and, being then in good standing therein
and desiring to take advantage of the benefits of the Orange
Mutual Benefit Society, made written application for member-
ship. It contained an agreement on his part to be bound by the
rules and regulations then in force or thereafter to be adopted;
and, being accepted, a certificate of membership, dated the 28th
January, 1888, was issued to him containing a similar agree-
ment. 4

Under the rules in force in the Orange Mutual Benefit Society
at the time Hewitt joined, if he withdrew from membership in
the Order, he ceased to be a member of the benefit society, and
in case of death his representatives would be disentitled to any
benefit therefrom: rule 4.

Rules were subsequently passed on the lst February, 1893,
permitting members of the Orange Mutual Benefit Society to
withdraw from the Orange Order and still retain membership
in the Mutual Benefit Society.

The last-mentioned rules were apparently in force in 1901.
It was proved at the trial that in June of that year Hewitt with-
drew from the Orange Association, and the report of his with-
drawal was made by the Lodge of which he was a member to
the Distriet Lodge. It was also proved that at the time of such
withdrawal Hewitt was a member of the Order in good stand-
ing, and received a certificate to that effect. He apparently in-
tended to continue a member of the Orange Mutual Benefit
Society, as he paid regularly the monthly assessments demanded
by the society, and, in addition, a fee of $2 annually in advance
in October of each year, up to the time of his death. Un-
doubtedly he continued to the end to think he was a member of
the benefit society.

The rules were amended in 1906, and I quote from rule 5
part of clause (b): ‘“In the event of a member of the benefit
fund withdrawing from membership in the Orange Association

such member may, by notifying the secretary of the
benefit fund, in writing, of such withdrawal, within one month
from the date thereof, and paying within the same time the sum
of $2 to the benefit fund, and by paying in addition to all other

2—6 0.W.N.
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assessments a similar sum of $2 in advance on the 2nd day of
January in each year after such withdrawal, continue to be a
member of the benefit fund, and he, or in case of his death his
representatives, shall be entitled to the benefits of the fund in
the same manner as if connection with the Orange Association
had been maintained, but the giving of said notice and the mak-
ing of said payments are conditions precedent to his representa-
tives being so entitled to said benefits. Provided that, if such
withdrawal takes place after the 1st day of July in any year, the
amount of the annual fee payable on the 2nd day of January in
the year thereafter shall be $1 instead of $2.”” . . .

Further rules were passed in 1907. In rule 5, clause (b),
there is the following slight change: “Provided that, if such
withdrawal takes place after the 1st day of July in any year,
the amount payable at the time of withdrawal shall be $1.”’

Further rules were put in at the trial, for 1909 and 1911,
which latter are said to be the rules in force at the time of
Hewitt’s death, which occurred on the 19th March, 1912; but
these rules make no changes of importance. .

It is apparent from the reception by the society of his
monthly dues and the annual sum of $2 payable in each year in
October down to the year in which he died, that the Mutual
Benefit Society continued to regard him, up to his death, as a
member thereof. This indeed is also admitted.

The defendants say that it was only after his death that for
the first time they learned that he had withdrawn years before
from the Orange Association- They contend that no notice of the
withdrawal was ever communicated to them by him or by the
original Orange Lodge of which he was a member or by the
District Lodge, to which, as already stated, the notice of his with-
drawal had been communicated.

They also contend that, under secs. 5 and 40 of the rules in
existence in 1901, the annual sums of $2 required to be paid are
different sums; and that, as Hewitt only paid one of these,
namely, that required to be paid in October, and made default
in payment of the other, he forfeited, from the time of the first
default, his right to continue a member, and the right of his
representatives on his death to any advantage under his certi-
ficate.

They contend further that in 1906 he did not give the notice
of withdrawal then required by rule 5, as amended, and did not
pay the withdrawal fee of $2. They also contend that, under
rule 5, it became then clear, if there was doubt before, that a
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second annual fee of $2 was payable in January of each year,
and that Hewitt, failing to pay the same, was in default for
years before his death, and thereby, under rules 9 and 10, for-
feited his right to continue a member, and the right of his repre-
sentatives to assert any claim under his certificate.

I am of the opinion that the very language of rule 5 in the
rules of 1906 shews it to be applicable only to members who
should withdraw after it came into force. I am of opinion,
therefore, that the society, having by its rules in force in 1901
permitted a member in the Orange Order to withdraw therefrom
in an apparently regular and accepted way, and not having
made it clear by sec. 5 of the rules then in force that two annual
sums of $2 were required to be paid, cannot now be heard to say
that, in consequence of Hewitt having failed to pay one of them,
he was not at the time of his death in good standing, and his
representatives can make no claim on the benefit fund. The
society treated him as in good standing down to the time of his
death; and he, no doubt, considered that he was.

On the defendants’ own shewing and admission, the situation
is, that he, in ignorance of the fact, even if it were the fact, that
he was required to pay two annual sums of $2, continued to pay
all other required assessments and make one annual payment for
years after he had withdrawn, when it is plain, as it seems to
me, from that very fact, that, if he had known that another was
required, he would have paid it also, and they continued to re-
ceive from him such assessments and such annual payment of
$2 when it was improper for them to receive them except upon
the assumption that he was still in good standing. All this is
quite inconsistent with the view that the defendants now put
forward, namely, that he made default years before his death,
and, in consequence, was at that time no longer in good stand-
ing, and his representatives disentitled to make any claim upon
the benefit fund. His certificate had not been forfeited and was
apparently a valid and subsisting one at his death.

It is said that before action the defendants were willing to
refund the assessments and annual sum of $2 received from
Hewitt from 1901 to the time of his death. He had, of course,
been paying into the fund for years before that time. Where
each party to a contract has gone on recognising it as valid and
subsisting up to the death of one of the parties, the one in ignor-
ance that he should pay more and the other that it should re-
ceive none of the moneys or else more, it is rather late for the
latter to repudiate the contract in toto.. Instead of offering to
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return the moneys paid since 1901, one would have thought a
fairer proposition, under the circumstances, would have been to
request payment of the additional annual sum of $2 claimed to
have been payable, with or without interest, or with the right
to deduet the same from the $1,000.

The plaintiff also contends that by the statute-law it was,
under the conditions disclosed in the evidence and by-laws,
impossible to forfeit the deceased’s certificate. The Insurance
Corporations Aect, 1892, 55 Vict. ch. 39, sec. 40, sub-sec. (1),
provides as follows: ‘‘No forfeiture or suspension shall be in-
curred by any member of a friendly society or person insured
therein by reason of any default in paying any contribution
or assessment, except such as are payable at fixed dates, until
after notice to the member stating the amount due by him and
apprising him that in case of default of payment by him within
a reasonable time, not being less than thirty days, and at a place
to be specified in such notice, his interest or benefit will be
forfeited or suspended, and until after default has been made
by him in paying his contribution or assessment in accordance
with such notice.”’

By the Insurance Aect of 1897, 60 Viet. ch. 36, seec. 165
(R.8.0. 1897 ch. 203, sec. 165), sec. 40 of the Act of 1892 was
amended from the point where the words ‘‘thirty days’’ appear
therein so as to read as follows: ‘‘to the proper officer to be
specified in such notice, his interest or benefit will be forfeited
or suspended, and until after default has been made by him in
paying his contribution or assessment in accordance with such
notice.”’

The Act of 1897 continued in force down to the time of
Hewitt’s death. In rule 5 of the society’s rules of 1893, in force
at the time that Hewitt withdrew from the Order in 1901, it is,
I think, clear that “‘no fixed date’’ is provided for the annual
payment of the $2 therein mentioned. The defendants’ argu-
ment is, that it may be or must be inferred that the expression
“‘shall pay annually in advance the sum of $2 in addition to his
assessments,”’ meant pay annually in advance either from the
date of withdrawal or from the lst January next following.
But neither is fixed as the date; no date is fixed.

From 1901 until 1906, therefore, it is clear that, even if the
sum of $2 was additional to that provided to be paid under
rule 40, and Hewitt failed to pay it, no forfeiture or suspension
would ensue without notice. It is, of course, not pretended that
he received any such notice.

A
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" But, when the society amended its rules in 1906, anq made
the date for payment of the $2 a fixed one, was the result, in case
Hewitt failed to pay as he did, that such failure brought about
a forfeiture of his certificate?

It is clear that he did not know that such annual payment
was to be made at all. He had not been asked to pay it before,
although the defendants now contend that it had been pay-
able before. He was not asked in or after 1906 to pay it. No
intimation was given to him that in consequence of such rule,
and his non-payment thereunder, his certificate had been or
would be forfeited. Even though he had agreed to be bound
by rules which might be subsequently adopted, his contractual
rights could not be so seriously affected without it being in-
‘cumbent upon the society to shew that he had received from it
notice of the coming into force of rules bringing about such a
result. There is no absolute evidence that he ever did receive even
a copy of the rules. The evidence as to sending copies thereof
to all members in 1906 is of a general character. If we can
infer anything from Hewitt’s course of conduct after 1906, it is
clear that he either did not receive the rules, which is most
probable, or did not appreciate their alleged applicability to his
case. ;

[Reference to Maxwell on Statutes, 4th ed. (1905), p. 323.]

"I am of opinion that rule No. 5, as amended in 1906, cannot
be said to have applied to Hewitt or to have a retroactive effect
on his contract with the society. But, in any event, I think that,
before the society could contend that he was bound thereby to
such an extent as to enable them to forfeit his certificate, it
must be incumbent upon them to shew clearly that the section in
question does apply to him, and that he had received notice of
its coming into force.

I am of opinion that the judgment should be set aside. The
trial Judge has indicated in his judgment what may well be
done in case the defendants still put forward the contention that
proofs have not been supplied in the terms of the contract, or
that the proper parties, namely, the executors of the testator,
are not before the Court to receive the moneys claimed. The
defendants have been repudiating liability altogether, and in
that view would appear to have waived the necessity on the
part of the plaintiff to furnish proofs in strict accordance with
the contract, when, if furnished, the defendants would still
resist payment on the other grounds indicated.

It is, T understand, contended on behalf of the plaintiff that
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strict compliance with the necessary proofs could not be made
owing to the defendants refusing to give a certificate to the effect
that the deceased was in good standing at the time of his death.
Any necessary amendments may be made and the time extended
for putting in further proofs, if required.

There will be judgment for the plaintiff, or the executors if
they consent to be added as plaintiffs, for the amount claimed,
with suitable interest and costs, or, if the executors decline, they
may be added as defendants, and payment made to them.

Appeal allowed.

‘HIGH COURT DIVISION.
LATCHFORD, J., IN CHAMBERS. MarcH 28D, 1914.

BAIN v. UNIVERSITY ESTATES LIMITED AND
FARROW.

CONNOR v. WEST RYDALL LIMITED AND FARROW.

Writ of Summons—Service on Defendants out of Jurisdiction
—One Defendant in Jurisdiction—Proper Parties—Rule

95 (Conditional Appearance—Rule 48.

Appeals by the plaintiffs in the two actions from orders of
the Master in Chambers permitting the defendant corporations
to withdraw the ordinary appearances they had entered in the
actions after service upon them out of the jurisdiction of con-
current writs of summons, under an order of a Local Judge of
the Supreme Court of Ontario, and allowing them to substitute
therefor conditional appearances, under Rule 48.

A. B. Cunningham, for the plaintiffs.
Grayson Smith, for the defendant corporations.
NEE,

Liarcrrorp, J.:—The appeals were argued together. There
is no substantial difference between the two cases as to the point
now involved. In both, statements of claim had been filed and
served; and in one, the statement of defence. In the other,
the defence was due when the motions for the orders appealed
against were made.
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The writ in each case states that the plaintiff’s claim is to
set aside an agreement for the purchase and sale of lands situ-
ate in the Provinee of Manitoba, and to recover from the de-
fendants moneys paid to them by the plaintiff. Each agree-
ment is alleged to have been made with the land company
through the fraud and misrepresentation of the defendants, i.e.,
the land company and Farrow, who is resident in Toronto.

Inadvertence is stated to have led to the entry of the appear-
ances. To ascertain what that inadvertence was—the material
being silent on the point—a reference to the Rule under which &
conditional appearance can be entered may be illuminating.

Rule 48 provides that where a defendant desires to contend
that an order for service out of Ontario could not properly be
made, a conditional appearance may be entered by leave. This
Rule embodies the former Con. Rule 173 and the form of
conditional appearance: Holmested & Langton’s Judicature
Aect, Form 105.

The only inadvertence, therefore, was, that the defendant
companies did not appear in a way which would enable them to
contend that the order for service out of the jurisdiction could
not properly be made.

The question of jurisdiction is the only question that can be
opened up if the orders of the learned Master are allowed to
stand. It was squarely raised before me and can better be dis-
posed of now than at a subsequent time.

Under Rule 25, “‘service out of Ontario of a writ of sum-
mons . . . may be allowed wherever . . . (g) a person
out of Ontario is a necessary or proper party to an action pro-
perly brought against another person duly served within On-
tario.”’

Each action was properly brought against a person other
than the land company, and that person—Farrow—was duly
served within Ontario.

Farrow acted for principals not resident or having any office
or property, so far as appears, in this Province. His aects,
however, were for the benefit of such principals, who, directly
or through Farrow, received the money which the plaintiffs now
seek to recover from them and him.

They are, I think, necessary as well as proper parties. Quite
obviously, upon the facts disclosed, they are either one or the
other. The Court therefore has jurisdiction. No useful pur-
pose can be served by the orders appealed from, while they
render uncertain and embarrassing the position of the plaintiff
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in each case. As my brother Middleton said in Standard Cou-
struetion Co. v. Wallberg (1910), 20 O.L.R. 646, at p. 649,
when a case is shewn within the Rule—then Con. Rule 162 (g),
identical with Rule 25 (g)—there is no reason why a condi-
tional appearance should be entered.

That case is still an authority, the Rule on which it was
rendered remaining unchanged in the revision.

Accordingly, I reverse the orders appealed from. The costs
in each case to be to the plaintiff in any event of the action.

BRITTON, J. MarcH 2ND, 1914.

FORT WILLIAM COMMERCIAL CHAMBERS LIMITED v.
BRADEN.

Company—~Shares—Subscription for— Conditions — Allotment
— Acceptance—Subscriber Acting as Director—Payment of
First Call — Approbation of Contract — Subsequent Repu-
diation—Untenable Grounds — Misrepresentations — Ab-
sence of Fraud—Knowledge of Subscriber—F ormalities—
Waiver—Prospectus—Companies Act, T Edw. VII. ch. 34,
sec. 95—2 Geo. V. ch. 31—Organisation of Company—
Action for Calls—“Commence any Business”’—Sec. 112—
Interest—Counterclaim.

The plaintiff company, incorporated under the Ontario Com-
panies Act, sued the defendant, who was a broker at Fort
William, for calls upon 100 shares of stock, alleged to have
been subseribed for by and allotted to the defendant. The de-
fendant paid the first call, but refused to pay the second, third,
and fourth calls of ten per cent. each.

The defendant made a general denial of liability. He denied
the incorporation of the company; denied that any shares were
allotted to him; and disputed the validity of the calls. He also
alleged misrepresentations, and said that, if he subseribed for
or promised to take stock, it was upon the express condition
that, if the company was unable to obtain subseriptions for
stock to an amount sufficient to pay for lots to be purchased
from McKellar Brothers, there was to be no liability. Other
special conditions were set out in the statement of defence,
and a special reply to all these was made by the company.

DA e ﬂw,ﬁi~ m
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The action was tried at Port Arthur, without a jury.
C. A. Moss and J. E. Swinburne, for the plaintiff company.
W. F. Langworthy, K.C., for the defendant.

BriTTON, J.:— . . . Those of the citizens of Fort William
who were desirous of having this company formed—the pro-
moters, of whom the defendant was one—on or about the 4th
June, 1912, entered into an agreement, in writing and under
seal, to take stock in the company then to be formed; and by
this agreement the defendant was bound to take 100 shares. The
agreement is as follows: ‘‘We, the undersigned, hereby coven-
ant and agree each with the other to subseribe for and take
shares of the capital stock of a company to be incorporated
and known as ‘The Fort William Grain Exchange Limited,” or
otherwise, as may be agreed upon, for the purpose of erecting
a grain exchange, sample market, and office building in the city of
Fort William, and aequiring the site therefor, at a cost of not
more than $500,000, to the par value of the amount set opposite
our respective names, and to pay for the same in five equal
instalments as follows: one-fifth cash, and the balance in four
equal instalments, payable within three, six, nine, and twelve
months, respectively, from the 1st day of July, 1912. This is
upon condition that the Dominion Grain Commission agrees
to rent two floors of the said building.”” This was signed
and sealed by the defendant and a number of others.

Pursuant to what was agreed upon, application for incor-
poration was made, and the plaintiff company was incorporated
under the Companies Act, 1907, by letters patent dated the
29th July, 1912,

Many of the promoters signed a formal application for
shares, and their acknowledgment of allotment of these shares.
The defendant signed the following:—

“To the Fort William Commercial Chambers Limited and
the Provisional Directors thereof.

“I hereby apply for and agree to take 100 shares in the
Fort William Commercial Chambers Limited or such smaller
number as may be allotted to me.

“Dated at Fort William this 29th day of July, 1912.

‘““M. H. Braden.

“I hereby acknowledge having received notice from the
Fort William Commercial Chambers Limited that 100 shares in
the said company have been allotted to me, in accordance with
my application.

‘M. H. Braden.”’
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Then a document was drawn up, and signed, so far as ap-
pears, by all the then stockholders, including the defendant:—
«“Fort William Commercial Chambers Limited.
¢“We, the undersigned, the provisional directors, incorpo-
rators, and all the subseribers to the stock of the Fort William

Commercial Chambers Limited . . . do hereby waive
notice of the time, place, and purpose of the first meeting of
the stockholders of the said company, apididofix . o the

time and place of the first meeting of the incorporators, pro-
visional directors, and subscribers to the stock of said company.

<« And we do hereby waive all the requirements of the stat-
utes as to the notice of this meeting, and the publication thereof;
and we do consent to the transaction of such business as may
come before said meeting.

““Dated this 29th day of July, 1912.”

Tt was signed by the defendant, by Perry and Dean, and
about thirty others.

Pursuant to that agreement, the provisional directors met
on the 2nd August, 1912, at the time and place appointed, and
proceeded to allotment. The defendant had agreed to take 100
shares of stock, which were allotted to him. All the stock sub-
seribed for was allotted.

After the meeting of the provisional directors was over, a
meeting of shareholders was held. That was the first meeting
of shareholders and was to be considered as the statutory meet-
ing. All the requirements of the statute in regard to that meet-
ing were expressly waived. X

The defendant was present at that meeting of shareholders,
and he allowed his name to be put in nomination for director,
and upon a ballot being taken he was elected as director.

Immediately after the adjournment of the shareholders’
meeting, a directors’ meeting was held. The defendant took
part—an active part—in the proceedings, moving and second-
ing resolutions. He seconded the passing of a by-law authoris-
ing an agreement with the MecKellars, and he was present and
assented to other important business being transacted.

A formal notice to the defendant of allotment was sent to
him on the 2nd August, 1912.

On the 30th July, 1912, the defendant signed, as director,
two important agreements

The defendant attended a meeting of the directors on the
3rd August, and seconded the resolution making the call of
21/, per cent. upon the stock. Notice of this call was sent out,




FORT WILLIAM COMMERCIAL CHAMBERS LTD. v. BRADEN. 27

and the defendant subsequently paid the 214, per cent. on the
$10,000. . . .

The defendant did mnot attempt to withdraw until the 10th
April, 1913. In the defendant’s letter he does not allege any
misrepresentation of any existing faets, but his complaint was
that the directors had gone beyond what was their intention or
beyond their statement of intention.

In any such undertaking the directors must necessarily be
at liberty from time to time to change their plans, for all of
which they are responsible to the shareholders; but this is no
ground for any shareholder to repudiate and refuse to pay for
his shares.

The defendant represented himself to others as a share-
holder; and, so far as appears, a fair inference would be that,
by his so representing and so acting, others who perhaps would
not have become shareholders did so in this.

The defendant, as it seems to me, has waived any formalities
in reference to this stock. The calls were properly made; the
defendant had notice of these calls; he not only signed the
agreement that he would take the shares, but he signed in the
books of the company an undertaking to accept the shares if
they were allotted to him, and they were so allotted.

As to misrepresentation, that is a question of fact. I find
there was no misrepresentation. . . . This case is entirely
free from the slightest suspicion of fraud. . . . Ifind
that ‘‘there was no misrepresentation of an existing fact or an
existing intention.”” It seems to me quite impossible that the
defendant wholly or in any material respect relied upon the
representation of any one. He had as full and complete know-
ledge of what had been done, and what was intended, as any
one of those who promised to subscribe or did subseribe for
shares.

‘Want of prospectus. The Act in force when this company
was incorporated was 7 Edw. VII. ch. 34 (1907, 0.), sec. 95 of
which defines ‘‘prospectus.’’ It is practically an invitation or
offering to the public for subscription or purchase shares or
debentures or other securities of the company. There was not
in this case, when the defendant became a shareholder or sub-
seriber for shares, if he ever became such, any invitation to the
public to subseribe for shares, or any offering of shares within
the meaning of the Act. The object of the Act was to protect
the public—not to protect a promoter or an original subseriber
for stock. I am of opinion that the objection of want of pro-
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spectus is not open to the defendant. If a prospectus in this case
was necessary, the defendant is one of those to blame for
not having one issued and filed. To allow it as a defence in this
action would be allowing the defendant to take advantage of
his own wrong.

Then, by 2 Geo. V. eh. 81 (1912), part VIL is made to
apply to every company whether formed before or after the
passing of that Aect. The defendant contends that the Act
applies; if so, the objection of want of prospectus cannot be
taken unless taken within ten days after notice of allotment: sec.
99, sub-sec. 4. The notice of allotment to the defendant was on
the 2nd August, 1912. Objections were not formally taken
until in this action. The allotment was on the 29th July,
1912, and the defendant waived all objections to this. The de-
fendant’s attempted withdrawal was not until 1913.

Allotment. I am of opinion that the allotment, in view of
the defendant’s waiver and consent, must be considered legal
and binding upon him. The meeting of the 2nd August, 1912,
was a statutory meeting. Even if the defendant had the right
to treat his subseription for stock as voidable, that right expired
in one month after the statutory meeting.

The notice to the defendant of allotment to him was sent on
the 2nd August,- 1912. A call was made upon all shares of
214, per cent., and on the 23rd August, 1912, the defendant paid
the 214 per cent., for which he counterclaims in this action. An
irregular allotment renders a contract for shares voidable only:
some steps should have been taken by the defendant to reseind ;
but, instead of that, the defendant validated the allotment by
his writing and by general acquiescence and by payment of the
first call.

At the time of the formation of this company, and after,
during all the time when the defendant was acting, and when
business of the company was being done, the company, as be-
tween it and the non-paying original shareholders, must be
treated as a private company.

The case of Purse v. (Gowganda Queen Mines Limited, 1
0.W.N. 420, 1033, 15 O.W.R. 287, 16 O.W.R. 596, is in point in
the plaintiff company’s favour.

The case for the plaintiff has not been met by the defendant.
1f the section of the Act of 1912 in reference to commencement
of business (sec. 112) is applicable to this case, I am of opinion
that suing for calls upon unpaid stock is not commencing busi-
ness within the meaning of the Act.
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The company has been organised.

The plaintiff company is entitled to judgment for $3,140.69,
being for second, third, and fourth calls of $1,000 each upon
100 shares of stock, and interest. :

There will be a declaration that the defendant is a share-
holder in the plaintiff company to the amount of 100 shares,
and that he is liable for the unpaid calls made since the com-
mencement of this action and interest thereon, and that he is
liable, too, for the unpaid balance of the said stock as the same
has been or may be called.

The judgment will be with costs. The counterclaim will be
dismissed with costs.

MIDDLETON; J. MarcH 3rp, 1914,
Re MAY.

Will—Construction—=@Gift to Widow for Life of Rents of Real
Estate—Sale and Division of Proceeds between Children
at Death of Widow—Life-tenancy—Lands Subject to Mort-
gage—Deduction from Rents of Interest and Taxes—Power
of Executors to Sell—Outgoings of one Property Exceeding
Income—Payment of Excess by Widow—Claim for Repay-
ment to her. ;

Motion by the executors of one May, deceased, for an order
determining two questions arising upon the construction of his
will, after the death of his widow.

J. R. L. Starr, K.C., for the executors.

J. A. Macintosh, for the executrix of the widow.

E. C. Cattanach, for the Official Guardian, representing the
infants.

MippLETON, J. :—The testator directed that all rents from his
real estate should be paid to his wife for life, and on her death
the lands should be sold, and the proceeds divided between his
children. The wife is now dead.

The lands of the deceased were subject to mortgages. That
on Winchester street yielded a gross rental of $3,787, net
$2,653.61; Parliament street lands yielded only $340, while in-
terest and taxes amounted to $1,326.44. The widow has paid the
deficit, $986.44, out of the Winchester street rents.
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Two questions are raised. The executrix of the widow con-
tends that the widow was entitled to the gross rental, without
any deduction for taxes, ete., or for interest.

The gift to her of the rent makes her a life-tenant, and she
must bear the burden properly incident to her life estate—
including the payments in question. No intention is here shewn
to exonerate the lands from the debt charged on them by the
mortgage ; indeed, the contrary intention is clearly indicated, as
the lands might be sold by the executors, and in that case, the
will provides, the mortgage is to be paid out of the proceeds,
and the widow is to receive the interest on the balance only.

Then the argument is made that the outgoings of the Par-
liament street property exceeded the income, and so the widow’s
estate should be repaid this excess. I do not think so. The
life estate was given in all the testator’s property, and the
widow was not given the right to pick and choose. She must
take the fat with the lean—the bitter with the sweet; she ac-
cepted the devise, and must bear all the burden.

The case is not at all like In re Cameron, 2 O.L.R. 756.
There was a duty to realise, but realisation was delayed in the
interest of the remaindermen, and this was not allowed to
be at the expense of the life-tenant. Here there was not any
duty to sell till the termination of the life estate.

The contentions put forward by the representative of the
widow fail.

(losts may be paid out of the estate.

MIDDLETON, . MarcH 4TH, 1914.
Re GAULIN AND CITY OF OTTAWA.

Municipal Corporation—By-law Providing for Submission of
Scheme for Water Supply to Vote of Electors—Municipal
Act, sec. 398, sub-sec. 10—Form of Ballot—Prevention of
Fair Expression of Wishes of Electorate—Order Quashing
By-law.

Motion to quash a by-law of the City of Ottawa.

W. N. Tilley, for the applicant.
(. F. Henderson, K.C., and F. B. Proctor, for the Corpor-

ation of the City of Ottawa.

——
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MmbLETON, J.:—The Municipality of the City of Ottawa,
being face to face with difficulty in obtaining an adequate water
supply, the municipal council desired to obtain the opinion of
the electorate as to the scheme which had commended itself to
the council. The by-law in question is passed in supposed pur-
suance of the powers afforded by the Municipal Act, sec. 398,
sub-sec. 10, which permits the passing of a by-law ‘‘for sub-
mitting to the vote of the electors any municipal question not
specifically authorised by law to be submitted.”” The provisions
of the Act and the forms provided indicate that the intention of
the Legislature in permitting this reference to the electors was,
that the question should be submitted in such a form as to permit
of an answer, “‘Yea’’ or ‘‘Nay.”” No doubt, several questions
may be submitted at the same time, but they must be submitted
independently, so that each elector may have the opportunity of
expressing his opinion upon each question submitted.

The by-law in question is not within what is permitted by
the Municipal Aet, because it is an endeavour, by the substitu-
tion of a tricky and adroitly drawn question, practically to pre-
clude any true expression of the views of electors upon the ques-
tion proposed to be submitted.

I would not interfere with the municipal action for any mere
irregularity, but I think it is my duty to interfere when what is
proposed will have the effect of preventing any fair expression
of the wishes of the electorate from being obtained.

What has been done in the proposed submission is, to provide
a ballot which, instead of containing two compartments in which
the elector may place his cross as indicating an affirmative or
negative answer—which is what is contemplated by the Muni-
cipal Act—divides the affirmative section into five sub-heads, one
for each of the suggested schemes. The voter is then told that
if he is opposed to all these, or to any change, he should mark
his ballot in the negative. If he approves of any of these
schemes, he is to place his mark opposite the scheme of his choice.

Manifestly there are two distinet matters to be determined
by the vote: first, do the ratepayers desire the adoption of any
scheme changing the present condition of affairs? and,
_ secondly, if so, what scheme do they desire?

Two by-laws, proposing different schemes, have already been
submitted to the ratepayers. In round figures, each received an
affirmativé vote of 1,000 and a negative vote of 5,000.

These questions are to be submitted, not to the ratepayers,
but to the electors; and it is admitted that a large number of
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electors desire to negative any change. One of the schemes pro-
posed is said to involve a very heavy expenditure as compared
with the others suggested. It may be that the merits of this
scheme so outweigh the disadvantage of the expense that it
ought to be adopted ; but it is safe to say that many of those who
vote on the negative as to change, would vote in favour of one
of the less expensive schemes as against the more expensive one.
‘What is sought is to stifle such a vote.

To illustrate the way in which the matter may work out,
assume that 20,000 votes are cast; 9,999 being against any
change and 10,001 in favour of a change. It can then be said
that there is a majority in favour of the change. But the vice
of the proposed ballot is, that the 9,999 who vote against any
change are prevented from expressing any preference amongst
the competing schemes, assuming that a change is to be made.

It may be that half of the 10,000 voting in favour of change
will vote for the more expensive scheme ; the remaining vote may
be equally divided between the four cheaper schemes. It will
then be said that that scheme is favoured by four times as many
voters as any of the others. It would be quite conceivable that
9,999 would have voted in favour of one of the less expensive
schemes. In that event, the majority against the expensive
scheme would be as three to one.

I give this illustration to shew that the by-law is not quashed
upon any narrow or technical ground, but because it appears
to be an attempt to stifle the free expression of the opinion of the
electors rather than to obtain if.

BrirToN, J. MarcH 5TH, 1914
Re MeKENZIE AND VILLAGE OF TEESWATER.

Municipal Corporation— By-law Authorising Conveyance of
Public Square to Public Library Board for Library Build-
ing Site — Powers of Corporation—58 Vict. ch. 88(0.)—-
Conveyance to Board—Public Libraries Act, 9 Edw. VII.
ch. 80, secs. 8, 12.

Motion by a ratepayer for an order quashing a by-law passed
by the Council of the Village of Teeswater.

(. H. Kilmer, K.C., for the applicant.
W. Proudfoot, K.C., for the village corporation.
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BrrrroN, J.:—The by-law now attacked enacts that the Cor-
poration of the Village of Teeswater do grant and convey to the
Teeswater Public . Library Board part of the parcel of land
known as ‘‘Edmund square’’ in the village, for the ‘‘purpose of
a site for a public library building.”” The by-law was passed on
the 23rd January, 1914, and, apparently on the same day, the
conveyance authorised by the by-law was executed and reg-
istered in the registry office for the county of Bruce. The title
to the land in question now stands in the name of the Publie
Library Board.

An authority for the by-law, and, as alleged by the appli-
cant, the only pretence of authority, is the Ontario statute of
58 Viet. ch. 88 (1895), and the provisions of that Aet are cor-
rectly set out in the preamble of the by-law. Of the objections
taken to the by-law, the only one necessary to be specially con-
sidered on this application is the one raised by the question:
Can the Corporation of the Village of Teeswater enact such
a by-law as the one attacked, and, pursuant to it, convey the land
directly to the Teeswater Public Library Board, or will it be
necessary that the village corporation make an actual sale of the
land, and, so far as relates to the ‘“purpose of a publie library,”’
deal only with ‘‘the money realised.’”” The preamble of the Aect
shews how the village became the owner of Edmund square.
Section 1 enacts: ‘‘The Corporation of the Village of Teeswater
may pass a by-law or by-laws for leasing or selling such portions
of the said land as they may not require for the purposes of a
market square or other public purpose, and may by such by-
law or by-laws authorise the leasing or sale of the same, in one
or more parcels, and either by public auction, tender, or private
contract, and on such conditions as to the said corporation may
seem proper.”’ Section 5: ‘“The moneys realised from such
leases or sales shall be applied to payment of compensation to
persons whose properties front on said square, and to the costs
of and in connection with the application for this Act, and the
balance thereof shall be applied to the purchase of a park or
fair ground, either jointly with any other municipality or muni-
cipalities or otherwise or for the purpose of a publie library, as
the Corporation of the said Village of Teeswater shall direet,
but no lessee or purchaser shall be bound to see to the applica-
tion of any such moneys.”’ Section 6: ‘It shall not be necessary
to obtain the consent of the electors of the said town to the pass-
ing of any by-law under this Act, or to observe the formalities
in relation thereto prescribed by the Conmsolidated Municipal
Act, 1892, or any Act amending the same.’’

3—6 o.w.N,
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Part of this square was sold in 1896 or prior thereto. ‘Out
of the proceeds were paid all the costs of the application for and
obtaining the special Aect, and all compensation to those having
land fronting on the square was paid, so the way was cleared
for getting a site and the erection of a building for a public
library, if the corporation would assist. As the Public Library
Board desired a site for the library building, and as the land
was unproductive, and not wanted by the village, and was suit-
able for the library building, the corporation took the short
cut of passing the by-law and conveying the land directly to
the Public Library Board. No harm has been done. The council
acted in perfect good faith, and their work should not be inter-
fered with unless want of jurisdietion is perfectly clear.

See Parsons v. City of London, 25 O.L.R. 173; Phillips v.
City of Belleville, 11 O.L.R. 256.

What is set out in the affidavit of the applicant has little to
do with the question for my decision, but some of the applicant’s
statements are denied by Farquharson, the Clerk of the Corpor-
ation of Teeswater. Mr. Farquharson states that the whole of
the purchase-price of the land purchased under by-law No. 10
of 1896 was paid from the proceeds of debentures issued and
sold. That being the case, it cannot be said that any part of
the proceeds of the sale of the remainder of Edmund square is
held for the payment of the three remaining unpaid debentures
of $60 each. No illegality or irregularity appears in the estab-
lishment of the public library in Teeswater. The fact of the
petition being presented to the council by many electors has no
bearing upon the case, but even that is explained by Mr.
Farquharson.

The intention of the members of the council in 1896, as ex-
pressed in the by-law No. 10, cannot bind the ecouncil of 1914.

Section 12 of the Public Libraries Act, 9 Edw. VII. ch. 80
(1909), is not contravened by a conveyance of this property to
the Public Library Board. The levy of half a mill or three-
* quarters of a mill in each year is in no way affected by a special
grant or conveyance of property owned by the village to the
Publie Library Board.

Section 8 of the last-recited Act places no difficulty in the
way of the Public Library Board accepting this land. By sub-
sec. 1 of sec. 8, the Board must procure, erect, or rent the neces-
sary bulldlngﬂ, sub-sec. 2 restricts the amount in any one year
to $2,000 without the consent of the council. The conveyance to |
the Public Library Board implies the consent of the couneil, if
that were necessary.
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By sub-sec. 5 of sec. 12, the council may issue public library
debentures for the purpose of acquiring a site, ete.

Ottawa Electric Light Co. v. City of Ottawa, 12 O.L.R.
290, comes nearer to supporting this motion than any case I can
find. But that case seems to me distinguishable from this case.
The special Act authorised the production of electricity for
motive power, ete. The by-law there attacked attempted to
authorise an agreement to supply. One of the main objects of
that Act was the production—the manufacture in Ottawa. The
production there involved large outlays for plant, wages, ete.—
a very different thing from purchasing electricity produced
elsewhere. :

Here the only thing sought was to procure a site—that the
Public Library Board was entitled to, and the corporation of
the village bound in some way to furnish. The objection is not
what was done, but to the way it was done. Under all the cir-
cumstances, the by-law should not be quashed.

Application dismissed with costs.

MIDDLETON, J. Marcu 7tH, 1914.
Re FAIRCHILD.

Will—Construction—Provision for Daughter— ‘ Home with her
Mother’’ while Unmarried—Death of Mother—Termination
of Life Estate.

Originating notice to determine the question of the rights of
Sarah Jane Butler under the will of the late Peter Fairchild.

J. Harley, K.C., for the executors.
M. W. McEwen, for Sarah Jane Butler.

MmprLeToN, J.:—The late Peter Fairchild, who died about
nineteen years ago, by his will, made not long before his death,
gave his farm to his son Peter M. Fairchild, subject to the right
of his widow ‘‘to have a home where she now resides in the old
homestead while she lives, and she is to draw her thirds while
she lives from the estate for her support.”’ This is followed by
the provision in favour of the daughter Sarah Jane which gives
rise to the present application: ““And T also direct that my
danghter Sarah shall have a home with her mother so long as
she does not marry again.’’

.




36 THE ONTARIO WEEKLY NOTES.

Sarah had been married, but her husband had deserted her.
She and her infant children were, at the time of the testator’s
death, living as part of the household. After his death she con-
tinued to live upon the property during the lifetime of the
widow. Upon the widow’s death, Sarah still remained as house-
keeper for her brother Peter M. Fairchild, who never married.

Peter M. Fairchild died on the 28th November, 1913. By
his will he gave a farm to his sister Sarah and one of her sons,
subject to payment of a legacy to the other of her sons. The
rest of his estate, after payment of certain legacies, he directed
to be realised and divided among his sisters, nephews and nieces,
share and share alike.

Notwithstanding the provision made for Sarah under her
brother’s will, she claims to be entitled to a home upon the old
homestead under the will of her father.

This claim is, I think, untenable. What she is given by that
will is a right to a home with her mother. The mother has been
given practically a life estate in the homestead, and the testator
then gives to his daughter the right to remain with the mother
on the old homestead during the mother’s life. Upon the term-
ination of that life estate her rights came to an end. During her
brother’s lifetime she remained upon the property, but that was
a matter of arrangement with him, and the brother seems to have
very fairly provided for her by giving to her and her children
the farm mentioned in his will, in addition to a share in his
estate.

It should be declared that any interest given to Sarah Jane
Butler under the will of the late Peter Fairchild came to an end

upon the death of his widow, and she has now no claim upon the

land under his will.
Costs out of the estate.

MiprETON, J. Marcu TrH, 1914,
Re ROCQUE.

Will—Construction—Residuary Bequest—Division of Residue
among three Children and one Grandchild—One of the
Children Dead at Date of Will—Intestacy as to one-fourth
of Residue.

Motion to determine a question arising on the construction of

the will of Margaret Jane Rocque, deceased.
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E. Coatsworth, K.C., for the executors.

J. R. Meredith, for the infant children of Catharine A.
Rocque.

R. Nesbitt, for the adult children.

MipbLETON, J.:—By her will, dated the 12th August, 1911,
the testatrix, who died on the 31st December, 1913, gave $1,000
to be divided between the children of her daughter Catharine,
reciting that she had already given $1,000 to her said daughter.
After making certain other provisions for other children, she
provided that the residue of her estate be divided into four equal
parts: between her executor (a grandson) and her said three
children. The ‘‘said three children’’ are her two sons and her
daughter Catharine.

(‘atharine had died on the 7th March, 1906, more than five
years before the making of the will. The conveyancer had evi-
dently failed to apprehend the situation, and in some way was
at cross purposes with the testatrix.

It appears to me that I must take the will as it reads, and
that I am not at liberty to guess what the testatrix would have
done if her attention had been drawn to the matter. It may be
that the testatrix did not intend to give to the children of
Catharine more than $1,000, and that she intended that the
residue should be divided equally between the executor and her
sons, and that the error is in the enumeration; or it may be that
she intended to direct that the share which would have come to
Catharine if she had been alive should be divided among her
children. The will gives no key, and I must take it as it stands.
The executor and the sons are each given a fourth of the residue.
The gift to Catharine cannot take effect, because she was then
dead. There is no gift to Catharine’s children; therefore, there
is an intestacy as to this fourth.

The costs of all parties may come out of the estate.

MIDDLETON, oJ. MarcH TrH, 1914.
Re DORAN.
Will—Construction—Devise—Iafe Estate—Vested Remainder—

Death of Remainderman—Direction for Conversion—Right

of Heirs to Take in Specie.

Motion to determine certain questions arising on the will of
John Doran, deceased.
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J. Harley, K.C., for Esther Ann Foree.
M. W. McEwen, for her husbhand.
A. E. Watts, K.C., for the executors.

MmpreTON, J.:—John Doran died on the 2nd August, 1895,
having first made his will, dated the 23rd July, 1884, by which
he devised certain lands to his daughter Esther Ann Force for
life,.free from the control of her husband. Upon the death of
the daughter, he directed the lands to be sold and the proceeds
to be divided among his brothers. By a codieil to the will, dated
the 11th April, 1898, made after the birth of the only child born
to Mrs. Force, the testator directed his executors to hold the
land, after the death of his daughter, in trust for the child or
children of her then present or any future marriage, and that,
after the sale, the executors should apply the income towards
the maintenance of the children, dividing the proceeds when the
youngest child attains twenty-one, if more than one, and hand-
ing over the proceeds to the child on its attaining majority, if
there is only one.

“The child died when fourteen years old, on the 25th October,
1899. I think the interest was vested in the child, and upon its
death its father and mother took as its heirs. There is no need
for the conversion of the remainder, and they may take it in
specie.

The costs of all parties may come out of the estate.

MimbpreTON, .J. MarcH TrH, 1914,
GAULIN v. CITY OF OTTAWA.

Municipal Corporation—Submission of Question to Vote of
Electors—Municipal Act, sec. 398(10)—Proceeding Previ-
ously Determined to be Illegal—Injunction—Motion for

Judgment.

Motion for an interim injunction restraining the defendants,
the Corporation of the City of Ottawa, from submitting to the
vote of the electors a certain question, referred to in Re Gaulin
and City of Ottawa, ante 30.

W. N. Tilley, for the plaintiff.
H. M. Mowat, K.C., for the defendants.

st
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MiDDLETON, J.:—A by-law of the defendants for the taking
of a certain vote has been quashed, but the defendants intend
nevertheless to go on and take the vote, apparently upon the
theory that a vote may be taken by a municipality without a by-
law so directing.

Prior to the passing of the statute now see. 398(10) of the
Municipal Act, the right to submit any question to the elector-
ate was by no means clear. See Helm v. Town of Port Hope,
22 Gr. 273; Davies v. City of Toronto, 15 O.R. 33; Dalby v. City
of Toronto, 17 O.R. 554 ; King v. City of Toronto, 5 O.L.R. 163.

The statute was passed for the express purpose of defining
the conditions under which a vote on any municipal question
may be taken. It has been held that this vote is something
quite outside of what is permitted by the Act and is not in con-
formity with its provisions. It follows as a matter of course
that an injunction must now be awarded to restrain a proceed-
ing already determined to be illegal.

As this injunction determines all that is involved in the
action, this motion should be turned into a motion for judgment,
and the order should be framed accordingly.

The plaintiff is entitled to his costs.

FEHRENBACK V. GRAUEL—LENNOX, J.—MARCH 2.

Vendor and Purchaser—Agreement for Sale of Land—
Action for Instalment of Purchase-money—Ability of Vendor to
Convey—Right to Rescission—Damages—Limitation of—Abate-
ment of Purchase-money—Application of Payment—Costs.]—
Action to recover $3,330 and interest, money alleged to be due
by the defendant under an agreement for the sale of land. The
learned Judge said that the plaintiff acted in good faith, and,
when he entered into the contract, was justified in believing
that by the time the defendant became entitled to a deed he
(the plaintiff) would be in a position to convey. The recitals in
the agreement were sufficient to give notice to the defendant of
the chain of assignments leading to the plaintiff; and the de-
fendant was aware of the arrangement with one Zettle. There
was no obligation upon the plaintiff to convey until the de-
fendant paid in full; and the defendant was not entitled to dam-
ages. At most, if he had elected to rescind, he would be entitled
only to the expense of investigating the title and preparation of
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the conveyance: Bain v. Fothergill (1874), L.R. 7 H.L. 158;
Gas light and Coke Co. v. Towse (1887), 35 Ch.D. 519 ; Ontario
Asphalt Block Co. v. Montreuil (1913), 4 vO.W.N. 1474, 5
O.W.N. 289, 29 O.L.R. 534. The defendant appeared to have
been allowed $200, and in adjusting the accounts it must be
made clear that he has the benefit of an abatement to this ex-
tent as of the date of a certain cheque for $7,290. The defend-
ant made no application of the money at the time of payment,
excepting in so far as the wording of the cheque affected the
question; and the plaintiff had a right to apply it without refer-
ence to future instalments, under the terms of the agreement,
and because he was releasing a part of his security.—The learned
Judge said that he would like to relieve the defenddnt from
payment of costs, as he has been at some inconvenience and loss;
but, as this had been without fault of the plaintiff, there was no
disceretionary right to relieve him except upon terms.—Judg-
ment for the plaintiff for the $3,000 instalment due on the 1st
November, 1913, with interest upon the outstanding balance at
the contract-rate to that date, and interest since then at five
per cent., with costs; but, if the defendant would undertake not
to carry the action to appeal, the judgment would be without
costs. R. McKay, K.C., and A. L. Bitzer, for the plaintiff. W.
H. Gregory, for the defendant.

Forr WiLLiaAM CoMMERCIAL CHAMBERS LIMITED v. DEAN—
BriTTON, J.—MARCH 2.

Company—=Shares—Subscription for—Allotment — Accept-
ance—Acting as Shareholder—Action for Calls—Liability.]—
A similar action to Fort William Commereial Chambers Limited
v. Braden, ante 24. It was agreed that the evidence taken in the
Braden case should be used in this case so far as applicable’and
relevant. The only difference was that the defendant Dean did
not act as a director. He did, however, attend meetings of
shareholders, and signed documents as did Braden. The learned
Judge said that Dean, in this undertaking, seemed to have cast
his lot in with Braden—only objecting to payment of calls
because Braden objected. There should be judgment for the
plaintiff with costs for $3,140.69, being for second, third, and
fourth calls of $1,000 each on 100 shares of stock and interest.
Declaration that the defendant is the holder of 100 shares in

Pt M=
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the stock of the plaintiff company, and that he is liable to pay
the unpaid calls made since the commencement of this action
and interest thereon, and is liable for the unpaid balance of the
said stock as the same has been or may be called. Counterclaim
dismissed with costs. C. A. Moss and J. E. Swinburne, for the
plaintiff company. W. F. Langworthy, K.C., for the defend-
ant.

Forr WiLLiam ComMerciaL CHAMBERS LiMITED v. PERRY—
BriTTON, J.—MARCH 2.

Company—~Shares— Subscription for—Allotment — Accept-
ance—Election of Subscriber as Director—Acting as Share-
holder and Director—Action for Calls—ILnability.]—This action
was similar to_that of Fort William Commercial Chambers
Limited v. Braden, ante 24. The defendant subseribed for 50
shares, and was elected a director and became president of the
company. Judgment for the plaintiff company with costs for
$1,570.35, the amount of the second, third, and fourth calls and
interest. Declaration that the defendant is a shareholder in
the plaintiff company to the extent of 50 shares, and that he
is liable to pay the unpaid ealls made since the commencement
of the action and interest, and that he is liable for the unpaid
balance of the priece of the shares as and when called. Counter-
claim dismissed with costs. C. A. Moss and J. E. Swinburne,
for the plaintiff company. W. F. Langworthy, K.C., for the
defendant. :

4—6 0.W.N.







