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THE BOUNDARY QUESTION.

The literature of the Boundary Question
received another contribution. The
8athor complains, very justly, that the ques-
ton hags been obscured by & vast quantity
of Bossip and other irrelevant matter. His
Object is, therefore, to restore the simplicity
of the original question, and to indicate the
Single source from which the real answer
8 t0 be drawn. For the expression of his
XIG:’B he has adopted the form of a report
Sembly of the imaginary Province of * Ke-
Xl‘iydin-"’ _In support of the conclusions of
ons fictitious report is added the evidence
thewhl(‘:h it purports to be based. But here
con ction ends, The arguments are, of
T88, Serious, the documents and statutes
o » 8nd the evidence a careful condensa-
™ of all that is important in that actually
0 before Mr. Dawson’s committee. The

::‘::k 18 very thoroughly done, and repre-
tig::i an immense deal of patient inves-
o

Dointsn’ and careful discrimination. He
1774 5 out the reasons why the Statute of
lnentls the ground-work of the whole argu-
of gy, and thnfo by it any prerogative rights
deﬁ: Crown, in the lands ceded by France,
ved from conquest or treaty, ceased.
ngy 1o shows that the Act of 1791 does
the llg';orpprt to establish the boundaries of
two Vince of Quebec, but to divide it into
deﬁnl;;mnces, and that, incidentally, it has
Sparag: 10 other boundary than the line
ting Upper from Lower Canada. Fi-

Comy ’ !le.“t&blishes that Orders-in-Council,
tiong o 0% Instructions, and Proclama-
Act 0:“1?110? alter the express terms of an
Nl ofarha.ment. He contends that the
that 1y the Act of 1774 are express, and
the theny fix 28 the northern houndary of
cen I?'Wmce of Quebec the watershed
B“I)portud'm},s Bay and the St. Lawrence.
&Qimil of this the pamphlet contains the
by M, ® Of & French map of 1656, propared
n, Géographe du Roi, which

8pecial committee of the Legislative.

admits the watershed to be, by the consent
of all the Maritime States, the unquestioned,
ag it is the unquestionable, limits of the
English and French possessions. The Act
also fixes the western boundary, which, from
its nature, is even more precise than the
northern boundary, for the former is a mathe-
matical line from a point fixed till it strikes
another line whose general course is trans-
versal. The word used in the Statute is
“northwards,” and the efforts of the jurists
of the Ontario Government have been to get
people to believe that northwards means
generally westwards, even where no impedi-
ment prevented the line going, in the most
direct way, due north. It need hardly besaid
that these propositions ofthe Ontario lawyers
misled no one; not even the so-called Arbi-
trators, who, disregarding every considera-
tion but their own foregone conclusions,
which, curious to say, coincided to a tittle,
laid down a line so purely conventional that
it contradicts every Statute, and every Execu-
tive document, and the pretension of every
man, woman and child who has a word to
say in the matter.

There is one branch of the subject, as it
now presents itself, which, it is to be regretted,
has not been treated by so ingenious a dis-
putant, as the anonymous author, who con-
trols the presses of the “ Knisteneaux Print-
ing Company” in the far-famed city of
“ Winnepegoosis.” On the merits of the
original Boundary question, the Government
of Ontario has not the shadow of an argu-
ment; but there is what, in popular language,
is called an award, and it has to be deter-
mined what is the legal effect, however
unjust it may be, of the decision of Chief
Justice Harrison, Mr. Thornton and Sir
Francis Hincks. Such an investigation in-
cludes several branches of enquiry, and prin-
cipally: (a) How far such a submission is
obligatory ; (b) The terms of the submission
and whether the so-called arbitrators have
acted within its terms; (c) The submission
of the question to the Judicial committee
and the effects of such submission.

The judgment of the Privy Council in the
important case of Hodge v. The Queen occu-
pies our space this week, to the exclusion of
other matter. A review of the case by “R”
will appear in our next issue.
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PRIVY COUNCIL.

Lonpon, December 15, 1883,

Before Lorp FrrzGERALD, SIR BARNES PrACOCK,
Siz Ropert P. CoLLIER, SR RicHARD Coucs,
Sir ArrHUR HOBHOUSE.

Hoper, Appellant, & Tun QueeN, Respondent.

Federal and Local Jurisdiction— Liquor License
Act of 1877 [ Ontario]l— Delegation of powers
to License Commissioners—Hard labor.

1. The powers conferred by “ the Liquor License
Act of 1877” [Ontario] are, correctly inter-
preted, to make regulations in the nature
of police or municipal regulations of a
merely local character for the good govern-
ment of taverns, &c., licensed for the sale of
liquors by retail, and such as are caleulated
to preserve, in the municipality, pecce and
public decency, and repress drunkenness and
disorderly and riotous conduct. As such
they do not interfere with the general regqula-
tion of trade and commerce which belongs
to the Dominion Parliament, and do not
conflict with the provisions of the Canada
Temperance Act.

2. The legislature of Ontario, in committing
certain regulations to license commissioners
retains its powers intact, and can, whenever
it pleases, destroy the agency it has created
and set up another, or take the matter
directly into its own hands.

8. The “imposition of punishment by imprison-
ment for enforcing any law,” inthe B. N. A,
Act, includes the power to impose its usual
accompaniment “ hard labor,” and the Pro-
vincial legislature having authority to impose
imprisonment, with or without hard labor,
had also power to delegate similar authority
to the municipal body created by it, called
the License Commissioners.

Per CuriaM. The appellant, Archibald
Hodge, the proprietor of a tavern known as
the St. James’ Hotel, in the city of Toronto,
and who on the 7th of May, 1881, was the
holder of a license for the retail of spirituous
liquors in his tavern, and also licensed to
keep a billiard saloon, was summoned before
the police magistrate of Toronto for a breach
of the resolutions of the License Commis-
sioners of Toronto, and was convicted on
evidence sufficient to sustain the conviction

if the magistrate had authority in law to
make it.

The conviction is as follows, viz:—

“ CONVICTION.

“ Canada : Province of Ontario, County of
York, City of Toronto, to wit:—

“ Be it remembered, that on the 19th day of
May, in the year of our Lord one thousand
eight hundred and eighty-one, at the city of
Toronto, in the County of York, Archibald
G. Hodge, of the said city, is convicted before
me, George Taylor Denison, Esquire, Police
Magistrate in and for thesaid city of Toronto,
for that he, the said Archibald G. Hodge,
being a person who, after the passing of the
Resolution hereinafter mentioned, received,
and who, at the time of the committing of the
offence hereinafter mentioned, held a license
under the Liquor License Act, for and in
respect of the tavern known as the St. James’
Hotel, situate on York-street, within the city
of Toronto, on the seventh day of May in the
aforesaid year, at the eaid city of Toronto,
did unlawfully permit, allow, and suffer a
billiard table to be used, and a game of bil-
liards to be played thereon in the said tavern,
during the time prohibited by the Liquor
License Act for the sale of liquor therein, to
wit, after the hour of seven o’clock at night
on the said seventh day of May, being Satur-
day, against the form of the Resolution of the
License Commissioners for the city of Toronto
for regulating taverns and shops, passed on
the 25th day of April, in the year aforesaid,
in such case made and provided.

“ Thomas Dexter, of said city, License
Inspector of the city of Toronto, being the
complainant.

“And I adjudge the said Archibald G.
Hodge, for his said offencs, to forfeit and pay
the sum of twenty dollars, to be paid and
applied according to law ; and also to pay to
the said Thomas Dexter the sum of two
dollars and eighty-five cents for his costs
in this behalf; and if the said several sums
be not paid forthwith, then I order that the
same be levied by distress and sale of goods
and chattels of thesaid Archibald G. Hodge ;
and in default of sufficient distress, I adjudge
the said Archibald G. Hodge to be impri-
soned in the common gaol of the kaid city
of Toronto and County of York, and there
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be kept at hard labour for the space of
n days, unless the said sums, and the
Costs and charges of conveying of the said
Archibald G. Hodge to the said gaol, shall be
8ooner paid.”
- On the 27th May, 1881, a rule nis was
Obtained to remove that conviction into the
urt of Queen’s Bench for Ontario, in order
that it should be quashed as illegal, on the
grounds :—1st, that the said resolution of the
82id License Commissioners is illegal and
Unauthorized; 2nd, that the said License
Commissioners had no authority to pass the
Tesolution prohibiting the game of billiards
88 in the said resolution, nor had they power
to authorize the imposition of a fine, or, in
default of payment thereof, imprisonment
for a violation of the said resolution ; 3rd, the
Liquor License Act, under which the said
mmissioners have assumed to pass the
8aid resolution, is beyond the authority of
the Legislature of Ontario, and does not
authorize the said resolution.

It will be observed that the question
Whether the Local Legislature could confer
authority on the License Commissioners to
m{lke the resolution in question is not directly
Taised by the rule nisi. On the 27th June,
1881, that rule was made absolute, and an
order pronounced by the Court’ of Queen’s

nch to quash the conviction. The judg-
ment of the Court, which seems to have been
Unanimous, was delivered by Hagarty, C. J.,
With elaborate reasons, but finally it will be
foun that the decision of the Court rests on
908 ground alone, and does not profess to

ocide the question which on this appeal was
Principally discussed before their Lordships.

he Chief Justice, in the course of his judg-
lnent, 88yS i—

“It was stated to us that the parties desired

Present directly to the Court the very im-
Portant question whether the Local Legisla-

T8, assuming that it had the power them-
Solves to make these regulations and create
:‘heﬂe offences, and annex penalties for their
1 ion, could delegate such powers to a
. of Commissioners or any other author-
Uty outside their own legislative body.”

. And, again, he adds:—
“We are thus brought in face of a very

serious question, viz, the power of the On-
tario Legislature to vest in the License Board
the power of creating new offences and an-
nexing penalties for their commission.”

And concludes his judgment thus, referring
to the resolutions :—

“The Legislature has not enacted any of
these, but has merely authorised each Board
in its discretion to make them.

‘It seems very difficult, in our judgment,
to hold that the Confederation Act gives any
such power of delegating authority, first of
creating a quasi offence, and then of punish-
ing it by fine or imprisonment.

“We think it is a power that must be
exercised by the Legislature alone.

“In all these questions of wltra vires and the
powers of our Legislature, we consider it our
wisest course not to widen the discussion by
considerations not necessarily involved in
the decision of the point in controversy.

“We, therefors, enter into no general con-
sideration of the powers of the Legislature to
legislate on the subject; but, assuming this
right so to do, we feel constrained to hold
that they cannot devolve or delegate these
powers to the discretion of a local board of
commissioners.

“We think the defendant has the right to
say that he has not offended against any law
of the Province, and that the conviction
cannot be supported.”

The case was taken from the Queen’s
Bench on appeal to the Court of Appeal for
Ontario, under the,Ontario Act, 44 Vic., ch.
27, and on the 30th June, 1882, that Court
reversed the decision of the Queen’s Bench,
and affirmed the conviction.

Two questions only appear to have been
discussed in the Court of Appeal, 1st, that
the Legislature of Ontario had not authority
to enact such regulations as were enacted by
the Board of Commissioners, and to create
offences and annex penalties for their infrac-
tion; and, 2nd, that if the Legislature had
such authority, it could not delegate it to the
Board of Commissioners, or any other author-
ity outside their own legislative body.

This second ground was that on which the
judgment of the Court of Queen’s Bench
rested.

The judgments delivered in the Court of
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Appeal by Spragge, C.J., and Burton, J.A,,
are able and elaborate, and were adopted by
Patterson and Morrison, JJ., and their
Lordships have derived considerable aid
from a careful consideration of the reasons
given in both Courts.

The appellant now seeks to reverse the
decision of the Court of Appeal, both on the
two grounds on which the case was discussed
in that Court and on others technical but
substantial, and which were urged before
this Board with zeal and ability. The main
questions arise on an Act of the Legislature
of Ontario, and on what have been called the
resolutions of the License Commissioners.

The Act in question is chapter 181 of the
Revised Statutes of Ontario, 1877, and is
cited as “ the Liquor License Act.”

Sec. 3 of this Act provides for the appoint-
ment of a Board of License Commissioners
for each city, county, union of counties, or
electoral district as the Lieutenant-Governor
may think fit, and secs. 4 and 5 are as fol-
lows :—

“Sec. 4. License Commissioners may, at
any time before the first day in each year,
pass a resolution, or resolutions, for regulat-
ing and determining the matters following,
that is tosay :—

“(1) For defining the conditions and quali-
fications requisite to obtain tavern licenses
for the retail, within the municipality, of
gpirituous, fermented, or other manufactured
liquors, and also shop licenses for the sale
by retail, within the municipality, of such
liquors in shops or places other than taverns,
inns, alehouses, beerhouses, or places of
public entertainment.

«(2) For limiting the number of tavern
and shop licenses respectively, and for defin-
ing the respective times and localities within
which, and the persons to whom, such limited
number may be issued within the year from
the first day of May of one year till the
thirtieth day of April inclusive of the next
year.

«(3) For declaring that in cities a number
not exceeding ten persons, and in towns a
pumber not exceeding four persons, qualified
to have a tavern license, may be exempted
from the necessity of having all the tavern
accommodation required by law.

Bt

(4) For regulating the taverns and shops
to be licensed. '

“(5) For fixing and defining the duties,
powers, and privileges of the Inspector of
Licenses of their district.

“Sec. 5. In and by any such resolution of
a Board of License Commissioners, the said
Board may impose penalties for the infrac-
tion thereof.”

Sec. 43 prohibits the sale of intoxicating
liquors from or after the hour of seven of
the clock on Saturday till six of the clock on
Monday morning thereafter.

Sec. 51 imposes on any person who sells
spirituous liquors without the license by law
required, or otherwise violates any other
provision of the Act, in respect of which vio-
lation no other punishment is prescribed, for
the first offence a penalty of not less than
twenty dollars and not more than fifty dol-
lars, besides costs, and for the second offence
imprisonment with hard labor for a period
not exceeding three calendar months.

Sec. 52. For punishment of offences against
sec. 43 (requiring taverns, &c., to be closed
from seven o'clock on Saturday night until
gix o’clock on Monday morning), a penalty
for the first offence of not less than twenty
dollars, with costs, or fifteen days’ imprison-
ment with hard labor, and with increasing
penalties for second, third, and fourth offen-

ces; and sec. 70 provides that where the

resolution of the License Commissioners im-
poses a penalty it may be recovered and
enforced before a magistrate in the manner
and to the extent that by-laws of municipal
corporations may be enforced under the
authority of the Municipal Act.

License Commissioners were duly ap-
pointed under this statute, who, on 25th
April, 1881, in pursuance of its provisions,
made the resolution or regulation now ques-
tioned in relation to licensed taverns or
shops in the city of Toronto, which contains
(inter alia) the following paragraphs, viz.—

“Nor shall any such licensed person, di-
rectly or indirectly as aforesaid, permit,
allow, or suffer any bowling alley, billiard
or bagatelle table to be used, or any games
or amusements of the like description to be
played in such tavern or shop, or in or
upon any premises connected therewith, dur-
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Ing the time prohibited by the Liquor License
1t or by this resolution, for the sale of
liquor therein.
. ‘Any person or persons guilty of any
Infraction of any of the provisions of this
Tesolution ghall, upon conviction thereof
ore the Police Magistrate of the city of
Oronto, forfeit and pay a penalty of twenty
dollars ang costs; and in default of payment
thereof forthwith, the said Police Magistrate
issue his warrant to levy the said
Penalty by distress and sale of the goods
0d chattels of the offender; and in default
of Sufficient distress in that behalf, the Police
agistrate shall by warrant commit the
offender to the common gaol of the city of
Oronto, with or without hard labor, for the
Period of fifteen days, unless the said penalty-
#0d coste, and all costs of distress and com-
Mitment, be sooner paid.”

. The appellant was the holder of a retail
®nse for his tavern, and had signed an
unde"ta'king as follows :—

£ “We, the undersigned holders of licenses
OF taverns and shope in the city of Toronto,
:espectively acknowledge that we have sev-
Tally and respectively received a copy of
ofe I’fBB'lzlut,ion of the License Commissioners
shthe city of Toronto to regulate taverns and
D8, passed on the 25th day of April last,
Sreunto annexed, upon the several dates
Islet OPposite to our respective signatures,
Teunder written, and we severally and
Tespectively promise, undertake, and agree
ol?ﬂel've and perform the conditions and
P"g\nsions of such resolution.
2nd May, Tavern. A. C. Hobes. (L )’
© Was also holder of a billiard license
the city of Torontd to keep a billiard
Oon .with one table for the year 1881, and,
"der it, had a billiard table in his tavern.
as o Jid permit this billiard table to be used
Such within the period prohibited by the
.. otution of the License Commission rs, and
eras for that infraction of theirrules he was
%%ecuted and convicted.

Sum? Preceding statement of ‘the facts is
minclent. to enable their Lordships to deter-
© the questions raised on the appeal.
ang X9, Q.C., and Mr. Jeune, in their full
infe TV able argument for the appellant,

“formed their lordships that the first and

for

principal question in the cause was whether
“The Liquor License Act of 1877 in its
fourth and fifth sections, was ultra vires of
the Ontario Legislature, and properly said
that it was a matter of importance as between
the Dominion Parliament and the Legisla-
ture of the Province.

Their lordships do not think it necessary
in the present case to lay down any general
rule or rules for the construction of the Brit-
ish North America Act. They are impressed
with the justice of an observation by Hagarty,
C.J., “that in all these questions of wltra
vires it ik the wisest course not to widen the
discussion by considerations not necessarily
involved in the decision of the point in con-
troversy.” They do not forget that in a pre-
vious decision on this same statute (Parsons
v. The Citizens Company* their Lordships
recommended that, “ in performing the diffi-
cult duty of determining such questions, it
will be a wise course for those on whom it is
thrown to decide each case which arises as
best they can, without entering more largely
upon the interpretation of the statute than is
necessary for the decision of the particular
question in hand.”

The appellants contended that the Legis-
lature of Ontario had no power to pass any
Act to regulate the Liquor traffic; that the
whole power to pass such an Act was con-
ferred on the Dominion Parliament, and
consequently taken from the Provincial Leg-
islature, by sec. 91 of the British North
America Act, 1867; and that it did not come
within any of the classes of subjects assigned
exclusively to the Provincial Legislatures by
sec. 92. The clause in sec. 91 which the
Liquor License Act, 1877, was said to infringe
was No. 2, “ The Regulation of Trade and
Commerce,” and it was urged that the de-
cision of this Board in Russell v. Regina +
was conclusive—that the whole subject of
the Liquor traffic was given to the Dominion
Parliament, and consequently taken away
from the Provincial Legislature. It appears
to their Lordships, however, that the decision
of this tribunal in that case has not the effect
supposed, and that when properly considered,
it should be taken rgther as an authority in

*5L. N. 25, 83.
t5 L. N. 234.
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support of the judgment of the Court of
*Appeal.

The sole question there was, whether it
was competent to the Dominion Parliament,
under its general powers to make laws for
the peace, order, and good government of the
Dominion, to pass the Canada Temperance
Act, 1878, which was intended to be applic-
able tq the several Provinces of the Dominion,
or to such parts of the Provinces as should
locally adopt it. It was not doubted that the
Dominion Parliament had suchy authority
under sec. 91, unless the subjectfell within
some one or more of the classes ‘of subjects
which by sec. 92 were assigned exclusively
to the Legislatures of the Provinces.

It was in that case contended that the
subject of the Temperance Act properly be-
longed to No. 13 of sec. 92, “ Property and
Civil Rights in the Province,” which it was
said belonged exclusively to the Provincia]
Legislature, and it was on what seems to be
a misapplication of some of the reagons of
this Board in observing on that contention
that the appellant’s counsel principally relied.
These observations should be interpreted
according to the subject matter to which they
were intended to apply.

Their Lordships, in that case, after compar-
ing the Temperance Act with laws relating
to the sale of poisons, observe that :—

“ Laws of this nature designed for the pro-
motion of public order, safety, or morals, and
which subject those who contravene them to
criminal procedure and punishment, belong
to the subject of public wrongs rather than
to that of civil rights. They are of a nature
which fall within the general authority of
Parliament to make laws for the order and
good government of Canada.”

" And again:—

“What Parliament is dealing with in legis-
lation of this kind is not a matter in relation
to property and its rights, but one relating to
public order and safety. That is the primary
matter dealt with, and, though incidentally
the free use of things in which men may
have property is interfered with, that inci-
dental interference does not alter the char-
acter of the law.”

And their Lordships’ reasons on that part
of the case are thus concluded :—

“The true nature and character of the
legislation in the particular instance under
discussion must always be determined, in
order to ascertain the class of subject to
which it really belongs. In the present case
it appears to their Lordships, for the reasons
already given, that the matter of the Act in
question does not properly belong to the
class of subjects ‘ Property and Civil Rights’
within the meaning of sub-section 13.”

It appears to their Lordships that Russell
v. The Queen, when properly understood, is
not an authority in support of the appel-
lant’s contention, and their Lordships do not
intend to vary or depart from the reasons
expressed for their judgment in that case. -
The principle which that case and the case
of the Citizens’ Insurance Company illus-
trates is, that subjects which in one aspect
and for one purpose fall within sec. 92, may
in another aspect and for another purpose
fall within sec. 91.

Their Lordships proceed now to consider
the subject matter and legislative character
of secs. 4 and 5 of “ The Liquor License Act
of 1877, cap. 181, Revised Statutes of Onta-
rio.” That Act is so far confined in its oper-
ation to municipalities in the province of
Ontario, and is entirely local in its character
and operation. It authorizes the appoint-
ment of License Commissioners to act in
each municipality, and empowers them to
pass, under the name of resolutions, what
we know as by-laws, or rules to define the
conditions and qualifications requisite for
obtaining tavern or shop licenses for sale
by retail of spirituous liquors within the
municipality ; for limiting the number of
licenses; for declaring that a limited number
of persons qualified to have tavern licenses
may be exempted from having all the tavern
accommodation required by law, and for
regulating licensed taverns and shops, for
defining the duties and powers of License
Inspectors, and to impose penalties for infrac-
tion of their resolutions. These seem to be
all matters of a merely local nature in the
province, and to be similar to, though not-
identical in all respects with, the powers
then belonging to. municipal institutions
under the previously existing laws passed
by the local parliaments.
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. Their Lordships consider that the powers
Intended to be conferred by the Act in ques-
tion, when properly understood, are to make
"?gllla.tions in the nature of police or muni-
Cipal regulations of a merely local character
ff’r the good government of taverns, &c.,
licensed for the sale of liquors by retail, and
such as are calculated to preserve, in the
Municipality, peace and public decency, and
Topress drunkenness and disorderly and
n(?tous conduct. As such they cannot be
8aid to interfere with the general regulation
of trade and commerce which belongs to the

ominjon Parliament, and do not conflict
With the provisions of the Canada Temper-
ance Act, which does not appear to have as
Yet been locally adopted.

The subjects of legislation in the Ontario
Af?t of 1877, secs. 4 and 5, seem to come
within the heads Nos. 8, 15, and 16 of Sec. 92
of British North America Statute, 1867.

Their Lordships are, therefore, of opinion
that, in relation to secs. 4 and 5 of the Act
In gpestion, the Legislature of Ontario acted
Within the powers conferred on it by the
Imperial Act of 1867,and that in this respect
there is no conflict with the powers of the
Dominion Parliament.

Assuming that the Local Legislature had
Power to legislate td. the full extent of the
Tesolutions passed by the License Commis-
sioners, and to have enforced the observance
of their enactments by penalties and im-
prisonment with or without hard labor, it
was further contended that the Imperial
/P arliament had conferred no authority on the
Local Legislature to delegate those powers to
the License Commissioners or any other per-
Sons. In other words, that the power con-
ferred by the Imperial Parliament on the
ll):ocal Legislature should be exercised in full

Y that body, and by that body alone. The

maxim delegatus non potest delegare was
l‘elled on.

It appears to their Lordships, however,
that the objection thus raised by the appel-
ants is founded on an entire misconception
of the true character and position of the Pro-
vincial Legislatures. They are in no sense

elegates of or acting under any mandate
m the Imperial Parliament. When the
British North America Act enacted that
there should be a Legislature for Ontario
and that its Legislative Assembly should

have exclusive authority to make laws for
the Province and for Provincial purposes in
relation to the matters enumerated in Sec.
92, it conforred powers not in any sense to
be exercised by delegation from or as agents
of tf Imperial Parliament, but authority as
plenary and as ample within the limits pre-
scribed by Sec. 92 as the Imperial Parliament
in the plenitude of its power possessed and
could bestow. Within these limits of subjects
and area the Local Legislature is supreme,
and has the same authority as the Imperial
Parliament, or the Parliament of the Domin-
ion, would have had under like circumstances
to confide to a municipal institution or body
of its own creation authority to make by-laws
or resolutions as to subjects specified in the
enactment, and with the object of carrying
the enactment into operation and effect.
. Tt is obvious that such an authority is
ancillary to legislation, and without it an
attempt to provide for varying details and
machinery to carry them out might become
oppressive, or absolutely fail. The very full
and very elaborate judgment of the Court of
Appeal contains abundance of precedents for
this legislation entrusting a limited discre-
tionary authority to others, and has many
illustrations of its necessity and convenience.
It was argued at the bar that a Legislature
committing important regulations to agents
or delegates effaces itself. That is not so. It
retains its powers intact, and can, whenever
it pleases, destroy the agency it has created
and set up another, or take the matter
directly into its own hands. How far it
shall seek the aid of subordinate agencies,
and how long it shall continue them, are
matters for each Legislature, and not for
courts of law, to decide.

Their Lordships do not think it necessary

to pursue this subject further, save to add
that,if by-laws or Resolutions are warranted
power to enforce them seems necessary and
equally lawful. Their Lordships have now
disposed of the real questions in the cause.
l&(;ny other objections were raised on the
part of the appellant as to the mode in which
the License Commissioners exercised the
a thority conferred on them, some of which
do mot appear to have been raised in the
Court below, and others were disposed of in
the coukse of the argument, their Lordships
being clearly of opinion that the resolutions
were merely in the nature of municipal or
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lice regulations in relation to licensed
ouses, and interfering with liberty of action
to the extent only that was necessary to pre-
vent disorder and the abuses of liquor
licenses. But it was contended that the Pro-
vincial Legislature had no power to imgcse
imprisonment or hard lapour for bréach
of newly created rules or by-laws, and could
confer no authority to do so. The argu-
ment was principally directed against hard
labour. It is not unworthy of observation
that this point, as to the power to impose
hard labour, was not raised on the rule nist
for the certiorari, nor is it to be found amongst
the reasons against the appeal to the Appel-
late Court in Ontario.

It seems to have been either overlooked
or advisedly omitted. .

If, as their Lordships have decided, the
subjects of legislation come within the powers
of the Provincial Legislature, then No. 15 of
Sec. 92 of the British North America Act,
which provides for “the imposition of pun-
ishment by fine, {)enalty, or imprisonment,
for enforcing any law of the province made
in relation to any matter coming within any
of the classes of subjects enumerated in this
section,” is applicable to the case before us,
and is not in conflict with No. 27 of Section
91; under these very general terms, “the
imposition of punishment by imprisonment
for enforcing any law,” it seems to their
Lordships that there is imported an author-
ity to add to the confinement or restrajnt in
prison that which is generally incident to it
—“hard labour”; in other words, that “im-
prisonment” there means restraint by con-
finement in a prison, with or without its
usual accompaniment, “ hard labour.”

The Provincial Legislature having thus
the authority to impose imprisonment, with
or without hard labour, had also power to
delegate similar authority to the municipal
body which it created, called the License
Commissioners.

1t is said, however, that the Legislature
did not delegate such powers to the License
Commissioners, and that therefore the reso-
lution imposing hard labour is void forexcess.
It seems to their Lordships that this objec-
tion is not well founded.

In the first place, by Sec. 5 of the Liquor
License Act, the Commissioners may impose
penalties. Whether the word “penalty” is
well adapted to include imprisonment may
be questioned, byt in this Act it is so used,
forgec. 52 imposes on offenders against the
provisions of Sec. 43 a penalty of 20 dollars
or 15 days’ imprisonment, and for a fourth
offence a penalty of imprisonment with hard
labour only. “Penalty” here seems to be
used in its wider sense as equivalent to pun-
ishment. It is observable that in Sec. 59,
where recovery of penalties is dealt with, the
Act speaks of “penalties in money.” i3ut,

supposing that the “penalty” is to be con-
fined to pecuniary penalties, those penalties
may, by Sec. 70, be recovered and enforced
in the manner, and to the extent, that by-
laws of municipal councils may be enforced
under the authority of the Municipal Act.
The word “recover” is an apt word for pecu-
niary remedies, and the word “enforce” for
remedies against the person.

Turning to the Municipal Act, we find
that, by sec. 454, municipal councils may
pass by-laws for inflicting reasonable fines
and penalties for the breach of any by-laws,
and for inflicting reasonable punishment by
imprisonment, with or without hard labor,
for the breach of any by-laws in case the
fine cannot be recovered. By secs. 400 to
402 it is provided that fines and penalties
may be recovered and enforced by summary
conviction before a justice of the peace, and
that where the prosecution is for an offence
against a municipal by-law the justice may
award the whole or such part of the penalty
or punishment imposed by the by-law as he
thinks fit; and that, if there is no distress
found out of which a pecuniary penalty can be
levied, the justice may commit the offender
to prison for the term, or some part thereof,
specified in the by-law. If these by-laws are
to be enforced at all by fine or imprison-
ment, it is necessary that they should specify
some amount of fine and some term of im-
prisonment.

The Liquor License Act then gives to the
Commissioners either power to impose a
penalty against the person directly, or power
to impose a money penalty, which, when
imposed, may be enforced according to secs.
454 and 400-2 of the Municipal Act. In
either case, the Municipal Act must be read
to find the manner of enfdrcing the penalty,
and the extent to which it may be enforced.
The most reasonable way of construing sta-
tutes so framed is to read into the later one
the passages of the former which are referred
to. So reading these two statutes, the Com-
missioners have the same power of enforcing
the penalties they impose as the Councils
have of enforcing their by-laws, whether
they can impose penalties against the person
directly, or only indirectly as the means of
enforcing money penalties. In either case,
their resolution must, in order to give the
magistrate jurisdiction, specify the amount
of punishment. In either case, their resolu-
tion now under discussion is altogether
within the powers conferred on them.

Their Lordships do not think it necessary
or useful to advert to some minor points of
discussion, and are, on the whole, of opinion
that the decision of the Court of Appeal of
Ontario should be affirmed, and this ap
dismissed, with costs, and will so humbly
advise Her Majesty.

, Judgment affirmed.




