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THE UPPER CANADA LAW JOURNAL,

AND
LOCAL COURTS GAZETTE;

EDITKD BY JAMES FATTON, LS., BARRISTER=AT=LAW, AND OTHERS.

OUR PROSPECTUS.

About the middle of January, 1833, will be published the first number
of a Monthly Periodical under the above title; it will cuntain about
20 pages of reading maiter, with four pages added for Advertisemments
and matters not of permanent utility, When bound it will present
nearly the appearance of the Eunglish ¢ Jusist,”

“Tue Law Joursar” will be wholly and exclusively a Legal
Publication, and the Conductors of such a work, it is almost needless
to sy, can have, editorialiy, no politics.

Itwill jembrace Reports of Cases, Articles on the Law and its
Administeation, Information for the Assistance of Officers of the Local
Courts, Sheriffs, Magistrates, Coroners, Municipal Bodies, and
extracts from English Periodicals on Legal subjects, having refercnce
10 the position of our Provincial Laws,

REFORTING DEPARTMENT,

In this will be found in refereuce to the Law and Practice of the
Division Courts, as they appecar or can be procured, Reports of such
cases as may have been heretofore settled, as also those arising in
future, comprising :

1. Cases decided in the Superior Courts in England.

2. Cases decided in the Superior Courts of Upper Canada.

3. Selections from English County Court Cases.

4. Cases determined iu the Division Courts of Upper Canada,

Thne English Superior Cousts decisions will comprehend Cases
decided on enactments similar to our own Division Courts Laws, and
the sclections from the decisions of the County Court Judges of Eng-
Yand will be of a like character ; whilst such decisions uf the County
Coust Judges of Upper Canada of genesal importance as can ve pro-
cured will receivespecial attention. Whendeemed necessary, English
Cases will be accompanied with Notes, showing their beoring on our
Laws. In reference to the County Courts, Law and Equity sice,
and Courts of Quarter Sessions, there will also appear in the “Law
JouanaL,” the Cases determined in the Superiot Courts at Toionto.

GENEBAL DEPARTMENT,

Under this head will appear practical Articles on the Law and its
Administration; the County and Division Courts, their advancement ,
wotking and improvement;; and especially with a view to the infor~
mation of Officers, Clerks, Bailiffs, and Suitors; Local Institutions
and Local Administration by Magis rates, Municipal Bodics and
others; the just interests of the Profession; and the improvement of
the Law by ¢ cautious, gradual, and permanent 1eform for the love of
excellence.” The doings of the day, within the scope of the Publi-
cation, will also engage attention as occasion may require and space
permit, and suitable extracts from the leading Periodicals witl be
given.

CORRKSPONDKNCE AND CONTRIBUTIONS.

A space will he afforded to elicit whatever experienced Officers or
Practitioners may be able to set down for the information of others,
whose doubis lead them to query ; thusgiving, as it were, the advan-
tages of a Moathly conference on the many difficult points which are
constantly arising : also, for queries on points of Practice, &c., which
the Conductors of the  Law Joorsar” will gladly aid in 1esolving.
Auay Cortespondence received by the 27th December, instant, will be

. REVIEWS.

Legal Works issuing fiom the Jress of this Province, or of the
Ututed States (where the latter bear on our Provincial Enactinents or
Provisious) will also be teviewed,

‘The Duvision Courts having stood the test of mote than thirteen
yeats trial, and the Law respecting them arrived at a settled state, it
scemed that the time had arrived when a Publication specially devoted,
( ~hilst embracing the other Legal matters befote alluded t0) to ad-
vance their value and efficiency, could be produced. Before entering
ott this undertaking, a proposal of a Periadical, on the basis which this
Prospectus includes, was submutted to the Commuttee of Judges, ap-
pointed to fiame General Rules of Practice for the Upper Canada
Division Courts, and the same met with their approval, as the fol-
lowing extract from a letter, dated in March las), wit! show :—

« The Commissioners have perused your Communicatior with
lively intetest, and recognize in the plan ‘of Publication, whicn yor
propase, & soutce of great public utthly in advancing the sound ad-
mimstration of Justice in Courts, which, from their local character,
s0 immeduately compreliend the interests evolved from the masses of
a pcculiar!{ industrious and progressive Prople—that a judicious
system of Reporiing decisions, whether Enghish or Provinetal, could
not fail 10 prove materially useful 1o all persons coanected with these
Courts, fiom the Judges, "who preside over them, individually and
unaided, to the Suitor or Lis Agent--comnbined, moreover, us yout
Reparts are intended to be, with pracucal asticles elucidating the Law
and indicating the proper Practice.”?

Smce that period, all the County Court Judges in Upper Canada
were communicaled with, and have individually (with one or two
exceptions where no rephes have bicen received) expressed themselves
most favoutably towards the undertaking,

‘The expense of getting up and conducting 2 Law Journal is always
very considerable; one Fditor alone could not accomplish the work,
and every care will be taken by the Conductars to givesuch informa-
tion as will enable the Officers of the Court to act with confidence
and safety, and the 'ublic to detive the full advautages the Local
Courts are calculated to coufer; whlst itis hoped that the Publication
will be useful to the Profession generally, especially to those Members
resident in the Country, who lLave not the advantage of refetence
to any Library, or of conference with others en such subjects.

The price will be 20s. per annum, if paid on or before the 1st ot
Match in cach year; if aer that period, 23s. This will bately save
fromloss, with a subscription hist of 600 ; and being specially an organ
of communication in respect to Local Cousts—~whilst comprising at
the same time the other features alluded to—from the Judges,
Officers, and Suitors, of those Courts, as well as from Magistiates,
Municipalities, and the Legal Profession at Jaige, we beg to solicit
suppoit, and exertion to obtain subscriptions 10 the ¢ Law Joun~xar.”?

ADVERTISEMENTS.

It is considered that from the nature of this Periodical, and hoped
that from the extent of its Circulation through this Proviuce, it wall
afford an excellent medium for Legal or Commescial Advertisements,
or Sales of Land, whether private, by Auction, or under process of the
Courts of Law or Equity.

TERMS OF ADVERTISING.
Card, for ens year, not exceeding four lines..... £1 0
One Column, (80 lines) per issue..csveovsesees 1 0
Half a Colump, (40 lines) per issue..qqes.
Quarter Column, (20 lines), perissue...... oo
Eighth of a Column, (10 lines) per issue.. cc..

All Communications to be addressed (post-peid) to
Jamxs Patron, EsQ.,
Epitor « Law Jourwar,”
. Barrix.
Published by Joun Hoge, Bairie, and MacLeir & Co., Toronto;

oonoo
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noticed in the first issue,

to whom Subscribers’ Names, Advestisements, and Subscriptions,
ray be forwarded (post-paid).
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DIVISION COURTS.

OFFICERS AND BUITORS.

Under the above heading, it is intended to set
down, in every number of this Journal, matters
having special reference to Clerks and Bailiflx ; also
information for persons suing or being sued in the
Courts, with the desire of making the Zaw Journal
practically useful to all,

OFFICERS.

The officers of these courts have important and
responsible dutics to perform, often so situated that
it is impossible for them to procure advice, they
must frequenily act on their own unaided judg-
ment—to assist that important and numerous body
in the discharge of their several duties will be our
constant aim. With a view to thix, the matters which
more immediately concern them, such as Procedure
—officer’s Rights and Dutics—Forms—Fees—will
receive attention, and from time 10 1ime hints will
be given for their assistance and advantage. Officers
having large courts will have large experienee, and
altention will be given 1o communications from
them tending 10 make this department extensively
useful.

Crerks—Arbitration—Under the New Rules,
every care seems to have been taken by the Com-
missioners 10 secure the suceessful warking of the
law of arbitration, extended to the Division Courts
by the Act of 1858.

A form for the Order of Refercnee, and for the
Award (Forms 25 and 26) are given.

When a cause is referred to arbitration, the Clerk,
of course, furnishes to the parties or their arbitrators
the order of reference.  'We would recommend the
general form of award to be given also; for if
arbitrators arc left to draw it, and a copy of the
rules is not at hand to guide, some mistake will
be made in die form that may vitiate the award,
vr the award be in such ambiguous language that
the clerk will be at a loss 1o know whether or not
he should cnter up judgment upon it. The terms
of every reference will of course be according to
the agreement of the parties,—confined to the sub-
ject matter of the snit, or embracing other differ-
ences—the costs in the discretion of arbitrators, or
no power given over costs, as in cases where costs
are “1o abide the event of the suit”—and Clerks

should, whenever opportunity oceurs, explain this
to arbitrators, to prevent mistakes.  We do not
mean to say that there ix any legal compulsion to
do <o, but it is manifestly proper for the officer to
assist in carrying out the objeet of the Legislature
by facilitating thix desirable method of setiling
diflerences,

Clerks will sce, by looking at the 4th scetion of
the Fxtension Act and the 69th Rule, that they are
empowered to enter up judgment without any order
of the Judge, vpon production of the award with an
aflid.vit of the exceution thercof—both docoments
to be filed. Tt is probable that in most eascs the
Clerk will be called upon to draw up this affidavit
and swear the witness to it ; at all cvents he will
be bound to sce to its sulliciency before he enters
judgment.  Now no form for such aflidavit is con-
tained in the general funns, (indeed it would make
them inconveniently lengthy to give a form suited
to cvery particular circumnstance) we, therefore,
furnish onc—no doubt an unnccessary work for
some clerks, but there are many in remote divi-
sions 10 whom it may be acceptable.

Form of Affidavit of Execution of an Avard.
In the Division Court for the County of e
Between A. B., Plaintiff, %

and

C. D., Defendant,

E.F., of the of . in the County of e———
Yeoman, maketh cath and saith that on the —— day
of , A.D. 18, this deponent was present and did
see G. G. duly sizn and exceunte the abore Award 5 that
the name G. G. at the foot of the said Award is the proper
handwriting of the said G. G.,* and that the name E. ¥,
snbseribed to the said Award as the Witness thereto is of
the proper lundwriting of this deponent.

Sworn before me at

in the ~—~—— this ——— day of

AD. 18
Clerk, &e.

When the award is brought in sworn to, it should
be scen that it has been sworn before an authorised
person, viz., before a judge, a clerk, or 2 commis-
sioner for taking affidavits in the Superior Courts,
(Extension Act, Sce. 33), for unless it appears to
be so sworn it will not warrant the judgment. The
46th mle points out the formal requisites in an affi-
davit. A form (No. 27) is provided for entering the
judgment in the Procedure Book, which must be
followed in substance, and the entry should be

E. F.

eNory.~Though it 1 the beet contae, 3t docs not seem alwolutely neceseasy
that there shauld i«. £ subacribing Witicss 10 the cxccution of the Award.
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dated on the day when award and affidavit are
filed with the clerk. The time of issning exccu-
tion will be governed by the terms of the award.

Forms.—It will be necessary to procuee a supply |
of Forms under the New Rules.  For the general|
benefit, but more especially respecting elerks whose
business is smally, we would suggest that some one
clerk in a county should get printed a supply for
all, first ascertaining the quantity that cach would
take: by this means every onc would have his
forms at one-third less than if procured singly.
True, there might by this mode be an additional
blank or two in the number of the division, and
place of sitting, but that is a trifling consideration
when the saving is taken into account.

Speaking of Fees, it really scems hard that Clerks
should be obliged to pay out of their own pockets |
for forms which the Government receives a fee
on. In the Superior Cowrts it is not o, and we
think that a general representation of this hardship
on officers might meet with a favorable response.

Bawrrs.—Service of Process and matlers con-
nected therawith~The chief duty of Bailitls is to
serve process, and, as the proper and timely serviee
of the swmmons is the basis of every proceeding in
the courts, where the business is large it will be
absolutely necessary for every bailifl to make ont
a list of the suuunonses he reccives for service,
with columns for date and mode of service—a litdle ;
ruled book that might cost 3d. would serve for a
couple of hundred cases. As soon as practical after
a service is made, the date of service and, in cases
where the service is not requised to be personal, the
name of the individual to whom the copy of sum-
mons is given, and his or her connection with the
defendant should be carefully noted.

In what Bailifts call ¢“house service” there is
some laxity in ascertaining the name of the person
to whomn the copy of Summons is delivered : this
is wrong, and whenever possible the name should
be found out, and the relation in which the party
stands to the defendant—as wife, daughter, &e.,—
noted down,

be inserted in words, at length, and not in figures;
and the paper should be kept clean. We dre told
that in some counties bailiffy have a species of
leather pocket-book with four divisions, one for
stmmonses, one for confessions, one for execus

‘tions, and one for subpwnas and other papers : this

seems a simple and casy plan for keeping the papets
uninjured, and for avoiding mistake or confusion~
but expericnce is the best teacher. In these litle
matters of detail it may be thought we are toor
minute, but we write for 2 numerous class, aud to
some our remerks may be of use,

BUITORS,

The practice, if it cver prevailed, of ¢ shaking
money out of a debtor,” no {onger exists ; men are
pointed to the law to obtain their rights, and the
Law Courts of the country are open to all.  If men
are goiny a journey they first enquire the road ; if
they set about working a * machine,” they inform
themselves  beforchand  how it is to be dones
otherwise they stand a chance of losing their way
in the one case, or getting their legs and arms
crushed in the other.  Now if people wish to use
the Law Courts with advantage they must in some
way inform themselves how to do so, or they stand
a chanee of suflering in pocket for their folly ; and
many {requently raise o cery against the law and
its ministers when they have themselves only to
blame. We purpose, then, underthis head, giving
from time to time, in plain familiar language, in-
formation that may be the means of saving time
and moncy to suitors in Division Courts.

ArsitraTion.—Under any circumstances arbitra-
tion is 1 commendable method of scitling differen-
ces which arise in the course of business dealings:
between members of the same family it cannot be
too strongly recomwmended, and we every day sce
Judges advising relatives, partics to a suit, to con-
sent to a reference to arbitration.

Hitherto the common and not unreasonable ob-
jection to an arbitration lay in the difficulty and
expense attending it : to exemplify, let us suppose
a case of dispute respecting an unsettled account

Bailiffs should carry with them a good supply of:
blank Confessions, and pen and ink to take them—;
for it is the right of parties to cxecute a confession

before them, and pen and ink is not always to be
had in the out-of-the-way places officers have to go
to. In taking a confession the sum confessed should |

of £30, on which an amount or balance of £24 is
claimed.  In proceeding to arbiteate upon it the
usual course was to exccute mutual bonds to abide
by the award of certain named arbitrators, with a
cluuse consenting that the submission should be
made a Rule of tle Superior Courts at Toronto—
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without this witnesses could not be compelled to
attend, and arbitrators had no power to administer
oathy to witnesses or partics, "T'o sceure the attend-
ance of witnesses application had to be made toa
la'wyer to obtain a proper order, and aflidavits
aad to be drawn upon which to ground a motion
before one of the judges of the Superior Courts at
Toronto, and this order was scrved on the witness
in the smne manner as a subpaena, Then—io step
aside from the direct procecdings—if the witness
refused to obey the order there was a long proceed-
ing, still before the Superior Counts, to put him in
contempt. But, supposing witnesses to attend and
the arbitration gone on with and award made,
what were the nccessary steps to obtain the sum
awarded? Two remedies were open, one to attach
the party for not obeying the award, the other by
suit on the bond and award. If by attachment, it
was necessary to move, in one of the Superior
Courts, to muke the submission a vule of Court;
then to serve copy of rule and award, and person-
ally or by letter of Attorney to demand amount
awarded : this done, affidavits of service and of
the demand were mude out, and upon them a Rule
obtained calling on the party to shew cause why an

. aitachment should not be issued; if no sufficient
cause were shewn an absolute order was made,
the attachment issued was given to the Sheriff, and
the party in defanlt wus by him arrested—if by suit,
there was the dilutory und needlessly expensive
action on the award. ‘There are many other colla-
teral matters which might be noticed, but we have
said sufficient to prove the inapplicability of such a
mode of arbitration as respects small demands. It
is not generally known, we apprchend, that the
Division Courts offer an easy and cheap medium
for reference 10 arbitration ; we will, therefore, pro-
cced to shew how simply the law of arbitration
can be worked out through them. It may be done
afier this manner:

In the above supposed case (or in any matter
within the jurisdiction of Division Courts) the plain-
tiff: goes to a Clerk, lodges his claim, which is
éntered and a2 summons issued, to give the Court
jurisdiction, and served—indeed it would seem
that service may be dispensed with. At the Court
day the partics verbally consent to an arbitration,
and an order upon it is at once made out—or the
consent may be given by an Agent or handed in in

writing—the Clerk, who is on the spot, issues
subpeenas for witnesses (who, by the way, can be
punished by summary process in the same Court if
they fail to attend) and under the order the arbi-
trators have power to administer onths to the wit-
nesses. When the Award is made and lodged with
the Clerk of the Division Court, with an affidavit
that it was signed, a Judgment is entered upon it,
and exccution may issuc and be given to the bailiff
as on any ordinary judgment.

Now, not to speak of delay, the costs made up
under the old procceding would be about £6,
while ir the Division Court they would not exceed
15s.

In order (o trace out clearly the way of proceeding,
at the risk of repetition, we add—

PRACTICAL INSTRUCTIONS FOR REFERENCE TO
ARBITRATION BY PARTIES HAVING MATTERS OF
DI¥FERENCE WITHIN THE JYRISDICTION OF DIVISION
COURTS,

Let the Plaintiff make out his acconnt or claim in the same
form as for suit ; bting to the Clerk of a Division Court, tell
him to enter it and proceed, but inform him of the intention
to arbitrate. At the next sittings of the Court let Plaintiff and
Defendant attend, and inforin the Judge of the agreement to
arbitrate. If inconvenient 1o either party to attend personally,
make out 2 written consent and let both sign at, and send by
some person who will hand it to the Judge when the cause
called on at Court. ‘The consent muy be as follows :

Form of Consent, on reference to Arbitration.
Ta the Division Court for the County of ——emems
Between A. R Plontiffy
and
C. D. Defendant.

It is hereby agreed by and between the said parties to refer
all matters in difference in this cause (und if so agreed add
<« and all other matters within the jurisdiction of this Court,
in ditference between the said parties”) to the Award of G.
G. (or “to the Award of G. G, and 8. L, and, in case of
their disagreement, to the Award of such third person as they
shall appoint®) so as said Award be made in writing read{ to
be delivered to the parties entitled to the same on or before
the —— day of A.D. 1R . And it is further agreed
that tho said Award may be entered up as the Judgment in
this cause. [Add uny olher terms agreed on, as “and that
all Costs shall be in the discretion of the Arbitrator” or
<« Arbitrators”¥, or «that the costs of this action and of this
reference shall abide the event of the suit,”? &e.]

A.D‘ 18 L

Given under our hands this day of

C. D.
The person who hands in the Consent can bring back the
(inler of Reference, and the Arbitrators can then proceed in
the matter.

In our next number will be some instructions to
arbitrators and parties, for the duec and orderly
holding of an Axbitration.

For the present, we must take leave of Suitors,
hoping what we have said may facilitate the ami-
cable, and inexpensive settlement of differences
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concerning * small demands :” and it is gratifying
to be able to add that the privileges pointed out
suitors owe to three high Ministers of the Law—-
The Hon. Mr. Justice Draper, the anthor of the
Local Courts system ; the Hon. Mr. Justice Burns,
who suggested the element of arbitration in Divi-
sion Courts; and the IHon. Mr. Justice Richards,
the author of the Act of 1833, by which the law of
arbitration was cxtended to these courts,

e ________]

ON THE DUTIES OF MAGISTRATES. °*
(SXETCHES BY A 5. P)

For the “Law Journal."*
Berore entering on this subject, the writer wishes to have a
word with such Justices of the Peace ns may read the Luw
Journal.
GENTLEMEN S

Permit me to introduce myself as a limb of the law in
days gone by, but for years past < one of Her Majesty’s Justices
of the Peace.”

Having spent a considerable period of my life in the per-
formance of the duties belonging to Lawyer and to Magistrate,
T have acquired something, at least, by experienco ; aid such
itemsof information as I have i respect to duties of n Magise
trate I am willing to throw together and luy before you as my
feisure permits—and 1 know that Magistrates require al] the
awistance they can receive—but let me say thaty as ¢ there
is nothing new under the sun,® neithier is thero pretense to
originality in my intended sketches,  Some of you, or others,
may desire to Jook more closely into the matter 1 purpose
treating, so I must give some ¢authorities,” that the sound-
ness of positions laid down may be the more readily tested.

1 wish now to say something by way of introduction, and
will take leave to be a little prosy, as I work ¢ without fee or
reward.”

If autiquity lends Konor 1o an office, you, gentlemen, may
justly claim it, for that of a Justice of the Peace was created
more than 500 years ago 3 and including as it does great and
extensive powers, imtended to promote the well being of
society, it is honorable in itself.

Justices of the Peace are defined to be ¢ Judges of Record
appointed by the Crown within certain limits for the conserv-
ation of the peace, and for the execution of divers things
comprehended within their commissions and within the divers
statutes committed to their charge.”

A very learned writer finds in the name * Justice of the
Peace” "something ‘1o put them in mind (by their name)
that they are to do justice (which is to yield to every man his
own according 10 the law and statutes of the Realm) without
Tespect 10 persons 3 and goes on to say, <1t shall not be
amiss shortl{):o put our Justices of the Peace in mind how
justice may be perverted, ma‘l):{ ways, if they shall niot arm
themselves with the fear of God, the love of truth and justice,
and with the authority and Xiiowledge of the laws and statutes
as, namely—#3y Fear, when fearing the power of another
they do not justice.~Favour ; when they seek to please their

friend, neighbor, or other.~Hulred or Malice agnnst the
party or somo of his.—Corelousnces ; when they receive or
expeet gift or reward.—Perturbation of Mind ;" as anger or
such like passion.—JIgnorance, or want'of true undorstunding
of what is to bo done.—Presumption; when withont law,
they, presuming on their own wits, proceed according to
their own will and aflections.—DBelay, which is in cllect a
denying of justice.—Precipitation, or too much rashness—
when thoy proceed hinstily, without due examination and
consideration of the frct and material circumstances, or with-
out hearing both parties, .

4 Thews ara worthy directions for all Justices of the Pence,
and other Mayvistrutes, that they carry themselves in their
places uprightly and indifferently, not vttering their own
conceits, nor upon the sudden to overrale things ; but after
duliberate consilerntion, ad consultation, then e prow «d to
execute the authority committed to them.”

Such are the things to be kept in regant by those who
engagy in that ¢mnost aucient aud most honorable office.’—
That it sometimes fulls into mean and unworthy hands in tho
present day may possibly be, but so it was, and worse, in
times past,  We read of ¢ Basket Justices” in Queen Eliza-
betl?’s time—men who could, as it were, do nothing without
a present, yet ¢ who for halfa dozen of chickens would dis-
pense with a whele dozen of penal statutes 3 and inthe reign
of George the Third, of #trading justices,® who sustained by
infamous conduct the name given to them. The poet Cowper,
imtimating tho accessibility of some country Justices to baits,
thus wrote.

e o & o+ Examinecwell
His milk-white haud; the palin i hardly clawg
Thut here and e re an ugly smutch appears
foli? ftwas a Lrite that lefl it he b ouchtd
Coreuptiont. Whoso aeeks an avdit here
Propitious, paya his uzibnte, gan.e, or fish,
W forc!, or veitizon, and his errand speelt.

And some of you muy recollect hearing in your younger
days the dogrel of & rustic muse in the shape of a communi-
cation to a certain “old boy,” from a “trading, Lusiness-
creating Justice.®

146 going ot us you could wish, small quarrels thick and plenty 3

1 trace then out. from bush to bush, sior am I one bit dainty.

Tho! wortless the complunnnt be, the? pergiced thie€or swindier—
ICthe defeudant’s got the bease, Doy whaik imo his timber.

A judsiment's £aid 10 end 1.4 atrife, Lutmmnic’s tlk dont damage;
Far fron one eanse. upen my Lge. T most times four can manage.
The lorer’s wlwavs veey wruth, ¢ T hint there’s satisfactiope~

‘That pluntit broke soine Jaw, or that did some one of his factio.

1€ this don't do. Pve another dodge ; thus, sweet revenge present thems
Why don't you information Jodge ; mnd swear the pesce against him?
I i1 the cuse there?s nothing new that my keen scett can find aut,—
Why there ure witniess, and its blue or some contempt 1l find out,
The acoundrels sa;, %tis all for gain I suck! . livigation ;

And that I send my seiters rouid, a share-their compeisation 3

But law is clear—1m bound t? exact the costs of victim’s worry-~

By George the Second’s Act I'm backed—eo fau small sparks to fury,
My righteous plans may sometimes fail, or shiucrs hard to quarcy—
Then I advise a setilement—for quarrels feeling sorey,

Old Brimstons grinned, well pleased to hear.‘ &e. ke,

We may allow something for poetic license, but it 15 &
melancholy fact that wretches have been inexistonce #who,”?
to use the words of a celebrated moral writer of some 60 years
ago, “made it their object to create business for their own
emolument, turning the oxerciso of their authority into an
iniquitous traffic, and prompted, encouraged, and shared in
the extortions of their agents.

Fervently it is to be hoped that no such character ever
lurked in our ranks, and I am sure we all would say ¢ Gol
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forbid that such viltians should ever find their way wto any | it ; 20 let every ono act according to hus conscsentious con-
Commission.” If they cver should, of this T wn sure, no| victions on the subject.

honorable man would contaminate himsell by voluntarily
associatiny with them in any proceeding.

Where a clerk is employed what has been said wonld have
no tearisny 3 the magi~tmte’s care waunld then be confined to

But nat to speak longer of mon ¢ sedueible by cormpt | heeping a watehful ey e that gothing bust Inwful and reasonable

motives to pesvert the cotese of Justice,” et us torm o a
subject which is loohed wpon 1 soscthing of au “open |
ytestion,—I mean as to 1 Magistrate aeceptine the usual
Fees. Permit me to give you a couple of extracts from two
writers an the subject s

 An entire and rixid abstinence from anything that bears
even the mest distant appesrance of profit to himselt,? is thus
urged upon Mayntrates,

“ It i3 impossible for a Sustice 10 produce the full and salu-
tary cileets of his oflice without possessing the esteent and
coufidence of the neichiborhood in which he lives; but it is
¥mpossible to obiain this estecn and canfidence without being
altopettier distutesested, totally free from every bize, and of i
hands and heant perfectly puve. 1 know indeed that fees:
accustomed and cusls Hmiled by statule, ute mentivoed and |
atlowest of i the oath of oifice ; but, zentlemes, as far os!
yourseives are concerned, toueh them not 3 make an open, a0
eolemn, an abeolute renunciation of thest all, and aveid us |
much as possible net vnly the crime, but even the very sus-;
picion of it

1f peradventure it scem hand that men should thus devate |

their sime and Jabour 1o their country without the Jeast consi- |
deration of advintage to themelves, alt Teun say is, that if ;
the respectableaess of the otfive itselfy the esteeta and confie i

dence of aff hanest men, ami the concivnsness of beiny per-+

petually cinployed in doing good, be uot thouzht by any ;

persuus reward sutlicient, I wosld uduise such by noneans j, may be tempted fo ammieve an: usually too humble,

fues were taken,

There is oie point more which may not be passed over
altogether—as certaitt teades are subject to peculiar diseases,
so it is said every situation in life intluences the dispositions
of those pluced in it. Theoffice of a Magistrate has, likae
ather thinys physical and moral, its peculiar disterapers. A
quotation will sufficiently explain. It is from tha writer
already referzed 1o, and the object of his writings was #to
apply moral truths to practical purposes.®?

“#The nature of a mmagistrate’s awthority and the mode in
which & is exercised have an obvious tendency to produce
some very umdesirable alterations in his character, by ime
slanting new failings iu i, or by amatavating others to which
w anay astecedently have been proge.  Ris jurisdiction is
extremely extensive, amd comprises 3 multiplicity of persons
and cases.  The individuals wio are browel befare him are
wmoxt universally his infuriors 3 and 1ot uneommonty in the
fowest ranks of socivty. The priucipal share of his gasmean
is transacted in his own house, befare few spectators, and
those in general indigent and illiterate.  Henee he is liable
to become dnctagnn:ﬁ, Lrow-beatinz, consequential and ill-
humoured ; domtincering in his_inclinavions, dogmatical in
his opinions, andarbitrary inhis decisions. He koow's, indeed,
that most of his decisisns may be subjected to revisale at the
Sessions, or that he may be called to account before the
Court of King®s Beneli; but he knows that the objects whom

1o undertake it Aud, gentlemen, 1 advise this alw dor the Vopomat and timid, 10 thiuk of seeking redress, except i
bed

sake of the public, beityg thumagbly persicded that mer who

have not greainess of souly liberabity of apisity and delicaey i3 41

of sentiment escugh 10 feel the sweets of sucho 2 rewsed, will .
never execute thisotfice with St dignity, credit and authority,
;;_hmh must afways accompany a due amd proper di

.

On the subject of fees (say's another wniter) it may be added,
that the mamsmte himeelf may, on many oceasions, showa
very laudable xpirit of liberdity, by remittinzg or purposely core-
triving to lessen lis own, where the party awremieved labours

under oxt Y circumst of Lardship or distress,

times been desirons of adopting, with a view 1o retder judtice

attainable with perfect fucdity snd without charge) would not

et

) chicial on the whole,

H

rently be attemded with
immediate conseiuenes

3

very palpable and flagrant cases, and frequently 1o W
Sc to wnderake the task of seeking :f?n anyf Inmae-
guence, morcaver, of beluyg perpetaall

en ‘ : conversant, in his
official capacity, witl the most wo

ess members of the

B¢ {comunumity ; destined, as it were, to regider_every crime
jperpetraend within many miles of his kabitation, and wit-

i bessinyg petty acts of vivlence, aud knavery and fi com-~
| mitted by :aen whe had pm’vhms! mai?lained I:l:‘:ienbly

wood chaccter in their neizhibo 3 he may readil qire
the habit of belwiding al} mankind witha szsplctoui :;2,_0‘

{chenshing sentiments of peaeral distrast, and of loaking with

o
To abstain in genermd from receiving the common fees of
office ¢a custom which benevolert wiianges hiwe some-

less angd Jess concern on the distresses of the common

from 2 vagrue and inconsiderate persuasion that they se
suffer more than they deserve. Amainst these snaces
wmptations, which beset lim on every side, and will infalli-
bly circumvent him in 2 greater or less y if he rests in

wonkd be an inmedinte incroase ; leediess inattention, or it false ideas of security, Jet him

of business ta the magistrate himaelf and what woeld by | goand with anremitting vigilence.  If they are suffered 10

il worse, an increase po less immoderate of squabbles and
contentions smony the povr, whe waukl CROCY erery _im'olous
dispute—cvery angry word 1o the tearest intienad, witds egual

complaints and invectives mixtt be poured forth, and their
ﬁ-xgxmcm eventually gratitied, without the payment of a
2

He who is disinterested eneugh
that small compensation for his t
faws which the enlinary fees
priate them to sume chasitable aid useful purpose 3 and thus
sendes 3 much preater servic * to the poblic than he would
have donie by declining 1o receive them.?

et 1o wish 10 accept even
[ i" ¥ trEmt

v the
aflord, will be hikely to appro-4

1 undermine these better resolutions, and supplant those better

purposes, with which he entered upon his osfice, Jet him not

Pelink that ke shall excape from the circle of their influence
foss of teamper qud of time, it they kuew Deforohaud that theie |

i

i the tather, the friesd, 3048 the country gentleman ; they
s render him arromnt and overbearing, souc and

}

v :

when he quits the limits of his justicecroom. They will
follow him inte every scene of private and domestic life. The
habits of Gie magi<trne will infoct the conduct of the bnsh:;lﬁ

ime
paticit of cuntradiction, obstinate i his desizms and under-
tukings, gloomy, suspicious and unfecling, uncomfortable to
all avound hitg, and more vincomfortable ta himaclf.?

i In conclusion.~=A very cursory view of the dutics of Magis-
{ urates will show the immense power, for good ot evil, which

The rigid applicativn tu Canadian Justices of all thatis § they pusscss.  They aee numcrous, scattered over the whole
ahove urged, may adnit of some question 3 met of undoubted | Proviuce, their authority as ministers of justico is awfully
hunor take differcan views of U anatter, and none can aceuse | extensive—cmbracing cither for proliminary investization o
a magintrate of trromg in pocketing fees, whils the faw permits | final adjudication every critee the law takes cognizawce of:
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the legislature has given to them larzo powera for the triat
Cwithout a jury), and punishment of offenders in almost innu-
merable cases, and every ecssions brings new svbjects within
their jurisdiction.

The powers ziven to Magiairates (aaid the cclebrated Sir
Witliam Bluckstone, ninety years ase) fiom time o tiae.
have heaped upon them suck aninfinite variely of business,
that few care to undertake, and fower to understand s otfice.
And he adis that ¢ they are such anid of so great importanes
1o the public, that the countey is ereatly abliged to any worthy
magistrate that, without ainister views of his own, will engage
in this troublesome service.”?

<« Conservators of the Public Peate,~~Lunrdians of the
Public Morals,” we have indeed most estensive, ardaous,
and responsible duties to perform 3 but havieg voluntanily
undertaken a trast, it hecames us to exeeuta it to 1he best «of
our ability, and so 1o demean ourseives that the diwnity of the
station may be sustained, and tlat we may cemmand respect
for the laws by faithful, honest, and intelligzent administration.

POWERS CENERALLY OF JUSTICES OF THE PRACE.

The authority of a Justice of the Peace 10 sake cognizance
of offences against the law has usually been considered under
two heads—Ministerial and Judicial,

Acting Ministerially, his duties are of a preliminary cha-
racter: receiving information, in cases of felony and misde-
meanor-—~issuing summonses and warrants fo brinz parties
charged before him—taking the def of wit
the examination of alleged offenders, and bailing or committiag
for triat.—Acting Judicially, the magistrate not only issues
process to bring the panies before him, but frics and deter-
mines the matter of complaint without the intervention of a
jury, and inflicts punishment vpon the pasty by fine or im-
prisonment.

This, then,—The Judicial Authority of Justices of the
Peace out of (Quarter) Sessions,—it is row proposed to con~
sider in some of its details ; their powers for the preservation
of Peace, and their Minisierial Avthority generally, will form
another head.

I —————

U.C. REPORTS.
GENERAL LAW.

Recoa xx Rat. Lviz v Wirtraxsox.

x’mﬁf:mz Torwso32 fnmmni‘* hear the

18 Vic. ch, M sec. 28,

A coamty court judge has swhacity 1 diteet 3 wrin for the teind of & eomiexted
Jection te be snde tde befere the judpe n chambetr st Tommo, aat
W that cmie 1 i the daty of e reladd to see 1hat the ¥

A wandip councillor, heing & comaacwe with
elacied & was held di i

depmy-rocre, disgealibod from

IChannzRr)
Tn this case, 2 writ issued 10 shew canse why and by what
amh«;t'y the defendant claimed to use, exercise, or enpoy the
office of deputy-reeve of the township of Salificet 5 and, as

deputy-reeve, of county councillar for the united countics | be

of Wenmtworth and Halton ; and the relator claimed

that he
ought to be declared duly elocted 1o the office.

teen { so0 from the Mugicipal

The gronmt of disqualification atlesed amainst the defendans
was, that be purchased, in November 1853, from the munis
cipal corperation of the United Connties, the Hamilton and
Stmey Crevk Hond, and 1o secure the purchase money,
L4508, the defondant exernted a moranes npon the mad,
with covenants for pavinent by instabments over a period of
ten vears3 and =0 fad 2 eomtziet with the eorporation.

The defiendant wise 1 twa obiectiaas, dat disd not dispute
the faet which it was said constsnged Jus disgualifGeation, sor
gtiestion tse corretarss of the conclusion tfmt the tacts did
ronstitute <uch di-quabsivation ju taw.

The writ was i<-aed by the orderof the Judre of the County
Caurt fue e united conuties of Wentwanth and Halon,
remmzbde el re the judee in chambers in Toronte. 1t was
coptonded that the connty judue lad nosech power, and that,
i he direets a weit of stunons o issue fom the saperior
canrt, ke should make ko retaranble bolore himself.  The
statite e pnede o pravision fer imuantisslon of the papers
from the deputy-cletk i the outee cannty 3 aml it was argiod,
that therefore, anl beeruse the stataie does pravide that, alter
judement @iven by the county court pudie, he shall deliver,
or cause 10 be delivetad, inte the court aut of which the writ
may have iated, the jukanents with att thimas had therean,
it was trtended by the Legishuee that the judae of the county
count should tnake such writs as he may issue retumable
before himsell.

Brrss, J—After giving the statute the best consideration
I can, § am of the opimon the county ecourt judae has the
pawes 1o direct the wnt 1o be zelumable before the judze in
chambers. Whu it is considered that no such writ can issne
from the connty conrt, bt must be a writ from one of the
superior connts, awd which writs are to be fumishad from the

rincipal officer to the deputies in blank, it wonld seem the
Emisiamrc supposed the writ might come back before the
juduzes of the superior contt in chambers, upon the fiat of the
judze of the county court.  hi is very e that there is no
provision in 1he stalte for transmission of papess from the
office of the deputy 1o the judze’s chambers 3 but § look )
that as & mailer of practice, whick may be provided for by a
rule of the judues; and when a writ been prdered by &
county count_jwdze 1o be returnable before judges® chambers,
it would be the duty of the refator to see 1hat the papers were
sent up, or 10 provide for an srder for the purpese, if there
should be any difficulty, until 2 mie was made upon the
subject. I rexard thal as 2 matter of practice, and net as
indicating the will of the lezislature that the county court had
not the power 1o direet the writ 1o be so made returnable, It
may have been suppoced it was more convenient for parties
to obiain the writ within the precinets of the county than to
send to Toronty for it, and, al the same time, that’it might
be optional 10 have thie writ returnabile before the county court
judge, if kis dutics would permit of hearing the matter, or to
make the same retumnable in chambers. The proviso with
reganl 1o a defondant disclaiming leademe to sappase stronat
that it was so intended 3 and the defendant is under no diffi«
culty, for the writ must nform him where it is returnable.
If the county court juige should make it retamable before
himself, he may name some particular place in the county to
partics. When it is eonsiderej what various duties
the county court judze has 1o pecform, and that those duties
call him to ditferent parts of the county at imes when it
wonld be most inconvenient that ke shoukl have forced vpon
him the duty of hearing 2 contested election, and when we
ion Act, and other acts, that
the legislature very well kaew, and have lezislated upon the
fact, that there is dways one judye in chambers to attend to
such and other matters that mizxht be brouzgde before him, #t
is by no means toa much to suppose that it was left discre~
tionary with the judze of the cnunty court to ondet the writ ta
rewumable in dmn‘lwﬁ.‘ "l‘hc lb‘gar;uuing!m' the fiat thi:x an ex
parte procecding, and the judze merely 10 see there
mk:gtlmn&quumfmﬁgthcem,md,unw,
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it may be suppose.! he can do so withont inconvenience to the
pubhic in the discharze of his other duties,

The sccond objection: is, that there is no such office as
cotnty councillors that it is as deputy-reeve the defendant
holds seat in the conteil of the wnted counties, and thoush
he may have a contret with the corporation «of the county,
that does not disqualify him from beine i township couneitlor,
and the township commeil may eleet him their deputy-reeve
if that body pleases to do o, 1 do not find the term county
councillor used anywhere in 12 Vie., ch. 81, or the subse-
quent acts.  In the previous aets the members of the body
were designated and spoken of as distriet couneillors.  The
1324 section of 12 Vie., che 81, the disqualifying clause,
contains an exception with respect to the payment of coun-
cillors. The term councillor then could apply to no other
than a member of the county council, for nune of the corpo-
rations named had the power given to pay the members. The
25th section of 16 Vic., ch. 181, has substituted town-reeve,
or deputy-reeve, or fownship councitlor, because this first
gave the township councillors pawer to pay themselves. Had
the writ not used the word county councillor, hut stopped
with complaining of his election as deputy-reeve, I a ptcnend
it would have been sufficient.  The election of the defendant
as a township councillor is not complained of, but what is
contended for is, that he, having a contract with the corpor-
ation of the counties, is not clizible to sitin that b ly as a
member thereof ; and 1 am of upinion that is so.  The 33d
section of 122 Vic., ch. 81, ehacts that the reeves and deputy-
reeves of the several townships shall constitute the mumeipal
council for the county. The 25th section ol 16 Vie., ch. 181,
disqualifies a person having a share or interest inany contract
with or on belalf “of the township, county, villaze, town,
or city in which he shall reside, to be, or to be elected alder-
man or councillor for the same, or for any ward thercof.”
Here, azain, the word councillor must be applied to the
county, vtherwise the introduction of the word county mes
nugatory ; and if that were so, then it would feliow that every
member of the county council mixht be a contractor with the
corporation—a_construction which cannot te contended for.
The wonds of the act are so framed, that if, after a person be
elected, he enters into a contract with the corporation of
which he is an alderman or councillor, he thereby becomes
disqualified to ~it any longer as a member of the council ; and
that must apply to the council of the county as well as of any
of the othier named corporativns i which the words alderman
or illor is applicable. The township of Saltileet may
retan the defendant’s services asacouncillorof the township,
but the municipal council cannot clect himn as deputy-reeve
to scrve in another body with which he has a contract that
disqualifies him from beinyg 2 member of the latterbody. The
37th section of 16 Vic., ch. 181, declares, that an election of
deputy-reeve shall be an clection for the purpose of being
liable 1o be complained of as other elections.

1 think the defendant must be removed from the office of
deputy-teeve, and that there should be a mandamus to the
township council 1o elect another deputy-reeve. There is
nothing by which I could declare the relator entitled to the
office, for he does not say that any one voted for him. He
says he was a candidate, but he not say that he voted
even for himself. Besides, it does not appear that the town-
ship council were aware that the defendant was disqualified.

relator must have his costs.

Recixa £x acL. Davis v. Camavrncas.
Contestel claction—Contract wish corpwation—~18 Ver. ch. 181, 3¢, 3.
i 2 cnuncillor,

When it apprared that the defendant. a1 1he time of sz elect, 3
had & clum upon the ery fof cenain work done by hum undcr 8 comtract with
The Crrmrnlions.

was diequahificd.

At the last election held for St. David’s Ward, in the City
of Torouto, on the 2nd and 3rd of January, 1854, John Car-

ruthers was elected and returned as a councillor. At or very
near the conclusion of the clection, on the last day, a written
protest was delivered in by the relator aguinst his election,
ot the wround that he had 1 contret with the corporation
which he had performed, and wnder which ke had” claims
azainst the corporation which were still uapaid; and that he
had al<o another contract then open hetween him and the
L corperation, which he had not vet fulfitled.

Mz, Carruthers was nevertheless retumned duly elected, and
the clection was contested on the above grounds,

Ti:e affidavits filed on both sides shewed that in October,
1853, Mr. Carruthers had a contract with the corporation to
turnpike and do other work on one or mare streets of the city
that he had finished his work in November, and some time
before the clection had had the work certified by the city
surveyor: that at the time of the election he had not received
payment for his work, and the accounts given in by him,
shewing the quantity of work done and the amount due to
him, had not bieen passed,

On the 13th of January the committce on public works
having paseed one of the accounts, gave authority to the
chamberlain to pay it.  Another account for another portion
,of the work was presented to the committec on the 14th of
January, but no order was then made upon it, though it was
certificd by the city inspector to be correct.

It was sworn by the clerk to the committee on public
works, that the work on the contract had been all done, and
had heen measured and cerntified for some days before the
election 3 and that there had been no dispute, and 1s not any
dispute, between the corporation and committee in relation
1o the contract.  The money, however, was not yet paid, so
far as appeared, and the corporation had not allowed either of
the account~ till after the election.

The relator also charged that Mr. Carruthers had given in
a tender for other work, not lonz before the clection, which
the corporation had accepted, and that no part of the work
had been done; and he relied upon both as being existing
contracts at the time of the elcction, in which Carruthers had
then an interest.

| The 25th section of 16 Vic. ch. 181, provides «1bat no

{ person havine by himself or partner any interest or share in

jany contract with oron behalf of the township, county, village,

itown, or city in which he shall reside, shall be qualified to be

«l»ll; be elected alderman or councillor forthe same, orany ward
erein.

Ronixsox, C.J.—The question as to each of these contracts
is, did it exist at the time of the election? If it did, Mr.
Carruthers not only hal an interest in it, but was solely inter-
ested in whatever could be claimed from the corporation under
it.

As to the first contract, it scems rather rizorous to insist
upon the disqualification, if it be true that the work is all
done, and the amount settled and onlered to be paid; and it
would secm m.:: rizorous still, if it were shewn (which it is
not) that the money has been paid since the election, so that
Mr. Carruthers can have no claim against the corporation
under it.

But we must decide the case upon a view of the position in
which the candidate stood when he was elected. Was he
then qualified? That is, in strictness, the question; for if
he was not, he can no more overcome the eflect of 2
ification then existing hy anything done after the eleclion,
than he could entitle himself to be returned upon a gpeﬁy

ification subsequently acquired. At the ime of theelec-
tion he certainly had an interest in this contract with the
corporation, and an interest of the plainest kind ; for, accord-
ing to his own account, he had done all his work, but had
not been paid for it. He had therefore a plain claim under
the contract—not large, certainly, but for something above a
hundred pounds, according to the accounts which he had
sendered.  If 1 could determine that the stat
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statute does not apply unless where some disputed claim is
likely to arise under the contract, yet ¥ could nat take upon
myself 10 decide that this was a case where there could be o
dispute. No per<on can prouounce that @ dispute mizht not
arise at any time before the meney i< actually paid. [ econld
suggest several gromuls of contention that iniuht possibly be
yet advaneed 3 and the intention of the enactment is, that in
case of any dispute of the kind the couneil <hall e composed
of disinterested parties, At auy sate, a person havinga con-
tract with the corpotation, under which he has clain upon |
the city which ha< not been satistied, has plaioly an interest®
in a subsisting contract—such an_int-rest as he coubl sue
upon ; and I can do no othierwise thun say that at the titne of
his election Mr. Carruthers was disqualified.  The Jumaze !
of the act is too distinet to admit of auny ather appheation.”
This being sv, as I think, it is of no cousequence how the
case stands as regards the other alleged contract.

It would not be proper to adjudze that Mr. Davis should
take the seat a< havingthenext {niglxcst number of legal votes;
for I cannot hold that the clectors had such notice of the dis-!
qualification as to authorize my holding that they acted per-
versely in voting for Mr. Carmthers, and therefure should be
lookej upon as having wilfully throwsn away their votes,
Notice should have been given at the commencement of the
election, or at least so early as to admit of some other candi-
date being set up with 2 powibility of success, if the voters

been so iuclined, after they Jeamed that an objection
existed to the candidate fur when they came to vote. This
was not an objection that the clectors must be supposed to
have been necessarily aware of.

My judzment is, that the defendant hath nsurped and does

usurp the office, and that the relator shall recover his costs. .

ip

e e —

U.C.COUNTY COURTS.
(Reported by Il. Bernard, Esq.)

(County of Simcoe.—J. R. Gowan, Judge.)
Povey v. Catsse—Pleadings—Ndl. Pros.—Costs.

An action brought on Common Counts.—Defendant
pleaded, Ist,—except as to £5 10s. parcel, &c., non
assumpsit; 2d—except as to £5 10s., parcel &c., set-off;!
3rd—as 1o £5 10s., tesidue, &c., payment into Court.— !
Replication, to Ist and 24 pleas—Nolle Prosequi; to 3td,
acceptance of moncy.

On application for revision of Taxation, and 10 allow De-
fendant the costs of two first issues, under Provincial Act 7, ;

Wm. 4, ch. 3, 5. 25 (ame as Eng. Act3 and 4, Wm. 4, ch.
42), the following cases were cited :

Goodee v. Goldsmith—2 M. & W. 202, 5 Dowl. 288, S.C.

Coates v. Stevens—3 Dowl. 7684, T i
Dot g wl. 7 opham r. Kidmore—5

Per Junce Gowax : The plaintiff has abandoned his canse
of action on the general issue, and sct-off, and the defendant
mii:ndeg the statute cited, entitled to his costs on those issues.
The plaintiff will take costs on the third lea; but the de-
fendant will deduct his costs of the first ans sccond pleas.

{Norz.—Under Rule XIII Easter 5 Vict. (English Rule 1
Vict), 48 hours is allowed after taxation for payment of costs
before judgment entered, on plea of payment irto Court. In
this case, defendant availed himself of the Rule, and having

paid within that period, saved the expense of Roll, and entry

(County of Simcoe.—J. R. Gowan, Judge.)
CamenoN v. THoMPsON.

Cuuse of action over £Z§—lén.¢vl!1cd account—Jurisdiction
—~Costs.

Thix was an action on the common counts.  The plaintiff’s
partienlars were for items of an account for goods suld, &e.,
eatendiner from

Jauuary 1530, 1o Octolecr 1851, ..., ...£42 1 8
Tuterest o accomt seadered. L... .. .. 818 @
5 2 8

Credit, By Cathyceveiivirenisvnninecnases 180
£3917 8

Defendant pleaded, 111, General issne 3 24, as to £25, pareel
&e., set-off, and under demand served particulurs of set-off.

1830. Mareh, To g horee sold. &e. cevaane £012 €
To intetest an suie 37
£25 0 0

The defendant ealled no witnesses, having proved the sale
of the horse in cross-examination, and on the trial, 2§st Nov.,
1854, the jury returned a verdict for plaintitf. Damages,
£9 3s. 1;.1'.

This amannt being within the jurisdiction of the Division
Court, plaintiil’« connsel moved for a certificate for County
Court costs, which the Judue was inclined to arant; but on
application of defendant’s connsel, the same came up on
argument on summons in chambers.

On bebalf of defendant, it was urged that this case was
within 13 and 14 Vict. ¢. 53, sec. 26.  That the account was
made up to rather mare than £30, especially by a laree sum
for intereat, which was donlitful, and continzent at Jeast on
roof of the items of the account ; and that the credit of cash,
25<., which reduced it belaw £30, being iznored by defendant,
and lookinz to the small amonut of the verdict, the Court
would evercize diseretion in savine how truthfal the account
was. That if the Court cansidered the real amount due by
defendant to plaintitf wis a balance under £25 of an “un-
settled account” to a less amount than £50, the plaintiff was
within proviso of sec. 26. That the proof of its being an un-
scttled account lay to some extent in the fact of a set-off of
£25 being pleaded. and proved ; whereas had it been a pay-
ment, such would have constituted it a settled account.

The plaintifi s counsel tc()hed thatthe account was lengthy,
extendinz over some period of time, and was fit subjeet for
investigation in the Covuty Court, on which, apart from the
question under the 26th sec. of act cited, the Court would
excrcise its discretion as to granting certificate ; 2udly, that
had the sum claimed as the price of the horse been treated
and proved as a gmymml, that would have rendcred the
balance recovered by plaintiff a2 fixed sum within the juns-
diction of the Division Court.

The Juncr, said: The amount of the account sought to be
recovered, and of which the plaintitf gave reasonable evidence,
was £49 17s. 81., but the jury zave a verdict for £9 3« 1}d.
only, havinz deducted the defendant’s claim on set-off from
the plaintiff>s demand, or such portion as they thought was
established in evidence; they must therefore have idered
that the plaintifl proved his account to £29 odd, at least—an
amount beyond the jurisdiction of the Division Court; forthe
statutable right to sut-off dues not extinguish the plaintif’s
claim. Referring to the 23rd sec. of 13th and 14th Vic. ch. 53,
the Judge said he considered the term < balance® meant—
the amount due after-allowing for payment on account, or
what is equivalent in law to payment—or where a is
struck by the parti The proviso in the 26th sec., that no
unsettled account exceeding £50 should be sued for in the
Division Court, he did not think affected the point, as the
plaintifl could not be considered as suing for @ balance under
£25, having in effect recovered more : and that in any cume

of Judgment. ]

he was disposcd to excrcise the general power vested in the
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Jud%a_ to certify
the Division Court and commenced in the County Caurt.—

Centificate aranted, with costs of application. Cases referred

to by the Judge :—

Wouvdhams v. Newman, 1 Cox & Mae: 231.—Turuer r.
Berry, 5 Ex, 858.—Avands and wite . Rhodes, 20 L. T,
Rep. 251

MUNICIPAL CASES,
(Digested from U. C. Reponts.)
From 12 Victoria, chapter 81, inclusive.

ELECTIONS.

1. Rightof Returning Qfficers taclose the Poll—Sumnons by
on; 5r;lulor against the whole corporation. 12 Vie., c. 81,
s

Drarer, J.—Under the 153th section of the 12th Vietoria,
chap. 81, to eutitle a Returning Oflicer to close the poll, two
things must combine :—First, that he should see that all the
electors intending to vote have had a fair opportunity of being
polled; second, that a full hour at one time shall have clupsed
without the tender or miving of a vote by a qualified elector ;
and even thouyh such full hour has clapsed without a vote
being either tendered or given, the returning oflicer is not
bound to close the poll, nor is he justified in doing so, should
he perceive that electors have not had a fair opportunity of
voting.

Semble—That it is no pat of the desian of the act 12 Vie.
ch, 81, to give any greater or more extensive right to panies
suing out under it a writ of summons in the natwse of 2 quo
warranto than they befure pessessed at commnon law, or under
the British statute; and therefore, that a writ of summons
ixsued by one relator aguinst the whole body of « corporation
must be discharged.

Reg. ex rel. Lawrence v. Woodnuff et al.
119. 8 U. C. R. 337

1 Cham. Rep.

{Nere.—Under 13 & 14 Vict. ¢. 64, sched. A. No. 23, and |

subeequently Ly 16 Vict. c. 18], sec. 27, amending that
section, whenever the grounds of objection against any election
ehall apply equally to all or any number of the members of
any such municipal corporation, the relator may proceed by
one writ of summons against all such members.—Ed. L. J.}

11. Power of Judge under summons in the nature of a quo
warranto. 12 Vict. c. 81, scc. 146.

Where a summons in the nature of a quo warranfo was
issued against a defendant, under sec. 146 of 12 Vic. c. 81,
to shew cause wherefore he had usurped the office of coun-
cillor, &c. Ield per Draven J. that the authority of a Judze
iu chambers upon this sunmons extended only to an adjudi-
cation of the validity of the election complained of, and that
be could not further decide upon the validity of the relator’s
election.

Semble, That as svon as the judgment under this summons,
ousting the defendant, has become final, the course for the
relajor 10 take will be to apply to the municipal corporation
0 admit him, and, if they refuse, then to apply to the Court
of Queen’s Bench for a Mandamus.

Regz. ex. rel. Gibbons v. McLean, 1 Cham. Rep. 125.

[Nors.—The 12 Vic. c. 81, s. 146, on which this case was
decided, was repealed and re-enacted with additions by I3
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[January,

that tkis was a fit case to be withdrawn from | & 14 Vict. c.-64, sched. A, No. 23, and the latter is now

i repealed. and another seetion substituted by 16 Vie. chan.

| 181, see. 27, under which, as well the validity of the election
complained azainst as the validitv of the alleged election of

“the relator or other person, may be embraced in the same

iwritt—42d. L. J.]

[}

{
L flegal conductof Returning Officer--Costs. 12Vie. c. 81,

Whote a Returnine Otficer during the first day of polling
Lreeeived 51 votes for the relator, aud 32 votes for the defend-
antz and on the sevond dry no more votes were polled, yet
llhc returnier otficer, in the absence of the c:lmliulmcs. after
(the votes hid beou recetved amd recorded without objection,
reviewed the poll book and compared it with the assessment
rolt, and upon his own view of the matter struck off votes,
declaring the two candidutes equal in number, and giving
'the castine vote in favor of the defendant, returned him as
the councillor for the ward.—Held per Burys J.: That the
election or rather the return of the defendant must be declared
void, and that as the defendaut or his agents from their own
shewing, were privy to, if not instigating the returning officer
to his illegal course, the defendant must pay the costs.

Reg. ex rel. Dundas v. Riles. 1 Cham. Rep. 198.

IV. Qualification of Relutor—Acquiescence Sy Relator in
illegal ég'dion—Cos!s. 12 Vie. c. 81. 7

Buaxs J.—It is not necessary that a relator, who 18 a can-
didate, should shew in hi< application to oust the defendant
| that he himself is gualified tor the oflice.

t  Acquiescence of a candidate in an irregular clection, dis-
qualifies him from afierwards becoming a relator to dispute
sune, but the absence of objection being made by the relator
;as to what the returning oflicer proclaimed he intended to do

| is not such acquiescence.

i The Returning Officer having apparently acted from a mis-

‘taken idea of his powers and authority in such a manner that

i the return was illexal, and the defendant not appearing 1o

{lave been instrumental in or aceessory to producing such

tesult, costs were not given against the detendant,

Reg. ex rel. Mitchell v, Adams. 1 Cham. Rep. 203.

V. Incorrect copy of Collector’s Roll i:vcn o Returning
Officer— o he muy act—Rights of Electors—Statement
of relator in affidacit as to usurpation of office. 12 Vict.,
c. 81, s. 146.—13 & 14 Vict., ¢. 64.

Held per Burss J., (and subsequently confirmed on ap

by the Court of Queen’s Bench, Hilary Term, 1851,) That
under the 12 Vie. c. 81, sec. 122, those persons whose names,
on enquiry made by the returning officer, are found to be on
the collector’s rolt, thouzh omitted accidentally ot aotherwise
from the verified copy of the roll required to be furnished by
the collector to the returning officer at the opening of the
clection are legally entitled to vote.  Held also, that persons
whose names are inserted in the copy of the roll, but not on
the collector’s toll, are not legally entitled to vote.

In an application by a relatar agminst the return of 2 muni-
cipal councillor—under the amended Municipal Act, 13 & 14
Vic. . 64, sched. A. No. 943 (a), it is not necessary 1o state
in the affidavits sustaining the relator’s case that the defend-~
ant has either accepted or acted in the office it is alleged he
has vsurped.

Reg. ex vel. Helliwell ©. Stephenson. 1 Cham. Rep. 270.

Note—(a) & (F) Repeated, aund fc 16 Vier
L AT b

d in sy It
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V1. Teste of summons in the'nature of « quo warranto—

[ Construction of clause—What a sufficient acceptunce of
office. 12 Vie.c. 81—13 & 14 Vie. ¢. 64, sched. A, No. 23,

Held per Drarer J.—That if a suramons in the natwre of a
guo warrant, is not tested on the ay it is isaed, it i~ an
irregularity ; but if an appearee be entered, the incaulanty
is thereby winved, . X

Semble, That the words in 12 Vie. ch, Sl.':cv. 116, as
amended by 13 & 11 Vie, che 610 sched, A, No, 23 (1) do
not require the writ ardered by the Court in Tern tinie to be
sued out in Term time ;s but that of the application be made
in Term, the Court shall wve the order for the wnt; il n
vacation, a fiut shall be given by a Judue for it

[law (Magistrates, Coroners, Sherifls, Clerks of the
j Peace, County Court und Surrogate Court Clerks,
1z well as Couneillors and Municipal Officers) ; all
these oflicers will, from time to time, find something
o interest them in our columnx,  Thus, by embra-

| cing subjects of value and interest to various classes,

we hope for that support which will enable us to
enlarge, and improve upon our original design.
We commeaes, thongh on anunbeaten track, under
;most favorable anspices, for, as mentioned in the
» Prospectus, the Commissioners, as a body, and the

A public declaration of acceptance of office made in pre-; County Conrt Judges, individually, have expressed

sence of the returning officer and the electors, directly after |
the returning officer had publihed the result, is a sutlicient
?é:ce&t’ance vnder the statute 13 & 14 Vic,, ch. 64, schud. A,

o, 23.

There is no necessity for taking out a distinct rule or order
for the allowance of the recoguizance.

Reg. ex rel. Lintou o. Jackson. 2 Cham. Rep. 18.

\
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Sixnce the present Division Courts were instituted,
their jurisdiction has been greatly enlarged, and the
late labours of the Commission have given usa com-
plete code of procedure. The Rules having like
force with the Act of Parliament are eminently cal-
culated to securc uniformity of administration, a
necessary element to the safe and effective working
of local and independent tribunals,—now dotted
over the whole country, they are literally granting
¢ the petition that justice may be brought to every
man’s door.” As Courts to which the ninety-nine
out of the hundred resort—aflecting as respects the
ordinary business transactions of life so many and
such varied interests—the importance of their doings
must be recognized, and every effort to promote their
efficiency be deserving of support. The design of
the Publication has this primarily in view, but 1o
secure more enlarged usefulness we include also
the concems of all the local courts (County, Surro-
gate, Quarter Sessions, and Magistrates’ Courts),
and local authorities in the administration of the

themselves warmly favourable to the undentaking—
and from various other quarters we are assured of
a cordial sapport,

In addition to the Reports mentioned in the Pros-
pectus it is the intention to add Notes of cases on
General Law., The original articles will have what
is praciical in view, and our regular contributors
will be, if possible, all men thoroughly conversant
with their subjects, and made aware of the desire
to regard mainly what is useful and practical in
matter, as well as in the manaer of dealing with it
As a meaas of intercommunication the Law Journal
will be decidedly valuable.  Though there are so
many County Judges, vet all acting separately, the
knowledge of a valuable decision is now confined
to the Judge’s own cirenit, whereas through the
mediam of this Journal all interesied may have the
benefit of his researches; and by opening our
cohunns for communication and queries on practi-
cal points, we are giving advantages that conld not
otherwise be obtained. For further details we refer
to the Prospectus, and the contents of this number.

In the first number of a work of this kind, itmust
be borne in mind that imperfections are almost un-
avoidable, and experience may indicate a better
arrangement of the subjects so as to give toeachits
due share consistent with the design traced out:
we will, therefore, be ever ready to consider friendly
suggestions for improvement.

Opposed 10 the interests of no class; devoted
exclusively to legal subjects ; entering on a widely-
extended ficld for useful operations, and at a heavy
and continnous outlay, we look for generous sup-
port: and from our Co-Journalists in the Province,
who occupy another field of labour, we bespeak
that sympathy which cvery effort to be useful may
fairly claim.

——————
COUNTY COURTS.

ARBITRATION.
Tae feeling in favor of arbitration as an inexpen-
sive and satisfactory mode of setiling long disputed
accounts, and diflerences having their origin in

family quarrels, is every year becoming stronger
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and gaining new converts ; even compulsory arbi- | as respects subject matter and amount ; and we do
tration, under Judicial direetion, isx now part of | not think that the number of cases it would bring
the law of England.  The jurisdiction of onr’to County Courts would indicate the number with-
County Courts is unaceountably limited in respect drawn from the Superior Counts—but, even if it
to the Iaw of Arbitration ; and while pointing out was ro, that would furnish no sufficient argument

the defeet we will shew how, in our judgment, it
should be remedied.

By the 8th Viectoria, chap. 13 See. 47, County
Court Judges either “ at the sittings for rial or in
Term time” are empowered by consent of parties
to order any cause 1o be referred to arbitration by
Rule of Court, which rnle shall have the same
eflect and be enforced by the sume means as if the
same had been granted by the Court of Queen’s
Beneh ir a cause depending in that court.”

The power of reference is confined to causes i
the County Court, and to the subject matter each
cause involves,  ‘The time when a reference can be
made, is after nearly all the usual costs in a cause
have probably been incurred. If parties chose to
refer before any action is brought, by indentures,

mutual bonds, or the like, to render the reference,

effectnal under the 7 Wm. 1V. Chap, 3 Sec. 29, the
instrument of submission must contain an agree-
ment that the subinission shall be made a rule of

ane of the Superior Courts at Toronto, and in such,

Court the ordinary proceedings 10 secure attendance

of witnesses and enforce award, &ec., must be,
Whatever the amonnt in dispnte is, such

had.
submission cannot be made a rule of the County
Court: and yet it scems to us that there is strong

ground for claiming the extension of this privilege.

to them. Country practitioners at all conversant
with the expense and delay of the present mode of
proceeding will, we are satisficd, agree in this
opinion.

If the jurisdiction in ordinary of County Courts
covers demands to one hundred pounds, why not
allow an arbitration jurisdiction to the same
amount, and in references before as well as after
suit commenced ? Why not give the County Courts
equal power with the Inferior Courts (Sce 16 Vict.
chap. 177, Scc. 4,) and, as Courts of Record, co-
ordinate authority with the Superior Courts so far
as the Connty Courts’ jurisdiction extends?

The remedy we snggest is to enlarge the provi-
sions of the 20th, 30th, and 31st sections of the
stat. 7th Wm. IV. chap. 38, so as to make their
enactments applicable to the County Courts, as
respects causes of action cognizable in them, or in
reference to certain (specified) causes of action for
sums not cxceeding £100, and thus enable a refer-
ence to aiHvitration without the necessity of bringing
a suit in the County Court, or being compelled to
resort to the courts at Toronto for ultimate proceed-
ings. It secms to us that there can be no possible
objection to this change. The Judges of the Countﬁ
Courts already possess more important powers, bot

against a beneficial alteration.
T ———
CORONERS.

The office of Coroner may be made a valuable
instrument in the discovery of crime, or at least in
“obtaining such information as will assist in traci

a criminal act to its real source. The facts alsﬁ
'appearances as developed on an Inquest, under an
! intelligent coroner, may often prove the innocence
}of a suspected party—by shewing that the death was

occasionad by the deceased’s own wilful act, or by
raccident, &e. ; and not unfrequently they may bring
-home proof of guilt against a person that would
otherwise escape. The value of a coroner’s invest-
igation, however, depends on the presence not
merely of judicial talents but a competent share of
medico-legal knowledge also. There are several
coroners in this Province who are medical men,

{one at least we know of high standing in his pro-
fession, and of large experience as a coroner), such
men are best qualified 10 give useful hints as to
what should be observed in case of death under
suspicious circumstances—as the things to be noticed
in respect to the position, appearance, &c., of the
body ; the disposition, &c., of articles near it ; the
Post Mortem, &c. Now, if any Coroner conversant
with the subject would undertake to set down some
Notes for the assistance of his co-coroners, it would
be a great aid to them, and calculated to enhance
1the value of the office ; and we would gladly give

them insertion in the Law Journal. We hope some

'Medical Gentleman may be induced to meet our
i suggestion: he could divide the subject into two or
more parts, and the trouble would thus be spread
over as many months.

Tur Javvary Numser.—The January number
of the Law Journal will be sent to Practitioners,
Magistrates, and Officers of the Local Courts in
each County, whose names have been returmed to
us as willing to subscribe : we purpose, also, zend-
ing it to numerous influential parties interested in
the administration of the Law, for their approval.
Such as may not desire to subsecribe will have the
kindness to return this number, with their addyess
distinctly noted ; otherwise we will feel at liberty
to enrol their names as Subscribers, upon the terms
set forth in the Prospectus. Magistrates, Municipal
Oflicers and others, desirous of subscribing, who—
from their address not being made known to us—
have not received the present number, can, (on
application to Mr. Jon~y Hoece, Barric), be supplied,
as a large edition has been struck off for that

purpose.
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EQUITY AND COMMON LAW COURTS IN ENGLAND.—
In the Notes of English decisions we have adopted
the common usage of giving only the initial letters
of the several Equity and Commoa Law Courts:
thus L. C., Lord Chanecllor® Conrti—L. 1., Lords
Justices ;—M. R., Master of the Roll«;—V. C. K.,
Vice-Chancellor Kindersley ;—V. C. 8., Viee-Chan-
cellor Stuart ;—V. C. W,, Vice-Chancellor Wood
—Q. B., Queen’s Bench ;—B. C., Bail Court ;—
C. P., Common Pleas;—EX., Exchequer;—EX.
CH., Exchequer Chamber ;—and C. C. R., Crown
Cases Reserved.

Junces’ Sanamies.—We see by the English
papers that it is the intention of the Lord Chancellor
to increase the salarics of certain County Court
Judges to £1500 per year, including the Judges of
the Metropolitan Districts, and those who preside
in Courts elsewhere in which the largest amount of
business is transacted. The lowest salary paid is )
equal to $7880 per year, while the maximum salary |
to our County Judges is $2000 ycarly, for a greater|
amount of work and labour: indeed, in addition to
business similar to the English Judges, our Judges!
have that pertaining to tico Courts more 10 discharge. '

To our READERS.—We confidenily rely upon the
kind exertions of the Profession, and of the Division
Court officers, in cach County, to add to our Sub-|
scription List.  To many members of the Profession |
throughout the Upper Province we are already
greatly indebted, and in publicly expressing our’
acknowledgments for their kindness, we trust that:
as their good will was shewn while the Prospec-
tus only was in existence, now that they have the |
Journal itself to judge from, they may be induced |
to use their influence in promoting its circulation.

Sxercues 8Y A J. P.—We beg leave to thank a
J. P., and commend his “Sketches” to our readers.
J. P. deals very delicately with hix order, and we
admire his charily in supposing that no unprincipled
Magistrate exists in Canada. But, though we yicld
to no one in our respect for the Magistracy generally,
we fear there are few Commissions that do not in-
clude one or two such.—OQur next issue will pro-
bably carry the “Sketches” as far as INFORMATION.

MunicipaL Reporrs.—For the Municipal deci-
sions in this issue, we are indebted to late numbers
of the “ Practice Court and Chambers Reports,”
by J. Lukin Robinson, Esq.

Our MostrLy REeperrory.—Under this head

URNAL. 13

GeneraL Innex.—-To fecilitate future reference,
it is our intention to furnish a Grseran Inpex at
the close of cach Yolume of the Law Joereal 5 par-
tics, therefore, desivons of having the work bound
up should, after persusal, carefully put away each
number, otherwise they will incur the 1isk of losing
some of the sheets, and thus having an imperfect
volumne,

am———

will be sct down matter more especially interesting |

to the Profession. So far as space permits they

may feel assured that we will care for their inform- |

ation and advantage. The leading feature will be |

Ilf;)tes of important recent decisions on General
W,

T TTI———

SURROGATE COURT,.
(Notes of English cases in relation to)

Prerocative Covrt—Ekins v. Brown and others.~--May 29,
and June 6, 1854.

The paraphernalia of the wife of a deceased testator held
nol to br purt of the extate of her husband so as to constitute
bima notabilia.—1t is only the balance of a partnership
account ufter payment af debis, thut can be treated as assets
in exranuning the question of bona notubilia.

In thi< case a will was proved in the Count of the Arch-
deacon of Northampton, and the question raised was whether
the testator possessed. at the time of hisdeath, assets without
that yurisdiction suflicient to constitute bona notabilia, and
thus reinder a Prerogative Probate necessary and the Archi-
diaconal Probate void.  The widow had separated from her
husbuud, and resided in the neighbourhoeod of London, and
not withun the Archideaconry at the time of her husband’s
death ; and she had then in her custody certain trinkets, a
table-cloth, shawl, &ec.—Sir Joun Dobsoy said : < In exam-
ininyg the nature of the articles T am led to the conclusion that
they are for the most part to be considered, after the death of
lier husbund, not as partof lus eflects but as paraphernalia
belonging 1o the widow herself.—Upon the dcatg of her
hushand 1 apprehend they become the praperty of the wife.”?
Deceased was also co-pantner in a racing mare out of the
local jurisdiction, value £30, but deceased owed on account
of this partuership upwards of £260. Whether the £15
moicty of the value ot the mare could be treated as assets
when a larger sum was due from the estate was the question,
and upon this point Sir Jous Donsox was of opinion that the
propenty which the executor took amounted to nothing at all;
so that, upon the whole ca<e, it was pronounced that there
was no proof of bona notabilia, and the prayer that the pro-
bate should be brought in and revoked was rejected with
costs.

Prerocative Covrt.—Inthe Goods of Thomas Tyash.--Nov.
6th, 1851,

T. T. not having been heard of since 1826, administration,
as having dicd intestate, granted to his widow so as to
enuble her to receive a debt due to him nnder a decree of
the Court of Chancery.

In 1822 Thomas Trash left England for the East Indies,
and in 1826 he wrate @ letter to his wife, but no tidings had
been heard of lum since that time—the widow moved for
“letters of administration to her husband as having died
iutestate in or about the year 1826.» Advertisements had
been inserted i Avzust, 1851, in a newspaper in extensive
circulation i the vicinity of the place where he had lived in
Eugland, in the T¥mes and the Shipping Gazette, but no
information had resulted therefrom.

Sir Joux Dopsox granted the motion, -
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DIVISION COURTS.
(Reports in relation ta)

—-

ENGLISH CASES.

C.P. Browen v, Hastov. Noe. 20, 1854,
County Court Interpleadi r—IHigh Bailiff omittine to deduct

his Costs out of procceds under 11Sth Rule, no right of

action for his costs, §c.

This was a special ease.  The plnintiff was the hizh bailiff
of the Co. C. of Statlordshire, holden at Neweastle-under-
Lyne, who, under a writ of fi. fur. issued out of that court
under 9 & 10 Viet. ¢. 95, s. 104, authorising the execution of
such writ in a district out of the junsdiction of the court in
which the judiment was obtained, had seized the goods of
one Moran 10 satisfy a_judgment obtained against him in the
Co. C. of Liverpool. The defendant was the plaintf in the

original suit at Liverpool.  After the high baitf had seized :

the moods a claim to them was put in by a third party, and
the high bailitl obtained an interpleader summons, that the
claim might be adjudicated upon. The goods were detained
by him till after the trial of the interpleader ; that was deter-
mined in favor of the defendant, the then plaintifl’; and the
judge ordered that the costs of the interpleader proceedings

should be Hnid by the claimant. The goods were sold and
the proceeds were paid into court, and the money was after-

wards taken out by the then plainuff without deduetion having
been made by the high bailiff for his costs under the 148th
rule of practice, which says that when the claim to any goads
or chattels taken in exccution, or the proceeds or value thereof
shall be dismissed, the costs of the builitf shall be retained by
him out of the amount levied, unless the judyge shall otherwise
direct. The plaintift then brousht an” action for his costs
wrainst the present defendant, who had taken the money out

court. And the question for the court was, whether ti »
laintiff, having omitted to deduct his costs out of the sum

evied, could sustain an action for them against the defendant.

. Mills for the plaintitf.—The plaintiff has a right to fees
under the statute of Elizabeth, and may bring an action for
them ; and the right to deduct them does not take away that
remecj By the 118th section the judge may make such
order as to the costs of the interpleader as to him shall seem
fit. He ordered the claimant in the interpleader to pay the
costs of the then plaintifl. The costs of the high bailiil are
part of those costs, and he may recover them Trom him by
action. [MavLre, J.—The 118ih section does not impose any
duty upon the high bailiff, he may take out an interpleader
summons or not, as he chooses.] The 145th and 146th rules
show that it is his duty to do so. [MavLe, J.—They do not
impose on him any duty. Sect. 37 gives the badifi a right to
fees generally. The 118th section speaks of the costs of in-
terpleader, and gives the {udge the right to say what costs
the oite party shall pay to the other ; and by the practice of
the court the losing party pays the costs of the high bailif.
The officer taxed these costs. [MauLe, J.—Supposing he
might have brought an action against Mary Collins, Having
paid the money over to the defendant, can he bring an action
against her?) He earned his tees, and has a right of action
for them. [MavurE, J.—Having paid the money over to the
defendant, under what head of money raid can he recover it
back 7] As fees to which he is entitled.

Maurg, J.—They are not fees at all, but costs which the
judge has ordered to be paid by Mary Collins. A fee means
something to be paid by one person to another for something
done for him. But this would be a fee for something done by
the plaintiff as a duty to himself.

ellish, for the defendant.—First, the defendant is not
liable to pay at all. By the 118th section the judge may order
that the costs should be paid, or that they should not be paid.
He has not ordered the defendant to pay them, and the plaintiff;

[0

!cmmot have them from him. Secondly, having paid the
mouey over, he cannot recover it back, The 11Sth rule cannot
i wive any such right, if it i« not given by the Actatself, {He
' was stopped by the court.]

Jrnvs, €, J.—Ascuming for the [;urposcu of the arrument
 that the hich bailil mizht have deducted his costs from the
“proceeds of the wonds, T am of opmion that he, having omitted

to da that, and having pad the whole imto court, and not having
appiied 1o the judue to have the amount of his costs de-
ducted, has no right of action aainst the defendant.  Mr,
I Mills says the costs are fees to which he bad a right, and
 Ahat that right is not taken away by the 118th scction, which
authorises the hizh bailift to deduet his conts from the pro-
,ceeds. But they are not fees but costs of domng what he did
i executing the wnit; and on that ground I decide.
i Maurg, J.~—Assuming the right of the high bailiff to deduct
his costs, if he had done that the count would have dealt with
the residue. He has not done so, though knowing all the
- circumstances of the case. He has not applied to the court,
but allowed the court to distribute the money to other persous ;
and he now seeks to recover his costs from the defendant, the
plaintiff in the original suit. This does not come under any
ot the well known heads of money had and received to the
use of a person, nor under any precedent to that eflect, and
he cannot say that there was any implied undertaking making
it so. These costs are no more fees than they are rent or
interest of money. 1t appears to me a desperate shift to get
money, to which, if the plaintiff had oncc a right, he has left
the time for enforcing 1t o by.

WiLrLtanms and Crowper, JJ. concurred.

[The Tth sec. of the Division Court Extension Act is taken
from the 118th sec. of 9 & 10 Vic., and is in substance the
same 3 and the §4th U.C. Rule corresponds with the English
Rule 148. The English Rule 145 is similar to the U.C. Rule
53. The English Rules 146 and 147 were unnecessary, the
matter in them being covered by the provisions in our statute.

—Ed. L. J.]

TAYLOR v. THE CrowLAND Gas CoMPANY. Nov. 23, 1854,
EX. County Court—Corporation—Costs.
Queere, whether the County Court Acts apply to cor porations ?

M. Chambers, Q.C. (Tapping with him) moved for a rule
calling upon the defendants to shew cause why the master
should not tax the costs of the plaintiff herein.

This was an action brought by the plaintifl against the
above company to recover certain fees, &c., due to him for
services to the company before and after registration. The
claim of the plaintifl was for £22 1s., for which amount he
obtained a verdict ; but, in consequence of part of his demand
being for conveyancing, which it waslield he was not entitled
to recover (see 23 L. T. Rep. 194 and 146), his damages
were reduced to the sum of £7 odd, which amount, it had
peen contended, did not entitle him to his costs, inasmuch as
he should have sued in the Co. C.

It was now araued that, under the 9 & 10 Vict c. 95, s.
128, and the 15 & 16 Vict. c. 54, s. 4, the plaintiff was entitled
to his costs—first, because many of the shareholders resided
more than twenty miles from the defendant ; secondly, be-
cause the cause of action did not arise wholly, or in some
material point within the jurisdiction within which the de-
fendants dwelt or carried on their business; and thirdly,
because the cause of action was one for which no plaint could
have been brought in the Co. C. [Povrock, C.B.—The share-
holders are not the defendants, but the corporation; where is
the business of the company transacted 2] ~ At Crowland ; but
it would be idle to sue the corporation in the Co. C.; for, in
the event of there being no effects, the plaintiff would be
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unable to proceed against the individual sharcholders under | {In our Courts the Judge has a like power under scc. 83,

the 7 & 8 Vict. ¢. 110, s. 66.
question whether or not the Co. C. Actappliesto corporations
what mode of servive s there 7 Anbersos, B,—1t is certainly
very inconvenient that it should apply.} Rule nisi,
(The Division Court Aet (2ec. 23) wives jurisdiction ¢ lor
or agaiust any person or persons, bodies corporate or other-
wise,” but contuins no eapress provision as to the made of
service on a Corporation :—the Practice of the Superior Courts,
then, wonld apply.
&. and Huron R. R. Company. in the First Division Conrt
of tite County of Stncoe, Junce Goway is nuderstood to have
said, that in the abeence of any provision for the service of
Division Court process on Corpurations, he thought the Sta-

tutory provisions regulating service of process of the Superior |

Courts on Corporations might be resorted toinaid.—Ed. L J.]

(Ely County Court.)
Sep. 1854.
Saver o CoLe,
Practice—Dlect puis darrein continuance.

Action for assault. The case had been ripe for trial at the
preceding court, since which time the magistrates had dis-
missed the case, with a certificate, which had been before
them before the entry of the case in the Co. C., although
sought to be withdrawn. . . .

The defendant’s attorney put in the certificate in barof the
action,

Ngylor:, who was counsel for the plaintifl, argued that thp
putting in the certificate was in the nature ot a plea puis
darrein continuance, which could not be pleaded after a case
was ripe for trial, but adjourned at the instance of the de-
fendant : (Dowson v Leri, 4 B. & Ald. 249.) Azain, pleas
puis darrein continuance should be veritied by athdavit,

His Honour considered the certificate a bar, and thought
the verification by a witness to the signatures was sufficieut.

(Cambridge County Court.)
Sep, 28, 1854,
Evansv. Dyson.

Set off—Muney paid and received.

Action for work and labour, &c. To this the defendant
pleaded as a set-oft that the plaintif had received £5 of im
to teach him to brew, but that he had neglected and refused
80 to teach him.

The attorney for the plaintiff urged that this was not the
subject of set-off, there being o ¢ mutual debt,”

‘aylor, counsel for the defendant, contended that the set-
off was for ¢ money had and received to the defendant’s use,”
and :‘as therefore in the nature of a debt, and liable to be
set off.

His Honour considered that the set-off must be a separate
action,

(Leeds County Court.—T. H. Marshall, Judge.)

Sept. 27, 1854.
Ransox ET aL.p. Yonrk anp Norrit MipLAND Rarzway
CoMpaNy

Carriage of Goods—Disput: as to charges—Costs not

allowed where judge disugrees twith the verdict of jury.

The action was to recover a certain amount which it was
alleged was unfairly overcharged on the carriage of zoods for
e plaintiff, A jury was called. The facts need not be
stated as they involve no question of importance, but the
jury returned a verdict for the defendant. On being applied
to for costs, the Junce said: “I am not satisfied with the
verdict, and therefore I cannot give costs.”?

Parkr, Bo—It is a wreat |

At least, in a late case, Lee v. The O. I

stat. 13 & 14 Vie. ch 53, and we are aware of its being exer-
cised more than ouee in cases where a perverse verdict was

Lrendered —Ld. L.J.)

] ——

: (Halifax Connty Court.—J. Stansticld, Judge.)

| Oct. 18, 1851,

! Ruones PO, v, HarrLuy AN aTHERS,
L.recution —Priority of lundlord.

VY landlord is not entitled to o priopity in respect of yent due
o arer a creditor who has issued ervcution 1n a Co, C. judg-
ntent. unliss the ereditor gives notice to the Weiliff as pro-
vided by the Co. €. Acts

This was an action brought by the plaintiff ¢high bailiff of
the Ca. C.), azainst Johu Hartly, coustable, James Ore, J.
; Robinson, aud James Howarth, auctivneer, Halifax, for a
wrongful conversion.

Mr. Rhades stated that he was under the necessity of
bringine this action to determine the right of landlords to a
priority of rent.  The circumstances attending this case were
singular, inasmuch as Mr, Stocks persevered in ~elling the
szroods taken, he wmsisting he had arizht to do su.  As high
bailiff of that court he (Mr. Rhodes) hiad been commanded to
levy on the goods of one William Crowther, at Northowram,
which by his bailitls he had done, and left the goods at Mr.
Woodhead’s, the Shoulder of Mutton fun, Northowram, there
to remain until sent for for the purpose of selling,  He subse-
quently sent tor the same, but was informed that Mr. Stock’s
bailitT had sold them. He immediately informed the parties
they had dose wrong, and must pay Inim the amount of exe-
cution, They refused—and hence the action. He had no
occation to inform his Honour, but it was perhaps necessary
for Mr. Stocks to know, that that rule of law which obliged
the sheriff before distraint to jnquire if any rent was due, and
if due to pay the same before levy, was by the Co. Courts
Act repealed, and in its stead the Jwndlord was now obliged
to give natice in writing to the  bailiff making the levy that
rent was due, whereupon the bailiff was then bound to distrain
as well for the landlord’s clnim as for the amount of execution ;
but of thix claim neither Mr, Stocks nor us azent thought

roper to ive the requisite notice, and when he informed the
atter that they ought to have done so, he replied that Mr,
Stocks had told them differently.

Stocks, on behalf of the defendants, stated that until that
moment he was not aware but that the same rule of law that
was applicable to the sherifl was likewise the law in the Co,
C. The facts were, that he wanted some rent of Crowther,
and had given instructions for a distraint on Crowther’s goods,
which the defendants made, and at the same time were in-
formed that the bailiffs of the Co. C. had previously levied on
the goods, and taken them to the Shoulder of Mutton, which
was likewise his property ; he certamly thought that, secing
the goods were there unsold, and that rent was due to him,
he had a right to huve that satisfied first, and that he was
under no obligation to give notice.

His Hovoug, in giving judgment, said the verdict must be
for the plaintifl, It was quite clear that a different rule of
law prevailed ir. the Co. é., and that now to entitle the land-
lord to a priority 1t nas necessary, in the languaze of the Act,
that notice in writing must be given by the landlord or his
agent to the bailiff making the Jevy that rent is due, where-
upon the bailtf is then bound to levy as well for the landlord
as for the execution-creditor. Such nolice was not given;
therefore the judgment of the court must be for the plaintift
for the amount souzht.

[Sec. 6 of Division Court Extension Act repeals also the
statute of Anne, and is the same in substauce as the Imperial
Act 9 & 10 Vic, ¢, 95.—FEd. L. J.}

e e ——————




16

LAW JOURNAL.

[Janvany,

S ———
(Southwark County Court.—Geo. Clive, Judge.)

Oct. 25, 1S54,
LEE v. THE Driciiroy asn Sovry Cosst Rurway Cospasy,

Liability of a Beilieay Cowpany for loxs by Uhe alstraction
of money from a paiéil in transilu,

This was an action broteht by Me, Win, Lee, the ehancery
barrister, to recover £3 10« abstiaeted leom a parcel whilst
in the pussession of the above compaay.

Denny, the Larrister. appeared for the compliinant: the
company was represented by thewr solicitor, Mr, Faithful,

From thie evidence of Mr. Lee and hic witiossos, it appeared
that on the 27th June, he (Mr. Lee) assasted by his lnundress,
Mary Sims, made up a pareel in a blue baz, at his chambers
in Farra’s-huildies, Temple, and addreessed it to < Mrs,
Lee, No. 101, Lanzdowne-place. Brichton”®  Amonu-t the
anticles, and quite in the ceutre of the parcel, was a packase
of tea, under the cord of which a letter, containing £3 105,
was fixed. The parcel was given to Mr. Lee’s elerk, a Mr.
Jones, who had nct seen it made up, and who was also not
aware of what it contained, 1o be taken to the Brizhton Rail-
way station at London-bridze, to o by the express teain,
Jones further swore that he delivered and paid the book e,
carriage, &c., 1a. A, at soon after l|:|lf-p:|~l four o’clock in
the afternoon.  When it arrived at itadestination, and opened
by Mrs Lee, no money was fornd, althouzh every other
article was safe. Mr. Lee subsequently applied to the com-
pany about the matter, but was so evasively an~werel and

ut off, that he was compelled to adopt the present preeeed-
1ngs to recover his money.

Faithful hoped that the company would not le renduered
liable for moneys that mivht huve been abstracted or lost,
Pprevious to its being booked at the wmilway otfice.  To show
that it could not have been abstracted while in the poscession
of the company, he would call the manazer of the parcel
office, a most trustworthy man, who received the parcel, and
also others who had the parcel under their notice, to testify
to the fact.

The first witness, George Mitchell, said—I have been
manager of the parcels department for the last three years,
and have been in the service thirteen years. I remember
receiving Mr. Lee’s [’mrccl on the day in question, about three
minutes before five o’clock. 1 will nut swear to the exact
time, but am certain that it had not been booked in the otfice
fifteen minutes before five o’clock. I mention the former
time because the entry of Mr. Lee’s parcel is made after
another entry, which must have been made in the ¢ Way-
book?? at that time.

By the Jupce—Did you notice the parcel, and in what
condition it was ?

Witness.--~Yes, your honour, I did, it was quite secure,
and I entered the fact in the book at the time.

The guard of the train and the delivery porter at Brighton
also testified that from its being taken from the booking-office
until its delivery at Mrs. Lee’s residence at Brighton, no
person could by any possibility have meddled with it, and
that it was in the same state as when received. They more
Kanicularly noticed the parcel because Mr. Lee was in the

abit of sending in such a way weekly for above four years
past.

The Junce (to Mrs. Lee).-~Did you notice the conditior
the parcel was in when you received it ?

Mrs. Lee.—Yes; I remarked, and called the attention of
my maid-servant to the loose and slovenly manner in which
it was tied and sealed up.

The Jupce.—In this case 1 must, from the admission of
the parcel-manager, that the ba;; was well sccured when he
veceived it, de:f&e in favour of the complainant ; but I must

at the same time say that, considering the cheap and secure
way in which money can at present be sent, much indiscre-
tion hus been used i trapsmitting the money in the way it
Wits et
Denng.—Your hononrs deeision includes the usual costs ?
The Jepcr e=-Canstdering the whole matter, [ cannot
allow any costs but what has been incurred for witnesses.

MONTHLY REPERTORY.
Notes of Fnyglish Cases,
(Commencing November, 1851.)
CONMMON LAW,
C.P. Bapoxeau v, FanneLr. Nov. 4.

Slander—Innuendo— Words not actionable per se.

The deelaration stated—that the plaintifl was a manufac
turer of asphalte, and was employed to lny new asphalte ina
certain conrt, and that he had duly performed the work ; yet
the defendant, well knowing the premuses, spoke, &c., these
words: 4 The okl materials have been relaid by you in the
asphalte work (deseribing the place) and 1 have seen the
work done.” thereby meaning that the plaintitf’ had been
wnilty of dishonesty’in the conduct of his trade, by laying
down azun the old asphalte materials instead of the new,
according to his contract.  Plea: Not Guilty. At the trial
the Judze asked the jury, ¢ Do you find the words proved 1%
but did not ask them if they found that the words were used
in the sense of the nnuendo.

Held, that hie was right.

Grirritits v TEETGEN. Nov. 4.

Seduction---Pluintiff’s Servant.

Plaintiff°s dausghter went to assist in keeping the defend-
ant’s shop during the temporary absence of the defendant’s
wife, for which she received remuneration. Whilst there she
was seduced by defendant.

Jeld, that there waus notlung in those facts inconsistent
\vlith her being the plaintift’s servant when the seduction took
place.

C.P.

EX. ATKINSON . NEWTON. Nov. 8.
Slander~-Question for Jury—~Meaning of words of slander.

At the trial of an action by A. agmainst B. for slander, A.
Eoved the words used to be, « You're a thief, and robbed J.
>. of his money,” while B. proved the words to be, “You’ve
gotJ. C.% brass.”” The fact was, J. C. had lost money, and
it was thought A. had found it,

Held, that the Judge rightly told the jury they were to
consider whether A.s version or B.’s version of the words
used was correct, and if they believed A., they were to find
a verdict for him ; and that he was not bound to tell them
that the finding of J. C.’s money was no felony in itself, and
that, if they were of opinion that B. intended not to impute a
fclon‘{, but merely the circumstances of J. C.’s money being
found, then they were to find for the defendant.

c.c.n. Recina v, SixpsoN. Nov. 11.

Larceny~-Stealing jrom. the person--7 Wm. 4 & 1 Vie. c. 87,
8. 3—Severance of property.

The prosecutor carried his watch in his waistcoat pocket,
the chain attached passing through a button-hole of the waist-
coat, and being there kept from slipping through by a watch
Ley. The prisoner took the watch out of the pocket and drew
the chain out of the button-hale, but his hand being seized,




i ared that, although the chain and key were drawn out

:)‘f: ﬁ)utton-hol,e, the p%int of the key liad c’:'xught up another
button, and was thereby suspended.

Held, that the evidence was suflicient to warrant a con~
sction for stealing from the person,

Q.8. WiLLins v, Syira. Nov. 10.

Infunt, acknowledgiment byl--S(u;utc of Limitations—9 Geo.
4, c. I4,

Where an infant contracts for necessaries, and whilst an
nfant makes a promise to pay within six years before the
commencement of the action :—

Held, that such promize is suflicient to take the case out of
the statute, the infant beiug originally liable.

C.C.R. Rrvina v, Suare axp Orukrs. Nov. 11.

¥enue—7 Geo. 4, c. 64, . 13—Felony in respect of property
in a waggon emplayed in a journey.

S. and C., carmen of the Great Northern Railway Com-
pany, leftthe station in Middlesex to proceed to Woolwich,
i Kent, with one of the company’s wazwons ; and before
starting, the usual oats, &e., for provender for the lorses were
given ont to them and placed in the vvageon in nosebags,
At Woolwich they taok the nosebags fiorn the vazoon, and
delivered them to B., an ostler, for 64, Upon an indsctment
at the Middlesex sessions of 8. ond C. for stealing the cats,
&c., and of B, for 1eceiving, they were found guilty,

Held, that the rase was withun 7 Ceo, 4, ¢. 64, 5. 135 and
that though the offences were committed in Kent, the prisoners
might be tried in Middlesex.

ReGINa v. Rosiss. Nov. 11.

Larceny—fulse pretences.

A qoantity of wheat, no* the propernty of the prasecutors,
having been consigned to thesr care, was deposited in one of
their storehouses under the care of a servant, ., who had
authority to deliver only to the orders of the prosecutors, or
C., their managing clerk. The prisoner, u servant ot the
prosecutors, at another storehonse, by represemation 10 E.
that he had been sent by C. for some of the wheat, and was
to take it to the Brizhton Railway, which representation voas
entirely false, obtained the key from E., and vas allowed to
remove five quarters, which Le subscqucntly Gisposed of for
his own use, the prisoner zssisting to put the five quarters in
the cart in which 1t was conveyed away, and zoiry with it.

Held, upon the facts above, that the prisoner was guilty of
larceny.

C.C.R.

€X. Broapwoop . GrANARA. Nov. 11,
Innkeepers’s lien—guest’s goods—goods hired by guests.
A., a travelling musician, went to G.’s hotel and took

apartments. A few days afterwards A. hired a piano from B.,

who sent it to the hotel, and G. knew that it was merely

hired for a temporary purpose from is.
Held, that G. had acquired no lien over the piano for pay-~
ment of A.’s hotetl bill.

C.C.R. Recina 2. Beeston. Nov. 11.

Eridence— Deposition before Magistrate—admissibility of,
at trial—11 & 12 Vic. c. 42, s. 17—same charge. =

A deposition properly taken under 11 & 12Vic. ¢. 42, 8. 17
fore a magistrate on a charge of feloniously wounding, is
admissible in evidence against the prisoner on his trial for
murder, the deponent having subsequently died of the wound.

LAW JOURNAL.
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To render a deposition so taken admissiblo at the trial of o
risoner, it is not a condition that the charse on which he is
indicted must be identically the same as that made against
him betore the magistrate ; but the guestion is, whether the
charge was such that the prisoner had full opportunity before
the mawistrate for cross-exaunination as to the cirenmstances
appenring at the trinl T It the charge on the two occasions
bee wnbstantially ditlerent, sucth deposition will not be receiv-
able ot the trial,

Q.B. Wenster v. Jounsox, Nov, 11,

Executor’s assent to legacy—Concealmert of will,

Where a devisee of premises fur life is nrpointcd executnx
by the will and conceals it and takes out letters of adminis-
tration under which she enters upon the premises and occu-
pirs as next of K, clinting the whole :—

Hetd, that such entry and ocenpation are not evidence of
an assent to the legaey, but rather of dissent, as she claimed
the whole iuterest in the premises as noxt of kin,

Recing v. West. Nov. 11.

Larceny—lost property—finding.

A purchaser at the prisoner’s stall left his purse on it. A
| stranger pointed out the purse to the prisorer, supposing it to
- he her’s, and reproved her for carelessness, when she pat it
i in her pocket and afterwards concealed it, and on tne return
of the owner denied all knowledwe of it. Upon the indictment
for larceny, the jury found that the prisoner .ok up the purse
Lnowing it was not her own, and intending at that time to
ap‘rmpr‘m!c it to her own use, but that when she took it she
di n({t know who was the owner ; whereupon she was con-
vieted.,

#eld, that the conviction was proper ; that the purse so
left was not lost property.

C.C.R.

DUNBAR v. SMUTHWALTE, Nov. 14,
Shipping cuntract—Plea of unseaworthiness.

The plaintiff shipped goods on board defendant’s vessel,
the defendant undertaking that the vessel should be sea-
viorthy at commencement of the voyage. In an action on
the coutract the declaration alleged < that the vessel was not
seaworthy at the commencement of the voyage, whereby the
pleintill was prevented from insuring; “to which a “plea
¢ that lefore auy damnaze, loss, or prejudice accrued to the
plaintiff, the vessel was made seaworthy”’ was held no answer
to the action, aud bad on demurrer.

Q.B.

EX. Jaryxe v. Hucnes. Nov. 18,
Deed, from what time it speaks—Statute of Limitations.

A deed is presumed 1o speak not from the date it bears, but
from the day on which it is in fact executed, unless 12~
language clearly indicates another period as that which .
referred to. It t{e deed, therefore, contains an acknowledg-
ment of the title, the Statute of Limutations, 3 & 4 Wm. 4, c.
27, s. 14, begius to run only from the date of execution.

EX. PorTincer v. NEaves. Nov. 2.
Bul of Exchange—Nolice of dishonour—rveal address.

A. sued B. on a bill of exchange, the defence being that
there had been no notice of dishonour. A., who kuew Y. to
be the real address of B., proved at the trial that B. had told
him to send the notice to X., while B. contradicted that evi-
dence. The fact was, that A. sent the notice to X., and it did
not reach B. before the writ was served.
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Mcld, the proper question for the jury was, whether the
believed that B. had told A. that the notice. if sent to X,
would be sufficient ?

Q.B. Hooason v. Harutsox, Nov, 25,

Insulvent Deblor’s Art, discharge under—Insufficient entry
of debtor in schedule.

Where, to an action on a bill of exehangze, the defendant
pleaded discharge under the Insolvent Debtor’s Act, aud it
was proved that the bill on wluch the action was brouseln
was not set out in the schedule, nor the name and address
properly inserted therein, and the jury fuund for the plaintitt;
the Court refused to disturb the verdict. ’

e,

CHANCERY.

————

vV.C.K. MartHisoN v. CLARKE. Nov. 4.
Trustee—Auctioneer— Mortgagee in possession.

An assiznee of a mortzage, being one of a firm of auction-
eers, sells under a power contained in the mongage deed,
and charges for personal trouble and commission.” On the
question whether he wax entitled to those charges,—

. Held, that so far as and when he was morteagee in posses-
aion he was a trustee, und the rule of equity applicd. and he
was therefore not entitled to charge for persoual trouble
during that period.

Wincit v. Grasr.
Lxecutor’s right to retain money.

By antenuptial contract confirmed by will after marriage.
monies are settled on the wite, but never paid. The husband
dies, appuinting twe executors, The wife dies, and appoints
the same two persons hicr exeentors, against whom a suit is
instituted in respect of a breach of trast of the husbaud, and
they claim, as the wife’s representatives, the sum scitled.,

eld, that they could retain their own debt on her behalf,
in priority to other creditors of equal degree.

V.C.K. Nov. 6,8,

Bovse v. RosssorovcH.
Jurisdiction— Foreign judgment.

V.C.XK. Nov. 7, 8.

Testator by his will devised his lands n Ireland and Eng-
land to B. "The will was disputed by A., the heir-at-law,
who flled his bill in Ireland to set it aside. An ixsue had
been directed and a verdict given against the will, and a
motion for a new trial refused. B, files a bill in England to
have the will established, and to have it declared that the
English estate passed under it.

eld, that the proceedings in Ireland were no bar to B.’s
obtaining an_issue in England to try the validity of the will,
the verdict in Ireland having na authority to conclude the

uestion as to the English estates, although pronounced upon
&e same will.

Baxgs v. Davies. Nov. 17.
Chose in action—Trade.

Where there is property of the wife, and the husband is
under age, application of such property for trading purposes
must be made the subject of a speocial order.

V.C.K. WeEeks v. TAVLOR. Nov. 18,
Injunction to restrain using judgment at law.

On motion for ay injunction to restrain an action of eject-
ment, the injunction was granted on an undertaking that,

v.clx.

[Janvanry,
—

judgment being allowed to go in the action, such judgment
<hould be dealt with as this Court should direct. The plaintiff
at law then brought an action of trover for the fixtures, and
«onght to uke the gudument as conclusive evidonce of his legal
title,  Upon motion fur_an injunction to restrain such use of
the judwment, motion refused with costa,

Semble. A judazment allowed to be taken on the terms of
aninjunction bemgr wranted and to be dealt with by thie
(""lm" is not given de bene esse, but on admission of legal
title.

ANDREWS t. Prau, Nov. 16, 18.

Injunction—Partnership.

P. is employed by A. as his agent, and i~ that capacity
deals with cuxtomers, but no distinet agreemest is come to
as 1o ferms; and after two years P. sets up a partnership,
amd wrives notiee to dissolve, and sends a circular to the cus-
tomers. A, files a bill tor an injunction, and P. by his answer
aduits that no partuership was intended, but sets it up asthe
meaus of being remunerated.— Held, no partuership.

Semble, although partnership quoad the public is primd
facie evidence of partnership iuter se, it may be rebutted by
evidence.

vV.C.K.

Hatcut v, SEARLES. Nov. 18,

Conway’s Case.
Bill of Exchange—Acceptance in blank—Indorsee— Notice.

In the administration of a testator’s estate, it apgeared that
he had given an acceptance in blank, which had been in-
dorsed to the elaimant.

Held, that the mdorsee, who knew of the fact of the accept-
ance being in blank, must be taken to have such kno:vlefge
of the circumstances of the case as he would have acquired
if he had made proper enquiries, and that he was in no better
position than the drawer.

L.3.

Re CaBLE. Nov. AA.

Practice.

Where a small fund in court belonged to two married women,
who died, each leaving a husband surviving, an order was
made for payment out of court of the fund to the two husvands,
although they had ot taken out administration.  (a)

V.C.S.

M.R. Byay v. Bram. Nov. 13, Dec. 4.
T'rustee—Murriage Articles—Discretionary power.

By marriage articles a power of disposition was given to
the wife, with the consent of the undersigned trustees.

Held, that new trustees appointed by the Court might give
the required consent.

ADAM v. WHEATLEY. Dec. 4.

Demurrer——Constructive agreement,

A. agrees by letter and verbally to take land on a building
lease, and a rough draft is prepared, and fair opy and plan
made, after which a new clause is inserted at A.’s request,
and agreed to by the defendant’s (the landowner’s) solicitor,

V.C.K.

[Nove.—(a)—Rr CanLE.~The last number of English Reports, received
smce the foregoing was in type, shews that the Onder of V.C.S. has dbeen dis-
allowed by the Lord Justices, Lord Justice KNigut Brucx saying: ' There ie
& reacon beside the formal onie why the order should not be allowed. Afler the
wife’s death the husband is uotliable 1o pay her delits 1 before ge ;
but such propeny as he 7 ~ead is apy le tv thus purp
It he were allowed 10 receive 1t 85 her husband, and such adebt were 10 sppeer,
e asscts would be gono in 8 wrong direction.”?—Ed, L. J.]
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all along acting for him ; after which, A. having called for,ﬁcc,” &ec., 1 “minor, who may be an orphan,”? &e., when

19

completion of the agreement, the solicitor declines to com- the minor is nnder the aze of 142 That 1s to sav, do the
lete. On bill filed for specific performance, and demurrer | wards «as atovesmd®? in that section, following the words

or want of equity,—

«put and bund,” refer a< well to the age at which a minar may

Held, that as o capy of the rereement was aigned, and as | pe bound, 2 10 the mode of buding, and to the period 6
it clearly apprared that the plans bad still to be settled. and Iwhich the minor may be bound 2

thesefore the premises were not detined, the demurrer mu>t1
I

be allowed.
L.C.

Eabs. v. WiLLiaMs,
Nov. 11, 13, 14, 15, Dec. 2.
Specific performance—Mining frare—.Nward—Deluy in
Siling bill. -

Plaintiff agreed to lease a coal mine to the defendant on
such terms as two arbitrators, or, in case of their disagsree-
ment, an umpire, P., might fix. An award wa« signed, and
possession having becn previously taken, specific perform-
ance was sought on the footing of the awand,

Held, that the award was bad, on the gronnd that one of
the arbitrators sizned against his own opinion, in deference
to the opiunion of P.

Semble, that an award to be sizned by two arbitrators must
be sizned by the two contemporaneously.

Three years and a half delay in the filing of the bill after

csession had been given up, is 2 complete answer to a suit
or specific performance.

M.R.

MiLLER v, CHAPMAN. Dec. 4.

Will—Construction~Uncertainty.

Testatar devised a reversion equally between his children
living at the death of the tenant for ife, or such others as
would have beea entitled at the death of their parents,

Held, that the surviving children took, to the esclusion ot
a grand-child whose father died after the testator, but before
the tenant for life.

L.J. Baker v. Reap. Dec. 7.
Sale of trust properiy to 5;' trustee-—Acquiescence—Lapse of
ime.

A testator devised a farm to his son, to be valued by A.,
and one-thitd of the valuation to be paid 1o the plaintiff. In
1833 A. bought the farm himself for £750, and paid one-third
to the plainutf, who accepted it. In 1850, A. being dead,
the plaintiff filed a bill to set aside the sale for inadequacy
of consideration.

Held, that considering the lapse of time, and the death of
A., the plaigtifl was too late, and the bill was dismissed.

v.C.S. HerriNG v. MiLes. Dec. 9, 11.

Specific performance—Agreement—Statute of Frauds—
Waiver.

A. and B. agreed to grant mutval leases upon terms stated
in a letter by A.%s solicitor, and accepted by B.%s solicitor.
AJs solicitor sent B.'s a draft of a formal azreement, which
was returned by B.’s unaccepted, as he considered the agree-
ment already definite and binding. Both A. and B. had
antecedent knowledge of the title, aud B. appeared to have
acted on his knowledge.

Held, that there was a waiver of objections to the title on
the part of B., and that A. was entitled to specific perform-
ance.

coriesyourence.
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Under our Statute 14 & 15 Vic., ¢h, 11, sec. 2, is it com-
peteat for the officers therein named ¢ to bind .3’ an appfel::-

If we substitute tor the wards ¢“as aforesaid®® their equiva-
ot in section 1, and read the 2nd section =0 as to include
only wmors nct under the age of 11, we must rend it somes
whtat as follows : ¢ It shall and may be lawful,” &e., “to
put and bind.” asan apprentice by written indenture to any
waster mechanic, &e., with the consent of such person, and
with the consent of the minar, any minor not under the age
of 14 who may be an orplian, &e., for any term not to extend
beyoud the minonty of such apprentice. ~ And such appren-
tice, &e., to end of see. 25 and then we must make the
words ¢ nat under the age of 14 which precede ¢ put and
bind? in the first section, follow them in the second.

Auain, if the secand section includes only intors not under
14, the ditliculty strikes one, in the case of orphans, of dis-
covering their age,

Awain, the section does not say ¢ any minor as aforesatd,”

The object of the statute is simply to enable atticles of
apprenticeship to be entered into for less than seven years
without reference to age, so far as it is stated in the preamble,

And while it would seemn very teasonable that children
who have parents, &e., should be supported by them until
the aze of 14, the same reason would not apply to orphans
dependant for support on pr.ctic charity.

Asain the statate, 14 & - - Vie. ch. 35, which incorporates
the House of Industry at Toronto, aml the statute 16 Vie., ch,
71, amending the act meorporating the Orphan's Home, &e.,
aives these soeivties power to bind asapprentives any children
under their charge, without reference to the age of such child §
and m the 16 Vie. ch. 71, reference is nade to the “Appren-
tien Act,”

Yot if minors under 14 may be bound, they may be clearly
0 bound for any ferm not {o catend beyond the majority of
such apprentice. They may consequently be bound for a
much lonzer period than seven years, whicn wonid ol seem
to be in the provisions of the act; aud moreover, this vory
circumstance would seem to =hew that in such a case the
apprentice, and the master i such apprentice, could not be
said to be held in the 3¢~ manner as it such apprentice
had been bound b{ his 0 her parents. Perhaps some of your
correspondents will be able to answer the doubt satisfactorily,
as it is very likely to Le of some practical importance.

Truly yours,

. .
.

To the Editor of the “Law Journal.”

Sir,

The Law regards Drunkenness as a_punishable vice, and
Judges, court after court, pioclaim Intemperance as the
prolific methicv of crime 3 1 am therefore, 1 hope, within the
range of your Juurnal, in usking a legal question, having in
view the discouragemens of it. At Vandues or Auction sales,
the party who calls them gives whiekey without stint to the
bidder,~aud sometimes oﬁlers, who have articles to sell,
also drug thewr dupes; and while under the nfluence of
hiquor, the idiots bid oft or purchase articles at double their
price. It is a common practice.

Now the question is,—suppose that intoxicated men buy
things at an extravagant price, are they, when they come to
their sober senses, at liberty to repudiate the thing or not?
The law, I know, does not make drunkenness an excuse for
crime, or, asa general thing, a ground for retracting a bargain,
but in the case I put, would not the turpitude on the part of
the seller annul the sale, particularly in a Division Court?

Yours,
A PRACTITIONER AND FRIEND 0oF TEMPERANCE.
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F————
[If a party be in a state of complete intoxication, so that he
does not know what he is doing when he enters into a con-
tract, the fact would be a good defence—See Cook v. Clay-
worth, 18 Ves, 12—Gore ». Gibson, 13 M. & W., 626. The
same if a party were induced to drink in order to take ad-
vantage nf him— (see the cases noted in Harrison’s Digest—
Contract:  Intoxication). The case. you put would probably
turn on a question. of fact, and such evidence should be
adduced as would satisfy the Judge ¢ that the party was
induced to drink in ordertv take advantage of him.” Ed. L.J.]

el
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Advocate, where any art, other than that which is properly’
nature cullivated, fails to make more than a passing iripres—
sion of admiration at the skill of the performer ——only a
genuive man can be a great Advocate.

The character to which a student should aspire is that of
a Christian Gentleman, of whose portraiture let us attempt a
brief and rudely pencilled sketch. .

It is not true that «the manners make the man,’” on the
contrary, as the mdn is, so are the manners,; manner is but
the mind seen in action ; coarse manners never can accom-
pany a refined mind, nor the graces of a gentleman conceal
the spirit of a savage. :

(T0 BE CONTINBED.)

THE STUDENT’S PORTFOLIO.

[For our young friends a space has been reserved, and we
trust that the gleanings which will be presented to them,
monthly, may prove interesting and instructive. The extracts
given will be mnecessarily brief, but may serve to encourage
reflection, (as well as incite to solid and extended reading)
among those of our Student friends who desire not to pick up
the law as a trade, but to study it as a profession—to qualify
themselves for that dignified calling, « which has, amongst
things temporal, no superior or equal.”>—Ed. L. J.]

So natural is the union of Religion with Justice that we
may boldly deem there is neither where both are not. For
how should they be unfeignedly just whom religion doth not
cause to be such; or they religious which are not found such
by the groof of their just actions? If they which employ
their labour and travail about the public administration of
justice follow it only as a trade, with an unquenchable and
unconscionable thirst of gain; being not in heart persuaded
that justice is Gop’s own work, and themselves his agents in
this ﬁusiness; the sentence of right Gon’s own Verdict, and
ihemselves his priests to deliver it ; formalities of justice do
but serve to smother right, and that which was necessanly
ordained for the common good, is, through shameful abuse,
made the cause of common misery.—ﬁooker’s Eccl. Pol.,
Book V., Chap. 1.

[The following is from a recent work—¢ The Advocate”—
only in part published —£d. L. J.]

EDUCATION—MORAL TRAINING.

Assuming that all needful preliminary education in classi-
«cal'and scholastic acquirements has been obtained in youth,
(and wanting which, it would be unwise to adventure upon
the profession) we take the student at the point in his career
when he quits the school or the college, and invite him to
follow us through a brief review of the course of education
which it is desirable he should adopt for the purpose of pre-
paring him for the profession of an Advocate. That course of
education will be eonveniently considered under the three
heads into which it naturally divides itself, viz.: his Morax,
his INTELLECTUAL, aud his PH¥sIcAL training. .

Foremost we place the Moraxr TraiNiNG of the Advocate,
because foremost in importance to the successful discharge of
his duties is the mens conscia recti; and next to that, his
reputation among his fellow men—wanting either, his intel-
lect will be shorn of half its influence. Let the aspirant set
aip in his own mind the ideal of a good man, to which he
should ever strive to approach nearer and nearer, remembering
always that the loftiest courage and the grandest eloquence
proceed from a profound consciousness of rectitude of purpose,
and that the confidence of others can only be secured, and
their emotions—awakened, Ty tho-— i i ity _and

—of sinear
feeling in himself. Shams of every kind have .no lasthng-
guccess in any pursuit, least of all in the profession of an

OFFICIAL APPOINTMENTS.

COUNTY JUDGES.

ALEXANDER LOGIE, of Hamilton, Esq., Barrister-at-Law, to.be Judge of
the County Court of WENTWORTH.—[Commission daied 16th October, 1854.]
[Gazetted 23rd Dec, 1854.1

JOSEPH DAVIS, of Osgoode Hall, Esq.. to be Judge of the County and
Surrogate Courts, for the County of HavTox.—[Gazetted 21th, Dec., 1864.]

COUNTY AND SURROGATE COURT CLERKS.
LACHLIN McDONALD, of Cornwall, Esq., to be Clerk of County Court of
S1oRMONT, DUNDAS, and GLENGARY.—[Gazetted 25th Nov., 1854.1 ’
HUGH JOHNSTON, of Goderich, Esq., tobe Clerk of County and Surrogate
Courts of Hurox and Bruce. - [Gazetied 26th November, 1854, ]
WILLIAM L. P. EAGER, of Milton, Esg., 1o be Clerk of County and Surro-
an

gate Courts of HartoN.—[Gazetted 6th uary, 1856.]

SHERIFFS AND CLERKS OF THE PEACE.
LEVI WILSON, Esq., to be Sheriff, County of HaLton.-[Gazetted 27tk
Dec., 1854.] :
GILBERT T. BASTEDO, Esq., to bé Clerk of the Peace, County of HALTOR.
[Gazetted 27th Dec., 1864.1

. NOTARIES PUBLIC IN U. C. .

DONALD BETHUNE, the younger, of Bowmanville, and JOHN STUART,
of Sandwich, Esquires, Barristers-at-Law, to be Notaries Public in U.C,~
{Gazetted 18ith Nov. 1854.]H )

PHILIP TURNER WORTHINGTON, of Cobourg, and WILLIAM SHER~
WOOD, of Brockville, Esquires, Attornies-al-Law, to he Notaries Publicin
U.C.—[Gazetted 26th Nov, 1834.

ROBERT JOHN EVERIT, of Belleville, Esquire, Barrister-at-Law, and
PATRICK GEORGE NORRIS, of »Lon&on, isquire, Attorney-at-Law, to
be Notaries Public in U.C.—{Gazetted 2nd Dec. 18564.] .

CHARLES HENRY POWELL. of St. Catharines, Esquire, Barrister-at-Law
to be Notary Public in U.C.—{Gazetied 27th Dec. 1854.]

: CORONERS.

JOHN WESLEY NORRIS, of Cookstown, Esquire, M.D., to be an Associate
Coroiter for the County of Simcoe.—[Gazetted 18th Nov. 1854.

GEORGE NIEMEIER, of New Hamburg, Esquire, and HENRY ORTON,
of New Hope, Esquire, M.D., to be Associate Coroners for the County of
Waterloo.—Gazetted 18th Nov. 1854,

JOSEPH CORBERT, of Orangeville, Esquire, to be an Associate Coroner for
the County of Simcoe.—[Gazetted 16th Dec. 1854.)

DAVID WAUGH, of Stratford, Esquire, to Le an Associate Coroner for the
County of Perth.—[Gazetted 16th Dec. 1854.]

JONATHAN VAN RMAN, Esquire, to be Coroner for the County of
Halton.—[Gazetted. .

LAW SOCIETY OF UPPER CANADA,
Osgoode Hall, :

The following gentlemen were called 1o the degree of Barnster-at-Law, in
Michaelmas Term,‘ 18th Viec. :—

Jogeph Hutton, Charles Siduey Cosens, Robert Newton Llﬁ!,
20th November; Charles Frederick Elliot, Tunis Love Snooks, Jacob Dock-
stader Buell, Charles Henry Powell, William Sherwood, George Levack
Mownat, Esquires, on 25th November; and John Creasor, Junior, Esquire, on
28th November.

Esquires, on

%u Tuesday, 28th November, the following gentlemen were admitted as
students :—

Messieurs Ernestus Crombie, B. A., and William Lawrence Lawrason, B.A.,
in the UnTvERsiTY CLASS ; and in the JuNIor Crass—Messieurs Ward Hamilton
Bowlby, Edmund John Senkler, Michael Harris, Joseph Deacon, John Davison,
Williams Horace Radenhurst, David Creasor,  George Beecher Harris, Jo!
Macbeth, James Hanvey. .

DIED. :

Of consumption, at Aiken, South Carolina, where he had gone for change of
climate, Arthur Ardagh, son of the Rev. 8. B. Ardagh M.A., of Barrie, aged 9.
[Deceased commenced the study of the Law under the Edltor of this Journal,

Wmudg and application gave bright promise of an - honourable
-~aes1ON OTWdMquwues, endeared
to & large Circlovtfrivn .1

c.
him
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DIVISION COURTS.

OFfFICERS AND SUITORS.

Cuerks—Altachment of Dcblor’s Goods—An im-
portant branch of the datiex of clerks is preparine
atliduvits for, and suing owt Farcrants of Attuchmen.

It is presumed that Clerks will be applied 1o,
except in cises of pressing emergeney wheve it nuy
be indispensable to resort to Justices of the Peaen :!
indeed, us o general rule, purties haie no guarantee)
for the regnlacity of the procesding nnless theyt
employ an oflicer instructed in and funiliar with
the vequiremems of law; and as Magistrates seldom
trouble themselves with sueh patters, and are nat
entitled to make any charge (or drawing the aflidavit
and suing out the attachment, it is not prohable
their services will be sought save where the defond-
ant’s property would be lost unless instant actien
was taken, and the clerk’s oflice happens to be
adistance.  The right 1o seize a panty’s property
on the plaintifi®s aflidarit, or his agent’s, unsup-
ported by other testimony, of the debt and state of
facts giving right to attach, though a salutwry pro-
vision of the law, is liable 10 abuse; and being an
ex parlc proceeding the rules reguiating the right
must be strictly observed.

Let us tarn to the 64th see. of the Division Court
Act.  We find there that 10 warrnt an attachiment
there must be (1o confine oursclves to main points) :

Figst.—A claim fora sum nat less than 20s. and not
exceeding £25, for delt or damages avisxing vpon
contract, express or maplied; or upon 2 jwdir-
ment; but a plaintifl, though not m libeny 1o
divide a canse of action, may abundon the exeess
of his claim over £23, and go for that amount
only.

Secoxp.—Onc of the following grounds must in
fact exist as respects the debior:

I. An absconding from the Province, leaving
personal propenty, &c.

IL. Anattempt to remove personal propenty, &e.,
out of Upper Canada ; ar, from one County 1o
another; or, from Upper 0 Lower Canada,
with intent, &c.

HL. A keeping concealed in Upper Camada 1o
avoid service of process.—Any one of these
grounds will be sufficient.

Tuiap.~An affidavit or aflirmation must be made
according to Form No. 22 in the Schedule of
Forms, or to the same purport : and this aftidavit

ld come up 10 the formal requisites sct forth
in the 46th Rule.

The :pplioaﬁon for an attachment, to a clerk,

may be—to the clerk of any Division Court of the
county wherein the debtor was last domiciled—or
where the debt was contracted,—and may be sued
ont either before or after the surviee of an ordinary
summens from the Division Court.  If sued out
before action commenceed, the aflidavit is not enti-
tled inthe canse ;5 if =sued ont after, it should pro-
perly be entitled the same as in a summons,

By fruning a form of aflidavitin lieu of that con-
tained in the Aty the Comunissioners have set at
rest severt] serions questions as to what allegations
it aflidavit shonld contadn,  Looking, then, at the
Form (No. 22) as the general guide, we purpose
showing the varintions necessary to meet the facts
and efreumstenees of particular cases :—

First,—as to the statement of 2he cause of aclion.
Second,—as o the character in which the plaintiff sues.

Third —1he alterations neeessary in the body of the
affifarit, and in the Jurat (the mune given to
certificate of vath “ Sworn before me,” &e.)

The St ment of the caunse of action.~—~The form
No. 22 supposes a cause of action for goods sold
and delivered, and gives the forn of words to suit
it; the diveetary part following is in these terms,
“ or ather cause of action, stafing the same in ordi-
nary aml coneise lansnure” (in substance the same
direction as in the old form schedule D) ; and the
statement of the cause of action must come up 1o
this requircment. As forms will be given to meet
cases most {ikely to arise, there will be no necessity
to exaunine the weaning and effeet of this direction,
only rewarking that a complete cause of action on
the part of the plaintifl against the defendant at the
time the affidavit is made must be disclosed therein,
and that canses of action by and against parties in
different rights cannot be joined  together—the
scecond division of the general rule (No. 69) showing
w exception. ‘

The undenvritien forms are varied to suit as well
where thie plaintifl as his agent makes the aflidavit.
CAUSES OF ACTION. CONCISELY STATED.

(B sands in the plaee of the plaintil '« smme : C, 10, in the piace of the
defetant’s name; awl EF. fn the place of the gdaimiffs secvam'’s of
agent's ame. )

1. Goodssald and delivered.—For anods sold and delivered
by this deponent (or, by the said AB.) to the saud C.D,, at
s request.®

2. Particular chatiel mld and delivered.—For 2 gelding,
(or 2 mare, or a cow, or 3 Jizht wazgon.) sold and delivered
by this deporent (ar the said AB.) to the said C.D., atlus
reguest.

3. Gonds sold, delirered to a third party.—For goods sold
by thi< deponent (or the said A.B.) to the <aid C.D., and at
his request dulivered 1o one

4. For an extate sald.—For 2 messuage and lands, with
the appnntenances, sold and conveyed by this deponcnt (or
themad A B)tathesaid C.D. -

“Thin is the form given by the Commisvicnern,




8. For sold.—For a crop of grass (or wheat, &c.,)
sold by this depanent (or the said A.B.) to the said €.D., and
by the said C.D. had and taken 1o his own use.

6. For boarding and lodging.—For meat, driuk, washing,
lodging, and other necessaries fuund and provided for the
said C.D. by this deponent (or the said A.B.)

7. For doarding, &c., for third parties.~For meats
drink, washing, lodging, and other necessaries, found and
provided for divers persans by this depouent (or the said AB.)
at the said C.D.%s request.

8. For dire of goods,—Far the use and lire of a span of
rses andd wagson (or as the ease may e by this degonent
(or the said A.B.) Jet 10 hiive to the said C.D.

9. For use and occupation of 4 howse, §e.—For the suid
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e, by vittie of a warrant of attachment issued by
T.L., Clerk of the Division Court of the County
Of s, (0r as the case inay be), on behalf of A.B.,
for the sum of e, against the personal estate and
effeets of C.D. 2 that is to siy,—~oue lomber-waggon, one
plough, &e., tating all the articles seized).

Dated this day of . AD., I8 .

. F.
Batilaft of the ~e Diviston
Court, County
The inventory made, the bailiff, within 24 hours
thereafter, calfs 1o his aid two freeholders, and
sweurs them to apprize the propenty seized.  This
form of oath may be adninistered by the bailiff,

C.D.s use and occupation by thix deponent’s ¢or the said (V1232

A.BJs) permission of a contain dwelline-honse, Inds and
premises (or as the case may be) for one your now chipsed.
(10 BX CHXTINUEN 1N THE MADCH N MOFE)

Bawasrs.—Attachment —Bailifl® duties in re-
spect to attachment do not need the same full notice
as those of clerks; we will refer to them bricily, and
give the necessary forms under the Statute, which
are not contained in the schedule of forms prepared
by the Commissioners. If the warrant of attach-
ment be placed in the bailifi’s hands by the party
or & magistrate, be should take eare 1o have all hix
lawfal fees, as well as the fees for appraiscment,
paid to him before he undertakes to act, for baving
once begun he must go on with the proceeding—
but where the warrant is sued ont of his own ar
some ather court, ke may be suse the eerk will
have the fees seeured 1o him. Also, enguiry shonlkd
be made by the bailiff s 1o the property intended
to be seized, and, if perishable, it will be proper for
him to require sceurity under the 70th see. of the
Act before he seizes; but in general, on receipt of
a warrart directed to him, the bailiff is forhwith to

execute the sume; that is 1o say, he is to proceed

with all diligence to scize such personal estate and
effects of the debtor as may be taken nnder the
ordinary writ of execution, or a suflicient portion
thereof to seewre the stun mentioned in the warrant,
with costs, A ditficulty may occur with respect to
other creditors coming in aficrwards, and it is not
easy to lay down any rule as to the wnount of pro-

rty the bailiff should attach. If be hax knowledge
of other creditors coming in, it would scem proper
to seize enough to cover the claim= of udl; but in
any case let the bailiff take ample propenty 1o cover,
at & forced sale, the debt and costs in the case in
which he acts. It may be that an enlarged meaning
ought, in construction, be given to the ward secure,
as used in the 64th sece.,—but we will not pursue
this point at present, as it opens several nice quos-
tions. Having seized, the hailiff®s first duty is 10
mauke an Inventory of the property, which may be
in the following form 2~

An Inventory of goods and chattels (property and cffects)

by we this day eeized and taken, in the Township of

You and each of you shall well and truly appraise the goods
and chattels, propesty aid effects,” mentioned in this
Inveutury (holding it up in his hand), according to the
best of your judgment.” So help you God.

A memorandum thereof should be then endorsed

on the inventory, as follows :—
On the day of s AD, 18 , T.T.of 5
and N.N. of , were sworn by me well and truly o

appraise the goads, chattels, property, and cffects men~
tioned in this Invemory.
B.F.

Bailifl.

The frechollers then examine the property as

pointed out to thein by the bailiff, and having valued

the same their apprisement shonld be endorsed
on the inventory, i the follewing form 1

We, the above-named T.T. and N.N., being duly swomn

by the Bailiff sbave-named toappraize the gouds, chattels,

rmpcrly, and effects mentioned in this Inventory, to the

st of our judgment, and haviny examined the same,
o appraise the suid gowds and chattels, &c., at the sum

ol
T.7T.

Witness our hands this —e—
day of =, A.D. 18
[This and the next preceding form may be written on a

separate pivee of paper and attached to the inventory, if in-

conveiient to endorse.}

The Warrant of Attachment, Invemtory, and
Appraisement are to be returned promptly to the
clerk’s office, and the property seized is to be forth-
with * handed over 10 the custody and possession™
of the clerk. Where the chattels are ordinary mova-
ble propenty, there will be no difficulty in doing
this, but suppose a schooner or other vessel is seized,
it cannot literally be handed over, &c., and it seems
to us that the proper construction in such case is,
that the bailiff is to do all that is possible under the
circumstances towards a kanding over, as, to go
with the cletk to where the vessel is moo
being on hoard the same, to hand a chip or the like
as a significant act of possession 10 the clerk, who
leaves a person in charge for safe keeping. As in
the previous question it will not do to enter into
any nice disenssions here, our present object bei
in reference 1o more practical points. Should thi

vdVe

parties advance any claims to the goods attached,
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or for rent, it will be for the bailiff”s interest to sue
out Interpleader Summonses at once, unless the
plaintiff gives him an ample indemnity.

SUITORS.

Arerrraion.—Jnstractions for the dueand orderly
holding of —We will suppose arbitrators 1o be in
possession of an order of reference from the Division
Court, and to have accepted the reference ; their
first daty, then, is w0 appoint a day for meeting,
In this, the convenience of all punties should be
consuited, and as far as practicable met; and the
day, hour, and place of meeting shonld be clearly
stated. To prevent mistukes, it will be better to
sign an appointment, which may be to the follow-
ing cflect :—

In the —— Division Court of the County 0f wwem—m-
Between A.g. Plaintifl,
0

a

C.D. Defendanut.

I (or we) appoint the day of s ADOIS
at 10 AM. precisely, at (the house of H. 1), in the

Township of , for proceeding on'this reference.
this day of 5 AD. ¥8 .
l‘{% ; Arbitrators,

The arbitrators should sign this appointment in
duplicate, giving ont copy to the plaintifi and one
to the defendant,—or they may give to the plaintiti]
who will serve on the defendant. A written ap-
pointment, though recommended, docs not seem
10 be absolutely necessary ; but if arbitrators shonld
proeced without proper notice, verbal or written,
the award might be set aside; and to avoid ali
pretence of misapprehension, a written appointment
is recommended.

At the time and place named, the arbitrators
having met, examine the order to sce the extent of
their authority. I the reference is of “all matlers in
difference in this cause,” they are to confine their
investigations to the subject matier of the suit,~in
other words, to the plaintifl’s bill of particulars
sued on, and the defendant’s set off, if any. Hihe
reference contains these words, “and afl other
wmalters willin the jurisdiction of the conrt, in differ-
ence between the partics,” their caquiries are nol
confined to the subject matter of the sit, but shonld
embrace all other matters én dispute, within the
jurisdiction of a Division Court ; that is to say, in
general terms,—matters of contract {on claim or set
off ) not exceeding £23, and matters of wrong (tort}
not exceeding £10.  They shonld also look 3f the
order of reference contains any special tenns limit-
ing their power to make an award as to costs ; for
though as a gencral rule all costs will, by the ferms
of reference, be left 1o “the discretion of the arbitra-
tors,” it will sometimes be “fo wbide the cvent of the
swit,” which means that the party against whom
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the award is made, is to pay all the costs, and in
sucl case no mention need be made in the award
of the costs.

When both parties appear, the best andvmost
speedy method of condacting an investigation of
this kind ix, first to hear what the plaintiff has to
say in explanation of his claim ; then to hear what
defence the defendant offers against it; then to
examine the witnesses for the pfnimiﬂ", and after-
wards those for the defendant—allowing to each
parly an opportunity to cross-question his adverse-
ry’s witnesses,  Before proceeding to examine
witnesses, it will be well for arbitrators to narrow
as much as possible the questions to be disposed of,
by requiring of the pavties a statement of what items
or facts are admiued, and what disputed, so that
no unnecessary waste of time may be incurred,

Before a witness makes his statement he should
be swarn, or aflinmed, and it would seem to be
well if the 5th sce, of the U. C. Division Court Ex-
tension Act (16 Vie. ch. 177) were read, to shew
the witness that false swearing before arbitrators
amounts to perjury. The mode of administeri
an oath is this: the witness is caused to take the
New Testament in his right hand, and the form of
oath is repeated to him by one of the arbitrators ; it
may be as follows:

You shall true answer make 1o alt such questions as shall
be asked of you, by or before me, touching the matters
in diflerence referred 1o my award (or 1o the award of
myselt and R.R.) without favor or aflection to either paaty;
and therein you shall speak the truth, the whole mﬂ.{;
and nothing but the truth,~—So help you

The witness then kisses the Testament to signify
hix assemt, and the oath is complete. If the witness
belongs to a seligious hody allowed by law to affirm,
omit the words “So help you God,” and add instead
thereof “And this to do you solemnly and sincerely
declare and affim.”  The arbitrators should note
in the minutes of proceedings, the name of every
witness so sworn, or making affirmation, and on
whose hehalf examined,  The arbitrators, it would
seem, standing in the place of the Judge, may
examine the partics or cither of them in their dis.
erction, where they think such a course will be
condueive to the ends of justice,

{14 AK CONTIXUVED §X THA XERT NTNAER.)

ON THE DUTIES OF MAGISTRATES.

(SKETCHES BY A J. P, CONTIXUED.)
For the “ Law Journal.”?

THE JUDICIAL AUTHORITY OF JUSTICES ACTING SINGLY
OK IN PETIT SESSIONS.
Sowr Leanmine Rurks.—The Judicial anthority
of Magistrates to convict summarily for is
wholly founded on Statute law ; if there be not some
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statute expressly giving them coguizance, they
have no power judicially to determine umy matter
of compluint: it is only an Act of Parlisunent can
dispense with the comnon mcthod of proceeding
against offenders by indictent and tial defore o
Jury.  The particular statute, then, under which a
Magistrate may be called upon 10 act being the
source from which his power is derived, should be
examined and its provisions stricily pursued, («)
especially as respeets the person beloe whow—
within what time and in what locality—the com-
plaint should be laid.

The Acts for summary convietion commonly
give jurisdiction to Justices of the Peace generally,
which implies an equal power to ull within the
limits of their respective commissions; but jurisdic-
tion in any particular case attaches 10 the fisst set
of Magistrates, duly authorized, who have posses-
sion and cognizance of the fiact, to the exclusion of
the separate jurisdiction of all others. ()  Bat note,
that jurisdiction is sometimes qualified in1espect
to the sumber ox the deseription of Justices to whom
it is committed, und when o qualified must be
exercised in conformity with the panicular enact-
ment, or the proceeding will be void. (¢) Thus,
where authorily 1o convict is given to two it cannot
be executed by onc Justice, they must be together
10 kear and determine the case 5 (d) and if an At
points oul the Justice or Justices before whom the
complaint to ground a conviction is to be made, its
directions should be followed. (¢) For example,
where a statute gives jurisdiction to the et Jus-
tice, none other has authority, () but if it be 10
Justices tn or near the place it is not compulsory,
and the information may be laid before any Magis-
trate for the County. (¢

Note alzo a further restriction on the exercise of
a Magistrate’s authority.  Justices of the Peace are
not permitied to sit in judgment upon, or 1ake any
part in, any proceeding in which they are dircetly
or indirectly inteyested. (#)  An order of Sessions
was guashed when a Magistrate who was interested
in the result sat with the other Magistrates, thowssh
he withdrew before the Jrcision was given. {7)

In every pracceding for summary conviction there
is a limitation in point of fime 1o the Magisiraie’s
authority ; it is generally prescribed in the staume
which directs the proceeding.  This period has

() Paley o Com, 3,

() R. «. Swainstury. $ T, R. 356.

() Dalt. . 6. $Co, 36,

() Baitangs vs, Prums, 28I Rep. 1017, R, ¢ Howanh., 2 Do, 610, 16 Vi, ¢
3, sees. 31wl 25,

(<) Imlte. G rec. & R Mantin, 2001, 1033, R ve Morrice. T New Sece,
Ca. 548, K e The Justices of flentfontslure, T Now Mag, Ca 236, Re
Peredlean, T Q8. 132
Kauders? case. 1 Saundere 262 Il €. 6.5. 8. 2 Keb, 439 Dauy GGG

) 2Kch 350 ARct 383 1 Sanndere 263 Bae, al. us, 9 1 L. 5. 1L <.

Spehon, Cald, 502, I re Lovdale, 1 Rusr, 4137,

W) .Nl.. . c&'ﬂ. R« Gl:dnélﬁsi‘ bn}fi& (é &:ﬁ! J [ RS G;tat Em“v’omh.nﬁ n.

. <, chehenham Commissioness g B . TS
Mclanyte, Tey. U.C.R. 22, 11Q

Q)R v The Justices of He e, Q. B. 133,

reference cither to the time of laying the informa-
tion or the thme of conviction.  In most of the
1ecent statutes the period for commencing the pro-
seeution is within thiee months sfter the act com-
plained of wax conpnitted, but the particular Act
under whieh the infounation is {ounded should be
consulted, and if no time is specially limited therein,
infornation must be faid within =ix monmbhs, ()

The terms used in the statates are thus construed
by the Courts.  1f the the limited is “within one
(or more) months,”? without expressing that they
~shall be calender months, the hmitation must be
computed according to the funar month of fwcenfy-
eight days. M twelve months (in the plural number)
be the limit, it means forty-cight weeks; dbut if the
expression is e tweclvemonth (in the singular num-
ber) or some part of a year—as, @ half, or, a quarter
of a year—it means a whole calendar year, or cal-
cndar months of twelve to the year; and when the
compntation i= to be made from an act done, the
day when such ect wa= done is inclusive, and to
be reckoned as ane. (F)  Where the wotds are that
the offence shall be prosccuted, or that the party
shall be prosceuted for the offence within, &e., or
equivalent expressions are used, it is sufficient to
lay the complaint within the time stated, although
the conviction may not take place till the period has
expired. (/)

It a swtute, however, direets that the offender
shall be convicted, or that the conviction shall be
made within a limited time, the conviction must
take place within that thme, and the laying the i5-
Sormation merely within the period will not suffice,
(m) and it makes no ditference that an adjournment,
at the request of the defendant himseli, caused the
conviction to be delayed beyond the time limited.
If the time for making the conviction has expired,
there is no longer any authority to conviet.(n)

A Magistrate has no coercive power out of the
limits of the county 10 which his commission ex-
tends.(0)  As a generl rule, every complaint must
be made 1o a Justice of 1thé county in which the
offence has been committed and the parties are
living, and this at the time of the commission
thereof, otherwise he will have no authority to
canvict summarily on matters brought before hin.(p)
But to this rule there are exceprians—for example,
certtin Acts give special jurisdiction as well 10
Magisirates of the county in which the offence is
cammitted as of that in which the defendant resides
ar is apprehended.  And by the Act 2th and 5th Vie.

16 Vie. e 198 <« 10,

((?j R. r;(. Belane, 2} BE €. 500, R, €1, Adderly. Dong. $36. R, v, Gaod-
enonugh, 2 A N L. 363, Lostor re Garlaid, 13 Ves, 047, Casle <30
Rartaren. 3T.R. 623, Burns® Justice Tat. Tisne. Bt sce 12 Vie. ¢. 10,

(3 R, v Vareett, 3 Salk, 3K,

(’m) flowel o Benmnzghield, 1 Ca. & Nar, 9, R. v. Bellamy, 1 B, &. C. $00.

{n) R. =, Tollcy Z

o,

[ %

vy 3 X 465,
(0) 2 liawk, € lé.:. 43,

Dalt, c.
o . 6. 6, s, Arpinall, 1013, & C, €2,
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chap. 24 sec. 40, misdemeanors commnitted on the feavering twa or three sheets of funlseap. - Sone years ago the

boundaricx of counties, or within 300 yards thereof,
or begun in one county and completed in another,
may be tried inany of the said counties ux if wholly
committed therein.

Magistrates’ courts, like all other court= of justice,
are open vourts; and when they aet judicindly—
which they do in every case of summary convie-
tion,—whether at their own privite restdences or
elsewhere, they must throw open their doors for the
admission of the public to a reasonable extent.(y)

In all enquiries before Justices, with a view 1o a
summary conviction, the complainant or informam
may conduet his case by counsel or attorney, and
the defendant has a right to the same professional
assistance in making his full answer and defence.(r)

(To BE CONTINLED,) ’

e ————————————r———

ON THE DUTIES OF CLERKS OF THE PEACE.

(BY A C. P. OF TWELVE YEARS® EXPLCRIENCE.)

For the “Law Journal *?

As the Prospectas of the Late Journal considerately aifords
a space “to clicit whatever experienced Oflicers may be able
1o set down for the information of others,” amd beiuyg aware
that some of my brethren are “young hand=? i few words
respecting the duties (almost “tuo nmuerons to mention,””)
connected with the office, may not be out of pluce.

I would premise that the office is one of wreat antiquity
and honor {See 37, Henry VIII. c. 50, and Charles 11 ¢ 22,
8. 9, and considered, particularly in Great Britain and
Ireland, (a) of considerable importance.  In the Ot Country
the Clerks of the Peace derive incomes of from oune thousnd

to fifteen hundred pounds a-year. They are sclected gener-

ally, from amongst private individuals, uncannceted with
the “Legal Profession,” aud can hold no other ofiive:—
¢ pneither he, nor his depmy. may act as solichor, attormey or
agent, at any Quarter Sessivniy, where he shall excente the
office of Clerk of the Peace, on pain of £50 > Indeed, i the

SR —

“Clerk of the peace had to perform all the duties connected
Cawith the Assessment and Colleetors® Rolls, which duties are
uow transtened (inoney County ) to 18 Township Clegks!!

{ shall pow cnumetite some of the duties to e performed ¢
«The Clerk of the Peaces o his sutfiensat deputy, must be
in constant attendanee on the Court ot Quaiter Sessions,  He
wives uotice of it being holden or adgourned s issues 1ts pro-
vesses g records it proceedings 5 and does all the ministerial
It is his duty
when proscentors do uot clioose 1o seek professional assist-
anee, to dr bills of jndiciment. It is his duty to read the
Acts direeted to be red in sessions 2 to caldl jurors 5 to callthe
parties wnder recommizanee, whether to prosecute, plead, or
wive evidenees to present the bills to, and receive them from
the Grand Jury 3 1o arraign prisoners; (o receive and record
verdivts 3 to administee all oaths, and make true entries of
all proceeding<.”  To aramt certificates, gratis, from the
records of any conviction, or pardon granted. By 4th & 5th
Vie. che 120 to publish returnsof convietions gquarterly, and fix
up a schedule of such returns in the Court-Hou<e, and in
a conspicnons plice in his office 3 also, 10 transmit to the
Inspector-General a true copy of afl such returns within his
County.  To make lists of land claims once m every three
months, and affiv them in some conspicuous part of the
Court-Huouse, and canse the <ame to be proclaimed at Quarter
Sessions, and give certificates thereof'; also to transmit to the
Clerk ot the “Comnnssioners.” on the 10th of June and 10th
of Devamber, lists of claims, in detasl. o return annually to
the “Buard of Revistration and Statisties” copies of births,
deaths and marriages, as filed in his oflice. To fumish tripli-
cate lists of couvictions at sessions or before justices, enumer-
ating the diflerent crimes and sex, seatences, fines paid to
; Treasurer, prosceutor, or municipality 5 also estreats of fines
and forfeited recognizances, for Sheritl; and Receiver-General,
Fo transmit returns of all inquests and public officers to the
+ Blue-look? otlice.

To receive and examine reports of selectors of Jurors, and
give centificates.  To arrange alphabetically, say, three thou-
sand uames—seren entries for eack name, viz. :—Number,

aets necessitry 1o wive elleet o its decisions.

duties are efticiently performed. it requires the undivided P naie, description (as Eust 1) Lot, Concession, Township,
attention of oue person to attend to them, often from sie in laddition (as Gentleman. &c.) These entries v be made three
the moming until Jate at night,—at particular times an itimes—the reugh copy ; the Jurors® Book; and copy, for
assisi 2nt 13 absolutely necessary,  Every depaitment should Clerk of the Crown.  Three thousand ballots to be prepared

have its own proper officer, in order to have everything con-
nected with it poxe wELL, and without confusion, ot one dnty
clashing with another, as must nccessarily occur in a plarality
of offices.

I should, however, wish to sce a District Attorney (or Pro- I

secuting Lawyer) appoitited in every County. to prepare bills
of indictinent for the Grand Jury—the same as Counsel for the

Crown at the Assizes,~—it would be mther a relief to Clerks |

of the Peace, who by statute are only allowed 10s. for draw-
ing an indictment, no matter how complicated, aud perlaps

(9) Dainbuey e1. Cuoper, 1018, & C. 237, Sce aleo 16 Vic. €. 179, =, 11,

&}o&c'& r;w,ca. ., e .

@) In ;‘; ount Ue Mr. y
In e K -. 5 the Hon' 1. Farsons, brother to Lord Rosse, is

, to correspand with the numbers, Twenty certificates to write,
" Then the balloting the jury lists—making about serenty thou-
' sand entries before the work is completed.—For other duties,
i see ¢ Judges Taritl of Fees.?
b« The Cletk ol the Peace should also make a return to the
+ Crown Otlicers, of all forfeited recognizances, in order that
the parties in default may be prosecuted thereon.

He is virtually, also, the custos rotulorum, or keeper of
: the records of the County.”

i
1 have abridged the duties as much as possible, but trust

I have shewn to my brethren in office (who I hope will all
procure the Law Journal) and others, that aur office is not
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a mere sinecure, or the duties to be learned without years of
practice and application,

U.C.REPORTS.
GENERAL LAW.

ORR v, RANNEY AND OTHERS,
Authority of School Tyustees—386 Vie, ch, 185, sec. 6.

Twu of the Trustees of a school ectfon tire not competent to act i all cases
without consulting the third nor e thie whole Lady s wihout any feterencs
10 the frecholders, deternune upon the ete for the schooleiouse, and purchuse
it, and impose & fate to amcet the expense.®

This was an action of Trespass for taking the plaintiff’s
property.

The defendants pleaded that the plaintiff and the defendants,
Lawrence Ranney and Thomas Rundle, before the said time
when, &c.—to wit, during 1853—were and now are resident
householders in school section No. 15 of the township of
Westminster, and were during the said year liable to be rated
and assessed for the school purposes of said scetion; that
before aud after the said time when, &c.—1o wit, during the
said year—one Isaac Campbelland the said Lawrence Ranney
and Thomas Rundle were and now are trustees of the said
school section No. 15 of the said township; and that, there
being no suitable school-louse in or belonging to the said
school section, they, the said Lawrence Ranney and Thomas
Rundle, being a majority of the said trustees of the said school
section, on the 14th day of March in the said year, purchased
and acquired a site within the said section for the common
school therein: that aflerwards, and before the said time
when, &c.—to wit, on, &c.—the said Lawrence Ranney and
Thomas Rundle, being the majority of the said trustees of the
said section, judged it expedient to build a school-house in
and for the said section on the said site ; and thereupon, im-
mediately afterwards, did cause to be built on the said sitt so
required as aforesmd a suitable school-house for the said sec-
tion ; that in order to pay for the said site, and for the building
of the said school-house and the incidental expensesattending
the same, they, as such trustees, assessed an equal rate upon
the assessable property cf the said section ; and thereupon
made out a list of the names of all the persons rated by them
for the said school purposes of such section, and the amount
rated upon and payable by each person in the said section:
that they did, on the 7th day of November in the year afore-
said, duly anuex to the said list a warrant, under the corpor-
ate seal of the said trustees of the said section, directed tothe
said William Beattie, who was then the collector of the said
section, by which said warrant they authorized and required
the said “yilliam Beattie, after ten duys from the date thereof,
to collect from the several individnals in the rate-bill thereto
annexed mentioned the sum of money set opposite the re-

tive names of the said partics mentioned 1 the said list,
and 1o pay within thirty days from the dute thereof theamount

{NotE—~*In reference to School Trusices, we give alsothic fullowig late deci-
sion.—Ed. L. J.]

‘The Trustees of 2 schoal sectionbcing a cory underthe 13814
Vie. ¢. 48, are not liable 10 ‘ny for'a school-house erected fur and accepted by
them, not haying contmeted for the crection of the samc under scal,

Macaulay C. J. disseatient.) ..
©. The School Trusices, k¢, of Kitley. 4, U.C.C.I% Rep, 33,

This case is here alluded 10 a5 interesting to Schonl Trusices. ‘The point
materially in question, as 10 what witl Cory , AT cXCeplions
to the general rule of law, requiring the same to be under the corporate seal,
arose in Clark ¢z, The Hamihon anl Gore Mechanies? Instutute, 12U, C. B R,
Rep. 178, Adiflcrence of opithon existing amungthe Jwlges in both these cascs,
it is not improtable that the point may hereafier come up before the Court of

so collected, after retaining his own fees, to the secretary
treasurer, whose discharge should be his acquittance for the
sum so paid; and in default of payment on demand by any
person so rated, he was thereby authorized and required to
evy the amount by distress and'salo of the goods and chattels
of the person or persons making default: that the said plain-
titl, being a resident houscholder in the said section, was
assessed and rated on the said list attached to the said warrant
for £Y 16s. 8d. ; that the said William Beattie, by virtue of
the satd warrant, on, &ec., did demand of the said plaintiff
the sum of £9 16s. 8&l., being the sum for which he was so
rated and assessed, which the plaintiff neglected and refused
to pay ; and thereupon the said William Beattie, at the said
time when, &ec., seized and took the said goods and chattels
in the =aid declaration mentioned, and sold and disposed
thereof, as he lawfully might, for the cause aforesaid—which
are the trespasses in the said decluration mentioned. Verifi-
cation.

. Demurrer.—The causes assigned sufficiently appear in the
judgment,

Eccles for the demurrer.  Cauteron, Q.C., contra.
Rosixnson, C. J., delivered the judgment of the court.

The plaintifl is entitled to judement on the demurrer,
which, we believe, was conceded by the defendants on the
argument.  Whether the plea is to be determined upon with
treference to the last school act, 16 Vic. ch. 185, sec. 6, or
the former act, 13 & 14 Vic. ch. 48, as governing the trustees
in the matters set forth in the plea, it would in either case be
impossible to sustain the plea. The defendants have assumed
that two only of the three trustees could, as the majority, do
any act, however important, without consulting ‘with the
third, or giving him any notice or opportunity of uniting with,
or opposing them. That is clearly not so. Then under either
of the two acts (and it appears to us the 16 Vic. ch. 185, sec.
6 was the statute in foree at the time, and which required to
be observed in this matter) the whole body of trustees were
not competent, without any reference to the freeholders, to
determine upon the site of the school-house and gurchase it,
and impose the rate for raising the money to meet these
charges; and yet the plea proceeds on the assumption that
the trustees, and even a najority of them, could, without any
formality, do all that they judged it desirable 10 do.

Judgment for plaintiff on demurrer.

In re CoMPLAINT OF THE MUNICIPALITY oF THE TOWNSHIP OF
Avcusta v. Tue Musictear Councrr. oF THE UNITED
CouUNTIES oF LEEDS AND GRENVILLE.

Sor Mand Entitling of qfidavits,
Sesnble, That affilavits in moving for a niile wisi fora mandsmus may be entitled

In re Conmplalnt of —— v4 =—, thiough it 1s more proper 10 enutle them ouly
m the court,

{Quesys Bexcu, T. T, 18 Vie]

Connor, Q.C., moved for rule on the Municipal Council of
Leeds and Grenville, to shew cause why a mandamus should
not issue, commanding them forthwith to plank, gravel, or
macadamize the road assumed by the Municipal Council
between Maitland and North Augusta, in the township of
Augusta, being part of the road known as the County Toll
Road from Merrickville to Maitland, in the said united
counties.

The affidavits were entitled as above; and, there being
gome doubt asto the propriety of any entitling at all at this
stage of the proceedings, the court, at the request of the
learned counsel, took timne to consider this point before grant-
ing the rule,

Appoal.—{Ed. L. 2.)

Rominsoy, C. J., delivered the judgment of the court.
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As to entitling the affidavits, the applicant must take his
chance of their being held regular, after cause shewn. At
preseat, we can only say, we would grant the rule, so far as
that exception is concerned.

The cases shew that if entitled as in a cause (before rule
nisi granted), as The Queen v, , they should he re-
jecleﬁ, but we find nothing that would shew this kind of
entitling to be fatal. It is clearly unnecessary, and only
entithng the affidavits in the court wonld be better, beeatse
ther: there would be no room for question; but surely these
are aflidavits in the matter of complaint, &e.: thut is, to
support a complaint by the one council against the other,

It is for the learned counsel to consider whether he will

e his rule subjeet to the exception to the entitling of his y ! :
tak jee CNCeRLY o ettitling of “ut Lsuch acts of theirs are simply voud, and we doubt not they

aflidavits, which of course the County Council will be at
liberty to tike ; or whether he will withdrmw his afiidavits
and renew his application early nest term, upon atliduvits
free from that exception.

Inre CEsar avp Tue Muviciraniry or Tur Towssup or
CanrrwiucHr.
Resdutions of Municypal Cor)
‘The Court has na jurisdiction over realntions of inmncipal corporations, to st
therm anicde summarily in the saine manner ns by=laws, {12 C. C. R.341.),
C'. Robinson moved for a rule on the Municipality of Cart-
wright, to shew cause why the resolution passed by them on
the 29th of December last, respecting the pay of the council<
lors for the said townslu?, should not be quashed with costs,
on the ground that they have esceeded their jurisdiction and
)}?wer's in passing such resolution, and that the sume is
illegal.

This resolution was authenticated in the same manuer as
by-laws are under the statute 12 Vic., ch. 81, when they are
intended to be moved agaiunst.

The paper transmitted was in these words :—

“A by-law was brought in by Dr. Howe 10 empower the
council to receive Hny for their services for the present year
and in future, and to receive the sum of six shallings and
three pence per day-?

A copy of a resolution passed in council the 29th day of
Decembpg', 1853, P ' e

¢ Moved by Howe, seconded by Taylor, that the clause
referred to in'the resolution or by-law respecting the council
Jors? pay, where it says six shillings and three-pence per day,
sh“i;llcan;-:ﬁ:’xled, and to only be five shillings per day, which
The clerk certified the above to be a true copy taken from
the journal of the Municipal Council of the township of Cart-
wright ; and that there had been no other by-law signed in
relation to the above proceedings ; and he added, at the foot
gf tthtll:’ata certificate t}iat there new"lerb w:;s{ any by-{law written ;
u it was merely mentione owe, and entered in
the council book as above stated. Y ’

This was all certified under the date of the 7th of Septem-
T, 1854,

Daniels v. The Municipality of Burford, 10 U. C. R. 478.
Grant on Corporations 378, were cited in su’ppon of the appli-

cation.
Cur. ado, vult.
Romnsow, C. J., delivered the j udgment of the court.
The questions are—

1. Is this resoluti .
being verified. ution properly before us, asto its mode of

LAW JOURNAL.

2. If 80, can we notice it, as there is no authority to brin
resolutions. before us, as in the case of by-laws; or shoul
tle motion be for a certiorari, in the first place.

3. Does a certiorari lie to & municipal council to return
their resolations appropriating mouney, or are they merely
void acts, not being by by-faw.

4, Have we authority to quash such resolutions when
illesal.

Without =oiny further into these points than is necessary
for disposing of this application, we are of opinion that we
cannot gravt the rule nisi to quash the resolution. It is not
before us, so that we ean notice it.  Nothing is said in the
municipal acts of this covrt quashing resolutions of the coun-
cils, but only their by-laws, It lhc%' pitss illegal resolations,

incar 2 liability by so trnsgressing their aunthority, The
English statute respecting municipal corporations, 7Wm, IV,
and 1 Vie,, ch. 78, sce. 44, makes provision for removing
resolutions or orders of muaicipal corporations appropriating
monjes, in order that, if they are illegal, a convenient remedy
may be promptly obtained.” We find no such provision in our
statutes, and we have no common Jaw jurisdiction over them,
10 set them sumnarily aside.  They are not like the orders of
justices in sessions, which are judicial acts of a court of record.
Rule refused,

Gi1.L1s v. GREAT WESTERN Ranwav Company.
G, W. R. W. Co.—Oligation 20 fences

The declamtion averged that it was defendant’s duty to Kee, u{: sufficientfences
along thewr fne of mxl\m?x and that by the seglect of such duty the plaimifts
mare, Wieh was lawfufly depastuning on the adjomiag land.” got upon the
teich and was Killed,  Nu pexligence was charged aguinst defe in the
management of their teain, It was proved that the anure had escaped from
her atable on anothier furn, Wl was trespassing on the lot from which she
#ot upost the pulway,

Hell, (confitmung Daleey e, Ontano, Suncoe & Huron B R Co.. 11 U.C. R,
600,) that the plainisf could net fecaver; the defendanta being bound 1o fence
ouly asagains the owner of the adjoining lands, {12 U, C. R, 427.]

Case for driving defendants® locomotive over a mare be-
longing to the plaiutifi’ and killing her. The declaration
averred that it was the daty of defendants to keep sufficient
fences upou the line of their railway, and that they neglected
that duty, and that by reason of such neglect the mare of the

laintiff, which was at the time ¢ depasturing and lawfully
being in and_upon certain land situate in the township of

Mosa, and adjoining awd abutting upon the said railway of

the defendants, and to and upon the land taken and found

necessary for the uses and convenience thereof, strayed and
escaped out of the said adjoining land upon the defendants?
railway, and was killed,” &ec.

The defendants pleaded that the plaintiff s mare was wrong-
fully and unlawfi ulll,y depasturing and being upon certain langs
adjoining to the said lands of the defendants, and to the said
railway, which lands were not the lands of the plaintiff, but
of one Richard Roe, who had not given license for the said
mare to be there; that she strayed from them upon the dee
fendants’ Jand adjoining, and thence, at the said time when,
&c., on the said railway, and then being so upen the said
railway, was accidentally, without any design on the part of
the lefendauts or their servants, killed, in manner and form,

The plaintiff replied de injuria.

At the trial at London, before Macawlay, C. J. C. P,, it
was proved that the plaintifi’s mare had been keptin a stable
on the farm of the plantiff >s father, and that she escaped out
of the stable on the 8th of February last, and got upon the
mailway through a gap in the fence, upon a farm two lots off
from that from which she escaped.

The learned Chief Justice told the jury that if the mare was -



a trespasser on lot #ix from whenve she got upon the teack,
she was then wrongfully there as allezed in the plaintilf’s
déclaration, and thit the evidence =eemed to establish the
facts set forth in the plea, and to entitle the defendants to a
verdiet.  The jury found, nevertheless, for the plainutly and
£20 damages.

Becher moved for a new teianl on the law and evideuce, and
becanse the verdict wis peryerse,

J. Duggan, shewed cause,

The cases cited are noticed in the judginent,

Romixsoy, C. J., delivered the judgment of the court.

We ave of opinion that we are bound in this case to grant a
new trial without costs, - We can drtw uo distinetion between |
this case and that of Dolrey ». The Outario, Simeoe & Huron
Railway Company in this comt, (31 U. €, R, 600,) which
was decided in accordance with English authurities.

. L
This declaration does not charae the dofendants with causine

the death of the plaintift s mare by any nenlozence or want
of skill in conduc:ing their rilway traw, but rests the rivhty
to recover wholly on the defendants® breach of duiy in not
fencing in their track, in consequence of which the mare got
ou the track and was killed. The duty, it has been deter-
mined, or rather the breach of it, canuot give a vight o re-
cover to the owner of an ammal winch was at the tane tres-
passing on the adjoining lands, the obhigation being to fence
in each case between the milway track and the” adjoining
close. The late case in the Court of Common Pleas m B
land, Wallis et al. v. The Manchiester and Lancashire Railway
(18 Jur. 268.) confirms the former decisions ou this puint,
The defence 18 that the animal Killed was not lawfully where
she was at the time of the accident, but was wrongfully there ;
so that the allegation in that respect in the plainulls declura-
tion was disproved, and that in the plea supported.  And it
follows, that when, as in 1his case, no negligence in the
manuer of using the ruilway truck is charged upon the defend-
ants, the action fails.

Rule absolute, without costs.

Wice vs. Hewsox T AL,

{Reported by C, Rebinson, Esq,, Rarrister-ateLar,)

“Trespass q. ¢, f,—Venlict $5s,—Ceruficate for full coss, applicriton thesefor
beiig made at the tinl when nty be yranted by Judee —=fnare. whether
224k 23Car. 2, . 9=-8 & 9 Will, 3, c. 11, sce. 4, are vintually repealed by 16
¥ic. €. 175, sec. 26. (2)

{Cuannnre, Nov, 1831,

Bravs, J.—The action is trespass to the plaintifi ’s frechold,
and the plea is—Not Guilty.

The jury gave a verdict for £2 5s., and the Judge, before
whom the cause was tried, has centified that the defendant’s
act was wilful and malicious, and that it was a proper case to
be tried in the Superior Count. ‘The certificate, it seems, was
not granted until the plaintiff was albout 1o enter judgment,
though asked for at the trial, The master, in taxing, has
allowed the plaintiff full costs.  The defendant now moves to
revise the taxation on the ground that the plaintill’ was only
entitled to costs on the scale of the Division Court, and that
defendant would have a rizht to set oft the difference of hix
costs between the two Courts, or that all proceedings should
be stayed to give the defendant an opportunity to move to
rescind the Ju?lge’s centificate, becanse he contends that the
Judge should have granted his certificate before the expiration

!

of the first four days of the term atter the tral. (h)  The de=1 goyery

fendant relies upon the cases of Thompson re. Gibson et
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‘The last point must be decided first, that is, whether it is
proper to stay proceedings to give the defendant an opportunity
to move the Conrt to rescind the Judge’s certificate, because
not granted within proper time.  ‘The case of Thompson vs.
Gibson dues not support the defendant’s argument, because
in this case the plaintiff did apply for the certificate at the
triad, and the Judge delayed until he could consider it,
Neither does the case of Whalley vs. Williamson apply, for
that wis i case where the Judue had rescinded his certificate,
and the question wits whether it had been rescinded in'proper
tune,—C, J, Fixpag said: « The question within what time
a Judge may revoke his centificate i« altogether different from
the question within what time he may grant it.?  The argue
went ased in taver of the defendant®s position, that the certis
fieate should be granted within the tirst four days of the term,
<o that e may be advised whether or not to move for a new
trial, has no foree when it is considered that it is merely the
judeement of the Judge, who tried the cause which is sus-
pended, not the application for the certiticute.  1f the latter
were the ease, there piiccht he more reason in the defendant’s
objection, Lut the plaintifl, having at the trial asked for the
eortificatey, did all he could in the matter 3 and if the defend-
ant is to be guided in his intentions about moving for a new
trial contingent upon the judgment as to costs, he should
ascertain from the Judge whut judgment on that peint he
intewds to give,  If [ entertained any doubt about the right of
the Judgze 1o 10serve the consideration of the question whether
he will centify, though lie take a longer period to determine it
than beyond the first four days of the succeeding term, I
would afford the defendant an opportunity to take the opinion
of the Court.  Reid vs. Garduer, 8 Ex. 651,

Then as to the amount of costs which the plaintiff should
recover, I have as little doubt as upon the other question.
The venlict is over 40s., therefore the case does not come
within the provision of the recent stat, 16 Vie. ch, 175, sect.
26 1 and because it does not come within that provision, and
as 1t is contended the stat, 22 & 23 Car. 2, ch. 9 is not re-
pealed, therefore the plaintill is entitled, it is said, to nomore
costs than damages, the verdict being under 40s, stetling.-
It is not material to the decision of this case to enquire
whether the stat, of Charles is virtually repealed, because,
supposing it is not, then it is equally clear that the stat. 8 &
9, Will. 3, ch. 11, sect. 4, is not repealed. The latter state
cnabled a Judge 1o centify that the trespass was wilful and
malicious, and when he did so the case was taken out of the
operatinn of the stat. of Charles. 1 both of the English sta-
tutes be considered as repealed virtually by our statute, then
the verdiet being over 40s, the plantiff required no other éer-
titicate than to take the case out of the jurisdiction of the
Court and that he has obtained in ‘proper time), and this is
always a matter for the dizeretion of the Judge who tried the
cause. 1t the statute of Charles is 1o be considered as not
repealed. then the statute of William must be treated so also,
and in such ease the plaintitf has the certificate which enti-
tles hum to full costs.” Wooley rs. Whitby, 2 B. & C. 580.

(a) Qi this katter Act, viz. 2 16 Vies ch. 175, sec. 26, the following case, T.T.
18 Vic., is lately reported ~[Eds L. J.]

The cestificate under thic 16th Vie. ch. 175, sec, 26, does not necesearily ene
utle the pluintil 1o full costs, but only 10 such cwsts as might otherwise have
Leen recorered, and thus stutute does not uesfete with the 21t Jac. 3, ¢h. 16

Where, therefore, i an action of stander (no special damage being tnid) the
vendict wae for 16, damages, and the Judge centified, under 16 Vie., that the
gnievance was wilful and malicions, the pluntif was restrained by the 21st
Jac. froin obtaining mwre costs than damages.~Pedder vs. Moore, 1 Rob, Prac.
Rep. 117,

(%) ‘The Fuglish cases shewing the legal construction which has been placéd
y by the Couns there upon the wond “immediately?? (which occurs in

Ay 1 the 16 Vie, ¢ 175, sec. 26, taken from the English Act 3and 4 Vict, ¢. 94, sec,

g}g- &, W. 281; and Whalley vs, Williamson, 5 Bing. N.C. | 2) are fatiy collected in Kinr's Pracricat HixTs, 3 useful work, reviewed by

the Zaw Timesas & ] dsnd wuly | { labour.”—~{Ed, L, J.]



