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DIVISIONAL COURT.

REi OF TY(1 VIC<TOR<IA\ A-ND OONSII F

CAlliflN.

(lIE MUD LAKE BEIDGE.)

Jvunicipal Copoaon-riW - liieec <dNpaïr
by (ounîy - Lcn ql of ofdg - l d eEl'inwiimy-
Munllliîcipal Act, sec's. 6UU, W;~ a.

An appeal by thie corporatic>n of thie counit', of Victoria
fromi an order of the J1udge of thîe 4L'uny<ourt of tiiot

tntv, dtp( I2tl -NMardi, 1906i. dec-;larn,- the bridge
in jusina cou int bridge to e limaiîiîi d awd kepi ini
repaîr !,. thie appeI1ants anîd at thcir t.-

The order was nmade tîpon tlie applicationi of the respon-
de~nts , thle corporation of the township of et<arden. <md under
tht' alntlorit v of see. 617 a ol t lie Con--ol idatcd Um uicýipal

Acf-t0, wh icli enable.. a ceenceil of a towtislîï p iii wii 
ea brdg ver 30() t'eed i luengtli, is sit uate, te de-

clae ~'re,.oluiîim that. 0W iîg to theie hcîng
ox cr that lentli, and "beingT ised b% 1ie iîhabi-
tanits of rnnici 1ilities other thau tlie fn.lpand
being situate on ;i highwaY whieh is an important road,
affording meansý of comînunieation to several nilnieil)alities,
il îs unjnst thiat ie township should be Hiable for thie nuain-
tenance( aild ropair- of the bridge. and fiat it slîotuld be main-

VOL. Viii. O.W.Ii. NiO. 1-1
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taied and repaired by the corporation of the count,
that an application shoiild be made to the Judge
Counity Court of the couaty for au order dec1arîne
bridge a COuutY bridge, te be maintained and kept ini
by the coutty corporatioln."

The sole question for determination wus whetl-.
structure in question waé "4a bridge over 300 feet in ài
14ithin the meaing of sec. 617a.

G- R9. Watson1, K.C., and F. D. Moore, Lindsay,
pellants.

RL J. McLaughlin, K.C., for respondents.

The judgmneut of the Court (MIEREDITH, U.J., 'fi
J., ICLU-TFý, J.), wa8 dehîvered by

MEREJDITH, C.J..:-'The structure, is the rneans p
for croUÎing the waters of Mud Lake, and its total h
643 feet; it consists of a wooden section sparmiug
called thle narOWS, with an eînbankment at each en
The woodel mection îs 243 feet long, anid the emba,
are of the respective lengths of 140 feet sud 260 fee
wooden 8eeiOn sPan8 the waters of the lake et lomi
but at high water they spread out for practicaily t.h
width of 643 feet.

The emba"kents were çonstructed, in 1889. Pre
that there existed a bridge for the whole distance of (
and in replacing it by the structure in question thei
inents were rmm~d Upon the timbers of the old bridg,
were sunk to the bottom of the lake.

It is quite clear that both the wooden section
embankxuents wrere desigued te furnish a means of
over the lake, aud that the emhaukmeuts were aS y)
t» enable that te be doue as was the woodeu section.

1 agree with the Judge of the County Court
wooden section and the embankmeuts togetiier I
bridge over 300 feet in length " withiri the mei,
617a.

Wjthout the e1ubankce the wooden section obenueeafor the purpose for which it waa lfir
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an(! ite etinîîlaîînts. . . . ere ils 11ece_"sar, tor thlat
purptise as thtev wooden ýùction. They ai, ar tiîficial :strucurrcý,
and the athoriti.s referred to bv the Jiidçre ampix warrant
the conclusion that thev forîti part of au entire structure
wlîwlî miax properly bcecalled a bridge.

1 do nut thinký that see. tila, is to bce read as~ applyîug
only to bridges crsigrix rs, streams, ponds, or lakes.
There is nothing in11 1khe language of the section its-elf so lîu-
îiti ', and, as appears to tue, no0 reason why it sdîould be so
liiii i tl. M\'bat the Icgislature hl ini view was te retieve towu-
shl i muicipalities, upon which that duty is prinuarjil in-
posedl of thle burden of mnaintaining long, and therefore ex-
pt'ni.ixc. bridtges, which were were flot mierely local in their
chiaracter, but were on important highiways affording ineans
of conirunnîation to several municipalities, and to cast tîtat
but'(en on the county, and no reason ocdurs to tue whv the
legislature mus, We taken to have eonfined that relief to
bridgres crossing rivers, streamns, lakeýs. or ponds, and to have
therefore excluded bridges crossing ravilnes....

It was strenuously argued by counsel for the appcllants,
that, however the law inight otherwise have lieou, the pro-
visi ons of sec. 605 of the Consolidated Municipal Act, 1903,
as iuterpreted by a Divisional Court in ra~.vî,rs v. Towunlp
of Gloucester, 15 0. 11. 214 . render il inipossible to applv to
the construction of sec. 617a the authorities upoîl which the
Judge proceeded.

1 amu unable to agree with tînt argutîteii.

Section 605 lias no application to tlh case. Its provi-
sions apply only Ito cases lu which two municipalities are con-
corned, the one, having jurisdiction over the bridge and the
other over the ihwv: Johnston v. -Nelson. 17 A. R. 16.
In this case if is iupon the respondent, anti upon tIent alone
that by law the dnîty of keepîng in ropail' both the bridge
and the highway rests, and thc Purpo..t' ot the application
which they have made is to obtain a tranisfer of that liability
as to the bridge froin thein to the appelbsnit,,.

In my opinion, the order of the Judgt. of the County
Court is right a.nd shonild be, affirined. aud the appeal from it
dismissed with, costs.
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MEREDITH, c..JUNE 5)fH, 1906.

CHAMBERS.

FARMEIR v. KIJUN'fZ.

V-enue--Cha-nge -Frepwtiderantce of Con venience - Cowunter-

clainm.

Appeal by plaintiff front order of Master in Chiambers,

ante 829, changing the venue front Toronto to Goderich.

C. P. Smith, for plaintiff.

Featherston Ayleswow for defendant.

'MEREDITH, C.J., dismissed the appeal with costs to de-

fendcant in any event.

ANCLIN, J. JTUN7F s'rH, 1906.

WEEKLY COURT.

BATTLE v. WILLOX.

iontrroct-Con slruction-.4 dvan ces-S h are of Pro fis-B reok
-Ja"aes-Measure of-Possbe Profils.

Appeal b «y defendant front report of Master at Wefl1and

flnd(ingÏ defendant liable for $5,026.75 as damages for breachb

4or contraet.

F. W. Griffithis, Niagara Falls, for defendant.

T. F. Battle, Niagara Falls, for plaintiff.

ýNGLIN, J. :-Plaintiff agreed to beconte indorser foi

defendant upon promissory notes for a sum -not exeeedini

$5,O00. In consideration therefor, defendant agreed to, pa «

to plaintiff one-fourth of " ail or any profits"I arsing out n-



BATTU:I t un HILLu\.

m î o A-~ t> x b <h ,1'dî on i , poni. t>ttof

trOt t-i iii c-o:ît iîtation wlit-îî the i,-,ro,-ît-î wf î, uîtere(d îtito.
til tloi! 011it fu or îîal1 i)efofl - i'tli il J., \01 t i I diit

th- tu -atf the grax el pît by (!f, dntxxa a bit-a 40
i ~ ~ A t iit -tX é1tp i, imiysb~în-- .t AWcdifl i-ii tliuiuhi

p V t nt tAIs- it to pelrfovni -ni1 colt vact, ani -

1u - rtit 1', 1U- %~ .-u . .- tî-eî- tu dttîag-,
fut-I )1v tii lt ai breatb Ai nat-i b, dt-f-ntanî«

Tk \ atevlj ini vu ee I tlie j tlgliî nei-t prîo-
nwtnt-t Wai Wi~ trial as t futiig pladint tIo dpii-g- Mu ie-
, tt of tihe -erM -vlc-oitra-t nwiutîtion-u in bi- dapi-i-iiî'

Y ui lfendaîît. niîî tdle footing lusttii-fedantWiail
traeîod absoiîlntei anti ini anx e ui' to1 tut ail 1,i -ota

aS nt t arly th-m o,11, auiu-ount i- i: ivolî te avi' t e-
f- it; iii el i-t i, rei, e\ vien-- tîi-rut by hleioîudaiît

b-lîw ihatl -e -vlîf nhcont CîOçiUid not lutîx t b-uit
Jitit(r'tl 01n t iti giont ui pomi ti> i- î--u the- judgi-ît

mit lie trai w-as uoneiuiive ag-ainst deft',iîîlat ; - . . anti
ii tiixtetit-t. nîtiti ll ii basis. lut 1 nv w1bat profits imigbit

la t-le munadll lix plaitl i liti lie îtIm ami( earriei ott

aPille contract- in Tliîiî. re amnootiii, liri thi
lia ax avili-i to phuint i l aam, a~s

Thte Inorls. i 1t1111k. ,01îollv tmi~oîevî u fet~
of tde jîdgîîen ai tMe t ial ami iliosti of tue -frn$~>
bluiselif. Thle foi niai judginent ceriil dot-,, no îi trmnqi

that piaiîtif iN iîtitl to danmages upoti is blsis. Nor
dlo- the opinion of tht- trial Judge suppîort >ýtict h an inter-

it cti (0iîf the iudgnnt as enfuri-e] Althougli . . .

lie is iltîte m,~axu " The plaitiff tow beeoîns enftijd
to daniag- m0 ie4 tnt ofxxhat his profits would, have beu
if these, eortct liai] Iteeon earnet] ont," upon lîeing askedý
. . . if hoi wtill mki,~ aulx direýi ;itî ai-to the Metiîod of

tts(-enaining the dang-ilît .ndi replies: " T think I'
toamst le'axe bte wiolo que1stion oif taagstoi be deait with
liv te propîer oflier. Tho defeiiitlaîîî wa- to enter into con-
trats. It mna- xery W-eil bu that, if i' t-omI not enteir Îino
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teil ilt coneuS Il lui u-tioni of uhat, lhe 1o l- :'II'
th~~ Ma~.tu Ilin %ç taXeý ttueI 1,11- tha ;!i - anI lý 111jdiato

tuai Li lii if as eitîlleti to aircon Iprft 'hd

uîight ase hemmade ot ofl al. lh pro.. t (0] acs uo
hie~~~ a-upin ha t the Il.ou 'lld ailHa bemt - tiil and
rarricl ouIthougIil sholýd h-le shew tinii a mpsil

To pocue soe o iîhm, for case For hildenatwa
no cpnshe ailtît unlde'rstand If alIn th]ig il ,seemas

ratie tw In (>re~ I,î the dge opinionI lhat dam1-

il( ml 1nda 1 lt tigh ia' prourei i- ie r1t;ai1ntd te gra ve
iir Bu 1I tinTik h , cor r, t i ew% i that 111o 1lipon

tht', judgmenv11 iust le rei] - rqrigthe Mii ii Ili-
înzwiîhl the usino aigs t ecmiiteh-

As thel M;1>e-1 lias l,, pr ote upoil a mli'ontiîo( of tue
judgînenllýrt and of, theo sueopl of i;tt eeý nc teenat

nîighit. upon tisý graund aloneo, Ili referred bokta hiln fil.

1nlerpretto 1 1 t he 1 (,rt it-cîf Irie IomnIei fo r pa in-
tii ' (i' i , 1 ,porti1 te ar' f indiNngý > as toý 1fbc basîs

uiponwhe dina 'dîoilld ho asssd

After a1 r ilinter alila, tîat tiefenldantf 1 abut t
,i it or int rio rta ii coitri t hrei :aif tE ýr roef orri to," thi

alid cfoi tIons, the said parties hereto) do hierebv muiitiuallv
oennprfoile,. and agree(, toand %vith eachl other inulin

ner- amid formi foliowing, that is te ai-

-The tailWilo is to, enter into contracteil as. follow-, \%Ah
tho- N iagarra C onst ruct ion Limiti'd fo r theli sýup l v of trom i
1-7000 tn 25.000 yairds of sandI withi V. P. Davis for the
snpplv or ablout va,0t yrd; wi :ý1tl i A. C '. oulsfor the

Sxîllv of albot 10j)0O vards; withi 11. . (ýs i mines p for the,
su1pp1v of abu 10,000i( yards; wýith) thef 1.ictri( ;l De-vs-lop-
ienýit Co4>lIplln1 Lirnliteti for thf. .upl f abu 15l.000f yad;
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respective works, unless otherwise agreed to between the
parties hereto."

The agreement then provides for the ind)rsemenit by

plaintiff of defendant's notes to the extent of $5,000, in con-

gideration of hi,, reeeiving 1'one-fourth interest in ail or any

profits arising out of the above mentioned contracts;*" give,5

the plaintiff a lien ripon the grax el pit for ail iiionevs 'which

he may have to pay on acuounn of suchi indorsements; and

provîdes for an aceoutntiing of 'sueh profits, etc.

Mftcr carefully considering ail the terras of 'this agree-

ment, 1 arn of opinion thai, upon its truc interpretation, de-

fendant did not bind hirnself ab'solutely andi in arn' eveut to

ob)tain and carry oui ail the contraets nmcntioned in the para-

grapha.t above quoted. That his being able to prcaeure sucli

contracts was contingent and uncertain, and xvas so regarded

hy the parties to this action, is manifest in the provis ion as

to the minimum price of -85 cents a yard dciivered upon the

respective works, unics., otherwise agreed to 1),.twccn the

parties hereto. Clear and explicit laniguage should be foundl
exprmîsng such an onerous obligation, wben a Court is asked
to hold that a party bas bound himself in any event to pe'r-

formi that whieh he can oniy aeeompi'h, if ai ail, with the

concurrence of third persons, over whorn hie ha., no control.

Such a bargain can, of course, ho made. But I do not find in

this agreement enough to warrant a conclusion m at dfn

dant bound himself to pay to plaintiff as damages. sbould hie

ho for any cause unable to procure ans' of the conteniplated
contracts, a sum, equiv aient to the profits whieh lie could have

realized by the performance of sncb contract, if obtairied.

The dlefeudant's agreement was, 1 think, to procure and

cairry out such of the naied contracts as could be obtaiued,
and te account to, the plaintiff for the profits te arise there-

from. Sec Cliford v. Watts, L. R. 5 C. P. 577; Iloweli v.
Coupland, 1 Q. lB. T). 258.

Thre defendant assumed the onus of proving that hie could
not obtain certain of these contracts. Whether hie was bounid
to prove this negative may be open to question. But the
Master, 1 thmnk, erred in rejeeting the evidence whîch defen-
dant tendered to diseharge the brurden so assmed.

A nuinber of minor matters were diseiissed rupon the orgu-
nient a.- to, the quantum of thc allowariee made by the Master.
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gÎveu on 3lst -May, 1905. 'l'ie defendant luis itled au adI1-
davit which Proceeds on Ille îheory that the action is broughit
on the first acceptance. He aI1uges certain transactions ani
agruen-s whieli ail occurred. before the rene-%al was rive1.
aidl there is, therefore, strictlv speaking, no auswer to u i
motion. Counisel for defendant stated tlîat this is a inistzàc,
andi asked leave to withdraw this affidavit and file another.

I)efendant lbas f ull knowiudge of ail the factýs, andi, a,ý a
soicitor, îs weIl awaru' of mhat w-ouId constitute a sutlicient

answer to tlîs mtotion. Aîîd it \vas fot ururasoitably argueti
thait th înisIîlk, if mistaku it w aS, is a niîîîtr Iu raiseul
as Io there lieiligl ainy ruai defenee. :Sieli doubt is to be
qiuiereti flot by filin,- another and different affidavit. but 1w
paviiig intu Court. on or before l3th June, $400, upon w hieil
the- motion wilI bu disrnis.,sd wiîh costs ini the t iIl-e.I

def uh,~dgment with ceuts.

EIODGIS. M XSTI1R IN \ (>RINA\IV. JUNE2,.

MASTER'S OFFICE.

1iE 1 UNION FIBRE 1 N . (.

Couî ony-Tin!hnq-up- n leesOn ('reddtiors' CIO, Ijq
Io. f fer Ibdiqu>Pl-rueedig S Begiti'.

In the widing-tip wîaîIînie wa mialle to the lifjubdator*X.
So1icitors of a suin for costs, whicli. when deduefed fuuni thle
nioîwvs in Court, left a shortage in respect to interest on the

f aiiiîis of credfitor,, who ]lad been bv ordler scheduleti as agaiiisr
thp eonipanv' deposit w ith the ei r-cer.

An application was madie 1)'v curtaini of these creditors to
coxopel t1i1 linjtid(ator to replace su luch of the amount so
paidl for costs- i-ý would prot uit' for intt'rest on the sehletilî

THr. MÀAS'rEn:-On 19th Not enuber, 1888. ail orler w a-,
maie for the pua*vtnent ont of $1.047.49 for eosts t'O Bain &

Co., soiîosfor the liquidator, on an affidavit which,
amrongý other matters, stateti that tiiere was then în Court (o
th,-Ž credfit of the actionî of Clarke v. Union Fire In'surance
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<tj. themn of $1293,as shewn by dhe L, rTi!îie of, Ihc

MaderX tport ade on21th March.l 1-t , a ýeial

port Th orgin l fun miîh a sînail addiitioni wýa_ tlw
a~uuntof he epoi made lv iihe iiipan w i1 the o-

nuio gwrmtnîpurt.uanît ite uueAî, ihuiý0lt
d', laretl tha onii (,11 iný-ovi\ of the in-rac t tp t

"ltudbo appli, d pro, ram tnwýard- the dIischarg17I ; Ill 1etli-
ofpolmu-holdr'- IllI C:11;ia ;ý '-el ont1 iii a aceueof daI;imrs

p ,iýr u'!i dIler-1 t il, altit I iv of tlhlt' Court. Soýl11 ý tf es
cewne redIitorsý had i heen paid theýir dividendff prior 1,, I!ii

ordr o lss, -ou Isbý1-qluent to tho order, whilo ýcome hasej

negleeuti orbren uable b, draw the dividenid' , whieh 1me

Ail applicatilon is; nol uaem lulr atnadidn,
with aL dire-tin toe tle liquida14.to pay iii our olt oF
the nmunes coliet by himi underi th(, Windling-iil Aî theli
buri oA 86iA to miake good the -lhortago e-aiiuc by theo taIt-

ig of tis iiii of 807.9froin the' spe'ciaIll ehalrgedl f1unds;
onl goveri 111w ilt deposit ai,,ouint oif thesev Ilnpaid ure-ditors. bult
proct(icliv to ilake godthe, intere,-t on those, mnnei,vsy that
oupht Pe han' been W Court For th' eeue Ueditor'CM M

hae lot lee~e h i%1' lns

10del th Widn - \ 1, an1 ý!tI lim dee-i(sio4 Î ntprtg

il i bas ire , heq l i1 thal It ereli t okr s \wh1oseý(11ý duts carr; i rntrestaret
ofl v entitlicd b In ied on Ifhe ainount du1e For p-rinicipal

deubt and the intvrest the(ri"rn computied up to the date, of 1he

um inig-pode, les whem theire, i4 a suirplus a ifier payng)
Ilh. croditors 100 cents nu flir olr

]l it Warrant 1inaiiec.-t La.,1. 'R. 4 Ch. at p. 646Ir.
Sir C. T. Svlwy-nJ. sajid;"Jst riquiresý thant ln person
shouild lie prejudl(iced( bv the cidet d.l:av whlich, in coni-

ctunee It bb neeessarv fnrii and pro4-edgingaq of the- Conrt,
actuailv tak-e pac in realizing, the aýssets; bult ihat in e

ca'e Ifa isCvn ette ail the, monev beiwg real1ized asz
,p, $(Ilible 01mnld )w applicd c'qi1all aid ratablv

iiiti 014 j1avnmemI Jf 0i0, d0ehts as thev :xïedt the d:te, f
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th,,, windling(-iip order. I tlierefore, ihink, that noilàn- 'hould
be allowed for intere,-t after that (laie." Sir G. M1. Giffard,
L.J., eoncurred, aîîd added that conven lunce wa, i n favour
of stopping ail computations of interest ait the dlate* of the
wnding-up.

So in Hughe-s ' laim, L. Rl. 13 Eq. at 1). 6;30, Wickeiîs,
V.Cin conimenting on the rille laid dow n 1lw the TLord-,

Justices, which he hehi to be absoluteix binding on hiln,
-aid: "T7he ride is this. that the winding-up order shall
nuEllv as lietween the creditors ail cofltracts for the pavraent
of inwirest. But after ail the creditors are paid their* prin-
cpal debts, it leaves the claimt for interest to operate on any

suirplus." And he disallowed a elaini for interest on pay-
ients made by a surety after the da.te of the w indin-up

order.

1 need only refer further to the observations of Lord
Chancellor Seiborne in Blaek, and Co.'s Case, L, R. 8 Ch. at
p. 262,. where he, says that the hand (liquiidator) whieh re-
ceives the nîoney under the Act necessarir reeeives tbem a-,
a statutory trustee for the equal and ratahie payment of all
the creditors.

Ini view of the-e decisions of the Englisb Court of Ajppeal
on an amaIogous ,ftitute, it is flot competent, 1 thiînk. for
thisz Court to appropriate anv part of the fîînd., recovered bv
ifs pi'oeess and uinder its- juriý,1iutinn to puy interest a'.ked
for on behaif of a few of the ere-ditors of this mu opanY hv
the eertîiafes, of the aceountanit-praeticully to niake the
large body of creditor, eontribuite of tboir nioney -lufficîentto
Pay' to the few eredîtors named in the certifiente a eertamn zim
for iuterest on their respective dividends.

Thp flnds nt tfic(redit of " Clarke v. Union V'ire lnur-
ance Comipany general assets aceount"ý may be tran4ei'red
te the creditor.,' oernment deposit âccount, and the total
arnount of tlie eombined fund- witll acrrueil Court interest will
then be about suffieient to puy theëeee i n i»ii îli without,
intPresýt.
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titi au ani-oîiîmi, etc.

'iii i M x~ i i n $t I t.tn 1i l- îrîîeti'~lly a ~tiittlt>tl'~ iii-

juin t te protut tîîîng attîttu. ag~îîîî-u a onipaiîv mii lît1uida'.
lit t,

lIn' ut hou î' tint' lu w luth tht itilittîr'. t atiluot lie inathi

IltîrI il". tiliti tii ail niouit
t
i n'~itvî'rî-~l ~liî'rein for tht lîrr,îuhe~

tif tru~t ehîîrgî~l titi' î'retl iîîîr-u have nu titi un,

lii Iîuîîk tif 
tlorolit4t v. < ,îlttîîl rg. l>îlt'rliurtiiigti, n lit I ~1ar-

initia fl. V1 t it. ( allirnieti un apîwiii lu t). Il. 37< ) . I lit hi
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î'xîtntht'tI lut t rt~Iiîor~ h~ tht' Windi ng-iî}i Ail, tutti t au oui i lii'

lii îltî' juri'.thctitîîi couîferri'.il upon th'is (iîîîrt for tht~
w ut t iiî~-î~ i if I ii-oivt'nt eitîiip~îîîît4. soîne 'îîee'iai fî'iitîure' îiiay



RE 11. ER'LOANA .1\I) r() t I\u:;'

[<e nuîed 1) Tlhe C'ourt iuitiating the w îîd ýjijlq) pr-ovued
inbeeoîîueý a Dominion Court ad ho1 i-ze order iV eu-

forueablle in ecdi provineial Court <n flic productiuin of an
oiIl cuv of siwlh order to the propt'r o<fiver of Ilie C ourt re-

quiredI fo eliiorce the saine (sec. 85) . Soi, Re i oiiiiniion Cold
Stiorag. Cio. (Luvr~ ' Cas~e) . 34 C. L. J. 164. -'l<ii vai <.<

sirain actions iii the Courts of the other provinees w hî(Ii liiav
affect the assets of theu eompany. See Ba\îcr \. Centrai
Baniik, 20 0. P1. 214, anti lut te Interniatîiîa inp Co., 3 (hI.
D. 394. (2) In winding ni> the nn a attair- of an lui-
solvent compaux , if bas. iii add(itîin fo if ouIina iv p<ovurs, a
more eompreieîîi,,svt jiîrisdiction thain the ordiuiary Courrs,
particulariy in respect of the 1iabiIiti's of shiareliolders on
their share- and ioans (secs. 42-55), the claiuiý oi creditors,
and tlic ass<.ssment of dlainiages V'e-. 56-IYý). rfreta

lies ses.30, 56, and 66), fraudu(Itlenit preferences (secs,
flic.tu righits of set-off ( )tc 'I and 63), d1isun',"ry-

(sc.81, 82), compromises (>ecý. 3:1 anil 61). sale of as"sets
(sc.30 and 31), dividends tîî crtditurs (sec. 6-t thut

adfjimiient ut tlie rights of shareholders inter ý (ec 31 ),
-mil also( the iiability of past and present direetors, mnagea-rs.
rec ies eniploYx ev', or offict'rs. tinder tht' fiillowin,-ec 83:

-11 1'ei thte course (if the wii i nig-tp o<f a tom panvi under
thîi- Acýt, it appears that anv pit or lires'ut mar<cor nager.
liidai(;tor, receiver. t'nipioyt'e, o~r othier of stnch cuîipaiî*v, i a.,
iiapplied or retained iii his ow n han<is, or l<cii< iai<ie

gor aC(>tlltablt' for, any ruonevs of the ýonîpanv, or eil gfiiitv
,f' ;my~ misfe.asaîîc or broaeh of trust in relatîin to ic cii
panyv, thte Court may, on the app<iication of any liqnidaor. or
of in.v ereditor or eontrilîutor of the eomnpanv notwlithsîand-
îig- that the offene is Ot' for, whieh the offender is crimin-
ally h lable, examine into the' condiet of siuc1 direetor, ini-

age(r, liquidator, reeeiv er, ollieer. or empio.vce, ami cýompel
iini to repayv aiiy moneys o îinia<<i d <<r retaîinéd, or ftor

%%]lic hl]e has hcomie liable or aecounitabie, ttiic witl
interest, at siwcb rate as the Court. thiuk-s just. or to <.ontrÎ-
bute li(lh sums of nony ti thle assets. «f the eompany by way

of oiipeisatonin respect of sueh misapplication, retentinn,
nîiseasaeeor breaeh of trust, as the Court thîiks fit."'

heereferenees îIndicate that the Court is cons.tituited a
fnirnm doinesticum for ail inatters afTccing the fiîîaneial af-
fîiIrs of the insolvent eolopan.vi and liii. V borne out bY the
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fotcw îigcberatîn.~utsir G. M- (Âiltrd. LA.., ini Sîrin-
gerX a5. l 1. ' ii. t193: 1 thinkt, ~ Aàiiuý ( -

1n3. amee -- 13 VI (t V I. . 4, sCe.1 Ii, le jIInclude
jrîiiît.. > i e itritdueed [in erdr ta1 hi man of

prc il- edug uidt- r ol At, ~ilcîaidoubleý prcets.ý Uw

c e n t h p au i s 1m p Ia) lo p e i w L ý n i oin - u w I [ u t î e i m! ' d1

1 fî1ink the, ]ftîc' aerr i whiuh ilite jurî-.icin 'Il u1ght

w ee o lii art i, - ,ome of whieh1 are o.]e t ailueableto tl
juilri lui oi fi , -1 : 1, I -t î alid it I- n'ot: rîghtI amli d t I

bai j plett ti tîa oit> w eit is propt-r tat a 1i bih ,liu'uid
teliei T ier la buti -n )11 Tcî ver r.1e 11-taî il ri he re

il~i hota ,t hu -a lul lia , l-t 1at lfaî l ; til rrd
bu tr I le p .1n Iflot ill 0t ioiOti. and upu 1 I:Iýda% il,. andi

at ~ ~ ~ ~ ~ n a MIcu-cî i11 caf -c nraoîwhver cwhv l-

plete just ice at i )-l [e, the rci i"1etc l ial bu 1 n' uie lr
hoi windirgupI j Mt ili a. inyv wa n as àil Uat hA, takm upon

bli i filïie ; and, whati. i on i p ra t ther ar4, 1 snilr
II1eauiI, Of hoarinig ini tilt- ( ciurt beo , n he -iitîtt tneatîý cfl

tpei t ttli-% Cour a 1111it los c er- Theoreforef
I-'ce ic reasoln why atII-- rrwenîsrcto Slicuii be put

upionl te A, .atnd I thilik il wvoild b lte lohe14 disaldvanltage( of
t 1'pulici titat al nar41o1retot~cild 1w putI luponl iL"*

In Rl, n c ase, L. Pl. 1; Ch. atp 1.tht ird ,Juticesl
hid.( thant in the abhove 11w law hall hcî aid dowin cle'arly,

duitill ad, in thei udmnt eisîl..' Il if Ie
artd Cok i c.f C". NotnVh 1 Ch. il %iIt wasild thalt

who-t> a IIIvî ei~ oudu ittîder tet Ci)rmpalniez
cif, t ho, prope-r moto, of r-coîeý ri ig itl a sý-t 7 iý by a rl ed

ill- unideor thfe wiid i ng-ulp, and flot h iiiat act ion.i Atd- in Reo
K ingo lit tovin M iii CO-, 1861 2 Ch. 2 79. it wa 1eil

flint whevre ani oflicer of ii companyv ommiiittedi a broacli of
Ili, dt1i' for wich-I liv e1' couid himade, repniin anl ad-

tion hi' s)iouid i' reee gîi- ne tht' Acf, aid noÉt
ini afi ci

Atil fil', PreFt-ý1I Ma-tor tir thqe Pnih, (Lnivn hih
wuk itJin See oîipnis ~v.tia i te-am ouh

lu ite~ ~ I ailîîce ii ctiont i- eîîbeu en iatrl
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dit-posed of in the winding-up preeedings, such action Nvill
be s4tayed (p. 67-1). For liquidation proceedings are aualo-
gous te administration proceedrngs: Rie Life Associationî,
10 L. T. N. S. 833, 34 L. J. Ch. 64.

In prozecutions for offences the Crown does nlot allow the
private prosecutor to assume ils reý,ponsibility lai sucli pro-
aecutions. Nor should this Court except for cause allow a
prixate prosecutor to relieve its offitecr wlio hu given seeurity
as liquidator, of his statutory responsibility under the sec-
tion referred to, and intrust the collection of a portion of
the trust funds to a private litigrant.

Il it would bie proper to relax the statutorv în,)nction in
favour of this sharehiolder, on what grounds coutd it be reý-
fused te each of the several hundred shareholders of this
insolvent company? For eachi of themn may clann a similar
right and rnay prosecute bis action as he thinks proper, untîl
a plaintif[ ini one of these class actions, on behaif of share-
hoiders, obtains a judgment. See llandford v. Storie, 2 S.
& S. 196.

Lord IRomilly, M.IR., bas~ graphically pictured the spectre
of a legal Briareus hurling (not rocks, but) 200 or 300 law
sui ts on. a liquidator to the damage of thc assets of the estate:
aee, 20 L. T. NX. S. 840. And he miglit have added as a
Iegend Lord Coke's maxim, "The law wilI sooner toicrate a
private bass flian a publie evil."

In the Central Bank case (Ex p. Henderson), alter the
edaims of credfitors hadl been practicallv paid in full, 1 al-

Iowd, theliquidator not opposing,-nîore as a matter of
caution, than as a right, a shareholder to join the banil as a
formai partyý to an action, intiînating however that actions
against directors for personal wrongs did not require the
leave of the Court. For it is a doctrine of equity that -no onie
ought to be a party to an action merely as a witness for dis-
cover.v, who lias no other apparent intereat ini it. See Cal-
vert on Parties, pp. 90-91, Rec _New ZeaIand Banking Cor-
poration. 21 L. T. N. S. 481, 39 Ti. J. Ch. 128; and Hall v.
Old Talargoch NMining Co.,. 3 Ch. PD. 749.

As the liquiidator ha intimated( bis intention of proceed-
iug aga inist the direetors and ofiesunder sec. 83. and as the
gpneral practice of the EnglI.ih Court under a simîlar Act iq
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foi daxng h.. taîtor 1nJn.tou~and aLlowiing this Iiareý-
hhrto b)ring- an1 aion aamsril directorsý and vffiLcerý

fo uîsuknui mi bruacht:l 01 ;Is-amsihc re cap-
ab'of i.ng more saîI4-aet Cml i psdu h Court

hî:and thejruforusOîne c i' preon ap tinmust
burif~d Aiîî a, 1.) 1n 1~io 1_ ma orn for a pe1-


