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THE LAW OF DIVORCE IN CANADA.

It is desirable that this most important branch of law should
be thoroughly unders: wod by the profession in view of the prob-
obility of its being the subject of legislation at an early date,
With this in view we publish in this issue the report of the case of
Walker v. Walker (see post p. 385), and an annotation thereon
taken from the Do inion Law Reports; we reprocduce also an article
from the Law Times (Iing.), which calls atteution to the obvious
need of their being uniformity, if possible or as far as possible,
in the law both as t3 marriage and divorce in tue various Pro ‘nces
of the Dou inion.

Our readers will understand from this material that Ontario
and Quebec are the only two Provinees in Canadn without pro-
vision for judicial divoree, thus differing from the other Provinees.

The Courts in Ontario have consistently held that they have
no jurisdiction to entertain divores pleas, although in the early
case of Beatty v. Butler (see Gemn ill, at p. 40) the jurisdictioa was
exercised In & case when the martiage was void ab inilie. In
Lawless v. Chamberlain (1889), 18 O.R. 296, Boyd, ., likewise
held that the digh Court of Justice in Ontario had jurisdiction
to declare the nullity of a marriage which wus void ab initie
because it had been procured by fraud or duress. This would
sppear to be consistent with the judgment of Hyndnan, J., of
the Supremre Court of Alberts, in Cozv. Coz (1918),40 D.L.R. 195,

Where however it was endeavoured to get the Ontavio Courts
to adjudivate in rem to dissolve the existing marital union, the
Ontario Judges have held that no juriadiction exists in tueir Courts.
The following cases 1w ay be referred to in this connection:—

T. v. B. (1907), 15 O.L.R. 224; Menztes v. Farnon (1900),
18 O.L.R. 174; May v. May (1910), 22 O.1.R. §59; 4. v. B. (1911},
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23 O.L.R. 261; Leakim v. Leakim (1912), 3 O.W.N. 994; Malot v.
Malot (1413), 4 O.W.N. 1577; Prowd v. Spence (1913), 10 D.L.R.
218; Langworthy v. McViear (1914), § O.W.N. 767; Hallman v.
Hallmon (1914), 5 O.W.N. 976; Reid v. Awl (1914), 32 O.L.R. 68.

In Upper Canada (now Ontario) the laws of England of
Qctober 15, 1792, were introduced. This would not include the
English Act of 1857, which emacted new substantive.law ana
transferred cases of divorce and matrimonial causes to the newly-
ereated Divorce Court. Hence when Upper Canada entered
confederation it did not bring with 1t any substantive law as to
divorce, Sinee Confederation the Dominion Parliament has as
before mentioned enacted no general law as to divoree and hence
it would appear that in Ontarlo to-day there is n~ cubstantive law
in force.

If some substantive law is hereafter enacted by the Dominion
Parliament for the Provinee of Ontario and no provision is made for
the administration of same then it would seem to follow from
. the Walker and Board cases that the Supreme Court of that
Provinee must adjudicate as to pleas filed under such law,

The old fashioned forum for the trial of divorce cases in thig
country, a Comurittes of the Senate of the Doninion, is entively
inadequate, unsuitable, and inconvenient, and is so expensive as
0 remind one of the well known sarcastic remarks of Mr. Justice
Maule, when passing sentence on a man convicted of bigamy,
in which he calls attention in 8 humorous and sareastic manner
to the hardship to which a poor man or woman is subject in secking
relief froin the matrionial tie. This unfortunate prisoner had
taken to himself a wife to replace one who had deserted him,
without previously obtaining a divorce, which the Judge said
might have cust him the impossible sum of 4 thousand pounds
or 0. The Judge concluded bis remarks ag follows: “You will
probably tell me ths. you never had a thousand farthings of your
own in the world; but, prisoner, that makes no difference. Sitting
here a3 a British Jud,.e, it is my duty to tell you that this is not
eountry in which there is one law for the rich, and another for the
poor.”

If this jurisdiction goes from the Senate to the Courts, in
Ontario aud Quebee, the staffe that will have charge of these
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cazes will have to be materially inereased as well as the number
of Judges. It is a deplorable business, this clamor of the young
people of this age to be freed fro.1 bonds which they hastily took
upon themsslves, and do not hesitate to break. Probably, how-
ever, if the Senate gets rid of these cases, applications may become
fewer when they come to the Courts. There have been appli-
cations granted by the Senate which would never have been
entertained by the Courts, such as csses in which the uncoroborated
testimony of one witness had been held sufficient to make an order,
ignoring the opportunity that such a departumie from the ordinary
rules of evidence affords for fraud and collusion.

The article referred to reads as followy:—

‘There i8 at present a complete lack of, and an urgent need for
uniformity in marriage and divorce law throughout the Empire.
This receives apt illustration from the eircurrstance that the
Matrimonial Causes Act, 1857, is not in force in Ireiand, many
Provinees of Canada, reany West Indian islands and other Crown
colonics, . ete. The Dominion (in its geographicsl sense) of
Canada is particularly an object lesson in this respect, and two
appeals to the Privy Council have recently been concluded in
which it, has at length been finally settled that the provincial
Courts in Manitoba and Alberta have the same powers of grant-
ing divorce as were conferred on the “Court for Divorce and
Matrimmonial Causes” in England by the Matrimonial Causes
Act, 1857: (see Walker v. Walker and Board v. Board (1919),
W.N. 204).

The position in Canada is extrsordinary. By sec. 91 of the
British North America Act, 1867, divorce is one of the matters
on w!'sh the Dominjon Legislature has exclusive jurisdiction,
and the Provincial Legislatures have no power to rass staiutes
dealing with divorce. Up to the present time, however, no
general Dorrindon legislation on this subject has taken place,
though indirectly divorce jurisdietion has been conferred on some
of the provineial Courts. Among the Provinces therc are three
phasss of the question as to the jurisdictio. of provinecial Courts
to entertain ard make decrees in divorce proceedings. The cases
of Outario, British Columbia, and Manitoba respectively may be
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taken as tyrical, though each one of the Provinces presents points
of peculiarity.

In Ontario, the local jurisprudence is based on the law of
England as it stood in 1792, and no statute, provincial, Do inion,
or In perial, appears to have been enacted giving any jurisdiction
to QOntaric Courts to entertain divorce proceecings. In Ontario
accordingly divorce by judical decree cannot ke had,

British Colun tia did not becon e a Province in the Doirinion
of Canada until 1871. Prior to this, provision had been made by
two successive local enactir ents for English law as it stood on the
19th Nov., 1858, Leing in force in British Colunbia. The latter of
these (the English Law Ordinance, 1867), ran: “¥From and after
the pussing of this ordinance the civil and erin insl laws of England
a8 the sane existed on the 19th day of Novercker, 1858, and so
far a8 the sane are net from local circur stances inapplicabic
are and shall ke in force in all parts of the colony of British
Colurbia.” After federation this enactn ent was re-enacted in
each successive revision of the local statutes, and now appears
in the Revised Statutes of 1911 as 8. 2 of e. 75, Whother
in virtue of this enactir ent the Matrinronial Causes Act, 1857, was
in force in Britishh Columbin was & question that camre before the
" Privy Couneil in 1908 (Waits v. Watts (1908), A.C. 573), and it
* was held that the English Act of 1857 did apply to British Colum-
bia, and that the local @ourts had jurisdiction to pronounce
decrees of divorce.

Manitobs wes wrade a Province of the Do inion on the 15th
July, 1870. In 1888 s Doninion statute was passed (51 Viet.,
¢. 3), which by s. 1 enacted that “the laws of England relating
to mwatters within the jurisdiction of the Parliament of Canada
as the sam e existed on the 15th day of July, 1870, were from the
said day and are in force in the Provinee, in go far as applicable to
the Province,” and subject to any subsequent legislation. This
enactnr ent now appears in the Revised Statutes of Canada, 1908,
ag 8.2 of ¢. 90. The Privy Council have held in the racent
case of Walker v. Walker (sup.), that this enacty ent hes had the
saice effect in making the English Aet of 1857 applicable to
Manitoba and giving the Manitoba Courts divorce jurisdiction




as the British Colurrbia ensctment of 1867 had with respect to
British Columbia, It was laid down that the English Matrimonial
Couses Act, 1857, did much more than set up a new Court, and
actually introduced new substantive law, giving the new Court a
new jurisdiction arising out of the principle then firat introduced
into the law of England—the right to divorcs a vinculo matrimondi
for eertain matrimonial offences. This right, it was held, thus
becaire part of the substantive law of Manitoba.

A siilar decision was given in Board v. Board (sup.), with
respect to the right of the Alberta Courts to entertain proceedings
for divorce. The Provinces of Alberta and Saskatchewan wers in
1905 forred out of the North-West Territories and took with
them the law in force in the North-West Territories. A Dominion
statute relating to the territories (46 Vict., c. 25), enacted by sec.
3, that English law as on the 15th July, 1870, should be in force,
in the sar e manner as already stated with regard to Manitoba.
This enactmrent is nuw 8. 12 of Rev. Stat Can., 1906, ¢, 62. The
Alberta courts bave now therefore been finally held to have the
divorce jurisdiction conferred on the English Courtin 1857. The
same reasoning will apply to the Provines of Saskatchewan, so that
four of the Canadian provineial Courts must now be taken as
fully qualified to grant decrees in divorce, notwithstanding that
the Provincial Legislatures cannot pass any statutes relating to
divoree, «nd no direct legislation on the subject has been set on
foot by the Dominion Parlisivent. This is hardly a result that
could have been contemplated by the framers of the British
North America Act, 1867.

The Privy Council decisions, though finally declaring that the
Matrimonial Causes Act, 1857, applies mutatis mutandis in British
Columbia, Manitoba, and Alberta—and inferentislly Saskat-
chewan must be included—do not place these Provinces on pre-
cisely the same footing as England with respect to divorce law.
The arending Act of 1884 (47 & 4B Vict,, ¢, 68), for instance,
will not be in force in Cansda. By s. 5 of this anending Act
failure to comply with a decree for restitution of conjugal rights
is raade equivalent to desertion, and a right to judicial separation
or dissolution of marriage may sccrue to the injured spouse.
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This will not be possible in Canada, and the application of English
law to cases in the Canadian Courts will require care and dis-
crimination.”

CONSTITUTIONAL SAFEGUARDS—HOW FAR CAN
DELEGATES DELEGATE,

The British constitution, with its array of a few foundation
principles, and the absence of any process by which these principles
can be varied, has always been thought to be free from the danger
of undergoing alterations. Written constitutions can undergo
alterations, because they always contain some provisions for the
introduction of amendments.

To most persons the idea that the British constitution has
changed will come as a surprise. It has been our boast in the
past, is our boast still, and will so remain, many think, until there
comes & revolution more disastrous than any we have yet experi-
enced.

Is the British constitution undergoing alterations, or are
those traditions handed down to us through ages, some of which
have been crystallized into statutes, and upon which the fabric
of the Imperial dominion has been constituted, undergoing a
process of alteration? Ii seems to be so, and the same remark
applies to the Canadian constitution, which is partly written and
partly unwritten.

The sovereignty of Parliament as it was formerly understood
meant in Great Britain, The King, the Lords Temporal and Spirit-
ual, and Commens. In Canada, the King, the Senate and Com-
mons. In both, all acting together constitute Parlisment, and this
Parliament has ‘the right to make or unmake any law whataver.”
. In England an important and radical change bas been introduced.
Down to 1911 no Act of Parlisment could be passed without the
consent of both Houses. The House of Lords had the right and
power to check any bill sent up to it by the House of Commons.
The Lords may still discuss a monay bill for a calendar month,
but they cannot prevent its becoming an Act of Parliament at
the end of that month. It is only in this case that the Parliament
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Act abolishes the veto of the Lords, but in every case it changes it
from a final to a suspensive vote. If a bill has been passed by the
Cormmons without any material change, and rejected by the
Lords in each of three successive sessions, and that at least twa
years shall have elapsed between the date of the second reading
in ‘the first session, and the date on which it passes the Commens
in the third session, it may be presented to the King for his assent,
as though the Lords had not rejected it. '

The change i8 not s matter of form but of substance, and is
more radical and serious than formal. The result of the Parlia-
ment Act, which may have been foreseen at the time it was pas-
sed and perhaps was one of its objects, is that the Lords have been
deprived of a power which might be and sometimes was used with
very real benefit to the nation—ihe power of compelling a
dissolution. Before the passing of the Parliament Act the Lowds
very rarely rejected or altered a money bill. Their absolute
veto has for years been nothing more than a suspensive veto.

if the Lords forced a dissolution and a general election took.
place, and if the results proved that the electorate endorsed the
Coramons, the Lords by a well-established custom offered no fur-
ther resistance to the Government proposals. The Parliament
Act provides no similar security. The more distrustfri the country
becomes of its representatives, the more unwilling those representa-~
tives will be to appesl to it. A Government whose popularity
is on the wane will be opposed to a dissolution.  With the Parlia-
ment Act in force, the power of the Upper Chamber to enforce &
disgolution is destroyed, and the consequence is that at every
general election the constitutencies are divested of political power
for a term of five years.

Recents Acts of Parliament in Canada and the different
Provinees have given judicial- and quesi-judicial authority to
certain Government officials. In different ways in Canada this
is done by the Railway Act of Canada, with reference to the
powers conferred upon the Board of Railway Commissioners,
the Public Utility Acts of the Provinces, and the various Land
Tiv. .. Acts or Acts respecting real property.

;he decision of cortasin questions has been e‘(plmly removed ;
from the domain of the Courts of Law and given to authorities
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appointed to carry out the purposes of certain Acts. Whether
these changes are convenient from the point of view of the man
of business is problematical. A business man possibly could not
efficiently carry out the business if tied down by the rules, some
- of which are artificial, but for which there is strong reason, which
check and rightly check the action of a Judge. But that is not an
-argurcent that these rules should be abolished and others sub-
stituted for them which do n.t afford the-check, which centuries
of exrerience have disclosed are necessary. It is in these rules
that tte private citizen finds his most effective protection against
arkitrary government., To remove the occasional fetters which
the Cowrts have irrposed upon the acts of official persons, we
have deprived ourselves of our very best safeguard against official
tyranny.

No doubt the delegation by the Legislature of its functions
to quesi-juc'icial authority is the result of the serious mr istrust felt
by large classes of persons in the Governu ent and partly because
the Legisluture itself is not opposed to relieving itself of contro-
versial issues so long as it is not divested of political power and
patronago.

Acts have Leen passed which have conferred ext;‘am-dinsry
powers on authorities. For instance, the Public Utilities Act of
Manitoba. Under that Act the Public Utility Cowrissioner for
the time being is a law unto himself without any check. His
mind mway ke jucicial or othervise. He is not obliged to follow
prececent. Fe iz not bound by the technical rules of legal evidence.
His decision upon any question of fact or law within his jurisdiction
is conclusive, e has exclusive jurisdiction in all cases and in
respect of all mwatters in which jurisdiction is conferred upon him
by the Act or by any otter Act, and, save as provided in the Act,
no order, decisicn or proceecing of the Comirission shall be
questioned or reviewed, restrzined or removed by prohibition,
injunction, certiorart or any other process or proceeding in any
Court even when the question of its jurisdiction is raised. The
enly ground on which an sppeal lies is from a final decision of the
Comr n ission vpon any questions involvine the jurisdiction of the
Corrnission. Under the Aot it would be vury difficult to say when
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the Comrission has made a final decision, because the Commis-
gion, at.any timre, may order a re-hearing and extend, revoke or
modify any order made by it. A Cormissioner who did not
desire his jurisdiction contested could unreasonably delay matters
to the detriment of the parties interested. The experience of
litigants has been that even Judges have endeavored to delay
appeals in cases of their decisions. If there is an appeal from a
Court of Law and Equity in ordinary cases, why should a Public
Utility Comrissioner be placed in a higher plane? It is not good
for one man to have such far-reaching powers.
It was the glory and happiness of our excellent constitution
that to prevent any injustice no man is to be bound by the first
judgmrent, but that if he apprehends himself to be aggrieved, he
has another Court to which he can resort for relief.
Important and delicate questions involving property and
rights of large value are to be submritted under the Act with no
appeal. The important curb upon a Judge is to always have the
right of appeal hanging over him, an efficacious rercedy as it has
been proved in mwany cases. Such an official may satisfy his own
wind, but it is quite another thing to satisfy the law. He is sub-
ject to no effective discipline, his rulings may have continuity or
not, his foot may be long or short.
~ The appointrents of such authorities, as the appointments
of wany Judges, are political in a sense, and if made for proper
qualifications would be satisfactory to that extent, but it is too
much to expect that such appointirents would always be so from
~ the appointi ents in the past of other authorities, and even some
of those to the Bench.

No doubt the principle, with proper safeguards, of delegating
powers to such quasi-judicial authorities has been found con-
venient, particularly so on this continent where there has always
been the conflict between the public utility and the municipal
authorities, and the result may be, if the Act is admrinistered and
carried out in the spirit in which it was enacted, that evenhanded
justice may be adrr inistered between conflicting interests. The
municipal authorities however represent the masses; the public
utility the investicent classs. The municipality can generally .
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cry loudest, and it is just a question whether the result will not be
that the quasi-judicial authorities’ decision is imperceptibly
deflected from impartiality. The human factor must be fcon-
sidered.

As rights of decision are conferred upon Commissionersfin
& large number of matters now, it is quite impossible to say where
it will end. The people secem to be running mad on it. We may
get so far soon that the country will be governed by commission
and the people will find ‘themselves divested of political power,
This may be the result of the extraordinarily wide franchise that
we Loast about, a stake in the country is immaterial. The move
ignorant and illiterate the voter, the more he distrusts those who
he places in power, and desires some check upon his representative.
He trusts himself to vote for someone he never should vote for.

The various Acts affecting real property and titles to land have
provided in sorre juriedictions that s mortgage can be foreclosed
only by follewing the prccedure provided for that purpose by the
Act itself. The Australian Courts and the Privy Council have de-
cided that the only way a mortgagee could extinguish the rights of
& mortgagor was by foreclosure under the Act or by sale under the
Act. Foreclosure by the Courts was satisfactory, but now, and
I have never heard a reason given for the change, the jurisdiction
of the Courts which has existed for ages is ousted. Here again
the mind of one man is paramount. The Registrar's successor,
or whatever the official’s name may be, is in no way bound to follow
the technical rules laid down by his predecessor, more often than
not unwritten and handed down from memory, and these officiais
are almost ss jealous of their rights as the Chancery and Common
Law, Judges used to be. A

The practice has not been to find such suthorities any more
expeditious than the Courts, except possibly the Board of Railway
Commissioners which exists under peculiar circumstances and is
certainly an improvement upon the old Railway Committee of the
Privy Couneil, especially the practice of hearing ecases in different
parts of the Dorr injon.

If sorce of the functions delegated to the quasi-judicial author-
ities were vested in them as subordinate officinls of the Courts,
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there would be some security and effective check on their proceed-
ngs.

The law Courts have in one or two instances discovered an
unsuspected weakness in the official armour created by these
Acts, but with these exceptions the rule of law has been suspended
in the interest of those who wear it, and the Legislature promptly
corces to the rescue of its protegé and passes an amendient.
From such interference the*ancient veneration for the rule of law
hus suffered in the last few years a marked decline.

H. P. Bracxkwoob.

CONFERENCE OF COMMISSIONERS ON UNIFORMITY
OF LEGISLATION.

The object of this conference has been referred to in our sum-
mary of the proceedings of the Canadian Bar Association recently
held at Winnipeg. It deserves more than passing notice as it is
of great importance to the commaercial world and this country,
that the law on a variety of subjects should be uniform in all
Provinces. The labors of the members of this conference deserve
the attention and support of the Federal as well as the Provincial
Governirents, of Boards of Trade, of representatives of the various
cornmercial associations, and of business men generally.

This conference is the result of the appointirent by the various
Provincial Governrents of three lawyers from each Provines;
who are asked to discuss and recommend such legislation as may
be desirable for the attainment of the end in view. Several
of the Provinces have already named their repres:ntatives and
these with others who have not yet any official sanction have
begun the work which is proposed to be carried on. Members of
the profession can materially aid those who are now voluntarily
giving their time to this important matter by making such sug-
gestions as may seem to them desirable. And here we may
remark that Lord Bacon once said “Every man owes & duty to
the profession to which he belongs.” Here is an opportunity.

Mr. John D. Falconbridge, of Toronto, one of the commis-
sioners appointed by the Province of Ontario, is acting as Record-
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ing-fecretary, and has devoted much tirre and thought to the
conference and has done much valuable work in connection there-
with.

The following memorandum which introduces the second
report of the conference gives further information as to its object
‘and 88 to what has already been done:—

“It has long been generally recognized that the independent
action of the various Provincial Leghslatures has resulted in a
diversity of legislation which, especially with regard to com-
mercial law, raises a serious obstacle to commercial intercourse
between different parts of the Doxrinion and is a source of embar-
rassirent to British and foreign merchants doing business in Can-
ada. In the United States, where a similar but perhaps more
corplicated situation exists, work of great value has been done
by the National Conference of Commissioners on Uniform State
Laws. For the past twenty-eight years these commissioners have
et annually and have drafted various uniform statutes, and the
subsequernt -adoption by many of the State Legislatures of these
statutes has secured a substantial reasure of uniforwity on various
subjects.

The obvious benefits resulting from the meetings of the State
comy issioners in the United States suggested the advisability
of simr ilar action heing taken in Canada, and on the recommenda-
tion of the Council of the Canadian Bar Association several of
the Provinces passed statutes providing for the appointment of
corry issioners to attend a conference of commissioners from the
different Provinces for the purpose of promoting uniformity of
legislation in the Provi: ces.

The first neeting of the comurissioners appointed under
these statutes and of representatives from those Provinces in
which no provision has been made for the formal appointment
of eorrn issioners, took place in Montreal on the 2nd day of Sept-
tember, 1918, and at this mweeting the Confercnce of Commis-
sioners or. Uniforrity of Legislation in Canada was organized.
Although the work of the commissioners at their first meeting
was necessarily of a tentative and preliminary character, provi-
sion was made for the consideration of various subjects by com-
mittees during the ensuing year.
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The second annual meeting of the Conference took place in
Winnipeg on the 26th, 27th, 28th and 28th days of August, 1919.

Several sessions were devoted to the consideration of drafts
of model statutes relating to the following subjects:—

(1) Legitimation by subsequent marriage.

(2) Bulk sales.

(3) Conditional sales.

{4) Fire insurance policies.

The Conference algo considered and adopted the reports of
comr ittees on the following subiects:—

(1) Legislative drafting.

(2) Sales of goods and partnership. )

As noted in the last mentioned report, the English Sale of
Goods Act, 1893, has been adopted in New Brunswick and Prince
Edward Island, as a result of the first meeting of the Conference.
This statute is now in force in ell the Provinees of Canads. except
Ontario and Quebec. The English Factory Act, 1889, has also
been adopted in New Brunswick, and is now in foree in six Provinces.

Statutes have been passed in some of the Provinces providing
both for contributions by the Provinces towards the general
expense of the Conference and for payment by the respective
Provinces of the travelling and other expenses of their own com-
missioners. It is hoped that similar statutes will be passcd by
the other Provinces. The commissioners themselves receive no
remunerstion for their services.

It seems desirable to direct attention te the fact that the
appointirent of commissioners does not biud any Provinee to
accept any conclusions arrived at by the Conference and that
such uniformity of legislation as may be secured by the labours
of the Conference will depend upon the subsequent voluntary
acceptance by the Provineial Legislatures of the recommendations
of the Conference.”
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DIVORCE APPEALS IN WESTEXN PROVINCES.

Is there an appeal in divorce cases in Manitoba, Saskatchewan,
Alberta and British Columbis? The point will undoubtedly
arise soon in Manitoba and the other Western Provinces as to
whether or not there i an appeal to the Provincial Courts of
Appeal from the dec.sion of a single Jud. in divorce cases.

In the case of Scott v. Scott, 4 B.C.L.r. (1891), p. 318, the full
Court of British Columbis held that there was no appeal to that
Court in divorce matters because the Provincial _egislature which
created that Court had not power to confer divorce jurisdiction
on any Court, and hence it could not provide for an appeal in
divorce matters. Again, in the case of Brown v. Broun, 14 B.C.LLK.
(1809), p. 142, the full Court of British Columbia held that it
had no jurisdietion to hear appeals final or interlocutory in divorece
matters. This last case appeas to have been fully argued with
eminent counsel on each side. In the Brown case the decision in
Scott v. Scolt was affimied and approved. From the reasoning
of the Judicial Committee however in the Walker and Board
cases it would appear that a Provincial Legislature can confer juris-
diction in divorce on a Court which it creates. This principle
runs all through the argument and the judgments in Walker
and Board. Hence if a Provincial Legislature of any of the above
Provinces has provided for appeals from any judgment, decision,
order or decres of a single Judge, ete., it would follow in the
abzence of Dominion legislation that there is an appeal to the
provincial Court of Appesl! in diverce mwatters.

Divorce has hitherto been viewed as a matter separate and
apart from almost every other subject mentioned in the B.N.A.
Act, but it is subm itted that the effect of the discussions before
the Privy Council in the W alker and Roard cases and the judgments
themselves indicate clearly that as matters stand at present the
administration of the divorce law in the above four Provinres
falls to the Provinces. Hence there can be an appeal to the
provincial Court of Appeal in a divorce matter just as there can
be an appeal in a matter arising out of bills and notes, banking
etc., pravided of course that the Act constituting the Court of
Appeal 8o provides.
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It would seem anomalous that a modern community should
have no appeal from the finding of a single Judge in such an impor-
- tant matter as divorce. There would practically be no appeal if
the Scott and Brown cases are rightly decided. There is of course
always an appeal to the King-in-Council but such is too expensive
for the average citizen.

Winnipeg, Man. : JOHN ALLEN.

UNAUTHORISED PRACTICE OF LAW.

This Journal has always taken the ground and frequently
referred to the wrongs suffered by the legal profession at the
hands of the host of unlicensed practitioners and conveyancers.
No rercedy has been found, or rather none seems possible when
many of our Provincial legislators are the robbers or are in various
. ways in alliance with them. Although the subject is we fear of only
acaderric interest we reproduce the words of a writer in the
Law Notes, Northfield, U.S.A., as follows:—

“A collateral advantage which would flow from a better organ-
1zation of the Bar is the check which might thereby be put on the
many petty encroachiments on the dowain of the legal profession.
Probably the great majority of the deeds and mortgages made in
the United States are drawn by real estate brokers and the like.
Sometires, of course, nothing more is required than the mere
clerical ability to fill out a blank form. In other cases, the utmost
care and skill in the use of technical phrases is necessary to carry
out the intention of the parties, and neither the average grantor
nor the average real estate dealer is able to recognize such an
instance when it arises. The security of land titles and the .
avoidance of legal disputes in respect to them is & matter which
deeply affects the public interest. The evils of allowing a layman
to conduct a proceeding in Court are in some respects less than .
those of allowing him to draw an instrument on which depends
the - title to landed property—perchance a modest home, the
product of years of industry and thrift. There are few lawyers
who cannot recall a case where a title has been thrown into liti-
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gation, if not lost, because of an error in the deed which no member
of the profession would have comiritted. There is possible, of
"course, the cynical view that the amateur draftsman brings into
the profession fees for the litigation created by his blunders far
exceeding those which could have been charged for the original
service. This does not, however, represent the attitude of the
profession, which has repeatedly shewn by its advocacy of work-
men’s compensation Acts and sirilar measures, its willingness to
sacrifice its financial interest to the public welfare. Apart from
the injury to the public from the blunders inevitable in the draw-
ing of instrurcents of title by laymen, the practice works a dis-
tinct hardship to the younger members of the profession.” The
young lawyer, precluded by the code of ethics from soliciting
erployirent, is forced to see this class of work which he has been
specially trained to perform go into the incompetent hands of
layren who are bound by no restrictions of professional ethics,
and to lose thereby not only the small though sorely needed fees,
but also the valuable opportunity to lay the foundations for future
employment by his skilful performance of these minor services.
A suggestion recently made, which may go imrpracticably far yet
is deserving of serious consideration, is that every lawyer should
be ex officio a notary public, and that the office of notary should
be confined to members of the legal profession. While the position
of notary has lost much of its ancient dignity it still retains func-
" tions which are capable of use in the perpetration of fraud. The

restriction of those functions to members of a learned profession -

subjectl to professional discipline would largely do away with the
antedated acknowledgmrents and similar frauds which the practi-
tioner occasionally encounters.”

JUDICIAL CHANGES IN ENGLAND.

There have been many judicial changes in England recently.
The following were announced on Nov. 1st. Sir Charles Swinfen
Eady, Master of the Rolls, has retired much to the regret of the
Bar, Lord Sterndale taking his place. Lord Justice Duke becomes
President of the Probate, Divorce and Adwiralty Division. Mr.

-
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Justice Younger has been appointed to fill the vacancy thus
created in the Court of Appeal. This selection has been criticised
by some of the legal journals as other Judges of greater‘ seniority
and of at least equal merit have been passed over in bis favour.
This does not often hapren in England, but is not unknown in
this country, and this without public criticism. The probable
reason for the lack is that in small communities criticism necessarily
becorr es more or less personal; which is a pity,as public sentiment
should always be sounding in the ears of those responsible for
objectionable appointments. Mr. Frank Russell, K.C., son of
- the late Lord Russell, is the new Chancery Judge taking the place
thus vacated.

i

REPARATION FOR CRIME.

The sssertion of the Comrmon Law that “there is no wrong
without a rercedy” sounds very well, but is found in practice to
have so many exceptions as to induce some of the wronged ones
rather to submrit quietly and to take comfort in another assertion
that “Vengeance is mine, I will repay saith the Lord”—and so
put them selus in the care of the Kings of Kings rather than take
chances in the Courts of an earthly King.

The Law Nofes (Northport, N.Y.), in an article under the
above caption discusses an interesting question in the above
connection, and refers to what is sometinres a failure of justice,
in that there is no provision in the law for a person injured by
a crin inal, for the punisho ent of such cririnal in such a way 28 to
give reparation to the victim. Let us suppose the case of 2 man
with a wife and fanily being incapacitated for work by some
crin inal act, and the man their only support. The erircinal is
sent to prison or penitentiary at hard labour; but the work he
he does enures to the benefit of the state; or, perhaps, the prisoner’
is kept from productive work lest its product should corre into
corposition with that of some Labour Union. The product

_certainly ought to go to his wife and farmrily. Could not some
legislation be devised to provide a remedy for this manifest
wrong? Our Provincial Legislatures will soon be at work grinding
out statute law, and some of the new members might like to have
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a suggestion. The usual refuge for somre destitute legislator
from the rural districts who desires to shew his constituents
that he is at work, is to bring in a Bill to smend the Municipal
Act. Let him try his prentice hands on the above subject and
make himself famous.

LIGHT LEGAL LITERATURE FOR LAWYERS.

Lord Finlay, in his address to the Bar on a recent occasion
{ante p. 339), bore witness to the necessity of paying more attention
to a much neglected branch of legal education or what mwight be
called p necessary foundation stone in the building up of legal
education in one who seeks to excell in the legal profession.
He expreseed his opinion that wide reading and literary culture
outside of the reading of pure law, he expressed this in the following
words: “Students should not confine ther selves to the study of
law alone, if you do, you will not be a good lawyer, you must
remember that the law concerns itself with mankind and is as
broad as tha* word.”

We are ren.nded of this by a very brigat little volume by
Charles Morse, K.C., D.C.L., under the title of “‘ Apices Juris,”
published a few years ago. We would recommend it to our
readers. It is published by the Canada Law Book Company.
Wo hope occasionally, as space permits, to make some extracts
from its pnges. We cannot begin better than by giving his fine
testirony to the qualities of oue of the greatest of all the leaders
of the Canadian Bar, beloved and revered by all his bre*hren,
the late Christopher Robinson, K.C. This roference is espec..lly
appropriate at this time as Mr. Robinson was an example of the
kind of lawyer that would appeal to such g good judge of what a
lawyer ought to be as the ex-Lord Chancellor of ingland :—

Criastornsa Rosinson, Osirr, 81st Ocrosrr, 1905,

God i8 0o niggard when He makes a man

To stand as an exemplar to his tire.

Thae strene*h that crowns him, and the aitm sublime
Moulding - - every ° ction that we scan

9.
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Persuade us that not here is our true clirre:
Not here in this low vale where Life beg.n
Bu*“ ends not, no, nor ever sees its primce,

She.il we the Soul’s high wansion build or plan.

Even such an one was he who late hath gone,
Beyond our greetings and beyond our ken,
Into the Master's peace and benison.
Careless of honours prized by lesser iren,
From youth to age he held our homage, then
Ended at eventide his race well run.

It is often said, and truly, that marriage revokes a will. Sec.
18 of 1 Vict. ¢. 26, is explicit on that point, but it zontains the
following imaportant exception: ‘‘Except a will made in exercise
of a power of appointment when the real or personal estate thereby
appointed would not in default of such appointment pass to his
or her heir, customary heir, executor, or administretor, or the
person entitled as his or her next of kin under the Statute of
Distributions.” But a will made in exercise of a power is not
revoked by marringe where the heir exccutor, or administrator, or
statutory next of kin would not in all evenis take in default of
appointment: (In Bonis Fenwick, L. Rep. 1 P. & D. 319). Noris
the will revoked if the gift in default of sppointment is to the child-
ren of the teststor, or to the next of kin simply, initead of statutory
next of kin: (In Bonis MeVicar, L. Rep. 1 P. & D.671). —Law Times.

That the increase in the cost <f living and in all the necessities
of life over the cost at the time lower verdicts allowing damages
for personul injuries were rendured must, to some extent, be taken
into consideration in determining whether or not & verdiet in such
a case was excessive, is held in the Iowa case of Noyes v. Dee
Moines Club, 170 N.W. 481, annotated in 3 A.L.R. 605.
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REVIEW OF CURRENT ENGLISH CASES.
-(Registered in accordance with the Copyright Act.)

SHIP—CHARTERPARTY—HIRE PAYABLE IN ADVANCE—DEFAULT
IN PAYMENT OF HIRE—WITHDRAWAL OF SHIP—RE-DELIVERY—
APPORTIONMENT OF FREIGHT.

Italian State Railways v. Mavrogordatos (1919) 2 K.B. 305.
A time charterparty of a vessel had been granted to the plaintiffs
by the defendants subject to the condition that the hire should be
paid monthly in advance, and in default the defendants should
be at liberty to withdraw the vessel without prejudice to any
claim they might have. The hire was payable until the vessel’s
re-delivery at a port in west Italy. On 10 January, 1917, a month’s
hire became due and was not paid; on 11 January, 1917, while
the ship was on her way to Barry under the charterers’ orders
the defendants wrote to the charterers withdrawing the vessel
from the service. The ship arrived at Barry on the 23 J anuary,
1918, and the defendants took possession of her there. This
action was brought claiming a declaration that the charterparty
was still subsisting. The defendants counterclaimed for hire
until the 23 January, when as they contended the ship was
re-delivered to them; but Sankey, J., held that the defendants
had cancelled the charterparty on the 11 Januaty, 1918, and
consequently were not entitled to recover any hire after that date ;
and the Court of Appeal (Bankes and Duke, L.JJ ., and Lawrence,
J.), affirmed his judgment.

ADMIRALTY—SALVAGE OF NEUTRAL VESSEL BY WARSHIP—RESCUE
OF VESSEL FROM GERMAN SUBMARINE—CLAIM OF SALVAGE
BY KING'S SHIP—QUANTUM OF SALVAGE—NAVAL PRIZE Acr,
1864 (27-28 Vicr. c. 25), s. 40.

The Svanfos (1919) P. 189. This was an action for salvage
by the commander, officers and crew of H. M. Submarine G. 7.
The defendants were the owners of the two vessels in question.
Both were Norwegian vessels. They were attacked by a German
submarine which was making preparation to destroy them when
the G. 7 appeared on the scene and drove off the German sub-
marine. One of the vessels on seeing the German submarine retire,
steamed away under her own steam, the other was in a leaky
condition and a crew was put aboard who with great difficulty
stopped the leaks and enabled the boiler fires to be L't,and on a
Norwegian war vessel subsequently appearing at the request of

-
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its commander this vessel was handed over to his care and there-
after reached a Norwegian port. Hill, J.,, who tried the action,

. held that the plaintiffs were entitled to salvage in the circumstances
having regard to the altered conditions of warfare arising from
the German practice of destroying captured neutral vessels.
He also held that the Naval Prize Act, 1884, has no application
to foreign vessels. He fixed the salvage of the vessel which got
off under her own steam at £1,000 and that of the one which was
leaky at £1,300.

ApMIRALTY—PILOTAGE-—~COMPULBORY PILOTAGE UNDER DEFENCE
oF THu REALM REGULATIONS — PILOT NOT BERVANT OF
SHIP-OV'NERS — LIABILITY OF SHIP-OWNERS FOR COLLISION
UNDER PILOTAGE—PILOTAGE A 0T, 1913 (2-3 Gro. V. ¢. 41),s. 15,

The Chyebassa (1919) P. 201. This was an action {or damage
occasioned by a collision. The ship at the time the collision took
place was under compuisory pilotage under the Defence of the
Realm Regulations. The owners sought to escape liability on the
ground that the pilotage was compulsory and the pilot who caused
the collision was not their servant; but Roche, J., wuo tried the
action, held that the Pilotage Act, 1813, 5. 15, had in effect deprived
the owners of that defence.

Pr1zx Cour1—ENEMY PROPERTY SOLD TO NEUTRAL—CONTRABAND
—PASSING OF PROPERTY—DECLARATION OF PARIs ART. 2—
KNOWLEDGE OF NEUTRAL SHIP-OWNER OF NATURE OF CARGC—
CONDEMNATION OF SHIP—INTEREST ON PROCEEDS OF SALE
RELEABED,

The Dirigo (1919) P. 204. 'This was a proceeding in the Prize
Court for the condemnation of several ships and cargoes in the fol-
lowing cirecumstances: The ships were neutral Scandinavian
ships, the eargoes consisted of goods of a contraband character
sold by a United States branch of a German firm to neutral firms
in Scandinavia. The goods were sold and shipped 'n the United
States to the order of the buyers in ships named by them. In
some cases the property in the goods remained in the vendors at
the time of the seizure of the vessels and in such cases the carzoes
were conderaned as prize. In other cases the prope: .y had pussed
to the buyers and the question arose how far the doctrine of prize
law against the passing of property during a voyage applied.
As to such cases Lord Sterndale, President P.D., held that where
the shipment was made on the terme of payment on tender of
documents at the time of shipment and such payment was made
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that would be sufficient to pass the property even though the
payment were not sctually made until after the voyage had com-
menced and in such cases the goods were not liable to condemna-
tion. It was also claimed on behalf of the Crown that under Art.
12 of the Declaration of Paris enemy goods carried under a neutral
flag were liable to condemnation even if they were not contraband;
but the learned Presiden. was of the opinion that under that
article the goods of an enemy were protected from seizure when
carried in a neutral vessel provided they have not an enemy
destination. He also held that where a cargo has been seized and
gold before condemnation, and the proceeds are subsequently
releaged to the claimants therecf, the Crown is 70t as a rule
liable to pay interest on the proceeds.

CoMPANY—WINDING-UP—SEIZURE BY SHERIFF BEFORE PRESENTA-
TION OF PETITION—RENT PAID TO LANDLORD BY SHERIFF—
LanpLokp AND TENANT AcT, 1709 (8 ANNE, ¢, 14),8.1. (R.8.0.
¢. 155), 8. b5.—Comranies Act, 1908 (8 Epw. 7 ¢.69), ss. “39,
140, 142, 211.—(Winping-Up Actr R8.C. c. 144, 88, 5, 18, ¢ .

The British Salicylaies Ltd. (1919) 2 Ch, 155. This was a swa-
mary application by the liquidator of & company to compel a
Sheriff to pay over the rent which he had paid to a ' ndiord in
the following circumstances: Prior to the presentc n of the
petition to wind up the company a writ had been 1. uved in the
Sherifi’s hands against the company under which he had made a
seizure of the company’s property; after the presentation of the
petition an application was made to the Court to stay the execution,
which was refused; the Sheriff thereupon sold the goods seized,
and out of the proceeds paid the claim of the landlord not exceed-
ing one year’s arrears of rent as provided by 8 Anne, c¢. 14,s. 1
(R.8.0. c. 155, 8. 55) and after deducting the amount of the p}amf-
tiffs’ debt and costs, handed the balauce to the liquidator. Ast-
bury, J., held that the Sheriff had properly made the payment to
the landlord and rejected ¢"e application of the liquidator.

SErTLEMENT—LIFE POLICY—--COVENANT BY HUSBAND—LAPSE OF
PoLICY THROUGH HUSBAND'S DEFAULT—RIGHT OF TRUSTEES
TO IMPOUND HUSBAND'S INTEREST.

Inre Jewell (1919) 2 Ch. 161. By a marriage settlement whereby
the property of husband and wife were settled, a policy was sssigned
by the husband to trustees on the trusts of t,he settlement and the
husband covenanted to keep it in force. Owing to the hushand’s
default the policy lapeed. The settloment expressly provided
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that the trustees might in their discrétion apply the income of
the wife’s fund towards the payment of the premiums for “ keeping
on foot or restoring’’ the policy. The wife died in 1904 and there
was one child the issue of the marriage. Two questions were
submitted to Younger, J., for adjudication: (1) Did the provision
»3 to the application of the wife’s fund “for keeping on foot or
restoring "’ the policy apply to a lapsed policy? and as a matter of
construction, the learned Judge decided that it did not. The
other question was whether the trustees were entitled to impound
the husband’s interest under the settlement towards making good
the loss sustained by reason of his failure to keep the poliey on foot,
and this question the learned Judge answered in the affirmative,
being of the opinion that on general principles of equity neither
the husband nor his assigns could take anything out of the wife’s
fund without first making good to the trust estate the loss oecas-
ioned by the husband’s default, and that the trustees were there-
fore entitled to retain the income of the wife’s fund during the
husband'’s lifs until a policy upon his life for the amount covered
by his covenant ..« been effected in their names, or until there
had been retained thereout the surrender value for the time being
f the original policy which had lapsed.

WiLL—CONSTRUCTION—BE.} JEST OF CHATTELS ‘AT’ A SPECIFIED
BousE— FurNITURE ' QOBJECTS OF VIRTU AND CURIOSITES'
—RARE BOOKS AND MANUSCFRIPTS—PLATE DEPOSITED WITH
BANKER FOR SAFE ¥ REPING,

Inre Zouche (1919) 2 Ch, 178. ‘This was a summary application
to Lawrence, J., on the construction cf a will whereby the testatrix
had bequeathed ‘“the furniture, pietures, plate, articles of virtu
and curiosities at Parham House at the time of my decease.”
At this house was a collection of books and MSS. arranged on
shelves running all round a room in the house called the library,
and it was held by the learned Judge that this collection did not
as a whole pass"nder he wili under the bequest of furniture, but that
rore and artistic books and MSS. part of the collection might
pass as *‘articles of virtu or curiosities” and an inquiry was direct-
ed en this peint. The testatrix had a quantity of plate whica
ghe had sent to her bankers for safe keeping when she lot P .2
House furnished, and so remained at the time of her docease,
£he had also lent the British Museum some rare books and MSS,
for exhibition and which were still there ot the time of her death,
and the learned Judge held itha neither these nor the plate passed
under the above bequest.
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WILL—SPECIFIC LEGACY—ADFMPEAN—OBDIR IN LUNACY—Mis-
TARE—RULE IN CrayTon's Casn.

In re Hodgson, Public Trusiee v. Milne (1919) 2 Ch. 180. An
interesting little point, as Peterson, J., says, was presented in this
case. A lady being of sound mind made a will specifically be-
queathing & sum in consols. She subsequently became lunatic,
and under a misapprehension that her income was insufficient to
provide for her maintenance, an ordes was made in Lunaecy for
the sale of the consols and the application of the proceeds towards
her maintenance. After the consols had been sold and proceeds
paid into Court and a sum of £48.11.11 paid thereout towards her
maintenance, it was discovered that there were dividends in
Court to which she was entitled sufficient for her maintenance which
were subsequently paid to the credit of her account under 8.123(1)
of the Lunacy Act, 1890 (see R.8.0.0.68,5.19(1)). The lunatic and
his legatoes are entitled to the same rights in the proceeds of
the property of the lunatic ordered to be sold, as they would have
in the property if it had not been sold, so that the right of the
specific legatees in the balance of the proceeds of the consols was
coneeded, but they claimed that they should alse get the £48.11.11
applied thereout for maintenance. On the other hand, the resid-
uary legatees claimed that not only that sum but all subsequent
payments out of the account should under the rule in Claylon’s
case be treated as payments out of the proceeds of the consols,
notwithstanding sufficient sums from income had been subsequent-
ly paid into the credit of the bank account. But the learned
Judge refused to give effect to this contention, but held that the
£48.11.11 had in fact been paid out of the proceeds of the consols,
and that though the specific legatees were entitled to the balance
of the proceeds, they were not also entitled to be paid that sum.
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Reports and Rotes of Cases.

Esngland.

JUNICIAL COMMITTEE OF PRIVY COUNCIL.

Viganunt Haldane, Lords Buckmaster, Dunedin, 48 D.L.R. 1.
Shaw and Scott Dickson.]

WALKER V. WALKER.

Divorce and separation—Imperial statute in force +4 Maniioba—-
Dominion legislation—DProvinecial legislation—dJ urisdiction of
Court of King's Bench to enlertain divorce actions.

The Dominion Act of 1888, which was passed to remove
certain doubts as to the application of certain laws to the Province
of Maritoba so far as it extended to the subject of marriage and
divorce, was within the exclusive power of legislation conferred on
the Dominion Parliament by s. 01 of the B.N.A. Act. This Act
provided that the laws of England relating to matters within the
jurisdiction of the Parliament of Canada so far as the same existed
on July 15, 1870, had been as from that date and were in force in
Menitoba insofar as applicable to the Province, and unrepealed
by Imperial or Dominion legislation.

Their Lordships held, following the Watts v. Watls case ([1908]
A.C. B73), that this Act was sufficient to make the provisions of the
English Divorce and Matrimonial Causes Act of 1857 part of the
substantive law of Manitoba. The English Act of 1857 not only
st up & new Court, but introduced new substantive law and gave
to the Court it constituted not only the jurisdiction over matri-
monial questions which the old Ecclesiastieal Tribunals possessed,
but a jurisdiction arising out of the principle then for the first time
introduced ‘nto the law of England of the right to divorce a vinculo
malrimonii jor certain matrimonial offences.

The Court of King’s Bench Act, passed hy the Legislature of
Manitoba in 1913, was sufficient to give the Court of King's Bench
jurisdiction to entertain petitions for -‘ivorce, and in respect of
matrimonial offences,

Arpeal by defendant from the judgment of the Manitoba
Court of Appeal, 30 D.L.R. 781, which held thet the English
divorce laws in foros in 1870 were in foree in Manitoba, and that
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the Court of King’s Bench had full power to administer these
laws. Affirmed.

- F. H. Maughan, K.C., and Horace Douglas, for appellant;
Sir John S:mon, K.C., and John Allen (Deputy Attorney-General
for Manitoba) for respondents.

ANNOTATION FrROM 48 D.L.R.

EXISTENCE OF JUDICIAL DIVORCE IN MANTTOBA, SASKATCHEWAN AND
ALBERTA AS DETERMINED BY THE PRIVY COUNCIL IN TEE Walker v,

Walker AND/ Board v. Board CASES. By JoEHN ALLEN, DEPUTY
ATTORNEY-GENERAL FOR MANITOBA, s

The judgment of the Privy Council in the case of Walker v. Walker
and the Attorney-Gemeral of Manitoba is most interesting as finally
determining that judicial divorce exists in Manitoba and has existed, in
any event since the year 1888 when the Dominion Parliament enacted
the Act c. 33, of the Statutes of that year, entitled “An Aect respecting
the application of certain laws therein mentioned to the Province of
Manitoba.”

It was argued before the Court of Appeal of Manitoba that the right
to judicial divorce had existed in Manitoba since Jan, 7, 1864, because
the Ordinance of the Governor in Council of Assiniboia introduced the laws
of England of that date so far as applicable to the old Hudson’s Bay
Colony, and there could be no question of the applicability of the English
law of divorce and matrimonial causes (c. 85 of 20 and 21 Vict.) after
the decision in Watts and AtP'y-Gen’l for B.C. v. Watts, [1908] A.C. 573.
(See judgment of Cameron, J., in Walker v. Walker and Atty-Gen'l
(1918), 39 D.L.R. 731, at p. 752.)

The Judicial Committee, however, refused to deal conclusively with
the effect of the Ordinance of 1864 and rest their judgment on the 1888
Dominion Act.

In the argument before the Judicial Committee it was pointed out
that the Ordinance of 1864 had already been interpreted by the decision in
Sinclair v. Mulligan, 3 Man. L.R. 481 and 6§ Man. L.R. 17, as referring
only ta procedure and not to substantive law. Hence their Lordships in
the Judicial Committee doubtless hesitated to upset the Sinclair v. Mulligan
judgment which was rendered over thirty years ago, and founded their
judgment on the 1888 Dominion Act which is expressed in language which
leaves no room for doubt.

It would have been interesting indeed if the Judicial Committee had
finally determined just what was meant by the old Ordinance of Jan. 7,
1864, which caused so much trouble to the edrly lawyers and judges in the
Prov. of Manitoba.

It would appear, however, that the judgment in Sinclair v. Mulligon
is mot correet for the following reasons: Killam, J., held that the

-
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Ordinances of April 11, 1862, and of Jan. 7, 1864, introduced procedure only
and not substantive law. The Statute of Frauds is procedure and hence
if the reasoning of Killam, J., is ecorrect, the 1862 and the 1864
Ordinances and similarly the Ordinance of 1851 (found at " p.
378 of Oliver) couched in the same language would introduce the Statute
of Frauds. Hence the finding in Sinclair v. Mulligan that the Statute
of Frauds was not introduced would appear to be incorrect. It is worthy
of note that neither court in Sinclair v. Mulligan touched on the 1851 Con-
solidation of the Ordinances of the Governor and Council of Assiniboia.

The 1888 Dominion Act is as follows:—

An Act respecting the application of certain laws therein men-
tioned to the Province of Manitoba.
(Assented to 22nd May, 1888).

For the removal of doubis, Her Majesty, by'and with the advice
and consent of the Senate and House of Commons of Canada, declares
and enacts as follows:—

1. Subject to the provisions of the next following section the
laws of England relating to matters within the jurisdiction of the
Parliament of Canada, as the same existed on the fifteenth day of
July, one thousand eight hundred, and seventy, were from the said
day and are in force in the Province of Manitoba, insofar as the same
are applicable to the said Province and insofar gs the same have not
been or are not hereafter repealed, altered, varied, modified or affected
by any Act of the Parliament of the United Kingdom applicable to the
gaid Province, or of the Parliament of Canada.

2. Whenever, between the said day and the first day of March,
one thousand eight hundred and eighty-seven, interest was payable in
the said Province by the agreement of parties or by law and no rate
was fixed by such agreement or by such law, the rate of interest was
six per centum per annum,

3. Nothing in the first section of this Act contained shall affect
any actiom, suit, judgment, process or proceeding pending, existing or
in force at the time of the passing of this Act.

S. 1 above is the important section. This s. 1 was re-enacted in the
same form in the 1906 revision of the Statutes of Canada.

Now “Divorce” is ome of the subjects assigned exclusively to the
Dominion Parliament by sub-head 28 of s. 91, of the B.N.A. Act. Hence
the 1888 Dominion Act enacted that for Manitoba from July 15, 1870, the -
law as to divorce should be the law of England as of July 15, 1870, if the
same were applicable, The case of Waits and Atty-Gew'l v. Watts, supra,
decided that the English Divorce and Matrimonial Causes Act of 1857
(which became law in Jan., 1858) was applicable to British Columbis
on Nov. 19, 1858. Hence the divorce law of England of July 15, 1870, must
have been applicable to Manitoba on that date. Hence the effect of the
1888 Dominion Act was to introduce into Manitoba the substantive law of
England of July 15, 1870, as todivorce.

The counsel for the appellant, however, before the Judicial Committee
argued at great length that there was not, on July 15, 1860, and is not now,
any Court in Manitoba with jurisdiction in divorce pleas.

As respects jurisdiction of the courts the Walker case differs from the
Watts case, because prior to the entry of British Columbia into Confed-
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eration one law-making body there had full power to enact the substantive
law, and to give jurisdiction to its courts, and as was conclusively shewn
by the Watts case and the cases on which it depended, the substantive law
had been introduced and the courts clothed with the fullest power to try
divorce and other pleas. After the entry of British Columbia into Confed-
eration the same law as to divorce remained in force, and its courts still
retained their power to adjudicate in divorce pleas.

Prior to July 15, 1870, however, there was no Province of Manitoba.
Hence if the 1888 Dominion Act did introduce into Manitoba the substantive
English laws of divorce of July 15, 1870, without creating any Court there
still remained the question as to whether or not the Provincial Legislature
of Manitoba had created a Court with jurisdiction wide enough to hear

_ divorce cases. It might be said that the argument before the Judicial
Committee turned largely on the question as to whether or not the Pro-
vincial Legislature had created a Court with jurisdiction in divorce. At
one stage of the argument Lord Buckmaster stated to Mr. Maughan, K.C.,
“If a man has certain definite statutory rights conferred upon him by the
Dominion Parliament do you mean to say that the Provincial Parliament can
render them wholly inoperative by not providing any means by which they
can be made effectual?” Mr. Maughan replied that the Dom. Parliament
could confer jurisdiction on a Prov. Court (see Valin v. Langlois (1879),
6 App. Cases, 115) or create a Court of its own under s, 101 of the B.N.A.
Act., Viscount Haldane then interposed as follows:—

“That is quite a different thing, this meant a Court such as the Court
of Exchequer in Canada for settling disputes between people in different
Provinees.”

This might indicate that s. 101 of the B.N.A, Act does not give the
Dom. Parliament the fullest powers in creating courts. Perhaps, however,
\Viscount Haldane did not intend to finally determine the point.

The Judicial Committee hence took the broad ground that once there
is a substantive law in force in any province, that law cannot be rendered
nugatory by any legislation of the province. The Supreme Court of the
Province must administer the . law where no other provision is made.
Hence the Legislature of Manitoba could not mow validly enact that the
Court of King’s Bench shall not adjudicate in divorce pleas. Such legisla-
tion would be wlira vires if one interprets correctly what was said in the
argument before the Judicial Committee,

If one traces the history of the General Quarterly Court, which existed
in Assiniboia prior to July 15, 1870, it would appear that it had juris-
diction to adjudicate in *“All causes, civil as well as criminal” (See
Hudson’s Bay Company’s Charter) and did adjudicate in all kinds of cases
as the records in the Provincial Library at Winnipeg shew. Such cases as
the following were heard before it:—Criminal conversation, defamation,
theft, murder, assault, selling beer, supplying Indians with drink, giving
false statements of imports, trespass, rape, false pretences, seduction,
defamatory comspiracy, perjury, infanticide, concealing birth, breach of
contract, debts, manslaughter, kindling a fire in open plains, all kinds of
¢ivil claims,

-
-~
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The General Quarterly Court triel more than one wmurder coss, and it
inflicted the death sentence, which was earried out.

The General Quarterly Court adjudicated in Probate mattura after
1858—Oliver, p. 580, also in regard to Guardianship of Minora—Oliver,
p. 688,
As to the power and jurisdiction of the General Quarterly Court see
Recorder Johnson's charge to the firat Grand Jury in Menitoba reported
in The Manitoban newspaper of May 20, 1871; Wood, CJM, in R. w.
Lepine, Provineial Library Volume; Recorder Johnson's evidence before the
Committee of the Domimon House to invi+ ate the dispute ns fo boundary
between Ontario and Manitoba—Provineial Library Volume.

The General Quarterfy Court was in existence and exerciied full
power and authority on July 15, 1870, and for some two yea's therenfter
until che Manitoba Supreme Courf was oreated and a Judge appoiniad.

The General Quarterly Court was recognized by Imperial, Duminion
and Provineial legislation. Bee 3. 5 of Rupert’s Land Act, 1868 (Imp.).
ss. § and 6 of 82-8% Vie, ¢. 2 {Dom.)}, &. 36 of 33 Vie, e. 3 (Dom.), &, &
of 84 Vie, e. 14 {Dom.), s, 39, 40 and 41 of 34 Vic, ¢. 2 (san.) Schednle
A to ¢, 18 of 34 Vie. (Dom.) by whish the General Quarterly Court was
given certain bankruptey jutisdietion by the Dominion, s, 8 0i-34 and 35
Vie, ¢ 28 (Imp.), 8. 1 of 38 Vic, e. 4 (Man.)

Henee it is submitted that after July 7, 1884, tho General Qi ~rterly
Court of Hudson’s Bay days could have adjudicated on divovce pleas
if same had been brought befove it, and this Court was lothed with this
power on July 1& 1870, and thercafler uatil il went out uf existence in
1872, Hence on July 15, 1870, there was w Ccurt in Manitoba with full
power to adjudieste in divorce pleas,

After the creation of tha Manitoba Supreme Cowmrt ite jurisdiction
and constitution were changed from time to time by the Provineial Legis-
lature ¢t is worthy of note that the first jurisdiction legislation of the
Provinee after 1888 was in 1581, (S-e 8. 8 and 9 of c. 36 of 1881 Con,
Stats. of Manitoba.) The foot note to said 5. 9 lLas the reference “51
Vie. c. 33, 5. 1 (D).” This is the 1888 Dominion Act whieh introdused ihe
laws of England and shews conclusively that the dvaftsman of the 1881
Frovineial Aet had at his elbow the 1988 Dominion Act and drafted aceord-
ingly. The chairman of the board which eonsolidated inu Manitoba
Statutes in 1801 was Killam, J. “lowhere clee in all the Statutes of
Manitoba ean one find a reference in a ‘oot note to a Dominion . arute
The change which was made in the said jurisdiction s. 9 in 1881, together
with this foot note referring to the Dominrion Statute would indisate that
the then Court of Queen’s Bench wus clothed with the fullest powers to
meet the change in the {aw efested by the 1888 Dominim Act.

The Judielal Committee held that there is nothing in the iree ¢
jurisdietion sections of the Provineial .egislu.im cu ‘ing down vhe jurisoie
tion of thn Ceurt of King's Bench, and thay it conseynently has juris ‘ietion
to adjudicate ‘n divere: yieas. Hence the substantive lew of M:n'toba as to
divorce and matrim mial causes must be found in the English Sunates in
{orce on July 15, 1870, These are: €, 85 of 1857 Statutea (20 end 21
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Vic.}; e. 108 of 1858 Btatutes (2] and 22 Vie.); ¢. 61 of 1859 Statutes
(22 and 23 Vie.); c. 144 of 1800 Statutes (23 and 24 Vie.); c. 8] of 1862
Statu‘es (25 and 26 ¥io.); e. 44 of 1864 Statutes (27 and 28 Vic.); o, 32
of 1860 Statutes {20 and 30 Vie.); ¢. T7 of 1868 Statutes (31 and 32 Vic.),

One will have to extract from these Statutes those parts which are
applicable to Manitoba and sueh will constitute the substantive law of
Manitoba as to divorce.

These who next cousolidate the Manitoba Statutes will have to go
throush the ahove mentioned English Acts snd extraet the divorce law of
Manitoba, The seme should be given the dignity of a chapter in the next
Censolidation of the Manitoba Statutes (Sce ¢. 87 R.8.B.C. 1811, which ia
the English law of divorce of Nov. 19, 1888, so far as applicable to British
Columbia.)

Unless the Canadian Parliament changes the law, Manitoba will con-
tinue to have as its divorce luw the law of England of July 15, 1870, just
as British Columbia continues to this day to have the law of England of
Nov. 18, 1888, In the fifty years since Confederation no general divorce
law has boen enasted by the Parllament of Canada.

The 1856 English Act is thy most important of the above. This enacted
aew substantive law and transferred all cases of divoree and matrimonial
eauses to the Court ereated by the Act and regulated the procedure of the
Court, It in effect rendered unnccessary divorce by Act of Parliament
for persons dowiciled in England, and did away with the jurisdietion of
tie Eeclssiastical Court which jurisdiction was trensferred to the new
Court,

5, 27 of the 1857 English Act is important. It is as follows:—

XXVIL It shall be lawful for any husband to present a petition
to the said Court, praying that his marrisge may be dissolved, on the
ground that his wife has since the celebration thereof been guilty of
adultery; and it sha!l be lawful for any wife to prosent a petition ¢
the said Court, praying that her marriage imay be dissolved, on the
ground that since the celebration thereof hor husband has been guilty
of incestuous aduliery, or of bigamy with adultery, or of rape, or of
sodomy or bestiality, or of adultery coupled with such eruelty as
without ’dultery would have entitled her to o divoree » monsa et {horo
or of adultery coupled with desertion, without reasonable excuse, for
two years or upwards, and overy such potition shall state as distinetly
as the nature of the case permits the facts on wlich the claim to
have such marria%e dissolved is founded; provided that for the pur-
poses of this Act incestuous adultery shall be taken to mean adultery
sommitted by a husband with a woman with whom, {f his wife were
dead, he could not lawfully eontract marriage by reason of her keing
within the prohibited degrees of consanguinity or afinity; and bigamy
ahall be “aken to mean marriage of any person being married to any
other person during the life of the former husband or wife, hether
the sesond marriage shall have taken place within the dominions of Her
Majesty or elsewhare.

This shews that the new order of things does not effect any great
change in the law. It is tha moathod of administering the law which has
boen changed. Recently atatements have been mads in public to the effect
that the Walker case will result in divorces being granted for ressoma

which have not prevailed hitherto, The Benate and House of Commons
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hove hitherto recognized adultery as the only valid ground for divores,
although in u few instantes other reasons bave preveiled, The woman
wus on the same lavel us the man in applicatiuns for diveres at Ottawa.
Now, vowever, the Manitoba Courts will be compelled to give the wman
higher rights than tha woman, as the above s, 27 indicates, Hence the
Courts of Manitoba will not be able to grant divorces in some coses in
which relief covld be given at Oitaws,

1t would appear that the Senate and House of Commons ean still e
appealed to by any Manitoba eitizens whe desire a privace Bill. The
Canadian Parliament did not surrender its rights to grant velief when it
enacted the 1888 Dominion Act.

Perhaps where the wifs cannot bring her case within the above 8. 27,
she will get relief by application to Ottaws, under the old procedure,

‘The Walker case was not one of adultery, but was one in which the
wife agked for a decrea on the ground of impotency. The Eeclesiastical
Courts in England had jurisdiction to grant = decree of nullity for this
renson, long before 1857, In the Alberta case of Board v. Board (post p. 13)
adultery was alleged. Prior to th. 1857 Aet no zourt in England had
jarisdiction to gramt s dec we of absolute divorce where adultery was
proved. The decree in & case (s impotency is given instanter while in cases
of adultery s decree misi is fi:at given. This is in accordance with the law
of England of July 15, 1870.

The Manitoba Judges will probably promuigate rules and regulations
to govern the procedure for that Province, The Rules and Regulations
of the English Courts of July 15, 1870, are no part of the law of England,
and hence were not introduced into Manitoba by the 1888 Dominion Act.

Professor Oliver’s work, “The Canadian North-West, its early Develop-
ment and Legislative Records” was placed before tleir Lordships of the
Judicial Committes, and would have been invaluable if the Judicial Com-
mittes had found it necessary to determine the suthority and jurisdiction
of the Governor and Council of Assiniboia and the General Quarterly
Court of the Hudeon'’s Bay Company’s regime.

When the 1888 Aot was introduced into the House of Commons by
8ir John Thompson, the then Minister of Justice at Ottawa, David Mills,
who was & member of the House of Commons, approved of the Bill, and
poirted oui the necessity for same. Mr. Mills had dome much research
work in assisting Oliver Mowat to prepare Ontario’s case against the
Dominion in the famous boundary dispute. Mr, Mills said, in part, in
regard to the 1888 Act: “So that what particular law iz in foree in that
country apart from our legislative declaration would be a matter of extreme
doubt, whether it would be the old law of Franee or the common law of
England, and whether it was the law of England in 1774 or 1791 is also a
mattar ¢f doubt, Therefore it seems to me that the propesed legislation
by the Minister of Justice is bighly necessary to remow wll doubt and
detormine what law does govern the people in that count.y within the
jurisdietion of the Parliament of Canada.”

From an historieal standpoint one muct regret that the Judisial Com-
mittes did not find it necessary to deal conclusively with the period prior
to July 18, 1870,
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In the Alberta case of Board v. Board {poat p, 13} the argy ‘ent covered
much the same ground ss in the Waeiker cass, The main part of the argu.
ment was as to the cepaecity of the Courts, firat of the North West Terri-
tories and later of the Provinee of Alberta, to adjudicate on divorce plema
after the subetantive law waa in foree.

The Provinee of Saskatchewsn took no part in thesa divores onses,
but the Courts of that Provinece will now have the samo rights to adjudi.
onte on divorce pleaa as belong to the Courts of Manitoba and Alberts,
The Judges in Alberta and Saskatchewan will also probably enach rules to
settle the procedvre for their respestive Provinees.

As to whether or not the new order of things resulting from the
decisions in the Walker and Roard cases is ns it should be one cannot do
better than quote the words of Sir Richard Bethell (afterwards Lord
Westbury) the then Attorney-Gemeral, in introducing the English Act
of 1857:~—

“He had abstained of course from dwelling ou the evils existent in the
present law, which has been so long admitted, so universally recognized, so
frequently pointed out not omly in Parliament but cut of Parliament, not
only by lawyers but by every writer upon the habits and manners of the
people, that it would be a mere waste of time io enter upon so trite a
subjeet.”

What 8ir Richard Betheil said in the English Parliament om that
occarion is applicable to the system by which enly Parliamentary divorces
can be obtained in purts of Canada. Such a system in its operation means
one law for the rich and another for the poor. The decisions in Walker
and Bnard wili place all classes in Manitoba, Baskatchewan and Albhertn on
an equality as far as getting a divorce is concerned.

Dominion of Canada,

SUPREME COURT.

Que.] RiLeY v. APEDAILE. [Aug. 4.
Appeal-—Leave—* Winding-up Act,” R.8.C., 1906, ¢. 144, 8. 108.

Leave to appesl to the Supreme Court of Canada from a judg-
ment in procee: g8 under the Winding-up Act will not be
granted, though . .mount in contruvemy exceeds $2,000, if
no important prinsiple of law nor the coantruction of & publie
Act nor any question of public interest is involvad.

Motion dismissed with costs.

Chauvin, K.C., for the motion; Elder, confra.
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B.C.] Brimsu CorLumsra Errcerric R. Co. v. Duxeuy. [Oct. 20.

Negligence—Contributory—CCollision-—Aulomobile and sireet car—
Jury's findings—Su.fficiency.

The action is for damnges for injuries suffered in a collision
between an automobile driven by the respordent and appellant’s
street car. At the trial, one witness for the respondent, who was
in the automobile, testified to having warned the respondent
before the aceident; snd the respondent was not called to explain
his failure to act upon this warning. The jury, after having
found the appellant guilty of negligence, specified such negligence
in the following terms* ‘Insufficient precaution on account of
approaching crossing and conditions existing on morning in
question.”

Held, that the jury’s findings, if vead with and construed
in the light of the issuee presented by the pleadings, the evidence
and the charge of the trial Judge, were justified both as to appel-
lant’s negligence and a4 to absence of respondent’s contributory
negligence and were not too vague to suppors entering of judg-
men$ for respondent.

Judgment of the Court of Appeal affirmed.

Tilley, K.C., for appellant; Mayers, for respondent.

B.CJ] Tae KiNg v. Jev Janc How. {Oct. 186.

Appeal—Jurisdiction—Habeas corpus—*Criminal charge’'—Per-
son at large—R.8.C., ¢. 189, ss. 38(c) and 48 Supreme Court
Act—8 & 9Geo. V.¢. 7,8 8.

A Board of Enquiry, proceeding under the Immigration Act,
ordered the deportation of the respondent, who thereupon
applied for & writ of habeas corpus. The writ was refused by the
trial Judge; but the Court of Appeal granted it and ordered the
respondent’s discharge.

Held, that an appeal from the Court of final resort in any Prov-
ince except Quebec in a case of habeas corpus under sec. 39(c) of
the Supreme Court Act will not liz unless the case comes within
some of the provisions of sec. 48, as amended by 8 & 9 Geo. V.
ch. 7, sec. 3. Miichell v. Tracey (58 Can. 8.C.R. 840), followed.

Per Duff and Anglin JJ.—The words “criminal charge” in
_sec. 30(c) of the Supreme Court Act wean a charge preferred
before & tribunal authorized to hear sucl. a charge cither finally
or by way of preliminary investigation; and the Board of Enquiry
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under the Immigration Act is not a tribunal by which the res-
pondent could have been convicted of eriminal offence.

Per Duff and Anglin JJ.—The right of appeal given by sec.
39(e) in cases of habeas corpus does not exist whers the Court below
has ordered the release of the person, the legality of whose custody
was in question in the Court below und that person is at large.
Coz v. Hakes (15 App. Cas. 506), followed.

Mignauli, J., dubitante. ,

Reporters’ note. See also Fraser v. Tupper (Cout. Dig. 104.)

Appeal quashed with costs,

Str Charles Tupper, K.C., for motion; Sinclair, X.C., conira,

Qnt.} HonsBERGER v. WeEYBURN TownsiTE Co.  [Qct. 14.

Constitutional law—Provineial company—-Status ab extra—Comity— .
Right of action—Ticense—Extra-provincial Corporations Act
(R.8.0.[1814] c. 179).

Item 11 of sec. 92 B.N.A, Act, 1867, empowering the Legis-
lature of any Province to make laws in relation to ‘‘ the incorpora-
tion of companies with provincial objects” does nct preclude &
Legislature from creating a company with capacity to accept
extra-provinecial powers and rights. Bonanza Creek Goid Mining
Co. v. The Kiny, followed.

Such capacity need not be expressly conferred. It is sufficient
if the intention of the Legislature to confer it can be gathered from
the instruments creating the company.

A Saskatchewan company may, on obtaining a license under
the Extra-provincial Corporations Act (R.S.0. [1914] ch. 179),
enforce in the Ontario Courts the performance of a contract entered
into with a resident of that Province and an action therefor may
be maintained though the license was not granted until after it
was instituted.

Judgment of the Appellate Division (45 Ont. L.R. 176), revers-
ing that on the trial (43 Ont. L.R. 451), affirmed.

Hellmuth, X.C., and Kingstone, for appellant; Tilley. K.C.,
and Payne, for respondent.

Alta.] LocarL Union No. 1562 v, WILLIAMS. [Oct. 14.

Trade nions—Inducing dismissal of non-unionists by threatening
strike—Right fo daw:.ges—Liakility of individual members—
Prautice and procedure—Unincorporated body—Representative
action. ,

The respondents being miners and members of the Locul
“Union appellant, were employed by the Rose-Deer Mining Com-
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pany. The manager of the company becoming dissatisfied with
the actions of the Tinion, closed the mine down; but he opened it
again, and the respondents returned to work, agreeing to the condi-
tion not to pay any Union dues. The respondent Williams then
received an anonymous letter calling him a “seab’’; and when 2
new Local Union was organized, both respondents refused to join
until the matter of the letter wus “cleared up.” Later on, the
manager of the Mining Comnpany acvised the respondents that
they would be discharged unless they settled with the Union as he
had received notification that the Uuion would declare s strike if
they continued to work. This notification was given by the appel-
lants Young and Stefanucci. The respondents being subsequently
discharged, took an action against the individual appellants on
ground of conspiracy to injure ther: by inducing their dismissal
and against the Local Union for unlawful intimidation by the
threat of a general strike. The Local Union was not incorporated
nor registered under the Trades Union Act;-and an application
was made at the close of the trial to amend the statement of claim
by making the individual appellants defendants in their repre-
sontative capacity, but this was not granted ‘

Held, that upon the evidence, the respondents’ action should be
dismissed, except as to the dppellants Young and Stefanueei;
Idington and Mignault, JJ., dissenting; Duff, J., would have
dismissed the action 7n fofo.

Per Duff, J. The conduct of the appellants cannot be con-
strued as intimidation or coercion by “threat” and did not expose
them to an action in damages in the absence of the characteristic
elements of a criminal conspiracy to injure. Quinn v. Leathem
(1801), A.C. 495, discussed.

Per Anglin and Brodeur, JJ. In the absence of legal evidence
that they were present at the mectings where the acts complained
of were authorized or that they otherwise have sanctioned them,
the mere membership in the Local Union would not render the
other appellants personally and individually answerable in damages
for the results of these acts.

Per Anglin, Brodeur and Mignault, JJ. The dismissal of the
respondents was the direct and intended outcome of the action of
the Local Union’s coramittes, such action amounting to a coercive
threat and being therefore an unlawful means taken to interfere
with the respondents’ engagement: and the liability of the Local
Union appellant, if being susceptible of being suable, has been
established, but the delivery of the message of the committee by
the appellants Young and Stefanucci to the manager of the
mining company, having regard to all the circumstances, makes
them presumably liable towards the respondents.
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Per Anglin and Brodeur, JJ. The issue of want of entity was
sufficiently raised by the explicit denial of the allegation that the
Local Union was a body corporate.

Per Anglin and Brodeur, JJ. No action lies against an ua-
incorporated and unregistered body in an action of tort such as the
present one, Mignault, J., dubitante.

Per Anglin and Brodeur, /J. The rule of practice by which,
when numerous persons have a comumon interest in the subject
matter of an action, one or more of such persons may be sued on
behalf of all persons interested, which rule was invoked in support
of the application for an order for representation, cannot properly
be applied in an action of tort such &s the present one and without
evidence that the individusal appellants could fairly be said to be
proper representatives. Idington, J., contra.

Per Mignault, J., dissenting. The Local Union having through-
out the litigation act,ed as if having been validly sued, it is too late
now to urge the objection of want of entity; and, moreover, the
judgment of the trial Judge should not be mierfered with on a
matter of procedure.

Appeal allowed, except as to the appellants Young and Stefan-
ucel, Idington and ngnault JJ., dissenting; Duff, J., would have
dismissed the action i1 fofo.

A. M. Sinclair, X.C,, and H. Ostlund, for appellants,

E V. Rubertson, for respondents.
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SUPREME COURT, APPELLATE DIVISION,

———

Full Court.] RussErserr Co. v. Boecka Bros. [49D.L.R.13.

Trade name—** Rubbersel’’—Descriptive word— Monopoly—Ezpiry
of palent—Acquisition of secondary meaning.

The word ““ Rubbherset’ being clearly a descriptive word, in-
vented to express the exact article produced by a patented process,
a monopoly in its use cannct he asserted after the patents covering
it have run out.

In view of the short time since the expiry of the patents the
word could lose its primary and descriptive character and acquire
a dominating secondary meaning as describing the product of
the appellant’s factory.

Robertson and Pickup for the plaintiffs, appellants; Anglin,
K.C,, and McKeown for defendants.
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ANNOTATION FROM 40 D.L.R.

Name of Patented Article as Trade Mark.
By Russet 8. Suant, B.A., M.E, of the Ottawa Bar,

The right of the public to make free use of the name of a patented article
after expiration of the patent has often been sustained,

In the leading case of the Singer Mfy. Co. v. Hermann Loog (1882), 8 App.
Cas. 15, Lord Selborne, L.C,, said at p. 27:—

*The reputation acquired by machites of & particular form or construction
is one thing; the reputation of the plaintiffs, as menufacturers, is another.
If the dofendant has no right under colour of the former, to invade the latter,
peither have the pleintiffs any right under colour of the Iatter, to claim (in
effect) & monopoly of the former. If the defendant has (and it is not denied
that he has) a right to make and sell, in compstition with the plaintiffs.
articles similar in form ond construction to those made and sold by the
plaintiffs, he must also have a right to say that he does so, and to employ for
that purpose the terminology common in his trade, provided always that he
doses this in a fair, distinct and vnequivocal way.”

Bes also Singer Mfy. Co. v. Wilson (1876), 2 Ch, D. 434, 456, and Winser
& Co,, Lid. v. Armstrong & Co. (1808), 16 R.P.C. 167,

In another case of Singer Mfp. Co. v. Stenage, 2 McCrary, 512, Treas, J.,
taid at p. 514: “ When & patented srticle is known in the market by any specific
designation, whether of the name of the patentee or otherwise, uvery person
at the expiration of the patent has s right to manufacture and vend the same
under the designation thereof by which it was known to the public . .
The original patentee or his ssvignees have no right to the exclusive use of
said designation as u irade mark. Their rights were under the patent, and
expired with it.”

Other United States oases wore Singer Mfy. Co. v, Larsen (1578}, 8 Bissell
161, and Singer Mfg. Co. v. Riley (1882), 11 Fed. Rep. 708.

Even where no patent is obtained & person who produces a new articls
and is the sole maker of it may, unless care is taken, lose his exclusive right to
the name. As pointed out by Fry, J., in Siegert v. Findlater (1878), 7 Ch. D.-
801 at p. 813:—

“It is to ba observed that the person who produces & rew article, and is
the sole maker of it, has the greatest difficulty (if it is not 2n impossibility) in
claiming the name of that articls as his own, because, until somebody else
produces the sama article, there is nothing to distinguish it from.”

On this theory “Valvoline” as the name of an oil was held not » good
trade mark in Re Leonard d: Ellis (1884), 26 Ch. D. 288, and so also “ Albion”
has been held to indicate metal goods of a particular paitern, and not that of
& particular manufacture in Re Harrison, McGregor & Co’s Trade Marks,
(1889), 42 Ch. D. o1,

The law has been thus summed up by Rigby, L.J., delivering the judg-
mant of the Court of Appeal, in In re Magnolic Metal Co.'s Trade Marks,
{1897] 2 Ch, 371, 391: “When the article is made vacler a secref process or its
manufacture is protected by & patent, no person who has not acquired the
secret or obtained a liconss from the patentes can manwfaotuveit. Accordingly,
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it i8 egtablished as a general rule that, when an article is made under & secrat
proosss, or when the manufacture of it is protected by a patent, the manu-
facturer or patentee cannot, by any means, entitle himsell to » monopoly in
the use, after the secret procesa has been dizssovured or the term of the patent
has expired, of the name by which the manufactured artiole is exclusively
known whilst the secret is undiscovered, or the term of the patent is
unexpired.”

Another valuable statement may he fourd in the judgment of Parker, J.,
in Burberrys v. Cording & Co. Lid. (1909), 26 R.P.C. 693, at p. 701: “The
principles of law applicable to a case of this sort are well known. On the one
hand, apart from the law as to trade marks, no ons ean claim monopoly rights
in the use of a word or name. On the other hand, no one is entitled by the
use of any word or name, or indeed in any other way, to represent his goods as
being the goods of another to that other’s injury. If an injunction be granted
restraining the use of & word or name, it is no doubt granted to protect
property, but the property, to protect which it is granted, ‘s not property in
the world or name, but propsrty in the trade or goodwill which will be injured
by its use. If the use of & word or name be restrained, it can only be on the
grouud that such use iavolves a misrepresentation. and that such misrepre
sentation has injured, or is caleulated to injure anoer in his trade or business.
If no case of deception by means of such misrepresentation can be proved, it
is sufficient to prove the probability of such deception, and the Court will
readily infer such probability if it be shewn that the word or name has been
adopted with any intention to deceive. In the absence of such imtention, the
degree of readiness with which the Court will infsr the probability of deception
must depend on the circumstances of each particular case, including the
nature of the word or name, the use of which is sought to be rest-ained, It is
important for this purpose to consider whether the word or name is primé
facie in the nature of a faney werd or name, or whether it is primd facie deserip-
tive of the article in respect of which it is used. It is alse important for the
same purposs to consider its hiatory, the nature of its use by tha person who
soeks the injunction, and the extent to which it is or has been usad by others.
If the word or name is primd facie descriptive or be in general use, the difficully
of establishing the probability of deception is greatly increased. Agein, if
the person who seeks the injunction has not used the word or name simply for
the purpose of distinguishing his < vn goods from the goods of others, but
primarily for the purpose of denoting or describing the particular kind of
article to which he has applied it, and only sscondarily, if at all, for the purposes
of distinguishing his own goods, it will be more difficult for hira to establish the
probability of deception.

In another leading case of Cellular Clothing Ce. Ltd. v Maxton end Murray,
[1899) A.C. 326, Lord Davey eaid, at 343:—

“The other observation which occurs to me is this; that where a ‘'man
produces or invents, if you plense, o pew article and attaches s descriptive
name to it-—a name which, ag the article has not besn produced before, has,
of course, not been used in connection with the artivle—and sesures for him-
e}l either the legal monopoly or a monopoly in fact of the sale of that article
for a certain time, the evidence of persons who tome forward and say that
the name in question suggests to their minds and is associated by them with
the plaintiff’s goods alone is of & very slender character, for the simplo reason
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that the plaintiff was the only maker of tre goods «uring the time that his
monopoly insted, and therefory there was nothing to compare with it, and any-
body wko wanted the goods had ne shup to go to, or no merchant or many-
facturer to resort to, except the plaintiff. And on this point I adopt what was
sald in felicitous language by Fry, J., in Siegert v. Findlaler (1878), 7 Ch. D.
801, at p. 813: “That is, my Lords, a matter of express docision in the case
of a patent. If & man invents & new article and protects it by a patent, then
during the term of the patent he has, of coursa n legal monepoly; but when
the patent oxpires all the world may make the article, and if they may make
the article they may sny that they are making the wrticle, and for that purposge
use the name which the patentee has attached to it during the time when he
had the legal nonopoly of the manufacture. But the same thing in principle
must apply where a man hns not taken out a patent, as in the present case,
but has & virtual monopoly becnuse other manufacturers, although they are
entitled to do so, have not in fact commenced to make the article. e bings
the article before the world, he gives it & name deseriptive of the article; all
the world may make the article, and all the world miay tcll the public what
articla it is they make, and for that purpose they muay prima focie use the name
by which the article is known in the market.”

The Supreme Court of the United States states the rule as follows:—

*(U.8, Bup. Ct., 1886). It is the universal American, English and French
doctrine that where, during the life of 2 monopoly crested by a patent, n name,
whether it be arbitrary, or be that of the invertor, hus become, by his consent,
either express or tacit, the identifying and generie name of the thing patented,
this name passes to the public with the cessation of the monopoly which the
pat .t created; but such name must be so used as not to deprive others of
the.r rights as to deceive the publie, as by cleamrly indicating that the thing
manufsetured is the work of the onc making it.  Singer Mjy., Co. v. June
Mfg. Co. (1896), 163 U.8. 169; 16 Sup, T, 1002; 41 L. d. 118, 75 O.G, 1703;
1896 C.ID. 687. Singer Mfg. Co. v. Bent (1806), 163 U.S, 205; 16 Sap. Ct.
1016; 41 1. Ed. 131; 75 O.G. 1713; 1896 C.D. 711"

The following United States cases indicate the viewpoint of the Courts
on this subjeet :—

“Lanoline” for a preparation of wool fat,

Y(N.Y. Sup. Ct, 1902). Plaintiffs manufactured under letters patent
a preparation of wool fat which they called ‘Lancline’ which became the
goneric name of the article after the cxpiration of the patent. Defendant, a
British corporation, manufactured a similar article which it ealled ‘Bri‘ish
Lanoline. Held, that the patent having expired it had the right to call
the article manufactured by it ‘Lanoline’ and that it violated no rights of
plaintiffs by selling its product at 20 cents.a can while plaintiff’s was sold at
80 cents & con. Jaffe ¢t ol. v. Evans & Sons, Lid. (1002), 75 N.Y. Supp.
257; 70 App. Div. 186.”

“President” for patented suspender-—name not generic.

“(U.8.C.C.A. 2nd Cir,, 1916). On expiration of a patent for suspenders
sold under the name and {rade mark ‘President,’ such name and trade mark
does not pass to the general publie, the name never having constituted a
generic description; cunsequently rights in the trade mark were not affected
hy the expiration of the patent. (For otler cases, see Irade Marks and
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Trade Names, Cent. Dig., p. 23, par. 15; Dee. Dig. 11).  President Suspender
Co. v. Macwiliiam (19186), 238 Fed. Rep. 159.” See headnote.

“Excslsior’” for step-ladders—name of patented article.

“(App. D.C, i908). Between 1870 and 1884 several patents for improve-
ments in step-ladders were issued to C G. Udell, the predecessor in business
of The Udell Works. Udell adopted as his trade mark the word ‘xcelsior.’
The Excelsior ladder smbodied features of several, but not of all, of the
patents. Six other styles of ladders were manufnctured, some of which
closely resembled the xcelsior ladder and all of which embodied features of
the Udell patents. Held, that the word ‘Excclsior’ did not beconie during the
life of the Udell putents the generic designation of ladders inanufactured
thereunder. Udell-Predock Mfg. Co. v. The Udell Works (1908), 140 Q.G
1002.”"  See headnote.

Samne —that a trade mark is generic not {0 be presumed,

“(App. D.C, 1808). While care should be taken lest & monopoly he
continued beyond the life of a patent through the agency of a trade name
which has come to indieate to the public the patented article, the Patont
Office would not be justified in presuming that a trade mark was generie,
In the present case the appellee company bas built up a trade in Indders
because of the superior excellence of the product and the fair dealings of the
company, Manifestly it would be unjust to deny the company the benefit
of its reputation unless convineed that to do so would prolong & monopol;.”

“Bethabara Wood” generic and descriptive term.

“(U.8, D.C. Pa, 1919). Where the name ‘Bethabara Wood,” invented
by plaintiff, by general use became the deseriptive name for a certain wood
many years before he secured a registered trade mark for it and before it had
become assceiated with plaintiff’s product, he acquired no exolusve right
to the name, preventing defendant from handling and selling wood wnder
that name, Shipley v. Hall (1918), 256 Fed. Rep. 539.”  Seco headnote.

“Tabasco”—Name of patented article—Patent ubandoned before
expiration,

Y(U.8. C.C.AL Bth Cir, 1918). At the expiration of a patent the public
has the right to use thie name which was employed to identify the patented
article during the life of the patent, but where a patent was granted for
pepper sauce and the process of preparing it, and the patentee manufactured
and sold a sauce under the name “Tubaseo’ which, prior to the expiration of
the patent, is made in a way to bring it without the protection of the patent,
the use of the name continuing, the general rule does not apply, since the
right to the name na a trade mark had been acquired with respect to a product
which was not the subject of the patent. Mcllhenny Co. v. Gaidry, Gaidry
v. Mcllhenny Co. (1918), 253 Fed. Rep. 613.”

It has been held by the United States Supreme Court that the principle
involved in the Singer cuses applios, notwithstanding the fact that the patent
is a foreign one. In Re Holzapfel's Compositions Co. v. The Kahtjen's American
Composition Co. (1901), 183 U.5. 1; 22 Sup. Ct. 6; 46 L. Ed. 49; 87 0.G. 958;
1901 C.D. 500, the trade mark claimed was used to describe a composition
patented in England and it was hsld that when the patent expired the right
to make the composition and the right to describe it by that name is open
to the public. The principle involved in the Singer Mfy. Co. v. June Mfg.
Co. (1888), 163 U.8. 169, applied notwithstanding the fact that the pateut
was a foreign one.
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Award--

See _irbitration.
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Bailment—

_ Theft from bailee, 224,
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See War.,
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Threats of, 140,
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Company—contined.
Shares—Preference shares and surplus assets, 216, 350.
Joint holders——Altering registes, 220,
Sale of—Brokerage—Prospectus, 28,
Winding up—"*Clerk or servant'- —Preference, 89,
Se;zurezbv sheriff before petition—Landlord and tenant,
38
Leave to appeal, 302,
Voluntary liquidation-——QOceupsation of leasehold premises by
liquidator, 315.
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See Counsel.
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Contract—

Illegality—Alien enemy—PFPublic policy, 28,
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See Criminal law,
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America’s debt to England, 1.
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Courts of law—
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Falconbridge on Mortgages—
Review of, 205.

False pretences—
Fraudulent statement to induce purchase, 264.

Fi .
Damage by, from adjoining premises, 184, 242,

Food—
Unsound mest, 343.

Fortune teilling—
Vagrancy Act—Recent decision, 341, .

Fraud—

See False pretences—Sale of goods.

Freedomn of the gseas—
Discuasion ae to, 77.

Gaming and wagering—
See Betting.
Gift—
-Inter vivos, 189, 349,
Soodwill—
Value of, discussed, 30.

Habeas corpus—
See Appeal—DBail.

Handwriting—
Evidence—Experis—Comparison, 105.

Health—
Public Health Act—Unsound food, 343,
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Rights of vehicles on, considered, 121.
Ded _zation— Private and public rights, 273.
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Hire-purchase agreement—
Option, 65,
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Theft by wife from husband—Larceny, 265.
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Initiation of proceedings—
Discussion on, 245.

Injunctop—

To restrain proceedings—Concurrent action, 222,
To restrain obsiruetion to light, 269.

Insolvency—
See Bankruptey.

Insurance—
Policy to be ready at certain time—Iiability, 142.
Accident—Ewmployer’s inderanity—Assignment, 74.
Paassengers on public or private conveyance, 117.
Fire—Warfare, 65,
On mortgaged property, 145, 146,
Misstatement in application—Condition precedent, 309.
Marine—Profit on charterparty—War risk, 138,
Policy on cargo—War risk—Damage caused by bomb in
cargo, 184.
War risk—Ship lost when sailing in convoy, 311.

International law—
Itz vindication discussed, 41.
Freedom of the seas, 77.
Private property in ceded territory, 99.
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sovereign power, 267,
In relation to indirect taxation by Lord Finlay, 323.

Johnston, E. F. B.—
Obituary, 156.

Joint tort feasors—
Damages sgainst, 11.

Judges—
Written opinions by, 183.
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Tuvenile Courts—
The control of, 126.
Punishment of juvenile offenders, 14.

Labour Unions—
The biggest trust of all, 280.
Inducing dismissal of non-union men—Threats—Damages,

394,

Landlord and tenant—
Incomplete agrecment—Possession before lease signed, 23.
Notice o quit—Urncertainty, 24.

Rent—Deducting taxes paid by tenant, 27.
Stairway—Apartment house, 64.

Notice to quit, 64.

Distress in connection with mortgages, 180.

Winding up company-—Rent—Beizure hy sheriff, 382,

Larceny—
See Theft,

Lawyers in Farliament—
Necessity of, 321.
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Obituary, 157.
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See Bench and Bar.




ANALYTICAL INDEX.

Libel and slander—
Privilege, 62.

Publication—Principal and agent, 63.
Newspaper—Want of notice—Pleading, 74.

Malice—Restraint of trade, 140,

Excessive damages—Misdirection—~New trial, 229.

See Principal and agent.
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Obssruction—Quia timet action, 269.
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For lawyers, 378.
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Liability of carrier, 340, 343.

Machinery—
Fencing of, in factory, 342.

Mauaintenance—

Civil action —Special damage, 231.

Mandamus—
Limitation, 138.

Mayriage—
Deceased wife’s sister, 187.
See Divorce.

Marriage seftlement—

English wife, French hushand—Power of appointment, 79.
Covenant by husband-—Breach by—Remedied, 382.

Master and servant—

Contract of hiring—Implied condition—Notice, 24.

Seope of servant's authority, 102.
Tortious, acts of servant, 102.

Contract—Receipt of “tips,”’ 139. o
Month's notice by servant—Wrongful dismissal, 140,

Medical man—
See Physician.,

Milk—
See Adulteration.
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Mortgages—
To secure future advances, 71.
Insurance on mortgaged property, 143.
Distress for rent, 180,
Le%sehold——Fmtures 188.
Redemption by tenants in common, 290.

Mortguges—
Review of Falconbridge on law of, 2035,

Names—
The changing of surnames, 339

Navy—
Freight—Claim by officer, 342.

Negligence—
Tiistinetion between simple and gross, 239.
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See Prize Court.

HNervous shock—
As a subjeet for damages, 98, 161,
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Reconstruction of the Temple, 7.
Damages for nervous shoek, 98.
Private property in ceded territory, 99.

Notice—
See Landlord and tenani-—Master and servant—Vendor and
purchaser.
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Hospital-—Infection—Private house—Covenant, 26.

Ontario Temperance Act—
Objectionable features of, 72.

Patent of invention—
0ld elements— Combination, 31.
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Patent of land—
Ambiguity~—User—Falsa demoustratios, 262,
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Paternity—
Presumntion of, 211,

Peace—
So called, 201.

Penalty—
See Contract.

Photographs—
Use of, as evidence discussed, 271.

Physician—
Medical association—Interference hy—Threats, 140,

Pilotage—
See Ship.
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Creation and incidents of, 166.
See Marriage settlement.

Practice— '
See Action—Counsel—Criminal law-—Parties—Trial,

Preference shares—
And surplus assets, 216.

Professional education—
See Beneh and Bar.

Professional Ethics—
See Bench and Bar.

Principal and agent—
Confidential communication—Duty of secrecy, 263,
Breach of duty—Libel—Damages, 263.

See Libel and slander.

Prize Court—
Contraband—Innocent shippers, 183.
Outbreak of war—Seizure in port, 261, 345.

Days of grace—YForce majeure, 261.

Claimants—Right to appear, 312.
Neutral ship—* Fleet auxiliary,” 345.
Fnemy property sold to neutral—Contraband, 381.
See International law—Ship,
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_— Prohibition—
'~ See Conatitutional law.
Probate—
See Will.

Property and civil rights—
See Constitutional law,

Public health—
See Health.

Public policy—
What is meant by, 74,

Quia timet action-—
Anczient light-—Injunction—Judgment, 269.

Railway—
Lease to another company—Rental—Capital--Dividends, 29.
Travelling without paying {are—Intent—Non-transferable
ticket, 140,
Refreshment rooms—Chose in action—Uncertainty, 316,
See Negligenee,

Recejver—-
See Execution,
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See Railway.

Reparation for crime—
A suggestion, 377. "

Restraint of trade—
Co-operative societv—=Rules as to restraint, 351,

Revenue—
Duty on entertainments—Payments for admission, 101.
See Suceession duty.

Rigt:t of way— |
See FEasemnent. <

Royal marriages- - .
Modern rule as to, 5.

Royalty—
See Copyright.
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Sale of goods—
Accoptan;;‘m—No complaint—Subrequent defence of inferior-
ity, 34.
Implied condition—Exammation by huyer, 227.

Purchaser personating another person, 343.
See Clontract.

Scienter—
See Sheep.

Servant—
See Master and servant.

Sheep—
Infeeted with seab— Trespass—Scienter, 23,

Ship—

Requisitioned by Adwmiralty-— Chirterparty—=Salvage—-Col-
lision, 27-07, 141, 266, 310.

Charterparty—-Marine and war visks—=8Ralvage, 101, 380
Time charter-—Irustration of adventure, 232,
stowage—Linhility as to—Dangerous cargo, 310
Hire payvable in advance, 3%,

Contract to pay broker's commission, 24,

Collision—Lights--Negligenee by both ships, 312,
Pilotage-—Compulsory-—War measure, 381,

See Prize Court.

Signatures—
Law affecting and proof of, 83,

Soldiers® wills-
See Wills.

Solicitors—
Acting as trustees, 18,
Bills of costs of, and their remuneration considered, 47.
Charging orders—Husband and wife—Unfounded elaim o

property, 269.

Statute of Frauds—
See Contract—Vendor and purchaser.

St. George and the Dragon-—
A poern, 259.

Stock exchange—

Member—Re  setion-—Naturalised British subjeet, 352
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Succession duty— ‘
Property in Province—Foreign mortgage, 353.
Effect on, of Government bonds, 54.
Reven ue—Sestled legacy, 69,
Alberta—Registered mortgage, 353.

Sammary corviction— )
Service—Usual place of abode—Place of business, 23.

Tax sale—
See Easement,

Taxes—
See Assessment—Revenue—-Succession duty.

Tenant in common—
Redemption by, 290.

Theft—
See Ballment—Criminal law—Husband and wife.

Tombstones— :
Executor’s liability for, 60.

Tort feasor—
Joitt——Damages against, 11.

Trade mark—
Infringement—Registration—Name, 30.
See Trade name.

Trade name—
Descriptive word—Monopoly—secondary meaning, 396.
See Trade mark.

Trade unions—
See Labour unions.

Trees—
Overhanging branches—R. ' ¢ to fruit, 264,

Trespuss—
See Sheep.

Trial—
Jury—Surprise—New issue— Vexatious action, 222,

Trusts and trustees—
Remuneration—Right to after receiver appointed, 348,
See Solicitor.
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Uniformity of law—
Throughout the Empire discussed, 250.
Conference of commissioners as to, 371.

Vagrancy-—
Recent decision, 341,

Vendor and purchaser —
Vendor's lien, 144,
Sale by mortgagee und. °r power, 223,
Leave of Court, 223.
Agreement, signed by agent—Omission of term—Waiver, 268.

Vexatious action-—
See Trial.

Walker v. Walker—
See Divoree.

War notes—

Punishment of war eriminals, 76, 200, 241, 255,

Memorial to the fallen, 81.

Internment of aliens, 81.

Aliens in Canada, 82.

The prevention of war, 95.

Peace, 201,

Trial of the ex-Kaiser, 241,

Indirect blockade—International law in relation to, 323.
Relation, 324,
Continunus voyage, 330.
Rationing, 333.

Nee Aliens—< ontract-—Insurance—7>rize Court—hips—

Soldier.

Water— o
Supply of, by municipality to Government, 261.

Wild beast hunting— ’
In Canada—German atrocity, 203.

Winchester, Judge—
Obituary, 199,

Winding-up——
See Compuny.

Witnesses—
Inerease of fees ¢+, 207,
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“Issue’—Context, 20,

Legislative interference with, 177.

Gift to three and survivors, 188

Gift—Duonee appoints executor, 189.

Vesting—Gift to class—Advancement, 228,

Legacies on condition—* Employment,” 229.

Gift to nephews and nieces and their issue, 268.

Gift to “such persons as shall be my next of kin,”’ 346.

Probate—Co-plaintiffs propounding will—Costs, 313.

Sale of testator's business—Payment by instalmeuts—
Apportionment, 348.

Revocation of, by marriage, 379. A

Option to reside in furnished house—Residence for life—
On conditinns—Tenant for life, 349.

Bequest of chattels at a specified place—Furniture—Curios,
383.

Specific legacy-—Ademption--Mistake, 384.

See Accumulations—Administration.

Words—
Meaning of.
At, 383, ¢ :
Clerk or servant, 69.
Curios, 383.
Employment, 229.
Fleet auxiliary, 345.
Furnitare, 383.
Living together, 265.
Issue, 26.
Mortgage, 144, -
Place of business, 23.
Realise any security, 223.
Usual place of abode, 23.
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