
IMAGE EVALUATION
TEST TARGET (MT-3)

ffe

k
*̂ C/i

fA

1.0

I.I

1.25

HIM m
'- i™

III

22

1^

1.4

Photogmphic
Sciences

Corporation

2.0

1.6

%
\

^^\^^v
:\\

'Cv
%^ ^A ' ^^

<^,

%
23 WEST MAIN STREET

WEBSTER, NY. 14580

(716) 872-4503



t/i

\

lV

CIHM/ICMH
Microfiche
Series.

CIHM/iCMH
Collection de
microfiches.

Canadian Institute for Historical Microreproductions / Institut Canadian de microreproductions historiques



Technical and Bibliographic Notes/Notes techniques et bibliographiques

The ir stitute has attempted to obtain the best
original copy available for filming. Features of this

copy which may be bibliographically unique,
which may alter any of the images in tha
reproduction, or which may significantly change
the usual method of filming, are checked below.

D
D

D
D
D

Coloured covers/
Couvarture de couleur

D

Covers damaged/
Couverture endommag^e

Covers restored and/or laminated/
Couverture restaur^e et/ou peliiculie

Cover title missing/
Le titre de couverture manque

Coloured maps/
Cartes g^ographiques en couleur

Coloured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/

Planches et/ou illustrations en couleur

Bound with other material/
Relid avec d'autres documents

Tight binding may cat.i>a shadows or distortion
along interior margin/
Lareliure serree pe-it causer de I'ombre ou de ia

distorsion le long de la marge intdrieure

Blank leaves added during restoration may
appear within the text. Whenever possible, these
have been omitted from filming/
II se peut que certaines pages blanches ajoutAes
lors dune restauration apparaissent dans le texte.
mais, lorsqua cela dtait possible, ces pages n'ont
pas i'.i film^es.

Additional comments:/
Commentaires suppl^mentaires:

L'Institut a microfilme le meilleur exemplaire
qu'il lui a eti possible de sa procurar. Les details
de cet exemplaire qui sont peut-etre uniques du
point de vue bibliographique, qui peuvent modifier
une image reproduite, ou qui peuvent exiger une
modification dans la m6thode normale de filmage
sont indiqu^s ci-dassous.

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommagees

I I

Pages restored and/or laminated/
Pagss restaurees et/ou pellicul^es

Pages discoloured, stained or foxe<
Pages ddcolorees, tachurdes ou piquees

Pages detached/
Pages detachees

r~7| Pages discoloured, stained or foxed/

r~7 Pages detached/

r~7| Showthrough/
Transparence

Quality of print varies/
Quality in^gale de I'impression

Includes supplementary material/
Comprend du materiel supplementaire

Only edition available/

Seule

n
Edition disponible

Pages wholly or partially obscured by errata
slips, tissues, etc.. have been refilmed to
ensure the best poss:ble image/
Les pages totalement ou partieJIement
obscurcies par un feuillet d'errata, une pelure,
etc.. cnt 6te film^es i nouveau de facon a
obtenir la meilleure imago possible.

7

P

a

fl

C

b

tl

s

a

fi

Si

o

T
si

Tl

M
di

ar

b(

n\

ra

m

This item is filmed at the reduction atio checked below/
Ce document est film* au taux de reduction indiqud ci-dessous.

10X 14X 18X 22X 26X SOX

12X 16X 20X 24X 28X 32X



The copy filmed here has been reproduced thanks
to the generosity of:

Legislature du Quebec
Quebec

L'exemplaire filmA fut rep'oduit grice ^ la

gin^rositi de:

L^islature du Quebec
Quebec

The images appearing here &re the best quality
possible considering the condition and legibility

of the original copy and in keeping with the
filming contract specifications.

Original copies in printed paper covers are filmed
beginning with the front cover and ending on
the last page with a printed or illustrated impres-
sion, or the back cover when appropriate. All

other original cooies are filmed beginning on the
first page with a printed or illustrated impres-
sion, and ending on the last page with a printed
or illustrated impression.

The last recorded frame on each microfiche
shall contain the symbol —^^ (meaning "CON-
TINUED"), or the symbol V (meaning "END"),
whichever applies.

Maps, plates, charts, etc.. may be filmed at
different reduction ratios. Those too large to be
entirely included in one exposure are filmed
beginning in the upper left hand corner, left to
right and top tv bottom, as many frames as
required. The following diagrams illustrate the
method:

Las images suivantes ont it« reproduites avec le

plus grand soin. compte tenu de la condition at
d» la nettet* de l'exemplaire film«, et an
conformity avec lea conditions du contrat ^e
filmage.

Les exemplaires originaux dont la couverture an
papier eat imprimte sont film6s en commenpant
par le premier plat et en terminant soit par la

dorniAre page qui comporta una empreinte
d'impression ou d'illustration, soit par le second
plat, selon le caa. Tous les autras exemplaires
origiriaux sont filmAs en commeni^ant par la

premiere page qui comporte une empreinte
d'impression ou d'illustration et en terminant par
la derniire page qui comporte une telle
empreinte.

Un des symboles suivants apparaitra sur la
damiAre image de cheque microfiche, selon le
caa: l» symbole —^signifie "A SUIVRE ', le
symbole V signifie "FIN".

Las cartes, planches, tabl«aux, etc., peuvent dtre
filmte d dea taux de reduction diffirents.
Lorsque le document est trop grand pour dtre
reproduit en un saul cliche, il est filmi i partir
da I'angle supirieur gauche, de gauche h droite,
et de haut en baa. en prenant le nombre
d'images n^cessaire. Les diagrammes suivants
iliustrant la m^thode.

1 2 3

1 2 3

4 5 6



' I ^^yv ^nA^ f^ ^\^^JU *'<^i^O'ik'W.

— OF —

r\ T MFOI iiii

SUBMITTED BT THE—

Rail!aj Comittee of tie PriTj Coicil

ARISING ON AN-

APPLICATION OF THE HON. JOSEPH MARTIN

Raihiay Commissioner of Manitoba

REPORTED BY HOLLAND BROTHERS,

SENATE Reporters, Ottawa.

OTTAWA:
PRINTED B\ A. S. WOODBURN, ELGIN STREET.

1888.



:l
'u:'

f

[1.

I 1

/7

I'll



u:

i

'

ijsr THE

Supreme Court of Canada.
t'iM*i«,Mt,iittm,i<i

In the matter of a question submitted by the Railway Committee of the
Privy Council for Canada, under Section 19 of "The Railway
Act," (SI Vicf Chap. 29, 1888,) arising on an application of the Hon-
orable Joseph Martin, Railway Commissioner for Manitoba, dated
the loth day of September, A. D. i888.

I I

17

Under Chapter 5 (five) of the Statutes of Manitoba (passed
on the thirtieth day of April, 1888) the Railway Commissioner of
that Province is constructing a Railway, known as the Portage
Extension of the Red River Valley Railway, from Winnipeg to

Portage la Prairie, both places being within the Province of Man-
itoba, and he has made application to the Railway Committee of
the Privy Council of Canada, under Section 173 of the Railway
Act of 1888 (Canada) for the approval of the place at which and
the mode by which it is proposed that the said Portage Extension
shall cross the Pembina Mountain Branch of the Canadian Paci-
fic Railway), the said branch being part of the Canadian Pacific

Railway at a point within the said Province.

The Railway Act of Manitoba under which the Railway is

being constructed by the said Commissioner is hereto annexed,
marked A. The application of the Railway Commissioner of
Manitoba to the Railway Committee of the Privy Council is

annexed, marked B.

r\
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liT THE

Supreme Court of Canada.
t'i(i<it,M»,iittm,i<i

In the matter of a question submitted by the Railway Committee of the
Privy Council for Canada, under Section 19 of "The Railway
Act," (SI Vicf Chap. 29, 1888,) arising on an application of the Hon-
orable Joseph Martin, Railway Commissioner for Manitoba, dated
the loth day of September, A. D. i888.



After hearing the parties interested, and at the instance of

Counsel for the Canadian Pacific Railway Company, the following

question is submitted by the Railway Committee for the opinion

of the Supreme Court of Canada, under the provisions of Section

19 of the Railway Act of 1888.

Is the said Statute of Manitoba, in view of .he provisions of

Chapter 109 Revised Statutes of Canada, particularly Section 121

thereof, and in view of the Railway Act of 1888, particularly Sec-

tions 306 and 307, valid and effectual so as to confer authority on

the Railway Commissioner in said Statute of Manitoba mention-

ed, to construct such a railway as the said Portage Extension of

the Red River Valley Railway crossing the Canadian Pacific

Railway, the Railway Committee first approving of the mode and

place of crossing, and first giving their directions as to the matters

mentioned in sections 174, 175 and 176 of the said Railway

Act?

(Sgd.) J. H. POPE,
Chairman of the Railway Committee of the Privy Council.

Ottawa, 2nd November, 1888.

The letter of A. P. Bradley, Esq., Secretary of the Depart-

ment of Railways and Canals, to the Minister of Justice, trans-

mitting the question to be submitted to the Supreme Court,

named the Canadian Pacific Railway Company and the Govern-

ment of Manitoba as the parties to the case.

Hon. Joseph Martin, Attorney-General and Railway Commis-

sioner of Manitoba, appeared personally.

Hon. O. Mowat, Attorney-General of the Province of Ontario,

Dalton McCarthy, Esq., Q.C.,

Hon. F. Langelier, and

J. J. Gormully, Esq.

Counselfor the Province of Manitoba.

Hon. Edward Blake, Q.C.,

C. Robinson, Esq., Q.C.,

G. M. Clark, Esq., General Solicitor of the Canadian Pacific

Railway Company,

A. Monro Grier, Esq.

Counselfor the Canadian Pacific Railway Company.
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Ottawa, Wednesday. November 2i.st, i88S.

Mr. Blake— I appear, with my learned friends, Mr. Robin-

son and Mr. Clark, for the Canadian Pacific Railway Company in

this case. As I understand the position of affairs, the Railway

Commissioner of Manitoba applied to the Railway Comn.ictee

of the Privy Council to authorize a crossing on the Canadian

Pacific Railway. On that the Canadian Pacific Railway Com-
pany intervened and raised a preliminary legal objection that the

Railway Commissioner had no authority to construct a line cross-

ing the Canadian Pacific Railway, in consequence of the illegality

of the statute. That question is now submitted to you.

Ritchie, C. J.—Would not that question come more logically

from the party who claims the right to cross ?

Mr. Blake—I am quite willing that my learned friends should

allege that there is no presumption in favor of the validity of the

statute, if they choose The whole question depends, as I under-

stand it, upon the validity of the local statute. That is the ques-

tion—is the local legislation valid or void ? I understand the

legal presumption to h^ prima facie in favor of the local statute.

Strong, J.—Yuu impugn the validity of the local statute ?

Mr. Blake—Yes, I understand that unless I can establish that

the local statute is void, the question must be answered against me.

Strong, J.—The presumption is in favor of the validity of the

legislation. When the Liquor License Act was referred to this

court, the party impugning its validity was heard first.

Mr. Blake—The case that is before your lordships under the

recent legislation, states the facts and the points which are to be

disposed of briefly and, it seems to me, clearly. It informs the

Court that under chapter five of the Statutes of Manitoba the

Railway Commissioner of that Province is constructing a railway

from Winnipeg to Portage la Prairie, places within the Province;

that he has made application to the Railway Committee of the

Privy Council for their approval of the place and mode of crossing

the Pembina Mountain Branch of the Canadian Pacific Railway.

Now, although the question is one,'no doubt, of the very highest

public importance, yet it seems to me that it is one simple in its

character and that the propositions upon which the answer depends
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are few and also clear. The position which we take is that the work

or undertaking which is described in this question submitted to your

Lordships, is a work or undertaking under the exclusive legislative

authority of the Parliament of Canada; that by consequence the pro-

vincial legislation which assumed to authorize it, is ultra vires of the

Legislature and void ; that by consequence there is no authority in

the Railway Commissioner to perform the work. It is obvious'y

assumed by the case, and for the pur|)oses of the question must be

taken to be correctly assumed, that if, contrary to these proposi-

tions, the local Act referred to is a valid Act, then, notwithstanding

other objections which might be raised, the 177th Section of the

Railway Act does apply, the Railway Committe, have a jurisdiction

to approve of the crossing and to regulate the mode of crossing,

and the case is therefore rightfully before them. Now one may
begin, perhaps usetuUy, by eliminating some questions which may
have been supposed to be open upon this controversy but which,

as I understand it, are not at all open, and are not therefore the

subject of discussion.

In the first place it was thought by some, at an early period

after the completion of the Canadian constitution, that upon a

proper interpretation of that document, all railways were under

the exclusive jurisdiction of the Parliament of Canada, and at no

distant period one of the learned Judges whom I am addressing,

in a cause in this Court, pointed out that that question had not yet

received a judicial determination, and expressed doubts as to the

solution which should be attained. That question is not open to

us here. I do not conceive it to be open to us upon this present

application. I think it would be straining the opportunity which

has been given to submit a question for the judicial determina-

tion of this Court beyond its fair limits if we were to attempt to

argue the exclusive jurisdiction of the Canadian Parliament imder

the Biitish North America Act direct and apart from any action it

has taken under that Act, to all railways, and, therefore, whether

that question might be properly raised with reference to this

particular railway, or may properly be raised in some other pro-

ceeding, I do not consider .: is before your Lordships at this time

for consideration.

Another question of great importance, and, perhaps, of more
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doubtful solution than that to which I have now adverted is

also to be eliminated from the subject in controversy, and that is

anything which might arise under that provision of the sub-section

of the Act which deals with railways extending to the boundary of

the Province, or connecting one Province with another. Whether,
in point of fact that question may arise with reference to this

particular enterprise in some other form, is immaterial. It is

enough to say that in the opinion of those who are acting for the

Railway Company, luis present case, within the limits of which we
appear, does not authorize us to present that proposition to your

lordships, for upon the language of the case the railway is from

one point within the Province to another point within the Pro-

vince, without giving your lordships any information as to its

touching the bouiidary or as to its being possibly brought within

that clause lo which I refer. Therefore, once again, if there be

any subject of controversy which could be raised upon that sec-

tion of the Act, it is not a subject of controversy which can be

raised in this provision and we thus get down—we narrow the

questions for discussion to the question whether ur.der action

taken by virtue of sub-section *' C," of section lo, of the 92nd
section of the British North America Act—'jy virtue of action

taken by legislative authority competent so to act, this work,

which otherwise would have been, upon the assumptions which

must prevail in this case, within the legislative, if not within the

exclusive legislative authority of the Province, has been removed
altogether from that authority and placed entirely under the

legislative authority of the Dominion. I wish firsi of all to ex-

amine briefly the relevant portions of sections 91 and 92 in order

that your lordships may apprehend precisely the position which

we take as to the powers of Parliament. To read what seems to

be the relevant portions of section 91, I will read them thus : the

exclusive legislative authority of the Parliament of Canada extends

to all matters coming within the classes of subjects next

hereinafter enumerated, that is to say, and then after a certain

number the enumeration 29—" Such classes of subjects as are

expressly excepted in the enumeration of the classes of subjects

by this Act assigned exclusively to the Legislatures of the Pro-

vinces.
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So I find that the exclusive legislative authority of the Parlu-

mcnt of r:anada does expressly extend to those classes of subjects

which are expressly excepted in the enumeiation of subjects

assigned to the Provincial Legislature. I then turn to that enuni-

cration which is lound in section 92, and I find that sub-section

10 of the enumeration of those subjects in respect of which the

Legislature is given rights reads thus :

« Local Works and UndertakinKS other than fiuch as are of the loU

lowinj? clasHCH :

—

(a) Lines of ateam or other Phips, railways, caaals, telegraphs an^l

other works and undertakings connecting the Provinces, or extending

beyond the limits of the Province :

(b) Lines ot steamships between the Province and any British or

Foreign country

;

(c) Such wo. ':s as, although wholly sivr ^ e within the Piovince

are before or after their execution declared by tl e Parliament of Canada

to be for tlie general advantage of Canada or for the advantage of two

or more of the Provinces."

I thus find an express exception in section 92 from the sub-

jects within the Provincial legislative jurisdiction, of such works

as, although wholly situate within the Province, are, before or after

their execution, declared by the Parliament of Canada to be for

the general advantage of Canada or of two or more of the Pro-

vinces. I then read the British North America Act as enacting

expressly that works of that description are within the legislative

authority of the Parliament of Canada, and I argue that all I have

got to find is whether the Parliament of Canada has executed the

legislative authority with which it is clothed by sub-section " C",

namely, to declare this work to be for the general ac antage of

Canada, or for two or more of the Provinces. Finding that the

British North America Act has stated that tho works which are so

declared are within the exclusive legislative competence of the

Parliament which does so declare, I apprehend that all I have to

do is to show your lordships that Parliament has so declared,

and then the matter is drawn within the exclusive competency of

the Parliament so declaring. Now it may be argued with great

weight that it is an anomolous thing that of the two classes of legis-

latures between whom, by the British North America Act, the

subjects of legislation were being divided, one of the two should

have the power of arrogating to itself some of the subjects which

<i»
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were by that Act, in default of such arrogation, assigned to the

others. It might, perhaps, be argued that it would have been

prudent to clothe some joint or some impartial authority with the

power of deciding whether works should be withdrawn from one

Legislature and assigned to the other Legislature, in preference

to committing to one of the Legislatures the oower of aggrandiz-

ing itself at the expense of the others, but all such arguments

were suitable for debate when the Constitutional Act was being

passed ; what we who live under the Constitution hct.ve to do, and

what courts who gave to expound the Constitution have to do, is

to ascertain what the Constitution is, not what it ought to have

been ; and so I pass by those considerations.

Next, had the British North America Act provided that

any work which was for the general advantage of Canada

or for two or more of t^- Provinces, should be within the legisla-

tive jurisdiction of the Parliament of Canada, then the juris-

diction of that Parliament would, of course, have depended

upon the fact, so to speak—if a deduction from numerous

considerations of policy and expediency, perhaps, ought properly

to be called a fact— it would have depended upon that conclusion

at all eveits, if the Act had say^ after specifying certain works,

•' and all works which are for the general advantage of Canada or

for two or mort of the Provinces." The question would have arisen,

whatever way it was to be solved, who shall decide whether any

particular work is for the general advantage of Canada or two or

more of the Provinces ?—because, unless it be so, there is no

jurisdiction in the Parliament of Canada, and it is possible though

I think very doubtful, that upon such a frame of the Constitution

a question might have been raised for the judicial department of

the Constitution to decide; but as I said a moment ago, the ques-

tion in its nature 's hardly properly to be called one of fact

;

it is one of opinion, it is one of policy, and it would have

been a very extraordinary trial before a court to determme

whether any particular wo'k was for the general advantage of

Canada or of two or more Provinces of Canada. Animated pre-

sumably by that consideration—by the consideration of the diffi-

culties which might arise if any doubt existed as to whether the

work was or was not for the general advantage,—what the Imper-
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ial Parliament, in fact, did, was not to make the conclusion depend
upon the circumstance that the work was for the general advantage,

but to make it depend upon the declaration of the Parliament of

Canada that it was for the advantage. By the declaration of the

Parliament of Canada ti At a work is for the general advantage, the

jurisdiction is obtained, so that courts or any other tribunals have

naught to do with the question whether the work is or is not for

the general advantage ; if the Parliament of Canada choose to

declare, in the method in which Parliament speaks, namely, by Act,

that a work is for the general advantage, it is that declaration

which gives the jurisdiction ; it is not the fact, it is not the con-

clusion. The opinion therefore is entirely conclusive, and therefore

the test which is to be applied in any case is not whether the work
in question is one for the general advantage but whether the Parlia-

ment of Canada has declared it to be one for the general advantage.

This sovereign power may have been, and it may be abused. In

the very legislation which gives rise to this case, divers opinions

were expressed as to the propriety or impropriety of such legisla-

tion. A minority in Parliament deemed the Act an abusive use of

the power given to Parliament. Opinions may differ ; they did

differ. On the one hand it may be contended that it was the

spirit of the Constitution that works which, for some reason given

or probable, in the opinion of Parliament, at any rate, were for the

general advantage, should he so declared ; on the other hand it

may be contended and was contended, and the contention is em-
bodied in the Act, that Parliament had an absolute uncontrolla jle

power of declaring any work it pleased within the general advan-

tage, and that is the proposition • which we assert to-day as the

legal effect of the constitution, and the proposition which we assert

to have been acted upon by the Act of 1883, and the subsequent

Acts to which I am about to refer your lordships. In truth, as I

have said, the question itself by whatever tribunal, whether politi-

cal or judicial, it were to be solved, is one of opinion and of policy

open to a thousand arguments and not at all susceptible of demon-
stration, except in a few obvious cases, in a scientific sense. I

contend then that if Parliament choose to declare absolutely a

projected railway on the litde sand bank which faces Toronto Bay
a work for the general advantage of Canada ; if it choose to

r
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declare a railway from here to Hog's Bnck, a place on the Rideau

Canal, near the City, a work for the general advantage of Canada,,

its declaration is indisputable, and these works become, whatever

we think privately of them, works for the general advantage of

Canada within the meaning of the Constitution, by virtue of that

declaration. In the interpretation of our constitution, there is, I

think, a marked distinction as to the rules of interpretation from

those which obtain with reference to the greatest example of a

Federal Constitution which exists, that of the neighboring Re-

public. There, as your lordships know, the powers of Congress

are strictly enumerated, while the States have the whole residuum,

and there it has been la d down that the interpretation of State

Constitutions is to be liberal, with presumptions in their favor,

while the interpretation of the Constitution of the United States, of

the Congress, is to be of the reverse order. It must be establish-

ed, in the case of an Act of Congress, that the authority is within

the power ; it must be established, in the case of an Act of a State,

that the authority is beyond its power ; but that distinction, of

course, is not applicable here, or if applicable, it is applicable in a

reverse sense, because the residuum of power is here given to the

central instead of to the State authorities. That consideration

addc great weight to the analogies which may be drawn from the

ludgment of the judicial department of the United States upoti

the interpretation of the Constitution of the United States with

regard to the exercise of the incidental powers, the powers which

Congress exercises, not specifically enumerated, but in order to

carrv out and effectively to execute its enumerated powers, be-

cause notwithstanding that narrow scheme of interpretation, it will

be found that in the most debateable land which exists with refer-

ence to the exercise of powers by Congress, the courts, the general

current of authority is against the drawing into the domain of the

judicial tribunals of such matters. Take for instance the great

controversy with reference to internal improvements, not yet solved

Your lordships will find in one of the very latest writers who has

referred to that subject and who summarizes the condition of the

law upon it—I refer to Cooley's Principles of Constitutional Law,

at page ninety-four, a statement of the condition of the con-

troversy

—
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How far Congress, as an incident to powers exprest3ly granted, has

a right to appropriate money or public lands to what are called internal

improvements within the States, has been the subject of earnest discus-

sion, almost from the foundation of the government, and is even now

not authoritively determined. It is for the most part conced-

ed that such appropiations may be made for the improvement of the

navigable waters which constitute highways of foreign and inter-state

commerce, and the harbors which are important to such commerce,

and to build break-waters, light-houses, and piers ; but it is contended

by some that Congress may also assist in the making or improvement

ot highways, railroads and canals, existing or authorized under state

authority. To some extent such assistance has been given in money,

but to a much greater extent in lands, and the question of rigiit, like

that of protective duties, has always been treated as exclusively politi-

cal.

In Congress they might debate whether a particular internal

improvement was within the power of Congress or no, but the

judical department, if Congt ;3s decided that would do the work,

declined to consider the question whether Congress was right or

not. It was left with the political department ot the Government.

At page 148 and following pages of the same book are to be found

statements of the principles on which the courts declare Statutes

unconstitutional and void, as applied to the Constitutions of the

United States and of the several States, and at page 149 is perhaps

a somewhat valuable statement :

—

" So the principle that local affairs shall be managed iu local

districts and that these shal 1 choose their own local officers constitutes one

ot the chief exellenciea of our system of Government but in applying it

the difficulty is at once encountered of determining what are local

concerns and what general ; and it may perhaps be found in a given

case that the concerns that are set apart as local, if neglected or imper-

fectly performed, subject the whole state to embarrassment, so that

state intervention becomes necessary. And it is obvious that, whenever

a recognized principle of Free Government requires legislation for its

practical application and enforcement, the body that passes laws for the

purpose must determine, in its discretion, what are the needs of legisla-

tion, and what its proper limits. 1 he courts cannot take such principles

as abstract rules of law and give them practical force."

So again, in the other book, Judge Cooley's work on

Constitutional Limitations, in the fifth edition, at page 77, and at

pages 86 and at 153, your lordships will find passages which seem

€>
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to me to be not immaterial as argumentative expositions of the

principles which I have been endeavoring to present to your

lordships. At page 77

—

" Akin to this is the rule that* where the power is granted in gen-

eral terms the power ia to be construed as co-extensive with the terms,,

unless some clear restriction upon it is deducible (expressely or by

implication) from the context'. This rule has been so frequently

applied as a restraint upon legislative encroachment upon the grant of

power to the judiciary, that we shall content ourselves in this place with

a reference to the cases collected upon this subject and given in anothe,

chapter. Another rule ot construction is, that when the Constitntion

deSnes the circumstances under which a right may be exercised or a

penalty imposed, the specification is an implied prohibition against legis-

lative interference to add to the condition, or to extend the penalty to

other cases. On this ground it has been held by the Supreme C ourt of

Maryland, that where the Constitution defines the qualifications of an

officer, it is not in the power o( the Legislature to change or super add to

them, unless the power to do so is expressly or by necessary implication

conferred by the Constitution itself. Other cases recognizing the same

principle are referred to'in the note. The considerations thus far suggested

are such as have no regard to extrinsic circumstances, but are those by

the aid of which we seek to arrive at the* meaning of the Constitution

from an examination of the words employed. It is possible, however,

that after we shall have made use of all the lights which the instrument

itself affords, there may still be doubts to clear up and ambiguities to

explain, then and only then are we warranted in seeking elsewhere

for aid. We are not to import difficulties into a Constitution, by a

consideration ot extrinsic fact when none appear upon its face. If

however, a difficulty really exists, which an examination of every part

of the instrument does not enable us to remove, there are certain

extrinsic aids which may be resorted to, and which are more or less

satislactory in the light they afford. Among these aids is a contempla-

tion of the'object to be accomplished or the mischief designed to be

remedied or guarded against by the clause in which the ambiguity is met

with."

Then, at page 86 :

—

" We have elsewhere expressed the opinion that a statute cannot

be declared void on the ground solely that it is repugnant to a supposed

general intent or spirit which it is thought pervades, or lies concealed

in the Constitution, but wholly unexpressed, or because, in the opinion

of the Court, it violates fundamantal rights or principles, if it was passed

in the exerci e of a power which the Constitution; confers. Still less

will the injustice of a Constitutional provision authorize the courts to

disregard it, or indirectly to annul it by coustruing U way. It is quite
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possible that the people may, under the influence of temporary prejudice

or a miptaken view of public policy, incorporateprovisions in their char-
acter of Government, infrinf^ing upon the proper rights of individual

citizens or upon principles which ought ever to be regarded as sacred and
fundamental in Republican government; and it is also possible that
obnoxious classes may be unjustly disfranchised. The remedy for such
injustice must be found in the action of the people themselves
through an amendment of their work when better counsels prevail. Such
provisions, when free from doubt, must receive the same construction

as any other."

Then at page 153 :

—

"Besides the limitation of legislative authority to which we have
referred, others exist which do not seem to call for special remark. Some
of these are prescribed by Constitutions, but others spring from the very
nature of free government. The latter must depend for their enforce-
ment upon legislative wisdom, discretion and conscienc**. The Legis-
lature is to make laws for the public good, and not for the benefit of in-

dividuals. It has control of the public moneys and should provide for

disbursing them only for public purposes. Taxes should only be levied

for those purposes which properly constitute the public burden. But
-what is for the public good, and what are public purposes, and what
does properly constitute a publip burden, are questions which the Legis-
lature must decide upon its own judgment, and in respect to which it is

vested with a large discretion which cannot be controlled by the courts,
except, perhaps, where its action is clearly evasive, and where under pre-

tence of a lawful authority, it has assumed to exercise one that is un-
lawful. Where the pov/er which is exercised is legislative in its char-
acter the courts can endorse onlv those limitations which the Constitu-
tion imposes; not those implied restrictions which, resting in theory
only, the people have been satisfied to leave to the judgment, patriotism

and sense of justice of their representatives."

And also I would refer to page 210 of the same work. Now, I

apprehend that under the power which is conferred upon the Par-

liament of Canada, even if the exercise of that power were accom-
panied upon the face of the statute book by a reason assigned

which would indicate in the mind of the judicial tribunal a proba-

ble misconception of the range of the power, yet still the declaration

would govern. I put an extreme case. I am putting a case which
does not arise in the present instance, but I desire to state broadly
what I conceive to be the power of Parliament, and I say that if

your Lordships found that the declaration that the work was for the
general advantage of Canada, was accompanied by the expression

O
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of some one reason which your Lordships thought indicated that

Parliament misconceived the grounds upon which, under a true

interpretation of the Constitution, it ought so to declare, yet your

Lordships would be obliged to treat the declaration as valid and

final, and not construe the reason given as destroying the efficacy

of the declaration. For example, if it were said, by way of recital,

anterior to the declaration, that unity of administration and of

executive and legislative control over all railways of whatever sort

and description in all the Provinces of Canada was important, and

that recital were followed by a declaration that all the railways

were declared to be for the general advantage, I apprehend that

the declaration would be potent, even although (and it is unneces-

sary to discuss it at this moment) the reason were thought by the

court to be foreign to the grounds on which Parliament ought,

in its view, to have made such a declaration. Efficacy is to be

given to the declara'.ion, even under those extreme circumstances,

but of course, as I have said, that consideration does not here

arise. Now the power that is given of declaring all works for the

general advantage is, as to the character of the works, is as to the

circumstances of the works or projects, of the very widest possible

description. It applies not merely to projected enterprises, not

merely to things in contemplation, not merely to matters as yet

untouched by any legislative authority, free to be dealt with ac-

cording to the view of either legislature, a local or a general

legislature, according to its conception of the public good—not

merely to those, but it applies to works even after their execution.

A Provincial Legislature may itself build a railway, it may incor-

porate a company to build a railway which it does not itself build,

it may subsidize that corporation— it n.ay embarrass its finances,

it may burden its future in order that the railway may be built,

and built under its control, and yet, after all is done, the instant

it is completed, or ten years after it is finished, after its execution

at any time, while yet, perhaps, the Province may be laboring in

the effort to meet the obligations into which it has entered in

order to create this Provincial enterprise under its own control,

yet three words of the Parliament of Canada, declaring that

specific work to be for the general advantage, are potent to remove

it wholly from the jurisdiction of the Province and to place
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it within the control of the Dominion. The strength of the appar-

ent objections to be exercised at such a time and under such

circumstances of such a power, was, I presume the reason why

this clause was so particularly framed. I suppose the draftsman

thought that if it was simply said that the works might be declared

or the undertakings might be; declared by the Parliament o

Canada to be for the general advantage, it might be argued that

that could never apply to a case where a work had been done

under provincial authority, paid for by provincial money and

arranged for in that way, and so as to make it as wide as possible,

and to include all conceivable cases, you fmd " before or after

their execution." It is, one might say, a strong

thing to give power to declare, as to any particular

suggested work, a work say from Winnipeg to Portage la

Prairie within the Province of Manitoba, a project for the general

advantage of Canada and thus to wrest from tHe Provmce the

power of advancing it. But it might be said in answer to that

proposition that the declaration of the Parliament of Canada,

honestly given, as it would be assumed to be given, would be a

declaration which would of course result in the work bemg

promoted, as far as that Parliament could promote it, because it

is committed to the proposition that the work is one for the

general advantage. But much more than that is done ;
when the

work has been completed, when it is all there, notwithstanding

that, it can be taken out of the legislative control of the Province

and handed to the legislative control of the Dommion. Why?

For unity of administration. It is not for the execution of the

work that it is done, because the work is accomplished, the work

is there and in operation, and the only conceivable purpose fur

which after its execution, it should be so transferred is to provide

for unity of administration over all works under the control of the

Parliament of Canada. Then what are the consequences of such

a declaration when made? The work, as I have said, to which

the declaration applies, is taken out of section 92 and is brought

into section 91. Thenceforward no Provincial Legislature is

competent to deal with the matter any more than if that specific

work had been named in the British North America Act itself,

either expressly or by words which included it as a work within

9
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the legislative jurisdiction of the Parliament of Canada. The

powers, whatever they may have been, of the Province, are anni-

hilated from the day of that declaration. What the condition o

the work or project is at the time follows to be considered, and

different results will ensue according to that condition, but this

result is common to all, that from that day, as the matter stands

that day, the Pro/ince can do or say no more, and all that is to

be said or done must he said or done by the Parliament of the

Dominion. If then nothing has been done by the Province,

nothing can be done afterwards. If anything has been done,

what remains to be done must be done by the Parliament of the

Dominion. It may be suggested that under these provisions the

Local Legislature might still authorize the execution of the work.

I cannot conceive that that should be seriously suggested, because

the arguments against it appear to be overwhelming. I will state

them with the brevity which, under the circumstances, is proper.

First of all there is no concurrent jurisdiction in this department

under the Bntish North America Act. It is quice clear that with

whomsoever the jurisdiction is, it is exclusive at the time. The

Province has jurisdiction up to a point, ex /iypo//iesi—because the

railway is one within the limits of the Province, and, on the

assumptions on which I opened the case, omitting the general

arguments to which I refer, the railway is within the exclusive

legislative jurisdiction of the Province. The power of the

Dominion Parliament to act arises only upon its performing, either

at the same time or preliminarily, another act, namely, declaring

that that particular work is within the legislative jurisdiction of the

Parliament. In the case of the Grand Junction vs. Peterborough,

which ran the gauntlet of all the courts, that proposition was

stated, and I do not think it can be denied that unless the Parlia-

ment of Canada chooses to make the declaration which shall give

it authority to act, its action is as null with reference to anything

which only by virtue of that declaration shall come within its

jurisdiction as would be the action of a Province, after that

declaration had been made. Therefore up to the moment of the

declaration the Province has exclusive jurisdiction ;
from the

moment of the declaration the Dominion has exclusive authority,

and I may say generally, with reference to our Constitution, that
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the principle of concurrent jurisdiction is not the principle of the

Constitution. It is true there are one or two enumerated cases

in which concurrent powers are given, but the exceptions, as well

as the general language which gives the power to the Dominion and
to the Legislatures, all go to prove the general rule. Then, if it be
true that the jurisdiction is exclusive with the body with whom for

the time it rests, that is a conclusive argument against a Provincial

Legislature, after a declaration, having this jurisdiction to charter

or to authorize the execution of the work, for, pro tanto, that would
be a concurrent jurisdiction. Certainly the Parliament of Canada,
after having made the declaration, would have jurisdiction to

authorize the construction of the work ; and under the legislation

of the Local Legislature there would be another authorization,

and so you would find, pro tanto, a concurrent jurisdiction,

contrary to the spirit and the letter of the Act. Then it would be
ridiculous, no less that the Local Legislature should have power
to authorize a work or to create a corporation which it did not
control, which it could not control, which eo instanti that it

brought into existence, passed beyond its domain altogether-
passed a law which it could neither repeal nor amend, created a
power which it could not modify, increase or diminish. That is

a proposition which, I think, would require the very strongest

argument to show that it existed under any reasonable
constitution. Then the argument ab inconvenienti is of
the utmost force, because it is quite clear, on the hypo-
thesis that there would be a power to charter or authorize
the construction, that in the interval between two sessions of the
Parliament of Canada work might be done in a way, obligations

might be entered into after a fashion, which would be entirely

opposed to the views that Parliament might entertain as to the
method in which the work should be done and as to the obligations

which should be entered into for it. It is true that at 'the next
session of the Parliament of Canada it would have the 'power to
repeal, or modify the Act, but in the meantime'^engagemen^s con.
elusive and final in their character, commitments of the gravest
description, might have been made. Then lastly, such a construc-
tion is opposed to the specific language of the enactments by which
this declaration was made, as I shall endeavor to show when I
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reach that language. Therefore my contention isthat with reference

to such matters as remained in the character of projects, in respect

to which there has been no legislative action on the part of a

Provincial legislature before the Dominion Parliament has made
its declaration, eo instanti that the declaration has been made
such projects, projects of that character and embraced in that

definition, pass out of the domain of the Provincial legislature

altogether and become and remain exclusively, so long as that

declaration is on thp Statute book, within the power of the

Dominion Parliament. On the other hand, suppose, instead of a

clear sheet, that action has been taken—suppose that instead

of nothing having been done legislatively, something has been

done legislatively : suppose that a Provincial Legislature has acted

;

suppose it has incorporated a company, or granted authority to an

individual, or itself taken steps to construct a work, what happens

under those circumstances upon the making of the declaration ?

Why, by the making of the declaration the work becomes from

that moment a Dominion work. The authority which has been

given, to the extent to which it was not inconsistent with the laws

oi" Parliament, remains a valid authority, but it remains an authority

which the Local Legislature cannot any more touch than if it had

been originally enacted by the Parliament above them. It

remains an authority which is to be diminished, repealed or amend-

ed by the Dominion Legislature, which Legislature has exclusive

control of enterprises as well as of projected works. It is then as

if that Act was to be originally a Dominion Act, and by the

Dominion Parliament alone is repealable or amendable.

These are the views which I venture to submit to your lord-

ships as the true general views to be taken with reference to this

constitutional power of the Parliament of Canada and the efTeC"

of its acting under that power. Now there was, at a comparatively

early period after confederation, the exercise of the powers which

were confided to the two sets of legislatures, the Provincial and the

Central Legislatures. The making of railways led to the practical

consideration of what should be done in the event of a Dominion

and a Provincial railway touching or crossing, and action was

taken by both the legislative authorities. The Provinces

provided, with reference to their roads, regulations under which a
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Minister or a political autnority could control or regulate in the

public interest the mode of crossing, and the Parliament at Ottawa,

recognizing the power of the local Legislature to incorporate rail-

way companies within the Provinces, and to incorporate them for

objects which might involve the crossing of Dominion railways,

yet asserted, and the assertion has [been justified by several

decisions, its authority also to regulate and control the method of

crossing, as far as the interests ot which it was the guardian

were concerned, and in iSyy.by the Act 40,Vic, c. 45, the provisions

as to crossings, which had been placed upon the Dominion Statute

book by the Railway Act of 1868, were extended to the cases of

Provincial railways crossing lines which were under the legislative

jurisdiction of the Parliament of Canada.

Taschereau, J.—Is this one of those printed in the case ?

Mr. Blake—No. By this Art of 1877, the occasion having

arisen in the meantime, the provisions as to crossing were extend-

ed to the cases of provincial railways crossing Dominion lines, and

thus the Parliament of Canada assumed a limited power, not in-

terfering with the Provincial Railways ; otherwise a limited power,

a power as necessarily incidental to its power to charter Dominion

railways, of controlling crossings which otherwise might cut up

and destroy the Dominion railways. Now it is that legislative

action which has been from time to time carried forward and

which is to be found in Section 177 of the Railway Act of 1888

under which the present application to the Railway Committee is

being made. I was just stating to your lordships, that historically

the foundation of that legislation is in the Act of 1877 and it has

been carried on ever since. From 1877 there has thus been a

sort of double jurisdiction, the Provinces and the Dominion each

claiming the right to have a say in the cases in which Provincial

railways cross and are crossed by Dominion railways. It has been

suggested, indeed, that the existence of this clause, 177, has appli-

cation to the construction of the clauses 306 to 308, under which

we contend that the local legislation in question is void. The

suggestion derives any possible weight from the hypothesis that

without such a construction aS is argued, the clause 177 would have

nothing to operate upon ; but I at once remove that hypothesis

by pointing out to your lordships that the clauses upon which we

1
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rely as being a declaration of the Parliament of Canada making

this particular enterprise a Dominion enterprise, do by no means

have so extensive an operation as this argument would involve :

for those clauses 306 to 308, whether in their original form or in

the consolidation of 1886, or in the Act of 1888, give the character

of a Dominion work by the declaration of general advantage, not

to all railways which cross all Dominion railways, not to all rail-

ways which join all Dominion railways, but only to rll railways

which cross or join certain named Dominion lines, ten in

number, the Grand Trunk Railway, the Canadian Pacific

Railway, &c. Now there are many other Dominion railways

incorporated, and many constructed, and several of these

themselves do cross or join the named Dominion railways, but the

Act of 1883 which is re-enac'";d at section 306, does not,

any more than section 306, deal with those railways at all.

GwYNNE, J.—Section 306 in the present Statute ?

Mr. Blake.—Yes, my lord, and an example may be found

close to our own doors, in all probability. Without admitting

that it is the case, for the purposes of argument, I will assume that

there is no such connection between the Manitoba Southwestern

Colonization Railway and the Canadian Pacific Railway, by virtue

of the lease of that line to the Canadian Pacific Railway, as would

make it a part of the Canadian Pacific Railway in the sense in

which that term is mentioned in the Act, but it is a Dominion

railway, it was incorporated by' tne Dominion Parliament. Now

one of the objects which the Manitoba Commissioner of Railways

has in hand is to cross by his branch the Manitoba Southwestern

Colonizaiion Railway, as well as the Canadian Pacific Railway

itself ; but unless I could establish that the Manitoba Southwest-

ern Colonization Railway was the Canadian Pacific Railway, I

would be unable to argue that that object and purpose rendered

the Act of the Manitoba Legislature void, because I admit that a

Provinv,ial Legislature has still the right to incorporate a railway

which shall cross > . .Jon line, provided the Dominion railway

is not one of the t^
"" " -ys specifically mentioned in the Domin-

ion Act, and I give in this very case a proof that the Act of 1877,

to which I refer, and which now exists in section 177, properly

preserves its existence, has its proper v'^oUty and usefulness, and
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is entirely consistent with the argument addressed to your lord-

ships with i-eference to the crossing of the Canadian Pacifu Rail-

way or any other of the ten named railways. Then, having stated

so far the general principles which I conceive tc be applicable to

the case in hand, I desire to endeavor to apply them to the legis-

lation which is before your k dships. Our argument is that the

power of Parliament, conferred by the joint operation of sections

91 and 92 of the British North America Act, has been

exercised in relation to such an enterprise as that in respect 01

which the Railway Commissioner makes his applicatii-.T to the

Railway Committee—that it has been declared that that is a '.vork

for the general advantage of Canada, and that, by x^nsequcnce,

that work has passed, and passed long ago, out of the domain of

Provincial, and into the domain of Dominion legislative authority

;

and I am called upon to show when and how these results occur.

They occur in 1883 by the Act of that session, C. 24 being an

Act to amend the Consolidated Railway Act of 1879. The 6th

section of that Act reads thus :

—

" Whereas it is, in and by the British North America Act, 18G7,

among other things in effect enacted that the exclusive legislative auth-

ority of the Parliament of Canada extends 10 such local works and un-

dertakings as, although wholly situate within a Province, are, before

or after their execution, declared by the Parliament of Canada, to be

for the general advantage of Canada, or for the advantage of two or

more Provinces ; and whereas not only the main lines of the Intercolon-

ial Railway, the Grand Trunk Railway, the North Shore Railway, the

Northern Railway, the Hamilton North Western Railway, the Canada

Southern Railway, the Great Western Railway, the Credit Valley Rail-

way, the Ontario and Quebec Railway, and the Canadian Pacific Rail-

way, but also all branch lines or railways connecting with or crossing

them or any of them, are work' lud each of them is a work for the

general advantage of Canada; and w^iere." 1 for the b U'^r and more uni-

form government of all such works, and iVr the greater safety, conven-

ience and advantage of the public it is desirable that Parliament should

so declare ; therefore it is hereby declared that th'^ Sdid lines of railway

are works for the general advantage of Canada and each and every

branch of railway now or hereafter connecting with or crossing the said

lines of railway, or any of them, is a work for the general advantage of

Canada."

Now, your Lordships will observe that there is here a recital in

the fast place of the power of Parliament, and declared intention

L>*r
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to exercise that power, a reason ^ en after that declaration,
amongst other reasons, why in the c mion of Parliament it was
desirable to exercise i^, and afterwards an execution of it. The
preamble declares not merely that the railways named but also
all branch lines or railways connecting with or crossing them, are
works for the general advantage of Canada. Then it pro-
ceeds to declare, as a preamble still, that " for the better and
more uniform government of such works,"—that is, works for the
general advantage of Canada—" and for the greater safety, con-
venience and advantage of the public, it is desirable that Parlia-

ment she :ld so declare," and then it proceeds to make the decla-
ration. The second sub-section of that section uses language
which, I apprehend, in large measure would have been construed
judicially by your Lordships to have been th- effect o( the section
itself, but which is still not at all unimportant with reference to
the construction of the section :

—

"Nothing in this section contained shall be construed in any way
to affect, or render inoperativt the provisions of any act of a Local
Legislature heretofore passed, authorizing the construction and run-
ning of any such railway or branch line or any act amending the same,
but hereafter the same shall be subject to the legislative authority ot
the Parliament of Canada."

Thus your Lordships see that the Legislature was apprehen-
sive that in the absence of a specific provision to the contrary, the
language of the first sub-section of the 6th section wouM have
been so wide and potent as actually to annihilate existing charters
of Local Legislatures, as to sweep them out of the Statute book
and put them to one side altogether.

GwYNNE, J.—And voided their contracts ?

Mr. Blake.—I do rot say it would have done it, but I say

simply that there was that apprehension, and it was desired to

avoid that. I do not say it was done at all, because very pru-

dently and properly, the possibility of such a thing is averted by

this, but the circumstance that we find this here is a very strong

proof of the sweeping character of the definition of railways for

the general advantage of Canada as construed by the Legislature

at the time it made the declaration—" nothing in this section

contained shall be construed in any way to affect or render in-
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operative the provisions of any act of a Local Legislature hereto-

fore passed."

All we have to ask your Lordships is to determine that after

such a declaration has been made—not before it, but after such a

declaration—the Legislature of the Province has no longer any

authority to pass valid laws for the construction of a railway

coming within the definition. You find the Legislature say; ".g

that nothing in this section shall be construed to render inopera-

tive acts which were passed before it. We do not ask your

Lordships to do so, but we ask you to say that this legislation has

the effect of rendering inoperative such legislation passed sub-

sequently to the declaration itself. Then the third sub-section is

not immaterial either :

—

" Railway companies by this Act brought within the Legislative

a\ithority of Parliament shall have one year from the passing hereof,

within wljich to comply with the provisions of sub-aection 5, section

15 of the Consolidated Railway Act, 1879."

So that the Legislature contemplated, rightly or wrongly—

there have been observations made by one of the judges at any

rate that it was under a misconception—that the railways which

were brought by that Act within the sphere of the Dominion

authority, were bound to comply with the provisions of section 15

of the Consolidated Railway Act. I think that clause has refer-

ence to the increased height over the highest cars used—between

the top of the car and the bottom of the bridge or tunnel—for the

protection of brakesmen and others; the Act says they shall

have a year to comply with that, but except for that they would have

had to comply with it at once—they would have been in all respects

immediately brought within the law. I say that in 1883, Parliament

decided to use its declaratory power, and it did so by a general

definition of that characteristic of the work which, in its opinion,

made it a work for the general advantage of Canada. A certain

characteristic is given to us as the characteristic which, in the

opinion of the Parliament of Canada, makes any work in which

that characteristic is to be found a work for the general advantage.

What is that characteristic ? It is that the work shall be one

which shall connect with or cross any one of the ten named great

railways. That is the characteristic, and the question which we

r
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have to consider, if it was one of fact, indisputably would be that

—does the railway cross the Canadian Pacific Railway or one of

the ten named railways ? Of course it is settled by the case, be-

cause the question presented to your Lordships is—does the

railway in question cross the Canadian Pacific Railway ? If so it

falls within the characteristic : if so it is a branch line or railway

crossing or connecting with one of the ten named lines of railw-ay,

and being so, it has been declared so long ago as 1883, to be a

work for the general advantage of Canada ; being so declared,

ever. since that time it has been within the exclusive domain of

the legislative authority of Canada. Nor was it confined to

branches. That has been the subject of judicial authority and

is perfectly dear ; it is not branch lines of railways, it is branch

Hnes or railways, because it embraces not merely those that

touch, but those that cross. Of course it is a characteristic

of a branch to touch and not to cross, and I shall have

occasion to point out, when I refer to later sections, the language

is used with such changes as render impossible any such narrow

interpretation. Nor is it confined to executed works, because it

says " all works now or hereafter," and also because of the

exception which is contained in the 2nd sub-section, that excep-

tion which I have already read to your Lordships and which

speaks of acts authorizing the construction not being inoperative.

It v.as not necessary, therefore, that the work should be executed,

but if authorized by the Provincial Legislature, the charter

remained, while the work had to be prosecuted as a work under

Dominion authority. The efiect then is obvious that such work

became at once the subject of exclusive legislative authority, and

that is the design, that is the recital, these are the reasons. It

may be said that this is rather a wholesale operation, that the plan

which the Canadian Legislature used is not within the spirit of

the British North America Act, that it is difficult to conceive of

satisfactory reasons for such a wholesale assumption of what, but

for. that assumption, were and would have continued to be local

works, that any grounds which can be suggested are inadequate

grounds, in the opinion of counsel, that the results are unexpected

and also unfortunate. It may be said that uniformity and

centralization are dearly purchased at the expense of the loss of
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local initiation and independence, and that very small and very

trifling roads which could hardly have been within the conscious

cognizance of the promoters of the Railway Act would be, under

this law, and under this interpretation, and under this action of the

law, swept into the Dominion net. On the other hand, it may be

contended that the intimate physical relations of two railways

which join, and still more which cross one another, and the

probable intimate commercial relations of those two railways with

reference to traffic, demand, for the general good, unity of control

and give Federal importance to each. But all those contentions

are to be put aside as wholly irrelevant. They are not for this

tribunal, august through it be ; they are for that tribunal which is

authorized to make the declaration and amend or repeal the

declaration as it deems fit.

Having passed that law in the year 1883, in the year 1886 in

the Revised Railway Act of that year, it is re-enacted in

substance, and these are the sections which were in force at the

period of the attempt of the Legislature of Manitoba to deal with

this work.

Taschereau, J.—The Revised Statutes ?

Mr. Blake-Yes, the Revised Statutes, at section 121. It is the

last section of the whole Act. It just precedes the schedule. The

Act which was in force at the time when this action of the Legis-

lature took place, was the Act of 1886 : although 1 have asked

your lordship's attention to the Act of 1888, still this is the more

important Act of the two, and this is the law as it stood at the time

when the Legislature of Manitoba acted. Now that Statute, as I

say, in its last section, the 121st, consolidates and re-enacts the

legislation of 1883. With perhaps laudable prudence, the pre-

amble is revised out of existence, and your lordships find nothing

more than the declaration, but the declaration, as I have read it at

all events, in the first part of the sub-section is just the same as the

declaration of the earlier Act.
«

" The Intercolonial Railway, &c., are hereby declared to be works

for the general advantage of Canada, and each and every branch line or

railway now or hereafter connecting with or crossing the said lines of

railwaya,or any ofthem, is a work for the general advantage of Canada :

" 2. Every such railwayand branch lines shall hereafter be subject to

i
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the legislative authority of the ParliameL- of Canada; but the pro-

visions of any A ct of the Legislature of any Province of Canada passed

prior to the 25th day of May, 1833, relating to any such railway or branch

line, and in force at that date, shall remain in force so far as they are

consistent with any Act of the Parliament of Canada passed after that

date."

So your lordships find, in the first place, that the words

" every such railway and branch line shall hereafter be subject to

the legislative authority of the Parliament of Canada ; but the

provisions of any act of the Legislature of any province of Canada

passed prior to the 25th day of May, relating to any such railway

or branch lines, and in force at that Oate, shall remain in force,"

—after, and not before it. Then you find the intent of the

Legislature as to the time at which the line should be drawn

between the exercise of Provincial and of Federal authority sharp-

ly marked again, because you find the uate of the passage of the

Act of 1883 now desciibed as the date up to which provincial

legislation should be valid, and after which of course provincial

legislation should be void. The provisions in the Act of the

Legislature, passed prior to the 25th of May, 1883, relative to

any such railway or branch line, and in force at that date, shall

remain in force. If a statute was passed before that day and was

on that day in force, it is not touched by this law so far as to be

made invalid : it remains in force, so ^-'.r as is consistent with any

act of the Parliament of Canada passed after that date It there-

fore remains as a substratum upon which the Parliament of

Canada may build, but as a substratum which the Parlia-

ment of Canada may also destroy. That definition of time

carries with it the inevitable inference that the Legislature once

again reiterated its intention that after that date provincial legisla-

tion shall not have the effect which it declares up to that date it

has. It shall have no effect after that. It had a modified effect

before ; it remained in force so far as it was not inconsistent with

any act that the Ottawa Parliament might passs ; after that time

it had no force whatever. This is the law as it stood at the date

of the provincial legislation which is before your lordships. That

Act was passed on the 30th April, 1888, and it authorizes the

Railway Commissioner of Manitoba to construct named railways,

or described railways, and also, I think, to construct any others—
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but at any rate it is very wide in its provisions. Now it is quite

unnecessary to enter into a discussion of the characteristic of the

particular railway which forms the subject of the application,

because that is wisely settled for your lordships by the Railway

Committee itself, which did not propose, as I understand, to

remit, if it could have remitted, to this court any disputed ques-

tion of fact at all, but states the facts to your lordships and asks

you to apply the law with reference to those facts. The facts, as

stated, are that a railway known as the Portage Extension of the

Red River Valley Railway, from Winnipeg to Portage la Prairie,

both places within ihe Province of Manitoba, is being constructed,

and that the Railway Commissioner of Manitoba has made appli-

cation to the Railway Committee of the Privy Council for

approval of the place and mode of crossing. Then the question

which is asked your lordships is " whether the Statute of Manitoba,

in view of the provisions of tlie Railway Act, is valid and effectual

so as to confer authority on the Railway Commissioner to con-

struct such a railway crossing the Canadian Pacific Railway, the

Railway Committee first approving."

You are to assume, for the purposes of the case, that the

approval has been given, and if given whether the author-

ity would exist in the Railway Commissioner ; so the simple

question is whether the Railway Commissioner has authority to

construct a railway such as this mentioned, crossing the Canadian

Pacific Railway. Now do I not show that that characteristic

which, as I have said, is the characteristic given by the Act of

1883, repeated in the Act of 1886, exists with reference to this

railway ? Is it not a railway crossing one of the main lines of

the ten named lines of railway ? It is unquestionably. If it be,

is it not within the meaning of the declaration which says that

any railway or branch line crossing any of these lines is a work for

the general advantage of Canada ? Was not that declaration made

many years before this Act was passed ? Was it not repeated by

the legislature two years before this Act was passed ? Did not the

legislature point out in the plainest terms, having authority, that

its intent was, disturbing as little as was necessary, consistently with

Dominion policy and antecedent legislation, to draw the line

there and from that time forth to take away from the Provinces
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altogether tlie power of action with reference to the classes of

railways which fell within the characteristic, and if so, can any

other answer be given to the question which is before your lord-

ships than this, diat the Railway Commissioner has not authority,

by virtue of that Statute, to construct such a railway as is described

crossing the Canadian Pacific Railway, because any such railway is

within the declaration of the Statute of 1883 and the declaration

of 1886.

Now some 23 days after the passing of that Act, of Manitoba,

was passed the last Statute with reference to which I shall have to

trouble your lordships, namely the Dominion Act of 188S. Sec-

tions 306 to 308 are those which relate to this matter. Section

306 is a repetition, I think, totidem verbis, of the 121st section of

the Act of 1886. I do not observe that there is any literal change

in that. Section 307 is a repetition totidem verbis of the 2nd sub-

section of that section which provides that thereafter such railways

and branch lines shall be subject to the legislative authority of the

Parliament of Canada. But then there is section 308 which

throws, to my mind, a striking light upon the intentions and object

of Parliament and indicates with arrant clearness the construction

and operation of the preceding sections. Section 308 is in these

words :

—

" The Governor General, may at any time and fr m time to time,

by proclamation or proclamations, confirm any one or more of the Acts

of the Legislature of any Province of Canada, passed before the passing

of this Act, relating to any raihvay which, by any Act of tlie Parlia-

ment of Canada has been declared to be a work for the general advantage

of Canada, and from and after the date of any snch proclamation the

Act or Acts thereby declared to be confirmed shall be confirmed, ratified

and made as valid and effectual as if the same had been duly enacted by

the Parliament of Canada. All acts, matters and things which have

been or may hereafter be done under an}' Act which may be so con-

firmed by proclamation and which might lawfully have been done if

such act or acts which shall be so confirmed by procIan)ation had been

within the competence of the respective legislatures by which the same

were adopted, shall be ratified and confirmed and made as good and

valid as if such Act or Acts had at the several djites at which the same

purport respectively to have come into force, been enacted by the

Parliament of Canada."

Now your lordships see that up to this time no provisions of

.r
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this description had been introduced in connection with the pos-

sible difficulties and complications which might arise from these

declaratory Acts of the Parliament of Canada. Up to this time

the Parliament had thought the possible cases of difficulty

adequately provided for by the provisions which affirmed the con-

tinued validity, subject to modificationof the Parliament of Canada,

of pre-existing Railway Act, and which in effect voided altogether

provincial railway acts passed after the date of declaration. But

here, although several years had elapsed between 1883 and 1886,

no further provision is made. The Legislature, then revising the

Railway Act, had of course to alter the language so as to produce

the same efTect that was produced by the Act of 1883, and so in-

stead of saying hereafter, they said after the 25th May, 1883, to

produce the same effect. They just make the alteration to make

the new law say what the old law had said. They do not then

propose to assign to the Executive a means of validating

or confirming legislation passed after the 25th May 1883,

it remains void. There is nothing done—there is nothing

by which it can be confirmed ; but here and now, dealing for the

third time with the subject, dealing with it two years after it had

been dealt with in the Revised Slatutes, they in the ii r^' place

re-enact and then they introduce this new provision, and iiis new

provision is obviously referable to this very circumstance which

appears more or less upon the Statute book.

Taschereau, J.—The words " passed before the passing of

this Act " are in the section.

Mr. Blake—Certainly, my lord. I say then that these words

and this class, unless we are to shut our eyes absolutely to what

is plainly before us, are obviously referable to a new complication,

to a new situation—to that situation ,
which, I will not say has

culminated, but which has resulted so far in the proceed-

ings now before your lordships. On the Statute book of

the same session is to be found evidence that the action which

had been up to that time taken with reference to a particular

section of the contract of the Canadian Pacific Railway had

been reconsidered by Parliament. Your lordships are aware that

Parliament had restrained itself by contract with the Canadian

1
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which should run in a certain direction or within a certain distance
of the Provincial boundary, and dealing as far as they could with
Pacific Railway Company from authorizing any railway enterprises
reference to existing Provinces and with recognition of existing

provincial rights, they had gone also as far as they could with
reference to those territories which were outside the limits of any
Province and as to which they had, or assumed they had,
absolute and unlimited rights, because they incorporated a pro-
vision that as to any such territories a constitutional provision
should be inserted in the Acts which gave them provincial rights,

continuing the absolute prohibition for the remainder of the period
of twenty years. It is notorious that disputes took place as to the
effect of this contract, as to the actual and the implied obligations
of the Government and of the Parliament of Canada towards the
Canadian Pacific Railway Company under it with reference to
the Province of Manitoba. It is notorious that for many years that
Province had been asserting its right under the Constitution, not
interfered with nor capable of being interfered with by any Act or
contract of the" Parliament of Canada, to charter Provincial rail-

ways which should run in the specified direction and enter the
prohibited territory of fifteen miles. It is notorious that agitation

and discontent had ensued upon the repeated disallowance of those
Acts by the Executive of Canada, and that the executive action of
the Government of Canada had been ratified and confirmed by the
Parliament of Canada. All these disputes culminated last session
in an arrangement which is upon the Statute book whereby the
clause in question was erased from the contract with the Canadian
Pacific Railway Company for certain considerations which the
Government, with the assent of Parliament, agreed to give in the
shape of a guarantee

; and therefore all the obligations of the
Parliament of Canada and of the Executive of Canada, whether
actually expressed or implied, whether more or less extensive, were
entirely blotted out and the Canadian Pacific Railway Company had
no longer any special, or specific, or particular right to call for
intervention or inaction on the part of the Parliament of Canada
by virtue of its contract.

Strong J.—Or the Executive of Canada ?

Mr. Blake—Yes, either executive or legislative. That is.
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all blotted out. The Company has no legal and no moral right to

come forward and say it is to be considered in any other position

than any other individual or corporation on the face of the land

with reference to this matter any more. While, then, all difficulties

and complications resulting from any expressed or implied con-

tract were thus got rid of, it remained to be considered by prudent

men whether the aspirations of the Province of Manitoba could

effectively be gratified, consistently with the voluntary action of

the Parliament of Canada as appearing upon its Statute

book. For at any rate it might be that there were other obstacles

to the creation by local authority of such a railway or such railways

as the Province of Manitoba desired to create, and was just at

that time authorizing. Such obstacles there were, and they are

to be found in the Act of 1883, and in the Act of 1886 and they

were obviously present to the mind of the Parliament of

Canada, when in the thick of these negotiations and

when these settlements had been arrived at, that Parlia-

ment was engaged in re-enacting those very obstructive pro-

visions. There you find that while, with one hand, the Parliament

of Canada was removing, at the instance of the people of Maintoba,

the particular obstruction and difificulty by way of a contract or

obligation which had up to that time been thought sufificient to thwart

the natural and earnest desires of that Province to exercise its

constitutional rights, you find that with the other hand Parlia-

ment was re-enacting a clause which, as I think I have

demonstrated to your lordships, would unless some further action

were taken, render such local legislation inoperative and void. Now,

different methods obviously appear to avoid that difificulty. The

Parliament of Canada might have said " we will reconsider the

policy of 1883 and the policy of 1886, which has nothing to do

with the Canadian Pacific Railway Company by contract, which

deals with the Canadian Pacific Railway just as it deals with the

Grand Trunk Railway, the Hamilton and Northwestern and these

others, upon considerations of general good and advantage—we

will re-consider that policy, we will repeal that Act or we will

amend or modify the Act. We will declare it shall continue no

longer—that it shall no longer apply to railways chartered by the

Province of Manitoba crossing the Canadian Pacific Railway, in

f
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order that we may carry out the desires of the people." Of course
the court will see, there would have been obvious difficulties in the
way of administering larger local rights to one Province than was
given to others."

Taschereau,
J.-Why? What was the necessity of saying

that the Grand Trunk Railway and the Canadian Pacific Railway
should be for the general advantage of Canada ?

Mr. Blake— I do not think there was any necessity with
reference to some of these railways-or perhaps with reference to
any of them. I am not sufficiently cognizant with the subject to
know whether all of them had theretofore been declared Dominion
railways, but the intention obviously was to point out these par-
ticular railways with reference to which these consequences were
to fall, that is all. Of course the Grand Trunk Railway was
already a work for the general advantage of Canada, and so was
the Canadian Pacific Railway, and perhaps all of them.

Taschereau J.—Without any declaration ?

Mr. Blake.—Yes.

Strong, J.—I see among them the Canada Southern, a rail-
way which was incorporated by the Province of Ontario.

Mr. Blake.—Yes my lord, it was declared a work for the
general advantage of Canada by specific enactment. The object
was to name certain railways with respect to which the crossin- or
joining them shall make the W(,rk, which does so cross or join, a
work for the general advantage of Canada.

Taschereau J.-It is one way of doing it : I do not see any
objection to it.

Mr. Blake.—Yes, it is one way of doing it. As I was say-
ing, the Legislature does not always adopt the most direct way.
Parliament, in making this arrangement, might have said "now
we perceive that we have got to consider, irrespective altogether of
the Canadian Pacific Railway's specific interest and rights which
we have got rid of, the effect of existing legislation on the Statute
Book with which we can deal as we please and in respect of which
no individual or company has the right to affirm that there is any
contract." It was very like putting on the Statute Book their
motives of policy.

3
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Tascherkau,
J.— I see the lu'ercolonial Railway is the

first that is mentioned in the section.

Mr. Blakk.—Yes, it was just in order to define clearly what

the branches or other lines of railway were that were brought in.

They might have said that, but they did not choose to say so.

They had the subject brouglu to their attention necessarily,

because you have got clause 308 here and clause 308 is a remedy.

My learned friends may say that it is a very imperfect remedy

—

that it is a remedy not adapted to the occasion.

Ritchie, C. J.— It legalizes their acts.

Strong, J.—It was only potential ..uthority to their own, the

Dominion Executive.

Mr. Blake.—I am not disposed to quarrel with their con-

tention thnt it is a disappointment of the expectations of Manitoba

—that i' is a very different thing from repealing the Acts of 1883

and 1886.

Strong, J.—The doubtful constitutional validity of that

clause ? In a judgment I prepared some time ago I had occasion

to note that point.

Mr. Blake.—I use it only for the purpose for which it is

potent. I use it as expounding sections 306 and 308. I say it

expounds them because it points out clearly what the Parliament

of Canada thought, with this whole question before it, was being

done—what it determined was the legal situation and would be the

legal result unless something more would be done, and the thing

more which it decided to do, Vindicates that Parliament was of the

opinion that but for some action, the Act in question, which is now
before your lordships, would have been in operative if it involved a

crossing of the Canadian Pacific Railway and it indicates

the proposition that Parliament was determined not, save

to a very limited extent, to interfere with that general policy

which it had enacted in 1883 and re-enacted in 1886, and which

was re-enacted in the two preceding clauses. It does depart from

that policy, but the extent to which it departs from it was the re-

affirmation in the strongest way of that part of the policy which it

did not choose to depart from. Now what does it say ? Does it

say notwithstanding these clauses a work which crosses the Cana-

C
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dian Pacific Railway or any one of the named railways of the
Province of Manitoba shall be good ? No. Does it say it shall

be bad ? Yes. Why ? Because it says in order to the validity of
such an Act, the Dominion Executive must interfere. It says if

an Act of the Legislature of a Province, relating to any railway, is

passed at any time before the passing of this Act—the new period
—the Governor-General may confirm ' Witho- t such confirma-
tion, therefore, it would be void.

Strong, J.—That is, the Governcr-C .ineral may -onfirm an
Act which at its inception was a nullity ?

Mr. Blake.—Yes, my Lord, that is the point ; vhcther that

is constitutional or not, the Dominion Parliament intended that

such Acts should be confirmed—" may confirm any one or more
of the Acts of the Legislature of any Province of Canada passed
before the passing of this Act, relating to any railway which by
any Act of the Parliament of Canada has been dec.ared to be a
work for the general advantage of Canada, and from and after the

date of any such proclamation, the Act or Acts thereby declarec

to be confirmed shall be confirmed, ratified and made as valid and
effectual as if the same had been duly enacted by the Parliament

of Canada."

GvirvNNE,
J.—Then they would have to be administered by

the Parliament of Canada ?

Mr. Blake.— I think it is quite possible. I think that would
involve a very great difificulty in the application of such an Order-

in-Council from its jjeneral terms.

GwvNNE, J.—An Act may operate as a Dominion Act and

leave a work under the administration of the Dominion.

Mr. Blake.—I suppose so, and that is my contention. " All

Acts, matters and things, which have been or may hereafter be
done under any Act which may be so confirmed by proclamation

and which might lawfully have been done, if such Act or Acts

which shall be so confirmed by proclamation, had been within the

competence of the respective Legislatures." There again, pointing

out that they were beyond the competence.

Strong, J.—T understand the meaning is that the Dominion
Executive may, by proclamation, confirm a Provincial Statute so
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as to give it actual vitality and give effect to it aS if it had been

intra vires.

GwYNNE, J.—Or rather 'make a Provincial Statute a

Dominion Act by proclamation.

Ritchie, C. J.—If I understand it, it does this, it appears to

me—it undertakes to make an Act of the Provincial Legislature,

which is entirely void without any legislative act at all, be valid

law by virtue of a proclamation.

Mr. Blake.—Yes, my Lord.

Ritchie, C J.—If that is not legislating, I do not know
what it is.

Mr. Blake.— It is legislating with a vengeance, I should

say, but does not that prove clearly what the meaning of such

a law was when such a sweeping root-and-branch operation as this

was deemed necessary by the Legislature in order to meet an

exigency ?

Strong, J.—The object of course, referring to the 308th

section, was to show that the Legislature itself supposed that was
the construction, uhich you are now contending for, of the 307th

and preceding sections of the Revised Statutes.

Mr. Blake.—Yes, my Lord.

Gwvnne, J.—And if the Act had been passed before May,
1883, that would have been sufficient ?

Mr. Blake.—Your Lordship sees that the power has not

been exercised : there has been no such proclamation.

Gwvnne, J.—I want to look at the meaning of the Act.

Mr. Blake.—I confess, myself, not to have entered into the
speculative consideration of what the ijrecise effect of the procla.

mation would be if issued, I thought it was enough now to say
that there being no such proclamation issued, the Act has no
validity drawn from section 308, but that section 308 demonstrates
the intention, and therefore the recognized Parliamentary con
struction of sections 306 and 307, is that the Act is void save for

such vitality, whatevei it may be, as may be accorded to it by the
use of section 308. My learned friends may say that this is not
what Manitoba wants or expected, that what Manitoba wants is to
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be restored to the full exercise of its Provincial rights as before
the Act of 1883.

Ritchie, C. J.—It wants to get rid of the declaration.

Mr. Br.AKE.—If it wants that, it wants it by such an opera-
tion as your Lordship has described-by an operation which shall
get rid of that declaration, either with reference to chat Province
"tself, on the assumption that some special policy is appropriate
and necessary for that Province which is inappropriate for the
other I rovmces, or by a declaration which restores to all the Pro-
vmces the provincial right which that declaration has taken away
from all the Provinces. They may say that is what thev wanted,
but the question is not what they wanted, but what they got, and
what they got was simply the power to obtain validation of their
Irovincial Act by means of this proclamation. The question
whether they ought to have more is not for the court. The ques-
tion whether they ought to have more is not for the Parliament
which passed the Acts of 1883, 1886 and 1888, which thought
the section 308 was adequate to meet the case, and which will'^no
aoubt be called upon to consider whether that conclu..jn at which
they arrived is correct, or whether any further measure of policy
IS desirable in the present contingency.

I say then that it is clear that the Parliament which passed
that clause 308, twenty three days after the Manitoba Act in ques-
tion had become the law of the land, with the controversy before if,

with the settlement before it, having passed measures at a large
charge to the public to remedy the difficulty so far as the interests
of the Canadian Pacific Railway were concerned—that the Parlia-
ment which so did has declared in the clearest way by that, by
what it did and by what it abstained from doing, both by the pro-
visions which it did make and by the absence of other provisions,
the extent to which it was determined to depart from the Act of 1883
in the interest of the Province of Manitoba, and that extent was,
whether too much or too little, to permit the validation by the
action of the Dominion Executive of the local Acts which they
might pass.

These are the observations which it appears to me to be im-
portant to place before your Lordships at the opening of the case.
I have not troubled your Lordships, in my part of the argument,
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with references to certain Provincial authorities, of Provincial

courts, which have construed more or less the Act of 1883. My
learned friend who is with me has undertaken, ii' addition to the

other branches of the argument upon which he will enlarge, to fur-

nish your Lordships with comments upon those authorities. Upon

the whole I venture to ask your lordships, with a great degree of

confidence, to declare that the Parliament of Canada has, years

ago, efficiently exercised its declaratory and sovereign povvei with

reference to railway works by the declaration that a work cross-

ing the Canadain Pacific Railway is a work for the general

advantage, that by that declaration any such work has been

removed from the Provincial and assumed to be within the

Dominion cognizance, that this work before your lordships is

specifically such a work, and therefore that no other conclusion

can be reached than that the Provincial Legislature was utterly

incompetent to authorize the construction of such a work. It

follows that the answer to the question whether the Act was valid

and effectual so as to confer authority on the Railway Commis-

sioner of Manitoba to construct such a railway must be in the

negative.

Mr. Robinson—I rise to speak in support of the argument

against the constitutionality of this Act but I have no idea that I

can add any argument substantially new to those which have been

advanced, by my learned friend, before the court, and I certainly

do not imagine for a moment that I can state those arguments

with greater force or with equal force, and I propose therefore to

confine my remarks to a few observations. In the first place I

think this is a case which, although of very great importance, is not

one which, after the general considerations affecting it have been

once stated to the court, can with advantage be very elaborately

argued It does not divide iiself into branches or divisions of

any kind and in reality the substance of the argument against this

Statute depends on three or four short sections to be found in our

Railvvay Act and in the British North America Act. There are no

decisions w hich can be said to be at all decisions bearing directly,

or in point, on this question and there are "eally no principles to

be brought to your lordships' attention which are to be applied

to the construction of the British North America Act, with which
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your lordships are not already abundantly tamilar and which have
not been stated over and over again in arguments of this descrip-

tion. There is another disadvantage and another reason why
I think ourargumentshouldnot be prolonged now. It is that we are

not aware upon what grounds my learned friends on the other side

propose to support the constitutionality of this Statute exactly.

The arguments by v/hich it may be opposed are, in our view, very

plain and very obvious, and they have been stated by my
learned friend. How, on the other hand, my learned friends

propose to support the constitutionality of this Statute,

which I suppose is the only question before your lordships, I have
not yet heard. I agree with my learned friend in what he said in

his opening remarks, that it is not open to us to discuss here

directly, or make a substantial branch of our argument, the

question whether the Provinces, under the constitution, were
intended to have and have the power to incorporate railways.

Your lordships arc perfectly well aware that in a case in this court,

the Grand Junction Railway vs. Peterborough, to be found in

eight Supreme Court Reports, pages ii8 and 119,' his lordship.

Justice Gwynne, has pointed out the very doubtful and obscure

character of that section, and your lordships are also aware that it

has been a question mooted and one upon which differences

of opinion have existed as to whether the intention of Parlia-

ment was to confer upon the Provinces,power to construct railways

;

but I do not think that can have any direct bearing upon this

argument more than this—that if it be said, as has been said

before, not here but in another place, that this Act of 1883 was a

usurpation on the plain powers of the Provinces, was practically,

as was said in stronger language, an outrage on the (Constitution,

it is not a usurpation on any plain language of the Constitution

—

it is practically affecting a right which at the most was a

doubtful right and which, if a right which cannot be

questioned now, is not open to question because of the

long continued course of legislation which has been adopted by

the different Provinces and which has been practically affirmed

and confirmed by the Dominion Parliament. No one can deny,

whatever may be the intention and effect of the British North

America Act, that the Provinces have acted on a broad construe-
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tion, and the Dominion has so far confirmed that construction as

to recognize various railways incorporated by the Provincial legis-

latures, and so practically to concur in that ; and while we all

know that no legislature can give to itself jurisdiction which the

Constitution has not bestowed upon it, by asserting it and acting

on it, we all know equally well that in doubtful matters and in

doubtful questions arising under the Constitution, the construc-

tion which the different powers acting under the Constitution have

to put upon it, is a matter which is always fair to bring before the

court and one to which the court should give great weight.

Therefore we cannot use in this case, nor do we desire to use, any

other view than simply to show that the right which is said

to be such a very plain one on the part of the different Provin::es,

is by no means so plain as anyone would be led to imagine by

the constant course of practice. I do no think either that the ques-

tion whether this particular road is the Canadian Pacific Railway

or not is a question which is open for discussion here. As I un

derstand the statement of the case which the Railway Committee

of the Privy Council has submitted to this court, and on which

they ask advice, it is practically assumed by the questions before

your lordships to be the Canadian Pacific Railway. It would be

a question of fact afterwards if any doubt existed about it—the

Railway Committee having been advised by your lordshi])s

whether the Provinces had power to incorporate a railway to cross

the Canadian Pacific Railway, whether this was such a railway or

not—in other words, whether it did cross the Canadian Pacific

Railway proper or not. But the Railway Committee have assum-

ed that in this case. That seems to be very plain from their

words. Now, if the constitutionality of this Act is to be asserted,

it is difficult for us to conjecture on what grounds my learned

friends will rest their arguments in favor of it. Certainly the

words of the Statute are perfectly plain. Certainly it is equally

plain that we are not here now in a position to question either the

policy or the expediency of that Statute. There is, however, one

principle which I may bring to your lordships attention and which

I happen to have found in an American case perhaps more clear-

ly and plainly asserted than I have seen it elsewhere, and that is

the principle on which our Constitution is to be construed as

C
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opposed to the construction of the Constitution of the United

States. Your lordships are all of course, familiar with the very

elementary difference between that Constitution and ours—that

here the reserve powers are with the Dominion Parliament

;

that in the United States they are with the different States, The
result of that arrangement of their Constitution has been touched

upon in the case of Weister & Hade, which I find reported in 52

Pennsylvania State Reports, page 477. The learned judge giving

the judgment in this case, cites from an earlier Pennsylvania case.

Quoting from the judgment of Chief Justice Black, Common-
wealth and 5 Harrison, he says :

—

"It is to be remembered that the rule of interpretation for the Stat-

Constitution differs totally from that which is applicable to the Constie

tution of the United States The latter must be as strict construction ;

the former a liberal one. Congress can pass no laws but those which
the Constitution authorizes, either expressly or clear implication, wliile

the Assembly has jurisdiction of all subjects on which its legislation is

not prohibited. The powers not granted to the Union are witheld, but

the state retains every attribute of sovereignity which is not taken

away."

That principle, of course, applies—that is to say, the strict

construction in this case is to be given to the Provincial powerS)

the liberal construction is to be given to the Dominion powers
;

because here, differing from the Constitution there, the reserve

powers rest with the Dominion. In other words, the Dominion

has all powers not expressly given to the provinces, differing in

that essential particular from the American Constitution, so that

if there should be any necessity to call for a liberal construction

of the power here given to the Dominion Parliament, we find it

in this principle, applying that principle to the construction of our

own Constitution. We find in that same case, as strongly and I

think as clearly put as it can be put, the principle upon which this

Court has always acted, and the principle on which, I understand,

all courts in this country and the United Spates have acted when

they are asked to consider, not the strict legality or constitutional-

ity in the sense of being permitted by the Constitution, but when

they are asked to consider its justice, its expediency or its policy.

I find in speaking of a question of that sort, it is said in the same

case :

—
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" 2nd,—If there be the least possibility that making the gift will be

promotive in any degree of the public welfare, it becomes a question of

policy, and not of natural justice; and the determination of the Legis-

lature is conclusive."

In another place it is said that

"It is not for the judiciary or executive department to inquire

whether the Legislature has violated the genius of the Government, or

the general principles of liberty and the rights of man, or whethei acts

are wise and expedient or not, but only whether it has transcended

the limits prescribed for it by the Constitution. By these alone is the

power of that body bounded; that is the touchstone by which all its

acts are to be tested ; there is no other. It would be a violation of first

principles, as well as their oaths of office, for the courts to enact any

other standard."

I venture to call the attention of this Court to those few

sentences, not because there is anything in them that is new, but

because they state, perhaps more clearly and tersely than is usual,

what has often been said in this Court, not by way of argument,

but by way of citation for the assistance and aid of the court.

We have heard it often said that those who frame constitutions

—

I myself have heard it stated in this Court—that those who are

concerned in making acts of Parliament are perhaps the best

judges of what is meant by them ; but I happened to find the

other day, looking for a totally different subject, a remark by one

of the Lord Justices which I bring to your lordship's attention, not

because it has a direct bearing on this case, but because I have

heard that view urged with regard to doubtful questions in the

Statutes, and I have heard it said that those by whom Acts of

Parliament are framed are probably the best able to judge. In

5 Chancery Appeals, page 737, I find this remark made by

the learned Judge before whom the question of the contruction of

a document which he himself had framed was brought :

—

" I have taken some considerable time to consider this question.

I have felt that I might be misled by knowing what I, as the draftsman

in my early professional life of more than one o( these deeds, knew to be

the intention of the draftsman—at least my intention as draftsman ; but,

on the fullest consideration, I cannot bring myself in the result to en-

tertain any doubt that that intention is sufficiently and clearly express-

ed and that it is in accordance with the truth and honesty of the case."

I merely refer to that for the reason that we have in the

i
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debates of 1883 a very full discussion of the object and purposes,

the advantages and disadvantages, the reasons for the passing and

the objections to passing this Statute. We are not allowed to

refer to them for the very same reason that the learned judge gives

there.

Taschereau, J.—Lord Campbell, speaking on that very point

of Lord Nottingham, said that he was the least qualified to con-

strue it, being the author of an Act and considering more what he

privately intended than the meaning which he had expressed.

Mr. Robinson—I made a note of that, because it is a later

case.

*'w

Ottawa, Thursday, Nov. 22nd, 1888.

Mr. Robinson resumed his argument. He said:—I said yester-

day that there were no cases that I could say were directly in

point as decisions upon the question involved here, but there is

this fact, there are a number of cases in our own courts where

this question concerning the .Statute, the validity of which is now to

be disputed, as we understand, by my learned friends on the other

side, has been fought in various courts and there has never been

even a question of its constitutionality. If its sweeping effect is

referred to by my learned friends as not being intended, we find

a very distinct declaration by one of the learned judges in his deci-

sion, attributing to it that effect and saying that that was very clearly

the intention of the Statute. I refer to the case ot Clegg 71s. the

Grand Trunk Railway Company, 10 Ont., 708. The late Sir

Matthew Cameron, giving judgment, said in repudiating the narrow

construction which had been attempted to be put on this section

306 by confining its application to branch railways :

—

"It is true this liberal construction will put under Dominion con-

trol the whole, or nearly the whole, of the railway system of this Pro-

vince. But it appears that was the intention of the enactment to be

gathered directly from the language used. If this be so, the Midland

Railway is removed from the jurisdiction of the Ontario Legislature and

from the operations of past or prospective legislation in relation thereto

by the Legislature."

It is therefore clear that it was the intention, according to

that learned judge, that the Statutes should have that sweeping
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effect—that that was the intention derived from its language.

There are other cases in our own courts where the effect of that

section has been considered, but I do npt think they have any

direct bearing on this case for this reason—they are all cases (his

lordship Justice Patterson may remember some of them) in which

the railways had been constructed, or rather incorporated prior to

1883, and then the question was to what extent and in what way

did this legisl"'\'"< of 1SS3 arfect them. They of course have no

direct bearing, . ise where the question is what is the effect

of legislation au- che Act of 1883, just as I have said in none of

them do you find that legislation on the part of the Dominion

Parliament was questioned. Those are recent cases in our courts

—Darling and the Midland Railway Company, 1 1 Practice Re-

ports, 32 ; Barbeau and the St. Catherines and Niagara Railway

Company, 15 Ontario Reports 583, and in the same volume

another report on the same case on a subsequent application, page

586 ; Bowen and the Canada Southern Railway Company, 14

Appeal Reports, t. There is also the case of Monkhouse and

the Grand Trunk Railway, 8 Appeal Reports Ontario, also to be

found in 3 Cartwright, 809 ; the Credit Valley Railroad against

the Great Western Railway 25 Grant, 507, and the case of Dow
and Black, i Pugsley, with which your lordships are familiar, also

to be found in i Cartwright, and in the law reports, appeal cases,

272. It is also to be remarked that the Dominion Legislature '

".

one case at least has legislated directly upon the construction

which we now put upon the Statute. I do not mean to say that

I attribute very great weight to that. We all know that no legis-

lature can give to itself jurisdiction by its own legislation : that is

to say, where there is another authority from which its jurisdic-

tion is derived, and where the courts have power to decide upon
its jurisdiction, it cannot give itself jurisdiction by any Statute that

it may pass. It is said in the case of Parsons vs. the Citizens'

Insurance Company, in giving judgement, referring to an Act of

the Dominion Parliament which was passed upon an assumption

of the construction which their lordships there thought proper to

put upon the Statute in question

—

*/ The declarations of the Dominion Parliament are not ofcourse con-
clusive on the construction of the British North America Act, but when
the proper construction of the language is used in the Act to define the

i
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distribution of legislative powers is doubtful, the interpretation put

upon it by the Dominion Parliament in its actual legislation may pro-

perly be considered."

I do not go further than that, because this legislation is

recent. It cannot be said that there has been a long constant

course of legislation, and any other legislation of the Provinces

perhaps tending in a different direction, but it goes this far at all

events, that the Dominion Parliament had in their view the inten-

tion of the Statute when they passed it and acted upon the

construct! ,r which we say its words plainly intimate. In the

Statute of last bession, chap. 63, 51 Vic, it is said :

—

" Whereas the construction and operation of a railway from a point

in or near Montreal is desirable, and whereas the said railway, if con-
structed, will cross the (irand Trunk Railway and the Canadian Pacific

Railway, and will therefore under the provisions of section 121 of the

Railway Act, be a work for the general a^. vantage of Canada ; and
whereas a petition has been presented praying for the incorporation of

a Company for tliat purpose, n.id it is expedient to grant in part the

pra}'er of the said petition : tlierefore Her Majesty, by and with advice
and consent of the Senate and House of Commons, enacts as follows :"

Then the company is incorporated. Your lordships will see

there is a direct act of the Dominion Parliament incorporating a

company to build a railway which will cross those roads, and this is

incorporating the company because they assume that under their

legislation it appertains to them properly to incorporate it. There
is a case also of the Queen vs. Mayor, which may be worth refer-

ing to, a case in Quebec, reported in 7 Quebec Law Reports, 183,

and to be found m 2nd vol, of Cartwright, page 257, in which the

question came up as to the power of the Dominion Parliament to

incorporate a company, namely a telephone company, which on
its face appeared to be a local company,

Taschereau, J.—A criminal case ?

Mr. Robinson—Yes,a criminal case. That Act,on its face.was

intended only to operate within the Province, and the courts said

that Act is unconstitutional : it would have been quite right if they

had prefaced it by saying that it was a work for the general advan-

tage of Canada ; they said prima /aa'e the Dominion had no power

to incorporate the company, because it was a company which was

intended only to operate within the Province of Quebec ; but if
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they had prefaced it by a declaiation that it was a work for the

general advantage of Canada, they had the power. It does

seem absurd that there should be that sort of concurrent legislation,

but tie Dominion Parliament has the power to incorporate a

company to construct a work which it declares is one

for the general advantage of the Dominion, while |on the

other side the Province may incorporate such a company,

it is said, although the Dominion may have declared it to be

a work for the general advantage. I do not myself apprehend any

tangible distinction making a difference in legislative jurisdiction

on which that can possibly rest. We have a new work, lately

received—I believe it is in your Lordships' library, although it is

not here at this moment—in which I have found two or three

chapters—a book on the construction of Statutes by Mr. Endlich.

It is an American work founded on Maxwell, with an introduction

of several chapters on the construction of Statutes in the United

St"tes, which cannot arise here. For instance there is one chapter

devoted to the difference in the rules of construction. At page

710, there is a chapter upon the distinction between the rules ap-

plicable to the construction of Constitutions and of Acts of Parlia-

ment, and at section 527, there is a discussion as to the effect

upon the presumption or rules to be applied to the oonstitution-

ality of Statutes ; upon the use of contemporary and legislative con-

struction, and various authorities in the United States are cited

there. If your Lordships refer to those two chapters you will find

a good deal of useful discussion. Section 528 points out that it

is only in cases of doubt where contemporaneous construction

placed upon it by the Legislature is of effect, and they say that

legislation is of greater effect if it takes place in the time of the

framing of the Act. I do not know that J have more to add, ex-

cept one or two remarks upon the general subject involved here.

It seems to have been thought, so far as one could judge from

the discussion which has taken place on this subject outside, that

this is really a question raised by the Canadian Pacific Railway

Company for this particular occasion, and with no more general

purpose or object ; but that is an entire mistake. This Railway

Company and the Grand Trunk Railway Company also regard it

as of the greatest possible importance to the Province that other

f
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railways connecting with or crossing them should be under the same

general law and general government in all respects as they are them-

selves. They think that it will be of the greatest possible injury and

detriment to them ; that it will be impossiole for them, in fact,to work

our railway system, if a line of the importance of the Grand Trunk

Railway, or the Canadian Pacific Railway, running through all the

Provinces, the prosperity of which is bound up to a large extent

with that of the Dominion, is to be subject to different and vary-

ing legislation of the different Provinces through which it runs.

That is to say, they run through one Province where they are

crossed by or connected with half a dozen railways which are all

subject to the railway legislation of that Province, and created by

that Province alone ; they then pass into the next Province and

find a different code of railway law and different principles appli-

cable. That is very well pointed out in an article the other day

in the Canada Law Titnes, one of our leading legal publications

—

in the number for November, 1888, page 269—in which is

pointed out the fact, that it is almost essential that there should

be some one uniform rule prescribed by the same tribunal or the

same authority for the management and government of railways

which are physically connected with each other or working

together in any way. For instance, they point out that the Pro.

vincial legislation of Ontario requires a railway train to stop three

minutes in crossing another railway ; the Dominion legislation

requires the train to stop one minute. Now, how is that to be

governed ? That is merely an illustration of innumerable instances

which may occur in the same way : that is to say, a Provincial road

crosses a Dominion road, the Province says your trains must stop

three minutes, the Dominion says your trainsmuststoponeminute.

And in other ways instances may arise in various points connected

with the management of railways. Now, it is said that it is unreason-

able to declare that these various roads are all roads for the

general advantage of the Dominion, but what is the reason why
one road running from one Province into another, or running

from one end of the Dominion to the other is for the general

advantage of Canada ? Is it not tnat it affords communication

from one portion of the Dominion to another ? Take Montreal

and Vancouver, which are the two terminal points of the Canadian
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Tacific Railway : the Canadian Pacific Railway is tor one purpose

a road for the general advantage of the Dominion, because it

conveys passengers from Vancouver to Montreal. Every road

built by a Province or by any other authority, which brings

passengers from any point in British Columbia, say fifty miles from

Vancouver, to the Canadian Pacific Railway, has precisely he same

effect—that is to say, it is a feeder of this road which is for

the general advantage of Canada, and is it unreasonable in the

Dominion Parliament to say that these are all equally roads for the

general advantage of the country ? If for one reason the

Canadian Pacific Railway is for the general advantage of

Canada, because it brings passengers from Vancouver to

Montreal, a road connecting with it, which brings passengers

from different points of the Province to the same dis-

tant points has also the same character—it has the same effect

on the general trade of the Dominion, and is also for the general

advantage of Canada. It is reasonable and right, therefore, that

all these roads I'eeding the main lines, as they do, or possibly com-

peting with the Dominion roads shall be all subject to the same cen-

teral authority. As to whether it is more or less v/ise to have these

roads under Federal or Provincial control, that is a matter of

policy with which we have nothing to do. We shall always find

differences of opinion in respect to the jurisdiction of the Dominion

and of the Provinces. We find in every Province, a step lower,

persons disposed to enlarge the jurisdiction of the municipal

councils. They say the municipal councils are better judges in

many local matters than the Provincial Legislature. It is a mere

extension of the principle, and it is a more question of policy or

expediency whether you think it advisable to extend that principle

or to carry out the principle of centralization and Federal authority.

Strong, J.—You contend that all railways, although situated

wholly within the Provin< e, are for the general advantage of

Canada, and therefore taking jurisdiction upon the Dominion

Parliament, and administration also, of all railways ?

Mr. Robinsox.—I would say to that, just as I have cited

the rule of construction from a book authority, if it can do so it is

a question of policy.

i
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Strong,
J.—And as to questions of policy there can be no

judicial interference ?

Mr. Roiunson.—Yes, that is all I can say. I will also say

to your lordships this, because I have a reference to that here too,

I find in one judgment of the Privy Council, in the Queen and
Hodge, the learned judge who delivers the judgment of the Privy

Council using these words.

Strong,
J.— I suppose it is just a question of degree. You

say that all railways which cross certain Dominion lines shall be
works for the advantage of Canada—that a road from point " A "

to point " B " shall be for the general advantage—and yet not say
so in general terms in the Railway Act ?

Mr. Rohinson.—I would go m ch further than that, as my
learned friend has gone further in discussing this question, because
it is all such works as are declared. Now there is a distinct,

absolute and uncontrolled authority to declare such works, as in

their judgment, are for the general advantage of the Dominion :

your lordships cannot possibly interfere with the validity of the
Statute containing that declaration, except by constituting the

court, the judges of what works are for the general advantage of
the Dominion, instead of leaving it to the Legislature. They
have declared it ; there is no limit to their power to declare. It is

not such works as they have reason to declare, not even such
works as they in their judgment declare, but such works ac they
choose to declare.

Taschereau, J.—It seems to me that a condition precedent
is that there is a work.

Mr. Robinson.—That is a different question altogether; I

was coming to that. But passing that by for the present, that

there is a woik, if there js something for their declaration to apply
to, their declaration is sufificient.

Patterson, J.—You argue that "such works" means such
classes of works ?

Mr. Robinson.—Yes, I am coming to that in a moment. I

am now answering Justice Strong as to the extent to which they

can declare. I say the court cannot interfere with the extent of

the declaration.

4
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Strono, J.—It is not easy to see how they could do it

specifically and y» have the full benefit conferred before execu-

tion.

Mr. Ulake.—The occasion to exercise the power might

never arise.

Mr. koiuNsoN.—At all events, in this case of the Queen 7'^.

Hodge, the sentence to which I intended to refer your lordships

is this— their lordships say there that they are impressed with the

justice of the expression of the learned Chief Justice of our court

in saying that it is unwise, in the decision and disposal of questions

relating to the constitutionality of an act of Parliament, to go

further than the actual (lucstion before them requires, or attempt

to lay down any general rule. What I should say in answer to

the question which Mr. Justice Strong asked me is that we are

now to confine ourselves to the question whether what they have

said here is justified or not.

Strong, J.—At the same time the solution of the question

which is actually before us here may be greatly aided by the

answer to the other question. That rule of construction

which they seem to have laid down is entirely at variance with

that laid down by judges with perhaps wider experience in the

interpreting of federal and state constitutions than any others—

the judges of the Supreme Court of the United States. We

must see what the consequences and effect of the construction are.

You cannot take a constitution piecemeal
;
you must take it as a

whole.

Mr. R.015INS0N.—One sees the advantage of being able to

lay down a general rule in advance, and on the other hand the

great danger sometimes of doing so. The rule is laid down by

the authorities by which we are governed, and they have thought

it undesirable, in such cases, to do more than decide the particular

question before the court.

Strong, J.— If they would not be able to lay down a general

rule applicable to all railways, upon what construction of the

words of sub-section 3 would such a restrictive interpretation be

founded?

Mr. Robinson.—I cannot imagine any possible one.
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Strong, J.— It is left to the discretion of Parliament.

Mr. Rohinson.—There is nothing .nconsistent with the spirit
and genius of our Clonstitution in this respect, [i-y.h of these
Legislatures are our own Legislatures. The people are represent-
ed in both. Those who framed this Constitution and asked tor
It are representatives from the provinces. Is there anything
unreasonable in their saying " let the provinces have jurisdiction
over certain subjects, unless our general Parliament *hink it

' advisal.le to have jurisdiction." Those by whom the Constitution
was asked for have considered that only /n;««>V. jurisdiction
should be left in the Province and they ask - if our Legislature
thmks It m the general interest which we are all here representing
and m which we are all concerned, to take a certain jurisdiction, let
them do so."

Ritchie, C. J.—They declare the Canadian Pacific Railway
a work for the general advantage of the Dominion and they pro-
fess now, by the present legislation, to incorporate lines connect-
ing with and crossing that road. In whom is the legislation vested
with reference to that, as regards the running of a train on the
Grand Trunk Railway? Can the local Government interfere
with the running of a train every time the Canadain Pacific
Railway chooses to run trains over that road, or have they a con-
trolling power to prevent them from running? Then again, if they
have not that power to control it, has not the Dominion made for
them an arrangement by which, as I understand the applic .tion
made by the Province of Manitoba, they will be allowed to cross it
and would they not ha-e a right to incorporate the company
subject to that Dominion control over the Canadain Pacific Rail-
way which is reserved to them by the Act ?

Mr. RoBiNsoN-We say no. clearly not by the express i.rds
of the Act, because if this declaration of ours is valid, the moment
we make it all the roads come within the exclusive jurisdiction of
the Dominion

Ritchie, C. J.—Yes, but the Dominion has said it will give
power to certain lines, under certain circumstances, to cross.

Mr. Rohinson.—That would not be roads that they
have already declared to be for the general advantage of Canada.
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Ritchie, C. J.—It is under the exclusive jurisdiction and

they exercise their jurisdiction also by another Act which says

that they may grant privileges and po vers to cross roads which are

for the general advantage of Canada.

Mr. Robinson—No, you do not find those words applied to

roads which are for the general advantage of Canada or declared

to be. The moment you declare a work to be for the general

advantage of Canada, that moment all jurisdiction over it by the

Province ceases.

Ritchie, C. J.-I assume that to be the case, but I ask whether

the Dominion, having this power over the Canadian Pacific Rail-

way, has not made provision by which it gives permission to cross

that road.

Mr. Robinson—No my lord, my learned friend has pointed

out the distinction. That section does not apply to any of these

roads which are declared to be fcr the general advantage of the

Dominion.

Taschereau, J.—Section 177.

Mr. Robinson—Yes my lord, I have read that section ; that

is che crossing section. There may be a Provincial railway which

may cross a Dominion railway, but it cannot be one of those roads

which have been declared to be for the general advantage of the

Dominion.

Ritchie, C. J.—You say that this road, which they have

now chartered, has been declared to be a work for the general

adv-antage of Canada ?

Mr. Robinson—Yes, distinctly.

Mr. Mowat—You mean by section 306 ?

Mr. Robinson—Yes, and therefore it cannot come under

section 177.

Taschereau, J.—That is by the Revised Statutes of 18S6,

because the Act of 1888 was not in force when tlie Legislature of

Manitoba passed this Act.

Mr. Robinson—There are clear cases to which section 177

would apply, but it is not a work of this kind, because this is a

work which is placed under the exclusive jurisdiction of the

Dominion.
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Strong, J.—But under section 178 the Governor-General
may, by proclamation, take a work which did come under section
177 out of the operation of that section, and therefore may valid-
ate a provmcial statute which up to that time was wholly void
and mvalid.

Mr. Robinson.-That has not been taken advantage of, and
here seems to be no use in discussing it. If they had applied for
that proclamation, and had desired to avail themselves of it, it
would not have been worth our while to discuss it.

Taschereau, J.—It has not been done?
Mr. Ro«in.son.—No.

Strong, J.—It has a most important bearing on the other
question.

Mr BoiiiNsoN.-I think it has a most important bearing,
but my learned friend discussed it at length in that view and
showed how ,t had a bearing on the question here. It is no use
discussmg It as if it were a section having direct application to the
question. There is only one remark which I wish to make on
the subject to which Mr. Justice Patterson called attention. My
learned friend has pointed out why those words, "before or after
the.r execution," may have been placed there, and I think he has
pointed out with great force that in enabling them to take it after
execution it is a much stronger term than taking before. But it
may also have been put in for another reason: if those words
before or after their execution," had been omitted, then it would

have been "such works as, although wholly situate within the
1 rovince, are declared." That would mean such works as are in
existence. They would have argued that they were such works
as already existed, because otherwise they are not works. They
must have thought, and with reason, it is very right and just, if
we are going to give the Dominion Parliament power to take such
works under their jurisdiction after their execution, that they
should have the power before their construction, because the
Province would have reason to complain if, after having subsidized
and built roads out of their own funds, they were taken without warn-
mg out of their control. Therefore, the Imperial Parliament, at
the suggestion of the delegates, I suppose, said :

" you may declare
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those roads before they are constructed and give fair warning to

the Provinces not to undertake such works or spend their money
on them, because you declare and assume control over such

works." That, to my mind, has always been a very forcible and

probable reason for the introduction of those words, and that, to

my mind, has always been a very strong justification of ihis legis-

lation. It is Vifhat I call fair and reasonable legislation. In other

words, the Dominion Parliament declare "in our view all roads

connecting with, feeding, or crossing those great lines, are for the

general advantage of Canada : we now declare it in advance, and

let it be understood that the provinces need not commit them-

selves to such works ; let the provinces jom in the incorporation

of such works, and we declare beforehand that is the policy of the

country, and we make the declaration under the powers given to

us under the Constitution, in order that no province may be mis-

led or induced to embark its money or invest in workj which we
shall at once assume the control of." Because, as my learned

friend has pointed out, there can be no object in allowing a province

to incorporate a work, which, at the very instant of its completion,

passes out of its jurisdiction. It is much more in accordance with

our ideas of what is reasonable and just to allow Parliament to

say it beforehand. We say that all those works are to be regarded

as Dominion works : we tell you that in advance and therefore

you cannot be misled. We regard this as a question of the

utmost importance, not merely in relation to this case but in rela-

tion to the rights of the company in the provinces through which

the line passes.

Mr. Mowat.—In presenting what occurs to me in favor of

the opposite view to that for which my learned friends have

contended, I wish first to offer some few observations on the

summary of my learned friend, Mr, Robinson, before I enter

upon the general argument. He suggests as a reason why
it is most reasonable that the Dominion Parliament should assume

jurisdiction over loads not yet built, not yet projected, not yet in

contemplation at all, that it would be unjust for the Dominion to

assume control of roads already constructed, built perhaps with

provincial money. That is the very thing which the Dominion
Parliament certainly has done. In regarj to that there is no
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question at all. It is pefectly clear on the enactment of the Dom-
inion Parliament that they have assumed, if they have the power
to assume, all provincial roads actually built and which cross or

connect with the roads named. That is a ground which manifestly

cannot have weight here. My learned friend makes another
suggestion : he tells us thai this principle which he contends for,

this construction of the various Acts which he wants your Lord-
ships to adopt, is regarded as of great importance by the Canadian
Pacific Railway Company, and probably by other railway compa-
nies also, for the sake of having all such lines when built under
uniform rules. That is not a question here at all. The question
of management does not arise at all until the road is built and is

a work, and when it becomes so, then there is no question between
us, the Dominion has no doubt assumed, if it has power to assume,
all works of that character. It is not necessary at all for the
purpose which my learned friends say they have in view, that

Provinces should be deprived of the right of building roads.

Their object is perfectly attained, as stated by my learned friends

themselves, when they provided for the government of the roads
after their construction. Then my learned friends say that it is

extremely reasonable that it should have been left to the Dominion
Parliament to determine whether a particular work is for the
general advantage of the whole Dominion, but that is not the
principle upon which the British North America Act was framed.
It has been recognized that there are some things which the
Dominion Parliament should be allowed to deal with and others
which should be left to the jurisdiction of the Provinces. There
are different issues: there are issues on which men vote in

elections for the Dominion Parliament which do not affect the
Provinces. The matters which come under the jurisdiction of

each are wholly distinct in point of fact. Now the question pre-

sented for your lordships decision may be regarded as perhaps two
fold—whether the Manitoba Act, in reference to the railway in

question and authorizing the building of it, is valid, and secondly,

whether it is so valid as to confer authority to cross the Canadian
Pacific Railway upon receiving the approval of the Railway
Committee. That the Province must be taken now to have a
right of buildmg railways wit-iin its boundaries is admitted except
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so far as that right may be interfered with by Dominion legislation,

but the effect of my learned friends contention is that the legisla-

tion of the Dominion Parliament which has taken place deprives

the Provinces of that right—that the effect of that legislation

without making provision for the building of those crossroads and

connecting roads, is to deprive the Province of the right of build-

ing any such road—that since the 25th May, 1883, the Provinces

have no longer that right, having been deprived of it by Dominion

legislation. I dispute that view on grounds which I am going

on to state to your lordship, and I will mention in the meantime

that what has been done is practically forbidding nearly all

railways being built by the Provinces. What the legislation

purports to do is, according to the construction which my learned

friends put on the varions sections (a construction which I entirely

dispute and hope to be uh\e to show is not a right construction)*

to deprive the Provinces of all right to make roads which connect

with or cross the lines named. In Ontario there is not an

important road which could be built now which would not touch

some of the roads which have been taken away from the jurisdic-

tion of the Province and the same remark applies to the Province

of Quebec, and in a large measure to Manitoba and British

Columbia ; as to the Maritime Provinces I am not so familiar

with them. This view of the Dominion legislation is unusual.

My learned friend, Mr. Blake said that we could not look at what

occurred at the time of the passing of the Act.

Mr. Robinson.—No.

Mr. Mowat.—If we can look at it, it was stated then that

it was only Intended to apply to works constructed. The sugges-

tion was made that the words employed might mean even to

forbid the granting of charters, and the gentleman in charge of it

said " no, only works constructed," and nothing to the contrary

was said. Whether we can look at that or not, at all events your

lordships can know judicially that that construction was acted

upon for five years after the legislation of 1883 which comes in

question. It was acted upon by the Minister of Justice without

any doubt at all. He has made various reports upon Acts passed

by the several Provinces providing for the incorporation and

building of railways that connected with and crossed the railways
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named. Some he has allowed to go mto operation and some he

has disallowed upon other grounds altogether. There is not a

single report on those railways in which he suggests a solitary

doubt or difificulty on this point. It was so thoroughly understood

that there is no suggestion of a question in regard to it in any of the

reports, and I have looked at several of them. I am looking now

at the Sessional Papers for 1888, No. 21, which contains all the

reports upon these Constitutional questions and other questions

bearing on the disallowance of Acts up to that time. There are

several pages, but I am referring merely to page 171. There, for

instance, he refers to the Act to give to the town of Nelson

certain powers for the construction of a railway. What is the

remark of the Deputy, which is adopted ?

"I am to state that the Minister of Justice sees no objection to

leaving these Acts to their operation, except there are objections

touching the general railway policy of the Dominion."

It is a matter of policy altogether. It continues " and so far

as he is able to judge, there is no objection from this point of

view, to leaving chapters 66, 67 and 71 to their operation but with

respect to this, as well as to the question as to how far the other

charters may be in accordance with the policy of the Government

respecting the granting of charters to railways in Manitoba and

the North-West Territories, he would be glad to be favored with

the view of the Minister of Railways and Canals."

Mr, Blake. —What has he decided ?

Mr. Mowat.—I do not say that his judgement is conclusive,

but I say it is something which your lordships will take into

account and give such consideration as its weight is entitled to.

I was reading this morning part of the judgment of his lordship

the Chief Justice here, in which he referred to certain Acts being

disallowed and not disallowed as something which this court

would take judicial notice of. I will call your lordships attention

to a number of those Acts more minutely hereafter. I just

make the general observation now that that was the view on which

the Minister of Justice acted and on which also the Railway Com-

mittee acted and I will give your lordships examples of it.

There is no room for any doubt whatever as to what the actual

intention of this legislation was ; but my learned friends contend
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that whatever the intention was, the legal effect is what he claims

for it, namely, that now in regard to all the railways embraced in

section 306 and corresponding sections of the previous Acts the

Provincial Legislatures have no power to pass any Acts whatever.

I have two answers to make to that, one that if it is the legal effect

of the Dominion legislation, then the Dominion legislation is ultra

vires— it is not warranted by the British North America Act. It

can only be upheld by a perversion of what is to be found there.

I do not agree with my learned friend in his construction

of this legislation as to its legal effect. I think when you

examine those Statutes and take into account the material

judicial decisions, you will conclude that the legislation has not

the effect of depriving Provincial Legislatures of the power of

building railways which the Dominion does not purpose to build

and does not provide tor. Now, on the first point, what are the

words which your lordships have to consider in deciding the ques-

tion—I mean what are the words of this sub-section 10 of section

92 ? It assigns exclusive jurisdiction to the Provincial L-^gislatures

in regard to local works and undertakings other than such as

are of the following classes. Now ray first observation on that

is that the purpose ot the British North America Act plainly was

to give the general jurisdiction on this subject to the Provincial

Legislature, and it is only in excepted cases that the jurisdiction

is given to the Dominion Parliament. Now the construction that

my learned friends contend for is in effect that all local works are

at the mercy of the Dominion Parliament, that the exception in-

cludes all local \^orks. There is no exception suggested or that

can be suggested if that construction of the clause is correct.

Now that IS contrary to all principles of construction. There is

every presumption against a construction which makes an excep-

tion destroy the prinriple. I say that Parliament in passing

the British North America Act intended that the general jurisdic-

tion should always belong to the Provincial Legislatures in regard

to local works, and that they merely intended to provide, and that

they merely have provided for possible exceptions to that. So far

for those general principles. What do we find the exceptions

are ? The first (a) " lines of steam or other ships, railways, canals,

telegraphs and other works and undertakings connecting the Pro-
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vlnce with any other or others of the Provinces or extending

beyond the limits of the Province," (b) "lines of steamships be-

tween the Province and any British or foreign country," (c) " such

works as, although wholly situate within the Province are before

or after their execution declared by the Parliament of Canada to

be for the general advantage of Canada or for the advantage of two

or more of the Provinces."

Now it is to be remarked that there is no repetition of the

works specified in sub-section "a" and it is at least doubtful—it

is not necessary for my present argument that I should establish

that, but it is doubtful—whether the British Parliament meant by

the works there to mclude railways—whether that was one of the

works. I do not think it was ; I do not think they really con-

templated railways, whether your lordships reach that conclusion

or not. The cases in which railways, canals and telegraphs should

be taken possession of by the Dominion were where they connected

with other Provinces or extended beyond the limits of the Pro-

vince. I have no doubt the intention was to refer to other works

tlian those named. Your lordships will observe that the works

referred to in the sub-division (c) are such works as are for the

advantage, and which are to be declared for the advantage of Can-

ada.

Strong, J.—Your contention is, that the intention was to

make " such other works," mentioned in subdivision (c) applicable

to works not included in (a) ?

Mr. Mowat.—Yes my lord, that is what I contend. I would

call your lordships attention to this—what was to be for the general

advantage of Canada was the work itself. If it is the work that is

to be for the general advantage, it does not matter whether it

is the Province or the Dominion that builds it, provided it is for

the general advantage. Now every detail of the argument we have

heard here, everything which appears on the Statute book, every-

thing which can be suggested, is for the purpose of showing the

importance of uniformity of management, the difificulties of running

&:c.—all things that arise after the works are built and not before.

The purpose of this clause was evidently for the relief of the Pro-

vinces. There was evidently no intention to give the Dominion

the power that is claimed for it. The object was to enable the
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Dominion to do something within a province and not leave it

to the province merely, if it could be said honestly that it was for
the general advantage to do it. Now an effort is made to apply this
to the complete destruction of the powers of the provinces to
build such works. What has been done here is to declare all rail-
ways which cross or connect with those specified to be for the
general advantage of Canada, and the inference drawn from that
and from other things found in the Statute, is, as I have said, to
deprive the Provincial Legislatures of all power to make railways
which so cross Dominion lines. If it was intended by a sweeping
clause ofthat kind to give such jurisdiction, that would cover a
case such as we have here. The same principle would apply to a
still more general clause such as his lordship, Justice Strong, asked
sonie question about. You cannot suggest a question to which
such a sweeping destruction of Provincial powers as we have here
may not be extended, if it is a rightful thing-you cannot suggest
a principle, and no principle has been suggested, by which that
cannot be carried on so as to enable the Dominion Parliament to
say that all local works are for the general advantage. The line
must be drawn somewhere. I do not think my learned friends
would be bold enough, in so many words, to say that an '

ct of
that sort would be valid, but if an Act ofthat sort would not be valid
-and I am sure that your lordships would have no hesitation in
saying that such an Act would be contrary to the whole intention
and spirit of the British North America Act-the line must be
drawn somewhere and the question is where that line is, whether
It would cover the power which my learned friends sav has been
exerted here or not. In fact, if it really was intended to give to
the Dominion Parliament the complete jurisdiction over local
works which IS contended for, that practically amounts to a com-
plete change of our Constitution. It is a transfer of the Provincial
jurisdiction to the Dominion Parliament in one of the most import-
ant matters with which we have to deal. Every body knows how
very large a part of legislative attention is given to local works the
encouraging and assisting of them, &c., and if the Dominion
Parliament has power to transfer to itself all that jurisdiction it is
a complete revolution in the Constitution as settled in the British
North America Act. Now I do not think that is the meaning of
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it at all. I have no doubt that the real meaning of it is this—and
how near your lordships can come to it judicially will be a matter
for consideration—that individual works were referred to which
the Dominion Parliament might be willing to undertake themselves
to sanction and to execute : and this power of declaring a work
to be for the general advantage of Canada I have no doubt was
incident to the power of the Dominion to do the Provincial work.
Now the words are not mconsisent with that view as to one class
of the cases which is covered by (" c"), and I think I must admit
for the present purpose that there is a second class which comes
in before the words " before or after execution." I do not thinic
it is quite clear, but at all events a considerable amount ofargument
might be used. That is all I can say just now in favor of the
position that after the execution of provincial railways the
Dominion Parliament may assume jurisdiction over them
I'hat is the thing they have done and the expression "

after
their execution" is sufficient for that purpose. Before
our Dominion Government could have executed the
work which was wholly within the Province, they must have
declared it to be a public work for the advantage of Canada, and
if it were to be after the execution, it must refer to some work not
executed by the Dominion. Without controverting that view then,
I say those are the only two classes of cases which the Act really
meant to deal with. To say that the Dominion had the power of
withdrawing this whole subject of local works, or almost the whole
of it—practically the whole of it—from provincial jurisdiction is

contrary to the whole tenor of the British North America Act.
Its purpose evidently was to divide jurisdiction—to divide it in as
definite a way as the promoters of the Act could at the moment
make the division. The 91st section speaks of the subjects which
are to be under the exclusive jurisdiction of the Dominion Parlia-
ment, and the 92nd section speaks of the subjects which are to
be under the exclusive juiisdiction of the Legislatures. The
understanding always has been—the rightful understanding I sub-
mit—tliat in all executive matters frilling within the jurisdiction of
the Provincial Legislature, the Lieut.-Governor has the whole
executive power in the same manner that the Governor-General has
the whole executive power in matters falling within the juiisdiction
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of the Dominion Parliament. In that way the royal prerogatives were
divided, were permanently divided so long as the British North

^

America Act is in force. There is no doubt so far as Nova Scotia
and New Brunswick are concerned, because by one section of the
British North America Act it was expressly declared that the
executive authority should continue as before. In Nova Sc ,tia

and New Brunswick we know that all acts of the Executive, both
of the class which now belongs to the Provinces and the class
which has gone to the Dominion, are carried on and managed in
the Queen's name. There is no room for doubt that all the other
Provinces should be on the same footing in that respect as Nova
Scotia and New Brunswick. Accordingly in all the Provinces the
Executive has acted in the name of the Queen as oefore Confed-
eration. As before Confederation her name was used in all grants
of land by the Province, in all commissions that they issued and
in all public Acts of every kind. In fact, the business of the
Provincial Governments could not be carried on for a day without
the exercise of the Royal Prerogative. And with it all, the
Dominion has no right of interfering. Since, then, we find such a-

complete division as we do find, subject only to a very few excep-
tions such as my learned friend spoke about, I submit we have
sufficient authority for rejecting the enormous power which the
company desires to establish that the Federal Parliament has.
In various cases that have been decided—I am not quite sure
whether in this court or in other courts—reference has been made
to the resolutions upon which the British North America Act was
founded. What degree of i.np.riance should be attached to them
has not been stated, but at all events it is reasonable for judges to
look at them, and if they do find that they throw any light on the
subject thty should avail themselves of that light. The resolutions
make the present point quite clear. The proceedings preliminary
to the American Constitution are frequently referred to in their
courts, and even their debates are referred to. We have no
debates, because at the Conference the sessions were held with
closed doors and there has been no publication of what was said

;

but it is quite in accordance with what has been done in the
United States and with decisions of various judges in this country
that your lordships may look at the resolutions. What do we find
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in them ? They are to be found at the end of Cartwright's first

volume, and I refer your lordships to the 29th Resolution. In
designating the subject of jurisdiction in the Piovinces those reso-

lutions gave generally the subject of local works to the Provinces,

not mentioning any exception. The Dominion jurisdiction in

regard to such works was contained in one of the resolutions

expressly setting forth what the Dominion jurisdiction should be,

and this is the expression in regard to that subject—-"and all such
works as shall, although lying wholly within any province, be
specially declared by the Acts authorizing them to be for the

general advantage of Canada." (2 Cartwright page 692.) That
was the idea of those who agreed to Confederation : that was the

view that they unanimously took as to the extent of the Dominion
jurisdiction, that if the Dominion should, in an Act authorizing

the work, specially declare a work to be for the advantage of the

Dominion, it should be such a work.

GWYNNE, J.—Then the Dominion must have had the power
of incorporting that company. If in the Act they had the power
to make the declaration, they must have had the power to con.

struct the road ?

Mr. Mowat—I am not objecting to that now. I assume
that the Dominion had power to build roads and to authorize the

building of them.

GwvNNE, J.—I do not see how it supports your argument in

the view that it was in the Act they were passing that it was

to be declared a work for the advantage of Canada.

Mr. Mowat—That is the essential point of it. If the

Dominion is going to build it, the Province should have no
objection. They might build as many useful local works as they

pleased in Ontario and nobody would object to it. We may think

il is a wasteful expenditure of money and as Canadians object to

it, but as a Province we could raise no objection. Therefore if

they saw any local work was ot advantage to the Dominion they

might authorize and execute it if they declared in the Act author-

izing it that it was for the general advantage. The language of

the draughtsman in putting, in what he thought legal form, those

Resolutions, changed the position of tiiat clause. My learned
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friend may say something ingenious on that point ; he could say

it on anything.

Ritchie, C. J.—Are we to construe the Act of Parliament

with the resolutions ? It shows that it was before the mind of the

draughtsman or those wlio negotiated this draft, the understanding

between the representatives of the different Provinces in England

at the time of the passing of the Act, and it appears that when it

came to be put in binding form they most materially altered it.

The inference is that they altered it advisedly.

Mr. Movvat.—There is some force in that way of putting it,

but when we find in those Resolutions what I have said, and then

find that the whole cl 'nge in the meaning arises nrirely from a

change in the place, ini. .'ad of leaving local works in section 92

witliOuL any exception and putting the exception in 91, the excep-

tion is put in 92 itself, and in words not very different from the

words of the Resolution, but putting it there instead of the other

place, it gives ground for

—

Ritchie, C. J.—Tne phraseology is entirely different.

Mr. Mowat.—It is different in one respect only. The

Resolutions speak of the declaration being in the Act authoriz-

ing the work, and the expression in 10 (c) is "declared by the

Parliament of Canada to be for the general advantage," but that

would be naturally thought Lo be a reasonable way of expressing

the same thing when the ijuestion arose in the mind of the

draughtsman, who is not here, which nobody thought of until

now. At all events, for the reasons that I have mentioned

I am entitled to say that the Act for confederating the Pro-

vinces does not entitle the Dominion Parliament to deprive the

Provinces by its sweeping clauses, of the right to build roads

crossing or connecting with the lines that are named. My
argument is put very clearly by Judge Wurtele, and I will read as

part of my speech the way he does put it. He refers both to the

British North America Act and also to the clauses of the Dom-

inion Statute to which I luii going to refer in a moment. I am

about to ;iuotc fiom page 549 of the Parliamentary Procedure of

Quebec.

GwYNNE, J.— Is that a text-book ?
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Mr. Movvat.— It is not exactly a text-book but it gives
reports.

Strong, J.—That is when Judge Wurtele was speaker of the
Quebec Legislative Assembly ?

Mr. MowAL-Yes. He states the case this way: The
matter before the House was the Jacques Cartier Union Railway
Company Incorporation Act. He said :—

"Thei.icorpora(ionoi the Company wis granted, and thf con-
struction of the railway was authorized under the exchisive power
conferred upon Provincial LeKislaturefl to legislate respecting local
works and undertakings, by sub-aection 10 of Section 92 of the British
North America Act.

" By an exception to th is general power, such works as are declared
by the Parliament of Canada, either before or after their execution, to
be for the general advantage of Canada, are withdrawn from the legisla-
te e jurisdiction of Provincial Legislatures, ani. are r.la.ed under the
legislative authority of Parliament.

"In 1883, the Parliament of Canada, by the Act, 4fi Victoria
chapter 24, declared not only the main lines of the Grand Trunk Kail-
way of Canada, or the Canadian Pacific Railwav,and of other railways
but also all br.anch lines or railways now or hereafter connectin.' with
or orossii.g them, to be works for the general advantage of Canad"i, and
as such to be subject to its legislative authority.

"The contention raised by the objection is thnt, by the operation
of this Act. the Jacques Cartier Union Railway, which runs between
and connects the Grand Trunk Railway with the Canadian Pacific
Railway, has coasc-d to be subject to the jurisdiction of the Le^^islatur-
of this Province.

"

"As I have already stated, the constitutional rule with respect to
works and undertakings wholly situate within anv province is, that the
power to create and regulate, or to extend or modify (he same vests
exclusively in the Provincial Legislatures. The power conferred' upon
the Parliament of Canada with respect to such of thai cI.isb of works
and undertakings as it declares to be lor the general advanta-e of
Canada, is a liniitiition and restriction of the general rule. Now i't is a
general rule in the interpretation of ena. •lents which .-,ut down
abridge or restrain powers, that they shall ,e a strict and limited
construction. (Potter's Dwarris, p. 2G0.) Such being the case it
would seem to me that the exceptional ie-islative a. thority thus con-
ferred upon theParliatnent cannot be e.xercised in a general but only
in a specific manner; that local works and undertakings can only be
brought withiu the piirview of that authority by name, and not by
general terms or by implication."

5
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I am not quite sure that I have brought out that point in what I

have said so far, because it seems reasonably clear, on the judicial

interpretation you can put on that clause, " lo c," that the Con.

stitution did not contemplate such a sweeping effect as that which

has been stated by my learned friends. It contemplated particu-

lar works. Mr. Wurtele continues :—
" In the present case, the Jacques-Cartier Union Railway is not

named, and it could be made subject to the legislative authority of the

Parliament, only bv bringing it within the scope oi the following general

terms, ' and each and every branch line of railway now or herealter

connecting with or crossing the said lines of railway or any one of

them.' Under the rule of interpretation which I have just alluded to,

it would therefore seem that the declaratory enactment should not be

construed to include- the railwaly in question.

It moreover seems to me, when I place the words ' each and every

branch line or railway now or hereafter connecting or crossing the said

lines, or anv one of them,' in juxtaposition with the words ' mair lines
'

of such and such railways, that they should only be undsrstood and

con.-trupd to refer to branch lines or branch railways appertaining to

the railways named in the declaratory enactment."

That refers to clause io6. He continues :—

By referring to the Consolidated Railway Act, I see that provision

is made in the I'cth sub-section of section 7, for the crossing, union or

intersection by Railways incorporated under Acts of Provincial Legis-

latures with Railways under the legislative control of Canada, and I

do not find that this provision has ever been repealed. At the present

time it would not either cross, intersect or join one of the Railways

which have been declared by the amendment of 1883, to the Consolidat-

ed Railway Act and by special Acts, to be for the general advantage of

Canada. This provision of the Consolidated Railway Act is, to my

mind, an additional reason for saying that the general terms used in

the declaratory section should only apply to branch lines or railways

now existing, or which may hereafter be constructed in connection with

the main lines of railways named. Any other construction of the gen-

eral terms used would con.stitute an arbitary encroachment by the Par-

liament upon the powers of Provincial Legislatures to authorize or to

constrtict local railways.

My attention has been called to that case by my learned

friend Mr. Langclier, who is here looking after the interests of the

Province of Quebec. I have said that it was not the intention of

the Parliament of Canada ; I will proceed now to consider the

actual construction which ought to be put on the Dominion legis-
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lation assuming they have the power which is claimed for them.
I claim that there is nothing which has yet been done by the

Dominion Parliament which has assumed the power, if the Dom-
inion Parliament has the power of forbidding.

Ritchie, C. J.-— I understand you to contend that if this

legislation has the effect contended for by the counsel on the
opposite side, it is t^Um vires ?

Mr. Mowat.—Yes my lord. The next branch of the subject
is what the Dominion Parliament has actually done, assuming it

has the power. I claim that it was not the intention of the Par-
liament of Canada to forbid the building of roads by the provin-
ces or by provincial authority, I need not say, everybody will

take it for granted I am sure, that railways are in the public interest.

They jrve to develop the country, to increase its wealth and its

resources and to benefit the public in a thousand ways. As a
matter of fact, with the exception of some few lines, most of the

roads in Ontario and Quebec, and I dare say in the other Provinces

likewise, have actually been built under provincial authority. No
possible reason can be suggested why this should be prevented.

It is impossible to imagine that they deliberately thought that the

provinces should be prevented from building provincial riilways.

I think that this view is quite consistent with everything that has been
enacted by the Dominion Parliament. I look at section 306 of the

Act of 1888, 5 1 Victoria, and it corresponds precisely I may observe
here, with the corresponding clause in the revised Act passed in

1886. Now what are the words of it ? The Intercolonial Rail-

way and variou.' other railways which are named are hereby declar-

ed to be works for the general advantage of Canada. Nothing of

course turns upon that. Then follows " every such railway and
branch line shall hereafter be subject to the legislative authoiity

of the Parliament of Canada." Now, there the Parliament has

declared all branch lines of railway then connecting with or cross-

ing the named lines of railway to be works for the general

advantage of Canada. They also provide that branch lines of
railway " hereafter connecting with or crossing the said lines of
railway,"—what I say is, that all that the Legislature meant, all

that the language conveys, all that the words even grammatically

will bear, is that when the line becomes a work, then it is for the

T
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general advantage of Canada. It is not when it is put on paper,

not when it exists merely in the imagi.iation that it is for the

advantage of Canada ; it is when it has become a work that it is

to be for the advantage of the Dominion. That is all that the

Legislature have said there, all that they meant to say there.

There is no indication of a larger meaning, and a larger meaning

would be most unreasonable for the reasons I have mentioned,

unreasonable as against the spirit of the British North America

Act, and unreasonable as unnecessarily preventing the Province

from building the roads which the Province ought to construct.

It is utterly inconceivable that there was the slightest intention

on the part of the Dominion Parliament to prevent any province

from building the road. So inconceivable is it that up to this

moment we have not heard a single- suggestion made as to what

object could be gained by preventing the construction of a road.

We are only told that after the road is built it shall be under the

same government as Dominion roads. I say the courts will not

put upon those words a larger construction than the words abso-

lutely require, and the construction that my learned friends put

upon them is immensely larger than they absolutely require. It

is to be remembered of course that a statute is read as always

speaking, and therefore when it says that any work connecting

with or crossing one of the main lines is a work for the general

advantage of Canada, you must apply that when the question

arises, when the road is there on the ground and executed and it

is crossed or connected with one of the main lines, then that

work is for the general advantage of Canada and comes under this

clause ; but until that point is reached it does not apply at all.

My learned friends and their client are not satisfied with giving

the grammatical construction of the words there, but they want to

extend it enormously so as to deprive the Province of all jurisdic-

tion on those subjects. I submit there is no foundation whatever

for that view, and so far from the provisions in the Statute favoring

it, the other parts of the Statute forbid it. Take for a moment

the language of the 307th section, which I have already quoted

:

there it is a branch line when it becomes a railway, not when it is

an act of Parliament merely, but when the thing has been done,

when we have got the railway. Then it is to be subject to the

^ .
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legislative authority of the Parliament of Canada. Then follows
a proviso, probably unnecessary. I am not sure but one of my
learned friends admitted that it was unnecessary, or perhaps one
of your lordships made a remark to that effect. The proviso is

this :—

" But the provisions of any act of the Legislature of any province
of Canada, passed prior to the 25th day of May, 1883, relating to any
such railway or branch line, and in force at that date, shall remain in
force 80 far as they are consistent with any act of the Parliament of
Canada passed after that date."

I suppose that would have been the case without that pro-
vision. The acts referred to there were within the competency of the
Provincial Legislatures at the time they were passed, and the
future legislation passing into the hands of the Dominion does not
affect the past legislation at all. That would still be in force, and
this provision is introduced by some specially cautious draughts-
man.

Taschereau, J.—The interpretation clause of that Statute
says what the word "railway" means.

Mr. Mowat.—"The expression 'railway' means any rail-

way which the company has authority to construct or operate &c."

Mr. Blake.—It includes more than the building of the work.

Mr. Mowat,—That is defining what a company shall do; this

has no reference to the powers of a company. I ask your lordsh'-^a

attention for a moment to clause 173 of the Act of 1888, which
has been already referred to. It provides that no company shall

cross without the approval of the Railway Committee. Then a
company is also defined in the interpretation Ac*: as being " a
railway company, and includes any person having authority to

construct or operate a railway." Here the Railway Commissioner
of Manitoba has the right to construct a railway. The 173rd
clause, as I have said, provides that no company shall cross, inter-

sect, join or unite its railway with any other railway without appli-

cation to the Railway Committee for the approval of the place

and mode of crossing, intersection, junction or union proposed."

That is worked out in the 175th and 176th sections, so that that

is all that is needed for Dominion purposes.
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Taschereau, J.—That applies to Provincial Railways of

course ?

Mr. Mowat.—By the 177th section it especially applies to

the intersection of railways under provincial charters. Now that

is all ihat is required until the completion of the road, when the

question of running comes up, and it is for the general advantage.

Nothing could be further from the minds of any legislature than

to prevent men from building provincial roads. As far as the

public interests are concerned, you cannot imagine any such inten-

tion to exist if the Dominion does not choose to construct the

works themselves, but the crossing matter is of course something

material, and that is provided for. The 177th section is in these

words :

—

" Every Railway Company incorporated by any Act of the Legisla-

ture of any Province wliich crosses, intersects, joins or unites with

any railway within the legislative authority of the Parliament of Canada,

or which is crossed, or intersected by, or joined or united with any such

railway shall, in respect of such crossing, intersection, junction and union,

and all matters perliminary or incident thereto, be deemed to be, and

be, within the legislative authority of tiie Parliament of Canada and

subject in respect thereof to the provisions of this A.ct."

Now my learned friend says that that must be read as except-

ing section 306, The argument against that is still stronger when

one refers to the Revised Act passed two years ago and to which

I will 'call your lordships special attention. In the meantime I

ask your lordships to observe that those clauses are general.

There is no exception suggested. My learned friends want to

make an enormous exception, which leaves little remaining, but

the clauses themselves contain no exception, and the ordinary

principle is that where general words are used you must find some
special ground for allowing exceptions. Now my learned friend

says that section 306 is an exception, but he gives no reasons for

it on that point. I deny that it is an exception. It confirms the

view that we really intended that this 177th section should only

apply to any of the railways to be built and which are supposed to

come under section 306. We may well assume that the legisla-

ture would have put in a few words, such as " every railway in-

corporated and not coming within the exception 306 "—just those

few words ; I think we are bound to assume that if 306 were

r
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intended to be an exception, we would find the words there. If

you look at the Statutes of 1886, the Revised Statutes, what is

section 306 in the Act of last session is section 121 in the

Statute of 1 ".86, and as 1 have already said it is in the same words.

Section 116 corresponds with section 177 and there is no excep-

tion there. What are the words of section 116? It refers to a former

section which I will read :

—

" The provisions of sub-section 13 and 14 of section 6 in part 1, of

this Act shall also apply to every company incorporated under any Act

of any provincial legislature in any case in wliich it is proposed that

Buch railway shall cross intersect, join or unite with a railway under

the legislative control of Canada."

There we have the most general words, and it is within five

sections of the section which declared certain works to be for the

advantage of Canada. We know that in late sittings of the House

legislators sometimes get tired and ps.~s over sections to which

their attention should be specially directed, but however tired

they might have been when this Act was before Parliament they

would hardly have overlooked this section which is within five of

the last one in the Act. Now the court, I submit, should say that

section 116 ought to be taken as a genera! expression, and that

section 121 is no exception, because it is not stated to be an ex-

ception, which it would naturally be if that were the intention.

Thcae Acts are carefully prepared by a government well advised

and we may take it for granted that if it was intended to except

section 306 we would have found it excepted in the Act of i888,

and in section n6 of the Act of 1886. Now what are sections 13

and 14 to which reference is made in section 116 ? They will be

found at page 1461 of the Revised Statutes. They are the sec-

tions which give authority to companies to cross, intersect, join and

unite, and provide that no railway company shall avail itself of

those powers without the sanction of the Railway Committee. So

we find that is substantially the same provision that is incorporat-

ed in the other Act. It is especially declared that these provi-

sions shall apply to companies incorporated by provincial legis-

latures. Upon my construction that there is no intention to inter-

fere wit'i, the building of railways by the provincial legislatures

my contention is clear ; but if it was to go further, if you construe
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sections 306 und 121 so as to prevent the building of railways by

the Provinces in future, they would come in there as a matter of

course. Then again I think one of my learned friends said that

these clauses were in the law in their present general terms before

1883 and that they had been merely continued, but I say the very

fact of their being continued is an argument in my favor. It is

quite clear that before 1883 the corresponding clauses in the old

legislation would apply to all railways, not merely to those created

under provincial legislation which should cross Dominion lines.

Now that was the meaning before 1883, and when we find the

very same words adopted in the legislation of 1883, 1886 and
1888, it would be contrary to all reason to say they are to be given

the limited application which Parliament chose to give them.

Prwiafacie it means in the subsequent Acts what it meant in the

prior Acts unless the legislature made an exception which it did

not make. The clause was taken from the Act of 1879.

Mr. Blake—I think it first came into the Statute book in

1877 and then into the Consolidated Statutes of 1879—the cross-

ing clause.

Mr, Mowat—What I was referring to was the express pro-

vision as to the characteristic applying to the Act of the Legislature.

As early as 1877, at all events, that was the policy of Parliament.

Strong, J.—What you say is, before this provision which is

now contained in section 306 of the Revised Statutes was, for the

first time, introduced in 18S3, this crossing clause existed and had
received a certain construction, and therefore being carried on to

the present time the Legislature intended that that construction

should remain undisturbed ?

Mr- Mowat—Yes my lord. I have referred to the fact to

show that this was the construction which all the Provinces were
putting upon those clauses whith we have been speaking of; and
then in 1888, wefind the very same thingrepeated. Now it is held, I

believe, as a settled principle that if the courts have been found to

put a particular construction on an Act of Parliament and the

Parliament afterwards repeats that enactment, it is presumed to

adojit the decisions upon it as correct law, unless the contrary is

expressly provided, andtc prevent the operation of that rule when

4
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it is desired to prevent it, clauses are introduced for that express

view. Here we find that the construction which I am contending

for was the recognized construction acted upon and acquiesced in

by the Dominion Parliament.

Ritchie, C. J.—Have you not in Ontario an Ac». which says

it shall not have that effect ?

Mr. Mowat—The Ontario Revised Act—yes my lord.

Where there is no enactment that applies, the rule is as I have

mentioned. It seems to me that it is quite as strong here as if we
had a decision of the courts. Everybody took that view, and we
find in 1888 this same language employed instead of the Legisla-

ture correcting it to prevent such a construction if they did not

intend it.

Ritchie, C. J.—Are there any judicial decisions ?

Mr. Mowat—No, I have not found any.

Strong, J —When we find the Legislature continuing an old

enactment, but introducing a new clause, I think we must suppose

that they intended that the new clause should control.

Mr. Mowat—If my learned friend's construction of the

306th section is right we would be driven to say that the 177th

<;lause excluded it.

Strong, J.—Then you must corr-^ to what the construction

of the 306th section is?

Mr. Mowat—I ask your lordships attention for a moment
to the recital in the Act of 1883.

GwvNNE, J.—The recital of a particular section, or the pre-

amble of the Act ?

Mr. Mowat—The recital of the section.

Mr. Blake—Originally the Act was introduced as a separate

Act. There was a Bill going through at the same time and this

was brought into it.

Mr. Mowat—The recital to which I wish to call attention

will be found in chapter 24 of the Statutes of 1883. It is as fol-

lows :

—

"Whereas, it is, in and by 'The British North America Act,

1867/ among other things in effect enacted : that the exclusive legisla-
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tive authority of the Parliament of C>;nada extends to such local works

and undertakings as, although wholl)' situate within a province, are

before or alter their execution, declared by the Parliament of Canada to

be for 'le general advantage of Canada, or for the advantage of two or

more provinces ; and whereas, not only the mainlines of the Inter-

colonial R.iiiway, the Grand Trunk Railway, the North Shore Railway,

the Northern Railway, the Hamilton and North-Western Railway, the

Canada Southern Railway, the Great Western Railway, the Credit

Valley Railway, the Ontario and Quebec Railway and the Canadiaa

Pacific Railway, but also all branch lines or railways connecting with

or crossing them or any of them, are works, and each of them is a work
for the general advantage of Canada ; and whereas, for the better and

more uniform government of all such works, and for the greater safety,

convenience ami advantage of the public, it is desirable that Parliament

should so declare."

The preamble, my learned friend suggests, was not regarded

as existing.

Mk. Blake.—I said it was dropped, that is all.

Mr. Mowat.—1 understood my learned friend to say that

we could not look at the preamble for the purpose of assisting us

to arrive at the meaning of the enacting clause.

Mr. Blake.—Not at all.

Mr. Mowat.—Very good, we can look at it to throw some

light on the enacting clause. I do not think my learned friend

would say that this clause had a different meaning in 1886 and

1888 from what it had in 1883.

Mr. Blake.—All I can say is the light has been extinguish-

ed.

Mr. Mowat.—It has not been extinguished because you can

look at even repealed statutes to throw light on existing legislation.

Whatever this clause meant in 1883 it meant in the Act of t886

and the Act of 1888. My learned friends can draw no distinction.

I refer to the preamble in order to know what the meaning of the

clause was. What was the preamble after the portion that I have

read ?— " whereas for the better and more uniform government of

all such works, and for the greater safety, convenience and
advantage of the public, it is desirable that Parliament should so

declare."

Now it is not suggested there that anything more is contem-
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plated or intended by the Legislature than to provide for the more

uniform government of the work and for the greater convenience and

safety of the public. Those are provisions which applied obviously

to the government of the road after its construction, and when we

find words following to say that they did not clearly mean a rail-

way built—which I think they do—which say that they may mean

either a work done or a work contemplated, and then when we

find in the preamble that the purpose of the enactment merely

refers to the running, I think it demonstrates the intention of the

legislature, that they meant only to deal with the running ; in

other words that they meant only to deal with the works after they

had been completed, after the railway had been built. There was

an argument on the 306th section and the corresponding clauses

which I intended to mention, but which escaped me at the

moment. The concluding words on which we have been talking

so long, I must read once more :

—

" Each and every branch line or railv/ay now or hereafter

connecting with or crossing the said lines of railway, or any of

them, is a work for the general advantage of Canada."

Now does that mean branch line or other railway, or does

it mean branch line or branch railway ?

Strong,
J.—Does it apply to an independent railway?

Mr. Mowat.—That is the point I was going to suggest to

your lordship. I say it does not. My learned friend thinks it is

sufficient for him, in taking away the jurisdiction from one legisla-

ture and giving it to another, to find words which may mean it.

I say he must find words which specifically declare it. Those

words, " branch line or railway," may mean a branch line or a

branch railway, and the beginning of section 307 confirms that

view

:

" Every such railway and branch line shall hereafter be sub-

ject, etc."

*' Railway " there naturally means the railways named, the

Intercolonial Railway and others which are first named and

declared to be works for the general advantage of Canada. It

would be necessary to declare them, but they have declared them.

Then we come to section 307, " every such railway and branch

line,"—I say the presumption is very strong that the meaning is
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any of the railways named, and the branch line of course is

obvious enough.

Stron(;, J.—That would nnke the word " branch " redun-

dant aU^.^^cther.

Mr. Blake.—It says " or crossing."

Mr. Movvat.— It might be two branches.

Strong, J. —It says " each and every branch 'ine or railwny

now or hereafter connecting with or i rossing the said lines of

railway."

Mr. Movvat.—In the 6th line (>f section 307 the same words

occur again, " railway or branch line." Then I think there is a

further aiyument that this is the intention to be found in an Act

also passed in 1888 putting an end to the provisions contained in

the agreement with the Canadian Pacific Railway Company by

which the Dominion Parliament was not to sanction any legisla-

tion interfering wit}, the monopoly of the Compj.ny—I forget the

exact words. The new agreement is set forth in a schedule to

cap. 32 of 51 Vic.

Strong, J.—That is special legislation.

Mr. Mowat.—Yes, it recites the old agreement, but does

not contain the exact provision that the old agreement contains.

That will be found in cap. i, 44 Vic; it is the original Act
concerning the Canadian Pacific Railway Company.

Strong, J.—It is in the schedule of the old Act.

Mr. Mowat.—Yes my Lord. The following is the 15th

clause relating to the restriction as to competing lines :

—

" For 20 years from the date hereof, no line of railway shall be
authorized by the Dominion Parliament to be constructed south of

the Canadian Pacific Railway, from any point at or near the Canadian
Pacific iiailway, except such lines as shall run south-west or to the
westward of the outh-west ; nor to within Ifj miles of latitude 49. And
in the establishment of any new province in the North West Territory,
provision shall be made for continuing such prohibiion after such
establishment until the expiration of the said period."

By that provision no line of railway was to be authorized by
the Dominion to be constructed as there mentioned. Now it

appears from the reports of the Minister of Justice, some of which

i
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I have referred to, and to one or two others of which ^ will refer,

what we all know otherwise, that the Dominion Government

vetoed all Manitoba legislation which would interfc -e with the

terms of that cbuse in case it applied to the Manitc' a legislature.

In terms tiie Dominion Parl'anient only agreed that they would

not authorize a line of railway, uut the spi< t of that was regarded

bv the Government as covering the duty apparently of vetoing

acts—that is iiot done by the Parliament but by the Government.

It was the policy of the Goveriiment to recognt/,e the right of the

Canadiai Pacific Railway Company to have all these local Acts

disallowed from time to time. It is quite plain that it was to get

rid of this monopoly that the Act to which I am referring now,

cap. ^2 of 51 Vic, was passed and that the provision in the Act

44 \ ic. cap. I was rescinded. In consideration of that the

Canadian Pacific Railway Company get $15,000,000 guaranteed

by the Dominion. Now if my learned friends construction of the

Dominion legislation is correct, that is good for nothing. The

ob "t was to allow Manitoba to build roads : the Dominion was

not going to build the-'T ; the Dominion was against building them.

Fifteen millions of dollars was guaranteed in order to get rid of

the supposed monopoly and permit Manitoba to build those roads.

In my construction of the legislation that is quite sufficient

;

nothing more is needed, it is got rid of now.

Strong, J.—It is quite conaistcat with the getting rid of the

monopoly that the Dominion si uld, in the interest of its own public

poli< ,
insist upon this road b ng under the clause, if ihi y ^in

do 1 ai all— that they shouid insist upon this railway being

regarued as a Dominion work.

Mr. Blakr.—They are no longer ' und to prevent it being

built.

Strong J.—I do not see t^at that in any way binds the

policy ot the Dorntnion under this sectitu.

Mr. Mowat—It is ne of a u umber of things which I

thought tended in that dire' tion and which I thought I should

mention to your lordships.

Strong, J.-It is a question of nolicy altogether. The Legislature

of course is the savereign judge in that case. The Dominion iL,:
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may think it proper for some purpose, for military purposes,

for instance, which under the British North America Act is

entirely within the Dominion, to declare that all lines crossing

these main lines of railway should be under their control. I do
not think they have in any way deprived themselves of the right of

insisting upon that policy by anything they may have done to

abolish the monoply of the Canadian Pacific Railway Company.

Mr. Blake,—They have or'y freed their hands to legislate

in that direction if they please.

Mr. Movv.vi -I will now proceed to show, from the policy

which Parliament has itself pursued, that their view is that the

provincial legislatures continue, notwithstanding the sectioi.j I

have mentioned, to construct local railways. I find this remarkable

state of things, that several of these provincial roads, incor-

porated since May, 1883, and whose incorporation is therefore

void according to the contention of the o^her side, have been
actually recognized by the Dominion Parliament in a distinct way,

granting them large bonuses in aid of the works. If that is not a
recognition of the validity of thc.se railway charters, I cannot

imagine anything that would be a recognition. In order to find

out the meaning of one Act of Parliament, we are of course at

liberty to refer to all Acts of Parliament. The intention, manifest-

ed in any way, the courtswill take into account. I donotthinkyour
lordships will be able to suggest any more striking way of proving
the intention than by going to the Statute book. The first Statute

that I observe is ona passed in 1886 by the Ontario Legislature,

cap. 69, authorizing the Irondale, Bancroft & Ottawa Railway to

join any raiUvay passing Orillia, which would of course authorize
connection with the Northern or the Midland. To that railway

a subsidy of $3,200., per mile was granted.

Strong, J.—Since the clause of 1883 ?

Mr. Mowat,—Yes my lord, since the 1883 clause. Then
cap. 77, incorporated the Richmond Hill Junction Railway Com-
pany to run from Richmond Hill village and connect with the
Northern Railway near the Richmond Hill Station. It was
subsidized the following year by the Dominion Parliament to the
extent of $3,200 per mile. Then we come to Quebec: there is li
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the Jacques Cartier Union Railway Company, which is authorized

expressely to conne :t with the North Shore Railway. It was in

that case that the opinion of Mr. Speaker VVurtele was given, to

which I have referred, and the Hill accordingly was passed. It is

rap. 71, of the Statutes of 1884. Now that line was subsidized

in 1887 by the Dominion Parliament to the extent of $20,000,

and by another Act of Parliament $200,000.

Strong, J.—Would that apply to anything more than these

particular companies ?

Mr Mowat.—They did not do anything to confirm those

Acts at the time they subsidized the companies.

Strong, J.—They grant a subsidy which would be a recogni-

tion of the incorporation. Whore the Crown makes a grant to a

corporate body it has the effect of recognizing the body as one

duly and legally incorporated. Would it have any effect beyond

these particular bodies to which the grant was made ? Granting

that they were invalid corporations before that time and that these

subsidies made them valid, would it affect other bodies to which

no such grant was made ?

Mr. Mowat.—The language of section 306 is more or less

doubtful, and if you attempt to say from that that the provincial

legislatures have no power to incorporate such railways, and if

we find that the Dominion Parliament pass an Act expressly sub-

sidizing one of those railways, I think it is a pretty strong argu-

ment that the Dominion Parliament considered that a valid com-

pany.

Taschere\l", J.—It is not the Dominion Government that

contends before us that this line should not cross. It in the Can-

adian Pacific Railway Company that appears before us and con-

tends that all this is wrong. If this has any bearing the Canadian

Pacific Railway Company cannot be affected by it.

Strong J —What you contend is that the Dominion Pirlia-

ment has in this way put a legislative construction on these

clauses, 121 and 306.

Mr. Mowat.—That is exactly what I wish to make out.

Taschereau, J.—The Dominion Government is just asking

the opinion of the Court ; it does not contend anything.

4S,'-r



80

Mr. Mowat.—I do not know whether the Dominion Gov-
ernment takes the same view that I do of this question, but the
legislative construction would bind everybody in the Dominion.
Take another Quebec Act, cap. 78, of the Statutes of 1886,

'•norating the Cap Rouge and St. Lawrence Railway Com-
o connect with the North Shore Railway. It was subsidiz-

y the Dominion with a sum of $38,400. Then again the
Game year, chapter 81, the Drummond County Railway Company
was incorporated to connect with the Grand Trunk Railway, and
it was subsidized by the Dominion afterwards to the extent of

$3,200 per mile for 30 miles. Then chapter 68 of the Statutes of
1887 incorporated the Montreal and Lake Maskinonge Railway
Company which is authorized expressly to connect with the Can-
adian Pacific Railway. It was subsidized apparently with $22,000.
I now come to New Brunswick. In the year 1887, chapter 23.

was passed by the legislature of that Province incorporating the
Central Railway Company, with power to connect with the Inter-
colonial Railway, and a subsidy was granted by the Dominion in

1888, of $83,612.54, a most remarkable case of accuracy. Then
in Nova Scotia, in the Statute book of 1886, I find chapter 155,
incorporating a railway to run from a point on the Intercolonial
Railway to Lansdowne

; that was subsidized afterwards by the
Dominion Parliament by a grant of $80,000. Then there is a
whole host of railway companies incorporated during all those
years m all the Provinces ; I have a list of them here. I do not
know that I need trouble your lordships with any of them, but
none of them were disallowed^

GwvNNE, J.—Crossing these named railways ?

Mr. Mowat.—Yes my 'ord. I will hand in a list of them.
Your lordships will observe therefore that all these were allowed
to go into operation after the Minister of Justice had reported to
Council, with the exception of some lines in Manitoba, and those
were disallowed not on any ground that they were ultra vires, but
assuming that they were intra vires of the Manitoba Legislature
there were reasons of policy why they should be disallowed. I
should like to mention the case of the Brockville, Irondale and
Sault Ste. Marie Railway Company as one of those incorporated
since ^6^1 and subsidized by the Dominion Parliament. This
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road runs from Brockville by way of VVestport to the aault Of
this road 45 miles have been built, from Brockville to Westport.

It connects with the Grand Trunk Railway at or near Lyn, and
there is some work now going on there to connect at another

point near Brockville. That is one case in which application was
made to the Railway Committee for leave to cross the Grand
Trunk Railway.

Mr. Blake.—What bearing has this upon the case ?

Mr. Mowat.—The Railway Committee is a kind of court

and there must be some means of finding what the court has done.

Mr. Blake.—I do not know anything that has been done in

that case and I do not think the court does either. We have not

the facts of the case before us.

Mr. Mowat.—How can your lordships give an opinion

unless you know what the Railway Committee have done ?

Ritchie, C. J.— If the Railway Committee know all about

it, what is the use of asking for our opinion ?

Strong, J.—If their forn er decisions do not bind them,

you can hardly expect that we shall follow their decisions.

GwvNNE, J.—Is your position this, that what they have

done before is right, or do you contend that it is wrong ?

Mr. Mowat.—If it is wrong I suppose they do not want to

go on doing wrong : they want this Court to say what the law is.

The Railway Committee is a Court with power to examine witnes-

ses, and with very large powers, and there is no right of appeal

from their decisions. I mention this for the purpose of stating

thot that is one of the roads that has received a subsidy of $3,200

a mile for 45 miles. There is aiiother hne which I think I did

not mention. The Gananoque and Rideau Railway Company,
which connects with the Grand Trunk Road at the Gananoque
station.

Taschereau, J.—The way that the question is submitted

here, the Canadian Pacific Railway Company must have contended

that the Railway Committee had not the power to permit the

crossing, but because the Act was unconstitutional.

GwvNNE, J.—So that the fact of such things having been

done before has no bearing on the subject before us.

6
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Mr. Mowat.—I submit that when a question comes up as

to whether the power of the Provincial Legislature has been taken

away by the Dominion Parliament in a matter which that Parlia-

ment has a right to take it away, it should very clearly appear
:

it

should not be found in provisions that are equivocaly about which

there can be any doubt. It is as grave a matter as could possibly

be done, and the way of doing it should be so clear that he who

runs may read. The Courts will hold that unless language

is used about which there can be no doubt at all, the power

cannot be taken away. This section 306 does not mention any-

thing about the legislatures of the Provinces, as other clauses do,

and not having mentioned them, and the words being equivocal,

they ought to be considered as not covering any case beyond what

necessarily comes within them.

Strong, J.—Should not we read " every such railway and

branch line shall hereafter be subject to the legislative authority

of the Parliament of Canada," as giving the exclusive jurisdiction

to Parliament.

Mr. xMowat.—I have been urging that section 306 does

not refer to merely contemplated roads.

Strong, J.—But to all roads to which it does refer : every-

thing which is embraced by section 306 is by section 307 taken

under the exclusive power of the Dominion.

Mr. Mowat.—Yes my Lord, but if in section 306 it was

intended to take away from the Provincial Legislatures the power

of building roads, I have pointed out that it is not expressly

stated in the clause, and it is not necessary to cover a case like

this. Further I appeal to the rule that Her Majesty is never

bound unless the implication is a necessary one. What is it con-

tended that the Dominion Parliament has done ? Her Majesty

could build roads either on the advice of the Dominion Parliament

or on the advice of the Local Legislature. It is said that Her

Majesty has been deprived of the power of building roads on the

advice of the local legislatures. On well considered principles I

submit thai the clauses should be considered not to cover

cases of that kind. I think that the observations I have

made include all that is material that I intended to advance
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to your Lordships. I submit that while the actual intention is

beyond any doubt here, the language that has been used is such
as not to give larger powers than were intended, and is not such as

shows an intention on the part of the Dominion Parliament to

take away from Provincial Legislatures the right of building new
roads crossing or connecting with those named, subject to being

sanctioned by the Railway Committee at the proper time.

Mr. McCarthy.—I appear in this case for the Attorney

General of the Province of Manitoba. The case must, to a very

great extent, be determined upon the construction, as it appears

to me, which your lordships will place on these clauses of the

British North America Act, because if we once ascertain the

proper meaning to be atiiched to the clauses under consideration

it will be easier, in all prouT.bility, to determine and define the

proper meaning to be given to the particular section of the

Railway Act of 1883, which has subsequently been re-enacted.

I do not propose to dispute at all many of the obsevvatio'is which

have been made on the other side of the case in the argument
addressed to your lordships yestei'day. As to the power of Parlia-

ment and as to the duty of the Court, I do not think that it would be

open to me to argue, nor do I think it could be successfully con-

tended that if Parliament has in this case enacted or declared

—

because it is a declaration and the exercise of a power—that any
particular work which hitherto, and primafade under the British

North America Act was a provincial work, was henceforth to be

a work for *'r.'i general advantage of Canada, I do not think the

Court can ' -ruire into the reasons or ground on which that legis-

lation w, oased. I quite go with my learned friend, Mr.

Blake, in his argument that even if the reasons were given in the

recital, and those reasons appeared to be wholly unsatisfactory to

the court before whom the question came, if they appeared illogi-

cal, nay absurd, nevertheless if Parliament has come to that con-

clusion and has made that declaration, the courts, I apprehend,

must give effect to it whatever the reasons may have been ; but if

there vs a difficulty in construction, if there are doubts and differences

of opinion which may be reasonably entertained, in other words
if the Act itself is not perfectly clear and certain, then the con-

siderations which have been advanced by my learned friend who
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has preceded me, and those which I will afterwards offer to your

lordships, may have a very great effect upon the proper construc-

tion to be placed on the enactments. I think my learned friend,

Mr, Blake, referred yesterday to some extracts from Jude Cooley's

celebrated wo-k—because it has come to be recognized as a cele-

brated work—on Constitutional Limitations. I will add to this,

if I am not repeating the quotations given to your lordships, the

interpretation which should properly be given. At page 87 of

the last edition of this work in the library, just stating the principle

which my learnd friend, Mr. B.ake, quoted, this language is to be

found :
" Still less will the injustice of a constitutional provision

authorize the courts to disregard it, or indirectly to annul it by

construing it away." Further on he remarks :—

"Such provisions when free from doubt must receive the same

construction as any other. We do not say, however, that if a clause

should be found in a constitution wbid' should appear at first blush to

demand a construction leading to monfecrous and absurd consequences,

it might not be the duty of the Court to question and cross-question

such clause closely, with a view to discover m it, if possible, some other

meaning more consistent with the* general purposes and aims of these

instruments."

At page 205. language to the same effect will also be found.

He quotes from Mr. Senator Verplanck as follows :

—

" It is difficult upon any geneftil principles to limit the omnipo-

tence of the sovereign legislative power by judicial interposition,

except so far as the express words of a written constitution

give that authority. There are indeed* many dicta and some

great authorities holding that Acts contrary to the first principle of

right are void. The principle is unquestionably sound as the governing

rule of the Legislature in relation to its own acts or even those of a pre-

ceding legislature. It also affords a safe rule of construction for courts,

in the interpretation of laws admitting of any doubtful construction, to

presume that the legislatu.e could not have intended an unequal and

unjust operation of its Statutes."

These are the rules which I invoke for a consideration of the

matter which is now before the Court, and let me first draw

attention, if indeed it may be at the expense of some little repeti-

tion, in a case of this great importance, to the object of this

power. It is perfectly plain that the intention of this Act is to

confer upon the local legislatures, in ordinary and as a general

i'
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thing, control over local works and undertakings generally, and it

is only in excepted cases that that power and that authority,

geneially to be looked upon in the first place as being in the local

legislatures, is taken from them. I think there is great force in

the argument which my learned friend, Mr, Mowat, presented to

your brdships, that if the wide and sweeping powers which are

claimed to be the proper meaning of the enactment m question,

are held by your lordships to be its true meaning, the effect would

be to give to the exception a construction so far reachmg as to do

away with the enacting clause. If it is lawful for the Parliament

of Canada to pass the enactment having the meaning contended

for on the other side, so as by one short sentence to sweep under

its control practically all the railways then existing, and practically

all the railways which for all time could or might be constructed,

to take away from the authority in which it was, prima facie

reposed, this power, then it would be equally within the compet

ence of Parliament to declare that all local works and undertakings,

using the language of section lo that may be thought of shall be

for the benefit of Canada. Now if that is possible the result,

your lordships will see, would be to enable the exception to

destroy what in other instruments would be called the grant of

power. It would create such a repugnance between the exception

and the grant that it would be impossible that both could stand,

and according to well known rules of construction the effect

would be that the exception would have to give way. Though
perhaps unnecessary, I will refer on that point to the case of

Furneval and Grimes, 5 Manning and Granger, 576 ; and to

Livingston on the construction or interpretation of deeds, page

427. The first case is where church-wardens desiring to protect

themselves endeavored so to covenant and limit their covenant

that there should be no liability on them or their successors per-

sonally. The Court held that that was an impossible result, and

the decision was that the persons were responsible personally

notwithstanding the plain intent of the instrument. But there is

also in this legislation—I am speaking now of the British North

America Act—another view which it presents. Dealing with this

sub-section " c " and not vepeating Mr. Mowats view as to the

limited effect that ought to be given to that sub-section, I say that
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it is plain and clear that the key to the meaning of this sub-section

is the word " works." " Such works " I leave out their situation,

*' as are "—or let me put it
" such a work as is before its execution

declared by the Parliament of Canada to be for the general

advantage of Canada."—" such a work as, after its execution, is

declared by the Parliament of Canada to be for the general

advantage of Canada.'" " Such a work "—what does that mean ?

If the work is constructed, if il is in existence, there can be no

doubt at all about the meaning to be attached to it. If in a liberal,

a reasonably liberal sense, it is a work, I think the work is

designed, conceived, thought of, agitated for. It is a work which

Parliament in advan- e may say would be for the general advantage

of Canada, but it is upon the object, the work, whether con-

structed, completed, or designed, upon which this legislation

is to operate and not by a general enactment of laws that all

works hereafter thought of, or which may be conceived of in the

distant future are works for the general advantage of Canada.

Why, gramatically it is absurd. Take this very work, and others

that might be suggested as even more improbable as being within

the contemplation of the Parliament of Canada—how can you

conceive that a work which had never been dreamed of,

which had never entered the mind of man to be constructed, not

only shall be a work for the general advantage of Canada, but

was at the time that legislation was passed a work for the general

advantage of Canada ? I have seen it laid down that Parliament

is powerful enough to do everything, but make a man a woman or

a woman a man, but if your lordships are to declare that a work

which has never been thought of is a work for the general

advantage of Canada, I think it is extending in an equal degree

the power of Parliament. The Intercolonial Railway joins the

Canadian Pacific Railway which crosses the continent : through

the whole of this country north and south of this line of railway,

roads may be built and works done which were never dreamed of

and these are declared by this enactment to be works for the

general advantage of Canada. It is plainly contemplated by this

enactment that Parliament will exercise a judgment, or have the

opportunity of exercising a judgment, with regard to any particular

work which is withdrawn from the authority of a local body.

,.L
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Your lordships will see that it is not the enactment of a law, it is

not making a law which is to be read as we are told—as a statute
always speaking, but it is the declaration of a power by virtue of
which the authority that is vested in the local legislatures to-day
is in a moment to be transferred to another legislative body, and
that for all time, because I think I can satisfy your lordships that
once that power is declared there is no revocation.

GwYNNE, J.—You contend that the enacment has no applica-
tion to a future work ?

Mr. McCarthy,—It has no application to any but an actual
work. This is a power which, your lordships will see, once
exercised can never be recalled or revoked. It is not the making
of a law or the enactment of a rule for the guidence of people, but
it is a power which was given in this constituting instrument,as such
instruments are sometimes called on the other side of the line,that on
a given event happening, namely the declaration by the Parliament
of Canada, that a certain work shall under its jurisdiction. That
declaration being made the work becomes for all time under the
jurisdiction of the Dominion, and Parliament can no more denude
itself of that right than it can of the jurisdiction over trade, com-
merce or any other subject enumerated in section 91 : it practically
comes under section 91 of the British North America Act, and
once passing under the jurisdiction of the Parliament of Canada
it can never afterwards cease to be under that jurisdiction and
can never be revoked.

Taschereau, J.—You contend that it must be read as enume-
rated under section 91 ?

Mr. McCarthy,—Yes my lord, and beyond the purview of
the local Legislature : the power is to declare that is for the
advantage of Canada. If so, under section 29 it comes under the
exclusive authority of the Parliament of Canada. If under the
exclusive authority of Canada, what jurisdiction has the Parliament
of Canada to transfer it to another body ? I am not aware of any
such power. These considerations must weigh with the court
when I come afterwards to ask your lordships to interpret the effect
of this enactment. My learned friend, Mr. Blake, used an argument
yesterday which I think goes a long way indeed to strengthen this

contention. He said that the Parliament of Canada, exercising
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its power bona fide, must be assumed to undertake the promotion

of that work. Apply that : the promotion of what work ? This

work may or may not have been thought of For my argument

I may assume that it was never thought of in 1883, 1886 or 1888.

The Parhament of Canada undertook to promote works which had

never been thought of I think Mr. Blake's contention is correct :

Parliament says not only is that a work which it ought to promote,

but it is so important that the power of the Dominion should be

given to its construction and completion, but if you look at the

map of the country and see the large blank that would be left in

the power of the local legislatures to construct and build works, the

effect of this would in the future be very detrimental to the public in-

terests and on that ground cannot possibly beconceived tohavebeen

in the contemplation of those who framed the British North America

Act. Therefore I say that the power of Parliament is to deal with

works projected, .signed, at all events conceived—in other words

an object.' What I mean, is, that the object which is intended in

the construction of the work must be dealt with in the legislature.

Now of course we all know, within our own experience, plenty of

works which have been agitated for years ; one in my part of the

country we have heard of a great deal for years, the Georgian Bay

Canal. That was a projected work. It would have been quite

possible, I take it, for the Parliament of Canada to have said that the

Georgian Bay Canal is a work for the general advantage of Canada

and to bring it within the jurisdiction of Parliament.

Taschereau, J.—Creating it and making it a work for the

general advantage.

Mr. McCarthy.—I am not sure that it might go that

length, but in advance of its creation it could declare it a work

for the general advantage of Canada. What is the proper niean-

of the word " works " ? What is a work ?

Taschereau, J.— It contemplates execution.

Mr. McCarthy.—It contemplates the execution of some
particular work. It does not contemplate that the Parliament of

Canada is to be authorized to make a law to do a' (ay with the

authority of the local legislatures to do local works, but it contem-

plates that a certain work, under certain circumstances, shall be for

I
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the general advantage of Canada. I deal first with the general

principle. Although general words might be sufficient in some

cases and it would not be absolutely necessary to specify the par-

ticular work, yet it is essential to designate particular works by

particular names, if they are to be accomplished in another way.

Then, very much in the same light that I have taken so far, is the

negative of the proposition, and that brings me to the construc-

tion of this clause. Whatever that means I say that it cannot

come under the head of works, if the words are to have the wide

interpretation claimed for them on the other side It cannot

mean every branch line or railway hereafter connecting with or

crossing the said lines of railway. If I am right so far, that fol-

lows. Now is this enactment to be read as one always speaking?

We know perfectly well that that is the construction of ordinary

Acts of Parliament, but I have endeavored already to point out to

your lordships, and I will repeat very shortly, that that is the exer-

cise of a power, and like the exercise of other powers it is to be

performed in a certain way, it has to be executed in a certain way.

When executed it is not a law like ordinary enactments, such as

the criminal hw or the Act regulating bills or promissory notes,

but a declaration which has produced by antecedent enactment,

the British North America Act, a certain result ; but the law is

not always to be read as speaking at that particular time. Take the

narrow view, and it is the view which my learned friend Mr. Mowat

has presented on that particular aspect of the case, and the argu-

ment is in our favor, because it contemplates as plainly as possible

that it is the branch railway, or the railway, whichever it may be

—

I am coming bye and bye to see whether these terms are wide

enough to include what is contended for on the other side— it is

the branch railway which is declared to bs a work for the general

advantage of Canada, not the work conceived in the rran's brain,

not a sod turned on the ground, but the accomplished work which

has defacto reached the point to connect it with one of the nam-

ed railways. It is " every branch line or railway " not the works.

I do not mean to say in one sense that you might not read the

clause in that way. If the contention required it, and the subject

matter made it necessary to give it that reading, it is possible that

your lordships would say " branch line or railway " here means the
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designed railway or the designed branch hne, but I say in this

case the context requires no such stretching of the lans^uap'

When we speak of a railway or branch hne, wo are speaking '

existing thing which, for the reasons I have already adveii

are not at all affected by this enactment, but which if the c

ment is to be read as speaking from day to day and hour to i.^ur

would refer to the accomplished work and not the desig ;d work.

GWYNNE, J.— Is the crossing made part of the Act ?

Mr. McCarthy.—No my lord.

GwYNNE, J.—There is no objection to the Act as authorizing

the construction of a railway between two points ; it is only the

crossing of the Canadian Pacific Railway that is objected to.

• Mr. McCarthy.—Yes my lord, and not only that but this

railway could geographically be built without crossing the Cana-

dian Pacific Railway at all.

GwYNNE, J.—Then there is no objection to your doing that,

it is only by crossing one of these named railways that you make
it a Dominion work.

Mr. McCarthy.—You are asked " is the said Statute of

Manitoba, in view of t.ie provisions of chapter 109 of the Revised

Statutes of Canada, particularly section 121 thereof, and in view

of the Railway Act of 1S88, particularly sections 306 and 307,

valid and effectual so as to confer authority on the Railway Com-
missioner, in said Statute of Manitoba mentioned, to construct

such a railway as the said Portage Extension of the Red River

Valley Railway crossing the Canadian Pacific Railway."

Gywnne, J.—You must make it cross ; it is only by attempt-

ing to cross that you make it a Dominion work.

Mr. McCarthy.—Well, our legislation is not u/irc vires.

The Legislature of Manitoba has properly exercised its powers by

incorporating a company to build this road between these two

points.

GwYNNE, J.—If you can run between the two points without

crossing the Canadian Pacific Railway.

Mr. McCarthy.—Yes, and then what follows ? You come
to this, that our Act is good until we reach the point of cross-

ing and then it becomes ultra vires.

^
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GwY>fNE, J.—Not if you do not cross.

Mr. McCarthy.—The Act is either intra vires or ultra

vires,

GwYNNE, J.—It is good ^o ena' 1e you to make the road

without crossing.

Mr. McCarthy.—I sulrnit it is good on the face ot it until

we cross, beyond all question, and why should it then become

bad ? It may be that the moment it crosses it becomes subject to

Dominion jurisdiction.

GwYNNE, J.—You convert it by that from a work under

provincial jurisdiction to a work under Dominion jurisdiction.

Mr. McCarthy.—Possibly that very moment we become

subject to Dominion legislation.

GwYNNE, J.—Can you make it a Dominion work by your

acts alone ?

Mr. McCarthy.—If we have power to charter a road which

road may or may not cross. The first section of the Act says :—

"The Railway Commissioner shall have the power to construct

and operate a railway from a point within the City of Winnipeg to a

point within or near the town of West Lynne, within the Province of

Manitoba, and such railway shall be styled and known as the Red

River Valley Railway."

That railway has been constructed without crossing any of

the main lines. Then the latter part of the section is as follows :—

" And also to construct and operate a railway from a point within

the City of Winnipeg to a point within the Town of Portage la Prairie,

and also to conntruct and operate such other railways, within the

Province of Manitoba, as may be determined upon by the Lieutenant-

Governor-in Council."

Supposing this was an act of incoporation by which a com-

pany was incorporated with those powers. The corporation is

good, it proceeds to exercise its powers and then it comes to the

Railway Committee of the Privy Council and asks to be permitted

to cross this line. What is the company to be told? That

section 177 of the Railway Act provides for that case? Are they

to be told " because you come here and ask to be allowed to cross

you have destroyed your own charter ? It was good up to the

time you made the application to the Committee of the Privy
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Council, but that instant your charter has become null and void.''

Is that the construct-on that is to be placed upon it ? It is a

redtictio ad absurdum. If that is the contention, that hencefor-

ward, just as with other railways, just as with those railways which
were in existence in 1883, that those railways should be subject

to Dominion legislation

—

Ritchie, C. J.—Can you construct a railway from the City
of Winnipeg to a point at or near Portage la Prairie without cross-

ing the Canadian Pacific Railway ?

Mr. McCarthy.—Yes my lord, that is a fact, and your
lordships cannot shut your eyes to the fact that it is therefore a

valid enactment.

GwYNNE,
J.— A. valid enactment to enable you to cross ?

Taschereau,
J.—The question before us is not whether the

Act of incorporation is good or not. It is quite a different

question.

Mr. McCarthy.— I start with the fact that the Act is valid

on its face : its validity must be admitted until we apply to the

Railway Committee for permission to cross. Then if it is valid for

that purpose

—

Strong,
J.—Vou contend it is valid so as to confer authority

to cross ?

Ritchie, C. J.—Is it valid for that purpose without the

consent of the Railway Committee of the Privy Council ?

Mr. McCarthy.—Certainly not.

Mr. Blake.—Your lordships are asked to assume that they

have a right to ask permission to cross.

Mr. McCarthy.—The case is submitted to your lordships

with this view, that the Railway Committee will, if they have the

power, give permission to cross. They say the only objection is

that your Act of Parliament is invalid. ..nen did it become
invalid ? It wxis not invalid when it was passed. Then the Act
becomes invalid because we go in a certain direction. The
reasonable construction in that viev- would be that if the effect of

this Act is—and it carries out the view for which Mr. Mowat has

contended—that what the section of the Act of 1883, was dealing

with was the existing railway, not the projected work. But

I
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*' existing railway and works " of course may be well used in either

one sense or the other. Now these general considerations which

appear to me to be of very potent weight in the determination of

a matter of this kind, I have followed my learned friend, Mr.

Mowat, in submitl'ng to your lordships. There is just one case

which I think may well be cited. It has been referred to by Mr.

Robinson. I cite it for a different purpose. In Regina vs.

Moore, a Quebec case, reported in Cartwright, vol. 2, p. 257,

your lordships will find it laid down, that local works and under-

takings are to have the widest possible signification, so that your

lordships will see, if that is correct, and the reasoning appears to

commend itself to one, as a correct signification, what I would say

to that is that the generality of those words if applied in the way

..uggested by a sweeping clause as all local \vorks and undertakings

would necessarily destroy to a large extent the powers of the

Local Legislatures,

Taschereau, J.—That was reserved for a criminal case ?

Mr. McCarthy.—Yes my lord. Another case to which I

would refer, is the European and North American Railway vs.

Thomas, i Pagsley 42, and 2 Cartwright, 439. It upholds the

validity of this charter. Your lordships will remember that case.

It appears to me to go all the length of upholding the validity of

this charter, upon the point I have jusl been speaking to. There

the contention was that the object of the road was to connect with

a line in the State of Mame, and it was urged that as that was the

object, and that it could be established outside of the charter

itself, then it would come within the forbidding clause, or excep-

tion of this clause 10 hut the Court held there " that we cannot

look beyond the charier itself to see what the objects, or motives,

or intentions may have been. They may have carried their line

to the international boundary, and for all we know the other rail-

way may have been constructed to the same invisible line, and

there may have been a connecting road, but this charter is within

the power of the local legislature, because the authority confines

it to the limits of the Province."

Ritchie, C. J.—There is another case.

Mr. McCarthy.—That is the case of Dow vs. Black,

reported in i Pugsley, 300. That was on a different ground.

s
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RiTCHiii, C. J.—The point there was that the line was con-
necting with a foreign country.

.

Mr. McCarthy.—The Court helow put it that way. The
Act that was considered ultra vires there was legislation to assist
an existing road which had been chartered before confederation,
and did connect with a foreign line ; and I think the Court there
determined that that being the object, to assist t*- s line it was
practically the same as if it was an incorporation of that line, but
the Privy Council held otherwise. It is reported in 6 Privy
Council, page 72. This case is, to my mind, a very strong,
authority, if, indeed authority is wanting-but I cannot see that
there is—to uphold the validity of the legislation of the Province
of Manitoba, and I know not how it is to be impugned
afterwards.

Ritchie, C. J.—Could they possibly authorize the crossing
of the Canadian Pacific Railway ?

Mr. McCarthy.—Of course, I perfectly apprehend that, I
perfectly realize that we have to satisfy your lordships, first that
the Act itself could not be declared by this Court to be ultra
vires. They build on that until they come to the crossing. It
must be because in pursuance of the power therein conferred, they

.
have applied to the Railway Committee of the Privy Council for
liberty to cross, that they lose their entity.

Strong J.—Is not the real question submitted to us here
whether there is any power, conferred by this statute of the Pro-
vince of Manitoba, on the company incorporated, to cross the
Canadian Pacific Railway with the authority of the Railway
Committee alone, and without any legislative authority of the
Dominion ?

Mr. McCarthy.-Thrt is another way of putting it, perhaps.

Strong, J.—Is it not just that .?

Mr. McCarthy.—It may be.

Strong, J—That is consistent with the argument. We may
answer this question in the negative without in any way impugning
the constitutionality or validity of the Statute.

Mr. McCarthy.—Yes, that is, if it is possible for your lord-
ships to do It.

^"S>
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Mr. Blake.—And as they cculd build the ioad without
crossing the Canadian Pacific Railway.

Taschereau, J.—Has the Privy Council the power to
authorize the crossing ?

Mr. Blake.—They ask your lordships to assume that they
will exercise the power if you answer that they have.

Strong, J.—Whether adding their authority to the Statute,
without any legislative authority from the Dominion, there is power
to permit the crossing.

Mr. McCarthy.—I think what your lordships have before
you is this

: first, the Act of the Manitoba Legislature, second the
application to the Railway Committee. We have these two facts.

Now, upon these facts, can the Railway Committee proceed ? One
goes in advance of the other, illustratmg the fact that the Statute
applies merely to railways constructed, to works in that sense
completed, and not to the conception of a work which
is a different matter. The words are quite open,
perhaps, to either one view or the other. It is impossible
as it appears to me, to conceive of a charter which is good and
beccines destroyed because the parties are pursumg the powers
authorized by it. That is a kind of felo de se which one cannot
understand.

Now, coming to a somewhat more minute criticism of the
enactment itself, I do not know to what extent your lordships are
at liberty to look back to the Statute of 1883 for an interpretation
of the subsequent enactments in the Revised Statutes and the
Statute of 1888, but I think it is impossible to read the original
enactment without seeing the juxtaposition, to quote from Judge
Wurtele's statement, in which main lines are put to branch lines.
It recites that not only " the main lines of the Intercolonial Rail-
way," &c., (mentioning them) but also "all I'anch lines of rail-

ways connecting with or crossing," &c. Now, there is some
object in using the words " main lines " there. Certain railways
have been selected as the great trunk lines of the country, and
Parliament recites not only the main lines but also all branch lines
of railways connecting with or crossing them. What I say is that
the subsequent words are to be read in connection with the first
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as referrin}? merely to the branch lines—that these main lines and

these branch lines are the lines declared to be for the general

advantage of Canada. I admit that the language is not as apt, or

distinct or precise in that regard as, perhaps, it should have been

but there is nothing in the words that are used—unless the court

is prepared to declare as a matter of law that a branch cannot

cross a main line—to prevent the meaning being applied to the

enacting part of the clause which I contend for. Now is there

anything, in law or in reason, to say that a branch line of railway

cannot cross? First it is to be a branch line; a branch line,

secondly, which connects with, or, thirdly, which crosses. Ordin-

arily, I admit the acceptation of a branch is a line which connects

with a trunk, but that is not, evidently, deemed sufficient by Par-

liament to define its meaning, because it says a " branch " which

" connects with." These words can only refer to a branch, as has

been properly stated on the other side.

Mr. Blake.—No, branch lines, or railways connecting with

or crossing.

Mr. McCarthy.—That may be, but I should not think that

the natural interpretation, I should think a branch, if it does con-

nect

—

Mr. Blake.—If it is a branch it must connect, and therefore

it does not apply to a branch,

Mr. McCarthy.—Let us read the section :

—

" Whereas it ii^, in and by the British North America Act, 1867,

among other thinjis m effe- enacted, that the exclusive legislative

autliority of the ParliameM .i Canada, extends to such local works as,

although wholly situate within a Province, are before or after their

execution declared by the Parliament of Canada to be for the general

advantage, &c, all branch lines of railway connecting with or

crossing the said lines of railway, or any one of them, is a work for the

general advantage of Canada."

Ritchie, C, J.
—" Every branch line or railway now or here-

after connecting with or crossing the said lines, &c," and then

section 307 says :
" every such branch, &c,"

Mr. McCarthy.—The named railways are declared to be

works for the general advantage of Canada, and " each and every

branch line, etc., crossing "—the branch line must connect with-

'-r

i^^



97

«»*.

Of course I admit, what my learned friend says, that the branch
line would not be a branch if it did not connect, but Parliament
has not chosen to rely upor. that signification of a branch line ; it

goes on to say that a branch hne is one which connects—" each
and every branch line, etc., which connects, etc." " Would not it

say "and " instead of "or"—every branch line and railway and every
railway now or hereafter connecting with, etc. That would
be the proper way to draw that clause. Then the 2nd
section—the sub-section as it was then- -of section 307
as it is now does not seem to me to help either my opponents
in this view, or the view I am contending for, for it says " every
such branch railway or line," because every such railway, therefore,
was dealt with as an independent railway, and every branch line

as a separate and distinct matter, "shall hereaxter be subject to
the legislative authority of Canada." But I think it is a mere
repetition of what has already preceded it, and unnecessarily pre-
ceded it, in the principal clause in which it is enacted, that all

those railways " are hereby declared to be works for the general
advantage of Canada." Then it goes on unnecessarily to say that
every one of those lines of road had been already declared to be
for the general advantage of Canada, or were being declared
for the general advantage of Canada. " Every such railway and
branch hne shall hereafter be subject to the authority of the Par-
liament of Canada." Now, there is a completeness in that ; there
is a reasonableness in that construction. There is an obvious
sense, if the main line is to be under the control of Parliament,
that the branch lines shall be under the control of Parliament,,

and the branch lines in a large and liberal sense. For instance,

I know of one case where there was a branch line connected with
the Grand Trunk Railway—the Midland—which was not brought
under the jurisdiction of this Parliament until this enactment took
place. I think that perhaps the Toronto & Nipissing may be said
to have been a road which, in one sense, connected—I do not
think it did literally—with the Grand Trunk Railway, but it was
one of its branches.

Patterson,;.-It ran along the Grand Trunk Railway before
it became a part of the system.

7
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GwyNNE, J.-It vvas always a branch of the Grand Trunk
Railway.

Mr. Blake—The Midland systen is an aggregation of several
roads.

Mr. McCARTHY-Your lordships will find the history of it in
Clegg s case. Moorhouse, 8 Ontario Appeals.

Gwv'NNE
J.-Does it not appear in the case of Barbeau vs,

the Grand Junction ?

Mr. McCARTHY-The Toronto & Nipissing was in a differ-
ent position. It was originally a narrow gauge line, a provincial
road and my recollection is that by license-not as a part of the
Grand Irunk Railway, not as connecting with the Grand
I runk Railway, but by license-it ran from the Scar-
boro Junction into Toronto, a distance of 8 or lo miles, to a
station of Its own. It was part of the Grand Trunk Railway system
physically connected with the Grand Trunk Railway system, and
yet It was a branch. It became afterwards the ordinary gauge, and
became a branch of the Grand Trunk Railway, which would natur-
ally come within these words. Now, the question is whether your
lordships would put the extravagant meaning which my learned
friends on the other side have contended for, or attach a reason-
able meaning to it. If that is open, there is no doubt as to what
view your lordships should take under the well known rule regu-
lating questions of that kind, and I am unable to conceive why it
IS that prominence is given to the words not only "main lines

"

but "branch lines," if it was intended to include every railway
which crosses any of the named roads. My learned friend, Mr
Blake, urged that there is a commercial meaning to that, but these
roads cross one another sometimes without having any joint
station.

^

Mr. Blake—The general law provides for and requires
facilities at every crossing.

Mr. McCarthv-K so, it is a general rule of law which is
more honored in the breach than in the observance of it. I do
not think they have joint, or junction stations at any of the cross-
ings. They stop and cross as required by law, but they have no
more to do with one another than if they were a hundred miles
apart.

i
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Strong, J.—The Kingston & Pembroke crosses the Ontario

& Quebec at Sharbot Lake, and there is a station at which they

stop there.

Mr. McCarthy—They do, but take the Ontario & Quebec
where it crosses the Northern Railway. They stop there,

according to the statute, but not for passengers. There is another
crossing near Toronto—\;hat was once the Nipissing passes under
the Ontario & Quebec. There is no stopping there of course, of
any kind, and no connection between them of any sort or des-

cription.

Mr. Blake.—The section to which I refer is the 240th,

which provides that.

" Every Company shall, according,' to its power, afford all reason-
able facilities to any other railway company for the receiving and
(orwardiiig and delivery of traffic, &c.,

Mr. McCarthy.—If that is the meaning of it, certainly it is

not the adopted or recognized rule.

Mr. Blake.—It is very full and plain.

Mr. McCarthy.—There is but one more point with which
I desire to trouble your lordships, because I am endeavoring, as

much as possible, not to waste your lordships time by repeating

arguments which have been so well advanced by my learned friend

who preceded me. Is this branch of the Canadian Pacific Rail-

way one of the main lines dealt with in this section ?

GwvNNE, T-—That is, the Pembina Mountain Branch ?

Mr. McCarthy.—Yes, as a matter of fact, the Pembina
Mountain Branch was not an existing line at the time of the pass-

ing of the Act of 1883. As I understand the general scope of the
statute, it is the crossing of the main line of the road which works
the extraordinary result contended for on the other side, but this

is the crossing of a branch of the Canadian Pacific Railway, and
if your lordships will look at the map, you will see that it is so.

Now, I should have thought that was a very difificult argument
to answer, when we come to look at the words of the Statute.

Certain roads are named, and " each and every branch line or

railway." Of course I am placing an interpretation on the
word " railway " there which the other side have contended for.
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This being " a railway now or hereafter crossing the said lines of

railway, or any of them," surely applies to the main line, and not

to its branch 2S— it is the crossing the main line that constitutes it

a work for the general advantage of Canada. The section itself

draws a distinction between the lines and the branches and it is

the crossing of the line itself—and all that we have heard on
the other side would strengthen that view— that works the

change in the legislative jurisdiction. Is there any answer to that

view ? The only thing that has occured to me—of course as to this

I do not know what my learned friends on the other side may
have to say—is that the charter of the Canadian Pacific

Railway speaks of the railway and all its branches as being the

Canadian Pacific Railway.

GwvNME, J.— It is in the case here that the branch is part

of the railway.

Mr. McCarthy.— It is part of the line in one sense and not

part in another. I ^think it is plain that a distinction must be
drawn. The 15th section of the companys act of incorporation

provides that.

"The company may lay out, conetruct, equip, maintain and work
a continuous line of railway and also the existing branch line

of railway from Selkirk, in the Province of Manitoba, to Pembina in

the Baid Province, and also other branches to be located by the com-
pany from time to time as provided by ihe taid contract, etc."

Strong, J.—Is your proposition that the Statute does not

apply to the crossing of a branch of the railway?

Mr. McCarthy.—Yes my lord,

Strong, J.—And that this is a branch ?

Mr. McCarthy.—Yes, my lord, and that the Statute does
not apply to the branch, but only to the main line.

Strong, J.—You contend that it does not apply to a branch
in any case ? Take the Grand Trunk Railway for instance, you
say that the Statute does not apply to a branch of that line ?

Mr. McCarthy.—Yes, my lord. The question would really

not be open to a- -^nm nt, it appears to me, but for the clause to

which I am about ii. refer.

Strong. J.—You contend that the Pembina Mountain

i
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Branch, mentioned in the case, is not within the class mentioned
in the Act ?

Mr. McCarthy.—Yes, my lord—

" \nd to^rether with such other branch lines as shall be hereafter
constructed by the said company, and any extension of the said main
line of railway, that shall hereafter be constructed or acquired by the
company, shall constitute the line of railway hereinatier called ht
Canadian T'acific Railway.

I take it that it is merely an interpretation clause for the
charter. The road throughout th-s charter is referred to here in
short terms, just as in a deed we say the company, or the Cana-
dian Pacifi': Railway, or the railway hereinafter named called
he company. That is the object and purport of that clause, butm the clause itself there is the very plainest distinction drawn
between the main line and the branches, and in the legislation
that we have

j
and every argument that has been offtred, every

argument thr.t can be adduced in support of the wide construction
contended for, can only be applicable to the main line—not to
colonization branches stretched here and stretched there, where-
ever the Canadian Pacific Railway Company choose to' stretch
them, but to the main line of traffic and the main line alone. So
I submit to your lordships, with confi !ence, that there is nothingm this section which prevents the Court from finding out which
IS the branch and which is the main line, and that if that be so,
then the conclusion would follow that the effect here is not what
IS contended for in the attempt we are mak.ng now to cross this
Pembina Mountain Branch. It was well observed in the passage
of the bill through the House—and these words have become of
very great significance—that the definitions, if they may be appli-
ed, were very vague and unsatisfactory. If your lordships are of
that opinion—if you are in any doubt—if any of the arguments
which have been urged to your lordships are of any force whatever,
there can be but one result, that if this matter is open to doubt or
question it must be resolved in favor of the Province. If the
Provinces are deprived of the legislative power, it must be by clear
and definite language, open to no misconception and no manner of
doubt. That is the ordinary rule with regard to the exercise of
power. Courts do not construe the words to destroy the exercise
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of a power ; if they can see a clear intent for its exercise it will b^

upheld, but in a matter of this kind the exercise of the power

must be clear and unambiguous. The very fart that we are

assembled here to-day, that we have occupied your lordships time

with this contcnlion, if our opposition ii, not wholly unreasonable,

is, I submit, the very best possible answer that can be madi- to

the objection of the Canadian Pacific Railway Company to this

crossing. It may not have been necessary to schedule all these

roads in existence at that time ? I believe the history of it was

this; and I believe the effect of the legislation was to at once change

into Dominion lines— if the wide views contended for by the other

side prevail—roads then already in e;iistence in the Dominion of

Canada, and at the outside eight roads, which were not brought

under authorit-' of the Parliament of Can " la. Of those eight, by

contemporaneous legislation, three were at once to pass under

Dominion legislation for other reasons, so that the effect of the

legislation then, in that view, might be sufficient designation. In

other words, it might be held, though 1 do not at all say it has the

efTect, that those general words " all roads cro-jsing "—because

tho-ie roads could be known and ascertained, and could have been

put in the schedule and listed—might therefore become works for

the general advantage of Canada ; but it could not possibly apply^

by general words, to the future. That is the distinction which

occurred to me in dealing with this matter. It was not essential,

in other words, to name each road and call it by its designated

corporate name, so long as the language used was sufficient to

indicate its being an existing road

Mr. Blake.—It was there on the ground.

Mr. McCarthy.—It was there on the groi nd. But dealing

with the future and for all time, it was quite a different thinpf to

declare that things which were not actually dreamed of, and which

had never entered into the mind of man to conceive, not only shall

be by and by, but the language of the statute is ' are works "

—

that each and every one of those unprojected, unthought of,

undreamed of works, is a work eo imtcnti, for the general advan-

tage of Canada.

Ritchie. C. J.—Have you, Mr. Langelier, anything to say on

behalf of the Province of Quebec ?
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Mr. Lanoelier.—No, your lordship, I have nothing to add
to what iny learned friends have saici.

Mr. Blakr— I shall begin by 'cferring to the penuKimate
argument of my learned friend, because it lie5 almost at the root
of the matter, and has to do with tl :; language n{ the case itself,

which your lordships are called upon, under the staiute,, tc answer,
I refer to that argument in which my learned friend presented the
view that this was a proposed crossing of a branc 'i of the Canadian
Pacific Railway as distinct from the Canadian Pacific Railwr.y
its«lf, and therefore did not fail within what he would call the
mischief of the Acts of 1883, 1886, and 1888. Nov; to that I

have a twofold answer ; the first is that the case concludes the
question, for the purposes of the case, against my learned friend.

It is a question which, if one is at liberty to refer to what passed
before the Railway 'committee, was suggested should be raised

but it is not raised, and for obvious reasons, because it was the
opinion of the Committee that this was the Canadian Pacific

Railway, and because very clearly this whole proceeding would
be abortive if it were to go off upon the suggestion that the duty
which is imposed upon your lordships sould be evaded by dealing
with this as a branch instead of the Railway. What is said?
The statement of the fact thai application is made for approval of
the place ai which and the mode by which it is proposed that the
Portage Extension shall cross the Pembina Mountain Branch of
the Canadian Pacific Railway, the said railway being part of the
Canadian Pacific Railway, at a point within the Province. Your
lordships were not asked—respectfully I say your lordships are
not at liberty to deal with the question whether the Pembina
Mountain Branch is other than a part of the Canadian Pacific

Railway itself, because where the Pembina Mountain Branch is

named at all in the case, a definition of what it is is given, and
your are told that it is part of the Canadian Pacific Railway, so
that the question is not open even there. But when we come to
the question itself, as distinguished from the statement of
the ca?e, your lordships are asked is the Act valid and
effectual to confer authority to construct such a railway as

the Portage Extension of the Red River Valley Railway, crossing

the Canadian Pacific Railway, so it is made perfectly clear there
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that it is the question of crossing the Canadian Pacific Railway

that your lordshios are called upon to deal with, and it would
be most unfortunate, in view of all that has taken place, here and
elsewhere on this subject, if those proceedings were to become
practically abort //e because your lordships should hold that it was
your duty to enquire into the question whether the Pembina
Mountain Branch was part of the Canadian Pacific Railway, to

decide that it was not part of the Canadian Pacific Railway—to
•decide that this projected railway did not cross the Canadian
Pacific Railway, and therefore that your lordships would not
answer the question, because that would be the practical result.

The question is, is there authority from the Legislature to give

power to construct a railway crossing the Canadian Pacific Rail-

way. The second answer is that if your lordships propose to

enter into that enquiry, the Act to which my learned friend refers

concludes the question. The fifteenth section of the contract
which was confirmed by and made part of the Act of Parliament,
provides that the Company may

" Lay out, construct acquire, equip, maintain and work a con-
tinuous line of railway, of the gauge of four feet eight and one half
inches, &c., and the said main line of railway and the said branch
lines of railway, shall be commenced and completed as provided by
the said contract: and together with such other branch lines as
shall be hereafter constructed by the said Company and any extension
of the said main line oi railway that shall {hereafter be constructed
-or acquired by the company shall consitute the line of railway here-
inafter called the Canadian Pacific Raibvay."'

So that whether it be logical or not—whether it be accurate
or not, Parliament chose, confirming this contract, to declare that

with refrence to this particular enterprise the line specified in the
contract, and which the Company was bound to build, certain

branches which were specified, also some which were built, some
of which were projected, and such other branches as the company
might choose to build from time to time, and the extension of the
railway which was contemplated, and which has since been effected

to Montreal and at a later date to Quebec—that all those should
be the Canadian Pacific Railway, so that I think if I have not the
case I have the argument on the statute. I sav that we are not
embarrassed by any consideration of that description ; we have to

(. )
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deal with the simple plain question put before your lordships.

The facts are stated in a n.anner which does not call upon your
lordships to express any opinion as to whether the Pembina
Mountain Branch is part of the Canadian Pacific Railway or not

:

it is stated for your lordships. That is assumed and it is upon
that hypothesis that the case is to be decided. Having touched
then upon that question, I come to those portions of the argument
of my learned friends which deal with the British North America
Act. My learned friend Mr. Mowat argued that the various
reports which had been made by the Minister of Justice on
Provincial railways in respect to which the power of disallowa;. ^e

was not recommended and was not exercised, although they wer;
obnoxious to the proposition that the Acts were u//ra vires, if our
conclusion be correct, were matters to be considered by your
lordships. I do not understand that even a'part from the special

circumstances of this case your lordships would pay any particular
attention to the circumstance that the Minister of Justice on an
ex-parte proceeding, without anybody complaining, without his

attention having been called to those facts, is to be considered as
a judicial authority whose conclusion when he is advising the
Executive—sometimes it is whispered upon political considerations
as well as upon those strictly legal considerations which alone
should animate him in the discharge of that duty—is to be
considered by your lordships. But when your lordships know that

'

the Minister of Justice confesses his inadequacy satisfactorily
to solve this question, and when he actually settles this case and
submits it to your lordships that you may decide it, to quote his
own preceding action or. inaction as some reason, however slight,

as some straw however trifling, which should guide the judgment
of the court, seems to me to be nothing less than ridiculous.

One has to ascertain what the meaning of the British North
America Act is. I quite agree that that is at the root of this
matter.

^

My learned friend suggested that it was doubtful wheti;or
sub-section " c " included railways at all. I think that there is

really no doubt about it. In looking at sub-section "c" and
considering what the meaning of ' works "

is, you have to, as a
governing consideration, allude to the main language contained in
section 10 its jlf -^' Local works and undertakings other than

T
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such as are of the following classes ", that is to say that in each

province the Legislature may exclusively make laws in relation to

local works and undertakings other than such as are in the following

classes. Then when you come down to "a " " b " and " c " you
find it is local works and undertakings of the class "a"—" Lines

of steam or other ships, railways, canals, telegraphs and other

works and undertakings connecting the Province with any other

or others of the Provinces or extending beyond the limits of the

Province. "

That particular class of local works or undertakings is

therefore handed over to the Dominion. Then " b '" another

class of local works and undertakings

—

" Lines of steamships between the Province and any British

or foreign country.
"

That particular class of local works or undertakings is handed
over to the Domini-n And then " c ", a still other class of local

works and undertakings

—

" Such works as, although wholly situate within the Prov-

ince are before or after their execution declared by the Parliament

of Canada to be for the general advantage of Canada or for the

advantage of two or more of the Provinces."

Now we have some kinds of lines of railways excluded
expressly by "a."—the kind of railways and of works and under-

takings which had to do with the connection of one Province with

another, or which extended beyond the limits of the Province.

You find that the Legislature conceives that local works and
undertakings which do not fall within "' a " and " c " may yet be
for the general advantage. They conceive that those which do
fall within " a " and " b " are for the general advantage, but there

may be some which do not fall within " a " or " b " which may be
for the general advantage. But my learned friend says they must

not be railways, steamships or telegrai)hs : neither must they be
other undertakings because there is nothing mentioned : then

there is nothing left
—"a" provides for railways, steamships and

other undertakings which connect ;
" b " provides for steamships

;

" c " provides for such works as although wholly within the Prov-

ince, and therefore not coming within " a " or " b ", are declared

by the Parliament- of Canada to be for the general advantage.

M
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What reason, if we are to enter at all into the domain of reason in

construing the statute, could there be for saying that that most

important class of works, and that class of works which was most

likely, although wholly within the limits of one Province, to be for

the general advantage, was not to JDe included in " c " ? Your

lordships will see in an instant that if there was a line of

railway built, for example, through a large portion of Ontario and

another line of railway built through a portion of the Province of

Quebec extending to its boundary, the link which should connect

those two lines of railway, though built wholly in the Province

of Ontario, might yet be most emphatically within the

spirit even of section " a " for the general advantage

of Canada, and yet my learned friend says " Oh, railways are

excluded." I do not think it is possible to maintain that conten-

tion, and therefore I ask your lordships to conclude in the

language of sub-section " c " that railways are included in

"works."

Strong, J.—Do not the words " such works " refer to the

enumerated works in sub-section " a " ?

Mr, Blake.—Yes, I should have said so. Works of the

same general description but not answering the description wholly,

because they are entirely within the Provmce.

GwYNNE, J.—The contrast is between works entirely within

the Province and works partly within the Province.

Mr. Blake.—There are general words in "a"—it says

"other works and undertakings." "A "is all-comprehensive if

only they extend beyond the Province. The next suggestion by

my learned friend is that there is here an exception ; there is an

exception out of the general grant to the local legislatures for the

construction of local works and that the view which we present to

the court of the possibilities in respect to this exception is so large

that it would involve the total demolition and elimination of that

power. I am not prepared to assent to that view. I do not say-

that it would be competent to a court to decide even upon such a

question, Lat there would be strong ground for argument that a

court might decide upon such a question and might hold an act

which should say every local work and undertaking of every
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description within all the Provinces is a work for the
general advantage of Canada, was an act which was void
upon this ground and upon this ground only, that it was
impossible to reconcile with the express language of the Act
the proposition that all works were works for ihe general advantage
of Canada. The Act might be argued fairly to indicate that some
works must remain which are local. And therefore an attempt on
the part of the Legislature to arrogate everything from a side line

to a jail or court house was inoperative and void. But as I said I

think it would be a matter of grave doubt whether that question
would be within the cognizance of the Court. But there is no
such question

; there has been no such attempt. There has been
an attempt to define certain classes of a particular kind of local

works, railways, as being works for the general advantage of Can-
ada

;
and therefore your lordships are not face to face with any

such enormous proposition as my learned friend suggested as

involving a reductio ad absurdum.

Then my learned friend went on to suggest that the clause at

any rate had to do with the work in the sense of being an actual
and existent work of some kind. That argument is destroyed by
the language " before or afier execution." It is utterly impossible
to say that one spadeful of earth need to have been dug upon any
work, because it is before the execution that the power may be
exercised

; but it is also destroyed by the whole purview of the
clause. In what sense is the word " works " in this connection
used ? Certainly in the same sense in which it is used in sub.
section " a." Shall your lordships assign a narrower limit as to
the period at which works in sub-section " c " may be declared to
be for the general advantage than is assigned under sub-section
"a "as to the works which are in effect declared by it to be
for the general advantage, because they are on that theory
expressly and at once placed within the special and exclusive
jurisdiction of the legislature? I say no; and yet it is

plain and beyond dispute that no project for the con-
struction of a railway, a canal, a telegraph, or any other work or
undertaking connecting the Province with any other or others of
the Provinces—no project, no matter how much in embryo, could
•at any time be within the jurisdiction of the local legislature at all.



j

i

i''

1

J09

The whole subject even although, as my learned friend has said

it may never have been dreamed of, is taken away before they can
begintodreamof.it. The description is there, and the charac-

teristic is there. Is the work connecting one Province with an-
other, or extending beyond the limits of a Province ? Your lord-

ships could not say that means the work after it is commenced

;

that means the work after it is chartered ; that means the work
after it is projected ; that means the work after it is agitated for

;

that means the work at any rate after it has been conceived, or has
entered into the imagination of man. Not at all. No such limits

are assigned, but from the beginning it is eliminated from local

jurisdiction although never thought of It may not have been
conceived for twenty years afterwards, but nevertheless, it never
was within the local power. That is the construction which you
give to " works" and undertakings in sub-section "a."

Strong, J.—If the consummation is void, the first concep-
tion of it is void also ?

Mr. Blake.—Certainly, and on the very obvious principle
of public convenience as well as legal reason.

Strong, J.—Such works as are for the general advantage of
Canada.

Mr. Blake.—When is the commencement ?

GwvNNE, J.—You contend that section "c" enables the
Dominion Parliament to declare what works shall be for the gene-
ral advantage, in as general terms as the British North America
Act does.

Mr. Blake.—Certainly. In any state of existence or non-
existence. If the Dominion Parliament is able to find a definition
which will describe the work so that it will be found what it is,

then it can make the declaration. I am answering my learned
friends argument on the word " works" to which they wish to as.
sign some tangible signification, something dreamed of or im-
agined. I say you^find nothing of that kind in " a."

Strong, J.—Sub-section "a" says that if a Provincial Legis.
lature should assume to legislate concerning railways connecting
one Province with^another, it would be void.

Mk. Blake.—Yes.



110

Strong,
J.—So you say if a provincial legislature should

assume to legislate concerning a work which has been declared by
the Tarlianicnt of Canada to be for the general advantage of Can-
ada, that work is null and void ?

Mr. Blake.—Yes, my lord. There is no necessity for a
work assummg a tangible shape even as a project ; it is impossible
it should be so in the language of sub-section " a."

Strong,
J.—So soon as you can get such a specific descrip-

tion of it as will enable you to identify it
;
you say this can be

identified ?

Mr. Blake.—Certainly, I will take this example and ask
your lordships to deal with this case upon the same principle as if

you had found the legislature saying a road from Winnipeg to
Portage La Prairie crossing the Canadian Pacific Railway is a
work for the general advantage of Canada, and no more. Finding
that upon the statute book ; finding no authority from the Parlia-

ment of Canada to anybody for the construction of the work
;

finding nobody attempting to do it, but finding upon the statute
book a declaration that a road from Winnipeg to Portage La
Prairie, is a work for the general advantage of Canada, I ask
upon what grounds it can be said that that is not a complete as-

sumption by the Dominion Parliament, a complete removal from
the local legislature of all control with reference to the initiation at

some future distant period of that enterprise ? That is what has
been done in this case. As your lordship says, I think we have
as good a definition of that work in this general language as ap-
plied to this case, as if we could read the words in the statute
book, and I say therefore, that the whole argument of my learned
friend with reference to something being necessary to be done, I

do not know what, came down to something as vague as imagina-
tion and dreams of projects, but some thing is essential. I trust
that this case will not be answered on that narrow Interpretation.
I will show that the contention of my learned friend, Mr. Mc-
Carthy, is answered in this particular case. My learned friend
adverted to the Quebec resolutions, and pointed out to your lord-
ships that the resolution which was submitted to the Imperial
Parliament as the basis of the Act of Confederation, said "

all such
works as shall be specially declared by the Acts authorizing their
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execution," &c. I do not think I can add anything to the obser-
vations which fell from the Bench on that subject. If there had
been anything wanting to prove that it was intended to give a
wider power than the resolutions prescribed, it would be the fact
that the draughtsman and the legislature had before them this
narrower power, and that they enlarged that power. How did
they enlarge it ? They v/ere not engaged in withdrawing with one
hand, when they were extending with the other ; they were en.
gaged in the work of extension. Under the resolution it was
necessary that the work should be declared by the Act authorizing
its execution to be for the general advantage, but what the Im-
perial Parliament chose to say was, that it should be before or
after the execution, to give a new and additional power to the Par-
liament of Canada to take control of works after execution, which
under the Quebec resolutions they had no power over. But my
learned Jriend may say, " I quite admit that while with the one
hand the Imperial Parliament were giving that additional power,
were allowing the Parliament of Canada to take control of
works after the execution, with the other hand they were with-
drawing, and saying, " You shall not take control until some
certain time. I do not know' what, I do not know where it is

;

some no mans land, this period at which the Parliament
of Canada is to be allowed to take control." If the nth resolu-
tion is to indicate the meaning of that part of the Act or to throw
any light on that part of the Act which it touches at all, it shows
at any rate that the construction which my learned friends have
put upon it is too narrow, in part of their argument, because it

shows that a work completely unexecuted, not begun, even
unauthorized, might, provided at the time at which the declaration
was made it was authorized, be brought within the legislative
jurisdiction of Canada. My learned friend suggested that the
alteration that occurs is only a change in place.

^
I do no^ know

that that was a particularly happy w.iy of destroying the effect of
the alteration, whatever it is. Your lordships will recollect
Palmerston's celebrated definition of dirt, that it was matter in a
wrong place, and an alteration in an Act of Parliament may very
frequently make a most important change, and make those things
as baneful or obnoxious as matter in the wrong place does when it is
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dirt. My learned friend comes next to a decision of Mr. Speaker
VVurtele, which he read from a work on the Parliamentary Pro-

cedure of the Province of Quebec, and adopting that as a portion

of his argument, he asked your lordships to come to the conclusion

that the power could be exercised, in effect, only specificially

and not generirally. I do not think that that argument, even
though it possesses the added weight of S|)eaker Wurtele's

authority, can be sustained after being submitted to the test of

examination. Let us see for example what would follow : it would
be necessary, according to that view, that each work which the

Parliament was declaring for the general advantage of Canada,
must be named or described individually instead of generally.

Now, that is not the scheme of the British North America Act.

That is not the scheme of the loth section itself. 'I'he loth

section in sub-section " a " when it proceeds to define, and by
defining to exclude from the Provincial Legislature, works, excludes

them by classes. Sub section " b " excludes them by classes, but

my learned friend says if the Dominion Parliament is going to

exercise its power of excluding, it must not follow precedent ; it

must not exclude by classes. It must exclude them nominatively.

It is a purely arbitrary restriction which my learned friend proposes
to impose upon the Parliament. Then my learned friend Mr.

McCarthy in dealing with the same branch of the subject, the

construction of the British North America Act, asked your lordship,

as indeed did the Attorney General, to give great weight to the

proposition that the intention was, as a rule, to give control to the

local legislatures, and that it was only in excepted cases that the

control was removed and that the exception must receive a narrow
construction. I do not thmk that that view is sound. In the

first place under section 91 your lordships find that to

the Dominion is given—before even you find the excepted
cases dealt with — by enumeration those cases which are

excepted out of the local authority. In the second place the

language of the exception itself controverts and nullifies the argu-

ment because the language of the section is, in this section which
we are now dealing with, "c", of the very widest possible

character. The definition is the will, the legislative will of the
'

Parliament of Canada, and where you find the Parliament of
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-Canada clothed with the very amplest power, in the very widest

words that the wit of man can conceive, to ask the Court to give

a narrow interpretation a narrow definition to the exception,

seems to me to be arguing for nothing less than a contradiction in

terms. Then my learned friend reiterated the jjosition of the

Attorney General, that if the work were designed, if it were con-

ceived, if it were thought of, if it were agitated for, it would be

enough
; and he referred to the case of the Georgian Bay Canal,

which as he said, and as we all know, who live in the neighborhood

of the locality which is proposed to be interfered with by that

interesting work, has been under agitation since I think

before the Union of Ui)i)er and Lower Canada, and yet it is not

a bit nearer execution than it was on the first day—in fact, it is

further off. It is generally conceded that the agitation is dropped,

and that the work will never be entered upon at all. I mention

that because my learned friends illustration seems to point very

clearly to the great inadequacy of his definition : agitation for a

work does not necessarily advance it, and to suggest that the

agitation for the Georgian Bay Canal makes it a work which the

Dominion Parliament would declare one for the general advantage,

while another work which is not agitated for could not be

declared, is a very absurd conclusion. My learned friend went on

to argue that we must be cautious as to the construction which is

to be placed on this power, because once executed it cannot be

revoked. I am not at all sure that that is a consideration into

which we are called upon to enter at this time. I think that it

would be a very unfortunate thing if your lordships were to be

called upon without the most solemn argument, and except in a

necessary case, to attempt to reach the conclusion which my
learned friends have suggested as to the consequence of ? decla-

ratory act of the Parliament of Canada, in the execution of

this legislative power. For my own part I do not concur in his

view. I do not understand that the legislative act which the

Parliament of Canada is authorized to perform in this regard is

any more or any less subject to the ordinary incidents of its other

legislative acts than those other legislative acts. I cannot

understand that if the Parliament of Canada should pass an

Act to-day declaring a work to be for the general ad-

8
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vantage of Canada, a statement of its policy of that day and

of that time, and with its then light, that there is anything in

the British North America Act which removes from the Parliament

the power of altering its policy with new light and new conditions,

declaring that was an erroneous interpretation, or if right at the

time, has ceased to be right.

Strong, J.—Is there any act of Parliament which Parliament

cannot repeal ?

Mr. Blake—Maxwell, at page 510, says that where an act

has expired or has been repealed it is as if it had never existed,

except as to matters and transactions past and closed. Once you

find that the Parliament of Canada, by an act which is not made

irrepealable or irreversible, has declared its power

—

Ritchie, C. J.—And they cannot bind their successors.

Strong, J.—It is an aphorism to be found in Coke that one

Parliament cannot bind another.

Mr. Blake.—It would be a restriction upon its own action

to adopt the construction of my learned friend. He said that

Parliament could not denude itself of the right to legislate by

repeal.

Ritchie, C. J.—The next Parliament might.

Mr. Blake.—Yes my lord ; and so we might go see-saw back-

wards and forwards upon a policy of this description, just according

to the humor of the people or the needs of the country. The result

of a work being within the exclusive legislative jurisdiction of the

Dominion is accomplished by virtue of and exists just so long as

the act which accomplishes it is operative, and the moment that

ceases the result ceases with it. My learned friend suggested that

the meaning of " work " contemplated execution, and that it did not

contemplate the withdrawal of local power without general action.

But I have shown your lordships already that by sub-section "a"
of section to, local power is v/ithdrawn without general action.

Exclusive legislative power is given to the Parliament of Canada

as to those general works, but they are not bound to say or do

anything. They are the sole judges of whether anything shall be

done and what shall be done. That is what happens to them

under sub-section "a," and that is what happens when they

If I
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declare all works for the general advantage under sub-section

"c." Why incorporate or interpolate a limitation which does not

exist with reference to sub-sections "a" and " b " upon the exer-

cise of the power to declare, given in subsection " c ? " 'I'here

is no obligation on the part of the Dominion to authorize, even

still less to undertake, the burden of the works which are brought

within its exclusive jurisdiction expressly by the Statute ? Nor is

there any implied as to the works they are authorized to take with-

in their exclusive jurisdiction under sub-section " c."

Patterson, J.— It is not very easy to grasp that idea, how

a work which has never been undertaken can be said to be fur the

general advantage.

Mr. Blake.—I am sorry to say that a great many works

which are not yet undertaken and may not be undertaken for a

very long time, would, in the jugment of a great many people, be

works for the general advantage of Canada, and I think as lung

as the world lasts there will be works, which are hoped but dimly

for, which will be considered by many works for the general

advantage, and the conception, as I understand it is this, that if

the work is of a character so important that in the judgment of

the highest legislative body it is for the general advantage, that

body is entitled so to declare, and thereupon it becomes its

exclusive right and its bounden duty to consider when, whether

ana how that work shall he accomplished. It is under no obliga-

tion to proceed with that work at an earlier period or in a different

manner than it believes to be for the general advantage.

GwvNNE, J.—But the object of the declaration is simply to

take it out of the power of the local and put it in themselves.

Mr. B[.ake.—Yes, but a matter may be for the public advan-

tage, and yet Parliament may decline to undertake it to-morrow.

It may be very important in ihe meantime that the work should

iot be interfered with, that the capacity to deal with a work which

is for the p"'''r advantage by the legislature that is authorised to

declare it it public advantage, should not be impaired or

thwarted by ^jitate injudicious action by a provincial legisla-

ture. The real progress of a work may be impeded by, for

instance, its authorization or crer.lion in too precipitate a manner,

by the creation of a woik v;ith too great capital, by
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provi«;ions unsatisfactory for its execution -all that may hinder

ir.slead of hclpinj^, and although the legislature which has declared

it to be for the general advantage may not decide iinnicdiately to

take it up, there is very good reason why, as soon as it has come

to the conclusion that such a work would be for the general

advantage it should a once so declare and prevent interference by

othersandas!>ume pul)licly theresponsibility itself. Then my learned

friend says that the Act contemplates plainly the work itself ; not the

work conceived in a mati's brain but the accomplished work which

ban reached the point of crossing. We come liere to what the

meaning of " work " is under the Dominion language irself as dis-

tinguished from the British North Americ i Act, and therefore I

pass on to the observations which my learned friends have both

made upon the question of what is that exercise of the power

which, as I submit to your lordshijis, was within the competence

of Parliament. I have closed the observations which I had to

make as to what the Parliament could do. I go on to consider

what in effect Parliament has done. I ask your lordships to con-

clude that it was competent for the Parliament of Canada by

ap[>ropriate words, to declafi a work, not authorised thereto-

fore by an Act of the provincial legislature, not authorised at that

time by itself, but defined in some way or other which renders it

sufficiently certain it is a work, for the general advantage of Canada,

and by such declaration at once to remove that work from the

legislative competence of the Province and to bring it within the

exclusive legislative competence of the Parliament of Canada.

Now the question is whether the Parliament of Canada has done

that by the Acts which it has pnssed in this case as applicable to

this road. My learner! friend Mr. Mowat suggested that there was

no intention to prevent any j.rovince from building a road, nor

could there be any object in preventing the province from building

a road. He pointed out that the language of the clause was such

as would lead to the conclusion that it was the work when

accomplished and not the project. Now, as to the object, I have

already pointed out to your lordships possible objects : the object

of retaming the uncontrolled power of deciding when and how

and by whom and under what circum.stances, and after what route

and on what conditions the work which is to be declared for the

I «*
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genera! advantage of Canada . all be carried out, is an important
object. That object is artained by the construction which
w.« ask your lordships to give the section. Suppose that

the design of the Parliament of Canada was—and a most important
and valuable design it would be for the public good—to take
particular care that the railways which aic constructed from this

time out, coming within this definition, were constructed upon
such principles, bj^such corporations and upon such principles a%
to the creation of the capital account as to prevent the

outrageous system of creating v.-alcrcd stock and nominal securi-

ties, the interest and dividends of which have ultimately to
be borne by the general public—su[)pose they said

for the future we will insist on creating these works, on
saying that the public will have to pay no more than a fair

return upon the capital which is actually required to construct

them, and that will be the principle of our railway legislation;

and yet it can be conceived that if the local legislature were
emi)owered to incorporate companies with a large amount of
capital stock unpaid, and with a power to issue bonds the nominal
value of which was more than the actual cost of constructing the

road, and so create capital to the amount of two or three times the
value of the work, that the policy of the Dominion Parliament
would be thwarted by the creation of such corporations. The
work would go on, stock would be emitted, and bom is would be
placed in the hands of the public and the sul. ring pub-
lic, the general public who use the railway would for

all time be practically charged with a burden twice or thrice as.

large as was originally necessary to secure the acommodation.

Ritchie, C. J.—Suppose they should come to the conclusiorv

that it was necessary to know the place of crossing.

Mr. Blake.—Yes, and the method of construction also.

They might decide that iron and stone bridges were necessary for

the general advantage
; so that one can well conceive that if the

work can be of the class which they could declare to be for the

general advantage, there is not merely a conceivable object, but
a very palpable object by saying," new we have no conflict, no
local legislation

; this is a work which we take the responsibility of^

and there will be no local legislation about it."
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My learned friend suggests that this means only branch rail-

ways, and that it is the railway, not the project. T do not think

that that argument can prevail. I have already alluded in my

opening remarks to the reasoning which it seems to me con-

clusively established the contrary. If you read the language of

the statute you find that it deals with branch lines of rrrlways con-

necting with or crossing. You may say thaL a brar;h line of

railway is already sufficiently defined by the wor^s " branch line of

railway," and there is nothing more necessarily to be said. Bu*

certainly the words " branch lines of railway," are inappropriately

defined by using the word " crossing," and therefore the language

does not naturally fit, is not naturally proper to the limited con-

struction which my learned friends would suggest. They have

more than once led to consideration and discussions in Parliament

on the subject. I am surprised that they should have

argued this to your lordships, because if those subjects are

at all to be adverted to as explanatory of the meaning of this Act,

it will be found that not merely by discussion but also by way of

amendment of the law there was a proposition made to limit

the application of it to branch railways, and that proposition was

rejected, so that if we are to enter into that field of disscusion

—into which I have not entered—those who do enter into

it ought all events to take care that they deal with what

is more important than talk, the actual action of Parliament. At

the very last stage of this measure in the House of Commons a

proposal was made to produce that very result which my learned

friend says it has as it stands, by the elimination of the words

which he says now mean nothing at all. My learned friend Mr.

McCarthy insisted that as to this particular railway it was subject

to special consideration on the circumstances with reference to

its local situation to which he adverted. He informed your lord-

ships that it could be built as a mere question of geography, without

crossing. I suppose if one looks at the map it is so. I have not

looked at the map. Of course we all know that that does not

mean, in the ordinary parlance of railway construction, a possibility,

for although you may find that the load might be mnde between two

places, without crossing, it may be there would be such difficulties

in the way of the construction of the road as to render

C
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it impracticable without the expenditure of an unlimited

amount of money. But my learned friends entire argument on that

seem to me to be fallacious. He holds as a fact that the railway

from Winnipeg to Portage la Prairie could be built

without crossing the Canadian Pacific Railway. It is not

contended that it is anything but the fact of its crossing

that creates the difficulty and therefore this legislation

is valid. My learned friend shows that this legislation is valid so

long as its object was for a purpose which is within the authority

of the legislature. The Manitoba Legislature could legitimately

authorize the construction of a railway from Winnipeg to Portage

la
"^

"lirie by a route which did not cross the Canadian Pacific

Railway. If you interpret the Act as so authorizing the construc-

tion, then if it is acted rnon under that authority, there is no

reason to interfere ; but if the Manitoba Legislature is to be

presumed to have intended to authorize the construction of a road

from Winnipeg to Portage la Prairie crossing the Canadian Pacific

Railway which is being done, then a case arises ; and if you are

not to assume that they intended that to he done which is being

done, then a fortiori the Act is valid. Either they authorized

the road to be built across the Canadian Pacific Railway or they

did not. If they did authorize it, then the Act is valid ; if they

did not authorize it. then the Railway Commissioner has no

power to build it, because that legislature did not give him the

power. He is on the horns of a dilemma where I leave him.

As to this particular railway, I now approach the part of my

argument in which I deal with Mr. McCarthy's and Mr. Mowat's

argument, as to the power under the British North America Act

being limited to existing works, or works which were projected or

imagined. Why, my lords, the very case they put is before

the Court. The Act of i8b8, which is the law of the

land was passed a few days after the Act under which this

railway is authorized to be constructed, was passed. It was

no longer an imagination ; it was no longer a dream it was

no longer a project merely in the minds of men, but in 1888,

in revising the Railway Act the alterations were made which were

appropriate to the conditions of things at that time. The law

began to speak afresh from that date, and at that date, when it
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began to speak afresh spoke with a new voice, as I shall repeat

to your lordships presently, vvith reference to this matter. At that

very date, in May 1888, when that Act was passed, the legislation

which is now in question, this project for building the road from

Winnipeg to Portage la Prairie—this railway was authorized by

the Manitoba Legislature and so we are dealing, as far as this case

is concerned, with the very matter in hand—we are dealing not

with a dream, a project in imagination, but with a work which was

attempted to be authorized. What happened ? The Legislature,

as I pomted out to your lordships, in consolidating and re-enact-

ing the Railway Act trom time to time in 1886 and 1888, made

appropriate modifications and alterations to suit the circum-

stances as applicable to the Act of 1883. When they re-enacied

it in 1886, they declared that Acts of the Provincial Legislatiiies,

up to the 25th May, 1883, should remain valid. In 1883, they

declared that Acts theretofore passed shall remain valid ; in 1886

they declared that Acts passed up to 1883 should remain valid.

In 1888 when they had to deal with this very case, when their

legislation was to include the operation of Provincial law upon the

Acts up to that date, they still declared that only Provincial Acts

up to 1883 shall remain valid. They kept up the declaration

which was made in 1883, 1886 and 1888, and they kept it up In

1888 by section 308, a section which my learned friends

through a very strange omission, have not given your

lordships the benefit of any comment. By section 308 the

Parliament of Canada expressly provided some machinery for

dealing with cases of that kind. For the first time they made

particular provision for dealing with works which were authorized

by Provincial legislation, touching works which would otherwise

be entirely beyond the competence of the Provincial Legislature,

and they said what ? Not that these Acts should be valid. Not

that they would except them from the sweeping nullification which

was created by the Act of 1883, and renewed by the Act of 1886;

but they would confer upon the executive of the Dominion the

power to do so. Now that applies expressly to this very legisla-

tion. I take this Act in question, and I show to your lordships it

was enacted after the 25th May, 1883 ; I show that it touches a

railway which by the Act of the 25th May, 1883, was beyond the

S'
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Provincial competence. I show that by the 308th section of the

Act of 1888, deaUng with this very matter, Parliament was

enacting the clause giving a method of dealing with this mat-

ter which it otherwise lacked. I ask, is not that the plainest

declaration that that Act is void unless it be proclaimed ? Does

it not show to your lordships a legislative interpretation of sections

306 and 307, indicatmg in the plainest way that unless those steps

are taken which shall give the Act vitality the Act is void ? So

that not merely do I exclude all that portion of my learned friend's

argument which deals with a c^^ 2 of project, but I show that for

this very railway itself special provision is made showing that the

Act is entirely new and showing that by certain means it can be

made law.

i

Ottawa, Friday November 23rd. 1888.

Mr. Blake.—In resuming my argument in reply T wish to

advert for one moment again to that portion of the argument upon

which I touched last night consisting of the question whether the

case before your lordships is one touching the crossing of the Cana-

dian Pacific Railway as distinct from a branch line, and just to add

to the suggestions which I made in answer to that argument this

further suggestion, that looking, -^s my learned friends quite rightly

argued, yourlordships wereentitled to look atthe ground for another

purpose when they pointed out that it was possible to construct a

railway from Portage la Prairie to Winnipeg without crossing the

Canadian Pacific Railway—looking at the ground and ascertain-

ing that this is a crossing of the Pembina Mountain Branch which

is on the south side of the Canadian Pacific Railway proper, so to

speak, it is clear that it would be impossible to achieve the obvi-

ous and notorious objects of the branch at all, without crossing

the main line of the Canadian Pacific Railway. Those obvious

and notorious objects were to form a connection with the interior

of the country by means of the Manitoba & Northwestern Railway

which, itself, strikes the Canadian Pacific Railway at the town of

Portage la Prairie. It was not the mere 65 miles between Winni-

peg and Portage la Prairie that was in question, but it was the fact

that Portage la Prairie is the point at which the Canadian Pacific

Railway is touched gn the north side by the Manitoba & South-
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western. To achieve these objects, therefore, it is necessary in

their completion, to strike what must be, confessedly, the main

line of the Canadian Pacific Railway and to cross it, for without

crossing it is impossible to achieve the connection with the Mani-

toba & Northwestern Railway or to get into the interior of the

country. I may suggest hypothetically what I show to be a mat-

ter of fact, that at the time the question was settled there was

before the Railway Committee an application for the crossing of

what we call the main line of the Canadian Pacific Railway at the

other end, and it is with reference to the necessary eventualities of

the case that it was stated in this manner. I happen to have

before me the proposal of the crossing on the 2nd October pre-

sented by the Railway Commissioner in which he proposes to

cross what he calls the main line near Portage la Prairie in order

to make his connection with the Manitoba & Northwestern Rail-

way. Therefore it would be, as I siid, even in advance of the

information I have since derived as to the actual intention, to the

last degree unfortunate if by any such suggestions as my learned

friends have made the question were to be blinked.

Taschereau, J.—In view of the case as submitted we must

decide the question.

Strong, J.—The question of crossing the Canadian Pacific

Railway ?

Mr. Blake.—I think that is conclusive, but it is desirable

to have before your lordships the fact if that argument was to be

entertained.

Strong, J.—For the benefit of all parties, the question which

has been submitted to us should be distinctly answered.

Mr. Mowat.—Perhaps your lordships would add something

to show that the other point is involved.

Mr. Blake.—The answer must follow the question.

Mr. Mowat.—Still, the answer should show that the case as

submitted does not mislead.

Mr. Blake—It will not mislead if the answer do not. I

had concluded what I had co submit to your lordships upon the

first great question involved in this case, namely whether within

the British North America Act it was competent to the Parlia-

ir
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ment of Canada to make a declaration which should assume to

that Parliament the exclusive jurisdiction over such a work as this

by such a description as this, and I was engaged, when your lord-

ships rose, in answering the propositions upon the second great

question, namely whether in point of fact if the Parliament of

Canada had that power, that power had been exercised by the

legislation under which we alleged it has been exercised in this

case—whether it had been effectually exercised. And it seems to

me that it is impossible to escape from the conclusion that it has

been effectually exercised. As I have said, although at one stage

of the argument, my learned friend appeared disposed to contend

that this language should apply only to the time when the work

should be constructed or should approach the Canadian Pacific

Railway, in other branches of their argument they appeared to

admit that the time anterior to the completion at any rate, or the

attempt at crossing, would not come within the meaning of the

enactments. If that be conceded, as I think it must be conced-

ed, the question is what time ? What earlier time ? Where is

the line to be drawn between the day and hour at which the work

is proposed physically to interfere with the ten named main

lines of railway, and the day and hour at which the jurisdiction may

be assumed or has been assumed by the legislation, the legislation

providing that each and every branch .ine of railway now or

hereafter connecting with or crossing the lines of any one of them

is a work for the general advantage of Canada ? First of all I

maintain that (repeating the words of the British North America

Act, speaking of a work for the general advantage of Canada,)

having beforehand repeated by the preamble the authority in the

language of the British North America Act, we must assume that

it was intended to take the power, and to use the words in a

sense and after the fashion in which they are used in the authorizing

legislation, the British North America Act itself. Therefore

•when it speaks of the work there it speaks of the work in as large

a sense, in as liberal a sense, applicable to the same condition of

the work, the same circumstances, as that same word is used in

the A.ct which gives the authority to make the declaration at all.

You must find some limiting phrase in an Act of Parliament of

Canada in order to give a different and narrower interpretation ot
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the term " work " than you find in the British North America Act
under which the Parliament of Canada is itself acting. I do not

think my learned friends have at all met the argument of con-

struction arising from the 2nd sub-section of the Act of 1883 and
the analogous sub-sections or provisions of the Acts of 1886 and
1888. I maintain that it is no answer to say to the use which I

make of those provisions that probably but for those provisions,

provisions of the Act of the local legislature theretofore passed

would have been valid. The purpose for which I am using this

section is entirely different ; it is to throw light upon a sense in

which the words in the main enacting clause have themselves been
used, and I say thai no clearer or more direct light can

be thrown—no more satisfactory exposition by the legislature

itself can be given of the meaning of the words which
it has used, than is given by these negative words of this

proviso so to speak which is found immediately following them, for

when you find the Legislature declaring that the words which it

has used shall not have the effect of voiding, destroying or nullify-

ing, past provincial legislation authorizing the construction of
works of the character with which it is dealing, you find a declara-

tion as distinct as it is poosible to have of the ini^' ion that future

legislative acts authorizing such works shall be an;; have been by
the preceding legislation made altogether void, because those

works have been taken under the control of the Central Parlia-

ment. But then that is not all. To the proviso is annexed
another proviso, or an exception out of it :—

"Nothing in tliis Act shall be held to affect or render inoperative
the provisions of any act ot a local legislature heretofore passed,
authorizing the construction and running of any such railway or branch
line or any act amending the same, but hereafter the same shall be
sufiject to the legislative authority of the Parliament of Canada."

Thereafter that railway ? After what ? After the Local Act ?

No, but after the passing of this Act—after the 25th May, 1883,

the railway itself, the project, in whatever shape, shall be subject,

to the legislative authority of the Parliament of Canada, and if

subject to the legislative authority, subject as I have shown your
lordships to the exclusive legislative authority of the Parliament
of Canada. That that is the true construction and force of that

proviso is made mere manifest by the reiterations of it which are

(>

1
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found in the subsequent legislation. In the second sub-section of

section 121 of the Act of 1886 it is provided :

—

"Every such railway and branch line shall hereafter he suhject to
the Ipgiplative authority of the Parliament ot Canada; hut the pro-
visions of any act of (he LegiHlauire of any province o( Canada, passed
prior to the twenty-fifth day of May, one thousand eight hundred and
eighty-three, relating to any such railway or branch line, and in fcrce
at that d'ite, shall remain in force so far as they are consistent with anv
act of the Parliament of Canada passed after that date."

But for that, acts passed before by the Local Legislature

might have been voided. Consequently after that date the Par-

liament of Canada has exclusive legislative authority, consequently
by implication and by expression any local legislation subsequent
to that date is excluded from the competency of the Local Legis-

lature. And then, when you come to the second re-enactment,

the one which was passed a few days after the provincial legislation

in question was passed, you find, as I pointed out to your loid-

ships, the same proviso throwing the same light ; but you also

find attaching to it, as I do, the greatest possible consequences, I

must reiterate, the section 308 which it seems to me
makes beyond the possibility of cavil that which was not open to

reasonable doubt before. That section 308, passed when the

policy of Parliament had been altered with reference to Manitoba
and the North-West, passed with reference to existing conditions,

showing in its own terms that it is passed with reference to the

conditions of the day, because in direct contradistinction to the

preceding section which deals with questions up to the

25th May, x833, and thereafter, this speaks of anything up to

the passing of this Act, up to this date of the 22nd May, 1888.

You find that the Government may, from time to time, and at any
time

—

'-By proclamation, confirm one or more of the acts of the Legisla-

ture of any province of Canada, passed before the passing of this Act,

relating to any railway which, by any act of the Parliament of Canada,
has been declared to be a work for the general advantage of Canada,
and from and after the date of any such proclamation the act or acts

thereby declared to be confirmed shall be confirmed, ratified and made
as valid and effectual as if the same had been duly enacted by the Par-

liament of Canada."

Now, you have those two sets of provisions as to Provincial
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legislation. You have the express declaration that Provincial

legislation with reference to this class ot works, passed before the

25th May, 1883, has its effect, but that it is treated practically as

being from that date, legislation subject to be repealed, amended

or modified by the Parliament of Canada, and by it exclusively ;.

then you have the declaration here, no longer by implication as

was the case up to the passage of this Act, but by expression, as to

what is to be the fate thereafter of Provincial legislation passed

after the 25th May, 1883. Before the 25th May, 1883, no pro-

clamation is required ; no action of the executive is required, the

Acts stands ; but after the 25th May, 1883, and before the pass-

ing of this Act—that is to say between the 25th May, 1883, and

the 22nd May, 1888, what is the position of those Acts ? Con-

fessedly they are void, because provision is made for a machinery

by which they may bt made valid and effectual
;
yet my learned

friends say they were valid and effectual without it. This therefore,

was useless ; the Provincial Act was good, and therefore no pro-

clamation was required to make it good. That is, we are to wipe

this clause out of the Act of Parliament, and treat it

after the fashion in which my learned friends treated it, with

absolute silence. Now, I say it has everything to do with

the case. I say that considering the circumstances of the case

—

considering the notorious facts to which I alluded at the opening,

and which have not been contradicted—considering the legislation

on the statute hook itself, with reference to the Canadian Pacific

Railway and the recitals therein, I cannot doubt as to the inten-

tion, I cannot doubt as to the application of this clause 308. We
cannot doubt it was intended to provide some machinery whereby

this very Act itself might be made valid and effectual, and there-

fore we cannot doubt it is a legislative exposition contemporane-

ously with the re-enactments of the clauses which we contend is

the legislative meaning of these clauses, showing their effect and

showing conclusively that under thein this Act was void, and that

provision was made whereby it might be validated. Now, my
learned friends endeavor to support their argument with reference

to the limited meaning which they would assign to this legislation

by a reference to sections 173, &c., which we may call the cross-

ing sections. 1 do not think that that reference is at all material.
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I admit frankly to your lordships, that if we were unable to indi-

cate to your lordships a possible application of the crossing sec-

tions to the set of circumstances which we contend has arisen

under the sections to which we refer, there might be some argu-

ment in favor of the view that cur construction of those sections

was not accurate.

Strong, J.—If this 306th section, instead of being limited to

the ten named railways, applied to all Dominion railways, then of

course the argument would hold good, and would be unanswer-

able.

Mr. Blake.—Yes, the question would be, which should

govern ?

Strong, J.—The question is whether the ten named railways

are not an excepted class of railways.

Mr. Blake.—Precisely. Certain consequenoies follow from

the crossing of those railways, which confessedly do not follow from

the crossing of any other Dominion railways. Then there remains

the Provincial jurisdiction to charter railways, which shall cross

all other Dominion railways. There remains a necessity which

was established in 1877, for makmg arrangements for Dominion
control as to the regulation of those crossings, and all that has

occurred is that the occasions in which the Provincial legislature

can charter railways to cross, to which section 173 shall apply,

have been narrowed—have been limited. There are fewer of

them.

GwvNNE, J.—There may be Dominion railways which the

Dominion has authorized, and which the Legislature may not

have thought were railways coming within the description of rails

ways for the general advantage of Canada, and therefore it wa-

necessary to point out what railways were for the general advan-

tage of Canada.

Mr. Blake.—My position is just this : the Legislature gave

a sort of cardinal and primary importance to the ten named
railways. It recognized the existence, as we must recognize the

existence, of a great number of other Dominion railways. It

recognized the continual possibility of the Local Legislature of

any Province chartering a railway which should cross those other
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railways. It con: med the legislation which should provide the
proper security in respect of such crossing, but of course the
rnonjcnt it took away from the Provincial Legislature the power
to charter railways to cross the ten named railways, then that
Jmiit.ition had a narrower application.

GwYNNr:, J.-It seems to me chat those Dominion railways
are all railways for the general advancage of Canada.

Mr. BLAKE.-Yes. I think that is probably a reason for it
•

otherwise it would be entirely unnecessary. I have reronsidered
the (luestion, and my recoPection of this legislation is that everyone of those railways had already been declared and was a railway
for the general advantage of Canada.

^
GwvNNi.:, J.—Not all declared to be so
Mr. J5LAKE. - No, not all of them declared to be so, but theva^^certainly under the British North America Act, ioLiln'

GwvNNE J.-Still they might be Dominion works and notcome under the class of works referred to in clause r73-wo"for the advantage of Canada.

Mr. B,,ake -They might be Dominion works and yet tohe detnraent of Canada. What is really the legislation /m"earned fr.end suggests that we argue, that this is an exceptlfrom c ause ,73. I ,>oi„,ed out .0 your lordships that section
^

and subsequent sections apply only to the case! of rail„. 1 ,'h

ou that th,s parfcular railway is not a railway which the Pro!c.al Legtslature was authorized .0 build, crossing the CanXnPacfic Railway, and, once you tind that it is not surl! . ,

under the operation of the Act it is not w n t e e.c p t^'TutU does not come within the general language of he Xct T ,d,d not profess to give a definition in thelo sing sectionsoflhalrailways the Provincial Legislature was authorized to buHd !r n

,, -_as. ...e> a.e applied only to railways which the Prov-

>r<-

i



129

i

incial Legislature is authorized to build. So that my learned

friend's arguments upon that subject appear to me not to possess

force, and I do not think it is necessary for me to comment under

those circumstances upon that proposed degree of graduated

strength to his argument which my learned friend suggested arose

from the greater proximity of the clause about the crossings to the

clause now in question whic' -xists in . .le of the Acts as com.

pared to other Acts. I think they migh' ha"e been actually

annexed to one another without ttrV.h.g the slin;htest difference or

adding in the slightest degree to learned .end's contention.

And this answers the whole of that argu . .cnt which my learned friend

elaborated at some length, in which he took the ^round that a judi-

cial construction of a Statute is deemed to be a re-enactment of it in

the sense of that judicial construction. But there is no appliction

€ven by analogy of that doctrine in the present rns .
Then both

my learned friends argued on the materiality of the recital of the

Act of 1883 as explanatory of the meaning of ihe later clauses.

I am not satisfied at all to agree to the position my learned friend

the Attorney General took upon that subject. I apprehend that if

you find upon re-enactments and revision of legislation alterations

in the legislation, the circumstance that those alterations have

been made, if they do materially affect the sense, products that

result. I think that it is not to be said that this legislation is to be

read to day as if that preamble and recital were in it when we find

the recital deliberately omitted for convenience. It may have been

omitted for brevity on the principle of abolishing preambles.

That I do not know, but I find whereas the section was very long,

it is now very short. We all know that material changes have been

made in the revision and consolidation of the Railway Acts, and

we find this change, and if the change be one which is to the

petriment of my learned friends construction, I do not see why

or how they are entitled to take advantage cf the abolished and

eliminated preamble in order to enable them to establii.h that

construction. But I do not think that their argument from the

preamble has the force which they attach to it. I find that it begins

by reciting the British North America Act, authority : it then

recites that not only the main line but also all branch lines of

railway connecting with or crossing ^he named lines shall be works
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for the general advantage of Canada, and having made that

recital it says " Whereas for the better and more uniform govern-

ment ot all such works it is desired that Parliament should, etc
"

and then it proceeds to declare. My learned friend says that means

after construction, that the goverment of the work does not begin

until a determination as to when, or how, or by whom or after

what system the work shall be constructed—that that is no part

of it—that it is only the completed railway, and that therefore it

would require, after this, a special declaration as to each specific

work before the Parliament of Canada should assume the

jurisdiction. Now I wish to ask your lordships to consider this

proposition. I maintain that after that general declaration an Act

of the Parliament of Canada which should without any recital

that the work was for the general advantage of Canada, incor[)orate

a company to build a road from Winnipeg to Portage I--a Prairie

crossing the Canadian Pacific Railway, would be a valid Act. I

maintain that it would not be necessa-y, in order that the Parlia-

ment of Canada should be able to authorize the existence and

provide for the construction of such a work, to make

any new or fresh declaration, because the declaration is in the

Statute book or because u has been already declared that the

railway from Winnipeg to Portage La Prairie crossing the Canadian

Pacific Railway is a work for the general advantage of Canada,

because it has been already brought within the exclusive jurisdic-

tion and that is the potency, so far as any of these subsequent

Acts can have any potency at all. So far as they have any potencyat

all. that is the application of the enactment to which my learned

friend, Mr. Robinson referred with regard to the Montreal Island

Railway in which the recital is just as my learned stated. The

Act of i888, cap., 63, is as follows :—

" Wliercca.s the construction and operation of a railway from a point

in or near Montreal, passing by Maisonneuve, Longue Pointe, Pointe

aux Trembles, Riviere des Prairies, Sault au Recollet, Bord a Plouffe,

St. Laurent, Ste. Genevieve, Ste. Anne, Point Claire and Lacliine, is

desirable; and whereas the said railway, if constructed, will cross the

Grand Trunk Railway and the Canadian Pacific Railway, and will

therefor-, under the provisions of section one hundred and twenty-one

of " The Railway Act," be a work for the general advantage of Can-

ada."
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You find the Legislature not declaring it is a work, but saying
It will cross the Canadian Pacific Railway and will therefore be
under the provisions of this Act a work for the general advantage.
I say it is not necessary to put in those words. I say that those
words do not constitute a declaration but a statement simply that
that IS the effect of the prior Act. If that is the effect of the prior
Act it is not necessary to repeat it. I say therefore that an Act to
construct this little road across one or other of those named rail-
ways would without any other recital or description at all, be within
the competence of the Dominion Parliament, because your lord-
ships, if asked to apply the general legislation to which I have
referred, would find already existing on the Statute book that
declaration, and would find the enterprise drawn within the legis-
lative jurisdiction of the Parliament of Canada and would therefore
find the anthority which was necessary to incorporate it.

Taschereau, J.—You find in the same Statute book charters
in which the statement is made that the works are for the general
advantage of Canada.

Mr. Blake.—It is a work of supereror ,tion.

^

Taschereau,
J. -Just so. The Ottawa & Parry Sound

Railway for instance, on page 265 Szc.

Mk. Blake.—In fact I will undertake to do with these Rail-
way Acts what one might undertake to do with reference to any
proposition of law

: If your lordships will give me the Statute I
will prove anything out of it as I will prove any proposition of
law out of American reports if your lordshps will allow me a suffi-
cient range of the States of the American Union. So I do not
attach any importance to those things. Then my learned friend
went a little further and said "Oh, but I will show you
more—

I will show you there are six or eight incorporations, which,
according to the present construction now proposed were voided
corporations, and which have yet been so far recognized by Parlia-
ment as they have been subsidized at the expense of the public
treasury." I do not think that argument is of much weight either.
If one looks at the history of the negotiations which precede and
at the period and circumstances under which the railway legislation of
the country generally takes place, it is impossible with reason to sup-
pose that these questions are the questions which areconsidered, nor
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can the extreme position which can be taken with reference to any

such transaction as that which was taken with reference tothe Grand

Junction Railway in the case of the Grand Junction and Peter-

borough, by some of the learned Judges, and which was ultimately

confirmed bythejudicialcommitteem that part of the case. If an Act,

which is an Ac*; of the legislature which created thecompanyhasany

effect it has the effect of recognizing'the existence of the corpora-

tion in any case. It might have been the wisdom of Parliament

in these particular cases by this short method to recognize the exist-

ence of those corporations. They were defacto corporations not

de jure corporations. Parliament sometimes makes mistakes ; it

chose to recognize them in this way without passing another Act,

but that is the most that can be said of them, and the circumstance

that my learned friend has been able to show half a dozen cases

of grants or subsidies to railways could prove no more than that.

Strong. J.—It is like the cases of corporations which by

implication are under royal charier. If a royal charter is granted

by a corporate name to " a " " b " and " c," granting them money
or land it is held to make them a corporation. I suppose that if

the granting of charters by the Provincial Legislatures did not

make these corporations, the granting of subsidies by the

Dominion Parliament had the the effect of doing so by implica-

tion.

Mr. Blake—Yes, my lord. In that view, I do not propose,

to go over the list of roads to which my learned friends referred

as to some of which it might well be pointed out that on the face

of them it did not appear that they were beyond the Provincial

jurisdiction, but it would be a waste of time to analyze this Prov-

incial legislation with any such view on the present occasion.

Then my learned friend argued that to take away the right of

the Provincial Legislatures, the language should be very clear and
undoubted, and he argued that section 306 does not mention the

legislatures, and that it ought not to be considered as included,

and he argued that there was a sort of analogy between the Prov-

incial Legislatures and the Crown, and he assumed that it was not

intended to affect the Provincial legislation at all. It is impossible

to give this legislation effect , without, to some extent, affecting the

Provincial legislation. My learned friend admits that, because he
.
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admits that Provincial legislation is affected, and that Provincial

roads are affected and Provincial jurisdiction is affected ; but I

thinic that the analogy does not apply—that it is imperfect. My
learned friend has so long been in possession of a little crown in

his own Province, that he no doubt desires your lordships to

recognize his tenure, and demands that he should be expressly

named before his rights and preiogatives should be attempted even

by the Central Parliament ; but. after all, you cannot give any

effect to the legislation of the Central Parliament, I am atraid,

without touching my learned friend's crown or treading on his

corns, and I am afraid that must be done on this occasion.

Ritchie, C. J.—This road was contemplated by the British

North America ^"Act, because it passes through more than one

Province, and is therefore under the exclusive jurisdiction of the

Dominion Parliament. Then how could the Local Legislature

without interfering with that jurisdiction, claim to give another

line a right to cross it ?

Mr. Blake—I do not think it could.

Mr. Mowat— I quite admit that the Dominion Government

must approve of the crossing.

Mr. Blake—My learned friend is obliged to admit that

wherever a Dominion road is crossed, the Dominion Government

may regulate the crossing.

Ritchie, C. J.—But they claim now that they have a right

to cross.

Mr. Mowat—Only with the approval of the Railway Com-
mittee of the Privy Council.

Ritchie, C. J.—Now supposing that there was no legislation

with reference to the approval—suppose that this crossing section

had not been enacted by Parliament, would it then be contended

that the Local Legislature had a right to pass an Act authorizing

the crossing of the Canadian Pacific Railway ?

Mr. Mowat—That would be difficult, no doubt,

Mr. Blake—The answer which my learned friend makes to-

that suggestion, which would otherwise possess very great force,

is that he finds on the statute book crossing provisions which do-

answer the exigency. He says, " I could not cross, 1 admit, but
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for Dominion legislation, but I call your lordship's attention to the
fact that there is Dominion legislation which enables us to
cross."

Strong, J.—Suppose that the Dominion legislation did not
exist, how could this line cross the Canadian Pacific Railway ?

Mr. Blake—I think that is just one of the cases which one
must say rests entirely with the political department of the Govern-
ment—that in order to effectuate the British North America Act
properly, Dominion legislation would have been necessary, and
without that Dominion legislation the plain intent of the Act could
not have been carried out, and that was the view that the Domin-
ion Parliament took, and as early as 1877, the moment the
exigency arose, they did legislate. All the tribunals before whom
the question has come have held that the legislation is within
their power.

GwYNNE, J.—The only question is, whether the effect of
sections 306 and 307 is not to prohibit, instead of t . sanction, the
crossing }

Strong, J—If we had not the crossing sections at all, in this
statute, they would be obliged to go to the Dominion Parliament
to get some similar enactment.

Mr. Blake—I apprehend so.

Strong, J.—Then, is it not as plain as anything could well
be, that the effect of sections 306 and 307 is to take these specified
railways out of the operation of these crossing sections, ond there-
fore to restore things to the same condition in which they would
have been, as regards this particular railway, as if there had been
no legislation at all ?

Mr. Blake—I apprehend so, and therefore this gentleman
has not been validly authorized by the Provincial legislation to
cross. That is the position I take. My learned friends minimized
rather, I think, the importance of the physical connection. I think
your lordships will see that not merely is my argument reasonable,
that the physical connection ought to be considered as an impor-
tant matter of government, but that the legislature has recognized
that importance, and has provided for it in a way which lends
color to the very enlarged conception of the results of the crossing
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or connection with a Dominion railway—with a railway which

goes from one Province to another.

Taschereau, J.—Could the Dominion Parliament authorize

the crossing of a Provincial railway against the wish of a Province ?

Mr. Blake.—I think they could, probably, but I do not

know how that is.

Patterson, J.—One would think that the province within

its own domain is quite as potent as the Dominion.

Mr. Blake.—What has been done, by the good sense of

both Parliaments, has been to provide concurrent legislation. I

remember one case in which Vice Chancellor Proudfoot decided

that there was, in a sense, concurrent power, and that each one

had a right, and that it was propeily exercised in that case. It is

one of those cases in which probably each legislature would have

a duty to act. I refer to the case of the Credit Valley Railway

vs. the Great Western Railway, 25 Grant, 507. I may also advert

to two cases which my learned friend, Mr. Robinson, referred to,

Barbeau vs. the St. Catherines & Niagara Central Railway, 15

Ontario, Chance y Division, 586. What I was endeavoring to

present to your lordships was that the question of the physical con-

nection was really a very important one, and I think my argument

derives force from the 240th section of the Railway Act of 1888,

which is only a re-enactment of regulations which have been for

a very considerable time on the Statute Book :

—

" Every company shall, according to its power, afford all reason-

able facilities to any other railway company, for the receiving and
forwarding and delivery of traffic upon and from the several railways

belonging to or worked by such companies respectively, and lor the

return of carriages, trucks and other vehicles ; and no such company
shall make or give any undue or unreasonable preference or advantage
to or in favor of any particular person or company, or any particular

description of traflic in any respect whatsoever—nor shall any such
company subject any particular person or company, or any particular

description of traffic to any undue and unreasonable prejudice or dis-

advantage in any respect whatsoever ; and every company which hasor
works a railway which forms part of a continuous line of railway—

"

That is to say, there are two pieces of railway, and they

touch so as to form one line :
—

"Or which intersects any other railway, or has any terminus I



136

station or wharf near to any teminus, station or wharf of any otlier rai I-

way, shall afFord all due and reasonable facilities for receiving and
forwarding by its railway all the traffic arriving by such other railway,
without any reasonable delay, and without any such preference or

advantage, or prejudice or disadvantage, as aforesaid, and so that no
obstruction is offered to the public desirous of using such railway as a
continuous line of communication, and so that all reasonable accommo-
dation, by means of the railways of the several companies, is, at all

times, afforded to the public in that behalf; and any agreement made
between any two or more companies contrary to this section shall be
unlawful and null and void,"

Now, there you find, as I have said, that the public is regard-

ed as entitled, from the very circumstance of the physical

connection, or even the proximity, to the practical uses which may
grow therefrom, to the facilities of connection, to the facilities for

continuous communication, Apply that, if your lordships please,,

to this very line from Winnipeg to Portage la Prairie, running one
way or the other. Suppose a passenger gets aboard at some
intervening station between Winnipeg and Portage la Prairie on
this line, then it forms, if it touches the Canadian Pacific Railway,

a continuous line of communication east or west or both, and the

theory sought to be engrafted on the law of the land by this 240th
section is that such communication, and the benefit of it, shall be
afforded to the passenger and the goods which go over it ; and
this follows

: that the local railway which touches one of the

through great railways is, according to the theory of the law, as

well as in accordance with the facts, according to the means of

communication, not merely within the province, but from one pro-

vince to another. This follows, that the 240th section recognized

the view that that which exists physically should be the fact that

the short line which touches the main line should be by it made
a means of continuous communication by which passengers and
goods may pass, not merely within the limits of the province^

which is what a short line could do, but beyond the limits of the

province altogether, and that, of course, gives a general and greater

importance to the local line from the mere circumstance of con-
tact, connection or crossing than it could otherwise by any
possibility have.

Taschereau, J.—Of course this only applies to federal rail-

ways.

i

4

^

\
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Mr. Blake.—Yes, my lord, I presume it does.

Taschereau, J.—The Act itself only applies to federal rail-

ways.

Mr. Blake.—There are certain portions of the Act which
apply. Your lordships will see that the fourth section provides—

" III addition, the provisions of this Act relating to any subject or
matter within the legislative authority of the Parliament of Canada and
for greater certainty but not so as to restrict the generality of the fore-

going terms, all provisions relating to railway crossings and junctions,
offences and penalties and statisticfi, apply to all persons, companys
and railways whether otherwise within the legislative authority of Par-
liament or not.

So the attempt was, and I fancy properly was, to make this

of general application, provided it affected one company at any
rate that was for all purposes under the legislative authority of
Canada Then, my learned friend Mr. Mowat argued to your
lordships that the results of this construction of this legislation

would be extremely serious ; that they would disappoint the just

expectations of the Province ; would interfere to a very large ex-

tent with the useful domain of legislation of the Provinces, and
that they were in a sense contrary to the spirit of the British North
America Act, but with reference to the whole of this question, I

think that line of argument is out of place before a judicial trib-

unal. The question with which we have to deal is limited to this

—first
:
can the Canadian Parliament do this thing ; second, has

the Canadian Parliament done this thing ; and if they could do
it and having the power have done it, all questions as to the sup-

posed unfortunate effect of that action, as to the supposed

unfortunate results from that action—want of discretion^

policy, departure from what is regarded as the spirit of the con-

stitution—are beyond the scope of this discussion. They belong

to the political department of the Government, and to that exclus-

ively. Two views, as I said in opening so I state in closing,^

are held with reference to the constitution itself, and with refer-

ence to this particular exercise of power under the constitution.

There are arguments upon both sides. The question is one of

policy, and that question must be determined elsewhere. It

seems to me that it is impossible to deny that there are serious

reasons to be alleged on the one side and on the other. The pre-
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ponderance of those reasons, in my mind, weighs very much one

way, but whichever way it weighs, I submit that with it your lord-

ships have nothing whatever to do. The corporation which is

presenting this case to your lordships, is acting as it has acted

upon two grounds ; first of all, its view is, and it is a very natural

view for any one of those great ten named railway corporations to

have, that convenience, oiiaplicity and efficacy would all be pro-

1.' t- ,. ..y a centralization of power in this respect, and believing

th,- c law of the Parliament of Canada has accomplished that

result, it desires to maintain a proposition which it conceives is in

its interest to maintain. It does not dispute the view that the

Parliament of Canada, if it pleases at any time to alter or modify

that policy, has a perfect right to do it ; and that this corporation

has not, any more than any other personal or corporate entity in

the Dominion, any special right to complain of such interference
;

but it argues—and I submit successfully argues—that so long as

the law is so, it is entitled to insist upon the law. Secondly, this

corporation alleges that the law of all modern countries has recog-

nized the view that the construction and working of railways, and

the interference by railways with other railways is a special privi-

lege to be conferred by some competent legislative authority on

persons or corporations ; that the public good which reouires that

there should be facilities for such construction or v/( - ug requires

also that those facilities should be put in hands which the com-

petent legislature deems proper hands, and placed under

restrictions which the competent legislature deems adequate

to the public good. Believing, as I have submitted to your

lordships with great confidence, that the person who is constructing

this railway, under the name of the Railway Commissioner of Mani-

toba, has not, under the law of the land, any more power to strike a

blow with a pick, or lay a rail than plain Joseph Martin would have,

the Canadian Pacific Railway insists that his authority must be

shown, andif it is to be interfered with, as any private individual is to

be interfered with, in the enjoyment and possession of his property,

only by persons who are authorized under the law of the land to

effect that interference. If then the law of the land does not

authorize this interference, there seems to be a sound and by no
means a technical reason for objecting to its taking place. Nor

\
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can it be said that the application before your lordships is one
which could properly speaking, cause any obstruction or
delay

: on the contrary, I think it was a most beneficial provi-
sion in the Railway Act, which gave to the railway committee not
a judicial tribunal, and susceptible at any rate of being influenced
by political considerations—conferred, and therefore imposed
upon it in some sense, the responsibility of seeking the highest legal
light in the construction of the important legal questions with
which it was called upon to deal. And it was important in an-
other respect, in that it provided'a summary and expeditious method
for reaching these conclusions. An expeditious method
for reaching conclusions, which otherwise might have to
drag their very slow course along, from the inferior courts up to

this court, at an interval not of days or weeks, but of months and
years. Notice was given of this applicatioii '^n the loth Septem-
ber last, rhij day appointed for hearing was the 2nd of October.
Upon that day the Canadian Pacific Railway Company applied to
the tribunal to refer this question to the court. On the 9th of
that month the reference was ordered, and since that time, with

no delays interposed, at any rate by this corporation, proceedings
have been pending. I am sorry that there has been so much de-
lay, but with all the delay that has taken place at a rate incompar-
ably more rapid than the ordinary course of the law which was open
to my clients, the opinion of the Supreme Court of the Dominion
has been sought, and is to be obtained. Under these circum-
stances it is that we ask your lordships to answer this question,

confident that the course which has been pursued is the course
best calculated to settle upon sound principles the important sub-

ject to which it relates, at the earliest day which was compatible
with its solution. I should add that the railway company has felt

that very considerable inconvenience was occasioned by the
necessary circumstance that there is no factum in the case, and
learning that a full report of the arguments on both sides has been
taken, they propose to have copies printed and deposited with the

Registrar.

Mr. Martin.—Allow me to correct one statement on the

other side —that is with regard to the connection with the Mani-
toba & North Western Railway. My learned friend has stated
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that it is impossible for us to complete the system of railways with-
out crossing the main line of the Canadian Pacific Railway. That
is not the fact. The fact is that all the roads that are contem-
plated, by this chapter five may be completed, and
the connection had with the Manitoba & North Western
Railway, which we desire to have without at all crossing the
Canadian Pacific Railway main line. The way that would be
done, as a matter of fact, would be the Manitoba & North Western
Company have power, as a Dominion railway, and have power to
cross, under the proper limitations and applications, the main line
of the Canadian Pacific Railway Company. If they cross, then
we could connect with them south of the main line.

Mr. Blake.— I quite admit that if the Manitoba & North
Western Railway does get south of the Canadian Pacific Railway
—I am speaking of things as they are, and not as my learned
friend proposes they shall be— it is not necessary for the Railway
Commissioner's road to get north of the Canadian Pacific Railway.

Mr. Martin.—That is not this application. It was suggested
by one of your lordships that it would be better for the Province
of Manitoba and for all parties that the broad question of crossing
the main line should be decided. I would submit that it is not
better for us, because it would be unfortunate for us if the law
prevents us from crossing the main line, that we should be pre-
vemed crossing the branch lines, which are the only ones we
desire to cross.

Ritchie, C. J.—We must answer the question as it is given.

Mr. Mowat.—Could not your lordships add something to
make it clear that you did not propose to decide the other
question ?

Ritchie, C. J.—I think it would be very indiscreet of us to
go outside of the line of our duty, which is to answer the question
sent to us.

Mr. Mowat.—If the answer to the question would have a
tendency to mislead, your lordships could prevent that by adding
a few words of explanation.

Strong, J.—There is some ambiguity in the case which would
probably render it necessary to do as you say and distinguish
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between branches of the Canadian Pacific Railway and the Can
adian Pacific Railway main line, because in the early part of the
case IS set out the P :mbina Mountain Branch of the Canadian
Pacific Railway, and, when the question is put below, the reference
IS to crossing the Canadian Pacific Railway. I suppose it is
intended to refer to that description in the early part of the case-
that specific part known as the Pembina Mountain Branch ?

Mr. Martin.—I suggested the use of the words, in the early
part of the case, " Canadian Pacific Railway meaning the Pembina
Mountain Branch which is a part of the Canadian Pacific Railway."

Mr. Mowat.—I may mention to your lordships that though
the season is very far advanced, it is still an object to have a
decision as early as possible, at your lordships convenience.

N. B.—This report is published without revision by counsel
on either side.

HOLLAND BROS.,

Reporters.




