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1. Tues... Lammas.
8. SUN ... 8th Sunday after 1rinity.
10. Thurs. St Lowrence.
12, Qat ... Articles, &c, to be left with Sec. Law Soclety.
13. SUN ... 0th Suudry after Trinity.
16, Wed... Last day for service for County Court.
20. SUN... 10th Sunday after Prinity.
21. Man ... Long Vacation ends.
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26, Sat .... Declare for County Court.
27. SUN ... 11th Sunday oftr Trinity.
28. Mon ... Trinity Term begins,

NOTICE.

Owing to the very large demand for the Taw Journal and
Locai Courts’ Gazette. subscribers not desiring to take both
ublications are particularly requested at once to return the
ach numbers of that one for which they do not wish o
Subscribe.

THE

Wpper Canada Fale Journal,

AUGUST, 1865.

THE LORD CHANCELLOR OF ENGLAND.

The events that sullied and at the same time
added lustre to the pages of English history
some two hundred and forty odd years ago,
appear to have been in some measure re-
enacted in England during the past few
months. The keeper of the King's conscience,
holding precedence over all temporal lords,
the disposer of vast patronage and above all
presiding over the very fountain of equity and
good conscience, has been tainted with, to say
the least of it, the suspicion of improper con-
duct, and this very suspicion of one, who, like
Cacsar’s wife, should be *‘above suspicion,”
has led to what cannot be considered to be
otherwise than the fall and temporary disgrace
at least of a most brilliant man and able
l‘*'Wyelx

For hundreds of years, it might almost be
8aid from the commencement of English his-
tory, the judiciary of England has been free
from the taint of corruption. The case
of Lord Bacon seems to stand alone as an
®Xample to the contrary. Men of his day
8tood aghast not only at the enormity of his
fault, both in itself and its consequences, but
3t the sight of the most subtle intellect that
Probably was ever made, *the high priest of
Mature,” ¢ the wisest, brightest,” but as he
Proved himself to be the meanest of man-

ind,” condescending to acts which the lowest

officer of his court would despise. Englishmen
of the present day look with shame at the
reproach which has lately been cast upon the
nation at large and upon the almost spotless
integrity of English statesmen in particular.
The first charge against Lord Westbury,
the late Chancellor, was in reference to what
has been termed the “ Edmunds’ scandal.” A
Mr. Edmunds, who had for seventeen years
served the House of Lords as reading clerk
and clerk of the private committees was also
connected pecuniarily with the patent office.
There were certain defalcations and irregulari-
ties in his connection with that office, owing
partly, as he rather coolly complained, to the
want of a public audit. These defalcations
and irregularities were known to, but perhaps
not remediable by the Chancellor. Mr. Kd-
munds resigned his appointment and presented
a petition to the House for a retiring pension,
which was recommeunded to be paid to him by
the report of a committee, not aware of the
facts known to the Chancellor, except from
some rumours which were considered too
vague to be noticed. It is alleged that at the
time this resignation was on the Zapis a pro-
mise was made by the Chancellor * that if Mr.
Edmunds would resign he would throw no
obstacle in the way of his pension.” Whether
these were his exact words is not certain, but
they were doubtless to that effect. The grava-
men of the charge was that the Chancellor,
well knowing of these defalcations and irregu-
larities on the part of Mr. Edmunds, but not
disclosing his knowledge, had recommended,
or-at all events not opposed the retiring pen-
sion, with the supposed intention of filling the
vacant office with one of his sons. A selcect
committee was appointed to enquire into the
matter. This committee acquitted the Chan-
cellor of any unworthy motives, but thought
he had committed a grave error in Judgment
and taken a wrong view of his duty. Of this
there can be no doubt, but a solicitor of first
rate standing in London has gone further than
this, and whilst hinting at unworthy motives,
directly charges the Chancellor with an un-
truth, apparent on the face of his own letters
and statements. This is another unpleasant
feature in the case which has not yet, that we
are aware of, been explained or contradicted,
Following closely upon these transactions
comes the question of Lord Westbury’s con-
nection with the Leeds Bankruptcy Court. It
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was asserted that a Mr. Wilde, when registrar
of this court, was called upon to resign his
office, owing to some irregularities therein, but
that he refused to do s0; upon which he was
first of all threatened, and then informed that if
he would resign at once and obtain a medical
certificate, he should have a pension of £600 a
year, although he was then in a good state of
health. This he was induced to do, and the
Chancellor signed an order for the pension,
A Mr. Welch, said to be in a precarious state
of health, succeeded Mr. Wilde, and appears
to have paid for the office, to Mr. Richard
Bethell, the Chancellor’s son, one thousand
pounds. It was further alleged, that it was
agreed between these men that Mr. Welch
should hold the office until the reversal of the
outlawry of Richard Bethell, and then receive
another appointment in London, which city
he preferred to Leeds. The most damaging
feature of the case was, that Mr. Miller, the
chief registrar of the Court of Bankruptcey, a
friend of the family, had prepared appoint-
ments to these two offices,—for Mr. Bethell at
Leeds and Mr. Welch at London; and it
added to the suspicions, that such a practice
in filling up these appointments had never
before prevailed. The documents, however,
never were signed, as the Lord Chancellor,
hearing of some misconduct of his son in
in Paris, or perhaps alarmed at the strong
feeling which was evinced by the public with
reference to the disclosures made in the
* Edmunds case,” which was increased by the
indiscreet conduct of Richard Bethell, in stat-
ing at Leeds that he had received the appoint-
ment, absolutely refused to do so.

The Chancellor of course denied any know-
ledge of any bargain which might possibly
have been made by Mr, Richard Bethell, (a
disreputable character enough apparently,)
with Mr. Wilde or Mr. Welch; but the desire
for investigation was so strong that the govern-
ment were obliged to acquiesce in a motion for
a committee of enquiry, which was appointed,
and subsequently brought in a report acquit-
ting Lord Westbury from all charge in the
matter except that of haste and want of cau-
tion in granting a pension to Mr, Wilde.

The public, however, were not satisfied, and
the matter was again brought up an a motion
of Mr. Hunt, which, with a condenseqd report
of the discussion upon it, We copy from the
public prints :—

“That the evidence taken before the committee
of this House on the Leeds Bankruptey Court
discloses that a great facility exists for obtaining
publicappointments by corrupt means; that such
evidence, also that taken before a committee of
the House of Lords in the case of Leonard Ed-
munds and laid before this House, shows a laxity
of practice and want of caution on the part of the
Lord Chancellor in sanctioning the grant of retir-
ing pensions in public officers over whose heads
grave charges are impending, and in filling up
the vacancies made by the retirement of such
officers, whereby great encouragement has been
to corrupt practices; and that such laxity and
want of caution, even in the absence of any im-
proper motive, are, in the opinion of this House,
highly reprehensible, and calculated to throw

discredit on the administration of the high officers
of state.”

The Lord Advocate contended that there was
nothing in the case to warrant the severe censures
which had been passed upon the Lord Chancellor,
and moved an amendment to the effect that the
House agreed with the report of the committee,
but thought that a check should be put by law
on the granting of pensions to persons holding
legal offices.

Mr. Hennessey contended that this did not
touch the Edmunds’ case, which was embraced in
Mr. Hunt’s motion. Mr. Bouverie had given
notice of an amendment, which he could not now
move. If, however, the original motion werc
negatived, he should move his amendment op
that of the Lord Advocate. Ilehad no confidence
in the Lord Chancellor,

Mr. Hunt offered to substitute for his own mo-
tion the amendment of Mr. Bouverie, which was
as follows ;:—

* This House, having considered the report of
the committee on the Leeds Bankruptey Court
are of opinion that, while the evidence discloses
the existence of corrupt practices with reference
to the appointment of Patrick Robert Welch t0
the office of Registrar of the Leeds Bankruptcy
Court, they are satlsfied that no imputation cal
be fairly made against the Lord Chancellor Wit!‘
regard to that appointment; and that such ev¥
dence, and also that taken before a committee ¢
the Lords to enquire into the circumstances ¢0%
nected with the resignation by Mr. Edmunds ¢
the offices held by him, and laid before this
House, show a laxity of practice and a want 0
caution with regard to the public interest on thz
part of the Lord Chancellor, in sanctioning ’t i
grant of retiring pensions to public officers agmﬂﬂe
whom grave charges were pending, which, in th,
opinion of this House, are calculated to discred!
the administration of his great office.”
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Lord Palmerston, observing that the House
had negatived any charge of corruption against
the Lord Chancellor, recommended and moved
that the debate be adjourned till Tuesday.

Mr. Disraeli opposed this motion, which was
negatived, upon a division, by 177 to 163.

The Lord Advocate’s motion having been nega-
tived—

Mr. Bouverie moved his amendment as a sub-
stantive motion, which was agreed to without a
division.

It was well understood that Lord Palmer-
ston’s motion was for the purpose of gaining
time and giving the Chancellor an opportunity
to resign, it was therefore accepted as a test,
and voted upen accordingly.

The result of the debate was therefore that
a very strong vote of censure was passed upon
the Chancellor, in conscquence of which he
immediately sent in his resignation, which was
at once accepted, and Lord Cranworth, better
known as Baron Reolfe, has since been ap-
pointed to the vacant seat on the woolsack.

In his farewell address to the House of
Lords, the Lord Chancellor spoke with much
moderation and good fecling. After saying
that it had been his desire to resign the seals
of office many months before, he said—

“ My lords, I believe that the holder of the
Great Seal ought never to be in the position of
an accused person, and such, unfortunately, being
the case, for my own part I felt it due to the
great office that I hold that I should retire from
it and meet any accusation in the character of a
private person. But my noble friend at the head
of the Government combated that view, and, I
think, with great justice. He said it would not
do to admit this as a rule of political conduct, for
the consequence would be that whoever brought
up an accnsation would at once succeed in driving
the Lord Chancellor from office.”

He then stated th-t he had since, on three
several occasions, desired to resign, but was
again urgently requested not to do so. He
then continued— :

“T have made this statement, my lords, simply
in the hope that you will believe and that the
Ppublic will believe that I have not clung to office,
much less that I have been influeuced by any
baser or more unworthy motive. With regard
to the opinion which the House of Commons has
Pronounced I do not presume to say a word, I
am bound to accept the decision. I may, how-
ever, express the hope that after an interval of
time calmer thoughts will prevail, and a more
favorable -view be taken of my conduct. Iam

thankful for the opportunity which my tenure of
office has afforded me to propose and pass meas-
ures which have received your lordships’ appro-
bation, and which T believe, nay, I will venture
from experience to predict, will be productive of
great benefit to the country, With these meas-
ures [ hope my name will be associated. I regret
deeply that a great measure which I had at heart
—1I refer to the formation of a digest of the whole
law—I have been unable to inaugurate ; for it
was not until this session that the means were
afforded by Parliament for that purpose. That
great scheme, my lords, I bequeath already pre-
pared to the hands of my successor. As to the
future, I can only venture to promise that it will
be my anxious endeavour, in the character of a
private member of your lordships’ House, to pro-
mote and assist in the accomplishment of all those
reforms and improvements in the administration
of justice which I feel yet remain to be carried
out. I may add, in reference to the appellate of
your lordships’ House, that I am happy to say it
is left in a state which will I think be found to
be satisfactory. There will not be at the close of
the session a single judgment in arrear, save one
in which the arguments, after occupying several
days, were brought to a conclusion only the day
before yesterday. In the Court of Chancery I am
glad to be able to inform your lordships I do not
think there will remain at the end of this week
one appeal unheard or one judgment undelivered.
1 mention these things simply to show that it has
been my earnest desire from the moment 1 as-
sumed the scals of office to devote all the energies
I possessed and all the industry of which I was
capable to the public service. My lords, it only
remains for me to thank you, which I do most
sincerely, for the kindness which 1 have uniformly
received at your hands. It is very possible that
by some word inadvertently used—some abrupt-
ness of manner—I may have given pain or ex-
posed myself to your unfavorable opinion, If
that be so, I beg of you to accept the sincere ex-
pression of my regret, while 1 indulge in the hope
that the circumstance may be erased from your
memories. I have no more to say, my lords,
except to thank you for the kindness with which
you have listened to these observations. (Loud
cheers.)

As to the merits of the case it must be re-
membered that there is no proof of guilty
knowledge on the part of Lord Westbury, and
there appears to be a growing impression that
many of the suspicious circumstances which
have been so much dwelt upon, are capable of
explanation, and do not fairly bear the con-
struction that have been put upon them. It
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is well known that he has had a host of ene-
mies, some envious of his talents and success,
others made so by the gigantic reforms which
he has successfully carried out in the Ecclesi-
astical, Probate, and Divorce Courts, and par-
ticularly in reforming the abuses of the
Bankruptcy laws. He is cursed, moreover,
with about as bad a son as ever fell to the
lot of an unfortunate father, and it is no ame-
lioration of his sorrows that- this reckless
unprincipled scapegrace is almost wholly the
author of his father's misfortunes.

He is, morcover, a man that is personally
unpopular, a man of stern and unyielding
-exterior; but as it appears of too little strength
-of mind, or too careless to resist persistent
appeals to his organ of benevolence. He also
trusted too much, like nearly all public men,
to the representations of those who were in
positions of confidence about him, and whose
duty it was to guard him from the devices
of hungry applicants for office.

‘We are aware that these excuses, as applied

to a man of the well known character and dis-

_position of Sir Richard Bethell, are scoffed at

by certain of the press in England, who, in

“the slashing manner so taking to the genera

i reader, but so often devoid of sound thought.7
'write in this way:—

“From what the world knows of the Chancel
lor, either at the Chancery bar or on the woolsack-
it hardly suspects his placability, his easy temper’

- 0 capable of being imposed upon, his softness of
heart and excessive amiability, his liability to
disregard caution, his readiness to be made atool
of by the designing and corrupt, his constitu-
tional incapacity to detect, or even to suspect,
jobs, intrigue, and double-dealing. The world
has taken the Chancellor to be possessed of the
keenest of tempers, the hardest of heads, and the
most searching of judgments ; and it has thought
that his suecess in his calling is to be attributed
to these gifts of character, * * * If, as we
are told, he is so good and guileless as to become
so frequently (twice in a twelvemonth) the un_
suspecting vietim of the designing and the corrupt,
then, to speak coarsely, we wunt somebody with
more devil in hun—less pliable, more suspicious,
less gentle, less easy to be got over ang got round,
and taken in by vilgar rogues, less ¢hasty,’ and
more ¢ cautious,” We want somebody more sus-
picious of human nature, with * motiveg’ equally
unassailable and conduct less ‘ caleulated to excite
the gravest suspicions” We want some one whom
we can understand, whose character cag be

brought under common types, and can be judged
by an ordinary standard, We can understand the
man of oil, and we can understand the man of
vinegar, and we can in his way respect ecither;
but the oil-and-vinegar man puzzles cammon folks
—the man who keeps all his oil for his own fam-
ily purposes and his own apparent interest, and
all his vinegar for the public. In anybody but
Lord Westbury, we should be tempted to say that
either his private virtues were a sham, or his
public character for sharpness an imposture. This
the two select committees declined to believe ;
they can understand and appreciate Lord West-
bury. 1t is, of course, the world’s fault, or it
may be the world’s misfortune, if it fails to csti-
mate this complex and certainly rare ideal”*

But, strange as it may seem to the writer of
that article, more curious compounds of human
nature have existed than have appeared in
Lord Westbury. Tt cannot be denied, more-
over, that political influence had something to
do with the vote on the question. The party
opposed to the (lovernment took advantage
of the strong feeling which had, rightly or
wrongly, been raised against the Lord Chan-
cellor, or rather against the system of nepotism
which has been lately brought to light. But
it does not follow that because this corrupt
system has been brought before the public
during the official carcer of the late Lord
Chancellor, that he is to be held personally
responsible for all the evils of that system.
Is he not in fact the first victim of the im-
proved tone of public feeling with reference to
that system ?  Is there not much truth in the
assertion made in another periodical,t that

“The IHouse of Commons affirmed the vote of
censure because the country is tired of sceing all
the best Church livings in the hands of the sons
and sons-in-law of bishops; every snug master-
ship filled by the son or nephew of a chief justice;
every well-paid and non-responsible office of every
kind in the possession of the family or friends of
the patron ?”

Whilst however heartily hoping that time
will prove that he was more “sinned against
than sinning,” it cannot be denied that the
course which the House thought fit to take in
the premises, is strong evidence of the whole-
some view taken of the subject by public men
in England.

The loss to the country of such a man at
such a time, is incalculable. He was in the

* Suturdon Periew. Jnly 1, 1865,
19 8. ieitor's Journa?, p.793.
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midst of plans for various reforms that had
for years baffled the resources of less able
men. {le is said not to have his equal in
Great Britain in forensic or legal ability, and
is in the meridian of his vigorous intellect.
But neither his intellectual superiority nor
the high office which he held, could avail to
give him that firmness of character, which
should have rendered him deaf to any voice
but that of duty and the public welfare—
regardless alike of fear, favour, or affection—
above the weaknesses of misplaced confidence
—vigilant and acute in detecting frauds upon
the public, and superior to allurements of a
vicious system, which it would have been his
glory to overthrow.

All these minor points of this melancholy
subject, will however soon be forgotten, and
it behoves us now to turn as well to the bright
side of the picture, a view not we think brought
as prominently forward as it deserves. History
tells us that when Lord Bacon stood self-
convicted of great crimes, the nation as one
man demanded that he should be punished
according to his deserts, without reference to
his exalted rank and the fame of his marvellous
intellect. He was sentenced to a fine of forty
thousand pounds (an immense sum in those
days), to be imprisoned in the tower during
the king's pleasure, to be incapable of holding
any public office, and of sitting in Parliament
or coming within the verge of the Court. The
same hatred to corruption in high places that
effected this, and has made Great Britain con-
spicuous among the nations of the world, and
which has been as it were the salt that kept her
pure, still remains. Itisa thing to be proud of
that even the suspicion of impropriety is suf-
ficient to drive from his position the highest
and most favoured servant of the Crown
backed up by the prestige of his services and
his abilities, and all the influence of the Gov-
ernment.

Thus for the second time has England
Purged herself from the stain that lay upon
her, and that to the ruin of a man worthy, we
think, of a better fate. Few countries, if any,
can make the same truthful boast. Let it be
our endeavour to follow in her footsteps.

INSOLVENCY—CONFLICTING ASSIGNEES.

A much debated point has just been decided
in the Court of Chancery under this act, with
reference to the respective force and validity of
& voluntary assignment made since the act,
but not under its provisions, and proceedings
under the act for compulsory liquidation.

Sec. 8,1 (i) of the act provides that a debtor
shall be deemed insolvent, and his estate
subject to compulsory liquidation, if, amongst
other things, he has made any general convey-
ance or assignment of his property for the
benefit of his creditors, otherwise than in the
manner prescribed by the act. This provision
was generally considered (and it was so held
in Hogge's case by the learned judge of the
County Corrt of York and Peel) not to apply
to assignments made previous to the time the
Insolvent Act came into force, and which
were valid, under the law as it then stood, as
general assignments for the benefit of creditors;
from which it would follow that assignees ap-
pointed under them are still liable and com-
pellable to wind up and distribute the estates
entrusted to their care. It would also seem
to follow that if an assignment made before
the act were bad in point of law as against
creditors, it could not 'prevail against subse-
quent proceedings under the Insolvent Act;
and in discussing this it would be material to-
consider whether the assignee under the act
would have a locus standi to contest it, there-
being no special provision in the act which:
would make him stand in the stead of the
creditors generally.

If making an assignment contrary to the
provisions of the act is an act of insolvency,
it would seem to follow as a natural conse-
quence that such an assignment could not be
permitted to stand in the way of proceedings
taken under and in accordance with the act,
unless indeed three months shoulq elapse
from the time of committing this act of insol-
vency before the commencement of such pro-
ceedings: (Sec. 3, subsec. 5.)

His Lordship Vice-Chancellor Mowat, in
giving judgment in W;ilson v. Cramp, the-
cage in which the point came up,* considered.
that any construction of the act which would.
prevent an assignee appointed under the act
from receiving and administering the property
of theinsolvent, would render futile the enact-

* Reported in full on page 217,
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ment which makes such an assignment an act
of insolvency, and would deprive the creditors
of the advantages which the statute gives
them for the winding up of the estate of an
insolvent debtor. His Lordship also thought
that it would be objectionable to let the
assignment stand, as it put the debtor’s pro-
perty under a different course of distribution
amongst his creditors from that which is con-
templated and provided by the act—as, for
example, in not giving any priority to the
claims of clerks and other servants of the
insolvent.

The scope of section 8, with reference to
impeding and delaying the creditors of the
insolvent, was also referred to as in itself suffi-
cient to warrant the decision of the Vice-
‘Chancellor, that such an assignment as that
referred to was of no avail against subsequent
proceedings under the act, and on this point
- he cited cases in England under analagous
statutes there.

The law on this point having now been
_judicially determined, it will be necessary for
all assignees of voluntary assignments since
the act, but not under it, to govern themselves
accordingly ; and should any such refuse to
comply with a proper request to deliver up the
books and property of the estate, they would
become personally responsible for the costs
of any suit that might be brought against them
.to compel them to do so.

"NEW EDITION OF HARRISON'S COMMON
LAW PROCEDURE ACT.

Our readers will be glad to learn that Mr.
Harrison is now engaged in preparing for the
press a new edition of his * Coxmmox Law Pro-
CEDURE Act,” and other Acts connected with
the civil administration of justice, as appearing
‘in the Consolidated Statutes of Upper Canada,
dncluding notes of decided cases, English and
Canadian, up to the time of the work going
to press.  The value df this work is so well
known to the profession, as to need no com-
mendation from us. The first cdition drew
Trom the London Jurist and other leading
periodicals in the Old World, most favorable
criticisms, and bas (though a large editién)
been completely exhausted. Ttis, we under-
stand, Mr. Harrison’s intention to place the
work in the hands of the printer during the
present month, and to have it published with
the least possible delay.

SELECTIONS.

THE ORIGIN OF MAGNA CHARTA.

It is one of the curious phenomena of his-
tory, thatin an age of feudal barbarism and de-
basement, one of the most unprincipled, false,
and cowardly of all the English kings, should
have promulgated, in a systematic form, a
declaration of personal rights to his subjects,
which is regarded with so much reverence in
the light and liberty of the nineteenth century.
And it is equally a matter of surprise that s
body of rough, unlettered barons, surrounded
by bodies of slaves, to whose minds personal
freedom was as strange as the luxuries of
modern civilization, engaged in incessant broils
and petty wars with each other, and with the
crown, who knew little law beyond the might
of the strongest, and the only restraint upon
whose morals was a slavish fear of the church,
should have come together and have deliber-
ately dictated or accepted a declaration which
affected not merely their own privileges and
immunities, but those of the future citizens
of a_constitutional monarchy, having its cs-
sential foundation in the then powerless and
unheeded commonalty of England.

The Chronicles of England farnish us the
fact that an instrument bearing date on Trini-
ty Monday, June 15th, 1215, was executed by
King John, and that that instrument was
called the Charter; but it requires us to go
back anterior to that date, if we would learn
the causes which led to such a step, or the
sources from which its provisions were deriv-
ed, as well as.to study the condition of the
people of England at the time it was granted.

The English common law, which forms,
also, a principal element of our own, is a piec¢
of Mosaic, in which the Saxon laws and insti-
tutions form an essential constituent. It is
very remarkable that after four hundred years'
occupancy of the island, the Romans left s0
few traces of their laws and costumes. And
though the Danes, during the twenty-four
years while they occupied the kingdom, intro-
duced many of their laws, some of which found
their way into the English law, its substratum
was, after all, deeply and permanentiy laid iD
the laws, sentiments, habits and opinions ©
the Saxon race, who held the kingdom for si¥
hundred years prior to the Norman Conguest-

In a period and among a people when com-
merce, beyond that of the freebooters of the
sea, was unknown, and almost the only prop:,
erty recognized was lands and implements ©
husbandry, with the beasts of the field, and
the slaves attached to the soil, and whose f)ﬂly
business of life, moreover, was war or agriculs
ture, we should look in vain for the varie
rules and systems of law to which moder?
commerce and civilization have given rise
And it is a matter of surprise now, that n‘;
one can tell, at this day, how far the foudd
system had obtained a foothold among the
Saxons before the Norman Conquest. But 17
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some things there were characteristic rules
recognized by the Saxon law which were just-
ly held in high favor; lands were freely alien-
able, and might be devised by the owners by
last will. Justice was cheaply and convenient-
ly administered, and a pervading, though per-
haps not well defined sense of personal right
and freedom was diffused among the people,
which answered to the more modern and re-
fined notions of civil liberty. There was,
morcover, an instinctive love of their own
local laws and institutions, to which they
clung under every reverse, and returned to, as
soon as the adverse circumstances which had
suspended the enjoyment of these had been
overcome. The moment the Danes were ex-
pelled, the natives resumed their former laws,
while they retained some of the Danish cus-
toms which had been found congenial to the
national taste. This respect for their laws
must, of course, have been chiefly traditional,
since the capacity of reading and writing was
too rare to be regarded as a national trait.
One of the most popular acts on the part of
the great and wise Afred was the framing out
of these a code which, from that day, has been
regarded by the English with veneration, with
the exception of the period while the Danes
held the power, and after the arrival of the Nor-
mans, till they became amalgamated into the
nationality of England. The work begun, but
left unfinished by Alfred, was completed by
Edward the Confessor, in the body of laws
which he compiled, and to which the Saxons
were in the habit of recurring on all occasions,
after the introduction of the feudal law of
Normandy, in contrast with the slavish and
oppressive institutions which their conquerors
had imposed upon them, till a respect for
these ancient laws became a prevailing senti-
ment in the kingdom ; and on more than one
occasion the reigning monarch sought to win
the favor of the people, by recognizing these
as a part of therlaws of England.

The feudal system came in, in full force and
vigor, with the Conquest; it nowhere pre-
vailed in a more absolute form than in Nor-
mandy, and was enforced with the greatest
rigor by William and his followers, who took
the name of daronsy, the Norman term which
was applied to those who were his men. He
seized upon the lands of Harold and his fol-
lowers, under the pretence that they were sub-
Jjects of confiscation for their treason towards
him. He sought out all the Land-Bocs or rec-
ords of titles on which he could lay his hands,
and caused them to be destroyed, and, by
forcing the leading Saxon land-holders into
insurrection and rebellion, by his outrages
and oppressions, he made it a pretence for
seizing upon their lands, and in these ways
converted most of the kingdom, with the
exception of Kent, and some other smaller
Portions of it, into a state of feudal subordi-
nation and dependence upon himself, as the
Lord ‘Paramount of the realm. These lands
he granted out, in return, to his cheif barons,

giving to some more, and others fewer manors
in number, according to his favor or caprice,
requiring from them the services which a feu-
dal vassal owed to his lord ; and they, in turn,
divided these lands to their own vassals, from
whom they exacted a similar return in services.
The whole system of feuds was one of arbi-
trary and irresponsible despotism. The State,
as a body politic, with its State laws, and its
general system of protection for the many
against the arbitrary power of the few, was
ail but ignored. Instead of this, the kingdom
was divided into a multitude of little baronies,
each with its own court, and its own system
of justice, without any appeal, in ordina
cases, from the domination of some petty lord
to any immediate superior, for protection or
relief. While it left the mass of the people in
a state of villanage, which was another name
for slavery, the frecholders of the land were
themselves subordinate to an immediate or
remote superior, to whom they owed fealty
and homage. Add to this, the hatred and
Jjealousy with which the Saxons regarded their
feudal masters, and the contempt and appre-
hension which the Normans entertained to-
wards the Saxons, and we are not at a loss
for the causes of those incessant outbreaks,
insurrections, and domestic wars which fill up
the chapters of English history for so long a
period after the Norman Conquest. The Sax-
ons were not strong enough to control the
policy or laws of the kingdom, and yet they
were strong enough to make themselves of
sufficient consequence in any of these out-
breaks, to be taken into account in measuring
the power of any faction or party. There was
a steady persistency on their part, in insistirg
that the laws of Edward should be restored ;
and so strong were they felt to be, that in the
fourth year of William's reign, he solemnly
swore to grant this request. But the enor-
mous burdens of feudal tenures still continued ;
and the simple forms of Saxon judicature-
gave place to the Aula Regis, with the des--
potic powers of a Chief Justiciary, imported
from Normandy, with Norman notions of law
and justice. The lands of the kingdom were-
declared inalienable, except by the assent of
the superior lord, and upon paying him there-
for a heavy sum under the name of a fine,
they could not be devised by last will’ and
upon the death of the owner his estate des-
cended to his eldest son, by the law of primo-
geniture, which had come in with the Nor-
mans ; and, all over the kingdom, the people
were rerpinded of the presence of their masters,
every night, by the tolling of the curfew bell,
whose very name couver-feu,” was borrowed
from the Normans, at which every fire and
light were to be extinguished. ~ William, and
his son Rufus, were able to keep down the
restless spirit to which those causes of irrita-
tion gave rise, by the force which they had at
their command, and Henry L., by marrying a
*descendant from the Saxon line of kings, did
much to allay the jealousy of the races. No.
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material change took place in the three suc-
ceeding reigns, except a gradual assimilation
of Norman and Saxon, which would naturally
arise from being natives of the same localities,
and from occasional inter-marriages, and from
the habit of traditional reverence which grew
up, in time, for the ancient liberties and insti-
_tutions of the Saxon period. John, as suc-
cessor to these kings, came to the throne in
1199. Mean, treacherous and cowardly to the
last degree, his reign was one continued strug-
gle between himself and his subjects ; on his
part to deccive, oppress and tyrannize over
them, and on their part to interpose a barrier
against his abuse of power, and disregard of
Iaw. In 1213 he wasabsolved from the excom-
munication under which he had laid, by
Archbishop Langton, and then made solemn
oath that he would restore the laws of Edward.
In the August of the same ‘year, there was a
meeting of the prelates and nobility of the
kingdom at St. Paul's, when the archbishop
informed them that he had discovered a char-
ter granted by Henry I, under which they
could re-establish their ancient liberties. The
barons heard this with delight, and bound
themselves, before the archbishop, by oath, to
contend for these liberties, even to death itself]
whenever opportunity presented. At a meet-
ing of the earls and barons held at St. Ed-
mundsbury, twelve months afterwards, this
charter was produced, and they rencwed their
oath, at the high altar, to make war upon the
king, if be refused to grant the liberties there-
in contained. They accordingly demanded a
confirmation of that charter. The king asked
8 respite in which to decide, and also desired
to be informed what the liberties were which
they required him to grant. Whereupon they
sent him a schedule consisting partly of what
were found in Henry's charter, and partly of
the laws of Edward.

This traditional account of the incipient
steps towards obtaining the great charter, we
are informed by Blackstone, comes from Mat-
thew Paris, but has been adopted as true by
modern historians.—(2 Black. Trut. vii..)

One thing is true, there was a charter gran-
ted by Henry L. which embraced many of the
articles which afterwards found a place in
Magna Charta, and the reverence for the laws
of Edward was an ever active principle in the
minds of the English people, who associated
these laws with a state of freedom, in marked
‘contrast with the feudal bondage in which
they were then held; although it is not so
easy to perceive why the barons should favor
-opinions more or less directly hostile to their
-own power, unless it was a means of enlisting
the public favor upon their side, in the struggle
‘which they were carrying on with the crown.

Blackstone, indeed, doubts the fact that this
-charter of Henry I. had been thus forgotten,
-and considers it more probable that its having
been granted was rather a hint to the barons
to require a charter from John, than that ite
furnished the materials for the charter which

he did grant. But all historians agree in this,
and it is the only point I wish to establish
here, that the great charter of John was, for
the most part, compiled from the ancient cus-
toms of the realm, or the laws of King Edward
the Confessor, by which they mcan the old
common law, which was established under the
Saxons, and before the feudal law had been
introduced.—(2 BI. Tr. xii.; Co. Lit. 81 a.)
And I may add, what is known to every one
familiar with the history of the common law,
there has been in every stage of its progress
an element of personal freedom, guaranteeing
personal rights, and the security of personand
prorerty, which no other code could ever pre-
tend to. The civil or Roman law was the
emanation of imperial power, the canon, the
dogmas of a self-constituted hiearchy; while
the common law partook of the character of
the sturdy, self-reliant men who sprung up in
England after the overthrow of the Roman
power, and were never wholly subdued tiil
their influence culminated in the Puritanism
of the Commonwealth, and the national eman-
cipation from the tyranny of the Stuart« at the
revolution of ’88.  The charter of Joln, then,
was not a deliberate and voluntary grant from
a king of liberties and privileges to a confid-
ing or even a suffering people. Nor, on the
other hand, was it an original statement or
declaration of a body of wise statesmen, pro-
found thinkers, or learned and sagacious law-
yers or politicians. What he yielded was done
from fear, with a bad grace, a treacherous
spirit, and in a cowardly manner; while the
thing that he granted was a singular medley
of personal and selfish purposes of the military
leaders who dictated it, and of rights and pri-
vileges which the people, with whom they had
little sympathy, had long regarded as some-
thing worth making any sacrifice to regain,

When, how, and where this charter was
obtainad, may be briefly stated, for in this
history seems to be clear. .,

On the 20th Nov., 1214, the barons met at
St. Edmunsbury and formed a league, swear-
ing upon the high altar to wage war upon the
king, and withdraw themselves from his fealty,
till he should confirm by charter, under seal,
the several liberties which they demanded.
They accordingly came to London and made
this demand. John at last agreed to answer
by Easter. He immediately went to work to
enlist the church on his side, and both parties
appealed to the Pope. John mcreover took
him upon the cross, and vowed to undertake
an expedition against the infidels in the Holy
Land. But he accomplished little by this
hollow-hearted appeal to the superstition ©
his subjects, inasmuch as Archbishop Langton
was at the head of the confederacy against him-

The Pope favored the king’s appeal to himh
and wrote a letter to the barons and bishops
disapproving of any attempt to extort favors
by force from the King ; but, fortunately, this
letter did not reach England till after the timé

.at which John was to make his answer to the
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baron’s demands. Preparatory to this, the
barons assembled with some two thousand
knights of their retainer in their train, and
marched to Brackely, about fifteen miles from
Oxford, where the king was. This was on
the 27th April, 1215. The king thereupon
sent to them to ascertain precisely what liber-
ties they claimed, and they sent him back a
schedule, with a threat that if he did not grant
them they would seize his castles; and they
referred again to the character of Henry L
The king was greatly indignant at the demand,
and replied to them by an oath that he never
would grant their demands, and the barons
thereupon took measures to enforce them. In
May they disclaimed their allegiance to John,
and obtained absolution therefrom by the
favor of one of the canons of Durham ; and,
in the end, took possession of London on the
24th of that month.  The king found himself
abandoned by his followers, and all his lords
but seven, and concluded to yield to the
requirements of the barons, and proposed a
meeting for that purpose. The 9th June was
fixed for the meeting, but they did not come
together till the 16th. The conference then
opened, and was continued till the 19th, when
the heads of the agreement, to which the king
consented to acede, were reduced to the form
of a charter, and sealed with his great seal.
Original duplicates of this were prepared and
deposited in every diocese in the Kingdom,
several of which are still extant, and two of
them are now in the British Museum.

This, in brief, is the history of this famous
instrument, which has from that day been
regarded as the great charter of English lib-
erties, and held in the highest veneration by
every Englishman, wherever he was to be
found. The English colonists brought with
them this sentiment in all its freshness and
vitality; and, through the long struggle with
the mother country, constantly referred to it
as the great palladium of their rights as Englsh-
men. [t enters largely into the declaration of
their rights in the constitution of Massachu-
setts and other of the States, and furnished
the elcments of thought, if not the forms of
expression, which sprung up in so many
shapes in the earlier declarations of American
liberties. ’ .

Its effect in England was important and im-
mediate in one respect, which is noticed by Mr,
Macaulay in his history. It united and merged
the hitherto discordant elements of Saxon and
Norman races into one nationalty. A common
suffering under the tyranny of a king who had
proved himself false to all his subjects united
them intoa common struggle for redress ; and
the constant vigilance which was still requisite
to guard the boon which they had thus won
against the ill-concealed treachery of the king,
operated to cement the now English people,
nobles and commoners, Normans and Saxons,
together, into what ere long became a homo-
gencous whole.

The work, seems to have been but half ac-
complished in the minds of the men of power
in England when they had the signature and
seal of only one king. They do not seem to
have regarded his act as necessarily binding
upon his successors ; and we accordingly find
that within a fortnight after the successor of
John, Henry III., was crowned, although he
was but then nine years of age, he ratified and
renewed this charter with great solemnity,
but with sundry modifications which the cir-
cumstances of the time seemed to require.
This was repeated several times during the
reign of Henry IIT., and by successive sover-
eigns, till the same had been gravely and
solemnly confirmed more than thirty times
down to the time of Henry V.; there being a
disposition on the one side to evade, and on
the other, as they had the king sufficiently in
their power to insist upon his republishing or
re-affirming the binding obligation of an instru-
ment which took a variety *of significant
names, such as * Charta Libertatum,” and
“ Communis, Libertas Angli®,” or * Liberta-
tis Anglize,”’ *“ Charta de Libertatibus,” * Mag-
na Charta,” and the like. (Coke Lit. 81 a.)

The copy of the charter commonly found in

-our law books purports to be that which
Henry IIL granted in the ninth year of his
reign, and is sufficiently identical with that of
John to be referred to for an explanation of
its provisions. Before doing that, however,
I ought to speak more fully of the place at
which the original was signed, now so famous
in history, known as Runnymede. It is said
to have taken its name from * Rune’ the
Saxon for council, and * Mede,” or, ‘“the
council meadow,” where formerly the Saxons
had held their councils. It is a meadow of
about one hundred and sixty acres, lying along
the Thames, upon the Surrey side of the river,
about eighteen miles from London, near Eg-
ham, Staines, and Windsor Park. In the
history of Surrey it is described as still being
a meadow, which is turned into racing ground
in August of each year. In the Thames there
is a little island which is the traditional spot
upon which the charter was actually signed ;
‘and upon the bank of the stream, upon its
opposite side, stood the famous tree called the
“ Ankerwyke Yew,” which is still green and
fresh after the lapse of six hundred and fifty
years. (3 Hist. Surrey, 224, 1 Knight's Hist.
Eng. 347, 851.)—Law Leporter, °

EVADING TOLLS.

A very ingenous mode of evading the pay-
ment of toll at Whalley-bridge-gate. has been
turned to a profit by a certain innkeeper, who
made use of the evasion for the purpose of"
attracting customers to his house. Itappears
th:'lt'tl.le keeper of the White Hart has a ficld
adjoining the inn, and between the inn and the
entrance to the field, stands the Whalley-
bridge-gate. Mellor, the appellant, who is‘a

_farmer, was driving 120 sheep from Tedding-
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ton to Stockport along this turnpike-road, and
the sheep were driven into the field in ques-
tion before passing through the gates. Mellor
passed the night at the White Hart, and next
day drove the sheep out of the ﬁcld. at the
opposite end and over other land, and into the
turnpike-road at a point nearer the Stockport,
so that no toll was paid,

The Stockport magistrate convicted Mellor
of the offence of evading toll, and the appeal
came on before the Court of Queen’s Bench
sitting in banco, on the 81st ult. The land-
lord was compelled to admit that he used to
stay at his house all night in order tosave the
toll.  “I tell my customers,” he said, * that
if they stay all night they can get over this
land without paying toll.” . .

The judges were unanimous in their opin-
ion that the magistrates were right in convict-
ing the appellant of an intention to evade toll.
And if the only point in the case were that
which the judges assumed to be 50— namely,
the intention of the appellant to evade, it is
surprising that he should have had the auda-
city to appeal. We are not satisfied, however,
that the case is within the letter of the Turn-
pike Acts, and, if not, every subject has a
right to evade an impost if he can. .

The Lord Chief Justice was probably cor-
rect in his suspicion that the landlord was the
real appellant, and that relying on the uncer-
tainty of the law, he chose rather toincur the
expense of litigation with the possibility of
retaining his lucrative calling, than by sub-
mitting to the decision of the magistrates to
undergo the certain and positive loss of a large
amount of custom.—Solicitor's Journal.

faauy wrery e

UPPER CANADA REPORTS.

COMMON PLEAS.

(Reported by 8.J. VANKouGRNET. Ksq., M.A., Barrister-al-
w, Reporter lothe Court.)

Tae CHieF SUPERINTENDENT OF EpucaTion
1N RE HoGe v. RoGErs,

Schonl Trustess— Power to levy school rate at any time.
Under the acts relating to common schoolg, school irustees
Az at any time impose aud levy a rate for school pur-
poses : they are not bound 1o wait unti} acopy of the revised
tssesement yoll tor tha particular year has been transmit-
ted to the clerk of the municipality, but may and can only

use the existing revised assesswent roll.

[C. P, E. T, 1865.]
This was an appea! from a judgement of the
Judge of the Fourth Division Court of the connty
of Grey. The action wag trespass against the
defendant, a collector of school rates for Union
school section number one, in the township of
‘8t. Vincent, for unlawfully seizing and detaining
:a horse, the property of the plaintiff. The war-
rant under which the seiaure took place was
ander the seal of the corporation of the school
‘trustees of Union school £ection number one, in
‘the said township of St. Vincent. It wag dated
February 22, 1864. Annexed to the warrant
Wwas a rate bill or list taken from the assessment
roll of St. Vincent for the year 1863, dated Feb-

ruary 20, 1864, but endorsed, Rate bill 1863.
Plaintiff refused to pay the rate, whereupon de-
fendant seized the horse upon the premises
assessed. About four or five days afterwards,
plaintiff paid the amount for which he had been
assessed, and the horse was restord to him.
The learned judge held that the trustees ought
to have waited for the making and completion of
the assessment roll for 1864, before issuing their
warrant to the collector to levy the rate, and
that the collector receiving in February a war-
rant for the collection of such a rate based upon
the assessment roll for 1863, the year preceding,
was not legally authorized to excute such war-
rant; that the only ruvll which a township col-
lector is authorized to receive and act upon is the
roll made up, finally revised and certified, and
delivered to him on or before the 1st October in
the year in and for which the taxes mentioned in
the roll are to be collected, and the collector's
power under his roll ceases ou the 14th Decem-
ber following, unless prolonged by express by-
law or resolution of the county council; and
that a school collector has no greater power
than a township collector, and must proceed
under the same restrictions ag to time and au-
thority in the exercise of his duties. IHe there-
fore directed a verdict for plaintiff.

From this judgement the Chief Superintendent
for Education in Upper Canada appealed. - The
case was first set down in the paper in Michael-
mas term last, when Hodgins appeared for the
appellant, and cited Con. Stats. U. C., ch. 64,
sec. 27, sub-secs. 2, 11, 20; secs. 83, 109, 126,
Craig v. Rankin, 18 U.C.C.P. 186 ; Vance v. King,
21 U.C. Q.B. 187; McMillan v. Rankin, 19 U. .
Q. B. 356, Gullies v. Wood, 13 U. C. Q B. 357;
Chief Superintendent of Schools re McLean v. Far-
rell, 21 U C. Q B. 441; Doe v. McRae, 12 U. C.
Q. B. 525; Doe re McGill § Jackson, 14 U. C.
Q. B. 118; Spry v. Mumby, 11 U C. C. P. 285.

On a subsequent day during the same term,
D. A. Sampgon appeared for the respondent, and
the case was on his application allowed to stand
over till the following {Hilary) term, when he
again appeared, and cited Timon v. Stubbs, 1 U.
C. Q B. 347; Rob. & H’s. Dig ¢ Notice of Ac-
tion;’* Haight v. Ballurd, 2 U. (. Q. B. 29;
Donaldson v. Haley, 13 U, C. C. P. 81; Bross v.
Huber, 18 U. C. Q B 282; Dunwich v. Mec Beth,
4 U.C. C. P. 228; Wilson v. Thompson, 9 U, C.
C.P. 264; Con. Stats. U. C., ch. 64, secs. 10, 16,
sub-secs. 4, 84; ch. 49, sec. 13.

Hodgins, contra, cited Newbury v. Stevens, 16
U. C. Q. B. 65.

J. WiLson, J., delivered the Jjudgment of the
court.

The sole question in this case is, whether
school trustees have authority in any year. before
& copy of the revised assessment roll of that
year has been transmitted to the clerk of the
tounicipality, to impose and levy a rate for
school purposes, upon the assessmeut roll of the
preceding year.

The learned judge in the court below has taken
great pains to review the common school acts if
his judgment, but with great deference to his
opiniou, we have been unable to adopt his con-
clusions.

We think the error into which he fell arosé
from making the analogy between municipalitie®
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and trustees, and township collectors and collec-
tors winder warrants of trustees identical, thus
regtricting the common school acts by acts not
Decessarily affecting them.

It is clear that school trustees may themselves,
or through the intervention of the municipality,
provide for the salaries of teachers and all other
expenses of the school, in such a maoner a3 may
be desired by a majority of the frecholders and
householders of the section at their annual
meeting, and shall levy by assessment upon tax-
able property in the section such sums as may
be required ; and should the sums thus provided
be ipsufficient they may assess and collect any
additional rate for the purpose; and that any
school rate imposed by trustees may be made
payable monthly, quarterly, half-yearly, or
Yearly, as they may think expedient.

Many of the requirements of a school admit
of no delay. The peculiar provisions respecting
teachers demand great promptness in the payment
of their salaries: repairs to school houses must
be made when required. These may be sudden
and unexpected. To oblige trustees, or those
entitled to payment, to wait till the rolls of the
year were made up, would be productive of great
inconvenience, and if the law had been less clear
than it is, we should not have felt justified in
putting a stop to a practice which has, we learn,
hitherto obtained, unless on grounds admitting
of no doubt.

The general principle is, that levies for muni-
cipal purposes shall be made upon the revised
assessment of the year in which they are made.
1t is true that one rate for the yesr is ouly
struck by the municipal anthorities : but suppose
a sheriff got an execution either at the suit of
the Crown or of a municipality in the month of
January, would he be justified in delaying to
levy until the revised assessment roll of that
year was completed and a certified copy given to
the municipality ?

So if the requirements of aschool Bection cre-
ated a necessity for levying a rate, would the
trustees be excused from performing their duty
by saying we must wait till the assessment roll
of the year is completed before we can act?
The obvious answer would be, there is the last
revised assessment roll, it is available for all
purposes until the new one is made.

On reading the 36th section we find that no
township council shall levy and collect in any
section during one year more than one school
section rate, .except for the purchase of & school
site or the erection of a school house, and no
council shall give effect to any application of
trustees for the levying or collecting of rates for
8chool purposes unless they make the application
to such council at or before its meeting in August
of the year in which such application is made.

But the 12th sub-sec. of rec. 27 authorises the

8chool trustees to employ their own lawful au-
thority as they may judge expedient for the
evying and collecting by rate all sums for the
Support of their school, for the purchase of
8chool sites, and the erection of school houses,
and for all other purposes authorised by the act
%o be collected.

1t is to be noted, that the legislature did not
<onfer on the trustees the power to apply to the

township council at any time they chose to levy
rates; but at or before its meeting in August,
and then only for one rate, except for the pur-
chase of a site, or the erection of a school house,
Suppose a second rate for a site or a school house
were applied for in g part of the year from
January to August, would not the council be
bound to levy it? During this period there
would be but the existing roll to use for the as-
sessing of this rate.

The restriction to one rate, and the exceptions
in regard to the rates authorised to be levied by
the municipality for school purposes, lead us to
infer that when the trustees chose to exercise
their own authority to levy, they were not re-
stricted, and might levy oftener than once for
the payment of teachers and for the other pur-
poses mentioned in the 27th section.

In the case of an arbitration between the trus-
tees and a teacher, the arbitrators may levy, but
the trustees are bound to do so; for by the 23
Vic, cap. 49, in case they wilfully refuse or ne-
glect, for one month after publication of award,
to comply with, or pive effect to the award, they
shall be held personally responsible for the
amount awarded, which may be enforced against
them individually by the warrant of the arbitra-
tors. But if they are thus bound at any time to
exercise their power to levy, it must necessarily
be done upon the existing arsessment roll.
None of the authorities cited touch this question
a8 raised ; but looking at the scope of the acts
relating to common schools, the duties imposed
upon trustees, the exigencies of schools, and the
powers conferred upon trustees to levy rates, we
are of opinion that trustees are not restricted to
making one levy, but may levy at any time nas
need requires it; and may use, and can only use,
the last existing revised assesment roll for im-
posing the required rate. The appeal will there-
fore be allowed.

Appeal allowed.

Crooks v. Dicksox.
CQuvenant for rent— Interest— Reference to master— Defendant
resident abroud—Con. Stat. U. C. c. 22, sec. 161.

Held, that uader Con. Btats. U. C. ch. 22, rec. 161, the
master i8 empowered to ascertain the amount for which
final judgmet is to be entered not ouly in cases in which
he could, but in cases which he could not before that
act have computed what was due; and that the fuct
of the defendunt being resident out of the juris .iction. is
no otjection to a reference belng directed for such pur-

O,

sz, also, that in an action of covenant for rent, and order
by a judge in Chambers, directing the master to allow the
plaintiff interest on the amount claimed on the writ of
summons, not specially iudorsed from the date of said
writ, was properly made, although no interest was claimed
in the declaration.

. [C.P. E. T.1865.)

E. Crombie moved for 8 rule nisi to set aside
an smended order made by Mr. Justice Adam
Wilson, in the words following ¥

¢« Upon reading the sammons in this cause and
hearing the parties, I do order that the master
of his honourable court, on the entering of the
judgment in this cause, do, on the computation
of the amount due the plaintiff, allow him inter-
est on the amount of his olaim endorsed on the
writ of summons in this cause; and I do further

* See page 211 for Chamber decision.
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order that all further proceedings in this cause,
from the date of the said writ of summons be
stayed until an application can be made to this
honourable court to rescind or vary this order,
such application to be made this day, or as soon
as counsel can be heard.”

The original summons was gerved in this cause
on the defendant as a British suhject residing
out of the Province, and he appeared to the writ.
A declaration was filed and served on his attorney.

The declaration was in covenant on a lease of
land in the City of Toronto: Breach, the non-
payment of five year's rent and taxes, the year-
ly rent being £210, free from all taxes. The
defendant pleaded to the deciaration. To the
plea the plaintiff demurred, and judgment was
given for the plaintiff on the demurrer.

RicHaRDS, C. J.— When the learned judge
made the order in question he understood that
the whole matter in dispute between the parties
was, whether the plaintiff was entitled to have
interest added to the rent payable under the
covenant set out in the declaration in entering
final judgment against the defendant, and under
that impression he mads the order. The defen.
dant’s counsel, however, in moving his rule, con-
tended that the plaintiff was not in o pogition to
enter final judgment, not having signed interlo-
cutory judgment, and not having had it referred
to the muster to see what was due the plaintiff.
He further urged that as the writ was not a
specially endorsed writ, and the proceeding was
against the defendant as a British subject re-
siding out of the jurisdiction, the damages must
be assessed by a jury, and it could not be referred
to the master to ascertain the amount for which
final judgment was to be entered.

The motion was for a rule nisi to rescind the
amended order, on the ground that the learned
judge had no power to make it on the mnterials
which were before him, and on the ground that,
as the plaintiff after having made the application
elected to give notice of assessment of damages,
he was not, under the judgment of the learned
judge, entitled to the order. If anything turns
on the last point, he should first apply to
the learned judge who made the order to re-
scind it.

The learned counsel in moving the rule stated
he could find no authority for holding that it
could not be referred to the master to ascertain
the amount for which final judgment was to be
ascertained, because the proceeding had been
commenced against the defendant as an absent
defendant. In Day’s Common Law Procedure
act, pp- 79, 80 & 81, it is laid down, that when
the defendant is within the jurisdiction, in ne-
tions on bills, notes, awards, actions of covenant
for rent (2 Wms. Saunders 107 N. 2), for mort-
gage money, Or arrears of annuity, the writ may
be specially endorsed. If the deferdant resides
out of the jurisdiction, there must always be an
enquiry. laterlocutory judgment must still be
signed in"cnses not within sec. 25, g¢, of the
English Common Law Procedure Act. The
order to refer is obtained on an affidavit of the
cause of action, and sgating that interlocutory
judgment has been signed The same course
seems pointed out by Chitty’s Archd. 11 ed. 922,

In note to Holdipp v. Qtway, 2 W. Saunders,
107, it is laid down, that the court may, if they
please, assess damages upon an interlocutory
Jjudgment, and give final judgment thereon,
and inquisition is only a matter of course taken
to inform the conscience of the court. Buller.

“J., in Thellusson v. Fletcher, Dougl. 816; Gould

v. Hammersley, 4 Taunton, 148, is said to have
observed, that writs of enquiry are often sued
out in cases wherein they are not necessary, as,
for instance, in actions on covenants for payment
of a sum certain.

In the same note tn Williams Saunders, it is
stated that Lawrence, J., in Blackmoor v.
Flemyng, referred to Holdipp v. Ouway, with
respect to the prothontary’s taxing interest by
way of damages, and that it was at the plain-
tiff’s option either to refer it to the prothonotary
to do so, or have a writ of inquiry of damnges.

In Roe v Aplsey, 1 Sid. 452, judgment was
cbtained in defanlt upon » judgment, and it was
moved for the plaintiff that the court should tax
the dumages, namely interest, without a writ of
enquiry, and after some doubt it was referred to
the secondry to tax the damages. The court will
not only refer, it to the proper offiter to compute
what is due on bills of exchange and promissory
notes, but also in covenant for rent, or for mort-
gage money, or for arrears of accounts: (page
107 @, Wms. Saunders, note ¢).

In Wms. Saunders (Vol. i. page 109 note 1),
it is laid down, that ‘“when the demurrer is
determined, and the plaintiff is content to take
damages only on the judgment on the demaurrer,
he may execute a writ of enquiry on the judg-
ment, aud enter a nolle prosequi as to the issues,
which may be done at the time of entering final
Jjudgment.” Upon the same principle, when one
of the counts in the declaration is on a bill of
excuange or promissory note, and there is a
demurrer to that count and judgment for the
plaintiff, and issues are joined on the other
counts, the plaintiff may, according to the mod-
ern practice in cases of judgment by default on
bills of exchange and promissory notes, which -
is substituted in lieu of a writ of enquiry, refer
it to the officer to compute what is due for prin-
cipal and iuterest on the bill of exchange, &c.,
on that count, before a nolle prosequi is entered
as to the issues,

I bave no doubt under the 161st sec. of the
Con. Stat. U. C. ch 22, similar to sec. 143 of
19 Vic ch. 43, and sec 94 of Eng. Act, 156 & 16
Vie. ch. 76, that in all cases where a matter
could be referred to the master to compute what
was due in a cause before the passing of the
Common Law Procedure Act, it can now be re-
ferred to the master to ascertain the amount for
which final judgment is to be entered. I also-
think this power extends much further, and
under the statute the courts will now direct the
damages to be ascertained by the master in cases
where they would not have done so before the-
passing of the statute. If the matter is proper-
ly before the master for his decision as to the
amouunt for which final judgment is to be enter-
ed, I see no reason why interest to the full
amount directed by the order may mnot be
allowed to the plaintiff in the nuture of damages:
the authorities seen to warrant it. As to the
reference not being regular when the defendant:
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resides out of the province, the statute seems to
authorise and require a reference of this Kind;
and I see no reason for interfering on that
grouud.

The plaintiff, I presume, before he has his
damages ascertained or enters his judgment,
will see that he is in a proper position under the
practice to have those steps in the cause taken,
When the judgment is entered, I see no reason
why the interest directed to be allowed by the
learned judge should not be computed. The
order does not in itself direct or permit the
entry of the judgment at any particular time,
and does not imply that the judgment will be
entered when the plaintiff is not in a position to
take that step. All the judge assumes to decide
is the right of the master to allow interest. We
think he has not on this point decided too favoura-
bly to the plaintiff, and we decline to grant the
rule sought for.

Rule refused.

PRACTICE COURT.

(Reported by RoBERT A. HARRISON, Esq., Barrister-al-Law.)

Basy v. Laxgrois.

Terms nolice— When unnecessary—Service_of notice of trial
— Legal partnership— New and old business.

A terms notice of intention to prooceed is mot necessary if
the proceedings in the cause have been suspended by in-
junction, cr delayed by consent or at defendant’s request:

The same rule applies where, on the application for the in-
junction at the instance of defendant, plaintiff, during the
pendency of the application, is placed under terms not to
proceed with the action. .

Where an attorney residing and practising in the county
where the action is bron. ht appeared there for defendant,
formed a partoership with another attorney carryinz on
business there in their joint names, and theo changed his
actual resideuce to another county, leaving his name in
the proper books in Toronto as still of the former coun'y,
and occasionally afterwards attended and did business in
the furmer county, service of notice of trial on hi: partner
there was held to be good service notwithstanding a private
arrangement between the parties that the partner should
only attend to new business.

[Hilary Term, 1865.}

This was an action of ejectment tried at the
last Fall Essex assizes, no one appearing for
defendant.

In Michaelmas Term, O’ Connor obtained a rule
to set plaintiffs verdict aside for irregularity
with costs, 1st, on the ground that over a year
had elapsed without any proceeding next before
notice of trial, and no term’s notice given ; and,
2ndly, that no sufficient notice was served.

Scott shewed cause.

Hagarty, J.—As to the first ground, it ap-
pears on the affidavits that the last proceeding
at law prior to notice of trial complained of was
a notice of trial for the anterior assizes of 1862,
Defendant commenced a suit in equity against
Plaintiff to restrain the ejectment, and for a con-
veyance on 3rd October, 1862, and notice of
motion for injunction returnable 3rd November
following. On return of the motion, at the sug-
gestion of the court, it stood over to the hearing,
and the now plaintiff was placed under conditions
not to proceed pending the application, and the
suit, comsequently, was bpot proceeded with.
Judgment was not given in Chancery till the end
of August or beginning of September last, and
then plaintiff proceeded by giving notice of trial,

The practice is thus stated in 1 Chitty’s Arch-
bold, 166 (1862): « It seems that the notice is
not necessary if the proceedings in the cause
were suspended by injunction or delayed by con-
sent or at the defendant’s request.” In 1 Tid{’s
Practice, 468, 9th ed., cited in Doe Vernon v.
Roe. T A. & E., page 14, itis said, ** The rule was
established for the purpose of preventing any
surprise on defendant after plaintiff has lain by
four Terms without proceeding in his action, and
therefore it does not apply when proceedings
have been delayed at defendant’s request.”

The rule seems clearly recognised iu the cases
cited in the text books, especially Bland v. Dar-
ley. 8 T. R. 530 (per Buller. J.); Busworth v.
Philips, 2 W. Bl. 784 ; Stockton. §c., R W. Co.
v. Foz, 6 Ex. 127 ; Watkins v. Haydon, 2 W. Bl.
762. -

Indeed, in the case in 6 Ex. it would seem
that, at all events in a Term cause, when a cause
was staved by injunction, on its being dissolved
plaintiff might proceed without fresh unotice of
trial. There the cause had stood over as a
remanet.

I sce no difference between being stayed by
injunction, and by the plaintiff at law baving to
come under terms not to proceed at defendnnt’s
instance.

I therefore think this ground of objection fails.

Then, as to the second ground of nhjection. The
commission day for Essex was 6th October, 1864.
Mr. O’Connor was defendant’s attorney, residing
at Windsor, in Essex, the county where the land
is situate, and so resided till after the motion
for injunction. He subsequently came to Toronto,
having formed a law partnership with Mr. Wor-
thington, an attorney at Windsor, and business
was carried on in the name of O’Connor & Wor-
thington. Mr. O’Connor alleges that this part-
nership was merely for new business. and had
nothing to do with any old suits in which he had
been concerned alone, and that the fact of his
removal to Toronto was very well known. The
plaintiff swears that he knew nothing of any
such distinctions between old and suits, and that
Mr. O’Conuor frequently attended at said office
and did business there since his removal to
Toronto. The notice was eerved on the 28th
September on Mr. Worthington at his office in
Windsor. It was left on the table before him,
he at the time declining to receive it. On the
commission day, Mr. O’Connor notified plaintiff
that if he proceeded he would move for irregu-
larity. It is also sworn that Mr. O’Connor had
been practising at Windsor in partnership with
Worthington for some months prior to the former
removing to Toronto, and that the business ap-
peared to be carried on after the removal in
the same way as before. It is also sworn that
in each of the books kept at Toronto under rules
136, 187, up to December last Mr. O'Connor’s
residence appears to be at Windsor, not Toronto.

I am not aware of any authority governiug
this case.

The case is that of an attorney residing and
practising in the county where the action is pro-
perly brought and appearing there for defendant,
and then forming a legal partnership with another
attorney carrying on business there in their joint
names, and then changing his actual residence

to another county, leaving his name in the proper
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books at Toronto as still of Windsor and occa-
gionally attending and doing business in Windsor.

I am of opinion that I cannot hold service in
Windsor office insufficient.

Any private arrangement between him and his
co-partners a8 to new and old business ought not
1 think to make any difference.

The C. L. P. Act, sec. 61 provides for serving
an attorney not residing or having a duly au-
thorised agent in the county when suit was
commenced, gervice then should be on bis duly
authorised agent at Toronto or upon himself
wherever he resides; or if he has no authorised
agent, then by leaving a copy for him in the office
where suit was commenced marked as for him.

I think it would be a very hard construction
to place upon the practice to set aside this ser-
vice. The office at Windsor was Mr. O’Connor’s
office when the notice was served just as it was
when he entered the appearance. He was there
at intervals attending to local business, und the
mere fact of his residing elsewbere ought not,
1 think, under tbe circumstances, to make the
service void. Rule discharged with costs,

Keenax v. Farrox.
Rule enlarged before a judge in Chambers—How far a stay
of proceedings when not acted wpon— Wuiver.

Where a sumwons obtained in an action of ejectment
to et aside a judgment for part of the premises, was dis-
charged by the judge in Chambers, a rule. during Easter
Term. 1864. obtnined to set uside the judges order dis-
charging the summons, was enlarged by consent hefore a
judge in Chambers, not acted upon either during the
vacation between Easter and Trinity or during ‘Trinity
Term, and plaintiff in the vacation after Lrinty Term,
served {ssue book and notice of trial for the ensuing Fall
Assizes, which were accepted without objection by defen-
fondaut’s attorney, who also at the time agreed to - aive
the attaching to the issue book of any orders made by the
court or judge. und agreed that the same might be ndded
to the record. it was held that the verdict taken at the
Fall Aseizes, was, under the circumstauces, regular and
could not be set aside.

[Hilary Term, 1865 )

This was an application to set aside proceed-
ings for irregularity ip an action of ejectment.

The point for decision was simply this, whether
the nisi prius record was entered and verdict for
plaintiff taken on 8th November last, at Lindsay,
irregularly, on the alleged ground that a rule of
Practice Court of May, 1864, enlarged into
Chambers by cousent of parties, was in force,
causing a stay of proceedings.

This rule was to rescind a judge’s order dis-
charging a summons to get axide the judgment
entered by plaintiff for part of the premises, on
8 question of practice.

On the last day of Easter Term, the rule was
enlarged by consent, endorsed to the effect that
it was to stand enlarged in vacation, before Mr.
Justice A. Wilson, o a day left blank.

It wﬂshsmd theintention was, that either party
might give twWo days notice thereof; but the
memorandum endorsed to that effect was never
signed.

Nothing was done during all the ensuing vaca-
tion, nor during the following Trinity Term, and
plaintiff gave notice of trial for the November
Assizes, at Lindsay.

8. Richards, Q. C., for plaintiff. H. Cameron
for defendant.

Hacarry, J.—I think plaintiff was entitled to
treat the rule of Easter Term, 1864, ag lapsed

and abandoned by the defendant, on whom alone
lay tbe burden of keeping it alive.

On 3lst October last, the plaintiff ’s attorney
served notice of trial on defendant’s attorney, in
Lindsay. The latter said nothing as to any
obstacle existing, but on the contrary, at plain-
tiff 's request, endorsed on the notice that he
admitted the service of notice and issue book,
and waived the attaching thereto any order made
by the court or judge, that same might be added
to the record, and he accepted the issue book as
if said rules or orders were added.

On the commission day (itis contested whether
before or after the record was entered) counsel
for defendant told the plaintiff ’s attorney that he
would move to set aside the proceedings for
irregularity, on the ground of the old rule being
still pending. A verdict notwithstanding was
taken for plaintiff.

I have no doubt in my own mind, that the
parties, after Easter Term, forgot all about the
rule; and it is clear that defendant’s attorney,
when he endorsed the consent on the notice of
trial, acted as if no such rule was pending.

I am of opinion that when notice of trial was
so given, that rule should not be considered in
any way a bar to plaintiff ’s right to proceed.

I therefore think his verdict was regularly
taken, and must stand.

The case has been kept before the court
on technical matters for many terms, and I
think it can now be disposed of on clear and
satisfactory grounds.

Defendant’s rule must be discharged with costs.

Per cur.—Rule discharged with costs.

Fievp v. LiviNgsTONE.

Enlargement of bsequently abandoned — Effect
therenf as a stay of proceedings—Verdict in the meantime
— Regulurity thereof.

Where in an action of eject , defendant on 15th Sept
ber obtained an order for landlord to appear and defend,
inadvertently containiug a stay of proceedings; on 29tb
September dofendant wrote for delay, and promised that
plaintiff should not be effected thereby; on 6th Octuber
wrote to say he would require to put in a double defence,
and probably apply to put off the trial; on 7th October
obtained a sumwons for that purposs, which was served
in Toronto and enlarged till 10th October, “ without 8
stay of proceedings,” und was on 11th October, the com-
mission day of the ussiz-s. again enlarged 111l 16th Octobel
and subsequently abandoned, /eld that it was the same®
under the circumstances as if never obtained, and that ®
verdict obtained by plaintiff during the pendency of the
stay was regular. But leave, on terms, was given to defen*

. Qant to defend on the werits,

[Hilary Term, 1865.]

This was an action of ejectment, Ou application
made to set aside a verdict taken for the plain-
tiff at the last Fall Chatbam Assizes, on the
ground that no notice of trial was served, OF
regularly served, or served in sufficient time 0B
defendant Wightman, and that the record wa$
entered and verdict taken, pending a stay ¢
proceedings on the merits. .

On 15th September an order was made M
Chambers on consent, admitting defendant
Wightman to defend as landlord, and that in the
meantime proceedings should be stayed. |

It was admitted that this stay of proceeding®
should pot have been in the order.

The assizes began on Tuesday, October 11th,
1864. Qn 29th September, 1864, Mr. Heotal
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cameron, Wightinan'’s attorney, wrote to Mr,
pouglass, plaintiff’s attorney, saying that tie had
p.t been able to prepare the notices of title, and
tbat he could not let him have it till early the
rest week, but agreeing to place him in the
que position as if no extra time had been
alowed him.

On 7th October, {r. Cameron’s agent gave the
required appearanc  to Mr. Douglass, who same
gay gave them notice of trial, and they admitted
cervice s agents.

On same day Mr. Doug'ass received a letter
from Mr. Cameron, dated 6th Octouber, saying
tet he had sent up appearance but found it
pecessary to apply for leave to defend on length
of possession, und to put off trial till the next
ssizes, as defence could not he got ready, &e.
He says, *¢ I consider notice of trial served and
«psll apply for summons in the morning as if
iwere;” and asking if Mr. Douglass would con-
sent to its lying over, and if so, to telegraph, and
that he would not proceed with the application.

Asummons was granted in Chambers, dated
Tth October, to shew cause why the Jouble de-
feoce should not be allowed, and to stay pro-
ceedings in the meantime. This was served in
Toronto on 8th October, on Mr. Douglass’ agents.
Jtbore the endursement signed by the judge,
dated 10th October, *¢ Enlarged till to-morrow
sithout stay of proceedings.” .

On the 11th October, being the commission
dsy at Chatham, Mr. Douglass’ agents attended,
zzd had it enlarged till the following Saturday.

Immediately after this enlargement the agents
rmembering that the assizes were commenced,
ssked Mr. Cameron to let the enlargement be to
the 12th, instead of Saturday 15th. This he
deciined ; and the judge being applied to. de-
cined in the sbsence of Mr. Cameron, to alter
the enlargement.

Tnis summons was afterwards allowed by Mr.
Cameron to lapre—as he alleges thinking it use-
iess, as be heard that the verdict was taken for
the plaintiff, on Tuesday, the 11th October.

W. Douglass, for plaintiff. IL. Cameron, for
deiendant.

Haagarty, J.—Iam of opinion that after read-
ing Mr. Cameron’s ietter of October Gth, received
ith: October, declaring that he considered notice
of trinl us served, and also what had previously
cccurred, 1 must hold that notice of trial was
dcly served in suflicient time, and 1 think the
statefnent in his letter, already quoted, must have
exeaped s recollection.  If so, it remains to be
ensidered whether Mr. Douglass regularly -~n-
tered his record on Tuesday, 11th October, and
toak his verdict. The objection to this is, that
the enlargement of the summons to allow the
double detence on that day at his ngents request,
tostayed the proceedings as to tie his hands.

Had this summons beer pressed on to o final
disposition, there might have been a difficulty,
but the defendant who obtained it allowed it to
lapse, and it therefore appears to me that he
czunot now be heard claiming any benefit from it.
A different rule might have a mischievous and
unjust effect. For mere purpose of delay in a
suit sbout being cotered at a distant assize, a
defen lant might obtain a summons which plain-
tifs town agents, not knowing how to answer,

might have to ask to be enlarged. The appli-
cants subsequent abindonment of the summous,
in my opinion, leaves the case and its progress
as if the summons had never issued.

1 cannot therefure say that the plaintifis’ ver-
dict was irregularly obtained. Had the defen-
dant’s attorney desired to carry out the intention
expressed in his letter of October Gth, viz, to
put in the double defence and apply to postpune
the trial, I think he might have taken a very
different course. lle made no mention in his
summonsg served on Saturday in Toronto, and
returnable on Monday, of any desire to put off
the trial of a cause comink on the ensuing
Tuesday, at Chatbam. Iad beobtained an order
on its return to add this defeace, he would still,
according to his own shewing, have had to apply
to postpone the wrial. Ile could have applied on
Tuesday at nisi prius, to have done so.

A careful perusal of all the papers leads me
to the conclusion that the detendant preferred
attempting to throw the plaintiff over the assizes,
or to entangle him in some slip in practice, to
taking that course which his letters indicated he
intended to adopt.

The letter written on the Gth of October, and
received on the 7th by Mr. Dou_lass, was caleu-
lated to disarm any apprehensions that a difficulty
could arise, as to notice of trinl. The enlarge-
meunt, on the commis<ion day of the as<izes, of
the subsequently abandouned summons, ought nat,
I think, under the circumstances, he allowed to
defeat plaintiffs proceedings.

I have read the afidavits of defendant and his
attorney, as to a meritoricus defence—and
assuming them to be true, I think after a
possession of muny years, an opportunity may oe
permitted to defend the title on the merits. But
after what has passed, I think the defeudant
must be required to act promptly.

If within two weeks from the service of the
order to be now issued, the defendant Wightman
pay to plaintiff all his costs from notice of trial
to the present time, including the costs of this
application, the verdict may be set acide. and a
new trial had. If he do neot do so, then let the
rule nisi be set aside and verdict discharged with
costs.

Rule accordingly.

COMMON LAW CHAMBERS.

(Reportel by Rost. A. HaRRSON, EsQ., Barrister-at-luw.)

Croors v. DICKsox.

Corenant for rent— Right o interest— Compulation by master
—Judge's order.

Held, that & phintilf mav claim interest on a demnand for
maney rent made payable by a covenant contained in the
lease executed by defendant.

But quavre as to hia right to recover intereat an each instai-
ment of rent as it falls due, without shewing a previous
demand or other warning to defendant «f an intention to
demand interest io the event of non-pavment.

In this casv an order waa made for the allowance of interest
from the commencement of the suit.

Semllz. the master ought not to alluw interest on computa
tion in such a case witheut a judg s order to that effect.

[Chambers, March 2, 1865.]

Crooks obtained a summoos caliing on the
defendant to show cause why the master should
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not enter judgment fur the piaintiff in this cause,
and on enmputation of the amount due why he
shoub! not allow the plaintiff legal interest trom
the respective times the rent fell due, and the
costs of this application.

Crombie shewed cause. The interest claimed
by the pluintiff cannot be cumputed by the mas-
ter; anl there is nv objection to the entry of the
judgment for the principal sum of rent 50 so0on
us the plaintiff abandons his claim for interest
and cuters a nolle prosequi to a claim for taxes
which i3 coutained in bis decluration  lhe
plaintiff's writ is Jnot a specialiy endorsed writ
claiming iuterest, nor is there any couut in the
declatation fur its interest. e referred to West-
lalce v. Crovks,, 4 U. C. L. J. 46; Conolly v.
Teeling, 12 Ir. C. L. Rep. Appx 9.

Crooks, contra. The plaintiff in his notice of
claim endorsed a demand for interest. The dam-
ages. in the declaration are large enough to cover
the claim for interest, and no count is necessary.
The master can computethe principal sum in this
case. becnuse the action is brought on a deed for
rent certain, payable at stated times; and he
can also compute the interest. He referred to
Bagley's Prac. 222; Bysom v. Johnson. 8 T. R.
410 ; Campionv. Crawshay, 6 Taunt. 355 ; Wing-
field v. Cleverly, 13 Price, 53; Con. S1at. U. C.,
cap. 22, 5. 161,

Apax WiLsoN, J.—The master may, [ think,
compute in a case of this kind. The jury may
also allow interest upon such a2 demand for rent.
The master always allows interest on bills of ex-
change ani promissory notes, and on bonds and
mortgages and other instruments of the like kind
payable with interest. :

The court hias also allowed interest after affirm-
ance »f julgment on 2 claim for goods sold aud
delivered which were payable by a bill, but for
which no bill had been given frum the time the
bill would, if it had been given, have fullen due.
DBecherv. Jones, 2 Camp 428, note. The count in
that case was upon the special facts and agree-
ment. See also Furrv. Ward, 3 M. & W 25.

But the court will not allo® interest claimed
by a <pecinl endorsement on the writ, escept on
bills of exchange and promisszory notes, unless
the contract either expressly or impliedly entitles
the plaintiff to interest. Rodway v. Lucas, 10
Exchr. 674.

The Court of Chancery s1lows interest upon a
legal debt, as on a covenant of a testatrix that
her trastees should, within one mounth after her
death, pay a sum of £1,500. Anupp v. Burnaby,
9W. R, 765.

In Randull v. Lopez, 11 W. R., 652, the decla-
ration contained a count for interest, the princi-
pal being for goods sold and deiivered. Before
action, the plaintiff had rendered a bill to the
defendant, stating that interest would be charged
on sums not paid within a twelvemonth, and
charging on tuat bill 9 months interest from the
end of the twelvemonth No particulars of
demand had beean delivered in the action further
than an endorsement ou the writ of summons
that the claim was for govds sold and delivered,
full particulars of which had been already deliv-
ered.  Vhe judge at the trial directed the jury
they must not take into their consideration the
claim for interest. Wightman, J., was aboat to

make the rule absolute for a new trinl, because
the juldge had unot left the question of 1teresitg
the jury. but on being referred to Chapman v,
Becke, 3D & L. 351, he said he would ailow gy
appenl against his judgment, unless the plainif
agreed to a stet processus,

The case of Chapman v. Becke, it appears t,
me, had very little to do with the case une wiy
or the other

In The Hull and Selby Railway Co. v. The X,
E RBnlway Co, and The Lancushire und Yor.
shire Rualiway Co., 5 DeGex, Mac & G, 872tk
defendanis gnave notice of payment of rent jut,
court. The plaintiffs gave them notice to pys
the rent to them, and that if they did uut Ju s,
they (plaintiffic) would claim interest.  The de
fendnnts paid the money into court.  The plain.
tiffs applied to be allowed interest upon it, ar]
it was allewed to them, both by the Vice-Chan-
cellor and the Lords Justices on appeal . Lerd
Justice Turner, in giving judgment. said:=The
defendants have paid the money into court wil.-
out authority By so doing they have at al
events inpeded, if they have not defeated the
right to recover the interest at law. and 1 1ake
it that this court has jurisdiction in cases where
parties by taking advautage of its process Lase
interfered with legal rights. T think this court
has jurisdiction ; and about the ju-tice of the
order there cun I think be no dispute.

In this ¢ase this plaintiff might bave distrained
at law for anything I kuow to the cuntrars,
although he did not do it No doubt tuu, a juy
might have allowed interest to him nt the tiia
But I cannot say conclusively that rent, thesame
as money for a debt which is due by a wnitten
instrument, impliedly carries interest: and yet
it is but reasunable ivterest should he aliwel
upon it from the time it becomes payable, forit
is a debt, and of & specific sum of mouney, pays-
ble at a certain day, and if not paid at that tise
the plaintiff is a luser by the defendant’s neglect.

Upoan consideration, I must say that I cannet
see any absolute distinction betweep a bund or
covenant to pay so much money in different in-
stalmente and a lease to pay so much rent s
certain stipulated days, and if the oue ix to besr
interest I do not see any satisfactory reason wky
the ather sheuld not bear it also. X

I am, therefore, disposed to plnce both suca
cases on the same footing, 0 as to have as fed
distinctions as possible where the rule and prio-
ciple arereally the sume. Yet I am by no mears
prepared to say that the master was wrong i
pot allowing it, or cven that he should have a-
lowed it without a judge’s order to that cffect,
for perhaps it should not be allowed in every
cese, although it may be proper to allow it i
some cases.

But as the plaintiff claimed it as attaching

upon the several payments from the times they
I respectively fell due, I think the master wis
‘ qdite right in not allowing it. for [ aw uet dis-

posed to do so myself. I wiil allow it, however,

from the cormencement of the suit, at which

time the plaintiff. by his notice of claim. gave

what 1 think may be considered as sufficient

warning in this case to the defendant thatbe
would be held responsible for intere~t.

1 chould have had no hesitation about it if the

I pluintiff bad also clsimed it in his particulars of
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demand. Beyond this I do not think it proper to
0. 1f the plaintiff is dissatisfied with this, he
piy either take his case to a jury, and run the
n:k of getting more, or he may appeal to the
court for its decision.
Some of the cases I hare referred to, warrant
[ thiuk the exercise of the power upon such a
dam
1§ the defendant desire it 1 shall restyiin the
Jevy of the interest uutil the ensuing term to
" sfford him an opportunity of moving agaiost my
order
The order will go for the allowance of interest
epon the rent due from the commencement of
to:s suit, but not to be levied fur until after the
gak day of next term.
Order accordingly.*

I~ rE Davy, Oxg, &c.
Atrney—Delivery of scyoral bills for same services—WWhich

L govern—Duty of master— Tuzatiun how conducted.
spattorpey having once rendered his bill, 18 not at liberty

after steps have been taken to have it taxed to add W it,

of tu deduct from it, without lease of the court.
ifhe has rendered his Wil making charses in a lump sum,
thoreh he mav perbaps mike up items to show that the
lomp suw is correct a8 10 the amount, yot he will not be
allvwed to recover or tax more than thea nount so charged.
Ithro teh mistike, he has delivered & bill which i er-
ronvous, he my, by a special application showing clearly

bu# the mistake bas arisen. be aliowed to amend bis Lill

urdeliver nnother. but not of his awao mere motion
The master may, where 1 general bill hus been rendered and

a2 same Will 1n detail, refer to the items in detail 10 tax

o tu the aneunt first charged. Lut not to excend it and

itthe aggregato be less, the master may tax less. but not

mTe,
he bill i3 one entire matter, and in taxstion the client can-
ot separate certain charges for taxation avd ask that they
aose Lo referred.
{Chambers, April 4, 1565.]

_This was an application to refer an attorney’s
till to taxation

.‘}cs:rs. Foulds & Hodgson, c¢f Montreal,
baving emp.syed Mr. Davy to take proceelings
st aside certain judgments against one Lord,
crto bring actions for them and other creditors
of Lord, to recover their claims against Lord's
estate, he baving absconded. Mr. Davy did set
sside certain Jjudgmeats, and recover from Lord’s
sitite a considerable sum of money. In July,
1¥64, Mr. Davy rendered his account current, to
Messrs Foulds & Hodgson, crediting bimself
with taxed costs in seven of the suits brought by
Lm asiinst Lord's estate, and as to two other
:tfms:, charging to the tolluwing effect :- Amount
densty as per bill White v. Lord, S87 54;
smount of costs as per bill in Re Lord, S374.

The biils were entitled as fullows :—

IQ the court of Commun Pleas—Juhn R. White
<. L{: Harvey Lord and David A. Rose, costs of
Sppicativn to set asile plaintiffs jodgment.
Tken follows the items usually charged, com-
mencing with instructions, $2, and ending with

o .
bl an] copy and term fees; the whole being
added up $87 54.

The uther bill was beaded in Re Harvey Lord,
retainers for Muntreal creditors. instructions $2;
rtaner as per agreement, $30.  Then follow
"arvus charges for costs, expenses, consultations,

¢ Plaintifl. in the enruing term, moved the Court of Com
90 Plens to rescind the order, but it was sustaioed by the
full Court. and pluintifis ruls dischu gud as appears by the
epait on page 27,

letters and opinions, fees puid, retaivers to
cuuunsel, various charges. The three last being
as fullows: —Attending at King<ton to sce Mr.
Foulds, $10 ; paid Mr. Wilkes expenses to States
to find Lord. $75; cighteen days time, 85 per
day, S90. The who'e adding up B366. Un
turning over the leaf there were the further
items. 4 letters and paid and attending to for-
ward, £§ 50: bill and copy, $1 50; term fres,
Q2; total, €374 On the back w:ax endorsed,
wIn Re Lord, bill of costs, H374;”" and at the
bettom, * B. C. Davy, Napanee,” apparently in
the same hand-writing as the body of the hitl.

The other which was endorsed «« C P>, Wite v.
Lord, bill of costs, $87 54, B C. Davy,” was
apparently inthe same hand-writing.

On the 30th November, Messrs. Fou'ds &
Hodgson caused a summons to be issued, calling
on Mr. Davy to shew cause why his bills of cost
delivered to them, should not be referred to the
master to be tased, and why he should not give
credit for all sums of money received by him
from or on account of the phinuff+ in the said
several suits referred to in the bills and each and
every one of them in respect of any of the matters
in the bills contained and from snd on account of
Foulds & Hodgsoa ; and why he shoull not rve-
fund to them what (if anything) may upon
taxation appear to have been over parl: ind
why the master should not tax the costs of cuch
reference, and certify what shall be fcuud due
from either party ; and why Davy shuld not be
restrained from commencing any ac.aon touching
such demand pending the reference; and why
on payment, Davy should not deliver over all
papers, &c.

Ou the same day ano‘her summons was ob-
tained, at theinstance of the same parties, calling
on Mr. Davy to shew cause why he shou'd nut
deliver a bill of costy, with the title of the court,
style of cause and items, and awmounts in Jetail
referred to in the account curreat, in the causes
and amounts following :—

Lauvier v. Lord 50
Mairtin i
Thayer
Whate
Foulds v.
Thurber v.
Inre v ¢

13
13
(13
6

— e 2000

and give credits therein for all monies received
from or on account of the plaintiffs in the several
matters or suits, or from or on account of Foulds
and Hodgson, respecting the same. These sum-
monses were from time to time enlarged, and
came on fur argument before the Chief Justice of
the Common Pleas.

Mr. Davy produced an account of aboat sixteen
pages, commencing Messrs. Foulds & Hodgson
To Benjamin C. Divy Drs costs as between
attorney and client, In re Eli Harvey Lord § Co.
e then proceeded to give the items in that mat-
ter. It was oot added up, but on being added
up at what appears to be the closing charges in
relation to that particular proceeding. it made
the sum of £110 183 7d —S#43 72, iastead of
S$366 in the former bill of items rendered. Then
followed White v. Lord, the charges in which
amounted to £23—$92—instead of $87 54, as
in the former bill. Next followed the items in
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Foulds v. Lord, amounting apparently to £31
193 —$127 80—instead of $99 05, as in first
account ; Thurber v. Ward, £34 123, 5d —$138
48—in former charged as costs taxed, $113 44 H
Thurber v. Ward, another suit, £11 18s. 8d.—
$47 78—in first account charged as costs taxed,
842 95; Linton v Ward, £12 18s. 7d.—$51 72
—in former charged costs taxed, $42 95; Lau-
vier v. Lord, £17 6. 8d.—$69 18—in former ac-
count charged costs taxed $57 50; Martin v.
Lord. £25 23. 11d. —$100 48—charged in former
bill as costs taxed, $86 38.

The sheriff 's fees on the foregoing executions
were charged in the first account separately, and
they were added into each suit by the bills last
rendered. *

There was in the last bill items of charges in
the suit of Fraser v. Lord, amounting to £23
2s. 5d., of which no mention was made in the
first account rendered. The whole amount with
Which Mr Davy credits himself in first account,
is $1,069 80, and charges himself with $369 80,
leaving a balance due him of $100. In the last
account, he charged against his clients, £311 19,
61, and credits them with £267 7s. 8d., leaving
£44 128, 2d. due him.

Mr. Davy filed an affidavit, dated 12th De-
cember, 1864, which gave a statement of his
being employed in these matters by Messrs.
Foulds & Hodgson, and that they were to be
answerable for his costs; then stated that the
bills referred to in the two several applications
now pending in this matter, are parts of his bill
for business transacted by him for Foulds &
Hodgson, in respect of said claims by the Mon-
treal creditors, against Lord’s estate. That he
was advised that the several bills of costs incurred
by him, in respect of the several claims so placed
in his hands as aforesaid, and for which Foulds
and Hodgson are liable to him, are in fact, and
ought to he treated as an indivisible bill, as
between bim and Foulds & Hodgson ; that he
was perfectly willing to have the whole of his
said bill referred to tazation, if Foulds & Hodgson
g0 desire it ; but objected to Foulds & Hodgson
obtaining a reference as to such particular parts
of the bill as they may select, on the grounds
that the same is unfair to him and unwarranted
by the practice of the court; that since the
application in this matter was made, (the appli-
cants never having made any previous application
to him for delivery of his bills) he had caused
his said bill to be made out in full, and had
forwarded the eame to his agent in Toronto, for
service on the agents or attorneys of the said
Fo\‘ﬂds & Hodgson, which was the bill secondly
delivered and which taxed the bill first delivered,
as already mentioned.

J. B. Read, for the application.

Guynne, Q.C., contra,.

Ricrarps, C J.—The first question is, whether
an attorney’s bill delivered by him to his client,
though not signed, can be taxed? [ think the
authorities establish that it may be taged. The
statement of account rendered by the attorney
here to his clients, a8 to the cases in which
judgments were entered, in effect charges them
with the costs taxed in each 8uit, and in the
Proceedings in which the costs were taxed, he
Bends them the items in the form of regular bills

of costs in each proceeding. He credits his
clients with money received, and claims a balance
yet due, of $100.  He does not intimate that he
has any further charges against them in these
matters, or any further bills to render. I think
the clients had a right to consider these were the
charges their attorney had deliberntely deter-
mined on making against them, and that he is
bound by the bill or account so rendered.

The doctrine established by the mo-lern eases,
a8 I understand them. is, that an attorney having
once rendered his bill, is not at liberty after
steps have been taken to have it taxed to add to
it or deduct from it, without leave of the court ;
and if he has rendered his bill, making charges
in a lump sum, he may perhaps make up items
to sbew that the lump sum is correct as to
amount, yet he will not be allowed to recover or
tax more than the amount so charged. 1f,
through a mistake, the attorney has delivered a
bill which is erroncous, he may by a special
applioation, showing clearly how the mistake has
arisen, be allowed to amend his bill or deliver
another, but not of his own mere motion.

I am inclined to think that the bill or account
of an attorney is one entire matter, and in tax-
ation the client cnnnot separate certain charges
for taxation, and ask that they alone shall be
referred. If they desire to bave the bill as
rendered taxed, I think they are entitled to their
order. If they do not wish the items of the bill
congidered before the master, and are willing to
allow them as correct, they need not trouble the
master with them. If they dispute the amount
which is charged. [ think that under the circum-
stances it would be right to allow the master to
refer to the items in detail as furnished by the
attorney, to tax up to the amount charged, but
not exceed it, and if the aggregate be less, the
master can tax less. As to the bills delivered in
which the items were made up, they must be
taxed as delivered.

I refer to the following cases .— Billing v.
Coppock. 1 Ex. 14; In re Carven, 8 Beav. 436;
In re Walters, 9 Beav. 299; In re Wells, 8 Beayv.
416 Inre Catlin, 18 Beav. 508 ; Re Blakesley &
Beswick, 32 Beav. 879 ; In re Telleard, 32 Beav.
476 ; Ivimey v. Marks, 16 M. & W. 843; Inre
Salt, 31 Beav. 488; Pigott v. Cadman, 1 Ex.
837; In re Chambers, 11 L. T. N. 8. 726.

Order accordingly.

ELECTION CASES.

(Reported by R. A. Harrisox, Esq., Barrister-at-Law.)

Tae QueeN Ex rEL. ForD v. CoTTINGHAM.

Assessment roll—Cbnclusive as to property— Franchise to be
Javored— Residence—Onus of proof—Con. Stat. U. C. cap-
54, 5. 75 and 97, sub-sec. 9.

Held, that the revised assessment roll Is as to prfrertl
qualifieation binding and conclusive as to the several per-
8ona therein rated

Heid also. that the inclination of the courts is to favor the
franchise.

Where the votes of houssholders were attacked as not belng
houscholders restdent for one month next before the
election, and the fact of non-residence was not clearly
shown, the votes were sustained.

[Common Law Chambers, March 1, 1865.]

Heetor Cameron, on the 6th of February, 1865,
obtained & writ of summons in the pature of &
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Quo warranto, directed to the defendant, to show
by what authority h: exercised the office of
councillor for ward number one of the township
of Emily, and why he should not be removed
from the sume, and the relator declared duly
elected in hie place.

The statement of the relator set forth that he
had an interest in the election as a candidate for
councilman, and the objections were—1st. That
the election was not conducted according to law,
the returning officer having refused to admin-
ister the oaths of qualifications required by the
Statute to certain persons who voted, although
duly requested by the velator so to do. 2nd.
That the defendant did not receive a majority of
votes of persons duly and legally entitled to vote
thereat 8rd. That he, the relator, received a
majority of legal votes polled, and was duly and
legally elected.

The application was supported by the affidavit
of the relator, which stated that the returning
officer refused to administer the oaths required
by law to John McNeily and Alexander Shannon,

atwo electors, who voted for the defendant, and
baving refused to administer the oaths to these
electors, he considered it useless to ask the re-
turning officer to adminisier the oaths to others
of the voters to whom he had objections. That
he was advised and believed that the votes of
twelve persons whom he named, including the
two above named, and all of whom voted for the
" defendant, were bad and ought to be struck off.
" 1st. John McNeily, who voted in place of his
_gon, who in truth was the person assessed, and
whose name was on the roll. 2nd. Wm. Clarke,
who although assessed in ward number one, for
& shop, resjded in ward number four, using cnly
the shop for his business during the day. 3rd.
Thomas Baldwin, who was not assessed on the
last assessment roll, in respect of real property,
but only in respect of personal property, and
only occupies a house as a squatter supposed to
be on the road allowance. 4th. Robert White,
a like objection. 5th and 6th. Wm. and James
Anderson, who were jointly assessed as free-
holders, but he had reason to believe that they
are freeholders. 7th. Jas. Balfour, also assessed
s a frecholder, but he believed that he had no
interest in the property assessed. 8th. David
Balfour. same objection. 9th. Matthew Larmer,
assessed as a householder, the defendant being
landlord, but relator was informed that the pre-
Wises sre a school-house and belong to the trustees
of the school section. 10th. Alex. Scott, assessed
88 a householder, and to the best of relator’s
knowledge had no interest in lot as tenant or
Proprietor, nor did he live on the lot; he being
a miller in the employment of defendant, and the
house for which Scoft was assessed being occu-
pied by another. 11th. Wm. Cottingham, as-
8eased as a freeholder, but relator believed he
ad no deed for the lot and no interest in it.
12th. Alex. Shannon, assessed as a householder,
objected to as not residing in Emily for two
Mmonths next before the election, being then re-
Siding at Port Hope. The relator further stated
that the returning officer, although he (the re-
ator) required him to administer to Alex. Shan-
Don each of the oaths required by law. the
Teturning officer only administered that portion
of the bribery oath whereby Shanuon was made

to declare that he had not been bribed directly
or indirectly at the election.

The relator, in support of the application, filed
affilavits of other parties referring to ench of the
votes objected to, and testifying to the grounds
alleged by the relator against the legality of the
votes.

C. 8. Patlerson shewed cause, reading and
filing, on the part of the defendant, several
affidavits.

Gabriel Balfour, the returning officer, testified
to a list of votes attached to his affidavit s being
the one used at the election, and which was
sworn to by the clerk of the municipality as a
correct list of the voters for the ward, taken
from the last revised assessment roll of the town-
ship. That the said list was used by him at the
election, and was seen and handled by both the
candidates and other electors and referred to by
them, and that no objection was made to it Ag
to the voter, John MecNeily, when be tendered
his vote the relator, or some one on his behalf,
asked the returning-officer to swear him as being
the person asscssed, it being alleged that it was
his son whose name was on the assessment roll,
when the as-essor being present explained that
it was the voter who was assessed, and that the
objection was then withdrawn and the demand to
swear him waived. He stated that he was also
asked to administer the oath to Shannon, as to
his residence in the municipality ; that he put,
the book into Shsnnon’s hands, and was about
administering it, having read over the oath pre-~
paratory thereto, when the relator or those acting
with him insisted on the officer administering the
whole oath or series of oaths in section 97, sub-
sec. 9, of the Municipal Act, including that which
referred only to the case of a new municipality,
and that it was not from any uuwillingness, but
only from the excegsive demand that the oath
was not administered to Shannon.

John McNeily, referred to, swore that he was
the person who voted for defendant, and that
ke iy the person who was assessed on the last
assessment roll. That his son, also named John
MecNeily, who resided with him was not assessed.

James Enpglish, the assessor of the township
for 1864, swore that John McNeily the elder was
assessed and not his son. He also swore that
the voters Robert White and Thomas Baldwin,
who were respectively assessed at $35 and $45,
were 80 assessed for the respective houses occu-
pied by them, and that he placed their assess-
ments in the column for the value of personal
property under the impression that householders
were not rated s for real property, marking
each assessment with the word ** bouse,” indi-
cating that it was in respect of the said houses
that they were assessed. A copy of so much of
the last revised assessment roll as velated to the
persons who voted in ward No. 1 was put in, and
which was sworn to as being true and correct by
the clerk of the township.

Thomas Baldwin swore as to having voted for
defendant, being agsessed on the last revised roll
as a householder. That the house in which he
resided was a part of lot six in the first conces-
sion. That he had resided there for eleven years
past a3 tenant to one David Balfour, and that he
paid $18 rent a year and had done so for the last
eleven years,
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Morerison, J.—With reference to the alleged
misconduct of the returning officer in the case of
John McNeily, it is T think disposed of by the
returning officer’s affilavit as well as the affidavit
of the assessor and the voter himself, which
places it beyond dispute that the elector was en-
titled to vote.

Then as to the case of Shannon, the relator
swears that he required the returning officer to
administer each of the oaths required by law to
the voter as he states, to test the truth as to the
place of residence of Shannon prior to said.elec-
tion, as well as other matters connected with his
right to vote. What the other matters were that
the relator refers to is not stated. When I look
at the explapation given by the returning officer
and the series of oaths enumerated in sec 97, sub-
sec. 9, I am rather led to think that therelator’s
object was merely to annoy the voter and not for
any bona fide object, and we can well understand
when a candidate resorts to such a proceeding
that confusion and misunderstanding as to the
circumstances will likely arise. Iunotice that the
relator swears that in consequence of the retarn-
ing officer refusing to administer the oaths to
McNeily and Shannon he considered it useless to
administer the oaths to others against whom he
had objections, but by the copy of the poll book
filed by the relator it appears that Shannon was
the ninety-fourth person who voted, ninety-eight
being the whole number, and of the last four,
two voted fur the relator.

Under the 75th clause of the Municipal Act,
the electors of every municipality, &c, shall be
the male freeholders thereof, and such of the
householders thereof as have been resident
therein for one month next before the election,
who are natural bora subjects, &c., of Her Ma-
Jjesty, of the full age of twenty-one years and who
were severally rated on the r8vised assessment rolls
for real property in the municipality, &c., held
in their own right as proprietor or tenants. With
regard to nine of the votes objected to by the re-
lator, viz., number three to eleven inclusive, on
account of the voters not having a property
qualification, it appears that they are all rated
on the last revised assessment roll, and were re-
turned and entered in the list delivered to the
returning officer.

Mr. Patterson, on the part of the defendant,
objected to going behind the assessment roll,
contending that the roll itself as to the property
qualification is binding and conclusive, 1t is very
apparent upon a reference to the various clauses
in .tbe muunicipal and assessment acts, both of
which statutes are intimately connected with and
depending upon the ensactments of the other, that
every care has been taken by the legislnture to
ensure a true and correct assessment and rating
of property. Provision has been made for giving
to the assessment rolls fall publicity, and the
right of objection by any elector to any matters
appearing therein ; nmoug others, **if any per-
son has been wrongfully inserted on it,” and a
mode of procedure is 1aid down affording ample
oppurtunity to hear and determine ali complaints
and to revise all errors, &c., with a view to accu-
racy and finality, and we cannot but suppose that
one of the objects of the legislature was to ascer-
tain and determine who were entitled to vote.
“The 61st sec. of the Assessment Act enacts that

the roll as finally passed. &c , shall be valid, and
bind all parties concerned, notwithstanding any
defect or error committed in or with regard to
such roll, except in so far as the same may be
amended in appeal to the judge of the county
court,

A consideration of the 75th clause of the Muni-
cipal Act, declaring who are entitled to vote with
the 9th sub-sec. of the 97th clause, which enacts
what oaths shall be administered to electors,
provisions being only made in the latter for mat-
ters drhors the assessment roll, in my judgment,
strongly evince that the intention of the legisla-
ture was to make the roll conclusive as regards
property qualification, and this view is strength-
ened by the words at the end of the 9th sub-sec.,
enacting that no enquiry shall be made of the
voter, except with respect to the facts specified
in the oaths.

No case was cited to me on the argument sup-
porting the view taken by the relator’s counsel,
and I am not disposed, were it open for me to do
so in’ the absence of anythirg to give effect to
objections leading to the obvious inconvenience
which would necessarily arise if held good. Were
I to do so in my judgment one of the most im-
portant objects of our municipal system would
be defeated. I am therefore of opinion that the
objections made to the nine votes referred to are
not valid and ought not to be allowed.

The only votes objected to remaining to be dis-
posed of are those of Clarke and Shannon, who
are objected to as being non-residents. With
regard to Clarke it is known that he is assessed
for property in two wards—No. 4 and the one in
question ; in the latter that he is assessed for »
shop in which he carries on hig business, being
there during the day, while it is said that he
sleeps and reside- in the house of a family named
English in the 4th ward, and that he is entitled
to vote in that ward and cousequently he is not
entitled to vote in ward No. 1. It is not alleged
that be voted in ward No. 4. The question of
residence is a good deal discussed in Rcg ex. rel.
Forwardv. Bartell, 9 U. C. C. P. 633, and in the
cases therein cited. What is meant by residence
is by no means a clear settled point. From the
affidavits filed on the part of the relator, I cannot
ascertain distinctly the facts of Clarke’s position.
It is not stated whether Clarke has a family or
under what circumstances he sleeps in the hous®
referred to, or whether he has done so for any
period, or was he there at the time of the elec”
tion. Erle, J.,in 7 El. & B. p. 9, says:—¢ The
fact of sleeping at a place indeed by no means
constitutes a residence, though on the other han
it may not be necessary for the purpose of con”
stituting a residence in any places to sleep ther®
at all.” [ see nothing to satisfy me that tbe
voter had a right to vote in ward No. 4, and coB”
sidering as Richards, C. J., remarks, in the ¢a%¢
Reg. ex rel. Forward v. Bartell, above cited. the
inclination of the courts is to hold in fuvor of tbe
franchise, I will hold that the vote is valid.

It is not necessary to dispose of the remainitg
vote, for if bad, which I think it is, the defén
dant would etill have a majority of one, Whic
would enable him to retain his office. £

I am of opinion, therefore, that the office 9%
councillor for ward number one of the townshiP
of Emily should be allowed and adjudged to tbe
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defendant, and that he be dismissed and dis-
charged from the premises against him, and do
recover his costs of defence *

CHANCERY.

(Reported by HENRY O'BRIEN, Esq., Barrister-at-Law.)

WiLLsON v. CRAMP.

Insolvent Act of 1864, sec. 3, sub-sec. i.— Voluntary assignment
not under act— Act of insolvency—Subsequent writ of attach-
ment— Which to prevail,

Where an insolvent debtor, subrequently to the coming into
force of the Insolvent Act of 1864. makes an assignment
to trustees for the benefit of creditors. uot however under,
or pretending to be under the Act. and upon which ar an
act of insoltency. proceedings are afterwards taken under
the Act. ~uch un assignment is void as against the assignee

in insolvency.
solvency [June 8th & 20th, 1865.]

On the 11th January, 1865, J. D. Mackay. then
being insolvent, made an assignment to Thomas
Cramp and Andrew Milroy, two of the defen-
dants, for the benefit of creditors upon certain
trusts, which assignment was not and did not
purport to have been made under the provisions
of the Insolvent Act of 1864,

Proceedings were subsequently taken under
the Act, aud an attachment issued upon the
ground that this assignment was in itgelf an act
of insolvency, and that the estate of J. D. Maec-
kay became liable to compulsory liquidation.
One Willinn Powis was appointed official as-
signee of the estate, but upon his death the
present plaintiff, another official assignee, was
appointed in his place. As this was the first
case of the kind, the defendants, Cramp and
Milroy, refused to hand over to the plaintiff the
books of account and property of the insol-
vent’s estate, without the direction of the court.
Upon this the piaintiff filed a bill against Cramp
and Milroy, and David and John Torrance,
creditors of Mackay, setting out the facts and
charging that the defendants Cramp and Milroy
would, unless restrained by the injunction of the
court, proceed to sell the eaid property and col-
fect the debts due to the estate: that the said
assigument hindered and obstructed the plaintiff
in the collection of the said debts, and that the
said assignment is by reason of its having been
registered in several counties wherein the lands
belonging to the said estate are situate, and for
other reasons, a cloud upon the title of the plain-
tiff, and that the defendants David Torrance and
John Torrance and Thomas Cramp were co-part-
ners in business, and were the largest creditors
of the said James Daniel Mackay, and were cestuis
que trustent under the said deed, and for that rea-
son made defendants to this suit The plaintiff
therefore prayed that the said assignment to the
8aid Thomas Cramp and Andrew Milroy might be
declared to be void as against the plaintiff. and
that the said Thomas Cramp and Andrew Milroy
Might be ordered to deliver up to the plaintiff all
the books of account, vouchers, deeds, papers
and documents, and all the goods and chattels
~——

* The ruling on the principal point decided as to the eon-
Clusiveness of the asse-sment roll was subrequently sus-
tained by Mr. Justice Adam Wilsin in two cases, viz., Reg,
€ vel Jihngom v. Price, and Reg. ez rel. Milligan v. John-
8on (not r ported); and by Mr. Justice Johu Wilson, in Reg,
€= rel. Uhambers v. Allison (to be reported )

belonging to the said estate, and to convey to the
plaintiff the lands and premises couveyed to them
by the said Mackay, and that the said Thomas
Cramp and Andrew Milroy might be restruined
by the order and injunction ef this honorable
court from intermeddling with the said estate
and effects and from collecting the debts due to
the said Mackay. and from retaining the posses-
sion of any of the goods and chattels belouging
thereto, and from selling or dispusing of any of
the property real or personal, and that they
might account to the plaintiff fur such por-
tion of the said property as had been converted
into money and pay the same to the plaintiff,

The answer of the defendants admitted the
matters of fact stated in the bill, and submitted
to the judgment of the court as to whether the
assigoment to Cramp and Milroy was or was not
void.

The cause came on for hearing on bill and
answer.

Roaf, Q. C., for the plaintiff.

Blake, Q. C., for the defendants, Cramp and
Milroy. .
8. H. Blake, for David and John Torrauce.

MowaTt, V. C.—The question argued in this
cause was whether an assignment for the benefit
of creditors, on which, as an act of insolvency,
proceedings are afterwards taken in insolvency,
i8 void as against the assignees appointed under
the act. ¢

I am clear that it is. T think this apparent
from the whole scope of the act. It is impossible
to suppose that when the legislature made such
an assignment an act of insolvency, it was in-
tended that the assignee appointed under the
act should receive none of the property of the
insolvent, and that notwithstanding their appoint-
ment the estate of the insolvent should he admin-
istered by the trustees whom the insolvent had
himself chosen to name. Such a construction
would render futile the enactment which makes
such an assignment an act of insolvency and
would practically deprive the creditors of the
advantages which the statute gives them. for the
winding up of the estate of an insolvent debtor.
If in addition to the clear evidence of the inten-
tion of the legislature, which the scope and ob-
ject of the act rupply, a direct enactment declar-
ing such assignment invalid againrt assignees
under the act were necessary, I think sec. 8 con-
tains encugh for this purpose. Take for example
the third sub-section of that clause which ex-
pressly renders null all contracts or conveyances
made and acts done by a debtor with the intent
fraudulently to impede obstruct or delay his
creditors in their remedies against him, or with
intent to defraud his creditors or any of them,
and which hnve the effect of impeding, obstruct-
ing or delaying the creditors or of injuring them.
The ‘deed of assignment impedes aud obstructs.
creditors in those remedies which the Insolvency
Act aﬂ‘nrds._ and on thig ground similar clauses
in the English Bunkruptcy Act, 1 Jac. 1, ch. 15,
sec. 2, and 6 Geo. IV. ch, 16, sec. 3, were decided
in England to include voluntary assignments for
the henefit of creditors: Stewart v. Moody, 1 C.
M. &R.777. As Lord Ellenborough observed in
Simpson v. Sikes, 6 Maule & Selwyn, 812, * such
a deed subjects the debtor’s property to distribu-.
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tion without the safeguards and assistance which

the bankrupt lews provide.”

The assignment in question also attempts in
some respects to put the debtor’s property under
a different course of application and distribution
among his creditors from that which would take
place under the insolvency law: Dutton v. Mor-
rison, 17 Ves. 199, Thus it does not give the
priority secured by the Insolveney Act to the
olerks and other employeés of the insolvent.

Decree for plaintiff.

The following decree was thereupon made, the
order as to the costs being by consent of the par-
ties :—

“ ¥ % This court doth declare that the assign-
ment from James D. Mackay, in the pleadings
mentioned to the defendants Thomas Cramp and
Andrew Milroy, became, on the appointment of
the pluintiff as assignee in insolvency of the said
James D. Mackay, void as against the plaintiff
as such assignee, and doth order and decree the
same accordingly ; and it is ordered that the said
defendants Thomas Cramp and Andrew Milroy
do by proper instruments, to be settled by the
accountant of this court in case the parties differ
about the same, transfer and assure to the said
plaintiff, as such assignee, the estate and effects
which are now vested in them under the said
assignment to them, and it is ordered that the
costs, charges and expenses of all parties, as
between solicitor and client, be taxed by the said
accountant and paid by the said plaintiff out of
the said estate, and liberty is hereby given to
any of the said parties to apply to this court as
aud when occasion may require.”

ENGLSIH REPORTS.

PRISTW[OK AND ANOTHER V. PoLEY.
Attorney— Authority to compromise an action.

An attorney was instructed to bring an action for the price
of & piano sold to the dsfondant, and was not forbidden to
compromise the action, and his managing clerk agreed
with the defondant to settle the action on the defendant’s
restoring the piano and paying costs, which arrangement
was approved of by the attorney. The plaintiffs refused
to assent to the arrangement.

Held, ou a rule to stay »ll further proceedings in the actiop,
that the plaintiffs were bound by the compromise, as it,
was within the aeope of theattorney’s authority. and that
}hel‘ﬂfore, the defondant was entitled to a stay of proceed-

ngs,

Bemble—~In ordinary cases, an attorney entrusted with the
general management of & cause, has power to compromise
it nnless exprossly forbidden to do so.

[C. P. May 9, 1865.]

This action was brought to recover £38, the
price of & pianoforte sold and delivered by the
plaintiffs to the defendant. Previous to the
trial, Swan, who was the managing clerk of the
plaintiff’s attoroey, had an interview with the
defendant on April 6th, 1866 and entered into an
agreement with bim to settle the action on these
terms :—+¢ The piano to be given up in full dis-
charge of the debt in the action, and costs agreed
at £9, to be paid by the following instalments :
£6 to-morrow, and ba.la.n?e 1D & month from that
date.” Swan informed his principal (the plain-
tiffs’ attorney) of this arrangement, who then
directed him to carry it out. On April 7th the

*defendant’s attorney sent to the plaiutifi”s at-

torney a cheque for £5. The plaintiffs, on being
informed of the arrangement, declined to ratify
it, and on April 8th, the plaintiffs’ attorney wrote
to the defendant’s attorney stating that the plain-
tiffs were not inclined to accept the terms pro-
posed, and inclosing in the letter the cheque for
£5. The defendant then tendered to the plain-
tiffs the piano and £5, but the plaintiffs refused
to accept them, and insisted on the action being
proceeded with, or the price of the piano being
paid, which latter not being done, the action
went on,

The defendant then took out s summons to
stay all proceedings in the action, the matter
having been settled ; this was heard before Keat-
ing, J., at chambers, and he declined to make an
order, but stated he did so without prejudice to
an applicatioun to the Court.

Needham having in this term, on affidavits set-
ting out the above facts, obtained & rule calling
on the plaintiffs to show cause why all further
proceedings in the cause should not be stayed,
the action having been settled.

Prentice now showed cause, and contended that
the plaintifi’s attorney had no power to make
this compromise, having been only instructed to
recover the price of the piano, which was » dif-
ferent thing from taking back the piano itself;
and that. if any attorney were instructed to re-
cover an estate, it would be going a great way
to say that be might take money instead. [Kear-
I8G, J.—Might the attorney have referrvd the
case of an arbitrator, and then the arbitrator
have directed that the piano 8hould be given
back.] No. He referred on this point to Swin-
JSen v. Swinfen, 27 L. J. Ch. 491 ; Swinfen v. Lord
Chelmsford, 29 L. J. Ex 882. |ByLEs, J., re-
ferred to Fraw v. Vowles, 1 E. & E. 839.7 He
further contended that, even if the plaintiff’s
attorney had power to make this arrangement,
his clerk had not, as there were many thingg
which, if done by or to an attorney, would bind
his client, though they would not if done by or
to the attorney’s clerk ; for instance, a tender to
an’attorney is good as against his client, but it
is not if made to the attorney’s clerk ; so, also,
notice of an act of bankruptey to an attorney is
notice to his client, but notice to the attorney’s
clerk isnot. He cited on this point Bingham v.
Allport. 1 N. & M. 898 ; Pennell v. Stephens, T
C. B 987.

Needham, in support of the rule, contended
that the plaintifi’s attorney had fu!l power to
effect tbis compromise. He cited Swinfen V.
Swinfen, 25 L. J. C. P. 803; 26 L. J. C. . 97;
Thomas v. Harris, 27 L. J. Ex. 353 ; Chowne V.
Parrott, 32 L. J.C. P. 197; 11 W.R. 668. [He
was then stopped by the Court.]

Erre, C. J.—I am of opinion that this rule
should be made absolute. This was an action by
the plaintiffs against the defendants to recover
the price of a piano; a compromise was effected,
under which the piano wus to be restored to the
plaintiffs, and certain costs were to be paid t0
them ; the plaintiffs denied the attorney’s author-
ity to make the compromise, and proceeded with
the action, which was an action for damages:
This is & question between third parties, and not
between uttorney and client. It is clear that
Do express prohibition was given by the plain-
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tiffs to their attorney not to compromise, but
they employed him simply to recover the debt,
and we have to say whether. in the employ-
ment as attorney to conduct the suit, he bad a
general authority to maké such a compromise a8
this. It is admitted that he had authority over
all ordinary proceedings, and that he might com-
promise the action by taking a suin of money
more or less; but it is said that he could not
compromise it by taking the goods back instead
of money. I think there is no difference be-
tween the two, for, if the action had proceeded
and the plaintiffs had obtained judgment, the
sheriff might have taken the piano, and sold it
to satisfy the judgment. The piano, which the
planitiffs were to receive back under the com-
promise, might be turned into money. It seems
to me that he did not go beyond his authority in
any respect. The case of Chownev. Purrotilays
down principles wide enough te include this case,
and contains such a statement of the law as I am
laying down now. In Fray v. Vowles, the aciion
was brought against an attorney for compromis-
ing two actions, contrary to the express direc-
tious of his client; and it was he'd that the
plaintiff could recover against him ; but in that
case the compromise was contrary to the plain-
tiff’s express directions. The case of Swinfen v.
Swinfen was a very remarkable case in many
respects, and is, in my opinion, a singular case,
and does not lay down a general rule for guiding
other cases; and the Master of the Rolls in his
Judgment, which was affirmed by the Lords
Justices, was very much of that opinion. In
that case, there was an extraordinary departure
from the authority which was given, for the ac-
tion was to recover an estate, and the com-
promise effected was to give up all claim to the
estate, and to take an annuity for life instead
of the estate, which, it was coutended, went be-
Yond the ordinary scope of a counsel's or an
attorney’s authority.

Byres, J.—I am of the same opinion. If an
attoruey, cutrusted with the gemeral mannge-
ment of a cause, had not power, while acting
bond fide, and with reasouable skill and care for
his client’s interest, to make a compromige, it
would be most injurious to the client. No autho-
rity has beeu brought before us showing that an
attorney has not the power to effect the com-
promixe. la the case of Swinfen v. Swinfen, 18
C. B 485, the first discussion was whether coun-
8el had authority to make the arrangement which
he did make, and Cresswell, J., says, at p. 603
~—** But if counsel, duly iustructed, take upon
himself to consent to a compromise, which he, in
the exercise of a sound discretion, judges to be
for the interest of his client, the Court will mot
inquire iuto the existance or the extent of his
duthority.” Aud Williams, J., says, at p. 505
—* I entirely concur with my brother Cresswell
lu holding that Mrs. Swinfen is bound by the
Compact,” and Willes, J., says, at the same
Page, *“ay to the authority of counsel to bind
the client by arrangements entered into in Court,

agree entirely with what hus fallen from my

rother Cresswell.” Afterwards, when the case
Came before this Court again, the question arose
23 to whether Mrs. Swinfen had been gnilty of
& contempt of Court, for which the Court would
grant an attachment against her, aud Crowder,

J., says, at p. 893 of the 1 C. B. N. S., ¢“I have
the misfortune to differ from the opinion ex-
pressed by my learned brothers when the former
rule was discharged, and to which opinion they
still adhere.” 8o far, therefore, as the proceed-
ings in the common law courts go, the authority
of counsel to compromise is stated in the widest
terms, indeed, in far wider terms than this case

requires. The case in equity must be taken as
a singular one.

KeaTiNg, J.—I am of the same opinion. If
the rule that an attorney has authority to com-
promise an action were not to be established,
great inconvenience and protracted litigation
might be the consequence. I am far from say-
ing that any goods might be taken to compro-
mise the action, having nothing to do with it, but
here the goods were the subject of the action, and
therefore the taking them was quite within the
most limited extent of the authority given to the
attorney. I may sny that the care of Swinfen v.
Swinfen caused considerable sensation at the
time it was decided, aund as far as it was decided
in this conrt it was not fully understood, for not
only had Cresswell, Williams, and Willes, JI.,
expressed opinions, but, on the second time of
its coming before the Court, my brother Willes not
being present, Cresswell and Williams, JJ., ad-
hered to their former opinions that the compro-
mise was within the scope of the nuthority of
counsel, and they constituted a majority of the
Court; but from the nature of the application
whick was for an attachment, and one member of
the Court thinking that it was not right that an
attachment should issue, the rule for an attach-
ment was ‘discharged. The case of Swinfen v.
Swinfen rested on a peculiar state of facts, and
is not to be put forward ns any authority for
limiting the power of counsel or attorney in a
cause to compromise it.

MoxTacue SmitH, J.—I am of the same opin-
fom  An attoruey is the general agent ot hig
client in all matters which may reasonably be
expected to arise in the course of the case, It
is most proper and usual and very frequently
necessary. to effect a compromise, and the decis-
ions establish that an attorney has authority to
compromise. The question is whether the com-
promise, which an attorney makes, is withia the
authority. I think that this one was clearly
within his authority. If, as was said by my
lord. the plaintiff had bheen ultimutely successful
in the cause, and the datages had been assessed,
he could only have an execution against the
defendant’s goods, and the sherriff woulqd have
taken the piano or some other goods, and the
costs would bave been greatly increased: the
attorney therefore juliciously thoughe it would
be better to settle the nction [f gq attorney
had not the power to compromise it would be an
unfortunate thing for clients, for protracted
litigitation would be the consequence. Oppor-
tunities for effecting o compromise may arise in
the course of a’case which may never occur again,
and if an attorney hnd not the power of com-
promising, then it would tend greatly to protract
litigation. It is within the course of authorities
that such 0 compromise as this is within the scope
of an attorney’s authority.— Week'y Reporter.

Rule absolute,
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EX rarTe BEDDOE, AN ARTICLED CLERK.

Attorney— Articled clerk—Service interrupted by illn ss.

A rule was granted that an articled clerk. who for two years
had been prevented frc m rerviug by illness, but who, dur-
ing that time bad pursued his legal studies as well »s his
health wouid permit, should be allowed to be examined,
and if found sufficieut, admitted at the expiration of the
five years from the date of his articles

[B. C.. June 14, 1865.]

Day made an application that an articled clerk
might be allowed to be examined, aund thereupon
admitted at the expiration of five years from the
date of his articles, if found sufficient.

It appeared upon the affidavits that the clerk
had heen articled on the &th of June, 1860, and
that he had served under them till 24th Decem-
ber in that year, when he was attacked by a
dangerous illness from which he suffered for two
years, till 5th January, 1863, and during hisill-
ness he hnd been confined to his house. In
January, 1863, he resumed his services under
the master to whom be had been articled.

It also appeared that during bis illness he-had -

pursued his legal studies as well as the circum-
stances would admit.

He referved to Anonymous, 9 L. T. N. S. 324,
decided 9th November, 1863 ; Ex parte Hodyge, 2
Jur. 989; Ex parte Matthews, 1 B. & Ad. 169,

CromrroN, J.—Two years seem to be a long
time. but the case comes quite within the 4nony-
mous case, which refers to Ez parte Ilodge and
Ezparte Mui.hews. 1In Ex parte Hodge Mr. Jus-
tice Littledale takes the same view that I do. If
the absence had been for less time than a year,
I shonid not bave felt any difficulty ; but as the
time is not longer than in the Anonymous case,
I think I may grant the rule.

Rule accordingly.
— Weekly Reporter.

GENERAL CORRESPONDENCE.

County Courts— Original Judgment Rolls as
Evidence.
To tnE Epitors oF THE Law JourNaL.

GextLeEMeN,—With reference to the judg-
ment reported in this present July number
of the Luw Journal, in Patterson v. Todd,
is a subpana duces tecum from a Superior
Court, requiring the production by the clerk
of an Inferior Court of a record of his Court,
to be regarded as “ higher authority.” If not,
why should the clerk of an Inferior Court be
be placed in the position of refusing obedience
to 2 writ running in the Queen’s name, which
charges a penalty for disobedience to Her
commands. Seerule 31 (Reg. Gen. T. T. 1856)
H. C. & P. Act, 611,

Yours, &c.,
Couxty Cougr.

—

[Rule 31 reads as follows: “ No subpeena
for the production of an original record, or of
an original memorial from any regstry office,

shall be issued, unless a rule of court, or the
order of a judge, shall be produced to the
officer issuing the same, and filed with him,
and unless the writ sBall be made conformable
to the description of the document mentioned
in such rule or order.” The “higher authori-
ty” intended by the Court of Queen’s Bench,
is evidently the judge of the County Court.
Why, in the absence of such a decision as
Latterson v. Clark, a clerk who in good faith
obeyed the writ of a Superior Court, com-
manding him to produce the rolls of his Court
at a Court being held in the same building, and
in good faith obeyed the writ, “acted impro-
perly and deserved censure” we are at a loss
to understand. He was we think, under the
circumstances, in the absence of authority to
the contrary, warranted in looking upon the
subpcena as * higher authority,” and free from
censure. Ie is not, that we know of, bound to
enquire whether or not the order referred to in
the rule was produced to the officer issuing the
subpeena. He had to presume that the sub-
pena was issued in accordance with the rule,
and was, we think, in the absence of any law
to the contrary, bound to obey the subpeena,
or be in contempt.—Eps. L. J.]

Articled clerks—Preliminary examination—
Salary question.
To TaE Ep1ToRS oF THE Law JuURNAL.

GexrtLeEMEN,—In the last issue of your jour-
nal I saw a letter from a correspondent sug-
gesting that articled clerks should be required
to pass an examination before being articled,
a very excellent idea, and if properly carried
out would certainly raise the standard, and in
a short time materially decrease the number.

Do you not think, Messrs. Editors, that this
would be more likely to effect the desired end,
and with much more justice to clerks at pre-
sent under articles, than the method which I
understand the Benchers of the Law Society
intend to adopt, viz., not permitting the time
of those clerks who receive a salary, during
the time that they receive the same, to count
as good service under articles, since many
clerks, with small means, who have been a!‘tf‘
cled during the last five years (never anticl-
pating such a by-law as the one proposed 10
be introduced), will thereby lose the time an
money already spent in studying their profes-
sion, and otherwise suffer material inconve-
nience.
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Trusting that the Benchers, in passing any
such by-law as the above, will give due consi-
deratian to the position in which clerks at pre-
sent under articles will thereby be placed,

I am, yours truly,
AN ArticLEDp CLERK.

Toronto, July 12, 1865.

[We think the suggestion as to a preliminary
examination of persons intending to article
themselves for the study of the law, an excel-
lent one. It is required in the case of students
of the Law Society intending to become bar-
risters, and should be required in the case of
clerks intending to become attorneys.

We cannot say that it would, however, have
all the cffect desired by the profession and the
Benchers.  But we do not endorse the money
standard as a safe one.

The fact that a young man is s¢ circum-
stanced as to require to draw a salary during
his clerkship, is no argument either against
his ability or his learning; nor is the fact that
he is affluent enough to live without such aid,
any proof that he is possessed of either ability
or learning. Should the Benchers adopt the
monpey standard, they will not, we apprehend,
make it er post fucto in its operation. Such a
course would be cruel to many who can ill
afford to lose a day, a week, or a month, while
Prosecuting the study of the profession which
they have deliberately chosen.

Mcn who by their talents have acquired a
Position in the profession and comparative
affluence, should not forget that some men
haye begun in poverty and reached a position
equal to their own, which they never could
have done under sumptuary laws such as said
to be intended. But if such laws must be
tnacted for the good of the profession, they
Certainly should not be made retroactively to
Operate upon those who in good faith have
Commenced the study of the profession and
Perhaps spent years of the best part of their
lives under a different state of things. Indeed
We much doubt the wisdom of making the
Bew regulations, if any intended, at all appli-
Cble t, those articled before the passing
thereof, —Eps. L. J.]

To tae Eprrors oF THE Law JuURNAL,
Genriesmey,—Allow me to explain what I
ink your correspondent, ‘‘ ONE of Tury,”

Weans in his query in the July number of

your Journal, which I shall endeavour to do
by putting the same question in a different
shape on my own behalf

A: duly serves five years, but within that
time only keeps one of the prescribed terms.
He, however, re-articles himself afterwards
for a further period, and keeps the term he
had omitted under his first service. Is this a
sufficient compliance with the statute, or is
A. disqualified for admission ?

Julv 17h. 1865 ANOTHER oF TnEy.
uly 17th, .

[We think that this is a sufficient com-
pliance with the statute, and that A. would
be qualified for admission.—Fps. L. J.]

Attorneys ucting as Insurance Agents— Vo
lidity of Service of the Clerks.
To toe EpIToRs oF THE Law JOURNAL,

GeNTLEMEN,—One of the questions to be
answered by a clerk, at the expiration of his
articles, is, whether he has been engaged or
concerned in any profession, business, or em-
ployment, other than that as clerk to the
attorney or attorneys, to whom he was articled
or assigned

Now, in case a clerk is articled to an attor-
ney who is also an insurance agent, or secre-
tary of some society or other, and performs a
part, or the whole of the business of such
attorney, as such agent or secretacy, as well
as his professional business, will it, in any
way, affect his service under his articles, or
rather would the Law Society, on an affirma-
tive answer to the above question, refuse to
allow the time so served.

By answering the above, at your earliest
convenience, you will much oblige.

A Law Stupexr.,
25th July, 1865.

[No person shall be admitted an attorney.
unless he has, during the term specified in hi;
contract of service, duly served thereunder:,
and has, during the wlole of such term beer,l
actually engaged in the Proper practice or
business of an attorney, &e. (Con. Stat. U.C.
cap. 85, sec. 3, sub-sec, 1)

We cannot say that accepting insurance
risks is the “ proper practice or business” of
an attorney, and therefore cannot say that an
articled clerk who devotes any part of his
time to such business, * duly serves” “the
whole of his term’ in the proper practice of an



929—Vor. I, N. S.]

LAW JOURNAL.

[August, 1865.

ReviEws.

attorney, or been “ actually engaged,” i.e.
during the whole of the term, in the proper
practice of an attorney. .

Where an articled clerk held the office of
surveyor of taxes, during the time for which
he was bound, although it appeared this occu-
pied but an eighth part of his time, and that
the remainder was devoted to the study of his
profession, yet the court held this was not a
service of his “whole time,” and struck him
off the rolls. (Re Taylor, 5 B. & Ald, 538.)—

“Eps. L. J.]

REVIEWS.

Tue MacistraTE's MaNvAL; by John McNab,
Barrister-at-Law. Toronto: W €. Chewett
& Co., 1865.

The scope of this work is explained on the
title page as being “a compilation of the law
relating to the duties of Justices of the Peace
in Upper Canada, with a complete set of
Forms, and a copious Index,”—a most accep-
table addition to the sources of information
oper: to the magistrates of the country.

The book commences with a short sketch of
the office of a Justice of the Peace, which is
partly composed of an extract from an article
in the December number of the Law Journal
for 1863. ‘The author complains that the
remarks there made, though worthy of atten-
tive consideration, are written in too condem-
natory a spirit, and hints that the remedies
proposed, with the exception of the first,
would be of doubtful advantage. The first
suggestion alluded to was, to amend the law
by establishing an uniform mode of procedure
in all cases of summary conviction, and giving
2 full set of forms, &c. The second was to
transfer the jurisdiction in certain cases to
Division Courts, leaving to magistrates the
ministerial duties of the office, including the
arrest of offenders. The third, taken from a
suggestion by an English law periodical, was,
the appointment of a clerk, a barrister of five
Years standing, in each petty sessional division.

The great difficulty in a new country like
this, and there is no use in trying to disguise
the fact, much as our author may condemn
plain talldng, is this, that there are so few
men, cowparatively, in country places, who
have the education necessary, not, to under-
stand and judge fairly and impartially of
the matter brought before them, but to be
conversant with and apply the general rules
and statutes laid down for their guidance, and
to draw the papers required in the conduct of
the complaint they bave to adjudicate upon.
How can it be otherwise in a country like this?
Why, even in England, where there is almost
a limitless choice amongst men of first-rate
education, with nothing else to do, and with

much greater experience, the same difficulty
is felt.

The second suggestion is, we still think, a
valuable one, the one great difficulty being
that it would throw much more work upon
our already over-tasked county judges. The
effect of it, however, would be, we think, to
lessen the number of cases in which petty as-
saults and other trifling complaints, often much
better allowed to die a natural death than be
fomented and increased by a resort to the
common expedient of ‘‘having the law of
him.” This course would to a great extent do
away with the fee system; and we do not
think that many of our readers, not even
excepting our magisterial friends, would con-
sider that any very great loss. Ugly stories
have been told about this same system, which
the large and respectable majority of the
magistracy deplore as much as we do, and
probably more, as any such irregularities are
a direct reflection upon them as a body.

Enough, however, of the introduction, We
are next given a practical sketch of the proce-
dure of 2 magistrate’s court, followed by a form
of commission of the peace.

The statutes relating to the duties of magis-
trates with reference to indictable offences and
to summary convictions (Con. Stat. U. C. caps.
102 & 103), are given in full, with explanatory
notes on doubtful points.

The principal part of the “Manual,” both
with reference to the space it occupics and to
the amount of information it containg, is the
digest of the criminal law of Upper Canada.
It is arranged on the principle of Burns’ Jus-
tice, the matter being placed under the various
heads in alphabetical order. A great mass of
useful informnation is given in this way, which
will make the work of great value to all desir-
ous of ascertaining the law with reference to
the whole criminal law of Upper Canada, s
well as to magistrates. As an example of the
style, we may notice the heading, ** Cheating.’
It. commences by giving, under the sub-hes
* False Pretences,” the various sections of the
statute, stating generally what those words
signify, and the punishment awarded. Them
under the head, “ Persons indicted for Jarceny
may be found guilty of obtaining under falsé
pretences,” is given the section referring t¢
that point, and then similarly the convers®
proposition. Then some general remarks o2
the subject of false pretences, and what is th®
legal meaning of the expression, ‘‘false pre’
tences,” with a reference to a case where th®
subject was elaborately discussed. Then, uf;
der the heads, “ Offences within the statuté:
and ‘‘ Offences not within the statute,” sho!
notes of decided cases as to what were aP
what were not considered as offences again®
the statute. It is not pretended, of course, :;1
this part of the work, to give a distinct hed
ing for every point that a person might W15
to refer to; for instance, there is no heading
* False pretences,” as one might expect ; bu
any difficulty of that kind is obviated



August, 1865.]

LAW JOURNAL.

[Vou I, N. S.—223

ReviEws—MoNTHLY REPERTORY.

reference to the very full, complete and well
arranged Index, which is given at the end of
the book. We should have thought, as a
matter of convenience, that it would have been
better to have placed at the head of each page
the name of the subject treated of in the page
beneath, but the Index makes this a matter of
no great consequence.

The Addenda contains further matter of
information, on points not directly coinected
.with the criminal law of the country, besides
a chapter on evidence, which, though of neces-
sity short, embraces all the principal points
that a magistrate should be acquainted with
in conducting an investigation.

Upon the whole we must congratulate Mr,
McNab upon having produced a very useful
book, and one, we doubt not, that will find a
ready sale among magistrates and others con-
cerned in the administration of justice. The
experience of the author, in his office of
County Attorney, must have been a great
assistance in the preparation of the book, and
would enable him to point out many things
that might escape the attention of a merely
professional man, however competent other-
wise for the task.

The ¢ Magistrate’s Manual” is got up in
Messrs. Chewett & Co.’s best style, the paper
and binding being good and substantial, and
the type evidently new. The price is $4.

Tue Lowrcr Caxapa Law Journan. Con-
ducted by James Kirby, M. A, B.C. L.
Printed and published by Penny, Wilx &
Co., Notre Dame Street, Montreal.

We welcome the first number of this new
publication. It is designed to supply a want
for a long time felt in Lower Canada. While
the profession there had the Lower Canada
reports and the Jurist, affording all requisite
information as to decided cases, there was no
channel of communication between members
of the profession, no legal publication of any

- kind containing original articles of interest to
the profession. The Lower Canada Law
Journal is intended to supply this want, and
so far as we can judge from the number before
us, is well calculated to carry out the inten-
tion. There need be norivalry between it and
the Reports and the Jurist. It occupies
ground that neither of them touches, and if
well conducted would do those publications
more good than harm. It is in size and form
nearly the same as the Upper Cunada Law
Journal, which in these respects is made its
model. The number before us opens with a
“Proem,” wherein it is stated that the first
Number is not as good as will be its successors,
We can only say, that if its successors prove
88 good as the first number onr brethren in

ower Canada will not have much cause of
Complaint. In it is contained an article on
“Commission to the Bar of Lower Canada,”
and some remarks by George W. Stephens,
advocating the establishment of a Law Reform

Society in Lower Canada. Then follow some
remarks on the remarkable case of Dr. Gu-
bourin, a gentleman in good position who wag
prosecuted criminally for stealing a promissory
note made by himself and swallowing it in
order to escape detection, and who, owing to
the bad character of the prosecutor as com-
pared with his own good character, was
acquitted, and other editorial matter. There
are besides a review of a digested index to
the reported cases in Lower Canada, which,
according to the review, must be a useful
publication ; correspondence, selections and
reports of decided cases, the whole making a
number containing forty neatly printed pages
of matter, each page in size equal to the page
of the Upper Canada Law Journal. For the
present the publication is to be a quarterly
one. We hope soon to see it a monthly,
commanding increased and increasing support,
It merits success.

Gopey’s Lapy Book, for August, is received.

The embellishments in this number are
numerous, viz: : The Fair Haymaker, a line
engraving; a colored fashion plate containing
six figures ; a Thorny Path; a humorous en-
graving ; a promenade suit for second mourn-
ing; Robe Jardiniere, Robe and Paletot (both
from the establishment of A. P. Stewart &
Co. of New York); the Tagres Talma from
Brodie’s emporium, and about sixteen other
engravings. The letter press is equally full
and entertaining, viz. : Mint, Anise and Cum-
min, by Marion Borland; El Dorado, a poem;
Charlie, or how I gained my wish, by the
authoress of * Notes of Hospital Life;” How
to make Home Beautiful; The Casket of
Memory, a poem by Wm. E. Pubor; The
Beautiful Unknown, another poem, by Har-
wood G. Robertson; A Day’s Journey, and
what came of it; Passion and Ptinciple, by
Mrs. J. V. Noel, and many other pieces of
poetry and prose too numerous to mention.
The number is really a superb one, and all
that can in reason be desired or required by
the ladies, for whose information and delight
this Magazine is so well designed.

COMMON LAW.

.

VipaL v. BANK oF UPPER CaNnapa.

Afiidavit of merite proj e “form of — Must disclose

. defence, except in interpleader case.

The proper form of the general affidavit of
merits is, }lmt the defendant has *‘ a good defence
to the action on the meritg.” Held, therefore,
that an affidavit by the attorney which stated
that in his « opinion the defendants had a sure
and certain defence legally and equitably” was
insufficient.

Ileld, aleo, that on an application to set aside
a verdict and grant & new trial, on the ground of
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merits, the affidavit must disclose what the
merits are. But keld. that in an interpleader is-
gue itself discloses what the defendant’s claim is.
(16 U. C., C. P, 421.)

May 18.
Q. B. O’HANLAN V. GrEaT WESTERN RaAILWAY
Company.
Measure of damages— Carrier.

In an action against a cariier for loss of goods
by negligeace, the mensure of the damages is
the market price of the goods lost at the place
of delivery; and this includes three elements—
(1) cost price of the goods at the place from
which a person residing at the place of delivery
would reasonably order them, (2) cost of car-
riage, (3) ordinary importers’ profits.

Therefore, where there is, at the place of de-
livery, a marhet for goods of the same kind with
those lost, the measure of damages is the actual
current market price; but where there is no
sach market, the three elements above mention-
ed must be taken into consideration.

1t is not necessary to give auy evidence as to
the avernge of importer’s profits, but if the jury
gave extravagant damages the Court would cor-
rectit, (13 W. R. 741.)

EX. T April 29.
WEBBER v. THE GREAT WETSERN RalLway
CuMPANY,

Railw y company— Carrier— Contract by company
to carry beyond s own line.

The defendants were carriers of goods from
Worcester to Chester. They forwarded goods
by two different routes, first, by their own line
the whole way, and secondly, by their own line
to Stafford, and thence by the London and North-
Western line to Chester.  Goods were delivered
to the detendants at Worcester, consigned to
Chester, ** via London and North-Western, Stat-
ford.”

Held, that there was evidence of an entire
coutract by the defendants to carry the whole
distance. (13 W. R. 735.)

EX. CHaPMAN v. COTTRELL. [Juune 3.
Practice— Writ of summons—dJurisdiciion— Brit-
ish subject residing abroad—Common Luw Pro-

cedure dAet, 1852, 5. 18.

A British subject, resident abroad, there made
and signed a promissory note, and sent it by
Post to his agent in this country, who delivered
1t to the payee,

Held, that the cause of action arose within
the jurisdiction of the superior courts of this
country within the meaning of the Common Law
Procedure Act, 1852 (156 & 16 Vict. e. 76), 8.
18. (18 W. R. 813,

—_—

CHANCERY.
V.C.8. WORMALD V. MarTLAND.
Priority— Equitable morigage— Constructive notice

— Registration—Miud.esez Repistry Act.
Where B. deposited with C., to secure certain
advances, the title deeds relativg to leagebold
property in Middlesex. together with a memor-
andum of deposit, (which was never registored)

May 31.

and afterwards subdemised the same property
to D. and M. by an indenture, which was duly
registered, but D and M., on taking such demise,
neglected to inquire after or require the produ-
tion of the title deeds.

Held, that they were bound by constructive
notice of the deposit of the deeds with C., who
bad. therefore, priority over their claim.

In such a case there is no difference in effect
between actual notice and constructive notice.
(13 W. R. 832.)

VCew BLACKETT v. Barks. May 9, 10-
Arbitration— Award— Specific performance—Ju=

risdiction—Common Law Proc:dure Act, 1834

s 17.

The 17th section of the Common Law Proce-
dure Act, 1£564, does not take away the jurislic-
tion of the Court of Chancery to enforce specific
performauce of an award made on a reference to
arbitration by the orders of one of the superior
courts of law.

The circumstance that a plaintiff has unsuc-
cessfully endeavoured to set aside anaward, does
not dissentitle him from afterwards asking for
specific performance of it. (18 W. R. 736.)

LJ. May 11.
WAREFIELD v. LyaNeLLy Rainway anp Dock
CuMPANY. .
Specific performance—Award— Uncertainty.
An award which leaves some of the questions
uniecided, or leaves it in doubt whether some of
the questions have been decided, caunnot be
be maintained. (13 W. R. 823 )

INSOLVENTS.

The Editors regret to notice that by some inadvertence 8
mistake oceurred in the July uumber of the Law Journal,
whereby the firm of Walter, Ross & Co., of Picton, appeared
under the abouve heading, Walter, Ross & Co., were plain-
Uffs, not defendantr, in an attuchmeut issued under the
Tusolveut Act of 1364,

m—

APPOINTMENTS TO OFFICE.

NOTARIES PUBLIC.
ALEXANDER BRUCK. Ksquire, of ILimilton, Attorney-
at-Law, to be a Notary Public in Upper Canada.
ALEXANDER RICHARD WARDELL, of Ilamilton, Esq-
Attoruey at-Law, to boa Notary Public in Upper Canads.
(Gazetted July 22, 1865.)

CORONERS.

ROBERT TRACEY, Esquire, Associate Coroner, County
of Petorborough.

HENRY PULTZ, Esquire, Associate Coroner, United
Countics of Leunox and Aduington. (Uazetted July §,18697)

ELMOND ANDERSON BURNS, Eequire, M. D, Associms
Coroner, United Counties ot Huron aud Bruce. (Guztte
Juty 15. 1865 )

JAME< PATTERSON, Esquire, M D., Associate Corone’
Uniced Cvuuties of Lanark and Renfrew (Gazetted JU
22, 1865.)

m——r

TO CORRESPONDENTIS.

‘ R
“Couxty CoURT” — “ AN ARTICLED CLERE”— “ ANOTARE
OF THEM'—'¢ A LAW STUDENT "—uuder “ General CorrospV!
deuce.”
* STUDENT-AT-LAW.’’ we have as yet been unable to obtaid
a satislnctory answer to your guestion.



