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. rt Sittings for all’

UNDER the Provisions of Consolidated Rule zn’sl;nig;:yco:nd Chambﬁsy on

the Divisions were to be held on Wednesday andbeern sus,pended until further
Monday ang Thursday in each week. The rule has f the Queen’s Bench and
hotice. We observe, however, that th‘—‘_ ] udge§ y tion of the suspe"ded.mk’.
Common Pleag Divisions, are taking steps in the dxre;his is a great convenience
by holding Coy ‘and Chambers on different days. at their next meeti‘ng_ see
to Practitioners, anq we hope that the Judges r.na}t' re Act in assimilating the

" their Way clear to carry oy the policy of the Judicatu

. 1T int
. bringing rule 2
Practice in the Common gy and Chancery Divisions, by .
Operation,

ood
heard of a rather good:
APROPOS of the recent appointments of Q.C.s, we have

story, which maq

i his recent lists.
Y give the Minister of Justice some further li,:: if his favourites
We should be very grateful to him if the only ObJeCtéon :ge recent appointments .
F was that they pever held a brief, A day or fwo a ter,ar'e‘d in the cham!??fslgf
§ were announced, a solemn-visaged junior barrister al:ﬁe Court action, which he:
§ oo the new appointees with a brief. on l?ouro:nd that he was too bl‘sﬁ
E Tequested hig friend to take; he declined it on the g ke it himself, but he cou
»' and Suggested that the solemn-faced visitor Sh’?ulﬁ Ig:) it was quite an easy Qm}‘a
oot do it. “Why not, was ita difficult case ? v quite a simple one, &
“ Was it a bag cagersr o No, it was on the you take it yourselt,” said the
SUre to succeed,” « Well, why on earth <§’0n‘t‘ Y"‘;I :h e fact is,” said he of the
Rentleman aboyt ¢ walk in “silk attire.”, * Well, ilk gown by appearing in
solemn vy e, “I don’t care to ruin my chances of a s ‘
court,” :

-

gy ‘. ' ounds °°nne¢t.ﬁ
SOME yeaps 880 the Law Society placed around part oi\';;leai sorry to notice
Wwith Osgoode Hall o handsome and costly ron fenc:il but surely rotting away
that this handsome and costly piece of work is graduz a).'tion will show that many
from very gross ang Culpable neglect. A careful examin broken or rusted away,
famental pieces of Which it is composed, have been f paint. In the recent
that it g in lamentap)e need of repair, and a coat o fes' of this fence have
construetion of asphalt walks we: observe too that the g?which we venture 10
been embed ‘ in the asphalt, a proceeding the Wl%dOf;‘: is ain ecemry to cl@se
doubt. ¢ is fﬂw that in the ordinary state of affairs B "
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the gates, but should there ever hereafter be an occasion when it would be desir-
able to do so, as in the case of an emeute, all possibility of so doing is prevented.
We do not know whether it is the Law Society or the Ontario Government, that
is now charged with the care of the fence, but whoever has the responsibility seems
at present to be neglecting the duty. ‘

T

The last Primary Examination of the Law Society was held on the 14th |
instant. In future, applicants for admission into the Society must be graduates 4
in arts of any British University, or produce certificates of having passed the
junior matriculation in any of the Universities of this Province. The Society is
now building an addition for the benefit of the students, to the rear of the East
wing of Osgoode Hall, and adjoining Examination Hall. The lower storey is to
be used as a hat and cloak room. The second storey, on the level with the
main floor will be used as a reading room, and the upper storey is to be divided §
into two consultation rooms, for the use of the profession. The cost will be a &
little over $2,000. The consultation rooms will supply a long felt want, and §
will enable the Librarian to enforce the regulations for the use of the library for ;
the purposes for which it is intended, for reading and reference. It is now open §

at nights from 7 to 10.30. The attendance is not very large, averaging about ]
ten each evening. ‘

THE CROWN A CONSTITUENT PART OF THE
PROVINCIAL LEGISLATURES.

It must be evident to every reader of the celebrated Queen’s Counsel case of
Lenoir v. Ritchie, 3 S.C.R. 575 (decided in 1879), that some of the learned |
judges of our Supreme Court who promulgated the heresy that the Crown
formed no constituent part of the Legislature, had not fully considered the ;
judgment of Lord Chancellor Cairns in Theberge v. Landry, 2 App. Cas. '
102 (decided in 1876), in which the power of the Provincial Legislature of }
Quebec to legislate respecting the prerogative of the Crown was expressly §
reviewed. If the Crown formed no constituent part of the Provincial Legis- 4
lature it must follow that none of jts legislative acts could touch or in any
way affect the prerogative ; and it would, therefore, have been a waste of judicial ]
time and learning for the Privy Council to have elaborated a judgment on that 3
question. Not only did the Lord Chancellor review the question as to how far §
the prerogative was affected by the Provincial Act under appeal, but he committed §
the Judicial Committee of the Privy Council to a judgment which expressly §
declared the Provincial Statute to be “an Act which is assented to on the Pa"tf?
of the Crown, and to which the Crown is, therefore, a party " (p. 108).

The Lord Chancellor’s statement of the law would be meaningless, or illogi- ]
cal, unless the Judicial Committee had decided that the Crown formed a consti-#
tuent part of the legislative authority of the province ; and that the Lieutenant-}
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‘Governor was the Queen’s representative in assenting to the Act “ on the part
of the Crown.” , ’

The judgment of the Privy Council is in harmony with the common lz'xw
respecting the legislative prerogative of the Crown. ¢ There is no Act of P.arha-’
ment,” says Sir Edward Coke, ““but must have the Royal Assent of the King:’
4 Co. Inst. 24. ““The Sovereign,” says Sir William Blackstone, ‘‘is a constituent
part of the supreme legislative power : ” 1 Bl. Com. 261. * The making ofstatu.tes
is by the King with the assent of Parliament : ” Bacon’s Abr. tit. Prerogative
487. “The King has the prerogative of giving his assent, as it is called, to such
bills as his subjects, legally convened, may present to him, that is, of giving them
the force and sanction of a law : ” Jbid. 489.

In addition to the Crown’s ordinary executive prerogatives, the sovereign, on
the conquest and cession of Canada, acquired the prerogative power of legisla-
tion, which may be exercised in respect of conquered colonies with or without
the assistance of the Imperial Parliament: 2 Peere Williams, 75. But on the
grant of a representative assembly with the power of making laws, this separate
prerogative could only be exercised with the advice and consent of the newly-
created legislative authority: Chapnan v. Hall, Cowper 204.

The Constitutiona) Acts of 1791 and 1840, which created the legislative powers
over what are now Ontario and Quebec, and autherized them to m.akfa laws
with reference to the classes of subjects, some of which are now letl?m the
legislative authority of the provinces, expressly provided that the Provincial laws
of Upper and Lower Canada should be made by * His Majesty,” and those of
Canada by “ Her Majesty,” by and with the advice and consent of the other
legislative bodies created by the Acts. o

The Constitutiona] Act of 1791 (31 Geo. III. c. 31), after provxc'img that there
should be a Legislative Council and Assembly in each of the Provinces of Qpper
and Lower Canada, enacted that, ‘“ In each of the said provinces respectively,
His Majesty, his heirs or successors, shall have power during the continugnce of
this Act, by and with the advice and consent of the Legislative Council and
Assembly of such Provinces respectively to make laws for the peace, welfare, and
80od government thereof ” (s, 2). .

The Imperia] Act further authorized the enactment of special laws on the
fgllowing classes of subjects now within the legislative authority of the Provinces,
Viz.: Elections (ss, 15, 16, 18, 23 and 25); Courts of Civil Jurisdiction (s. 34) ;
Tithes (s, 35); Clergy Reserves and Rectories (ss. 41 and 42) ; and Tenure of
Lands in Free and Common Socage (s.43). And it provided that, in each case,
) be by an “ Act of the Legislative Council and Assembly of
the Province, assented to by His Majesty, his heirs or successors.”

The Union Act of 1840 (3and 4 Vic. c. 35) repealed only so much of the Act of
1791 as related to the Legislative Council and Assembly, and the making of laws
by'the Provinces; uniteq them into one Province ; and provided that within the
united Province “ Her Majesty shall have power byand with the advice and consent
of the Legislative Council and Assembly to make laws for the peace, welfare,
and good government of the Province of Canada.” The Act describes the new
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legislative authority as * the Legislature of the Province of Canada,” and uses
the term, ““ Act of the Legislature of the Province of Canada." (ss. 23, 24,
28, etc.), which, by s. 61, is defined to mean ““ An Act of Her Majesty, her heirs

or successors, enacted by Her Majesty, or by the Governor, on behalf of Her
Majesty, with the advice and cons

ent of the Legislative Council and Assembly of
the Province of Canada.”

It will be seen that the two Imperial Acts above cited expressly made the
Crown a constituent part of the former Provincial Legislatures.

Such were the constitutional Provisions respecting the legislative prerogative
of the Crown, in what is now Ontario, when the B.N.A. Act was passed. By
that Act two legislative bodies were established, one the Parliament of Canada,
““ consisting of the Queen, an Upper House styled the Senate, and the Hf)use of
Commons;” the other, the Provincial Legislatures, which, in Ontario, was

the Lieutenant-Governor and the Legislative Assembly.
s short description of the legislative authority of the |
ned judges have contended in obiter dicta that the Crown i
s 1o constituent part of the Provincia] Legislature.

There are three answers to this contention : (1) The common law of t.he =
prerogative of the Crown in legislation; (2) The prior Imperial legislation which &
distinctly affirmed and made that prerogative of the Crown essential in Provinci.al
legislation ; (3) The express continuation of that prerogative in provincial legis-
lation by the B.N.A. Act. We have already amplified the propositions referred
to in first and second of these answers, and shall now proceed to consider the
third.

The B.N.A. Act b

in force in the provin
this Act,

Union

And it has been from thi
Province that some lear

Yy S. 129 continued the Imperial and Provincial laws then 4
ces in these words :

all laws in force in Canada, Nova

Scotia and New Brunswick, at the |
shall continue in On

tario, Quebec, Nova Scotia and New 9
Brunswick respectively as if the Union had not been made ; subject nevertheless -
(except with respect to such as are enacted by, or exist under, Acts of the Parlia- =
ment of Great ‘ Britain, or of the Parliament of the United Kingdom of ; :

Great Britain and Ireland) to be repealed, abolished, or altered by the 1
Parliament of Canada, or by 'the Legislature of the respective province, according 3%
to the authority of the Parliament or of that Legislature under this Act.” =
It will be noticed that the only repeal of the then existing laws is contained in
the words, « Except as otherwise provided by this Act;” sothat where the B.N.A. -

Act did not “ otherwise provide,” the prior Imperial and Provincial laws were 3
continued and retained their legislative power. There is nothing in the B.N.A. 1
Act taking away the prerogative of the Crown, or its power of legislation, as given

by the prior Imperial Acts over the territory or the classes of subjects assigned 4§
to the provinces. On the contra

Iy it must be conceded that the legal effect of the
129th section is to re-enact in the new Provinces of Ontario and Quebec so ]
much of the provisions of the Union Act of 1840, as made and recognized the §
Crown a constituent part of the legislative power of old Canada. And turning
to the Provincial Acts enacted under these Imperial Acts one, C.S.C. c. 5, was d

‘““ Except as otherwise provided by 4
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““in force in Canada” and was likewise made applicable to Ontario anq Que-
bec, and which enacted that the following words, indicating the authorlty by
which Provincial Statutes were passed, should continue to be used : * Her Majesty

by and with the advice and consent” of the other legislative bodies, enacts,
etc.

We have alre:;.dy shown t.hat it is one of the prerogatives of the Crown to enact

all laws by and with the advice and consent of the other legislative bodies,
especially the laws which may be classed as regal or supreme, such as relate to
the Property and civil rights of the subjects of the Crown; the estabhshment. of
superior courts of civil and criminal jurisdiction ; the right of eminent domain ;
the establishment of local or municipal authorities with powers of ta)fation ; and
to the general executive government of the province. And.this legislative preroga-
tive of the Crown, as well as those which are classed as executive prerogatives,
it is well known cannot be taken from the Crown unless by express words, or by
terms which make the inference irresistible. In giving judgment on the Quebec
Election Act'in Theberge v. Landry (supra) the Lord Chancellor, referring to the
contention that the Act did not take away any prerogative right of the Cr own.
because the Crown and the prerogative of the Crown were not specially or particu-
larly mentioned in the Act, said: ¢ Their lordships wish to state distinctly that
they do not desire to imply any doubt whatever as to the general principle that
the prerogative of the Crown cannot be taken away except by express words; and
they would be prepared to hold, as often as has been held before, that in any case
where the prerogative of the Crown has existed precise words must be shown to take
away that prerogative. " .

Notonly did the Privy Councilin that caseaffirm that the Crown wasa constituent
part of the Provincial Legislature, but in Hodge v. Reg. 9 App. Cas. 117, the
same judicial body thus described the jurisdiction and powers of the Legislature
of Ontario :

“When the British North America Act enacted that there should be a legis-
lature for Ontario, and that its Legislative Assembly should have. exc]us.ive
authority to make laws for the province, and for provincial purposes in relation
to the matters enumerated in s. g2, it conferred powers, not in any sense to be
exercised by delegation from, or as agents of, the Imperial Parliament, but authc?r-
ity as Plenary and ag ample, within the limits prescribed by s. 92, as the Imperial
Parliament in the Plentitude of its power possessed and could bestow. Within
these limits of subjects and area the Local Legislature is supreme and has the
same authority ag the Imperial Parliament, or the Parliament of the Dominion
would have had under like circumstances.” .

It may be noticed that the constitution of the Legislatures of Nova Scotia and
New Brunswick was continyed by the B.N.A. Act as it existed at the Union;
and no one has contended that prior to Confederation the Crown- formed no
constituent part of thejr Legislatures. There was, therefore, in the prior Provin-
cial Constitutions of the separate provinces, a recognition of the legislative
function of the Crown, and it may have been considered appropriate when estab-
lishing a new legislative body for the collective provinces as a united Dominion,to
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name the Crown as a constituent
called into existence as the Parliam
By s. 9o of the B.N.A. Act, s. 561

part of the new legislative authority then
ent of the Dominion of Canada.
s altered and made applicable to the provinces,
“Where the Lieutenant-Governor assents to a Bill in

me, he shall by the first convenient opportunity send
an authentic copy of the Act to the Governor-General; and if the Governor-
General-in-Council within one year after the receipt thereof by the Governor-
General thinks fit to disall

ow the Act, such disallowance (with a certificate of the
Governor-General of the

day on which the Act was received by him) being signi-
fied by the Lieutenant-Gov

ernor, by speech or message [to each of the Houses
of the Parliament], or by proclamation, shall annul the Act from and after the
day of such signification.”

This suggests the question : If the Lieutenant-Governor is a constituent part
of the Provincial Legislature why should he assent to a bill ““in the Governor-
General’s name,” for in no part of the B.N.A. Act is the Governor-General made
a constituent part of a Provincial Legislature ? This reference to the Goverr}or-
General must obviously be read by the interpretation which the B.N.A. Act gives
ins. 10: “The provisions of this Act referring to the Governor-General extend
and apply to the Governor-Genera] for the time being of Canada, or other the
Chief Executive Officer or Administrator for the time being, carrying on the
nada on behalf and iy the name of the Queen, by whatever title he

the Governor-General’s na

Reading these two sections together it would appear that when the Lieu-
tenant-Governor assents to a RBill he does so in the name of the Governor-
General as « carrying on the Government of Canada on behalf and in the name
of the Queen.” The Governor-Genera| by the Confederation Act has only dele-

gated or representative functions in legislation ; so that it must follow that the
Lieutenant-Governor’s ass

ent to provincial legislation must, therefore, be “in

the name of the Queen; ” and that the legislative prerogative of the Crown
in the Provincial Legislatures has not been abrogated by the B.N.A. Act.

Since the above was written we Jearn that a late judgment of the Supreme

Court has affirmed by a majority of Judges that the Crown forms a part of the

executive government of the Provinces ; but as we have not yet seen the text of
the judgment delivered, we a

advanced as

Our argument may be closed by an extract from a recognized- text book on
Congtitutional Law : * No Acts of Colonial Legislatures have force until they 4%
vernor in the Queen’s name, or the Royal |
r consideration:” Cox’s British Common-
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COMMENTS ON CURRENT ENGLISH DECISIONS.

The Law Reports for December comprise 23 Q.B.D., pp. 489-632; 14 p.D.,
PP. 175-9; 42 Chy.D., pp. 321-696; and 14 App. Cas., pp. 337-664.

M”NICIPAL CORPORATION —CONTRACT OF, HOW FAR BINDING ON— APPLICATION OF RATES-—IMPOSITION
OF RATES—ULTRA VIRES.

_ In The Attorney-General v. Newcastle, 23 Q.B.D., 492, several important prin-
ciples of law relating to municipal corporations are laid down by the Court of
Appeal (Lord Esher, M.R., and Lindley and Bowen, L.J]J.) In the first plaC.e
We_may deduce from this case, fhat the power of a municipality to levy rates 1s
strictly limited by the terms of the statute by which that power is conferred ;
and that where rates are authorized to be levied for a specified purpose, they
cannot legally be applied to any other purpose ; that where the surplus rates are
authorized to be expended in a particular way, rates may not legally be levied for
_the Purpose of creating a surplus; that when a municipal corporation has entered
Into a contract absolutely and unconditionally to pay a sum of money, it must
Nevertheless be treated as binding on the corporation only so far asit can legally
bind itself to pay, and no further; that payments which are authorized by
Statute to be made out of one fund, cannot by the unconditional contract of the
Ccorporation be made payable out of any other, even though judgment be
recovered against the corporation on such a contract ; that a municipal corpora-
tion may be restrained by injunction from applying the rates levied to other pur-
poses than those to which by statute they are authorized to be applied.

NEGLIGENCE~MasTER AND SERVANT—-COMMON EMPLOYMENT-—CONTRACTOR AND SUB-CONTRACTOR.

Fohnson v. Lindsay, 23 Q.B.D., 508, is one of the few cases in which the spec-
tacle is presented of a division of opinion among the learned Judges of the Court
of Appeal. The action was brought to recover damages for the negligence of
the defendant’s servant under the following circumstances: Higgs & Hill, b}f
Wh'OITl the plaintiff was employed as a workman, contracted for the \'Nl'lole work
of 'Mmproving and altering certain dwelling houses, under the SupeI:VlSl(?n of an
:Ch‘te?t-' A certain portion of this work was of a special and deﬁm.te kind, Vll_;;

¢ laying of 2 fire-proof roofing, and was to be done under a specna} clause 1
the contract by a person to be selected by the architect. Higgs & Hill were to
pay t.he Person so employed, and were to allow the use of their scaffolding and tlo(
p{ovlde any’ needful attendants for the carrying out of the work, and to wor
with him as might be necessary for the due despatch of the work; and the
Work was to be carried out in accordance with a specification to be forwarded by
the architect to Higgs & Hill. The architect secured the defendants to‘do the
rOoﬁng,.and it was in consequence of the negligence of a servant of theirs that
(tjhe Plaintiff was injured. Cotton and Lopes, L.]]., were of opinion that the
: }*:ef?rndants were sub-contractors of Higgs & Hill, and that, thgrefore, tl';fy :;1‘::
oy Workmen must be taken to have been in the employ of Higgs & Hill; d

€ man who caysed the injury was, therefore, under a common master, an
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engaged in a common employment, and, therefore, the action cguld not be~ mau:,:
tained.” But Fry, L.J., considered that the defendants were mdependen? coh 3
tractors; but even if they were sub-contractors their workmen were not in the 3
service of Higgs & Hill, and that the man who caused the injury was not under

a common master with the plaintiff, although they were engageq in a common
employment, and, therefore, in his opinion, the defendants were liable.

PRACTICE—SERVICE oF WRIT-—FORE
8 (ONT. RULES 267, 268),

In Haggin v. Comptoir D’Escompte de Paris,
Appeal (Cotton, Fry, and Lopes,

R., 7 Q.B., 293, that a foreign ¢
liable to be sued in an English
mons in the same manner as an E

IGN CORPORATION CARRYING ON BUSINESS IN ENGLAND—ORD. 9, R.

23 Q.B.D., 519, the Court of
L.]JJ.) held, following Newby v. V.'cm Oppen, L 1
orporation carrying on business in E.ngland is
Court, and may be served with a writ of sum- ¢

nglish corporation aggregate ; and that service
of the writ on the head officer at the place of business in England of a foreign 1
corporation was good service on corporation under Ord. g, r. 8 (See Ont.
Rules 267, 268.)

< _— .9,R.6
PRACTICE—SERvICE OF WRIT—FOREIGN PARTNERSHIP CARRYING ON BUSINESS IN ENGLAND—ORD 9,

On the authority of the last

case an attempt was made in Russell v. Cambefort,
23 Q.B.D,, 526, to induce the C

ourt of Appeal to uphold the service of- a writ. of E
summons made on the manager of the business of a foreign partnership carried
onin England, as good service on the firm ; but this the Court of Appeal (Cotton,
Fry and Lopes, L.JJ.) declined to do. The Court distinguished the two cases

on the ground that while a foreign corporation may be said toreside in a country 4
where it carries on business,

the members of a private partnership cannot be | |
considered as resident in the country simply because they carry on business in |
it. The decision in O’Neil v. Clason, 46 L.J.Q.B,, 191, was overruled, a,nd. the_ ]
decision of Field and Cave, JJ., refusing to set aside the service of a writ so 1
made, was reversed,

N
MUNIC“’AL 0FFICER—~—ACCEPTANCE OF FEE OR REWARD UNDER COLOUR OF OFFICE—ALLOWANCE 1
ADDITION TO SALARY. .

Edwards v, Salmon, 23 Q.B.D., 531, was' an action to recover a penalty on the
ground that the defendant, being

a municipal officer, had contravened a statute
by accepting under colour of his office a fee or reward in addition to his salary.
The facts were that the council of borough, being also the local sanitary auth-
ority under the Public Health Act, appointed the defendant, a solicitor and the
town clerk of the borough, to be clerk to the sanitary authority; and by a reso-
lution of the council the defendant’g salary was fixed at a certain sum, “ to in- 4
clude all legal charges except for contentious business matters, travelling expenses 3
and payments out of pocket.” Subsequently the council, as local sanitary auth- §
ority, promoted 3 sewage scheme, which had not been contemplated when the
defendant’s salary was fixed, and in connection with this scheme the defendant 2
did work, par tly in respect of Contentious and partly in respect of non-conten-
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tious business.

ncil passed a
On the completion of the sewage work}?i:hsferigzes in connec-
resolution that the defendant be Iﬁaid a sum_of mod“e‘:‘:llf;):h was the payment lmc;
tion with the scheme, which was duly paid, ar? L.C.. Lord Esher, M'R" an
Peached. The Coyrt of Appeal (Lord Halsburyl,3 .di;missmg the action.
Lindley, L.J.) affirmed the judgment of POHO‘?k» "

BiLL of SALE

. PROPERTY.
CHATTELS__DEsCRIPTlON——AFTER ACQUIRED
Perhaps the only

.B.D. 566,
poihts of interest here, in (.Yar.pmte? Zh ﬁ :Z;zs’ ii3aQbill of §ale.
are those relating to the sufficiency of the description ;)he bill of sale in questloni
The chattels were described in a schedule annexed to to the grantor, “and al
as “twenty-one milch cows” on a farm belO.ngmgl; longing to” the grantor.
goods, chattels, and effects in or upon the premlses(’i Zveral of the cows referred1
After the execution of the bill of sale the grantor SOL lsd by the Court of Appea
to in the bil] of sale, and bought others. IF vas e of Charles, J., that there

ry and Lopes L.J].) affirming e or acauired property, the

covenant express, or implied, affecting ather n to the farm after.the

id not extend to any of the stock brought (I),opes, L.J., dissenting,

date of the bill of sale ; ang fpqies (reversing Charles an)t sufficiently specific to
that the description <« twenty-one milch cows w;th
satisfy the requirements of the Bills of Sales Act, 1878.

C(\NSPIRACY*C()MBINA

Ex ERS T EIGHT—E E o -
T OF SHIpP OWNE O KEEP UP FR T NGROSSING PARTICULAR TRADE
..\CLUDIN(, RIV

AL TRADERS FROM CoMBINATION. 8 is an appeal from the
The Mogul Steamship Co, v, McGregor, 23 Q.B;Eée‘zlg d’ntc Vol. 25, p. I0. thI;
decision of Lord Coleridge, C.J., 21 Q.B.D. 544, to recover damaggs on A
may be femembered that the action was brought to ed in the China trade,
t the defendants who were ship owners, engag oly of the trade, from
had combined together with a view of keeping up a modnzl;ippers in- China wh(;
a Certain Chinege port, and offered to merCha{]ts anthe defendants a rebate o
sy pped their goods o pusively in vessels belonging to ffered to furnish steamers,
5% on all freights paiqd by them, and the defendants ?ﬁch should come in to the
when fecessary, to underbiq any competing vessels, w

.d from
excluded fi

. . ers, were

POrt in questiop, The plaintiffs, who were rival ship owners,

4Ssociation

ffered
. Qs to have su 4
and in consequence of such exclusion clalﬂliei(:missed the action,
damage, I’_.ord Coleridge, C.J]., not without some doubt,

and Ahis decision h

and Fry,
. Appeal (Bo_we.n '
by the Court of n, having
;épir;g ;.‘,helii:de ir{f‘ t’heir own hands, a[?dhnl(jft)rl;l Coleridge, C.]J.,
© the plaintiffs, was not unlawful. Wit redict what will be
rd Eshey dissenting, it would be unsafe to p
e of the action in the House of Lords.

CoNFLICT OF LAws [,
RY Law op THE

Inye Missour;
of Contractg

L.JJ.; Lorq Eshe
been formeq for k
malice or l-wil] ¢
doubting, ang Lo
the ultimate issu

1D

CONTRACT VO

—CLAUSE IN

'ION OF PARTIES F THE FLAG.

TUS—INTENTION —LAw O

1::’(‘)0::::‘1 c::Tr}:{A; CONTRACT—SHIP—BILL OF LADING 1 point in the
. nove

Steamship Co., 42 Chy.D. 321, a somewhat

*y
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the United States, at Boston,
carry cattle from Boston to E
a clause that the company sh
or crew of the ship. Such a
chusetts, as being against pub
the negligence of the master
pany for the loss. The quest
which was void, according

relied on in an English cour
could; and the Court of

L.J].) affirmed his decision
ing the contract, it being a
in a British ship,
sumed that the p

ould not be liable for the negligence of the master
clause is invalid according to the law of Massa~
lic policy. The cattle were lost in consequence of
and crew, and the shipper claimed against the com-
ion therefore was whether the clause in the contract,
to the law of Massachusetts, could nevertheless be §
t as a defence to the action. Chitty, J., held that it -
Appeal (Lord Halsbury, L.C., and Cotton and Fry_, ;

» on the ground that from the circumstances surround-
contract with an English Company, to carry goods
and the bills of lading being in English form, it must be pre-
arties intended to be bound by the English law. .

CoMPANY—WINDING UP—ARREARS OF RENT CHARGE—LAND IN POSSESSION OF LIQUIDATORS.

In re Blackburn Benefit Building Society, 42 Chy.D. 343, is an appeal from a
decision of the Vice-Chancellor of Lancaster, disallowing a claim for arrears o
rent charge, preferred against a company in course of being wound up. At the
time of the winding-up order, the company was in possession of land as mortgagees, ]
the land being subject to a rent charge created by deed. The liquidators for }
some time paid the rent charge, but finding the annual value of the proper?y
Was not equal to the rent charge, they obtained from the court leave to get rld. E |
of the property, and thereupon gave notice to the tenant in occupation of the 3
land, and to the owner of the rent charge, that they repudiated the land. The 3
owner of the rent charge claimed the right to prove in the winding up, for arrears
which had accrued since the repudiation. But the Court of Appeal (Lord Esher
M.R., and Cotton and Fry, L.J].) held that the liability of the company for the
rent charge arose not out of contract, but out of privity of estate, and that upom

repudiation of the estate by the liquidators the liability ceased ; and they there-
fore affirmed the decision of the Vice.Chancellor.

TR’JSTEE—INVESTMENT OF TRUST MON

BY—NEGLIGENCE—LIABILITY oF TRUSTEE FOR IMPROPER
INVESTMBNT-APPEAL—-SERVICE o

N THIRD PARTY.
In ve Solmon Priest v. Uppleby, 42 Chy.D. 351, the Court of Appeal (Lot‘fi
Esher, M.R., and Cotton and Fry, L.]J]J.) determined that where a trustee negli
gently invests the trust moneys in a security authorized by a trust, but of
insufficient value, upon the appointment of new trustees in his place, the new
trustees are entitled to realise the security without notice to the trustee wh_o
made the investment, and that the latter is liable for the deficigacy. On this
point overruling Kekewich, J., who was of opinion that in such a case the truste
who made the investment is entitled to the option of taking the security, and
' that it having been realized without notice to him he was relieved from liability.
{ In the appeal a question of practice arose. The defendant took the preliminary
objection that the plaintiff had not served third parties from whom the defendan

: ‘
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claimed indemnity with notice of the appeal. The majority _of Court.of CIApra:
(Lord Esher, M.R., and Fry, L..].) held that the plaintiff was not obliged to :
this, but that it was the duty of the defendant to apply to the court for -leave dO
serve the third parties with notice ; from this, howeve'r, Cotton, L.J., dlssenteh ,
being of the opinion that as the third parties had obtained leave to appear at the
trial, the Plaintiff should have notified them of the appeal.

> . SE P, ED AS A WITNESS—RIGHT To CROSS-EXAMINE.
Pract ICE—ADVERSE PARTY CALL

In Price v. Manning, 42 Chy.D. 372, a party to the action calleq his opponent
as a witness, and then on re-examination proposed to cross-examine him as an
hostile witness, this Kay, J., refused to allow ; and on appeal, Cottf)n, Fry, an.d
Lopes, L.JJ., held that it was in the discretion of the judge at the t‘rlal to permit
it or not, according as it should appear to him‘, whgther or not the witness showed
himself so hostile as to justify his cross-examination.

VENDOR aAND PURCHASER—CONDITIONS
WITH REQUISITIONS,

In re Starr Bowkett Building Society and Sibun, 42 Chy.D. 375, was an appli-
cation under the Vendor and Purchaser’s Act, in which the question was as'to the
right of the vendors to rescind the contract. The land bad.been sold Subj‘e(.:t. to
a condition that if the purchaser should “ make any ob]ectu_)n' to, or requisition
on, the title” which the vendors should be ‘“unable or unwilling to remove or
comply with,” the vendors might, by notice in writing, cancel the contract.
Requisitions were sent in, and thereupon the vendors, who were trgstees- passed
a resolution that as some of the requisitions could not be comylled with, gnd
others would cause great trouble and expense, notice should be given to rescind
the contract, ang notice was given accordingly, Chitty, J., held that the vendors
were not bound to state their reasons for rescinding, and though the word

“unwilling ought to be interpreted ¢ reasonably unwilling,” yet on a
statement by the ve

of any evidence of
vendors were acting

OF SALE—RIGHT TO RESCIND—UNWILLINGNESS To COMPLY

general
ndors that the rescision was bona fide, and in the absence

aprice or mala fides, the Court ought not to infer that the

unreasonably, the vendors were justified therefore in res-

cinding, and the contract had been annulled ; and this decision was affirmed by
. the Court of Appeal (

Cotton, Fry, and Lopes, L.JJ.)

INIUNCTION—PAST INFR
Proctor v, Bailey,
injunction is not to

INGEMENT OF l’ATENT~INTENTION TO INFRINGE.

ieving that an infringement is contemplated. In this
machines in the defendant’s premises, in August, 1882,
isfactorily. They were used until
sfied with them, took them down,
nis to take them away, and never
them til] January, 1885. In March,
case), who had obtained judgment

April, 1883, when the defendant, being dissati
and laid them in hjg yard, and called on Ben
used them again. Bennis did not remove
1887, Proctor (the plaintiff in the present
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against Bennis, that the latter’s machines were an infringement of Proctor’s
patent, claimed royélties from the defendant, and the defendant replied tha.t he
could satisfy himself by calling at his mill that the defendant was using neither
the plaintiff’s nor Bennis’ machines. Further correspondence took place,.the
defendant denying all liability, and alleging that he had not bought the machines
from Bennis, who had set them up on trial, and as they did not work well had. to
take them down, and that the defendant was not using and did not intend using
any machine infringing the plaintiff's patent. In January, 1888, the plaintiff
brought his action, claiming an injunction, and claiming damages. The defend'ant
defence denied infringement, and stated that if he ever had used machlpes
infringing the patent he had long since, as the plaintiff knew, discontinued doing
50, and did not threaten or intend to use

The Vice-Chancellor on these facts granted an injunction and an inquiry as to
damages, but on appeal the Court of Appeal (Cotton, Fry and Lopes, L.J].)
were of opinion that though the defendant had infringed it was not to be inferred 4
from the circumstances that the defendant had any intention to infringe the i

patent again, and therefore the injunction ought not to have been granted, and, @
as the County Palatine Court had only the old jurisdiction of the Court of

Chancery, damages could not be given ; but the defendant was refused his costs
except of the appeal, on the g

round that he had not before action given full
information.

any apparatus infringing the patent.

.

CoMpaNy—WINDING UP—DEBENTURE HOLDERS —RECEIVER APPOINTED BY DEBENTURE HOLDERS—
DISCRETION oF COURT.

In ve Pound, 42 Chy.D. 402,
of being wound up,
a receiver to mana

the debenture holders of a company in process
under the powers contained in their debenture deed, appointed k|
ge and dispose of the undertaking and property of the company, 4
and applied to the Court for an order empow
of the property of the company, notwithstanding the appointment of a liquidator %
in the winding up proceedings. Kay, J., refused the application, but the Court ;
of Appeal (Cotton, Fry and Lopes, L.J].) were of opinion that the Court oughf 4
not to interfere with the right of the debenture holders to a receiver under their 3

deed, and gave leave to the receiver appointed by them to take possession, but &
without prejudice to any question as to the powers of the receiver, other than &
the power to take possession and sell the property.

ering the receiver to take possession |

SoLiciToR AND CLIENT—COSTS—TAXATION BETWEEN SOLICITOR AND CLIENT—LIEN.
Curwen v. Milburn, 42 Chy.
solicitor to recover possession

D. 424, was an action by a client against his §
lien for costs.

of documents on which the solicitor claimed 3 ,
Prior to action the plaintiff's solicitors wrote to the defendant§

saying “ our client only requires you to deliver particulars of any unsettled bill of &
costs you may have against him.”

After action brought an order was made forl‘ ‘
the delivery of bills, and a reference for taxation was directed. Liberty was 4
given to the plaintiff to Pay £350 into Court, and upon doing so his documents
were to be given up. On the taxation the taxing officer struck off certain itemsi@
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. d to their
- ‘ hat having regar ion to
(without considering their propriety) on the gro'l;ntcio;s. On an ?pphcslticitofs
dates they were barred by the Statute of Limita of the plaintiff's s e
review the taxation, North, J., held that the lettlfr case out of the statu éourt
amounted tog sufficient acknowledgment to take t et . and on appeal th;ect '
therefore the items ought not to have beefl struck Ouf’opinion that the Of y o
of Appeal, without considering that question, were foosts for which the defen

the order for taxation was to ascertain the amount of

; was wrong.
~had a lien, and in that view also the taxing officer

IT. .
COMPANy——PROSPECTUS*FR‘UD_—DECE l to Pﬂek V. Deﬂ.}’, or
: imilar
Glasiey v, Rolls, 42 Chy.D. 436, was an action sim
Peek v, Gurney, ;

es against a
I which the plaintiffs claimed to reCOVeI(')n?;;:a}',g, by reason of
»  ch ts in the prospectus ofac defendant was the
eged_ mlsstatemeIL ome shareholders. The limited company,
were. mduced. toﬁ ecwhir:h was converted into a described him as
tnei n 2 tra;l migth r:ils knowledge and concurrerzc.i in the board until
liiiois Il:vsxftu jvit‘;; a note stating that he would nl(;tcjad. The prospectus
of the’business to the company had been i:omnp the capital emplp yed
he profits Previously realized had been Zé:,t include the busmeis
This would be trye if capital employed di es thereon, but was gro.stS ly
Premises, or only included their value less the fnortgagtaken as part of the CaPlF al.
untrue if the whole value of the business premises walSHt of Appeal (Cotton, Fry
Kekewich, J., held the defendant liable, but the Co

i king
. dishpnesty in ma
and Lopes, L.JJ) thought there was not evidence of any dis
the represe

director for all
which they

Principal par
and the prog
Managing d;
the transfer
stated that ¢
n it,

ision
. under the dec
Ntation, and that therefore although it were undtsrutel’le action would not
in Peck v, Gurney, ,14 App. Cas. 337, in the House of Lords,

lie.

Patent_E

s OWN
. UE IN HI

HT TO S

SEE'S RIG

IXCLUs ENSE FOR LIMITED TIME AND AREA—LICEN
“XCLUSIVE | 1ckng )

NAME‘

In Heap v, Hartley,
Lopes, L.JJ.) helq
exclusive licensee fo
to sue jp his owp n

Fry and
t of Appeal (Cotton, t an
42 Chy.D. 421, tvhiief:g;::ncellor of I.,anc.as:)rt, g:litled
on a%pp.eal fl.‘0m ; (; area of a patented artldetls restrain the
me llmi;‘;i()iu:lrf:;;’;g the patentee, in fotrfcxi: l;)at(:ented articles
user by 5 defendanzn\:t}‘:n the Ijicensed district .Of a:;yw(;s merely a permISSIOZ
bought by him outside of the district, because the hcem;l was not equivalent to
to do lanully What woylq otherwise be unlawful, an
grant,

GMENT,
PracTicg STAYING EXECUTION UNDER JUD

ticed for the
d only be no i cation
: o Chy.D. 473, nee ! applicatio
Uom'ztzes 113 ankj 4}:‘:avin}g laid it down the.rem tg?::le?y pffter the
1:):;::-11: 'u(?gr,ne.x,lt, unless it is made lmfg:;vit showing the
pronounged, must be support'ed by an a
€S on which the applicant relies.

Tuck v, Southery,
point of Practice it ¢
to stay €Xecution
judgment has beep
Special circumstanc
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Proceedings of Law Societies.
HAMILTON LAw ASSOCIATION. (
The Trustees beg to present their tenth annual report, being for the year |
1889.

The number of members at the date of the last report was 69, four new |
members have been added, na

mely : John G. Gauld, Stuart Livingstone, E. H. &
Ambrose, and W, S. McBrayne, and the present membership is 7o.
The annual fees to the amount of $325 have been paid. F
The number of volumes in the Library is about 2171, of which, 200 were ' §
* added during the yvear. The following periodicals are received, namely:
The Law Times (English)
The “Times” Law Reports.
The Solicitors’ Journal.
The Albany Law Journal.
THE CANADA Law JoURNAL.
The Canadian Law Times.

report is submitted herewith,
penditure,

The Treasurer’s giving a detailed statement |
of the receipts and ex and of the assets and liabilities of the Associa- @
tion, and the same is also in the form required by the Law Society. |

The Trustees have much pleasure in announcing that they have completed -
the English Reports, by the purchase of the Admiralty and Ecclesiastical
Reports and the addition of some other needed volumes ; these are now on the 2
shelves, and your Association has 3 Library second only to that at Osgoode &
Hall, and will hereafter be able to devote more funds to the purchase of Text ]
Books from time to time, and of such other books as may seem useful, -

The report of the Inspector of County Libraries was most favourable, so far &

and appears to be working f
of the results which will be

and other Legislation may be expected in
ttention of the Profession might be bene-
as are from time to time brought before ;
Parliament in which they are more particularly interested, we have no doubt, =
that if the Associations throughout ¢ )

nd the 3
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Committee of LLaw Associations that application to strike out a Jury Notice
shall be determined before the action is entered for trial. e o

The complete fusion of Law and Equity is hampered by the distribution o
business in Court and Chambers, and the continued existence Of separate
sittings at Osgoode Hall, for the transaction of the matters belpllglng t? the
several divisions; greater unity of practice would be attained., if all. b.u‘sme'SS
could be disposed of by any Judge without reference to the particular division in
which the action is brought.

The Devolution of Estates Act has a much wider scope than was at first
supposed, and it is suggested that authority should be conferred on the proper
officers in the outer counties, to act in these matters without the interventxon. of
the Official Guardian and so as to dispense with the necessity of any application
to the Court at Toronto, in what is at most an administration proceeding. Your
Trustees consider these matters of vital importance to the Profession, and WOI_‘Id
suggest the desirability of legislation to carry them into effect. No doubt, with

the co-operation of the Associations throughout the country, much might be
-effected.

EDWARD MaRrTIN, E. E. KITTSON,

President. Secretary.
Hamilton, 2nd January, 189o.

— I

Reviews and Notices of Books,

The History of Canada. By WiLLiam KINGSFoRD, LL. D. Vol.III. With Maps.
Toronto: Rowsell & Hutchison. London: Trubner & Co., 1889

We have been favored with copy of the work, of which the titlg forms tl}i
heading of this article, and though our journal is not a literary review, nor & "
Wwork in question a legal essay or report, it is one so deeply interesting to i:s
‘Canadians, and to lawyers certainly not less than others, as a record of even :
Wwhich have made Canada what it is, that we feel bound to call the' attention 00
our readers to it, and to give such brief account of it as we did of the tw
volumes which preceded it. brin

'€ were at first rather disappointed to find that this volume‘does not fi‘o sgt
the hlstory down to the conquest ; but Mr. Kingsford in his brief fmd moce f
pr?fa(.:e’ explains that he not only found it impossible to fulfil his mtentlor;);)c
br}nglng it down to that period, but also, that although the capturt.a of Qued
might be virtually considered the termination of French rule in Canada,
yet the events between that capture and the final cession of the coun.try, un er
the treaty of Paris, ip February, 1763, formed so important a part of its hxstor)i
that his work could not have been considered complete unless it included ther_n ;
and that an account of these events and those prior to the conquest and not in-
clgded in the pPresent volume, would of themselves fill a fourth, on whlch het 1::
OW occupied, and which he hopes to publish in September, 18go. Among
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with Murray’s defeat in May, _'
trealin September, 1760, followed in 1763 by thﬁ: treaty

of Paris, while among the subjects indispensable to the completion of his work
and included with others in the present volume, are the history of Hudson Bay

cession under the treaty of Utrecht, including the creation of the Province of @
Nova Scotia, and the founda

tion of the city of Halifax ; the capture anc? subse- |
quent restoration of Louisburg; the capture of Port Royal (now Apnapolls); the 2
fruitless expedition of the Duc d’ Anville ; the suffering and surprise of the.Ne“:"i ,
England troops by Coulon de Villiers in Acadia ; De la Verendrye's explorgtlons g
the character of de 1a Galissouiere ; de Celoron’s expedition up the Ohio; the«' i
founding of Ogdensburg, by Picquet ; the character and intrigues of .LeLout.Ije
the Marquis Duquesne’s expedition to the Ohio; Braddock’s expedition agalnsi_ _
Fort Duquesne, his defeat and death ; Dieskau’s expedition on the yvest side o ]
Lake Champlain ; the extraordinary ecelesiastical quarrel at Quebec in 1727; the =‘
state of Canada and Canadian society in 1755-6.
This volume contains 578 pages, divided int
into chapters. It js very handsomel
are good ;

0 5 books, each again divided‘
y and clearly printed, the type and paperg ,

cases, citation of important
verbal index to persons
one shall be given with
Its style is clear without
hold with respect to

it, and the three preceding it.
attempts at oratorical flourishes and effe
this volume,

cts; and we @

the same conviction of the author’s §

of the personages whosg
ceding volumes,
a Jesuit of the
have :

€ acts he records, which we have expressed as to the pre 3
and as an instance of his fairness, we give his character of Rasle, -
Jesuits, a body for whom Mr. Kingsford has as little love as we i

“In spite of Rasle’s persevering hostility "to New England and his neverf
ceasing attempts to embroil Englanq and France in war, for a small extent of3 .

ctly settled, he demands our sym- 4
Had he been placed in a wider ﬁeld‘ _
n exercised, and by experience and{ ‘
ed to overcome his prejudices, he. j
the side of Richelieu, Mazarin or}

nergy could have bee
d he could haye learn
embered ip history by
wers always command re
of character which impress us by their physical, rather than §
- To Rasle’s high ability he added unfaltering courage and
and it was by no means in disaccord with his character that he .
or take quarter. In hig young years he had been an earnest 3

those brilliant traits
by their moral, force
self-reliance ;

refused to give
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student of polite literature. At the Jesuit’s College he had been distinguished
by great application. He was an elegant Latin scholar throughout his life, and
he had been a missionary for many years, living with savages, he retained
these tastes. He had obtained a perfect knowledge of Abenaki, and had
attempted to give it some grammatical form. He had taught several of his people
to read and write, and he delighted to correspond in their own language with
them. He is said even to have written Indian poetry. He knew the Dutch
language to speak it ; English only imperfectly. He had a hatred of everything
English, the people, their language, their protestantism, their mode of life ; and
accordingly his manners were often offensive. There was no deceit on his part
in his enmity, it was openly expressed; and Rasle by the side of a ruffian like
Le Loutre appears a saint.”

The covert designs intended by the French to be accomplished through the
Indians, and Rasle’s intrigues for that purpose, are narrated at length.

Mr. Kingsford is English, and of course wishes to give the English view of
Some matters upon which he thinks existing histories have created erroneous
impressions, and the first two chapters of this volume are devoted to a defence
of the English claim to the discovery and right of possession of Hudson’s Bay.
He says, and appears to us to prove, that nothing can be more clear than the
English claim to the discovery of and settlement on these northern waters. The
northern part of America being discovered in 1497, by Sebastian Cabot, under a
commission from Henry VII, and Hudson having in 1610, by authority of James
I, taken possession of the bay and straits that bear his name; and he then cites
his authorities and states at length his reasons for the opinion he expresses.

Another and more important matter, since it affects England’s reputation for
Justice and humanity, is the account he gives of the deportation of the inhabi-
tants of a certain portion of Acadia, in 1755, on which the American poet,
Longfellow, has founded his pathetic and beautiful poem, Evangeline, which does
not directly reproach the English authorities with harshness or cruelty, but yet
leaves the impression that the proceeding which was aided by the New England
colonists, and cannot have been disapproved by them, had something of cruelty
and tyranny in it. In England it was looked upon as an act of painful necessity,
a duty unwillingly undertaken, and performed with as much care to prevent
Uhnecessary suffering as possible. Families were not separated, and were allowed
to carry with them all their portable effects, for which room could be found in
the vessels which carried them. They had brought the suffering upon them-
selves. For forty years, says Mr. Kingsford, the country had belonged to England,
and all its inhabitants over forty years of age had been born British subjects.
They had been repeatedly asked to take the oath of allegiance, and had refused,
sometimes with insolence, and had on every possible occasion joined the French
and Indians in their savage attacks on the English colonists and their property.
Every Acadian was a spy to give intelligence to the enemy, and their removal
was a painful but unavoidable act of self-defence. We request any doubting

reader to peruse Mr. Kingsford’s statement of the case in chapter VI, of Book
VIII.
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The time covered by this volume
administration of the several
Marquis Beauharnois,
Le Marquis de Vaudre
XV, in France, and G

It is impossible
of information and

»extends from 1726 to 1756, and embraces the ;

governors of Canada during that period, viz.—Le 1
Le Marquis de la Jouquierc, L.e Marquis Duquesne, an.d |
uil, and portions of the reigns of Louis XIV, and Louis 7

eorge I, and George II, in England. 3
in the limited space allowed us to give any idea of the amount ]
detail in the volume before us, containing as it does a very 4
ost important part of the struggle between France and England
for the possession of the northern part of America. The period embracefi has
been called the herojc age of Canada, and it was so as regards daring, hardlhoqd 1
and adventurous spirit, but it was not the age of Chivalry, or generous rivalt:y n =
arms, but that of ‘““savage unrelenting, murderous war,” between two nathns
who had been rivals from the time of the battles of Hastings, Cressy, and Agm- 2
court, adopting as allies, the Indian savage, and forced by such alliance into
permitting, if not adopting, all the abominations of Indian warfare. The book 1
before us is crowded with details of such warfare, midnight attacks on villages, ;

the murder of their inhabitants and destruction of their property,

the carrying off §
of women and children into life slavery,

and the torture of prisoners, sometimes ¥
with the consent of Christian allies, and sometimes in spite of them, The attack jj

Id, and the reprisal on Norridgewock being specimens of
¢ contest between two great Christian peoples was 2
Mr. Kingsford believes, and we are most willing to ;

, that the worst things were not done on the English side, but 38
there were Indians on both sides ‘

» and the Christian victors were sometimes'i;
forced to shut their eyes while their allies indulged in the pleasure of burning a »
few captives. This was called la petite guerre.  Up to the time when the narra-
tive closes, the fortunes of the French seem to be in the ascendant; they had 3%
destroyed Oswego, defeated Braddock, and extended their holdings on Lakes =
‘Champlain and Ontario, and the Ohio, and had gone down the Mississippi to New -
Orleans, round the English Colonies . . . their reinforcements from France-;; ,
their despotic form of government and the military character of their people 1
giving them a decided advantage over the democratic and separate governments, ;
and the mercantile and agricultur

al habitsof the English colonists; so that but. fol"; '
the coming into power of the first Pitt, and his energetic policy and action,’

they might possibly have carried into effect their cherished idea of driving the}
English into the sea,

Or at any rate of confining them to the Atlantic sea-:
board. But Pitt came to the helm of ‘state, and sent Wolfe, and roused the
latent energies of the E

nglish colonists, and it was not long before the aspect 3
affairs was changed, and Canada became an English Province.

TR e,
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Notes on Exchanges and Legal Scrap Book.

. In the recent English case of Gardner v. Bygrave, which was an a.ction.of
assault and battery brought by a pupil against his schoolmaster for caning h?m
on the hand, Mr. Justice Mathew made a joke which the Saturday Review
regards as a ‘ shining instance of how the tedium of legal proceedings may be
profitably relieved, and the principles of law aptly illustrated by a really. ready

- and witty observation.” It was admitted on all hands that assuming caning on
the hands to be a proper mode of punishment, the caning in question was a good
- and lawful one. The plaintiff's counsel, in an argument of a distinctly a
bosteriori character, contended that the lawfulness of caning on the hand de-
pended on the occupation of the boy when out of school, and that the defendax?t
ought to have inquired into the plaintiff’s employment. * If he worked with his
hands, such4a punishment might seriously interfere with his occupation. Punish-
ment might be inflicted elsewhere ""—whereupon the court asked—¢ What if his
occupation were sedentary ? ” ’ ‘
It was ultimately decided that caning on the hand, when properly done and
I a proper reason is lawful.— Hayvard Law Review.

fo

TraADE COMBINATIONS,~—The Mogul Steamship Co. v. McGregor,L.R.23 Q.B.D.,
598, embodies an act of judicial legislation far more important than most statutes.

For the Mogul case determines that X, Y, and Z, independent shipowners,
may lawfully form a combination, called a conference, to gain for themselves a
monopoly of the tea trade at Hankow, and to drive away all competition from
that port. It further decides that, for the purpose of obtaining this monopoly,
the members of the conference may agree, inter alia, (1) to grant a rebate to
persons employing exclusively the ships of the conference whilst refusing it to
any one who employs a non-conference ship, and (2) in case any non-conference
Steamer should attempt to load cargoes at Hankow, then to send as many con-
ference ships as may be needed to underbid the independent steamer, without
any regard to profit.

The decision, moreover, of the Court in favour of X, Y, and Z rests on the
~broad Principle that “ competition, however severe and egotistical, if unattended
V circumstances of dishonesty, intimidation, molestation, or [other distinct
llegalities] gives rise to no cause of action at Common Law”’ (see judgment of
Bowen, L.J., p. 620), and, -what is even more important, that any form of com-
Petition which would not be unlawful on the part of an individual does not be-
come unlawful because it is carried out by a combination of individuals acting in
concert,

The importance of the principle thus laid down admits of no denial. That
fnuch may be urged in its favour, both on grounds of law and of expediency (and -
n t‘he kind of matter with which the Mogul case deals the questions of law and
policy cannot be really kept apart), will be denied by no man who has studied
the Mmasterly judgment of Lord Justice.Bowen. -

The basis of the reasoning by which his judgment is supported is that com-

i

’
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petition is the essence of trade,
judges to attempt to decide what m
competition. That all the Cour

and that it is vain and inexpedient for thﬁ
ay be ““reasonable’ and what ‘‘unreasonable :
ts can look tois whether the particular ac.ts
complained of by 4 who suffers from the competition of X, Y, and Z, are 10 y
themselves wrongful, as, for example, fraudulent, and whether the motive W.lth 2
which the acts are done is the carrying on of trade, or the gratification Of' Splte% 1
It is not, in his opinion (and in this view Fry, L.]., coincides), the province o
the judges * to mould and stretch the law of conspiracy in order to lfeep [?ace * ;
with the calculations of political economy,” or, as we infer, with considerations
of public expediency.
It is, however, of consequence to note the considerations which may fna!“? 3
critic, whatever his own views, desire that the Mogul case, and the p.rmC‘P_les’
on which it rests, should be considered by the House of Lords. The dissenting E |
judgment of Lord Esher deserves the most careful attention. Partly ff‘ot_’n that
judgment, and partly from the judgments of the majority of the Court, it is easy §

to perceive several points which may be urged against the decision of the Courf-: ;
of Appeal.

1. It admits of the gravest doubt whether that judgment be really supported
by authority. It is difficult to reconcile with it such cases as Hilton v. Eckersley,
6 E. & B. 47, or Sir William Erle’s admittedly powerful statement of the laW;
contained in his work on the Law of Trades Unions. _ :
2. The notion that acts, e.g. of competition, which would be lawfu} if f‘loﬂe"
for the sake of defeating A as a trader, become unlawful if done from 111-“.7111 to 2
4, a notion which appears to be countenanced by Lord Justice Bowen, intro-
duces into the law a subtle, and possibly perilous, refinement. No doubt “ex-

press malice ” is already known to the law. But it is known as something which
is very troublesome to deal with,

3. Itis difficult to see why, if the judg
unreasonable when called upon to enfo
reasonableness when called
not to have been made.

4. The admission that  certain kinds of conduct not criminal in any one in-§

dividual may become criminal if done by combination among several "’ (see judg"
ment of Bowen, L.]J., p. 616),

shakes the force of a great deal of the argument in
favour of the defendants in the Mogul case. For that argument really consist!

that each of the acts done or contemplated by the defendants would
have been innocent or lawful

if done by a single person, and, it may be sug
gested, overlooks the distinction between the coincident ”’ and the * concerted "3

es can determine that an agreement

rce it, they cannot pronounce upon its
pon to say whether it be an agreement which ough . |

in showing

action of several persons. ‘
5. Itisdifficult to see on what ground the agreement should be held unenforce |
able by law, and yet not held unlawful, .
We are far from asserting that the decision is wrong. But it is of such wid
scope and such great moment that criticism seems not only legitimate bu
desirable, at a]] events unti

ntil the House of Lords has spoken.—Law Quarterl
Review. ’
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Gorrespondence.

THE FUDGMENT SUMMONS CLAUSES OF THE DIVISION
COURT ACTS.

To the Editor of THE CANapa LAw JOURNAL:

As your JOURNAL is considered by lawyers a standard authority on the con-
struction of Division Court law, and one in which I have years ago .frequently
written, please favour me with your views as to the proper cor}structlon of the
two following clauses, which are in my opinion not legally carried out by some

" judges :—

Section 186, under old Act—under Revised Statutes, sec. 244, p. 595: ‘“Any
person imprisoned under the Act who has satistied the debt or demand or any
instalment thereof payable, and the costs remaining due at the. tfme of the order of
imprisonment being made, together with the costs of obtaining the order and all
subsequent costs, shall, upon the certificate of the Clerk of the Court or by lec.wc of the
Judge of the Court in which the order of imprisonment was made, be discharged
out of custody.”

1. Now the question is, is not the payment of the instalment due, and co§ts,a
conditionprecedent to,or a necessary qualification of the power to discharge,either
under the Clerk's certificate or the Judge's order—or has either the Clerk a
right to give his certificate, or the Judge the right to discharge the prisoner of
their own motion, without the plaintiff’s knowledge or consent? 2. Isthereany
distinction between the power of the Clerk and the Judge; or can the latter of
his mere will—ipse dixit-—nolens wolens as to the plaintiff, and without his knowl-
edge, take upon himself to discharge a debtor in goal under an executed warrant
without the payments named ?

Secondly. Section 245 of the revised Acts as to the power of the Judge
Cannot apply as to the abuse clause, as it presumes the act there mentioned to

e done in open court. It says the Judge ‘ before whom the snmmons is heard
may rescind,” etc. Now as to the sec. 245, some Judges take it upon them-
selves to construe this section as giving them as it were a ““legal carte blanche "

~to do just ag they please, in or owt of Court, without any notice to the creditor
who is interested.

L. Do you think this legal carte blanche construction ™ correct, or does not
the law contemplate that the plaintiff should be present to object, or re-examine
his debtor, or is the Judge supposed to do as he pleases in the absence of the
creditor? 2. Does not the section mean that the “think fit * “rescind or alter’’
is done on the hearing of same after summons in Court, or at least on notice to
the creditor of some kind. The latter I think ought to be done in all cases, even
if not heard in Court; yet I think the meaning is a proceeding in Court.

Will you please give me and many others interested your opinion on these
two sections, and oblige.

"Toronto, Dec. 2, 188y. CHARLES DURAND.
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The questions put by our correspondent open up rather a wide field for 4

debate.
Were we to ask the opinions of
points, no two of them might possibly exactly agree.

In the Division Court a good deal of “ natural justice” must ‘necessarily ‘be ~ ‘
administered, and a judge is justified in his endeavour to deal equitably with 2
each particular case, so long as he does not override the well-known laws of the :
land, as laid down either by statute or by decisions of the higher courts. ' 3

It is well established that there is now no imprisonment for debt in this 1
Province ; and where a judgment debtor has been committed to gaol, under the 1
provisions of sec. 240 of the D.C, Act, such commitment is not (in theory at
least) for non-payment of money ordered to be paid, but for fraud, for contempt 4
in disobeying the process of the Court, or for disobedience to the order of the ]
Court when it was in his power to comply with the order.

While a Judge sitting in a crimin
of the law has no power to remit or g
the sittings of that particular court h
he has power to remit any imprisonr
has the power after the defendant h

the several Judges in the Province on these s

al court and having passed the sentence of §
Iter a sentence duly recorded, at least after ,
ave closed ; yet, while sitting in that court 2
nent ordered for contempt, and a fortiors he 3

as purged himself of such contempt. o
We do not look at the imprisonment of a judgment debtor to be something ‘&

done at the instance of or for the benefit of the particular creditor who may 3
happen to put the law in motion,

any more than a prosecution for fe'lony is-

undertaken on behalf of the Person upon or towards whom the act involvu‘lg.the 2
felony has been committed. Were it so, it is quite possible that the criminal E |
prosecution might be a bar to any civil remedy on the part of the injured person. E
When the executive is ¢ ‘

alled upon
towards a convicted criminal, it ig not

y of showing cau

e Queen, her crown and dignity.”
On the same principle it mj

ght be argued that when it is considered tha..t
the commitment of a j nt debtor under the circumstances mentioned i3 ;

cation to remit the sentence
stances of the case may be s
not of a bong Sfide character,

of imprisonment. On the other hand, the circum- | |
uch as to rajse a suspicion that the application wasfv
or that the statements upon which it was based wer
of questionable veracity, or that an order would be in some way unfair to th
creditor. In cases like these the Judge might well refuse to act without having
all parties before him. '
It is well known that in many cases of imprisonment for contempt, the per
sons committed have languyj in prison for most unreasonable periods. To’
prevent such a thing h any of our Division Courts, the power of
the Judge is limited ast of commitment, and a further enactmen
has also been passed for judgment debtors. This section is really
as much, or more $9, fo s benefit as for his debtor's, for it holds'f, Q

appening in
o the period
the benefit of
r the creditor’



: ‘ 2
January 20, 1890, Correspondence. 3

S

Out an inducement to the latter to pay the debt, while his cqntinued 1mprlsoq-
ment will in no way benefit his creditor’s pocket, though it may gratify his
feelings.

We quite agree with Mr. Durand as to the principle involved, tbat when
anything is to be done which touches the rights or standing of ‘the judgment
creditor, he should have full notice beforehand.  But he ought to be the last to
deprecate anything which imposes further costs or trouble upon him. Paymen‘t
b_y the debtor after he has been imprisoned places the creditor in tbe same posi
tion as if the order for paymen. had been promptly obeyed in the first instance ;
and certainly, if this had been done, the creditor would not have been ina
Position to ask any further order against him without a fresh summons being
taken out against him.

_ We think the section in question deprives the Judge or any one'else of the
Tight to oppose or refuse the debtor’s discharge if he has complied W‘thfhe con-
ditions necessary to it. But, while the debtor has thus a right to his discharge
where he hag complied with the order, it does not follow that the Judge has.not
the power to order his discharge at any time, if he is satisfied that his previous
order ought to be rescinded, and that without notice to the creditor. 'If the
Court is satisfied that the contempt is purged, there seems to be no necessity for
alloWing the creditor to have a ““say " in the matter. )

Next, as to sec. 243. It does scem to us that before ahy further order 1s made,
as 1s there permitted, the creditor should have some notice of the application.
We believe the practice adopted by some Judges is this: Where facts brought
to the notice of the Judge shew that it would be inequitable or unnecessarily
harsh to allow the existing' order to continue in force, he directs either that both
parties appear before him in Chambers, or he stays his first order till the next .
sitting of the Court, when all parties appear and are heard. _

Our opinion, then, briefly is this: As to sec. 244, (1) the payment therein
mentioned is a necessary condition precedent to the debtor’s discharge, and suf:h
Payment gives him an absolute right thereto; but we think, whether the dis-
charge takes place under the Clerk’s certificate or by the order of the Judge, no
Notice to the creditor is required. (2) There seems to be no distinction between
the power of the Clerk and that of the Judge. We would infer that the Clerk

as no right to give his certificate unless payment has been made to him as such
Clerk. Ifit has not been made to him, then it would appear to be necessary .tO
apply to the Judge, who would, no doubt, in the absence of the creditor, require
to be perfectly satisfied as to the debtor having complied with the order made
against him.

Next as to sec. 245. Where the Judge has made an order against the debtor
at the instance of his creditor, it would appear to be only right to give the latter
an opportunity to be heard before altering the terms of that order, except, indeed,
where the commitment is one for contempt of court only. But the hearing

of sich an application need not necessarily be at a regular sitticg of the court.
Ep. C.L.J.
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DIARY FOR JANUARY.

1. Wed....... New Year's Day.

8. Fri. ..Lord Eldon died 1838, aged 87,

4. Bat........Chief Justice Moss die at Nice, 1881,

6. Bun.......Second Sunday after Christmas.

6. Mon....... Epilpha.ny. Last day for notices for I’rima,ry
[ xams,

7. Tues......Toronto Assizes Criminal side. Christmas
Vacation ends.

8. Well..... Hamilton Assizes; London Assizes.

12. Sun.......First Sunday after Epiphany. Sir Charles
Bagot, G. G., 1842,

13. Mon...... County Court Sittings for motions begin.
Burrogate Court Sittings,

14, Tues...... Primary Exam. Court o

Appeal Bittip, ,
Toronto Assizes Civil alide.1 &8

16. Thurs.... Admisgion of Graduates and Matriculants.

. Sat........ Last day for filing papers and fees. C()unty
Court 8ittings for motions end.
19. Sun......Second Sundny after Epiphany.
21. Tues...... 1st Intermediate Examination. Lord Bacon
born 1561.

-+--2nd Intermediate Examination.

26, Sun...... Third Sunday after Epiphany. Sir w. B.

Richards died, mt. 75.

Bolicitors’ Kxamination.

-....Barristers’ Examination.
...Earl of Elgin, G. G. 1847,

| | Repbrts. B
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HIGH COURT OF JUSTICE.

(Reported for THE CANaDA LaAw JourNavL.)

RE CENTRAL Ban K. THE LIQUIT)A'I‘ORS’

CASE,
Winding Up Act--R.SC. . 129, Remuneration
of Liguidators.
Liquidators are offic.

ors of the Courts, and in deteriin-
ing their remuneration, the policy of our I

not sanctioning as high arate
as ig allowed by private
be recognized.

The Courts have fixed no hard
neration for the servic
discretion in dealing
amount involved and

Where the amount

arliaments iy,
of salary or remuneration
commercial corporations should

and fast rate of remu-
o5 of lquidators, but exercise g
with each cage according to the
the responsibility incurred,

collected in this liguidation wyg
muneration were allowed to the
‘liquidators, viz.. three ber cent. on moneys collecteq
after pressure, and where special efforts had to be made;
andoneand a quarter bercent. on debts paid at maturity

or collected without much effort on the part of the
liquidators. :

This was an application on behalf of the
liquidators to fix the amount

tion for their services in wir
of the insolvent Bank,
S. H. Blake, Q.C., for the
J. K. Kerr, Q.C
certain creditors,
MR. Hobgins, Q.C
—In disposing

of their remunera-
1ding up the affairs

Liguidat..rs,
sand £ D Armoys for

.» MASTER IN ORDINARY:
of the question ot the remunera-

tion of the liquidators of the Central Bank 1 am
without a precedent to guide me, and withotft
evidence of the commercial value of such servi-
ces as they have rendered in the responsible
work of winding up the affairs of this bank. A
responsibility, therefore, is thrown upon me
without the relief which precedent or fact might

lighten, and I have no guide but a conscientious .

sense of what is just and reasonable for the
onerous work and services of these liquidators.

Fortunately in exercising judicial supervision
over their duties I have acquired a personal
knowledge of the business capacity displayed
by them in dealing with the disastrous and
tangled financial affairs of this unfortunate bank,
so 1 am to some extent able to form a fair esti-
mate of the value of their services, and which,
in the earlier proceedings of this winding up
warranted my casting upon them a larger
responsibility than the Act prescribes in ordinary
cases. This extension of their responsibility
was in the interest of the creditors, and has
largely reduced the legal and other expenses of
the liquidation, while it has increased their per-
sonal peril and responsibility as liquidators.

The successful winding up of an insolvent
institution like this bank required as liquidators
men having the qualities of integrity and firm-
ness, as well as the qualifications of business
capacity, industry and tact, and whose honesty
of purpose and fearlessness of character would
deter the financially dishonest or careless debtor
from attempting to overreach or to evade the
payment of just'debts.

‘The liquidation in this case has been unusu-
ally rapid, and, as a consequence, beneficial to
the creditors, in that two dividends of 33Y% per
cent. have been paid out, and circulation re-
deemed, in all amounting to $957,580.10 within
eleven months of the appointment of the liqui-

indicating how far the creditors have been :uc-
cessful in securing the servicesof men possessing

qualifications similar to those I have indicated. 3

dators. These results may be referred to as .

For such services creditors must be expected,

and, I have no doubt, are willing, to pay what
is fair and reasonable.

Undoubtedly, men will always be found who
would gladly take offices or positions of trust 3

even if the salary or remuneration was but a
pittance, though their abilities or qualifications
would prevent their competing with any degree
of success with others better qualified and of a

o

R
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- nding Up Act ries or
high t. Such men would rarely bring | T%e t;':ﬂ sh:ﬁl be paid such ialzr other-
gher cost. C he office of posi- | liquida ion, by way of percentag e this

Qualifications or usefulness to the ; would | remuneration, directs; and I assum .
tion taken ; while their want Of:ﬁ?ic]::g to the | wise, as the Cl? urz)mario Trustee Act (R.;S.qu.;

s and da at the in fu
be an element of we{tk:e: were employed. means wh 110, sec. 38) has expressed o
service or duty in which ¢ ey tion of the liqui- | 1887, chap. p ;r and reasonable al]owa.n e

i i atio . : a
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per cent., but on appeal the court reduced the
rate to 3 per cent. on investments over $600,
the learned Judge adding: “This is a larger
percentage than is allowed to sheriffs, and in
the case of so large an estate as this, it is, 1
think, sufficient remuneration.”

The repealed Insolvent Act of 1875 allowed
to each assignee a percentage ranging from one
and a quarter per cent. to five per cent., and a
similiar rate has been fixed by the Ontario
Joint Stock Companies Winding Up Act (R.S.
0., 1887, chap. 183, sec. 21), asthe remuner-
ation of the one liquidator provided for by that
Act.

In the Dominion Act, under which these
proceedings are taken, Parliament has seen fit
to require the business of winding up the
affairs of an Insolvent Bank to be by three
liquidators, although I believe in many of our
banks and monetary institutions the executive
management is usually placed in the hands of
two officers, the president and generalm

anager.
This provision of the Act requiring thr.

ee chief
executive officers may, I think, be considered

more as an incidental than an absolute factor
in determining the question of their remuner-
ation.  The rules under the English Act
prescribe a separate remuneration for each
liquidator,

After a full and anxious review and consider-
ation of all matters connected with this expedi-
tious and so far successful winding up, I think
justice will be done to both liquidators
creditors by adopting two percentage rate
the basis of the remuneration:  One, the
lowest rate authorized by the Insolvent Act of
1875, viz..one and a quarter per cent., and the
other the lowest rate sanctioned by the court in
Thompson v, Ereeman, vin., three per cent,

It might be urged that under the authority
of the latter case, I would be warranted in
allowing three per cent. on all moneys collected
by the liquidators :

; but as the allowance isa
compensation for trouble,

bility, and as the statute gives the liquidators
the supervision and approval of the court in
executing many of their duties,
reasonably submut, as to the least troublesome
of their collections, to the lowest percentage
rate authorized by a statute on an analogous
subject.

and
s as

as well as responsi-

they may

The higher rate will therefore be allowed on

all muneys collected by them after pressure,

and where special efforts had to be made fo,l’l
the realization of the assets of the bank. The
lower rate will be allowed on debts and
interest paid at maturity or without much effort
and on debentures sold by the liquidators.
The liquidators will therefore recast the ac-
counts, and bring in statements showing }helf
receipts under the above heads.

The claim respecting the $203,915 taken
over from Mr. Campbell cannot be consider.ed
on this application, but may be dealt with
when adjusting their allowance with Mr.

Campbell, or on the final winding up of their
liquidation.

COUNTY OF YORK.

(Reported for THI CANADA LAW JOURNAL.)

THORNLEY 7. REILLY.

Liquor license Act R.S.0. (1887) Cap. 1 ‘94{
Sec. 125.  Notice not to deliver z'ntoxztat{ng
liguor to a person in the habit of drimking
intoxicating liguor to excess— Notice, by whom
to be grven—Time within which action must
be brought—Interpretation Act, sec. 8, sub.-
sec. 39.

The provision in the Liquor License Act R.8.0., (1887}
cap. 184, sec. 125, enabling the person aggrieved “:
require the Inspector to give the notice, required unde i
the above rection, does not confine the remedy by !’“f
sonal action to cases only in which the Inspector’s
services have been requested and in which he has acted.
The six months within which the action for damages
must be brought under the said section are to be com-

puted from the time of the sale, and not from the date
of service of notice.

[TorRoNTO, NOV. 1, 1889.
The plaintiff, a married woman, brought an
action against the defendant, a licensed hotel-
keéper in the City of Toronto, alleging that her
husband William Thornley had, as the defend-
ant well knew, the habit of drinking intoxicating
liquor to excess; th tbefore the commerncemtfnt
of the action she gave to the defendant notice
in writing, signed by her, not to deliver to her
said husband any intoxicating liquors. The
said notice was given pursuant to Section 125
of Chapter 194, of R.S.0. (1887), and was !

served upon the defendant py one Atkinsan on -
the 12th of July, 1888. The writ of summon$
was issued on the 6th March, 1889. The de-
fendant contended that the requirements of the
said section had not been complied with, and
that to entitle the plaintiff to succeed in the
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;Ztloin the notice given to the defendant must
Cits m by .the Inspector of Licenses for the
S st oronto, or that, at all events, the plain-
“which S.fl;‘equest the Inspector to give a notice,
her to, if he refuses Fo do, would possibly enable
tried bg;_we the notice herself. The case was
the “t; oge Macdougall, Co.]., with a Jury, on
rendereq -eptember, 1889, w'he.n a verdict was
asseseny in favor of the plaintiff and damages
Wheth at the. sum of $100. The question
tion :rdt})e notice required by the above sec-
al‘gum: Peen given was reserved, and after
for $loont judgment was given for the plaintiff

and costs.
Ca:\:ft]C]DO.UG[SLL’ Co. J.—In this case I have
101 o y considered the .clause in the R.8.0,,c.
IWo,m- Iﬂ::s In d}g earlier part of the section
indicateedOd"s of giving the notice requited are
Inspect . elthe.r by the. party injured or by the
Sereg thOl. 'I-‘hls. requiring the Inspector to
Act ande notice is an amendmefxt of the original
Wil}; " seems to have. been adopted, possibly
tor we e]c\lnew that a n?tlce served by the Inspec-
and r: carry with it some official authority,
vendes ceive more attention from the liquor
statu:e’ ;'md thus prevent tpe mischief that the
°pini0nalme'd at. It was quite manifestly, in my
the ben’r;:,O-t' intended asa clause‘tonarroworlimit
Widen i: cial e_ﬁ’ect of the s‘ectlon, but rather to
to dema.nd It gives the.aggneved party the right
likely : boﬁﬁcnal action, and from a quarter
hat 0 be respected .by the liquor vendor.
prescr[i)gmon of the section which follows, and
noticy de';‘ the consequence of disobeying the
$. 0, ;87‘7 ers from section go of chapter 181, R.
pefs‘:‘;:lofl 90 of the :’\ct of 18?7, gave only the
am giving the notice the right of action for
chaptgfsl, as for‘u personal wrong:: section 1265 of
¢ Drescﬁ? R.S.0. 1887, gives something more.
(0 be sern es, first, a peqal!y not exceeding $50,
in addigss vered on conviction ; and apparently,
. person ‘t(o th1§ ‘remedy, th.e same redress to
the i nf requiring the notice to be given”’—
Under g of action as for a personal wrong given
turng : statute of 1877. The whole contention
Notice t}:) gthe. words “ the person requiring the

¢ e given.”
ast c;isf)(l)_l;tended that section 125, under the
redrens 1 ;t.ed A'ct, contemplates two methods
e'nnt’ice‘ irst, if the person aggrieved gives
Notice. 1 , and there has been a breach of the
» he or she can proceed before a magis-

trate, and, upon conviction, the liquor vendor is
liable to a penalty not exceeding $50. Second,
if the person aggrieved requires the Inspector
to give the notice—and there has been a breach
of the notice—he or she can sue for damages in
an action as for a personal wrong, and recover
not less than $20 or more than $500. 1 must
say that applying the canon of construction to
this amended clause, set forth in sub-section 39
of section 8 of the Interpretation Act that
“every Act and every provision or enactment
thereof shall be deemed remedial whether its
immediate purport be to direct the doings of
anything which the Legislature deems to be for
the public good, or to prevent and punish the
doing of anything which it deems to be contrary
to the public good, and shallaccordingly receive
such fair, large and liberal construction and in~
terpretation as will best ensure the attainment
of the object of the Act,” etC. I cannot think
the contention above set forth should prevail.

Mr. Justice Byston in Northeote v. Brunker,
14 App. at p. Y72, expréssed the opinion
that that portion of this section, which gives.
a right of action for damages, is not a penal
provision.  The liability here 1s mnot im-
posed upon the defendant by way of pun-
ishment, but for the purpose of compensating
the plaintiff. It is also well put by that learned
Judge, that ‘“all statutes whether penal or not
are now, as a matter of fact, construed by the
same rules.” * Penal provisions like all others
are to be faitly construed according to the
legislative intent as expressed in the enactment,
the Courts, refusing, on the one hand, to extend
the punishment to cases which are not clearly
embraced in them, and, on the other, equally
refusing by any mere verbal nicety, forced con-
struction, or equitable construction, to exoner-
ate parties clearly within their scope.”

The provision enabling the person aggrieved
to require the Inspector to give the notice, does
not, in my opinion, confine the remedy by per-
sonal action to cases only in which the Inspec-
tor’s services are requested, and in which he
has acted. The expression, the person requir-
ing the notice to be given may in an action,”
etc.,, recover from the person notified, etc.,
means no more, in my judgment, than if the

words had been * the person giving the notice.”

It does not say ‘ the person requiring the notice

to be given by the Inspector.”
doubt that bas arisen from the amendment of

I think any
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this clause of the Liquor Act may be traced to a
Very common source of difficulty ; the practice
f’f our legislators to pitchfork an amendment
into the middle of a section of a statute, without
much regard to clearness of expression in the
language used, or its harmony or logical con-
nection with the existing language of section
sought to be altered or amended.

In this case, however, I feel reasonably clear
that the amendment made in section go of
chapter 181, R.5.0., 1887, and the language
used for that purpose, has not had the effect of
restricting the aggrieved person’s right of action
to cases only where the notice has been given
by the Inspector. Such a narrow construction
would tend, in my opinion, to defeat the object
of the Act, and is neither a fair or reasonable
meaning to be attached to the words used in
the section as it now stands in the Revised
Statutes of 1887.

I also overrule the objection that the action is
too late. The six months lipit means within

Six months from the sale, ahd not six months
from the date of service of notice.

Farly Notes of Czﬁladian Case

SUPREME COURT OF JUDICATURE
FOR ONTARIO.

—

HIGH COURT OF JUSTICE FOR
ONTARIO.

—

Queen's Bench Division.

Divl Ct.] [Oct. 8, '8q.
FRANK . THE CORPORATION OF 1HE TOwWN-
SHIP OF HARWICH.

Right of way—Road along lake shore—Usey

and dedication—Cul de sac yoad ending at
navigable watey,

Uninterrupted user of -a roadway along the
edge of an unoccupied and uninclosed farm
bordering on a lake upon the bed of sand formed
there by the waters of the lake for a sufficient
length of time will give a right of way, and the
building of two piers across the same on the

_ sides of a passage made by the breaking through
of a small inland lake will not affect the right

of way, as the roadway terminates at the channel
made by the piers on navigable water, which is
itself a natural highway.
The Queen v. The Inkabitants of East Mark,
11 Q.B,, at p. 882, quoted.
The judgment of Falconbridge, J., affirmed.
Moss, Q.C., and Macbeth, for the appeal.
Matthew Wilson, contra.

Div'l Ct.] [Dec. 21, ’89.
In v¢e HIBBITT v. SCHILBROTH.

Prohibition— Division Court— Substitutional

service of summons— Defendant out of Ontarso .
—R.85.0., ¢ 51, 5. roo.

At the time of the issue of the summons in a
Division Court plaint the defendant was in
Ontario, but she left without its having been
served upon her, and an order was made after
she had left for substitutional service.

In the material upon which she supported a
motion for prohibition she did not negative the
existence of such facts as would give jurisdiction
to make an order for substitutional service, and
from ber own affidavit it was to be inferred that
the summons had come to her knowledge.

Held, that, as the Judge in the Division Court
had jurisdiction under s. 100 of R.S.0., c. 51,a8
amended by 51 V., c. 10, s. I, to order substitu-
tonial serviceifcertain facts were made to appear,
and as the defendant was subject to the sum-
mons at the time it was issued, it was for the
Judge to determine whether the facts necessary
to give jurisdiction appeared, and his determin-
ation could not be reviewed by the High Court.

Schoff, for the plaintiff,

Jokn Greer, for the defendant.

Chancery Division.

Boyp, C.] [Nov. 30, '89.
TRADERS' BANK 7. BROWN MANUFACTURING .
Co.

A
Hire receipt—Default—-Resumption of posses-
ston—Right to enter on premises.

Where one sold machinery to another upon
the terms expressed in a hire receipt that “ The
title of and right to the possession of the above
mentioned property, wherever it may be, shall
remain vested in the said vendor, and subject

to his order until paid for in full,”
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| Held, the vendor or his assigns had the legal
Tight (the purchase money being in arrear and
. Unpaid), to enter upon the premises in order to
";‘l.lme actual possession of the machinerys
&1ving notice and using all care in so doing, b
that it would be illegal for him to take possession
Y force, and an injunction might properly issue
t0 restrain acts of force on the behalf of the
vendor, but only on the terms that the vendee
. be likewise enjoined from using force to inter
fere with the rights of the vendor, but the vendor
Should first give such security as is usual on
' ::)Prlevin before taking pnssession of the machin-
~Lash, Q.C., and Lefroy, for the plaintiffs.
Hoyles, for the defendants.

Boyp, C.] [Dec. s, '89.

TOWNSLEY 7. BALDWIN.
Mechanscs Lien—Action by sub-contyactor—
« Demurrer——Ne:emity of averment that some-
lITng is due to the contractor.

pmurrer to statement of claim in an action
sub-contractor to enforce a mechanic’s lien,
D the ground that there was no averment
t anything was due from the land owner to the
Ntractor,
Held, that the demurrer should be allowed.
' N0 amount is owing from the owner to the con-
Tactor there is no lien in favour of the sub-con-
Yactor,

Dy, Snelling, for the plaintiff.

J.F. £dgas, for the defendant Adams.

B,OYD’ C] [Dec. 18, 1889.

RE McCauLey anD City oF TORONTO.

M""‘.‘"}a/ Corporations—Eapropriationof land
‘“_Lllmir injuriously affected— Loss of good-
Wil as gyound for compensation. B

APPeal from arbitrators’ award.
Hﬁ’lds that though Rickets case, LR. 2,
"+ 175, decided that in a case where land is
Compulsorily taken but only injuriously
Cted, injury resulting from diminution of
~wil] Pertaining to business carried on upon
Pr?mises is not an element of compensation,
't is well gettled law that where the land
exr,, UPOR which the trade is carried on is
% Opriated, damage to the good-will may be
héne Per subject of compensation ; and since
*¢ the whale of the appellant’s land on which

yer
it

he had conducted his business for some twelve.
years, had been taken, the evidence tendered as.
to loss sustained by injury to his good-will is,
admissible, and its effect should have been

considered by the arbitrators, and for this pur-.

pose the award must be remitted to them.
Lask, Q.C., for the appeal.
Biggar and Worrell contra.

[Dec. 19, ’89.
ROUTLEY v. HARRIS,
Slander—-Charging offence pum’s/:aéle by im-
prisonment— Crime—Malicious injury to pro-
" perty—R.S.C., c. 168, 5. 26, 27, 58, 59-

Boyp, C.]

Held, upon demurrer to a statement of claim,

that any defamatory charge referable to wrong-.
doing under the 26th and 58th sections of the
Act relating to malicious injurigs to property,
R.S.0., c. 168, would be actionable without
special damage, inasmuch as those sections im-.

pose the penalty of imprisonment for theoffences,

therein provided for, but that if such defamation
imputed wrong-doing under the 27th or s9th,
sections of that Act, that special damage must
be alleged in as much as those sections merely
impose a fine upon persons liable under them.
Aylesworth, for the demurrer.
Folingsbee, contra,

e

[Dec. 19, 1889,
DAWSON, 7. FRASER.

Will — Construction — Masntenance — Vested
interest—Death of party entitied to mainten-
ance.

When a will gave the rents of the testator’s
farm for the suppogt and maintenance of “ the
family now at home,” and directed that the said
rents should be so applied till the youngest sur-
viving child came. of age, and it appeared that
one of the childgen so entitled to a share of the
rents had died although the youngest surviving
child had not yet come of age,

Held, that the share of the. deceased child in
the rents devolyed upon, her personal represen-
tatives.

The distingtion is marked in the casesbetween
those where a provision is made for mainten-
ance of indefinite duration and those where
the duratipp is defined by the testator. In the
former case. the provision wi]l, not be carried
beyond the life. of the beneficiaty, in the latter it

Bovyp, C.]



30 The Canada Law Journal.

January 20, 1 90.

goes on for a prescribed period notwithstanding
the death of the beneficiary, because to avoid an
intestacy the Court will adjudge it to the re-
presentatives of the deceased.

Full Court.] [Dec. 23, ’89.

SWITZER 2. LAIDMAN.
Libel and Slander—Pleading —Admission—-

Justification—Mitigation of damages.

Action for slander, wherein it was charged
that in April, the defendant said to A. that the
plaintiff had entered her mother’s house three
or four times, and had stolen, in all, about three
or four hundred dollars.

The defendant, in her statement of defence,
pleaded that the plaintiff “admitted and con-
fessed to A. K. that it was he who had taken
the money.” .

The trial Judge refused to allow evidence to
be given in support of the above plea, insisting
that the defendant, if she wished to give such
evidence, must enter a formal plea of justifica-
tion. '

Held, that the above ruling was right, but that
objection should have been made to the plead.-
ing, either by demurrer or by application to
strike it out as embarrassing, and there ought
to be a new trial with leave to replead or amend
the pleadings. The defendant could only set
up the matters in question above pleaded in
mitigation of damages, by adding thereto on the
record that she had now good cause for dis-
crediting that part of the admission or confes-
sion alleged to have been made by the plaintiff
to A. K,, although she honestly believed it to
be true at the time she repeated the words com-
plained of.

Carscallen, for the plaintiff.

Staunton, for the defendant.

Full Court.]

[Dec. 23, '89.

RYAN 7. MCCONNELL.

Bills and Notes— Notes as collateral security—
Laches of creditors—Release of Drincipal
debtor— Necessity of proving actual injury.

. Where promissory notes of third persons were
turned over by the defendant without endorse-
ment as collateral security for a debt due by him
to the plaintiff, and the plaintiff now sued the
defendant for the amount of the debt, and the
defendant raised the objection that the plaintiff
had been guilty of laches in proceeding for the
payment of the collateral notes,

_upon the investigation of accounts to the extent

Held, ihat if the defendant had been injured
by such laches, and to the extent of which he
had been injured, he should be exonerated from
payment, but not otherwise ; and the trial Judge
had pushed the law too far against the plaintiff
in holding that having found the laches as a
matter of fact it was a conclusion of law that
detriment had followed to the defendant.

Haverson, for the plaintiff,

Mills, for the defendant.

Practice.

Q. B. Div'l Ct.|
TRUAX 7. DIXON.

[Dec. 21, '89.

Costs—Scale of—Action by sub-contractors to
enforce mechanics’ lien—Amounts in question
—Investigating of accounts— Jurisdiction o)
County Court and Division Court—R.S.0.,c.
720, 5. 28—Right of defendant land-owner
set-off of costs—Action tried without a juy

Powers of taxing officer—Amendmen :-;
Judgment.

The plaintiffs, sub-contractors, in an actid
brought in the High Court to enforce @ 4
mechanics’ lien, claimed against the contractor %
$245.29, and recovered $284.54. They claimed =
a lien on the land for the amount due them, but

of upwards of $1,700, between the contractor
and the land-owner, it was found that the latter 3
owed only $63.79, and the plaintiffs’ lien was
limited to this amount. -

Held, upon an appeal from taxation of costs,
that the contractor could not have sued the
land-owner in the Division Court to recover the 3
balance of $63.79, but must have proceeded in
the County Court, and the plaintiffs, suing upon
the same claim, were therefore entitled to ¢
County Court costs, and as the plaintiffs’ claim "}
was also beyond the jurisdiction of the Division
Court, ‘upon any construction of s. 28 of the .
Mechanics’ Lien Act, R.S.0,, c. 126, the plain-
tiffs could not have brought their action in the
Division Court. .

Held, also that, as ‘the plaintiffs gould not -
have hoped to establish a case which would :
have entitled them to High Court costs, the -
defendant land-owner should beallowed a set-oft ;
of the excess of his costs incurred in the High
Court over what he would have incurred in the °
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County Court, but as the action was tried with-
OUt a jury and rule 1172 did not apply, the taxing
officer had no power to allow this set-off without
the direction of the Court, and the judgment of
the Cqurt was amended so as to meet the case.

Aylesworth, for plaintiffs.

_D- W. Saunders, for defendant George
Dixon. .

¥

Q. B. DiviI Ct]
CARTY v. CiTY OF LONDON.

[Dec. 21, '89.

Costs— Taxation— Evidence taken de bene esse—
Attendance of medical man on examination—
Service of subpoenas by solicitor —Rules 254,
7212, 1217—Tariff A., items 10, 17.

1. An order was obtained by the plaintiff, who
Sued for damages for bodily injuries sustained,
fO}' his own examination de dene esse before the
trial. The order provided that after the con-
Clusion of the plaintiff’s examination he should
Submit to a personal examination by medical
Men on behalf of the defendants, and that the

efendants might afterwards continue their
Cross-examination of the plaintiff, and that the
:’famination might be given in evidence at the
nal.“provided the defendants had been able to
Continue and complete their cross-examination
::ithe"plaintiﬂ after the said medical examin-
o on.” The plaintiff was examined and partly
T0ss-examined under this order, and was ex-
:::llm'ed l?y the medical men, but his cross-
N amination was never completed. The plaintiff
8% not examined as a witness at the trial ; the
®P0Sitions taken were offered in evidence, but
Were rejected as inadmissible under the terms
the order. The plaintiff succeeded in the
Action,
th:{‘;d’ under the circumstances of the case,
way the examination of the plaintiff de bene esse,
ay t: Pl'Olper and reasonab'le proceeding, and
ault e failure to .completf it was through no
was Ofth(.: plaintiff or his solicitor, and as it
of it ‘:gt without use to the defendants, tpe }:osts
part of"uld have been taxed to the plaintiff as

B the costs of the action.

0 L“;‘j;rt v. Ashburnham, 13 C.B.N.S., 598 ;
267, N.S.C.P,,97; 7 L T.N.S,, 710; 11 W.R,,

2.’.1?}‘] ur., .822., followed.

im dy ¢ plaintifi’s own physician attended on
ring the examination de deme esse, and
called as a witness at the trial, when he

stated what his charges for attendance «n the
plaintiff would amount to.

Held, that, there being nothing to shew that
he did not include in his statement the charge
for attendance at the examination, they must be
taken to have been included in the verdict, and
could not be taxed to the plaintiff as part of the
costs of the action.

3. Held, Armour, C.J., dubitante, having re-
gard to rules 254, 1212, 1217, and items 16 and
17 of Tariff A., that the plaintiff was not entitled
to tax anything for costs of service by his solici-
tor of writs of subpoena. Decision of Galt, C.].,
varied. :

G. W. Marsh, for plaintiff.

Flock, for defendants London Street Railway
Company. .

Swabey, for defendants City of London.

Street, J.] [Dec. 26, '89.
IN RE RYAN @. SIMONTON.

Evidence—Ex parte certificate of County Judge

No certificate of a judicial officer of proceed:
ings had before him can properly be settled,
where it is intended to be used as evidence un-
less in the presence of, or at least on notice to,
all the parties concerned. :

Aylesworth, for plaintiff,

W. M. Douglas, for defendant.
STREET, ]J.] [Dec. 26, "89.

ST. Louts 2. O’CALLAGAN.

Writ of summons—Renewal of after expiry—
Powers of local Judye—Certificate of Us
pendens—Issue of before action—Adding
par ties—Statement of clatm—Amendment.

Where a certificate of /is pendens purporting
to be issued in this action was by an error of an
officer of the Court issued before the action was
begun, an order was made in the action so de-
claring and directing that it be set aside on that
ground.

Held, also, that a local Judge has jurisdic-
tion by the combined effect of rules 328 and 485
to make an order for the renewal of a writ of
summons, even at a time when such writ has
actually expired.

Re _Jones, Eyre v. Cox, 46 L.J.N.S,, Ch. 316,
followed.

And where a local Judge, in 1887, and again
in 1889, made orders renewing a writ of sum-
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mons issued’in 1886, and such orders were not
appealed against,

Held, that the writ must be treated as having
been properly renewed by such orders.

But where a new defendant was added in
1889, to an action begun in 1886,

Held, that the statement of claim should shew
on its face the date at which such defendant
was made a party, and an amendmeat was
ordered.

Hoyles, for defendant Hyland.

W. H. P. Clement, {or plaintiff.

C. P. Divll Ct.] [Dec. 26, '89.
CANADA COTTON CO. 7. PARMALEE.

Attachment of debts—Rule 935— Unadjusted
insurance moneys— Locus standi of garnishees
—Appeal—Garnishees out of Ontario.

Held, reversing the decision of Falconbridge,
J., 13 P.R. 26, that moneys due or owing fiom
an insurance company to a policy holder, are
garnishable under the enlarged provisions of
rule 935.

- Webb v. Stenton, 11 Q.B.D. 518, and Stuart
v: Grough, 15 A.R. 299, considered.

Held, also, affirming Falconbridge, J., that
the garnishees had the right to appeal against
an order directing the trial of an issue between
the judgment creditors and a claimant of the
moneys attached.

Held, lastly, that the garnishees, being a
foreign corporation, were not * within Ontario,”
and therefore not subject to provisions of rule
935.

D. W. Saunders, for plaintiffs.

Aylesworth, for the garnishees.

Q. B. Div1 Ct.] [Dec. 21, 8.
PORT ROWAN & LAKE SHORE R. W. Co. .
SoutH NorroLK R. W. Co.

Costs—Secursty for—Action far the benefit of
astothey—Non-existent corporation—Issue on
Pleadings.

An application for an order for security for
costs was made on the ground that the plaintiffs

had no corporate existence, and that their name
was being used by one C,, who was insolvent.

Held, upon the evidence that there was noth-
ing to warrant the conclusion that this action
was really brought for the benefit of any other
than the plaintiffs.

Held, also, that the question whether the
plaintiffs had or had not ceased to be an exist-
ing corporation, having been raised upon the
pleadings, could not be raised and determined
on an application for security for costs.

An order made in Chambers for secunty for
costs was set aside,

Masten, for plaintiffs.
W. M. Douglas, for defendants.

Miscellaneous.

INDUSTRIAL SCHOOLSACT, R.S.0.

FORM OF ORDER OF DETENTION UNDER.

The following form under the above Act was
lately settled by Dartnell, J.J., County of On-
tario.

In the matter of A. B,, a child under the age
of fourteen years, and in the matter of the In- -
dustrial Schools Act. R

Upon the application of C. D. of ~——, and
upon reading the evidence taken under oath .
by me, of the said C. A. and of E. L, filed in
the office of the Clerk of the Peace for the '
County of ; the said child having also
been produced before me, and the évidence
aforesaid having been taken in his presence :

And it appearing to me that the said child is -
a resident of the County of , and comes -
within the descriptions now numbered (1, 3
4, etc., as the case may be) in section seven of -
the said Act : ;

I find that it is expedient and proper to deal
with the said child under the said Act. - And?,
do order his detention for the period of ———
years in the “ Victoria Industrial School "#n tb
village of Mimico.

Given under my hand and seal this day of —

G. H. D., Judg




