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HEUGHAN v. SHORT & BINDER.
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Bills of Bachange and Promissory Notes—Presentment to Hold In-
dorser—Waiver — Assignment for Benefit of Creditors—Accom-
modation Note.

Sup. Cr. ONT. (2nd App. Div.) held, that a holder must pre-
sent a note for payment, even if he has reason to believe that it
will be dishonoured.

Esdaile v, Sorrerby, 11 Bast 117; Count v. Thompson, 7T 0..B:
400: Tindale v. Brown, 1 T. R. 167: followed.

Held, that a mere assignment of debtor’s estate does not relieve
from duty of presentment to hold prior endorser; and the fact that
assignment has been caused by a person who, being endorser, is
creditor and also president of debtor company, is no evidence of
implied waiver,

Held, that the general principle being that “ Acts done before
maturity in order to constitute waiver must have been such acts
as were calculated to mislead the holder and to induce him to forego
taking the usual steps to charge the endorser,” no waiver was estab-
lished on the evidence.

Hill v. Heap, Dowling and Ry. 57, followed.

Held, that under sec. 85 of Bills of Exchange Act, presentment
is necessary unless dispensed with under sec. 92, that onus of prov-
ing waiver is on plaintiff, and that evidence shewed that note was
not an accommodation note.

‘Appeal from a judgment of His Honour Judge Mac-

Beth, of Middlesex County Court, dismissing an action on a
promissory note.

The appeal was heard by Hox. Stk Wm. Murock, C.J.
Ex., Hox. Mr. Justicr Macee, J.A., Hox. Mr. JusTIiOR
SuTHERLAND and HoN. MR. Jusrice LEITCH.

R. H. Bartlett and T. W. Scandrett, for appellants.

R. G. Fisher, for defendant Bender, respondent.

Hox. Sk Wam. Murock, C.J.Ex.:—The action was
})rought by the plaintiff, a holder in due course of a prom-
issory note, dated at London, March 25th, 1913, payable 30
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days after date, to the order of George D. Binder, for $355
“at our office, rear Richmond street,” made by the Do-
minion Chicle Co., Ltd.,, and endorsed by the defendant
Binder and H. E. Short.

When due the note was not presented for payment, nor
was notice of the dishonour given, and in consequence the
trial Judge dismissed the action; hence this appeal.

The plaintiff alleges waiver of presentment and notice
of dishonour, and this is the only question with which we
have to deal.

The determining facts, which are not in dispute, are as
follows :

On the R9th of March, 1913, the company made an
assignment of its assets for the benefit of its creditors to
the Canada Trust Company, which latter company there-
upon took possession of the company’s place of business and
assets, and in the course of a month or thereabouts sold the
same, possession of the premises also passing to the pur-
chaser.

So far as appears from the evidence this sale may not
have taken place until after the maturity of the note and
it does not appear whether or not in the meantime the pre-
mises were occupied, or whether on the day of the maturity
of the note they were locked up. The defendant Binder
was a creditor of the company and also its President. In
the latter capacity and by virtue of his position as creditor
he executed the assignment and subsequently was appointed
one of the inspectors.

As endomser he claims to have been discharged because
of the plaintiff’s failure to present the note for payment or
. give notice of dishonour. The plaintiff, however, contends
that the conduct and relations of the defendant to the debtor
company constituted a waiver of the plaintiff’s duty to pre-
sent the note for payment or give notice of dishonour.

It was argued for the plaintiff that all the assets of the
company having passed to the assignee the note if presented
would certainly have been dishonoured and that therefore
presentment would have been a mere idle form. I do not
think the assignment warrants that inference. Solvent com-
panies may assign for the benefit of creditors and an as-
signee may find himself in a position to meet the assignor’s
liabilities as they fall due, but even if the holder of a note
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has reason to believe that it will be dishonoured on pre-
sentation, he must nevertheless present it in order to hold
the endorser liable.

. As said by Lord Ellenborough, C.J., in Esdaile v. Sor-
rerby, 11 East. 117: “ It is too late now to contend that the
insolvency of the drawer or the acceptor dispenses with the
necessity of a demand for payment or of notice of dishonour.”
Neither knowledge nor the probability, however strong, that
a note will be dishonoured excuses failure to present for
payment or to give notice of dishonour: Caunt v. Thomp-
son, ¥ C. B. 400; Tindal v. Brown, 1 T. R. 167.

But the plaintiff says that the defendant has by his con-
duct as a creditor and his position as former President
brought the case within Hill v. Heap, Dowl. & Ry., p. 57. In
that case the drawer of a bill had given orders to the drawee
not to pay it if presented and communicated these orders to
the plaintiffs, which was interpreted by the Court in effect as
saying to the plaintiffs “you need not trouble yourselves
to present that bill for payment for it will not be paid if
you do,” and the Court held that the defendant’s conduct
had rendered the act of presentment useless. But in the
present case the trial Judge has not, nor could be properly
have drawn any such inference from the conduct. or posi-
tion of the defendant Binder. He swore that when five
days before the assignment he was asked by Short to en-
dorse the note in question, the latter assured him that the
note would be met at maturity, that relying on this assur-
ance he endorsed it and was not aware of its non-payment
until sometime after its maturity.

Further, he made no representation to the plaintiff in-
dicating any intention to waive his rights in regard either
to presentment or notice of dishonour. The general prin-
ciple is that acts done before maturity in order to constitute
waiver must have been such acts as were calculated to mis-
lead the holder and to induce him to forego taking the usual
steps to charge the endorser; Parsons on Notes & Bills, 2nd
ed., p. 592. There are no such acts in this case.

The mere assignment of a debtor’s estate does not relieve
‘the holder of a note of the duty of presentment for payment
in order to hold prior endorsers, and T fail to see how the
added circumstances of the assignment being caused by a
person who being endorser is a creditor and also President

of the debtor company can be construed as evidencing an
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implied waiver of such person’s rights as endorser. It had
no relation to his position as endorser and cannot be re-
garded as evidence of an intention of waive.

Adopting the plaintiff’s contention the only effect of the
defendant’s action was to transfer the company’s estate to
the assignee and put it out of the power of the company
itself to pay the note at maturity. Nevertheless the as-
signee, as representing the company, or Short, might have
paid it, and the mere strong probability (which for argu-
ment’s sake may be admitted), that under the circumstance
of the assignment brought about by the defendant, the note
would not be paid when presented, did not excuse non-pre-
sentment.

By sec. 85 of the Bills of Exchange Act, presentment
was necessary unless dispensed with as provided under sec.
92.

Waiver is the only ground relied on, and the onus was
on the plaintiff to establish it. This she has failed to do,
and I therefore think the appeal should be dismissed with
costs.

Hox. MR. JusticE MAGEE and HoN, MR. JUsTICE SUTH-
ERLAND, agreed.

Hox~. MRr. Justice Lerron :—This is an appeal from the
County Court of the County of Middlesex. The action was
tried on the ?3rd day of December, 1913, by His Honour
Talbot MacBeth, without a jury. The learned trial Judge
reserved judgment and on the 6th day of January, 1914,
gave written reasons for his judgment dismissing the plain-
tiff’s action with costs as against the defendant Binder. The
plaintiff now appeals.

The action was brought against the defendants, Binder
and Short, as endorsers of a promissory note for $355 dated
25th March, 1913, made by the Dominion Chicle Co., Litd.,
payable to Binder, thirty days after date at the company’s
office. The action went to trial against the defendant Binder
alone. The question in this appeal is as to whether or not
Binder is released, under the circumstances, from liability
by the non-presentment of the note by the plaintiff for pay-
ment and by her omission to give notice of dishonour. Short,
who is the plaintf’s nephew, induced the plaintiff to ad-
vance the money on the note. One cannot but sympathize
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with the plaintiff, but no matter what one’s sympathies are,
the Law Merchant should not be disturbed. On the R9th
March the Chicle Co. made an assignment 10 the Canada
Trust Company for the benefits of creditors, und at a meet-
ing of the company’s creditors, held on the 11th April, the
plaintiff filed a claim for a large amount, including the
amount of the note sued upon, and upon which Binder was
an endorser. There is no evidence that Binder had any
notice or knowledge of the plaintiff’s claim. Binder filed
a claim for a large amount, but the amount of the note in
question was not included and formed no part of his claim.
The assignee took charge of the Chicle Company’s premises.
The note in question fell due on April 27th. The plaintiff
did not present the note for payment at the company’s
office or anywhere else, or to any person. Th: Jearned trial
Judge finds that the plaintiff could, without difficulty, have
presented the note at the maker’s office so as to enable her
to give notice of dishonour under sec. 89 of the Act. This
she neglected to do. The learned trial Judge finds that the
note in question was not made for Binder’s accommodation,
nor was there any evidence of waiver or presentment, ex-

* press or implied. Plaintiff seeks to hold Binder, as an en-

dorser of the note, but she does not allege or prove present-
ment or notice of dishonour, nor does she allege or prove
anything dispensing with or rendering unnecessary such
presentment and notice of dishonour.

The learned trial Judge referred to secs. 92, 184 and
186 of the Bills of Exchange Act. The fact that Binder
made an assignment as President of the Chicle Company
for the benefit of creditors was no excuse, under the eircum-
stances, for the neglect to present the note and give notice
of dishonour. FEsdaile v. Sowerby, 11 East, 114.

I think this appeal should be dismissed, but under the
circumstances, without costs.
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MerepiTH, C.J.0. SEPTEMBER 21sT, 1914,

TORONTO v. CONSUMERS’ GAS CO.
7. 0. W. N. 58.

Municipal Corporations—Rights over Highways — Construction of
Sewers—Removal and Replacement of Mains of Gas Company
Cost of—By whom Borne — Estoppel — Public Utilities Act,
8 and } Geo. V. c. 41, s. 51—Municipal Act R. 8. O. 191% e.
192, 8. 825—Act of Incorporation of Defendants—I1 Vict. o. 14
—R8oil Occupied by Pipes—* Land "—Moneys Paid under Pro-
test—Aotion for—Appeal.

WINCHESTER, Co.J., (26 O. W. R. 23) held, that the right of
& gas company to lay mains in a highway was subject to the para-
mount right of the municipality to utilize such highway for public
purposes, such as the construction of sewers, and when by reason
of the carrying out of such public purposes it becomes necessary to
relay the mains of the company, the work is to be done at their
expense.

New Orleans Gas Light Co. v. New Orleans Drainage Commis-
sion, 197 U. 8. 453, referred to.

SUP. Cr. ONT. (1st App. Div.) held, that the soil occupied by
the pipes of the appellants was land and that appellants were en-
titled to damages under sec. 325 of the Municipal Act for its injur-
lcimslaﬂ"ectation by reason of the exercise of the powers of the muni-
cipality.

Consumers Gas Co. v. Toronto, 27 8. C. R. 453, followed.

Judgment of WINCHESTER, Co.J., (26 0. W. R. 23), reversed.

I. F. Hellmuth, K.C., and W. B. Milliken, for appellant.
G. R. Geary, K.C., for respondent.

Appeal by the defendant from the judgment of the
County Court of the county of York dated 5th March, 1914,
%6 0. W. R. 23, pronounced by the Senior Judge of that
Court after the trial of the action before him sitting without
a jury on the 22nd December, 1913.

The action was brought to recover the expense incurred by
the respondent in lowering a 20-inch gas main belonging to
the appellant laid on Eastern Avenue, one of the public
highways of the City of Toronto, at or near the intersection
of that street with Carlaw Avenue, another of the public
highways of the city, which was necessitated by the con-
struction by the respondent in the public interest of a sewer
on Carlaw Avenue.

How. StR Wm. MEereprTH, 0.J.0.:—Tt is conceded by
the appellant that the lowering of the gas main was necessary
to enable the sewer to be constructed and that if the appellant
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is liable to pay the expense incurred in lowering the gas main
the respondent is entitled to recover the amount sued for, and
the action is really brought for the purpose of obtaining a
judicial determination as to whether the cost of such a work
is to be borne by the appellant or by the respondent.

When the appeal was opened and the fact that the case
is a test one was mentioned, it was suggested that it was
undesirable that the parties should be concluded by a judg-
ment of this Court from which there is no appeal and it was
agreed by counsel that the case should be treated as if the
action had been removed into the Supreme Court.

If it were not for the decision of the Supreme Court of
Canada in Consumers Gas Co. v. Toronto, 27 S. C. R. 453,
and the provisions of section 325 of the Municipal Act, R.
S. 0. 1914, ch. 192, T should be inclined to agree with the
conclusion of the learned Judge of the County Court. Tt
was, however, held in that case that the soil occupied by the
pipes of the appellant is land taken and held by the appel-
lant under the provisions of its Act of Incorporation (11
Vict. ch. 14) and by section 325 it is provided that “ where
land is expropriated for the purposes of a corporation or is
injuriously affected by the exercise of any of the powers of
a corporation or of the council thereof, under the authority
of this Act or under the authority of any general or special
Act, unless it is otherwise expressly provided by such gen-
eral or special Act, the corporation shall make due compen-
sation to the owner or the land expropriated, or where it is
injuriously affected by the exercise of such powers for the
damages necessarily resulting therefrom. . . .7

The sewer in the laying down of which it became neces-
sary to remove the pipes of the appellant was constructed
under the authority of paragraph 7 of section 398 of the
Municipal Act, which empowers the councils of all munici-
palities to pass by-laws “for constructing, maintaining, im-
proving, repairing, widening, altering, diverting, and stop-
ping up drains, sewers or watercourses; providing an outlet
for a sewer or establishing works or basins for the intercep-
tion or purification of sewage; making all necessary conner-
tions therewith, and acquiring land in or adjacent to the
municipality for any such purposes.”

The land of the appellant, i.e., the soil in which its pipes
were laid, was injuriously affected by the exercise of the
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power of the respondent or its council in the construction
of the sewer, the laying of which necessitated the removal
of the pipes, and the appellant was entitled to compensation
for the damages necessarily resulting from the exercise of
that power, and it follows that the appellant cannot be re-
quired to repay to the respondent the expense incurred in
taking up and relaying the pipes.

The appeal should be allowed with costs and the judg-
ment appealed from reversed and in licu of it judgment
should be entered dismissing the action with costs.

MacrAREN, MAGEE, and Honeins, JJ.A., concurred.

MippreTOoN, J. . SEPTEMBER 22ND, 1914,

ANTISEPTIC BEDDING CO. v. LOUIS GUROFSKIT.
7 0. W. N. 95.

Principal and Agent—Insurance Broker — Fire Insurance Obtained
for Principal—Payment of Premiums to Agent—Premiums paid
by Broker by System of Credits—RSet-off Assented to by Payee
Equivalent to actual Payment—7Validity of Policies.

F. Arnoldi, K.C., for plaintiffs.
C. A. Moss, K.C., for defendant.

MippreTON, J.:—The action is brought to recover from
the defendant the amount of the loss sustained by the plain-
tiff company by reason of the destruction of their property
by fire on the 22nd of June, 1912. The plaintiffs allege that
the defendant was employed by them as an insurance agent
or broker to place insurance upon the property afterwards
destroyed, and that, by reason of the breach of his duty, the
insurance was not valid.

The defendant had acted as agent or broker in the
effecting of insurance on behalf of the plaintiffs for some
years. A change had taken place in connection with the
premises and the defendant wrote the plaintiffs suggesting
that, as a result of this change, it would be advisable to have
the insurance re-adjusted. Tn consequence of this, instrue-
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tions were given to the defendant to place an insurance, to
the extent of $2,500, upon the stock and $1,100 on the fix-
tures: $3,600 in all.

In pursuance of this arrangement, Gurofski made appli-
cation and placed the insurance with five companies: The
National Protector Insurance Company Limited, of Liver-
pool; The Security Mutual Fire Insurance Company, of
Chatfield, Minnesota; The North American Mutual Fire In-
surance Company, of Mansfield, Ohio: The Colonial Assur-
ance Company, of Winnipeg; and the National Assurance
Company, of Elizabeth, New Jersey.

The premiums upon these policies amounted in all to
$110, and the plaintiffs paid this amount to Gurofski, partly
in cash, partly by a note which was paid in due course, and
partly by a refund of premiums, to which they were entitled
npon the surrender of the earlier policies. The policies were
all sent to Gurofski and by him handed over to the plaintiffs,
who for some time assumed that everything was in a satis-
factory position.

The policy of the Security Mutual bears date January
19th, 1913 ; the other four policies bear date December 16th,
1912. .

The first intimation that the plaintiffs had concerning
the policies was the receipt of two letters from the North
American Mutual Life Insurance Company, dated March
18th, 1912. These were a circular letter, explaining the
necessity for the making of a further call, and an assessment
notice calling for payment of $3.12, being an assessment with
respect to losses incurred long before the issue of the policy.
Concerning this, some conversation is said to have taken
place between Mr. Goodman, the more active member of the
plaintif’s firm, and the defendant’s brother, Joseph. Mr.
Goodman saw the defendant, certainly on one occasion,
that no attention be paid to this notice, as the assessment
would be charged up to the defendant and attended to in
due course. This conversation is emphatically denied by Mr.
Joseph Gurofski; and I think that if there was any such con-
versation at all, it is clear that Mr. Joseph Gurofski could
not, and would not, have undertaken any liability with refer-
ence to the premium. T am inclined to think that it was a
mere chance remark upon the street, to which neither party
at the time attached any importance whatever.
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On the 15th April, 1912, a notice was sent to the plain-
tiffs by W. L. Pettibone & Co., Newark, purporting to be
agents for the Security Mutual, notifying the plaintiffs that
the premium on the policy of that company was unpaid and
that unless paid by April 20th, the policy would be cancelled
and liability for loss under the policy would thereupon cease.
To this is appended a posteript: “ This is to confirm our
notice of the 15th ultimo that this policy has been cancelled
on our books.” The earlier notice, if there was one, has not
been produced. This notification was followed by letters of
May 2nd, asking for return of the policy or payment of the
full premium, if re-instalment was desired, and of May 17th,
demanding return of the policy or cheque by return mail.
As both these letters refer to the letter of April 15th, as the
notice of cancellation, I think it should be found that that
was the first notice actually sent.

On the 25th of May, Charles E. Ring & Co., acting for
the National Protector Insurance Company and the Colonial
Insurance Co., wrote two letters to the plaintiffs advising
them that the premiums on the policies in these two com-
panies remain unpaid, and that unless paid on or before the
30th May, the policy would be cancelled and all liability
under it would then cease, and demand would be made for
the earned premium to that date.

On receipt of some one or more of these notices, Mr.
Goodman saw the defendant, certainly on one occasion,
probably on more than one occasion, and was informed by
him that the premiums had been duly paid and that the
policies were all right.

To understand the situation, it is now necessary to ascer-
tain exactly what had been done by the defendant. He was
not an agent for any of the insurance companies. This fact
was thoroughly understood by the plaintiffs. It was also
known that, owing to the nature of the property to be in-
sured, the risk could not be placed with any of the ordinary
companies, but would have to be placed with companies of a
class that were ready to accept risky policies; none of these
companies having its head office in Ontario.

The Insurance, Brokerage and Contracting Company was
a company formed for the purpose of negotiating insurance of
this class. Tts career had been suspended by a winding-up
order; but Mr. Gurofski, C. E. Ring, and one Carroll had
purchased the assets of the company in liquidation from the
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liquidator, assuming and undertaking to pay all the then
outstanding liabilities. This arrangement had been sanc-
tioned by the Court, and the winding-up order had been
vacated. All the stock had been transferred to a nominee of
Gurofski, who held it upon trust to be distributed among the
three adventurers when the advances made by Gurofski for
the payment of liabilities should be recouped.

Prior to this, Mr. Ring had been carrying on business
under the name of C. E. Ring & Co. He was agent for three
of the insurance companies, and he had business connection
with brokers or agents representing the other companies.
When the Insurance Brokerage Company was re-organized,
Mr. Ring was made its general manager. It was not thought
desirable to change the agency for these companies from
Ring to the Brokerage Company; so Ring retained the
agencies, but his business was carried on in the Brokerage
Company’s office, and the earnings were to be treated as
assets of the Brokerage Company, and he was to receive for
his remuneration a salary payable by the Brokerage Com-
pany.

For the purpose of placing the Brokerage Company upon
its feet, the defendant Gurofski made, as contemplated, con-
siderable advances to it, and at the time of the transaction in
question, the company was indebted to him in a large amount
of money.

When Gurofski received these applications from the plain-
tiffs for insurance, he turned them over to the Brokerage
Company, and Mr. Ring issued policies in the companies for
which he was agent, and transmitted the application with
respect to the Security Mutual to Mr. Pettibone. The pre-
miums upon these policies were throughout carried into ac-
counts current. Ring charged them to the Insurance Broker-
age Company, and credited them in his hooks to the insur-
ance companies. The Insurance Brokerage Company gave
Ring credit and debited Gurofski. Gurofski credited the In-
surance Brokerage Company upon its account current and
kept the money, as the balance was largely in his favour.
The insurance companies for which Ring was agent, on his
instructions, charged the premiums to Ring in their books.
Substantially the same thing took place with regard to the
other policies, save that in the case of the one affected through
intermediate brokers, the chain was longer.

After these transactions were put through the books,

‘Gurofski made further advances to the Tnsurance Brokerage
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Company, amounting to $1,300. This money was paid by
way of loan and not by way of accounting for any of the
premiums received by him in respect of business which he
had turned over to the company.

The Brokerage Company was just kept floating by the
money received by it, including the advances made by Gurof-
ski, and it only had a small current balance at its credit at
any time. For Gurofski’s protection, it had been arranged
that no money should be paid by it without his signature to
the cheque, so that Gurofski knew that the company was not
in fact paying over to Ring & Co. the amounts due for
premiums.

In all these transactions, the credit given for the pre-
miums was in accordance with the understanding between
the different parties. The case is not one where there was
any dishonest attempt to appropriate moneys; the course of
dealing was in accordance with the well-understood relation-
ship of all the parties. In this, of course, I do not include
the plaintiffs. They were no parties to what was taking
place. They paid their money to the insurance broker, got
the policies and rested content. £

When, in May, Ring & Co. wrote the letter above referred
to, there had been a falling out between Ring and Gurofski.
The re-organized Insurance Brokerage Company had not been
a success. It went again into liquidation. Ring repudiated
all liability with respect to the premiums that had not actu-
ally reached his hand, and sent out the notices in question
to free himself from liability to those who had given him
credit. They, in their turn, did not seek to hold him liable,
if he could bring about the cancellation of the outstanding
policies. .

Reverting now to the position of the plaintiffs, these re-
peated notices that the premiums which had been paid to
Gurofski had not reached the companies, caused them anxiety,
and, although satisfied at first, the plaintiffs became restless
afterwards and quite dissatisfied with Gurofski’s explanation.
Some days prior to the 22nd of June, they consulted their
solicitor. The situation was placed before the Crown Attor-
ney, and he apparently advised prosecution of Gurofski for
having stolen the premiums. An information was laid be-
fore the police magistrate early on the 22nd. Tater on in
. the same day the fire occurred, which resulted in practically
- a total loss of the property insured.
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Upon claim being made against the insurance companies
for the amounts which each was called upon to pay upon ad-
justment, as might be expected, the insurance companies re-

fused to pay.’ Subsequently, the National (New Jersey)

settled its liability—$812.39, according to the adjustment—
for $700. The plaintiffs now look to Gurofski to make good
the loss they have sustained by reason of the fact that the
policies are not, it is said, binding upon the companies.

An agent who receives money to he paid for his principal
has no authority to set this off against a debt due from the
payee to him. His duty is to pay; but if the payee assents
to the set-off, it becomes payment. There is no necessity for
the form of handing over the money and then handing it
back. - The assent to the set-off dispensed with this.

Here the set-off was assented to by the agent of the in-
surance company, and the amount of the premium was
carried into the running accounts between the parties. The
insurance companies parted with the policies, being content
to carry the premiums into the running account between the
different agent and sub-agents.

The plaintiff having paid the premium and the policies
having been delivered, under the circumstances they were
valid policies, and the defendant has been guilty of no de-
fault.

The action fails and must be dismissed. Though I have
much sympathy for the plaintiffs, T can find no reason for
withholding costs.

After T had prepared the above judgment in this case, in
June last, application was made to me for leave to recall
Mr. Ring for the purpose of shewing that credit was given
by the firm of Ring & Co. to the insured and not to the in-
tervening insurance brokers, either the brokerage company
or Gurofski. T do not know, in the view T have taken of
the case, that this is really material. No doubt the premiums
were charged by Ring to the customer. This course was
adopted by him, he says, on the advice of his solicitor, so
that he would be able to look to the customer direct if the
agent did not pay over the premium. I cannot regard this
as being the real situation. It was an endeavour to have two
strings to his bow. The real essence of the matter was, T
think, as outlined in my judgment. T do not think that the
new evidence in the result modifies the decision arrived at.
1 prefer the evidence given before a mark at which to aim
had been clearly apparent.
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MEMORANDA OF APPEALS.
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Satisfaction or payment — Issue Possession of lands — Island in
of fact — Bills of exchange drawn on Lake Erie — Abandonment in winter for
judgment debtor — Payment to judgment physical reasons — Alleged possession as
creditor — Presumption from endorse- caretaker — Evidence — Action of eject-

ment — HKvidence—Opposite party called
as witness—Party calling opponent not
bound by testimony. Bell v. Rogers, 582,

Settling minutes of terms—Under-
%lging. Moffatt v. Grand Trunk Rw. Co.,

Summary judgment — Rule 57 —
Defence—Extension of time for payment
of debt — Arbitration — Application of
commissions on debt — Dispute as to
credit item — Reference. Jardine v. Me-
Donald, 675,

LANDLORD AND TENANT.

Alleged conversion of chattels—
Short Forms of Leases Act, 10 BEdw.
VII., ¢. 54, sch. B, cl. 10 — Removal of
fixtures — Costs — Set-off. Atten-
borough v. Waller, 193.

Claim for forfeiture of lease —
Surrender — Possession — Return of
deposit — Deduction of rent — Evidence
—Costs. Angelschick v. Rom et al., T97.

Flooding of demised premises —
Knowledge of landlord — Concealment
of defect — Knowledge of purpose for
which premises leased—Liability in dam-
ages—Assessment of damages—Counter-
claim. Miles v. Constable, 351.

Lease — For 21 years — Parcel sub-

divided by lessee by assignment — Pro-.

perty taken over by landlord — Valua-
tion of buildings — Price accepted by
lessee — Claim of sub-tenant for price of
his building. Ramsay v. Proctor, 414,

Sub-lease — Covenant for quiet en-
joyment — Privilege of making fireproof
room — Breach of covenants — Failure
to prove.
way Bquipment Co., 692,

LIMITATION OF ACTIONS.

Possession of lands — Fvidence —
Purchaser at tax sale — Insufficiency of
mere claim or entry — Declaration of
title — Trespass — Injunction — Dam-
ages — Reference. oper v. City of
Windsor, 721,

Dominion Waste Co. v. Rail-.

ment — Dismissal of — Costs. Natiress
v. Goodchild, 184.
Possession of lane — Title to not

required by placing gates at. ends of.
Lawson v. Bullen, 257,

Promissory mote — Acknowledg-
ment in writing — Unconditional promise
to pay — Notes made in representative
capacity and for accommodation—Evi-
dence, British Whig Pub. Co. v. Harpell,

733,

LOCAL MASTER.

Motion to confirm report—Refer-
ence to ascertain next of kin—Missing
beneficiary — Insufficient enquiry — Ref-
erence back — Direction as to advertis-
ing. Macdonald v. Boughner, 192.

MASTER AND SERVANT.

Company — Incorporated, but not
organized or operated — Contract of hir-
ing—Manager, salary of—Settlement of
claim. Wallace v. McKay, et al., 672.

Wages—Wrongful dismissal—Assault
— Damages — Counterclaim — Costs.
Cowper-Smith v. Hvans, 759.

MEDICINE AND SURGERY.

Malpractice — Negligence — Find-
=n% of fact — Damages. Cassan v. Haig,
(6995,

MONEY.

Lent — Action for — Onus — Faijl-
use to discharge—Statute of Limitations,
Joady v. Soady, 239,

MORTGAGE.
Covenant to insure — Inability to
find company to take risk — Covenant

broken — Right of mortgagee to posses-
sion — Costs. Carrique v. Pilgar, 77.
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Priority — Covenant by first mortga-
gee in second mortgage — Construction
—Non-postponement — Reformation —
Foreclosure — Sale. McKey v. Conway,
824,

Power of sale—Action to set aside
sale — Alleged conspiracy — Service of
notice on tenant — Duty to notify mort-
gagor — Suspicious circumstances—Sale
at undervalue — Rent — Surplus pro-
ceeds—Costs. Keane v. Mclntosh, T10.

MUNICIPAL CORPORATIONS.

Action for damages by flooding—
Inadequate culvert—Act of third party
—~Obstruction of natural watercourse —
Negligence — Continuing damage—Man-
datory order to defendants to repair —

Damages — Costs. Ruddy v. Town of

Milton, 406.

Arbitration and award — Closing
of highway — Injury to neighbouring
lands—Construction of railway—Benefit
from — Refusal to consider — “ Con-
templated work "—Meaning of—Munieci-
pal Act, 1913, s. 325-—Non-retroactivit:
—Evidence — Damage beyond that suf-
fered by public — Award sustained. Neal
«& Town of Port Hope, Re, T17.

Board of Water Commissioners—
Rights and duties — Alteration and ex-
tension of plant and equipment—Surplus
of revenue over cost of operation—Pay-
ment by Commissioners to Municipal
Treasurer — Power of Commissioners to
draw upon—Right of Commissioners to
determine what extensions necessary —
Municipal Waterworks Aect, R. S. O.
1897, ch. 235, secs. 2, 38, 40, 47—Public
Utilities Act, 8 & 4 Geo. V. ch. 41, secs.
3. 26, 34, 35, 43. Berlin & Rrec't;uzupt_
Water Commissioners of the City of 'Ber-
lin, Re, 664,

Bonus by-law — Injunction to re-
strain submission to ratepayers — In-
sufficiency of material—Industry of simi-
lar nature to one already established —
Balance of convenience, "Fitz Bridges v.
Windsor, 9

Bridge across river dividing city
and county—Liability for cost of con-
struction and maintenance — Ascertain-
ment of boundary between city and
county — Municipal Act, R, S. O. 1914,
ch. 192, sec. 452 — Territorial Division
Act, R. 8. 0. 1914, ch. 3, sec. 9—Joint
undertaking — Originating notice—Muni-
cipal Act, sec. 465 (1). Ottawa & Carle-
ton, Re, 545.

By-law establishing water works
system — Molion to quash — Special
Act, 3 & 4, Geo. V., c. 109—Order of
Provincial Board of Health — Public
Health Act—Detailed plans not prepared
—Statute to be strictly construed—Ex-
ceeding of powers—Necessity of submis-

sion to ratepayers — Works in Quebec
province — Provincial rights—Dominion
legislation — Territorial jurisdiction —

Ilormer by-law quashed — Res judicata
'—ngsts. Clarey v. City of Ottawa, Re,
OO,

By-law expropriating lands —
I’ower of corporation to repeal — No
~utry authorised -— Trifling entry in
“act made — Lesser quantity of land
taken — Consolidated Municipal Aect,
1003, s, 463. Guest v. City of Hamilton,
224,

By-law — Rescission — Injunction.
Hair v. Meaford, 454.

By-law — Sealing — Municipal Act,
1913, s. 258 (3)—Conviction under —
Seal affixed after conviction—Conviction
affirmed. Rex v. Fauwz, 751.

By-law submitting question to
electors—Form of ballot—Municipal Act,
s. 398, s.-s. 10—Prevention of true ex-
pression of wishes of electors—Quashing
of by-law. Gaulin v. Ottawa, 15.

Construction of sewer - Draining
of surface water—Pollution of stream -——
Increase of flow — Rights of riparian
owners — REvidence — Estoppel — Con-
sent — Injunction. Serimer v. Town of
(lalt, 53

Drainage — Insufficiency of drain—
Improvement and extension—Report of
enginee st of improvement—Assess-
ment against adjoining townships—Costs
and damages in action against one town-
ship—* Surface water "—Cut-off—Muni-
cipal Drainage Act, R. S. O. 1914, ch,
198, sec. 3, sub-sec. 6—Spreading ex-
cavated earth on township line road.
Nandwich South, Township of, v. Town-
ship of Maidstone, T04.

Officers — Quo warranto — Deputy
Reeve — Right of town to have—h&nl-
cipal Act 1913, s. 51 (1) (2), 56, b7,
58—Number of electors — mputation
~—Affidavits — Tenants not entitled to
vote — Removal from list—Allowance of
in201tion. Rex ex rel. Sullivan v. Church

Rights over highway—Construction
of sewers—Removal and replacement of
mains of gas company — Cost of — By
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whom borne — Estoppel — Public Utili-
ties Act 3 and 4 Geo. V., c. 41, s, 51—
Moneys paid by municipality under pro-
test—Judgment for return of. Toronto
v. Consumers Gas Co., 23, 850.

Submission of question to elec-
torate—DMunicipal Act, c. 398 (10) —
Non-compliance with — Tack of by-law
—Injunction. Gaulin v, Ottawa, 21,

Transient Traders’ By-law—Muni-
eipal Act, R. S. O. 1914, c. 192, 5. 420 (7)
— Company occupying warehouse and
selling goods without being on assess-
ment roll or having license—Conviction
of servant or agent — Evidence—Quash-
ing conviction — Costs. Lang & Kil-
loran, Re, 579.

NEGLIGENCE.

Archway over roadway—Driver on

load erushed between archway and loaded '

waggon—Died later — Action by widow
to recover damages under Fatal _Acmdents
Act—Deceased in position of licensee or

invitee — Duty of owner of premises. .

Parker v. Dyment Baker Lumber Co.,
486.

Automobile accident — Alleggd de-
fective guardrail—Contributory negligence
—Recklessness on part of driver of car
—Right of passenger to recover—Know-
ledge of passenger — Assumption of risk.
Miller v. Wentworth County, 223,

Buildings — Demolishing — Work-
man injured — Action by administraj:or
under Workmen’s Compensation Act. Sim-
berg v. Wallberg, 390.

Buildings — FErection — Injury to
servant of sub-contractor — Absence of
negligence on part of master — Findings
of jury — Workmen’s Compensation Act,
R. 8. 0. 1914, c. 146, s. 4 — Person own-
ing and supplying ways, works, etc.—
“ Workman ”—* Contractor.” Hallett v.
Abraham & Fisher, 355,

Dangerous appliance — Knowledge
of master — Appreciation of servant of
risk — Contributory negligence—Findings
of jury — Inconsistency — Reconsidera-
tion — Common law liability—Statutory
Liability — Damages. Chadwick v. Tud-
hope, 186,

Death of employee—Defective floor
of brick kiln — Findings of jury—Evi-
dence — Common law liability — Know-
ledge of superintendent — Workmen’s
Compensation for Injuries Act—Damages.
M'Nally v. Halton Brick Co., 536

NEGLIGENCE.

Death of employees — Alleged
breach of statutory duty — Factories,
ete., Act—3 and 4 Geo. V., ¢. 60—Death
of employees in burning building—Cause
of death unknown—ILack of causal con-
nection between alleged negligcence and
deaths. Birch v. Stephenson, McDougall
v. Stephenson, 117.

Death of servant — Negligence —
Knowledge of possible danger — Instrue-
tion — Warning — Death caused by
want of care on part of deceased—Find-
ings of fact of trial Judge—Costs. Soden,
Matilda, v. Tomiko Mills, 614.

Death of workman — Breach of
statutory duty — Contributory negli-
gence — Finding of jury — Evidence —

Dismissal of action, ILwnazuk v. Canad-
ian Northern Coal & Ore Dock Co., 390.

Employee injured by felled tree
falling on him — Workmen’s Com-
pensation for Injuries Act — Lack of
notice — Defective system — Common
law liability — Damages. Kostenko v,
O’Brien, 387.

Explosion o Dynamite caps — Loss
of eye. Renzoni v. Sault Ste Marie, 479,

Fall of elevator — Evidence—Fault
of plaintiff or fellow-servant — Common
law liability. Fortune v. Nelson Hard-
ware Co., 24

Fatal accident — Fall from gang-
way — Employment not established —
Lack of contract — Negligence — Rvi-
dence — Kindings of jury overruled —
Invitee — Duty of defendants — Absence
of latent danger — Knowledge of invitee
—Hpileptic fits — Cause of death., Beck-
erton v. Can. Pac. Rw. Co., 830,

Fatal Accidents Act — Death of
children in sand-pit — Duty towards —
Municipal corporation owners of pit —
Negligence of carter — Master and ser-

vant — Scope of employment — Find-
ings of jury — Damages — Apportion-
ment. Robertson v, Village of Have-

lock, T2,

Fatal Accidents Act — Master and
servant — Dock labourer casually em-
ployed by defendants — Deceased sub-
ject to epileptic fits — Release of lia-
bility — Neglect to barricade gang-
ways — Findings of jury — Non-suit.
{34e20kerton v. Canadian Pacific Rw. Co.,

Fatal Accidents Act — Explosion
in mine — Failure to inspect — Mines
Act, R. 8. 0. 1914, e. 32, s. 164, Rule
10 — Findings of jury — Evidence —
Appeal. Musumicei v. North Dome, S41.



NUISANCE—PLEADING.

Fatal Accidents Act — Master and
servant — Death of foreman of coal sheds
— Contributory negligence — Pouring
gasoline near lighted lantern — Findings
of jury — Defective appliances — De-
ceased author of accident — Damages
inadequate — Improper attitude of jury
— Dismissal of action. Martin v. Pere
Marquette Rw. Co., 177.

Injury to and death of servant—
Action under Fatal Accidents — Explo-
sion of hot water range in hotel Kit-
chen — Common law liability — Em-
ployment of competent persons by hotel
company — Independent contractor —
Findings of jury — Negligence of fel-
low-servants — Common employment —
evidence, Junor v. International Hotel
Co., Lid., 646.

Injury to servant—Railway brakes-
man — Negligence — Tiability — Find-
ing of jury — KEvidence. Melntyre v.
Grand Trunk Rw. Co., 548.

Injury to servant by electric cur-
rent — Evidence. Raynor v. Toronto
Power Co., 506.

Injury to workman — Air-drill fall-
ing on him — Alleged negligence of fel-
low-workman — Findings of jury — Con-
tributory negligence—Negligence of fore-
man — Supplemental finding by Appel-
late Court. Phillips v. Canada Cement

Co., 145,
Injury to workman — Fall from
hoist — Negligence of foreman—Work-

men’s Compensation Act — Building
Trades Protection Act, 1 Geo. V., ¢. T1,
s, 6—Reasonable safety from accident—
Rvidence—Damages. Schofield v. Blome,
Johnston v. Blome, 389.

Railway—IHighway Crossing — Aceci-

dent at — TFire — Motor engine and
truck hit by freight train — vidence as
to excessive speed — Sounding of bell

and whistle — Contributory negligence of
driver of motor truck — Fireman injured
—Actions by city for damages to truck
and by fireman for personal injuries,
London v. Grand Trunk Rw. Co., Sum-
mers V. Grand Trunk Rw. Co., 436,

Railway — (d) Persons — Risks as-
sumed by — Dangerous road between
rails. Guardian Trust Co. v. Dominion
Construction Co., 403

Street railway — Inju to pas-
senger — Contributory negligence —
Alighting while car in motion—Findings
of jury — Interpretation of—Evidence,
Brown v. Toronto Rw. Co., 149.

871
NUISANCE.

Municipal corporation — Opera-
tion of electrical pumps — Noise and
vibration — Permissive statutes — Did
not authorize nuisance — Damages in
lieu of injunction — Necessity of opera-
tion for municipal purposes — Quantumr
of damages — Diminution in value of
property. Chadwick v. Toronto, 155.

Smelter — Noxious fumes and va-
pours — Special damage to plaintiff —
Death of cow — Voluntary abatement
of nuisance by defendants. Cairns v.
('anadian Refining Co., 490.

PARTICULARS.

Statement of claim—Action against
railway company for death of engineer—
Negligence — Res ipsa loquitur — Work-
men's Compensation for Injuries Act, s.
15— Names of employees guilty of negli-
gence — Limitation of rule — Rules and
regulation of company—Order for par-
ticulars of struck out. Pierce v, Grand
Trunk Rw. Co., 5.

PARTIES.

Third — Action by company against
executors of deceased director for breach
of trust—Third party claiming against
co-director — Contribution or indemnity.
Guelph Carpet Mills Co, v. Trust and
(fuarantee Co, Ltd., 293,

PARTNERSHIP,

Mining claim — Action to establish
—Evidence — Findings of fact—Counter-
claim — Promissory notes—Costs. Labine
v. Labine, 170.

PLEADING.,

Action for possession of motor
car — Statement of defence — Lien for
debt — Insufficiency — Particulars —
ILeave to amend. McKinney v. Mo-
Laughlin, T73.

Appearance — Affidavit with—Speci-
ally endorsed writ — Officer of company
— Personal knowledge non-essential —
Information and belief sufficient — ('ross-
examination — Amendment of writ of
summons. Robinson v. Perrin, 801.
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872 , PRINCIPAL AND AGENT—RAILWAYS.

Appearance — Conditional appear-
ance — Function of — Third party notice
—=Service out of jurisdiction on one of
several third parties—Rule 25 (g) —
Necessity for previous service on party
in jurisdiction — Leave to withdraw con-
ditional appearance — Order for service
set aside — Leave to make fresh service
given. Wolseley Tool & Motor Car Co. V.
Jackson Potts & Co., 104.

Reply — Action on promissory note
—HEmbarrassment — Order permitting
pleading to remain — Leave to appeal

from. Snider v. Snider, 62,

PRINCIPAL & AGENT.

Agent’s commission on sale of
company-shares — Action against two

companies — Contract — Terms of em-
ployment — Evidence — Right to com-
mission — Liability of companies re-

spectively — Costs. Kidd v. National
Rw. Assoc. & National Underwriters, 636,

Agent for purchase of goods —
claim for moneys advanced and commis-
gion — Findings of jury — Interest —
Amendment — Counterclaim — Costs.
Petch v. Newman, 650.

Contract for paymeny of commis-
sion — ‘“ Accepted orders — Commis-
gion earned when orders accepted —
Agent not responsible for subsequent de-
fault — Judgment for plaintiff. White
v. National Coated Paper Co., 69, 464.

Insurance broker—I'ire insurances
obtained for principal. Antiseptic Bed-
ding Co. V. Gurofski, 852

Real estate broker — Action for
commission—Ividence. Shorey v. Powell,
823.

Real estate broker — Action for
commission — Promise to pay commis-
sion not proven — Hvidence — Costs.
Hunt v. Emerson, T89.

Secret dealings — Account — Com-
mission — Costs. Brodey v. Lefeuvre,
194.

Secret profit — Purchase of lands—
Evidence — Fraud — Account—Counter-
claim — Variation of judgment — De-
claration of Partnership — Contingent
order for dissolution — Costs. Bell V.
COoleridge, 198,

Solicitor collecting momneys for
client — Account — Hvidence — Ac-
tion by executor of client. Raikes V.
Corbould, 590,

PRINCIPAL AND SURETY.

Guarantee — Fiduciary relationship
— Fraud or misrepresentation. Royal
Bank of Canada v. Levinson, 393

PROCESS.

Agent for service within juris-
diction of corporation outside jur-
isdiction — Rule 23. Wagner Braiser
& Co. v. Erie Rw, Co., 381.

Defendant outside jurisdiction —
C'onditional appearance—Rules 48 and 25,
Marshall v. Dominion Manufacturers, 380.

Service out of jurisdiction—Ac-
tion of deceit — Agreement for purchase
of western lands—Con. Rule 25 (e)—
Tort committed in Ontario—Conditional
appearance — Function of. Green v,
(niversity Istates, 116,

Service out of jurisdiction —
\ppearance — Application for leave to
enter conditional appearance — Juris-
diction of Court — Con. Rule 25 (g)
—Cognate claims — Leave to appeal —
"efusal of. Bain V. University Hstates,
C‘onnor v. West Rydal Limited, 64,

Service out of jurisdiction —
Order permitting set aside — Irregu-
lurities—Con. Rules 26, 28, 32, 208 —
Affidavit not filed in  time—Statement
of elaim not served with writ. Heaman
v. Humber, 237. 3

RAILWAYS.

Action for conversion of goods
entrusted to them — Railway Aect
(Can.), s. 345—Sale to realize charges
—Negligence of auctioneer — TLoss —
Third parties — Limitation of liability
—Want of endorsement of bill of lading
—Right of third parties to set up—Lia-
bility of railway — Involuntary bailee
—Statutory bailee — Statutory duties—
Onus — Proof of delivery to defendants
—Unsatisfactory evidence — New trial
—Set-off — Costs. Swale v. Canadign
Pacific Rw. Co., 85,

Carriage of goods — Stoppage in
transitu — Order for reshipment—Lija-
bility to railway for loss of goods. Laurin
v. Canadian Pacific Rw. Co., 319.

Contract for transportation of
horses — Breach — Canadian Railway
Act, authority of tariff under — Agent,
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authority and knowledge of. Mancell
v. ‘Michigan Central Railway, 427.

Expropriation — Mining lands—De-
struction of surface by working—Domin-
ion Railway Act, ss. 26, 151, 169, 170,
171, 177, 191, 192, 193 — Compensation
—Ascertainment once for all—Interest
taken by railway under Act. Davies,
Robert, v. James Bay Rw. Co., T41.

REVENUE.

Succession Duties Act — Trust —
Joint account. Gibson Estate, Re Annie,

SALE OF GOODS.

Action for price — Written agree-
ment — Statute of Frauds — Sale by
sample — Findings of fact as to quality
—Condition as to cleanness — Counter-
claim — Goods stored for purchaser —
Plgdge by vendor. Klengon v. Goodall,
659.

Construction — Sale of gas engine
—Warranty — Guarantees — Breach of
—Loss sustained through — Consequen-
tial damage — Limitation of liability
as to — Apparently conflicting clauses of
contract — Printed form — Special pro-
vision inserted by parties — Reference—
C??:ts. (Baldwin v. Canada Foundry Co.
134.

Default in delivery of goods pur-
chased — Cause of — Hvidence — Dis-
missal of action — Contingent assess-
ment of damages. Dick, David, & Sons v.
Standard Underground Cable Co., 222,

Refusal of purchaser to accept—
Terms of contract — Evidence — Dam-
ages — Quantum, British Columbia Hop
Co. v. St. Lawrence Brewery Co., 106.

SCHOOLS.
High — District boards — Municipal
Councils — By-laws, requisition for —

High Schools Act. Dougherty v. Town-
ship of Hast Flamborough, 445.

Separate schools — Attempted dele-
gation of powers of board to chairman—
Interim injunction—Attempted evasion
of — Rules of practice — Purpose of —
Interim order for opening of schools
closed — Preservation of statuts quo —

Adjournment of trial. Mackell v. Board
of Trustees of the Roman Catholic Sep-
arate Schools for the City of Ottawa, 809,

SOLICITOR.

Action for bill of costs — Services
performed for wife of defendant—Guar-
antee not proven — Liability of hus-
band — Dismisal of action. Beck V.
Lang, 413

Agreement with client in foreign
country — Contingent fee — Share of
estate — Client, widow without inde-
pendent advice — Duty of solicitor —
Agreement made after relationship of
solicitor and client established — Proof
of foreign law — Lex loci contractors—
Action to set aside agreement—=Solici-
tors Act, R. S. O,, c. 159, s. 56, et seq.—
Impossibility of performance of agree-
ment of solicitor—Lack of consideration
—Agreement set aside. MacMahon v,
Taugher, T74.

Application for delivery up of
papers and funds to client — Re-

tainer — HKvidence — Costs. Solicitor,
Re, 190,
Costs — Taxation — Retrospective

application of tariffs of costs appended to
rules of 1913 — Appeal from taxation
of loecal officer — Right of appeal under
Rule 508 — Objections to taxation —
Procedure under Rules 681, 682 — Ap-
plication of — Reference to Senior Tax-
ing Officer at Toronto. Solicitors, Re,
571,

Fees for Surrogate work-—Tariff
—Recommendation by Surrogate Judga
for increase. Martin Hstate, Joseph 8.,
Re, 393.

STREET RAILWAY.

Laying rails on streets under
authority of bg-lnw not submitted
to electors — Statutory requirement—
Action by persons affected to restrain
laying of rails and to compel removal
Locus standi — Special and particu-
lar injury — Parties — Jurisdiction —
Ontario ilway and Municipal Board,
Mitchell and Dresch v. Sandwich, Wind-
sor and Amherstburg Railway, 638,

- Passenger on “through” car -
Refusal to stop car to set down pas-
senger at intermediate point—Action for
breach of contract — Act of incorporas
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tion of defendant company, 39 Viet. (0.)
ch, 87, secs. 8 13 — Agreement with
city corporation — By-law — Ontario
Railway Act, 8 & 4 Geo. V. ch. 36, secs.
54, 105, 161—Ontario Railway and Muni-
cipal Board—Right of company to oper-
ate “through” cars, Fielding v. Hamil-
ton & Dundas Street Ruw. Oo., 676.

TITLE TO LAND,

Cloud om — Rxchange of land by
intending purchasers whose offers had
not heen accepted — Removal of instru-

ment from vregister, Swartz v. Black,
634,

Improvements — Timber — Rent—
Basis of settlement — Costs. Hedge v.

Morrow, 245,

TIMBER.
Sale of Lumber — Delay in ship-
ment - Time, essence of contract  —

Trade custom. Canada Pine Lumber Co,

v. MeCall, 469,

TRADE NAME,

Right to use partnership name—
After dissolution —— Similarity to firm
name of plaintiffs — Evidence — Action
for injunction. Cox v. Rennie, 296.

Application for hearing in cam-
- Action for declaration of nullity

era mn (
of marriage — Illness of plaintiff — Re-
fusal-—Public policy. Reid v. Aull, 44,

Jury mnotice — Action on insurance
policy — Unsuitable action for trial by
Jury — Notice struck out — Transfer to
non-jury list—Con. Rule 898. FHckersley
V. Federal Life Assurance Co., 246,

New trial — Jndge's charge, reflec
tion in on character of parties and pur-
pose of hiring — Jury prejudiced by
charge. Laird v. Tavicabs Limited, 471,

TRUST AND TRUSTEES,
Bond mortgage — Resignation of
trust company as trustee—Appointment
of well qualified private person—Security
—Costs. Harrisburg Trust Co. & Powell
V. Trusts & Guarantee Co., 158.

.

TITL'Y TO LAND—VENDOR AND PURCHASER.

Purchase of Crown lands — Pay-
ment of share of deposit — Agreement—
Patent taken in name of defendant—De-
claration of trust in respect of share of
plaintiff’s assignor—Amendment—Fraud
—Right of assignee for benefit of credi-
tors to sue — Reference —Costs, Cole
v. Deschambault, 348, 630.

Receiver of railway company -—
Payments to bondholders—Costs. Trust
& Guarantee Co. v. Grand Valley R,
o, 159. X

—

VENDOR AND PURCHASER.

Ability of vendor to convey
Tender of purchase-money necessary -—
Right of purchaser to rescind—Measure
of damages — Action for instalment of
purchase-money — Costs -— Terms.
Iehrenbach v. Grauel, 20,

Action for instalment of pur-

chase-money — Ability of vendor to
convey—Right to rescission—Damages—
Limitation of — Abatement of purchase-

money-—Application of payment—Costs.
'ehrenbach v. Grauel, 520,

Assignment by purchaser to sub-
purchaser — Rights of sub-purchaser—
Dispute as to whether water lot included
in agreement Construction of agree-
ment — HEstoppel — Evidence — Notice
to sub-purchaser of terms of bargain
~ Acceptance of payments by vendor

“Specific performance—Costs. Allan v.
Petrimoule & Carnoot, 510,

Deed to be given when all instal-
ments paid Spoliation of land by

purchaser in meantime — Injunction —
Default in payment — Relief from for-
feiture upon payment of amount due

under agreement. Heward v. Lynch, 383.

Land outside of province —Specifie

performance — Title — Failure of ven-
dors to acquire — Judgment for return
of purchase-money — Stay of execution

to enable vendors to make title. Camp-

bell v. Barrett & MeCormack, 344,

Material difference in subject-
matter of sale — Land subject to right
of way — Parties not ad idem — Execu-
tory agreement — Rescission Lien for
money paid and for improvements ~Use
and occupation—Costs, Fesserton v. Wil-
kinson, 419,

Oral agreement — Possession taken
by vendee — Payment of taxes—Statute



VENUE—WILLS.

of Frauds — Part performance — Agree-
ment enforced against grantee of vendor
with actual notice — Trespass — In-
junction. Cook V. Barsley, 514.

Rescission — Misrepresentation —
Materiality — Representation by words
and conduct — Rescission of contract—
Damages — Occupation — Rent — Set-
off—Costs. Aspden v. Moore, 48.

Rectification of oral agreement.
Dannangelo v. Maza, et al., 399.

Specific performance — Agreement
for sale of land — Option — Notice of
acceptance—Mode of acceptance—Tender
—Bvidence — Findings of trial Judge—
Appeal. Shafer v. Ross, 834.

Specific performance — Building
restriction — Buildings to be kept back
from street line — Corner lot — Restric-
tion limited to street on which lot fronts.
McKerchen v. McCombe, 235,

Specific performance — Objections
to title — Clause allowing rescission in
case of unwillingness or inability to re-
move — Tender of conveyance — Non-
acceptance — Termination of agreement
— Damages — Costs — Dismissal of ac-
tion. Fline v, Creighton, 386,

Specific performance — Purchase
of land—Day named for closing — Time
essence of contract — Default by vendor
—Rescission — Registration of plan —
Dismissal of action, Lawson v. Hunt, 58.

Specific performance—Subsequent
sale — Subsequent purchaser not before
Court — Damage not proven — Accept-
ance of opinion in lease — Consideration
adequate — Statute of Frauds — Identi-
fication of parties — Time limit — Im-
plied limit, life of lease—Costs. Bennett
v. Stodgell, 188.

Time fixed for closing sale—Iix-
tension of time —~ Payment of money by
purchaser to vendor — Repudiation by
vendor — Time of essence of contract —
Right of vendor to treat agreement as
terminated and to recover money paid-—
Equitable relief, Winnifrith v. Finkle-
man, 667.

‘Title — Building restrictions — Run
with land — Release of required. Booke
& Smith, Re, 869.

Title to land agreed to be sold—
Building restrictions — Covenants — In-
tention — Building scheme — Applica-
tion under Vendors and Purchasers Act
—Probability of litigation — Title not
one to be forced on unwilling purchaser.
Palmer & Reesor, Re, 575.

875

Writing evidencing completed
bargain — Finding of fact — Inability
of vendor to make title — Knowledge of
purchaser — Absence of deceit — Dam-
ages for breach of contract — Timitation
to amount of expense incurred by pur-
chaser —  Recovery of small sum—Costs
—_Discretion. Brett v. Godfrey, 714.

Written memorandum — Omission
of material terms — Consensus ad idem
not arrived at — Duress — Claim for
reformation of agreement — Conflict of
evidence—Findings of fact of trial Judge.
Parent v. Charlebois, 641

P

VENUE.

Motion to change venune—DBalance
of convenience — KExpense — View by
trial Judge — Motion granted, Melntosh
v. Stewart, S1.

WATER AND WATERCOURSES.

Obstruction of flow — Injury to
navigation — Damages to navigation
company — Special damage — Lack of
aparian ownership — Damages — Quan-

" tum — Appeal — Increase — Reference.

Rainy River Navigation Co. V. Ontario
& Minnesota Power Co, & Minnesota &
sutario Power Co., TH2.

Obstruction of mavigation — In-
vasion of right — Damages, when more
than nominal, Rainy River Navigation
‘0., Ltd, v. Watrous Island Boom Co.,
4156,

———

WAY.

Non-repair—Death of child by being
thrown from waggon — Liability of town-
«hip corporation -— Neglect to fence
ditches — Evidence — Action by parents
under Fatal Accidents Act — Damages,
Kinsman v. Township of Mersea, H26.

Right of way over lane — Acquir-
ing by prescription. Holton v. Smith, 461,

WILLS.
Absolute gift — Subsequent words

cutting down — BEffect of — Gift over—
Failure. Miller, Re, G18.




876

Action to set aside — Interim in-

junction — Motion to continue — Inca-
pacity of testator — HEvidence — Injune-
tion dissolved — Costs. Thompson V.

Thompson, T90.

Advise and direction of Court —
Executors — Discretion — Annuities —
Insufficiency of income — Resort to cor-
pus — Shares of infants— Vested estates
—Period of distribution — Costs. Wood
Bstate, Re Alewander, 540.

Appointment of trurt company
as “executor and trustee” — Revo-
cation by codicil of appointment of ex-
ecutor and appointment of-individuals as
executors — Rffect as to trusteeship.
Messenger Hstate, Re, 655.

Codicil — Bequest of residue—Later
bequest of ‘“balance” of estate — Re-
pugnancy — Desire to avoid intestacy—
Clear gift followed in preference to vague
—Costs. Farrell Estate, Re, 220.

Death of devisee prior to making
of will—Intestacy. Rocque, Re, 18,

Devise and bequest to som, sub-
ject to charge for maintenance of
widow — “Comforts she has been used
to?” — Ascertainment of proper sum for
maintenance — Powers of Court—Orig-
inating notice — Rule 600 — Additional
bequest to widow of life income from in-
gurance moneys. Leishman Hstate, Re,

Devise of lands for life — Duty of
tenant to provide for mortgage interest
and taxes — Devise taken as whole —
Deficit on one parcel to be made up out
of surpluses on others. May, Re, 17.

Devise to bachelor son for life, to
his wife for life and to children—
Devise to children void — Rule against
perpetuities — Contingent remainder on
contingent remainder — Intestacy — Im-
provements under mistake of title—Lien
for—Alternative retention of lands upon
payment of value — Possession — Limi-
tations Act — Time not running against
remainderman until life estates deter-
mined—Partition. Stuart v. Taylor, 210.

Election — Legacy to niece—General
devise — Lands of testator in which le-
gatee had half interest — No election —
Intention — KEvidence — Foreign execu-
tors — Partition — Costs. Snider V.
Carleton, Central Trust v. Snider, 340,

Estate — Corpus and income of an-

nuities—Source of payment of life estate
—Intention of testator. Mitchell Estate,

i\

WILLS.

Gift to daughter — Moneys in bank
for household expenses — Large sum in
bank at death — Trust — Surplus —
Resulting trust — Sale of devised lands
—Mortgages — Personalty — Claim of
devises disallowed — Mortgage on wife’s
property — Assumption of — Charge on
real estate. Barrett, Robert @., Re, 305.

Gift to daughters — “Out of”
rentals—Increased rentals — No increase
in gift—* Issue ” — Limitation to child-
ren — Hstate tail negatived — Residuary
estate — Tenancy in common. Barrett,
Rebecca, Re, 301.

Gift to wife — “ For best advantage
of herself and son” — Absolute gift —
Precatory trust — Tendency against ——
Vendor and purchaser application—No-
tice to official guardian—Costs. Kelly &
({ibson, Re, 195,

Income from farm — Maintenance
and education of daughter — Accumula-
tions of rent — Interest. Carr, Stephen,
Re, 337,

Invalidity — Incompetence of testa-
trix — Onus of proof — Hvidence of phy-
sician who witnessed will-'— Declaration
of intestacy — Injunction — Costs.

Duggan v. Allan, 769.

Joint tenants for life — Tenants
in common in tail — Remainder over.
Harrison, Re, 401

Legacies—Abatement of will—Debts
—Legacy in satisfaction of dower—Elec-
tion — Specific legacy — Instructions to
sell — Execution — Agents of legatee,
Lambertus, Re, 326.

Legacies — Insufficiency of estate to
pay in full — Abatement — Legacy to
creditor in satisfaction of debt—Claim to
priority — Payment of legacy in full by
executors — Allowance by Surrogate
Court Judge — Appeal — Originating
notice —— Determination of question aris-
ing on will. Rispin, Re, 611.

Life estate — Gift in remainder —
Vested interest in remaindermen. Me-
Laughlin, Re, 125,

Life estate — Vested remainder —
conversion — Reconversion. Doran, Re,
DD

“ Needy relations” — Meaning of
—Right of executors to participate —
Discretion of executors — Bona fide ex-
ercise of—Costs. Cawthrope, Re, T62.
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