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Cawady Law Fonrnal,

Toronto, SQphmber, 1875.

WE are pleased to see an alteration in
the subjects prescribed for examination
by the Committee on Legal Education of
the Law Society. As will be seen by an ad-
vertisement in another place, Mr. Taylor’s
concise work on equity jurisprudence
takes the place of the more volumin-
ous treatise of Story; Taylor on Titles is
substituted for Watkins on Conveyancing
in the final examination for articled
clerks, and Walkem on Wills for the same
work on conveyancing in the final exam-
ination for call. The changes come into
force next January.

Tae fourth Part of the new Digest,
by Mr. Christopher Robinson, Q.C., and
Mr. Frank Joseph, has been issued. So
far, we have nothing even to suggest by
way of improvement, and no fault to find,
except that we have not the rest of it.
It would be difficult to find a work that
shows more careful arrangement and more
thorough attention to details than does’
this Digest. We expected much, and
have not been disappointed. We notice
in this Part a heading new to Canadian
Digests, viz. ¢ Constitutional Law.”.
Our responsibilities a8 an important part
of a great nation grow apace, whilst an
additional subject of study is being added
to those which already require our atten-
tion as lawyers.

Ix pursuance of chap. 1 of 38 Vict,,
the first volume of the Statutes of 1875
contains a number of Orders in Council
and Proclamations, some of which will be
useful and some interesting to the public
and to the profession. In addition will
be found several of the extradition trea-
ties of Great Britain with foreign powers,
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and the commercial treaties with the
French Republic. Much care will be re-
quired on the part of the compiler of
the volume, so that it may not be over-
loaded by these additions, and, on the
other hand, that valuable information
may not be omitted. As the statutes
are used almost solely by lawyers, magis-
trates, and municipal officers, information
useful in their departments, rather than
in the commercial world, should be pre-
ferred. The information thus given is a
continuation of the volume already com-
piled and published at Ottawa, giving the
Orders in Council having the force of law.

AFTER a person comes to a peaceful end
and is decently buried, his reappearance
is annoying, and tends to discomfort and
confusion. Now, no one can say but
what Trinity Term had a decent burial ;
in fact, as we have shown in a previous
number, his obsequies were rather elabor-
ate ; why then should his ghastly pre-
sence be allowed to annoy us again. He
was always a nuisance, and his destruc-
tion was hailed with delight by a long-
suffering profession. But here he is again,
more feeble and objectionable than ever.
Oh, that the Attorney-General and the
Treasurer of the Province had been lead-
ers at the common law bar instead of
the equity bar ! Of course no one is bene-
fited by the change, no more business is
in fact done ; whilst the Judges have to
rush back to town in the hottest weather
to hear a few savage counsel move a few
unimportant rules which the other side
is not there to argue. The chiefs of the
courts very sensibly stay away ; one of the
Judges declines further to waste the pub-
lic time by uselessly donning the purple
2t 11.55 a.m. and doffing it at 12.05 p.m.,
and fixes the trial of an election case in
the middle of the second week ; and so on.
Judges, counsel, and attbrneys are unne-
cessarily worried, and the public receives
no practical benefit.

THE SUPREME COURT.

“ Whatever is supreme in a state ought to.h‘”"f':
much as possible, its judicial authority so constity
not only not to depend upon it, but, in some gol“,::dnﬁ
ance it. It ought to give security to_its justice, B aerts
its power. It ought to make its judicature, 83
something exterior to the state.”—Edmund
on the French Revolution. Works, vol. 3, p. 506-

Tre establishment of a Supreme CO‘“?
completes the third department of constl”
tutional government in Canada—the J4"
cial ; the executive and legislative b”n.g
usually the elder departments. g
court will constitute a tribunal of
stitutional jurisprudence, which
have an important influence in the adm?>
istration of public justice and in le
lation within the Dominion. o

It has long been a rule of natio?
policy that, for the security of Pl'i‘me
rights and the administration of 't?al
public laws, there should be a judic™
department in every well organised 8°
ernment ; but statesment and jurists ba
differed as to the limit to which the 9%
tions of the national judiciary Sh‘?“y
extend. In England, where the le§
tive body is itself the constitutio®
power, Parliament is the supreme ju
of the constitutional limit of its .oWﬂ
jurisdiction. But where, by a Wf‘t?ea
instrument, the functions of the legisl*"t’lv
department of the government are divi®
between two classes of legislative b"dlhe
each of which is supreme, quoad
subjects within its jurisdiction, ther®
danger, from the artificial or narro¥ 1’;_
which divides cognate subjects of 168" B
tion, of the laws of one jurisdiction ¢ 3
ing with the laws of the other.
being so, a supreme constitutional aut b

. . ot 11
rity becomes a necessity as a depart®””
o pati®®’
tion5’

0

i};urlm

cov”
mu

of the public government of th
and for this, as a part of its high fun¢
the Supreme Court of Canada com® »
existence. J of
The Supreme Court, as the tribu” o
last resort, must occasionally reV! o
either directly or indirectlyfi“dep i
dently of the special jurisdiction
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after referred to—the legislative powers
of the Dominion and Provincial Parlia-
ments, and will thus be the means of
building up a constitutional jurisprudence
Peculiar to the system of government in
Canada. Part of its ordinary duty as
an appellate court will be the inter-

Pretation of the laws enacted by the sev- |

eral legislative bodies, which will, in
many cases, necessarily involve the deter-
mination whether the particular law to
be construed is within the power of the
enacting legislature. Questions common
toall the provinces will be settled upon a
principle of uniformity, which heretofore,
amongst the seven co-ordinate and in-
dependent tribunals, could not have
been expected to exist. It is alleged
that in some instances a Provincial or the
Dominion Legislature has passed laws
Which clash with the powers of the other,
Or are ultra vires; and the legal light of
Provincial courts, though luminous with
* Judicial experience, has not altogether
tatisfied the legal or public mind, nor has
it shone with a uniform light on the juris-
diction of the local legislatures.* Were
this want of uniformity to be con-
tinued, the legal disorganisation of the
federal and local powers under the Con-
federation Act, and of their parliamentary
®nactments, would soon land us in legis-
lative chaos.

- It is satisfactory to learn that, save in
One or two instances, no very violent con-
fict of decision has appeared amongst
the provincial courts. But although as
Jet “no bigger than a man's hand,” this
¢onflict of decision must increase, owing
to the diversities of legal judgments, and
the influence of local or peculiar insti-
Ytiong and habits of thought.

The Supreme Court will find a series
of well-reasoned decisions on constitu-

——

Ry * See, for example, Slavin v. Corporation of Orillia,

Qot yet reported, and The Queen v. Taylor, in our

Tt of Queen’s Bench, the latter being now before

oo Court of Appeal, and Regina v. Justices of King's
ty, post p. 249.

tional questions by the Supreme Courts
in the United States, which will be use-
ful as furnishing general principles of
constitutional interpretation applicable in
a great measure to the federal system of
Canada. Two elementary principles
governing the constitutional jurispru-
dence of that country may be referred to.
One is that the ordinary rules for the
interpretation of written insttuments are
not conclusive in defining the proper
construction of a written constitution ;
but that a history and evidence, not recog-
nized by ordinary case-lawyers, may be
made auxiliary to the judicial materials
used in construing the constitutional
powers, as is thus in part stated by Mr.
Justice Story in hislearned Commentaries
(vol, 1, sec. 405): “In examining the
constitution, the antecedent situation of
the country and its institutions; the
existence and operation of the state (local)
governments ; the powers and operations
of the confederation; in short, all the
circumstances which had a tendency to
produce or to obstruct its formation and
ratification, deserve a careful attention.
Much also may be gathered from contem-
porary history and contemporary inter-
pretation to aid in just conclusions.”
Another principle is, that political deci-
sions are recognised in the construction
of treaties and the determination of indi-
vidual rights thereunder, and may be
illustrated by the following decisions:
“Tt is the duty of the Courts in contro-
versies between nations to decide upon
individual rights according to the prin-
ciples which the political departments of
the government have established : ” Foster
v. Neilson, 2 Peters, U.S., 253. “ How-
ever individual judges might construe
the treaty, we think it is the province
of the Court to conform its decisions to
the will of the Legislature and Govern-
ment, if that will has been clearly ex-
pressed : " United States v. Arredondo, 6
Deters, U.S., 691. Another peculiar rule
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of the United States Supreme Court, and

which relates to ordinary local appeals, is .

that when the decision involves the con-
struction of local statutes, it is usual to
follow the construction put upon them
by the local courts, whera the decision has
determined the rights of parties and has
become a rule of property : Green v-
Neal, 6 Peters, Y.S., 291.

The jurisdiction of the 'Supreme and
Exchequer Courts, as provided by the

Act, may be divided into two parts— |

original and appellate. These parts may
be subdivided as follows:
Part I.—ORIGINAL JURISDICTION.
Erchequer Court.

1. Revenue cases.

2. Civil suits where the Crown for the
Dominion is plaintiff.

3. Controversies between the Dominion

on its revenue side against the Crowf
or any officer of the Crown (sec. 58). ¢
9. Dominion civil suits. The Cou-l‘t
is also to have * concurrent original jurt’
diction” with the provincial courts 1%
all other suits of a civil nature at co®”
mon law or equity, in which the Crow2
in the interest of the Dominion is plaint

. or petitioner (sec. 59).

3. Controversies between Governments:

! A special jurisdiction, subject to legiSh'

tive action in the several provinces, is t"
be exercised by the Exchequer Court 1%

' controversies in civil cases. between the

and a Province, or between two Pro- |

-vinces.
Supreme Court.

4. Habeas Corpus in criminal and ex-
tradition cases.
5. Judicial opinions to the Crown.

Dominion and a province, or betweed
any two provinces which shall have
passed acts agreeing and providing that
such Court shall have jurisdiction iP
such cases. There is no limitation as ¥
the value of the matter in dispute (secS:
54, b5 and 57).

The procedure in the Exchequer Cout¥

. unless otherwise provided for by gene
_ rules, is to be regulated by the practic®

6. Private bills and petitions therefor |

referred by the Senate or House of Cem-
mons.

7. Civil suits in which the validity of
a Dominion or Provincial Act is ques-
tioned. .

1. Revenue Cuses. The Exchequer Court

and procedure of the Cotirt of Exchequer
at Westminster on its revenue side. Fof
the transaction of business and the trisl®
of issues of fact, the judges, subject ¥
rules of court, are to sit. and act at 8By
time and at any place within Canad®s
that is, to go circuit. Issues of fact—

© except issues under the 58th section—ar®

is to have ‘ concurient original jurisdic- |

tion” with the provincial courts in all
cases in which it shall be sought to en.
force the revenue laws of Canada ; in-
cluding actions, suits and proceedings by
way of information to enforce penalties ;
and proceedings by way of information
in rem and as well in qui fam suits for
penalties or forfeitures, as where the suit
is on behalf of the Crown alone. But it

in all cases in which demand shall be made
or relief sought in respect of any matter
which might in England be the subject of
a suit, or actioff"in the Court of Exchequer

i are to be tried by a judge
. alone, without a jury. The decision of 8

to be tried by a judge sitting alone, with
without a jury, according to the 1a¥#
of the province in which the cause orig"
nated, including the laws of evidenc®:

But issues of fact under the 58th sectiot
gitting

judge in any case shall be the judgﬂlent
of the Court, but any party dissatisfl
with the decision of the Court may apP

I therefrom within 30 days.
is to have “ exclusive original jurisdiction” |

4. Habeas Corpus. The jurisdictio®®
in habeas corpus is to be exercised %
the Supreme Court; and any judge °
that court is to have concurrent juri 1°
tion with the provincial courts or judg®
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% issue writs of habeas corpus, for the
Purpose of an inquiry into the cause of
<Commitment in any criminal case, under
any Act of Canada, or in any case of '
demand for extradition under any treaty :
{secs. 51 and 49). :

5. Judicial Opinions to the Crown.
The Governor in Council may refer to the '
. Bupreme Court, for hearing and considera- -

tion, any matter whatsoever, and the -
Court shall thereupon hear and consider
the same, and certify their opinion to the |
Governor. But any judge or judges who '
may differ from the majority may in like
Wanner certify his or their opinion to the
Governor (sec. 52). This provision, ex-
eept as to the opinions of the minority, is
Similar to the 4th clause of the English
Privy Council Act of 1833 (3 & 4 Wn.
4th, c. 41), and provides for the Supreme
Court performing the delicate and impor-
tant duties which in England appertain
% the Judicial Committee of the Privy
Council. There is no limit to the extent
and variety of matters referable under
this clause of the Act, and the Crown
lay thus obtain the judicial opinions
of the judges in matiers not falling with-
" in the range of ordinary legal jurisdiction.
I England, it would appear from the
. Yeported cases, that in practice the juris-
diction has only extended to advising the
Crown to grant leave to appeal in cases
Where appeals did not ordinarily lie, and
%o cages not strictly appealable grievances.
The Supreme Court of the United States
®on after its establishment announced
that it could only be called upon to decide
Sontroversies brought before it as a legal
"ﬁbunal, and that its judges were there-
fore hound to abstain from extra-judicial
%Pinions on treaties or points of law,
*¥en though solemnly requested by the
Secutive.

6. Private Bills and Petitions therefor.

e Supreme Court, or any two judges
‘hel‘eof, are to examine and report upon

. %y private bill, or petition for a private

bill, when referred to the Court by the
Senate or House of Commons (sec. 53).
This duty is in some measure analogous
to that under which the Ontario Judges
are required by 34 Vict. c. 7, and 38 Vict.
¢c. 7, Ont., to report in respect of any
“Estate Bills” or petitions - therefor,
which may be referred to them by the
Legislative Assembly. The experience
of the QOatario Parliament is favourable to
investigations by such independent judi-
cial officers ; and the Supreme Court in
this department of its work will not only
materially aid the legislative functions of
Parliament, but may prevent the passing
of private bills which clearly belong to

| the jurisdiction of the local houses.

In Eagland, the House of Lords, having
the constitutional right to consult the
judges and law officers of the Crown in
matters of law, has a standing order
under which ¢ Estate Bills” are referred
to any two judges to examine and report
their opinion thereon, unless where the
Estate Bill has been settled in the Court
of Chancery. But bills affecting charity
estates are referred to the Attorney-
General, and no such bill can be read a
second time until a report has been re-
ceived by the House from that officer.

7. Constitutional Interpretation. A
further jurisdiction—which must await
confirmatory legislation by the Provincial
Legislatures—relates to suits, actions or
proceedings in which the parties by their
pleadings have raised the question of the
validity of a Dominion or a Provincial
Act, when in the opinion of a judge of
the court in which the same are pending
such question is material ; in which case,
such judge shall order the case 1o be
removed to the Supreme Court, where
the question shall be decided ; and after
decision by the Supreme Court, the case
shall be sent back with a copy of the
judgment to the court or judge whence
it came, to be then dealt with (secs. 54, 56
and 57). This provision allows all civil
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cases, whatever may be the value of the
matter in dispute, to go to the Supreme
Court ; but no further appeal is to be
brought to the Supreme Court on any
point decided by itin any such case ; nor
upon any other point in such case, unless
the value of the matter in dispute ex-
coeds $500 (sec. 57.) Possibly the same
result may be arrived at in the ordinary
course of an appeal, except in appeals
from Quebec, which under sec. 17 are
restricted to cases where the value of the
matfer in dispute does not amount to
$2,000.

Part II.—ApPrLLATE JURISDICTION.

The Appellate Jurisdiction of the Su-
preme Court is its most important func-
tion, and necessarily embraces a wide
range of subjects, which may be classed
as follows :

1. Appeals from the Exchequer Court.

2. Appeals from the Provincial Courts.
- 3. Appeals in Habeas Corpus Cases.

4. Appeals in Election Cases.

1. Exchequer Appeals may be brought
from the “decision” of the Exchequer
Court in any of the cases within its
jurisdiction, as above defined. The “ deci-
sion” of a judge sitting alone shall be the
“judgment ” of the court. The appel-
lant in any suit in the court, within 30
days from the day on which the judge
has given his ¢ decision,” or within such

further time as the judge may allow, |

must deposit $50 as security for costs,
and thereupon the suit is to be set down
for hearingatthe next term of the Supreme
Court. Notice, that the appeal which has
been set down, is to he served within 3
days after the deposit ; and the appellant
may limit his appeal to any special
deﬁned question or questions” (sec. 68).

. Appeals from the Provincial Courts
in cwxl cases lie to the Supreme Court
“from all final judgments of the highest
court of final resort, whether such court
be a court of appeal or of original juris-

diction, now or hereafter established i
any province of Canada, in cases wher®
the court of original jurisdiction i8 *
superior court. Provided that no ap
shall be allowed from the province ®
Quebec wherein the sum or value of th®
matter in dispute does not amount w
$2,000. And the right of appeal in civil
cases given by this Act shall be unde®
stood to be given in such cases only 3
are mentioned in this section—exceP
Exchequer cases, and cases of mandamu®
habeas corpus, or Municipal by-laws, »
hereinafter provided” (sec. 17). By
consent of parties an appeal may
brought directly from the court of
original jurisdiction (sec. 27). An 8
peal shall also lie (1) upon a special ¢8%°
(sec. 18); (2) from a judgment upon 897
motion to enter a verdict or nonsuit upo®
a point reserved at the trial (sec. 19)i
(3) from a judgment upon a motion
a new trial upon the ground that the
Judge has not ruled according to Ia¥
(sec. 20) ; but when the application for ®
new trial is upon matter of discretion Only'
as on the ground that the verdict ”
against the weight of evidence or oth®”
wise, no appeal shall be allowed (sec- 23)i
(4) appeals also lie in any case of P™
ceedings for or upon a writ of mandam‘”’
(5) and in any case of a rule quashing®, of
refusing to quash a by-law of a mupid
pal corporation (sec. 23).

In criminal cases—treason, felony o
misdemeanour—any person whose ¢,
viction has been affirmed by any court
last resort, may appeal to the Supre®”
Court, and the Court may either affirm b
conviction or grant a new trial 49
Justice of the case requires ; but £o
appeal shall be allowed where the ¢
below affirming the conviction is uP
mous, nor unless notice of the app
been served upon the proper prov
attorney-general (sec. 49). i

3. Appeals in Habeas Corpus ca%¢
(1) from the decision of a judge of

sll"b

inct
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sllpreme Court in refusing the writ, or re-
Wanding the prisoner, in criminal cases
Under any act of Canada, or in extradi-
Yon cases under any treaty (secs. 49 &
' ?1); and (2) from any provincial court,
- W any case of proceedings for or upon a

Writ of habeas corpus, not arising out of

3 criminal charge (sec. 23); and such
ppeals are to be heard without security
being given (sec. 31).

4. Appeals in Election Cases are regu-
Lated by the 48th section, which transfers
Yo the Supreme Court all appeals from
the decisions of the provincial judges
Under the Controverted Elections Act of
1874, and which section is to take effect
“when the Supreme Court is organised
4 in the exercise of its appellate juris-
diction.” The Court, on hearing such
ppeal, is either to finally decide the
Question, or “in case it appears to the
Court that any evidence duly tendered at
Ye trial was improperly rejected, the
Court mnay cause the witness to be exa-
Qined before the court or a judge there-
o, or upon commission.”

The Supreme Court is to hold two
Yasions yearly at Ottawa—one commenc-
g on the third Monday in January, and
he other on the first Monday in June,
g each session is to be * continued until
the business before the Court is disposed
°_f ;" but the Court may adjourn from
Yime to time. Appeals are to be brought
Yithin 30 days after the decision in the
%ourt below. Barristers, advocates, attor-

nf'ys, solicitors, or proctors in the pro- °

Vineia] courts may practise in the Su-

Meme or Exchequer Court, and while

o Practising, shall be officers of such court. ;

The Act contains other provisions as to ,
Pocequre, which will doubtless be studied
hen the rules of the court are pro- :

Y general sketch of the functions of the
W Supreme Court for Canada, to which

Wnlgated. Our purpose has been to give |

Y8t important questions affe:ting the

constitutional and local jurisprudence
of this country are about to be committed.

Its judges will have a great national
trust committed to their keeping. This
will require of them not only a constant
exercise of technical legal knowledge in
disposing of ordinary legal questions, but
an exercise of high judicial skill in inter-
preting the constitutional intricacies of
parliamentary jurisdiction, and in shaping
their decisions not solely by technical
or case law, but according to the more
liberal rules of constitutional jurispru-
dence.

The observations of a learned Judge
of the Supreme Court of the United
States, in the case of Gsborne v. Bank
of the United States, 9 Wheat. 866,
may fittingly be engraved on the desk of
each judge of our new Court, as embody-
ing the principles to guide him in the
discharge of his judicial functions : “The
judicial department of the Government
has no will in any case. Judicial power,
as contradistinguished from the power of
the law, has no existence. Courts are the
mere instruments of the law, and can
will nothing. When they are said to
exercise a discretion it is a mere legal dis-
cretion, to be exercised in discerniny the
course prescribed by the law ; and when
that is discerned, it is the duty of the
Court to follow it. Judicial power is
never exercised for the purpose of giving
effect to the will of the judge, but
always for the purpose of giving effect to
the will of the Legislature, or, in other
words, to the will of the Law.”
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ONTARIO.
ELECTION CASES.

Nortu GrEY ELEcTiON PETITION.

BoARDMAN V. ScotT.

82 Vict. cap. 21, sece. 61-66 (Ont.)—Treating during
hours of polling— Political associations— Agency.

The mere fact of a political association putting forward
and supporting a particular candidate does not make
every member of the Association his agent, though
the candidate may so avail himself of their services
a®to make them his ageénts.

One M., the reeve of a township, exerted himself srrongly
in favour of the respondent, to whom he was politi-
cally opposed, and against the other candidate, ard
attended meetings where the respondent was, and
spoke in his favour. The reason for his supporting
the respondent and opposing the ministerial candid-
ate, with whom he was politically in accord, was,
that the ministry of the day bad separated the
township of which he was reeve from the riding
He wasmuch annoyed and indignant at this separ-
stion, and announced his intention of using all his
influence against the ministerial candidate Held,
that the question of agency being one of intent,
the respondent never conferred, and M. never as.
sumed the authority of an agent for the respondcut:.

Hald, that the receiving of a treat by the respondent
during the hours of polling, does not, under sec. 66
Vict. cap. 21, (Ont.) which must be construed
strictly, either avoid the election or render him
liable to any penalty,

Semble, that as to the seller orgiver of the treat, the only
person liable to the penalty would be the tavern-
keeper, as the statute does not authorise two penalties
for the same act.

|OWEN SouND, June 29, July 2,1875—GWYNNE, J.]

The trial of this petition took place at Owen
Sound, before Mr. Justice Gwynne.

J. K. Kerr appeared for the petitioner.

AL C. Cameron for the respoudent.

The points insisted upon by the counsel for
the petitioner at the close of the evidence, as
sufficient to invalidate the election of the
respondent, were :

1st, Corrupt practices committed by Dr.
McGregor who, as was contended, was an agent
of the respondent, in treating at meetings at
Deshorough, Chatsworth and Williamsford, neal
a separate school-house, where a meeting had
been convened.

2nd, Corrupt practices by. one George Wright
who, as was also coutended, was an agent of the
respondent, in treating at meetings of committees
held at his own tavern,
*  3rd, -Corrupt practizes committed by
respondent personally, in having, as was con-
tended, given dinner#o Roseburgh ang Atkyns,

NortH GrEY ELECTION PETITION.

'
i

and in conveying them to the polls, and 1%
having paid or been a party to the paynm’»n".o
$1 to Atkyns to get him to go down to St. Vi’
cent to vote for respondent ; and

4th, Corrupt practice in Robert Patersols
within the polling hours, upon the tolling days
in treating the respondent to a glass of beer
the hotel of Thomas Spiers.

The facts and arguments fully appear in the
Judgment delivered by

GywxNE, J. 1 propose to deal with thfse
heads of complaint, upon which, after hea"“'g
all the evidence, the petitioner, through his
counsel, rests his case, in a different order fro®
that in which they were taken, and 1 shai®
deal firstly with that thirdly above taken, 3%
the most serious, involving a grave charg®
affecting not only the conduct and character’ 0
the respondent, but his civil status for a peri®
of at least eight years, if the charge ¥
established.

No duty can be more painful, and sometime®
‘more difficult, fora judge to discharge than that
of estimating with discrimination and with du®
regard to the interest of the public on the 08¢
hand, and to that of the accused on the othef
the proper weight to be given to evidence *
support of, or in refutation of, charges of Pe’”
sonal bribery. There are so many things to he
considered. We wmust e careful not to be £
hasty in rejecting the accusatory evidence #°
coming from a tainted source, for in cases ©
this kind it is frequently by the recipient of the
bribe alone that the offence can he proved.
the general character of the accuser we frequent'
ly know little. Although the recipient of *
bribe, his truthfulness may be as reliable as th¢

of the accused, who always has a strong interes

to maintain his position, even at the expense °
his veracity ; but again, the accuser may be ?
person of such a character and habits as to make it
difficult to place implicit confidence in his st8%”
ments, although it may be impossible to adduc®
evidence such as the law requires to impeach t )
witness as unworthy of belief. We must, ther®

. . e
fore, in all these cases scan with care all t%%.

surrounding vircumstances, for the puPP°5°_
determining wpon which side the truth h?;
namely, whether upon that of him who, whi
accusing another accuses himself also, or up®
that of him who asserts only his own iunoceﬂ‘”;
Every case must depend upon its own Cil‘"“’:s_
stances ; the mannerof the witnesses as wel
the matter of their evidence fnust be diligen*:
noted ; and after all, all that a judge can 4°
to express the honest conviction which
whole evidence and bearing of the witn

g
;
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have impressed upon his mind.  The learned
_ Jjudge here reviewed the evidence on the third
charge, deciding in favour of the respondent. ]

As to the second charge, of corrupt practices
committed by George Wright in treating at
meetings of committees, That a candidate may
%0 avail himself of the services of members of
a political association, in canvassing for him and
promoting his election, as to make them his
agents, for whose acts he shall be responsibles
there cannot I think be any doubt ; butnothing
could be more repugnant to common sense and
Justice than to hold that because a political
association puts forward or supports a particular
candidate, ‘therefore every member of that
agsociation becomes ipso facto his agent. The
Teetings which took place at Wright's tavern
were of members of an association called The
Liberal Conservative Association. None of the
members so meeting were members of the
respondent’s committee. A convention, as it is
called, of that association had put forward the
respondent as the person recommended to the
support of the members of the Association.
What was done at these meetings, or for what
Pparticular purpose they were assembled, did not
very clearly appear ; it may be admitted that
the members of the association who assembled
at Wright's were electors assembled to promote
the election of the respondent within the 6lst
8ec. of the Act of 1868 as amended by the Act
of 1873, so as to make Wright himself guilty
of corrupt practice in supplying drink to them
at or immediately after their meetings ; but
they were not, that I can say, in any sense the
‘agents of the respondent, orin any way autho-
Tiged by him, nor does it appear from anything
in the evidence that he had any knowledge of
their meeting. The evidence shows that when
the respondent had a meeting himself at
Wright's, there was no treating within the
Ieaning of the 61st section, and 1 can therefore
Arrive at no other conclusion upon thishead than
that it is not proven, in so far as the respondent
is concerned, or so as to affect him ; although, as
affects Wright himself, he has sufficiently
admitted the charge to subject him to being
Teported as having heen guilty of a violation of
the section referred to.

As to the corrupt practice charged as having
been committed by Dr.McGregor at Desborough,
Chatsworth and Williamsford (although whether
" O not there was treating by him at Chatsworth
“does not appear tadbe clearly established), there is

think sufficient established to subject 2im to
A the consequences annexed to the violation of
he 61st section of the Act ; but whether or not

the respondent is to be affected by his conduct
depends upon whether Dr. McGregor was or
was not an agent of the respondent, for whose
conduct the latter is to be held responsible.

It has been in different cases said that no
one can lay down any precise rule as to what
will constitute evidence of being an agent.
Each case must depend upen its own circum-
stances. Definitions may be attempted, but
none can be framed applicable to all cases.
‘“It rests. with the judge,” as is said in the
Wakefield casc, 2 O'M. & H. 103, *“ not mis-
applying -or straining the law, but applying
the principles of law to changed state . of
facts, to form his opinion as to whether there
has or has not been what constitutes agency
in these election matters.” We have, how-
ever, the opinions and sayings of some very
learned judges to guide us in arriving at a just
decision, and first I may place the observations
approved by Keogh, J., in the Sligo case,
10'M. & H. 301,as a rule of general application,
namely, that the evidence ought to he strong,
very strong, clear and conclusive of agency
before a judge allows himself to attach the
penalties of the Corrupt Practice Act to any
individual.

The language of Baron Channell in the
Shrewsbury case, 2 O’'M. & H. 36, and of Justice
Mellor in the Bolton case, 2 O'M. & H. 140, is
also instructive. The former says, ‘‘ Canvassing
will only afford premises from which a judge
dischaiging the functions of a jury may conclude
that agency is established ; and again he says,
‘I wish it to be understood how far, in my opinion,
from mere canvassing those acts must be from
which you may infer that kind of agency which
is to fix the candidate with responsibility for the
act of a person acting in his behalf.” And Mr,
Justice Mellor says, ‘“the fact of a man having
a canvass book is only a step in the evidencq
that he is a canvasser authorised by the candid-
ate’s agent ; if you want to go further call
the canvasser, because the mere fact of a man
having a canvass book and canvassing, cannot
affect the principal wnless I show by whom the
man was employed.  There is nothing more dif-
ficult or more delicate than the question of
agency ; but if there be evidence which might
satisfy a judge, and if he be conscientiously
satisfied that the man wus employed to canvass,
then it must be held that his acts bind the
principal. Ishould not, as at present advised,
hold that the acts of a man who was known to
be a volunteer canvasser, withowt any authority
from the candidate or any of his agents, bound
the principal.”
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The question, as it scems to me, may be
said to be one of intent. Did the candidate
depute and authorise the person to be his
agent, and did the person so authorised accept
the deputation? If so, to what extent ? namely,
was it for the performance of a special isolated
act, or for a few special acts, or was the appoiut-
ment as agent generally, but with powers con-
fined to a limited district, constituting part
only of the electoral division ? or was the ap-
pointment as agent general, extendin over
all parts of the electoral division? for upon the
nature and extent of the authority conferred
and accepted must depend the nature and extent
of the liability of the principal. What the
nature and extent of the agency is, may be
established by direct positive evidence, or may
be inferred from the acts and conduct of the
parties ; but all inference is excluded if the
evidence ignores any intention upon the part of
the parties, either to confer or accept authority,
and at the same time shows with reasonable
certginty that acts, which in certain events might
be sufficient Lo warrant the drawing an inference
of an authorised agency having been created, are
attributable to or explicable by other influences
affecting the mind and conduct of the party

alleged to be an agent in the performance of the |

acts relied upon as establishing the agency. In
such case there is no agency, and the party as.
sumed to be a principal cannot be affected by
the acts of the other.

Now, in the case of Dr. MecGregor, the case
may be briefly stated to be, that having here-
tofore been a member of the party to which the
respondent has been always opposed, and being
s public man of considerable importance and
public influence in the township of Holland, re-
cently by Act of Parliament separated from the
North Riding of Grey, and being very much an-
noyed and indignant, upon public grounds ot
otherwise, with the separation of his township’
of which he had been just recently elected reeve
fnom what he conceived to be its geographica'l
connections, he resolved to use all his influence to
oppose the ministerial candidate for this riding,
He publicly.announccd hisintention of so doing,
as I gather from the evidence, at the close of the
meeting at which the nomination took place, or
1 should say previously, for some of his forter
friends seem upon that occasion to have called
him a turncoat, which led to some warm alter-
cation. The recpondent formed a committee to
act as his agents to promote his election, Dr-
McGregor was not ome, nor does he appear to
kave boen ever asked tobe one, It is relied upon
that v)on one occasion he was in the respond,

f
|
I

ent’s committee room ; but the evidence shows
that this was for the purpose of consulting his
local knowledge as to the most suitable placed
at which to call public meetings of electors it
his neighbourhood, having regard to the thep
condition of the roads — the great depth of
snow rendering most places inaccessible. HE
also was referred to in a printed circular as ®
person, with others, capable of refuting and
proving to be untrue certain charges which ba

been made by the opposing candidate's friends,
in a paper printed and circulated by them agaiﬂSt
the respondent, and be may perhaps have sign®

the paper for the purpose of testifying his wil°
lingness and his ability to refute the charges:
He took also some of these circulars into the
neighbourhood where he resided. An honourﬂblev
man may surely express his willingness to ¢
fate, if in his power to do so, false charges
made by one candiaate or his friends against the
other, without being held to be the agent of th®
latter. " Upon one occasion the respondent, whe?
passing through Chatsworth, where the DOC.tor
resides, asked him to come to a public meetiP8
convened at Desborough. True the Doctor W'?s
not an elector in the riding, but he was a pllbhc
character in the adjoining township, and h"d.'
as the respondent no doubt knew, expressed his
determination, as a public character, to take *
very serious part in this election. The respond'
ent does not appear to have asked the Doctor ¥
come to the meeting to speak upon his behalk
He thought perhaps that it was very likely he

! would speak if he should come, and that if be

should speak the subject of his oration WOU
be the condemnation of the ministerial candi®”
ate, and the running sore which, for the presé®
at least, had alienated him from his party- ¢
respondent, indeed, very probably thought the
the Doctor could not and would not stay "W".y !
and it may he conceded that he was not unW%
ling to derive whatever benefit should l‘eﬂ"}t )
hini as the natural consequence of this Bhen:t
tion. The evidence has satisfied my mind ¥
the respondent’s asking the Doctor to go .t" for
mecting had very little inluence upon him bt
the Doctor confesses, I think beyond all do¥

at least this is the impression he conveyed_to
mind, that he hud mounted a hobhy of h‘f‘ 0 o
which was very high mettled, and from whic
had no intention to dismount until he 8P
either fail or succeed in effecting the ObJectely,
the time being nearest to his heart, D8 t
damaging as far as he could the ministry, ey
had withdrawn his township from the ™ pub
by the defeat of the candidats who had beenubtu
forward in their interest ; and I have Do do
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-8 least such is the impression he left upon my
Wind, that he never entertained the idea of
Merging his own independent quarrel on be-
half of the township of which he was reeve,
dnd which he regarded as a matter of grave pub-
ic moment, in the mere agency of an individual,
or do I think the respondent had any idea that
he had enlisted the Doctor in the capacity of an
dgent, Such an idea, I have no doubt, never
*atered the mind of either the one or the other.
It is said that at the Chatsworth meeting, which
Wag held in the limits of the Doctor's own
township of Holland, he, in the presence of the
Tespondent, stated that he was acting there on
the respondent’s behalf, Now with respect to
What actually took place there, there is much
discrepancy of opinion. The gentlemen opposed
% the Doctor do not themselves agree as to what
did take place, one thinking the Doctor’s remarks
Were confined to the particular act of insisting
?0 know how many of Mr. McFayden's friends
Intended to speak, for they seemed to be numer-
ous, before they should proceed further, and
that he made this demand on behalf of the re-
8pondent , others attributing a wider significa.
tion to his words, namely, that he was there at-
tending the meeting on the respondent’s behalf.
The Doctor himself says, that what he said was,
that the meeting was being held in his own
township of Holland, of which he was reeve,
and that therefore he had a right to interfere-
The respondent says that he was in and out of
the room, and that he did not hear the Doctor
Iake use of any such expression as that he was
Interfering upon (his) the respondent’s behalf,
or that he was there upon his behalf. All admit
that there was great noise and confusion made
Upon the Doctor’s interference, so that I can well
Conceive it very possible that no one can very
8ccurately tell us what was in fact said ; but
%ssuming that the Doctor did make use of the
language attribated to him, in the sense strong-
st against the respondent, I can well conceive
that in view of the position in which the re-
8pondent found himself outnumbered by -the
friends of his opponent, he might well desire
to avail himself of the powerful aid of the
Doctor in that particular emergency to secure
A equality of the number of speakers on
either side without making the Doctor his
%gent generally, so as to be aftfected by his
d¢ts out of doors in the indulgence of a habit

Which is so strong upon him, as he says, of

treating his friends upon all occasions when he

Weets them away from home, that he could

Dot resist doing it even though at the peril

of the penalties attending a plain violation

of the law. Upon the occasion of this meeting
at Chatsworth, the witnesses say that the Doe-
tor claimed to be of more importance than the
respondent. This view seems precisely to accord
with what the Doctor himself gives us to under-
stand, in virtue of his dignity as reeve in his
own township, and 1 confess that the evidence
has impressed my mind very strougly, as [
should think it probably would every one who
came in contact with the Doctor during the
contest, that whatever he did was done in the
carrying on his own independent battle, waged
with the ministerial candidate for his own
reasons and with his own objects. I mean of
course public reasons and objects in connection
with the particular matter which gave him
offence, and not in any sense as the agent of the
respondent, a position which I am satisfied the
respondent never conferred upon him nor did
the Doctor assume. The constitution of our
municipal institutions is such, that it is not
meet that public men should be fettered in the
expression of their political sentiments, or in
their right to address public meetings of elec—
tors during election contests, by any fear that,
contrary to their intent, their public sentiments
as expressed at those meetings should be attri-
buted to mere advocacy as the agent of a can-
didate who may perhaps hold a few, and only
a few, opinions in common with them. Noris
it meet that candidates should be exposed,
against their will, to the peril of having persons
presumed to be their agents whom they have
not made and never intended to make such,
merely because from their own public stand-
point they declare themselves opposed to the
election of the other candidate, and advocate, it
may be perbaps as the lesser of two evils, the
election of his opponent. Under these circum-
stances I cannot hold the respondent accountable
for the corrupt practices of the Doctor, who
himself must bear the consequences attendant
upon his own violation of the law.

There remains to be considered the last ground
relied upon, namely, that Mr. Paterson had
treated Mr. Scott, and that this was in violation
of the 66th sectivn of the Act of 1868.

The facts relating to this charge are, that the
respondent, between 3 and 4 o’clock in the after.
noon of the polling day, when going down the
stairs from one of the palling places in Owen
Sound, in company with Robert Paterson, s
supporter of the opposing candidate and one of
the petitioner’s sureties, not having had, as re-
spondent says, any refreshment since 8 o’clock
in the worning, and not having his sleigh
at hand to take him home, expressed himself
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to -his friend Mr. Paterson in some such terms
as follows: ““Isnot thisa hard law ; I have
had nothing since 8 o’clock, and I should so
like & drink ;” whereupon Mr. Paterson very
kindly, according to the respondent’s version,
said that he would give him a glass, not
thinking this mode of giving refreshment to
the respondent to be illegal, or, according to
Mr. Paterson’s version, the respondent asked
Mr. Paterson to treat him, which Mr. Pater-
son agreed to do, both believing this to be legal.
Accordingly they went over together to Spiers’
hotel, where the bar being closed against the
public, they procured Spiers to get them each
a glass of ale, for which Mr. Paterson paid,
and which they drank in the hall of the hotel,

" The contention now is, that this conduct con-
stitutes a violation of the 66th section, not only
by Spiers, the tavernkeeper who sold the ale,
but also by Paterson, who purchased it and gave
a glass to Scott, and by Scott who drank the
glass so given to him. Paterson, according to
this contention, is liable in two capacities ; 1st,
as the giver of a glass to Scott ; and 2nd, in
drinking one himself ; and lastly, Scott, as it
is contended, is further liable, not merely as
having drank the glass which Paterson gave
him, but also for having asked Paterson to give
him the glass, as he did if Paterson’s version be
accepted, and both of them, for having asked
Spiers to sell the ale. And so it is contended
that for this act the election is not only void,
but that Scott is disqualified personally,

The argument is, that it is a violation of this
clause of the Act, for any person, whether
a tavernkeeeper or shopkeeper, or not, during
polling hours, to sell or give any spirituous or
fermented liguors whatever, and whether by
retail or wholesale, to any persoa, whether an
elector or a perfect stranger, and whether it be
sold for consumption in a private house or for
transportation abroad even to a foreign country,
For example, if any person within the munjci-
pality takes a friend who does not live within
the municipality, and is not an elector, home
to dinner with him, and gives hirh at his dinner
a glass of ale or wine within the polling hours ;
or if any person, within the same hours and
within the municipality, sell to any person,
though not an elector nor living within the
municipality, a hhd. of brandy to be transport-
ed abroad, and ships it i the ord
the statute, it is contended, is violated both in
the giver and the receiver in the one case, and
in the vendor and the vendee in the other.
Whether or not this is the trye construction of
the Act I do not fagl myself gt Present called

inary course,

upon to express an opinion, and therefore s;
serve my opinion until some such case ’l; o
arrive, if it ever shall. At present T am 031”
upon to go further than either of the above 8% 'f
and to declare that to be a violation of tl}e l‘,u
which beyond all question is not withl'll !
letter, but which, as is contended, is within ¥
spirit and intent. -
The Act of 1873, whick makes all violaflol.]
of the 66th section which are committed with®
the polling hours to be corrupt practices, doo®
not make anything to be a violation of that 8¢
which was not so before. The question, ther®
fore, must be- considered wholly irrespective ©
the Act of 1873, the simple question being, h’_'
there been a violation of the 66th section of t
Act of 1868, and if so, by whom? Assumisé
for the sake of argument that the second bra? .
of this 66th section has no connection whate?®
with the first, and is to be read without ‘n’t
light from the previous part, then what the %¢°
tion says is, that no spirituous or ferme.n i
liquors or drinks shall be sold or given Wlth,
the limits of such municipality during the 58
period under a penalty of $100. L
The question then resolves itself into thi®’
Is the receiver or drinker of the liquor liable
a penalty under this section, and also the s€ -
to another, and also the giver, if there be-a P#

* son who buys and treats, to another.

The contenticn here is, that for every Sl'sf
sold by the tavernkeeper he is liable to a 6P* .
rate penalty, and for each glass so sold ¥
person who treats others the treater is liable
a separate penalty as giver, and for each .
glass the drinker is liable to a distinct permlty
In this view, assuming twenty persons t0
treated by a person intervening to purchase ::ct
give, the penalties recoverable under the
amount to $6,000. Lo

The simple answer to this contention,.lt 'z,
pears tome, in so far as the respovdent 18 co
cerned, is that no judge has any jurisdictio®
extend a penal statute so as to create a pew oy
which the statute itself has not in express t€ 20
created. The statute in its terms imP"se»s. it
penalty upon one who receives and driﬂ.ks ’90,
is said that it should be construed as doin8 ple
because that morally the receiver is as culp®
as the seller and giver, and that if there ¥ eree
one to receive and drink,there would be no 0%
sell or give. Grant this to the fullest €% N
With the ethics of thte case I am not at- P 0
concerned. The same may be and often i8 sal
the receiver of stolen goods, yet a receiver
never for that reason liable to be indicted fo;i :
larceny, nor could he have been indicted
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. %t 4 special Act constituting the act of re-

Siving a distinct offence. Then aguin, it is

- Wid that the person who procures an act to be

. “One by another is himself a principal and so

ble. That,no doubt,is a rule of law and a very

4§ Rood one in its place, but it is not of universal

pplication. A man who procures another to

%Il his farm and to lend him the money, is not

imself the vendor, nor is the rule of universal

pplication in the case of crime. A man who

Procures another to commit bigamy is not him-
Belf guilty of bigamy.

These and like suggestions are all lost in the
Consideration that it is impossible for a judge to
Pronounce that to be criminal or penal which,

" Without an Act of Parliament, is neither the one
" Bor the other, unless he has the authority of the
egislature unqualifiedly conveyed in express
terms for doing so. He cannot proceed upon a
ggestion of constructive guilt. This seems to
{ Mord a complete answer to the point, in so far
A3 the respondent is concerned. In so far as

. Paterson as a giver is affected, I shall con-
tent myself at present with saying that I do not
hink the statute authorises two penalties in
the case, and therefore for this act of treating

shall not report him as guilty of a corrupt

. Practice within the Act. Whether or not the
egislature contemplated, when passing the 66th
%ction, to impose a penalty upon the tavern-
eeper for such a single act asis proved here
Way perhaps be open to doubt ; but as he comes
Within the express terms of the section, even
tllough we should read the second branch as
®pendent upon and connected with the first, I
el compelled to report him as guilty.

The resuit is, that I adjudge, declare and de-
tel’Inine, that the said Thomas Scott, the above
Yespondent, was duly elected as member of the

orth Riding of Grey, aund that the petition
%ainst his return be and is hereby dismissed
%ith costs, to be paid by the petitioner to the
Y8pondent ; and I shall have to report as guilty
s violation of the 6lst section of the Act of

368, the following persons, viz. : Dr. Duncan
¢Gregor, George Wright, John Hill and Ed-
nd Haynes. Some evidence was also given
gainst one Mutton, but as he was not called
hi"lself, and his first name did not appear in the
“Vidence, I am unable to report him. I shall
h‘ve also to report Thomas Spiers as guilty of
Y Violation of the 66th section of the same Act.

Petition dismissed.*

’

£

) he next' case and the decision of Draper, C. J.,
Xq, é::'ln the North Wentworth case, ante p. 198.—

&

SoutH Essex ELECTION PETITION.

SaMUEL MCGEE, Petitioner, v. Lewis WIGLE,

Respondent.

32 Viet. cap. 21, sec. 66, Ont.—88 Vict. cap. 2, sec. 1
—T'reating during hours of polling—Agency.

Held, that, it an agent partakes of a treat during the
hours of polling, the election is thereby avoid

{Sandwich, July 6-10, and Toronto, July 13, 1875.
Spragor, C.]

The petition was in the usual form. The
case was tried at Sandwich, before the Chan-
cellor of Ontario.

The only point that need here be referred
to came up on the evidence of one James Mc-

Queen, who stated as follows: ‘‘I know
Alfred Wigle, brother of respondent, and
I know the respondent. Saw the re-

spondent at the hall and on the street between
nomination and polling days, and at a meeting
he was holding. Had a conversation with him.
He asked me if T could vote for him. Told him
1 did not know that I would vote for 'any one.
He told me [ might throw the party aside and
come out and give him a vote. Saw Alfred
Wigle at Lovelace’s hotel while polling was
goingon. Saw drinking at both hotels. There
was some drinking going on all day. Alfred
Wigle treated at Taylor’s and 1 treated at Love-
lace’s hotel. Went to Taylor’s about nine a.m.
about the time of the opening of the poll.
Was told that the poll was open before we
went into Taylor’s. Think it must have been
after nine a.m. when we went into the hotel.
It was about this time Alfred Wigle treated.
Myself, J. Ainslie and G. Ainslie, and one of
the Ryall boys were there at the time. Went
into the sitting-room adjoining the bar. Went
in by the front door. The entrance to the bar
was open part of the day. The front door of
the bar-room was not open. The drinks came
through the side-door leading from the bar-
room into the sitting-room. No canvassing was
done in the sitting-room. Went to Lovelace’s
about noon. No canvassing was done while
at Lovelace’s. Alfred Wigle proposed the first
treat. Think he knew I was not going to vote
for respondent.” :
Alfred Wigle stated: ““I heard McQueen's
evidence. I saw him on polling day. I treated
him on polling day. It was pretty early ; I
don’t know whether it was before or after the
polling hours ; it was pretty early, and before
the opening of the poll, I think.
Cross-examined.—I weg not agent of my
brother at the poll ; I did not act as scrutineer
for respondent ; I did not come and ask to be
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sworn in as agent; I was bringing in voters.
Albert Ryall, Jas. Ainsly, Alexander Reed and
Fin were present when McQueen proposed a
drink. We went to Taylor's and sat in the sit-
ting room. Idon't know whether the inside
bar door was open ; we went to the privat
room. The reason I think the polls were not
open is that it was early in the morning, and I
had just come up town; I went to Lovelace's
hotel in the middle of the day and had a drink
I and McQueen tossed for the treat ; he lost, and
we went in and had a drink. There were five or |
six of us. I was bringing up voters to the poll
during the day. 1know Stock well ; I never
asked him how he was going to vote. 1took a
pretty active part in the election ever since my
brother came into the field ; I used my own |
horse and cutter in bringing voters to the poll.
I attended a meeting about the middle of the
week before the nomination. I thought it wel]
to form a little committee at Ruthven, and I
spoke to several men about it. We formed our-
selves into a little committee to work up the
locality ; I was chairman and Robert Shanks was
secretary. We only met once ; we went over the
lists together and marked off the names. I diq
not canvass unless people came to the store. My
father did not come down to see me. I report-
ed to my father as to how I thought we would
stand. I told him I was doing all I could. My
. father did not ask me to work ; he knew I
would work without being asked. I saw re-
spondent twice during election, and told him
Tthought we could give him pretty good support.
I told Dr. Allworth we would give pretty good
support where we were. I appointed Harry
Smith es scrutineer for respondent, and got
him to act as such on the polling day.

Re-examined.—I had no authority from the
respondent to form a committee ; what I did
Was on my own responsibility. When McQueen
and I drank nothing was said about election.”

Alex. Cameron for the petitioner, claimed
that the treating Alfred Wigle during the hours
of polling avoided the election under section 66
of 82 Viet. cap, 21.

8. White and C. R. Horne for the respondent,
conira.

The learned Chancelior took time to con-
sider, and gave judgment in Toronto on J uly 13.

SPRAGGE, C. At the close of the argument
on Saturday last, I gave my views unon the
several points of law and of fact presented in
the case. One point only I did not decige

finally, viz: whether'the partaking by Alfred

Wigle, whom I find to be an agent of the

respondent, of a trest given by James McQueen

during polling hours in Lovelace’s tavern, W88
a corrupt act within the statute, which woul
avoid the election. I could see no escape from the
conclusion that this act, prohibited by the g6th
sec. of the act 32 Vict. cap. 21,and declared to b8
—being within polling hours—a corrupt act bY
86 Vict. cap. 21, and being an act participated
in by one for whose acts the respondent Wa%
responsible, must avoid the election. 3

I have since had an opportunity of conferring

; With three of the other judges, and they

concur in the view which I expressed at the
conclusion of the argument. The result is that
I must declare the election void, by reason ©
a corrupt practice by an agent.

As to costs, I think the petitioner is entitled
to the general costs of the inquiry ; but the
costs have been greatly increased by th'°
calling of witnesses to charges which the peti
tioners have failed to prove ; and the costs, 8
far as they have been so increased, are to v
disallowed. No costs to be taxed in respect
the evidence except such as have been incu
by proof of the fact upon which my judgment
Pproceeds,

In the searching and protracted inquiry which
has been had before me, I find no person
wrong proved against the respondent. The
expenses of the election have been very mode”
rate, and the evidence leads me to believe th8t
the respondent desired and endeavoured that th¢
election should be a pure one.

Election set aside:

COMMON LAW CHAMBERS.

MuxicipaL ErecTion Casg.

REGINA EX REL. THOMPKON v. MEDCALF:
—
Municipal Election— Agency--Hiring teams- .
The respondent on the polling day was invited by B~
supporter of his, to take a drive in his sleigh. the
passing a cab-stand (after respondent had left p
sleigh), K. called out to the cabmen, ¢ Boys, {0/1%7
me ;" and some six of the cabs did so and were
to have been employed during the remsainder ©f
day in taking voters to the poll. They never "
ceived anything, and respondent denied Kel¥
agency, and disavowed any knowledge of his o
Held, that there was not sufficient evidence of l‘::u'
on the part of K. to affect respondent with his g’
[Com. Law Cham. —Mr. DaLton, June 8 1

Proceedings in the nature of quo war™®
were commenced herein to eviet Mr.
from his office as Mayor of Toronto.
reagsons were stated in the petition W‘]V
should be unseated, but after an examination
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|
the respondent and others before the Judge of | he submitted that that was not an act of an

the County Court, the relator decided to aban- |

don all his charges of- illegality in the election,
except one, viz., that of hiring vehicles for the
purpose of conveying electors to and from the
polls.

The evidence in support of this charge was
‘in substance as follows : The respondent on the
polling day met one Kelly—a supporter of his—
driving in a sleign. Kelly invited respondent to
get in and have a ride. He didso, and they
drove together a short distance, when respon-
dent left the sleigh. Shortly after, as Kelly
was passing the cab-stand, he called out to the
cabmen, *‘Boys, follow me,” and drove on.
Six of the cabmen immediately went after him
and were said to have been employed during the
remainder of the day in taking electors to the
polls. In Mr. Medcalf’s deposition, he stated
““that he never hired teams nor authorised Kelly
or any person else to do so for him. Hedid not
know of Kelly’s having hired any cabs. He had
not paid any of the cabmen for conveying elec-
tors on polling day. Some of them had applied
to him for payment, but he had refused to give
them anything because he had not employed
them.”

R. A. Harrison, Q.C., for the respondent,
thewed cause. To enable the relator to succeed,
he must show : (1.) That the hiring of the
cabs was -for a corrupt purpose connected with
the election. (2.) That Kelly was the agent of
the respondent. And (3.) That these illegal
acts were done with the know’edge, consent, or
privity of the respondent. The principle applic-
able to bribery by agents is different in muni-
¢ipal election from what it is in Parliamen-
tary ; for in the former it must be shown that
the agent acted with the knowledge, consent,
or privity of the candidate, to affect the latter
by the illegal acts of the former. Section 157
of the Municipal Act does not alter this, because
the knowledge, &c., of the agent is that of the
principal.  Kelly’s evidence merely shows a
Tequest. and no contract. As to- the effect of
such evidence, see the Westminster case,
1 O'M. & H. 89 ; Taunton case, 2 O'M. &
H. 75. These cases show that the evi-
dence must be as explicit as in criminal cases.
This rule was observed in the East Toronto case,
West Toronto case, and Kingston case. The
Dungarvan case, 2 P. R. & D. 802, shows that
the oath of the respondent must be taken.
It was stated that Kelly had paid some
of the cabmen after the election, but upon the
anthority of the Brockville case, 32 U.C.Q.B. 87,

agent within the meaning of the law. Kelly

cannot be considered an agent of the candidate. -
See The Bridgewater case, 1 O'M. & H, 112 ;

The Taunton case, 2 O'M. & H. 66 ; The Bol-

ton case, 2 O'M. & H. 140.

Fenton, contra. Contended that the act was
done with Medcalf's approbation,and therefore
was equivalent to his doing it himself.

Mr. Darrox—Held that the evidence was not
sufficient to prove agency on the part of Kelly.
He therefore discharged the summons. .

NEW BRUNSWICK REPORTS.

REGINA v. THE JUSTICES OF THE PEACE OF THE
County oF KiNes. Ez parte McMaNus.

Spirituous Liquors—Right of local legislatures to pro-
hibit sale of, under British North America Act,
1867— Trade and Commerce—Regulation of-
Revenue— Ultra vires. .

A local legislature has no power, since the British
North America Act, 1867, to pass a law directly or
indirectly prohibiting the manufacture or sale, or
limiting the use of spirituous liquors, and an Act
paseed with this object in view was held ultra vires

and void.
[PuesLry’s Rep. IL. 535—Feb. 1875.]

In Trinity Term, 1874, 8. R. Thomson, Q.C.,
on behalf of Montgomery McManus, obtained a
rule nisi for a mandamus to compel the Sessions
of King’s County to grant him a license to sell
liquor. An affidavit was read, shewing that
McManus had tendeved the money for a license,
which had beén refused, the Justices absolutely
declining to grant licenses to any person. The
grounds on which the rule was granted were :
1st, That under the Act 86 Vict., c. 10, the
Justices have the right to discriminate as to the
persons to whom they will grant licenses, but
no power absolutely to refuse them to all per-
sons. 2nd, Assuming the Act to give them
this power, it is ultra vires the local legislature,
under the British North America Act, 1867, (a)
because it professes to deal with the criminal
law; (b) because it interferes with tfade and
commerce.

Oct. 14. Dr. Tuck, Q.C., shewed cause.
The second section of the 36 Vict, c. 10, pro-
vides, that ** the General Sessions of the Peace
for the several counties in this province are
hereby empowered to grant wholesale and tavern
licenses to such and so many persons of good
character as they in their discretion shall think
proper, to sell liquor by wholesale, or keep a
tavern within their respective counties, demand-
ing and receiving for every such license a sum
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not exceeding one hundred dollars, nor less than
tweaty dollars.”” To support the contention of
the other side, it must be held that the word
** empowered” iy equivalent to ‘‘shall ;” but it
has no such meaning : it leaves the matter en-
tirely in the discretion of the Justices. [RrrcHulE,
C.J,  How do you read the word * discretion?”
Must it not be a legal discretion 1] It is an
absolute, arbitrary discretion, left by the legis-
lature advisedly in the hands of the Sessions.
[ALLEN, J. Would not the provision in a pre-
vious Act, that where two-thirds of the rate-
payers petition the Sessions they must refuse,
Tather seem to imply that, where there is no
such petition, they should exercise a discretion
as to the persons, but not altogether refuse ?]
No, because, if there is a petition, they have no
discretion at all. 'The Sessions have the power
within themselves to grant licenses, or not, as
they please. Then it is said this Act interferes
with the powers of the Dominion Parliament,
as relating to the criminal law. The same ques-
tion came up in the case of The Queen v. Me.
Millan, which expressly decided that for all
matters on which the local legislatures had a
right to legislate, they had also a right to legis-
late for the purpose of carrying them out.
[RercHig, C.J. The British America Act, in
one section says, the local legislature shall have
the right to legislate as to tavern licenses for
the purposes of revenue. Is not the inference

from that rather that they have no right to.

legislate against the raising of a revenue?)
The third and perhaps the most important
objection is, that the Act 36 Vict., . 10, has
reference to trade and commerce, and that gli
matters relating thereto are, by the British
America Act, given exclusively to the Federal
Parliament. 1 presume it will be contended
that the Sessions, by refusing to grant licenses,
and so preventing the sale of articles from which
A revenue can be collected, are interfering with
the trade and commerce of the country. My
answer is, that the *‘ trade and commerce”
there referred to mean trade and commerce with
foreign countries, [RitcHiE, C.J. Take the
case of a vessel coming from France to this coun-
try laden with liquors.
owned by foreigners ; she comes to St. John,
the consignee pays the duty, and the vessel goes
to Rothesay, where he finds he cannot by law
sell his goods.  Why might not the same pro-
vision be applied to tobacco, sugar, silks and
satins? What would be the resylt? This
men is told by the Dominion Government he
has a right to sell, by taking his money for
duties, and yet he ﬁmlgﬁ he cannot dispose of

She is a foreign vessel, '

his goods.] Then, how can the Sessions regulate
the licenses, as they may thereby restrict the
sale, by making the charges so high that the
dealers could not pay them ? [Rrrcurg, C.J-
In such a case they would come to this Court,
and it might inquire whether the charge was
made so high for the purpose of revenue, or t0
prohibit it, and, without discussing that point
now, it is possible this Court might interpose.
Take the case of wholesale licenses, the same
thing could be done as has been done here with
the retail.) I admit it is an interference with
trade, but not such an interference as is meant
or contemplated hy the Act. [ALLEN, J. What
do you say is?] 1f there was a restriction on
the importation, before it gets into the country,
that would be. [ALLEN, J. Does not the pre-
vention of the sale effectually prevent its im-
portation ?] That might be the result, but the
legislature does not directly legislate to that
end. [RrreHig, C.J.  There is another word
in the British America Act besides * Com-
merce"—** Trade,” which is defined as being
the ‘“exchange of goods for other goods, or for
money ; the business of buying and selling,”
&ec. ; while *“ Commerce,” on the other hand, is
defined as ““an interchange of goods, wares,
productions, or property of any kind, between
nations or individuals.” If the signification of
the term “trade” is extended to that of *com-
merce.” there is redundancy of words.] 1 think
the words are used as synouymous. [RITCHIE,
C.J.  Can we believe that the legislature would
use two words—each having a distinct mean-
ing—as synonymous ? Is there not an authority
that there is nothing more dangerous than to
say that two words are to bear an equivalent
meaning, when ordinarily they have distinet
meanings ?] If the word “ trade” in the British
America Act means all internal trade, our legis-
lature could not in any way touch or affect
trade between even St. John and Fredericton.
(Rrrcuig, C.J. 1 should doubt if it could ;
and reasonably not, because the other provinces
might be materially interested in the local
trade between different parts of the same pro-
vince.] Counsel cited 1 Kent Com. 488-492.

S. R. Thomson, Q.C., in support of the rule-
The word ¢‘empowered” means a powens
couled with a trust. [Ritchie, C.J. In othef
words, you say that ‘‘empowered to gm"‘f
does not give power to withhold.] If a men i3
empowered to do anything for the benefit
another, he is bound to do it: he has no Po‘fer
to refuse. This was a power accompanied W‘ﬂf
a duty, which the Sessions must not abuse’
they are bound to grant licenses to decent Per
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sons. It was, in other words, a public trust
granted to the Sessions for the benetit of the
people. They were ta exercise their ‘‘discretion,”
which by the Imperial Dictionary is defined to
mean *‘ Prudence, or knowledge and prudence ;
that discernment which enables a person to
Jjndge critically of what is correct and proper,
united with caution.” Had the word been
‘“caprice,” the contention of the counsel on the
other side would be applicable. Where was the
caution here—the discernment? It must be
done with a sound discretion, exercised accord-
ing to law. The legislature clearly—from the
wording of the Act—intended the Sessions
could not arbitrarily withhold licenses unless
there was a petition. The Imperial Dictionary
also defines the meaning of the word ‘‘empower”
thus : it says, “ The Sessions of Scotland are
empowered to try causes.” Could they refuse ?
The County Courts in this province are empow-
ered to try causes up to $200 ; and could the
Jjudge refuse to try such acause? I do not
contend the 36 Vict., c. 10, with my construc-
tion, is wltra vires; but if it is as contended for
by the other side, it is so. Does my learned
friend say the local legislature could provide that
no one should exercise the business of an auc-
tioneer ? [Per Cur. 1If Dr. Tuck's contention
is correct, that, as a general proposition, the
local legislatures have the right to prohibit the
sale of liquors, where was the necessity of spe-
cially allowing them to regulate licenses, as
they would have that right any way ?] The
Act in this particular merely excepts out of
trade what would otherwise have gone to the
Federal Parliament. But the power to control
is only given in a limited way—only to enable
them to raise a revenue. The local legislatures
have the right, and only the right, to regulate
the licenses in order to raise a revenue. Where
do they get it for the purpose of destroying the
revenue ! Wherever there is a doubt, the sub-
Jject shall be held to come within the jurisdic-
tion of the Federal Parliament.
Cur. adv. vult,

The judgment of the Court was now delivered
l)y :

Rircaig, C.J. This was an application for
a mandamus to the Justices of King’s County
to compel them to grant a tavern license to one
Montgomery McManus.  Application had
beeu made by McManus to the Sessions for
2 license in February, 1874, and the usual fee
tendered. The Sessions refused to grant a
license, alleging as a reason that they did not
intend to grant any licenses to sell spiritucus
liquors for that year.

McManus was shortly |

afterwards fined for selling liquor without a
license.

In shewing cause against the application it
was objected : 1st, That the power given to
the Parliament of Canada, by *‘ The British
North America Act, 1867,” Sec. 91, to regulate
trade and commerce, meant trade and com-
merce with foreign countries, and that the power
to make laws respecting tavern licenses belonged
exclusively to the Proviucial Legislature, by the
92nd section of the Act. 2nd, That by the
Act of Assembly 36 Viet. c. 10, sec. 2, it was en-
tirely in the discretion of the Sessions whether
they granted licenses or not ; that it was an
arbitrary discretion which could not be ques-
tioned.

To the Dominion Parliament of Canada is
given the power to legislate exclusively on ‘¢ the
regulation of trade and commerce,” and the
power of ‘‘raising money by any mode or sys-
tem of taxation.” The regulation of trade and
commerce must involve full power over the
matter to be regulated, and must necessarily
exclude the interference of all other bodies that
would attempt to intermeddle with the same
thing. The power thus given to the Dominion
Parliament is general, without limitation or
restriction, and therefore must include traffic in
articles of merchandise, not only in connection
with foreign countries, but also that which is
internal between different provinces of the Do-
minion, as well as that which is carried on
within the limits of an individual province.

As a matter of trade and commerce, the right
to sell is inseparably connected with the law
permitting importation.

If, then, the Dominion Parliament authorise
the impontation of any article of merchandise
into the Dominion, and places no restriction on
its being dealt with in due course of trade and
commerce, or on its consumption, but exacts
and receives duties thereon on such importation,
it would be in direct conflict with such legisla-
tion and with the right to raise money by any
mode or system of taxation if the local legisla-
ture of the province into which the article was.
s0 legally imported, and on which a revenue was
sought to be raised, could so legislate as to pro-
hibit its being bought or sold, and to prevent
trade or traffic therein, and thus destroy its
commercial value, and with all its trade and
commerce in the article so prohibited, and thus
render it practically valueless as an article of
commerce on which a revenue could be levied.
Again, how can the local legislature prohibit or
authorise the Sessions to prohibit (by arbitrarily
refusing to grant any licenses) the sale of spirit-
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uous liquors of all kinds without coming in
direct conflict with the Dominion Legislature on
the subject of inland revenue, involving the
right of manufacturing and distilling or making
of spirits, &e., as regulated by the Act 31 Vict.
chap. 8, and the subsequent Acts in amendment
thereof, and the excise duties leviable thereby,
and the licenses authorised to be granted there-
under. Cases from the United States Courts

is & very clear distinction between the powers
of Congress and the powers of the Dominion
Parliament. [n the United States Congress has
not the same full power of regulating trade and
commerce that belongs to the Dominion Parlia-
ment. The power of Congress, as we under-
stand it, is confined to *‘ regulating commerce
with foreign nations and among the several
states,” giving no right to interfere with the in-
ternal commerce of an individual state, that it
does not extend to that commerce which was
completely internal, carried on within the par-
ticular state, and which did not extend to, or
affect other states, but is restricted to that
commerce which concerns more states than one,
reserving the completely internal commerce of a
state for the state itself, and therefore state
license laws have been held constitutional and
valid. But even there, as we understand the
cases, it has been held that the sale of the im-
ported liquors by the importer in the original
casks would seem not to be affected ; but when
the importer parts with the goods imported and
changes their condition, his rights and all rights
respecting the sale claimed under the laws of
the United States are gone, that is, so soon as
they become mixed with or incorporated into
the general mass of the property of the state,
they become subject and liable to state legisla-
tion.

Under the British North America Act, 1867,
the local legislatures have no powers except
those.expressly given to them; and with respect
to the granting of licenses affecting trade they
are expressly confined to “shop, saloon, tavern,

. auctioneer and other licenses, in order to the
raising of a revenue for provincial, local or
municipal purposes,” a provision under which a
revenue may be derived from the sale and traftic,
but which the prohibition of the sale or traffic
would entirely destroy, and which would bé in
direct antagonism with the privilege thereby
conceded.

We by no means wish it to be understood that

wthe Local Legislatures have not the power of
making such regulations for the govérnment of
saloons, licensed tavetns, &c., and the sale of

|
!
i
!
|
{
1
|
|

i

spirituous liquors in public places, as would tend
to the preservation of good order and prevention
of disorderly conduct, rioting or breaches of the
peace. In such cases, and possibly others of &
similar character, the regulations would have
nothing to do with trade or commerce, but
with gond order and local government, matters
of municipal police and not of commerce, and

{ which municipal institutions are peculiarly com-
were cited as bearing on this question ; but there

petent to manage and regulate ; but if, outside
of this, and beyond the granting of the licenses
before referred to, in order to raise a revenue for
the purposes mentioned, the legislature under-
takes directly or indirectly to prohibit the
manufacture or sale, or limit the use of an¥
article of trade or commerce, whether it be
spirituous liquors, flour o other articles of mer-
chandise, so as to actually and absolutely to
interfere with the traffic in such articles, and
thereby prevent trade and commerce being carried
on with respect to them, we are clearly of opinion
they assume to exercise a legislative power
which pertains exclusively to the Parliament of
Canada, and in our opinion the Act of the
Local Legislature (31 Viet. c. 6), declaring that
“no license for the sale of spirituous liquors
shall be granted or issued within any parish of
muuicipality in the province when a majority o
the ratepayers resident in such parish or muni-
cipality shall petition the Sessions or Municipal
Council against issuing any lizense within such
parish or municipality,” is wltra vires the local
legislature of this province.
Rule absolut fm... A, (3

INSOLVENCY CASES.

Rowan v. HARRISON.—THE SaME v. TURNER

Insolvent Act of 1869—Contingent liability—Whetho
barred bydischarge of Insolvent— Policy of Mar®
Insurance—Claim under.

A contingent liability, which may never become & d"’:
is not provable against the estate of an insolve®
under the Insolvent Act of 1869, and is not ba
by his discharge. Jicy

Defendaut underwrote in favour of plaintiff a PO
of insurance on a ship, of which plaintiff was
owuer, loss, if any, to be paid in sixty days t
proof of loss and adjustment and proof of in“';'
and the ship was beached in a gale on the 1
Octuber, 1872. Efforts were made between 1
and 30th October to get her off, and she th
finally hove off and towed to an anchorage oR om-
31st Uctober, where she remained untit 9th N"'ock'
ber. Ou the l4th she was hauled into a dry ¢
and on the 16th examined by surveyors, who repor -

" what damage was done, and recommended r€P* 2
On December 3 she was hauled out of the docks all
on December 12 the surveyors reported that
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damage had been made good, &c., and on 18th Jan., I
1873, the adjustment of loss, with proof, &c., were
furnished to the broker for the underwriters. ‘

On 28th October. 1872, defendant made a voluntary

assignment under the Insolvent Act of 1369, and !

obtained his discharge under section 105 on 19th

January, 1874. The schedule prepared at first i

meeting of creditors did not include plaintiff's name,

nor was his claim included in any supplementary |

schedule furnished the assignee until about 10th t

March, 1874, when plaintiff’s name was furnished \

to assignee in time to entitle plaintiff to obtain same

dividend as those in original list. Plaintiff wa® !
notified to file his claim, but declined to do so, and
sued defendant for the full amount.

Held, That at the time of defendant’s assignment, the
liability to plaintiff was not a debt payable upon a i
contingency, but a mere contingent liability which |
was not capable of being proved, and therefore that t
the discharge was no bar to the plaintiff's action. '

|

[Pugsley’s Rep. II. 503.—Feb. 1875.]

Special case :—

The defendants underwrote in favour of
plaintiff a policy of insurance upon the ship
“ Virginia” (of which plaintifi was part owner)
on a voyage from Antwerp ‘to a port in the
United States; the loss, if any, to be paid in
sixty days after proof of loss and adjustment,
and proof of interest being presented at the
office of the broker of the undevwriters ; but no
partial loss or particular average to be paid un-
less it should amount to five per cent. on the
valuation, $20,000.

In a gale on the 18th October, 1872, at 11 |
p.m., while on the voyage, the ship ‘‘was
beached ” for the general safety, Efforts were
made between the 18th and 30th October to get
her off. She was finally hove oft and brought
to auchor in Brixham Roads on the 30th October.
On the 31st October they succeeded in towing
her to an anchorage inside Torquay Breakwater.
She ‘remained there from 1st to 9th November,
during nearly all of which time the gale con-
tinued. On the 9th November she was towed
to Plymouth and placed in the Great Western
Dock, and her bottom examined by a diver.
On the 14th November she was hauled into
dry dock. On the 16th surveyors proceeded on
board, and reported that the vessel had beaten
heavily, particularly at the ends: the false
keel was gone, and the entire main keel was
more or less beaten away ; the dove-plates at i
. the after end of the keel were broken, and part
of the fore gripe was gone ; the metal sheathing
was wrinkled and in folds ; and much was gone
from the starboard bilges ; the bottom in general
was strained and shaken; the windlass was
damaged, and great injury was done to the

Warps, being overstrained and parted, and much
of the running rigging was cut and destroyed ; |

varions screw eye bolts had been fixed to the
side to assist in floating the vessel from her
position, and sundry cordage had been expended
for the same purpose. The captain reported
that 180 fathoms 1 7-8 inch chain, and a bower
anchor, were lost at the time of the accident.
The surveyors recommended that the metal
sheathing should be stripped ; that the entire
main keel should Le replaced, and in addition
to repairing and replacing all the other damages
and losses, that the vessel should be caulked
from the keel to the wales, and metalled in felt.
On the 3rd December the vessel was hauled out
of the dry dock.

On the 12th December the surveyors reported
all the damages and losses enumerated in the
previous survey had been made good, and that
the anchor and chains haJ been saved.

The adjustment of the loss was made up on the
27th December, at Liverpool, G. B., and was
furnished with proof of interest, and all other
necessary preliminary proofs to the broker for
the underwriters on the 18th January, 1873.

On the 28th October, 1872, the defendant
Harrison made a voluntary assignment under
the Insolvent Act of 1869.

All necessary notices having been given,
meetings held, and steps taken to wind up the
estate, and the assignee having sold all the
estate of the insolvent, he, on the 19th January,
1874, obtained his discharge under the 105th
section of the Act. The defendant Turner
assigned on the 26th October, and subsequently
obtained a deed of composition and discharge.

The schedule prepared under section 3,
exhibited at the first meeting of creditors, did
not include the name of the plaintiff.

The plaintifi’s claims were not included in
any supplementary schedule furnished the
assignees until on or about the 10th March,
1874, after the writs in these cases were issned,
when the plaintifi’s name, with those of other
creditors, was furnished to the assignees, in
time to entitle the plaintiff and the other credi-
tors named in the supplementary list, to obtain
the same dividend as those in the original list,
if the assignees were authorised under the
Acts after one dividend declared and paid, to
make a dividend to those subsequently com-
ing in equal, there being still sufficient assets in
the hands of the assignees for that purpose.

On receipt of the supplementary list, the
assignees notified the plaintiff to file his claims,
in order that he might participate in the divi-
dends of the estates; but the plaintiff did not
do so. In Turner's case the dividend was
offered to the plaintiff by the insolvent prior
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to the confirmation of his
Tefused to accept,

The question for the Court was, whether of
not ‘the said certificate and confirmation of
discharge, which it was admitted had been
regularly obtained, were, under the circum-
stances stated, an answer to these actions.

April 21, 1874. Dug, Q.C., for the plaintiff in
both cases. These claims were not, at the time
of the assignments, debts under the meaning of
the Insolvent Act, provable against the defen.
dants’ estates. The word' ** dehts received a
Jjudicial construction in England, as far back as
Hammond v, Toulman, 7 T. R. 6 12, in which
case GRosk, J., says, speaking of the Statute 5
Geo. 2, c. 80, “the word in that Act is * debt
but this is not the demand of a debt, but of un-
certain (un) liquidated damages.” And in the
same cuse, ASHURST, J., says, that he had
always understood that, where the plaintiff’s
demand rested in damages, and could. not be
ascertained without the intervention of a Jjury,
it could not be proved under the defendant’s
commission. Green v. Bicknell, 8 Ad. & E,. 701,
is to the same effect, as are also Bourman v,
Nash, 9B. & C. 145, and a number of modern
cases. In Skelton v. Mott, 5 Exch. 231, it was
held under the Insolvent Act, 1& 2 Viet., that
the words * debts growing due,” meant debts as-
certained and payable in futuro. In the Ppresent
cases, at the time of the assignments no adjust-
ment had been made ; but even after the adjust.
ment it was not conclusive, every item of dam.

discharge, which he

ages being open to inquiry before a jury : Luckie :

V. Bushby, 13 C. B. 878. The whole claim
throughout was for unliquidated damages. It is
submitted : Ist, That the claims were not prov-
able against the estates. 2nd, They were not
furnished in the first schedule, nor any subse.

quent one within the time required by the Act, |

which provides that it must be done, not only
Previous to the discharge, but also in time to
enable him to receive the same dividend as the
other creditors. The copulative conjunc-
ticn ““and " shows this. The discharge is,
therefore, no bar,
94, 96, 98, and 127, were referred to,

MeLeod, for the defendant Harrison. The

§§ 8, 5, 35, 41, 45, 56, 57, |

defendant is not obliged to furnish a full list at

the first ieeting,
subsequent time,

the assignment, was a contingent claim, which '
the plaintiff could prove on when ascertained : |

he has the right to prove at any time, therefore
it is a claim provable against the estate. To
entitle a claimant to prove, it is not necessary
that the damages shettld be liquidated, as, if the

claim is wrong, the assignee may try it out and
determine its correctness. In Ex parte Sutton, 11
Ves. 163, it was held an attorney’s bill of costss
though it had not been signed and delivered under
the statute, was a debt sufficient to enable him
to put the debtor into bankruptey. [ALLEN, J.
That was like a note running, a debt not due-

Utterson v. Vernon, 3T. R. 539, is a similar case-
The damage here actually occurred on the 18th
October, and everything done afterwards W
for the purpose of saving the ship. This, there:
fore, formed a liability from which the def‘_’fn'
dant is discharged by the 105th section, which
discharges hiin from all labilities except those
mentioned in sections 99 and 100, Sections
69 and 143 were also referred to.

4. A. Stockion, for the defendant Tume'l'-
There are three questions to be considered iB
this case : 1st, the loss ; 2nd, the nature of the
claim ; 8rd, the nature of the discharge and
what is granted by it. To constitute a pl‘ovable

“claim, it is not necessary that the amount

should be actually ascertained, though it must
not be merely sounding in damages : A""("
Bank., Pr. 100. But, to constitute a case ©
unlignidated damages, the intervention of & jur¥
Is necessary :  Luckic v. Bushby, 18 €, B. 97.5'
which was not so here.  The word * debt i
under the Act, intended to cover all labilitiess
the 98th section providing for discharge from
‘“all linbilities whatsoever.” It is not necessary

! that a claim ** subsequently furnished to the

assignee,” &s provided by that section, should be
by the creditor, but it may be hy the insolveﬂf'
The spirit and intention of the Act is to distri*
bute the property rateably among all the
creditors,

Duf, Q.C., in reply. It would be impossib®
to consider the pliintifs claim as liquidate
damages, because they were running on fro®
day to day. If the claim was not provable st
the time of the assignment, it never coul
become so afterwards.

Cur. adv. tull.
The judgment of the Court was now delivered.
by ’

‘Ritcug, C.J. By the third section of B¢
Insolvent Act, the assignee is directed

i exhibit at the meeting of the creditors a St"tf—
but may complete it at a :

The claim, at the time of ~

ment showing the position of the insOlVe“t;
affairs, with a schedule ¢ containing the nam
and residences of all the insolvent’s credit‘fﬂ’
and the amount due to each, distinguismng
between those amounts which are then actus
overdue, or for which he is directly liable, s
those for which he is only liable indirectl¥s vo
endorser, surety, or otherwise, and which ha
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not become due at the date of such meeting ;
the particulars of any negotiable paper bearing
his name, the holders of which the interim
assignee shall be unable to ascertain, the amount
due to each creditor, and also any contingent
liabilities, describing the same.” The insolvent
is to assist in the preparation of this statement,
and to make a declaration, under oath, stating
whether such statement and schedule aze correct,
and, if incorrect, in what particulars.

The 56th section declares what claims shall
rank on the estate of an insolvent, viz.:  All
debts due and payable by the insolvent at the
time of the execution of the deed-of assignment,
or of the issue of the writ of attachment, and
all debts due, but not then actually payable,
subject to rebate of interest, shall have the
right to rank upon the estate of the insolvent.™

By section 57, ‘‘If any creditor of the insol-
vent claims upon a contract dependent upon a
condition or contingency which does not happen
previous to the declaration of the first dividend,
a dividend shall be reserved upon the amount
of such cunditional or contingent claim, until
the condition or contingency is determined ;
but if it be made to appear ‘to the judge that
such reserve will probably retain the estate open
for an undue length of time, he may, unless an
estimate of the value thereof be agreed to be-
tween the claimant and the assignee, order the
assignee to make an award upon the value of
such contingent or conditional claim ; and there-
Upon the assignee shall make an award, &c.,
and in every such case, the value so established
or agreed to, shall be ranked upon as a debt
Payable absolutely.”

By the 69th section, the assignee 1s authorised,
if it appears to him that the insolvent has
creditors who have not taken the proceedings
Tequisite to entitle them to be collocated; to
teserve dividends for such creditors according to
the nature of their claims, and to notify them
of such reserve ; and if they do not file their
claims and apply for such dividends before the
declaration of the last dividend of the estate,
the dividends reserved shall form part of such
last dividend.

The 98th section declares what liabilities the
insolvent shall be discharged from by the deed
.of composition, It shall absolutely free and
diseharge him ‘“ from all liabilities whatsoever

) (except such as are hereinafter specially
€xcepted), existing against him and provable
against his estate, which are mentioned or set
farth in the statement of his affairs exhibited at
the first meeting of his creditors, or which are
Shown by any supplementary list of creditors

i Act;

furnished by the insolvent previous to such
discharge, and in time to permit of the creditors
therein mentioned obtaining the same dividend
as other creditors upon his estate, or which
appear by any claim subsequently furnished to
the assignee, whether such debts be exigible or
not at the time of his insolvency, and whether
the liability for them be direct or indirect.”
The liabilities referred to in this section as
being specially excepted, are those mentioned
in the 100th section, and do not affect the
present case.

The question is, whether the liability of an
underwriter, before a loss takes place, is such a
contingent liability as is contemplated by the
whether it is such a liability as the
assignee was bound to include in the statement
which he exhibited to the creditors. It certain-
ly does not come within the description of a
debt due, but not actually payable, which, by
the 56th section, is entitled to rank on the estate
of the insolvent. Neither does it come within
the 57th section, for, untila loss happens, there
is no person entitled to claime anything—it is
uncertain whether there ever will be any liabi-
lity ; and therefore it would be impossible for
the assignee to estimate the value of such a con-
tingent liability under that section. For the
same reason, the 69th section is inapplicable ;
because, until there is a loss, there cannot be a
creditor, and ¢onsequently nothing on which
the assignée can base the reservation of s
dividend.

The cases arising under the English Bankrupt
Acts, as to the discharge of a bankrupt from
contingent liabilities, are numerous ; and they
all go tg establish the point contended for by
the plaintiff here, namely, that a liability
which may perhaps never attach, cannot be

i proved under a commission of bankruptey,and,

of course, is not discharged by the certificate ;
because debts provable under the commission
and debts to be discharged by the certificate are
convertible terms : Bamford v. Burrell, 2 B. &
P.1.

In Alsop v. Price, 1 Doug. 160, which was an
action against a surety on a boud, which was not
forfeited till after the bankruptcy of the defen-
dant, Lord MANSFIELD, delivering the judgment
of the Court, said : *“ We think this was not a
debt which could have been proved under the
commission ; for the defendant was not original-
ly the debtor. It was not a debt to be paid by
him in futuro, at all events, but depended on
the acts of the principal, viz., whether he did
or did not comply with the stipulations in the
condition of the bond.”
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In Utterson v. Vernon, 4 T, R. 571, Lord
KFENYON said,
depends on a simple principle of law, which
cannot be doubted. It is clear that where

|

i

““The question in this case !

one person, previous to his bankruptey, is

indebted to another in a precise sum which
is ascertained, the latter may prove his debt

under the commission ; but it is as clear, |

that where there is only a cause of action
existing, where the debt is to arise on a stipula-
tion which has not been broken previous to the
time of the bankruptcy, and where the debt
remains to he inquired iuto, there the creditor
cannot prove his debt under the commission,
and the demand will remain undischarged by
the certificate,”

In Ez parte Hunter, 6 Ves. 97, Lord Erpox
says, ‘‘ Nothing is more clear than that unliqui-
dated damages cannot be proved: (under a
commission of bankruptey), that was deter-
mined in Utterson v. Vernon.” In Ex parte
Barker, 9 Ves. 110, it was held that a debt
payable at a future, uncertain period, as
within three months after the decease of two
obligors in a bond, or the survivor, was
not provable in bankruptey. Lord Erpox,
referring to a case of Ex parte Mitford, says,
““That case is against my opinion upon
this petition, which turns upon this, that the
mode of settling what is to be proved, necessarily
connects itself with the supposition that the
debt is to be paid at some day certain ; that
where it is to become payahie at some future,
contingent, uncertain time, you cannot apply
the medium of proof, and it is not capable of
valuation ; and therefore this debt is not capable
of proof.” :

In Attwood v. Partridge, 4 Bing. 209, the defen-
dant covenanted for the payment by A. B ofa
Premium on a policy of insurance effected to se-
- cure a debt due from A. B. to the plaintiff. The
Premium became due the 17th June, and being
unpaid by A. B. or the defendant, was paid by
the plaintiff. On the 20th June The defendant
obtained his certificate under a commission of
bankruptey ; and it was held that the certifi-
cate did not discharge him from liability for the
premium. Besr, C.J., said, that it was clear
it was not a delt within the 56th section of the
Bankrupt Act, 6 Geo. 4, c. 16 ; that there was
no debt due from the defendant to the plaintiff,
contingent or otherwise ; that upon A. B. fail-
ing to pay the premium, the plaintiff was
entitled to recover from the defendant, unliqui-
WYated damages, the amount of which might
have varied according to circumstances, If A.
B. continued alive, the #mount would have been

the premium paid by the plaintiff ; butif A. B
died, it might have been the whole sum insured.
How was it possible then to say, that it was &
debt due from the defendant !

In Wilmer v, White, 6 Bing. 291, the question
was whether the defendant was discharged under
the Insolvent Debtors Act, 7 Geo. 4, c. 57, from 8
Jjudgment obtained against him for damages
after his discharge from iinprisonment, in an
action of replevin commenced prior to his im-
prisonment. TiNpAL, C.J., said, “ The ques-
tion is, whether the plaintif°s claim be a debt
or sum of money, in respect of which an insol-
vent is entitled to the benefit of the Act. Now,
the Act is confined in terms to debts due from
the insolvent at the time of his first imprison-
ment. But at that time no debt was due from
this insolvent to the plaintiff : a liability only
existed to a claim for unascertained damages.
There are no words in the Act which can be ap-
plied to such a liability under a suit pending at
the time of the insolvent’s first imprisonment ;
on the contrary, he is required to insert in his
schedule the precise sum due from him to his
creditor ; a thing impossible where the damages
are unascertained.”

In Boorman v. Nash,9 B, & C. 145,it was held,
that a person who had contracted for a quantity
of oil, to be delivered to him at a future day, and
who, before that day, had become bankrupt and
obtained his certificate, was nevertheless liable
in an action for not accepting and paying for the
oil. Lord TENTERDEN, delivering the judgment
of the Court, said, ‘The right of the pluintlﬁ'
to maintain this action depended upon the ques-
tion, whether he could or could not have proved
his demand under the commission of bankruptey
issued against the defendant? It appears to U8
impossible that he should so prove it ; for 8t
the time when the commission issued, it was un”
certain not vnly what amount of damage, bud
whether any damage would be sustuined. And
therefore, unless we can say that the bankruptcy
of the defendant rescinded the contract, h®
must remain liable to it.” The same principle
was adopted in Green v. Bicknell, 8 A. & E. 701,
wherc it was held that a sum claimed for a brea¢
of a contract to purchase oil from the plaintiff
was not a debt, but damages, which could not be
proved under a commission of bankruptey. It was
argued in that case that a loss on a policy of 85
surance could be proved under the statute 1
Geo. 2. ¢. 32, and also, debtsarising on guara?”
tees. To which PaTTERSON, J., answered, * P
express provision,” See the Bankrupt Ach
Geo. 4, c. 16, secs. 52, 53, 56, and also Hoffhe™
v. Foudrinier, 5 M. & 8. 21, before that statuté:
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In Abbott v. Hicks, 5 Bing. N.C. 578, the ques.
tion was whether the defendant, in an action by
the assignees of & bankrupt, could set off a demand
which the bankrupt had undertaken to pay, and
to indemnify the defendant against the payment
of ;and it was held that,as the defendant had not
Paid this demand, there was no debt due to him
from the bankrapt. Erskixg, J., said, It is
no debt at all ; and as the defendant may never
be called on to pay it, it would be impossible to
put a valueon it. * * *
debt payable on a contingency, but a mere
liability which may or may not become a debt
hereafter.” )

So, theinstalments of an anauity for the pay-
ment of which a bankrupt was surety only, and
which he covenanted to pay in case of default of
the grantor, are not provable under a fiat
against the surety, where they become due after
his bankruptey : Thompson v. Thompson, 2 Bing.
N. C. 168. See also In re Foster, 9 C. B. 422,

In Wooley v. Smith, 3 C. B, 610, an action for
not providing a cargo pursuant to a charter-party,
the action had been brought in April, a fiatin
bankruptey issued against the defendant in May,
and he obtained his certificate in August 1845,
and in December following final judgment was
signed against him in the suit. It was held,
that the demand was for unliquidated damages
which could not be proved under the fiat, and
consequently the defendant was not protected
by his certificate. CorrTMmAN, J., delivering the
Judgment of the Court, said, ¢ Where a contract
has been broken, and the demand thereupon
arising is not a debt, but damages, the amount

“of which may depend on various circumstances
and which it is necessary that a jury should
estimate, unless they are ascertained before the
issuing of a fiat, they cannot be proved. That
point was very fully discussed and considered in
the recent case of Green v. Bicknell.”

In Ex parte Bateman, 2 Jur. N. S. 265, where
several of the previous cases were considered, the
only question was, whether the value of certain
timber which was claimed to be proved against
the estate of a bankrupt,was a claim for unliquid-
ated damages ; or, whether its value could be
fixed with certainty so as to be provable.

It is unnecessary to cite any further cases on
the subject, as the same distinction will be
found in the whole of them, except where the
law has been altered by statute. Thus, it is
8aid in Perk on I.surance, 371, that formerly,
if an underwriter hecame a baunkrupt after he
had subscribed a policy, and before a loss hap-
Pened, the insured was not en.titled to a divi-
dend out of the bankrupt’s estate ; but this

This is not a ;

being found a great inconvenience and dis-
couragement to trade, Parliament was obliged
to interfere, and alter the law in this respect by
the Act 12 Geo. 2, c. 32.  Aud see Grakam v.
Russell, § M. & S. 498.

The 87th section of the Insolvent Act, which
refers to claims of creditors upon contracts, ““de-
pendent upon a condition or contingency,” is
somewhat similar to the provisions of the 56th
section of the English Bankrupt Act, 6 Geo. 4,
c. 16. But the construction given to that sec-
tion was, that it only applied to debts payable
on a contingeney, and not to mere contingent
liabilities which might never become debts :
Hinton v. Acraman, 2 C. B. 409.

The 153rd section of the Bankruptey Act of
1861, which authorised proof to be made against
a bankrupt's estate in certain cases where the
damages were unliquidated, was held to apply
to such demands only, in the nature of damages,
as were capable of being enforced against the
bankrupt at the time of the adjudication, where
the cause of action, at that time, was complete :
Ex partt Mendel, 10 Jur. N. 8. 189 ; Hx parte
Kempson, 11 Jur. N. 8. 165,

The distinction between contingent liabilities
and debts payable upon a contingency is well
established.

In 8 Parsons on Contr., 505, it is said that
provisions relating to the proof of contingent
claims occur in-the English Statute of Bank-
ruptey, 12 and 13 Vict, ¢. 106, in the late Bank-
ruptey Act, and in most of the statutes of the
States on insolvency. The distinction on this
subject is well settled between subsisting dehts
which are payable on a contingency, and con-
tingent Habilities, which may never become
debts ; and it is held that the former only can

i be proved under a commission in bankruptey.

In Ex parte Marshall, 3 Dea. & C. 120, ERSKINE,
C.J.,%aid, ““In my judgment in Kx parte Myers, [
have not sufficiently marked the distinction be-
tween contingent liabilities which may never he-
come debts,and contingent debts that may never
become payable. Upon the fullest consideration
of all the reported decisions, I am satisfied that
claims under the first class, upon which no debt
has arisen till after the hankruptey, cannot be
proved under the 56th section ; but that all
claims falling witiin the latter class, that are
cither capable of valuation before the contin-
geucy happens, or have hecome payable by the
happening of the contingency after the bank-
ruptey, and before proof is tendered, may be
admitted.”  The case of Ex parte Thompson,
2 Dea. & C.126, is an example of the first class.
Here there was no debt due from any one till
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after the bankruptey. Ez parte Myers, 2 Dea. |

& C. 251, is an example of the last class.

The distinction between contingent debts and
contingent liabilities is also clearly admitted in
the cases of Hawkin v. Bennett, 8 Exch. 107,
and Warburg v. Tucker, E. B, & E. 914.

In the present case, at the time of the defend-
ant’s insolvency, it was uncertain whether there
ever would be any liability on the policy. It
was a liability which could not become a debt
unless a Joss happened : it was therefore nota
debt payable upon a contingency, but a mere
contingent liability which was not capable of
being proved. Tt is the debts-due by the insol-
vent that are entitled to rank upon his estate ;
and it is only the debts and liabilities “ existing
ageinst him, and proveble against his estate,”
that he i discharged from under the 98th sec-
tion of the Act. It follows, therefore, that if
this was not a debt, provable against his estate,
he still remains liable. How could the con-
tingent liability of the defendant in this case
upon the policy, be provable before the assigneet
For what amount could the .plaintiff have
claimed to rank upon the defendant’s estate !
And what amount of dividend could have been
reserved under the 57th section until the con-
tingency of the loss of the vessel should happen,
or how could the assignee make an award upon
the value of such a claim? Such a contingency
i8 not susceptible of valuation ; and therefore
such a claim is not provable. It is a mere con-
tingent liability which may never become a debt,
and not a debt dependent on a contingency, and
therefore the 57th section of the Act does not
apply to it.

For these reasons, we think the defendant’s
certificate of discharge is no answer to this ac-
tion, and that the plaintiff is entitled to judg-
ment.

Judgment for plaintif.

P —

FAIRWEATHER, ASSIGNEE oF HANEY, AN Ix-
SOLVENT UNDER INSOLVENT AcCT OF 1869
v. NEVERs,
Ineolvent Act of 1869—Replevin—Where Writ directed

to Sherif who was an Inspector of Insolvent’s es-
tate— Whether will be set agide— Interest.

Plaintiff as Assignee of the estate of H. an insolvent,
brought replevin, the writ being directed to and
served by the Sheriff, who was also an inspector of
the estate ;

Held, That the Sheriff, as inspector, was interested in
the suit, and the writ of replevin was set aside.

[PuasLEY's Rep. I1. 524—Feb, 1875, 1

This was an application made on behalf of

the defendant to set agide a writ of replevin is-

sued in this cause, referred to the Court by
ALLEN, J. The ground of the application was
that the Sheriff of Sunbury County, to whom
the writ was directed, and who had served it 0B
the defendant, was one of the inspectors of the
insolvent’s estate, and therefore an interested
party in the cause.

C. H. B. Fisher, in support of the motion,
contended that, as the inspector controlled the
assignee, he was virtually the plaintiff. He
could scarcely avoid being prejudiced, and it
would be very dangerous if he should have the
power of summoning the jury in case a writ d¢
proprietate probanda should issue, and presiding
upon the trial. .

Harrison, contra. The inspector is not per-
sonally interested. Here it is not shewn that
he was a creditor. [RiTcHIE, C.J. "he credi-
tors having power to appoint one of their num-
ber an inspector, is not the burthen on you t0
show he is not a creditor? WxLpoy, J. The
defendant could not show the sheriff was %
creditor. WETMORE, J.  Ought not the pre-
sumption to be that the sheriff, being a public
officer, acts properly ! and is not the burthen o
the other side to show the disqualification 7] We
might send the writ de prop. prob. to the cor
oner.  [Rrrcutr, C.J. How could that be
done ! How could the coroner hand over the
goods to the successful party, as the sheﬂ"ﬁ
would have them ! Can you show any authori-
ty for that ] No. But the application is made
too soon, as no writ de prop. prob. is yet issu°‘§'
[ALLeN, J. Unless you can show the writ
went properly to the sheriff, you cannot mﬂl_“
anything of your position.] Suppose the sherifl
were interested, would that prevent his serving
awrit! [Ritomig, C.J. That is not the ques
tion, but I take it, if the sheriff issued a writ 8%

| his own instance and served it, it would be bad-

It is submitted, however, that the inspector ha
no interest: his office is simply one of skill
Crane v. Adams, 4 All 59, was cited.
Rainsford, in reply.
Cur. ady. vult.
b The judgment of the Court was now delivered
Y

RitcHIE, C.J. The 34th section of the 12
solvent Act of 1869 defines the powers anl
duties of inspectors as follows: * They shel
superintend and direct the assignee in the Pe*
formance of all his duties under this Act.” TB®
72nd section provides farther that it shall ‘::
their duty, and that of the assignee under the
direction, to examine all claims filed befor:
them, &e. From these sections it appears ths
the inspector really stands in very much
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Same position as the debtor would have been
in if no assignment had been made ; and, as it
18 one of the fundamental principles of the ad-
Rinistration of justice that those who are called
Upon to administer the law and decide the
Tights of parties should be: entirely free from
interest, we do not think the inspector of this
€state was a proper person to preside as sheriff.
e proceedings are irregular in the writ being

directed to him, and it must be set aside,
Judgment accordingly.,

REVIEWS.

- Tug InsoLvent Act or 187 5, INCLUDING
FuLi Notss 10 EaACH SEkcTioN, TARIFF
oF Cosrts, INDEX, AND LiST oF CaASEs.
By Hugh MacMahon, Esq., of Osgoode
Hall, Barrister-at-law (London, On-
tario). Toronto: Willing & William-
son. 1875.

It is a somewhat unusual circumstance
to have placed before the profession an
annotated edition of an act before the
8¢t itself comes into force. Editors and
Publishers usually content themselves by
8nnouncing with many flourishes that
Such and such a work is *‘in the press
and will be issued shortly,” meaning
thereby that it will in the course of some
Donths be in the hands of the printers,
Who will some months afterwards give it
% the binder, &c., and in the meantime
- Solicit orders for a book of unknown
Value. But here the first thing is to
anounce that the work is already dons,
dnd that, several weeks before the book
8 actually required ; so that purchasers
%an judge for themselves of the value of

e work before ordering it. This is the
true business-like way of doing things.
g shews as well great industry on the
Dart of the editor, and that he has not

en up a subject with which he is un-
2miljar merely for the purpose of writ-
g 5 book, as energy on the part of the
Publishers, and a confidence on their
Bart that the work will sell on its own

erits after examination.

We fully believe that it will stand

Y test ; for although in some parti-
‘ s it shows the speed with which of
essity the work was done, the matter
: it is 80 good and the arrangement of
3 information given so practical, that

ﬁ hﬁe minor matters might not occur
v any one but a critic familiar with the

niceties of the difficult art of book-
making.

The Act itself has been so voluminously
discussed both in Parliament, where both
political parties united in an endeavour
to make it as perfect as possible, and by
the lay press, that we do not propose to
speak further. on the subject. One
thing is manifest, and that is, that it
is more of a creditor’s measure than a
debtor’s. The “poor creditor ” proposes
now to take his innings, the “ poor deb-
tor” having had, to use a slang expres
sion, “a good time of it” for many
years past. A little less recklessness on
the part of small traders in buying and
selling will be at the foundation of a
more healthful state of things ; and this
act will, in that respect at least, make
them a little more careful to lay their
troubles before their creditors at an early
day, and before they have entirely dissi-
pated the property which is in truth no
longer their own.

Mr. MacMahon shews himself to be
no superficial student of insolvency law.
Over a thousand cases are referred to
in the notes, and theso are taken from
a variety of sources, English and On-
tario cases of course predominating, but
there is also a careful selection from the
Lower Canada and United States Reports.
We should have been glad to have seen
a few more of the authorities cited from
the courts of the Maritime Provinces, as
they often throw much valuable Iight on
this law, and a few more decisions as to
who are traders would have been desir-
able for those who cannot refer to the
English authorities.

We strongly object to the practice of
praising books by wholesale, which is so
common in this country. Every bona fide
effort to give valuable information
to the public, or to collect and print
information in a useful and convenient
form, should be encouraged; and this
Mr. MacMahon has succeeded in doing
with a promptitude that doubles the
value of his work in one way, though
in another way this promptitude has
been prejudicial in causing some minor
faults, which will doubtless be put right
in a subsequent edition, which will in
all probability be called for. For exam-
ple: an occasional misapplication of shall
and will (so common, by the way, that it
is seldom noticed by the general reader) ;.
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a want of uniformity in the references to
authorities, which a critical eye would
notice at once, though it is of no prac-
tical importance ; and in some other res-
pects, as in the construction of some
sentences, in the punctuation, &c., the
prouf-reading is not equal to the matter.
We question whether there is not more
room for doubt as to the duty of an
official assignee, when called upon to give
up an estate under section 30, than the
editor in his note would seem to think.
In the frst note to section 61, it would
be well 10 refer, in addition to the case
there cited, to Re Thomas, 16 Gr. 196,

In re Smith, 4 P.R. 89, Thomasv. Hall,

6 P. R. 172, and to the remarks in this
Jjournal in vol. 8, p. 206.

‘We have no hesitation in recommend-
ing this work as a valuable addition to a
lawyer's library, whilst the merchants
will doubtless largely avail themselves of
the information it contains. The general
appearance of the book is in every way
creditable tu the publishers, who, with
the editor, must have exercised great
energy in getting it out so well and so
promptly.

CORRESPONDENCE.

Naturalisation—Right to Vote,

To tHE EDITORS OF THE LAW JOURNAL,

Dear Sirs,—Will you kindly answer
the fullowing queries in the next number
of the Law Jour~aL?

A emigrated many years ago from
Treland to the United States, became
naturalised, and voted there. While he
was thus an American citizen, his son B
was born, became of age, and voted as
an American citizen. In 1870 A and
B removed to Canada, and have since
taken no steps to divest themselves of
their American citizenship. At a late
parliamentary election here, both A and
B voted, having both been sworn. Had
either or both a right to vote, and are
they not both American citizens ] am,
&e., INQUIRER.

[The English Alien Act of 1870, (33
Vict. cap. 14, sec. 6)provides that any DBrit-
ish subject who has at any time before, or
may at any time after the passing of the
Act, when in any foreign state, voluntarily
become naturalised in such state, he shail

1

|
|
|
l
|

i

| from and after the time of his so haV

ing become naturalised in such staté
be deemed to have ceased to be a British
subject, and be regarded as an alien, D"
less, within two years after the passing ©
the Act, such persun makes a declaration
that he is desirous of remaining a Briti
subject. This Act was held to apply ¥
John Mitchell, the member for Tipperarys
who, being a British subject, became natur-
alised in the United States in 1853, and
did not make the necessary declaration
within two years after the passing of the
Act of 1870. He was held to be 8t
alien. See Tipperary case, 3 O'M. &
19. By section 10 clause 3 of the same
Act, the child of a British subject so be-
coming an alien, who during infancy
becomes a resident of such foreign statés
and has according to its laws becom®
naturalised therein, shall be deemed 8B
alien. We think, therefore, that both A
and B were aliens, unless re-naturali
under the Canada Acts, and had no right
to vote.—Eps. L. J.]

Douwer.

To rue EpiTor oF THE Law JOURNAL.

A gave to B, his son, 100 acres. A dieds
leaving his son B exacutor. B died, lea¥:
ing wife (C) and two small children, age
two and four, and no will ; C administereds
and therefore became administratrix to A8

i executor. One of B’s children died, and

a week or two after the other died, the
widow being in possession.

Can C (widow) claim to hold by d€
scent from last of R's children, the Jand
having come to her hushand as gift fro®
B's father, A7 If not, would she hav®
anything more than her one-third dowe*
since B’s death? B died about fiftee?
years ago ; would C then have.to accou?
to B’s legal representatives (three brothe®
and two sisters) for the overplus, annt
two-third profits of estate

If C has only dower, can B's bro_thef
and sisters dispose legally of their lnte‘_
est after setting off (s one-third as ®
quired by law ?  Finally, what claim
B upon the estate =—1 am, &e.,

[t is not within our province t0
swer questions of no general interest;
we follow the example of legal jour?
in England in publishing the questionss b
be answered through our columns by 84
person as may desireto do so.—Ep. 1.9+

an-
bub
als
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FroTsAM AND JETSAM.

FLOTSAM AND JETSAM.

TriaL BY JurY.—The time-honoured insti-
tution, Trial by Jury, is occasionally playful,
often stupid, but its antics are unever so funny
as when it gives way lo rage and a frantic de-
sire to ‘‘do justice (not only) between the
parties ’ fo the action, but between all other
persons interested. Probably the jurors in the
case that we report below had heard something
of the fusion of law and equity, and thought
they would ‘act upon the eduity theory of
settling the rights of all the parties, and
8o avoid circuity of action. The result was
not happy, though the effort to help the widow
at the expense of the railway company was
praiseworthy. The case was tried at Gloucester,
before Mr. Justice Grove, and will be found in
The Times of Aug. 13th.

MALLAM V. ATTREE.

Mr. Matthews, Q.C., and Mr. Bosanquet were
for the plaintiff; Mr. 4. S. Hill, Q.C., and
Mr. Jelf for the defendant.

This was a claim arising out of the terrible
accident that occurred on the Great Western
Railway at Shipton on the 24th of December
last.

It appeared that the defendant, a widow lady,
and sister-in-law of Mr. Whalley, was a pas-
senger in the train that night, and that she was
oneof those who received considerable injury.
She was taken in the first instance to the house
ot Dr. Hitchings, at Oxford, and afterwards, at
his suggestion, was removed to the King’s Arms
Hotel. She remained there seven weeks with
her daughter, who was also a sufferer by the
aceident ; and the present action was brought
by the landlord of the hotel to recover £117 for
the use of the hotel and for necessaries pre-
scribed 'for the defendant duving her stay in the
hotel.

It was not disputed for the defendant that
this charge was extravagent, except as to £4,
which was paid into court, that everything that
was furnished was not necessary as well ag
reasonable ; but it was contended that if any-
body was liable for the hotel bill it was the
Great Western Ruailway Company, and not Mrs,
Attree. It appeared that a Dr. Cooper had
come to the hotel while the defendant was there
on the part of the railway company, and had
directed that everything should be done for her
Which the ecircumstances of the case required ;
and it also appeared that the company had been
applied to for the payment of the bill, but had
Yefused on the ground that they were not liatle,

The learned jndge summed up the case at
Considerable length. He directed the jury that

if & person he in an absolutely helpless state,
and anybody else chooses from charity to take
the person, being unconscious, into his house,
and then to assist him from kind motives with
foud and shelter, there is no implied contract on
the part of the person so befriended to pay for
the benefits received, because he was uncon.
scious, and could not therefore have a contract-
ing mind. But though this was the law, it
would ounly have a partial application in the
present case, as there was no pretence that the
defendant had been unconscious all the time.
The question then would remain, whether, after
the defendant had regained consciousness, there
was any ratification on her part, expressed or
implied, of her liability with regard to the plaiu-
tiff.  As to this the jury would have to look at
her conduct, and if they found that she received
the hotel bills from time to time without com-
plaiut, that would be evidence from which they
might imply ratification. Coming, then, to the
main question, his Lordship said the Jjury would
have to say whether there was the ordinary
implied contract between the plaintiff and the
defendant, or whether the plaintiff expressly did
nct treat the defendant as liable, but intended
exclusively to give credit to the Great Western.
If the application to the defendant was a mere
afterthought, the defendant would not be liuble,
but if, on the other hand, the plaintiff never
gave up looking to the defendant as ultimately
liable, and only applied to the company as an
experiment or test, then the defendant would be
liable.

The jury retired to consider their verdict.
After an absence of nearly sn hour, they returned
into court, and said that the verdict was against
the Great Western Railway for £100.

The learned judge reminded them that the
Great Western had nothing to do with the action,
and that they must find either for the plaintiff
or the defendant.

The jury considered a few minutes, and then
ancounced that the verdict they meant was one
for the defendant for £100.

This second and reconsidered finding was
received with loud laughter in the court, and
the jury were again sent back.

The foreman then said that the jury were
agreed upon a verdict for the plaintiff for £75,
or as wnuch less as his Lordship pleased,

His Lordship said that what he pleased *was
not what they had to.(sonsi(ler, and the jury
then repeated the verdict without that qualiti-
cation.

His Lordship said he could only enter a
verdict for £17, but he should he obliged to tell
the Court that it was an unsatistactory verdiet.

The jury were then asked whether their ver-
diet was to include the £4 paid into court, and
upon t'hclr answering in the aflirmative,a verdict
accordingly was entered for the plaintiff for the
amount.

His l,on!ship stayed execution, and said he
would consider tiil to-morrow morning whether
he certified the costs,

.
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Law Sociery,

EAsTER TERM.

LAW SOCIETY OF UPPER CANADA.

08600p# HauL, EasTeR TERM, 38TH1 VICTORIA.

URING this Term, the following gentlemen were
called to the Degree of Barrister-at-Law, (the
names are given in the order in which the Candidates

entered the Society, and not in the order of merit):

No. 1321— ALFRED HOWELL.

HBNRY CARSCALLEN.

JoHN BUTTERFIELD.

JOHN ALRYANDER MACDONNELL.

WiLiax F. ELuis.

MORTIMER AUGUSTUS BALL.

JOHN TURNBULL SMALL.

Ouiver AIKEX HOWLAND.

ALEXANDER MANSEL GREIG.

ApaM RUTHERFORD CREELMAN.

JoHN GUNN ROBINSON.

J. 8tewART TUPPER.

. JoHN HieuETT THOM.

JoHN DavisoN LAWSON.

CHARLES JAMES FULLER, under special act.
No. 1336—EDWARD STONEHOUSE, “ 6 “

The following gentlemen received Certificates of
Fitness, (the names are given in order of merit):
JORN TURNBULL SMALL.
ALRXANDER MANSRL GREIG.
HARRY STNONS,
HuaeH O'LEARry.
EpwiN HAMILTON DICKSON.
Joux HioHETT THOM.
OLIVER A. HowLaND.
MICHAEL KEw.
J. STEWART TUPPER.
GEORGE A. RADENHURST.
Joux D. LAWSON.
J. BoOMER WALKEM.
SNELLING ROPER CRICKMORE.
HENRY AUBER MACKELCAN.
JoHN A. MACDONMELL.
WiLLiaM HaLt KINGSTON.
EpwARD EuLis WADE.
JOHN BOVLTBEE.
GEORGE BRUCE JACKSON.

_Aud the following gentlemen were a mitted into the
Society as Students-at-Law, and Articled Clerks :

Junior Class.
No. 2537—WiLLiam Hopains BiGeAR.
GEORGE ANDERSON SOMERVILLE.
WiLLIAM BARTON NORTHROP.
ARTHUR OHEIR.
Roserr Hobge.
WiLLiaM H. Pore CLEMENT,
ELeN Ssiorr.
HoRrACE EDGAR CRAWFORD.
EARNERST JosEPI BEAUMONT.
JOuN PHILPOTT CURRAN.
JaMzs HENDERSON Scorr.
WILLIAM BERRY.
EUGKNE DE BRAUVOIR CAREY.
GipEON DELAHEY.
SKEPFINGTON CONNOR ELLIOTT.
GeraLD Fraxcis Broeny.
JoHN LAWRENCE Dowrin.
WM. J. McKay.
WiLLiAM HENRY Dracow,
JOoHNX WO0ODCOCK GIBRON,
JouN BAPTISTR O'FLYNN,
ALLAN McNaB.
Ivor Davip EvaNs.
ReaINALD BouLThes

GroreE W. BARER.
JAMES CRrargir Bovp.
ARCHIBALD STEWART.
No. 2563—CHARLES HENRY COGAKX, as an Articled Clerk-

A change has been made in some of the books con®
tained in the lst published with this notice, which wil
come into effect for the first time at the examinations
held immediately before Hilary Term, 1876. Circulars
can be obtained from the Secretary containing a,list of.
the changed books.

Ordered, That the division of canlidates for admis-

. sion on the Books of the Society into three classes be

abolished.

_Thatagraduate in the Faculty of Arts in any Univer-
sity in Her Majesty’s Dominions, empowered to grant
such degrees, shall be entitled to admissign upon giving
six weeks’ notice in hecordance with the existing rules
and paying the prescribed fees, and presenting to Conve:
cation his diploma or a proper certificate of his having
received his degree. :

_That all other candidates for admission shall give
six weeks’ notice, pay the prescribed fees, and pass 2
satisfactory examination upon the following subjects
namety, (Latin) Horace, Odes, Book 3 ; Virgil. ZEneid,
Book 6 ; Ceesar, Commentaries, Books 5 and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the

. end of Quadratic Equations ; Euclid, Books 1, 2.and 3

Outlines of Modern Geography, History of England (W-
Douglas Hamilton’s), English Grammar and Composition-

That Articled Clerks shall pass a preliminary examin-
ation upon thefollowing subjects : —Czesar, Commentaries
Books5and 6 ; Arithmetic ; Euclid, Books 1. 2, and 3
Outlines of Modern Geoyraphy, History of England (W-
Doug. Hamilton’s), En: lish Gramwar and Compositions
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams: Equity,
Smith’s Manual ; Common Law, Smith’s Manual ; Act
res‘}iecting the Court of)Chancery (C. S. U. C. ¢. 12), (V-
8. U.C. caps. 42and 44.

That the subjects and books for the second Intermediate
Examination b: as follows :—Real Property, Leith®
Blackstone. Greenwood on the Practice of Conveyancin¥
(chapters on Agreements, Sales, Purchases. Lease$
Mortgages, and Wills); Equity, Snell’s Treatise ; Common

aw, Broom's Common Law, C. 8. U. C. c. 88, Statutes
of Canada, 29 Vict. c. 28, Insolvency Act,

That the books for the final examination for students-
at-law shall be as follows :—

1. For Call.—Blackstone, Vol. I., Leake on Contracts
Watkins on Conveyancing, Story’s Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles ol
Bills, the Statute Law, the Pleadings and Practice of
the Courts.

2. For Call with Honours, in addition to the preceding
—Russell on Crimes, Broom's Legal Maxims, Lindley of
Partnership, Fisher on Mortgages, Benjamin on Sales
Jarman on Wills, Von Savigny’s Private Internationa!
Law (Guthrie's Edition), Maine's Ancient Law.

That the subjects fcr the final examination of Articled
Clerks shall be asfoll. ws :—Leith’s Blackstone, Watkin®
on Conveyancing (9th ed.), Smith's Mercantile LaW¥;
Story’s Equity Jurisprudence, Leake on Contracts, V
Statute Law, the Pleadings and Practice of the Courts. -

Candidates for the final examinations are subject to ré-
examination on the subjects of the Intermediate Ex-
aminations. All other requisites for obtaining certifi-
cates of fitness and for call are continued.

That the Books for the Scholarship Examinations shall
be asfollows :—

1st year.—Stephen’s Blackstone, Vol. I., Stephen on
Pleading, Williams on Personal Property, Griffith's In
stitutes of Equity, C. 8. U.C.c. 12.C. 8, U.C. c. 43. .

2nd year.—Williams on Real Property, Best on EVI
dence, Smith on .Contracts, Snell’s Treatise on Equity,
the Registry Acts. .

3rd year.—Real Property Statutes relating to Ont&"?é
Stephen’s Blackstone, Book V., Byles on Bills, Broomrl
Legal Maxims, Story’s Equity Jurisprudence, Fisher ©
Mortgages, Vol. 1., and Vol. iI., chaps. 10, 11 and 12 o

4th year.—Smith's Real and Personal Property, Russ¢
on Crimes, Common Law Pleading and Practice, Benjar®!
on Sales, Dart on Vendors and Purchasers, Lewis’ e
Pleading, Equity Pleading and Practice in this Provin®

That no one who has been admitted on the bookls, a
the Society as a Student shall be required to pass prelif
inary examination as an Articled Clerk.

J. HILLYARD CAMERON,
Treasure?-



