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JUNE .23RD, 190,t.
DIVISIONAxL COURT.

TIIUMISON v. TIIOMý,PSON.

Ecid:uç<'qrvjbrutin i t Aot loik a 1Dg>,ea"8td Per#'$Ql-
Comparin'oiî ot $gtucWilh osse oit (i legîi4(td Mýutrtygue

Aippual by defendait, froui judgmieiit of Counitv Court
of Pevl iin favour of pliifi in au aiction1 upon a promIl-ý
sory v t purporting, lo bu~ Ilade 1\ tuedeeawdîr.

u)su uxecuitors and .xeutrlx aire Ill efda~,lth
Ictiloi. Thet lintr o ilhe. ile 'vas doei uipon the

ldingýs. Thel pLinitiff, beiug called as a witness> swork.
llte dlecealsed had siglned the ote A xnlortgage,, lbO

puirportinig to beae by dtvceased, %%as produced, wvithi tl)-ý
couutiv regîstnrfs vetiiaeof it-s duie registrationi iin-

dored bu n evdece asgivenl of anY ucom1parisonl of th'-
two situires. A nonsuiit, upon thie ground that there

iii, n sufflicienit corrohorationi of plaintiff's dalim. wa,
inioved for-, but refuseil. rj7he mýain qiieition wkis wiethrr
the Judfge 'vas entitled to look at the signatuire to the mnort-

gsefor the purpose of vona ifi with that to, 0he nlote,
andlc determining whether thei latter was ai genuiiie sgaue

1B. F. Justin, Bramptoun, for lfîdn.
E. G. Graham, Brarupton, for plaiintiff.

THE COURT (FLOBIGC.J., STREE.T, J.. BRIr-
TO.,J.), held that tlhe Judge wias oentitlld to maike- Ilh

coxuarhonand that plaintiff'seîene asufietl
corobraedulnder R. S. 0. (.1. 743, tzec. 10.

FALÇNBIIw, .,Jý. eerdl C'01WItt .Klis
4 F & . 40: ing-- v. Kii,30 U.R. C. 26; Thoiipsoji v.

Beuneiýt '2'2 C. P. aIl p). 4013.
Aplpea ldismlised withl cosîs.



M~~MHoJ. JUNE 26TH, 190)2.
CHAMBERS.

UNION BANK OF CANADA v. CUNNINLGHàA3L

IJirÈL;iwiouri-ro ibtu--Iriniwu O tcs-81fl ittinW Celéiw
or A.ction-B. S. 0. cil. 60, $ce. 90 (1)-Gisindi bit Juiiw ta

'I'ke I>racn EvidencP at Trui.

Motion b 'y tlie defendant John Cunîningham for kin
order pi ohibiting the plaintiffs f rom issuilg execution fromn
the lOtiî Division Court in the county of York, on a judg-
ment reco'.ered agaiust hîn on tlie l2th June instant, for
the ainount of twvo promissory notes, one dated lst Apjrjl,
1901, payable in three monilis, for e79.01, and thie other,
dated 4tih J une, 1901, payable in one month, for$7.,
bofli notes being payable f0 the order of the defendaints
the Guelphi Pmring Company, ut the Union Bank ai To-.
ronto.

J. G. O'fionogliue, for defeudant.

D. W. Saunders, for plaintiffs.

MACMAHON, J. :-The defendant Cunningham esde
,at Guelphi, and thec other defendants carry on uses
there. Cunningham was per-sonally served with ai uopv of
the sununons on the l4th May, under whieh lie had twelve
days to dispute flic daim. On thec 23rd May botli defend.-
ants filed dispute notes, disputing the plaintiffs' clauin aild
also the Iurisdiction of the Court, claiming that the action
should bc tried at Guelphi.

The amount being over $100, and payable by thec con-
tracts of the parties at Toronto, thec action was brouglit at
Toronto as being within sec. 90 of the Division Courts Act,
R. S. 0i. eh. 60.

The certificate of flie clerk of the Division Court shews
that two letters from Cunninghamn to the plaintifsî' soli-
citors, dated 3rd July and âth Julv, 1901, were put in at
thec trial. in which he asks a renewýal of oue of the notes,
and says lie hopes toý pay thec other ini the course of a week,.

If was urged by Mr. O'Donoghue thaf, there bring twQ

notes, there are two contraets, and therefore thec daini ;s
not "a eontracf" exceeding $100, and does not corne
within sec. 90, sub-sec. 1. There are two promissory notes,
both by their fterrms payable i. Toronto, and both mnay' be
sued i one action, and they forni in the agrgregaite a surn
exceeding $100. By the Interpretation Act, R. S. 0. ehi.
1, sec. 8, sub.-,sec. 24, "Words importing fthc sîngular num-
ber . . . shall include more persons, parties or thingu
of flic sanie kind than one . . . and fthc converseý."
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STREET, JL, held that, under these eircumstancee, thi3
petition lias been signed by two-thirds ini nuinber of the
owners and one-haif in value of the reai property to be
beneeIted. As to the proportion of value, thle buildings
must be taken into accolint as weil as the lands; and t h2
city is not to lie regarded as an owner within sec. 668S, not
being a " taxable person."' and being irnpropery nientionedl
in the roll, and should flot bc coanted in reckoning the
number of owners or in ascertaining, the proportion of
value.

Judgrment for defeiidants with ùosts.

BRITTON, J. JU'aL 18TH, 1902.
CHAMBERS.

IRE CHAPMAN.

Motion under iRule 938 by the executors of the wilI ot
Pariali Chapruan, deceased, for an order deciaring the true
construction.

The wiil provided as follows: I give unto uiy sister-ju.
law Mary Aun Smith thue sum of $500, said SURI to be de-
posited in a bank, and shte is to draw the interest of said
$500 for lier bèniefit during lier natural life, and uit he,
decease the said principal $500 is to be given to lier elde3t
son Edward Chapman Smith to be used for hie benefit dut..
ing lis natural life. 2nd. I give unto my beloved %wiza
Jane (ihapnan ail 'which may remain after the disposition
of the aforesaid $5o0, consisting of ail my real and pet..
sonal propertY, cOnsisting of my f arun, inciuding ail imple..
ments, live and dead stock, ail buildings and dwelling bouse,
with ail household furniture therein, usef ni andl orne..
raental, 'also ail rnoneys in bank or banks wherever tliey
niay lie deposited, ith the interest accruing thereto, aud
anv~ and ali ortgages and notes, wiîth the interest thereon,
that I hold or may hold at the time of my decease; and sauid
executors hereinafter named shall imîmediately after my de-
cease dispose of ail the aforesaid property liv sale and the
proceeds or moneys arising from ýsucli sale shall safely be
deposited where gond security can be obtained and the in-
terest of the same shall go to my beloved wife Janle Chap-
man for lier sole benefit durîng lier natural life. 3rd. Aaid
at the decease of xny wife the portion given unto lier hall1
be divided equally anoýng the f oilowing persons : Albert
Cha.pman, Parieli Chapman, and George Chapman, sons of
xny brother John Chapman, John Cox. son (>f my siester
An Cex, deeeased, Ann Crosley, daugliter of mY csister



Wat~~on, Jeýitl \\î~on 1n .\e 1; aI ilon (u IlJ da
mal ou0  iî rîle IaI~1hpîiuu iZ-d. Ait

te bje forI theuir benefit duriuig th-rnarul Iie
.1. . Maclaren, K.U.. ', or dit. exeeuorý ill tat ùc.

huAl.. unalile te Eind autli1riity mn pini.

N.W. lloweil, for David I>orke--, ,, ( iuîur uinder the.
will of Jane Chapman, widow of tht- Iulatuir, and for the-

>said Platid Porkess personally, eited Savage v. Tycers. L. 11.

F.W. Harcourt, for the infants.
BýRITT'ON, .- The it-stator inade his wil on the l2tha

A ig_-t -1, 18?, and bt- died onûi the l7th October follomiîîg.
Iii addhition to the- p)reumiptien a 'gaînst intesteey as o'

anvi portion of the te>taitfr's (,suite, thlere is internai cvi-
îin i the will itself thait ilis testator inituaded thien, and

1. tl\îaiýt will, to dispose of all hie hiad. 1 qite uccede whlat
wa'i- rgul byMNr. IlowelI, thiat al Judge ougt net, becauise

ouldii' dîfficulty or 1mba111me 1 that wu1d or pesýsiblyý(wllarise, from declaring initesta-y as te the co)rpusi orain. part of the estate, te hessjial to se dleclare. It is for
mei(, if possible, te ascertain frem this wiIl whnt was thie
intention of the testater. Lord Cottenhiain t-id in Lassence
v. T!, irney, 1 Macn. & G. 551. cited Ii 1Lncock v. Watson,
[119021 A. C. 22, that if the terns of thie gift art, aitb)igU -

mi. oI must set-k assistance in uonstriiîig it-in sayiig
%hlîel',r At is expressed as an absolute gift or- nlo-froml
th(- ethier parts of the will.

Thne testator here gives $500 te Ann Smithi, but hoe
iiii- the disposition cf that; s0 that in realihy she gets for

bier own use absolutely enly' the( interest uipon it. At ie
de-ath this $500 "is te b)e givn te hier eletsonFdar
Chapianiiii Smith." And ihis sunii, inet the( initere1st le
Iw ,:Ili uise ",for lus benefit d1uring hlis natuiiral life.-

Thnthe testator g-ives te hiis wvife Jane Chapîna, ;11l
tha rnîan~after1 the $50 is oae uf. butt h( limnits bier

for ht-r, M\n usezi aholtv te the, interest f)111. a1m)i wheno
thî e'iita is n longer l(Iried o te ui Iitereuit for is 1i.

hogie~it ail te thie p-ersons named(,(, aind all " for theurý
benefit cluring their natulives."

I al coi1ne to no othier cocuinthanII that hle tsa
ter nt~dedte inake nd( did iake a crflsleino

ths nmdfrom theù possile claimants11 uipon bIis boilntv.
îleintnde h dispose cf aIl1 bis etate. TL' ku-11 of these

relatives of biis wlin, if net nrtioned, reuld, lu thel( evenit



of intestaey, elaini, and I think hae intended, and by hiswi
carried out his intention, of disposing of ail absolutdy by
a payrnent over of the $500 after the death of Aiin >Smlithl
and by a division of the rest atfer the death of Jant, Chap-
inan.

"A gift even of incomie to A. for lif e and then, to B.
indefinitely gives B. the absolute interest :"' Cloughl v.
Wynne, 2 3l'ad. 188; Theobald on WilIs, 5th ed., p.' 426.
This seems to me a stronger case in favour.of the person-s
namcd in the will.

The questions wviIl bc answered as fol1owvs:
(1) That portion of the corpus of the estate of Parish

Chapman directcd to bc held by the execntors in trusýt dur-
ing the if e of Jane Chapman is to be immcdiately divisible
axnong the persons named in the 3rd paragrapli of IP&isih
Chapinans will and their representatives.

(2) Said persons and their representatives take au ab-
solute interest in the said property.

(3) The sum of $500 in the first paragraph of the wilt
mentioned is an absolute gift To Edward Chapman Smith,
and -upon the death of his mother the said Edward Clhap..
mani Smnith shall be entitled to said sumn absolutely.

(4) The said testator did not die intestate as to any ofL
bis property or estate.

(5) Costs of ail parties ont of the estate.

BRITTON, J. JUNE 27TH, 1902
CHAMBERS.

RE BUJRCII.
WIlZLegay-Peiodof Ve&tiug.-Diretîon ta Di8trilnute Egtatt--

Discretion of Eaecutorg.

Application by the executors of the will of Peter Burech,
under IRule 938, for an order declaring the construction -)f
the will. The will was mnade on tlie lst February,. 1902,
and fIe testator died on the l7th March foflowing. Pm-.
bate was granted to the executors. The clauses creating
difflculty are the following: 2. "1 give To xny son Johin il.
Buret $2,500, and to xny daughter Charity IHeaslip, wvife of
Matthias Heaslip, $2,500." 3. "It is my express wiil that
no money so willed to my son John H. Burdli shall be pid.
to hini while hie wife Addie Burch is living, and it is aiso.
my will that no rnoney so willed To my daugliter Charity
Heaslip shail be paîd To her while her husband Marýftilias
ITeaslîp is living, unless througli some misfortune they or
either of them. should beconie needy, when my executxr



,ui pa '%',J1, 1 th i 1 1 , or such am,[1 1 uut , ia îIl(, iua dex ncc,~ar~ fo theircomforabte JPport aild 'Inea~"8
Aid i. î~ ho îy wil tht aitIegaies nwniollud mnii

a f w r m;1rv- d e c al un i t 1 il rs ei a l ' t , W I %% l t h a I l a

o t m l r s p ci i b e st, t he1 e 's l a e s n i njjs e in Ille
brotheri FrancI(iý O<r Urch), these thiree beinglç resîduaiiry

Mon i14 tg) tilme of pilymlenlt. AHilIteres'ted are o)f fil lige:11d conen to be Ilnlyte order to) fi madle.
C LPe'ttit, Wellanld, for eeuos

l,. E. A. DuVernet. for legatee.
BIZITTnN, J., eed ruFring to lie Wartnlie, 2 . .601, anld Ciirtis v. Larkiin -) Buav. 155, thlat t]he ic t~2,~Ou cai b John l Burch alld chariIyvesipaeln!nedialu gifts to emih, aInd are flot 11nadle .onltingcent by tllettstto' dretina> to paymnent. The - vesinig" wals lotsupede o pm tond Apart fronti 11h discretiongîe'to ilikx. uor to pay in1 certatin coting"encies, iltehwthe riglit to pil and shouldr wind up thie estate'. Th11 14es-tat1or's direction to distibutei thle estate witin ten yeairso\4ieride the formeir ex \ese %ishl as. to payrnentl to the,

OrýJdr accord ingly. C'o-Imý out of the talto.
Germajn &- Puttjt, WVelland. soIIcitors for executiors,1nesl il K!inst, St. iuathlarines, zolic-itorS for

DIVISIONAL COURT.
Rui, TIIUESON MACJ{ENZIE v. TIlURESSONý.ý(-\

JIu~~~~ o Par ut aî,durof Rihi of IV(qy by If ortgage

teMaster ini (rdinlary to Hlie ffe that Ilhe clihuants S.M. berromi nd K. C. L'aird have removeod the' eIolidurn the titie, ereated by th le inist runiients referred to lu )i aformr dci~onreported :3 0. L_ R. 27,1, and ante p. ;,'Ill( are flow entfitled to prove theiir la ims uinder the mleu't.gage of 1 .5thI October, 1887 1ý',. lt, olalunts produicel ; I



the Master's Oflice, il paruance of the leave gixNui thiem
the former urtter, rulea>os tu theni ot auy ùlaimsi to a. i

of way over any part 0f block A., except the portion oi
lying immediately north of the eastcrly 40 feuti uf l,,i
nurtli of Queen street and west of Sorauren avonue ini

city of Toronto. The releases were executed bY AmeAia
CoaSamnuel Clare, B. Mkl(uîullan, and tlw e'xucuto>r,

Ed%%ard Hlicksou's wiIl. The appellant is unie of thie y
sosinterested in the estate of Eyrc Thuroessn. S-he, g

ex idence to shew that by reason of * au allegod (Iudicationi
the oYw uer ut the equity of redemption to theý publie, ý

of useîr by the public, the whole of block A. bail becc
ainiI rmi a public highwvay at. the time of ihe part

charge- uxec(uted by' Samuel Clare, who then own,2,1
motaein question, tey the execeutors of Hikoon

JTanuzry, 1893, mentioned in the formner decisioit; and t

it has - cver since been and stili is a public highm ay.

J. 1). Montgomiery, for appellant. By rea!on of t

part dîscharge, the rights uf the public have initurvene,
are nu longer subject to: the mortgage, auid these ri',

eannot 1w taken away from the public and retrdto
mxortgag(w by' any act of auy private person.

P. U . MePherson and J'. E. Jones, for rcspei0\- Ill(
gage.

TnE COURT (FALCONBRIII)GE,, C.J., SREJB

TrON, J.4 held that the effeet of the instruimentsi produ
wouki be to vest in the present rnurtgagcc, MiýsAbrr

hie, the rights which haid been inîproperly rdae vCI;
under whîch she cliudto be entitled to pro\e auJI

Master was riglit in holdling that. these instruments remio

flic cloud, on the titie ercated by the part dshre
that thcyý a re cntitled to prove under themogge
pecal imisdwith costs.

JUNE 28ýTi, l¶

McCIREADY v. GANANOQIJE WATER POWER Ç(

IVaterst and ««ecire~)mDrro cf ater'-Rip)

Pro pdietor Order of Jtuiffle lofder Re. '9. O. 1(Ioe. 114ý

Appeal hy deednsfromn judgl(Ilent of LUT

AcItioni for injtimetioni re-,straining dIli-nsth owi
ef aL wae-o -il the town of Gananioque, fedl 1by Wil

ýrcek andc Gananoque river, froin openling their dain
1( tfing -ater flow donwn o)n plaintifs,' lands, aind for il

Vgs p to 19100 dIefondlants opnstdplitf



vopl ,aio for th i ea uad-iuptlttj~iî

ilgi±d tu1 li e bej utn < . h rvtJ ut Iw (iîuatiu
bf phin if i ] n i. l u h t a x p ~ u uu ~ n a ~ t r ~

T. ' _; p Ice an ko il.de j\ .dn..o uf >u .liWa- ; 11
biliti~ ~ ~~ ~1p tupi-Cîe I.1 tr0l<1dg'ld t a eeih ~ d u t h e i g h t u t'a u u w a l v l u ll u u n l a i tif < Ji\.

cunr~1 tirmange lw 0tî r utlit 1of lirl t.o lk II

(~. Il, Wab n, lit. ,ir JI en hîî.

JI,~ deij iret tirlit,~îL r e f h . J u d e tf i he U i n
Court. Iif te d n Je xil n d ii l~t. i ue . oJt~' eh. III (T S. 1: . li fl( eh'>l , ij b n o e L

water int l I der eree ,; i i ehieto~vl u litif



440

J. B. Clarke, IK.C., for defendants.
,J. A. lluÏehesofl, Brock' ille, for plaintiff.

The judgmient of the Court (OSLER, MÀCLENNAN,ý; X

G.ARRow, JJ .A.) was dehivered by
OSLER, J. A. (alter agreeing with the trial JudË

ail bis findingb) ;-1 cannot avoid thinking that the ain

at which, the damnages have been assessed is too libenk

allowance, consîdering the nature of the injuries-& sprn

ankle and an affection of the sciatie nerve--no dou

severe and painful one, arising some time alter the aeeii

and attributed, whetner rightly or wrongly, to it, but

the effeet of which the plaintift xay expect to recover~
very distant tixne. Takig everything into considera

an award of $900 would more nearly ineet the justi,
the case.

Judgment reduced to $900, and appeal dismissed
costs,

J'UNE 28TH,
C. A.

GABY v. CITY OF TORONTO.

M4unieipal Corporatîo-Hgw No-rpi-&cdn to

Appeal by defendants fromn judgment of MACMAHO

in favour of plaintiff, in action tried at Toronto, brou-

the widow and administratrix of Levi Ga.by, late ofc 

xnond fHjil, deceased, to recover damages: for injuriesi

cau6ed lis death. The trial' Jndge f ouina, after a lei

review of the evidence, that deceased left the Girm

Hotel, in Jarvis street, in the city of Toronto, on

November', 1900, at 8.30 p.m., in a soher condition, aiic

bis body was found between 7 and 8 o'clock the next i

ing ini a hole, 4 1-2 feet wide and nearly 8 feet deep

three weeks before by the contractor for miasonry wo

the new St. Lawrence mnarket, added as third party;

the hole wuas not properly guarded, and was 16 fret

the building wall, ana on the west side of Jarvis streel

deceased fell into it; and that, under bis contract

the defendants, the third party, James Grang, was
to them.

A. F. Lolil andl W. C. Chisholin, for defendants,

T. Il. LennDox, Aurora, and S. B, Wood-, for plaint

The judgmerit of the Court (OSLER, MACLENNAN,

GARROW, JJ.A.) was delivered by

OSLER, Jf.A. :-We are satisfled that there was abu

evidience of negligence, for whieh the city ig responsil



th', -1Pdiiu uf the.hgwv and the death I o! Io ii,> ir
husibalid haý b-en prour! iiatributeigd Vo, iiiid\ ;,> the l(t.;
inlIPI prve reuilit of. ýluehl ll(glignc \1eage.,vo
thiat t aitenpi 10 ilw uuti>tr ïgi~i* uputi

thtldee' e eniirely fails.
Ap.IdSisniisqe wýith trosts.

JUNE 28TH, 1902,.
C.A.

Ra: TOONTO AILWAY CO. AND. CITY OF TORO To

Appt.al by tht. Torontuo R'ailwavUtnpn fri th judg-

BOiN. ilndc MCCRIMMON .1.1.)udtrh. Xe~n.tA,
oling tat trol1ley uar> o ut tht ornpanv art.u~t'ah ~

pl<i; ofl or ttachuld to tht. rual ustate of, th. ui pnlvh
prmili uf Bank of Montrieal v. Krptik .L .13
b in apt.d.

J.Biuknell, K.C., for lte appellanta,.
S. S. Fullerton, R.C., and A. F. obb f or tlle c-ity eor-

poratioun.
tiii,(nlultl of, tht. Court(Ol ER ALN.N o

OSýLER, J.L. affirming the judmn .eouo thu
apliatonof the priniciple laid down Ili thlt,. a>(- cited,

Appel dimited iij conts.

JeUNE 2T 1  92

CUSIFIEN\ v. CITY OF lA ITN
Cu~pa(orporatioi-nuff14BvW-Pumn ofMuy ne

-le(.( orcr fr n firpor i(011.
Appeal by defendants froin judgrnent of RO0SE,ý J., i

favour of plainitif,' ili actioni tried ai Raîiliton,1 b)rllullif) t
rd.cover certain mionv v paid to defendauts in, isi9i; ;nd 189,,
umder the provisionsi of al by4-aw requiring ve-ndor> o u ce-

tain ineats in quantifies of' Iess thian. a . arcaý ot tu tke( ont
a license. The 1,y-law was declared invalid in <>cohr, 89,upnreturu. of anl ordler nlisi to qaha convictlii of plain-
tiff under it: 1.v.Cushevn, not reported., The triail .1iudge
held, onl the facts. tinit the pliymrient ilîadle Iý plaintiff was
not voliintary: Mforgani v. Painer, '2 i. & C. i29 ltat it
was noit necessarv to qjuash the byla lfore rngn the
action. and not beingl an action of' tort, no notice asnoes
earY : Malint v. ere,9 (), R. 1V; 11thallt tt licai lis aiss igned
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to plaintifr were assignable, and notice iii writing unide
Judicature Act of the assignent (sec. 58. suI>-Lîu.,
not neeessary between the p arties; and thiat plaintifi
entitleid to recover.

F. aaklcn .Csd J. L. Counse11, R-ariltoni

W. R. lliddell. K.C., and J. G. Gauld, Hiaiinilten
plaintiff.

The judgîîîent of the Court (ARMOUR, C.J.O.,1 Qý
MVACLENN-AN, Xioss, JJ.A.) was delivered by

OSLER, J.A. :-The by-law îtself lias îiot beenl qu
or set aside. lnt the case of some of these payrnelits
was no evidence of the circunîstances under wichi they
mnade, and, as to aithers, it appeared that they, werc so
to, avoid a threatened prosecution for breacli of the b)
r11o of the witnesses spoke of a statement miade te
by the mnarket inspector or other city official that
could not.be allowed to stand in the market utiles., a l
was taken eut., but it was, clear that there, W'a neithier 1
nor attexnpt to enforce such a threat, and the proper
once is that, if made at ail, it was stated'enly as ai
which would fol]low a prosecution aud (conviction fýo r a b:
of the by-law. Umder these circurnstances, 1 ann of op
that the action does, not lie: Pollock on Contracta, ail
p. 579; Brisbane v. Dacres, 5 Taunt. 143.

Parker v. G. W. R1. Co., 7 M. & G. 253, Stcele v.
hiaros, 8 Exch, hYooper v. Mlayor of Exeter,' -)( L. A.
457, Kennedy v. Macdonell, 1 O0,L. R. 250, bear nd an
to thec case at bar.

Seo May v. Cincinnati, 1 Ohio St. R. 268; Robinis
Charleston, 2 Rich. S. C. Com. Law 317; Radichi v. H
in,,, 5 Otto 210, per Field, J.; Mayor of Baltimore v-
fernan, 4 Gill (Md.) 425.

The point ils that defendants had no power to en
the by-law except by resorting te jufficial proceedin
gome kind, in which it was ôpen to plaintiff te riei
lia.bility as effectually as if he were being-sued fer a

Appeal allowed with costs, and action dlisxissed
coats.

JUJNE 28'rII,
C. A.

FISHTER v. FISHJER.
0<1 t-Parent aîid VMdB~i elReat0ip beliwcenp-

Influence-onia of Proof.
Appeal by dlefendants F-rederick, and Chare,ýi T
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quired for school purposes for the vear 1901, and grantit
sucli application ini respect of most of the iteins of eXPen.:
turc estimated by the applicants. -The principal poiui
decided by the flivisional Uourt were that it is only when
i.s madle to appear that the expenditure would 1w e ceari
illegal one, or ultra vires the school board, that the( tOufli
îs juýstified in refusing to raise the surn required byv ]
board; and that ail that the couneil luas a riglit te a1sk
that an "estimate" shall shew that the board hat, iii ggo
faith estimated the amounts require4 to mieet thie expena
of the sehools for the current, year, and tlîw purpo>esý f
which the sumns are required, in such a wav \ a> to indiue
that they are purposes for which the board lis the r>o
to expend the money of the ratepayers, and when thiat il
been clone, the duty is imposed upon the couneil of raisi
by taxation the sums required according to the estiniatu,

J. S. Fuilerton, K-C., and A. F. Lobb, for appellants.
F. E. llodgins, K.C., for respondents.

The judgment of the Court (OSLER, MACLENNAN, M():
GARRow, JJ.A., BRITTON, J.) was, delivered by

OSLER, J.A., a.dopting substantially the reasonis
MEREiDl'IH, C.J., in the Court beiow.

Appeal dismissed with costs.

C. JUNE WSTw, 19(

COUJNSELL v. LJVINGSTOX.
Pr Y8ol ote--Notice of Disheour-u#flcmoci Of-HUSbIWd

Wi( e IndOr8er8--ÂgencJ of Hueband-Notcet to HUsbaiid.

Appeal by defendantq' W. C. Livingston and c. E. iL
ingston from judgment Of FALCONBRIDGE, C..J., (2 0. L.
582), in action by executrix of C. M. Counsell, deceased,
recover $3,500, amount of a proxnissory note, of wbich
pellants are indorsers, and which was one of a sre
rene'wals of a note given under an. agreement by whiech 1
note was to be renew-ed within five days from the expi
tion of every three months fromn its date for f(
years. The plaintiff alleges that a notice was po.-
te W. C.- Livingston the day after xnaturity ini
following words :-" 1 4-g te advise vou t hat 'Mr.
note for $3,500 ini yoiir f aveur, and indorsed by vyourzeIf
wif e, and held hy our estate, w-as due yesterday.' As 1Ilhi
not received renewal, wiIl yen kindly *see that same fs
wa.rded with eheque for discount, as there is ne surplus
hand ?" The Chief Juistice held that the notice was sumii
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F_ Mal-ini, K.( fr î>lailiiff-

Thl judgnen id t11 e ('ourl. (USE MACLL"E 'xMN. s
(i tauux. SIX). m, delivered la

Fi<4 Ri'W A. :Ithink theidenu amup3 uîieen
to .,-taiiI tire fadliing ilhat the huli-ban4i, wai-~ hIlufe~agn
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m~a- rugiéaint' f hl-rnacm and( thati bu. w a lokm
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letBi. ut rxhag 1u nle mmmv b-u \ gil lu un i gil

ilpen d also là be an ind e uld u re r lu buti
reputl d. .l . Iare i n l,1hdýr )h il [in flo t tueq nul 1 eu

wh' u- cait in e(ptub.ieI um lau ,lut~ : %f &
V.411 . ," N . rlihev notice feedo~nl pmi' uiv1 'av
ilha i te (ote i s iln)paif], bult i t mniuait be 1'ý1 r enw ilîbelu t ba lt 1i t

iý ,ne u lf a seiries i n tndeti ta 1 nr ii. f neee(>S;i rvý. fo rfou)ilr
yer- wiîh «eewh -vr tlhre inothsl. ndl the, for

11:1 bS nlot xie n the( iniformation gil tiat the
no lira de and therqus to sendc rene l u xpeases

w&, al notice thant theo note, \was unaidg ai tha panen in
newvOr» anlother 'was reuecd wiehI seluis 14u bu ail

Appewal dismislsed withcots

JI-NEt 2ST11, 1902.
A A.

GRAY \-. MOMATII.
~~mdSurd <n ?IId j'eqt-t'orrnta t /"o* Rrnewl' (if LirArirîo

tir (qm eifm W i f 1 o, I drr e i rite -A q fiiccc e,< fil l'anmdlord.
Alqeal by defendantii fromn jud(gment of MEEIIJ_

il] al tli n hocopldefvindant ta xeut ald lir il,
pIs.intiff a lease for five years of (certin prenI1ises on ilime

xorthl ýside of uentetin the c-ity tif Tor-onto, ocp
by himl as al dIrlg Store and( dwiellinig, and for dangsfor

breaehI o)f covenlant to reLnew.
.T. K. Kerr, K.C., aind W. Daxidý;on, for dIefeýiadant
11. )enltonI, K.C., and Il. C. Duxrn, for plaintifr.
TheV illdgmenýlt Of 111U CoIîrt (OSLER, )IACLEr-.-,N.NN MOss,

t~AtROW..JJ..) ws deiveýred by
GARROW J.A.:-Theagreeent, for renewalIicotne

in an in<Ientttre of lease, datedl -lth April, 19,whrb



the- defendant demises the said jprennI'>u to the plai
and one B3uck for a terni of flive y cars, und is in thec w

AmJ it is hereby further eovenanted and agreedi by
bctween the said lessor and the said lessees that a't
expiration of the terni hiereby granted, lie the said 1(
shall and will grant to the said lessee.- a new LauJ fuT
lcase of the said preinises thereby dernised, inicluding
stable, if the said lessees shall have elected to leaýu
stable as hereinbefore provided, for a further ten oif
years, with like covenants as are herein contained, excei
tis covenant for renewal and also thec covenant inmediý
preeeding this eovenant, relating to stable, at a, rein
tixcd by arbitration as hereinafftcr provided, and paN
as herein reserved. And it is hereby further covena
and agreed between the said lessor and tlie said eee
the amount of such rent shall be settled by the aw-ar
three indifferent parties, or of the majority of tliemn,
to bu' named by the lessor, another by the esesat
,one montli before, the expiration of the terni lereby gra,
and the two thus cliosen sliall at once select ai third,
their award, or the award of a rnajority of ihenm, shail
miade before the expiration of the then existingo termi
vided that the expense of the said arbitration shlail bea'
equahly between the parties hereto, but the saiîd nielw
shall be prepared by and at the expense, of the said les>

The learned Judge held that arbitration ini the s
serse was not' wliat the parties intended by thie agreer
hefore set out, that what was wanted was in the natur
ai mere, valuation, and nlot a settliment of peningim dispi
and that whether it was valuation or arbitrationi the def,
ant's own conduet precluded bum front succeeding in
defenI',ý en

1 agree wîth the learned Judge's conclusions on
gr'oi P'".

As to the first, froni the language of the agreemient
fore quoted and the nature of the 8ubjeet-inatteý-r, if app
to rme that what the parties intended te provide for wa
the nature of a valuation rather than of ani arbitratioj
the stric-t sense. The new lease was onIy to lie for
years. .The old rentai wa-S only $40 per month.i The p
ment mnakes no provision for calling winseand nei
of the parties, aithougli aware, thaqt thie proeeedjingj
in progress, offered to produce or did prodluce wtes
arguedl thiat witnessee; should lie called. An arbitratio
isuiaily an exp)ensive, proeeing, and the priswho
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.end that lie (plaintiff) had never afterwards read thé, co:
tioffl nor coîuplied with the 7tli. Upon concluding
business in Toronto lie presented the ticket at the G. TV
Co.'s office, and procured a sleeping-car berth; that lie t
liad his baggage checked, and then passed threugh the
to the track the train stood on; in each case the olb
punching his ticket witliout objecting to the non-conupli;
witli thie 7th condition. The eonductor of the train, hý
ever, put tlie plaintiff off the train at Thornhill, uising
lence, hie alleges. The trial Judge submitted te the
only the question of damages, and they found $500. It'
eontended that it should liave been left to the jury te
wvliether the plaintifl knew of the 7th condition, wlieý
lie knew thint lie was travelling at a reduced rate, and
wliether the defendants did what was reasonable and s
eient to give the plaintiff notice of sucli conditions; rel,
on ýBate v. C. P. R. CJo., 14 0. R. 625, 15 A. R. 38tî
S. 0. R. 697;' Richardson v. Roundtree, [1894] A. C.
Hlarris v. G. N.- R. Co., 1 Q. B. D. at p. 532; andI whe
the condition liad been waived; and further whether
plaintiff had offered sufficient and reasonable compli,
with the condition by proving identification under candli
5, which mnust be, taken as in substitution for conditio:
after a passenger bias once been invited to enter a cal
any officiai whose duty it is toý examine a ticket. The
condition, it was also contended, is unresbable and
trary te the policy of the law, and la inconsistent wýith 1

C.eh. 110, sec. 10.
H. T. Beck, for plaintiff.

W. Cas8els, K.C., for defendants.

The judgment of the Court (Os LER. MACLENNAN, M,
GARROW, JJ.A.) was delivered by

«MACLENNAN, J.A. :-Tie, plaintif[ is a business i
and signed the contract on the ticket agreeing to its pr
sioe, but lie says hie did not read the 5th or î7th or an-
the clauses printed, and therefore is not bound hYtli
and lie relies on Ba.te v. C. P. R. Co., 15 A. R 6 25, 18 S. (
,697; Jienderson v. Steveneon, L. R. 2 Se. App. 470; Pai
v. S. E. IE. Co., 2 0. P. D. 410; and Richardisen V. Roi
tree, [1894] A. C. 217î. The présent case is, hewv
different frein those cited. The uround of the decisioi
the Bates case is explained b)y the Chief Juistice in Roeb
son v. C. P. R., Co., 24 S. C. R. 617î. Iii the preseut,
"flic plaintiff was net asking for a ticket for an ordir.
single journeY, buit for d special contract, viz., aj ret



jo)urîivy, wh1Ik h a 'w;~etrudy oplioal wýith1l1 thu loîIlly to,

grant. Thlat. beîng -o. thluru %ýa ioting tu put Ihuîn off Lis
guard, alld w I1wn liu 1va1 ac tig[1 iit liocumenitic

lier(ei e and pidý tfor, 1 thiiuk h]w %aý aý inudi 1und b
ils terun.ý wliliv huiIl readl it or not asý 11n 11W vilv Of *auy

other- bul'illi tra.,auon. Buti for the cointral lie liad
iiq right lu ltraýu 1111upo the deedît'railuay at aI, and
i ordur l4 uxerculse ilhat riglie 1 wýat 1ou t eonformil -J
1heco1 iio on1 \%hi(-h il \\as ý-ra1)td 1111d to \%hillh 1 li at
assenite( hy lýis ýign'allre.

Apptai disrnissedi m-uh costs.

JUNE 28TH, l1Ô?.

C. A.
PUdYv. PUiRDY.

WUii-1 w iquneMn<licpwl-r'rrig n ~t
Qtker-Onu.ofPru.

Appeal by plaintids drom judgxun of luu sT J., dismis-
fig ASî costs action to retandefendants Pry uhr
land, and Brown. the exeent1ors inamed ini le will of Eine-
lUne Purdy, deeesed, frm Mbaining probate of the 01lI.
a.nd fo a deearationl lhat Ileu wilI Wýaù ilot tue' tr1ue w1il
of deeeaud, bovause she lack,d tetiltryupauity, .1n1i

bueas, it is allegod, undue inihuenre had been exercised
by the defendant Purdy, "ne od ler Umons.Te trial Judge
held 4hat thie testatri-x.,,-2 yuars of age, was poirfectly uap-

abl of making lier AH.I and 1Ad matie it known, previous
toe doing" Ue, hiat slip intenldod to leave( lier nioney Io h,,v
son Phulip. who rusidud on Ille saie tarin, but 11ot ini tIc
saine houise with lier, unltil sbortly hetore lier deathi. 11 -r

othr budrlilived in dlifferont, parts of Canadla andl 111,
1 T. Sý. A.

G. F. hply .. ,aild v- Similhi, frplaintil1s.

T. G. Meredith. K.C., for defeîîdantý,

Tl- iiidgiiint ot the Court Ol nMCENN os
GROJ.J.A.) was- d(livered lby

GARRWS J. who. reviowig the Csvie ai length 111
that PhiLp did flot procure the wvill to he mnade iii Iis.
favour, and theetrethre wars11 ofil Ofl6t preof for imii
te satisy, but that, if there was, lie had satisiiod itl tînti
lu1q cenduict wa:s perfoctly righteous; «Iudf tint thiere, was ilor



a single cireuinstance agaiflst Inii ex-cept that Le tool
larger siiare of the estate than thue otlivrs; and ï1hat
testatrix w'as of soand niid, and deliberately, xolunltar
aîid intentionally muade the will iii question.

Appeal dhiniissed w'ith eosts.

JuNE 28TR> 19
C. A.

BUWMAN v.IMT>EJIAL COTTON ýCO.

-Appeat by defudant f rom, jUdgMnent Of 1FA\LCO-NBRID
C.J., upon the findings of a jury, in favour of plain.tiff
$100 ini an action for damnages for injuries utie
plaintiff, acting under the orderè of defendants' foremn,
;[1]d while engaged in tightening an arcli in their fai tory
flic city of Hlamilton. The wreneh plaintiff w-as tis
4lppeod and his arni wasrcaught and erushed ini a ]?-111
beit, widh wvas unprotected and in motion. Thu Ji
fou-nd thiat the plaintiff had not been negligent, andl il

defendnt, ld;, that the machinery was (lfetvlygai
('(I and imuproperly startcd wliile plaintiti unswokin;
tteY these fi damnages at $WO. The ('hief Juilst
gav e etson Cou-nty Court scale without set-off.

J. J1. Seott, K.C., for defendfants. The. plaintiff w.
upou the evidence, guilty of negl igence. The factories A
IL .S.. eh. 25(3,élocs flot apply,lbeause thu plaintifF ca~
within sec. 27, which does flot g hei benefit of the J
to a wvorkman at w ork oily ]In repairing.

W. A. Logic, Hamilton, for plaintiff.
Thc judgmcnt of flie Court (OSLER, MACLENSN-q,M

GARROW, JJ.A.) wiis dclivered by
Mos. J* A-Th solo question in flsÎ- case is wlieth

ftic injuiry'\ to plaintiff was ducl to nlegligence.( for wliich tf
defendants are respon.sible. . . . (affer reviewinig the 0

dene):-Jtheli whole qcýse I flnd] it imipossile to sayv ti
heewas not evidenci(e uipon ahieh a *ur miglit reasonaý

Ibcl'ue ht the injurv wNvs 4asc v flic niegligence( of t
defendants;' foreman or oveineer, to whose orders the, piai



tol a"- bun uüfrm. ans Cîd unulx nC ild i l

C. A.
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. 452

C. A.
FULLER v. GRANT.

Appeal by defendant from judgient of LOUN
directiîng partition or sale of.the land in question. -
Dunhani, deceased, devised the land in question I
daughter Emma Dunham for life with remainder i,
children, and a memorial of bis wilI was registered in
Emma iDunhamn died ini 1891. F. Sessions, one of th
chldren of Emma Dunham., conveyed bisshlare in 18
defendant. The plaintiff clainis under a conveyanee
to him in 1898 by Flora Haiglit, alleged to' ho the
child of Enmma Dunham. The trial Judge held tha
evidence of Flora Ilaiglit that she was a daugliter of I.
Duniham, and haif-sister to F. Sessions, was rue and
ciently corroborated, and that plaintiff was therefor
titled to a one-haif interest in the land.

J. A. IRobinson, St: Thomas, for defendant.
W. R. Riddell, K.C., and J. Cowan, Sarnia, for pla

The judgnient of the Court (ARMOUR, C.J.O)., t
MACLENNAN, MOSS, JJ.A.) was delivered by

Moss J.A.: . . . I think the finding beli
well supported by the evidence.....The appeal s.
be dismissed with costs.

JUNE 28TH,

C. A.
REX Y. SGULLY.

EvieP~e-M1feousProgmtîon--Record of àtcquittal-pj,
Attorney-Qenral .zot Neoe8ary-MaîcI*m»-tflerk o ea

Appeal by Attorney-Genexal for Ontario fromn ord
a Divîiial Court (2 0. Ti. R. 315) reversing order of
CONBRITDGE, C.J., d]iSniSSing a motion for a pireroý
writ of mandainus directed to the clerk of the peac<
théecounty of Perth, comnixding hlmn to deliver t(
applicaut, the plaintiff in an action of Scully v. Pet(
record of the proceedings in the case of Regina v. Conr
Seully, tried at the Court of General Sesszions of the J



at t1ili city 0f Stratfordi, ana lu uiakcf and delixif eraertLx
of othle inidicîmclnc and înrsemvuîLIl2a or 10 ') uç h

ortginalS at thu tra o hel ti ctoi Ofl LUt"L~~

~talng4 ~w ogt1Ie propcriy o(f 1IU1leter. >ý Uii wa ,

iudcîe~na~indorised or a cctfldtovfr uýU ai, thG triali.
J. R. Cartm-ri,,riîî , and Franik Ford, for îru-

General for Outario.
F. Arnoldi, K.C., for- deof( dant.

ARmouR, C.J.-(aîter rei2\ewing the authloriti,> :-Tlie
rulle thlat a personki acý'uitted oft fiony shall iit hIav a eop .1Y
l4 ilhe rcord oýf acqiuittai for tlu jII>urpe oif bcin uld i1
an aution fo)r imaliclous proýecultioni wýithou)t ail order lit idue
Court o)r the cose t of th Atîoriii-Gnrl [ijuuxjui

been2i in force in this Prýovince. and wlas; xaiwîained( Mi ~eu~
.ev. 21 C. P. '-8, anii11 l-\witt v. Cae,2l;.B.13

-ind I doa fot think that it shouild iiow bIall aîd yjui
cijai deicision, but that it >houild eu ef t. Il hIe LgAtr
to dl- o Oif it secs fit. 'Pil. uue'iv for, lte ru111t -, ali.-r
senIt, at 1eaýt as g-reat a,. it ever wai, ant if ar~td~m
ofltr ;afgadaaiI non eatOIns for- iiualieious1,

pro.eeuionougt tobe ubsituetifor it.

OsLE, ...- utr re ;ew ing lite atorî) :-I
fr Iou1 h genea pr iis of ouir Iuuw thiat h r1(igllt

Ofit'~~~~~~~~~~~~~~1 1îbetbprucu i lruuv gi 1 tnîe lu
depen upo 1 the pemsso of an fiia of th1 C, of

how ûvr eI.( xati a eIrctr fr if 1 ilav refus toi - ,ý utIo
hinu~e tI prcr th ex 1d1c ()thu I hih bis aion eaul 'M-

flo b sucesfuiyprosecutelloIe do(Ies, Ili fet reful>c. "-
shlow iinI tb Ilailtaiu thew actiioni ;il ail. A price u, ilore,-
ove lr, wicli eocec ih rIl to a , copy of lh1,1.L reor of
acuitt IIon an iiîien'1 1 t for. ; Il twa îuiideîean1u, but11 dei oz

ifexep b prmssonof f1l'. Aîtor . evý -General in hi cs
of an indiîctment for felnv, is aoao~adxauigl
principle... Theiare Itonv nrl las, In-
forisnet fihi Court thait ]le Iutts ouuiced jhthla

ïfier f the Crowni iin Enlnda o u saeofte r
tic(, there onl flic ujc.1eapertbhv b aullhoritv
of thle prmet n forme Atone-Gneaifo ~a ill tha
theprte hIli Ilwas slî>posedl toý beesalqhthre, J'y



Regina v. ivey, 24 C. P. 78, and whicl i now 110W jisted 01
by the appellant, is quite obsolete in England; that thle -,-t
torney-G~eneral'5 fiat is flot deemed necessary; and that nt
obstacle whatever is placed in the plaintiff's way ini obtaijj
ing the evidence of the termination of the pro-eedinz
-against him. The practice of the Attorney-Genurai hold
ing, as it were, an inquiry as to the existence or absence o
reasonable and probable cause is unheard of.

Moss, J.A.-(after review ing the authorities) :-Readiin
the cases, English and Canadian, touching the question,
do flot find that any fixed rule lias been settled by juidici-,
authority. In the present state of the authorities, I thin
we are at liberty in this Court to place our own conistruj
tion upon the 465 Edw. III., which. la undouhtedly in fore
in this Province, and to, say whether the exercise of thi
riglits therebv.eonferred are subject to the restriction s;ouh
to be'placed upon theni where a record of acquittai lin
,case of felony la souglit for the purpose of being uised
evidence in an action for nialicious prosecution. In vie,
of thec many opinions whicli have been expressed, I ventur
mine with diffidence. On the whole, my conclusion is
favour of upholding the judgîncnt appea-led from.,

I amn not able to place upon the comprehensive laiiguag
of the 46 Edw. III. the restricted meaning wýhich lias bee
contended for. Lt appears to me to apply to al ifl dieiý
records, as wvcll criminal as civil, and te gîve the Ilbje(
access to, thera for lis necessary use and benefit, which Wa:
ami is, the Iaw of England. To my mînd the deelairatlo,
of Willes, C.J., in Rex v. Brangan, Ï Leachi 27, that bY tl-
laws of the realm gevery prisoner upon his acquittai hand a
umdoubted riglit to a copy of record of sucli acquittai, i8
plain declaration of the meaning of the an.cient statute.

I venture to think tha.t the praetice of requiring a fio
is net. in 'accord witli thc truc spirit aud meaning i cf t he 1la,
asï declared in the statute; is not. even supported by the 01
Bailey Order, which, as before peilted out., did not exten
tlic restriction beyond tlic time when tlic Court, wiva actulall
in session, and is not adapted to nmodcen conditiopsî. Thi
law gives a rîglit of action for malicious presecution,. and j
it is desirable to place restrictions upon tlie genieral rigb
of a person who lias been acqnittcd of a criminal charge t
maintain sucli an action, the Legisiature cau so dleelareL, 1
it resides the power to provide safeguards against frii-o1orj
or vexations actions, if any salfcguards are dccmedl ne(p
sary. Possibly if the trial of such actions were committe
te Judges alone, no further safeguard would lie required.



1 w~ould affirin tilu order appealed froin.

NÎAl FN A N uiiod G.\RRU\, .JJ.A., eoneurred w ith. (JsLLR

Appval. d1ýi-I wvi'h eosts.

TRIAL.

LAZv. MeALLISTEIt.

J'q~ u Ini ~~wm ntAppc yrup-NoreftV--4oRns 4fPro

Aioni ai,at djefendaýnt for 91ulldirigmn

J. . MabeK.C., and A. C. Cainpb,1l. 1larrîdo,i for

1E. E'. A. DuVernet and E. P. Cluituti Beurlui. for (le-

MxLINIIoN, J-Biearonaîu f sýoda \\- ie.dL
3Mr. sinydur lu 1888 (four yealrs 1)prIo lu~IrU o f
plainiîif 'a patent) in a pubic IMaunuIr Ii lte 1wuki1g oc

âapple -yrup when Taylor, Gîdteon ]3rak, n Noiu l ar..liaill
wer îr~"Iî. .udotlwr. Lidt-r mîi1 lu M 11w ii i f

year suyCs lutn oit] hýlm ilthall he othr mîi11s wce
nuakîng_ it anmd qsked lm tf) mak ite 0wup

This is ;I patent for 11wi( ceini p)rocesý for raîfc
byirný ;li1) seetn îindIi an faeturi appl firn lle e '

cei nd] inivention of ilic plaintif,. ýo fit. t, evn if ilie pro-
ceswere, pitentaible, the onis wvas on) 11w pklaint iff to h

that thes articles( manuiif;icltred lii infringemç,ent liad lii fadi
beeni so de Frosti', oa f Paitents. 2ndi cdt,. pý. 58o0;
Palme . astf. x.80 9 Ex.9. The, dfn in

iuanfctuin \riii orniittedi mawny of \hat areu alIth
reurmnsin, th11 spicificatfioni, c.g. ftcr ha Ili't,

f-idri ilu the evprtrhe (11d not 1'un if off inito al '1t111
let it c(ol o-ff, nofr did he pulit la î a coprketle auJl het,
over fît i ýi ag i nil it eame fo the( lient pifc1

There wa aholiitc]y no novelt v in thu s-o-calleti îroce,4%
for wichl flic p)«qlnifr ohta:incdr al patenit.

The action ivill hbu smse wilh coýsts.



]FALCONBRIDGE, C-T. JUXE 28Tm, 190-
WEERLY COURT.

MERITT v. NlSSEN.

C08s-RTcj(~rPaffle8hip-A vau~by Partiter Pri<,rity.

Motion by plaintif£ for jiidgrnent on further directioi
in a partnership action.

J. Bicknell, J{C., for plaintiff.
J. W. MeCullough, for defendant.

H1. T. Beck, for receîver.

FALCONBRIDGE, C.J., gave judgment discharging 1
ceÎver and directing paynient by plaintifi and defendant
receiver's allowanee (a.s Iixed by the Mýaster) and his soli(
tor's fees and disbursements for issuing and ffling repuo
and ol this motion; the, amount advanced by plaintif un
the ternis of the partnership articles to be paid out oi t]
assets in priority to the costs of the action; alter atisa
lion of receiver's laim as above, plaintiff to appiy I)alaan
of purchase money on his own claini, and lie is flot directý
to pay the money into Court; nio order, except as above,
to costs of thrs motion.

I3RITTON, J.JUNE 2STrH, ux9
CHAMBERS.

BANK 0F HAMILTON v. HUIRD.

Partition-Teiiaît by tite 'rcq-frgye-.ugon cQed4jý
of Oweter of Uulivîidetî Oae-Fourtk Interest.

Motion under ule 956 for partition or sale of certi
lands in the village of Burlington and township of Nulsc
The land was owned by Ophelia E. Hurd, who died initeta;
in September, 1881, leaving her husband and five childrc
Since the death of, the mother, one of the children hj
died intestate and unmarried. 0f the four remiainjji
chuldren, three have conveyed their interests to their fathi
so that he is now tenant by curtesy of the whole and tý
owner of three undivided fourth parts in the rexnaintd 4
The reinaining son, H. S. Ilurd, proenred his father to 1
eome surety for .him and gave hi a motgage as seeu$ir1
The Blamk of Hlamilton were the son's creditors an(] le
this mortgage, which they sold and assigned to one Las
ing, and Lashiug is now the inortgagee. H. S. 'Hurd ow



If. L.ti Dfra ton plWir1î-~ uî o heîîv
W. T.d Euvamns agamnst hi, tn fýrdr longg

The -1-N J..k IIf, I n l aîdil. S ilui lgtîrfU the
for a r i i i i n i un -' l i r i.1hn iljuî til 1

£1 L Jravo. MIoLrSpatîlr
XV.~~~~~~ T. S. 0l.lofrîifîdxî

BRITU , J. l th-ýwAi, in r th '' nIl fitnc, theIý
order or par ition. o br matit.

Ioi lbt di'.mja.îîi ;,l thu uollt

SrRLLI.~~~~h' .1 tNt 2iî i9

fl oI ir(IIu J. ]wUl -J'i t î ( fi rý (,i i h ioi w uur 010

Li ontr~1 t iocri'l, vîilouînlc 1a)I jurx ActIo b ".e

W'. ie Pro rlo t o h i onic , for Yiat j icir(if.

8-IREET, J., p]îidiff that no eon-rt eil buîweeý ahl
dn f ilrtndÎi de Ifnanf or iman - ue efr te ld I ar (m



exp)ense, for further examiuation for discovery, and wo p
duce documents and answer questions for which he ulam

privilege on lis former examimnation, on thie ground t]
such information and the documents relating thereto w
obtained after, consultation with and upon the advice

plaintiffs' solicitors, witli a view to the litigation which 1
since arisen between the parties. The local Judge hield t:
there beiug no litigation actually pending, or even thrt
ened, wheu *such informationl and documents were obtair
thêe samo were not privileged.

J. Hl. Moss, for plaintiffs.

1. F. Ilellmuth, for defendants.

FALCONBRIDGE, C.J., lield that there was privilege,
lowing the prnci'l'as laid down in Wheeler v. e- -Marehi
17 Ch. 1)., 675 Miet v. Morgan, L. B. 8 Ch. 361; and I~
don v. Blaûkney, 23 Q. B. D. 332.

Appeal allowed. Costs in cause to plaintiffs.

E. L. Jeffery, London, s.olicitor for plaintifae.

Ivey & IDromgole, bondon, solicitors for defenidants,


