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¢mployees, however,—the instru-
hom a part of the business is to be
aying (in,—'the employer may be regarded as
You to i, ll;mlway cases), “I wish to employ
3 part of iharge for me, and under my direction,
Underty, € duty of a common carrier. I will
You to uzdone part of this duty, and I want
we shayy d‘el’take another, so that between us
on car ischarge the whole duty of a com-
yolllsomue; 88 to third persons, and I‘will pay
ploye ch for your part of the performance.”
. ca:]s who el?ter the employment on these
Crrier Witzot claim that the employer is a
el roy ,.l:egard to them, while they are in
ploymenfe\‘twe' posts of duty under the em-
employe;‘ With x.'espect to them he is an
im g, a»(‘t&nd nothm‘g more ; and to enable
°°°Demtioln a8 & carrier to third parties, the
s of the employecs at their various
th, Needed, In this scnse, it may be said
Carriey ea::lployer is one part of a common
ut ne;ther_each employee is another part ;
%mplete 31; to.the other a common carrier
ore, e:i !:. neither owes to the other, there-
The saz: xes' ot: a common carrier.
employme :tprmcnple holds good in any other
Meng del - A8 a general thing, the employ-
Mance gates to the employees the perfor-
to“ part of the duty owed by the
Privy g o third parties. Each employee is
' 18 delegation to himself and his
Priety olai € cannot, therefore, with any pro-
occupy toward the master the
. tranger, to whom the duty is
master us an entirety. The
8till owe the employee certain
Which p, ovthey cannot be the same duties
ver theyezr:‘ wai.nsttal.lger. These duties,
Cular relatiy n, ) sp.nng' largely from the
; and it will

it,i(,n
°Wed

ter iy

Nes, 1y

Ofa,s

not generally

be difficult to say, from the nature of the case;
what duties are fairly undertaken by the em-
ployeretoward the employee, in the contract
under which the relation is inaugurated. Thus,
where one employs others to prosecute a
dangerous undertaking for him, he must see
that the business is not rendered unnecessarily
hazardous though any negligence of his own;
or, to put the duty affirmatively, he must use
reasonable diligence in the selection of suitable
machinery and appliances, and in the employ-
ment of fit fellow-servants, as well as in the
promulgation of safe and reasonable orders
and regulations for the conduct of the business.
This duty can only be defined with accuracy
in a particular case by looking at the contract.
If it arose solely from the rule Sic utere tuo ut
alienum non ledas, unaffected by the contract,
we should find an arbitrary standard for the

‘condition of tools, machinery, ete., applicable

to all cases, or they would have to comply with
certain scientific opinions in respect to their
suitability and safety for the work in hand.

A stranger may hold me to strict account for
any management of my business which injures
him, in the proper aud orderly conduct of his
own affairs, His right is, not merely to be free
from injury at my hands, but gencrally to be
let alone. He has nothing to do with my
concerns, and I cannot justify any molestation
or disturbance of his business or comfort on
the scorv of economy or convenience to myself.
If 1 cannot conduct my business without en-
dangering him, he may contend that I ought
not to conduct it at all. The employee cannot
say this; for he is a party to my dangerons act.
1 may provide old tools, inventions which have
been superseded and improved upon, appliunces
which arc awkward and inconvenient; and if
one with full knowledge of their character
undertakes to engage in the business as my
employee with these tools, that is the condition
agreed upon betwecn us, and I am under no
obligation to him to provide better ones. But
the injury from defective machinery may result
from a breach of duty on the employer’s part.
For example: if, when the employment is
entered upon, the employee is not informed of
the particular condition of the machinery, he
has & right to assume that the appliances are
reasonably safe and fit. In such a case, the
contract is silent upon this subject, and the
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employee is entitled to the application of
the rule Sic utere tuo ut alienum non lzdas, as a
stranger in the premises. And it is a breach
of the cmployer's duty to him to permit an
unsafe condition of the machinery, to his
hazard.

But when the employee is sufficiently in-
formed of the actual condition and danger,—
and for this purpose the mecans and opportunity
of information will generally be equivalent to
actual knowledge,—the employer is under no
obligation to him to improve that condition or
to lessen the danger. It may be well enough,
as a colloquial expredsion, to say that in such a
case the employee «takes the risks which are
incident to the employment under these con-
ditions.” He incurs them, certainly; but if
by the expression it is meant that he contracts
to bear them, and to relieve the employer
from some liability which would otherwise
rest upon him in regard to them, the expression
geems to be improper and confusing. The
employee incurs whatever risks to himself are
incident to the conditions of the business
agreed upon, but he does not need to make a

contract for this purpose. The risks are there, |

and by entering the business he incurs them
ipso faeto; but he has no claim for damages
against the cmployer, unless the latter is in
some way to blame for the injury. It isnot
necessary to stipulate not to sue, when one
has no cause of action.

We may recapitulate the objections to this
theory of a contract for exemption, as they
appear to us. It requires us to assume a con-
tract to avoid an assumed liability. We think
there is in fact no such primary liability. We
think there is in fact no such contract for ex-
emption. And if there were such primary liabi-
ility and such contract for exemption, we
think the contract would be void as against
public policy and without consideration. The
legal view of the case scems to us to be, that
the servant does not show sufficient facts to
constitute a cause of action, for one necessary
fact to support such an action is the violation
of some duty owed by defendant; and it docs
not appear, in such a case, that there has been
any duty violated.

Another class of cases will be found, where
the employee is injured by machinery, etc.,
which has become defective by use, the defect

being known to both employer and employee'
‘The employer owes the employee a general duty
to maintain the machinery, etc., in as good con*
dition as he found it at the outset ; it become® |
impaired by use, and is more dangerous. It i8
a breach of his original duty under the co?”]
tract, for the employer to permit the machinery |
to remain in this more dangerous condition |
yet, if the servant continues to use it in thif | ]
condition, he cannot recover. Why? Som®}
authorities say, beeause he contracts to take]
the risk. We have already stated the objection?: ]
to thistheory, as they appear to us. ;
Another ground bas been suggested, Vl"’
contributory negligence. It is in one sen5°
contributory negligence in a scrvant, undef]
any circumstances, to put his hand to a machlﬂ’
which he knows to be unsafe: but this it
equally negligent, and contributes equa“’
to the injury, where he has complained to hl
employer, and has been pl’Omled an amcnd'
ment of the defect. The mere complaint andg
promise do not lessen the danger until th‘
promise has been performed. Yet it is gener® ‘f
ly agreed that for a reasonable time after suchy
complaint and promise the employee may cOn‘
tinue to use the dangerous machine, and if D%
is injured by it he may recover. 3
The whole ground of these distinctions see®; ¢
to be covered by a glance at the employe! f
duty.
We start with the natural and reasonab’§
duty of the employer to maintain his machinéf¥ ‘
in as safe a condition as the servant finds it *§
the outset. This is the basis of their und®
standing. The employer violates his duty i
this regard by permitting a deterioration in ¥
condition of the machinery to go unhee
But if the servant has knowledge of it, 8
makes no complaint, he assents to the mos
fication of the employer’s original duty in tP3 A
regard. He waives its performance. Volents
fitinjuria. One cannot stand by and acqui¢
in his own injury, with a view to recoverif
damages for it. On the other hand, if he c0% ’
plain to the employer, it is a protest agai
the breach, and a notice that he will not wal
the performance of his duty. If, aftér su%E
protest, the breach is still left unmended, ¥
cmployce may decline to continue his Wi
under these more hazardous conditions ; ap

discharged, he may recover for wrongful ‘&
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missal, s e

more dap He cannot be forced to accept the

agroud | gerous condition in place of the one

tho byey p]:)n.' Y.ct, if he choose, he may waive

st cd, acquiesce in the modification of t.hc;

T
ccntinuse il;t:'h:nderlthe original contract, and
em
s moditieg ployment under the contract
In thj

overy ot; :respect, the contract of service is like

contract. The rules which govern

parties i

T%ipro;: "‘;‘igt:\jd to the performance of their
uties :

Methods of 1o under contracts, and the

duties il bdress for the violation of such
heads, i e found under their appropriate
cOntr;ctu:l:ﬁ‘ will be found to cover this
as any other.
Thus far we y other

. h i i
cient, that g 5 ave found the principle suffi-

employee, - 8Jt:pport an action for damages, an
© hyrs o y other, must show the injury
duty owed & dcaused by a violation of some
e 8“bmy efenda'nt to the plaintifr.
apply thp quent article we shall endeavor to
caten ot in.g)nnuple more particularly to the
another in] l;y to one employee from the act of
, consid t:le same service; and, afterwards,
cagen € measure of damages in these
In ¢
poge]yh:b:‘:‘?rm of this reasoning we have pur-
Ty A 1ned from the citation of authorities.
hlrlnony vsv'itiuggested seems to be more in
han any o the l?est actual adjudications
cre n m;’ but it c:’umot. be denied that
ﬂoctrine i .;:y authorities to support the
our sope ambi;. vyc have criticised ; and as
o reanonap. on is to find a rule which ghall
it ha seemed, lmul stand the test of argument,
authorss ‘)etter not to rest the rule u ’
Y which might be met wi ully

respectable th equall
: authorit inst i wlson
in Southem b Rwy;e;gamst it.—A. B. Jackson
CoN
TRACTS MADE BY AGENT OF

L
UNaTIO WITHOUT NOTICE.

The g

p .
Ben Peal in Dreyw
order ¢,

framegq

y v. Nunn, 40 L,. T,
;tW:lc:;:bood over for some timlf:eil:;
\ ot isfactory principle might be
agency - - Upon a point in the law of
ity. ; ac:hwh there ig a dearth of author-
Price of gmdln:m was brought to recover the
defendant’g wsi if:}upp']]:‘il:d by the plaintiff to the
BOVe to by s ‘.m o e defendant,. when sane,
solute authority to act for

him, and practically held out to the plaintifi
that he had given his wife that authority. "The
defendant afterwards became quite insane.
Under these circumstances the wife ordered the
goods in question from the plaintiff, who
supplied them without notice of the insanity.
The defendant was for a time confined in a
lunatic asylum, but upon recovery was dis-
charged. The present action was brought after
his recovery. The defence set up was, that
the authority he gave his wife was determined
by his subsequent lunacy. Mr. Justice Mellor
refused to leave to the jury the question,
whether or not, when the goods were supplied,
the income received by the wife was sufficient
for the maintenance of herself and her family,
aad directed the jury to find for the plaintiff for
the amount claimed. An order nisi for & new
trial on the ground of misdirection was made
by the Court of Appeal. On behalf of the
defendant it was argued that lunacy operates
as an absolute revocation of the agent’s authot-
ity, and that the contracts of lunatics are void
or voidable, according to whether or not they
have been exccuted or partly executed. The
authorities are not numerous. In Molton V.
Camrouz, 4 Ex. 487, & lunatic purchased certain
annuities for his life of a society, which, at the
time, had no knowledge of his unsoundness of
mind, the transaction being in the ordinary
course of the affairs of human life, and fair and
bona fide on the part of the society. The Court
of Exchequer held that, after the death of the
lunatic, his personal representative could not
recover back the premiums paid for the
annuities, The ground of that decision was,
that where a person apparently of sound
mind, and not known to be otherwise, enters
into & contract which is fair and bona fide, and
which is executed and completed, and the
property, subject matter of the contract, cannot
be restored so as to put the parties in statu guo,
such contract cannot afterwards be set aside
either by the alleged lunatic or those who
represent him. On appeal it was affirmed (4
Ex. 67) by the Exchequer Chamber.

Where the assignee of a bankrupt was removed,
and a new onc appointed, it i3 doubted (in Stead
v. Thornton, 3 B. and Ad. 357,) whether a party
hands, which he received
ankrupt’s estate in the
late assignee,

having moncy in his
on account of the b
character of agent to the
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would be liable for money had and received to
the use of the new assignee; but Mr. Justice
Parke held that, inasmuch as the former assignee
had been insane, when the money was received,
such recciver was liable, for he could not be
the agent of an insane person, and therefore
held the property as a mere stranger. This
ruling was upheld by the full court.

The marriage of a lunatic during the con-
tinuance of his lunacy is void. Thus Mr.
Justice Blackstone, in his well-known Com-
mentarics, says : ¢ A fourth incapacity is want
of reason, without a competent share of which,
as no others, so neither «can the matrimonial
contract be valid. It was formerly adjudged
that the issue of an idiot was valid. A strange
determination! Since consent is absolutely
requisite to matrimony ; and neither idiots nor
lunatics are capable of consenting to anything;
and, therefore, the civil law judged much more
sensibly when it made such deprivations of
reason a previous impediment, though not a
cause of divorce if they happened after mar-
And modern resolutions have adhered
to the reason of the civil law, by determining
that the marriage of a lunatic, not being in a
lucid interval, was absolutely void.”

Sir John Nicholl applied those principles in
Browning v. Reane, 2 Phil. Ec. Ca. 69, where
administration of the effects of a wife was
refused to the husband on the ground that his
marriage was invalid by reason of his wife's
mental incapacity.

Lord Tenterden ruled, in Brown v. Jodrell, 3
C. & P. 30, that no person, in defending an
action, can be allowed to stultify himself;
hence the defendant in the casc, which was an
action for work and labor, was not allowed to
set up his own insanity as a defence, unless it
could be shown that the defendant had been
imposed upon by the plaintiff in consequence
of his mental imbecility.

The facts in Tarbuck v. Bispham, 2 M. & W.
2, were that A. kept cash with B.,a banker, the
balances to his credit being stated from time to
time in a pass-book. A became lunatic, but the
account continued to be kept with his family
and in the pass-book, the entries in which were
in B’s handwriting, a balance was stated to
the credit of A The action was brought by
the administrator of A.’s estate to obtain a just
account of such deposits pursuant to an order

riage.

of the Court of Chancery in a suit between the '
different members of the lunatic’s family, the
object being to ascertain whether the payments
made by the defendant banker were made bond
Jfide for the benefit of the lunatic’s estate, or by :
collusion with any other members of his family.
Mr. Justice Coleridge directed a verdict for the 3 '
defendant on the ground that the Statute of
Limitations was a bar to the recovery of the
first balance, inasmuch as it was not shown [
that the lunacy of A. existed at the time of that
settlement of accounts, and that as to subse- g
quent balances they were causes of action on
the footing of accounts stated; whereas, in
order to state an account, there must be two §
parties of sane mind. Upon the argument of
a rule for a new trial on the ground of misdirec-
tion, Baron Parke observed that there was no 3
evidence of any accounting with the lunatic;
if with anybody, it was his agent, or one of the
family ; but a lunatic is not competent to
appoint an agent. The rule was refused. i

The decision of the King’s Bench in Baxzter A
v. The Earl of Portsmouth, 5 B. & C. 170, may
be compared with that in Brown v. Jodrell. 3
Between the years 1818 and 1823 the defendant
had hired carriages of the plaintiff, and had 'Z
incurred a debt for which the present action 3
was brought. It was proved that the carriages e 4
were constantly used by the defendant, and ‘.
were suitable for a person of his rank and g
station. For the defence evidence was given ',
that by an inquisition dated the 28th February, ]
1825, taken under a commission of lunacy, it 3
was found that the defendant then was, and 1
from the 1st January, 1809, continually had 7
been, of unsound mind, and not sufficient for
the government of himself. Chief Justice §
Abbott ruled that, as the articles hired were ;
guitable to the station and fortune of the de- ‘@
fendant, and as the plaintiff at the time of §
making the contract had no reason to suppose &
him to be of unsound mind, and could not be }
charged with practising any imposition upon 4
him, they were entitled to the verdict. In
support of a motion for leave to enter a non- § :'
suit, it was argued that the cases do not 3
warrant any distinction between actions for &
necessaries and other actions. The Court re- 3§
fused the rule. . E »

The question raised in Read v. Legard, 6 EX.

636, was, whether an action can be maintained§
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e wi:e : ub\.lsband for necessaries supplied to

the itrmg the period of his lunacy. At

ot roun Was urged that the plaintiff could

husbary foerr, nasmuch as the liability of a

colely on goods supplied to his wife depended
°r authority as his agent to pledge

his cred'
it, an
defendant,r d thet, as the lunacy of the

any authoﬁ:;tred him incapable of delegating
Baron Marts &n agent, he was not liable.
ing his ¢ o overruled the objection, express-
the remﬁ}:mxon that the authority arose out of
was - rt:; husband and wife. Thig ruling
Dl'incip]e" oo by.the full court. ¢« The true
be, tha, ;v " Chief Baron Pollock, « geems to
obligation ton a man tfxarries, he contracts an
law ho chves l:mpporf. hl's wife, and in point of
for po o er au.thonty to pledge his credit
S pport, if circumstances rend®r it
authorty ,ishe herself not being in fault. That
coming iyn 8 not revoked by the husband be-
rd 1t thﬂ:n:, and certainly it would be very
his wifes pro usband could claim the whole of
recover 151, perty, and those who act for him
Claim o a:m her, and yet the wife have no
Aldergoy st,atzd one to support her.” Baron
lity namely, o the true foundation of the liabi-
riage ay,h z;t by contracting the relation of

of upplying l:‘s and. t.ake's on himself the duty
© does oy 18 wife with necessaries, and if
his vy, faultpel'ff)ru;u that duty, either through
like Tuna, , OT in c.onsequence of a misfortune
relatioy anY, the v;nfe has, by reason of that
ang the»hns:::thm:lty to procure them, herself,
Suppliog. nd i8 responsible for what is so

T
he Houge of Lords dec

Diyby, 2CL&F. 634 ided, in Howard v.
Y

areary . that although satisfaction
8gainst 4 lunatic oy cannot be presumed
consent, . (,. wife on the ground of her
etainey thacqmeﬂcence in her husband’s
ion agatass ;;m, yet there may be a presump-
—— nmder of satisfaction by reason of
of hur dens € by her husbang in discharge
money g - |,- to the payment of which pin
for money p'lcuble, and that a lunatic is fiabl
the line aspmd to his use for necessaries 3
Aftcr' it; pet:fson of sound ming. .
o i ime to consider their Jjudgment,
: bpeal, in Drew v, Nunn, came to

; gment of the court
Considerey e :l‘;:l:i)::.s I‘.iord Justice Brett
: uirst, whether the

insanity of a principal puts an end to the
authority of the agent; secondly, who is liable
where the authority of the agent has been held
out to a person dealt with who had no notice
of the principal’s lunacy. His Lordship was
unable to derive any satisfactory conclusion
from the authorities, but in his opinion such
insanity does put an end to the agent’s
authority. «Such lunacy,"' urged his Lordship,
« puts an end to the authority of the agent, and
if any agent acts for his principal after such
lunacy is brought to his knowledge, that agent
would be doing a wrongful act both to the
principal and the person with whom he dealt,
and he would be liable to any person with
whom he so acted for the principal” TUpon
the second point the conclusion arrived at, was
that a person who deals with the agent without
knowledge of the principal’s lunacy has a
right 8o to deal, and the lunatic is bound by
having held out the agent as having authority.
Lord Justice Bramwell was not prepared to say
that every state of insanity effected a revocation
of authority ; and Lord Justice Cotton would

express no opinion as to the general effect of -

insanity where there has been no commission
of lunacy, but agreed with the rest of the court
in this case, which will be a leading authority
upon the questions with which it deals.— Law
Times, (London).

NOTES OF CASES.

COURT OF REVIEW.

MonTREAL, January 31, 1879.
Mackay, TorrANCR, JRTTE, JJ.
[From S. C. Iberville.
WiLson v. Tae Granp TRUNE RAILWAY Co. or
CANADA.
Accident on Railway—Burden of proof—Contri-
butory negligence— Customs officer on duty.

Mackay, J. This is a motion by the de-
fendants for a new trial. In the declaration
the plaintiff says he was in the service of the
Government, and as Customs officer earned a
liberal remuneration, and on the 21st Novem-
ber, 1876, while in the actual discharge of his
duties, had occasion to cross the line of rail-
way “on the public highway crossing thereof
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at St. Johus,” and while on the highway
crossing he was by the defendants’ misconduct
struck by a locomotive engine of defendants’,
propelled against plaintiff from behind, without
plaintiff secing or having warning, and he lost
his left arm, was sick six months and prevented
from working for that time. The plaintiff
alleged that defendants were bound to comply
with all the requirements of law to prevent
accidents, to sound the whistle, and to keep
the bell ringing, &c., but did not do cither, and
that the railway crossing was unprotected by
gates or fencing, in flagrant violation of law.
That plaintiff, & married man, is disabled from
earning his livelihood ; and $6,000 damages
were claimed.

The plea is to the effect that the accident
was not caused by acts, omissions or negli-
gence of the defendants, but by the plaintifi's
own fault, &c.
engine and locomotive were in their proper
place, the locomotive moving slowly, and the
bell ringing ; that plaintifi was not struck at
the crossing, but while unlawfully standing
upon the railway track, and that he was carcless-
ly walking on the track, and contributed to the
injury, and the accident would not have hap-
pened had he exercised due care.

The case was tried before a jury, and the
plaintifil got a verdict for $5,000. There is
now before us the defendants’ motion for a
new trial.

From the record we see that in November
1876, the plaintitt met with the accident
alluded to on the railvoad track at St. Johns.
His left arm was lacerated and the bone of it
fractured, and the arm had to be removed. We
cannot but sympathize deeply with him, yet
we must not losc sight of justice, We have to
deal with the case as it is before us, in all its
aspects and as regards both parties. We have
to consider all that is in issue. When the ac-
cident happened, was the plaintiff as he says
on the public highway crossing? No such
thing. He was walking on the railway track,
between the rails, his back towards the loco-
motive that was advancing towards him from
the turn table building. He had just issued
out of the freight office of the Vermont (entral ;
he crossed to the railroad track and’ was struck
before he had reached the crossing. He was
shoved along by the locomotive to the crossing.

Another plea alleges that the’

Plaintiff was struck at about the fifth or sixth ;
tic from the crossing. Even Nicols admité’;
that where the plaintift was picked up wab
not where he was first struck. Plaintiff might )
have made for the crossing by a safe footpath |
from the office of the Vermont Central ; Tennys ? ]
witness for plaintiff, says so. Tenny was ﬂ";i
the crossing at the time of the accident, and
has to say that plaintiff was struck not on the 4 :
crossing, but on the railroad track between theé
rails,  So suddenly did plaintiff, issuing .
from the office, get upon the rails, that the E |
accident was unavoidable, say some of the de’
fendants' witnesses. The rails were clear when §
the locomotive started from the engine house: ;
Were the locomotive bell ringing and whistle §
blowing at the time plaintift was stl'llckT
There is conflict of proof about this. Were
there gates at the highway crossing? No; bub]
what of that?  Absolutely nothing. Had
there been two or any number of gates there 4
they could not have prevented the plaintif
being struck on the railroad track, at 8§
distance from the crossing. Had plaintiﬁ; 3
right to be on the track as he was? Certainly §
not. It is said that he was a Custom House g
officer on duty. This can't help plaintiff. A
Custom House ofticer on duty had no right 3§
issuing from that office, to go to the railrosd ‘
line, and walk along the track, to get to the'§
highway crossing, when, as his own witnes? §
says, « Plaintiff could have proceeded direct!y
from the door of the office to the public cros
sing, without crossing the track.” The plaintiﬁ‘ 1
was walking on the track in clear violation Off i
the Railway Act. It is nonsense to say thab§
his duty called upon him, on leaving the Ver
mont Central Office, to make for the railway §
track, and walk along it to get to the publi¢}
crossing at the highway, rather than to tak®$
the safe path from the office. Yet, if p]aintid’ i
had not held this unreasonable doctrine h" 1
would not have suffered. He still says that h¢ @
had right to be where he was, and so thefE
jury has found ; yet their holding so is becausé
of their finding (contrarily to overwhelminffR
proofs) that plaintiff was struck on the publi¢] ‘
crossing. (See the 3rd and 6th findings.) ;

The motion for new trial is founded 0%
some eighteen reasons. Misdirection by thég
Judge at the trial is charged ; the findings 04
the jury on material points are said to be coP
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tl‘a:ry to the
f’b.)ect,ionsy as
The Couyrt her

evi
fvxd-ence, and there are other
or instance, excess of damages.

e i8 of opini
a pinion the v defe
nts are entitled to s at the defend-

them e aside, the verdict against

Before oo tl;l.d to have a new trial.
State som lawu ing further it may be well to
Plaintigy His.l ‘T.he burden of proof was on
defendant ang .ld?mg received an injury on
not cnough s,,m cven' from the defendant, is
3rd edftion‘ Ofcc. 12, Sherman and Redfield,
Vi‘Olati()n ba . 1874. Plaintiff has to show
have meii t:fendant‘. of duty. If plaintiff
complaineg o%f\ ly contributed to the injury
fault, the in'u’ 8o that but for his co-(mm'a.ting
cannot, recoi ry w‘ould not have happened, he
dat, No, 66:‘. Sec. 25, 8. and R.; also Sour-
Would haye . l.f by ordinary care plaintiff
Tecover. §ee “Voxd‘ed the injury he  cannot
extraordin 29, 8.2 1 R. If danger is ncar,
ary care must be iiien to guar(i

¢ had for injurics
looking carefully

agaj i
sﬁﬂ':::ilt. No recovery can b
by one who, without

along the

track of a rai
a . ailroad, walks across i
long it, ang is run over b;' eIt o

Walk; a train.  Sce. 40,
is no;“fu‘:::.ug the track of a railroad wlntr«? (i)t
Degligence mSg- .“POH Yy I culpable
ﬁnging am.l w;c 4.87. Statutes ordering bell
of persons A 1st13ng are only for the benefit
cannot b lzaslrellmg on the highways, and
iﬂjured whil ade grf)un(l of an action by one
Tailroad, Selce g slong the track of
the ag, case- 4:5 ; and s0 per Lord Selborne in
Law ). - e ?va.s dealing with. (Albany
estaiut;as ) Sec. 488 a, S. and Redficld.
injureq by thg,xlvmg a right of action to persons
o ring o b\c neglect of a Railroad (ompany
ell at a highway crossing do not

confer guch ri
s right of acti irr 3
injureq porson action irrespective of the

own fau] 8 own negligence. One whose
o ad:al,:: contributed to his injur; 0'122;:
fond ge of these statutes ; nor is de-

nt's Omissi .
Plaintifpg poon to ring a bell any

o excuse for
track, 1, i':zsllon to look up and down the
CrO8g the tmc]lg pable negligence for any one to
Cating, of o :f 8 rail}'oad in fall view, or
2Klng precautiq bproaching train, or without
I8 approachin N8 to ascertain whether a train
Varialle rye gi’tm‘ld a8 a general but not in-
Withoyt looki 1? such neégligence to cross
Sure thag g, r:g In every direction to make
Such law;'ang oad is clear. Sec, 488. Upon

) upon the facts proved,' we pnre

unanimously of opinion that the findings of
the jury ought substantially to have been for the
defendants.  With great respect to the learned
judge who presided at the trial, we think he
ought not to have charged as he did, leaving
to the jury as it were the question of whgther
the plaintiff while tiaversing the railway was
in exceution of his duty, that if he was not,
he was to be treated as any other individual,
implying, as it scems to this Court, that if the
jury found plaintiff in execution of his duty,
he was to be held as in his right walking where
he was, We think that the learned judge
ought to have charged that in his opinion, in
any aspect, plaintiff was not where he had
The plaintiff has himself to
blame for the accident. He had no right to be
where he was when struck.  He contributed to
the injury he complains of. Danger was near
him from the moment he got upon the railroad
track, and getting on to such a dangerous road-
way, the plaintiff was bound to use his eyes, and
He did not look about, behind and

Had he looked, he would not have
been hurt. He bas been guilty of culpable
negligence 5 the proofs are clear. We grant
the new trial for the 2nd, 4th, 6th, 13th, 15th,
17th and 18th reasons. The 6th claims that
the verdict is unsupported by proof, and con-
trary to law and cvidence ; the 18th claims
that plaintiff contriluted to the accident, and
the defendants, therefore, ought to go free.

E. Carter, §. C.yand L. H. Davidson for plain-
tiff. )

George Macrée, Q. C., for defendants.

right to be.

take care.
before him.

SUPERIOR (OURT.
MonTkEAL, January 31, 1879.
LA SocietE pDE CONSTRUCTION CANADIENNE DE
MonTrEAL V. DEsAUTELS dit 1.APOINTE.
Fcceplion resulting from improvemexts, C. C. 2085.

7. On the first of October, 1872, the
some

JOHNSON,
defendant bought from one Deslauriers
real cstate, mortgaged to the plaintiffs for some
$7,000, the defendant assumipg his vendor's
obligations towards the plaintifis. On the 19th
of April, 1877, the plaintiffs sued him en déclar-
ation dhypothec ; and on the 22nd of October
they got judgment against him in that case.
On the 12th of November, the defendant madeé

~
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& délaissement of the property ; but between the
judgment and the délaissement he took away a
number of double windows and blinds. The
plaintiffs then took their recourse by ecapins
under the 800th Article of the Code of Proce-
dure, alleging deterioration. This capias was
quashed, on petition, on the ground that, the
plaintiffs having egly taken hypothecary con-
clusions, there Was 10 personal liability. The
Court of Review, without adopting the grounds
of that judgment, nev.rtheless, quashed the
capias because by the evidence taken under the
petition for liberation there appeared to have
been no concealment ; and now, on the merits
comes up the question of pefsonal liability. If
the evidence now of record had been given
under the petition, there can be no doubt that
the capias would have been maintained. But
that is not the point now. The only question
now is as to the personal liability for taking
away these things, and upon that I am against
the defendant. He had pleaded to the action
that these windows and blinds were to be taken
as impenses and améliorations made by himself,
and that he had a right to take them away, and
that is really the only question in the case.
The learned counsel argued his case very ingeni-
ously ; but his authorities could only apply to
the case of a mere détenteur who was ncither
charged with the hypothec, nor personally liable.
Paragraph four of article 2065 makes this quite
clear. He cannot oppose the exception of im-
penses et améliorations unless he can say that
he is neither charged with the hypotheque, nor
personally liable for the payment of the debt.
Here he can pretend neither of these things,
therefore his plea must be dismissed. Besides,
by article 2075 C. C., the property must be
surrendered in the condition in which it was
at the time of the judgment. The present
action is & personal one purely, for damages
caused by deterioration. They are proved, and
the plaintiff must have judgment.
Beique & Co. for plaintiff.
Bonin & Archambault for defendant,.

GENERAL NOTES.

—Those who attend this court and courts of
law, are not very good judges of the value of &
horse. I remember two or three years ago I

\

tried a cause at Cambridge. It was an action
for trover for a horse. The property being
clearly made out, I proposed that the defendant
should enter into a rule to deliver the horse;
but that was refused ; and they chose to stand
the verdict ; upon which I directed the jury to
find all the damages laid. Thespecial pleaders,
with all the exaggeration incident to them, not
having any idea of the value, only put £500
into declaration ; and the jury finding a verdict
for that sum, the defendant paid it with all
satisfaction, the horse selling afterwards for
£2,200.—[Lord Chancellor Loughborough, in
Newman, 3 Payne.

CoMpPENSATION To PERsoNs WRoNGFULLY Ac-
cusip.—The great reformer, Sir Samuel Romilly,
once had in contemplation the passing of an
act enabling criminal courts to give com-
pensation, as will be scen from the following
passage extracted from his memoirs: “ What
I have in contemplation to do, however, com-
pared with what should be done is very little.
It is only, in the first place, to invest criminal °
courts with a power of making to persons |
who shall have been acquitted a compensation
to be paid out of the county rates, for the
expenses they will have been put to, the loss
of time they will have incurred, the imprison-
ment, and the other evils they will have suf-
tered ; not to provide that there should be &
compensation awarded in all cases of acquittal,
but merely that the court, judging of all the “g
circumstances of the case, should have a power,

if it thinks proper, to order such a compen- v
sation to be paid and to fix the amount of it; s %

similar power to that which it now has under |
two acts passed in the reign of Geo. IL., to

allow the expenses of the prosecution, and 8 * v
compensation for loss of time and trouble, to ¥

the prosecutor,”

—A story is told of Baron Parke which }-
evinces a curious delight in the intricacies of
professional skill. Paying a visit to one of his 3
colleagues, a man of great intellect and attain-
ments and a sound lawyer, who was at the time
very ill, Baron Parke told his friend that he
had brought him a special demurrer which had 3
recently been submitted to the court, which 4

was 80 exquisitely drawn that he felt sure it 3%

must cheer up the sick man to read it!




