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DIVISION COURTS.

OFFICERS AND SUITORS,

Crerxs—Answers lo querics by.

County of Waterloo,
Hawksville, 5th May, 1856,

7o the Editors of the U. C. Luw Journal.

GENTLENEN,— .

A.B. has an unsatisfied judgment in this Court against C.D.
of the County of Wellington 3 a transeript of the entry of judg-
ment, pursuant to the Act 18 Vic,, cap. 130, sec. 3, has been
sent to J. C., Exq., Clerk of the Court for the Division i which
C. D. resides, who issued execution. The Execution has been
returned “nulla bona.”? A.B. the plaintiff has ordered out a
Judgment Summons. (1) If C.D. appears under judgment
summons, and the Judze should make an order for his com-
mittal, can our Bailiff arrest him under my warrant and take
him o the gaol of this county, he being a resident of another
County? (2) If C.D. disobeys the summons, and our Judze

makes an order for his commiital for contempt, how is it 10 be
done?
M. P. E

The right solution of these questions is of great
importance, and the very loosc and doubtful way
in which the D. C. Acts are framed, renders the
construction of the clauses bearing on the question
a task of considerable difficulty. Officers of the
Division Courts, for all may be affected by a mis-
taken course of action, are in no small degree
indebted to Mr. E. for giving publicity to the points
submitted. We will examine with care, and give
the result of our investigations either in the editorial
of this number or in the July issue ; an off-hand
answer we could not ventare to make in time for
this “form.” We would be glad to hear if any of
the County Judges had judicially considered the
subject, and we invite observations from well in-
formed parties. .

The first difficulty to our mind is, does the last
D.C. Act (sec. 1) disable the warrant of a Judge
from being cxecuted out of the limits of his own
County? If not, does the 97th sce. of the D.C.
Act meet the questions proposed? Was it contem-
ﬁated by the Legislature that the defendant should

brought to the gaol of the County from which
the warrant issues? If not, regarding the form of

the warrant and the general bearing of the Judyg-|pa

ment Summons clauses, is the gaoler of the County
in which the defendant Jives, and is arrested, au-
thorized to receive the prisoner, if another gaol be
the place of confinement mentioned in the warrant;
and, should a Habeas Corpus be sued out, could
such warrant be held, on the face of it, to authorize
the defendant’s detention? Can the Judge be held
to have authority under the Statute, to make an
order to commit to any gaol out of his County ?>—
Thesc and many other points will require to be
15

incidentally considered. It would be easy to give
a reply in general terms to the questions proposed,
but the more useful course will be to enter full
upon their discussion, giving our views and swe
information as may be received from others.

T.M.—If a witness attends under subpanas and gives evi-
dence in several cases for the same plaintitf, but against dif-
feremt defendants, ¢an his fees be allowed in each case?

If the witness gives evidence in several cases, neither plain-
tifls nor defendants the same, is he entitled to double, treble
fees, &c. according to the number of cases he is subpanaed in?

A witness attending and being exawined on
difierent trials is nevertheless entitled only to the
single fee according to the Tariff, and his expenses
should be apportioned equally among the several
cases, unless otherwise ordered by the Judge. In
practice it is not unusual where the fees are large
and the demands var: very much in amount, (for
example, one for £2 and the other for £10) to direct
the apportionment to be according to amount, and
not equally.

A.C.—Where is the minute (No. 60) of order for fine for
contempt to be entered in the Procedure Book, whenitis ona
witness examined in a causes

It may be entered in any place in the Procedure
Book having the suitable heading, giving the style
of the Court. The most appropriate place, in any
case, we would think, at the end of the suits entered
for the then sittings,

BarLiers—Answers to gueries by.

J. H. states a case in rather a round-about way;
it may be reduced to a very brief question :—Cax a
term for years be tuken tn execution under a warrant
of execution from a Division Cowrt? Our opinion
is, that it can, but when sold, the Bailiff should
execute a bill of sale to the purchaser, and if he
has obtained possession of the lease under which
the defendant holds, hand it over at the same
time.

SUITORS.
Conduct of the Parstics at the Tyial.

The first thing we would say under this head to botk
nies is,—remember you are in a Court of Justice,
and do not allow angry feelings to betray you into
any breach of decoruin. Keep your temper! the
man who flies into a passion is no match for the
man who keeps cool ; the former is always sure to
forget something important to his case. Do not
for 2 moment suppose you will gain any advan-
tages by abusing your adversary; the object of a
trial in Court is to elicit truth, and not to listen to
angry contention: remember yours is not the only
case to be heard—there may be numbers of persons

Lo /27
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waiting their turn, and you must not exhibit the
monopolizing spirit which tacitly says, ¢“You shall
hear no case this day but ours.” The words of a
writer on Local Courts more than half a century
ago might be applied to the Division Counts : “The
Judge uses every means to understand a cause
before he determines, but when once naster of the
case he closes it—this gives the losers occasion 1o
complain that the Judge will not hear them: that
13, will not hear them by the howr. If two conten-
tious persons were to be heard ux long as they
chose to speak, tlicre would not be more than one
case tried in a day.”

When a case is called on, the Judge ascertains
what objections the defendant has to the plaintift’s
demand; the plaintiff’ should notice what is ob-
jected to, and when called on for proof, name his
witness or witnesses to the Judge, and as each is
called on and sworn, question him in support of
the demand. When the plaintiff is through, the
defendant has the right to cross-<question the wit-
nesses, and each party should avoid interrupting the
other while examining or cross-examining a wit-
ness, or while addressing any cxplanation or re-
marks to the Judge. Nothing is to be gained by
such interruptions, and the Judge will always take
care that parties have a fitting opportunity to say
all that is material until he is master of the case.

To the defendant we would say further, by way
of advice,—frankly admit such portion of the plain-
1ifl’s demand as you know to be correct; come at
once at the point really in disputc ; if, for example,
the action be upon a note you have signed, and
your defence is that it was obtained without con-
sideration, or has been paid, or that it is over bal-
anced hy set-off, say, ¢ 1 admit I signed the note,
buit I got no value for it,” or, “I have a set-off ex-
ceeding it,” or something to the same effect. If the
claim be upon an account, prepare beforehand a me-
morandum of the items to which you object, and
hand it to the Judge when asked for your objections,
or make a mark in the copy of account served op-
posite cach item which you deny. for you cannot
expect 10 have other suitors dclayed by hunting
through a long account for the items objected to by
you (that would be a premium to negligence) you
should yourself do so before Court. Whatever your
defence, come, as we said before, at once to the
point-——don’t be beating about the bush—nothing is
gained by equivocation or evasion ; on the contrary,
the denial of what is true, where it is afierwards
proved, must create an unfavorable impression of
your defence generally. We trust these few hints
may prove useful, and show the class who form the
great majority of litigants in the Division Courts,
what line of cunduct is most becoming and most
advantageous. :
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ON THE DUTIES OF MAGISTRATES.

SKRTCHLES BY A J. P,
(Continued from page 85.)

The Hearing.

Magistrates arc entrusted with the functions
both of Judge and Jury, and must exercise their
sununary jurisdiction in a place to which the
public may have reasonable access, and it
being “more consonunt with their obligation to
dispense impartial justice for their judicial pro-
ceedings 10 be conducted with due solemnity and
publicity,” we shall presume that their sittings for
trials will be held in open Court of Petty Sessions,
which has been already noticed ; and in what fol-
lows respecting the hearing upon summary convic-
tion, we shall assume such will be the case,

Carv should be taken that suchCourt isproperly con-
stituted, and the Statute governing each particular
proceeding should be examined, as there are some
cases in which the actual presence of three Magis-
trates at and to take part in the hearing i« neces-
sary in order to a valid adjudication. On this
account and to avoid delay, it is desirable that a
full Bench of Magistrates should attend at every
sitiings of the Petty Sessions. If the particular
Statute authorizing the summary proceeding gives
no direction as to the number of Magistrates neces-
sary o a conviction, the general rule as laid down
in 16 Vic. cap. 178 governs; sec. 11 thus enacts:

«That every complaint or information shall be heard, tried,
determined and adjudged by one, two or more Justice or Jus-
tices of the Peace, as shall be directed by the Act or Acts of
Parliament, upon which such complaint or information shall
be framed, or such other Act or Acts of Parliament as there
may be in that behalf's and if there be no suck direction in
any such Act of Parliament, then suck compluint or infor-
mation may be heard, tried, determined and adjudged by
any one Justice of the Territorial Ditision where the matler
of such information or complaint shall have arisen.” -

The Duty of Partics to attend al time appointed for
the Hearin;.—The contending parties and their wit-
nesscs are bound to be present at the time and place
appointed in the sammons for the hearing, and not
only to attend at the precise hour named, but to
wait during all reasonable hours of the same day,
until the Justices are ready to hear the case.[1] It
is recommended that Magistrates should be punc-
tual in their attendance at the appointed hour and
proceed to business with as little delay as possible.

Non-appearance of both parties.—Should there be
more cases than one to be disposed of, and the
parties do not answer when a particular case is
called on, it will be well for the Justices to proceed
with any other business ready, leaving to the last

(1] Willisms v. Faith, t Doug. 188,
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the case in which the partics have not appeared.
This will be found a convenient arrangement to
adopt, but the order of proceedings is entirely in the
discretion of the Justices composing the Court of
Petty Sessions. When a case is finally taken ur,
should neither party apyear or answer when duly
called by the Constable, the only course is to dis-
miss the complaint.

Non-appearance of the Complainant—Appearance
of the Defendant.—In case the defendant appears
and the complainant does not appear, either person-
ally or by attorney or counsel, then the complaint
may be dismissed, unless the Justices are of opi-
nion that the ends of Justice require that an adjourn-
ment should be made; and if the case be one of
an aggravated character, or there isroom to suppose
that the complainant’s abgence is owing to accident
or necessity, it would be proper to adjourn the
hearing on such terms as muy scem just. The 16
Vie.,, cap. 178, las the following provision in
sce, 12:—

«If on the day and place so appointed as aforesaid such
defendant shall appear voluntarily in obedience to the Sum-
mons 1 that bc:{mlf served upon him, or shall be brought
before the said Justice or Justices by virtue of any warrant,
then if the said comnplainant or informant do not appear by
himself. his counsel or attorney, the said Justice or Justives
shall dismiss such complaint or information, unless for some
teason he or they shall think proper to adjourn the hearing of
the same until sume other day, upon such terins as he or they
shall think fit,”?

Proceedings on appearance of Complainant—Non-
appearance of Defendant, and ex parte Hearing —1f
at thetime appointed for the hearingthe complainant
should appear and the defendant should not appear,
it will be for the Justices to determine whether they
will proceed with the case or adjourn till a future
day. Should the defendant send or bring to the
notice of the Justices any reasonable excuse for

his non-attendance, as illness, compulsory attend-
ance elsewhere, or some other reasonable excuse, )
and the Justices are satisfied that such excuse is|
made in good faith, and not for the purpose of
evasion or delay, and the ends of Justice do not
imperatively demand immediate action, the proper
course is to adjourn the hecaring to a futare day,
directing a notice of the adjournment or a fresh
summons (the latter i3 the better practice) to be
served on the defendant; or if the Justices discover
by the examination of the officer who serves the
sunwmons, or by any other means, that the defen-
dant’s absence is accidental or unavoidable, and
find that his appearance can be insured by an ad-
journment, they should by all means postpone the
hearing—the presence of bothlitigants being always
desirable with a view to a safe and satisfactory ad-
Judication.

If, however, the defendant does not appear, and
no excuse for his non-attendance is offered or ap-

i
+

URNAL. 103

e MW..__—_.—_ e e e e ey -—

pears, the Justices may take one of two courses,
in their discretion, that is to say, they may either
tssue a warrant to compel the attendance of the
defendant or proceed to hear the case ez parte. As
already noticed, the proceeding by warrant should
only be taken where the defendant is otherwise
likely to evade justice, or the case is of an aggra-
vated or serious nature—and whichever alternative
be adopted—whether issuing warrant or proceeding
to hear the case in the defendant’s absence—great
care should be taken in making the proper preli-
minary enquiry, so as to satisfy the }ustices that
the summons has in fact found its way into the
defendant’s hands,[2] and that his non-attendance
is owing to wilfulness or negligence ; it would be
a grievous wrong to act against a defendant who
had no proper notice of being required to answer,
or who was prevented from appearing by aceident
or inevitable necessity. In order then to satisfy
themselves on this point, the Justices should call
up the Constable who was entrusted with the ser-
vice of the summons and examine him; first ad-
ministering an oath to the following eflect :—

s You shall true answers make to all such questions as shall
be demanded of you touching this casc.~So help you God.”

The Constable’s deposition should then be taken
down in writing, and when concluded signed in
the usual way. The oflicery after he is swom,
should be particularly questioned as to the time of
serviee, and when the sumimons has not been given
personally to the defendant the manner in which
service has been made, as has been before partica-
larly referred t0:{3] and also if he knows of any
impediment to defendant’s attending.  When the
service is found to be sufficient according to the
mode prescribed by the Statute under which the
proceeding is had, or if no mode be preseribed,
when it is ascertained that the service has been
personal, or that the summons has been left for the
defendant at his Iast or most usnal place of abode,
a sufficient period before the time appointed for
hearing, to cnable the partly 1o come prepared with
his defence, the Magistrates may sufely proceed
to itear and determine the case ex parte—that is,
they may take the evidence and proceed with the
case as il defendant were present.

The following provisions on the subjec: of hear-
ing ex parte are contained in the 16 Vic., cap. 178,
sec. 21—

«Qr if where a summons shall be so issued as aforesaid,
and upon the day and at the place appointed in and by the
saxd summons for the appearance of the party a0 summoned,
such party shall fail to appear accordingly in obedieuce to
such summons, then and in every such case, if it be proved

on oath cr aflirmation to the Justice or Justices then prasent,
that such summons was duly served upon such party a rea~

2] See ante pages 5—239nd 24,
(8] Yee ante poge 8.
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sonable time before the timo so appointed for his appearance
as aforesaid, it shall be lawful for such Justice or Justices of
the Peace to proceed ex garle to the hearing of such infor-
mation ot comrlnint, and to adjudicate thereon as fully and
effectually to all intents and purposes as if such party had
personally appeared before him or them in obedience to the
said summons.”

Scc. 12 contains a more full re-cnactment of the
same provision, viz. t—

«That if at the day and place n?poimed in and by the sum-
mons aforesaid for Kearing and determining such complaint
or information, the defendunt against whum' the same shall
have been made or Jaid, shall not appear when called, the
Constable or other person who shall have served him with
the summons in that behulf shall then declure upon oath in
what manner he served the sail summons § aid if it appear
to the satisfaction of the Justice or Justices that he be &uly
served with the said sommons in that case, such Justice or
Justices may proceed to hear and determine the case in the
absence of such defendant: or the said Justice or Justices
upen the non-appearance of such defendant as aforesaid may
it he or they shall think fit issue his or their warrant in man-
ner hereinbefore directed, and shall adjourn the hearing of
such complaint or information until the defendant shall be
apprehended.”

The ¢x: parte hearing of a case must be conducted
with as much regularity and deliberation as though
the defendant were present, and Magistrates should
require strict proof of the matter charged, take down
the cvideuce and conduct the whole enquiry in all
its stages, cven with a more jealous care for form
and accuracy than if the defendant was actually
present ; for his absence in no way justifies a loose
mode of proceeding,—nor can such abscnce be
taken as an admission of the truth of a charge, or
38 raising a presumption of guilt against a defen-

ant.

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—Bv V.)
CONTINUED FROM PAGK 87.

=

SPECIAL OR NON-PERSONAL SERVICE OF SUMMONS.

The 24th sec. of the D. C. Act providing that a
copy of the summons shall be served on the defen-
dant, thus enacts : “and delivery of summons and
account to the defendant’s wife or servant, or any
grown  person being an inmate of lhis dwelling-
house, ot usnal pluce of abode, trading or dealing,
shall be decemed a good service, where the amount
claimed docs not exceed two pounds.”  Premising,
as in the case of personal service, that it is for the
Judge to say what amounts to proof of due service,
we proceed to notice the provision alittle in detail.
It is sufficiently obvious that the Legislature must

have presumed that the object of the summons will
be sufliciently answered by the substitutional ser-
vice prescribed ; but in considering what service
is a good service, the object to be accomplished,
namcly, notice to the defendant what is the claim
against him, and when and where le is to answer
it, must be steadily kept in view.,

Delivery to the defendant’s wife, it is probable
may be made, not merely at the defendant’s dwell
ing-house but any place where the officer may find
her; a woman with whom the defendant cohabits
and holds out to' the public as his wife, although
not actually so, would doubtless be held to answer
that description within the meaning of the section,
but the wife én fuct, if separated from her husband
and living apart from him, would not come within
the spirit of the enactment,

Delivery to the defendant’s servant : “Servam” as
here used, seems evidently to mean a menial ser-
vant, onc who boards and slecps in his master’s
house, at all events “an inmate of his dwelling-
house” or usual place of abode or business; the
terms employed would probably include domestic
servants,—farm servants,—book-kecpers and shop-
men,—but would not extend to day labourcrs, con-
tractors for job-work, or other persons employed
for a particular object, not vesiding under the defen-
dunt’s roof.

Declivery to any grown person, §c. : It is very dif-
ficult to assign any exact meaning to the term
“ grown person”; the literal meaning would seem
to be full grown, but that probably is too confined
an interpretation to give the words in the connection
in which they appear, and might lead to needless
particularity : if any particular rule was suggested
as to age, a young person about the age of fiftecen
would seem to us a “grown person® within the
mecaning of the section. The person served should
be one in the employment of the defendant, or
related (v him or some one who may be reasonably
supposed to have intercourse with him, and from
whom he is likely to receive the summons; and
therefore the necessity for the Bailiff making proper
enquiries, so as to be able to insert in the affidavit,
or state at the hearing, the name of the person with
whom he leaves the summons, and the relation in
which such person stands to the defendant.
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 Being an inmate of his dwelling-house, §c.”"—
that i one who lodges or dwells therein. A man’s
dwelling-house is prima facie where his wife and
family reside, and if he has a family dwelling in
one place, and he occupy a house and occasion-
ally sleep in another, he will not be a resident in
the latter place, for his residence is his domicile,
and his domicile is his home, and his home is
wliere his family reside.—(Story’s Conflict of Laws,
scc. 63: Reg. v. the Duke of Richmond, 6 T.R. 561.

But a man may have two dwelling places at the
same time, for if he has two houses and servants
in both, and lives sometimes in one and sometimes
in the other, both will be his dwelling-houscs.—
(Co. Rep. 389.)

$ Usual place of abode, &¢.” : These words seem
synonymous with dwelling-house ; a man’s place
of abode is where he lives ard considers his home ;
but it may be that they have a meaning distinct
from the words “dwelling-house,” which precede
them in the clause, and refer to a case where aman
has lodgings for a temporary purpose only and lives
there for a time, but with the intention of returning
to his permanent place of abode clsewhere: or they
may refer to 2 man who has no permanent dwell.
ing, but is constantly changing his ¢“place of
abode.”

“ Place of trading or dealing”: Trading and
dealing, as here used, appear to be synonymous,
and to mean the place where a trader or dealer
(that is a shop-keeper, a merchant, a broker, or
other person who engages in buying or selling, or
in barter or traffic) carrics on his business or trading,
and whether a man be a trader or not, it may be
obscrved, does not depend on the amount of trading,
but what the parties’ ¢nfcution is in buying and
selling: the terms would not seem to include a
place of professional businesy, as a Physician’s or
Lawyer’s office. Any place of trading, &c., cvi-
dently means the defendant’s own independent
trading or dealing, and not where he carmries it on
as Clerk for another.

Attachment Cases, Service in.—The 69th sec-
tion of the Division Court Act provides that in
order to proceed for the recovery of any debt due
by a person against whose property a warrant of
attachment Lias issued, that the summons may be

served by leaving a copy at the last place of abode,
trade or * dealing of the defendant, with any person
“ or persons there dwelling, or by leaving the sume
 at the said dwelling if no person be tiere found.”

We have already so far noticed similar terms to
ilinse here used, that further reference is unneces-
sary. The distinction between ordinary special
(“house”) service and service in cases of attach-
ment is, that instead of specifying the persons with
whom the suinmons is to be left in attachment
cases, it is said any person there dwelling—which
means any grown person—and that if the defen-
dant’s last place of abode be unoccupied that it
may be left there. It is not contemplated that if
the place be actually inhabited and the family be
casually absent when the Bailiff calls, so that he
finds no person then in, that he may leave the sum-
mons there ; the true meaning of the provision is
such substitutional service can be made only when
the premises are deserted or unoccupied, * Leav-
ing the same” means that it must be so left that
should the defendant or any of his family retumn,
the summons may be placed in such a way that it
may be cusily seen. The ordinary practice, so far
as we are jnformed, is to fasten the swunmons to
the house door.

In determining points respecting special service
(or “housec services” as they are called) each case
must depend very much upon its own particalar
circumstances, and the presumption these circum-
stances raise as to the summons coming to the
notice of the defendant. If according to the usual
and every day course of things there arises a kigh
probability that the summons has actually come to
the defendant’s hands, the Judge would doubtless
hold and allow the service as good.

In closing this division of the subject we
would impress Bailiffs with the neccessity of
serving every summons personally if possible, and
in case of “house services” they should endeavor
to sce the wife, son, daughter, or domestic servant
of the defendant, not contenting themselves with
handing the summons to the first person they see
in the house, and the name of the person with
whom the summons is left should be found cut and
enquiries should be made where the defendant is
and when he is expected to return home; and as
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before said, the object of service—to motify the
defendant—it should be the anxious aim of Bailiff
to accomplish.

U. C. REPORTS.

GENERAL AND MUNICIPAL LAW.

.
IN THE MATTER oF LEY AND THE MUNICIPALITY OF THE
TownNsHiP oF CLARKE.

(Reported by C. Robinson, Esq., Barrister-at-Law.)
(Michaelmas Term, 19 Vic.)

Alterations of school spctions toithin a township and of union school sections,

Under 13 & 14 Vic. ch. 48, sec. 15, sub-cec. 4, the municipality may alter the
boundaries of school sections within their townships. by takmg from one and
adding to another. wathout any previous request of the freeholders or house-
holdérs, and notwithstanding their disapprobation of the change, provided that
those affected by the alteration have notice of the intention to make it.

But they have no power to alter the boundaries of a union school section con-
sisting of parts of different townships.

. {13 Q. B. R. 433.]

Wilson, Q.C.,obtained a rule on the Municipality of Clarke,
to show cause why the by-law of the municipality No. 60, for
the extension of the limits of the union schoo) section No, 22,
should not be quashed:

1. Because it was passed illegally, there being no request
of the majority of the freeholders and householders of the sec-
tion altered by the by-law, expressed at a public meeting
called by the trustees, as required by the statute 13 & 14 Vic.,
ch. 48, sec. 18, sub-gec. 4.

2. Because all the parties affected by the alteration were
got 1duly notified of the passing or intended passing of the

y-law.

3. Because the municipality had no power to pass the said
b -18.2\;, or to alter the ﬁmita of the union school section

0. 22. J

The by-law was passed on the 23rd of December, 1853. It
enacted, that from and after the passing of the by-law, lot 30
in the 6th concession of Clarke, should be added to form part
of union school section No. 22.

C. Robinson showed cause.
The facts are fully stated in the judgment.

Rozinsox, C.J., delivered the judgment of the court.

It is very clearly shown by the affidavits, which are care-
fully prepared, that the municipality of Clarke took upon
themselves, without the request or consent of the freeholders
and householders, to alter, by the by-law complained of, the
limits of the school sections Nos. 22 & 12, in Clarke, by taking
from the latter a portion of a lot of land which had formerl
belonged to it, q.nd by making the whole of that lot (30, in
the 6th concession of Clarke) a part of the section 22, whereas,
by the arrangement before established, a part ouly of the lot
30 was united to that section.

The evidence turnished by the affidavits is quite clear as to

the nature of the alteration, and that it was made not only
without any rezuest of the freeholders and householders of
the sections 12 & 22, but contrary to their wish as expressed
at a public meeting ; and the application to quash the by-law
is made by a ratepayer and freeholder residing in schoul sec-
tion 12, from which a portion is taken by this by-law and
added to section 22.
. As I understand the affidavits, school section 22 is wholly
in Clarke, and has been united with school section 2 in Dar-
lington. Aud the b{-law (60) complained of, passed by the
Municipal Council of Clarke, takes away part o?lot 30, in the
6th concession of Clarke, which betore formed part of school
section 12 in Clarke, and adds it to school section 22 m Clarke,
forming with 2 in Darlington a united achool section.

———

The affidavits seem to me to be inaccurate in one respect.
They state repeatedly that the by-law converts No. 6 info a
school section, and unites it with 22. It does no such thing
that I can make out, but merely in effect takes part of lat 6
from section 12 and adds it to section 22, the lot and both the
sections being wholly in Clarke.

If the by-law had made 6 a complete school section in
itself, and then umted it with section 22 ot Clarke, it wéuld
have been a case of a municipal council uniting two school
sections of their township; and such a by-law, to make it
legal, would have required, under 13 & 14 Vie., ch. 48, sec.
18, sub-section 4, a previous application to the municipal
council from a majority of the freeﬁolders or householders of
sections 12 and 22.

But what has been done is in fact an alteration of the boun-
daries of school sections 12 and 22 in Clarke, and I apprehend
that the Municipal Council could make such alteration with-
out any previous request from the ratepayers.(a)

But they were bound to see that those to be affected by the
alteration had notice of their intention ta make it. It is ob-
jected that such notice was not given. The applicant, Ley,
is one of those aftected by the alteration, and therefore enti~
tled to move upon that ground.

But, as to the objection, it is evident on the applicant’s own
showing, as well as from affidavits filed on the part of the
defendants, that the inhabitants, both of 12 and 22, had natice,
for they met and discussed the Eropos'nion before the by-law
was passed, and they sent to the Municipal Council notice
of their disapproval. They have, therefore, no reason for
objecting a want of notice.

They evidently mean to contend that the Municipal Couneil
could not pass the by-law in opposition to their will; but the
statute does not seem to us to countenance such a position.
Sections in a township cannot be united without the previous
request of the inhabitants; but an alteration in the bounda-
ries of a section or of two sections, by taking a piece of one
and adding it to another, can be made by the council without
such request, though not without its appearing that those to
be affected by the change have had notice. If they have had
such notice, as it appears they had in this case, their disap-

roving of the change does not disable the Municipal Council
rom carrying it into effect, if, after hearing the objections,
they should think it expedient to do so. . .

It is further objected, however, that the Municipal Couneil
had not the power of altering the boundaries of a union school
section, which they did in effect when they made the Clarke
section 22 larger than it was before, because this necessarily
added so much to the union section.

This objection, it appears to us, is entitled to prevail, for
under the latter part of the 18th clause, it is to the reeves and
local superintendents of the two townships that the jurisdiction
is given to form or alter union school sections consisting of

Y | parts of different townships, and the township councils of either

towuship are precluded from exercising a power of that kind.
We are of opinion that on this ground the by-law is illegal,
as having been made by an authority not competent to make

it, and must on that account be quashed.
Ryle absolute.

Sxookx ET AL. v. THE TowN CounciL oF BRANTFORD.
(Reported by C. Robinson, Esq., Barrister-at-Law.}
(Hilary Term, 19 Vic.)
Notice of action—14 § 15 Vic., ch. 64.

Held, Affirming Brown v. The Municipal Council of Sarnia, 11 U.C.R. 216—

that corporations are not entitled to notice of action.’
(13Q. 8. R., 631.]
This was an action on the case, brought by the plaintiffs as
possessors of a grist-mill, in Brantford, in right of which they
claimed the benefit of the water of a stream to flow t6 and past

‘(a) See the preceding case, Ness and The Municipality of Saltfleet.



1856.]

LAW JOURNAL.

107

the mill, and a right for such water to flow from the mill, with-
out obstruction, through a race, into the stream again below the
mill ; and charged that the defendants wrongfully threw earth,
&c., into the stream below the mill and the race, and thereby
obstructed the escape of the water, whereby the plaintifis’ mill
was stopped. The second count stated the, plaintiffs’ nght'm'a
similar manner in substance, and charged that a street within
the limits of the town of Brantford, being the property of and
under the control of defendants, and leading across the said
stream below the plaintifis’ mill and race, by means of a bridge
or culvert, became out of repair, and a large hole was made
through the said bridge or culvert; that the defendants having
been requested by the plaintiffs to repair such road and bridge,
it became their duty to repair the same, and in so doing to use
pr(:f)er care to prevent earth, &c., from falling into said stream,
and thereby obstructing the escape of the water from plaintifie’
mill; yet defendants in repairing the said road and culvert, so
negligently conducted themselves, that through their negli-
gence, quantities of earth, &c., were wilfully and injuriously

rraitted to fall through the hole in the culvert into the stream
gzlow the race, &c., and although the plaintiffs requested de-
fendants to remove the earth, &c., and a reasonable time had
elapsed, yet defendants would not remove the same, whereby
plaintifis’ mill was stopped.

Plea—1. Not guilty by statute.—2. To the first count, tra-
versing plaintifis’ right to the flow and escape of the water of
the stream as alleged.—3. To second count, a similar traverse.

The case came on for trial at the Brantford assizes, in October
1855, before McLean, J. The plaintiffs’ counsel having ad-
mitted in his opening that he was not prepared to prove that
any notice of action had been served on the defendants, the
learned judge nonsuited the plaintiff, with leave to move.

Burns obtained a rule Nisi accordingly, to which
Hagarty, Q.C., showed cause.

Drarer, J.—The defendants claim the protection of the
statute 14 & 15 Vic., chap. 54, sec. 2, which is as follows:—
«That no writ shall be sued out against any justice of the
peace, or other officer or person fulfilling any public_duty, for
anything by him done in the performance of such public duty,
whether such duty arises out of the common law, or is imposed
by act of parliament, either imperial or provincial ; nor shall
any judgment or verdict be ren ered against him, unless notice
in writing of such intended writ, specifying the cause of action
with reasonable clearness, shall have been delivered to such
justice, officer, or other person, or left at the usual place of his
abode, by the attorney or agent of the party who intends to sue
out such writ, at least one calendar month before suing out
such writ,” &c.

They rest their claim to this protection on the word “person,”
which in the ¢ Interpretation Act,”” 12 Vie., chap. 10, sec. 5,
eighthly is thus defined: « The word ‘person’ shall include
any body corporate or politic, or party, and the heirs, executors,
administrators, or other legal representatives of such person to
whom the context can apply, according to the law of that part
of the province to which such context shall extend.”” Taking
also into consideration the first section of the Interpretation act:
¢ that each provision thereof shall extend and apply to each
act passed in this present session, or in any future session of
the Provincial Parliament, except in so far as any such provi-
sion shall be inconsistent with the intent and object of such
act, or the interpretation which such provision would give to
any word, expression or clause, shall be inconsistent with the
context.” And in sec. 5, seventhly, it is enacted that words
importing the singular number or the masculine gender only,
shall include more persons, parties or things of the same kind
than one, and fem es as well as males, and the converse.”

The defendants are a corporation under the 12 Vic., ch. 81,
as amended by 13 & 14 Vic., ch. 64, 14 & 15 Vic., chap. 109,
16 Vic., ohap. 181. ‘The 12th Vic. contains an interpretation

clause as to the word * governor,” and also as to the words
importing the singular number and masculine gender, just like
the Interpretation Act, though the last named act had received
the royal assent more than a month before chap. 81 did. This
act provides also (sec. 155) that no action shall be sustained
for anything done under any by-law, unless such by-law, or
the part thereof under which the same shall be done, shall be
quashed one calendar month previous to the bringing such
action. The (Farty sued may tender amends, and such tender
may be pleaded; and if no more than the sum tendered be
recovered, it shall be lawful for the court to award no
costs to the plaintiff, and to award costs to the defendant,
and to adjudge that they shall be deducted out of the
verdict. 1I'he 14 & 15 Vic., cap. 109, sec. 35, provides
that whenever the by-law, &c., of any municipality shall be
31'.ashed, such munic'éyality shall alone be responsible in

amages for any act done under such b{\-law, &e., and any
clerk, constable, or other officer acting thereunder, shall be
freed and discharged from any action or cause of action accru-
ing to any person by reason of such by-law being illegal and
void, or having been quashed. But none of these acts gave
the municipality any privilege as to notice or limitation of
action, or as to amount of costs, &c., &c. ; and therefore no part
of these acts are affected by the repeal contained in the first
section of the 14 & 15 Vic., ch. 54, which repeals ¢“so much
of any act or acts now in force in this Province, whether publie,
local or personal, as confers any privilege ” of that character.
Neither do any of these acts fall within the description con-
tained in the preamble to the statute in question, viz., ¢ acts of
parliament in force in Canada, both public, local and personal,
whereby certain protections and privileges are _a.ﬁ"orde to mag-
istrates and others ;*” nor are any of the provisions of these acts
altered or amended by this statate. If it can apply to this case
at all, it must be because the legislature have evinced an in-
tention to extend these privileges and protections to the whole
body of municipal corporations throughout Canada, though the
contrary intention is to be assumed from the absence of all pro-
visions for that purpose, when the statutes erecting such corpo-
rations were passed.

Confining attention to the words of the statute itself, without
for the moment adverting to the Interpretation Act, I think it
it impossible to contend for a moment that its own language,
taken proprio vigore, aflord any colour for the conclusion that
the legislature had municipal corporations in view when they
passed it. The title, « An Act to amend and consolidate the
laws affording protection to magistrates and others in the pei-
formance of public duties,””—the preamble already referred
to—the repealing clause above quoted—all prohibit any such
interpretation. The terms in which the protection of the second
section is %ranted all point to an individual, not to a body cor-
porate ; all refer to justices of the peace, or to general or local
officers having duties of some public character to execute and
fulfil ; and the concluding words of the statute appear to me to
confirm this opinion—¢«“Any such justice, officer and other per-
son acting as aforesaid, shall be entitled to such protection and
privileges in all such cases as he shall act bond fide in the
execution of his duty, although in such act done he shall have
exceeded his powers or jurisdiction, and have acted clearly
contrary to law.” All the language of the act is applicable
strictly to the personal acts of an individual or individuals, and
cannot, I apprehend, be applied to a corporate body without a
strained and unnatural construction.

All therefore, in my opinion, must rest on the effect of the
;nte?wtaﬁon Act. If that statute had said peremptorily, that
in all acts to be thereafter passed the word ¢person should
include every body corporate, we must have given it that cona
struction, however repugnant it might have appeared to an
otherwise plain intent; but the enactment is not peremptory.
The word “person” is not to be so interpreted, if it shall
inconsistent with the intent and object of the act, or with the
context ; and whether it be so or not must be considered and
decided before the word “ person* receives that interpretation.
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It would be easy to cite numerous instances in which so to
interpret the word ¢“person’® would be entirely repugnant to the
sense and object of the statute in which 1t is used (take, for
example, the Census Act, 14 & 15 Vic., ch. 49). Tt is therefore
only necessary to enquire whether the object and intent of this
act, and the context of it, in reference to the word ¢ person,”
show that it was or was not intended to apply to our municipal
corporations.

With all respect for the opinions of others, I must say T feel
no doubt that such an interpretation would be inconsistent with
the intent and object of the statute under consideration :

1. Its expressed intention is to amend and consolidate laws
affecting individuals only, and the words, used in their natural
sense, are consistent with that intention.

2. The language of the second section, as pointed out in the
judgment delivered by my brother Burns in Brown v. The

unicipal Council of Sarnia (11 U.C.R. 215) indicates pro-
ceedings against individuals.

3. Municipal corporations, under the 12 Vie., ch. 81, or the
subsequent acts, have never had so extended a protection con-
ferred on them, though their liability to damages was under
consideration in 14 & 15 Vic., ch. 109, sec. 35, and parties act-
ing under the illegal by-laws are exempted from liability ; and
in 13 & 14 Vie,, c‘ixap. 15, sec. 1, where there is a provision for
the action being brought within three calendar months, the
civil liability of such corporations, in cases where they were
indictable, was declared, but without the protection of notice or
right to plead not guilty per statute; there is only a limitation
of time as to the bringing the action.

4. The plaintiff could bring no action for any wrong done to
him under colour of an illegal by-law, till one month after the
by-law complained of is quashed. If the act 14 & 15 Vie.,
cK. 54, applies, then a month’s notice must be given before
the writ 1s sued out, and the writ must be sued out within six
calendar months after the act committed. Now if the act were
committed, for example, on the 1st of February, it 1s not too
much to suppose that the party injured conld not ag]p]y to quash
the by-law until Easter Term ; and, considering the time ne-
cessary to elapse after serving the rule, before it could be made
absolute, the argument would net take place till towards the
end of the term ; and the judgment of the court would not pro-
bably be given until the Tuesday week after the term, which
could not be earlier than the 23rd of June ; and, assuming the
plaintiff to have given his notice so as not to lose an hour, he
could not sue out his writ before the 23rd of July, or in fact till
very near the six months would have expired. So that cases
might oceur in which a party would have little more than a
week, within which he could sue ont his writ and bring his
guit. And if we further consider the provisions of 13 & 14 Vie.
ch. 15, then in many cases it would deprive a plaintiff of any
remedy, unless we hold that that latter act is repealed by the 14
& 15 Vic., ch. 54—a conclusion I am not at present ﬁrepared
to adopt.  And under the most favorable circumstances a party
obliged to get a by-law quashed, as a preliminary to his
commencing such an action, would be placed under more
disadvantageous circumstances than those who were suing
individuals entitled simply to the protection of the 14 & 15 Vic.
ch. 54; for it will not, I presume, be contended that the first
gection of that act repeals the provision of the 12th Vic. rela-
tive to the quashing of the by-law.

For these reasons, I am of opinion that this nonsuit should
be set aside.

Burxs, J.—With all due respect for the opinion of the Court
of Common Pleas, in the case of Read v. The city of Hamil-
ton,(a) that corporations are entitled to notice of action by
reason of the operation of the Interpretation Act overriding
the statute 14 & 15 Vic., chap. 54, so as to make the word

(a) Not yet reported. =See also roft v. The Town Council of Peterborough.
& C.P. 141 andin Barclay v, The Municipality of Darlington (not yet repotted)
the Court of Common Plees have affirmed their previcus decision on this point.

« person,” used in the latter, apply to corporations, I must
still entertain the opinion I expressed in the case of Brown v.
The Municipal Council of Sarnia. In addition to the reasons
there given by me, which led to the conclusion that the leg-
islature did not intend to confer a privilege of exactinga
notice, where it huad not been previously provided for by law,
the following have occurred to me. We find, after the pass-
ing of the Interpretation Act, that the legisiature has vsed the
same language as to corporations being ertitled to plead the
general issue and give the special matter in evidence, as had
been used previously, without any *provision for notice ot
action to be served. We find the legislature also making the
same provision after the passing of the 14 & 15 Vic., ch. 54,
for pleading the general issue and giving the speeial matter
in evidence. The statute 13 & 14 Vie., ch. 15, enacts that
certain Municipal Corporations shall be civilly responsible
for damages, provided the action be brought within three
months from the time the injury shall be sustained. In this
act no provision is contained for service of notice, or for
enabling the corporation to plead the general issue and give
the special matter in evidence. Now it is strange, if the
legislature intended the 14 & 15 Vic., ch. 54 to apply to cor-
porations, by force of the Interpretation Act, that i should
have been left upon so undefined a footing as, that if applied
to corporations under the 13 & 14 Vic., ch. 15, it must have
the effect of curtailing the action of the party aggrieved to
two months instead of three, and to the extent of saying that
the corporation shall be civilly responsible, provided the
action be brought within three months, it must repeal that
provision, and compel the party to serve a notice some time
within two mouths, in order that he may sue out a writ within
three months. I do not suppose it would be contended that
the eflect is that an action could be sustained, if commenced
after the expiration of three months. T do not think the leg-
islature supposed the statute 14 & 15 Vic., ch. 54, applied to
such a case. Again: in the same session the legislature
ineorporated the Bytown and Prescott Railway Company, (13
& 14 Vie., eh. 132); and in the 50th section of the acl enacted
that every action brought for anything done under that act
should be brought within six months after the fact com-
mitted, and that the defendant or defendants might plead
the general issue and give the special matter in evidence. If
the statute 14 & 15 Vic., ch. 54, be held to apply to corpora-
tions, it must follow that the second section repeals that pro-
vision in the other act, quoad the limitation of time for bring-
ing the action and privilege of pleading the general issue.
Now although the pleading of the general issne is again pro-
vided for in the 14 & 15 Vic,, ch. 54 ; and, by the 8th section,
the time for bringing an action is limited to six months after
the act committed, and so far may be said to be in accordance
with the 13 & 14 Vie., ch. 132; yet if the 14 & 15 Vic., ch.
54, is held to apply to corporations, I confess I do not see how
it can be argued that under the statute 13 & 14 Viec., ch. 15,
instead of the action being limited to three months, it must
be held to be extended to six months, by force of the 8th sec-~
tion of 14 & 15 Vie., ch. 54.

The statute respecting the formation of road companies,
assed since the slatute respecting netice of action—viz., 16
/ie., ch. 190—in the 53rd section, makes the same provision
respectir g the pleading of the general issue and giving the
special malter 1n evidence. I apprehend in the construction
of this act it could never be contended that the corporation
was entitled to notice of action, because a notice to be given
is not provided for ; and, being passed since the other act, it
shews that the legislature did not certainly imagine that by
force of the act respecting notices of action it was supposed
the pleading of the general issue was a privilege conferred,
unless expressly granted. The whole argument in applying
the 14 & 15 Vic., ch. 54, to corporations, must be based upon
the assumption that the construction of the Interpretation Act,
which was mude to apply to {uture acts as well as thoee pre-
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wviously passed, overrode the other, and so made it apply to
corporations up to that time. The answer to that, indepen-
dent of the reasons given by me on a former occasion, is that
we find the legislature making provision for limitation of
actions, and for pleading the general issue, in cases of corpo-
rations, in the same manner as had previously been the case,
without any reference to the act respecting notices of action.
I have no doubt other acts of incorporation might be cited with
similar provisions. On the former occasion, [ endeavored to
show, from the internal evidence of the act itself, that it did
not apply to corporations ; but now I have attempted to show
by external evidence, derived from other acts, that the legis-
lature did not contemplate that the 14 & 15 Vic., ch. 54, did
more than provide for consolidating the several laws upon the
subjeet, so far as respects individuals. How far [ may have
convinced others, I know not; but to my mind my argument
convinces me that the legislature only supposed it was deal-
ing with the cases of individuals. I think the nonsuit was
wrong, and should be set aside.

Rosivsox, C.J., concurred.
Rale absolute.

Maomatu v. Tag MoxicreaLity oF THe TowNsuir or Brock.
(Reported by C. Robinson, Esq., Barrister-at-Lasw.)
(Hilary Term, 19 Vic.)

Ploading—Duplicity— Notiocef action to corporations—14 § 15 Vic., cap, 54.
Tre: agsinst a municipality for breaking and entering plaintiff’s close. The
d?.“endanu jn their plea set out the pet?lfon of the honseholders for a road to
be opened ruaning across this lot, the survey and report thereon, the by-law

econfirmimg the road; that the piaintiff claimed damages for such road pass)

over his tand, and was awarded £2 10s., which he accepted In satisfaction
such dummges; and they alleged that the trespas npl d of were ne-
rily ited in ing and making said road in purswance of said

by-law.

Held, on demurrer, that the plea was not double, and that & showed a good
defence ;— Held, also, McLxaw, J., dissenting (eonfirming Browu v. Municipal
Couneil of Saruia, 1t U. C. R. 215) that the defendauts were not entitled to

notice of action.
[13 Q. B. R. 629.]

Trespass for breaking and entering plaintiff’s close, being
the east half of Lot 16, in the 9th concession of Brock, throw-
ing down fenoes, and destroying the grass and crops, &e.

Fifth Plea—that before the said times when, &e., to wit,
on, &c., John Hall Thompson, then being surveyor of high-
ways in and for the said township of Brock, duly appointed
by the defendants for that purpose, was required and requested,
by a requisition in writing, signed by a large number, to wit,
twelve persons, then being residents and householders of the
township of Brock, to examine and lay out a road from the
«7th concession to the 11th concession in the township of Brock,
in, over, and acrass the east half of lot 16, in the %h conces-
sion of the said towaship, being the said close in which, &ec. ;
that he, the said J. H. T., then being such surveyor as afore-
said, in pursuance of and in compliance with said requisition,
did afterwards, to wit, on, &e., as such surveyor, lay out a
new line of road in, through, over and across the said east
half of lat 16, in the said %h concession of the said township
of Broek, being the said close in which, &e. ; and that he, the
said J. H.T., did afterwards, and before the said times when,
&ec., he the said J. H. T\, then being such surveyor as afore-
said, to wit, on, &e., duly report the said line of way so laid
out to the defendants; and the defendants further say that
they did afterwards, and . before the said times when, &c., to
wit, on, &e., make a by-law confimming the said line of way
in these words and figures following, that is to say :—

«By-law No. 11: To confirm a line of road from the front
of the 7th concession to the 11th concession of the township
of Brock.—Be it enacted by the Municipality of the townshxF
of Brock, that the road laid out and surveyed by John Hall
‘Thorapson, ., road surveyor, from the front of the 7th con-
eession to the 11th concession of
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report bearing date the 27th of December, 1850, be, and the
same is hereby established as a public road or highway, on
the first line described in said report, and said road be three
rods wide.” -

That the plaintiff afterwards, to wit, on, &e., and before
the said several times wher, &c., appeared in his own proper
person before the defendants, and then made claim for com-
pensation for the damages sustained by him for the passing
of such by-law, and for the injury which he would sustain in
consequence of the opening of said road through’ the said
close, in which, &c.; and t%m defendants then awarded the
plaintiff the sum of £2 10s., in satisfaction and compensation
of his said damages, and the plaintiff then accepted the same
in such full satisfaction and compensation ; and the defen-
dants further say that they did afterwards, to wit, on, &e., and
before the said several times when, &c., amend the said
by-law by inserting therein these words ¢« And which reports
are hereto appended ;’’ that the said line of way so described
in the said report, and confirmed and established by the said
b{-la.w so amended and passed in and through the said close
of the plaintiff, in which, &e., and that the same did not run
through or over, or touch upon any dwelling-house, barn,
stable, or out-house, or any orchard, garden, yard, or pleasure
grounds; and thereupon, after the making of the said by-law,
and the amendment of the same, and a reasonable time before
the said several times when, &ec., due notice was given to
the plaintift that the said road or highway had been laid out
in and through the said close of the plaintiff, in which, &e. ;
that after the making of the said by-law so amended as afore-
said, and after giving of the said notice to the plaintiff, and
after a reasonable time after giving such notice had elapsed,
and after the said line of road had, by virtue of the said by-
law, been confirmed and established as a road or highway,
they, the defendants, did at the said several times when, &ec.,
under the anthority of the said by-law, and acting in the exe-
cution thereof, proceed to open and establish, and did then
open and establish the said road or highway by the said by-
law directed, through the said east half of lot 16, in the Sth
concession ¢f the township of Brock aforesaid, being the close
of the plaintiff, in which, &c., in the declaration mentioned,
as directed by the said by-law, and as the same had been
laid out and surveyed by the said J. H. T., in the said by-law
mentioned, and being the line of road so laid out as aforesaid ;
and in opening the said highway, and necessarily for the pur-
pose of carrying into effect the said by-law, did break and
enter the said close in which, &e.; and because the fences
of the plaintiff were then standing acrossthe said highway so
ordered to be opened, and the said road was thereby kept shut
and closed by the plaintif, and the defendants, as they law-
fully might for the cause aforesaid, did necessarily prostrate
and throw down the said fences, and remove them ?rom the
said highway; and the defendants did then necessarily for
the purpose of levelling, digging, heaping up, and remov-
ing abstructions from the said highway, with cattle and
horses, plough and upturn the soil of the said close, being in
and upon the said line of highway, and because grass and
corn of the plaintiff before then sown and placed in the said
close, in which, &c., in and upon the said line of road, was
still left standing and growing thereon by the plaintiff, there-
fore the defendants, in opening and levelling the said road,
did necessarily, with fest in walking, and with horses and
cattle, trample upon and cut up the said soil of the said close
in which, &c., being in and upon the line of the said highway,
and the grass and corn growing thereon, and did necessarily
upturn the grass and crops thereon growing and being, que
sunt eadem—Verification.

The last plea set up as a defence that no notice of action
was given to the defendants.

Demurrer to the fifth Plea—That it does not show that due
or proper notice was given of the passing of the by-law. therein

—

Brock, as appears by his 1 mentioned, or of the opening of the road therein also men-

16
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tioned 3 that it is double, for therein it is sought to st up a
payment in sutisfaction of the trespasses complained of, and
also a justitication under a by-law 3 that it is uncertain, for it
docs not show ordisclose whethier the road thercin mentioned
was established by a void or by a valid Ly-law; that said
plea does not show any hizhway o7 road duly established, for
the court cannot from’ said plen adjudge whether the road
therein montioned was, or is Jaid out in manner acconding to
law; that neither said pica, nor the by-law therein sct forth,
shiows or describes any defined line of road or highway, so
that the plaintifl cannot take any certain or mate ‘al issue
thercon 5 that said plea is in other respects insuflic.ont.

Demurrer to the last Plua, as showing no defenco,
Hullinan for the demurror,  McMichad contra.

Routxson, C.J., delivered the judgment of the court,

We do not think that we should hold the fifth plea to be
insufficient. Any objection as to the description of the read
in the by-law not being such as to show its situation with
certainty was waived by the argument, on account of the
amendinent by the subsequent by-law having made that
poiut plaiu. -

Then, as to the exception on the ground of duplicity in the
plea, we do not think it ties. It is one of those special pleas
11 which all the fuets stated arve elearly meant to lead to one
conclusion, and in which it would be unrcasonable to hold
that the various matters are stated with the desizn of setting
up several defences.  “The defendants hero set out the petition
ol the frecholders, the survey and report, the by-~law confirm-
i the road, the claim of the present plaintidd for dama%es in
consequence of so laying out the new road over his land, the
payment of the damages by the defendants, and the aceept-
ance of the money by the plaintiff in satisfaction of his
alleged dumage; and the defendants by this plea put it tothe
court, whether the phintiff; after all this, can legally suc for
& second satisfaction for the same alleged injury.

We think he cannot, but is bound by the satisfaction he has
received, and is precluded from raising any question whether
l)ropcr notice was xiven of the by-law before it was passed. If

e meant 10 dispute the legality of the defendants? acts in
establishing the new road, he should not have applied for and
received the compensation, which implies an acquicscence
on his part in what had been done.

We are of opinion that the defendants are entitled to judg-
ment on the fifth plea.

As 10 the last plea, it scts up as a defence that no notice of
aclivn was given to the defendams, which brings up the same
puint that was decided in this court in Browa v. The Muni-
cipal Council of Samia (11 U.C.R. 215); and in_acco
with that decision, we give judzment for the plaintifl on the
demurrer 1o that plea, uot considering that it was necessary
tv give notice of action 1o the corporation under 14 & 15 Vic.,
cup 51, sec. 8.

The Court of Common Pleas has taken, as we are aware,
adifferent view of a guestion on which it is evident that there
is room for a ditference of opinion; and it is probable there~
fure that the doubt will be removed by legislation, or it may
be removed upon appeal from our decisio.

McLrax, J.—1 have already given judzment in the case
referred 10 in the Commen Pleas, concurring in the decision
of that court thal corporations are catitled to natice of action.
I «till adhere to this opinion, and 1must therefore be considered

as dissentinyg from the judyment just delivered, so far
zards the last plea. Jcamentl ’ e

Buaxs, J., concurred in opinion with the Chief Justice.

Judgment for defendants on demurrer 1o the fifth plea.
Judgment fur plaintul’ on demurrer 1o the Jast plea,

OnenLLy v. VANEVERY ET aL. (Ejcctment.)
do, v, VANNUCK ET AL
(I'wo suits moved on sume grounds.)
1 warcipe and writ withowt Lave of Court—Change of attorney—
Al:;;';‘;a‘:":‘:{“; nzf ;z:chcim Ausys~Security for costs, plaintiff being an infunt,
{1u Cliambers.)

‘I'he nature_of the application and the grounds are fully set
out in the judgment,

Rictiarvs, J.—Summons ebtained 135th of March to show
cause neat diay why thé writ ins this canse or the service thercof
upont the several defendants should not be set aside for imegu-
lusity on the grounds that the sume was sued out by John R
Jouds, as plaintiil’s attorney, upon a preeipe filed byhim in his
own same; and ufter the Wit was so issued, the praecipe was
altered by the present atiemey for the plaintift by inserting his
mune as atomey for plaintitt,— xnd also, that the name ol the
said attomey endorsed upon the writ and copias was altered
after tho writ was issued. That plaintilf’ is ia wsit and capias
improperly deseribed as of the city of Toronto; that the Jands
mentiened in the writ are not shown with sutficient cetainty
10 be within any county :—or why all proceedings should uot be
stayed il the plaintift’ give sceunty for costs on the ground
that hie is an infant under theage of twenty-one years =-—or why
proceedings should not be set_aside on the ground that the
plaintif, being an infant, has improperly sued by wiomey in-
stead of his neat friend,

1t is admitted that the plaintiff is an_infant unier the age of
twenty-onte years, and that the writs of summoas in ejectment
were issued by Mr. Jones, an atomney of this Court, at the
request of the plaintifi’s step-futher, one Monteomery, (wha
acts as his agent) on the 2ith day of Februrry, 1854

1t is stated on behalf of the plaimtiff that Mr., James Boulton
had been retained by the plaintifi’ himsel” to prosecute theso
suits, and that the wnts were issued without proper autherity
by Mr. Jones, but at the same time what was done by him
was done in grood faith W expedite the proceedings of the plain-
tifl’ so0 that the cases should not be thrown over to the next
assizes, and that Mr. Jones only issued the wiits owing to Mr.
Boultow’s absence; that the next day after issuing the wnits
Mr. Boulton, Mr. Jones and Mr. Montgomery, acling as the

laiutifl ’s agent, niet, and they all mutually agreed that Mr,
r!oullon’: name should be substituted for Mr. Jones, as well on
the writs and capias as in the pracipe.  They all went to the
Crown Office, and tho name ot Mr. Jones was struck out and
Mr. Boulton’s inserted in the praecipe in each suit, alt
consenting, and Mr. Pearson, the Cletk in the Crown
permitting the same to be done; the name of Mr. Boulton was
also substituted for Mr. Jones in the writs and copies as well
as the notices ctulorsed therean,

The Stat. 14 & 15 Vic., chap. 114, sce. 1, enacts «that all
actions of vjectment shall be commenced by writ of summons
in the same manner as ofker actions, * * ° and such writ
* ¢ ghall bear teste of the day on which it is issued.”

The Stat. 12 Vic,, chap. 63, which provides for the issving
of writs of summons by :]"cc. 417, enacts that every writ issued
Ly the authority of that Act shoukl «bear date on the da{ on
which the sune shiall be issued, © * ° ° and shall be
entdorsed with the rame and ylacc of busincss of the atlomey
actually suing out the same.?

I am of opinion that the copics and service of the writs in
trese cases should be set aside for irregulanty,

It i= 1aid down in Chitty’s Archibald’s Practice, 7th edition,
p- 1112, «That pasties in gencral cannot take ypon themaclves
1 amend their own procewdings without Jeave of the Coutt ora
Judiwe.”?  The alteration of lmus:ape in both these cases,
havines been made without the the Coutt or a Judge, 1
comi:i::t wholly irregular, and that such alteration is void, and
that the matter sheukd be viewed in preciacly the same light
as if Mr. Jones’ name had not been crased. He thercfore must
be considered as the attumey issing the writ,
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It is urged that a writ may be altered before it is served, but
in that event it must be resealed, otherwise the attorney would
be considered guilty of gross misconduct, and the proceedings
set aside.—Jeggins v. Dawson, 2 Dowl., 745. If resealed,
Coleridge J. says, it must be coiigidered as issued in fact when
it was resealed. Then if it was, it has awrong date upon it. It
is irregular as being in contravention of the Act of Parliament.
(I do not think, under the peculiar circumstances of that case,
that Braithwaite v. Lord Moreford, 2 C. & M., 409, can be
considered as any authority against the above dictum of Col-
eridge J.)

The same reasoning holds good in this case, as the writ has
the date of the original issue, and if it be considered as re-issued
on the next day then it has a wrong date upon it.

Again—it was not, when served, endorsed with the name of
the attorney issuing i1t (if it be considered as properly issued by
Mr. Jones) for his name had been erased and Mr. Boulton’s
inserted instead of it. If it is contended that Mr. Jones had no
authority to issue the wnts at all, then I cannot see hdow they
can be considered as regular, for the writs served are the very
ones issued by Mr. Jones, and have never been altered in their
date or otherwise, the only alteration being in the endorsemeénts
and precipe.

(As to alterations made and allowed in wrils, see cases col-
lected in note to Wood v. Hurne,4 Dowl. & Lowndes 139; see
also 1 Exch. Rep. 706, and 1 Practice Rep. 156, Philips v.
Leuns.)

The more correct way of viewing the matter is to consider
the writs as properly issued by Mr. Jones, and that what took
place was a change of the attorney by consent of the attornies
and the plaintiff himself. Can this be done without leave of
the Court or a Judge’s order? 1 think not.

See Manyham’s Law of Attorneys, 110; Pulling’s Law of
Attorneys, 120; McNamara on Irregularities, 173, 174 ; Reg.
Mich. 1654, and 10 Q.B.; Broom’s Practice, 149; 4 M. & W.
197; 1 Taunton, 342; 4 Dowl., 677; 5 Dowl., 92; 6 Dewl.,
490, 667; 3 Dowl., 538; 2 W. Blackstone, 1223; 1 do: 8.

As to setting aside the process because the infant can only
sue by Prochein Amiy or guardian, and tannot appoint an
sttorney, it seems that by the practice in England under the
new rules the writ may be sued out as in ordinary cases, and
the Prochein Amy appointed before declaration. The rule
appointing the Prochein Amy is served with the copy of the
declaration, and until the rule is served the defendant is not
bound toplead: Chitty’s Archibald, 7th edition, 889, 90 & 91 ;
Broom’s Practicey 288; vol. 1. ' i

By the Statute of Jeofails 21, Jac. 1, when an infant appears
and declarés by attorney, it is cured after verdict, or after judg-
ment by default; by 4 & 5 Anne, but it may be pleaded in
abatement, 2 Letton’s Prac. 67. ;

In all real or personal actions if an infant appear by attorney
it is error § if he be plaintiff the bill or writ may be abatel by
plea. 2 Saunders, 212; Archibald on Pleading and Evidence,
273, and see form of plea; 1 Wentworth, 58, 62.

As, however, under the Prov. Stat. 14 & 15 Vic., chap. 114,
no plea is filed or delivered by defendant in actions of eject-
ment, but the case is considered at once at issue as soon as an
4ppearance is_entered, the defendant cannot plead the infancy
of the plaintiff in abatement. I think, however, he may after
appearance apply immediately for a stay of proceedings until
security for costs be given, or his guardian undertake for the
payment of them, as was formerly the case in actions of eject-
ment brought by John Doe on the demise of an infant.—7th
edition Chitty’s Archibald, 1013-14. .

It does not appear to me that the defendants are in a position
to plead the in?ancy in abatement in an ordinary action until
they have appeared, and consequently they are not yet in a
position to take the step referred to above of stay of proceedings.

I express no opinion on the question of the correctness of the
Practice in England of allowing the writ to be sued out before

the appointment of the Prochein Amy. Under the old practice
of considering the declaration the commencement of the action
the appointment of the Prochein Amy at any time before decla-
ration seemed consistent and reconcileable with principle, but
now when issuing the writ is considered the commiencement
of the action, and not merely to bring the party into Court, one
ddes not 8o clearly see how the practice of suing out a writ in
the ordinary way and declaring by Prochein Amy can be con-
sidered regular.

As most if not all the late works on Practice in England lay
1t down that the writ can be suéd dut before the petition to ap-
point the Prochein Amy is presented, I would not venture to
set aside the writ even if L entertained 4 much stronger opinion.
than I now do as to the inconsistency of that practice.

I think the order should be to set aside the éopy and service
of the writs, but without costs, as defendants have asked by
their summons for more than they seem entitled to—plaintiff to
be at liberty to move the Cowurt against this order if he shall be
so advised.

Coorer v. Topp.
Casts—1In actions of trespass where less Yhan 40s. damages 1 od when allowed
under 16 Vic., ch. 115, sec; 26— Notice not 1o trespass— t sufficient.

{In Chambers,]

This was an action of trespass in which only one shilling:

damages was recovered. The plaintifi’s counsel, after tha

trial, applied for a certificate for costs on the grounds, 1st,

that the action was brought to tty & right; 2nd, that evidence

was given of a' notice having been given to defendant not i

trespass previous to the act of trespass for which the action
was brought:

. The learned Judge did not grdnt certificats at the
1t was afterwards moved for in Chambers.

Drareg, C.J. C. P.—The plaintiff relied exclusively on evi-
dence of nine years possession, and his complaint as proved
was, that defendant‘ﬁ)aod place(i the line<fence between them
on a hne of pickets recently planted by a surveyor which on
}Ifms came from two to four feet on the plaintiff’s possession,

laintiff’s only witness admitted the real dispute to be that
plaintiff claiiied to have a frontage of 20 chains to his lot, which
would carry him more than three rods within defendant’s field:
This witness also proved that the plaintiff had notified defen-
dant not to meddle with the fence. The plaintiff offered no
proof of title whatever, although his witriess shows what the
real dispute was,; and which it may be supposed defendant
would have contested, if plaintift had entered into the question
of actual right boundary between them, which it certainly was
open to him to have done. 1 cannot certify the action was
really brought to try a right, for the plaintiff might have tried
the right, and did not, and [ am disinclined to certify the tres-
pass was wilful and malicious, looking at the whole evidence:

The Statute contains a proviso that plaintiff is not t§ be de=
prived of costs, when notice not to trespass has heen Previously
served, and there was proof of a notice not to meddls with the
fence, so that without a certificate the plaintift is possibly enti-
tled to costs. If I felt satisfied that moving the fence after &
verbal notice not to meddle with it, made it wilful or malicious,
of course I should feel bound to certify. But it struck me af
the trial that the action; rested as it was by plaintiff on evidence
of mere possession, was vexatious, leaving a question of right
quite as open and undetermined as eyer, when plaintiff might
have tried it. On the other hand, the defendant, instead of
taking possession of what the plaintiff had the occupation of
was taking the law into his own hands, and after notice he
might have brought ejectment. And he did not prove that the
line on which he planted the fence was the true division line,
only that a surveyor ran it as the true division line, so he left
plaintiff’s case, which was prima facie evidence of seizin un-
answered.

I suppose at last I shall have to certify.

time, and
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€.B., £ngland] Britisu Lire Assurance Company (appel-
lants) v. Warp (respondent.) Apn'}’ 25,
An agent for ap 4

700
/i

Company has no anthority to wuive i

JSorfeiture of a policy,

A. insured his wife’s life ; the premiams were to be paid weekly, and the policy
forfeited if the premiums should be in arrear for more than four weeks. The
premiums were not paid for eleven weeks. The agent of the comparry then
reeived paymemnt of the arrears

Held, that in an action on the policy, the company were not liable, and that the

agent had no implied authority to waive the forfeiture by accepting payment
of the arrears,
This was an appeal from the decision of a County Court.
The case stated that the plaintiff in the County Court insured
* the life of his wife in the office of the defendants on the Ist
February, 1853, the premiums being payable weekly ; that
on a card given to the assured there was a notice that “mem-
bers must pay the premiums regularly, and all members who
allow the payments to be in arrear more than four weeks will
forfeit their policies.”> On the 27th October, 1853, there were
eleven weekly payments in arrear. On the 2nd November,
one Gerard, the agent of the defendants, received payment
of the arrears. On the 11th November the insured died. The
defendants refused to pay the ammount of the policy, on the
round that their agent had no authority to waive the for-
eiture of the policy by the nonpayment of the premiums.
The case found that the person who received the arrears of
premiums was the sole local agent of the defendants, but that

the defendants gave him no express authority to waive the |

forfeiture. The judge decided in favor of the plaintift.

Tapping for the appellants.—The question is, whether the
a}ient of the defendants had any authority to waive the breach.
The case states that he had no express authority, and no au-
thority can be implied from the facts stated in the case. The
plaintiff must rely upon the general power of an agent to
waive the nonpayment of the premiums. But his position as
agent gives him no such authority : (Acey v. Fernie, 7M. &
W.151.) In Wing v. Harvey, 23 L.J. 511, the circumstances
were different: in that case, premiums had been received
after breach for fifteen years, with the knowledge of the
directors. Supgose the premiums had been payable yearly,
and premiums had been in arrear for eleven years, could it
be said that the agent had authority to waive the breach ?

Keating, Q.C., for the respondent.—If there was any evi-
dence for the jury of authority to the agent, that is sufficient
for the judge, being judge of facts, to decide as he has done.
{Jervis, C.J.—From what do Xou say the judge inferred an
authority 7] I presume the {u ge found an authority from the
fact of Gerard being the on {local agent, and from a pre-
sumption that he must have had some secret instruction giv-
ing him authority.

JEeRvis, C.J.—The judgment in this case must be reversed.
1 understand the case to set out everything from which the
judge could find authority to the agent to waive the forfeiture.
I do not see that any authority can be inferred from the facts
stated ; and my brother Williams suggests that the case pro-
ceeded on a mistake, and that the question is, not whether
the agent had authority to waive a forfeiture, but whether he
had authority to make a new contract? It is clear he had
not. It is not like a waiver by a landlord of a forfeiture by
his tenant for nonpayment of rent.

Judgment for a nonsuit.
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THE ADMINISTRATION OF JUSTICE—THE OFFICE
OF COUNTY JUDGE.

r—

We subjoin an article from the Law Times, uni-
versally admitted to be one of the first legal Journals
in Great Britain. The reference is to an Editorial,
“The Administration of Justice in the Local
Courts,” which appeared in this Journal in Febru-~
ary last, and the views we therein expressed, it
is gratifying to find, are endorsed by so high an
authority. We simply presented the array of facts
bearing on the office and position of our County
Judges, but they were amply sufficient to commend
our suggestions to the favorable consideration of
thawe who might be willing and able to do justice
in the premises. What has been done? There is
a measure now before the House improving some-
what the remuneration of the County Judges—
doubtless it will become law ; bat it aims more at
accomplishing the minor object—Justice to indi-
vidual Judges; than the higher end—impreving
the important office of Local Judge, so as to make
it an object of laudable ambition to men distin-
guished for acquirements and talents which have
secured to them eminence at the Bar.

Even with the proposed increase the salary will
not be a remuneration at all proportioned to the




1856.]

LAW JOURNAL.,

113

]

trust and labour of the office, and as compared to
the present rate of professional emoluments, it offers
no inducements to the successful practitioner to
withdraw from the Bar.

The most important defect we pointed out, the
new Bill does not touch, and the County judges
are yet without a guaranteed tenure during fitness
and good behaviour—they are not freed from mere
dependancy at pleasure—they are not placed be-
yond the reach of personal or party influences.

And yet this palpable truth remains: “Judges,
while they behave themselves, while they act with
justice, integrity and honour, should be independent
of any power on earth. The essential interests, the
permanent welfare of society requires this indepen-
dence ; not on account of the Judge, that is a small
consideration,—but on account of those between
whom he is to decide.” That is the ground on
which we urged the restoration of the tenure, dum
bene, &c. ; and it is the only true ground on which
to place it: but such matters are not readily taken

hold of.

The speculative undertaking, the requirements
of capital, some business-like necessity has ever
met facile, if not prompt, legislative attention ; but
matters pertaining to the administration of Justice,
less tangible, less perceptible, less exciting to the
feelings and imagination, may be delayed till cir-
cumstances force on their consideration ; yet sooner
or later they will receive attention, for they lie at
the foundation of men’s rights: and as the admin-
istration of Justice in a country is defective or com-
plete, so is the value of all property diminished or
enhanced. Those interested in the able and fegs-
less administration of Justice may rest assured {hat
truth and right once propounded, though they may
lie dormant for a season, will eventually produce
appropriate fruit. ~* Good Judges are vastly more
important to the welfare of a community, than
good statesmen or good legislators.”

It is suggested to us that the matter which ap-
peared in this Journal should have been laid before
the public in the more convenient form of a pam-
phlet. This did not occur to us as necessary, or
we would have had some copies struck off, for it
is most desirable that questions of such importance

to the public and the profession should be properly
understood and deliberately considered. .

We forbear further comment at present. The
subject will be resumed hereafter.

The same question as to the necessity for increasing the
salaries of the County Court Judges in some proportion to the
increased skill and labor demanded of them, which is now
under consideration at home, has been mooted in Upper Canada,
and the same arguments are applicable to both. We have
before us the Law Journal of that province, in which the case
on their behalf is very powerfully stated. In (Canada the Divi-
sion Courts, which at first were designed to be merely courts
for the recovery of small debts, have, like our own County
Courts, been receiving increased jurisdictions, until they have
become, what ours will Erobably be in a few years, the courts
in which the entire legal business of the provinces is conducted.
Thus, in addition to a jurisdiction over debts, the County Court
Judge presides at the Quarter Sessions, and in the Insolvent
Court. He hears and decides applications in causes in the
Superior Courts for time to plead, reply or rejoin—for particu-
lars of demand and set-off—for summonses and orders to com-
pute; he adjudicates on the legality of any act done by justices,
of whom he is, in fact, the legal adviser. This curious power
is thus described :—

The provision requires that, upon an affidavit of the facts
the County Judge, &ec., shall issue a rule calling before him
the magistrate and the party to be "affected by such Act, and
upon examining into the matter determine what should be
done, awarding costs as may seem meet: and the magistrate
is protected in doing anything required of him by the Count
Judge’s order. ¢ This simple means, not attended with muc
expense, conduces (in the language of the Act) to the advance-
ment of justice—renders more effective and certain the per-
formance of the duties of justices, and gives them protection.”

The County Court Judge of Canada also admits to bail in
criminal charges; he inquires into the cases of lunatic prison-
ers, and certifies for their removal to an asylum ; he superiu-
tends the formation of the jury lists; he is the arbitrator to
determine compensation under Railway Acts, and is empowered
to put the company by his warrant into possession of lands
taken for the railway; he hears and determines complaints
respecting the mode of conducting the elections of school trus-
tees; he determines the validity of municipal elections, and
performs the duties of our revising barrister with respect to
voters ; he hears appeals from taxes; and last, not least, he has
an equity jurisdiction to the extent of £200.

Such being the duties, what is the pay? Still the old £500

r annum, given when the duties were not a tithe of what

ey now are.

The consequence is, that no man of any present standing or
foture prospects at the barwill accept the office, and the result
of this may be readily imagined. :

Our colonial contem thus comments upon the cases we
have stated :— porry pon

It will be bome in mind that County Judges sit alone;
and in a great variety of cases determine, not only the law but
the facts of the case, without a jury, In most cases without pro-
fessional assistance; that cases involving the most intricate
and difficult points daily come before them for adjudication
and in many instances without appeal; that, in fact, almost
every question which may arise before the Superior Courts
may arise also in the local Courts, and 4Pquire to be there de-
termined.”

“The life of the laws,” says Lord Bacon, ¢ lies in the due
execution and administration of them !

. With the present important and varied objects of ordinary
jurisdiction committed to County Judges-—witjhthe jurisdiction
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in respect to cases in the Superior Courts—with the multiform
and Ighly responsible colluteral duties made incident to their
ollice; and in view of these duties being increased, it is of
infinite concern to the public at large, that uprixlit, able and
learned men, should be caurted to aceept the oflice, and that
nune other should be appointed.

¢ County Judwes (in the words of 2 personaze who has fa-
vored us with a communication on the subject) should be men
of character and standing—lawyers of experience; industri-
ous, hard-working, decp-thinking plodding mens wen wie
have steadiness, independence, and force of charcter—wha
are under the guidance of good fecling, influenced by proper
impulses, and who have an interest i the common wealy pre-
paved to stand up against impraper local influences, personi!
and pady prejudices—Ilooking and pointing others 10 2 stand-
and, and that the right, as the rale for the actions and judgments
of ail men.?

If men meeting such requirements are not readily to be
found, let them bediligently souzhit for as occasion may require.
The Upper Canada Bar, not inferior to that of’ any otlier in the
Queen’s dominions, comptises such in #ts ranks,” Ofier these
men inducements to witludsaw f2oin a fickl where lubour and
tulents are more appreciated and better rewanded than in the
public service; aud let aptitude for tie office be the governing
principle in every judicial appointment, and tize rigin matenial
may be had.  And what are the inducements that shoukl be
oflered for relinquishing a luerative profession, a calling not
Tesz honourable than that of Connty Judge?  First, a remune-
ation in proportion 10 the trust and fabour of the otlice, and at
least on the same scale of remuneration which talent com-
mands in the counting-house and the bank.  Give the judwes
sufficient «to support them in that station of life in which it is
rizht on every ground they shonld move and act,”? with some-
thinz over to save ayainst the day when infirmities Jeave them
unable towotk, or provide a retired allowance on such a con-
tingency.

What would the charge amount to? A mere nothing; for
suitors in the Jocal courts contribute 1g, nay, ulmest pay the
whole charze of the cstablishment, and the fund is increasing
but if it did cost the provinee a few thousand dollars in provid-
iny for the administration of justice—what then? that should
cver have the first cluim on the public revenue 3 and the bene-
fits of local administration are most sensibly feli.  The labours
of the County Judge are but partially known 3 they are not cou-
fined to the time spent in couts, nor 1o the labours of the read
(the latter most trying on any constitution)s they compel him
to forezo many advantuages, to refinquish mauy comfurts of
social life.

Such fucts as these need not be fudhier dwelt wpons they
speak for themselves.  They will produce no ~mall astonish-
ment in Enedand 5 and we trmst that they will not be submittend
in vain to the Canadian Legisktuze, in whicl, we beliove, is
now vested the sole power of appoiitting the silaries of pablic
servamts, It lhc?' want gmood inen for dudess, ey must pay
the price at which alone goml men can be got, Doalaless i
work may be lone 2t the present pay, for there are numbers of
the Profession who are glad 10 wet What they ean, and whoe
probably do but take a rixhit estimate of theirown vaine whon
they accept the salary; but are sot such services czariy bought
afierall? Good Judyes are vastly more impoitaant i the wel-
fare of a community than good sttesimen, or good fegisiuiors.

THE NEW COMMON LAW PROCEDURE ACT FOR
UPPER CANADAL

In these stiming times of Law Reform we require

to forget much of the past in becoming acquainted

with the present. The new Statute (we may so

speak of the Bill) will be the foundation for this

knowledge of the practical part of the law, and a
thorough acquaintance with the alterations and
improvements it makes will be absolutely indis-
pensiable to the practitioner und student.

Fvery Lawyer can appreciate the value of prac-
tieal amd explanatory notes on a Statute, and par-
ticularly one embracing the whole field of civil
procedure which the Common Law Procedure Act
does. It isalways an immense saving of labour to
the busy practitioner to be able to sce in a glance
what clauses are original, what copied—the sourees
from which they are derived, and to have collected
in appropriute places the decisions upon their con-
straction.  “The notes upon a single clause may at
any moment prove an egaivalent in saving of labor,
fur the price of such a woik, at least to those prac-
titioners whosire not above recciving the lisht which
jndicial coustriiction throws upon the Law; and
cither in 1he Office or on the Circuit a portable
edition of o important a Statute is a desideratim.

We are much pleased to see that Mr. R. B. Har-
rison has undertaken the labour of publishing an
cdition of the above Act, ¢ with notes explanatory
“and practical, showing the origin and history of
“each section. The changes effected by the Act
¢ in the old Law, the decisions of the Courts in
“ England on similar enactments, &c.”—just what
the profession require; ull this, nothing less, is
neeessary to give value and completeness to the
work : but the aunthor has « world of labour before
him, and we sincerely trust he may reap corres-
ponding advantages.

Mr. Harrison is already known as the author of
a very excelient digest of the Upper Canada Re-
ports, and judging from the manner in which that
work was executed, we have every assurance that
the one now in press will be all that the practi-
tioner conld reasonabiy expect: an edition of this
impoitant Statute is 2 necessity to the profession,
and we do not know that the task of execauting it
could have fallen into better liands. The price is
extremely low.

We shall take occasion again to refer to the pro-
posed work.

LIFE ASSURANCE.

—

We dircct attention to an important case “The
British Life Assurance Co. (appellants) v. Waxd,
(respondert)” published in full on another page :

it may serve to put policy holders on their guard,
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for we happen to know scveral instances in
which local agents have received payments of pre-
miums after the periods limited had expired. This
may go on smoothly ¢nough, unless the life drops;
but the practice is a dangerous onc—and the whole
provision for a family may be swept off by a single
act of neglect.

Speaking on this subject gencerally, it oceurs
to us that possibly there might be some difli-
culty in cases of English and Foreign Insurance
Companies having only agencies in Upper Can-
ada. The holder of a Policy, we will suppose,
omits payment until the Jast day, and then on
calling at the agency finds that the agent has
dicd suddenly, and he cannot pay the preminm:
the terms of the policy do not provide against any
such contingency, as far as we are aware; what
security then has the holder but in the honour of
the Company? Our Home Oflices, such as the
Cuanada, are not open 1o this abjeztion, but possibly
Forcign Offices might be willing to insert in their
policies a condition for better scemity of holders,
We would recommend them to ascertain how their
rights stand, what their position would be as res-
pects claims on a Company in case they, the
holders, were unable to find some authorized
agent to make payment to when a premium be-
came due.

BAILIFFS—ONE OF THE USES OF THIS JOURNAL.

We have received many letters from D.C. officers
thanking us for information which our pages dis-
close : they are too long and too numcrous even to
extract from, but we give in another place the letter
of Mr. Jones, one of the Bailiffs in Northumberknd
and Durham—a good sampic of the rest. We
know the writer only Ly his communication, and
judging from the spirit of his letier, have no doubt
that the Court of which he is un officer is well
served.

We have always been really anxious to aid
officers, and without exactly aspiring “to the better
cnlightcnment of the public men of our Canada,”
as Mr. Jones says, it is pleasant to know that our
exertions in an humble way have not been in
vain,

POLITICAL STATUS—PROFESSIONAL CLAIMS,

The following (in the Lew Témes of the 26th April
last) is cut from an article in reference to the dis-
content oceasioned by the recent promotion of Mr.
Caims, of the English Chancery Bar:—

éNotoriously, at buth Bars, political services have always
purchased honours that were denied to professional merit,
Lord Palmerston’s Ministry has done no more than its prede-
cessors had doye before ity and the remedy shiould be sought
in a chauge of the system, not in abuse of the particular in-
stance in which its fault is shown more »litringly than usual.
11" politicat services are 10 be rccogniz«-:f at all as justifying
fegal promotion, the present exercise of the power may bo
well excused. Dot it 1s aaerioss question whether that power
~hould e retained—if the time hius nat come when proles-
sional merit alones shoul! regulate the distribution of profes-
siond honours.  We thisk that it has—that the abandonment
of it wonld opurate equally for the benelit of the political and
of the legnd world,  Parlinment wonld be relieved from the
throng of Lawyers who now o there beeause it is the easiest
pattle to professional sdvitcement, and who 100 olten carn
their hononrs at the eapense of the public welfare; aud the
Bar wouldd luve the benefit of 13 best members devoting
themsehes wholly 1o their profussions, and the best abilitics
promoted 10 the right places, instead of favouritisin in the
distribution ol rewards, and places filled by the wrong men.
And how might this change be accomplished? Very casily.
By enucting that no member of Parliament shall be eligible
for any judicial oflice, nor for two years after he shall have
9%(?;.‘(’1, 1o be a member.  The other evil would then cure
itsells

DIVISION COURT DIRECTORY.

B

The County Judges from whom we have not yet
received the lists of the limits of the Divisions of
their Countics and the names of the Officers, would
confer a very great favour on us by forwarding the
necessary information as soon as they conveniently
can: we are most anxious to obtain these lists, as
the completion of the Dircctory will necessarily be
delayed until we have from all the Counties reliable
retumns completed.  'We repeat, a very great favour
will be conferred on us by early attention to this.

MERCANTILE LAW REFORM IN ENGLAND.

The Bills for assimilating the Mereantile Law of
England and Scotland have passed through com-
mittce of the Lords. The first Bill alters the Eng-
lish law and assimilates it to the Scotch law, in
some particulars in which the Scotch law was
dcemed to be preferable.  The second, vice versa,
alters the Scoteh law upon points in which the
English Iaw was preferred.  In answer to the ob-
jeetions which had been made to the repeal of the
provision in the Statute of Frauds, that rcquires
contracts to be in writing, Lord Campbell explained
that the law at present made several exceptions to
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the rule, as where eamest had been given, where
there had been part payment or part aceeptance, or
where any portion oll the goods had been delivered.
He added, traly, “that these exceptions made the
clause mischievous instead of beneficial,-and gave
opportunitics for using it for fraudulent purposes.
Ie was quite ashamed of the subtleties which had
been resorted to before him and his learned bro-
thers in consequence of this discreditable state of
the law.” The Lord Chancellor said that the
clause, “instead of preventing frauds, was often
made the means of committing frauds.”

‘The repeal of this famous elause was then agreed
to without a division.—Law Times.

COUNTY COURTS, U.C.

{fn the County Caurt of the Comnty of Simeor=J, R, Gowax, Judge.)
T. R. Fercusos . J. STEWART.
{Beportat by A Bernard, Esquire

Ocerdue proyiscary note, tronsfer of=Sulsequent pryment 10 pagec Ly maker
reithout notics of mmg/fr—-”dd on dentatrrer 10 Vet Sedlinzg up nis difence—No
ausieer 10 the phiingifl 's actiwn as transferree of uote,

‘Leansferree of an averdne aote tabes sulyeet 10 ther onsting equttes affecting
the pote itadf s It i right 1o site 1< not sulyeet to be definted by any sder
act of the person whe had the fiest right to sue; and no sotice of tunsier 1
Becesary to pertect title of Wnwetesree.

Axsumpeit on PPromiesory Note.

Dectaratiox,—First Count.—Tlat the defendant on the
16th of May, A.D. 1833, made his promissory note m writme,
and thereby promised to pay to A.L., or bearer, the sum of £25,
three months after the date thereol for valiee received, which
petiod hiad clapsed before the commencement of this suit, and
the said A, L. then delivered, transferred and assigned the said
note to the plaintitf's and he then heeame, and was, and is the
Jawful bearer thereof: and the defendant in consideration of
the premises. then prowmised ta pay the smount of the =aid note
10 the plaintiif according to the tentor and effet thercof, &e.

Fifth Plea, to First Count.—The defendnnt savs that after
the said note beeane and was due and payable, and before 1he
commencement of this suit on 1o Wit the first of Febroany, ALD.
1855, he, the said defendant there paid a lazge sum of money,
1o wit, the sum of £30 1o the sad Al L., and the said A, L,
then accepted and received the same from the defendant in
full s:nisf}lcxion and discharge of all the principal and interest
then due on the said promissory niote. and of all canses aud
rishis of netion then aceried 1o the said AL, in respeet thereafs
and the defendant funher saith that a1 the time of the said pay-
ment of the said note by him this defendant as Tast aforesaid,
he, this defendant, had pot then nar ag any time theretofore had
had notice that the ~rid note was tfien or at any time Lefore
tien had been delivered, tmnsierred and assizned by the said
AL, 1o auy third pantye or was then or ever therciotore find
been in the possession of amy third pariy; awd this defendart
fonther saith that at the said time when the saud note was first
assigned, mmnsferred and deliveted to the smd plunti, and
whet the said plaintitl first hecane and was the hoider thereof
the said note was then overdie and payable, whereof the said
plaintifi’ had notice: and this, Ke.

Demurrer to Fifth Plea—Causcs—~TFor that the said fifth
plea is no answer 1o the said first coum. inasnch as 1t does
not s1ate or set forth that the sum of £330 was paid in manaer
and form as in that plea is allezed, before the assignment of
the said rmmissory note o the said plaintifl, whereas the suid
plea oughit to have alleged that the said sum of L£30 was paid
as aforesaid before the said assiznnient 3 also, for that the said

Gifth plea tenders an immaterial issugj also, for that the said
fifth plea trverses that which has not been before adleged, ot
\\-hicL is not necessarily implied 5 also, for that the said fifth
plea oflers to put in jssue and to deny o matter not adlioned by
the plaintifl, namely, “1hat a1 the time of the suid payment of
s¢the said note by him, this defendant as last aforesaid, he this
s¢ defendant, hiad 1ot then, nor at any time theretofore had had
¢ potice that the said note was then, or at any time before then,
& Tiad been delivered, transferred or assizned by the said AL L.
“to any third puty, or was then or ever theretofore had been
4 i the possesston of any thind party??; also, for that the fact
of the said defendant not having had sueh notice as is in the
caid fifth plea mentioned, is no answer to the said first count,
aned for that =aid il plea is in other respects, &e.

The defendant joined in demurrer.

The demurrer was aveued by Mp. Strathy for the plaintifl’s
ALy, Cosens for the defendant: and in March Term (1856) the
following judgment was given by the Court :—

His Hovovrn.~—The plea demurred to appears to have been
framed on the presumption, that in case of the transfer (bona
fidey of an orer due promissory note the maker may, at any
time, if ignorant of the transfer, pnj‘ the original creditor,
(the payee), and is thereby discharged.

In support of the plea it is argued, that the taking the note
after matnrity, and omitting to give notice of the transfer is
gress negligence on the ]mrl of the transferce, and renders
the promissory note in his hands hable not only 1o antecedent
cquities, but also 1o those that might arise on after dealings
. etween the original parties.  That'a party thus taking a pro-
missory note stands then as the payee stood, and as he may at
any time thereafter stand as respects the maker, and that a
pavment, after traasfer without notice, to payee, bisids even
a bona_fide holder. This seems contrary to all settled notions,
and is not, in my judgment, law.

Where a debt, not secured by bill or note, (a pure chose in
action—za naked riglt to sne for money due) is assigned, the
title of the assignee is certainly not complete until he has
given notice to the debtor of the assiznment, but negatiadle
sccurities are exceptions to the rule—obviousty so for conve-
nieace and security in commercial transactions 3 and delivery
in the cise of 2 note payable to bearer, passes all the interest
aud rights of the payee therein, aud no notice is necessary to
perfeet the title of the trmnsferee, and he can at once main-~
tain an action upon it in his own name,

The custom of merchants, countervailing the strictness off
the common law respecting choses in aciion, gave to bills of
exchange the ordinary incidents of property, and the statnte
of Amne gave also to promissory notes the capability of being
transferred in the same manner as bills of exchange.

It is true that on an over due note only such right of action
asthe payee basat the time of delivery passes—that the trans-
ferce takes subyect to then existing cquities aflecting the note
itself—but if the matter urzed in support of this fea wonld
constitute a defence in law, debts sccured by bills or note
would be in the same coundition as ordinary choses in action;
whereas the simple delivery passes the legal right 1o the
property sceured by themt as fully—so far as concerns the
point in this cuse~as in case of choses in possession.  I'think
the trancferee’s right to sue, abselute when hie receives the
note, and not snbject to be defeated by any after act of the
person who had the first right action,

Such of the American cases cited, as I have been able to
examine, do not support the pesition contended for by the de-~
fendant—but if they did, 1 would hesitate, acting in an Infe-
rior Cunrt, 1o decide against what I believe has always been
csteemed Jaw taken for granted.

There is one point more whichi may be referred to. The
argument of negligence is of no value in this case, for bad
faith is not imputed, and comes with ill grace from the debior
who mzkes a note payable to any and every bearer—who
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fails o retire it when due, and afterwards pays without secing
or receiving the evidence of debt—he s certainly guilty ot
very gvoss negligence.  Who ought to bear the consequences,
the party who honestly acquired the note for valuable con-
sideration, or the party who ignorantly or neghgently paid
without the production of his note? 1have seen no reason
to alter the epinion expressed at the argument. I think the
plaintift’ is entitled to judgment on the demurrer.

Grant v, Vaugzhan, 3 Bure. 15165 Peacock v, Rhades, 2
Doug. 333: Clark v, Shee, Cowp. 1975 Foster v, Pearson, 5
Tyrw. 255; Guodman v. Harvey, 4 Ad, & EL 870 and see,
1 Smith Leading cas, 250, ¢nd notes.

American cases bearing on demurrer, referred to by M.
Cosens:—

Rowley ¢ Ball, 3 Cowen 312,313 Chitty on Bills, p. 173,
Ed. of 18173 Pintard v. Tlackington, 10 Johnson’s Rep, 1013
Bullet . B. of Pennsylvania, £ Washington Civ. Rep. 173;
Martin v, B, U.S., 4 Wash, Civ, Rep, 25535 Jones v, Falls,
5 Mass. Rep. 101,

(In the County Court of the County of Lssex—\, Cnwerr, Sudge.)
Rinspase . St. Avoun,
Ceutificate=terdict £10 8s, 01,

Assumpsit on common counts.

Pleas > General Issue and payment.

Purticulars claitaed, balance “of £32 10.
In evidence the whole account was forg ..... £131 10
Reduced by payments credited in pary culars, 99 @

. £32 10

The evidence of plaintiff showed further payments which
reduced it o £21 10s., and a disputed payment of £10 was
left to the jury, who gave verdict of £10 8s. 94.  Certificate
moved for on ground that it was an unsettled account over £350,
(seeWsec.) Certiticate refused, as though it was apparentlyan
ansettled account over £50, yet it was reduced by tm:anents,
all within the plaintiffi?s knowledge, to an amount within the
jurisdiction of the Division Court; and there was nothing
&pecial in the nature of the suit which required it to be with-
c‘l:ra\;‘tn from Division Court and commenced in the County

ourt.

{In the County Court of the County of Lsscx.)
BeLr r. Hoscoyts,
Centificate~Venlict £15.

Assumpsit against common carrier for not forwarding and
delivering a mowing wmachine by the first safe vessel which
offered from Kingston to Amherstburgh, in time to use in the
hay harvest, having been kept back for defendant’s own ves~
sel, by which greater expeuse incurred in getting in 2 large
quantity of hay.

Plea 1st. General [ssue; 2nd. Not delivered to defendant
for the purpose, &c.; 3rd. Did use due diligence, &e.

Certificate granted—the special value of the case from the
evidence warranting it.  The suit was commenced before the
passing cf the Just Division Conrt Extension Act—thovuh it
might have been brought where defendant resides, at King-
6ton, and subpaenas jssued, if necessary, from Superior Conrt,
under the 48th sec. of the Act of 1SH. It is sanl to kave
been usual in such case 10 sue in County Count (L. J. 151)
and get certificate, plaintiff living in one Connty and defen-
dantin another; I suppose from something special in each
suit, as in the present case, in which Jatier the contract or
cause of action (decided in England 1o mean the whole cause
of action—U. C. Law Journal 176) arose partly in each
County, making it necessary to sto in a Court of weneral
jumdxcu:;, (U,C.L.J. 83,4,5; 118; 134); if not obiiged to

R S -y A S ——
sue in & Division Court where defendant resided, which ho
must du if the nature of the case was not suclt as to render
it it to be withdrawn [rom Division Court.

(In the Coruty Court of the County of Lssex.)

McLrop v, McDoveatr.
Certeficate—Verduet £20 125, 61,
Assumpsit: General 1ssue, set-off and payment.

The plaintiff clamms certificate becanse it was an unsettled
account over £505 and it so appears in particulars, and there
is ground to believe it is so stated in good fuith, as they wero
for £97 8s. 9., reduced by credits for payments to £31 8s. Od,
defendant®s patticulars of set-off’ is for cash £19 105, and re-
turned barrels £8, At the tnal the defendant convineed
plaintif that £135 100 more, stated in defendant’s particulurs,
not creditedd in plaintitf®s particulars should be allowed,
whicl reduced piaintitl’s accont to £38 1543 alse a barrel
of malt whiskey forwarded to delendant but proceeds not re-
ceived £3 15s,, and a diflerence an the interest aceount in
favour of defendant of £2 155, The defendant then produced a
receipt of £7 10s. not stated ia his particulars as the other
cash payments were, (pechaps unnecessarily) leaving plainifi’
to believe that the latter werse all the eredits claimed; and
plaintifl contembed with great reason that this £7 10s. receipt
was part of the cash in defendant’s particulars already cre-
dited—the jury in their verdict of £21 122, 6d. allowed it,
Leing the result of the nnsettled account of over £30. Now,
the returned barrels, £9 in defendant®s set-off, part of the de~
duction which led to this verdict of €21 125, id. was not a
payment, but a cross demand, and £9 added to verdiet would
make plaintifl®s demand £33 12s. Gd., so that on this footing
(independent of its beine reasonably considered au unsettlec
aceount over £50) plaintil would be entitled to certificate, as
the plainitf conld not be considered as suing for 1 balanee
under £:13, Laving in eifect recovered more, i.e. £33 125, 6d.
as above, but reduced by a cross demand on sct-ofl to £:24
1235, 6d.

‘This suit, as in Bell § Holcomh, was commenced b e
the Extension Act passed, and the cause of action avose v rtly
in Essex and partly i Lambton, defendant residing in Limb-
ton, and the same reasoning applics in tlus case on these
grounds.

A ————————————

—

w——

DIVISION COURTS, U.C.
(Reports in relation 10.)

(I the Second Division Court for the County of Nscex—A. Cawirr, Judge.)
Pank & Co. v. McKesav,

Thiswas a suit on note for $87 50, dated 27th August, made
payable «in the month ol January next,® commenced 2nd
February, which it was contended was premature.

Tur Jupce.~I think the form of the note gives the whole
of the month of January to pay it in—the same as a note pay-
able on a panticular day e gra. (3lst) mves that day m
business hours to pay it in. It is not payable at the first hour
or fore part of the duy, but has the days of grace wdded to it
o here in my opinion it was net payable iu the beginning or
middie of Junuary, but on the 5:::1 day of January, ben.g
something like a usance from the 1st 1o the last of January
nclusive, stipulated for between the parties, and the days
of grace were always allowed after a customary usance—
(said to be formerly in England a month or 30 days) in the
language of merchants.

T this case it is the same as saying, in 5 months and 4days,
or in 157 days, or at an usance ol the duration of the month of
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January. I promise to pay, &e.—in eitherof which forms the
days of grace would be added. Chitty says. days grace are to
be added to time stated for payment, or to the tune when the
event is certainly to happen on which note is mide payable,
£371 55, ‘The event was the expiration of January—as in
the other case it might be paid early on the 3lst or early in
January.

But the holder could not be compelled to receive payment
Uefore the 31st January, without perhaps such words us “on
or before,* or the like, as it might be inconvenient,

In one case payment is stipulated to Lo received during
the 31st, and the law gives 3 days more; in the other, the
stipulation is to receive it during all the month of January,
and the Jaw allows also 3 days more: I think it was sued on
the 2ud February, prematurely.

I did at first think it might be like makine note duc on st
January, aud by express words agreeing for 30 days of grace
instead of 3, 5o that the days of grace would be out on last of
Janvary ; but I find nething o support this view: the other
is the only safe constriction, as the former is after all only
cquicalent to an usance during January—and the days of
grace follow any usance. Chit. 374-5. °

e ____]

MONTHLY REPERTORY.
{Notes of English Cases.)

CONMMON LA,

EX. GuarpixG v. Brows, April 15.

The sickness of a person who desires to sct aside an award
is ot a sufficient excuse for postponing the application to the
Court beyond the term next after the publication ; he should
move to have the time enlarged.

.B. Rec. v. Harnor. April 1.

lppeal— Party aggricred—Asseut of appellant {o act com-
2lained of.

By a lacal act an appeal to the Quarter Sessions was given
to any perzon thinking himself aggiieved by any order or deci-
sion of the commissioners under that act,

Jeld, that a person who would athenwvise have been entitled
to appeal against an order of the commissionets, directing pay-
ment out of a certain fund of expenses not properly chargeable
thercon, was precluded from appealing by having originally
assented to that application of the fund.

C.B. Litr v. MaRrTISDALR, April 18.

The plaintiff, in London, sent instructions to one Gladders,
in Liverpool, to buy a bond for Iim, and sent him 2 letter of
credit for £2,010 for that parpose.  Gladders was at the time
indebted 1o the defendant in the sum of £1,940. The defen-
dant, hearing of Gladders having this letter of credity went to
him, and pressed him to let him have £2.000to buy some
goods with. Gladders said iie had nothing but the letter of
credit, which was to cnable him to purchase the bond for the
plaintifi.  The defendant then persuaded him to let him have
the money, stating that he would repay it in a few days—time
enough to pay for the bond. e afterwards refused to repay it
to Gladders, on the ground of his being his debtor,

The jury gave a verdict for the plaintif. Upon muotion to
set aside the verdict:

Held, that the jury were at liberty to think that the conduct
of the defendant” was frandulent—that he never intended to
retun the money to Gladders—and that there was no loan, nt
that the delendant wot the plaintil’s money upon the pretence
of returning it—and that the plantitt misht recover it under
such circumstances, in an action for money had and received.

Bowes v. CrorL. April 25.
Conlract—Construction—Condition preccdent.

Q.B.

A. contracted with B. to procure land for 2 communication
between a rajlway and gas-works, and to grant B, a lease of
swne for the term of five vears, B, to pay a certain rent, and
the first peynient to be maele six months aiter possession of the
land shouli? be given to B, 5 aud upon the termination of the
said term of five years, by effluxion of time or by notice, A.
to pay to B. the sum c.\'{wmlcd by him for the purpose ot laying
down sidings and building coal-sheds, &e., on the saii{ Jand.

Tn an action by 1., after the expiration of five years fron lus
beiny {mt into possession of the land, 1o recover money so ex-
pended by him: :

Ileld, that the granting of a lease by A. was not 2 condition
precedent to the night of B. to maintain that action,

Q.3. (reland.) MscGrEGOR V. RitobEs. April 25,

Bill of exchange—Indorsee against indorser—Plea denying
title of (fc’:(;?;dant as alleged—Estoppel.

To a declaratien by the indorsee of a bill against an indorser,
which alleges an endorsement by the payee to the defendant,
and by the defendant 1o to the plaintif, it'is a bad plea to den
the indorsement by the payec to the defendant.  (CroMrroN,J.
dissentiente, on the ground that the defendant was entitled ta
iraverse the way in which the plamtiff stated his title.)

Q.B. IstervaTionar TELEGRaPH Cox’y v. REUTER. May2.
Agreement—Construction—Packed telegraph messages.

The defendant agreed with plaintiffs to transmit all his des-
patches, and such other messages as he could collect or influ-
ence, through the plaimiffs’ telegraph, and the plaintifls agreed
1o allow a comn:ission on the amount received by the company
for their charge for the trausmission, the maximum’to be £50K)
per annum, and the mimmum £300,

Held, that under this agreement the defendant wae not at
liberty to pack several messages into one, charging for them
separately, and yet as between himself and the company only
treating it as a single message.

CHHANCLERY,

e CuaxpLrr.
Solicitor—Striking off the rolls.

A solicitor, who was trustee of a marriage settlement, struck
oil the rolls for breach of trust in selling out the {rust fund and
appling the proceceds to his own use.

R.C. April 16,

Lawrorn v. Sricer (e a Solicitor of the Court.)

V.C.S. April 26 § 9B,
Contempt—ABreach of undertaking embodicd in an order. of

the court—Costs.

By an undentaking which was embodied in an order of the
Court, defendant (whose wife was ancther defendant) and hia
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solicitor, undertook that no attempt should be made directly or
indirectly by reason of the production of the wife before the
examiner to discaver her residence, or in any way molest her.
The husband and his solicitor signed the registrar’s book at
the foot of the undertaktng. When the wife attended before
the examiner, the husband’s solicitor, upon the conclusion of
her examination, served her with a writ of subpana to attend
as a witness in another cause.

On motion to commit the solicitor to the Queen’s prison for
breach of the undertaking, the solicitor appearing in person
and stating that he did not intend to commit any contempt of
Court or any breach of the undertaking, the Court would not
commit the solicitor, but made him pay the costs of the appli-
cation :

Semble, the wife was not bound to obey the subpeena.

C.P., Ireland.] Grapy v. Hunt. Nov. 16, 17.

Action against o Justice of the Peace—False imprisonment—
Hlegality— Warrant—Probable cause—Malice—Jurisdic-
tion—Bail to keep the peace—12 Vic., cap. 16.

To an action for false imprisonment, (against a Magistrate,
but not so described in the summons and plaint) the defendant
pleaded that he was a Justice of the Peace ; that a certain per-
son had sworn an information before him—that the plaintiff had
struck him with a stone—and that he feared that the plaintift
would do him further Jjodily harm ; that the defendant as such
Justice, and ¢acting in the execution of his duty as such
Justice, in respect of the premises being a matter within his
jurisdiction,”” duly issued his warrant directing the police
officers of, &c.,to apprehend the plaintiff and bring him before
the defendant, or some other justice, to answer the above charge ;
that the plaintiff was accordingly apprehended and brought
before him, and was then required to find bail to keep the peace
for three years ; that he refused to do so, whereupon the defen-
dant in execution of his duty as such justice in respect of a
matter within his jurisdiction, duly made his warrant directing
a constable to lodge the plaintiff in gaol, there to be detained
until he should find two sufficient sureties to keep the peace
for the space of three years; that the defendant committed the
supposed trespass for the purpose of compelling the plaintiff to
keep the peace, and not maliciously, nor without reasonable or
probable cause.

Held, that a warrant by a justice of the peace authorizing
the imprisonment of a party until he should find bail, without
specifying the term of his imprisonment, is illegal.

Held, also, that the defendant having issued such a warrant,
had nat in so doing, acted “within his jurisdiction” under the
provisions of 12 Vic., cap. 16.

[The sec. 1 of U. C. Act 16 Vie., cap. 179, is the same as the
Irish Act 12 Vic., cap. 16.—Ep. L. J.]

s ——————
CORRESPONDENCE.

CampBELLFORD, April 29, 1856.
To the Editors of the U. C. Law Journal.
GENTLEMEN,~— '
Being a Bailiff, and also a subseriber to yonr Journal, I notice
it mentioned that many of those Bailiffs to whom the first No.

is just what every officer connected with Division Courts re-
quires. For my own part, during the past year I have had
one or'two very trying and difficult cases; and residing as I
do at least 40 miles from Cobourg, and 30 {rom the nearest
frontier—therefore, having no legal man near at hand on whom
to call for advice, and yet desirous of comumitting no mistakes,
I am aware I should have in several instances run into gross
blunders, had it not have been for the Journal to guide me;
but with it, I found I possessed a friend at hand with which to
proceed without danger: that is comparatively, for I think no
matter how much caution we use, with so many eyes upon us,
we are never free from either danger or misrepresentation. [
frankly confess, however, I found and still find the Journal to
be my right hand man ; and I do confess, without it I shonld
not know what to do, or where to look frequently for infor-
mation.

I admire the ¢Manual” you have commenced ; in judging
from the first and second numbers, 1 think it will save us from
asking a great many questions of attorneys, or taking the
almost necessary alternative of running into mistakes; had it
not been for it, (the Manual) I, no doubt, should have annoyed
you with several enquiries : but I doubt not they will be all
answered in the same.

Hoping, for the sake of the befter enlightenment of the public
men of our Canada, as well for the encouragement of those
who spare no trouble or counsel in effecting this purpose, that
every Bailiff, as well as every other officer connected with the
carrying the purposes of law into just and proper effect—your
Journal will receive and retain all the encouragement and sup-
port it justly deserves,

I am, Gentlemen, respectfully yours,

CHARLES JONES,
Bailiff First Division Court,
Northumberland & Durham.

NOTICES OF NEW LAW BOOKS.

CoMMENTARIES oN THE Crim. Law—by Joer PreNTIS BIsuor.

Liitle, Broun & Co., Boston, U. S.

We again revert to this work, subjoining according to our
promise further extracts, the better to inform our readers of the
character of the Commentaries. Having gone over the whole
book, we again repeat, the work is one from the perusal of
which much pleasure, as well as much information may be
derived ; every lawyer here and in the United States should
possess it : as a book of reference merely, apart from its intrinsic
excellence, it cannot be too highly spoken of.

MzaNiNG oF Particurar Worps aNp Purasgs.—No reflect-
ing person ever arrived at years of maturity in judgment without
beinz tmuyressed with the vague and wneertain character of all

for the current year was sent, did not subscribe, but returned | human language. We are a pait of the universe, a law of

the number. For my part,
should thus deprive themselves of a periodical containing so

3 ia . - 3 e e N P )
Iam at a loss to know why they | ¥ hich is, that no two things, relating either to maltter or spirit,
{ are precisely alike; aud so, no two thoughts, ever mirrored in

the minds of different individuals, or of the same individual at

much useful information;—and at the same time aflording | different times, were exactly identical. The shades, therefore,
pounsel so chenp and ready obtained. I think that the Journal | of human apprehension, to be pencilled in articulations, ars
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numerous beyond all powers of computation ; whilo the most
copious lanzuage has comparatively an insignificant number
of words. ‘Therefore almost every word has a great latitude of
meaning, to be determined, in cach case, by reference to the
subject it relates to, its connection with other words, and in
varous other ways.  So the life of no man is lung envugh for
the acquisition of a petfect hnowledie o any one lunguage ;
but persons approximute toward this object, in different degrees.
Two conzequences, therefore, are apparent: fimst, that no one
ever expressed but imperfectly the thonghts of his own mind
secondly, that no one ever apprehended but impeifectly the
expression of another.

Jurists and judges have done what they could to obviate this
difficulty in the language of law. The result is, that many
words and phrases have acquired a precise legal meaning,
more or less broad than the popular one; ora particular precise
meaning when used in one branch of jurisprudence, and another
branch.  Aund we shall find our progress through the later pages
of this work, made easy, if we here traverse, for a little space,
this technical field. We shall look as well into the common
as into the statutory criminal law; for we have already seen,
that words and phrases have usually the same signification in
both. Both wiiter and reader should alike tread cautiously
here; for in the midst of the general flexibility of human lan-
guage, it is a bold and dangerous thing to say of any word or
phrase, however technical, that such or such is its exact sense,
not more nor less, in every place where it may possibly be
foud. Neither shall we deem it wise, in this counection, to
go over the entire technical Janguage of the criminal law; for
much, and perhaps the greater part of it, is better explained as
we proceed with the main subject.  Some words and phrases,
too, which might seem to demand a particular explanation
here, are so madified by the matter to which they relate, and
by the other words of the statute in which they occur, that we
could not do them full justice without devoting to them more
space than we can spare ; while, on the other hand, it will be
a help to the practiticner to be referred to the cases, which he
may examine for himself.

‘We shall proceed to a consideration of the matter before us
in the following order: I. Those words and phrases which
denote the person acting; that is, violating the law. II. The
time and place, IIf. The thing done, and its nature and
quality. IV. The instrumentalitics employed, and the object
acted upon. V. The proceedings.

We can only make room for a couple of sections more from
the chapter as to—

WHAT 1S A SUFFICIENT CRIMINAL INTENT.—We now enter
upon a more direct consideration of the elementary common
law principles of our criminal jurisprudence. Let us here
remember, what was shown at large 1n our iutraductory chap-
ter, that law and punishment, in the broader, as well as nar-
rower, sense of these terms, are inseparable; that they are a
sort of atmosphere, penetrating and filling all human society,
without which it cannot exist; that the judicial tubunals take
cognizance of only a part of the law which really pervades the
commuaity, thoush the word, in lezal writings is commonl
used in the limited sense as referring to no more than suci
part; that one object of juridical investigations is to ascertain
where lies the boundary which separates this part from the
other; that when this part is separated it is itself suhdivided
into civil and criminal, the Jatte being the portion allotted to
us in these commentaries; and that, therefore, our present
labors, to a great desree, must be to distinguish, first, such
laws as courts administer from such as they do not; and,
secondly, such as belong to the criminal department from those
which belong to the civil.

Criminal lawrelates only to crime.  All crime exists, prima-
tily, in the mind. Neither in philosophical speculation, nor in

religious or moral sentiment, would any people in any age
alluw, that a man should be deemed guilty, unless his mind
wer 80, It is therefore a principle of our fegal system, as pro-
bably of every otlier, that the essence of an oflence is the
wronzful intent, without which it cannot exist.  We find this
doctrine Jaid down not only in the adjudged cases, but in
virious ancient manims, such as:— Actus non fucit reum
nisi mens sit ree 3 the act jtself does not make a man guilty
unless his intention were 50.”? ¢ Actus me invito fuctug, non
3l meus actus ; an act done by me, against my willﬁ not
my act;* and the like. In this patticular, crimial jurispru-
denco ditlers from civils

Wo would refer our readers to the advertisement of the work
of R. A. Harwisox, Esq., on the New Common Law Procedure
Act.

APPOINTMENTS TO OFFICE, &c.

COUNTY COURT JUDGES.

HERVEY W. PRICE, E«quice, to be Judze of the County and Surrogate
Conrts in the County of Welland,—~{Gazetted 10th May, lssc.ly

SHERIFFS.
JOHN McEWAN. Ecquire. to be Shenfl of the County of Essex, in the
pluce of Willian 1), Baby. Esqure.—~{Gazetted 101k May, 1856.]
ROBERT HOBSON. Esquire, to be Shenl of the County of Welland.~
{Gazetted 101h May, 1356.)

CLERK OF THE PEACE. :

LORENZO D. RAYMOND, Esq., to be Clerk of the Peace for the County
of Welland, —{Gazetied 10ih May, 155%6.)

CLLRK OF THE COUNTY COURT.

NATHANIEL T. FINCH. lLi«quire, to be Clerk of the County Court for
the County of Wetland.—~[Gazetted 10th May, 1359.]

REGISTRAR OF SURRUGATE COURT.

DEXTER I'EVERADO. Esquire. to be Registrar of the Surrogate Court for
the County of Welland.—[Gazctied 10tk May, 1856.]

COROXNERS.

HORATIO \WILLSON, ROBERT YOUNG, JOHN RANNIE. JOUN
MOORE, HENRY ROLLS. M.0.. ZENAS FELL. HENRY KALAR,
WILLIAM A, BALD. GAVIN ROBERTSON., WILLIAM MELLANRY,
PETER GIBRON, JOHIN CRONYNAMLD.. ALEXANDER B. CHAPMAN,
and JOUN GRANT, Esquires, to be Coroners of the County of Welland.—
[Gazetted 171h May, 1856.}

ASSOCIATE CORONERS.

PETELR . CLARK. Esquire, M.D., to be an Associate Coroner for the
United Counties of Peterborough and Victoria.—[Gazetted 17th May, 1856.]

ROBLERT DOUGLAS. Equire. M.D., to he an Associate Coroner for the
Coumy of Haldimml.~{Gazcued 17th May, 1856.)

THOMAS EATON, WILLIAM SMITII, and ROBERT McGER, Esuires,
to lie Associate Coroners tor the United Counties of Lecds & Grenville.—[Ga~
zetted 17th May, 1856.)

JAMES RICHARDSON BRYANT. JOSEPH DAVIDSEON, GFORGE
SEXTON. PATRICK DALEY. JAMES SPROUL, JOHN !\lcNAl.LY'
qumor, TAOMAS MLRRILL, JEHIEL CLARKE, JOIIN COWDY, and
JAMES HARDING. Esquires. to he Asrociate Coronets forthe United Countties
of Frontenae, Lennox and Addington.—[Gazctted 23rd May, 1856, ]

ABRAHAM VAN VLECK PRUYN. M.D., SAMUEL SHELLY WAL.
BRILGE, RICHARD MORDEN, and LEWIS HUGDEN, Esquires, to be
{\g;w]‘inlc Coroners for the County of Prusce Edward.—[Gazetied 23rd May,

ORACE GROSS. JOHN B. YOUNG, PETER MACPHERSON, WIL.
1AM JAMES MeANLEY. JAMES ¢ HOWELL. JOUN_CIVITER,
WILLIAM EASTON. NEILSON INGERSOLI. THOMAS D). BOUCHER,
and SIMON DAVIDSON. Esquires to be A C 8 for the United
Counues of Northumberland and D —{Guzetted 31st May, 1656.]

GEORGE 8. HEROD, Esquire, 10 be an Associate Coroncer for the County
of Wellington'—{Gazetted 5th Jnne, 1556.]

NOTARIES PUBLIC,

AVILLIAM WILLIAVS, of ITanplon, Township of Datlington, Gentleman,
to be & Notary Pablic in U, C.—[Gazcttcd 17th May, 1856.)

ALLEY A. DOUGALL. of Belleville, Esquire, Barrister-at-law, to be a
Notary Pablic i U. C,~[Gazetted 23rd May, 1356.]

ARTHUR MACDONALD. of Cobourg, Geatleman, to be 8 Notary Publie in
U. C.—[Gazetted 315t May, 1836.]

JOIIN BREARENRIDGE GLASFORD, of Toronto, Esquire, Attorney-ate
Law, o be & Notury Publie in U. C.~{Guzetted Tth June, 1866.]




