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THE weekly sittings of the First and Tenth Division Courts of the County of
York authorized by 54 Vict., c. 15 (Ont.), have now been held three times in
each court, and the innovation may, we think, be considered a success. Those
having cases in these courts are realizing that time, tide, and His Honor, wait
for no man., At a recent sitting, owing to the absence of litigants and their
counsel, forty cases were called and disposed of within half an hour, and one
hundred and twenty cases in one hundred minutes: a fruitful source of new
trials, no doubt; but the effect has been salutary. The dates of the sittings of
these Courts for next year, fixed for Tuesdays and Thursdays respectively, have
already been tabulated by the energetic deputy clerk of the First Division
Court, who, we understand, undertakes that the business of the court will be
done with neatness and despatch, The dates as fixed will be given in a la.er
issue.

IN answering the quest.on whether a bank can compel a person who presents
a cheque payabie to bearer or to the payee to indorse it, The Banking Law
Fournal says:

‘““ While the request is occasionally made by bankers to the holders of bearer
cheques that they indorse before payment, and in the case of order cheques it
is customary to require indorsement of the payee, there is legal authority for the
proposition that the bank has no »ight in either case to require indorsement be-
fore payment, and a payee, or holder of a bearer ch: ;ue, cannot be ‘compelled to
indorse as a pre-requisite to receiving the money. As this is a question which
frequently arises in banking practice, something more than this brief statement
will be warranted. In the first number of this publication the question was
asked if a cheque payable to bearer should be indorsed by the holder, and we
then said :

“¢A cheque payable to bearer does not require indorsement, of course, for
the purpose of transfer. It passes by delivery. Nor is an indorsement by the
holder necessary before its payment by the bank in order to entitle the latter to
charge the payment to the drawer. It is customary, however, for the paying
bank to request the party receiving payment to indorse, as his signature answers
the purpose of a receipt, and shows to whom payment has been made. Whether
a bank could lawfully refuse payment of such a cheque until the holder had in-
dorsed it is a question which, probably, is not definitely settled. It is the law,
although perhaps not universally known among the commercial class, that a
creditor is under no legal obligation to give a receipt to his debtor for money
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paid. The debtor has no right to withhold payment unless a receipt is given, and
a refusal by the creditor to give a receipt constitutes no defence to an action for
the debt against the debtor who has tendered the amount on condition that he
be given a receipt therefor. If this principle were applied to the case of pay-
ment of a cheque payable to bearer, the bank would be held to have no right to
require indorsement by the holder before payment; but the latter case stands on
a little different footing. In some States a bank is directly liable on a cheque
to the cheque holder, and would then stand in the relation of debtor. In others
it is under no obligation to the holder, but its duty is solely to the drawer to
houor his cheques when presented; and its relation then to the holder would be
rather that of agent of the debtor to pay the cheque, In either view it could be
urged that as indorsement of a cheque before payment was a reasonable require-
ment, and contemplated in the contract of the bank with the depositor to honor
his cheques, the holder, by accepting the cheque in lieu of money, wook it subject
to this requirement, and was necessarily bound thereby. However this may be,
it is certainly customary for cheques payable to bearer to be indorsed by the
holder before payment, and is a requirement which should be complied with.' "

Reference is then made to the suse of Osborn v. Gheen, 3 Central Rep. 762,
where the Supreme Conrt of the District of Columbia held :

“*There is no ne ..ty at all for the legal operation of a puyment that the
payee should indorse the paper. All that he has to do is to receive the money.
The party to whomit is directed is ordered to pay so much money to him. All
that the drawer has to do, therefore, is to satisfy himself that when the order is
presented the true and proper person is there at hand to receive the payment
and to receipt for it. It is true it is common for the payee to indorse in blank
at the bank, or for the holder of an instrument to indorse in blank when he re-
ceives payment, as a voucher for the payment. But a voucher is not necessary,
nor is a receipt necessary, to give validity to a payment. The bank makes the
payment of course at its peril, if the payee shall afterwards challenge the pay-
ment and say the money was not paid to him but to somebody else. Then it is
a mere question of identity as between the pavee and the bank: but it does not
go to the legal integrity of the instrument.

“*The bank upon whom the note or bill of exchange is drawn is authorized
and required to pay the money to the payee, knowing him to be the identical
man intended, without any indorsement and without any receipt. Beyond that,
a prudent man might well hesitate to indorse a paper which was given him to be
paid at the bank for this reason, that if he indorsed it in blank aud without
qualification, if the bank pleased it could, as we know banks sometimes do, put
that paper into circulation again; and if it should get into the hands of a bond
Jide holder, he might hold the payee responsible upon his blank indorsement.
Therefore a prudent man might properly decline to indorse, in the legal sense of
the term, a paper when it was paid to him. He should receipt it as a wnatter of
satisfaction between him and the other; but he should qualify his indorsement
by some word or sign or indication that he did not mean to throw the paper
into circulation again, but meant to make his name upon it only the representa-
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a;; (: ] tive of the fact that it had been paic_l to him and that the functions of the paper
he had ceased .and bec.om_e entirely extinct.’ _

lay- “The gist of th|§ discourse, we see, is this: That a bank is under obligation
to to make payment without any receipt or indorsement, but it is common for the
on payee to indurse as a voucher; and while under no obligation, the payee should,
Jue nevertheless, be accommodating and give a receipt as a matter of satisfaction.
ars He should, howevgr. be carefu.l and qualify his indorsement by some word or
to sign to show that it was not intended as an indorsement, but merely as a re-
be ceipt, It would not be prudent for a payee to inderse in blank, for the bank
b; might, instead of jabbing the cheque on the cancelling fork, deliver it over to
e'_ somebody else with the payee's blank indorsement, and possibly subject him to
Lor liability to a bona fide holder, whn from the absence of any indorsement by the

Lt bank or other indication on the paper might not know that it had ever been in
the bank’s possession.

““So far as the argument of prudence is concerned, if it is imprudent and risky

e . o - :
" for a pavee to indorse before receiving the money, a large majority of the busi-
2 ness world are open to that charge. But waiving that objection—for if it, in
' fact, had any merit, it could be obviated by a qualified indorsement—bankers
. are met with the truth that while the needs of business, in the case of order
_ cheques at all events, require indorsement by the payee, the law, as so far an-
l;‘ nounced, does not compel indorsement, but, on the contrary, holds it not oblig-
i atory and only to be done as a matter of accommodation, if at all. When the
¢ vast amounts of payments of cheques are taken into consideration, and the
K { bother and annoyance to the bank which would resuit if every holder stood on

his legal rights and refused to indorse, the reasonableness of the requirement is
i apparent. It is reasonable enough for a debtor to ask a receipt from his credi-
' ! tor as evidence of his single payment. But where instead of a single payment
a multitude of daily payments are made to all sorts and conditions of men, it be-
s comes absolutely necessary to the proper conduct of the banker’s business that
¢ he have written evidence of the fact from the party to whom payment has been
made ; and instead of being a matter of accommodation, it should be a legal
right. The view as announced in our previous number would seem proper for
auy court to adopt, namely, that as indorsement of a cheque before payment
was a reasonable requirement, it should be held ‘contemplated in the contract
of the bank with the depositor to honor his cheques, and that the holder by ac-
cepting the cheque in lieu of money took it subject to this requirement and was
necessarily bound thereby.” It remains to be seen what view other courts may
take of the subject.”

A QUESTION OF PRIORITY.

Where a point of law has to be determined, not upon the authority of any de-
cided case, but by the application of general principles, it is surprising to see
how judges differ and at what diverse conclusions they arrive.

The case of Maclennan v. Gray, or Gray v. Coughlin -(as it is callad in the
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Supreme Court), is not an inapt illustration of this. There the question in con-
troversy was not exactly covered by any decided case, and its solution depended
on the application to the particular facts of that case of those principles by which
equitable rights are established and enforced ; and the result of the prolonged
litigation has been that four judges, viz., Boyd, C., Ritchie, C.J., Strong and
Fournier, JJ., have taken one view, and six other judges, viz.,, Hagarty, C.].,
’ Burton, Usler, Street, Gwynne, and Patterson, JJ., have taken another, and that-
the opinion of the four has prevailed over that of the six—a result which may
possibly not be altogether satisfactory to the unsuccessful litigant, although it is of
course of itself no reason for imagining that the case has not been well decided.
In a former number (vol. 25, p. 581), we ventured to express an opinion on
the merits of the controversy; and in view of the remarkable divergence of

opinion the case has given rise to among the judges, it may, perhaps, be worth },
while to recur to it again. In our previou: remarks we stated that we thought
the conclusion arrived at by the Ontario Court of Appeal was correct, but h

since the adverse decision of the Supreme Court (Gray v. Coughlin, 18 S.C.R.
553) it would, of course, be presumptuous to reiterate that opinion here. At the
same time, we think it may not be out of place to point out some aspects of the
case which do not appear to us to have been noticed by the Supreme Court.
Before doing so, it may be well to briefly recapitulate the facts upon which
the case turns. Richard and John Gray were the owners in fee of a parcel of
land which was subject to the dower of Rosanna Gray. Richard and John
mortgaged their interest to Coughlin for $700. Rosanna was no party to this
mortgage, but she knew of its existence. Subsequently Richard and john mort-
gaged the property to Maclennan for $4,000, and Rosanna joined in this mort-
gage as surety and mortgaged her own interest in the land also to Maclennan
for this mortgage debt. Maclennan had no notice of Coughlin’s mortgage, and
acquired priority over it under the Registry .‘ict by the prior registration of his
miortgage. The whole of the property mortgaged to Maclennan was sold, and
after payment of his mortgage a balance of $1,612 was left. Rosanna’s interest
was valued at $1525, and the question was whether she was entitled to be paid
the value of her interest in priority to the claim of Coughlin under his mortgage.
Ritchie, C.J., on this state of facts, observes: * Under such priority thus ob-
tained over the Coughlin ri-ortgage, Maclennan was entitled to be paid out of the
fund in court representing the mortgagor’s property in priority to Coughlin,
leaving the part which represents the property of Rosanna Gray to be appropri-
ated to her and not to Coughlin. . . . The practical operation of the
judgment of the Appellate Court (4.e., the Court of Appeal of Ontario) is to re-
move the Coughlin mortgage from the property of his mortgagors and place it
on the property of Rosanna Gray, which was never mortgaged to him.” But
we think the premises on which the learned Chief Justice bases his conclusion
are open to question, Can it be truly said that the fund in court represented
the mortgagors’ property? It must be remembered that all that Maclennan's.
mortgagors had to mortgage, and all that they did, in fact, mortgage to him, was.
their equity of redemption in Coughlin’s mortgage ; but Maclennan having re-
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ceived a mortgage of only his mortgagors' interest is, by virtue of the Registry

Act, enabled to plant his mortgage also on Coughlin’s interest ; but Coughlin’s
mortgage, though postponed by force of the Registry Act to that of Maclennan, :
is nevertheless perfectly valid and binding as against the mortgagors. Can the "
fund in court gen be said to represent Maclennan’s mortgigors’ interest? And.
if the fund in Gourt did not really represent the interest’ of Maclennan’s moit-

gagors, bu{t; that interest plus the interest previously mortgaged to Coughlin,

then may'it not be argued that an equity arises in Coughlin’s favor to the ex-
tent to which his fund has been applied to pay off Maclennan's debt to rank on

the surplus, ag will more fully appear as we proc?%ed ?

With the |¥grned.and elaborate judgment of Mr. Justice Strong, in which the
principles of dghity applicable to the case are so clearly and fully stated, it is
almost impossible to find fault. There is one aspect of the case, however, which
neither he nor the Chief Justice appear to us to have noticed ; possibly there is
nothing in it, and yet it is one that seems to us to afford some ground for the
contention of Coughlin. . -

One of the crucial tests which the learned judge applies to the case is this:
Supposing Rosanna had redeemed Maclennan, on what terms would Coughlin
be permitted to redeem her? and he says that he would only have the right to
redeem the mortgdged property belonging to the principal mortgagors; in other
words, in the technical language of conveyancers, the suretyship securities—
namely, the dower—would be “at home" in the hands of Rosanna and would
therefore be irredeemable by Coughlin, and unless he redeemed by paying off
the full amount of Maclennan's debt and interest he would be Jiable to be fore-
closed.

The point, however, whicn we should like to present in Coughlin’s favor is
this: This is a case of conflicting equities; on the one hand, Coughlin as a sub-
sequent incumbrancer is entitled, as against Maclennan, to have the -
securities held by him marshalled; on the other hand, are the equitable rights of
the surety. Maclennan is entitled to two funds: the fund mortgaged by the
mortgagors and that mortgaged by the surety, Rosanna. He ought not to be
allowed to throw the whole of his debt on the former fund to the prejudice of
Coughlin. It is, however, conceded that the right of marshalling cannot be al-
lowed to the prejudice of third parties, and it cannot be allowed, therefore, to the
prejudice of a surety. But what are the equitable rights of a surety in such a
case? Do they estend beyond the right of having the property of his principal
applied first towards the payment of the debt for which he is surety? Has he
any equity to have any third person's property applied? May not Coughlin be
heard to say: ‘At the time you entered iutq the contract of suretyship, you
knew that all the beneficial interest your principal had in the property mortgaged
was subject to my mortgage. By the operation of the Registry Act, Maclenaan,
it is true, has acquired.priority over me, and by that means has been enabled to
apply not only the property of his mortgagors, but my property, in payment of-
his debt. You have an eqiity, it is true, to have your principal's praperty ap-
plied in.dise!iérge of his debt; but as botween you and'me you bave no'equity te
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apply my property in payment of it. You must be prepared to do equity, and
to the extent to which Maclennan's debt for which you were liable, has been
paid out of my frnd you must recoup me.”

But Strong, [., though he does not assume to dedl with this view of e case
directly, does so, nevertheless, indirectly, by affirming that the surety under the
circumstances of this case is ertitled to the benefit of the priority gained by the
creditor to as full an extent as if she were a purchaser from him for value, and
that as between the surety and the first mortgagee, Coughlin, the surety’s equity
to be subrogated to the rights of her mortgagee is superior to the right of Cough-
lin to redeem. But, admitting the right of the surety to be subrogated to the
rights of Maclennan, does not that also involve the liability to hold the position
of the mortgagee subject to the same equities as affected him, and among others
the liability to marshal his securities, so far as it could be done without pre’udice
to the surety's rights?

But it mayv be said that to admit of marshalling cu any terms would be a
prejudice to the surety: but we may ask how can a surety justly say he is pre-
judiced merely because he is not permitted to have a fund which was not his
principal's applied in the payment of the debt for which he is surety > In one
sense, a man is prejudiced by not being allowed to pay his debts out of another
man's purse : but that is not, we conceive, the kind of prejudice that a surety
would be allowed to set up as an answer to a claim to marshal securitics.

While the Supreme Court has given full effect to the surety’s right of subro-
gation, it appears to us to have overlooked the correlative right of Coughlin to
have the securities of Maclennan marshalled for his benefit.

The effect of the judgment of the Court of Appeal, as we pointed out before,
was to place Rosanna, the surety, in exactly the position she may reason- F
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ably be supp.sed to have contemplated when she entered into her contract ; but
the effect of the judgment of the Supreme Court is to place her in a superior
position, by enabling her to ride on the back of Maclennan over the head of
Coughlin. W hcther the Registry Act, which purports to confine it. benefits to
subscquent purchasers and mortgagees for value without notice, was designed to
have this effect is certainly a fair subject for discussion.

We would also suggest, in conclusion, that when the decision which has
been arrived at is based on a legal equity which appears to conflict with the
natural equity of a case, it may not be un:-easonable to suggest that the prin-
ciples on which the legal equity is based may perhaps require reconsideration.

COMMENTS ON CURRENT ENGLISH DECISIONS.
The Law Reports for October comprise (1891) 2 ().B., pp. 513-545; (£891) P.,
pp. 321-327; and (1831) 3 Ch., pp. 1-81.
BREACH OF PROMISE OF MARRIAGE-- CORROBORATION OF PROMISE—OMISSION 10 ANSWER LETTERS,
EFFECT 0F--32 & 33 VicT, ¢ 68, & 2--(R,S5.0., ¢. 01, 5 06).
In Wiedemann v. Walpole (18g1), 2 Q.B. 534, it is not very surprising to find
that the somewhat curious decision of Pollock, B., that the defendant’s mere




>

Nov, 18, 1891 Conrments on Current English Decisions. 549

omission to answer a letter of the plintiff asking whether he intended to gparry
her as he had promised was corroborative evidence that he had in fact made
such a promise, was reversed by the Court of Appeal (Lord Esher, M.R., Bowen,
and Kay, L.JJ.), who thought that fact alone was not a corroboration of the
plaintiff's evidence within the statute 3z & 33 Vict, ¢. 68, s. 2 (R.S.0,, c. 61,
s. 6); neither was the fact that the plaintiff was in possession of the defendant's
signet ring. The court was of opinion that the not answering a letter differed
from rhe case of a man being, as in Bessela v. Stern, 2 C.P.D. 263, taxed orally
with the promise and making no denial. Whether an omission to answer a letter
amounts to an admi$sion of the truth of the statements claimed in it, according
to the Cuurt of Appeal, depends on the circumstances under which the letter was
written; and unless there is an irresistible inference that the circumstances are
such that the refusal to reply amounts to an admission, it will not do so. In
connection with thi. case it may be well to refer to Yarwood v. Hart, 16 Ont 23,
where the law on this point is also discussed.

LANDLORD AND TENANT—[.EASE — BREACH OF COVENANT--FORFEITURE — COMPENSATION — 44 & 45
VicT., ¢. 41, 5. 14- (R.8.0., ¢. 143, 5. 11). '

Skinner's Co. v. Knight (1801), 2 Q.B. 542, wasan action of ejectment by land-
lord againsta tenant on an alleged forfeiture of the lease by breach of a covenant
to repair. Notice had been given Ly the plaintiffs to the tenant, under 44 & 45
Vict., c. 41, 5. 14 (R.S.0., c. 1.43, s. 11), and the tenant had, as he claimed, put
the premises in repair before the issue of the writ. At the trial befere Charles,
J., he left two questions: Firs®. whather the premises were out of repair prior
to the service of the notice ; and second, whether they had been put in repair.
before the issuc of the writ. The jury answered the first question in the affirma-
tive, but disagreed as to the second. On this finding, Charles, J., declined to
give the plaintiffs judgment, but gave them leave to re-enter the action for trial.
The plaintiffs appealed on the ground that they were entitled to judginent, even
though the premises had been repaired before the writ, because the defendant had
not paid the plaintiffs the cost of the drawing and serving of the notice under the
statute, as part of the compensation required to be made by the statute for the
breach of the covenant ; but the Court of Appeal (Lord Esher, M.R., and Fry,
L.].) were of opinion that tic costs in question were not raused by, the breach of
covenant, but were occasioned by the fetter which the wisdom of the legislature
had imposed on the enforcement of the cause of action arising from that breach.

PROBATE —WiLL —(CODICILS— REVOCATION—REVIVAI. Of FORMER CODICIL. BY REFERENCE,

In the goods of Dennis (1891}, P. 326, the testator had executed a will in 1867,
and two codicils to it in 1869 and 1874. In 1875 he made another will, by which
he expressly revoked all previous wills. Subsequently two sisters who waore
benefited by the codicil of 1874 and the will of 1875 died, and he then made
another codicil in 1881, disposing of the property he had left to them, which he
described as a codicil to his last will and testament, and which began, * Whereas
my two sisters named in my codicil, dated 12th May, 1874, are now dead,” etc,,
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and the question was whether this had the effect of reviving the codicil of 1874,
but Jeune, ., held that it had not that effect.

WiLL—FORFEITURE—~BANKRUPTCY—ANNULMENT OF BANKRUPTCY, EFFECT OF,

Metcalfe v, Metcalfe (18g1), 3 Ch. 1, is an appeal from a decision of Kekewich,
I., 43 Ch.D, 633 (noted ante vol. xxvi., p. 29). The clause in the will in question
provided that if by auy act or by operation of law any interests given by the
testator in trust for his children should be aliened, whereby the same shonld vest
in any other person, then the trustees were to apply the income so alicned to
and among the other persons entitled. The bankruptcy i question took place
before the death of the testator, and remained unannulled for two years
thereafter. Kekewich, J., beld that it had the effect of forfeiting the life interest
of the legatee, but not the interest of the appellant in remainder, which had
not come into possession prior to the annulment of the bankruptey. The appeal
was as to the first point, and the decision of Kekewich, J., was affirmed, although
Fry, L.]., expressed the opinion that but for the authorities which were the other
way, he would have considered that the act which would create a forfeiture must
take place after the testator’s death.

CoMPANY—WINLING Up ~ORDER FOR PAYMENT OF CALLS—MERGER OF RIGHT 0OF ACTION BY COM-
paNy For carks (R.S.C,, ¢ 129, 5. 49).

In Westmoreland Green and Blue State Co. v, Feilden (18g1), 3 Ch. 15, the short
point involved was whether an order made in a winding-up proceeding for the
payment of unpaid calls by contributories (see R.S.C., c. 12g, s. 49) had the effect
of merging the company's right of action for such calls, and the Court of Appeal
(Lindley, Bowen, and Fry, L.J].). affirming Kekewich, J., held that it had not.

CoMPANY—WINDING UP—DIRECTOR---QUALIFICATION SHARES—CONTRIBU LORY,

In ve Portuguese Consolidated Copper Mines (1891}, 3 Ch, 28, wasan application
by a former director of a company being wound up to be relieved of liability for
calls on certain shares. The applicant was appointed an original director of the
company on 22nd October, 1888. The articles of the company provided that
each director should hold at least forty shares. At a meeting of some of the
directors on 25ti October, 1888, forty shares were allotted to the applicant, who
never applied for them, nor ever actually accepted them, and never knew, until
the company was being wound up, that thev had been allotted to him. He,
however, acted as a director on 28th November, 1888, and alse on the 16th and
18th Tanuary, 1889. On the 19th January, 1889, he acquired by transfer forty
fully paid-up shares, which were duly registered in his name: and on 28th
January, 1889, he retired from the directorate. He had been settled on the list
of contributories in respect of the forty shares allotted to him on 23th October,
and North, J., held that he was liable, and, on appeal, the Court of Appesl
(Lindley, Bowen, and Fry, L.]].) affirmed this decision, on the ground that the
applicant must be taken to have known that it was his duty to qualify for the
office of director by taking forty shares within a reasonable time; and that a
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reasonable time had elapsed. if not before the 28th November, 1889, at all events
before the 1gth January, 1. 3.

TRADE MARK—REGISTRATION FOR ENTIRE CLASS OF MERCHANDISE—USER OF TRADE MARK FOR PART

OF CLASS—INFRINGEMENT OF TRADE MARK-—INTERLOCUTORY INJUNCTION—FRAUD CHARGED BUT
NOT ESTABLISMED-—(0s8TS.

Hargreave v, Freeman (1891), 3 Ch. 39, was an application to Chitty, J., for
an interlocutory injunction to restrain the alleged infringement of the plaintiff’s
trade mark. The trade mark which inter elia consisted of a shield with three
crowns, and the word “ mixture” underneath, was registered for * tebacco,
whether manufactured or unmanufactured.” Since registration it had only been
used by the plaintiff on packages containing cut tobacco; but he had also used
the device of the shield and three crowns on boxes of cigars. The defendants,
vho were cigar manufacturers, used a label on which was also a shield and three
. wns, and which the plaintiff claimed to be an infringement of his trade mark;
but Chitty, J., held that the registration of the trade mark for an entire class of
goods, followed by a user on one description of goods only, did not give an ex-
clusive right to the use of the trade mark for all descripti- as of goods in that
class, and he therefore refused the injunction. He refused to give the defendants
costs because they had set up a charge of fraud against the plaintiff which had
failed.

WILL—~LEGACY TO WIFE—INSUFFICIENT ESTATE— ABATEMENT OF LEGACIES.

In re Schuweder, Oppenheim v. Schweder (1891}, 3 Ch. 44, the question was raised
whether where a testator has bequeathed a legacy to his wife for her present re-
quirements, and directed it to be paid within three months of his decease, such
a legacy, in the event of a deficiency of assets, isliable to abate with other legacies.
Matins, V.C.. fn r¢ Hardv, 17 Ch.D. 798, had decided the question in the nega-
tive, in opposition to the view expressed by Lord Hardwicke in Blower v. Morreit,
2 Ves. Sr. 420, which, however, Chitty, ]., considered he wae bound to follow.

WiLL--CONSTRUCTION—CHFT TO CHILDREN AND ISSUE OF DECEASKD CHILDREN—' SHARE AND SHARE
ALIKE "~—JOINT TENANCY ON TENANCY IN COMMON. ¢

In re Yates, Bostock v. D'Eyncourt (18q1), 5 Ch. 53, is a decision of North, ].,
upon the construction of a will, whereby a testator devised real estate to trustees
in fee upon certain trusts for his sons and daughters and the survivor of them;
and from and after the death of the survivor, or during the lives of all or any,
with their concurrence upon trust to sell the property, and tc stand possessed of
the proceeds ** upon trus: for all and every of my said sons and daughters who
shall be then living, and the issue of any then dead (such issue standing in loco
parentis), share and share alike.”” The question was, what was the nature of the

estate which was thus conferred? North, }., decided that the sons and daughtess

and the issue of any deceased son or daughter took as tenants in common, but
that for wants of words of severance the issue of any deceased son or daughter
took their share snfer s¢ as joint tenants.

o
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. JoINT TENANCY—SEVERANCE.

Inve Wilks, Child v. Bulmer (x8g1), 3 Ch. 59, it became necessary to consider
what acts on the part of a joint tenant are sufficient to create a severance of the
joint tenancy. In thiscase a fund in conrt stood to the credit of three infant
plaintiffs, ““ as joint tenants.” On 1gth March, 18go, the eldest of the three
obtained his majority, and became entitled to have one-third of the fund paid out
to him. On 2oth March solicitors were instructed to apply to get his share out
of court, and they obtained a summons for payment out returnable on 28th
March. On that day the parties attended, and the evidence was complete, but
owing to pressure of business the summons was not reached, and was therefore
adjourned to zznd April.  In the meantime, on 2ad April, the applicant died ;
and Stirling, J., held that the proceedings not having been effectual before the
death of the applicant, there was no severance of the joint tenancy. According
to the learned judge, an act to amount to a severance of a joint tenancy must be
of such a character as to preclude the joint tenant from claining by survivor-
ship any interest in the subject matter of the joint tenancy. The taking out of
a summons on which no order was made could not have that effect.

CONTRACT -~ SALE OF LAND—VENDOR DESCRIBEDL AS Y LANDLORD "' -SUBSEQUEKT LETIER REFERRING
TU CONTRACT AND VENDOR—STATUTE OF FRAUDS, s. 4.

Coombsv. Wilkes (1891), 3 Ch. 77, is a decision on that perennial source of
profit to the legal profession, the Statute of FFrauds; and the point involved was
whether or not the vendor was sufficiently described in the contract. ‘The de.
fendant signed a contract agreeing to purchase a parcel of land, and in it stated
that he had paid a deposit to “ Messrs. R., as agents for the vendor.” The docu-
ment continued: *“ 1 hereby agree to pay in the usual way for the tenant right
(the landlord to be considered an outgoing tenant, according to the custom of the
country),” The vendor's name was not mentioned in the contract and he did
not sign it, but it was signed by a clerk of Messrs. R, In a subsequent letter to
the vendor's solicitor, the defendant asked that the balance of the purchase
money might remain on mortgage, and concluded : “* Let me know, and the. Mr.
Coombs could sign off the deeds . . . I should like a copy of our agree.
ment.” It wus contended by the plaintiff (the vendor) ¢t at the term ““landlord
in the original contract sufficiently identified the vendor, and even if it did not
thé subsequent letter of the defendant cured the defect. Romer, J.» however,
was of opinion that the term “landlord " was not necessarily referrible to the
vendor, and was therefore not a sufficient description of the vendor to satisfy the
requirements of the statute: and the letter was not sufficiently connected with the
contract by reference to enable it to be used to supplement it. There can, how-
ever, be very little doubt that this is only one more case in which the statute has
practically been used to effectuate the very purpose it was intended to prevent,
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t First OFFENCE.—In the report of Reynold v. Plilligs, 13 Ill. Ap. 357, it is
ae statedt that when a dog assails a man the man is not bound **to stop and in-
t vestigate as to the antecedent habits of the dog.”
1t SR —
h .
" SEwING MaCHINE—* HoUSEHOLD FURNITURE."—A sewing machine is in-
e cluded in a geperal assignment for the benefit of creditors covering all “ house-
; hold furniture.”—AlUen v. Wallace, 21 U.8. 49. o Coe
. :
i INsuraBLE INTEREST—FIRE.—A person engaged in moving houses has an
insurable interest in the houses which he is moving to the extent of the com-
;. pensation which he is to receive.—Planters & Merchants' Ins. Co. v. Thurston, g
So, Rep. 268 (Ala.).
; ACCIDENT INSURANCE~—SUNSTROKE,—‘* Sunstroke or heat prostration’ con-
tracted by the decedent in the course of his ordinary duty as a supervising archi-
f tect is a disease, and does not come within the terms of a policy of insurance
against bodily injuries sustained through “external, violent, and accidental-

means,” but expressly excepting ‘‘any disease or b dily infirmity."—Dozier v.
I'idelity Co., 46 Fed. Rep. 446 (Mo.).

TrirorArH CoMPANIES—MENTAL ANGUISH.— Damages cannot be recov-
ered for mental anguish caused by the negligence of defendant telegraph com-
pany's agent in failing to deliver to plaintiff & message informing him of the
death of his brother, and the time and place of burial, until after the last train
had left by which the plaintifi could have travelled to attend the funeral.—West-
ert Union Tel. Co. v. Rogers, Miss., g South Rep. 823.

Bexgrir oF THE DousT.—“1 confess I never could understand what the
phrase means. There is no benefit of the doubt. Every person is presumed to
be innocent until he or she is proved to be guilty. If there is a doubt in the
minds of the jury it follows that guilt has not been estahlished, and consequent-
lv that the persorn is, in the eyes of the law, innocent.”—AMr. Montagy Williams
in " Later Leaves.”

VarvasLe Lical Drcision.~—The conclusion we arrive at on discovering
the head-note to tae case of Sergeant v. Emiin, 21 Atl, Rep. 662, is that either
the bar of Pennsylvania cantains some very embryo lawyers, or else that some
judge of that State is very anxious to give a judicial opinion about something or
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other. In that case the court gravely held that ‘“where two different agents are
' employed to collect moneys, one of them is not responsible for the defalcation of
the other.” Such a valuable judicial decision should not be lost sight of.

CARRIERS OF PAsSENGERS—SLEEPING Car CoMpPaNyY.—In an action against
a sleeping car company for money stolen from a person while asleep, it appeared
that .he only man kept on the car while it ran from New York to Boston, mak-
ing eight stops on the way, was a man who acted as conductor, porter,and boot-
black. Held that defendant had not exercised due care in protecting its pas-
senger while asleep,—Carpenter v. N.Y., &c., X. Co., N.Y., 26 N.E, Rep. 277.

“DEFECTIVE PLANT " INCLUDES A Vicious Horse.—In a recent English
case in the Manchester County Court (Dearn v. The Corporation of Maiichester),
the plaintiff sought to recover compensation, under s-s. 1 of the Employers
Liability Act (R.S.0. (188%), c. 141, 8. 3, s-s. 1), for injuries caused by a vicious
horse used by the defendants. It has previously been held in the superior courts
that a horse is “plant” within the meaning of the section, and in this case the
judge held that a vicious horse was “ defective plant,” and thereupon gave judg-
ment for the plaintiff. The decision seems consonant with reason, and will no
doubt be allowed to stand.

BuXNEFIT INSURANCE—SIMULTANEOUS DEATH OF INSURED axD BeENEFICI
ARY.—A member of a mutual benefit society named his wife as beneficiary. One
of the society’s by-laws read: ““ Should all the beneficiaries named die before the
decease of a member and no other or further disposition be rnade thereof, the
benefit shall be paid to the heirs of the deceased member dependent on him or
her; and if no person or persons are entitled to receive such benefit, then it shail
revert to the relief fund of the said K. & L. of H." The husband and wife per-
ished in the same calamity, being burned to death in a hotel, no one wit-
nessing their death. It was held that the heirs of the member were entitled to
the insurance to the exclusion of the administrators of the wife. There being
no presumption of survivorship, the court found that the beneficiary named at
the time the policy was earned by the death of the husband did not survive him,
and was incapable of taking the proceeds of the policy.

Marriace—WaEN ComprLETE.—The clergyman who recently completed the
marriage of a drunken man has been found fault with for so doing, but he pleads §
justification on the ground that ““when the outrage occurred the ceremony, so far -
as regards the actual marriage itself, had already been legally completed by the .
declaration which pronounces M. & N. to be ‘man and wife together.” " We 3
cannot think that the reverend genileman is technically correct as to the pou‘xt-\i
of the marriage service at which the knot is legally tied. From the judgment




¥ %

ov. 16,180 WNotes on Exchangvos and Legal Scrap Book. 555"

in Beamish v. Beamizh, 9 H.L.C, 274, it would seem that the part of the service
at which the marriage becomes knit is “‘after affiance and troth plighted ” be-
tween the parties, so that if the ministerial pronouncement should not happen to
be given, the marriage would be complete and binding on the parties all the
same. In Blunt's “Church Law,” however (2nd edit., revised by Sir W, Philli-
more, at p. 154), the view is taken that the marriage itself is legally completed by
declaration of the priest.—ZLaw Fournal.

INSURABLE INTEREST—LIFE PoLicy.—Two cases at Bolton have drawn
attention to the peculiarities of insurance law. The landlord of an hotel in
Bolton upon taking it over undertook also to take over and keep a man who was
a general hanger-on about the premises. Subsequently an agent of an insurance
company called upon the landlord and hinted that the hanger-on’s life might be
insured in his company. The landlord assented, the policy was granted, and all
premiums regularly paid. Two years after the hanger-on died. The landlord
now desi ed to obtain the value of the policy. The company offered £5 in settle-
ment, but this was refused, and thereupon the landlord instituted proceedings
against the company. The magistrates held, however, that he had no insurable
interest in the deceased, and, though the company had profited by the premiums
paid, they could not be made to pay the amount of the policy. The comj-...y
claimed that they endeavored to conform to the law: but, looking at the fact
that it had received these premiums, this seems hardly creditable. In another
insurance case tried in the same place, where a man had insured his brother
without his knowledge, and the executors sued for the amount of the policy, they
were more successful, and the insurance society had to pay.—Law Fournal.

WiLL-~*“CHILDREN.—The case of In re Baynham, deceased, of which a re-
port wili be found in another column (Ind. Fur., vol. xv., p. 413), :hould serve
as a warning to testators, if, indeed, any warning’ will ever kcep some testators
from going wrong. The particular moral in this case is not to use lithographed
forms of will, and, when you intend to benelit children who are not in the strict-
est sense your own, to make clear who are the real objects of your bounty, It
does not follow that the court will always be able to carry out a testator’s wishes
although it is quite clear what he really meant. In this case a man of thirty-
four married a woman. of forty-three, who had children. She bore him no chil
dren, and some two or three years after the marriage he made a will on a litho-
graphed form in which were the words “my children.” He crossed out the
“my " and put “our.” It was clear he meant to intimate that he looked upon
his wife's children as being as much his as hers. But the court, acting on well-
established principles, was obliged to deprive these children of the benefits in-
tended for them by their step-father. It isa pity that in so important a matter
as making a will testators will not act on the principle of a cool and self-pos-
sessed undergraduate who was in for the l.aw and History Schoolat Oxford,

-
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and not knowing much law, when asked by the examiner what he should do in
such and such complicated circumstances, replied: ‘I should take a cab, sir,
and consult an experienced solicitor.” —Indian Furist,

CouNnsiL's InENTITY, — Sometimes amusing incongruities arise from the
closeness with which a counsel in pleading identifies himself with his client. It
is a convenient form of speech to refer to yourself as your client. Even judges
do not scorn to avail themselves of it in addressing the bar. “Mr. X.,” his lord-
ship would say, ‘‘are you the engine-driver?" “ Are you the lady who was ex-
pelled from the public-house for being riotous and disorderly, Mr. Q.7 " will be
asked by the bench of a peculiarly staid and respectable counsel. And such
qnestions are not resented, the strict distinction seldom being drawn. It takes
a little time for an advocate to merge his own identity in that of his client in
this way. During a long multiple poinding, in which the claimants were legion,
Lord Fraser suddenly turned to O, one of the counsel, and asked brusquely, “Who
are you?” The gentleman was sadly taken aback at the directness of the ques-
tion. He flushed a little, and stammered, “I'm Mr. O., my lord.” But this
counsel has, through a large practice, learned the way of the courts since those
days. He took part in the following colloquy before one of the divisions of the
Court of Session last month, He and Z.were opposing counsel in a case.
“IWho are you, Mr. O. ? " asked the presiding judge. * I'm Mr. Z.’s sister, my
lord,”” was the unblushing statement. ‘‘And why are vou interested in pressing
this?” ‘I am anxious to get married, my lord,” said O., who has really lost
all sense of shame and modesty. To the question of an Outer House judge, too,
this gentleman of many aliases not long since made the startling disclosure, “My
lord, I am Charles Macready's bastard son ! "-—Yournal of Furisprudence.

Rerniciovs Epucarion oF INFANT.—It is well-settled law that the father
who is clothed by law with the right of directing the religious education of his
children cannot, even by ante-nuptial contract, bind himself to exercise in a par-
ticular way that power which the law gzives him for the benefit of his children
and not of himself (dndrews v. Salt, L.R. 8 Chanc. App. 622). In Inre Nevin,
6o Law J. Rep, Chanc. 542, in addition to an ante-nuptial promise to educate
the children of the marriage in the Roman Catholic religion, the father had also
allowed the child to be baptized in that faith. The father«died in 1886 intestate,
the child being then threc years old, and on his deathbed he commended his
wife and child to a charitable lady of the Protestant faith, who maintained the
mother and child in her house, and after the death of the mother, who died in-
testate in 1889, continued to maintain and educate the child in the Protestant
faith. Then followed a story of forcible abduction and rival claims to the guard-
ianship of the infant, involving a dispute whether she should be educated in the
Roman Catholic or Protestant faith, which was heard before Mr. Justice Chitty
in January and before the Court of Appeal in April last. The court had no
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hesitation in deciding against the claim to the guardianship set up by the forcible
abductor. Her religious education was a matter of great difficulty; but, acting
on the rule laid down in Titus v. Salt, the court thought the father was at liberty
to change his mind and that there had been a sufficient change of mind on the
father’s part in committing his child to the care of her benefactress, and decided
that, in the true interests of the child, she should remain under the care of her
Protestant friends and be educated in the Protestant faith.—Law Fournal.

SI NON E VERO, E BENE TROVATO.—The turder case of State v. Avery, re-
cently tried in Henry county, Tennessee, is one of the most remarkable in the
annals of criminal jurisprudence, and proved the phenomenal gznius of the at-
torney for the accused, a prominent crimipal lawyer from Cincinnati, named
Wallis.  In June, 1887, Charles Ensley, a cosin of Avery, was killed in his
room while lying on a lounge, about three o'clock in the afternoon. The weapon
used was a small rifle, sending a thirty-two calibre ball through Ensley’s brain.
No one was in the house at the time but Ensley. An empty rifle was found
lying in its rack on the side of the wall, and the bullet fitted the tube. Avery
was arrested for the crime, as he was the only living close relation to Ensley,
ind would have profited by his death to an extent of nearly $100,000. Avery
way tried, pleaded not guilty, but was convicted of murder in the first degree
and sentenced to be hung. He appealed to the Supreme Court, and engaged
Mr. Wallis to defend him. The Supreme Court remanded it back to the Cir-
cuit Court on account ot technical errors. Two mistrials have been brought
about. Now comes the strangest part of the story. The brilliant Wallis struck
the keynote to the mystery. In August last he had the rifle loaded and hung
on the wall, a white sheet with the form of a man marked on it, and a heavy
cut-glass pitcher of water placed on the shelf above. The temperature was
ninety-nine degrees in the shade, one of the hottest da, s in the year. The
pitcher of water acted as a sun-glass, and the hot rays of the sun shining through .
the water were refracted directly on the cartridge-chamber of the rifle. Eight -
witnesses were in the room, and a few minutes after three o’clock a puff and a
report, and the ball struck the outlined form back of the ear, and the theory of
circumstantial evidence was exploded. This incident, being seen and sworn to,
readily explained itself to the jury. As the sleeping man was lying on the lounge,

the direct ravs of the sun-glass heated the cartridge, causing it to explode.—
Albany Law Fournal.

Do~atio Mortis Causa.—An interesting and novel point in the law of gi‘ts
canse mortis was recently decided by the Court of Appeals of New York in tae
case of Redden v. Thrall. The donor, who was suffering from hernia, was about
to undergo an operation for its cure. The evening before going to the hospital,
where the operation was to be performed, he delivered to the dones a tin box, with |
the declaration that, if he did not return, the box and its contents were to belong to




The Canada Law Fournal. Nov. 18, 181

shock from the operation being the immediate cause of the fatal result. On
these facts it was contended that, inasmuch as the donor died of a different dis-
ease from that from which he apprehended death at the time when the gift was
made, the gift could not take effect. But Mr. Justice Earle, delivering the
opinion of the court, said: ‘] am quite sure that no case can be found in which
it was decided that death mnst ensue fromn the same disease, and not from some
other disease existing at the same time, but not known. There is no reason for
this additional prerequisite. The rule is that the donor must not recover from
the disease from which he then apprehended death. If he recovers. the gift is
void ; if he does not recover and the gift is not revoked, it becomes effectual.
In this case the condition was that if he did not recover from the consequences
of the operation and return from the hospital, the gift should take effect. That
was a perfectly lawful condition for him as the owner of the property to impose,
and no reason can be perceived for refusing to uphold a gift made under such
circumstances. A donor may have several diseases, and may, in making a gift,
apprehend death from one and not from the others, and shall the gift be invalid
if, before he recovers from the disease feared, he die from one of the other dis-
eases? In such a case it might be and generally would be difficult. if not im-
possible, to tell what share any of the diseases had in causing the death. No
medical skill could ordinarily tell that the donor would have succumbed to the
disease feared, if the other discuses had not been present,  Here the immediate
cause of death appeared to be heart disease, and the antopsy did not disclose
that there was any connection between the hernia or the operation and the heart
disease. But who could tell that the death would have cnsued from the heart
disease at that particular time but for the operation? No medical skill can tell
that the shock from the operation, and the debility and the disturbance caused
thereby, did not hasten death ; and the death, therefore, in a proper sense may
have ensued, and probably did ensue, from both causes. Sound policy requires
that the laws regulating gifts causa mortis should not be extended, and that the
range of such gifts should not be enlarged. We therefore contine our decision
to the precise facts of the case, and we go no further than to hold that when a
gift is made in the apprehension of death from some disease from which the
donor did not recover, and the apparent immediate cause of death was some
other disease with which he was afflicted at the same time, the gift becomes
effectual.”—1Washington Law Reporter.

ATTORNEY ACQUIRING INTEREST ADvERSE To CLIENT.~-In the case of
Yerkes v, Crusn in the Supreme Court of North Dakota, it appeared that while
defendant Crum was acting as attorney in a litigation to quiet title to property
his client allowed said property to be sold for taxes. It was purchased by a third
person, who subsequently assigned the tax certificate to the attorney, The
opinions contain much interesting discussion as to whether an attorney can pur-
chase property from his client and acquire titleadverse to him under any circum-

stances. The court divided on the question whether an attorney's title so
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acquired is absolutely void and can be assailed by any person, or whether the
irregularity so arising can be taken advantage of only by the client. Bartholo-
mew, J., citing Cunningham v. Fones (37 Kansas, 477), expresses his views as
follows: ““If the purchase by an attorney of a title to the subject matter of the
litigation antagonistic to the title of his client can be assailed only by the client,
then the strongest temptation is held out to the attorney to abuse the confidence
of the client, to exercise his power and influence over the client to prevent any
objection on his part, and it need not be stated that the attorney's efforts in that
direction would be successful in a large percentage of cases. To so hold, it seems.
to me, wonld be to-invite the very results that the law abhors. 1 think the
courts should forever remove this temptation by declaring all such purchases
void, by whomsoever attacked.”

Corliss, C.]., on the other hand, used this language : ** The true reason for
the rule inhibiting dealings by the attorney adversely to the interests of his client
is the protection of the client. As fraud in such cases might be difficult of proof,
and as men may be influenced unconsciously by their personal interests pulling
them in the opposite direction, while striving to be loyal to their trusts and while
honest in their belief that they are loyal, the law has placed in the hands of the
client the pow. . arbitrarily in all cases to thrust aside the ordinary legal effect of
the attorney’s acts so far as they clash with the client’s interests, however fair
the transaction may have been. There is no justification for pushing the rule
further, thus enabling a stranger to reap profit from an act of the attorney where
the same act performed by the client would have barred the stranger’s right.
Under such a stringent rule, the purchase being a nullity, the client could not,
by succeeding to the attorney's interest, secure that paramount right which he
could have obtained had he originally made the puschase himself; and thus a
rule ordained for the protection of the client is turned against him for the benefit
of a stranger.”

The decision went off on another ground, but the arguments on this pointare
forcibly put from the standpoints of the respective writers. See the report of the
case in full in yg Northwestern Reporter 422.—N.Y. Law Fournal.

Junces® CHaMBERS IN ExGLAND.—In Ontario the business of judges’
chambers is conducted with the same order and formality as the business in
court. A judge holding chambers does not sit in his private room, but in one
of the court-rooms: the counsel, solicitors, and students in attendance are called
upon in the order in which they sit, and the applications are heard and disposed
of with the same regularity as motions in court; the only difference in the
mode of holding chambers and court being that in the former case neither the
judge nor counsel don any professional costume, and that in chambers both
solicitors and clerks are heard ; whereas in court both judge and counsel assume
their professional costume, and only counsel or suitors in person can be heard to
argue ca.ses.

Very different was the mode of holding judges’ chambers in England some
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thirty years ago. Whether a more civilized method has been adopted of late, we
do not know. Of the English method at the time we refer to we do not speak
from any lengtheried or profound experience, for it is all summed up in one brief
visit made at the somewhat juvenile age of fourteen, which, however, has left a
vivid and indelible impression behind. P

If our recollection serves us right, judges' chambers at that time were held in -
a dingy building in or near Chancery Lane, that well-known region where the
London lawyers were, and probably still are, wont to congregate, Arrived at
this building, you ascended a flight of stairs, where vou found a comparatively
small room, crowded with lawyers and lawyers’ clerks. No chairs or sitting ac-
commodation, if we remember aright, were provided. This room, we under-
stood, was the ante-chamber of the judges' room, in which chambers were being
held. The motley crowd of lawyers and lawyers’ clerks was engaged in what to
any spectator unfamiliar with the scene appeared very like an exhibition of
lunacy on a large scale; for at intervals they howled out at the top of their
voices the names of the cases they were interested in, and, as they were all en- !
gaged in the same intecresting occupation, the sound which was produced was {
very much like what one would expect to hear from a pack of loquacious lunatics.
“ Brown v. Fones, Smith v, Tompkins,” etc., etc., resounded on all sides, This

was the way which attorneys and clerks who had business in chambers had for d
attracting the attention of those engaged on the opposite side with whom they
wished to arrange any preliminaries beforc being called before the judge: or, e
on the other hand, the way in which the janitor who guarded the judge's door
announced that the next case was ready to be heard. On one side of this room S
in which this boisterous crowd was assembled, we have a strong impression, a
stood a man behind a counter, to which a copy of the Bible was chained : not n
for devout and reverent perusal, we fear, but to be used as a sort of swearing i
machine, and upon which the custodian behind the counter administered oaths n
in a perfunctory manner to all and sundry who wished to swear to athdavits of n
service or what not before him, the form of the oath being somewhat as follows, fc
viz.: © You swear this affidavit is true—s—help vou God—a shilling—if you t}
haven't got change, go out and get it." I
No doubt when the lawvers and the lawyers’ clerks entered the precincts of 0
the judges' room to argue their summonses, ctc., due decorum was preserved; O
but as far as the preliminary stages of approach to the judge are concerned, our 0
English cousins of that day might well hav- taken a lesson from our mode of Tl
doing business. It would be interesting to kunow whether they still continue to ju
conduct their chamber business in this archaic fashion, ny
)
Sef

COURT OF SESSION IN SCOTLAND.~—The Lau Gazette extracts the following
interesting particulars of this court from the St Fames' Gazette: * In Scottish
judicature the Court of Session fulfils the same functions as the High Court and
the Court of Appeal do in England.  The building where the judges sit is known
as the Parliament House, being the place devoted formerly to the making and
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not the interpreting of the laws of the kingdom. The yisitor there passes first
into the Parliament Hall. The scene is greatly changed from the times when
the Morays and the Scotts, the Douglasses and the Homes, with many a noble
of lesser degres, met there in hot debate and family feud. The atmosphere is
now entirely legal. Round the walls are oil-paintings of men honored in legal
legend and lore, and famous in Scottish anecdote. Bust and statue appear at
intervals in age-stained marble. Here and there deep chimney-places, and
recesses fitted with seats, which are generally occupied by gossiping juniors, while
their busier brethren are pacing in conference with their clients up and down the
well-worn boards. The wig and gown of the Scots advocate are all but the same
as those of the barrister; but his professional garb otherwise is in striking con-
trast. An evening swallow-tail coat and a high-cut waistcoat, with trousers of
some colored tweed, constitute his visible habiliments ; and in that costume the
advocate is content to parade the streets of his capital. The Scotch advocate
has no ‘chambers.’ He lives and moves and has his professional being in the
purlieus of the Parliament House. The client, actual or would-be, is not debarred
from finding him at his private abode, and cal. approach him without the medium
ofa clerk. It is only the busier counsel at the Scottish bar who finds it neces-
sary to employ suchafunctionary. Heisgenerally somelaw-office-irained clerk who
can systematize his master’'s work, *devil’ for him, to a certain extent, and take
down in shorthand a dictated opinionor draft. But it is not against professional
etiquette for ine solicitor to go direct with work or with fees to his counsellor.
Up in one of the corridors of the Parliament House are ranged .a shelves a
sc.1es of brief boxes, keyless, bearing on brass plates the names of their owners ;
and in these any papers for counsel are generally left, unless some urgency de-
mands their delivery at the private address of the advocate. The Court of Session
ts divided into two ‘houses '—the outer and inner. At the end of the Parlia-
ment Hall is a lobby out of which on one side open five narrow doors. The five
narrow doors lead into as many narrow boxes. In each narrow box is to be
found a judge of first instance, one of the Lords Ordinary of the Outer House;
the Senior Lord Ordinary occupying the box nearest the Inner House, and the
Junior that furthest from it. These lords survey and administer every province
of law—Common, Equity, Probate, Divorce, and Admiralty. The pay of a Lord
Ordinary is £3,600, and it profiteth him nothing to be promoted to the dignity
of a Judge of Appeal in the Inner House, unless he is president of his division.
The Inner House consists of two divisions—first and second—of co-ordinate
jurisdiction and authority, Lach division consists of the apparently awkward
numoer of four judges; but the president's opinion is doubled in the event of any
contlict of numbers ; he has a casting vote. The Lord President of the Court of
Session sits in the first division, and his annual pay is £35,000. The president of
the second division is styled the Lord Justice Clerk, and his services are rewarded
with £4,800. An appellant may bring his cause before either of these two
divisions, as he pleases: being liable, of course, to have it removed from the one
list to the other, according to the pressure of business. From cither division the
appeal lies to the House of Lords.”
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Nores PAYABLE AFTER DEATH ——“kae money by the Druids borrow'd,
in th' other world to be restor'd.” Men usually, in the creation of promissory
notes or other commercial obligations, provide a time for their settlement, which,
in ordinary expectation, will be reached ere they leave the confines of this earth
and journey toward unknown shores. Yet occasionally we find an individual
who, be it pleasure to pass life under the shadow of paper obligation, or be it
grim humor in postponing his creditor to a time when he may have a journey to
the realms of the devil to collect, or be it desire to make a testamentary gift toa F
friend, using this form instead of a will, sits down and writes his promise to pay
an amount of money, payable when he dies or at a certain time after that
melancholy event. Of course, such a promise is personally impossible of per-
formance. Death, the intervenor, renders powerless the hand that wrote, to
personally keep his promise good. The lifeless clay canp  pay, nor can the
spirit which actuated the writing. The promise, if it be en, icible, must be ful-
filled by the living representative.

An instrument of this weird class has recently been the subject of considera-
tion by the New York Court of Appeals, and a glimpse of how it has passed muster
in the courts may appropriately accompany the abstract elsewhcre published.

It will be found, upon looking at the cases which will presently be cited, that
the judicial sentinent is unanimous (with the exception of a Scottish case decided
a century ago) that the fixing of the time of payment at a period posterior to the
life of the promisor, or of another, not only has no effect upon the validity of the
instrument as a contract obligation, but none either upon its negotiability. The
importance of this latter element lies in its effect upon the right of the holder of
such an instrument to recover without proof of consideration—a negotiable
instrument importing consideration—and also in its bearing upon the right of an
indorsee to recover as upon a negotiable instrument,

In an early case decided in the English Common Pleas in 1743 (Colehan v.
t'voke, Willes 393; Ames, p. 82), a2 note was given promising to pay an amount
to D. or order six weeks after the death of the maker's father. After his death,
D. indorsed the note to the plaintiff, who sued upon it. The point made by the
defence did not relate to validity of the note asa contract obligation, but to its
negotiability. It was insisted against payment that the note was not within the
statute of Anne and not indorsable or assignable. Hence the indorsee could not
recover. The court overruled this objection, and its judgment was afterwards
affirmed in the Court of King's Bench (2 Strange, 1217), where the instrument
was said 0 be negotiable, ¢ for there is no contingency whereby it may never
become pavable, but it is only uncertain as to the time, which is the case of all

bills payable so many days afier sight.”

In another English case decided a century later (Roffey v. Stapylton, 10 A. &
E. 222 vear, 183¢) the writing was in this form:

“1 promise for myself and executors to pay F. H. or her executors, one year after my death,
/300 with legal interest.”

This was the subject of dispute simply on the question whether interest should
run from date (1808) or from maturity after death (1836). Ordinarily an instru-
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ment so drawn carries interest from its date, but it was argued for the executor
~ that in all cases where it had been eo held the notes or bills were given for value
received. Here, though a consideration must perhaps be presumed, it need not

3;2; be a pecuniary consider_ation, or one on which interest may be supposed to run,
be it asa loa_n.. No tran.sactno‘ns or deahngs between the parties were shown to give
y to probability to a cla.lm of interest during the lifetime of the maker, who certainly
ton coulfi never have hlmse!f’ been called upon to pay any. And it was argued that
pay the instrument looked like a vo'lun.tary gift in tl}e nature of a legacy.

hat . Lo.rd Demgan, however, said it appeared improbable, if it was the maker’s
ber- intention that interest should .be' computed only after his death, he should not
o have expressed it with more distinctness. In the absence of all particular proof,

the note must be presumed to have been given for value, so that interest would

€l be due from the date. If that be doubtful, the instrument ought o be censtrued

most strongly against the maker; and the holder was therefore declared entitled

to the larger sum.

ter ¥ Crossing the Atlantic, the American cases have concurred in upholding

‘ l promissory notes payable after death valid, and not wanting in negotiability for
that reason. In an Alabama r..me (Conn v, Thorntorr, Admx., 46 Ala. 387), the
instrument in the suit was as fc ‘iows:

ed
the | One day after date | promise to pay, or at my death, W. G, Conn or bearer, the sum of five
he hundred dollars, for labor done by W. G. Conn for value received this 11th day of December, 1860,
he W. R. THORNTON,

of The man that wrote this died. His administrator was sued. Objection was

ble made that it was not a promissory note, b>cause not a premise to pay a certain
sum of money at a certain time unconditionally ; and that it was void for uncer-

At tainty. If anything, it was a codicil to Thornton’s will; but as such it was void
v. fo. want of proper exccution. The court held the instrument a valid promissory
int note. The 1ule was applied that ‘* that which can be made certuin is certain,”
h, and a promise to pay at, or 1 limited time after, death of a party was declared
he valid because the note must inevitably become due at some future time, since all
its 1 men must die although the esact period is uncertain.
e In Connecticut (Bristol v. Warner_ 19 Conn. 7, year 1848) a promise was signed
ot by A. as follows:
ds 1 Oun demand after my decease, I proniise to pay to B. or order 850 dollars without interast.
nt This was held not an instrument of atestamentary character, to be proceeded
er with in the probate court, but a promissory note, negotiable and irrevocal 'e.
Wl And in Indiana (Price v. Fones, 105 Ind. 543, year 1885) the instrument was
§  as follows:
&

4 One day after my death, [ promise to pay to the order of Nancy M. Jones two thousand
3 dollars, to be paid out of my estate, for value received, without any relief from valuation or
h, | appraisement laws, with six per cent. interest from date until paid, and attorney’s fees.

BENJAMIN PRICE.

Price's administrator insisted the instrument was an attempt to make a tecta-
mentary disposition of property, and was destitute of all legal efficacy. The court
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non.concurred in this view, sa}'ing : ‘“ It is a promis: to pay money absolutely
and at all events to a person named, and it has, therefore, all the essential
features of a promissory note.” :
In the New York case, which is published elsewhere, the instrument reads:
Thirty days after death I promise to pay to C. fifteen hundred dollars, with interest,

The fact that it is payable after death is held not to affect its character; but
the principal discussion relates to the question of enforcibility without proof
of consideration by reason of lack of words of negotiability in th: instrument,.
No consideration was proved, and it was contended it could not be presumed
unless the inst;ument was negotiable. This point is decided favorably to the
holder under the New York statuts, as will e seen by the report of the case,

It remains, before closing, to look at the old Scottish case, where the post
mortem terms of pavment did operate to defeat the instrument. The case,
Stewart v. Fullerton, was decided in the Court of Sessions, Scotland, in January,
1792, ard is reported in Morson's Dictionary of Decisions, 1408 (see report also
in 1t Ames g2), It was one of an acceptance + ivable after death. In 1742 the
following bill was drawn by Mrs. Mary Stewart, on her brother, John Stewart
Murray, of Blackbarony :

Brother, -Pay to me at the first term of Whitsunday or Martinmas after your decease £140
sterling money, value received from your sister, Mary Stewsrt.  To Job.a Murray, of Biackbarony,
Esquire.

It was aceepted thus:

“Accepts, J. W, Murray.”

Mr. Murray survived the date of this bill thirtv-seven years. [t was con-
tend. 1 by his heir in opposition to payment @ A bill payable at a term posterior
to the death of the grantor is trulyv o noveltv: and in the present case that event
did not happen for thirty-seven years after its date. s a document of deb*, the
bill in question must appear in a light equally extroordinary and dangerous.
Should it be sustained to that effect, many » aw upvortonities would arise of com-
mitting forgery with impunity,  But perhaps it ought rather to be considered as
constituting a legacy in a manner not anthorized by law,

The ansveering argument was : As this bill bears value received, there is no
evidenece of its having been intended to constitute a legaev,  Itis therefu.2 to be
understood as a vouche of debt: ro which it is no sufficient objection that the
reason of postponing pavment till the death of the grantor cannot be clearly
shown. especially s the transaction occurred between persons so nearly related.

The court did not view the bill as constitutingalegacy.  They thought, how-
ever thai the right which it containsd was so anomalous a kind as not t., be the
proper subject of a bill, and therefore adhered to the Lord Oedinary’s iterlocu-
tor, * sustaining the objections to the hill.”

In this ancient case we see wn acceptatce cquivalent to  promissory note
thrown out as a promissory obligation because of the anomalous time of payment
expressed. But the modern authorities, it has been shown, are all the other way;
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and while this recital of cases cannot, probably, be excused on the ground of
Practical utility to the banker, whose practice of short time loans will not permit
the tying up of his capital on post mortem paper, it neverthelesss has an interest-
ing side, which, it is hoped, will justify its insertion and perusal.—Banking Law
Fournal. '

Gorrespondence,

DOWER IN MORTGAGED ESTATES.
To the Editor of THE CANADA LAW JOURNAL:

Str,—Re Pratt v. Bunnell, 21 Ont. 1I—The proposition that the measure of a
widow's interest in the surplus moneys derived from a sale of mortgaged lands,
as to which, for the purposes of the mortgage, she had barred her dower, is one-
third of such surplus, irrespective of whether or not the mortgage was given to
Secure purchase money, receives some countenance from R.S.0., c. 169, s.
50, which provides that in case of a sale by a building society of mortgaged
. lands, and of there being a surplus of not more than $200, such surplus shall be
| deemed personal property ; except that in all such cases the widow of the mort-
8agor shall be entitled to a third of such surplus absolutely in satisfaction of her
dower. Assuming the legislature to have a consistent continuous understanding
as to what the law is, the section referred to supports the judgment in the above
Case as a general rule, and not merely in the restricted sense suggested in your
article in your issue of 1st October. :

Yours, etc.,
Hamilton, Oct. 26, 1891. : PETER D. CRERAR.

[We are inclined to think that the statute to which our learned correspondent.
Tefers, and which was obviously passed to meet a particular class of cases, does
ot necessarily afford any ground for concluding that there was any intention to
alter or declare the law as to another class of cases to which it does not in terms
aApply. If we make the assumption which is suggested, then it seems to us that
We must conclude that the section was intended to be an exception to the general
Aw, otherwise it would have been unnecessary.—Ep. C.L.J.]

»
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O'Connor, J,, Q.B,, died 1887,

8. Tues....1st Intermediate Examination.

5, Thur...2nd Intermedists EKxaminstion,
Colborne, Lieut.-Governor U.C,,
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Bir John
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Hagsyty,19th C.J. of Q.B., 1875,
14, Bat......Falconbridge, J.. Q. K.D,, 1887,
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Galt, CJ,, C.D.D., 1887
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Ruoyal born, 1840,
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44. Tues.....Battle of Fort Dugunesne, 1,51,
P V' Marquis of Lorne, Governor-General, 1R7R,
Froutenac disa at Quebee, 1568,
29, Sun, 1t Bunday in Advent,
¢ 4t, Andrew's Day. Thosr. Moss, C.J. of Ap-
eal, 1877, Ktreet, J, Q.B.D,, and MacMu-
on,J., C.P.D., 1487,

18, Fri......
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FEXCHEQUER COURT OF CANADA,

BURBIDGE, J.}
THE QUEEN o, MALCOLM.
Injuricous affection of propesty by construction

of public work - Obstruction of access—-Right | 1o sidewalk contiguous to lands, whereby

to compensalion— Waiver,

The defendant was the nwner of a dwelling-
house and property frontine on a public . “th-
way. In the construction of a (Government
railway, the Crown erected a bridge or overhead
crossing on a portion of the highway in such a
manner as {o obstruct access from such high-
way to defendamt’s property, which he had
theretofore freely enjoyed.

fHeld, that the defendant was entitled to com-

pensation under the Government Railways Act |

and the Expropriation Acts,

Deckelt v, The Midland Railway Conipany,
LR, 3 CUP 82, referred to,

The defendant, and a number of other per.
sons interestec in the manner in which the

crossing was to be made, met the Chief En- |
gineer of Government Railways and talked the |

matter over with him.  The defend. ., who
does not appear to have taken any active part
in the discussion, and the other persons men-
tioned, wished to have a crossing at rail level,

with gates ; but the Chief Engineer declining
to authorize such gates, it was decided that
there should be an overhead crossing with a
grade of one in twenty. Subsequently the de.
fendant signed a petition to have the grades in-
creased to one in twelve, as the interference
with access to his property would in that
way be lessened. The prayer of the petition
was not granted,

Held, that by his presence at such meeting
the defendant did not waive his right to com-
pensation.

W. E. Parker for plaintiff,

S . Brichie for defendar..

THE QUEEN 24 BARRY KT AL,
Injurious affection of land— Censtruction of o
vatfway seding on « sidewalf contiguois
thereto—Measure of damages.

Where lands are injuriously affected, no part
thereof being taken, the owners are not entitled
to compensation under the Government Rail.
ways Act, 1881, unless the injury (1) is occa-
sioned by an Act made lawful by the statutory

| powers exercised ; (2) is such an injury as would

[Sept. 17, .

have sustained an action but for such statutory
powers ; and (3; is an injury to lands or some
right or interest therein, and not a personal in.
jury or an injury to trade.

The construction of a railway siding along

: access to such lands is interfered with and the
. frontage of the property destroyed for the uses

for which it is held {in this case, for sale in
building lots}, ir such an injury thereto as will
entitle the owner to compensation.

(Juere : Whether the rule that compensation
in cases of injurious affection only must be con-
fined to such damages as arise from the con-
struction of the authorized works, and must net
be extended to those resulting from the user of
such works, is applicable to cases arising
under Zhe Govermment Railway Act 1881,

H £ Parker for suppliant.

Ross, Svdgewick & McAay for respondents,

[Sept. 21,
ARCHIBALD 7. THE QUEEN.
Contract — Canstruction — Implied promiise —
Breach thereof,

The suppliant had a contract to carry Her
Majesty's mails along a certain route. In the

Nuv. 18, 1%
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construction of a Government railway, theCrown
obstracted a highway used by the supplnt in
the carriage of such mails and rendered it more
difficult and expensive for him to execute his
<ontract.  After the contract had been fully
performed by both parties, the suppliant sought
to maintain an action by petition of right for
breach thereof on the ground that there was
an implied undertaking on the part of the
Crown in imaking such contract that the Minister
of Railways would not so exercise the powers
vested in him by statute as t¢ -eander the execu-
tion of the contract by the snp fiant more oner-
ous than it would otherwise have been,

Held, that such an undertaking could not
be read into the cenatract by implication,

Ross, Sedgewick & McA'ay for suppliant.

1V, &. Parker for respondent,

THE QUEEN 7, FISHER.

Interforence with public vight of navigation—
Iujunction do vestrain --Jurisdiction of Ex-
cheguer Court—Right te authovize such fnter-
Jerence since the union of the provinces—Posi-
tion of provincial legislatures with respect
theveto—Ripht of federaé wuthoritios lo eivr
cise pmvers crealed prior to a0 Union.

.17 Aninformation at the suit of the Attorney-
General to obtain an injunction to restrain de-
fendant from doing acts that interfere with and
tend to destroy the navigation of a public har-
bor is a civil and not a eriminal proceeding,
anc the Exchequer Court has concurrent origi-
nal jurisdiction over the same under 30 51 Vict,,
¢ 16,8 17(D.).

72) A grant from the Crown which derogates
from 8 public right of navigation is to that ex-
tent void unless the interference with such
navigati=n is authorized by Act of Parliament.

{3) The provincial legislatures, since the
uiion of the provinces, cannot authorize such
an interference.

{4) Wherever by Act of the provincial legis-
lature, passed before the union, authority is
given to the Crown to permit an interference
with the public right of navigation, and author-
ity is exercisible by the Governor-General
and not by the Lieutenant-Governor of the
Province.

W, . Pavder for plaintf.
J. A, Jeanison for deferdant.

(Oct. 14.
Dusk v. THE QUEEN,
Injury veceived on Gowvernment vatbway—Negle-
Bence—Order for particulars—Practice,

Where in his petition the suppliant alleged in
general terms that the injuries he received in an
accident on a Government railway in the Prov-
ince of Quebec resuited from the negligence of
the servants of the Cr . in charge of the
train, and from defects in the construction of
the railway, an order was made for the delivery
to the respondent of particulars of such negli-
gence and defects,

P, A. Choguette for suppliant.

W. D, Hogg for defendant.

SUPREME COURT OF JUDICATURE
FOR ONTARIO.

HIGH COURT OF JUSTICE.

Chancery Division.

STREET, J.} {Aug. 25.

BROOKF ET AL, 7. THE TORONTO BELT LINE
Rainway Co.

Ratleway and vathoay compantes—Expropria-
lion of land—Qffer of privileges as compen-
sation—Surveyor's certificate— Counly jludge's
Jurisdiction—Injunction,

On a motion for an injunction to restrain a
railway company from taking possession, under
a warrant obtained from a connty judge, of cer-
tain iand different from what was shown on the
company’s plan deposited under s. 10, 5-5. 2, of
R.8.0. c 170,

Held, following Murphy v. The Kingston &
Pembroke Ratkvay Co., 17 5.C.R. §82, that the
Iand could not be taken, as it was not shown
on any plan so deposited,

Held, also, that as the potice given under
s-5. 1, 8 20, R.S.0,, ¢. 170, offered certain privi-
leges in addition to cash, and as the land owner
was entitled to have her compensation all in
cash, thure was no proper notice and no proper
surveyors certificate ; and as these are at the
very foundation of the county judge’s authotity,
he had acted without jurisdiction.

Held, also, that in the case of a limited juris.
diction, such as that of the judge in this case,
the facts which give jurisdiction, and without
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which the powers ;,.vén by the Act neve: arise,
must not be absolutely presumed to exist be-
cause the judge has acted as if they did ; and,
if disputable, then the warrant based upon
them must stand or fall with them.

Stepley, Q.C., and W. 1. McPherson, for the
motion.

Moss, Q.C., and N'alter Mucdorald, contra.

FERGUSON, ].] [Sept. 35,
Ry Bowey, Bowgy 7. ARDILL,
540 Exvecutory devise—Death of parties en-
titled-- 1 hose hetrs shonld take.

A testator died, leaving his farm to his wife
antil his daughter should attain the age of
twenty.one, when it was to go to her and her
heirs ; but if she died before attaining twenty-.
one, it was to go to his wife and her heirs. The
widow died before the daughter, and then the
daughter died, both deaths taking place before
the daughter attained twenty-one,

#edd, that the widow took an executory de-
vise which, un her death, descended to her
daughter as her heiress-at-law, and that the
heirs of the daughter were untolled.

Meredith, .C., tor the plaintift.

I, Blake for the defendant.

Practice,

Bovp, C.| foet, 14,
IN RE SARNIA O COMPANY.

Securily for costs - Proceeding under U inding-

. Act— Poweers of weferees RSC el 22y

32 Vick, ¢ 32, 5. 20— Intervening shareholder

oud af the Jurisdiction-- Dolay in applving for
Securily- - Appent.

An order was made by the court delegating

the powers exercisible by the court for the :

purpose of winding up the company to a
referee, pursuant to R.8.C., ¢ 129, 5 77,as
amended by 52 Vict, ¢ 32, 5. 20,

Held, that power was delegated to the referee

to order security for costs and to stay proceed.

ings till szcurity should be given by a share-

! nut huve settled the amount garnished between’

holder resident out of the jurisdiction, who inter- |

vened.

#1eld, also, that the liquidator and others op-
posing the applications made by the interven-
ing shargholder were not barred of their right
to security by not applying till after the origi.
nal application of the shareholder hud been

ot e =
Y

dismissed and appeals taken; but that zhg_

security should be limited to the costs on the

appeals. ;
G. W, Marsh for James A. Moore,
Duncan MacMillan for the liquidator, 1
E. R Cameron for mortgagees, 3

[October 16, ;

Bovn, C.]

GENGE v, FREEMAN,

Attachment of debts—fudement debt—Attach- § €
iny ordey—No order for payment by garnishes
~Sheriff—Return to fi, fa.— Fpoct of fi. { = By
on goods of Judgment def tor— Withdrawal o
sheriff—--Settlement betrween  gavrnishor and .
garnishee— Solicitor's lien — Assignment of b
Judgment,

A sheriff’s return to a writ of /. fir. goods set § E
forth that he was notified that the amount of .
the judgment to be executed had been attached § 10
by a judgment creditor of the execution creditor, §
and that the execution debtor (the garnishee} § GO
had thereupon satisfied the claim of the gar.
nishor, In fact, there was only an order to at- Ha
tach and a summons to pay over, but no order Ha
ahsolute.

Hedd, that the return was insufficient in sub. § Huf
stance, because it showed that the writ remained | Huj
unesecuted without leyal excuse; a garnishee _
order absolute would have operated as a stay of "
execution, but not so the attaching order and | Hu
summens ; the duty of the garnishee was to pay 1
the sheriff, advising him at the same time of the § Ind
existence of the attaching order, and this would ; _
have been equivalent to a payment into court, § Lori

Where purchasers are not in question, the ;
issuc of a writ of execution gives a specific § Mon
claim to the goods of a judgment debtor, which
remains till satisfaction of the debt : and, there. § Mor
fore, the withdrawal of the sheriff did not pre. | g’:

3 r N

clude further action upon the writ, i
It appeared that the solicitor for the execu | }
tion creditor had a liea for his costs upon the |
judgment obtained by bis client, and alse an;
assignment of the judgment, whereof the gar{
nisuor and garnishee both had notice.
J1eld, that the garnishor and garnishee should'

themselves ; and that the solicitor should bave]
intervened and bad the attaching order set}
aside by disclosing the assignment to himselé
of t:ie debt attached, 4
£, Tay ‘our Engrlish for the execution creditoy
Langton, Q.L,, for the garnishor,
Middleton for the sheriff,
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Flotsam and Jetsam,

A judge, in prontouncing the death sentence,
tenderly observed:  “If guilty, you deserve the
fate that awaits you; if innocent, it will bea
gratification for you to feel that you were hanged
without such a crime on your conscience ; in
either case you will be delivered from a world
of care”—£u.

——

AN Advocate, seeiny that there was no
longer any use in denying certain charges
against his client, suddenly changed his plan of
battle in order to arrive at success in another
wiy.

“Well, be it so,” he said, “my client is a
scoundrel, and the worst liar in the world.”

Here he was interrupted by the judge, whe
remarked, * Brother B——, you are forgetting
yourself.”-— £Eu,

IN Malta the English let the municipality ad-
minister their own laws, and frequently that
means that the affair is referred to the clergy.
There is a fine church in process of building
just without the wall of Valetta, but it pro-
gresses very slowly. 1t is all the work of a
single man's hands. He was a stonemason,
and he assassinated a brother workman in cold
blood. The clergy condemned him to build
this church -alone and with his own money, or
suffer the penalty of the criminal courts. One
may see the murderer working out his expia-
tion early and late.—(/reen Bag.

RESTRAINT 07 MARRIAGE.~The Hambury

law courts have a nice question to decide. An
old gentleman left 20,000 crowns each te his

manservant and cook on condition that, if either |

married, the whole sum should go to the one
who remained single,
each other and secured the whole 4o0.000 crowns.
A relative, who disapproves of this cuteness,

now seeks to overthrow the will and obtair the |
return of the money on the yround that by the |

servants marrying they have defeated the in-
tention of the will. One would imagine tnat

the servants ought to be allowed to keep the |

money for their ingenuity.— Lase Journal,

——s

QuEEK BEQUESTS.—An eccentric old famale
of eighty-three years, who was very wealthy,

{ uswas weong.”

The servants married |

has died in Lyons, leaving behind her a peculi
“last will and testament,” which appears to b
intended as a posthumous joke at the expen
of the members of the medical profession. “Ig;
grateful recognition of the intelligent and de
voted care of Dr. X.,” 30 runs a clause in thes
document, “who has enabled me to attain
ripe old age, [ bequeath to h:m everything coti
trined in my donkeur du jour” Alsr the deat
of the estimable testatrix the executors unlocked:
the article of furniture in question, and found i
it, still unopened, unsealed, and uncorked, all the
pills and potions prescribed for the deceased b
Dr. X. during the past ten years !-—Law Gazeils,

IN aright of way case which recently came:]
before Mr. Justice Kekewich,a local survey
entertained the court with a brilliant resistan
to the sallies of a weall-known Chancery barn
ter, who sometimes attempts to confuse wi
nesses by filling them with awe at their sole
surroundings. ¢ Remember that you are upo
your oal’ * he was told. “1 am not likely
forget n,I think, while 1 see you in front of :
me,” was the surveyor's very unexpected reply,
The learned gentleman tried another questio
“Would you continue to state what you havé
told us if another witness possessing the samé
opportunities as yourself said the opposite?”
Without the least hesitation came the answer};
“If another witness possessing the same
portunities us myself were to make a st
contrary to my own, | should knowtk ne
And the Jocal surveyor prou
surveyed the court as his cross-examiner, sol
what crestfallen, set his wiy right, and resumed:
his seat.— &1

Law Students' Department.

EXAMINATION BEFORE TRINITY.
TERM : 1891,

CERTIFICATE OF FITNESS,

|
|
|
i

Taylor on kguity.
A. W, AYTOUN-FINLAY.

1. A. has placed a considerable sum
! money in the hands of B., with the objcct
furthering an illegal purpose.

The purpose is accomplished, but B, ruf
to account to A, for the proceeds.

Lvaminer?
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What relief, if any, is A. entitled to in equity,
snd what maxim applies?

2. Under what circumstances and upon what
tarms will profert of a bond, upon which action
is brought, be dispensed with?

3 A compromise of rival claims, of appar-
| ently doubtful validity, by A, and B., is entered
into Ly the parties, by which it huppens that A,
gventually obigins much more than he was en-
titled to. How far has B, a remedy against A,?

4 What has to be shown to entitie & partyto
a contiact, reduced to writing, to have the con-
tract reformed ?

5. A. enters into neg-tiations with B. for the
purchase of a large far n, which B, represents to
be “well watered, well wooded, and fertile,” A,
says that he will not close the negotiations
until he has visited the farm, which he does.

He does not go over all of it, but rides to
various rising grounds, and expresses himself as
well satisfied with the appearance of the farm.

As a matter of fact, much of the farm is a
gwamp, and the trees, though plentiful, are of a
vely worthless nature, while a considerable
patt of the soil is stony and barren.

How far is A. entitled to relief? State reasons
of your answer.

6. In the case of a marriage settlement where
“gre is very gross inadequacy in the arrra' ge-
wén:, what relief, if any, will be given in
=B equity?

‘¥ 7. How far may gifts from a client to a
& solicitor, during the existence of the relation or
| after its cessation, be supported ?

8. An instrument not required by statute to
be registered is registered by one of the parties.

How far does this registration create notice
by which third parties are affected ?

g. A firm endorses a negctiable secur:ty in
the partnership name. What is the liability of
the partners, joint or several, or hoth ?

10, Whare a parol contract is antered into in
§ conside.ation of marriage, how far is the subse-
A quent marriage a sufficient part performance to
take the case out of the Statute of Frauds?

o a——

Benjamin on Sales,
A. W, AYTOUN-FINLAY.

1. A, is induced Ly B, to sell goods to C,,
& who is at the time, and to the. knowledge of B,
+& in insclvent circumstdnces ; B. then obtains the
B foods from C. for his own benefit. Has A

Evaminer .

any remedy against B, ?
answer,

2. A, orders goods from B, an agent, to be
paid for on delivery ; on receiving notice of the
arrival of the goods at B.'s warehouse, he goes
there aud directs C., whom he finds in charge,
to put a certain mark on the goods ; afterwards,
a dispute having arisen as to the stipulated
price, A. refuses to take the goods, and action is
brought against him by B.'s principal ; after
action brought, A., at B.’s request, writes in B.'s
ledger, at the bottom of a page containing a list
of the goods in question, the acknowledgment
*Received the above” and signs it. How far
is there (a) delivery of the goods to, and
acceptance of them by, A.; (4) a sufficient
memorandum to satisfy the Statute of Frauds?

3. A. agrees to sell B, goods to the amount of
3300, B, being allowed to deduct therefrom the
sum of $78, a debt due by A. to B, How far is
the sum of $78 a part payment, sufficient to
take the case out of the Statute of Frauds?

Plaintiff brings action against A.on a con-
tract in writing, which satisfies the Statute of
Frauds ; A. sets up as a defence a rescission of
the contract by parol agreement. How far is
this a sufficient defence to an action for specific
performance ?

5. A, selis to B. an annuity dependent on the
life of C., who had, prior to the transaction,
died, without the knowledge of either A. or Ii. ;
both have equal means of ascertaining the fact,
but B. pays the purchase mcney to A, Has B.

Give reasons for your

any remedy? Explain.
Hawkins on WWlls,
Examiner : M. G, CAMERON,

1. A. by his will makes the followiug bequest :
1 direct that the net proceeds of my estate be
equally divided between my children, share and
share alike, and at the time of their respectively
arriving at the age of twenty-one years," Allof
the children die under twenty-one. Who take?
Explain,

2, The will of A. contains the following
clause : “] bequeath to B, when he attain-
twenty-one the sum of $1000 with interest” 1.
dies before attaining Iis majority, Who take ?
Explain.

3. A testator makes a beguest to the children
of A., viz, B, C, and D, when the youngest
child, D, attains twenty-one, that i3 to say, to

R e R



B. one-third, to C. one-third, and to D. one-
third. B. dies under aye and before D. attains
her majority. To whom does his share go?
Explain,

4 A, by bis will makes a gift to B. for life,
and after his decease to the next of kin of A.
What rule is to befollowed in ascertaining who
are entitled ?

5. A testator by will bequeathes $500 “tomy
servant John" By codicil to that will he
bequeathes another $500 “ to my servant John.”
Is lohn entitled to both sums? Explain.

Would parol evidence be admitted in this ¢ase

to show what the iestator intended ?

Armowr on Titles, Statute Law, and Pleading
and Practice.

FEvaminer : M. G UAMERON,

1. A., the owner of a parcel of land, enters {
into an agreement to sell it to B, who agrees to -
purchase ; but there are no conditions, and no -

covenant that A, will make a good title. Can

B, compel him to do so, although nothing is

said in the agreement about it?  Explain.
the abstiact, when produced, showed a tivle to
three acres nnly ; it appeared that the remain-

occupied by him for a number of years; the
agreement for sale contained a condition that if
the purchaser should insist on any objection to -
the title which the vendor should be unable or
unwilling to remove, he should be at libenty to
rescind the contract and return the deposit,
without interest, costs, or any other compensa-
tion. Could A, in this case, take advantage of
the condition 7 If so, why ?

3. What must appear in order 1o induce the
court to hold that the wking of possession by
a vendee is a waiver of abjections to title ?

4. Fram what thme should an abstract of title
commence, and what should it show?

5. If a defendant, m his memerandum of
appearance, gives ar illusory or fictitious ad-
dress, what remedy has the plaintifi?

0, If a wefendant does not require the Aelivery
of a statement of claim, what course should he
take?

7. Can a pervon he added as a pany defend-
ant to an action under all circumstances, and
whether he is or is not interested as to all the
relief prayed for in the action ?

its value,
2. A, a_ eed to sell five acres of land to B, ;

. concluding his bargain with B, sold the grain to
- C3
ing two acres had been enclosed by A. and -

. the buyer agrees lc purchase on the conditio

. compel A, to hand over the goods ?

action be refused permission to avail himself o2
any set-ofl or counter-claim that he may ha
against the plaintiff ?
9. What is the rule at presen. in existence.
governing the form of pleading ?
10, When must ihe writ of summons in an
acticr hrought against an infant be served upon .:
him persorully? E I

e o

Condracts, Mercantile l.aw,

Fawminer: F. . JOSEPH,

1. In the construction of a written contract,
" what are the functions of & judge and jury?
2. A writes to B., "1 shall not pay you ; the
© debt is barred Ly the Statute of Limitations,”
Will this revive the remedy of B, agninst A. to |
recover a debt barred by the statute?

3. A, falsely represents to B, that certain
grain which B, has in his (A’s) elevator has |
been injured, aud that is value is greatly
; depreciated. On the faith of this representation
H. sells the grain to A, at a price much below
Is this contract between B, and A,
What would be the eftect had A, after 1

&h

an

ju

Ny

void ?

4. A seller shows the buyer a list of prices;

of a 1eduction of to per cent. from such prices |
for cash, The buyer writes an order for cerain . |
of the atticles, not specifying angthing as to ?
price. 1s this a binding contract? ;
5. Can a contract entered into by a person |
under arrest, part of the condition being that he . |
shall be released, be enforced against him? |
6. Is an undisclosed principal linble to a |
vendor for contracts made by his agent? 5 §
there any exception o the rule? 4
7. Is a carer hound to charge all his
cugtomers equaliy? i
¥ A. purchases a house from B., which s
msured.  The policy is not assigned to A, Inj
the event of the destruction of the house, what'y
ars A's rights against the Insurance Company
4. 13 the right to participate in prodts conclus
sive of the existence of a partnership > Explain.
.4 A, sells gonds to 5. which are not fullys
paid for. A, holds the goods as a lien. B. has
an overdue note of A's for an smmount eyual 'R
the price of the gouds sold by A, to B, Can ng ;,'
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EXAMINATION QUESTIONS,
(Belocted Trom those sot Bf::)-dmimon o the Niinols

Statutory and Constitutional Law.

1. What is the meaning of the term habeas
corpus? What do you know about it?

2. What is the difference between an ex post
facto law and a retroactive law? ls either valid?

3. What is the leading rule of construrtion of

‘¥ penal statutes? Of remedial statutes? Of
4 statutes in generai changing the common law
rule on the subject to which they relate?

4. Distinguish between the legisiative powers
of Congress and the various States, on the one
hawd, and the Dominion and Provincial Parlia-
ments on the other.

tract,

? Criminal Lo,

; the 1. What is crime? What is the difference
ons,” betwesn a crime and a tort?

A. to 2. Define felony, misdemeanor, larceny, bur-

lary.
. & 3.,\\-’hat is the difference between murder
nam 3 and manslaughter?
has 4. How many persons constitute a grand
atly § jury? How many a pelit jurr?

5. What is the rule in relation to evidence

ption necessary to convict ?

tlow

d A, Torts.

frer 1. What are private wronys as distinguished

nto § from public wronys?
4 2 In respect to right of contribution between
.., ¥ parties liable, how are torts distinguished from
e85 ¥ contracts?
tion | 3. What class of words are actionable with-
ices § out proving sny particular damage to have
ain.§ happened? Co
] 4 When will no activn lie for words, even

9 ¥ though damages be averred and proven?

% 5. What remedies are given by the law for
son § the wrongful taking of goods?
he. n(:. ;what is trespass as applied to real prop-

g erty!

7. Ldoes an action lie for a purely accidental
& ¥ occurrence causing damage without the fault of

‘¥ the person to whom it is attributable?

8. Where several porsons unite in an aa
which constitutes a wroung to another, under cir-
cumstances which fairly charge them with in-
tending the consequences which follow, is each
person tiable for all of the damage, or will it be
apportioned among them according to the ex.
tent each may have contributed to (?

9. Must they be proceeded against iointly, or
may the remedy be enforced against any one or
wore of thewm ?

. 10. Where two ar more persons are eéngaged
man ualawful undertaking, in the prosecution
 of which one unintentionally injures another,
<0 an action for the jury be sustained ?

B 1. What three circumstances must concur
af g o order to maintain an action for malicious

- & peasecution ?

—
w

% faved -
o BB OF
Gl M D e g

=
[}

E
By vt

Z 7

|

12. Does an injuty to a wife give a husband
a cause of action independent of the cause of
action she rnay have, and, if so, for what ?

Conitracts.

1, Into what two general classes are contracts
divided with reference to whether they have or
have not been performed ?

2. What contracts are generally sufficient
without a consideration in fact? |

3. Is there any difference in the consequence
between a mistake in law and a mistake in fact
in the performance of a contract ?

4 11 one, mistaking the law of the circum-
stances, makes a payment he is not compelied
to inake, can he recover the money? In your
answer state yout reason.

5. If he make such payment under a mistake
of fact, can he recover the money? In your
answer state your reason.

6. What is the distinction between a void
and voidabie contract? Give an instance of

- each,

7. What is required on the pur* of a person
having the right and desiring to rescind a con-.
tract?

8. Under what circumstances may an agent
act for both parties and under what may he not?

9. What is the effect of the death of a princi-
pal where the agency is not coupled with an
interest ?

to. How does it affect an agent i he con-
tracts without disclosing his agency ?

11. In such event, wﬁat other right has the
other contracting party if the agency is after-
ward disclosed ?

12. \What is the power of a single partner in
the cgnduct of the firm business as to third per.
sons

13. What is required from a partner upon re-
tiring from the business in order 1o avoid sub-
sequent liabilities ? .

14. When is a contract against public policy
and what is the effeet of it?

15. State generally the nature of the Statute
of Frauds and its purpose,

15, Does it apply to both executed and
executory contracts ?

17 What is the rule for construing the lang-
uage of & contract ?

18, What is the eRect of an unauthorized
alteration of a written contract by one of the
parties to it?

19. What! contracts can not be altered by an
oral agreement ?

20, Where a pote is payable in specific articles
and after maturity payment is demanded, can
an action be maintained to recover {he amount
in money ?

21. What constiustes a #iduciary relation,
and, when the relation exists, how does it affect
the right of the party standing in such relation
to another to contract with hims ¥

22. In order to avoid a contract for fraud,
what effect must it have produced ?
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